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I TR tﬂmﬁ(mﬂmﬁﬂm)mmﬂhmuﬁﬁmm-wm -
Statutory Orders and Notiflcations Issued by the Ministries of the Government of India i
(Other than the Ministry of Defence) . :

fafir sirt = WA
( Tafiy T Paramt)
7§ T, 121;@‘1,2009

LI, 476.—FFT TR, Ted I e §
SR O A ot Teim WS W T W W
T EERFR € '

H

{m{l 23(2)/2008-=1% )
g, g, g i s fafy wenER

MINISTRY OF LAW AND JUSTICE
. (Department of Legal Affairs)
- New Delhi, the 12th February, 2009

$.0. 476,—The Central Government hereby

accepts the resignation of Shri Rajiv Patil as Additional

Public Prosecutor in the High Court of Judicature at Mumbai
with immediate effect. : .

' " [F.No.23(2)/2008-Judl]

M. A. KHAN YUSUFL Jt. Secy. and Legal Adviser

615 GI/08—1

+ fegcht, 12 WA, 2009

HLA, 477 —F57 TER, 3T $hE e, 1973
(1974 F1.2) FY U 24 F IU-9 (1) O ¥ wifeed
w1 vam w0 1, A fRE A wiehm, dfaaan € pag
o0 R § aA A 91 B A @ e fav A
mmmmmmm-mm,m
it o ol wifew smagy of &, waew w3 @ e
3 fore W T @ o T gE T A Fer S el

- afigEm s i it oy 4R SRe W9 T IR

R & Fe fasm o water # freg o Fifee e
it @ ¥ e To e | Iuwor e €, T
aﬁlﬁmaﬁmﬁm‘tmﬂwaﬁﬂmﬁfﬁnm
AT SR AF, TR R 9 o e B, SR ol s
ey @t -

_ (oL ® 23(2)/2009--a0%F]
w1, WA T, wgd wraa i fafi wemrER

New Deihi, the 12th February,.ﬁ(l)‘)

$.0. 477.—Inexercise of the powers coriferred by
sub-section (1) of Section 24 of the Code of Criminal



4

==

928 THE GAZETTE OF INDIA. FEBRUARY 28, 2009/PHALGUNAY, 1930

[PART I1—Skc. 3(ii))

Frocedure, 1973 (2 of 1974), the Centra! Government h
appoints Shri Kiran J. Kandpile, Advocate as Additional
Public Prosecutor for the purpose of conducting all criminai
cases including criminal writ petitions, criminal appeals,
criminal revisions, criminal references and criminaj
applications by or against the Union of India or any
Department or Office of the Central Government, in the
High Court of Judicature at Mumbai, with effect from the
date of publication of this notification in the Official Gazette,
for aperiod of one year or until further orders, whichever is
earlier, subject to the condition that Shri Kiran J. Kandpile,
Advocate shall not appear against the Union of India or
~ any Department or Office of the Centra Government in any
criminal case referred to above, in the High Court of
Judicature at Mumbai during the period of his appointment.

: [F. No. 23(2)/2009-JudL.]
M. A. KHAN YUSUFI, k. Secy. and Legal Adviser

7¢ feeeht, 19 wead, 2009

HLIA, 478, —AT WER, T2 g dfear, 1973
(1974 %7 2) %1 v 24 ﬁm—m(l)mmw
F WA W W, A s, Aisia TRl sifyam =
T I AT § WRA WY A B T @ e
ﬁwwﬂmmmmﬁwwmw“

[™1. ¥ 23(2 )72009--a1fR)

T T\ g, dgm i ok fafy geme
New Delhi, the 19th February, 2009

8.0.  478.—In exercise of the powers conferred by
sitb-section (1) of Section 24 of the Code of Criminal
Procedure, 1972 (2 of | 974), the Central Government hereby
appoints Shri Ajey Shrikant Gadkari, Advocate as
Additional Public Prosecutor for the purpose of conducting
all eriminal cases inchudin g criminal writ petitions, criminal
appeals, criminai revisions, criminal references and criminal
applications by or against the Union of India or any
Department or Office of the Central Govemment, in the
Hign Court of Judicature at Mumbai, with effect from the
date of publication of this notification in the Official Gazette,
for a period of one year or until further orders, whichever i
carlier, subject to the condition that Shri Ajey Srikant
Gadkari, Advocate shail §ot appear against the Union of
India or any Department or Office of the Central
Government in any criminal case referred to above, in the
High Court of Judicature at Mumbai during the period of
his appointment.

{F. No. 23(2)/2009-Judl.)
M. A.KHAN YUSUFL J. Secy. and Legal Adviser

I NI P, [T I T T T

Fifw, Wi frmraa aar Yo L1
(it st vfimgror fasmr )
ufews
 feeett, 17 w1, 2000

WL, 479~ o afvreror Rramy 31 fiois
16-09-2008 =t sfrge & 225/30/2007-wirp 3 i
TYINA ST g, H G, 2 W 3Ifewfaa T wt ot o

e’ & WH 9w ek Wz v o g 5

k) 225/30/2007-GHtE-11 |
9% N, aEY ufay

MINISTRY OF PERSONNEL, PUBLIC
* . ‘GRIEVANCES AND PENSIONS

(Department of Personnel and Training)
CORRIGENDUM
New Delhi, the 17th February, 2009

8.0. 479.—In partial modification of the
Department of Personnel and Training’s notification of even
number dated 16th September, 2008, the name at S]. No. (i)
may be read as ‘Samir Bhattacharya’ instead of ‘Samir
Ranjan Bhattacharya’,

[No. 225/30/2007-AVD-11]
CHANDRA PRAKASH, Under Secy.

7§ feeit, 20 FEE, 2009

TLAL. 480 —F377 TR, QAET, 38 it gk,
1973 (1974 1 sfuafrem « 7) FT ¥ 24 W 3G (8)
mmwﬁaﬁmmm@,uﬂmmmaﬁ
fram w3 s s w7 ;
mmaﬂ#?.atﬁwﬁﬁ'@ﬁﬁﬂwaﬁmmm
A Al o stfireem T, srdier, g a1 T
SR A Frianal # oy T s = w8 forerin
mﬁﬁﬁwmmﬁqﬁw%mﬁﬁgﬁm% |

g 225/39/2006-E-11]
% Y, 3T ofay

New Delhi, the 20th February, 2009

5.0.  480.—In exercise of the powers conferred by
the provisions of sub-section (8) of Section 24 of the Code
of Criminal Procedure, 1973 (ActNo. 2 0f 1974), the Central
Government hereby appoints Shri V. K. Jindal, Advocate
and Retainer Counsel of Central Bureau of Investigation,
in the Guwahati High Court at Shillong as Special Public
Prosecutor, for conducting prosecution, appeals, revisions
or other matters arising out of the cases investigated by
the Delhi Special Police Establishment in the Shiliong Bench
of Guwahati High Court.

[No. 225/39/2006-AVD-I]]
CHANDRA PRAKASH, Under Secy,

R s —
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LI, 481, 3T AT, 1961 (1961 i 4330)
& YR 10 F WOE(23 M) T ITETS (vi), VS F W™
qfsa s Frameet, 1962 % frm 2 71 ¢ 30 wEE
vfwral o1 YA S UG8 ST SR, YR g
weead frgor witty, wifsar Oy, ool (IR ) St
394 YR % WY fraior e 2005-06 74T SR S T
R A 7 fo e we 9w Frfafed w6l ® s
aaq?&a-atﬂ%:~

1. T Fuifedt Sot st = e sterE et o
w1 W FH % e e @9 O
T o saval & ferg wm fer fere vt

TN FI TE; '
2. wR Fruffcdt swis - Frafeor =l @ e gadd
Hel 3 frht o spafy & 2R 9T 11 930

(s)ﬁﬁﬁﬁqumwﬂmﬁmfm .

v whwl A o o /o Iwe fifw
(rm-Srafeta, TR i B FI W WS T
s @fss siwer | =) @ Frew T
FHUN NYA T I G FE WD

3. g% oW fedt At o @ way § o T
T, < fF AR § W s qen Aften 8
9 7% T TR S5 o P @ st
=t wiita B ferg w7 € aon 49 FRER

& T W srer ¥ wE YR T T St
E‘f; v '

4w Froifedt st arfufram, 1961 & wawwEl
= AR A 3 Feeroil Fafoa w9 8 AER
vl % TRe HEE HO;

5. foazt wy feafa o soa ofafes oftw R
gt g IgavEl ot v dred W R
& st SR S W O v @ e
T H HT fn e | :
[Tz §. -, 3. 31./30.3. (T, ) /A, /2008-09/2938]
. TE. Teed, §ET S AW
OFFICE OF THE CHIEF COMMISSIONER OF
INOOME-TAX '
Jodhpur, the 18th December, 2008
" No. 4/2008-09

S.0. 481.—Inexercise of the powers conferred by
sub-clause (vi) of clause {23C) of Section 10 of the Income-

taxx Act, 1961 (43 of 1961) read with rale 2CA of the Income

* Tax Ruies, 1962, 1, the Chief Commissioner of Income Tax,

Jodhpur hereby approve “SARASWATI SHIKSHAN
SAMITI, MANDIA ROAD, PAL) (RAJASTHAN)” for the
purpose of the said section for the assessment year
2005-06 and onward until withdrawn, subject to the
followmg conditions :—

1. the assessee will apply its income, or accumulate '-
for application wholly and exclusively to the .
objects for which it is established ;

2. the assessee will not invest or deposit its funds
(other than voluntary contribution received and
maintained in the form of jewellery, furniture
etc.) for any period during the previous years
relevant to the assessment years mentioned
above otherwise than ini any one or more of the
forms or modes specified in sub-section (5) of
section 11 ;

3. this order will not apply in relatidn to any income
being profits and gain of business, unless the
business is incidental to the attainment of the
objectives of the assessee and separate books

of accounts are mamtamed in respect of such

business;

4, the assessee will regularly file its return of
income before the income-tax authority in
accordance with the provisions of Income-tax
Act, 1961;

5. that in the event of dissolution, its surplus and
" the assets will be given to a charitable -
organization with similar objectives and no part’
of the same will go to any ofthe members ofthe
Institution. . T

(Ref-No. CCITH'IO(Tech,)/JwZOOB-O‘)!Z%S]-
B.S. DHI.LLON Chlefcomnssionerof lncome Tax

| ﬁﬂwm .
(fm&um_fam)
ﬂiﬁﬁﬁ,zowﬁ_,zow '

TN, 482 e iR frem wfER
sfufram, 1999 (1999 F1 41) ¥ 41T 4 TR y&w YRk
w1 WM FW G, DT TR, TN, A Tg YR,
wfem, fafra, faa o = iwd g T, wfaw, =54

favm, %wmﬁmﬁhﬁsﬁtﬁmamﬁm -

(STEHRENT) § 7ehTe IV & ST S smw‘da? a
W%mﬁﬁaﬁaﬂ?ﬁ%l ' )

[T d 111012003-3313—1&]
ikt ﬂa@ v (dm
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MINISTRY OF FINANCE
(Depactment of Financial Services)
New Delhi, the 20th February, 2009

8.0, 482.—In exercise of the powers conferred by
Section 4 of the Insurance Regulatory and Development
Authority Act, 1999 (41 of | 999), the Ceniral Government
hereby appoints Shr; Rahul Khuliar, Secretary
(Disinvestment), Minustry of Finance as Pari-time Merber
of the [nsurance Regulatory and Development Authority
(IRDA) vice Sint. Sushima Nath, Secretary, Department of
Expenditure with immediate effect and until further orders,

[F.No. 1 1/6/2003-Ins.- 11}
SUKRITI LIKHI, Director {Ins.)

¥ faeett, 24 wead, 2009

LA 483 —rdiawa ¥ (T 75 Wt 3wy
@, 1970/1930@@@3%mam(z)a}quf“aa
EF W (voEnl w0 oy T Hwm) sfaf
1970/1980 1 ¥R ¢ i} 3900 3 (<) ot (37 g wew
Wmmwgﬁuwm@fw
N S g 9 st 2 e S A
’r‘aqmmamimzﬁm,sﬁ%ﬁ%ﬁé, ek C
ﬁ%mmmﬁafmanﬁw:%mﬂﬁﬁm%mﬁ'
gt ot 2

UFL . 972172068 -sitati-1 ]
fi. 9. 2, 3v gfaa
New Delhi, the 24th February, 2009

8.0. 483.—Inexercise of the powers conierred by
sub-section 3(h) and (3-A) of Section 9 of the Banking
Companies (Acquisition and Transfer of Undertakings)
Act, 1970/1980 read with sub-clause (1) of clause 3 of the
Nationalised Banks (Management & Miscellaneous
Provisions) Scheme, 1970/] 980, the Central Government
herebly nominates Dr. Nirmal Khatri as Part-time Non-Officiai
Director on the Board of Directors of UCO Bank, for a
period of three years from the date of notification of his
appointment or until fisrther orders, whichever is eartier.

[F. No. 9/21/2008-BO- 1]
G. B.SINGH, Dy. Secy.

maﬂrwﬁanmmmq
(maﬂruﬁ'mmwﬁﬂm)
% fe=tt, 17 wad, 2000

LI, 484 — =<1 TWER 9RET agfEIA yfteg
a:ﬁrﬁwq,lgscs(wssmrioz)aﬁ!rm_saﬁstrum(l)aﬁ
BT () # ST H R R R @ gt s 2
mﬁﬁmﬁminm,qum,ﬂﬂw

TN e e e T e A — e i=Tom

ﬁaﬁ;mmmﬁﬁmm,wm}m
Wm%mﬂﬂ#ﬁaﬁmﬁ%aﬁ%mm
T T B o B Wy F g fa d
m:mmaﬁrﬁmmﬁm(l)ém—a%
mﬁ,wmwwméw

R WA HY ot 9 S 1960 =t sferrern wem

. 133ﬁﬁ=ﬁwﬁ‘aaaﬁ1ﬁvﬁmm%,miﬂ:-
mafuqamﬁ"m3ﬁwm(t)#:m(a;)
%aﬁnnﬁa"m-%-mfam#@n 14 3 wod

W%W%mwﬁwﬁf@ammuﬁmﬁa
Y AR, Y —
“14. €l feed T TSR HER"
- TSR S o
W@ Sw g,
TIE WER F Afewa
FH, IR
(8. .-11013/2/2007 - Ffag-1 )]
- A % i, vt ofag

MINISTRY OF HEALTH AND FAMILY WELFARE
(Department of Health and Family welfare)
New Delhi, the 17th February, 2009

5.0, 484.—Whereas the Central Government, in
pursuance of clause (a) of sub-section (1) of Section 3 of
the Indian Medical Councii Act, 1956 (102 of 1956) and in
consultation with the Government of Gujarat have
nominated Dr. Tripathi Chandrabbanu Rajkishar,
Professor & Head, Pharmsmlogy, Government of Gujarat
Medical College, Bhavnagar to be a member of the Medical
Council of India for five years with effect from the date of
issue of this notification,

Now, therefore, in pursuance of the provision of Sub-
section (1) of Section 3 of the said Act, the Central
Govemnment hereby makes the following further amendment
in the Notification of the Government of India in the then
Ministry of Health number $.0. 138 dated the 9th January.
1960, namely :—

In the said Notification, under the heading,
“Nominated under clause (a) of sub section {1} of section
3", for serialnumber 14 and the entries thereto, the following
enitries shall be substituted, name] y: —

“I4. Dr. Tripathi Chandrabhany Government of
Rajkishor, Professor & Head, Gujarat™.
Pharmacology, Government
of Gujarat Medical Co} lege,

Bhavnagar

[No. V.-11013/2/2007-ME (P-1y
V.K.SHARMA, Under Secy.
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| aryqet
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iR -Gty wfem
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. T4 SRET T ) YRl AR T s, RS s, 9azr§<mw=mi ’lﬁﬁﬁ?ﬁ 110002, msﬁumim’t
¢ feoelt, wremern, wudhg, <wd, g aen v SEieEl mw@tﬁwgﬁmmw%mvﬁ

TR, FAEY, AR, TN, 0 Ao Rreerrearge § Rt vy Ivers €
| | [Eed ; TRAEL 24787 22]
<. (dmf) Ee wizen, dmFE T mm:wﬂﬁ)
MINISTRY OF CONSUMER AFFAIRS, FOOD AND PUBLIC DISTRIBUTION
{Department of Consumer Affairs)
BUREAU OF INDIAN STANDARDS
New Delhl the 9th February, 2009

8.0. 485—In pursuance of clause (b) of sub-rule (1) of Rule 7 of the Bureau of lndlan Standards Rules 1087, the
Bureau of Indian Standards hereby notifies that the Indian Standards, particulars of which are given in the Schedule hereby
annexed have been established on the date indicated against each :—

SCHEDULE _
S1.No. No. and Year of the .. No. & Year of Indian Standards, ‘Date of Established
Indian Standards Established if any, Superseded by the A
, New Indian Standard _
) @ ) &)
L. . 1810221 ; 2008-—Coating and 1S 10221: 1982 ' - 30 Novemiber, 2008
wrapping of underground mild , :
steel pipelines—Code of Practice

(First Revision)

Copy of this Standard is available for sate with the Bureau of Indian Standards, Manak Bhavan, 9 Bahadur Shah
Zafar Marg New Dethi-110 002 and chlonal Offices : New Delhi, Kolkata Chandigarh, Chennai, Mumbai and also-Branch
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Offices : Ahmedabad, Bangalore, Bhopal, Bhubaneshwar, Coimbatore, Guwahati, Hyderabad, Jaipur, Kanpur, Nagpur,
Patna, Pune, Thiruvananthapyram. ' .

[Ref: MTD 24/T-23]
Dr.(Mrs.) SNEH BHATLA, Sc. ‘F* & Head (MTD)
= e, 12 Bl 2009

FLIN, 486 IR A S Firgm, 198?'&5‘%?%“—?{@'(1) 8 (@) & TR § Ry R
o R S Fon ¢ ST A il 7w () F W e R R

gt
#4 ve Wil Al W W wen w o ven R e o o = faf
sk =
(1) ) 3 (4)
1. 3% T 14333:1996 4 TTT8, 2009 03 %, 2009

0 T Wl mﬁawq&,ww,gwmwm.aﬁﬁﬁ—umz, CERETC oo
%ﬁﬁ.ﬁm,m,%ﬁé,WammmzW,W,W,W,W,uﬂm,m,
T, A, AR, W, 90 wen fereaanges § Fas 3y wveres € -
[t : o]
T @ ﬁ,m‘w'ﬁm(mﬁaﬁrﬁaﬁ)
New Delhi, the 12th February, 2009

5.0. 486.—In pursuance of clause (b) of sub-rule (1) of Rule 7 of the Bureau of Indian Standards Rules, 1987, the
Bureau of Indian Standards hereby notifies that the Amendments to the Indian Standards, particulars of which are given in
the Schedule hereby annexed have been issued ;

SCHEDULE
§. No. Ne. and Year of the No. and Year of Date from which the
Indian Standards The amendment _ amendment shall have
effect
)] 2) &) 2}
1. 1514333:1996 4 Janaury, 2009 03 February, 2009

Copy of this Amendment is available for sale with the Bureau of Indian Standards, Manak Bhavan, 9 Bahadur Shah
Zafar Marg, New Delhi- 1 10 602 and Regional Offices : New Dethi, Kolkatta Chandigarh, Chennai, Mumbai and also Branch

Offices : Ahmedabad, Bangalore, Bhopal, Bhubaneshwar, Coimbatore, Guwahati, Hyderabad, Jaipur, Kanpur, Nagpur,
Patna, Pune, Thiruvananthapuram. '

[Ref: CED/Gazette]
A.K.SAINI, Sc. ‘F’ & Head (Civil Engg,)
3 fewett, 13 wEd, 2009

WL, 487w A B Fraw, 1957 %W?%Tﬂ-ﬁw(l)%w(@)ﬁmﬁ WA T
T TAEr Ry e & i R e e @ fr s STl Fra My § A enfrr @ Mo ¥
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New Delhi, the 13¢th February, 2009

S.0. 487.—In pursuance of clause (b) of sub-rule (1) of Rule 7 of the Bureau of Indian Standards Rules, 1987,
the Bureau of Indian Standards hereby notifies that the Indian Standards, particulars of which are given in the Schedule
hereto annexed have been established on the date indicated against each :— .

$l. No. No, and Year and title of the No. and Year of Indian Standards, Date of Established
. Indian Standards Established if any, Superseded by the - :
. | New Indian Standard
M ) ©) @

L Amendment No. 1 to IS 15354 None _ December, 2008
2008/1SO 11193 ; 1994 Single- ' : '
use rubber examination gloves-
- Specification
Copy of this Standard is available for sale with the Bureau of Indian Standards, Manak Bhavan, 9 Bahadur Shah
. Zafar Marg, New Delhi-110 002 and Regional Offices : New Dethi, Kolkatta, Chandigarh, Chennai, Mumbai and also Branch
Offices : Ahmedabad, Bangalore, Bhopal, Bhubaneshwar, Coimbatore, Guwahati, Hyderabad, Jaipur, Kanpur Nagpur
Patna, Pune, Thlruvananthapuram .

[Ref: PCD/G-7 (Gazette))
Dr. (Smt.) VIIAY MALIK, Director & Head (PCD)

¢ e, 13 T, 2009

WA, 488 — RN WA = Frm, 1987$m7ﬁm—ﬁm(1)%m(w)ﬁmﬁmﬁwm
=R T g wwr § fr for sl A @ e #3 ad F Ry ¥ A iR -

e
9 & - vaifim Aty o (F) S dem @ s aee 5 Sttt i fafy
74 iR didew T A S W, ‘
7% w1 o, F dem o wd _
(1) (2) (3) )] .
1. IS 17088 : 2008 FHIRTH THRIF HY 3 ' TN, 2008

faffe
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7§ fewelt, Fivrmn, T, I, s aon wvan S ; aoRmER, d, |, YR, TR, T, fwEr
AR, FAR, TR, T, [0 a0 R § faswl 3 sueey € )

¥
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New Delhi, the 13th February, 2009

S.0.  488.—In pursuance of clause (b) of sub-rule (1) of Rule 7 of the Bureau of Indian Standards Rules, 1987,
the Bureau of Indian Standards hereby notifies that the Indian Standards, particulars of which are given in the Schedule
hereto annexed have been established on the date indicated against each :

SCHEDULE
Sl No. No. and Year and Title of the No. and Year of Indian Standards, Date of Established
Indjan Standards Established if any, Superseded by the -
New Indian Standard
(i) ey _ 3 “
L IS 17088:2008 Specification ‘None November, 2008

for compostable plastics

Copy of this Standard is available for sale with the Bureau of Iidian Standards, Manak Bhavan, 9 Bahadur Shah
Zafar Marg, New Delhi-1 10 002 and Regional Offices : New Delhi, Kolkat.\, Chandigarh, Chernai, Mumbai and also Branch
Offices : Ahmedabad, Bangalore, Bhopal, BRubaneshwar, Coimbatore, Cuwahati, Hyderabad, Jaipur, Kanpur, Nagpur,

Patna, Pune. Thiruvananthapuram. :
[Ref: PCD/G-7 (Gazette)]
Dr. (Sint.) VDAY MALIK, Director & Head (PCD)

7§ fawelt, 13 wead, 2009
A, 489, —Wdd WF =0 Fraw, 1987 % frem 7 B 39-Fem (1) @ &R (@) & HTH ¥ el o
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(FEAT FTAOT)

@ ya | 1 Wl S A g, W e, 9 T W W w1, 7 fee-110002, S wrier -
T foweh, e, TG, S, TR qon v wTaterd « ST, W, S e, Hrag, T, e,
TAR, WA, WTR, T, [0 qon.freararge o frat 8 sves €
(w2 - & 13/8-34]
YER T, &4 O g (Frge et )
New Delhi, the 13th December, 2009
50, 489.-—In pursuance of clause (b} of sub-rule (1} of Rule 7 of the Bureau of Indian Standards Rules, 1987,

the Bareau of Indian Standards hereby notifies that amendment to the Indian Standards, particulars of which are given in
the Schedule hereto annexed has been issued \—
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SL.No. - No. and Year of the No. and Year of ) Date from which the
Indian Standards the amendments : amendment shall have
. ' . ) effect
(0 @ 3 @
2 1S 13010 : 2002 AC watt-hour 02, Janaury 2009 : 04-02-2009

meters, Class 0.5, 1 and 2
(First Revision)

Copy of this Amendment is available with the Bureau of Indian Standards, Manak Bhavan, 9, Bahadur Shah Zafar
Marg, New Delhi-110 002 and Regional Offices : New Dethi, Kolkatta, Chandigarh, Chennai, Mumbai and also Branch
Offices : Ahmedabad, Bangalore, Bhopal, Bhubaneshwar, Cmmbatore Guwahati, Hyderabad, Jaipur, Kanpur Nagpur,
Pama, Pune, Thlruvananthapuram

) ; [Rcf ET 13/1-34]
PRAKASH BACHANL Sc.-E& Head (Electrotechmcal Department)
7 fieelt, 13 TR, 2009
3, 490-#@!:%“6{«1%@ 1987 B fam 7 9 98- ﬁm(i)%ﬁm(@)émﬁ quﬁ
mm@ﬁm%%ﬁWﬁﬁﬂm(ﬁ)ﬁMmmW@ﬁ — :

STt )
FH TS weifa i A 4 e Helud =) dem A fafy i wm R F e
(n - (2) o 3 - (4)
1 o1 U 10658: 1999 . HONE e 7, e 2009 - 3 WA, 2009
2 1 T 15493 : 2004 i e 1, e 2008 31 faewa, 2008 -
3. ¢ U 15517 2004 | T e 2, A 2009 31 WAl 2009

| g wee a S AR T S, A o, 9, TRt o W A, 7 Reeft-110 002, Sefta Fwterr

fieeh, e, Tuding, S, g o vrE FE Wmmgﬁmmwﬁm
FAR, FAR, TR, T, Ut e feresT o faw) ¥y Iverss ¥ o

[¥ed : HdAeE)

. m%ﬁﬁﬁmﬁﬁwwm(f&ﬁam’mﬂ)_

New Dethi, the'13th February, 2009

S.0. 490.—In pursuance of clause (b) of sub-rule (1) of Rule 7 of the Bureau of Indian Standards Rules, 198'?
the.Bureau of Indian Standards hereby notifies that Amendments to the Indian Standards, particulars of which are given in
the Schedule hereto a;mexed have been issued :-— .

S1. No. No. and Year of the No. and Year of Date from which the
o Indian Standards the amendment =~ amendment shall have
_ - | effect
1) @ : G L @
1 IS 10658 : 1999 - Amendment No. 7, January 2009 " '3 February, 2009.
2 1515493 :2004 Amendment No. 1, December 2008 31 December, 2008 .
3. IS 15517:2004 Amendment No. 2, January 2009 31 January, 2009

Copy of this Amendment is available for sale with the Bureau of Indian Standards, Manak Bhavan, 9, Bahadur

Shah Zafar Marg, New Delhi-110 002 and Regional Offices : New Delhi, Kolkatta, Chandigarh, Chennai, Mumbai and also

Branch Offices . Ahmedabad, Bangalore, Bhopal, Bhubaneshwar, Coimbatore, Guwaliati; Hyderabad, J aipur Kanpur,

Nagpur, Patna, Pune, Thiruvananthapuram.

2 [Ref: CED/Gazette]

A.K.SAINI, Sc¢. ‘F’ & Head (Clvil Engg.)
615GVOg—2
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[ParT Il —Skc. 3(ii))

7% feedt, 13 weadt, 2000

LA, 491.— AT WE =R} iy, 1987 % Fram 7 & Su-afmm (1) RRCER e P o TR L —
= TrE sfugfan w € f I T & faoy =) TR A Re ¥ vt ¥ -

bkt S
®. T 9w (w) # ge, av ok e T S I g sl g fafy
q HITH Sve WAE, ufE w5 W, 5

e ik =
(1) (2) _ (3) (4)
I TR 15821 : 2008 T 3P w7 TR — 31 SR, 2008
s Toverd sk wome srfvreea-wt T, I
Y Tt '

'saWW%WWW@,WWJ,WMWW,%W«O 002, Wt FraeEr ;
T feelt, W, S, MWWWWWWW

,w,w,w,m,@ﬁmﬁvﬂ?ﬂgmﬁﬁwﬁi@m?l :
[W.:ﬁg@m]
T %, ¥, daf o v T (fafm getha)
New Dethi, the 13th February, 2009

5.0. 491 .—In pursuance of clause (b) of sub-rule (1) of Rule 7 of the Bureau of Indian Standards Rules, 1987, the

Bureau of Indian Standards hereby notifies that the Indian Standards, particulars of which are given in the Schedule hereto
annexed have been established on the date indicated against each :—

SCHEDULE,
Sl No. and Year of the Indian Standards No. and Year of the Indian Standards, if any Date of
No. Established superseded by the New Indian Standard Established

(1) @ G)

1. IS 15821 : 2008 Gaseous fire extinguishing —_
systems—Physical properties and system
design CF,I extinguishant

@)
31 October, 2008

Copy of this Standard is available for sale with the Bureau of Indian Standards, Manak Bhavan, 9, Bahadur Shah Zafar
Marg, New Delhi-110002 and Regional Offices : New Dethj, Kolkata, Chandigarh,

Chennai, Mumbai and also Branch Offices ;
Ahmedabad, Bangalore, Bhopal, Bhubaneshwar, Coimbatore, Guwahati, Hyderabad, Jaipur, Kanpur, Nagpur, Patna, Pune,
Thiruvananthapuram. _

[Ref: CED/Gazette)
A K. SAINL, Sc. ‘F’ & Head (Civil Engg.)

7§ fewett, 17 S, 2009
wr.arr.m.-mﬂwmq;‘rﬁm,1987%%?%@-@(1)%@(@)%mﬁmm
qﬁmmaﬁqﬁamiﬁvmmﬂmwmwamxﬁﬁﬁmw%wmﬁwt:—
ST ’
¥ s awdfta e (w) 31 gen, 5Y ok e T WA A g St e e g

d WAE g v, o B W, W
e ot
(1) (2) (3) (4)
I SETH 61511-2: 2003 W GRAT—HH TUMT — 30 TR, 2008

&5 % o gean wryasr o w2 st
61511~1 % ST & Py
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Y9 ORAT W E SR AW A S, TR W, 9 48 W SR A, ﬂﬁﬁﬁﬁllloooz,ﬂﬁ'qmiaﬁ

t feoch, o, wodtg, 3, g oW wren SRR o nevRR, TR, SN, SR, B, T,
mwwwm@mmﬂﬁaﬁmmit el E 18

[ 18/A-116]

i mwﬁﬁaﬁﬁh‘@?ﬁﬁ(ﬁgﬁaﬂﬂﬁ)

New Delhi, the 17th February, 2009
5.0, 492,—In pursuance of clause (b) of sub-rule (1) of Rule 7 of the Bureau of Indian Standards Rules, 1987 the
Bureau of Indian Standards hereby notifies that the Indian Standards, particulars of which are given in the Schedule hereto
annexed has been issued :

SCHEDULE
8l No. & Year of the Indian Standards -No. & Year of the Indian Standards, if any Date of
No, . Superseded by the New Indian Standard Establishment
) ()] : Q) : . @
1.  ISMEC61511-2 ;2003 Functional Safety- ' . " i - 30 October, 2008

Safety Instrumented Systems for the
Process Industry Sector Part 2 Guidelines
for the applications of IEC 6151 1-1

Copy of this Standard is available for sale with the Bureau of Indian Standards, Manak Bhavan, 9, Bahadur Shah Zafar
Marg, New Delhi- 110002 and Regional Offices : New Delhi, Kolkata, Chandigarh, Chennai, Munbai and also Branch Offices : -
Ahmedabad, Bangalore, Bhopal, Bhubaneshwar, Coimbatore, Guwahati, Hyderabad, Jaipur, Kahpur, Nagpur, Patna, Pune,
Thiruvananthapuram.

[R.ef ET 18/T-i 16]
PRAKASH BACHANY, Sc. ‘E’ & Head (Electrotechnical Department)

% feeel, 18 wEEd, 2009

LA, 493, WA AE =0 Frew, 1987 & w7 @ 3ufw (1) & @ (W) $ aqaon § Wﬂma{ﬂ
T sfvrgfan ww § fir fw ol aee @ o 9 s f o e ¥ 4 wnfm e e ¥ -

A

. wﬁamw(ﬁ)ﬁmaﬂsﬂnﬂw T Nt T R ek wRdE st e
q. TAF AYET AES, i FE 8,
: : o : dem 3R ud

(1 (2) - (3) (@

1. SMETH 14700 (9PT 3/3TWW 2) : 2008 ' — ¢ 2008 -
TEEE 61000-3-2 : 2005
ﬁgaiaaﬁ'qm(ﬁqnlﬁ)qm3mq
H{IAM 2 HE YR SRS S (ST
- Pt ur < 16w W ) (e TRta)

2 STH 14700 (9P 4/5FNET 1) : 2008 — S = 2008
FEEEY 61000-4+1 : 2006 '
g st W (% 4w ) qmuiﬂam :
R v v e 1o € W@ 61000-4
| TR W IEEET (VAW )

3. T 14700 (T 4/3ATHW 2) : 2008 — - . 7% 2008
. S 61000-4-2 : 2001 . '
ﬁgaﬁwaﬂﬂm(ﬁqqm)qmﬂﬂmw
&R T aAE s 2 Sep-wifer s
whrer et (vEan e '
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(1) (2) 3y (4}

4 ST 14700 (T 4/ 9) : 2008 — | 4t 2008
L 61000-4-9 : 2001

forea et s (3 @ ) a4 ot

iR AT A s 9 TR g g
Whan wism (TEe YAdegor)
5. SR 14700 (0 4/3FTN 15) : 2008 - - u§ 2008

STESH 61000-4-15 : 2003
faepm T Hvam (€ @m W) wm 4 gham
3R AR TR aTIAm 15 frem i s
A ez fafirfeesl (yeen giterr)
6. 3NGTH 14700 (9T 6/39M 1) : 2008 — w¥ 2008
STHEE 61000-6- 1 : 2005 :
T Pty v (3 v ) w6 T
TAE SAHM | S, s ot v
s T # fore wfimen

7. ST 4545 (W 2) : 2008 ) — I 2008
e vamn ginfem & o fidm wes
&1 i o 2 TIfeT # o sl T
et (gou Te)

8 HARTH 4545 (1) 1 2008 —_— e 2008
et ganer giafives & fod fdigr me
T TR 9 A TN (5 g ,

9. ATH 14700 (R 3/$FYA 3) 1 2008 — " e 2008
LR 61000-3-3 : 2005
fagd yeass g (4 wm i) 9w 5 dad
ST 3 U W 16 U 36R o few v %
ITEHT F Torg qor Awd (wem gademm)

3=rWmﬁaﬁuﬁvﬁmﬁumqﬁ,mqm,9,ﬂ@mmuﬁ.q§ﬁwﬁ-uoﬂm,aﬁtamian’f:
%w,w,w,w,m,@mﬁwmﬁﬁﬁﬁgwif .
[He : wadrEst 75]

& W, wE (uw et & &)

New Delhi, the 18th February, 2009

8.0. 493.—In pursuance of clause (b) of sub-rule (1} of Rule 7 of the Bureau of Indian Standards Rules, 1987, the
Bureau of Indian Standards hereby notifies that the Indian Standards, particulars of which are given in the Schedule hereto
annexed have been established on the date indicated against each

. SCHEDULE
8. No. & Year of the Indian Standards No. & Year of the Indian Standards, if any, Date of
No. Established superseded by the New Indian Standard Establishment
) @ ® | 7
1. 1S 14700 (Part 3/Sec 2):2008 — : May, 2008

[EC 61000-3-2: 2005

Electromagnetic Compatibility (EMC)

Part 3 Limits Section 2 Limits for Harmonic
Current Emissions (Equipment Input
Current < 16 A per Phase) (First Revision)
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(1)

® . o)

@)

2

1S 4700 (Part 4/Sec 1) : 2008 : —
[EC 61000-4-1: 2006

Electromagnwetic Compatibility (EMC)

Part 4 Testing and Measurement

Techniques

Section 1 Overview of IEC

610004 Seric.2 {l‘]h._; W) ’

IS 14700 (Past 4, 3¢e 2008 -
[EC61000-4-2: 2.5{

Electromagnetic Compatibility (EMC)

Part 4 Testing and Measurement -

Techniques Section 2 Electrostatic

Discharge Immunity Test (First Revision)

IS 14700 (Part 4/Sec 9) : 2008 —
{EC 610004-9:2001 -

Electromagnetic Compatibility (EMC)

Part 4 Testing and Measurement Techniques

Section 9 Pulse Magnetic Field Immunity

Test (First Revision)

IS 14700 (Part 4/Sec 15) : 2008 —-

TEC61000-4-15:2003

Electromagnetic Compatibility (EMC)
Part 4 Testing and Measurement
Techniques

Section 15 Flickermeter —
Functional and Design Specifications
(First Revision)

IS 14700 (Part 6/Sec 1): 2008 T =
[EC 61000-6-1:2005
Electromagnetic Compatibility (EMC)
Part 6 Generic Standards
Section 1 Immunity for Residential,

" Commercial and Light-ndustrial

Environments

154545 (Part 2): 2008 —
Methods of Measurement on Receivers

for Television Broadcast Transmissions .

Part 2 Tuning Properties and Generai

Measurements {Second Revision)

1S 4545 (Part 1 ): 2008 _ —
Methods of Measurement on Receivers

for Television Broadcast Transmissions

Part 1 General Considerations

(Second Revision)

IS 14700 (Part 3/Sec 3) : 2008 —

~ IEC61000-3-3:2005

Electromagnetic Compatibility (EMC)
Part 3 Limits

Section 3 Limitation of Voltage Changes,
Voltage Fluctuations and Flicker in
Public Low-Voltage Supply Systems,
for Equipment with Rated Current <

16 A per Phase and not Subject to .
Conditional Connection (First Revision)

- Mayzigos

May 2008

May 2008

May 2008

* May 2008

June 2008

" July2008

July 2008 |




.
.

[Ref: LTD/G-75]
REENA GARG, Head (LITD)

T feeh, 18 wead, 2000
BT, 494.—SRA 7F = Frem, 1987 %ﬁmﬁ}m—ﬁm(l)a}u‘s(a)a}mﬁ W W%
@wﬁ%m?ﬁ%%ﬁ%%ﬁaﬁﬁﬁqwfamﬁm%;_, .
it

®. Tfya e T # v, ay o v B A e R L TR —— Tonft fafy
L | : WS 3@ 1, 9% e 7, 5
e
(0 (2) (3) (4)
I 3T$Ta 1885 (9mT 84) : 2008 — famet 2008
60695-4 ; 2005
T aafrat vrzpreh
W1 84 o it Searl & atf e
ﬁnﬁﬁamﬂ(mawﬁm)
2 IR 9000 (YT 4) : 2008 - o 2008
3 60695-2-78 : 200]
zﬂﬂzﬁm@‘ﬁaﬁwﬁ*ﬁqw
TafEe TE whEar 9w 4 99 S
(s srae) (%99 Tieqor)
3. U 11000 (9T 2/35T 1) : 2008 — e 2008
g 60695-2-10 ;2000 -
i Aifas ghyn
w7 2 gtegor fafie
HIUFT | TR
TR I9HL0T TS W= ™ Yfwgr
(waw grdemr)
4. AT 11000 (9 2/3799M 2) : 2008 — TR 2008
I 60695-11-5 : 2004 '
31 s g
ST 2 qiteqey fafirgt
9P 2 G wEw
T fafiz-saeor gtz witeror syaeen
7§ AT (Werm gdteron)
5. WU 14700 (WRT 4/3F95 3) : 2008 — _ faa=r 2008
LR 61000-4-3 : 2006
fog geta Sy (2 0w o)
unt 4 e 3R TE FeaEs
9P 3 fafem, eat amgfa
ﬁgaqaaﬁ-qsrﬁzmqﬂm(vmgaﬁm)
6 IWYH 14700 (9T 4/379M 8) : 2008 — e 2008
g 61000-4-8 ; 2001 '
T =g wrn (f om <@
T 4 o1 R T R
T 8 WA ngfa gy
mmwm(mw)
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(1)

(2

(3)

(4)

7

FETR 14700 { WPT 4/3FI0T 12) : 2008
anéelt 61000-4-12 : 2006 _
Toveet ot wewn (@ W)

ST 4 Siger 3R I W e 12
wEg HT AR wheo (veen i)

SIMEQH 14700 (X7 4/ST9F 16) : 2008
FEEE 61000-4-16 : 2002

fage gowwita dmom (SR W)

9FT 4 Twm sl A wwiE argem 16
0¥ | 150 et ved wF B s TS
| aarg wid @ =euR! ®) e w6
¥ Wt e (vwen i)

feremar 2008

ferrea 2008

W Wi R ) wRel W A S, A T, 9,m5tmw=mi o Teee-110002, i e -

-#ﬁwh wEmm, Ehlg, 9, T o VR waeEl mmmmwm,
mewm@mmﬁmwmfl

New Delbi, the 18th February, 2009
8.0. 494.—In pursuance of clause (b) of sub-rule (1) of Rule 7 ofthe Bureau of indian Standards Rules, 1987, the

[eiged :t@i«ﬂ'ﬁ/ﬂ-‘?ﬂ
1 mi, yga (oo o & )

Bureau of indian Standards hereby notifies that the Indian Standard, pamculars of which are g:ven in the Schedule hereto
annexed have been established on the date indicated against each :

SCHEDULE

sl
No.

No. & Year of the Indian Standards
Established

" No. & Year of the Indian Standards, if any

superseded by the New Indian Standard

Date of

 Establishment

1)

@

G)

4

IS 1885 (Part 84) : 2008

IEC 606954 : 2005 -

Electrotechnical Vocabulary

Part 84 Terminology Concerning Fire
Tests for Electrotechnical Products
(First Revision)

1S 9000 (Part 4) ; 2008

IEC 60068-2-78 : 2001

" Basic Environmental Testing
- Procedures for Electronic and Electrical

Items Part4 Damp Heat (Steady State)
{First Revision)

IS 11000 (Part2/8«c 1) : 2008

[EC 60695-2-10: 2000

Fire Hazard Testing, Part 2 Test Methods
Section 1 Glow- Apparatus and
Common Test Procedure (First Revision)
1S 11000 (Part 2/Sec 2) : 2008

IEC 60695-11-5:2004

. Fire Hazard Testing, Part 2 Test Methods

Section 2 Needle-Flame Test Method-
Apparatus, Cofirmatory Test

Arrangement and Guidance (First Revision)

‘September 2008
September 2008

September 2008

October 2008
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(1) (2) (3> 4)

5. IS 14700 (Part4/Sec 3): 2008 — September 2008
[EC 61000-4-3 : 2006 :
Electromagnetic Compatibility (EMC)
Part 4 Testing and Measurement Techniques
Section 3 Radiated, Radio Frequency,
Electromagnetic Field Immunity Test
(First Revision} _ -

6. IS 14700 (Part4/Sec 8) : 2008 -— ' September 2008
IEC 61000-4-8 : 2001 '
Electromagnetic Compatibility (EMC)
Part 4 Testing and Measurement Techniques
Section 8§ Power Frequency Magnetic
Field Immunity Test (First Revision)

7. IS 14700 (Part4/Sec 12): 2008 — September 2008
IEC61000-4-12:2006
Electromagnetic Compatibility (EMC)
Part 4 Testing and Measurement Techniques
Section 12 Ring Wave Immunity Test
(First Revision)

8 IS14700(Part4/Sec 16): 2008 _ September 2008
IEC 61000-4-16: 2002 -
Electromagnetic Compatibility (EMC)
Part 4 Testing and Measurement Techniques
Section 16 Test for Immunity to Conducted,
Common Mode Disturbances in the Frequency
Range 0 Hz to 150 kHz (First Revision)

Copy of this Standard is availabie for sale with the Bureau of Indian Standards, Manak Bhavan, 9 Bahadur Shah

Zafar Marg, New Delhi-110002 and Regional Offices : New Delhi, Kolkatta Chand:'garh, Chennai, Mumbai and also Branch

Offices : Ahmedabad, Bangalore, Bhopal, Bhubaneshwar, Coimbatore, Guwahati, Hyderabad, Jaipur, Kanpur, Nagpur,
Patna, Pune, Thiruvananthapuram. :

[Ref: LTDVG-75)

REENA GARG, Head(LITD)

7% faeeht, 19 wER, 2009

HLAT. 495.—wrcdra A =0 Fraw, 1987 @ fm 7 3 39fEe (1) B (@) = srga ¥ sl e =
g Afegfan w2 f i ordia o @ o iR s e ¥ S raftm R ¥ -

IFgE
¥, W T Se(E) & e, a9 3R s 79 oRdia A g afewin aRdE | el e
q: TS A TR, A% B8 B, B
veg vl
{n (2) (3) (4)

I A 513 : 2008 AR TEHT Y FEA U 513 : 1994 01-11-2008
TH W AR U o (Wi priam) T

T A T S Al W SR, A W, 9, TG IE WET 9, i faeei=110002, 8 S -
T feoelt, drow, avdm, S, g aw v Fder o SR, S, S, R, Sy, e,
TR, AR, $EG, AR, 929, T 74 g ¥ fwt oy Svoe ¥
' (st : ot 47814

31 (Anifty) Sie ween, Ao ' Ue’ v vgE (o)




[ ¥t I—Bv% 3(ii)] MR B T : Wl 28, 2009/FFTH 9, 1930 _ | 943

New Delhi, the 19th February, 2009
$.0. 495.1In pursuance of clause (b) of sub-rule (1) of Rule 7 of the Bureau of Indian Standards Rules, 1987, the
Bureau of Indian Standards hereby notifies that the Indian Standards, particulars of which are given in the Schedule hereto
annexed have been established on the date indicated against each -~

SCHEDULE

Sl No. & Year of the Indian Standards No. & Year of the Indian Standards, if any Date of
No. Established . Superseded by the New Indian Standard Established
) @ ® @

1. 1513 :2008 Cold reduced low carbon 1S513:1994 Tst November, 2008

steel sheet and strips (fifth revision)

Copy of this Standard is available for sale with the Bureau of Indian Standards, Manak Bhavan 9, Bahadur Shah Zafar
Marg, New Delhi-110 002 and Regional Offices : New Delhi, Kolkata, Chandigarh, Chennai, Mumbai and also Branch
Offices : Ahmedabad, Bangalore, Bhopal, Bhubaneshwar, Coimbatore, Guwahati, Hyderabad, Jaipur, Kanpur, Nagpur,
Patna, Pune, Thiruvananthapuram.

- [Ref:MTD4/T-14]
DR. (MRS.) SNEH BHATLA, S¢c. ‘F’ & Head (Met Engg.)

=% feeeht, 19 v, 2009

WA, 496-ﬂmh-qmu{&ﬁm 1987 ® frag 7 9 39-Fam (1)  &E (@) ® e f WRdg wee
@waﬁ@amiﬁmmmﬂ%ﬁmﬁ st ARy T ¥} erfm ey g # o~

Srpeft
. wlﬁuqmw(m’f)qﬂmaﬁshwﬂw T W e R el wwde wenfi fafa
d A& HYA NEH, ﬂ&aﬂiu’r'ﬂﬁ
. e 3 =
() @ o (3) (4)

1 AT 6240 : 2008 e TR woofta da fafine STETH 6240 : 1999 1-10-2008

2 fmior % foag aw Afvem waE &l < -

(6 fash. ) wwe o ot (S grdew)

W Tl AE ® A SR SeE sg0, A YIS, 9, TRt W SR anl, ¢ fee-110 002, &t Fwate -
=¢ feeeh, wiemem, W, o=, WMWW:WWWWWW
mwmwm@mﬁwﬁﬁwﬂnwh .

[ wdE 4&-131]
= (simfr) W wrem, ﬂmﬁm‘w'm‘m(mﬁlﬁ)
New Dethi, the 19th February, 2009

8.0. 496.—In pursuance of clause {b) of sub-rule (1) of Rule 7 of the Bureau of Indian Standards Rules, 1987, the
Bureau of Indian Standards hereby notifies that the Indian Standards, pamculars of which are given m the Schedule hereto
annexed have been established on the date indicated against each :— _

SCHEDULE
8. No. & Year of the Indian Standards No. & Year of the Indian Standards, if any Date of
No. Established Superseded by the New Indian Standard - Established
) @ _ @) ' @

.- 156240:2008 Hotrolled steel plate (upto IS 6240: 1999 1st October, 2008
6 mm) sheet and strip for the manufacture .
of low pressure liquefiable gas :
cylinders (fourth revision)

Copy of this Standard is availabie for sale with the Bureau of Indian Smndards, Manak Bhavan, 9, Bahadur Shah Zafar
Marg, New Delhi-110 002 and Regional Offices : New Delhi, Kolkata, Chandigarh, Chennai, Mumbei and also Branch
Offices : Ahmedabad, Bangalore, Bhopal, Bhubaneshwar, Coimbatore, Guwahati, Hyderabad, Jaipur, Kanpur, Nagpur,
Patna, Pune, Thiruvananﬂlapuram.

[Ref: MTD 4/T-131]
DR. (MRS.) SNEH BHATLA, Sc. ‘F’ & Head (Met Engg)
615 GI09—3 -
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7% feeeht, 19 W, 2009 :
WA, 497 WA TFF S Fraw, 1987 % fram 7 % 39-Fram (1) 2 wis (@) & ST ¥ R W
=T Trgn, sifrgfem s § 6 arggsh F e A (e) § s R e T # e

Syt
F. wuifvd s wn() 3 wem, o ok vivs gt 21 9o ok i - wTihyE am En
L =t fafa
(1) (2) - (3) (4)
1 MU 277 : 2003 iiFa 9 R 9l QT WA 2, 3T 2008 8~09-2008

(AR © Trefer)—fafafe (ser g

T e sl et we o, W o, 9, T T T AR, 7 feett-1 10 002, #5r1 Frieral « 78 foeh,
WJWPmr@mmﬁﬁﬁmW§] '

[HY : umdrE 4221
& (dimf) e ween, A9t uw v wE (ode)

New Delhi, the 19th February, 2009

§.0. 497.—In pursuance of clause (b) of sub-rule (1) of Rule 7 of the Bureau of Indian Standards Ruies, 1987, the
Bureau of Indian Standards hereby notifies that the Indian Standards, particulars of which are given in the Schedule hereto
annexed have been established on the date indicated against each :—

SCHEDULE _
Sl No. & Year of the Indian Standards (s) No. & Year of the amendment Date from which
No. amendment (s) : the amendment
shall have effect
(1) @ . )] @)
L. IS277:2003 Galvanized steei sheet (Plain Amendment No. 2, August 2008 8th September, 2008

and corrugated) (sixth revision)

Copy of this Standard is available for sale with the Bureau of Indian Standards, Manak Bhavan, 9, Bahadur Shah Zafar
Marg, New Delhi-110 002 and Regional Offices : New Delhi, Kolkata, Chandigarh, Chennai, Mumbai and also Branch Offices :

Ahmedabad, Bangalore, Bhopal, Bhubaneshwar, Coimbatore, Guwahati, Hyderabad, Jaipur, Kanpur, Nagpur, Patna, Pune,
Thiruvananthapuram. '

[Ref: MTD 4/T-22]
DR. (MRS.) SNEH BHATLA, Sc. ‘F’ & Head (MetEngg.}
7 Feett, 19 wEd, 2009
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New Dethi, the 19th February, 2009

S.0. 498.—In pursuance of clause (b) of sub-rule {1) of Rule 7 of the Bureau of Indian Standards Rules, 1987, the .
Bureau of Indian Standards hereby notifies the amendment to  the Indian Standards, particulars of which are given in the
Schedule hereto annexed have been issued : :

SCHEDULE
SL  No. and Year of the Indian Standards No. & Year of the amendment . Tate from which
No. _ ' _ the amendment
_ shall have effect
U @ ' G) - (4) '
L 155249:1992 : : 1, January, 2009 31st January, 2009

Copy of these amendments are available for sale with the Bureau of Indian Standards, Manak Bhavan, 9, Bahadur
Shah Zafar Marg, New Dethi-110002 and Regional Offices : New Delhi, Kolkata, Chandigarh, Chennai, Mumbai and also
Branch Offices : Ahmedabad, Bangalore, Bhopal, Bhubaneshwar, Coimbatore, Guwahati, Hyderabad, Jaipur, Kanpur, Nagpur,
Patna, Pune, Thiruvananthapuram. : : -
- [Ref: CED/Gazette]
A.K. SAINI, Sc. ‘F’ & Head (Civil Engg.)
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~ MINISTRY OF COAL o
New Dethi, the 23rd February, 2009

S.0. 499.—Whereas on the publication of the notification of the Government of India in the Ministry of Coat number
S.0. 2852 dated the 2%h September, 2008 published in the Gazette of India, Part 11, Section 3, Sub-section (ii) dated the
11th October, 2008 issued under sub-section (1) of Section 9 of the Coal Bearing Areas (Acquisition and Development) Act,
1957 (20 of 1957) (hereinafter referred to as the said Act), the lands and all rights in and over such lands described in the
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Schedule appended to the said notification (hereinaﬁgr referred to as the said lands) vested absolutely in the Central
Government free from all encumbrances under sub-section (1) of section 10 of the said Act;

And whereas, the Central Government is satisfied that the South Eastern Coalfields Limited {hereinafter refeired to as
the Government Company) is willing to comply with such terms and conditions as the Central Government thinks fit to
impose in this behalf: '

Now, therefore, in exercise of the powers conferred by sub-section (1) of Section 11 of the Coal Bearing Areas
(Acquisition and Development) Act, 1957 120 of 1957), the Central Government hereby directs that the said lands and the
rights in and over the said lands so vested shatl, instead of continuing to so vest in the Central Govemment, be deemed to
have been vested in the said government company with effect from the 11th day of October, 2008 subject 1o the following
terms and conditions, namely :—

(1) the said Government company shaii reimburse to the Central Government all payments- made in respect of
compensation, interest, damages and the like, as may be determined under the provisions of the said Act;

' (2) a Tribunal shall be constituted for the purpose of determining the amounts payable to the Central Government by
the said Govermment company under condition (1} above and all expenditure incurred in connection with any such Tribunal
and persons appointed o assist such Tribunal shali be borne by the said Government company and similarly, all expenditure
tncurred in respect of all legal proceedings like appeals etc., for or in connection with the rights in or over the said lands so
vested shall also be borne by the said Govarnment company;

(3} the said Government company shail indemnify the Central Government or its officiais against any other expenditure
that may be necessery in connection with any proceedings by or against the Central Government or its officials regarding
the rights in or over the said lands so vested; ' ’

(4) the said Government company shai! have no power to transfer the said lands to any other person without the
previous approval of the Central Government; ang

(3) the said Government company shall abide by such directions and conditions as may be given or imposed by the
Central Government for particular areas of the said lands as and when necessary. -

(No. 43015/8/2005-PRIW-I (Vol -II)]
M. SHAHABUDEEN, Under Secy.
¢ fewlt, 23 wead, 2009
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S.0. 500, —Whereas, on the publication of the notification of the Government of India in the Ministry of Coal number
S.0. 859 dated: the 10th day of April, 2008 published in the Gazette of India, Part 11, Section 3, sub-section (if) dated the 19th
day of April, 20108 issued under sub-section (1) of Section 9 of the Coal Bearing Areas (Acquisition and Development) Act,
1957 (20 of 19 57) (hereinafter referred to as the said Act), the lands and all rights in and over such lands described in the
Schedule apps nded to the said notification (hereinafier referred to as the said lands) vested absolutely in the Central
Govemnment f ree from all encumbrances under sub-section (1) of Section 10 of the said Act; : ' :

. And, w hereas, the Central Government is satisfied that the South Eastern Coalfields Limited (hereinafter referred to
as the Goven iment Company) is willing to comply with such terms and conditions as the Central Government thinks fit to
impose in thi s behalf; : o

Now, therefore, in exercise of the powers conferred by sub-section (1) of Section 11 of the Coal Bearing Areas
(Acquisition and Development) Act, 1957 (20 of 1957), the Central Government hereby directs that the said lands and the
rights in anc i over the said lands so vested shall, instead of continuing to vest in the Central Government, oe deemed to have
been veste< | in the said Government company with effect from 19th day of April, 2008 subject to the following terms and
conditions ‘ namely :— " '

(1) tihe said Government compeny shali reimburse to the Central Government all payments made in respect of
compensat ion, interest, damages and the like, as may be determined under the provisions of the said Act;

(2) 2 Tribunal shall be constitured for the purpose of determining the amounts payable to the Central Govermment by
the said Gvemment company under condition (1) above and all expenditure incurred in connection with any such Tribunal
and persotis appointed to assist such Tribunal shall be borne by the said Government company and similarly, all expenditure
- incurred i1 respect of all legal proceedings like appeals etc., for or in connection with the rights in or over the said iands so
vested shall also be borne by the said Government company;

(3)the said Government company shall indemnify the Central Government or its officials against any other expenditure
that may be necessary in conniection with any proceedings by or against 1he Central Government or its officials regarding
the rights in or over the said lands so vested; S

{4) the Government company shall have no power to transfer the said lands to any other person without the previous
approyal «of the Central Government; and ' '

(5) the . Govemnment company shall abide by such directions and conditions as may be given or imposed by the
Central Giovernment for particular areas of the said lands as and when necessary.

 [No.43015/3/2008-PRIW-]
M. SHAHABUDEEN, Under Secy.

il R
( faelt warr)
7§ feedt, 25 T, 2009 -

FTIW, 501 T T e feeed T i g S fraert foog rte orgern o, e oem, el fasma
SR, 1957 (1957 37 61) “HY UG 3 T TG-HRT (3) & WO (F) W9 40 T9-G0S (1) & WouEl & gon Fesi
gmahgs,,m:ﬁaﬁzshtm.-z&a&hfmnwaﬂmmﬂfﬁ&ﬁmuﬁwﬁm%mﬁm
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[ F-11011/21/2009-2t<k-11]
_ . & WEF, a9 g
MINISTRY OF URBAN DEVELOPMENT
(Delhi Division)
New Delhi, the 25th February, 2009

5.0, 501.—Pursuant to their eiection by the Legislative Assembly of the National Capital Tervitory of Delhi, the
Central Government in accordance with1 the provisions of sub-section (1) read with clause (f) of sub-section (3} of Section
3 of the Delhi Development Act, 1957 (6 1 of 1957), hereby nominates S/Shri Subhash Chopra, Naseeb Singh and Dr. Harsh
Vardhan, MLAS as Members of the Dethi Development Authority with immediate effect.

No. K-11011/2172009-DD-1A}
N. T. JOSEPH, Under Secy.
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MINISTRY OF LABOUR AND EMPLOYMENT
New Delhi, the 30th January, 2009

S.0. S02.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 ©id o»f 1947), the Central
Govermment hereby publishes the Award (Ref, No. 26/2006)
of the Industrial Tribunal, Godavarikhani as shown in the
Annexure in the Industrial Dispute Lotween the employers
in relation to the management of SCCL and their workman,
which was received by the Central Government on
30-01-2009,

{No. L-22013/1/2009-IR(C-IE)}
SNEH LATA JAWAS, Desk Officer

ANNEXURE

BEFORE THE CHAIRMAN, INDUSTRIAI,
TRIBUNAL-CUM-LABOUR COURT,
GODAVARIKHANI

Present: SriM, Shanmugam, B.Com, B.L.,
Chairman-cum-Presiding Officer

Tuesday, The 6th Day of January, 2009,
Industrial Dispute No. 26 of 2006.
Between

Adepu Madanaiah, $/0. Venkati, 47 years,
E.C.No.0925666, Ex. Coal Fiiler,
H. No.7-5-245, PO: Godavarikhani,
Dist. Karimnagar-505 209 {(AP).
-~ Petitioner
And
L. The Colliery Manager, GDK.No.6 Incline, Singareni
Collieries Co.Ltd,, RG-I, PO: Godavarikhani,
Dist. Karimnagar,

to

The General Manager,

Singareni Collieries Co. Ltd., Ramagundam Area-I,
PO: Godavarikhani, Dist Karimnagar.

3. The Chairman & Managing Director, Singareni
Collieries Co.Ltd.,

PO : Kothagudem, Dist Khammam.

-— Respondents

This Industrial Dispute petition U/Sec. 2-A {2) of
LD. Act, coming on before me for finai hearing on
29-12-2008, upon perusing all the documents on record
and upon hearing the arguments of Sri B. Amarender Rao,
Advocate, for the petitioner and Sri D. Krishna Murthy,
Standing Counsel for the respondents, having stood over
for consideration till this date, the court passed the
following :

AWARD

1. This petition is filed U/Sec. 2-A (2) of LD. Act, by
the petitioner, the petitioner Ex-Coal Filler prays this Court
may be pleased to set aside the office order dt 24-08-2001
passed by the 2nd respondent and direct the respondents’
company to reinstate the petitioner into service, with
continuity of service, all other consequential benefits and
full back wages, to meet the ends of justice,

2. The averments of the petition filed by the
petitioner are as follows :—

The petitioner submits that the respondents'
company appointed him as Badli Filler in the year 1983.
Due to his efficient services, he was promoted as Coal
Filler on 30-5-1988 and his services were also confirmed as
Coal Filler on 25-09-1988. The petitioner serve the
respondents’ company for more than 18 years to the utmost
satisfaction of his superiors, with any adverse remarks
whatsoever. That from 1983 till 1999, he attended to his
duties promptly and regularly. He had put in more than 250
physical musters every year. During the year 2000, he
suffered from serious ill health, severe and continuous
stomach pain. He underwent prolonged treatment in the
respondents’ company hospitals, private hospitals and was
also referred to NIMS hospital at Hyderabad. Even then,
he could not recover his health and could not attend to his
duties normally. The 1st respondent issued charge sheet
dt.18-01-200! alleging that :

“He had remained absent to his duties for 47 days
during the year 2000, without leave or without sufficient
cause.”

3. The petitioner submitted his satisfactory
explanation on 5-2-2001, But on the same day enquiry notice
was issued to him and his enquiry statement was obtained
on 7 -2-2001 itself. That the petitioner under went treatment
in the respondents’ company hospitals and was granted
sick leave during the year 2000 for the periods as under:—

Period of sickness Fit Certificate No‘

03-04-2000 to 26-05-2000 871,0PNo.969

18-09-2000 t0 27-09-2000 8800, OP No.3895
08-11-2000to 17-11-2000 8892, OPNo.4565
04-12-200010 15-12-2000 8936, 0P No.5012

18-12-2000 t0 28-12-2000 8957,0PNo.5181
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That besides the above treatment in the company
hospitals, the petitioner was also compelled to take effective
u'eannentmprwatehospmlsmdalsomﬂleNIMSHospml
at Hyderabad. Thus, there is reasonable and sufficient
cause for the absence of the petitioner for 47 days
mentioned in the charge sheet and also for his 57 actual
musters during 2000 year. The petitioner deposed his real
and actual problems during eriquiry also. Themqmryoﬂicer
also clearly and categorically held as under: It is clear that
due to ill health during the year 2000 the charge sheeted
. workman was forced to put meager musters i.e., 57 during
the entire year 2000, which is established.

4. Therefore it cannot be said that the petitionet had
absented for the 47 days mentioned in the charge sheet,
without any sufficient cause, There is any amount of
reasonable and sufficient cause for the alleged absence of
the petitioner. For all the long spetls other than the 47 days
mentioned in the charge sheet, the petitioner admittedly
took prior permission and under went treatment in
company's hospitals also. Thus, the serious ill health of
the petitioner and his under going prolonged treatment
was amply proved. Hence, it cannat be termed as
misconduct. That the 2nd respondent issued a notice along
with enquiry proceedings, requiring the petitioner to submit
his representation. The petitioner gave his representation
and assurance on 11-06-2001. The 2nd respondent kept

the petitioner under observation for 6 months from .

01-07-2001, but all of a sudden, issued office order on
24-08-2001 dismissing the petitioner from service w.e.f,
26.08-2001. It is highly arbitrary, unjust and illegal.

5. That domestic enquiry was not conducted fairly -

and properly. Further, the findings of the enquiry officer
aré highly perverse and biased. Fair opportunity was not
given to the petitioner to defend himself. The enquiry officer
did not properly appreciate the documentary evidence
produced by the petitioner. The entire proceedings were
recorded in English language, not known the petitioner an
illiterate. His thumb impressions were obtained under the
threat of insubordination. Hence, it is prayed that this court
may be pleased to hold the enquiry as invalid and vitiated.
That the dismissal order was issued to the petitioner straight
away, without issuing any kind of show cause notice
proposing the aid capital punishment of dismissal. It is
against the mandatory/statutory provisions and contrary
to the principles of natural justice.

6. Further the aid extremely harsh punishment of
dismissal from service is highly excessive and shockingly
d:spmpomonate to the gravity of the alleged charge
levelled agamst the petitioner. It amounts to economic
death of the petitioner. It is not at all warranted and is liable
to be quashed by this court. His long and efficient service
of more than 18 years was not at all considered by the
respondent, before imposing the capital punishment. That
ever since his unjust dismissal from service w.e.f,
26-08-2001 the petitioner could not secure any other
alternative job. He remained unemployed and incurred huge
debits for medical and domestic expenses of his large family.
He faced lot of hardship and misery to eke out livelihood
for all his family. He was compelled to take his provident
fund and service amounts from the company to meet his

domesucexpensesmdpaythehugedebts Itwasessentlai
for his family existence and livelihood.

7. That this court has got every jurisdiction to try the
case U/Sec.2-A(2) of LD. Act as per the seftled law declared
by the Hon'ble High Court and Apex Court. That the
petitioner did not file any civil or criminal case in this regard
before any other court or authority; except the present 1.D.
before this court. That this court has got wide powers
vested U/Sec.11-A of LD. Actto quash the dismissal ovder
and to grant every relief to the poor petitioier. The
petitioner prays this court may be pleased to set aside the
office order dt.24-08-2001 passed by the 2nd respondent
and direct the respondents' company to reinstate the
petitioner into service, with continuity of service, all other
consequential attendant benefits and fuil back wages to
meet the ends of justice.

8. The averments of the counter filed by the
respondent are as follows:—

That it is a Government company incorporated under
the provisions of Companies Act, 1956 for c_arrying out the
business of winning and selling the coal. That sitrce the
coal mining industry is a central subject the appropriate
government for this respondent management is Central
Govemnment. The respondent submits that as per S.7A (I)
of L.D. Act the appropriate Governinent may by notification
in the Official Gazette constitute one or more industrial
tribunals for the adjudication of industrial disputes relating
to any matter whether specified in the 2nd schedule or 3rd
schedule and for performing such other functions as may-
be assigned to them under this Act. That Central
Government established an industrial tribunal-com-Labour
Court at Hyderabad from 29-12-2000 for adjudication of
industrial disputes and the petitioner ought to have
approached the said tribunal for the redressal-of grievance, .
if any. But the petitioner conveniently avoided to file his
petition before the tribunal established by the Central

Government: for the reasons best known to him. Thatthe -

petition is not maintainable under law and the same may be
dismissed on this ground alone,

9, That the maintainability of the dispute raised by
the petitioner before this court may be decided as
preliminary issue before proceeding withthe trial. That the
petitioner failed to exhaust the conciliation procedure as
laid down in the 1.D. Act and filed the present petition
before this tribunal under $.2A(2) of L.D. Act, ;947 as
amended by AP Amendment Act, 1987 (ActNo.32 of 1987).
That as the appropriate Government for coal mining
industry is the Central Govemment the State amendment
Act is not applicable to the respondent company and the
petition filed by the petitioner is not maintainable under
law and is liable to be dismissed in limine. That the petitioner
was appointed initially in the respondents‘. company on’
22-09-1983. The averments of the petitioner that due to his
efficient services, he was promoted as Coal Filler on 30-5-
1988 is denied. That as per rules in vague he was confirmed
as coal filler w.¢.f. 1-6-1988. The averments of the petitioner
that he served the respondent's company for more than 18
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yeas to the utmost satisfaction of his superiors without
any adverse remarks is denied and the petitioner dispute
to strict proof of the same.

10. The averments of the petitioner that from 1983 to
1999 he attended to his duties promptly and regularly and
he had put in more than 250 physical musters every year |
denied and the petitioner is put to strict proof of the same,
That he had put in only fifty seven musters during the
period from January to December, 2000. He had remained
absent on the following days during the year 2000 without
leave or without sufficient cause.

Month Absents Total Absents

January , 2000 67,1325 04 days

March, 2000 8t010,19,21 05 days

May, 2000 2%,30,31 03 day

June, 2000 1,2,14,15,18t0 10 days
20,22,23,30

July, 2000 6m7,12,14,21,24, 08 days
30,31

August, 2000 1,2,8,20,21 05 days

Sept., 2000 3,14,15,28,29 05 days

Nov,, 2000 1,19,1021,26,27,30 07 days

As such a charge sheet dt.18-1-200] was issued to
him under company's standing orders No. 25(25) which
reads as follows: "Habitual late attendance or habituai
absence from duty without sufficient cause”.

He acknowledged the same and submitted an
explanation dt. 5-2-2001 which was found not satisfactory.
As such an enquiry was ordered vide enquiry notice dt.
4-2-2001 fixing the enquiry on 7-2-2001. The petitioner
acknowledged the enquiry notice. He fully participated in
the enquiry. He was given full and fair opportunity to defend
himself in the enquiry, Before conducting the enquiry the
contents of the charge sheet and the enquiry procedure
were explained to the petitioner in Telugu the language to
which he is acquainted with, He did not opt for defence
assistant. He pleaded guilty of misconduct as mentioned
in the charge sheet.

11. That the management representative/
management witness-1 has depdsed that the petitioner has
remained absent from duties without sanctioned leave or
sufficient cause habituaily on a number of days as
mentioned in the charge sheet. The management/
management representative produced management
witness- 2 who is also the concerned pay sheet clerk of'the
petitioner and also produced relevant documents. The
MW2 has confirmed the statement of MR and in support
of their statement the MW2 produced the attendance
registers and pay sheets of the petitioner. The same were
verified by the enquiry officer in the presence of the
petitioner and found that the absents mentioned in the
charge sheet were correct. That the petitioner in Liy
evidence has voluatarily admitted the charge levelied
against him. He also stated that due to il health during the
calendar year, 2000 he could not attend for his duties
properly 5o he could put in only 57 actual musters during

the calendar year 2000, He also statsd 1 hat he had been
suffering from severe stomach pain and he had taken
treatment in the company's hospital and: private hospital
and he had aiso gone to NIMS, Hyde:re.bad. He has also
stated that he had taken treatment du ring the months of
April, 2000, May, 2000, September, 20 Y0, November, 2000
and December, 2000 in the company’s hospital. In support
of his statement he produced the follo ving fit certificates.

S, Period of sickness C ompany Fiospital fit
No. C. :rtificate No,

I 03-04-2000t6 26-05-2000 8% 1,0.P.No.969

2 180920000 27-09-2000 85 00,0 P.No0.3895
3 08-11-20001017-11-2000 8892, ().PNo.4565
4 04-12-2000t0 15-12-2000 89 36,0).P No.5012
5 18-12-2000t028-12-2000  871,¢D.P.No.518!

12. That the petitioner has assurcx the management
for his future attendance and stated th gt this time as first
and last chance. He pleaded guilty of misconduct as
mentioned in the charge sheet. That th ¢ period of sickness
as mentioned above is not covered in the absence period
as charged in the charge sheet. As such the evidence
produced by the petitioner is not si pported the charge
levelled against him. Hence, the char pes levelled against
the petitioner were proved. That a sl..ow cause notice dt.
13-5-2001 along with copies of enquiry proceedings and
enguiry report was served to the petiti cner advising him to
make representation if any within 7 clays of receipt of the
notice. He submitted a represeniation dt.11-6-2001
requesting the management to give b im one more chance
under humanitarian grounds to prcve his regularity. In
consideration of his request an opportunity was given to
him advising him to put in at least 20 musters in every
month with a fiiling performance of 2 tubs per muster on an

‘average by keeping his performance under observation for

a period of 6 months from 01-7-2001 vide letter No, P.Rg.l/
J2A/4073, dt.11-7-2001.

13. After submission of his above representation
dt.11-6-2001 also he had not attended for duty. As such
the above letter was sent to his last known address by
Regd. Post with Ack. Due and the same was returned
undelivered by the postal authorities with an endorsement
that the addressee is not available during the period from
16-7-2001 to-23-7-2001 hence returned. In view of the above
the management was constraired to dismiss the petitioner
from the service w.e.f. 26-8-2001 vide office ovder dt.24-8-

* 2001, That the averments of the petitioner that the domestic

enquiry was conducted fairly and properly is denied. Further
averment of the petitioner that the findings o enquiry officer
are highly perverse and biased is.denied aud the petitioner
is put to strict proof of the same, Further averment of the
petitioner that fair opportunity wis not given to the
petitioner to defend hims¢if is denied. The enquiry officer
properly appreciated the documents y ¢vidence produced
by the petitioner in the enquiry. The clocumentary evidence
produced by the petitioner is not supported the charge
levelled against the petitioner. Regarding the recording of
the entire proceedings in English Junguage, the petitioner
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did not object to record the enquiry proceedings in English
language at any point of time. However, all the contents of
the enquiry ings were recorded in the presence of
the petitioner and explained to him in Telugu the language
to which he is acquainted with and he put his thumb
impression as a token of his understanding and acceptance.
That this court may decide the validity of the domestic
enquiry as a preliminary issue and permit this respondent
to lead evidence if this court comes to a conclusion that
. the domestic enquiry is not valid.

14. That he had put in only 57 days of attendance in
the year 2000. After issuing the charge sheet also he did
not improve his attendance in the year 2601. ‘He had put in
only 14 days attendance in the year 2001 upto the date of
dismissal i.e. upto 26-8-2001. That the respondets’ comparny
employs more than 83,000 persons, which includes
workmen, executives and supervisors. The production
results will depend upon the over all attendance and
performance of each and every individual, They are inter-
linked and inseparable. In this regard if anyone remains
absent, without prior leave or without any justified cause,
~ theworkto be performed gets effected. Such unauthorised
absence.creates sudden void, which at time is very difficult
to fill-up and there will be no proper planning and already
planned schedules gets suddenly disturbed without prior
notice. That is the reason why the respondents’ company
is compelled to take severe action against the unauthorised
absentees. In the instant case, the petitioner is one such
unauthorised absentee having only 57 days attendance in
the year 2000 and he has not improved his attendance and
work performance after issuing the charge sheet. He had
failed to avail one more opportunity given to him. With the
advent and implementation of new industrial and econom ic
policies by the Central/State Governments as well as the
company, the company cannot go on employing the
persons who are chronic absentees, who are a burden to
the company. As such, the respondents’ company was
constrained to dismiss the petitioner for unauthorised
absenteeism w.e.f, 26-8-2001 vide order dt. 24-8-2001. 1tis
therefore prayed that the petition may be dismissed with
costs, for which act of justice the respondents shall ever
pray. Heard oral arguments on both sides. :

15. With regard to documents filed by both the sides
as per the docket step shows dt. 26-05-2008 for the petitioner
documents he filed the xerox copies without attestation
the same was returned take steps for originals and also
court fee stamps are not affixed on the xerox copies of the
documents by the petitioner. The petitioner has not at all
resubmitted. On 8-9-2008 the docket step shows the

petitioner took 21 adjournments, the petitioner and his

counsel best reasons known to them, refuses, avoided or
neglects to attend and participate and co-operate for

without good reasons or justification. On that
day it was posted on condition if not get ready or report no
instructions, the court has no other go except to follow the
procedure U/R 24 of AP LD. Rules.in deciding the case on
merits, accordingly the petitioner present his coussel
absent, the court decided on petitioner side treated as heard
arguments. On 1-12-2008 petitioner side filed the reply

615 GI/03—4

arguments' by supplying the copy to the otherside.
Afterwards this court granted 9 adjournments for reply
oral arguments of the petitioner side, the petitioner counsel

 present and stated posted for awatd.

16. On behalf of the resporident side filed the
documents 1 to 10, the office took objections on the
respondent side documents but the petitioner counsel not
complied the objections. On 8-9-2008 the petitioner counsel
eridorsed as no objection to mark the documents. On that
day the court directed for the respondent counse! for
marking of the relied documents to comply the objections
taken by the office, but the respondent counsel not taken
the court directed the documents relied on behalf of the
respondent side would be marked subject to proof and
relevancy and admission and payment of Court fee ofRe.1
on the sued/relied documents. But on 22-09-2008 the
respondent counsel requested time for filing Wwritten
arguments. On 29-09-2008 the respondent filed the written
arguments with citations without taking steps for marking
of documents as per-the procedure.

17, The respondent counsel simply filed the written
arguments by stating the objections taken by the office in
para No. 5, pages 2 to 4 without mark the documents as per
the procedure, the B.C., also not put-up any note about the
complying/non-complying of objections simply put-up note
received on file, hence it is received. :

18. From the respondents counsel argument with
regard to documents, there is no dispute as the petitioner
filed the memo U/Sec.11-A of the 1.D. Act, the petitioner is
not challenged the validity of the domestic enquiry
conducted by the respondent and prayed the court to
decide the quantum of relief of punishment to.which the
petitioner is entitled on the basis of evidence on record U/
Sec.11-A of the LD. Act. The disputed fact between both
the parties is only with regard to the medical certificates
and fitness certificates stated in the enquiry proceedings
repost though admitted but the same was not filed into the
court and marked as per the procedure. '

19. On behaif of the petitioner side the following two
cited decisions (xerox) reported as follows :—

No. 1—In the High Court of judicature of Andhra
Pradesh at Hyderabad in W.P. No. 1864 and 1901/2001, d
19-12-2001, between Bharat Heavy Electricals Ltd., V1s.,
P.O., Labour Court, and others, reported in 2002(1) AL T-
151 (D. B.)- U/Sec 11-A of the LD, Act, scope of powerof
Labour Court without limitation, Labour Coust while hokling
that charges stood proved can interfere with punishment if
it is disproportionate to the proved guilty by giving -
[edsons. .

No. 2— In the Supreme Court of India in CLP Civil
No. 7437/1988, dt. 30-09-1988, between Scooter India Ltd.
Vrs. Labour Court and athers, reported no details - Single
page 303 xerox copy filed Labour Notes, Supreme Court—
Industrial Disputes Act Sec. 2(A) scope of vide powers are
vested in Labour Court or Tribunal, Labour Court can
tamper justice with mercy and given an opportunity to an
erring workman from himself. -

20. On behalf of the respondent side the following
single cited decision (xerox) reported as follows :—
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Inthe High Court of judicature of Andhra Pradesh at
Hyderabad in W.P. No. 30036/1995, dt. 06-12-2001, between
Thimmaiah Vrs, Industrial Tribunai-cum-Labour Court,
Hyderabad and another, reported in 2002(1) ALD-314

(D.B.)-Industrial Disputes Act, Sec.2(oo)(bb) and Sec.
25(F). Termination from service on the ground of
continuous absence from duty under the standing orders
does not amount to retrenchment, When such order of
termination was not after giving notice to the employee
not liable to be challenged.

21, Before going into the merits of the case, [ would
like to submit how this case was delayed. This petition-
claim statement was filed on 02-03-2006, U/Sec.2 (A) 2 of
the 1.D. Act, being aggrieved by the order of dismissal
passed by the respondent-management vide Proc., dt,
24-08-2001, and it was checked and numbered on
22.03-2006. It was posted by issuing notice to respondent
side through RPAD on 19-04-2006. On behalf of the
respondent side, Sri D. Krishna Murthy, Advocate, filed
vakalat on 16-05-2006. On 15-06-2006 Sri B.Amarender Rao,
Advocate fited the vakalat, petition U/Sec. 36(4) leave
granted as other side consented. Posted for counter and
documents, On 20-11-2006, R-2 filed counter. Memo filed
by R-1 & R-3 adopting the counter of R-2,0n i7-11-2006
the petitioner counsel filed the memo U/Sec.11-A of the
1.D. Act as the petitioner is not challenging the validity of
the domestic enquiry conducted by the respondent and
prayed the court to decide the quantum of punishment he
is entitled on the basis of the evidence available on record.
Posted for arguments on 7-1-2008. On 8-9-2008, petitioner
side treated as heard the arguments, On 29-9-2008
respondent filed the written arguments and posted for repiy
on 13-10-2008. On 29-12-2008, petitioner counsel present
and stated posted for award.

22. Heard the arguments advanced by the learned
counsel appeaiing for respective parties. [ have perused
the contenis of the claim statement and counter allegations
together with ail other documents filed into the court and
material available on record. | have also taken into
consideration the various points raised by the respondent
counsel during the course of the arguments. The petitioner
side arguments treated as heard. Respondent side filed the
written arguments. Petitioner side filed the reply arguuments,
Having seen the entire material available on record and the
facts and circumstances of the case, the following charge
framed against the petitioner in this case arises for
consideration. The petitioner for having remained absent
on number of days without leave or without su flicient cause
during the year 2000 from January to November put in only
57 musters (it was wrongly noted as per the charge-
sheet calculation it comes only 47 duys), it indicates
that the petitioner is in the habit of absenting from work
frequently. It amounts to misconduct under company
standing orders No. 25.25 which reads as follows.
Habitual late attendance or habitual absence from duty
without sufficient cause.

23. Being aggrieved by the dismissal order issued by
the respondent against the petitioner, the petitioner filed
this LD., U/Sec.2-A(2) of the LD, Act, challenging the

dismissal order directing the respondent to reinstate the
petitioner into service with back wages and other attendant

benefits etc. In support of the petitioner, the petitioner )

workman has filed an affidavit petition, he has narrated all
the facts and circumstances that he was forced to file this
petition and requested the court to allow this petition as
prayed for. '

24. On behalf of the petitioner side reply arguments
filed as follows. The petitioner served in the respondent
company from the year 1983 to 3-2-2001 fora period of 18
years and maintained the best attendance upto the year
2000. The petitioner suffered from serious ill:health severe
and continuous stomach pain, He underwent prolonged
treatment in the respondent company hospital and private
hospitals and infact, the respondent company referred him
to the NIMS hospital at Hyderabad. The petitioner was
granted sick leave during the year 2000 for his treatment in
the company hospital as follows:—

Sl Period of sickness Companay Hospital
No. fit Certificate No.

L 03-04-20001026-05-2000 871, 0.P. No. 969

2 18-09-20001027-09-2000 8800, O.P. No. 3895
3 08-11-2000t0 17-11-2000 8892, O.P. No. 4565
4,
s,

04-12-2000 10 15-12-2000 8936, 0.P.No. 5012
13-12-20001028-12-2000  871,0.P. No. 5181

There is a redsonable and sufficient cause for the
alleged absence of the petitioner for 47 days during the
year 2000, Due to misplace of some of the O.P., fitness
certificates, the petitioner submitted only 5 above
certificates to the respondent company and the enquiry
officer also clearly held that due to il] health the petitioner
was forced to put meager musters in the year 2000. The
petitioner served 18 long years without any remarks, this is
the very first dismissal from the service of the petitioner as
the petitioner was not inflicted with any other punishments

prior to this case.

25. The petitioner counsel reply argument Znd
respondent imposed the capital punishment of dismissal
from service without issuing any show cause notice to the
petitioner as it is mandatory. As per the gunidelines and

standing orders/MOS the respondents ought to have given .

family counselling to the petitioner giving 3 to 6 months
observation period, but it was not done in this case. Thus
itis 2 clear case of unfair labour practice and victimisation.
The petitioner counsel cited the ruling No.1 2002 (1) ALD-
314, No.2 1998(1) LLN-303. The petitioner counsel prayed
the court direct the respondent company to reinstate the
petitioner into service with continuity of service and
consequential attendant benefits and back wages to meet
the ends of justice.

26. For this, respondent standing counsel written
arguments filed into the court are as follows. The petitioner
was appointed as Badli Filler during the year 1983, charge
sheet was issued in the year 2001, The petitioner is habitual
absentee, he was absented from duty ona number of days
during the year 2000 without prior leave and put up only 57
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days of attendance (the days are not correct as per the
shown dates of absenteeism. it comes oaly 47). The
respondent issued the charge sheet, the petitioner admitted
his guilt, domestic enquiry was conducted the documents

No. 1 to 10 are filed into the court. The petitioner filed the -

memo U/Sec.11-A'of the LD, Act. With regard to quantum
of punishment, it is submitted that respondent company
excavates and supplies coal to different industries of
National importance like APGENCOQ, NTPC and for that
purpose, more than 83,000 persons were employed, if the
production and supply of coal is not made in time the work
of the coal linked industries will be adversely affected
causing National loss. Ifthe workers resort to absenteeism

without sufficient cause and prior leave and if it is not

checked by stern action the respondent cannot achieve
targets in production and supply of coal which would result
in National loss. Therefore the respondent viewed
unauthorised absence seriously and described as it is a
misconduct as per the certified standing orders, The
respondent to facilitate the workers in case of ill health the
respondent has established his own hospitals where free
treatment is given to the employees and their dependents.
In case of necessity one will be referred to Super Speciality
Hospital for better treatment. Inspect of this the petitioner
remained absent without prior leave, the respondent has
no option but to remove him. Otherwise it creates
indiscipline among the hundreds and thousands of its
employees. The respondent side cited the decision reported
in 2002(1) ALD-314 as discussed above in detail. Hence,
respondent prayed this court to dismiss the petition.

27. From the respondent counsel submitted written
arguments with regard to the office objections for marking
of documents without complying the same at the time of
arguments and alsc not argued for marking of the
documents. With regard to respondent filed documents
‘there is no dispute. The dispute is only with regard to the
sick leave granted during the year 2000 for his treatment in
the company hospital that documents are not filed into the
court. That documents are alone disputed in this case.
Though it was admitted by the respondent but it was not
filed into the court for marking and proof to receive in
evidence.

28. From both the counsel argument there is no
dispute with regard to the absence of the petitioner and
the same was also admitted by the petitioner and found by

the respondent. The disputed fact is whether the petitioner

was absent due to i}l health as he underwent prolonged
treatment in the respondent company hospital and private
hospital and also NIMS hospital at Hyderabad and he was
also applied the sick leave. As per the respondent counsel
argument the petitioner was absented duties from January
to December, 2000 for a period of 47 days as per the
-petitioner allegation and as per the respondent allegations,
it is 57 days. The petitioner stated the reason due to his
sick he is unable to attend his duties,

29. 33.The memo filed by the petitioner counsel
dt.17-11-2007, U/Sec.11-A of the 1.D, Act stating that he is
not contesting the procedural aspect of enquiry
proceedings and its findings report. The petitioner not

contested the legality and fairness of the enquiry
proceedings and confined his case only to the conclusions
reached by the enquiry officer and request only to consider
quantum of lesser punishment. The petitioner therefore

- prays this court to hear the arguments U/Sec.11-A of the

LD. Act, with regard to the lesser punishment. The petitioner

- as per the memo filed the legality and validity of enquiry

was not challenged and not questioned therefore this court
has exercised the powers U/Sec.11-A ofthe LD. Act to set
aside the dismissal order. Whether the punishment of
dismissal of the petitioner from service is disproportionate
or shockingly severe if so, whether the reinstatement can
be ordered with back wages and benefits etc. The only
question that remains in this case is whether the punishment
imposed is justified in the circumstances and matuse of
allegations contained in the charge sheet on the proved
misconduct for having absented for a period of 47 'days
without prior leave. .

30. The case of the petitioner that he had underwent
medical treatment in the respondent's hospital private
hospital and also NIMS hospital at Hyderabad. Petitioner
also granted the sick leave period in the year 2000, but was
absent 47 days without prior leave. The absence of the
petitioner habitual without prior intimation and sanction of
leave, the failure of the petitioner to attend the duties it is
not only causes loss to him in person, but also causes loss
to the company and also inconvenience to the industries.
This type of attitude of the petitioner motivates other
employees also to evade from the duties. Hence, 1 hoid the
petitioner is responsible for the charge of unauthorised
absenteeism and habitual absenteeism without leave for
47 days and [ also agreeing with the findings of the enquiry
officer as the petitioner's misconduct the petitioner who
by his action or inaction cause financial loss to the
company. It is therefore respondent rightly found the guilty
of the petitioner in the interest of the company and 2lso to
safe guard the industries. :

31. Section 11-A of the ID Act, applicability, the Act
is a beneficial peace of legislation enacted in the interest
of employees. In construing the provisions of Welfare
Legislation the court should adopt a beneficent rule of
construction. If two. constructions reasonably possible,
the construction which further the policy and object of
the Act and is more beneficial to the employees has to be
preferred. Further the object of the Act is to safe guard the
service conditions of the employees. The protection given
to the workman in industrial law is not for his misconduct
but against unlawful dismissal of his services by the
management. The right to work is not to be confused with
a persons right to misconduct himself in the course of his
employment. U/Sec. 1 1-A of the ID Act, even in case where
a Tribunal upholds the finding of misconduct recorded by
the management at the domestic enquiry, the Tribunal can
interfere with the punishment awarded by the, management
and later the same. But in exercising the discretionary
powers to interfere with the punishment the discretion
should not be exercised in an arbitrary manner, but it
should be exercised in a judicial and judicious manner.
Before interfering with the punishment imposed by the
management the Tribunal must take into consideration ali



954 THE GAZETTE OF INDIA: FEBRUARY 28, 2009/PHALGUNA9, 1930

[ParT Ii—S&c. 3(ii)]

the relevant facts and can interfere with the punishment
imposed by the management only when it comes to the
conclusion that the punishment imposed is extremely harsh
and unjust and wholly dispropertionate to the misconduct
proved.

32. The important factor is to be weighed very much
by the courts it is well justified to interfere U/Sec.11-A of
the Act, the petitioner service in the company without
any remarks. Tn this case, petitioner worked for a period of
18 years and his absence only due fo ill-health. The same
is also adminted by the respondent. The number of years
of service put by the petitioner may not alone be a relevant
factor in awarding lesser punishment, but the Tribunal
was not wrong in taking that as one of the factors in making
its award. It is well recognised principle of jurisprudence
which permits penalty to be imposed for misconduct that
. the penalty must be consumerate with the gravity of the
offence charged. in this case the petitioner was absent
without prior leave for a period of 47 days and at the same
time respondent-management has not shown that there
was any blame worthy conduct of the petitioner during
the period of 18 years of service he rendered prior to the
date of misconduct. The absence is only due to {1} health
due to his unableness to attend the work, so the extreme
penalty of dismissal from service was not justified in the
facts and circumnstances of the case and the court must
interfere.

33. Frotn the petitioner counsel main argumient urged
with regard to guantum of punishment the order of
dismissal from service was harsh shockingly
disproportionate and not at ail consumetate with the
gravity of alleged charge of misconduct levelled against
the petitioner as discussed above in detail. The punishment
of dismissal order inflicted on the petitioner amounts highty
arbitrary and not at al! warranted to the present case. In
this case the petitioner was appointed as Coal Filler in the
year 1983 and he was dismissed in the year 2001 through
worked for a period of 18 years in the company without
any remarks and this is the 1st time dismissal. This court
has got wide powers vested U/Sec.11-A of the LD. Actto
set aside the dismissal order. Some minor punishment
would have been sufficient and it is open to the court to
set aside the order of dismissal and direct the respondent
to reinstate the petitioner with continuity of service, with
* all consequential benefits and back wages, as deem fit
and proper in the interest of justice. The petitioner
requested this court having wide powers vested U/Sec,
11-A of the L.D. Act to set aside dismissal order as the
punishment is not proportionate in this case,

34. For this from the respondent counsel argument
that the nature of the misconduct as discussed above in
detail company employed more than 83,000 workers, if the
production and supply of coal is not made in time, the
work of the coal linked industries will be adversely affected
causing National loss. The counsel further contended that
the power of the Labour Court Tribunal to interfere with
the quantum of punishment under the powers U/Sec.11-A
of LD. Act, was limited and when once the charge of
misconduct has been found to be proved the Labour Court

Tribunal cannot interfere with the quantum of punishment.
In the duly considered domestic enquiry the charge of
misconduct found established and therefore he was subjected
to major misconduct liable to be punished for dismissal from
service. It was clearly established from the evidence the guilt
of misconduct is a major punishment. There is no extenuating
circumstances to accept the material on record placed by the
petitioner. Having burden on the petitioner to prove his case,
but the petitioner failed to discharge his burden. It is well
established that this court should not mechanically use the
words punishment being disproportionate to the charge. This
court is required to give reasons as to why the punishment is
grossly disproportionate to the discretionary powers cannot
be equated with the power of veto. When the petitioner is
undoubtedly committed the misconduct as discussed above
indetail. In these circumstances, this court cannot take any
lenient view by considering the powers U/Sec. 11-A of the
LD. Act, and substitute its own opinion for that of the
respondent dismissal order. The main purpose of punishment
is to correct the misconduct of the petitioner concerned by
making him more alert in the future and to hold out a waming
to the other employees to be careful in future and to hold
out a warning to the petitioner/emplovee and to be careful
in the company of other employees t0 hold out a waming to
be careful in discharge of their duties, so that they do not
expose themselves to similar punishments. Hence, prayed
this court to dismiss the claim of the petitioner without
granting any relief much less as prayed for in the interest of
justice and fair play and deem fit in the circumstances of the
case as not to show any sympathy on the petitioner and
dismiss the Industrial Dispute.

33. From the respondent counsel argument the
discretion can be exercised U/Sec.11-A of the ID. Act is
available only on the existence of certain para meters like
punishment being disproportionate to the gravity of
misconduct, so as to disturb the concise of the court or
the existence of any mitigating circumstances which
requires the reduction of punishment and also by
considering the past record of the petitioner which may
persuade this court to reduce the punishment. The court
to interfere with the quantum of punishment the discretion
has to be used judiciously and not capriciously it should
observe that harsh punishment only disproportionate Lo
the charge should be criterion for interference in the
absence of any such mitigating factors existing this court
cannot by way of sympathy alone exercise the powers
U/Sec.11-A of the 1.D. Act, and reduce the punishment.

36. This court arrived at on proper appreciation
of evidence made available in the context of the facts and
circumstances of the case, there is absolutely to creep in
any infirmity or inconsistency nor does the order suffer
from any patent error of law or plausibility in approach
and not even for lack of opportunity to him, no such error
leading to manifest injustice or violation of principal of
natural justice, I am satisfied that the findings are based
on acceptable evidence and in the absence of any other
contra material, [ do not find any valid reasons to interfere
with the petitioner’s misconduct found guilty by the
respondent.



T v - 3(ii))

R 1 TG : R 28, 2009/FTF 9, 1930 _ 955

37. From both the counsel argument the court must
take into consideration all the relevant facts and
circumstances and can interfere with the punishment of
dismissal order passed by the respondent only when it

comes to the conclusion the gravity of misconduct and the .
punishment imposed is extremely harsh and .

disproportionate to the proved misconduct, The
punishiments are two types one is the dismissal shall be
awarded for the gravest act of misconduct where involved
in a serious misconduct of charge against the petitioner.
The 2nd part is the reformable to a misconduct which by
itself may not warrant an order of dismissal and may be a
ground to take lenient view by giving an opportunity to
reform by the petitioner. The number of years of service
worked in the company for 18 years by the petitioner.

38. From the Apex Court judgments it has considered
the entitlement of the petitioner for back wages when the
order of dismissal is set aside, no hard and fast rule can be
laid down in regard to the grant of back wages and each
case has to be determined on its own facts. It is not a rule
of thumb that in every case where reinstatement is ordered
the payment of back wages is a natural consequence. | am
of the considered view that the dismissal which f set aside
by this court is purely by considering the past record and
unable to give correct defence and also U/Sec.11-A of the
LD. Act, such order will not confer an automatic right for
the petitioner to ¢laim back wages. In this view of the matter
with regard to the principles of grant of back wages, as
such a question would eventually far from consideration

before this court appears to be having regard to the-facts

and circumstances of each case. A right in absolute terms
cannot be laid down as to in which under what
circumstances the back wages can be granted or denied. In
this case, the petitioner would not be entitled to back wages
when the charge of misconduct has been proved. He cannot
be rewarded with back wages without having worked. It
should be like showing a thumb to the management aithough
the charge of absenteeism without prior leave for a period
of 47 days though worked 18 years without remarks. It
should breed indiscipline in the service and the courts
cannot be a party to the breed of indiscipline among the
employees. The reinstatement of the petitioner with back
wages on proved misconduct, it is against the public
interest and moreover particularly it would amounts to
rewarding misconduct which is not at all the objective of
law. Courts need not laid down consider formalities that

as far as the award for back wages are concerned and it is .

only for the petitioner who is given clean chit of charge
totally and completely then only the order for back wages
is justifiable. The back wages are not to be awarded
mechanically as there is a matter of course even in the
case where the sympathetic grounds or for variety of

reasons reinstatement is ordered and payment of back -

wages may not be justified because the respondent-

management had to pay the amount throughout the period

of time and it is also payable from the income of the

company. Grant of back wages is not automatic. The
question of determining the entitlement ofthe petitioner
for back wages is concerned the employee has to show.
that he was not.gainfully employed. The initial burden is
on him. Afterwards, if he places matérials in that regard
the management can bring on record materials to rebut the
claim. In this case, the petitioner had neither pleaded nor

placed any material in that regard.

39. In my considered opinion this court while'
exercising its jurisdiction vested in it U/Sec.11-A of the.
1.D. Act, accordingly considered the question of relating
to proportionality invelves balance sheet test and ..
necessity test. In this case, the petitioner’s only fault
committed due to his ili-health unable to attend his duties
without prior leave for a period of 47 days though worked
for 18 years without any remarks. The petitioner’s counsel
contention without issuing any show cause notice,
dismissed from service as it is mandatory. Thepetitioner
counsel contention cannot be accepted as on perusal of’
the documents filed by the respondent document No. 6
issued show cause notice to the petitioner, petitioner gave

the reply under document No. 7. Respondent also gavean . .

opportunity to the petitioner under document No. 8; .
afterwards he was dismissed from service. The question
of rehabilitation and reformation of petitioner arise in this
case as the petitioner’s inability to apply the prior leave -
for his 47 days absence due to ill- health.

40, In this case the petitioner worked in the compnay
for a period of 18 years without any remarks and this is
the first dismissal for his absence without prior leave
though respondent admitted the petitioner suffered with
ill-health and applied the sick leave and it was also granted. -
The number of years' put by the petitioner may not alone-
be a relevant factors in awarding lesser punishment and it
is also taking that as one of the factors in making lesser- -
punishment. The disputed fact in this case is the
petitioner’s absent for a period of 47 days without prior
leave due to his ill-health, It is an admitted fact that the

 petitioner is ill-health and he has taken treatment in the

company hospital, private hospital and also NIMS hospital
at Hyderabad. It is also an admitted fact that the petitioner
applied the leave during January to November by applying
some of the days sick leave in every month and also some
of the days absented due to the sick ill-health, but no
leave was applied. The respondent though granted the sick
leave period but without questioned and objected and not
rejected the leave certificate in all the months filed by the
petitioner without filing the leave in the subsequent month.

It shows the respondent has not qucsnoned and not rejected
the sick leave applications and at the same it was granted,

While granting the sick leave apphcations without
questioning and objecting the absence period, the petitioner
has not taken any steps for applying the leave etc. When
once absence was accepted without questioning and all of
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the sudden issuing charge-sheet after enquiry dismissal
of the petitioner there is a fault on the respondent or a
leient view taken by the respondent. If the respondent
would have questioned the petitioner would have
definitely apply the leave for the sick period. The absence
was not intentional and wilful, it was only due to his ill-
heaith. The conduct of the petitioner cannot permit on
extreme penalty of dismissal from service, it is well
recognised principle of jurisprudence which permits
penalty to be imposed for misconduct that e penalty
must be consumerate with the gravity of the misconduct
of charge in this case is only absent without leave for 47
days though subsequent leave applied it was accepted
by the respondent without questioning the absence period
from the petitioner. Therefore I am satisfied that the order
of dismissal was not justified in the facts and circumstances
of the case and the court must interfere may lead to an
inference the absence was due to ill-health, The petitioner
has no mala fide intention to absent without reason, but
due to ill-health, the same was also admitted by the
respondent, to that effect also sick leaves granted. Even
though misconduct is proved and gravity has to be
imposed the extreme penalty of dismissal was not justified
in the facts and circumstances of the case meaning thereby
that the punishment was either disproportionate, heavy
or excessive. The above are in my opinion mitigating factors
which warrant the necessity of regarding a finding that
the punishment in this case not proportionate to the proved
misconduct. I am of the opinion that the punishment of
dismissal is not consumerate with the charge of misconduct
levelled against the petitioner and [ would say that
punishment is not proportionate. In view of that this court
came to the conclusion petitioner will be given an
opportunity to improve his excetlence of performance of
his duty, some lesser punishment would have been
sufficient and test upon to set aside the dismissal order as
it is harsh and not proportionate to the proved charge
levelled against him, in exercise of the same, I modify the
punishment of dismissal order passed by the respondent
into the lesser punishment without back wages,

41. Inthe result, the punishment order of dismissal .

of the petitioner Ex-Coali Filler from service by the
respondent company vide office order dt. 24-8-2001 , 15 set
aside and the respondent-management company is
directed to reinstate the petitioner into service without
back wages. On condition subject to production of medicai
fitness certificate by the petitioner issued by the medical
examination by the respondent company as per the
procedure laid down in the standing orders, due to the
absenteeism for ill-health, the petitioner not filed fitness
certificate to join the duty. Further ifthe petitioner absented
himself from duty without leave or prior intimation or
sanction of leave on single occasion during the period of
two years, his services may be dismissed as per procedure.
The award will come into force after expiry of 30 days from

its Gazette publication. Within 30 days after its publication,
the petitioner shouid approach the respondent by
appearing in person or by Regd. Post with Ack. Due or by
means of legal notice with a request to issue an order of
reinstatement as Coal Filler only without back wages,
Otherwise, the petition shall be deemed to have been
dismissed and the petitioner need not be reinstated.

Accordingly with this above modification, the award
is passed. But in the circumstances, no costs.

Typed to my dictation directly by Typist, corrected
and pronounced by me in the open court on this, the
6th day of January, 2009.

M. SHANMUGAM, Chairman-cum-Presiding Officer

APPENDIX OF EVIDENCE
WITNESSES EXAMINE

For Workman: For Management:

-NIL- -NIL-
EXHIBITS

-

For Workman:- For Management:-

-NIL- -NIL-

78 feweht, 30 <, 2009
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New Delhi, the 30th J anuary, 2009

$.0. 503 .—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 33/2002) -
of the Central Goverment Industrial Tribunal-cum-Labour
Court No. 1, Chandigarh as shown in the Annexure in the
Industrial Dispute between the employers in relation to the
management of BBMB, and their workmen, which was
reccived by the Central Govemnment on 30-1-2009

[No. L-23012/8/2001-IR(CM-II3]
SNEH LATA JAWAS, Under Secy.
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ANNEXURE
 PRESIDING OFFICER, CENTRAL
GOVTINDUSTRIALTRIBUNAL-CUM-LABOUR
COURT,-1, CHANDIGARH. :
Case No. LD. 33/2002
Sh. Gian Chand S/o Sh, Faquir Chand, Vill Neilia Colony,
P.0. Olinda, Tehsil, Naina Devi, Bilaspur
...Applicant

Versus
The Chief Engineer, Bhakra Dam, BBMB, Nangal Township,
Ropar

APPEARANCES
Forthe Workman : None
For the Management :  Shri S. K. Goel
AWARD
Passed on: 16-1-2009, Camp Nangal

The Central Govemment vide notification
No. L-23012/8/2001-IR(CM-1I) dated 29-01-2002 has
referred the following dispute to thls Tribunal for
adjudication:

- “Whether the action of management of BBMB in
terminating the services of Sh. Gian Chand S/o
Sh. Faquir Chand is legal and justified? If not to
what relief he is entitled to?”

2. Case taken up at Nangal Camp Court. None is
~ present on behalf of the workman. Learned representative
of the management is present. From last many days fixed
for the hearing of this case the workman is not ensuring
his presence. The reference was referred by the Central
Governement in the year 2002. Several opportunities have
been given to the workman but he is not availing the
opportunity of being heard. It is already 1.15 p.m, At this
stage, | have no option otherwise than to dismiss the claim
of workman in reference for non-prosecution and returmn
the refererice to the Central Government as such.
Accordingly, the reference is returned as such. Let the
Central Government be inform. File be consigned.

G. K. SHARMA, Presiding Officer

Chandigarh

Camp Nangal, 16-01-2009

¢ feeedt, 30 ward, 2009
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New Delhi, the 30th January, 2009

S.0. 504.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No, 185/
1999) of the Central Government Industrial Tribunal-cum-
Labour Court No. 1, Chandigarh as shown inthe Annexure
in the Industrial Dispute between the employers in relation
to the management of BBMB and their workman, which
was received by the Central Goverment on 30-01-2009.

[No. L-22012/119/1988-IR(C-II)]
SNEH LATA JAWAS, Desk Officer
ANNEXURE
BEFORE SHRI GYANENDRA KUMAR SHARMA,
PRESIDING OFFICER, CENTRALGOVT,

INDUSTRIAL TRIBUNAL-CUM- IAI!)URCOURT
CHANDIGARH

CaseNo LD. 185/09

The Genera! Secretary, Nangal Bhakra Mazdoor Sangh,

Nangal Township (Ropar)
<Applicant
Versus
Chief Engineer, Bhakra Beas Management Board, Nanagal.
...Respondents
APPEARANCES '
Workman in person
ShriS. K. Goel
AWARD
Passed on : 16-1.2009, Camp Nangal

. The Central Government vide notification
No. L-22012/119/88-D.I (B)IR(C-I1), dated 9-9-99, has
referred the following dispute to this Trlbunal for
adjudication:

“Whether the action of the management in promoting

_ Shri Ram Kishan as Chargeman (Misc.) w.e.f. 1-6-78

and not as Chargeman (Mechanical) w.e.f. the same

date and subsequently promoting him as Chargeman

(Special) Gr.I! w.e.f. 01-12-82 and not as Foreman

Special w.e.f. the same date is just and legal? If not,
what relief the workman is entitled?”

2, Case taken up in Lok Adalat. The workman
withdraws the present reference and his statement in this .
regard has been recorded. In view of the statement of the
workman, the present reference is retumed to the Central
Government as withdrawn. Central Goverament be
informed. File be consigned.

G. K. SHARMA, Presiding Officer

For the Workman

For the Management :

Chandigarh
Camp Nangal
16-01-2009
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New Delhi, the 30th January, 2009

§.0. 505 In pursuance of Section i7 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref No. 8§5/1995)
of the Central Government Industrial Tribunal/Labour Court,
No.1 Dhanbad Now as shown in the Annexure, in the
Industrial Dispute between the employers in reiation 1o the
management of M/S Coal Mines Provident Fund
Organisation and their workman, which was received by
the Central Government on 30-01-2009.

[No.L42012/121/89-D, 2 (BY]
SNEH LATA JAWAS, Desk Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT

INDUSTRIAL TRIBUNALNQ. |, DHANBAD
In the matter of a reference U/S. 10(1) (d) of the 1.D. Act.

Reference No. 85 of 1995,
Parties : Employers in relation to the management of Coal
Mines Provident Fund Organisation, Dhanbad
AND
Their Workman
Present : Shri H.M. Singh, Presiding Officer.
APPEARANCES
Shri M.M. Khan, Advocate.
Shri D.Mukherjee, Advocate.
Industry : Coal Mines
Provident Fund.,
Dated, the |9th fanuary, 2009
AWARD

By Order No. L-42012/121/89-D.2 (B) dated 20-3-90/
13-7-95 the Central Government in the Ministry of Labour
has referred the following dispute for adjudication to this
Tribunal, under clause (d) of sub-section (1) of Section 10
of the Industrial Disputes Act, 1947,

SCHEDULE

“Whether the action of the management of Coal

Mings Frovident Fund Organisation, Dhanbad, in

dismissing Shri Hari Prasad Rajak, 1.D. Clerk, is

institied? If not, what religf the concemed workean

is entitizd 10?7

2. The case of the concerned workman is that Shri

Hari Prasad Rajak had been working as a permanent U.D.
Clerk in Coal Mines Provident Fund Organisation at

For the Empioyers
For the Workmen
State : JTharkhand.

Dhanbad since long with unblemished record of service,
He had been working in the permanent nature of job against
permanent vacancy since long continuously to the
satisfaction of the managenient. The concerned workman
had rendered continuous unblemished service before
issuing a charge-sheet on 212-3-1986 for an alleged incident
of September, 1975. It has: been stated that in March, 1978
a Memorandum of charge 'was issued against the concemed
workman alleging frivolous allegation against him. The
allegation against the concerned workman was that he
allegedly identified one alieged Sripat Chamar's A/C. No.
C/260748, an alleged ex-cmployee of Ranipur Coiliery. The,
further allegation against the conemed workman was for
allegedly identifying & person posing himseif to be the
said Sripat Chamar with a view to withdrew the entire
proceed of the aforesaid zccount by cheque credited to
the Saving Bank A/C No. 1026245 opened at Sundarchak
Post Office in the name 04" Sripat Chamar. The further
allegation that the concerned workman while was working
as such at Asansol Office during the year September, 1975 -
he had misappropriated the alleged entire proceed standing
in the name of alleged Sripat Chamar ky posing himself as
real Sripat Chamar. It was fiirther alleged against the
concerned workman that while he was working as such in
Asansol Office from Septembes, 1975 indulged himself in
activities prejudicial to the interest of Sripat Chamar, a
member of the Provident Fund Holding No. C/260748. it
was further alleged against the concerned workman that
while he was working as such in Asznsol office during the
period of September, 1975 he had rnade a false statement
before his superior authority in regard to refund of a sum
of Rs. 5262.80 representiniz the Provident Fund
accumulation of Sripat Chamnar and accordingly he held
allegedly misappropriated the ameyunt. It was further alleged
that by the aforesaid alleged omission and commission he
had exhibited total Jack of integrit y, responsibilities towards
the member of the fund and the O rganisation exhibited of a
public servant like the concerned workman, It has been
alleged that the concerned workman submitted his reply
denying the charges emphatically. Though the explanation
of the concerned workman was satisfactory enough still
than the management constituted a perfunctory
departmental enquiry. It has be en stated that the biased
and prejudiced Enquiry Office r conducted the enquiry in
violation of total disregard of l:yw and principles of natural
justice and even in the invalid and irregular departmental
enquiry all the alleged witnesses were not examined in
presence of the concerned workman nor the concerned
workman was afforded firll opportunity to cross-examine
the witnesses. In the invalid and irregular departmental
enquiry the recorded statements of some persons were
taken into consideration in seaching the conclusion by
the Enquiry Officer without availing those persons for
cross-exmination by the concerned workman. The Enquiry
Officer has taken into consideration many extraneous
materials and documents and evidence which were not
germane to the facts of the case. Even in the invaiid and
rregular enquiry the charges against the concerned
workman were not established. It has also been stated that
no criminal case was instituted against the concerned -
workman for the alleged misappropriation of the fimd. The
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- concerned workman was dismissed by the Appellate
Authority wherein and whereby the concemed workman
was denied opportumnity to prefer appeal against the illegal
and arbitrary dismissal. It has also been stated that the
allegation a8 levalled against the concerned wotkman in
the Memerandum of Charges does not constitute any
misconduct and hence the management had no authority
to issue any chargesheet or memorandum. The allegation
as levelled against the concerned workman does not
constitute any omission or commission as per Discipline
and Appeal Rules applicable to the concemed workaman
and hence the memorandum of charges was illegal and
void-ab-initio. In the alleged departmental enquiry no body
was examived to prove the alleged hand writing of the
concerned workman. The alleged introduction and alleged
withdrawal slips were neither produced before the
departmental enquiry nor the same were proved by any
competent authority charging the concerned workman for
alleged charge of introducing one person Sripat Chamar
and for withdrawal of amount by posing himself as Sripat
Chamar. Béfore imposing punishment of dismissal the
copies of the enquiry report and proceedings were not
supplied to the concemed workman and the punishment
of dismissal was too harsh and disproportionate to the
alleged"offerice. It has been stated that for an alleged
offence 6f 1975 a charge-sheet was issued after a lapse of
three years i.e. in the year 1975. The concerned worlanan
before the management serveral times against
the illegal and arbitrary dismissal order but without any
effect. Seeing no other alternative a dispute was raised
before. A.L.C.(C), Dhanbad and on failure of conciliation
the dispute has been referred by the Government of India,
Ministry of Labour to this Tribunal for adjudication.

.On the basis of facts and circumstances stated above,
it has been prayed before this Tribunal to pass an award in
favour of the workman by directing the manageinent to
reinstate the concerned workman with full back wages. .

3. Written statement has been filed on behalf of the
managemént stating therein that the concerned workman,
Hari Prasad Rajak, was working as U.D. Clerk. He was
charge-sheeted for inflicting upon him major penalty as
per para 31 of C.M.P.F, (Staff and Conditions of Service)
Regulations, 1964 vide Chargesheet No. CPF/120(107)/dated
31-3-1978. A regular enquiry was conducted as per para 4
of C.M.P.F. (Staff and Conditions of Service) Regulations,
1964. The enquiry report was submitted by the Enquiry
Officer holding the concerned guilty of the charges. The
concerned workman was served a second show-cause
notice against which the concerned workman submitted a
representation dated 22-8-1986 which was taken into

-consideration by Discipliary Authority and on the basis of
the evidence adduced during the course of regular enquiry
- the concerned workman admitted that - he has identified
somebody else as Sripat Chamar under pressure for which
an F.LR. was lodged with Kulti P.S. Case No. 46 dated 23-8-
1986 U/S. 467/468, 420/120B of LP.C. The Coal Mines
Provident Fund Organisation is trustee of amount being
deposited with then and such ap action tarnishes the image
of the Organisation having regard to all the circumstances
of case the Disciplinary Authority awarded him the penalty

615 GI/09—5

of dismissal from the service vidé letter No. CPF/130/107)
64 dated 30-4-1987. It has boés stared that the contirned

workman is not a ‘workman’ &s per définition of term
‘workman® in Section 2(1) of the wotkman Protection Act,
1948. Itis apparent only thosé pérstims who #fé éiiiptoyed
cither by local authority on a system‘of pubfic conservancy
or sanitation or employed in dmy industrial estabfishment,

 fall within the aforesaid definition. Tt has bech satel) that

under Sec. 2(2) of the Act, the térm “Industifal E!ﬁbilsh-
ment” hasalsobeendeﬂnedmmefollowhgwwcfs —

I Afactory asdeﬁnedmelause(:)of&ec,ZDfZSOf
1934 Featories Act, 1934, )

2. A railway as defined in clanse {4) of Sec: 201’1’890
Indian Railway Act, 1890.

"3, The ‘establishment of a person who for the
purpose of fulfilling a contract with the owner of
any industtrial estabhshment employees,

- workman ; _ .

‘Transport vehicle service ;
Dock whartor Jeity;
Inland steem vessel ;
‘Mine quarry ;

Plantaion and L e
Workshop or other establishmen in which articles
are produced, adapted or manufactured with a
view to their use, transport or said. .

It has, therefore, been submitted that the Cpal-Mmes'
Provident Fund Office is not an industrin! establishment
because it does not come within any of the’ category
mentioned in Section 2(2) ofthe Act, enotigh substarice in
this connection as will appear from a plam examination of

various establishment described in the said Act, as
industrial estiblishment. It is hardly necessiry to state

VPSRN RV

' that the office of the Coal Mines Prow‘dent Fund by
‘means be a local authority as

lﬂ‘hed in above ¢
provision- of 2(1) of the Act. That being the' Qosmon
employees of the Coal Mines Pwﬂdenl Fusd Ot'ﬁee are
not ‘workman’ within the meaning of'the ‘said Act. It has
been said that the dismissal order of Shri. H.P. Rajak was
challenged before the appellate autbo e. Seeretary-
cum-Chairman, Board of Trystegs Iqqal P{qmdent
Fund, Ministry of Energry, Department of ﬂoal and this
office was informed vide letter No. 80011/1/87/Adm-Vdated
24-10-1987 that Shri Rajak has been rigfitly punished for
his misdeeds and there is no mitigating Circumstances.to
take any | lenient view on his appeal and there , DO,
revision in punishment already awarded to him is d for
the enquiry was based on CCS (CCA) Rules, 1965 wh,lch is.
to based on Article 311 of the Constitution of India having
been amended from time to time as per, Constitutional
amendment and direction, It has been submitted that thﬂ‘e
is no violation in the regular enquiry and thus the oyder
dismissal is constitutional and lawful. It has been prayed
that the Tribunal be graciously pleased to dismiss this

reference for want of jurisdiction.and haying o merit in

this reference
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. 4. In rejoinder it has been stated on behalf of the
workman that the management submitted a rejoinder in
reply to the written statement of the concerned workman
instead of filing its own written statement. In view of the
aforesaid fact it is crystal clear that there is hardly any
scope for the workman to file a rejoinder to the written
statement of the management. In view of the fact that the
management has not filed any written statement so it is
crystal clear that the management has got no defence in
the present case and also the management is debarred from
raising any point far less any legal point before the Hon'ble
Tribunal to justify their action. As per terms of reference it
is onus of the management to justify the dismissal of the
concerned workman but in the so-caled written statement
the management has not stated any point to justify the
action of dismissal. It is thus crystal clear that the dismissal
of the concerned workrmnan is illegal, arbitrary, unjustified
and is void-abinitio. It is stated that the concerned
workman is a workman undet the Industria} Dispute Act,
1947 and Coal Mines Provident Fund is an ‘industry’, It
has been submitted that the present reference is legaily
maintainable and the Hon’ble Court has got jurisdiction to
passan Award for re-instaternent of the concerned workman
with full back wages.

5. The concerned workman has produced himself as
WW-1 and the management has produced MW-1-Hari
Charan Kumar. The documents have been marked as Ext.
M-1 to M-6 on formal proof being dispensed with.

6. The main argument on behalf of the management
is that the concemed workman is not a ‘workman’as per
Ext. M-6. Ext. M-6 is a Criminal Appeal No. 259/79 dated
22-6-1979 passed by the Sessions Judge, Dhanbad wherein

- the learned Juadge held that the employees of Coal Mines

Provident Fund are not workman under the provision of
the Act.

7. Leamned counsel for the workman argued that on
17-1-2002 it has been held by the Tribuna that the enquiry
conducted by the management regarding fairess of the
domestic enquiry, was not fair and proper. He argued that
if the enquiry was not fair and proper then the concerned
workinan is entitled for reinstatement, :

8. In this respect the management’s witness MW-1
has stated in cross-examination in page 2 -“I have not
examinedanyHandvnitingexpenbefa'emeEnquinOﬁicer
to prove that the delinquent workman has wrongly
identified the signature of other persons. The concerned
workman was not supplied with the copy of the documents
upon which the management has retied but the delinquent
workman was allowed opportunity to inspect the
documents. He has stated that no criminal case was filed
against the concerned workman for the alleged misconduct.

It shows that no handwriting expert has been examined

who might have stated that the signature of the concerned
workman is same who has identified fictitious person for
withdrawal of an amount of Rs. 5,262.80. The concerned
workman categorically denied that he has idenified any
fake person. Hence it cannot be presumed that the
concerned workman has identified any fake person on

whose account Rs. 5,262.80 has been withdrawn Merely
because he is a clerk of the managemient it cannot be
presumed that the above cheque was encashed on
idenitification of the concerned workman. Moreover, no
criminal case has been filed about the forgery.”

9. The learned counsel of the workman referred F.L.R.
1999 (81) page 188 in which Hon'bie Supreme Court laid
down that to consider the domestic enquiry and to ask for
the fresh evidence-management, if does not lead evidence
management would suffer. It has also been laid down by
the Hon’ble Suprem Court—

“If the Management does not jead any evidence by
availing of this opportunity, it cannot raise any
ground at any subsequent stage that it should have
been given that opportunity, as the Tribunal, in those
circumstances, would be justified in passing an award
in favour of the workman. If however, the
opportunity is availed of and the evidence is adduced
by management, the validity of the action taken by it
has to be scrutinised and adjudicated upon on the
basis of such fresh evildence.”

10. The leamed counse! of the management argued
that the management of Coal Mines Providest Fund is not
an Industry and the concerned workman is nota ‘workman’
and he does not come under the definition of ‘workman’.
But no law has been produced by the management which
may show that the management is not an * Industry’. .

11. Learned counsel of the workman referred 1998
Lab. I.C. 883 in which Hon'ble Supreme Court also referred
(1978)2800213 and AIR 1978 SC 548, and laid down-

“(a) Where a complex of activities, some of which
qualify for exemption, others not, involves employees on
the total undertaking, some of whom are not “workmen’as
in the University of Delhi case (AIR 1963 SC 1873) (supra)
or some departments are not productive of goods and
services if isolated, even then, the predominant nature of
the services and the intergrated nature of the departments
as explained in the Corporation of Nagpur (AIR 1960 SC
675) (supar), wili be the true test. The whole undertaking -
will be ‘industry’ although those who are not ‘workmen’
by definition may not benefit by the status.

i{b) Not with standing the previous clauses,
sovereign functions, strictly understood {alone)
qualify for exemption not the welfare activities or
economic adventures undertaken by Government or
statutory bodies,

(¢) Even in departments discharging sovereign
function, if there are units which are industries and
they are substantially severable, then they can be
considered to come within Section 2(j).

- {d) Constitutional and competently enacted
legislative provisions may well remove from the
scope of the Act categories which otherwise may be
covered there by.”
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Considering the above decision of Hon'ble Supreme
Court the Government of India, Ministry of Labour has
referred the dispute for adjudication, so this Tribunal has

got jurisdiction to adjudicate the present industrial dispute.

12. The learned counsel for the workman argued
that the chargshoet was issued after.11 years of occurrence
which shows malafide intention of the management. When
the occurrence took places on 16-9-1975 and the
chargesheet was issued in the year 1986 after 11years of

" occurrence regarding pretty amount of Rs. 5262.80 which
shows malafide intention on the part of the management.
The management's witness MW-1 has admitted that no

- Officer to prove that the concernd  workman has wrongly

identifled the signature of other person.

In view of the above discussion, I come to the
conclusion that the concerned workman is entitled to be
reinstated in service with 75% back wages with continuity
of service, Since he has atready retired from service, he will
be entitled 75% back wages and other consequential

13. Accordingly, I render following award—
The action of the management of Coal Mines Provident
Fund Organisation , Dhanbad in dismissing Shri Hari Prasad
Rajak, L.D. Clerk is not justified. Hence, he is entitled 75%
back wages and other consequential benefits from the date
ofhis dismissal till retirement. The management is directed
to implement the award within 30 days from the date of
publication of the award.

) H. M. SINGH, Presiding Officer
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New Delhi, ﬂn 30th January, 2009
§.0. 506.~In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref No. 44/2000)
of the Central Govenrunent Industrial Tribunal/Labour Court,

No.1 Dhanbad now as shown in the Annexure, in the

Industrial Dispute between the employers in relation to the

management of M/s. BCCL and their workman, which was

received by the Central Government on 30-01-2009.
[No.L-20012/36899-IR(C-1)]

SNEH LATA JAWAS, Desk Officer

ANNEXURE
BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL NO. 1, DHANBAD

In the matter of a reference U/s. 10(1) (d)}(2A) ofthcl D

~ Act.

Reference No. 44 of 2000

Parties : Employers in relation to the management of o

Ropeway Bhulan Bararee Camp of M/s. BCCL

AND
Their Workmen
Present : Shri H.M.Singh, Presiding Officer
APPEARANCES |
Forthe Employers - : ShriR.N. __Gangtily, Advocate,
For the Workinen ShriN.G. Arun,
State : Jharkhand. Industry : Coal
Dated, the 20th January, 2008
~ AWARD ‘

By Order No. L-20012/368/99- (C-1) dated 20-1-2008
the Central Gevernment in the Ministry of Labour has in
exercise of the powers conferred by clause (d) of sub-
section(1) and sub-section (2A) of Section 10 of the

Industrial Dispute Act, 1947, referred the followmg dispute-

for adjudication to this Tribunal :

“Whether the action of the management of Ropeways
of Bharat Coking Coal Limited in not correcting the

date birth of Narayan Singh as 31-3-1945 as per

assessment of the age by Apex Medical Board on

31-3-95 and not allowing him to joiu-d;ities withback
wages and superannuating from 15-7-95 in violation

at serial No. 76 of the JBCCI is justified? If not, to
what relief the workman entitled to?” ’

. 2. Written Statement has been filed-on b_ehalfdfthe L
- workman. It has been stated that he was employed on i

12.7-1973 by the management and all the collichies were

nationalised w.e.f. 1-5-1973 . He had produced the school. - -

leaving certificate duly issued by the Hend Master, .

Sri Sanatan Dharma Vidyalaya, Calcutta-] at the time of his

initial appointment wherein the date of birth of the workman -

was recorded as 2-3-44 and the same was also i

in the Form ‘B’ Register of the Colliery. In the old Form ‘B” -
the date of birth of the concemed workman was recorded
as 2-3-44 by the then colliery owner. The date of birthof - -
the concemed workman in the Provident Fund Ledgerwas- -~ |
recorded as 2-3-44. After nationalisation, when the present -

management took aver the ownership of the collieties his
date of birth was entered as 16-7-1935. The workmary had

got no knowledge about such change till issue of service -

excerpt. His LD. Card No. was 210944 and his CMPF.N-.

was D/539993, In the year 1987 when the service‘excerpt:
was issued to him then only he came to know that his dnte .

of birth has been changed as 16-7-35 instead of 2-3-44.
Subsequently he made written compiain before the
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management that the date of birth of the workman is 2-3-44
andnot 16-7-35. The second copy of service excerpt which
Wwas to retur to the management after going through it by
the workman, he had also shown protest on the body of
the same in writing that his date of birth is
2-3-44 and not 16-7-35. As per Implementation Instruction
No. 76 (National Coal Wage Agreement) dated 25-4-88,
which was agreed by the representative of the workers and
representative of the management at C.I.L. Headquarter,
Calcutta and latter on same was issued by the Member
Secretary, JBCCL, Coal India Ltd. that with respect 1o age
dispute of existing employees following method should be
adopted :-

()  The school certificate issued by the school
prior to the date of employment should be
treated as correct and will be binding.

(i) Ifthere is a variation, in the agerecorded in the

record of the compay the matter will be referred

to the age determination committee/medical
board.

(i) Ifthere is a very glaring and apparent wrong
entry the employee will be referred to the Apex
Medical Board for assessment of age.

As per Coal Wage Board, the N.C.W.A. and JBCCI
circular which effect the life and liberty of all employees in
the coal mines have become part of the service conditions
of the employee and accordingly the date of birth recorded
in his school leaving certificate and other certificate should
have been treated as correct, The aggrieved workman filed
several representations on different dates to the
management to consider the age of the workman on the
basis of the school leaving certificate as well as age declared
at the time of initia} appointment, but the management
turned down and the decision of the management not to
consider the age recorded in school leaving certificate as
well as Form ‘B’ of the erstwhile owner of the colliery is
illegal, unjustified and arbitrary and same time against the
guide line stipulated in LI No. 76. Being aggrieved and
dissatisfied by the decision of the management the workman
had moved a writ application before Hon'ble High Court,
Calcutta and after hearing both the parties Hon'ble Justice,
Altamas Kabir had been pleased to pass a direction upon
the management of BCCL on 19-10-94 to have the aggrieved
workman examined by the Apex Medical Board for the
purpose of determination of his age as early as possible, It
was pronounced in that order that the age assessed by the
Apex Medical Board will be binding upon both parties and
retirement of the workman shall be abide by the result of
the determination of Apex Medical Board. Obeying the
order of Hob'ble High Court, Calcutta, Narayan Singh had
been advised to appear before Apex Medical Board at Koyla
Nagar, Hospital on 31-3-95 at 9.30 A.M. vide letter
No. BCCL/CMO/MB/95/235 dated 20-3-95 issued by
Sr. Medical Officer, Apex Medical Board, Koyla Nagar
Hospital which was addressed to General Manager
(Personnal), B.B. Camp, Dhanbad. On the basis of above
said letter of Sr. Medical Officer, a copy of which was
forwarded to Narayan Singh vide its letter No, GM(RYPER/
MB/95/3702 dated 23-3-1995 and the concerned workman

appeared on 31-03-1995 before Apex Medical Board and
he was examined by the Medical Board. The Apex Medical
Board had determined the date of birth of Narwyan Singh
as 50 years as on 31-3-95, .which means the concemed
workman will be superannated from service from 31-3-2005.
The above result of the Apex Medical Board was
communicated to the General Manager (Ropeways), B.B.
Camp. The management with ulterior motive and malafide
intention did not act according to finding of the Apex
Medical Board. Once the age has been determined  below
60 years then in no circumstances the workman can be
forcibly retired. As per Certified Standing Order of M/S.
BCCL the age of superannuation of 2 workman is 60 years.
The action of the management in superannuating the
concerned workman before attaining the age of 60 years,
as assessed by the Apex Medical Board is illegal, arbitrary
and unjustified. It has been prayed that the Triburi#l be
graciously pleased to pass an award directing the
management to reinstate the concerned workamn in service
with retrospective effect with full back wages including
other fringe benefits,

3. The management has filed written statement stating
that the present dispute is not maintainable being beyond
the jurisdiction of this Tribunal because Hon'ble Apex
Court has laid down the principle that the date of birth
cannot be challenged at the fag end of service. It has also
been stated that the Central Government without
appreciating the legal position referred the matter before
this Tribunal. It has also been stated that this matter
does not come under industrial dispute and it cannot be
referred Industrial Dispute Act. It has been stated that
neither the authority under the 1.D. Act while dealing with
the industrial dispute at the conciliation stage nor the
Central Govt. while taking the matter, considered the order
passed by the Hon’ble Calcutta High Court as well as law
laid down by the Honble Apex Court in the like nature of
industrial dispute, the reference is not sustainable. The
admitted position is that the age of the concerned workman
isrecorded in his service record as 16-7-35 and accordingly,
the concerned workman was to superannuate w.e.f,
16-7-95 on attaining the age of superannuation of 60 ycars
and the said entry of the date of birth as per law laid down
by the Hon’ble Apex Court was not to be interfered with,
The conciliation proceeding was initiated on the basis of
an order passed by the Hon'ble Single Judge of the Calcutta
High Court in A.P.C. No. 28/95 against which an appeal
was filed on behalf of the management and the Appeliate
Bench of the Hon’ble Calcutta High Court allowed the
appeal of the like nature by a common judgment dated
20-11-97 holding that the order of impugned in the appeal
including the one in the internal matter suffered from lack
of territorial jurisdiction of the Hon’ble High Court and
there by nulity in the eye of law. This being so the
conciliation proceeding so initiated ought to have been
disposed of in the light of the decision of the appellate
bench of the Hon’ble Calcutta High Court by virtue of the
setting aside of the order of the learned Single Judge.
Admittedly the industrial dispute raised by the President
of the sponsoring union on the strength of the order passed
by the Hon’ble Single Judge of the Calcutta High Court on
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19-10-94 and the said order having been set aside in appeal
preferred there was nothing to be decided in the conciliation

" proceading; the aspect was not taken into account. The:
concilistira Officer as well as the Central Government failed

to appreciate that in view of the setting aside of the order
of the Single Judge of the Hon’ble Calcutta High Court,
very foundation of the conciliation proceeding did not
survive, The leamned Conciliation Officer deviating from
the industrial dispute so raised by the union sent a lefter
dated 20-4-99 to the management by changing the nature
of dispute in the conciliation proceeding to the extent that
the management must accept the age assessment made by
Apex Medical with regard to the concemned workman. In
that leiter of the Conciliation Officer though the due reply
dated 18-5-99 was sent clearly indicating therein that the
report of the Apex Medical Board was of no consequence
insofar as the concerned workanan is concerned in view of
the non-applicability of the internal instruction No, 76 in
the workman’s case, by not taking into consideration the
said reply the Conciliation Officer beyond his jurisdiction
referred the dispute to the appropriate Government vide
his letter dated 27-8-99 containing the failure of conciliation.
The appropriate Government without appreciating the issue
in the conciliation proceeding in utter non-application of
mind that the dispute was not at all referable for adjudication
before the learned Tribunal referred the dispute for
adjudication. It has been mentioned by the management
that the reference suffers from the factual aspects being in
deviation of the industrial dispute raised at the initial state
by sponsoring union as covered under L.D. Act and non-
consideration of the order laid down by the Apex Court as
well as the order of the Hon’ble High Court setting aside
the order of the Single Judge despite the above fiacts being
brought out before the Conciliation Officer on behalf of
the management vide its reply dated 18-5-99. The
appropnate Government has mechanically without
appreciating the law faid down by the Hon’ble Apex Court
that the appropriate Govt. must judge whether the industrial
disputé has merit before making order of the reference for
adjudication to the Industrial Tribunal. It is not in dispute
‘that in its service record concerned workman has actepted
his date of birth as 16-7-95 pursnant to which he has been
superannuated w.e.f, 16-7-95. Under circumstances it has
been prayed that an award may be passed against the
concerned workman that he is not entitled for any relief.

4. Rejoinder has been filed by the management to

the written statement of the workman. The management

has stated same thing which has been said in the written
statement filed by the management.

: 5. Rejoinder has been filed on behalf of the workanan
stating the same thing,

6. The concerned workman has produced
WW-1Narain Singh and proved document as Ext. W-1.

7. The main argument on behalf of the workman is
that his date of birth is 2-3-44 and 16-7-46 wrongly
mentioned in Form*B’ Register which has been filed by the
concerned workman shows that he got certificate duly
issued by the Headmaster, Shree Sanatan Dharam
Vidyalaya, Calcutta. He had produced the school leaving

certificate at the time of initial appointment. But in cross-
examination he has stated on the date of appointment he
was not possesing school leaving certificate. He has also

admitted that in Form ‘B’ Register of M/s. BCCL hisdateof

birth has been mentioned as 16-7-35 and in the service
excerpt his date of birth has been mentioned as16-7-35.
The concerned workman had not filed school leaving -
certificate earlier so that it may be presumed thyt this was -
ﬁledattheumeofmmalappomtment. It only shows that
for getting his age corrected he has falsely stated that he
has filed school leaving certificate in which the date of
birth has been mentioned as 2-3-44. Ifhe has produced the
date of birth at the time of initial appointment there was no
other date of birth has been mentioned in Form ‘B’ Register

which has been signed by the concemed workman, :

8. Accordingly, the date of birth assessed by the
Medical Board is 50 years. In this respect the order of the
Single Judge of Hon'ble Calcutta High Court has bieen set
aside by Division Bench of Hon'ble High Cowrt, Caleutta

_ dated 20-9-97 on the ground that Hon'ble Single Judge of

Hon’ble Calcutta High Court has got no jurisdiction to
entertain such petition. Hence 1. L. No. 76 of NCWAhas got -
no application in the case when the concerned workman is
illiterate. :

9. The workman argued that Conciliation Officer
found that his age should be corrected as 50 years as on
31-3-95 as per Medical Borard report but the Conciliation
Officer has got no right to advise the management that the
concerned workman’s age should be assessed as 50 years
on the date of appearance before Medical Board. The
concerned workman has not moved any application before
the management for correction of his date of birth in
managemeut’s paper, i.e. Identity Card, CMPF record and
service excerpt. -

- 10. The concerned workman has not filed Identity
Card which shows his date of birth as 16-7-35 as he was
knowing that it will go against him. He should have moved
application within 2 or 3 or 7 years after appointment and
not at the fag end of his service. Morever, the concerned
workman has also as WW-1 admitted in cross-examination
that in the service excerpt his date of birth is mentioned as
16-7-35'and he has alsp admitted that in Form ‘B’ Register -
of BCCL his date of birth has been mentioned as 16-7-35
and which was signed by him. He has also admitted that at
the time of appointment he was not possessing school
leaving certificate though in the written statement it has
been stated that at the time of initial appointment he gave
school leaving certificate for determination of his date of
birth.

11. In view of the above discussions I come to the
conclusion that the action of the management of Ropeway
B.B. Camp of BCCL in not accepting the date of birth of the
workman, Shri Narayan Singh determined by the Apex-
Medical Board i.e. 31-3-45 and superannuation of the
workman on the basis of date of birth recorded in record is
justified and the concerned workman is not entitled to any
relief, :

H. M. SINGH, Presiding Officer
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New Delhi, the 30th January, 2009

S.0. 507.— In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref, No.70/2008)
of the Central Government Industrial Tribunal-cum- Labour
Court, No.!, Dhanbad now as shown in the Annexure, in
the Industrial Dispute between the employers in relation to
the management of M/s. BCCL and their workman, which

was received by the Central Government on 30-1-2009.
[No. L-20012/25/2006-IR (CM-))
SNEH LATA JAWAS, Desk Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL NO. 1, DHANBAD

In the matter of reference Uss. 10(1) (d) (ZA)ofthe LD.
Act,
Reference No.70 of 2006

Parties : Employers in relation to the management of
Kusunda Area of M/s. BCCL.

AND
Their workman
Present : Shri H. M. Singh, Presiding Officer.
APPEARANCES
For the Employers None.
For the Workman None,
State : Jharkhand Industry : Coal.
Dated the 20th January, 2009
AWARD

By Order No. L-20012/25/2006-IR (CM-I) dated
10/20-7-2006 the Central Government in the Ministry of
Labour has, in exercise of the powers conferred by clause
{d) of sub-section (1) and sub-section (2A) of Section 10 of
the Industrial Disputes Act, 1947, referred the following
dispute for adjudication to this Tribunal:

“Whether the demand of Rashtriya Colliery Mazdoor
Congress from the management of East Busserya
Colliery under Kusunda Area of M/s. BCCL for
providing pay protection tc Sh. Dikeshwar Ram, upon
his reinstatement as Drilman Cat-1V w.e.f. 25-6-99 is
justified? If so, to what relief is the concerned
workman entitled?”

2. The order of reference was received in this Tribunal
on 25-8-2006. After notice both parties filed their respective
written statements. Thereafter the case was fixed for filing
rejoinder to the written statement of the managemens by
the workman. The case is pending for filing of rejoinder by
the workman for a long period and even on 31-12-08 no one
appeared nor any rejoinder was filed. It seems that the
workman/union is not interested to contest their case.

3. In view of such circumstances, I pass a ‘No

. Dispute’ in the present reference case.

H.M. SINGH, Presiding Officer
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New Delhi, the 30th January, 2009

S.0. 508.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No.71/1 990)
of the Central Govermnment Industrial Tribunal-cum- Labour
Court, No.1, Dhanbad now as shown in the Annexure, in
the Industrial Dispute between the employers in relation to
the management of M/s. BCCL and their workman, which
was received by the Central Government on 30-1-2009.

 [No.L-20012/240/89-IR (C-)]

SNEH LATA JAWAS, Desk Officer

ANNEXURE
BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL NO.1 AT DHANBAD
PRESENT : Shri Hari Mangal Singh, Presiding Officer.
In the matter of an Industrial dispute U/s. 10(1) (d) of the
LD. Act., 1947,
Reference No.71 of 1990

: Employers in relation to the management
of Bhowra (South) Colliery of M/s. BCCL
and their workman.

On behalf of the Workman Mr. D. Mukherjee,

Advocate,

Mr. B.M, Prasad.

Advocate,

Industry : Coal

Parties

On behalf of the Employers :

State : Jharkhand
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Dated, Dhanbad, the 12th January, 2009
AWARD -
. The Govt. of India, Ministry of Labour, in exercise of
- the powers conferred on them under Section 10(1) (d) of
the LD. Act., 1947 has referred the following dispute o this
Tribunal for adjudication vide their Order No. L-20012(240)/
89-LR. (Coal-1), dated, the 10th April, 1990,

SCHEDULE

“Whether the action of the management of Bhowra
AreaNo. X1 of M/s. Bharat Coking Coal Ltd., in not
allowing Shri Moti Thakur (Hazam) to join at Bhowra
(S) Colliery is justified? If not, to what relief the
workman is entitled?”

' 2. In the W... filed by the worknan side it has been
stated on behalf of the workman that Moti Thakur
{Hazam) had been working as casual Worker at Jealgora
Colliery M/s. Bharat Coking Coal Ltd. and while working
in the above named colliery the concerned workman

- completed 226 days attendance which made him entitled
to be regularised in employment. However, while working
in the said colliery he suddenly fell il and sent the
information about his iflness to the management of
Jealgora Colliery on 8-12-75. He also informed that he

- underwent treatment for the same, After recovery from
illness when he came to join his duties with medical
certificate to Jealgora Colliery he came to know that he
has been transferred te Bhowra (S) Colliery and thereafter
he reported at Bhowra (S) Colliery for joining on 3-1-1979
along with medical certificate. However, the concerned
worktian was not allowed to join his duty on 3-1-1979 or
subsequently though he used to report and represented
frequently for being allowed to resume his duties before
the management of Bhowra (S) Colliery, Several
representations were made by him personally and through
union and ultimately the said matter was taken up by the

A reportdased 21-3-85 under the signature
of Supdt. of Jealgora Colliery was submitted to the
Personnel Manager, Bhowrs Area containing the facts
that Moti Thakur (Hajam) has put 226 days attendance,
and said Shr# Thakur could not join earlier at Bhowra (8)
Colliery due to his iliness. The management at area level
kept the matter pending and allowed to linger and as a
result of which Moti Thakur (Hajam) was in great difficulties
and to face starvation. As the management of Bhowra Area
did not pay any attention to the demand of the concerned
wutnmmlndmmddlspmewasrmsedbefmﬂleALC(C)
which uitimately resmited reference to this Tribunal for
adjudication. Accordingly it has been prayed by the
workman to pass an Award holding that the action of the

- management of Bhowra Area XI of Mi/s, Bharat Coking

Coal Ltd. in not allowing Sri Moti Thakur (Hajam) to join at

Bhowra(S) Colliery is not justified and the concerned

workman is entitled to be put on regular job at the said

colliery with all the consequenta] benefits since 3-1-1979.

3. In the W.S. filed by the management it has been
stated that the present reference is not maintainable. There

* isnorelationship of employer and employee between Moti

Thakur (Hajam) and the management. Under the,
circumstances no industial dispute existed betwéen them.

- It has been submitted on behalf of the workman that there

is none named as Sri Moti Thakur availabie in the form B
Register of Jeaigara Colliery and as such the allegation
that in the said colliery there was a casual workmsan named
Sri Moti Thakur is false. The contentions of Sri Moti Thakur
(Hajam) that he has been working as casual worker at
Jealgora Colliery and while working as sucti he cpmpleted
226 days attendance and became entitled to be regularised
are all false and fictitious. Sri Moti Thakur, gs stated was
never an employee in the said colliery. It further been stated
that the management being a Govt. of India Public Sector
Undertaking does not appoint any person’ without
appointment letter by the competent authority. Moreover
no casual worker can be transferred from one Colliery to
another as stated by Sri Moti Thakur in his. W.S. It has
further been stated that the certificates granted to Sri Moti
Thakur in regard to his plea of illness are all bogus,
manufactured and no reliance should be piaced on the
same. Accordingly it has been prayed to pass an Award
rejecting the claim of the concemed workman.,

4. Both the sides have filed their rejoinders admitting
and denying some of the contents of each other’s W.S,

5. The workman in order to substantiate his case has
produced Sri Kashi Nath Mishra and examined himas WW-
1 who has proved document marked as Ext. W-1 and W-2.
Mot!.Thakur and Sudarshan Prasad have also been
produced and examined as WW-2 and WW-3 respectively
on behalf of the workman. Management side has produced
and examined Yogendra Narain Gupta as MW-1 in support
of their case.

6.Ld. representatlve of the workman nrgued that the

concemed workman has got transfer letter and due to iltness
- hehadnot]omedbutmﬁlatrespeclww 1 hasproved

Ext. W-2 which is a photocopy of letter under signature of
Shri V. K. Singh the then Superintendent of colliery and
Ext. W-1 which is a photocopy of letter under signature of
Shri P. K. Sinha the then Supdt: of Colliery. In this respect
regarding this letter in cross-examination WW-1 has stated
that in Ext. W-1 number of letter is not legible and he does
notknow full name of P.K. Sinha who has signed this letter.
In this connection Ld. Advocate for the management argued
that original letter has not been filed, so this cannot be the
basis which can be-accepted that on the basis of Ext, W-1
he has been transferred from this Calliery to other Colliery
and also this can not be read in evidence as its original has
not been produced. There is force in the argument of the
Ld. Counsel for the management.

7. WW-2, Moti Thakur (Hajam), the concerned
workman has stated in cross-examination that he was never
granted pay slip but he used to be paid through vouchers.

- He was not the member of P.P. and so there was no any

document of C.M.P.F. He used to be varbally instructed to
£o and join to another coltiery and necessary papers relating
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to those official communications must have been filed before
the ALC (C). He is the member of the sponsoring unions and
to show that the paper which is there is also lying with the
record of the ALC (C ). He was appointed as a General
Mazdoor on casual basis. This statement of the concemed
workman shows that he was transferred verbally and in Govt.
undertaking it is not possible that workman or employee is
transferred verbally. He has also not filed any appointment
letter which will show that he was appointed by the
management and in the meanwhile he was transferred from
this colliery to another colliery. He has also stated that he is
not amember of P.F. and he has got no document of C M.P.F.
and also he has declined to have been granted any pay slip

because he says he was paid through vouchers. It shown .

that he was not the employee of the management because
he has not been paid salary as per pay slip and he is also not
member of the P.F. WW-3 Sudarshan Prasad in his cross-
examination at page-3 stated. “It is true that those who are
the regular employee are being issued with Identity Card.,
Pay Slips and appointment letter. I never had any occasion
of seeing such documents concerning the concerned
workman. Not only regular employees rather the temporary
employees are also being transferred from one place to
another by the management of BCCL.” Sudarshan Prasad
WW-3 had not seen any Identity Card, Pay slip or
appointment letter of the concerned workman so that it may
be presumed that he is an employee of the management.
WW-3 in his cross-examination at page 4 also stated that.
“It is true that on the gound of long unauthorised absence
regular workman is being dealt with departmentally and a
chargesheet is issued against him. It is also true that for
BCCL employees hospitals are provided at different places
and at Jealgora also there in such facility available, At those
places treatments are being given free of cost.” From the
statement of the concerned workman it appears that the
concerned workman has not got any treatment of the
management hospital whose treatment is provided free of
cost. It shows that this theory has been made by the
concerned workman for his unauthorised absence and for
having treatment to another place. It is unnatural while
management had got hospital, treatment is done free of cost
to is employees, the concemed workman has got no treatment
in the hospital of the management.

8. In this respect MW-1 Yogendra Narain Gupta has
stated in course of his examination-in-chief. “No workman
of this name was ever transferred from our colliery to
Bhowra South Coiliery.” The concerned workman has not
filed any original paper, Identity Card, pay slip or transfer
letter so that it may be presumed that he was employee of
the management and has been transferred from one colliery
1o another colliery and became ill for sometime.

9. There is document which has been filed by the
management which shows that there are two persons working
with the management one is Moti Thakur and another is
Moti Thakur (Hazam). At one place the concerned workinan
has shown himse!f as Moti Thakur and in another place i.e.

in the conciliation proceeding he has shovwn himself as Moti
Thakur Hazam, as it has been held beftre the ALC (C) in
discussion with the Janta Mazdoor Sarigh in which it has
been explained by the management that Moti Thakur has
put only 6 days attendance in the yr 1973 and another
Moti Lal Hajam has put 226 days att: smdance. It shows that
there are two persons named as Moti Thakur and Moti Lal
Hajam. Moti Thakur has only put 6 «1ays of attendance for
which the concerned workman has filed # certificate from
Prakhand Vikash Padadhikary, Tharia and also an application
he has written “Hajam" in bracket. So Moti Thakur has never
put 226 days attendance but it was M ot Lal Hajam who has
put attendance of 226 days. Present reference is regarding
Moti Thakur (Hajam} not Moti Lal H /am.

10. In this respect Ld. Cowsel for the concerned
workman has referred to a decision, reported in 2006 (108)
FLR 213 in which Hon'ble Supi eme Court laid down-
Section-25F Burden of proof-as t:) the completion of 240
days of continuous work in a year is on the claimant to
show that he had worked for 240 <lays. Ld. Counse! for the
workman also referred to a decision reported in 1999 (82)
FLR 169 in which Hon’ble Supr::me Court held that once
the termination is held to be illeg:l, entire reference cannot
be rejected on the ground of dela /. Ina judgement reported
in2007(115) FLR 675 Hon’ble :Supseme Court laid down-
reference if delayed by several y sars-Reference made about
16 years later- Labour Court no t entertained the dispute on
ground of delay in making re ference-Labour Court will
proceed with reference. Ld. Cunsel for the workman also
referred to a decision reported in 1980 Lab 1.C. 669 in which
Hon’ble Pata High Court laic down Industrial.dispute-
Seasonal factory-Removing 8 workman from permanent
service and allowing him to ontinue as seasonal worker-
dispute as to-amounts.to an industrial dispute.

11. Ld. Counsel for th< management argued that the
dispute is belated one. This argument has got no weight
because under the 1.D. Act, 1947 there is no time limit for
referred the matter for decision. When there is no limitation
provided under the Act, cm this ground it cannot be said
that the reference is belated one.

12. The concerned workman has not filed any original
document to show that he was an employee of the
management and also he has not filed original Identity
Card, transfer letter and C.M.P.T. membership paper so
that it may be considered by the Tribunal that he was an
employee of the management and he was transferred from
one colliery to another colliery,

in the result, the following Award is rendered:—

“The action of the management of Bhowra Area No.
XI of M/s. Bharat Coking Coal Ltd. in not allowing Shri
Moti Thakur (Hazam) to join at Bhowra Colliery(s) is
justified. Consequently the concerned workman is not
entitled to get any relief.”

H. M. SINGH, Presiding Officer



[T B~ 3(ii)]

MIRE 2 TS < W 28, 2009/F1E[R 9, 1930 _ . 967

| 4 femeht; 30 wardt, 2009
a:ratr 509, —sieifin faeg arfufrm, 1947 (1947

1 14) % 9@ 17 % S S, FEm TR A f @ W,

m%m%wmﬁa\:wma&aﬁa,
e W P oheifres fras f 928 s ke aify
FOVHN T S |, G % TR (R e 52/2002)
* i = ¥, w‘m‘ﬁﬂamﬂao-l —2009 & W

B 4N
K4 1{6!-20012!37_!2002—31T§ A (1))

New Delbi, the 30th January, 2009 -

_ S.0. 50%.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 52/2002)
of the Central Governnient Industrial Tribunal-cum- Labour
_ Court No.1, Dhanbad now as shown in the Annexure, in
the Industrial Dispute between the employers in relation to
the management of M/s. BCCL anid their workmen, which
was received by the Central Government on 30-1 -2009.

 {No. 1-20012/37/2002-IR (C-T)]

SNEH LATA JAWAS, Desk Officer

INDUSTRIAL TRIBUNAL NO.1, DHANBAD

In the matter of a Reference Under Sec. 10(1)}(d)(2A) of

* the Industrial Disputes Act, 1947.
Reference No. 52 of 2002

PARTIES Employers in relation to the management of
Kustore Area of M/s. B.C.C.L.

AND
o Their workmen. _
PRESENT : ShriH. M. Singh, Presiding Officer.
For the Employers Shri D. K. Verma, Advocate.
For the Workman Shri S. N. Goswami, Advocate.
State : Jharkhand Industry : Coal.
Dated the 7th January, 2069

AWARD
By Order No. L-20012/37/2002-IR (C-I) dated 9-5-2002
" the Central Government in the Ministry of Labour has, in
exercise of the powers conferred by clause (d) of sub-
section (1) and sub-section (2A) of Section 10 of the
Industrial Disputes Act, 1947, referred the following dispute
for adjudication to this Tribunal:
“Whether the action of the management of Kustore
Area of M/s. BCCL in not accepting the application
of Masuri Baurinunder Voluntary Retirement Scheme
and not providing employment to his dependent son
is legal and justified? if not, what relief his dependent
is entitled to?"”

615 Gli0g—6&

2. The concerned workman has filed written statement
stating that Smt. Mosdeu&h,wr&ofAbﬂashBomn,
the concerned female:worker is a permanent employee of
Rajapur R.Q.C.P. Coltiery (South Jharia) workirig as General
Mazdoor who has been-appointed as Wagon Lokdar having
Personal No. 02354272 and C.M.P.F.A/C No. C/383802 on

“+ 7-12-1973 and her date of birth recorded as 9-7-1944. The

mantagement cailed the appiication for rétiremént under the

‘“Special Voluntary Retirement Scherie for the female
-employees in BCCL” introdisted in'the yeéar 1985 and

thereafter time to time in each year ani given wide publicity

. s0that the female employees who intends. to avail the

schemccanoptfor&emnemordertomﬂomlmdunprove
the manpower structure against the actuai requirement in
BCCL, for generating & productive labour force against

female employees The management:iniroduced the VRS
{F)-Special in the year 1999 and. the concerned worker
-, (female) applied her application for retirement under this
~ scheme in the prescribed Proforma within the.time limit and

ungler the age of 55 years at the timexf making application
and opted toretire voluntarily underthe scheme alongwith

. all requisite papers and documents..The management of
Rajapur/R.0.C:P. Colliery (South Fharia) received the

application of the concerned female worker and directed
to submit further document and “No objection’ etc. dnd the
same has been submitted to the management.duly attested

by the authority concerned and thereafter the application

for retirement under the Special VRS(F) was forwarded to
Area Office on 2-8-1999 vide P. No. 1041 alongwith other

 application of female workers, who opted to retire. under

the VRS(F) from the Service and intends to provide
employment to their sons in their places. Sri Buneshwar
Bourin, the nominee son of the retiring female émployee,

. Masuri Bourin has been sponsored and offered

employment, who is aged about 23 years and by caste
“Bourin” belongs to Schedule Cagte and Jocal man within
the District of Dhanbad in the State of Jharkhand. It has
been stated that the application under the VRS(F) Spl. is-

 within the time and age limit of thee retiring female employee

and the Scheme is lawfully vogue and ive, apart from
the management have accepted applications of other férmale
workers under the same scheme and same time of-

application and provided employment to their dependents

in the colliery, but in the case of the present female worker
the application has neither been rejected nor any speaking
order has been passed showing the reason or reasons
whatsoever. The action of the management in not providing
employment to the dependént-of the female worker under
VRS(F) Special of the year 1999 on the similar and same -
scheme as accepted the applications of other female workers
of the colliery and have provided employment to- their
dependent sons is not justified, which amounts to unfair
labour practice, prejudice adopting pick and choose poticy
and is utter violation of principles of nature! justice.
Therefore, the female worker is legally entitled to get the
benefit under the VRS(F) SPECIAL. [ view of the above
facts and circumstances it has been prayed that the Tribunal
may graciously be pleased to consider the dispute and
pass an award directing the management to accept the
application of the female worker who applied for retirement
from the service of the company under the VRS(F) Special
and provide employment to her dependent son in her place.
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3. Written statement has been filed on behaif of the
management stating therein that the present reference is
not maintainable either in faw or in facts, Smt. Masuri Bauri
is a permanent employee of Rajapur Open Case Project/South
Jharia under Kustore Area of M/s. B.C.C.Ltd. and she was
designated as a General Mazdoor and her date of birth is
9-7-1944 as per records of the Company. The concerned
worker submitted documents required for consideration of
application under the Special Voluntary Retirement Scheme
(Femal) in the year 1999 after attaining the age of 55 years.
The application of Smt. Masuri Bouri under Special Voluntary
Retirement Scheme was not accepted as she has already
crossed the age of 55 years and she is still in the employment
of the company. The main object for introducing Special
Voluntary Retirement Scheme (Female) is to generate a
productive labour force against that female employees, who
are not being gainfully employed. Smt. Masuri Bauri is
gainfully employed in R.O.C.P. by the management, hence
the question of providing employment to her son under
V.R.S. (Female) Scheme does not arise. The concerned worker
is on verge of retirement, hence she is not entitled for benefit
under the Voluntary Retirement Scheme (Female). The
management of M/s. BCCL is suffering from heavy financial
loss due to surplus manpower and that being the position,
the management is not a position to provide employment in
BCCL. M/s. B.C.C. Ltd. is a State within the meaning of
Article 12 of the Constitution of India and that being the
position the management can not provide employment to
any one in contravantion of Aricles 14 & 16 of the
Constitution of India. Non-acceptance of application of
VRS(F) is not a subject matter of the Industrial Dispute,

It has been stated in rejoinder that the concerned
worker submitted her application without documents and
she submitted the required documents for consideration
‘of her application under V.R.S.(F) after attaining the age of
55 years,

Rejoinder has also been filed on behalf of the
workmian stating the same thing which has been stated in
its written statement,

4. The management has produced MW-1 H.K.
Choudhary who has supported the case of the management.

5. The learned counsel of the workman argued that
Smt. Masuri Bourin submitted her application for retirement
under the Special V.R.S.(F) before attaining 55 years of age
but the management did not consider it. In this respect the
application of Smt. Masuri Bourin, Ext. M-2, shows that it
has been moved on 16-6-99. Her date of birth is 9-7-1944.
Again she has moved application on 1-8-1999 after
removing objection and gave affidavit. As per Ext. M-3 it
has been found by the management on 13-7-99 that Smt.
Mosuri Bourin has not given no objection affidavit and as
per Ext. M4 ithas been required by the management which
she should give affidavit for employment regarding her
son. As per Ext. M-5 circular dated 5-9-95 it has been
mentioned that Special Scheme for VRS(F) employees the
age has been limitted from 55 to 50 years, so the application
has been moved by the concerned worker not below 55
years but before 55 years and her application should be as

per Ext. M-5 for entitlement of VRS(F) Special upto the age -

of 50 years. So it cannot be given effect. As per Ext, M-7
Special Voluntary Retirement Scheme for the Female
employees circular dated 12-4-95 shows that any permanent
female employee except Nurses and Essential staff whether
she is intime-rated or piece-rated below the age of 58 years
atﬂleﬁmeofmkﬁlgapplicaﬁmmayopttomth'emhmﬁly
under this scheme which shows that the application should
be moved below the age of 58 years which has not been
done in the present case.

6. The learned counsel of the management referred
2008 lab. L.C. 3575 on which Hon’ble Supreme Court laid
down that under Article 16 Voluntary Retirerent Scheme
benefit is available only on acceptance of his offer to retire.
The Hon’ble Supreme Court laid down.

“The employee derives legal right to obtain benefits
of the Voluntary Retirement Scheme only after his offer to
retire is accepted. When a schemne is floated for voluntary
retirement, it constitutes an offer to treat, It is not an offer
stricto sensu. Only when pursuant to the said invitation to
treat an employee opts for such a scheme, it constitutes an
offer. When such an offer is made, it is required to be
accepted. Subject, of course, to the terms of *invitation to
treat’ as also those of the offer as envisaged under the
Indian Contract Act, an offer has to be accepted. Unless
an offer is accepted, a binding contract does not come into
being a Voluntary Retirement Scheme contemplates
cessation of the relationship of master and servant. The
rights and obligations of the parties thereto shall become
enforceable only on completion of the contract. Unless
such a stage is reached, no valid contract can be said to
have come into force. Acceptance of an offer must,
therefore, be communicated.

Thus, where to the offer made by respondent-
employee as per VRS administrative clearance was granted
but the Head Office refused to give acceptance due to
insufficiency of funds, the employee could not claim
benefits under the Scheme. Moreso, when the employee
continued to work and accepted the salary till his retirement
and there was nothing on record to show that he draw his
salaries without prejudice to his rights and contentions. In
circumstances it could also be said that he waived his

rights.”

So, in the present case it shows that the concerned
worker has moved application after attaining 58 years of
age and as per BCCL, Circular maximum age is 58 years for
getting VRS(F). Moreover, Smt. Mosuri Bourin has got
superannuated from the Company, so after superanauation
and giving her application after attaining 58 years, this
Scheme cannot be given to such employee.

7. Accordingly, I render the following award.

The action of the management of Kustore Area of
M/s. BCCL in not accepting thie application of Masuri
Bouri under Voluntary Retirement Scheme and not
providing employment to his dependent son is legal
and justified, and hence, the concerned worker is
not entitled to any relief.

H. M. SINGH, Presiding Officer
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New Delhi, the 2nd February, 2009

$.0. 510.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref.No. 193, 195/
2002, 223, 219, 225/2004) of the Central Government
Industrial Tribunal-cum-Labour Court No. 1, Chandigarh
as shown in the Annexure, in the Industrial Dispute
between the employers in relation to the management of
Chairman, Station Canteen, Ludhiana and their workmnan,
which was received by the Central Government on 2-2-
2009. _
[No. L-14012/18,30/2002-IR (DU)]
[No.L-14012/38, 43, 37/2003-IR (D]
AJAY KUMAR, Desk Officer
BEFORE SHRI GYANENDRA KUMAR SHARMA,
PRESIDING OFFICER, CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT-1,
: CHANDIGARH
. Case No. 193/2002, 195/2002, 223/2004,
219/2004, 225/2004
(1) Shri Jang Singh Gill S/o Late Shri Balbir Singh Gill,
H.No. B 37/1540, Street No. 4, Guru Nanak Colony,
Block A, Gifl Can Ludhiana. '

(2) Ms, Dharamjit Kaur D/o Late S. Gurdev Singh Gill,
R/o Vill. Mudian Khurd, PO Sahabana, Ludhiana.

(3) Mukhtiar Singh R/o Shaheed Bhagat Singh Colony,
Near Chungi, Amloh Road, Distt. Ludhiana.

(@) Shri D.D. Kakkar R/o Shiv Mandir Gali, Old Mandi
Mullanpur, Ludhiana.

(5) Shri Gurbachan Singh R/o Ward No. 9, Krishana
Nagar, Gali No. 3+4, Khanna, Distt. Ludhiana. .

Versus

The Chairman, Station Canteen, Ludhmna, HQ. 715(1),
AD Bde C/o 56, A.P.O.

..... Respondent
APPEARANCES '
Forthe Workman :  Shri Paramjit Batta
For the Management :  Sri Gurpreet Singh

" AWARD
. Passed on 22-1-2009

These five references namely ID No. 193/2002, Ref.
No. L-14012/18/2002-IR(DU), dated 3-9-02, Shri Jang Singh
Vs. Station Canteen, ID No. 1952002, Ref. No, L-14012/30/
2002-IR(DU), dated 3-9-02, Ms. Dharamjit Kaur Vs. Station
Canteen, ID No.223/2004, Ref. No. L-14012/38/2003-IR(DU),
dated 19-5-04, Shri Mukhtiar Singh Vs. Vajra Station
Canteen, ID No. 219/2004, Ref. No. L-14012/43/2003-IR(DLD),
dated 19-5-04, Shri D.D. Kakkar Vs, Vajra Station Canteen,
ID No. 225/2004, Ref. No. L-14012/37/2003-IR(DU), dated

* 19-5-04, Shri-Gurbachan Singh Vs. Vajra Station Canteen

are related to each other. Common questions of law and
facts are involved for adjudication, hence, are hereby
adjudicated by a single award.

The main question for determination before this
Tribunal in all these references is whether the termination
of the workmen by the management of respondent on
different dates from October 1990 to July 2000 i8 illegal? If
s0, to what relief all the workmen are entitied.

On perusal of the pleadings or parties, it is evident
that the workmen were engaged on the basis of interview
held by the management of respondent for running the
Station Canteen which is set up for the benefit of ex-military
personals. On perusal of pleadings it is also evident that
initially all the workmen were appointed for a fixed time
through the written instrument and the period was
extended time to time after expiry of fixed period by
executing the separate written instrument. The
management has contended that the appointment of all
the workmen was contractual for a fixed term and after
expiry of the term of contract, the services of workmen
terminated automatically. It was not a continuous
appointment but was an appointment for a shott time which
was to be terminated automatically on expiration of the
term. Warkmen in their pleadings and evidence have
admitted that they were appointed for the fixed term, but
have contended that such fixed term appointment is.
unlawful labour practice. They have continuously served
in the canteen runed by management of respondent and
their services were protecied from termination without any
notice or terminal dues in compliance of the prow'sions of
LD, Act.

I have gone through the evidence of parties oral
and documentary.

It is the settled principle of jurisprudence that if
appointment is made for a fixed termn, it ceased to existon
expiry of the term. In all the references the agreements
executed in between the parties from time to time are on
record. On careful perusal of these records, it is evident
that the appointment letters were issued to all the workmen
on their selection after interview and a document was
executed between the workmen and the management of
respondent which is titied as “contract form for
employment of the Station Canteen Ludhiana {Pb.)". (n
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perusal of aii the terms and conditions of this instrument,
it is clear that the appuintment of workmen was for a fixed
term. Even before the fixed term, services of the workmen
could have also been terminated as follows.

(1) On closure or the canteen the services of the
workmen shail stand terminated automatically,

(2) Onmisconduct of the workmen the services could
have been terminated. similarly,

(3) Clause 14 of the instrument provides that on
termination of the contract the first party
(workmen)} shall deliver to second party
(management) all book records, stocks and other
articles belonging to first party. It means on
termination of the contract the services of the
workmer cames to and end and he was under the
contractual iiability to return ali the books,
records, stocks and other articles held by him
during, the period he served for the management
of respondent.

Thus, from the perusal of all the evidence on record,

I am of the view that appointment of workmen was purely
contractual for a fixed term. After expiry of said term,
another instrument was executed between the pariies.
Fresh appeintment letter were given to the worlanen and
such appointmerni cannol be treated appointment in
continuation. On expiry of the bilateral instrument the
services rendered by the workmen comes to an end and if
management opted to get the services of the workmen
again, it was a fresh appointment and cannot be calicd as
the appointment in continuation. In the same way, on
perusal of entire materials on iecord, | am enable to accept
“the contention of the workmen that issuance of such
appointments will amount to unlawful labour practice.
Appointments were made and contracts executed as per
taw, which cannot be termed as unlawful labour practice.

The canteen to which the workmen served is
established for the benefit of ex-military personals. Under
the beneficiary scheme, the administration of the canteen
is also given to ex-military personals upto the age of 58
years, In my opinion contractual appointment is given to
the ex-military personnel with a view to give the benefit of
such beneficiaries” scheme to the maximum ex-military
personels. Accordingly, extension by the management
cannot be termed in any way the unlawful labour practices.

On above discussion, I am inclined to hold that
appointments of the workmen were for a fixed term and on
expiry of the fixed term their services were antomatically
terminated. It will have no effect that how many times
fresh appointments were made for a fixed term. On expiry
of the term fixed in the last instrument the services of the
workmen were terminated and they were not entitled for
retrenchment compensation. The management of
respondent was not under obligation to give any notice, if

not willing to terminate the services of the workmen, prior
to the termination of the instruiment (contract).

All these references were ajso taken in Lok Adalat
for their adjudication through the mechanism of
negotiatian and conciliation. Order sheets of all the
references shows that once there was a possibility of
settlement on the basis of certain presumptions and norms.
Thereafter, due to the reasons known to the management,
it could not materialized. I am of the view that discnssion
took place in Lok Adalat would have least concern while
adjudicating the matter after affording the opportunity of
being heard to both of the parties in compliance of principle
of natural justice. In Lok Adalat partics are liberty to relex
the term of contract on their consensus. Parties were
motivated to relex the term, but no final settlement
materialized. Thus, [ am inclined to adjudicate the
references strictly on the basis of provisions of law
including judicial pronouncements.

~ On the basis of the above discussion, all the
references are answered that the termination of the
workmen by the management is not illegal because their
services were terminated automatically with the life of the
contract and they are not entitled for any relief. Central
Government be approached for publication of award, and
thereafter, file be consigned.

G K. SHARMA, Presiding Officer
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WA, 5113l faa arfufrm, 1947 (1947

F14) FTURT 17,3 SR, 54 TR G FG0 @

% WEET % g P SR I wEeN @ 9, srEy

¥ e Sirifir: v & S e st sfumovss

TEEA . 1, 9€hg w AR (ded 9o 187/99 T

35/2000 ) %! WERIERT St 8, T AT TER B 2-2-2000
Y W AT 1 |

[F. T-40012/148/99 AESTR(ERY) |

- {9, w1-40012/320/95~ SR T) ]
F4 FAR, TF At

New Delhi, the 2nd February, 2009

8.0. 511.— In pursuance of Section [7 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 187/99
and 35/2000) of the Central Government Industrial Tribunal-
cum-Labour Court No. 1, Chandigarh as shown in the
Annexure, in the Industrial Dispute between the employers
inrelation to the management of Telecom Department and
their workman, which was received by the Central
Government on 2-2-2009.

[No. L-40012/148/99-IR (DU
[No. L-40012/320/99-IR (DU]

AJAY KUMAR, Desk Officer
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, ANNEXURE
BEFORE SHRI GYANENDRA KUMAR SHARMA,
PRESIDING OFFICER, CENTRAL GOVERNMENT

INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT-1,
CHANDIGARH :

Case No. ID 187/99 and 35/2000

(1) Shri Krishan Chand S/o Shri Sant Ram, H.No. 430,
Ward No. 15(), Deonghat, Sotan (Himachal Pradesh)

(2) Ms. Maya W/o Shri Nand Lal, C/o SDE(OFC)/

Microwave Station, Solan (Himacha! Pradesh)
.....Applicant

Versus

The Executive Engineer, Telecom Civil Division, Amrik

Singh Building, Khalaini, Shlmla, (Himachal Pradesh)-
171001

o Respondent
APPEARANCES
" Forthe Workman  :  SriJ.C.Bhardwaj
For the Management :  None
| AWARD

Passed on 21-1-2009

Both of the references namely ID No. 187/99,
Shri Krishan Chand Vs. Telecom. RefNo. L-40012/148/99-
IR(DU), dated 13-9-99 and 1D No. 35/2000, Smt, Maya Devi
Vs. Telecom. Ref No. L-40012/320/99-IR(DU), dated
27-1-2000 are of similar nature, hence, both of these
references are answered by this award.

Common question of facts and law are involved in
answering these references. The Tribunal is supposed to
answer whether the action of the management in terminating
the services of Shri Krishan Chand and Smt. Maya Devi is
legal and justified? If not, to what relief they are entitled?

It is the contention of the workman, Shri Krishan
Chand that he worked with the management of respondenc
from 25-4-96 to 15-12-97, continuously without any break
as Plumber/Carpenter/Peon. His services wete terminated
against the provisions of Industrial Disputes Act, without
notice and terminal dues. His juniors were retgined, whereas,
his services were illegally terminated. He raised an

industrial dispute and on account of failure of conciliation

proceedings, this reference.

Likewise, it is the contention of Smt. Maya Devi that
she was appointed by the telecommunication Solan Sub-
Division as Typist-clerk in the month of 1997, She was
getting salary of Rs. 1500/-p.m. by the SDO
telecommunication which was increased to Rs. 1600/-p.m.
in November 1997, Her services were terminated illegaily
on, 10 September, 1997, against the provisions of Industrial
Disputes Act, as no notice and termiral dues were given
to her.

Both of the workmen have prayed for their
reinstatement into the services with foll back wages and
continuity in services.

In both of the references, the managcment has taken
a plea that.none of the workman was appointed directly
by the management. Their services were provided by a
contractor whose contract was to supply the labour for
maintenance of work in Telecommunication Solan, Sub-
Division. The contractor supplied the services of both of
the workimen and on expiration of the term of coniract,
their services were terminated. It was further alleged that
there was no employer-employee relationship between the .
workanen and the management and both of the references
are likely to be answered accordingly. .

The main issue for determination before this Tribunal
is whether their existed any employer-employee
relationship between the management and the workman,
and whether their services were provided to the
management through contractor on outsourcing basis?

Both of the parties were afforded the opportunity of
being heard which includes opportunity for adducing
evidence, In 1D No. 187/99 evidence of workman. was
recorded on 19-8-04. The workman was cross-examined
by learned counsel for the management. But on date fixed
management failed to adduce/produce any witness/
evidence, hence, its evidence was closed by this Tribunal
vide order dated 10-10-68. Opportunity for oral and written
arguments were also given but management did not turn
up, thereaﬁer

Likemse in ID No. 35/2000, on seyeral occasions
workman Shri Maya was available, for cross-examination
but she was not cross-examined by the management.
Hence, the opportunity for cross-examination was closed.
As management repeatedly did not tumn up, the evidence
of management was also closed vide order dated
10-10-08. Opportunity for written and oral arguments was
also given to the management and 10-12-08 was fixed. But
management did not avail the opportunity as well.
Thereafter, or: 20-12-08 in both of the references arguments

. were heard and references were reserve for award. This

Tribunal afforded more than reasonable opportunity to
the management, but the management reagons known to
it, did not avail the opportunity. Thus, no option was left
for this Tgibunal except to proceeded wlth in accordance
with law.

It is the contention of the workmen that they were
appointed directly by the management and were paid by
the management only. To prove this contention the
workmen have filed the photocopies of attendance register
maintained by the management. The genuineness of this
document has not been challenged by the management.
The attendance register is maintained by the department.
Of course, the workmen any liow manage the photocopy
and file the same, It was the duty of the management to file
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the original attendance register or at least t6 deny the
genuineness of the photocopies filed and relied upon by
the workmen. The management fails in its legal
responsibility. Accordingly, the photocopies of the
attendance register provided and relied upon by the
workmen shall be read over into evidence as such.

The contention of the management is otherwise. As
per the management, services of workmen were provided
by the contractor from time to time on requirement basis.
The contention of the management is altogether different
then that of the workmen. The workmen in support of their
contention have filed prima facie evidence. It is also held
to be reliable by this Tribunal. On the other l.and the
management has faited to provide any material to prove
his contention that services of the workmen were provided
through contractor on outsourcing. It was the duty of the
management to provided with this Tribunal the copies of
tenders floated and agreement entered with the contractor
for supply of labour. It was also the duty of the management
to prove by material evidence that both of the workmen
were paid by the contractor and not by the management.
Thus, on account of the failure of the management to
prove, even prima facie, the services of the workmen were
provided to the management through contractor, I am of
the view that the document filed by the workmen proved
the direct relationship between management and the
workmen. The Photocopies of the attendance register filed
by the workmen proved that both of the workmen have
worked 240 days with the management in the preceding
year from the date of their termination. Their services,
admittedly, were terminated without any notice or terminal
benefits.

It is the well recognized principle of service
jurisprudence that to take the benefit under similar
circumstances workmen have to prove that they were
directly recruited by the management, were under the
administrative control of the management and were directly
paid by the management. The evidence which is adduced
by the workmen proved the direct relationship between
the management and the workmen. There is unchall-
enged testimony in the form of affidavits which also proved
that they were directly paid, and worked under the
administrative control of the management.

It is true that the workmen have to prove their case
and the Tribunal cannot assume on failure of the
management to file or adduce any evidence. But in these
references, as stated earlier, the workmen have filed
sufficient evidence, which can be expected from a man of
prudence to file, which proved the direct relationship
between the workman and the management. All the original
documents are lying with the management. The
management has not filed them. Thus, adverse inference
shall be taken against the management that it has withhold
the documents with ulterior motive. Accordingly, both of
the references are answered in negative that action of the

management in ferminating the services of the workmen,
namely Shri Krishan Chand and Smt. Maya Devi are not
just, fair, legal and justified. They have worked with the
management for more than 240 days in the preceding year
from the date of their termination; hence, their termination
was to be regulated by the provisions of Industrial
Disputes Act. One month notice and terminal dues were
required for their termination. Management failed to give
one month notics or one month saiary in lieu of the notice
and other terminal dues resulting their termination itlegai
being against the provisions of Industrial Disputes Act.
Whenever any Tribunal comes to the conclusion that the
termination of the workman was illegal, there may be two
possible remedies available. The first remedy is
reinstatement of the workman into the services, with or
without back-wages, and another remedy is a reasonable
compensation to compensate the workman. It is also the
principle of service jurisprudence that the Tribunal or
Labour Court should prefer to reinstatement into the
services of the workman because that is the intention of
Industrial Disputes Act, which protect the interest of every
worknen against illegal termination. Accordingly, I am of
the view that reinstatement of both of the workmen into
the services on the same status, terms and conditions,
they were working previously with the management and
as held by this Tribunal, will be proper remedy.
Accordingly, the management of the respondent
telecommunicution is directed to reinstate the services of
the workmen within one month from the date of the
publication of this award. Considering the facts and
circumstances of the case, [ am of the view that workmen
will not be entitled for the back wages but they will be
entitled for continuity of the services.

Appropriate Government be informed for publication
of the award. Thereafler, file be consigned.

G K. SHARMA, Presiding Officer
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New Delhi, the 2nd February, 2009

5.0. $512.— In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref.No. 127/
3997) of the Central Government Industrial Tribunal-cum-
Labour Court No. 1, Chandigarh as shown in the Annexure,
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in the Industrial Dispute betwem the management of
Punjab National Bank and their workmen.mcewedbythe
Central Government on 2-2-2009

[No.L-1201 1/13/1996-IR (B-1D))
RAJINDER KUMAR, Desk Officer
ANNEXURE

BEFORE SHRI G K. SHARMA, PRESIDING
OFFICER, CENTRAL GOVERNMENT INDUSTRIAL

TRIBUNAL-CUM-LABOUR COURT-L, CHANDIGARH

_ CaseNo. ID 12797
The General Secretary, Punjab National Bank Staff Union,
Old University Road, Rajinder Nagar, Jammu
' : .. Applicant
Versus '

The Regional Manager, Punjab Natlona] Bank, 48-A/B,
: Gmd!nNagar, Jammau

' APPEARANCES
Shri Sandeep Bhardwaj
Shri S.K. Sharma
AWARD
 Passed on 22-1-2009
Central Govemment vide notification No. L-12011/
13/96-IR{B-II) dated 27th of May, 1997 has referred the
following dispute to this Tribunal for adjudication : -
- “Whether Shri Rajinder Kumar is a workman under
Section 2(S) of the 1.D. Act and entitled for absorption
in the sevices of Punjab National Bank?”

2. Case taken up in Lok Adalat. The rep. of the
workman, Shri Sandeep Bhardwaj withdraws the present
reference and his statement in this regard has been

For the Workman
For the Management :

recorded. In view of the statement of the rep. of the

workman, the present reference is returned to the Central
Government as withdrawn. Central Government be
informed. File be consigned.

Chandigarh
22-1-2009
G. K. SHARMA, Presiding Officer
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: S.0. $13.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central

_ Government hereby publishes the award (Ref.No. 129/
.1997) of the Central Government Industrial Tribunal-cum-

Labour Court No. 1, Chandigarh as shown in the Annexure,
in the Industrial Dispute between the management of
Punjab National Bank and their workmen, recewedbyme
Central Government on 2-2-2009.

[No. I.r12011f13f1996-1RfB-11)]
RAJINDER KUMAR, Desk Officer
ANNEXURE

BEFORE SHRI G K. SHARMA, PRESIDING
OFFICER, CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT-1, CHANDIGARH

Case No.ID 12997
The General Secretary, Punjab National Bank Staff Union,
Old University Road, Rajinder Nagar, Jammu
. .....Applicant
Versus

The Regional Manager, Punjab National Bank, 48-
A/B, GandhiNagar, Jammu '

Shri Sandeep Bhardwaj

Shri S.X. Sharma
AWARD
Passed on 22-1-2009

Centrai Government vide notification No. L-1201 1/
13/96-1R(B-11) dated 27th of May 1997 has referred the
following dispute to this Tribunal for adjudication :

“Whether the action of the management of Punjab
National Bank in denying payment of Special Area
Allowance to the employees of the bank’s branch
at Shamachak, District Jammu, is legal and justified?
If not, to what relief the employees workmg in that
branch are entitled?”

2. Case taken up in Lok Adalat. The rep. of the
workman, Shri Sandeep Bhardwaj withdraws the present
reference and his statement in this regard has been
recorded. In view of the statement of the rep. of the

workman, the present reference is returned to the Central
Government as withdrawn. Central Government be
informed. File be consigned.

Chandigarh
22.1-2009

For the Workman
For the Management :

G K. SHARMA, Presiding Officer
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New Delhi, the 2nd February, 2009

S.0. 514.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref.No, 33/2007)
of the Central Government Industrial Tribunaj-cum-Labour
Court No. 1, Chandigarh as shown in the Annexure, ir the
Industrial Dispute between the management of Indian Bank
and their workman, received by the Central Government
on 2-2-2009,

[No. L-12011/88/2006-IR (B-1f}
RAJINDER KUMAR, Desk Officer
ANNEXURE

BEFORE SHRIGYANENDRA KUMAR SHARMA,
PRESIDING OFFICER, CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT-{,
CHANDIGARH

Case No. ID 3372007

The Vice President, Bank Employees Federation of India
(Punjab State), 109-B, Kitchiu Nagar, Ludhiana
«...Applicant

Versus

The Deputy General Manager, Indian Bank, Circle Office,
SCONo. 189-192, Sector 7-C, Chandigarh .

.....Respondent
APPEARANCES
For the Workman Shri Harish Kapoor
For the Management :  Shri $.K. Soni
AWARD

Passed on 19-1-2009

Government of India vide notification No. L-1201 1/
88/2006-IR(B-1I), New Dethi dated 28¢h of May, 2007 referred
the following industrial dispute for judicial adjudication of
this Tribunal :

“Whether the demand of the Bank Employees
Federation of India, Punjab State in regard to non-
creation of Allowance carrying posts mentioned in
Para 5.28.2 & 5.326 of Desai Award and non-payment
of allowances thereof amounts to violation of the
Award by the management of Indian Bank or not ? If
s0, 10 what relief they are entitled 7

One Sh. Harish Kapoor in capacity of Vice President
of Bank Employees Federation of India (Punjab State), raised
the industrial dispute for non-implementation of Paras 5.282
& 5.326 of Desai Award against the management of Indian
Bank. On failure of conciliation proceedings before ALC,
Chandigarh, this reference.

it is the contention of the Federation of bank
employees that both of the paras namety 5.282 and 5.326
of Desai Award which are having binding force of law
contains some specific special allowances along with
amount of the allowance, which is still unimplemented, It
is also the contention of the workmen that these allowances
canniot be given a practical shape unless cotresponding
posts have not been created by the management resulting
in violation of the rights of several workmen of the
Federation. As an example, Harish Kapoor on behalf of
the Federation has quoted his own example. He is still
working as a Clerk/Typist after putting in 32 years of service
due to non-implementation of Shastri Awards and Desai
Awards.

- Ttis also to make clear that before raising the instant
industrial dispute, Sh. Harish Xapoor, on behaif of the
Federation, moved an application to the Regional Labour
Commissioner (Central) Government of India, Ministry of
Labour to take appropriate action against Chairman/
Managing Director and other office bearers of the Indian
Bank under Section 29/32 of Industrial Disputes Act, 1947
(hereinafter referred as an Act) for non-implementation of
the provisions of Shastri Award and Desai Award
regarding special allowance to clerical staff and
subordinate staff specially concerning Mr. Harish Kapoor,
Clerk/Typist, Indian Bank Dugri Branch, Ludhiana who is
still a Clerk after putting in 30 years of service. This
application was contested by the management of the bank
and the same was converted into industrial dispute under
Section 2k of the Act, for making reference under Section
36-A to the Tribunal for interpretation of Award, Feeling
aggrieved with this order, Sh. Harish Kapoor, on behalf of
the Federation, filed a writ petition before Hon’ble High
Court of Punjab and Haryana and Hon’ble the High Court
was kind enough to dispose of the petition on 13-3-07
with the view that conciliation officer rightly came to the
conclusion that the dispute raised by the petitioner is
required to be adjudicated by the Labour Court on the
sanction of new posts and subsequently the payment of
special performance allowance. It was ordered by the High
Court that the matter be put up before the Labour Court
for necessary adjudication. Accordingly, this reference
for interpretation of said paras was referred to the Tribunal,
in view of creation of posts and payment of special
performance allowance to the subjects of the Fedeyation.

The management of the bank raised the preliminary
objection that Sh. Harish Kapoor was not authorized to
raise this industrial dispute. He could not raise such a
dispute in individual capacity and he was not authorized
by the Federation to raise the dispute on behalf of the’
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members of the Federation. It was further contended by
the management of the bank that Desai and Shastri Awards
. have been subjected to modifications by several bipartite
settloments between the management of the banks and
 their unions. The latest such bipartite settlement is dated
14-2-95, which barred the present dispute before this

The management of the bank has further contended
_ that all the provisions of every award have been
imp]anelmd.’lhepu-asmquesuonofDesmAwardm
not related to any creation of posts which is the

discretionary policy making power of the management.

On the basis of the pleadings of the parties, the
main issues for adjudication are as follows:—

1. Whether Sh. Harish Kapoor was competent to
raise the industrial dispute and to present
himself in this reference on behalf of the
Federation?

2. Whether the management of the bank is bound
by paras 5.282 and 5.326 of Desai Award to
© . create specific posts for the purpose of payment
- of special performance allowance to its
employees?
1 am answering these issues one by one,

" Onissue No.1, both of the parties were afforded the
opportunity for adducing evidence. It is also to make clear
that management of bank raised a specific issue by moving
an application that Sh. Harish Kapoor was not empowered
to raise the present industrial dispute and to present
himself on behalf of the Federation in the present
reference. Vide order dated 2-9-08 and 15-9-08, Harish

- Kapoor was directed to file the material before this Tribunal
or adduce oral evidence regarding his contention that he
was empowered to raise this industrial dispute and present
himself before this Tribunal in the present industrial
reference on behalf of the Federation. Sh. Harish Kapoor
adduced the evidence of Sh. Jagir Singh, Secretary General
of the All India Federation, He was examined by the Court
as WWI. He has categorically mentioned in his evidence
thuheiaempmmedtoappomtanypersonto appear
before any Tribunal/Court subject to the approval of
executive of the Federation. He has also mentioned that
his decision to nominate Sh. Kapoor as representative of
the Federation to raise the present industrial dispute has
yet not been rectified by the executive of the Federation.
The constitution of Federation is also on record. As per
the provisions of the constitution of Federation,
Sh. Kapoor could only represent the Federation before

. this Tibunal, ifhe was duly authorized by the executive of

the Federation. Admittedly, Sh. Harish Kapoor was
authorized by the Secretary General and not by the
exscutive of the Federation. Vide order dated 22-9-08, this

Tribunal directed Sh. Harish Kapoor to get his authorization

approved by the executive of the Federation within one
month. This Tribunal on 22-9-08, passed the following order:

815 GLOg—7

“ag stated earlier that yet now the anthorization of
Harish Kapoor has not been-approved by the
Federation is a technical mistake and in my opinion,
it should not have any adverse effect on the
authorisation of Sh. Harish Kapoor, provided, his
authorization is approved by the Federation within
one month from the date of passing of this order,

- Accordingly, Sh. Harish Kapoor can represent
himself before this Tribunal in this reference subject
to the approval of hls authorization by Fedemtlon
within one mon

No such approved authorization was filed before
tlns Tribunal. Moreover, Sh. Harish Kapoor absented
himself either on one context or another. Finally, he moved
an application through registered post A.D. that he did
not want to adduce any evidence, hence, the refirence be
disposed of on the basis of documentary evidence, already
filed. -

" The authorization of Sh. Hazish Kapoor to raise the

_ pment industrial dlspuu: and to represent the Fedemtlon

in the present reference is not as per the pro\nsmns of the
constitution of Federation. He was afforded the

© opportunity by this Tribunal vide order dated 22-9-80, to

correct his authorization by getting the approval from the
executive of Federation, but he failed. Moreover, he
absented himself from this Tribuna! and requested for
adjudication of this reference on the basis of the
documentary evidence already adduced by him. This

_ reference is the resilt of converting the complaint into an

industrial dispute by the conciliation officer for interpreting
the paras §.282 and 5.326 of Desai Award. Sri Kapoor failed
to file the proper/authentic and legal authorization on
behalf of the Federation to represent the Federation in

- this reference. Even aftér afforded the opportunity, he

could not succeed to file the authorization. Accordingly,
in absence of legal authorization, he cannot repfesent the
Federation in this reference.

_ Onpcrusai of complaint filed by Sh. Huﬁl(apoor
on behalf of the Federation before the concilistion officer
and statement of claim filed by him on behaif of the
Federation, it is also evident that he has tried to raise the -
personal grievance in the name of the Federation, Title of
the complaint filed by him before the Conciliation Officer/
Regional Labour Commissioner, Chandigarh, para 10-of
the statement of claim and the facts mentioned in para 20
of the claim petition flied before this Tribunal proved that
he has raised the individual congcern by stating that he is
still a Clerk/Typist after putting in 32 years of service due-

_to non-implementation of Shastri Awards and Desai

Awards. He has not mentioned any other specific instance
which resulted in violation of any right of any member of
the Federation for non-implementatioh of Shastri and

* Desai Awards. Thus, Sh. Harish Kapoor has tried to give

a colour to his personal gnevance as the collective
grievance of the Federation, which is not possible under
the law. Sh. Harish Kpoof- as stated by him, has not
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individuaily raised this dispute. He has raised it on behalf
of the Federation for which he was not autherized,
accordingly, he cannot represent Federation before this
Tribunal in this reference.

By answering the issue No.1, there is a short route
available to this Tribunal to decline the answer this

reference on the ground that Sh, Harish Kapoor is not

authorized by the Federation, But considering the direction
of Hon’ble the High Court that the issue of interpretation
of paras 5.282 and 5.326 of Desai Award should be
adjudicated by the Labour Court and also considering the
nature of dispute, | am also of the view that I must interpret
the paras 5.282 and 5.326 of Desai Award. Paras 5.282 and
3.326 of Desai Award contains the provisions regarding
certain specific performance allowances and their amount
as well. These provisions have been modified by several
bipartite settlements. [ have gone through both of the
paras of Desai Award as modified from time to time. I am of
the view that the provisions of paras 5.282 and 5.326 of
Desai Award, as modified from time to time, does not speak
about the creation of posts but give a quantum of special
aliowances that becomes payabie to the workmen being
specially assigned such work by the bank. Thus, the
provisions have no concern with the creation of any posts
for conferring the specific performance allowances. These
allowances are awarded to those workmen who have been
conferred the specific work to do in the existing cadre,
Meaning thereby, in the existing cadre, only those workmen
can claim specific aliowance under the said impugned
Pprovisions who have been assigned the special task to
perform by the management of the bank. These special
allowances have the nexus with the special performance
and not with the posts. All the workmen in 2 particular
cadre are not entitled for such specific performance
aliowances mentioned in the said paras of Desai Award,
but only those workmen who performed the specific task
on the direction of the management of the bank can claim
such allowances. Thus, I am of the view that the impugned
paras of Desai Award, as amended from time to time, have
no concern with the creation of posts and the management
of respondent cannot be held liable for non-implementation
of the impugned provisions of Desai Award.

I 'am also convinced with the contention of the
management of the bank that the relief of the workman is

also barred by the provisions of bipartite settlement dated -

14-2-95. There is specific provision in the V bipartite
settlement dated 14-2-95, which is as follows -~

“If there is any difference of opinion regarding
interpretation of any provision of this settlement,
the matter will be taken up only at the level of the
[ndian Banks’ Association and the All India Bank
Employees® Association and the All India Bank

. Employees’ Association, National Confederation of
Bank Employees, Bank Employees Federation of India
and Indian National Bank Employees' Federation
for discussion and settlement.”

Sh. Harish Kapoor, aggrieved personally, raised the
present dispute on behalf of the Federation without raising
it before the appropriate forum in compliance of the
provisions of V bipartite settlement dated 14-2-95. The
appropriate person/association should have approached
the prescribed forum and primary direct involvement of
this Tribunal and the conciliation officer without
approaching such forum was barred. I have answered this

reference because of the directions of the Hon'ble the

High Court that the concerned Labour Tribunal should
decide the matter.

Accordingly, I am answering this reference as
follows:

1. Sh. Harish Kapoor was not competent to file the
complaint on behalf of the Federation and to
represent the Federation before this Tribunal in
the present reference. '

2. Paras 5.282 and 5.326 of Desai Award has no
concern with the creation of posts and there is
no violation of any right of any member of the
Federation, by the act of management, not Creating
the posts for conferring the specific performance
allowance.

Appropriate Government be moved for the
publication of award. Thereafler, file be consigned,

G K. SHARMA, Presiding Officer
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New Delhi, the 2nd February, 2009

8.0. 515.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No, 25/2006)
of the Central Government Industrial Tribunal-curn- Labour
Court, Bhubaneswar as shown in the Annexure, in the
Industrial Dispute between the management of Paradip
Port Trust and their workmen, received by the Central
Government on2-02-2009.

[No.L~38011/1/2006-IR (B-IT}}
RAJINDER KUMAR, Desk Officer
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AN_NEXURE
CENTRAL GOVERNMENT INDUSTRIAL
PRESENT : ShriN. K. R. Mohspatra
Presiding Officer,
Industrisl Dispute Case No. 25/2006
- Dateof Passing Award-21st November 2008

Between :
The Mamgement of the Chairman,
Management Committee, Paradip Port Trust,
CF & H Scheme, Paradip, Orissa-754 142.
... 1st Party-Management
AND
 Their workmen represented through the
The General Secretary, Utkal Port & Dock
Workers’ Union, Brundaban Colony Housing Complex,
Paradip Port, Paradip, Orissa-754 142.
... 2nd Party-Union
APPEARANCES
Shri Saroj Misro, For the 1st Party-Management
Management Committee.
Shri B, N. Mcharana : ~ For the 2nd Party-Union.
AWARD ON MAINTAINABILITY OF THE
REFERENCE (ISSUE NO. 1)

The Government of India in the Ministry of Labour,
in exercise of powers conferred by clause (d) of sub-section

(1) and sub-section (2A) of Section 10 of the Industrial

Disputes Act, 1947 (14 of 1947) have referred the dispute
for adjudication vide their Order No. L-38011/1/2006-IR(B-1I),
dated 11-10-2006.

- 2. After recelpt of the reference both the parties filed
their respective claim statement and written statement and
accordingly various issues were framed. Qut of these
issues, Issue No. 1 relating to maintainability of the case
was taken up first,

3. While conmdenng the above issue, the complex
nature of the reference became the centre of discussion. In

this regard the Union advanced the argument that the

Government is competent to make any reference of an
Industrial Dispte under Section 10(1) of the Industrial
Disputes Act together with such other matters connected
thereto and under Section 10(4) the Tribunal while
adjudicating such dispute can also decide such matters
that are incidental to such dispute or matter connected
with such dispute and as such the reference in the present
form is maintainable in the eye of law. The Management
instead of elaborating its stand simply left the matter to be
decided by the Tribunal.

4, Forﬂleabove,ﬂnrefereneemqmmneedato '
be reproduced ag under. :

“Whether the demand made by the Utkal Port &
Dock Workers” Union Paradeep that 125+114 standby
workers of standby list, now listed under CF & H
Scheme are entitled to be paid at the same rate of
wages as fixed for and paid to the workers who are
members of Paradip Port & Dock Mazdoor Union is
justified and legal? Whether not providisg job to
these 125+114 erstwhile standbyy workers now listed
in 1994 Scheme during 1995 to §-3-1996 amounts to
illegal lay-off? If so, whether they are entitled for
guaranteed wages of 12 days per month, wage for
the weekly off days/holidays along with attendance
allowance @ 1/60th of monthly wages for the said
period and what other relief are the workm\m
concerned entitled to™.

5. Inthe case between State of Bombay-Versus-(K.P.)
Krishna reported in 1960-1F-LL)-592 SC it has been held by
their lordship that orders of reference should be made to -

~ the Authorities in accordance with the provisions of
_ Section 10(1) of the Industrial Disputes Act. If the order is

contrary to the provisions of Section 10(1) in the matter of
selecting the appropriate authority, the order shall be
invalid. Likewise in a case between workmen of Hercules
Insurance Co. Limited-Versus-Hercules Insurance Co. Ltd,
reported.in 1961-1-LLJ-249 it has been held by the Apex
Court that where the reference is inconsistent with, the

. statutory provisions of Section 10, it would be invalid.

6. Now while judging the reference in the bhck-drd;i

 of the above findings of the Hon’ble Court it appears that

the reference is in two parts and it is in regard to two
distinct subjects. While the first part is in regard to payment
of wages to a Section of workers at par with another section

of workers, the second part deals with another subject .
relating to illegal lay-offand its consequential reliefand us

such the second part can not be said to be a matter
connected with the first part. It should be remembered that -

. the term “any matter appeanng to be connected with or
relevant” as appearing in Clause {b), (¢) and {d) of Section

16(1) is not syncnimus with the term “matters incidental
thereto” as appearing in the concluding lines of sub-section
4 of the Section 10 of the LD. Act, As per the requirement
of clause-(b), {(c) and (d) of sub-section (1) of Section 10
the Government while making a reference of an Industrial
Disputes can also include certain other matters appearing
to be connected with or relevant to such dispute, Whereas
under section 10(4) the Tribunal has been asked to confine
its findings to the points of dispute and matter that are
considered incidental to those points, Therefore, the matters
that follow the second part of the reference can only be
considered as matters incidental to the said part but neither
the same nor the second part of the reference as a whole
can be regarded-as a matter “connected with or relevam
to” the first part of the reference, each part being separate
and distinct on subject from the other.
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7. In view of the same when the reference has not
been made strictly in accordance with the requirement of
Section 10(1), and the second part of the reference not
being a matter connected with the first part, it is held that
the Tribunal lacks its jurisdiction to adjudicate the reference
in its present form the same being contrary to the
requirements of Section 10{1} of the I.D. Act.

8. For the findings given above the other issues are
left unanswered.

9. The reference is disposed of accordingly. It is
however open to the Government to make separate
individual references in repsect of item No. 1 and 2.

Dictated and Corrected by me.
N.K.R. MOHAPATRA, Presiding Officer
% feeeht, 2 Wl 2009

WA, 516 3T faars st 1947 (1947
F1 14) it 4T 17 & SITR01 H, B2Y TR Yoeres 9
T YaYa B e Praemn! iR s FEE § i,
# fife olaifie faams o 2= wew sifim s
HEiTTg & Y (HRY e 151/2001) F SRl S §
W HET TEHR F 2-2-2009 F) W EIN |

(4. TA-12012/190/2000-31% SR (f-11)]
T3 |AR, B Hfuwrd

New Delhi, the 2nd February, 2009

8.0. 516.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Ceniral
Government hereby publishes the award (Ref. No.151/
2001) of the Central Government Industrial Tribunal-cum-
Labour Court No. 1, Chandigarh as shown in the Annexure,
in the Indusirial Dispute between the management of
Allzhabad Bank and their workmen, received by the Central
Govermnment on 2-2-2009,

[No. L-12012/190/2000-[R (B-1[)}
RAJINDER KUMAR, Desk Officer
ANNEXURE

BEFORE SHRI GYANENDRA KUMAR SHARMA
PRESIDING OFFICER, CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT-1,

CHANDIGARH

Case No. 1. D. 1512001

Sh. Ramesh Kumar S/o0 Sh. Tulsi Ram, Vill. & P.O. Sama,
Pathankot-145025, (Punjab)

... Applicant

Versus

Allahabad Bank The Regional Manager, AB, Regional
Office, 2nd Floor Civil Lines, Jalandhar (Punjab) 144001.

... Respondent
APPEARANCES
Workman in person
Sh.R.S. Rathee

For the workman

For the management :

AWARD
Passed on :- 20-1-2009

This reference is an exampie of making a simple issue
controversial by moving -unnecessary pleadings,
representations, appeals and notices by the parties. Simple
matter for adjudication before the Tribunal is the effect of
non-compliance of the transfer order dated 17-10-88. The
workman was transferred vide letter No. ROCH/ADM/39/
1540, dated 17-10-88, from Pathankot branch to SagarPura
Branch. On transfer, the workman did not join his duties at

.Sagarpura Branch of Allahabad Bank, but opted to

challenge the transfer order by raising an industrial dispute
in the office of ALC (Jammu), who in turn sent the failure of
conciliation report to Government of India. But the
Government of India refused to make a reference. It is
hereby made clear that the issue of refusing to make a
reference by the Government of India has not been agitated
before this Tribunal, nor this Tribunal is competent to
question the same. Thereafter, the workman filed a civil
suit challenging his transfer in the Court of First Sub-Judge
(Second Class), Pathankot, which was dismissed on
jurisdictional issue. The workman against the order of First
Sub-Judge (Second Class), Pathankot, dated 25-3-94,
preferred an appeal before the fist Additiona! District Judge,
Gurdaspur, which was also dismissed on merits. It is the
contention of the management that on both of the
occasions, namely declining the Government of India to
make areference and dismissing the appeal of the workman
by the first Additional District Judge, Gurdaspur, the
workman by a written notice was asked to join the bank at
its Sagarpura Branch, he failed and remained absent from
the duties. Thereafter, vide letter No. Karmik/1/58/1747
dated 20-3-98, a charge sheet was issued to the workman

. which was received by him on 27-3-98. He submitted his

reply on 27-3-98. He further submitted a supplementary

reply on 21-4-98, Both of the replies were found

unsatisfactory by the disciplinary authority, and
accordingly, disciplinary authority ordered a departmental
enquiry against the workman. The enquiry officer
conducted the enquiry. Opportunity of being heard was
given to the workman and management, and thereafter he
submitted his report on 31-7-99. The disciplinary authority
issued a show cause notice to the workman with the
proposed punishment, '

The workman, instead of submitting the written
representation to the disciplinay authority on proposed
punishment, preferred an appeal to the appellate authority.
This appeal was dismissed with advice to the workman to
submit the representation on show-cause notice. The
workman represented in detail and the disciplinary
authority, after affording the opportunity of personal
hearing, passed the punishment order dated 28-3-2000, In
its punishment order, the disciplinary authority removed
the workman from the services on both of the charges.

The workman preferred an appeal and took a technical
issue that Regional Office, Chandigarh was bifurcated on
27-3-2000 and the branch of his posting came under
administrative control of Regioial Office, Jallandhar. The
punishment order passed on 28-3-2000 by the disciplinary
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authority at Chandigarh, lacks territorial jurisdiction, The
appellate authority, oni this technical issue set aside the
punishment awarded to the workman and directed the
, appropriate authority to take necessary action. Thereafter,
the workman moved an application permitting him to join
at Pathankot on 3-7-2000. He also made a representation to
General Manager (appeliate authority) New Delhl,seekmg
his intervention permitting the workman to join his duties
at Pathankot branch of Allahabad Bank. This representation
was moved on 24-7-2000. the workman again raised an
industrial dispute and the Conciliation Officer/Assistant
Labour Commissioner (C) Jammu served a notice upon the

_ General Manager, Allahabad Bank on 4-9-2000 asking the -

management of the bank to represent in the conciljation
proceedings on 29-9-2000. The disciplinary authority again

passed an order dated 10—11-2000awardmgthepmtdlmmt
of removal from service on both of the charges.

On failure of conciliation, the Central Governmant
referred the reference vide Notification L-12012/190/2000
IR (B-1I) New Delhi, dated 28-03-2001, for adjudication to
this Tribunal which runs as follows :-

“Whether the action of the Regional Manager,
Allahabad Bank, Jallandhar in imposing punishiment
of removal from service upon Shri Ramesh Kumar,
Clerk-cum-Typist vide his order dated 10-11-2008 is
fair just and legal? If not, what relief the workman is
entitled and from which date?”

At every stage, whether it is the stage of issuing
charge sheet, conductmg the enquiry proceedings by the

enquiry officer, issuing show-cause notice to the workman.

and the previous punishment order dated 28-3-2000, which
‘was later on set aside by the appellate authority on
jurisdictional issue, detailed representation were moved
by the workman on very minute technical, non-technical,
legal and on ether grounds. If representations are counted
in pages those are several dozens in number, whereas, the
issue was very simple one. Workman was asked to comply
with the transfer order dated 17-10-88. The workman has
raised the issue of legality of transfer before several forums
unsuccessfully. It is the contention of the workman that he
has wrongly opted one of the forum to challenge his transfer.
The management cannot be heid responsible for wrongly
opting the forum by the workman. The worlanan has taken
very long time in challenging his transfer from Pathankot
Branch to Sagarpura Branch and thereafier, when he was

issued the charge sheet, he challenged the issuance of |

charge sheet on the ground of abnormnal delay of  years.
He has tried to justify his contention that the judgements/

_orders passed by the wrong forums are not binding on
him, hence,no weightage can be given on the decisions of
such forums. It is true that the decisions taken by a forum
having no jurisdiction will not be having the binding force,
but it is open for this Tribunal to consider the time taken by
these forums while considering the plea of the workman on
issuing the charge sheet after delay of 9 years. The delay
was consequent to the act of the workman by challenging
his transfer order before the different forums
unsuccessfully. It is not open for the workman to challenge
the charge sheet on the ground of delay.

From the representatnons, statement of claim,
affidavits, cross-examination and other materials on record
including enquiry and the report, I am of the.
view that the main contention of the workman is that there
has been 2 violation of principie of satural justics by the
enquiry officer while ‘conducting the enquiry and the
disciplinary authority while awarding the punishment. It is
also the contention of the workman, subject to discussion
while answering this reference, that disciplinary suthority
and the enquiry officer acted biasedly while conducting
the enquiry and passing the order of punishment. For rest
of the contentions, which in my opinion,cannot be counted -
on tips of fingers, I am of the view that workman has become
over-sensitized while moving several representations.

As stated earlier, that workman was transferred from
one branch to another. He raised the issue of legality of
transfer before two fofums unsuccessfully. Even after
affording the opportunity to join on the new branch, he
continuously absented for a very long time. It was a valid

_cause for the management to issue a charge sheet for his

alieged misconduct for making unauthorized absent and
for non-compliance of the orders of the superiors regarding
his transfer. Proper opportunity was given to reply the
charge sheet. Workman replied the charge sheet twice. He
participated in the enquiry proceedings and was afforded
all possible opportunity of being heard by the enquiry
officer, I have gone through the report of the enquiry officer
and other materials on record which makes it clear that all
possible opportunity of being heard was given to the
workman. It is within the purview of the enquiry officer or .
the disciplinary authority to provide the opportunity of
bemghem’dandntnsnotw:ﬂlmmelrpwwewto compel the
workman to avail this opportunity of being heard. It is
stated by the workman that he attended the enquiry
proceedings under protest. It was his perception that he
attended the enquiry proceedings under protest but for
enquiry officer’s point of view, it was a fair, proper and
reasonable opportunity afforded to the workman at every
stage of the enquiry proceedings.

On persusal of the enquiry report it is clear that
detailed enquiry report has been submitted by the enquiry
officer on each and every point raised by the workman.

Contention of violation of principle of natural justice.
should be coupled with specific instances which resulted
in such violation. He must also prove the prejudloe caused
to him by such violation. The workman, in all his -
representations has only mentioned that enquiry officer
acted arbitrarily, illegally etc. with other such terminology
from the dictionary without mentioning the specific
instances which lead to the violation of principle of natural
justice and the prejudice caused to him by such violation.
The workman has also mentioned few sentences and the
paragraphs from the judgement of Hon’ble the High Courts
and the Apex Courts on the implication of violation of
principle of natural justice, but failed to specify any
instance which proved the violation of principle of natural - -
justice and the prejudlce caused to him. :

After cons:dermg all the facts and circumstances of
thecase,enqmryreportmdothermatemlsonrgcord, I am
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of the view that enquiry officer conducted the enquiry in a
fair, proper and reasonable manner and there has been no
violation of any rules of principle of natural justice.

Conducting the enquiry in a fair and reasonable
manner is a different issue than the decision making of the
enquiry officer while submitting the enquiry report.
Perversity of judgement can be questioned, even if, the
enquiry has been conducted in a proper, fair and reasonable
manner. As stated earlier that a simple issue of non-
compliance of the transfer order has been made by the
workman so complicated by presenting so many
representations on several grounds. There was a transfer
order in effect. Its operation was not stayed by any forum
of competent jurisdiction. Whatever may be the nature of
transfer order, it was duty of the workmen to comply with
and to join at the new place of posting, but he failed even
after getting so many opportunities for joining on new
place of posting. Thus, there is no iota of evidence which
proved before the enquiry officer that the transfer order
passed by the competent authority was not in operation
and its implementation was stayed by a competent forum.

As the workman failed to join the new place of
posting, the enquiry officer aftem affording the proper,
reasonabie and fair opportunity to the workman, rightly
submitted the report with the finding on both of the charges
as weil proved. Thus, I have no occasion to question the
decision making of the eaquiry officer while deciding both
of the charges enumerated in the charge sheet. After the
enquiry report, disciplinary authority served upon a notice
with proposed punishment. The workman, instead of
replying the show-cause notice, preferred an appeal which
was dismissed by the appeliate authority with the direction
to present his representation on show-cause notice. The
workman filed the detailed representation and after perusing
gvery point of representation, the diseiplinary autho- 'ty
awarded the punishment of removal from the services on
both of the charges vide order dated 28-3-2000.

The workman preferred an appeal against the order
dated 23-3-2000 and a technical objection was raised that
on bifurcation of the office on 27-3-2000, disciplinary
authority/Assistant General Manager, Chandigarh was not
competent for awarding the punishmeit. The appealiate
authority on this very technical issue also became over-
sensitive and set aside a well reasoned order of punishment
on the ground that on account of bifurcation of the office
dated 27-3-2000, disciplinary authority at Chandigarh was
lacking in territorial jurisdication,

_ I have a different view. The appealiate authority had
been over sensitized while setting aside such a well
reasoned order on highiy technical ground. Before
bifurcation order disciplinary authority at Chandigarh has

afforded all possible opportunity of being heard and the

"~ file was reserved for orders. Once the file was reserved for

orders,the bifurcation of temitorial jurisdiction will be having

no effect on the punishment order passed by disciplinay
authority at Chandigarh. As this issue is not before this

Tribunal, nor this Tribunal is competent to question suo

motu on setting aside the dismissal order by appellate

authority, | am bound, while answering this reference, by

the order of appellate authority setting aside the
punishment awarded by disciplinary authority at
Chandigarh dated 28-3-2000.

Now this Tribunat has to consider what shall be the
effect of setting aside of order dated 28-3-2000? Whether it
will amounted to the reinstatement of the workman into the
services as claimed by him? Service jurisprudence is very
clear on this issue. The appellate authority has set aside
the punishment order only and not the charge sheet,
enquiry proceedings and enquiry report. In enquiry report,
both of the charges against the workman have been held
to be well proved. Thus, the effect of setting aside order
dated 28-3-2000 will be that the competent disciplinary
authority could pass the order of punishment afresh after
affording the opportunity of being heard to the workman.

It is also the contention of the workman that the
disciplinary/Regional Manager, Jallandhar has not afforded
the opportunity of being heard before passing the order of
punishment dated 10-11-2000. On perusal of the materials
on record, it is established before this Tribunal that a
detailed representation was given by the workman which
was on file of the Regional Manager/disciplinary authority
to consider the view point of workman, It is true that a
formal notice of being heard was not given to the workman
by the disciplinary authority Jallandhar, but the workman
has failed to prove that he has something more to say apart
from the representation he has given to the disciplinary
authority at Chandigarh and any prejudice was caused for
non-issuing fresh notice of being heard by the disciplinary
authority, Jaliandhar, before awarding the punishment of
removal from the services on both of the charges of
misconduct on 10-11-2000.

In between the order of appellate authority setting
aside the removal order dated 28-3-2000 and the
punishment order dated 10-11-2000, the workman has raised
the industrial dispute in the office of Assistant Labour
Commissioner, Chandigarh and Assistant Labour
Commissioner, after taking cognizance on demand notice
has served a notice on the management of Allahabad Bank
fixing a date for conciliation. Undoubtedly, during the
conciliation proceedings, disciplinary authority at
Jallandhar passed the punishment order dated 10-11-2000.
The workman has challenged this order under Section 33
of the Industrial Disputes Act, on the contention that during
conciliation proceedings, the disciplinary authority was
not competent to pass the punishment order without
permission of the Competent Court. The workman has relied
the law laid down by Honble the Apex Court in Jaipur Zila
Sahkari Bhumi Vikas Bank Ltd. vs. Ram Gopal Sharma (2002)
SCC (L&8)279. I have gone through the case law referred
and relied upon by the workman, | am of the view that the
law laid down by Hon’ble the Apex Court is not applicable
in the present case because in the case before Hon’ble the
Supreme Court, the proceedings were pending before
Industrial Tribunal whereas, in the present case the
conciliation proceedingts were pending before conciliation
officer/Assistant Labour Commissioner, Jammu and in my
view the protection under Section 33 is only available when
any proceeding is pending adjudication before the
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Industrial Tribunal or Labour Court. Thus, the plea taken
by the workman under Section 33 is not acceptable.

As stated earlier, enquiry was conducted by the
enquiry officer in a reasonable, proper and fair manner and
there has been nio violation of any principle of naturai justice.
No prejudice was caused to the workman by any act of the
disciplinary authority, Accordingly, I am of the view that
he was, for his misconduct, rightly removed from the
services. The bank has recruited the workman for certain
specific jobs, As a consideration to this job, he was paid
his salary. Without legal cause, the workman absented
from the bank for a long time. It not only affected the working
conditions but discipline of the institution as well.
- Moreover, I am of the view that there shoutd be a ‘ZERQ

TOLERANCE' in case of inaction. The workman, without
- any justification unauthorisedly absented from the bank,
he has rightly been removed from the services of the bank.

The reference is answered accordingly. Appropriate
Government be informed. Thereafter, file be consiged.

G.K. SHARMA, Presidng Officer
7t feeelt, 3 Sl 2009

WA, 517 —3efirr fur sifufam, 1947 (1947
W 14) W 9 17 & HTEW §, HE5T W y@ g o

Mg e # Wiy # Hag Pralee Sk 37 TR @

¥, aryeiy F fafée sl fireng F Bt wen b
ST, HHoTRR & ot (W FE 52/1999) Y R
gl §, I BT TER W 03-02-2009 T R g 40
[¥. ©1-17011/6/1999~3¢ &R (R-11) ]
, TR A, B sfiprd
New Delhi, the 3rd February, 2009

$.0. 517.— In pursuance of Section 17 of the .

Industrial Disputes Act, 1947 (14 of 1947), the Central
Govemment hereby publishes the award (Ref. No. 52/1999)
of the Central Government Industrial Tribwmat-cum- Labour
Court, Kolkata now as shown in the Annexure, in the
Industrial Dispute between the management of The Sr.
Divisional Manager, LIC of India Divisional and their
workmen, received by the Central Government on
03-02-2009

(No.L-1701 1/6/1999-IR (B-IT)]
RAJINDER KUMAR, Desk Officer

ANNEXURE

CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL AT KOLKATA

Reference No. 52/1999

Parties : Employers in relation to the management of Life
Insurance Corporation of India

AND
. Their workmen.

 Present : Mr. Justice C.P. Mishra, Presiding Officer.

APPEARANCES -

. On behalf of the Mr. D.K. Paul, Advocate.

Management. C

On behalf of the Mr. R.N. Paul, Advocate.
_Workmen '

State : West Bengal.
Dated : l%]muary, 2009
AWARD

By Order No.L-1701 11&99/1R(B-Il)dated30-l 1-1999
the Government of India, Ministry of Labour in exercise of
its powers under Section 10(1)(d) and (2A) of the Industrial
Disputes Act, 1947 referred the foliowing dispute to thls
Tribunal for adjudication : :

“Whether the action of the management of LIC of
India in not absorbing the services of S/Shri.
Amamath Sharma, Mahendra Mukhia and Sanjay
Chhetri in the cadre of Group ‘D’ employee is just,
fair and reasonable? If not, to what relief the workmen
are entitled?”

2. Th:sreferencehasbeenmadeatthemstanceof
ChayaszanShmmikShang.heremaﬁcrtoberefenedas
the union. Statement of claim, however, has been filed under
the signatures of the three concerned workmen as mentioned
in the schedule of reference. The case of the workmen as it
appears from the statement of clainis in short is that the Life
Insurance Corporation of India, hereinafier to be refetred as
the Company is a Government of India Undertaking and it
has got its business all over India and also has got a Branch
at Jalpaiguri in the name and style of L.1.C. of India, Darjeeling
Branch in the District of Darjeeling wherein the concerned
workmen, namety; S/Shri Amamath Sharma, Mahendra
Mukhia and Sanjay Chhetri were given employment by the
Branch Manager on 23-3-1990, 30-0?—1990 and 01-01-1992
respectively as Class IV employees in ‘Group ‘D’ cadre on
daily wage basis @ Rs. 70 per day. Theyhadbeenservmg
under the Company from their respective dates of joining
continuously and without any break and were discharging
their duties to the entire satisfaction of the management.
They all were maintaining clean, spotless, unblemished and
meritorious record during the tenure of their respective

lndusu_y : Insurance.

* services With utmost perfection and sincerity, but all on a

sudden the management of the Company terminated their
services with effect from 11-11-1998 without assignifig any
reason whatsoever. Iinmediately the workmen through the
union moved the Assistant Labour Commissioner {C),
Kolkata and the issue was settled through the proceedings
held on 30-12-1998 and the management of the Company
re-engaged them with effect from 01-01-1999 in accordance
with the terms and conditions as laid down in the aforesaid
proceedings dated 30-12-1998 as per seftlement. The workmen
had to accept the said terms and conditions as laid down in
the aforesaid settlement in which the number of days of
work has been reduced to 15 days per month in order to -
sustain their living at any cost, although the Company can
provide them work or all working days in a month. The
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concerned workmen had been performing their duties in the
permanent or perenniai nature of job since the date of their
joining continuously for more than 240 days every year,
alternatively on all working days per month. The concerned
workmen and their union raised claim for regularization before
the management, but finding no other alternative an industrial
dispute was raised before the Assistant Labour
Commissioner (C), Kolkata. The conciliation proceedings
were held which ended in failure due to uncompromising
and adamant attitude of the Company and ultimately the
matter has been referred to this Tribunal for adjudication. It
is alleged that the Company does not follow the laws of the
land in respect of the labour matters and indulges in unfair
labour practices and victimization while administering the
discipline in the industry. According to the workmen they
have got the right to get regularization in their respective
Jjobs and benefits, facilities and other terms and condidtions
of service which are enjoyed by the other regular workmen
of the Company doing same nature of Job and there should
not be any discrimination in service condition between the
two sets of the workmen. The services rendered by the
concerned workmen are essentially indispensible in the
interest of running the administration of the Company as

they are retained for a long and continuous period without

any break, It is accordingly prayed that the Company be
directed to absorb and regularize all these concerned
workmen in the service in Group ‘D’ cadre.

3. The Company filed a written statement denying
claim and contentions of the workmen. It is stated in the
written statement that the reference is not maintainable as
the employees are not workmen within the meaning of the
Industiral Disputes Act, 1947. The claim of the employees
is also stated to be not maintainable in the facts and
circumstances of the case and algo in law, Regarding the
facts it is the case of the management that the concerned
workmen were neither given any offer of employment nor
served with any appointment letter. They worked as casual
daily labourers in the office and were paid @ Rs. 7.42 per
hour. They were not terminated as they were never
recruited. However, these casual workers were engaged
for a long time. After recruitment of Class IV employees in
the month of Cctober, 1998 the management did not have
any need for these people for full month’s engagement.
These concerned workmen could not pass the test held in
the month of May, 1998 and as such there was/is no scope

to recruit them under any circumstances, Regarding the -

settlement it is stated that the attempted adjudication at
Darjeeling on 30-12-1998 was under tense condition and
there was failure report on 27-05-1999 at Siliguri meeting
and there was no settlement. The company has denied and
disputed the averments of the workmen in seriatim,

4. A rejoinder is alse filed by the workmen denying
the contentions of the Company and also reiterating its
claim and contentions made earlier in its statement of claims.

5. All the three concerned workmen have been
examined on behalf of the workmen. WW-1, Amarnath
Sharma has stated in his evidence that he joined the
Company on 23-05-1990 as a Peon in Group-D on daily

wages basis and i1 addition to that he also used to work as
an Assistant. He worked in total for more than 240 days.
He worked there till 10th November, 1998. He used to get
Rs. 74 per day earlier and at the time of his last working
Rs. 94 per day. He i\as referred to the chart filed showing
the number of days fi>r which he had worked in a particular
month and particuiai’ year. Neither any charge sheet nor
any show cause or notice was issued to him before his
removal from service. He had filed representation to the
management for his reg ularization/absorption in service in
Group-D Peon. He has also stated that his father was
working in the Company who died in hamess. He has further
stated that there was an x\greement before the conciliation
authority to the effect that they shall be engaged for 15
days in a month. They we re ordered to be paid @ Rs. 115
per day and in total Rs. 17.25 for 15 days. According to him
it was agreed that this ar rang:ment to continue till the
disposal of the reference of dispute. He has also stated
that he was working in a permianent post and demanded
abasorption in regular service:. In cross-examination the
witness has stated that he neither applied for service nor
received any appointment kettier at the time of entry into
the service. He has also stite:d that he did not file any
petition for appointment on compassionate ground after
the death of his father in 198.2. He has admnitted that on 3rd
May, 1998 a test was taken for the persons working on
daily wage for regularizati on of their services and he
appeared in the test, but did not pass the same.

WW.2, Mahendra Mul thia has stzsed in his evidence
that he joined the Company < n 30th July, 1990 in Class-TV
cadre as a Peon on daily wage 'asis and he was removed from
service on 11-11-1998. He wa 5 getting; Rs. 7.42 per hour and
he used to work for 8 hours d:iily, He used to work for more
than 240 days in a year and .1lso used to get Rs. 2000 per
month. He has further stated that the post on which he has
been working is of permanert nture and he made prayer
before the management for absorption in Ciass-IV. He has
also stated about the agreement before the conciliation
authority in the same line of W'W - 1. In cross-examination this
witness also admitted that there was a test taken for
regularization on permanent post on 3rd May, 1998 and he
participated in the said test, but did not pass the same.

WW-3, Sanjay Chhet:'i has stated in his evidence
that he was engaged in the Company on 01-01-1992 in
Class-I1V Group-D category as sub-staff, but removed from
the service on'11-11-1998. Enrlier he used to get Rs. 72 per
day and at the time of his removal he used to get Rs. 94 per
day. His further evidence is s imilar to the evidence of other
two witnesses. In cross-exarnination this witness has stated
that the total number of employees in his office is 45 to 50
and 6 persons working as Class-IV o Group-D employees.
There are 4 permanent employees and they are not inchided
in that 4, He has stated that since January, 1999 he is working
in the Company after the agreement hefore the conciliation
officer. He has admitted that he neither received any
appointment letter nor rotice of termination. He has also
admiited that he had participated i1 the test taken on 3rd
May, 1998 for absorption in permanent cadre, but did not
pass. Some persons have passec in that test and they
have been appointed.

i
1
§
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6. On the other hand, MW-1, N.T. Bhutia an
Administrative Officer at Jalpaiguri Divisional Officer of
the Company is the solé witness for the Company in this
case. At the relevant time he was Administrative Officer in
the Personnel & Industrial Relations Dept. of the said
Divisional Office. He has stated in his evidence that the
 three concerned workmen used to work on daily wage basis

in the Company at that time. No appointment letter was
given to any of these three persons. They were engaged
on the basis of need and because of non-availability of
work, they wers discontinued. The question of termination
of their services did not arise. He has further stated that on
3rd May, 1998 a test for recruitment of Group-D staff was
- held and these persons had also appeared in that test, but
they did not succeed. The successful candidates were
selected and appointed: He has also stated that at present
there is no vacancy in this category of job. According to
him the recruitment of all types in the Company is governed
by the instruction of 1993. In cross-examination the witmess
has stated that he knew the concerned workmen as they
were working on daily wage basis. He has also stated that
these persans are still being given casual engagement, but
there is not requi He has denied that their services
were terminated on 11-11-1998, He has further stated that
because there is no rule for their absorption, they have not

. been-absorbed. He, however, does not know whether the .

recruitment rules have been filed in this case.

7. Some documents have been exhibited on behalf
of the workmen, Ext. W-1 is the joint letter of the concerned
workmen dated 16-11-1998 addressed to the Regional

Labour Commissioner, Kolkata regarding the alleged

termination of their services, Ext. W-2 is the letter of the
Assistant Labour Commissioner (Central), Kolkata dated

04-12-1998 addressed to both the parties on the same -

subject, Ext. W-3 the joint letter of the concemned workmen
dated 12-12-1998 addressed to the Chairman of the
Company, Ext W-4 is the proceedings dated 30- 12-1998
held by the Assistant Labour Cormissioner (Central),
Kolkata in the matter in question. Ext. W-5 is the letter of
the Assistant Labour Commissioner (C), Kolkata dated
12-04-1999 addressed to both the parties on the industrial
dispute over alleged termination of services of the
concerned workmen, Ext. W-6 is the proceedings of

ing dated 27-05-1999 held before the Assistant Labour

Commissioner (C) on the above subject. Ext. W-7 is the
report of failure of conciliation dated 31-05-1999 in the
matter in question. Ext. W-8 is a certificate issued to the
concerned workmen which was signed by various
persons. Ext, W-9 is a letter dated 15-12-1999 written by
the President of the Shramik Sangh to the Branch
Manager, Darjeeling Branch of the Company in respect
of the concerned workmen. Ext, W-10 is a certificate issued
to the concerned workmen by one Amarnath Ghosh, Ext.
‘W-11 marked collectively are the attendance register of
the concerned workmen, Ext. W-12 are the monthly
statements of part-time/temporary and daily wage
employees of Darjeeling Branch of the Company and Ext.
W-13 is the certificate issued to Amarnath Sharma one of
the concerned workman by the Branch Manager,
Darjeeling Branch of the Company. The thanagerhent,
however, choose not to exhibit any document on its behalf.

- 615 GI/09—8
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8. On the-perusal of the aforesaid facts and evidence
1ed on behaif of either side it is evident that this reference
relates to the olaim of the three woikmen' against the

of LICI for not absorbing the:services of these

persons in the cadre of Group-D) as per their claim made in:-

this connection. According to the workmen thoy were

appointed by the Branch Manager of LICI s Class-1V -

employminGroup—Dcadreondaiiywagohasismdhadf—
been serving their from their réspective date-of joining

continuously without any break. However, the

_ managenent
terminated their services with effect from 11-11-199§ without - -

any reason and so the workmen had raised the dispute -

through their union before the ALC(C), Kotkata and the
issue was also settled through the proceedings held on
30th December, 1998 and the management them

with effect from 15t Janusry, 1999. The concerned workmen

all aiong had been performing their duties in-permanient

and perennial mature of jobs since the date of their joining -
continuously for more than 240 days every year and they - -

are still so working there as a result of settiément dated

30th Decemaber, 1998 vide Ext. W-4 in this regard. They .

have got the right as such for regularization in their
respective jobs and other benafits and facilities stc. like
other regular employees of the Company doing same nature
of job and there should not be any discrimination in service
conditions betweea the two sets of workmen and therefore,
they have prayed that the Company be:directed ta absorb

and regularize all the three workmen in their services in -

Group-D cadre. . ‘

9. Learned Advocato for the workmen bas also filed
his written notes of argument in this connection and
submitted that the workmen filed evidence: showing the -

period of work done by them for the period March, 1990 to
December, 1998. However, the management has not filed
siny paper in rebuttat to.show the claim of the workmen to
be otherwise and as such as. lsid down in H.D. Singh v.
Reserve Bank of India & Ors., AIR 1986 SC 132 the evidence

of the workmen i$ to be accepted as true and corect that

they all had worked for more than 240 days swd as such are
legally entitled to be considered for their regular
appointment in the Company: He has aiso referred to the
case laws laid down in Haryana Urban Develapment

Authority v. Devi Dayal, 2002-1-L1:)-265; M/s. Tanwary &

Footwear Corporation of India v. Raj Kumar & Anr., AIR
2002 SC 508 and Executive Enginner, Electricity Distribution
Division, U.P. State Electricity Board, Bareily v. Hydra
Electric Employees Union & Ors., AIR 1999 SC 1520.and
submitted thai since the workmen had worked for more
than 240 days in a year before termination ofgheir acyvices,
such termination of services without payment of
compensation etc. is illegal and as such they are entitled to
be reinstated in service with all the benefits arising theredf.
T have considered the submissions of the learned Advocate
for the workmen and the case laws cited by Him in this
connection. It is evident that the workmen in this. case
have no doubt worked for more than 240. days- for several
years but the facts of this case are quite different as in this
case no such order of temination was ever passed against
the workmen, but they had also been given a chance to
appear in the test so held for this purpose to be appointed
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through a regular process of selection under the rules,
They, however, did not qualify therein and so the question
of their permanent absorption or regularization does not
arise in the present set of facts and circumstances of this
case nor the case law is so applicable in their case as it s so
argued on their behalf. Even if the workman might have
worked for more than 240 days in a year for several years
on adhoc basis, they do not acquire any legal and
substantial right as such to be so considered for their

regular or permanent absorption on this ground alone as -

the legal position is now well settled with the decision of
the Hon’ble Apex Court as taid down in Secretary, State of
Kamataka & Ors. v. Umadevi (3)& Ors,, (2006)4 SCC |1,

10. Management, however, has challanged the
aforesaid facts and claim and contentions of these workmen
by submitting that the concerned workmen were never
given any such employment like that of regular employee
through any appointment letter by getting them recruited
as per test held in this regard. They were just engaged on
casual hasis on payment of wages @ Rs. 7.42 per hour.
There is no question of termination of their services as
they have not been so recruited under the rujes. They also
vould not pass the test held in the month of May, 1998 and
as such there was no scope for their recruitment
permanently in Class-1V cadre of the Company as it has
been so claimed by them in this regard. The question of
any regularization or absorption as such does not arise as
there is no sanctioned post nor they were ever so rectuited
und: -he Recruitment Rules of 1993 of the Company which
coul -anfer any such right or staus upon them to be so
abs: v 1 In this connection they have also cited the
FEC: 4 L. ~ision of the Hon'ble Supreme Court in Secretary,
Ste e of b ~mataka & Ors. v. Umadevi (3)& Ors., (2006) 4
SCC 1 wie =in the principle of law applicable for such
revruitmen: egularization, absorption etc. has been laid
down by sa- 7 that a regular process of recruitment or
aprointment has to be resorted to when regular vacancies
in the post at a particular point of time are to be filled up.
Fiiling up of reguiar vacancy cannot be done in a haphazard
manner or based on patronage or other consideration.
R cular appointment must be within the rules. In paragraph
43 of'this dicision the Hon’ble Apex Court has clear) ¥ made
observation to this effect as under

"43. Thus, it is clear that adherence to the rule of
equality in public employment is a basic feature of
our Constitution and since the rule of law is the core
of our Constitution, a court would certainfy be
disabled from passing an order upholding a violation
of Article 14 or in ordering the over looking of the
rieed to comply with the requirements of Article 14
read with Article 16 of the Constitution. Therefore,
corsistent with the scheme for public employment,
the Court while laying down the law, has necessarily
i hold that unless the appointment is in terms of the
relevant rules and after a proper competition among
qualified persons, the same would not confer any
right on the appointee. If it is a contractual
appointment, the appointment comes to an end at

the end of the contract, if it were an engagement or
appointment on daily wage or casual basis, the same
would come to an end when it is discontinued.
Similarly, a temporary employée could not claim to
be made permanent on the expiry of his term of
appointment. It has also to be clarified that merely
because a temporary employee or a casual wage
- worker is continued for a time beyond the term ofhis
appointment, he would not be entitied to be absorbed
in regular service or made permanent, ferely on the
strength of such continuance, if the- originai

appointment was not made by following a due -

process of selection as envisaged by the relevant
rules. It is not open to the court to prevent regular
recruitment at the instance of temporary employees
whose period of employment has come to-an end or
of adhoc employee who by the very nature of their
appointment, do not acquire ary right. ......."

11. In view of the above settled legal position the
matter has to be considered one way or the other as
submitted on behalf of the cither side in respect of the
relief claimed on behalf of the workmen for absorbing them
in the service of the LICI or otherwise in this. regard.

12. The evidence led on behalf of the workmen itself
goes to show that they had not been appointed after having
passed any test held for this purpose. On the other hand,
they did not qualify in the test held by the Company so
that they could have been legally appointed as per
recruitment rulés in this regard. WW-1, Amar Nath Sharma
in cross-examination himself has admitted that he neither

applied for service nor received any appointment letter at

the time of entry into the service. It is also admitted by him
that on-3rd May, 1998 a test was taken for regularization of
the persons who had worked on daily wage, but he did
not pass the test, So also it has been stated by the other
workmen, WW.-2, Mahendra Mukhia and WW-3, Sanjay
Chhetri showing that they all had participated in the test
for absorpition but they coutd not pass and some persons
who had so appeared and passed in the test had also
been appointed in this connection. So far as their
continuance in the service as per agreement, Ext. w4
during conciliation proceedings before the ALC(C),
Koikata is concerned, this does not confer any substantial
legal right in their favour to be so considered for their
absorption in the service as bypassing the recruitment
rules itself as any such appointment or absorption can
only be made through proper selection process under the
rules and not otherwise.

I3. In view of the aforesaid facts and circumstances
the question of absorbing the services of the three
concerned workmen in the cadre of Group ‘D’ employee
under the LICI does not arise. The workmen accordingly
are not entitled to any relief. '

The reference is answered accordingly.

Dated, Kalkata, C.P. MISHRA, Presiding Officer
The 19th January, 2009, .
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New Delhi, the 3rd February, 2009

8.0. 518.— In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby ‘publishes the award Ref. No.229/
2000 of the Central Government Industrial Tribunal-cum-
Labour Court, No.1, Dhanbad as shown in the Annexure,

i the Industrial Dispute befween the management of Canara
Bank and their workmen, recewed by the Central
Gomnumtm3-2-2ﬂﬂ9 :

[No. Lf12012f39mm(3-n)]
'RAJINDER KUMAR, Desk Officer
BEFORE THE CENTRAL GOVERNMENT
"INDUSTRIAL TRIBUNAL NO.J, DHANBAD

- Inthe mmrofarefotence Under Sec. 10(1) (d) (2A) of
the Industrial Disputes Act, 1947

Reference No. 229 of 2000
' EmPldyers in relation to the management of Canara Bank
Their Workmen
Present ; Shri H. M Smgh, Premdmg Officer.
APPEARANCES
Forthe Employers - :  Shri F. Ahmad, Advocate.
For the ‘Workmen Shri D. K. Jha, Advocate.
State : Bihar. - ~ Industry : Bank.
" Datedthe24th November, 2008
'~ AWARD

By Order Na. }-12012/39/2000-IR (B-1I) dated
11-8-2000 the Central Government in the Ministry of Labour
has, in exercise of the powers conferred by clause (d) of
sub-section (1) and sub-section (2A) of Section 10 of the
Industrial Disputes Act, 1947, refemdmefollowmg dlsptltc
for adjudication to this Tribunal: -

«Whether the action of the managei:-ent of Canara

Bank in dismissing the services of Shi: Stvencha

Kumar Sinha, Clerk w.e.f. 28-7-1998 is justiied? I
not, what relief the workman is entitled 1o ?”

-t 2. As per writtén: staiement «of the workman:it has

been stated that he ‘was: appainted s a-cherk ané:joined

service im Canara Bank, Siwan Brarch-with. cffiect: from
31-8-1986 as & clerk with entire satisfactién toalleencemed
on regular basis: The workman was falsoly impticated in a
fraudulent transaction relatingto S.B. Account No. 24389
of withdrawal of amount:of Rs. 30,000 pertaining to

* Indrashwan Prasad of Yillage Jaijore. The management of

Canara Bank suspended the workmen vide order dated
23-8-97 in contemplating of disciplinary ptoceedings, and
charge-sheet was issued on 23-3-97 levelling two poimts
charges alleging gross misconduct-within the.meéawing of
Clause (j) Regulation 3 Chapter-X1 of Canata Bank Service
Code and (2) prejudicial to-the interest of the Bankiunder
clause .{m) of the said Regutation -of thi Bank. The
management ordered for holding domestio.enquiry:and
appointed.Shri H.-R. Mishra, Senior Managet of the:Bank
as Enquiry Offices and Shri Sanjay Kemar: Smgh, Law

- Officer, Divisional Office; Patna o5 preserting officer vide

orderdated 24-12-97. The managemeént appoiated Enquity
Officer and presenting officer before the receiptufreply to
the charges levelled in the:charge:sheet. The workman
requested the menagement to-grant time vide rewesmtamn
dated 9-9-97 in reply to the management's letter daged 23-8-
97. Even in the:absence of reply to the charpe-sheetof the
workman the enquiry proceeded. The Enquiry Officer fixed
the date for holding domestic enquity proceedings for §:2-
98 at Siwan Branch for which notice was issuied oy 21-1-98.
The Enquiry Officer of his own changed. the. nature of
enquiry from tegular te pretithinary vide letter dated 29-1-
98 and fixed a date for holding. oferiquiry for 9-2<98 and

- also changed the vente of holding etiquiry fror Siwei to

Patna. On 9-2-98 the workman: preseed frimself:in. the
preliminary proceeding heid in tfi Circle Offitel Pataa and
denied the charges levelled in the charpe-sheet.:lnthe
course of preliminary: proceeding thete wasno presenting
officer, no witness, no documentary: evidence toprove
charges levelled against the workman. Theworkiterihad
given consent'to Sri R. M.'P. Misra,- Apl. Assistant of the
Bankto defen&the workman in the prelunmary enqulry

_ Onthedateofprelumnmyenqmm%-%mm
was no presenting officer to-present the case of the

- management, record of proceedingd!could not be:made.

Shri. R. P. Mishra and Shri H. R. Mishia; Enquiry Officer

“held. some discuisions and decided to write to the

management in matter ¢f -exonerating charges. levelted
against the workman and the Enquiry Officer inducted the
workinen to sign on a paper which wak sted:to be the
proceeding of the preliniinary enquiry in Which he had
recommended for exonerating e tharges tevelled against
the workman withowt disclosiay the senters’ - nd witknut
allowing the workman to go through the sawd 'so-callu:)
proceedings. The Enquiry Officer did-notgive s eopy-c.f

- tlie so-called proceedings to the workman: The workamen

while awaiting the order of exonerating charges ievelle:
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against him in pursuance of preliminary enquiry dated
9-2-98, he got order for dismissal passed by the Disciplinary
Authority vide order dated 28-7-98. Thereafter the workman
requested the Disciplinary Authority to supply the copy
of enquiry report vide letter dated 18-8-98. In response to
letter dated 18-8-98 the Disciplinary Authority supplied
the findings of the enquiry officer and failed to supply the
so-called proceedings drawn by the Enquiry officer on
9-2-98 which was the basis of the findings of the Enquiry
officer. The Disciplinary Authority supplied the finding of
the enquiry on 1-9-98 i.e. after the order of dismissal passed
on 18-7-98, The finding of the Enquiry officer was false as
there was no proceedings of preliminary enquiry on 9-3-98
at all. The statement made by the Enquiry officer that he
had asked the C.S.E. about acceptance of charge was far
from the truth. When the presenting officer was not present
on 9-2-98 how did the Enquiry officer ask the presenting
officer for his submission and how did the Enquiry Officer
ask him to submit written brief when the Enquiry Officer
himself had stated that the presenting officer did not find it
necessary to record proceedings on the plea of confession
made by the workman, where was the question then? Day
10 day proceedings do not speak of it with authentication

of the parties concerned. Non-supply of the preliminary .

enquiry report denied the workman the opportunity of
making representation against the penalty imposed and
this amounted to denial of reasonable opportunity which
is a breach of principle of natural justice. The workman
after dismissal preferred an appeal to the General Manager,
Canara Bank Head Office, Bangalore on 6-9-98. Inreply to
the appeal preferred by the workman, the Assistant General
Manager, Canara Bank vide his letter dated 6/12-10-98
intimated that the Appellate Authority has desired to give
personal hearing in the matter and sought for the
willingness of the workman to avail opportunity. The
workman before attending the hearing before the Appellate
Authority requested for a copy of the enquiry report on
9-2-98 wherein the singnature of the workman was taken
on some paper and of some other persons like the Enquiry
Officer, the Presenting Officerand SriR. P. M ra vide his
letter dated 27-10-98. On receipt of the so-cauea proceeding
dated 9-2-98 the workman made submission on 22-2-99 in
writing in the course of personal hearing before the General
Manager, Canara Bank, New Delhi for setting aside the
order of dismissal and for reinstatement as the enquiry was
false. The Appellate Authority turned down the appeal of
the concemed workman vide order dated 27-3-99. On refussal
to concede the appeal for reinstatement wirh full back
wages, the workman sent demand notice to the General
Manager, Deputy General and Chief Manager of Canara
Bank at Bangalore, Patna respectively vide letter dated
7/8-6-99. The Appellate Authority vide letter dated 7-7-99
turned down the demand for reinstatement with full back
wages of the workman. The workman ultimately raised an
industrial dispute before the A.L.C.(C) Patna for his
intervention under the provisions of I. D. Act. But the

Conciliation proceeding ended in failure and the Govt. of

India, Ministry of Labour referred the matter for
adjudication before this Tribunal for adjudication.

~ 3. The management has filed written statement and
stated that the concerned workman has been dismissed from
service. He has neither right to claim reinstatement from the
management nor statitory duty is cast on the management
to reconsider the matter in respect of the peison dismissed
from the services of the Bank where dismissal is on the basis
of a duly conducted enquiry in terms of Canara Bank Service
Code in compliance with principles of natural justice. It has
been stated that the concerned workman while working at
Siwan Branch of Canara Bank had unauthorisedly obtained
possession of two cheuge books with leaves No. 8605061 to
8605070 and 520351 to 520360. On 24-2-1997 it was observed
from the Savings Bank Account No. 24389 that there was a
withdrawal of Rs. 30,000 by way of cheque No. 8605061
drawn on self and payable to bearer. S, K. Sinha has signed
on the back of the cheque and received the cash of Rs.
30,000/-. The said cheque book had neither been noted to
the Cheque Book Issue Register nor issued to any customer
of the branch. Subsequently on 1-3-1997 another cheque
leave No. 520356 for Rs. 30,000/- purportedly signed by Shri
Indrashan Prasad, Saving Bank Account holder
No. 24389, and drawn on self and payable to bearer and
signed by Shri Sinha on the back thereof was presented for
payment. The concerned workman has received the payment
of the said amount and it was observed that the relevant
cheque book was not issued to anyone as per the Cheque
Book Issue Register of the Branch, but the said cheque
leaves have been entered in Mr. Sinha's own handwriting in
the Savings Bank Ledger folio of Sinha's S. B. Account No.
10691 with the branch. On the same day
i. . 1-3-1997, out of the proceeds of the said cheque S. K.
Sinha had pushed a DD No. 701478 for Rs. 30,000 on Patna
favouring Manish Kumar and Haridwar Bhagat, but since

‘the cheque leaf No. 520356 presented for payment could not

be paid on account of the relevant cheque book having not
been issued to the particular account holder, Indershan
Prasad. The full particulars of the charges are also mentioned
in the charge sheet dated 23-8-1997 issued to Sri Sinha.
Against the misconduct the Bank initiated departmental
enquiry by appointing Enquiry Officer and Presenting Officer.
During the preliminary enquiry, the workman admitted the
charges unconditionally and also by way of his letter dated
Sth February, 1998. The Disciplinary Authority agreed with
the findigns of the Enquiry Officer and proposed the
punishment of dismissal, by according personal hearing to
the workman. The workman made his submission which was
considered and thereafter the Disciplinary Authority imposed
the punishment of dismissal. Against the said order the
workman preferred departmental appeal. The Appellate
Authority after according the personal hearing and
considering his submissions thereon confirmed the
punishment as the Appellate Authority did not find any
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roasons to inteefeve. The averments mentioned in para 3 are
~ accepied to the extent that he was working in the Siwan
* Branch from 31-8-1996. However, the contention of the
workman that he had satisfactory record of wesk performance
is contrary to fiscts. The workman was falsely bplicated in
a fraudulent transaction relating-te S. B. Account is
contrary to facts. He accepted the charge-sheet on 1-9-
97. The workman vide his letter dated 9-9-97 sought time

to submit his reply to the chargesheet. The Competent
Awthority granted time till 36-9-1997 to submit his reply..

Since the workman had not submitted his reply till
23-12.97, the Dlsciplinary Authority under Regulation
8(2)(B) of Chapter XI of Canara Bank Service Code
appointed Enquiry Officer and Presenting Officer. The
Bank suspended the workman vide order dated 23-8-97.
Since the workman had not submitted his reply to the
Disciplinary Authority till 23-12-1997, the Disciplinary
Authority initiated enquiry by appointing Enquiry Officer,
B. K. Sinha, concerned workman was given several
opportunities but he failed to make submissions and
therefore Sri Sinha was estopped from contending that the
enquiry was conimence in the absence of any submissions

on the chargesheet. The Enquiry Officer had granted

sufficient time to the workiman to attend the preliminary
enxquiry at Circle Office, Patna vide his letter dated 29-1-98.
However, the allegation that the Enquiry Officer vide his
letter dated 29-1-98 changed the nature of enquiry from
regular procéeding to preliminary proceeding is false and
the same is hereby denied. The Enquiry Officer had
postponed the preliminary enquiry which was scheduled
to be held on 6-2-98 to 9-2-98.and the workman had duly

participated in the preliminary enqulry alongwith his

defence representative without raising any objection at
the relevant time. Therefore, the allegations stated herein
are contrary to factual position. Having attended the
enquiry, the workman cannot claim that the venue and
date has been changed without his consent. The
averments of the workman are contrary to facts and
contentions are totally denied. It is a fact that enquiry was
held on 9-2-98 and the workman had accepted the changes

unconditionally. From the proceedings of the enquiry dated -

9-2-1998, it is clearly recorded in the enquiry proceedings
dated 9-2-1998 and since the charges were admitted
uncodltlonally there was no need to proceed further with
the enquiry. Hence, it is stated that there was no violation
of principles of natural justice. During the personal hearing,
the workman admitted the charges and pleaded mercy before
the Disciplinary Authority. He never explained to the
Disciplinary Authority any prejudice was caused to him
during the personal hearing especially when the charges were

admitted by him. The workman also preferred a departmental -

appeal and the workman had an opportunity to advert to the
findings of the report before the Appeliate Authority, which
he availed and the same was ¢uly considered by the Appeilate
Authority. During the appeal also the workman did not ¢laim
any prejudice in the enquiry proceeding.

' regjarding pre liminary issue to final enquiry wi

: Henew, it is prayed that the action of the mansgement
ofCamBmkmdumssmgthemofﬂwcmd
work man, Clenkw.e.f 28’7-1998}13 justified and the workman

isnoien entitled to any relief.

. M'Ihewmkmsuhnmadrqondwmﬂwme :
facts: -0 .. -

5B 'I‘hemanagememhasprtﬁ:dadWlH R.

‘Mish ia, who has proved Ext. M-f to M-6. ‘The workman

has prodtwedhnnselfasWWl mﬂmmldomnenm
Ext.W-lﬁ)W-l? R

&Lcmedcounselofd:ewoﬂumnarwdﬂmtm
nature of gy uiry has been changed by the Er quiry Officer
holding
pretiminary e 1quiry. Moreover, vmnsotholchng enquiry
has algo beeny’ changed. Inﬂmmm;he,mmagmnmfs
wnness,Mw-g mcross-cmummnstatedthamutmem
the letter dated 29—1-98wh1¢hwassmtmﬂleooncemed
workmnd:cnmﬂonhasbemmademgafdmzpnhmmary

enquiry. On the first date of the domestic enquiry is -

comdmdasprelh'nmmyenquuyandﬁxthatreasonm
some of the documents the mention is about preliminary
enquiry and he stated at page 4 that thére was no any
separate preliminaty enquiry as such and since on the first
day itself the concerned workman confessed Bis guitt. It

: showsthatwimnh'ehmmyh‘lalenquhyhﬂhmm

Learned counsel ofthemwemﬂntarguedﬁut
wlwntheworhmhucmfes&edhugmltthwewasno

need of holding preliminary enquity. There is no force in
the argument of the ranagement because preliminary
enquiry is must and after preliminary engquiry the final

enquiry would have been donebyﬂmemmgement It
mowsﬂlatnaturaljusncthasnotbeenfollowed’

7. Second argmneﬁ\ofﬂae workmian lsthat a,ﬁer-
enquiry copies of proposal for dismissal, epquiry
proceeding report and punishment imposed have not been
served on the concerned workman which was against the
principle of natural justice. In\ this respect the management's
witness MW-1 at page 4 stated that I had not recommended
any punishment to be impasedl against the concerned
workman in my enquiry report. A$ he was not concerned,
he could not say whether prior to awarding punishment
the copy of enquiry report was sent to the concerned
workman or not. this statement shows that the concerned
workman was dismissed without serving copy of enquiry
report, proceedings and proposed punishment to the
concerned workman which shows that thets is violation of
natural justice. Though, in this respect the management
agrued that WW-1 admitted in cross-exsmination that
management served him finding of enquiry report, but this

~ finding of enquiry report has beeri given to thie onderned

workman after proposed punishmient, which should have
been given to the workman before passing finat order. This
has not been done by the management so far. In this respect
on behalf of the workman (1999) 2 ‘3upreme Couxt Cases 21

V
L

|
1
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has been referred in which Hon'ble Supreme Court laid
down :-

“Holding of ex parte enquiry behind the back of the
employee—Test is whether is serves as a mstive or
foumdation of the termination—For this purpose court
can go behind the order—If the purpose of the enquiry
is not to find out the truth of the allegations of
misconduct but to decide whether to retain the
employee against whom a cloud is raised on his
conduct such enquiry only serves as a motive for the
termination -—But where the enquiry is held wherein
on the basis of the evidence a definite finding is reached
at the back of the employee about his misconduct and
such finding forms the basis or foundation of the order
of termination, such order would be punitive—Where
enquiry officer examined the witness, recorded their
staternents and recorded a findiug of misconduci
behind the back of the employee and also
recommended his termination, order of termination on
the basis uf such finding and recommendation would
be punitive and against principles of natural justice.”

8. On behalf of the management 1988 PLJR 145 has
been referred in which Hon'ble Supreme Court laid down
that employee can not be prevented from taking further
steps under a relevant Labour Act. “Departmental
proceedings—employee chargesheeted— reply submitted
—reply substantial to estabhsh cha'geh-—No further enquiry
necessary”.

9. The management has afso referred a decision of
Hon'ble Supreme Court reported in (2001} 6 Supreme Court
Cases 392 in which Hon'ble Court laid down for furnishing
copy of enquiry report and nature of and effect of non-
compliance with such rule is procedural and mandatory, the
delinquent seeking the order of his dismissal be quashed on
the ground of non-compliance with the said provision, must
show that he was prejudiced thereby, otherwise the said
omission would not be fatal to the impugned order. The
management has alsorelied on a decision of Hon'ble Supreme
Court reported in AR 1996 SC 1669 in which Honble Supreme
Court laid down that principles to be followed in context of
disciplinary enquiries and order of punishment imposed by
employer upon employee-scor explained. The Hon'bie
Supreme Court also faid down that—

“Disciptinary snguiry—Natural justice-Substantial
compliance with rule—Copies of statements of two
witnesses not supplied to delinquent—-1iowever, he was
permitted o pursue them and take notes there—from more
than three days prior to their examination—No objection
raised by delinquent—t cannot be said that he had no fair
hearing or enquiry against him was not fair enquiry.”

10. Learned counsel of the workman also referred
(1993} 4 Supreme Couwrt Cases 727 in which Hon'ble Supreme
Court held that when enguiry officer is other than the
disciplinary authority, held, delinquent employee is entitled

to a copy of enquiry report of the enquiry officer before the
disciplimary authority takes decision on the question of

guilt of the delinquent—deiinquent has a'right to

reasonable opportimity to represent against findings of
Enquiry #ficer. This pertains fo the first stage efthe inquiry
when disciplinary suthority takes decision on the basis of
the enquiny reppst alongwith delinquent employee's reply
1o it and otherevidence which constitute an ‘integral part
of the inquiry, As per law laid down by the Hon'ble Supreme
Court, onthe part.of the management not to supply enguiry
report to the copcerned workiman shows that natural justice
has not been. followed because as per law laid down by
Hon'ble Court delinvuent has right to represent against
the finding of the Enquiry Officer. In this case the Hon'ble
Supreme Cpurt alspreferred (1991) 1 SCC 588, 1991 SCC

(L&S)612,(1991) 16 ATC 505,(1988) 3 SCC 600, 1988 SCC

(L&S) 869, (1992)1:8CC 709(1992) 3 SC 605,

11. Learned counsel of the management argued that
as the concerned workman admitted his guilt so on the
basis of admlsslon he was dismissed from service, but as
per aliegation of the workman's representative it shows
that he signed admlssmn with presumption that he was
going to be exonerated which seems not to be very correct
because the workman is literate person.

Re.gardmg Servmg of copy of enquiry proceedmg
and pmposed punishment letter has been received written
by the concemned by Ext. W-8 dated 18-8-98, regarding
demand of copy of enquiry proceeding report which has
been served gn him on 1-9-98 as per Ext. W-9, Though he
has been dismissed from Service on 28-7-98 as per
Ext. W-7 which shows that as per document filed by the
management he was not served copy of the enquiry report
and proposed pumshment In this respect learned
representative of the mangement argued that he was given
personal hearing as per Ext. W-6. Ext. M-6 shows that
personal hearing of the concerned workman v-as held on
27-7-98 and final order was passed on 28-7-98, it cnly shows
that the concarned workanan was not given suffic;ent time
before final order was passed against him as per docunent
filed on behalf of the management. There is no document
regarding pretiminary enquiry after which final hearing has
been held by the management because after preliminary
enquiry chargesheet should have been issued. The
concerned workman had,been issued chargesheet on
23-8-97. Before this Tribunal no document has been filed
by the mamagement which shows any preliminary enquiry
has been held and on which basis final enquiry was held
and issued to the concerned workman and as per evidence

- produced by the management's witness, MW-1, who has

stated clearly that letter dated 29-1-98 was sent to the
concented workmatt which mentions regarding preliminary
enquiry. It shows that beforg preliminary enquiry,
chargesheet was issued on 23-8-97 and he aiso stated tha
there was no preliminary enqguiry as such. Agair siaed
that preliminary enquiry was held on 9-2-98.
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In ﬂns respect learned counsel of the management
arguedthatmthecasoofﬁwm&forguyhyaad:'s
employee it is not. necessary that preliminary enquiry. be.
held and after preliminary enquiry finel enguiry shali beheld: -
Moreover,heahonmaedthntthcconmedwurhnmdns

int his letter dated 9-2-98, Annexure-2; admitted that he hais
committed forgery and withdrew money from the Bamk by

makiag signatee of a-customer. Learned counsel of the
management also argued that.the comoerned employeedias -
ﬂzllypmumpatedmﬂleenquuyandpmmlheamg.k
shows that there is no illegaiity in the enquiry conducted .
againsi the workman. As per Annexure-8 in presence of his - -
mpresemveaﬂﬂwomanedwmmdmsc:plnwy
Authority on 27-7-98 the concemed workman has admitted
msguihmdalsoslatedﬂiathegmnndacallwveforw

to meet his aiting mother and wife. Tt only showsthathe has

committod fraud and withdrew money by making forged
signature of the. client of the Bank. If his mothes or wife was
ill he could take and borrow money. from his co-workman or -
from friend-or relative and not to commit forgery. by -
mmmmmmmmm
of the client, Thlslsnogroundmathehaddeposmdks
30,000/- mﬂuBﬂkaﬁer&audwasMaed S

" 12 In'view of the above facts and clrcumstances I
come to the conclusion that thé ‘action of the management
of Canara Barik'in diénntssmgthe setvices of Shri Satyendra
Kumar Sinhia, Clerk, w.e.f28- 7—199& is Just:ﬁed and the "’
concemned worlcman 1s not enlitled toanyr rehef '

ThlszsmyAward. AP

R HMSINGH Pmngmgomcer |

%ﬁﬁﬂ 3 w0, 2009

urarrsw—ai'tdlﬁmﬁmwﬁﬁzm 1947 (1947
amu)uﬁmn%wﬁ.ﬁwmﬁaak
3I- B TR W g PR 3k Tl e %
09, spEe Pt sheife fer F S20g g shie
SO ST & v (Wmsm)aﬂmﬁa
w8, a’r%ﬂawa&a—m—zmw}mm .
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NewDeIhl the3rd demy 2009

'S.0. 519 —in pursuance of . Sectlon l‘? of the
lnduslnal Dlsputes Act, 1947 (14 of .1947), the- Central .
Govemment hereby publishes the award Ref. No.32/20040f .
the Cenéral Govemmem Induslml Tribunal-cum- l.abour
Court, Kolkana a5 shown in the Annmre, inthe. Indumal

Dispute between the managementof Central Bank of India. .
and their wqjqnen,woelvedbyﬂieCmualemmwm .

32: 2009
[No 1-1201 1mmmtn—nn
RAJINDER KUMAR, Desk Oﬁioer

19-7-2004 the G_ovemmem of mdu, qu'_
pawers Ufider -

DtsputetothisTmfof Jud[“* tioni:

" the Centrat Btk of Iidia Entploy i
- be refeired a8 ihe’wﬁoﬂ THe casé" of thé workmim'ad it
appears froti the staterAitof cluim ofthe tinfori i brief s
that S/Shef Utpal Pl idf TaFalc Math Ofiod, atias Babln
: Ghmhﬁemcmmm%ﬁsmew
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LN

 Baok of Indisby net regularizing Shei Litpe) Paviad
Shri- Tarsk Nath Ghosh for: the post of Peon/Sub-- -
roedinate SinfEis justified and alsn whesher theiagtion
-af the mansgement of Central Baok of india innet .
- obsemving the Section 25F of 1D Adkis justified? If - -
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Alc. through vouchets prepared inthélr

~ P/L Misc. e
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staff and customers of the Bank. It is stated that there is no
designation and/or post of Water boy in successive bipartite
settlements. It is claimed that the concertied worlanen are
entitled to get permanent recruitment in the Bank as
subordinate staff as per their qualifications. It is alleged that
the management had violated its own circulars by not paying
remuneration to the concemed workmen for Sundays and
holidays falling in between their days of work. It is also
alleged that the Bank has indulged in unfair labour practice
by not complying with the provisions of the bipartite
settlernent, Sastri Award and the Industrial Disputes Act,
1947. It is pointed out that as per Section 2(ra) of the
Industrial Disputes Act, 1947 read with item 1- of Schedule V
of the Act casuals or temporaries and to continue them as
such for a long time with an object to deny the employee the
benefits under industrial law or to deprive them the status
and privileges of permanent worker amounts to unfair labour
practice. The union has also quoted some portion of an
Award dated 12th March, 1999 passed by the then Presiding
Officer of this Tribunal in Reference No.3 of 1995 wherein
the management of the Bank was directed to reinstate one
Dilip Kumar Ghosh in service as a casual worker from the
date of termination and to pay him all his back wages.

3. The management of the Bank has filed a written
statement denying the disputing the claims and contentions
made on behalf of the workmen. 1t is stated therein that the
present dispute cannot come under the purview of an
industrial dispute as there is no employer - employee
relationship between the Bank and the persons involved
in this reference. The reference is stated to b not
maintainable because it does not mention the date of ¢laim
for absorption of the workmen concerned. Regarding the
facts it is the case of the management that the concerned
workmen were engaged by the Staff Canteen for pyeparation
of and supply of food. The employees working in the StaT
Canteen used to be employed by the Canteen Comuittee
which has its different entity and the status of the
employees working in the Staff Canteen is different from
the staff engaged at any Branch of the Bank. Their services,
however, were used for supplying drinking water to the
staff of the Bank at its Regional Office. Calcutta (South) for
half an hour or one a day well before starting of the works
in the Staff Canteen and they were suitably compensated

for the same. Their engagements were purely, on job basis

and such it cannot be termed as ‘casual’. They were not
engaged by the Bank to perform any job of a Peon on full
time basis. They were paid @ Rs.16 per day through P/L
vouchers and petty cash vouchers. It is stated that as per
procedure laid down by various circulars/orders,
agreements the Bank had to recruit 8 sub-staff through
local Employment Exchange against any vacancy either
temporary or permanent and that too after following certain
guidelines, but the concerned workmen were not appointed
through any Employment Exchange after following
prescribed procedure. They were engaged by the office of

the Regional Manager (South), Calcutta as and when
necessary and mot on regular basis, According to the
management the circulars/orders as referred to on behalf
of the workman ig not connected to the issue in dispute

and Section 25F of the Act has no application in the case’

of the concerned workmen. It is also stated that the
concerned workman do not come within the purview of
‘workman’ as defined in Section 2(s) of the Act and,
therefor- the nature of job as performed by them cannot
be adjudicated by this Tribunal to give relief of
regdiarization to their respective posts which are not in
existence in the banking industry. Therefore, the workmen
are stated to be not entitled to any relief in this case. ¢

4, A rejoinder is also filed on behalf of the workmen
reiterating their claims and contentions as already in the
sstatement of claims.

5. Both the parties have examined two witnesses sach
in support -of their respective cases. On behalf of the
workmen both the concerned workmen have been examined.
WW-1, Utpal Paul has stated in his evidence that he was
working as Peon in the South Regional Office of the Bank
at Cemac Street. As a Peon he was serving drinking water
10 the members of the staff, customers and at the Regional
Manager's chamber. He was also making-over letters at the
<hamber of the Regional Manager, He has stated that he
had worked from 28-12-1987 to 24-12-1988 for 292 days and
from January, 1989 to December, 1989 for 272 days. He
used to be paid through vouchers initially @ Rs. 8 and
subsequently @ Rs. 16 per day. He, however, did not get
any payment for Sundays and holidays although there
was a circular for making such payments. He also stated
that there is a circular issued by the Central Office of the
Bank for absorption of the workmen who have worked for
240 days continuously in a period of 12 months. He has
further stated thet he had read upto Class-X and posses
Employment Exchange Card. According to him one Dilip

Kumar Ghosh who had completed 240 days in a calendar
year was appointed in the Bank. He has prayed for his -

absorption as a confirmed worker in the Bank, In cross-
examination the witness has stated that he was working as
amember of the sub-staff on daily wage basis and not as a
\ull-time worker in the canteen of the South Regional Office
o.fthe Bank. He has stated that there was no written order
fo," his appointment. He cannot say how the regular workers
wei'e getting their wages. He has also stated that no
deductions used to be made by the employer from his
wages. His further evidence is that his duty hours were

from 10.A.M. to 5 P. M. without any break. He did not sign

the attundance register, but the Head Peon used to keep
note of his attendance. He did not enjoy the benefits of
casual leave, earned leave etc., like what the permanent
sub.ctaif, of the Bank used to get. Regarding the other
memberyof sub-staff it is stated by him that they used

record thair attendance in the muster roll and the officers
 used to af'er their attendance, :
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WW-2, Tarak Ghosh is the other concermed workman
in this case, He has stated in his evidence that he worked
in the Bank at 7, Camac Street from 28-12-1987 to
24-12__-1988ﬁJrZ%daysmdﬁ'mnz-l-l989t03(}-12-l989fur
272 days. He used to work in Bank from 9 AM.to 5SPM. In
the morning he used to serve water amongst the staff
members, officers and customers and keep the letters and
files on the tables of the officers and also take the files to
the chamber of the Regional Manager. He was also sent to
the different branches by the officer of the Bank. He used
to get @ Rs. 16 per day for such work and also train/bus-
fares through veuchers, but he did not get any payment of
working on holidays and Sundays. According to him his
name was recommended and forwarded to the Head Office
4he Bank for absorption. He has also stated about the
circular of the Bank regarding absorption of the casual
workers who had completed 240 days work in a calendar
year. He has prayed for his permanent employment in the
Bank. In cross-examination the witness has stated that he
used to work in the moming, i. ¢., 9 AM. to 2 P.M. and
Utpal Paul the other concerned workman in the afternoon,
i.e, 2 PM.to 8. P.M. Even after 5 P.M. the witness used to
serve letters. On the next day he has stated that he used to
work from 9A.M. to 5 P.M. It is his evidence that besides
these two concerned workmen, there were two other daily-
rated workers, The concemed workmen used to work at
the direction of the Head Zamadar whereas the permanent
Peons used to work inside the Bank under the supervision
of the officers of the Bank. Permanent Peons used to sign
in the attendance register whereas the concerned workmen
were not required to do s0. He did not receive any letter of

appointment from the Bank. He does not know how the

other regular Peons were getting their salaries. He however,
used to collect money after signing on the voucher, It is
evidence that he was not sponsored by the Employment
Exchange and he was working in the Bank at the istance of
one officer of the Bank. He has stated that he has read upto
Class-II1 and the other Peons may have qualification upto
Class-IX or Class-X.

6. On the other hand, out of two witnesses of the
management MW-1, Satyavan Chattopadhyay was the
~ Sub-Accountant of the Camac Street Branch of the Bank
from QOctober, 1985 to July, 1997, He has stated in his
evidence that the concerned workmen started working in
the canteen as canteen boys by the canteen committee
and they cannot be treated as staff members and they
cannot claim to work as Bank employees. Salaries and
other privileges of the Bank employces are regulated by
the bipartite settlements and officers’ service regulations.
The concerned workmen were working in the canteen and
were serving tea, food and water amongst the staff working
in the Regional Office of the Bank at Camac Street and the
canteen committee used to maintain their attendance and
they were not working in the Bank. He, however, does not

615 Gl/0s—9

know whether the Bank used to employ them or not. It is
his clear evidence that the concerned. workmen were not in
any way connected with the Bank's work during his tenure
of service at Camac Street Regional Office and glasses of
water used to be served before the commencement of office’
hours. In cross-examination the witness has stated that he
knew the concerned workmen. In the years 1998 and 1999
he was not posted at the Regional Office of the Bank and
thus does not know that the concerned workmen were
allowed by the Regional Office management of Camac Street
to work as subordinate staff-cum-waterboy, but during his
tenure there, the management had not taken their services.
It is not within his knowledge that the name of the
concerned workmen were recommended for absorption by
the Regional Manager, South Regional Office of the Bank,
but agreed that from time to time circulars are issued by the
management as guidelines regardmg absorption of
employees who worked for 240 days in a calendar year.

MW-2, Sangit Sarkar an Assistant Manager of the
Bank posted at Siliguri is the other winesses for the
management in the years 1988-89 was posted at the Regional
Office (South), Calcutta in the same capacity. He knew the
concerned and stated them to be canteen-boys who used

- to supply only tiffin. He has stated in his evidence that the

canteen-boys are not guided by the circulars of the Bank
regarding staff and their salary is not same similar to those
of regular staff of the Bank. Canteen Committee of the
particular office or branch has the authority to appoint
canteen-boys, but he is not aware whether for their
appointment canteen committee had to take approval from
the Bank. Their service conditions are regulated by the
respective canteen committees. He has stated for recruitment
of regular subordinate staff of the Bank there is procedure
regulated by the circulars of the Bank. For doing some
urgent work they engage some extra persons, but these
concerned workmen were never treated as casual or
ternporary staff of the Bank. In cross-examination the
witness has stated that he cannot recall in which particular
department in the Regiona! Office South he was posted in
1989 and also that he was then the Manager PRS there. He
is also not sure whether the management had taken the
service from the concerned workmen as casual sub-staff
during 1988-89 and whether they were allowed to supply
drinking water to the staff members, officers and customers.
He has further stated that the concerned workmen supplied
drinking water, but he has no knowledge as to the amount
paid to them for their work. The witness has no knowledge -
if there is a circular of the Central Office of the Bank that
the persons who have completed 240 days work in a
calendar year in 1988-89 will be absorbed asa permanent
sub-staff straight-way.

7. Several documents have been exhibited in this
case on behalf of both the parties. Out of the documents
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exhibited on behalf of the workmen Exts, W-1 and W.2
are two letters dated 20-7-1999 and 14-9-2000 written by
the regional Manager to the Zonal Office regarding
absorption of the concerned workmen. Ext. W-3 is a
representation of the union dated 4/5-1-2002 addressed
to the ALC(C), Kolkata on issue in Question. Ext, W-4 is
the reply dated 1-6-2002 of the Regional Maganger on the
said subject to the ALC(C), Kolkata, Exts. W-5 and W-5/
| are the information one Babiu Ghosh and Utpal Paul
under the signature of Manager (PRS) of the Bank. Ext.
W-6 is a letter dated 6-7-1999 of the Sr. Manager-PRS to
the Regional Office, Calcutta South of the Bank regarding
absorption of casual workers, $/Shri Utpal Paul and Bably
Ghosh. Ext. W-7 is a letter dated 2-8-| 999 written by the
Chief Manager (PRS) to the Regional Office, Calcutta
(South) on the same subject. Ext. W-8 is a letter dated
1-1-2002 of the Chief Manager (PRS) to the Central Office
ofthe Bank providing information on temporary workmen,
Ext. W-9 is the failure of conciliation report dated
16-2-2004, Ext W- 10 is the leter No. 7/2/2001-ALC-11 dated
nil of the ALC(C), Kolkata to the Chairman and Managing
Director of the Bank over the Industrial dispute between
the parties. Ext, W-11 is the approach paper on the issue
of temporary exployees. Ext. W-12 is a letter of the
Assistant General Manager dated 10-8-2000 to the
Regional Office, Calcutta (South) seeking information
regarding subordinate staff engaged on casual/temporary
basis. Ext. W-13 is an office circular dated 4-10-1990 issued
by the General Manager of the Bank regarding payment
of wages to temporary employees including Sundays falling
in between their days of work. Ext. W-14 is the Centrai
Office Circular of the Bank dated 12-3-1991 regarding
absorption of temporary employees. Ext. W-15 is an Award
dated 12-3-1999 passed by this Tribunal in Reference No.3
of 1995, Ext. W-16 is another representation of the union
dated 10-6-2002 ta the ALC(C), Kolkata regarding
regularization of the concerned workmen in the service of
the Bank. Ext. W-17 is a letter of the Regional Manager
Calcutta (South) dated 28-10-2002 regarding regularization
of four workmen including the concemed workmen. Ext.
W-18 is a letter of the Chief Manager (PRS) dated 22-§-
2001 addressed to the different Regional Offices seeking
information regarding temporary workers. Ext. W-19 is the
minutes of the conciliation proceedings held on 27-07-2002.
Ext. W-20 is a circular dated 31-8-2000 issued by the
Regional Manager, Calcutta South to s} the branches under
its control seeking information on subordinate staff
engaged on casual/temporary basis. Ext. W-21 is a circular
of the Bank dated 13-10-198] regarding absorption of
casual/daily wage employees who have worked for 240
days or above in 12 calendar months. Ext. W-22 is Chapter
- 6 {(Rules regarding recruitment). Ext. W-23 js pages 190
and 191 of the service conditions of the Bank employees
and Ext. W-24 is the statements of working days in respect
of the concemned workmen.

8. Itappears from the documents exhibited on behalf
of the management that Exts, M-1, M2, M-6 and M-8 are the
same documents which have already been exhibited on
behalf of the wotkmen as Exts. W-12, W-20. W4 and W-14
respectively. Ext, M-3 is a letter of the Centra) Bank of India
Staff Congress (W.B.) to the ALC(C), Kolkata over the
dispute regarding regularization of the concerned workmen.
Ext. M4 isa letter dated 1 1-02-2000 written by the Assistant
Regional Manager, Regional Office, South Calcutta to the
ALC(C), Kolkata in the same subject. Ext. M-5 is a letter
dated 24-01-2000 written by the Regional Manager, South
Calcutta Regional Office of the Bank to the ALC, Kolkata
inreply tothe representation made on behalf of the workmen
on the Same subject. Ext, M~7 is a circular dated 20-05-2002
issued by the Central Office of the Bank regarding the
onus of the casual workers to prove continuous service of
240 days in a year as per Judgment of the Hon’ble Supreme
Court.

9. On the perusal of the aforesaid facts and evidence
led on the either side it is evident that the claim of these
two concerned workmen is for regularizing their services
for the post of Peon/Subordinate Staff in the Bank,
Aceordingtoﬂlemmeyhaveaheadywmkedformoreman
240 days in the years 1988 and 1989 as casual workers for
supplying drinking water to the staff and customers ofthe
Bank. Itis also stated tat they are entitled to get permanent
recruitment in the Bank as they fulfilled the required
qualifications prescribed by the Bank in this connection.
Management, however, has challenged it by saying that
these two employees, in fact, had been working in the staff
canteen employed by the canteen committee which has its
different identity and status and they were paid. through
petty cash vouchers in this regard. It is stated that for

Tecruitment of sub-staff the procedure is laid down in

various circulars/orders/agreements in the Bank and such
recruitment takes place through loca Employment Exchange
against any vacancy either temporary or permanent and
that too after following certain guidelines whereas these
workmen had not been so appointed after following the
prescribed procedure in this regard so that there is any
Question of regularization of their services may arise and
also that the provisions of Section 25F of the Act has got
no application to the present set of facts as stated by these
workmen and they are not entitled to get any relief in their
favour,

10. The workmen, however, in support of their ciaim
and contentions have relied upon the various documents
and circulars of the Bank to show that they are so entitled,
to be so absorbed in the Bank as Peon/Subordinate Staff
on the basis of their period of work as shown in the sheet
filed on the record vide Ext. W-24. Apart from that by his
oral evidence too WW-1, Utpal Paul, alias Pau} stated that
hehadsoworkedintheBankﬁnmRthDemnber, 1987 to
24th December, 1988, i.e., for a period of 290 day and even
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further to that from January, 1989 to December, 1989, ie.,
for 272 days and for this he was paid his wages accordingly.
It is also stated that the Regional Manager of the Bank
himself through his letter dated 20th July, 1999 had
recommended his case for his absorption in the Bank asa
casual worker vide Exts.W-1 and W-2 in this connection.
The circular issued by the Central Office of the Bank for
absorption of such workmen who had so worked for 240
days continuously in a period of 12 months was also there.
It is also submitted that like him one other employee. Dilip

kumar Ghesh was appointed by the Bank as a Peon as he |

too had completed 240 days in a calendar year and after
that he is so posted at Hari Mohan Ghosh Road Branch of
the Bank accordingly. The other workmen, WW-2 Tarak
Ghosh similarly stated that he had also so worked from
28th December. 1987 to 24th December, 1988 and then from
2nd January, 1989 to 30th December, 1989, i.c., for 298 days
and as such worked for more than 240 days during the said
period as per Bank’s circular in this respect Ext. W-14 to be
so entitled to get the relief for absorption in the Bank
accordingly. It is evident that there is no denial of the
period of work so done by these two worlomen by the
management except saying that they had done the said
work as being so appointed by the canteen committee and
as sueh they are not the employees of the Bank. The
statement as given by the two witnesses examined on
behalf of the management MW-1, Satyavan Chattopadhyay
and MW-2, Sangit Sarkar on the contrary, however,
pieaded their ignorance about the contents of the circular,
~ Ext. W-8 s0 sent about the recommendation so made for
absorption of these two workmen in the Banks so claimed
by them in this connection.

11. Considering al! these more or less admitted facts
and also the evidence led on behalf of either side, it is
evident that the workmen have based their claim on the
* circular dated 12th March, 1991, Ext. W-14 which providés
the condittons for absorption of® the temporary employees
working in the Bank during the relevant period. This circular
goes to show that temporary employees who had so put in
240 days of temporary service in any continuous period of
12 months after (1-01-1982 upto 3 1st December, 1990 were
to be considered for their absorption in the immediate
avaiiable vacancy in the Bank without any test and
interview. It also provide that qualification and age norms
etc. will not be insisted in their case and they will be so
considered for their appointment first before initiating any
recruitment process for making any such further
appointment in the Bank for any such vacancy so available
to be there in the Bank. It is also evident that paragraphs 4
and 5 of this circular relate to the case of those employees
who had so worked for the period 1987 to 24th December
1990 which gover the period of these two workmen since
they had so worked in the Bank as sub-staff and as such
deserve to be so absorbed in the Bank accordingly. In this
connection the document, Ext. W-8 as filed on their behalf

also is so referred to show that the information was given
to the Central Office by the Regional Office about such
temporary workers who had so worked on 3 1st July, 2001
asﬁnsmfmnatwnwassosoughtvmec:rculmssoreoewed
from the Central Office for absorption to be made of such
employees. The names of both the workmen were so
mentioned showing that they had so0 worked as sub-staff
in the Bank for the period of 1988 - 1989 and as such their

case may fit for their absorption.

12, 1t is aiso argued on behalf of the workmen that
on similar facts and allegations one other person, Shri
Dilip Kumar Ghosh who like them had so done his work in
the Bank for 240 days or so during the period 1988 - 1992
had also filed his claim before this Tribunal vide Reference
No.3 of 1995 which was decided in his favour on the basis
of the aforesaid circular of the Bank vide Ext. W-5 which
was 3o filed in that case as well in this regard. The
termination of services of the concerned workman was
held to be illegal and void for non-compliance of
provisions of Section 25F of the Act and as such deemed
to be in continued service as before, The Tribunal further
held the management to reinstate him in service as casual
worker and also pay him althis back wages found to be so
due to him in this regard, .

13. In view of the aforesaid facts it is evident that the
workmen in this case too simijlarly have proved their case
through their oral evidence as well as through the
documents filed by them in this regard to get a benefit
available to them under the aforesaid circular, Ext. W-14, it
is however found that the services of the concerned
workmen have already been terminated and $o there is no
question of their absorption arises at present by the
management, but it should however consider it after they
s0 join the Bank as casual workmen as they had been so
working earlier in this connection. - : _

14. Looking at the aforesaid facts it is fmmd— that
services of the workmen were terminated without any
compliance of provisions of Section 25 F of the Act and as
such it is found to be illegal and void accordingly and both
the workmen be deemed to have been continuing in service
as before. The management of the Bank is directed as such
to reinstate them in service as casual worker from the date
of termination of their services and pay half of the back
wages which may be found to be due to them accordingly.
So far as their claim for regularization as ciaimed through
this reference, the management may consider the same in
light of the circular so issued vide Ext. W-14 after they so
join the Bank as casual workmen in this regard.

The reference is answered accordingly.
C. P. MISHRA, Presiding Officer

Dated, Kolkata,
the 21st January, 2009
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TR FR, B s
New Delhi, the 3rd February,_ 2009

8.0, 520.— [n pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947}, the Central
Government hereby publishes the Award (Ref. No.103/
2000) of the Central Government Industrial Tribunal-cum-
Labour Court, No. 2, New Delhi now as shown in the
Annexure, in the Industrial Dispute between the
management of Allahabad Bank and their workmen,
received by the Cenitral Government on 3-2-2009,

[No. L-12012/160/2000-1R (B-11)}

RAJINDER KUMAR, Desk Officer

_ ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL
CUM LABOUR COURT NO.II, NEW DELHI

LD. NO. 10322000 DATE : 25-11-08
In the matter of dispute between :

The Genera! Secretary, _

All India Atliahabad Bank Employees Union,
. Aliahabad Basik,

Baroda House,

New Delhi-110001. ... Workman

Versus

The Regional Manager,
Allahabad Bank,

Regional Office,

13/34-Arya Samaj Road,

Karol Bagh, New Delhi-110005.

AWARD

The Centrai Government Ministry of Labour vide
Order No. L-12012/160/2000-1R (B-1I} dated 15-9-2000 has
referred the following ilndustriai dispute to this Tribunal
for adjudication :

“Whether the action of the Senior Manager
Allahabad Bank Tilak Nagar Branch, New Dethi and
the Regional Manager, Allahabad Bank, Arya Samaj
Road, Karol Bagh, New Delhi. In not permitting Shri
A. S. Arora CCC Tilak Nagar, Branch to officiate in
the allowance carrying.post during the period from
9-12-97 to September, 1998 and accordingly not
paying him the said officiating allowance is
reasonable, justified and valid ? If not, what relief
and benifit Shri A.S. Arora CCC Tilak Nagar Branch
is entitied for 7

...Management

On 14-10-08 A/R of the workman Shri R.S, Saini
appeared. A/R of the management was present and it was
submitted that there was likelihood of settlement in this
case. Accordingly the matter was adjourned to 31-10-2008
for exploring about the settlement. On 31-10-2008 none
from the side of the workman had appeared and the
management had moved an application stating therein that
the workman has submitted a letter dated 21-2-2007 stating
therein that claim of the workman has been settled and he

‘has no grievance now left against the bank and the workman

withdraws his complaint and requesied to treat the case as
settled and closed. The letter wriiten by the workman was
also enclosed alongwith the application filed by the Senior
Manager of the Management Bank. Today none has
appeared from the side of the workman. It is thus evident
that the workman has settled his claim with the management
bank out of court and he has no grievance left against the
Bank. Hence No Dispute Award is passed in this case. File
be consigned to record room.

SATNAM SINGH, Presiding Officer

Dated ; 25-11-08
¢ fawett, 4 BT, 2000
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[¥. TE-42012/165/2005- 3T 3R (& T-11) ]
TiE o 99, T Afusd
New Dethi, the 4th February, 2009

S.0. 521.— In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No,9/2006)
of the Central Government Industriat Tribunal-cum-Labour
Court, Bhubaneswar as shown in the Annexure, in the
Industrial Dispute between the management of M/s.
Hindustan Aeronautics Limited and their workmen,
received by the Central Government on 4-2-2009.

[No. L42012/165/2005-IR (CM-11)]
SNEH LATA JAWAS, Desk Officer
ANNEXURE

CENTRALGOVERNMENT INDUSTRIAL TREBUNAL-
CUM-LABOUR COURT BHUBANESWAR

Present : Shri N K.R. Mohapatra, Presiding Officer,
INDUSTRIAL DISPUTE CASE NQ. 92006
Date of Passing Award -18¢h December 2008
Between:

The Management of the General Manager,

M/s. Hindustan Aeronautics Limited,

Engine Division, P.O. Sunabeda,
Dist. Koraput, Orissa - 763 002 .
... 15t Party-Management.
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(And)

Their Workman Shri Sudhir Kumar Nayak,

Clo. RK. Swain, JK.P.M. Colony,

Qrs. No. E-11/9, At./Po.J K. Pur,

Dist. Rayagada, Orissa. ...2nd Party-Workznan
APPEARANCES.

M/s. G. Pujari, . Forthe Ist Party-

Advocate, Management

M/s. N.N. Mohapatra . For .the 2nd Party-
& Associste, Advocates. Workman

AWARD

The Government of India in the Ministry of Labour,
in exercise of powers conferred by Clause (d) of sub-section
(1) and sub-section 2(A) of Section 10 of the Industriat
Disputes Act, 1947 (14 of 1947) have referred the following
disputes for adjudication vide their Order No. L-42012/165/
2005 (TR(CM-II), dated 17-05-2006.

“Whether the action of the Management of
Hindustan Aeronautics Limited, Engine Division,
Sunabeda inflicting punishment of dismissal from
services upon Shri Sudhir Kumar Nayak is legal and
justified? If not, to what relief the workman is entitied
o7 '

Findings on preliminary Issue No.1 relating to
: propriety of the domestic enquiry

2.The Management of Hindustan Aeronautics
Limited, Sunabeda is a Central Government Undertaking.
On exercising necessary option some of its employees used
to get their salary through bank while others used to get it
in cash from the shop meant for disbursement of salary.
The disputant-workman used to get his salary througgh
bank. While the Senior Manager (Finance) was disbursiiag
the salary in the shop on 30-9-1998 one Satyabrata Bhak at,
P .B. No. 6820 complained that his pay packet had been
taken away by somebody on false personification. The
SmMmaga'(mece)asamﬂtmpomdthemamw
the Vigilance Department of the Management-Compemy
whereupon a preliminary enquiry was conducted and those
who were in the queue to receive their pay packets were
interrogated by the Asst.Vigilance Officer and after the
disputant was identified to be the man who had received
the pay packets of Shri Bhakat, the concerned Asst.

Vigilance Officer interrogated the workman and on his -

admitting the fault asked him to give his explanation in
writing. He was then placed under suspension and it was
followed by a charge-sheet dated 13/15-10-1998 vide
Ext.-Z in the following manner,

This is further to our letter No. KD/AP/D/19/98/5277,
dated 8-10-1998 vide which you have been placed under

suspension with effect from 8-10-1998, it has been reported

against you that:

(1YOn 30-9-1998 while payment was bemgmade to
employees by S/Shri .V.S. Prasad Rao, P.B. No. 1362 and
K. Mohan Rao, P.B. No, 2951, Sr. Accounts of Accounts
Department who were detailed for disbursement of salaries

- gt Repair and Reconditioning shop of Plant Maintenance

Deptt. (RR shop), situating in Block-I of the factory, you
approached the disbursement party at atound 9.00 AM
claiming to be Shri Satyabrata Bhakat, P .B. No. 6830,
Mechanic, an employee of your 1.0. Department.
Subsequently, you have also received and achiowiedged
the pay packet amounting to Rs. 3,330 of Shri Satyabrata
Bhakat, (salary for the month of Sept. 1998) by signing on
the acquittance report as “Satyabrata Bhakat”, although
you had no authority to collect the pay of Shri Satyabrata
Bhakat. Your pay was being disbursed through bank and
deposited myourAceotho H-17/1607 ofthe State Bank
of India, Sunabeda.

(2) Shri Satyabrata Bhakat later approached the
salary disbursement team for the payment of his salary
upon the above fact had come to light. During the course

f investigation regarding the missing of pay packet, you

were interrogated by the officials of the company on
5-10-1998% and 6-10-1998 wherein you admitted that you .
impersonated Shri Bhakat and received his pay packet and
also requested 1o be excused claiming it to be your first
such mistake. You have also given a written statement
admitting the offence committed by you in presence of
S/Shri VK. Sahu, Asst. Vigilance Officer, P .C. Das, Dy.
Manager (Accounts) and S.P. Patnaik, Asst. Accounts
Officer. .

2, Theaformdactsallegedtohavobeenoonunitted
by you, if proved, would amount to grave and serious
misconduct in terms of Clause No. 25 (b).{xix), 25(b ) (ii),
25(b )(iv), 25(b )(vi), 25(b ) (xvi), 25(b ) (xoci) and 23(b ) (xxii}
of the certified Standing Orders of the company which
reads as follows:—

25(a)xix) - Collection of any money other than those
authorized by the company during’ workmg hours
inside the factory premises.

250 )(n) Fraud, breach of ttust, djshonesty in
connection with the employer’s business of property.
25(b Xiv) - Indolging in any corrupt practice.

25(b Yvi)- Breach omendmgOldelsornﬂesorany
taw applicable to the establishment. :

. 25(b Xxvi) - Forging the signature of other persom.
25(b Yomxi) - Deceiving the compary by impersonation,
25(b)(xxii) - Falsification of record.

3. You are, therefore, called up to submit your
explanation in writing to the aforesaid alleged
misconduct within 7 days from the date of receipt of
this charge-sheet to the undersigned through “w,

failing which it will be presumed that you have no
explanation to offer, that you admit the charges and
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further action as deemed fit and proper will be taken
against you as per the applicable rules.

3. Besides initiating a departmental enquiry, the
Management reported the matter to police too. Upon this
the workman in his reply marked Ext.-Z/1 asked the
Management to keep the departmental proceeding in
abeyance tili the disposal of the criminai case started against
him. Not being satisfied with such explanation the
Management appointed an Enquiry Officer and a
Presenting Officer. Thereafter the workman filed two Writs
vide Q.J.C. No. 3746/99 and 1288/99 before the Hon'ble
High Court. In a subsequent order the Management
changed the enquiry officer and presenting officer earlier
engaged and it was as per the direction of the Hon'ble
Court. During enquiry the enquiring Officer denied
engagement of an Advocate but permitted the workman to
take the assistance of a co-worker. The workman
accordingly participated in the enquiry but without the aid
of any co-worker. However at the time of examination of
Sth witness of the Management he suggested-the name of

his co-worker. At this he was asked to get the consent of

his proposed co-worker to assist him in the proceeding,
and on his failure to get such consent the enquiring officer
proceeded with the enquiry and on completion of the same
submitted necessary report. On such report the delinquent
was asked to show cause for the second time and ultimately
he was dismissed from service.

4. Challenging the above action of the Management,
under this preliminary issue relating to propriety of the
Domestic Enquiry, it is alleged by the workman that the
Management was not justified in not allowing him to engage
an Advocate to defend him in the proceeding and that, his
several questions put to the Management Witness were
dis-allowed by the Enquiring Officer and that, he was not
provided with the copies of the necessary documents on
the basis of which he was charge-sheeted and that, he was
not paid substantial allowance during enquiry and that,
his several letters sent to the Management during course
of hearing pointing several defects on the part of the
Enquiring Officer was not considered by the Management
and that ultimately he was dismissed from service
vindictively. Alleging the above it is further contended by
the workman that the proceeding held against him was not
just and proper and it was violative of the principles of
natural justice,

5. During trial the Management produced the entire
enquiry file and certain other documents marked as Ext.-1
to Ext.-3, 3/1, 372, 3/3, 4 to 4/17. The Management also
examined the Enquiring Officer to prove how best the
enquiry was conducted. The workman on the other hand
examined himself besides producing several documents
marked as Ext.-A, A/l and B to P and P/1 to P/6, Q, R and
R/L,R2,8,8/1t0 84, T, U, U/, U, V, W, Z, Z/1,272, AA,
BB, BB/1 and BB/2. These documents mostly relates to
several cotrespondences made with the Management prior

to enquiry and during enquiry. These documents also
include some of the replies of the Management.

6.To sum up, the workman chailenged the propriety
of the domestic enquiry mostly on the following grounds.

Grounds

L. That he was not aliowed to engage an outsider or
an Advocate to assist him in the Domestic Enquiry.

2. That during the period of suspension he was not
paid his substantial aliowance.

3. During course of the enquiry he was prevented
from putting several questions to the Management
Witness and that some of the answers given by
the Management Witness were not ptoperly

. recorded and that even though he brought such
facts to the notice of the Management by sending
letters by post soon after the examination of each
witness, the Management did not pay any heed
to the same.

4. That the domestic enquiry éhould not have been
conducted during pendency of a criminal case.

5. That he was not provided with documents along
with the charge-sheet 50 as to enable him to give
his reply.

6. That when he suggests the name of a co-worker
at the time of examination of the Witness No.5 the
Management instead of allowing such co-worker
to assist him had asked him (workman) to get his
consent which he could not get and thereby the
Management deprived him to be represented
properly,

Ground No. 1

7. Itis the settled principle that a domestic enquiry is
2 managerial function and that it is best left to the
Management to conduct the same without the intervention
of & person belonging to legal profession. While
counteracting the same, the workman relied on a case
reported in LLY Vol-1 1983 Page-1 (Board of Trustees of the
Port of Bombay -Versus- Dilip Kr.Ragevendranath
Nandakrishna and others. and draw the attention of the
cowrt to para-10 where it has been held that if the rules
prescribed for such an enquiry did not place an embargo
on the right of the delinquent/employee to be represented

_ by alegal practitioner, the matter would be in the discretion

of the enquiring officer, whether looking to the nature of
the charges, the type of evidence and complex or simple
issues that may erise in course of the enquiry the delinguent-
employee, in order to afford reasonable opportunities to
defend himseif should be permitted to appear through a
legal practitioner. But as I find the facts and subject matter
of that case are totally different from the case in hand. On
a reading of the relevant portion of the Standing Order of
the Management-Company, it is gathered that under Item-
272(a) it has been specified that in the enquiry the workman
concerned shall be allowed reascnable opportunities of
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explaining and defending his action with the assistance of
a fellow-workman who shall have the right to examine and
documents produced at the enquiry. Since by making such
a provision engagement of Advocste or an ottsider has
been restricted, the Management can not be sccused of
not allowing the workman to take the assistance of an
Advocate or an outsider. Accordingly the first ground of
objection as raised by the workman fails.

Ground No, 2

8. Admittedly the workman was placed under
suspension pending domestic enquiry. It is alleged by the
workman that during pendency of the enquiry he was not
paid any substantial allowance but from one of his letters
dated 28-4-1999, which forms part of the enquiry file, it is
clear that he was getting the subsistence allowance and
for enhance of the same he had written that letter. This
itself suggests that the above ground of attack of the
workman is nothing but speculative. :

Ground No.3 .

9, Thevanouscorrespondmceeprodmdbymc
woﬂm:anshowthataﬁerexmmmﬂonofmhmtnesscs

the workman used to make correspondences with the
Management complaining non-recording of proper
evidence. This conduct of the workman squarely speaks
of his intention to pelmel the proceeding. If really he had
such grievance he should have given it writing to the
enquiring officer forthwith instead of complaining to the
Management several days later. On perusai of some of his
letters it is gathered that the camplaints made in these
letters are quite flimsy, unnecessary and irrelevant to the
subject. When standard of proof as required in a criminal
proceedings has no place in a departmental proceeding
and as in such proceeding the conclusions are drawn in a
reasonable manner on the preponderance of probability, it

is always open to the enquiring officer 10 reject irrelevant-

questions for which he can not be blamed. Therefore the
time to time Ietters sent by the workman to his disciplinary
authority pointing various defects on the part of the
enquiring officers are.of no consequence, the same being a
common practice with every delinquent. Accordingly the
third ground of attack is of no avail.

Ground No. 4

10. Under this item it is clnnned by the wnrkmnnthat
when the matter was reported to the police, the Management
should not have resorted to a Domestic Enquiry and that,
the enquiry having been completed without awaiting for
the result of the police investigation, the entire proceeding
is therefore liable to be vitiated. This stand, as taken by the
workman is also found to be of no consequence in as much
as the Management is'not precluded from initiating any
such proceeding pending investigation of a criminal case.
Nor the Management is under any obligation to keep in
abeyance such proceeding till the conclusion of a criminal

caseasthe;udgementofammalomu‘towldnm;lways
be regarded as binding in a departmental enquiry asheld in
the cases reported in 1960-I1-LLJ-520, AIR 1963 5¢-1723
and AIR 1964 SC 787. Themfore,theallegationsofthe
workman that the proceeding is lable to be vitiated on
suchgromdsdoesnotnppealtoﬂ:ecomclenoe .

GroundNo. & 6

11. On persual of the charge-sheet marked Ext.~Z it
appears that while issuing such charge-sheet the workman
was never asked to take the assistance of a co-werker to.
defend himself in the procoeding. Rather the documents
marked Ext.-N and the evidence adduced by the workman
show that the Enguiry Officer issued a lettor to the worienan
on 4-4-2003 intimating his appointment as an. Enquiring
Officer. In that letter he asked the worlaman to take the
assistance of an authorized co-worker to defend himself in
the enquiry and thereafter the first sitting of the enguiry
was conducted on 10-4-2003. The eviience of the workman
shows that despite receipt of such letter he could not
arrange any co-worker and -for this he himself had-to
participate in the enquiry without any assistance up titl
Management Witness No.4 was examined. It is only when
the Management Witness No.5 was to be examined he
sent a letter to the Enquiring Officer by Regd. Post vide
Ext.-P intimating the name of his co-waorker with his addreas.
In reply to the said letter he was asked by the Enquiry
Officer in his letter dated 5-5-2003 marked Ext.<Q to obtain
the willingness of his co-worker to agsist him in the enquiry.
Thereafter the workman in his letter dated 7-6-2003 marked
Ext.-R intimated that no co-worker was willing to give their
willingness as it was never the practice. The evidence of
the Management Witness shows that after receipt of sbove
letter marked Ext.-R from the workman, no step was taken
bythe Enquiring Officer directing the suggested co-worker
to extent his help. As normally no co-wotker ever dare to
give such consent, the enquiring officer being aware of the

_same seems to have had passed such an order deliberately

s0 as to deprive the workman of his rights. When the
standing order prescribes that the delinquent is to be
provided with reasonable opportunities to defend himself
by taking the assistance of a co-worker, that itself caste a
responsibility on the Management to provide a co-worker
as suggested by the workman 50 that the co-worker would
bemacomfonableposmontocomeondutytomndu
necessary assistant. If this is not done no worker would
everprefertohelp a delmquent by taking leave. Therefore,
the conduct of the enquiring officer in asking the workman
to obtain the consent of his co-worker to défend him in the

proceeding appears to have been tainted with ill motive.
After receipt of such a letter from the workman the enquiring
officer should have taken necessary step to allow the
proposed workman to come forward officially to assist the

" workman and for this the Management should have issued

a letter asking the proposed co-workman as suggested by
the delinquent to extend his necessary help to the workman.
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Since the same has not been done by the Management it is
held that the workman was not provided with sufficient
opportunity to defend himself in the proceeding.

12. Furthermore, as the law demands, the delinquent
is always to be provided with necessary documents basing
on which charges have been framed so that he willbe in a
position to give his reply. If such documents cannot be
supplied along with a charge-sheet, the delinquent is at
best to be kept informed that he can go through the same
for the purpose of his reply. The Standing Order item No.
27 2(a) infact contains such a provision allowing the
delinquent to inspect the record and the documents to be
produced in the enquiry. But if he is intimated of such facts
in the charge-sheet it itself would amount to non-
compliance of the principles of natural justice. The letter of
the workman dated 22-10-1998 (Ext.-M) and the letter of the
Management marked Ext.-3/2 show that after receipt of the
charge-sheet the delinquent in his above letter had asked
for the document on the basis of which he was charge-
sheeted. On receipt of such letter the Management drafied
a letter on 9-11-1998 for supply of the required documents
birt in practice gave it to the workman on 8-5-2003 i.e. after
the proceeding was closed. This coupled with the findings
given in the previous para clearly speils out that the
delinquent was not given sufficient opportunity to defend

_himself and the manner of enquiry was deveid of natural
justice, rendering the entire findings of the enquiry officer
and the punishment awarded illegal and infractuous. In
view of the above, especially considering the charges to
be more serious, I, instead of directing reinstatement ofthe
disputant, direct the Management to enquire into the matter
afresh after giving full opportunities to the workman to
defend himself in the proceeding to be started afresh. The
workman should be treated as on suspension as before for
the purpose of enquiry.

13, In view of the above findings, the other issues
need no further examination.

14. The reference is answered accordingly.
Dictated & Corrected by me.
N.K.R. MOHAPATRA, Presiding Officer

LIST OF WITNESSES EXAMINED ON BEHALF OF
THE 2nd PARTY WORKMAN.

W.W.-1-Shri Sudhir Kumar Nayak

LIST OF DOCUMENTS EXHIBITED ON BEHALF OF
THE 2nd PARTY WORKMAN.,

Ext.-A-Letter dated 9-5-2003 of Sudhir Kr. Nayak,
Ext.-A/1-Reply of Enquiry Officer to Sudhir Kr. Nayak.
Ext.-B-Letter dated 13-5-2003 of Sudhir Kr. Nayak.
Ext.-C-Letter dated 17-5-2003 of Suchir Kr, Nayak. .
Ext.-[-Reply dated 22-5-2003 of Enquiry Officer.
Ext.-E-Letter dated 22-5-2003 of Enquiry Officer.
Ext.-F-Letter dated 23-5-2003 of Sudhir Kr. Nayak.

Ext.-G-Reply No. 566 dated 24-5-2003 of Enquiry Officer.
Ext.-H-Latter dated 24-5-2003 of Sudhir Kr. Nayak.
Ext.-J-Letier dated 30-5-2003 of Sudhir Kr. Nayak.
Ext.-K-Reply No. 623 dated 3-6-2003 of Enquiry Officer.
Ext.-L-Closed Eavelope.

Ext.-M-Copy of letter dated 22-10-1998 of workanan,
Ext.-N-Letter No, 383 dated 4-4-2003.
Ext.-P-Letrer dated 30-5-2003,

Ext.-P/1-Postalreceipts.

Ext.-P/2-Postal A.D.

Ext.-P/3-Postal receipt. -

Ext.-P/4-Postal A.D.

Ext.-P/5-Postal receipt.

Ext.-P/6-A.D. Card.

Ext.-Q-Letter datod 5-6-2003.
Ext.-R-Letter dated 7-6-2003.

Ext.-R/1-Postal receipt.

Ext-R/2-Posal AD.
Ext.-S-Complaint dated 11-4-2003,
Ext.-§/1-Complaint dated 23 4-2003.
Ext-$/2-Complaint dated 7 -6-2003.
Ext.-S/3-Complaint dated ! 0-6-2003.
Ext.-$/4-Complaint dated 30-6-2003.

Ext.- T -Written note of tirgument.

Ext.-U-Interim reply dati«d 21-10-2003 to the 2nd show
cause notice,

Ext.-U/-Reply of Manag ement dated 28-10-2003.
Ext.-U/2-Letter dated 4-11-2003 of Shri S.K. Nayak.
Ext.-V-Dismissal ordler dlated 22-11-2003.
Ext.-W-Appeal Memo dated 12-1-2003.

Ext. -Z-Charge-Sheet.

Ext.-Z/1-Reply dated 17-11-1998 of S K. Nayak.
Ext.-Z/2-Letter dated 2- 12-1998 of HAL to S.K. Nayak.
Ext.-AA-Representation dated 28-4-1999 of S.K. Nayak.
Ext.-BB-Representation dated 17-5-2003 of S.K. Nayak.
Ext.-BB/I-Representaton dated 5-6-2003 of $.K. Nayak.
Ext-BB/2-Letter dated 7-6-2003 of S.K. Nayak. '

LIST OF WITNESSE!S EXHIBITED ON BEHALF OF
THE 1ST PARTY—MANAGEMENT.

M. W.-1-8hri Sanjib Kumar Mohapatre.

LIST OF DOCUMENTS EXHIBITED ON BEHALF OF
THE IST PARTY—MANAGEMENT.
Ext.-1-Proceeding file in 127 pages.

Ext. -2- Enquiring Report.

Ext.-3-Letter dated 11-4-2003 of S.K.. Nayak.
Ext.-3/1-Letter dated 11~4-2005 of S.K. Nayak.
Ext.-3/2-Letter dated 9-11-98 of HAL, Koraput Division to
Shri S.X. Nayak.

!
i
I
i
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Ext.-3/3-Letter dated 7-10-1998 of HAL, Koraput Division.
Bxt.-4-Lettor dated 30-9-1998 of HAL.
Ext.-4/1-Pay bill- Satyabrata Bhakat.
Ext.~4/2-Pay bill- Sudhir Kr. Nayak.
. Ext.-4/3-Letter dated 6-10-1998 of S.K. Nayak.

. Ext.-4/4-First Shift incentive acquittance for the month of

208, :

Ext.-4/5-Letter dated 30-9-1998 of 'Satyabrata Bhakat.
Ext.-4/6-Payment of salary- Sept. 1998.
Ext.-4/7-Cash Voucher payment — 29-9-98,
Ext.-4/8-Pay slip check list for the month of 9/98.
Ext.-4/10-Letter dated 17-4-2003 of SBI Sunabeda Branch.
Ext.-411-Letter dated 30-9-1998 of IVS Prasad Rao, Sr.
Accountant,
Ext.-4/12-Specimen signature of S.K. Nayak.
Ext-4/13-Oath of Secrecy.
Ext. -4/14- Provident Fund declaration of S.K. N ayak
Ext.-4/15-LTC declaration of $.K. Nayak.

Ext.-4/16-HAL-Daily performance report - S.K. Nayak
Ext.-4/17-Attendance registerfor 16-9-98 to 15-10-98-Shri

S.K. Nayak.
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New Dethi, the 5th February, 2009
8.0. 522.— In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No.Complaint
No. CGIT-2/4 of 2006. In Reference No. CGIT-2/95 of 2001)
* of the Central Government Industrial Tribunal-cum- Labour
" Court, No.Il, Mumbai as shown in the Annexure, in the
Industrial Dispute between the employers in relation to the
management of Post Master General and their workmen,
which was received by the Central Government on
5-2-2000, .
[No. L-40025/1/2009-IR (DU))
SURENDRA SINGH, Desk Officer
ANNEXURE :
BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL NO.II AT MUMBAI
PRESENT : A.A. LAD Presiding Officer

Comphaint No. CGIT-2/4 of 2003
N
815 GilC8—10

" Department of Post, Videsh Dak Bhavan,

Reference No. CGIT-2/95 of 2001 '
1. Bhausaheb Rambhau Shikhare,
2. Rajesh S. Kadam,
3. Sitaram L. Ghare,
4. Siddbarath M. Sonawane,
5. Suresh R. Chavan,
6. Ravindra A, Bamne
Having address for corpespondence
Office of the Post Master General- ~

Mumbai-400 001. , Complamants
vis ‘
The Post Master General,
Department of Post,
Videsh Dak Bhavan, _ -
Mumbai=-400 601. ... Opposite Party
APPEARANCE .
For the Complainant : Mr. Jaiprakash- Sawam
' Advotate,
For the Cpponents Mr.V. Narayanan
: Advocate. © -~ -

Date of Passing the Award : 22-12-2008.

Complaint under Section 33-A of the lndustﬁni D!sputes
Act, 1947. .
AWARD

1) The Complainant above named has fited this Com-
plaint under Section 33-A of the Industriad Disputes Act,
1947 requesting to hold and dec_;lqre. that, the Opposite
Party has contravened the provisions of Section 33-A of
the Industrial Disputes Act, 1947 and pray to direct Oppo-
site Party to restore his basic pay fo Rs.2960 with effect
from March, 2003. Said was replied by the Opposite Party
by filing written statement at Exhibit 4. Then-Complainant
filed affidavit at Exhibit 14 in lieu of the examination in
chief, where he was cross examined also, He closed his
evidence and filed closing purshis at Exhibit 15. Then Op- .
posite Party examined its witness by filing affidavit at Ex-
hibit 16 in lieu of the examination-in-chief. He was also
cross-examined by the Complainant. Oppesite Party ¢losed
its evidence and filed closing purshis at Exhibit 17. Even
written arguments were filed at Exhibit 18 by the Opposite
Party and that, by the Complainant at Bxh'btt 19 and the
matter was kept for orders.

2) In the meanwhile Complainant by Exhibit 20 t022
requested to take the Complamt before the Lok Adalat
informing that, he do not want to proceed further.

3) Accordingly Complaint was placed for consider-
ation before the Lok Adalat on 22nd Decemiber, 2008, Hence,
the order:

- ORDER

In view of the Exhibits 20 to 22 Complamt is d:s-

posed off in Lok Adalat.
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Bombay, Vs.
22nd December, 2008. The Post Master General Department .. Respondents
A.A.LAD Presiding Officer ~ of Post, Videsh Dak Bhawan :
Application for withdrawal of the complaint
BEFORE THE CENTRAL GOVERNMENT MAY IT PLEASE YOUR

INDUSTRIAL TRIBUNAL NO.II AT MUMBAI

1. Complaint No. CGIT-2/4 of 2003 Shikhore vs. Foreign
Post Office

AND

2, Complaint No. CGIT-2-1-06 of 2006 Shikhore vs. Foreign
Post Office

IN

CGIT-2/95 of 2005
Foreign Post Office v/s. their worker

Application for taking the above two complaints on
today’s Board for withdrawal

MAY IT PLEASE YOUR HONOUR

Your honour may be pleased to take the above 2
complaints on today’s Board as the complainants beg
to withdraw the complaints.

Mumbai,
22nd December, 2008.
JATPRAKASH SAWANT, Advocate for Complainants

Proceedings of the Lok Adalat held on 22nd Decem-
ber, 2008. :

Panel Members
1. Mr. M.B. Buchan, Advocate,
2.Mr. 8.B. Kadam, Advocate,
3. Mrs. Ranjana Todenkar, Advocate.
Complaint No. CGIT-2/4 of 2003

B.R. Shikare and others . Complainants.
Vs. '

Post Master General, Videsh Dak . Opponent

Bhawan Mumbai-1

Present:

J.P. Sawant, Advocate for two complainants.
Mr. V. Narayanan, Advocate for the opponents.

Advocates for the complainants files application
Ex.20 for taking the above matter on today’s Board . Matter
taken on board today. Advocate for complainants files
application Ex. 22 for withdrawal of the complaints. Sent
for Tribunal for Award,

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL NO.2 AT MUMBAI

Complaint No. CGIT-2/4 of 2003
N

Reference No. CGIT-2/95 of 2001
Bhausaheb R. Shikhare

.. Complainant

The complamam begs to withdraw the complaint on
the Central Government has issued the orders in favour of
the compiainant regarding fixation of pay at the time of
absorption and, therefore, the complainant is desirious to
withdraw the complaint.

Mumbai, -
22nd December, 2008,
JAIPRAKASH SAWANT, Advocate for Complainants
= feeh, 5 v, 2000
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New Delhi, the 5th February, 2009

$.0.523.— In pursuance of Section 17 of the
Industriai Disputes Act, 1947 (14 of 1947), the Central

Government hereby publishes the award (Ref. No.Complaint

No. CGIT-2/1'0f 2006 In Reference No. CGIT-2/95 0f 200 )]
of the Central Government Industrial Tribunal-cum- Labour
Court, No.Il, Mumbai as shown in the Annexure, in the
Industrial Dispute between the employers in relation to the
management of Post Master Geneeral and their workman,
which was received by the Central Government on
5-2:2009.
{No. 1.-40025/2/2009-IR (DU)]
SURENDRA SINGH, Desk Officer
ANNEXURE
BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL NO.I1 AT MUMBAI
PRESENT : A.A.LAD Presiding Officer :
Complaint No. CGIT-2/1 of 2006
IN
Reference No, CGIT-2/95 of 2001
Shradhanand G. Savane,

Having address for correspondence
Office of the Post Master General
Department of Post, Videsh Dak Bhavan,

Mumbai 400 001. ... Complainant
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v/s
The Post Master General,
Department of Post,
Videsh Dak Bhavan,
Mumbai 400 001,
APPEARANCE:
For the Complainant

| (;)ppositeParty

" Mr. Jaipraksh Sawant,

Advocate

For the Opponents : Mr. V. Narayanan,
Advocate.

Date of Passing the Award : 22-12-2008.

Compiaint under Section 33-A of the Industrial D:spum :

Act, 1947,
AWARD

(1) The Complainant above-named has filed com-
plaint under. Section 33-A of the Industrial Disputes Act,
1947 at Exhibit 1 requesting to hold and declare that the
Opposite Party has contravened the provisions of Section
33-A of the Industrial Disputes Act, 1947 and pray to di-
rect Opposite Party to restore his basic pay to Rs. 2780
with effect from October, 2004.

(2) Said was replied by the Opposite Party by filing
written statement at Exhibit 7. Applicant filed rejoinder at
Exhibit 10 and he also filed affidavit at Exhibit } 1 in lieu of
the examination in chief, where he was cross examined aiso.

He closed his evidence and filed closing purshis at Exhibit -

12, Then ient examined its witness by filing affi-
davit at Exhibit 13. He was cross examined also by the

workman, Opposite Party closed its evidence and filed clos-
ing purshis at Exhibit 14. Even written arguments were sub-

mitted st Exhibit 15 by the Complainant and the matter was
fixed for passing order,

(3) However, by Exhibits 17 to 19 the Complainant
prayed to take the Complaint before the Lok Adalat,

{4) Accordingly, Complaint was placed for consider-
ation before the Lok Adalat on 22nd December, 2008 and
disposed of as per terms of Exhibits 17 to 19.

Hence, the order:

ORDER

In view of the Exhibits 17, 18 and 19 Complaint is
disposed of in Lok Adalat

Bombay, -

22nd December, 2008. -
A A, LAD, Presiding Officer
_ . EXHIBITNO.17
INDUSTRIAL TRIBUNAL NO.2, MUMBAI

L Complmnt 0. CGF]‘-2M 0f 2003 Shikhore vs, Fore:gn
Post Offi

AND
2. Complaint No. CGIT-2/1/06 of 2006 Science vs. Foreign
Post Office
o N
CGIT-2/95 of 2005
Foreign Post Office v/s. their workmen

Application for taking the above two complmnts on
today’s Board for withdrawal

MAY IT PLEASE YOUR HONOUR .

Your honour may be pleased to take the above
2 complaints on today’s Board as the complamts beg to
withdraw the complaints. .

Bombay,
22nd December, 2008,
-JAIPRAKASH SAWANT Advocate for Complainant
EXHIBITNO. 18

Proceedmgs of the Lok Adalat held on 22nd Decem-
ber, 2008,

_ PaneiMembers |

1. Mr. M.B. Anchan, Advocate,

2. Mr. S.B. Kadam, Advocate,
© 3. Mrs. Ranjana Todamkar, Advocate.
Complaint No. CGIT-2/1 of 2006

S.C. Savana ... Complainant.
Vs, :

Post M&ster General, Videsh Dak Opponent

Bhawan, Mumbai-1

Present:

_J.H. Sawant, Advocate for the complainant.,

Mr. V. Narayan, Advocate for the opponents,

Advocate for the complainant files apphcaﬁon Ex.17:
for taking the above complaint on today's board. Matter
taken on today’s board,

Advocate for complainant files application Ex. 19 for
w1thdrawal of the complaint sent for Tribunal for Award.

EXHIBIT NO. 19

BEFORE THE CENTRAL GOVERNMENT
]NDUSTRIAL TRIBUNAL NO. 2% MUMBA:I

Complatho CGIT-2/1 0£2006

IN

Reference No. CGIT-2/950f2001 o

S.C. Sovane _ .. Complainant
Vs .

The Post Master, Deptt. of Post . Opposite Party

Application for withdrawal of the complaint
May it please your Honour

As the Gentral Government has mcent!y lssued
orders benefited to the complainant in respect of fixation
of pay at the time of absorption,the complainant is
desirous to withdraw the complaint. The complaint may

 please be disposed of for want of prosecution, .

Bombay, .
22nd December, 2008.

JAIPRAKASH SAWANT, Advocatc for Complamant
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compensation of Rs. 20,000 to the disputant_workman in
lieu of his reinstatement and back wages.

14. The reference is answered exparte against the.

Union thus.
N.K.R. MOHAPATRA, Presiding Officer

List of witnesses Examined on behaif of the 2nd
Party-workman

No witnesses examined on behalf of the 2nd Party-
Workman.

List of Documets Exhibited on behalf of the 2nd
Party-workman :

No documents exhibited on behalf of the 2nd Party-
Workman.

List of witnesses examined on behalf of the 1st Party-
mamagement.

M.W. 1-Sidhartha Sankar Ray.

List of Documets Examined on behalfofthe 1st Party-
Management.

No Documents exhibited on behaif of the 1st Party-
Management.

¢ faeeh, 6 W, 2009

.3, 5253 faans afufrm, 1947 (1947
F 14) F) 9N 17 F FTRY A, BT TWEHEN T G
o frm % yEudT & gag FEee! ok 3T wied @
e, orpey o fafée shehfir faem F 22 wer sl
stfigon 5, 1, wodhTg % YT (TEW WA 135/2003 )
e wE &, S BT TR W 6-2-2009 1 Wi gaT
o |

[d T&-22015/9/2002-3T¢ 3R (R-11) ]
39 FOR Mg, = stfindt

New Delhi, the 6th February, 2609

S.0. 5§25.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Govemment hereby publishes the award (Ref No.135/2003)
of the Central Govemnment Industrial Tribunal-cum-Labour
Court No. 1, Chandigarh as shown in the Annexure, in the
Industrial Dispute between the employers in relation to the
management of Food Corporation of India and their
workman, which was received by the Central Government

ANNEXURE

BEFORE SHRI GYANENDRA KUMAR SHARMA
PRESIDING OFFICER, CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR
COURT;-1, CHANDIGARH

Case No.-135/2003
Shri Raju Masih S/o Shri Rafig Masih, LTI Resident of
Mohalla ISA Nagar, Mission Road, Pathankot,. Distt.
Gurdaspur (Punjab).

..Applicant

Versus
(1) The Asstt. Manager, Food Corporation of India, Chakki
Bank, Pathankot, Distt. Gurdaspur (Punjab).
(2) The Distt. Manager, Food Corporation of India,
Gurdaspur, Punjab. .
(3) The Senior Regional Manager, Food Corporation of

India, Regional Office, Punjab SCO No. 356-59, Sector-34-
A, Chandigarh,

...Respondents
- APPEARANCES
For the workman: | None _
For the management ShriN. K. Zaldmu
AWARD
Passed on: 22-1-09

Central Government vide notification No.—L-22015/
9/2002-IR(C-11), dated 4-7-2003 has referred the following
dispute to this Tribunal for adjudication :

“Whether the action of the management of FCI,
represent by Sr. Regional Manager, Chandigarh in
terminating Sh. Raju Masih S/0 Shri Rafiq Masih from
services instead of regularizing him in the job/post
of DPS worker is legal and justified ? If not, to what
relief, the workman is entitled. '

2. Workman is not present. The workman was called
several times to appear in person as his identity in this
itself is disputed. Despite repeated directions, the workman
is not coming forward to clear his identity. As the identity
of the workman is disputed and the workman is not
interested to establish his identity, this case can not proceed
further, therefore, the claim petition of the workman is
dismissed for non-prosecution and in failure of ensuring
personal presence as directed by this Tribunal and reference
is retumed as such to the Central Govt. be informed. File
be consigned. '

on 06-02-2009. Chandigarh.
‘ [No.L-220159/2002-IR(C-lTy)  22-1-2009
AJAY KUMAR GAUR, Desk Officer G. K. SHARMA, Presiding Officer
TEECamnr L rEgrer. o LR CIE N A AN I KN b 1 i N he e 1F | TR N NEEIrr:. -
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New Delhi, the 6th February, 2009
8.0. 526.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No.135/
2004) of the Central Government Industrial Tribunal-cum-
Labour Court No. 1, Chandigarh as shown in the Annexure,
in the Industrial Dispute between the employers in relation
to the management of Sugarcane Breeding Institute and
~ their workman, which was received by the Central
Government on 06-02-2009,

[No. L-42012/46/2003-IR (C-ID)]
'AJAY KUMAR GAUR, Desk Officer

- ANNEXURE
BEFDRESHRIGYANENDRAKIMARSHARMA
mmmmcmmmcow

INDUSTRIAL TRIBUNAL-CUM-LABOUR
COURT-1, CHANDIGARH

Case No. L.D. 13572004

Slm Jaimal S/o Shri Dharam Singh, Vlllage-Samora,
PO-Kheri Man Singh, Distt.-Karnal

: ...Appllcmt
Versus

The Head, Sugarcane Breeding Institute, Regional Centre -

- Agarsain Marg, Karnal-132001
_ ...Respondent
APPEARANCES
Forthe Workhan: - Shri Vikram Singh
~ Forthe Management:  Shri Shri Amit Sharma
AWARD -
Passed on: 23-1-09

Central Government vide notification No. L-42012/
46/2003/IR(CM-II), dated 4-3-2004 has referred the following
dispute to this Tribunal for adjudication :

“Whether the action of the managmﬁent of Sugarcane
Breeding Institute in not granting temporary status
and also non-regularizing of services of Shri Jaimal

S/o Shri Dharam Singh w.e.f. 4-7-1981 is legal-and

Justified ? If not, to what relief the workman is entitled

to ?”

2. Case taken up in Lok Adalat. Long discussion
took place. It is settled between the parties that workman
will withdraw his reference and claim on the condition that
whenever there will be any policy of the Government for
conferring temporary status/regularization, the name of the
workman shall be considered in terms of the policy on the
basis of seniority tist, In view of the seﬂiemem,the(efa'm
is disposed off in Lok Adalat. Central Government be
* ﬁ l, - . '
Chandigarh.

23109
G. K. SHARMA, Presiding Officer

WL, 527 —iifirs e sfufirem, 1947 (1947

T 14) % W7 17 % srgeer S, St woeR 1 HaR P

® yuy ¥ wog P! alR T e ® s, sy
¥ fifte shwifre faae F @dim wwr shifes

. iR, |, wodg @ YR (Hed T 49/2003) W

mﬂmmﬁt dmmm’wz-mﬁmm
M

(4 qa—«soolznso/zooz-mt ¥R (WY ]
T s, 3w afvwrdt
 NewDelhi, the 6th February, 2009
8.0, 527.— In pursuance of Section 7 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes thie award (Ref. No. 49/2003)
of the Central Governinent Industrial Tribunal-cum-Labour
Court No. 1, Chandigarh as shown in the Annexure, in the
Indusu-laIDispm_ebetvym the employers in relation to the
management of Department of Telecomand their worionan,
which was received by the Central Government
on 06-02-2009. : . :
[No. L-40012/180/2002-IR (PU)] .
SURENDRA SINGH, Desk Officer
ANNEXURE
BEFORE SHRI GYANENDRA KUMAR SHARMA
PRESIDING OFFICER, CENTRAL GOVERNMENT
COURT-1, CHANDIGARH .
Case No. 49/2003

Shri Vikramjit Singh S/o Shri Melw Singh, VPO Kharian
Tehsil Dehra, Kangra : _ _
~.Applicant
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Versus

The D.E. Legal, Office of General Manager, Telecom BSNL,
Dharamshala (HP)-176 215

_ APPEARANCES
For the Workman : None
Shri Sanjay Goel
AWARD
Passed on: 28-1-09

Central Government vide notification No. L-40012/
18072002 IR(DU), dated 2-1-2003 has referred the following
dispute to this Tribunal for adjudication :

For the Management .

“Whether the action of the management of GMT

Division/(BSNL), Dharamshala in terminating the

service of Shri Vikramjit Singh, Ex-Daily rated Beldar

is just and legal 7 If not, to what relief the workman is

entitled to 7

2. Workman is not present. No representative of the
workman is present. Representative of the management is
present. Since morning, this reference was taken up several
times, None was present for the workman. It is now 12PM.
At this stage IO have no option otherwise than to retum
the reference as such to the Central Governiment because
the workman is not interested in adjudication of this
reference. Accordingly, the claim petition filed by the
workman is dismissed and the reference is retumed as such
to the Central Government Centra) Govemmentbemfonned

Chandigarh.
28109

G. K. SHARMA, Presiding Officer
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New Delhi, the 6th February, 2009

§.0. %28,—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Govemment hereby publishes the award (Ref. No. 29/2006)
of the Central Govemment Industrial Tribunal-cum-Labour
Court No. 1, Chandigarh as shown in the Annexure, in the
Industrial dispute between the employers in rejation to the

management of Regional Provid ent Fund Commissioner
and their workmen, which was received by the Central
Govermnment on 06-02-2009.

{No.1.-42012/10/2006-IR {DU)]
SURENDRA SINGH, Desk Officer
ANNEXURE
BEFORE SHRI GYANENDRA KUMAR SHARMA
PRESIDING OFFICER, CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR
COURT-1, CHANDIGARH
Case No. ID 2972006

Shri Resharn Singh S/o Shri Hakam Singh R/o Vill & PO Gill,
Patti, Distt. Bhatinda, Bhatinda (Punjab’s.

. . ..Applicant
Versus

The Regional Provident Fund Comur issioner, RPFC, R.O.
Chandigarh, SCO No. 4-7, Sector 17 -D, Chandigarh,
. ... Respondent
APPEARANCES
Shri A.mit Sharma
Shri'3. R. Rattan
AWAX.D
Passed on: 23-1-09
Central Governinent vir ie notification No. L-42012/
10/2006 -IR(DU); datect 30-6-2006 has referred the following
dispute to this Tribunal for 1:djudication :
“Whether the action >f the management of RPFC,
Bhatinda in terminati 1g the services of Sh. Resham
Singh, ex-driver w.e.f 12-4-2005 is justand legal ? If
not, what relief the wi orkman is entitled to ?

2. The case is taken up in Lok Adalat, Workman is
present. Prescribed author ity of the management is also
present. Leamed counsel fo ¢ both of the parties are present.
1t is discussed and settled t hat considering the number of

For the Workman :
For the Managemernt :

~ years of service, the wa.tkman has rendered to the

management a3 a driver, h¢ will be provided the job on
outsourcing as per the prese¢nt Central Government policy.
It is also settléd that vhenever there will be regular
appointment, he will be considered strictly as per the rules
of the department if fouird otherwise eligible and due to
the long litigation and service rendered by him to the
management, if he beccme overage, the period will be
relaxed. In view of the abbove settiement, the reference is

settledand dlsposed off in Lok Adalat, Central Government
be informed.

Chandigarh.
23-1-09

* G. K. SHARMA, Presiding Officer
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New Dethi, the 6th February, 2009

$.0. 529.—In pursuance of Section 17 of the
Industrial Disputes. Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No.31/2007)
of Industrial Tribunal-cum- Labour Court, Patna.as shown
in the Annexure, in the Industrial Dispute between the
management of Bihar Kshetriya Gramin Bank, and their
workmen, received by the Central Government on

[No. L-12012/76/2007-IR (B-D)]
AJAY KUMAR, Desk Officer

BEFORE THE PRESIDING OFFICER, INSUSTRIAL
TRIBUNAL, SHRAM BHAWAN, BAILEY ROAD,
PATNA.

‘Reference Case No. 31(C) of 2007

Between the manggement of Bihar Kshetriya Gramin Bank,
.Head Office Bhagat Singh Chowk, Munger (Bihar) and their

workman Shii Sanjay Kumar Mandal, represented by Sri B.
. Prasad, Bihar Provincial Gramin Bank Employees
-Association, Patna,

For the Management  : Shri Shekhar Prasad Singh,
) _ Sr. Manager(PAD)
For the Workman : Sri B. Prasad, President,
Bihar Provincial Gramin
Bank Employees
Association, Saboo Complex,
Exhibition Road, Patna.

Vasudeo Ram, Presiding Officer,
Industrial Tribunal, Patna.
~ AWARD
Patria, dated 24th January, 2009

By adjudication Order No. L-12012/76/2007-IR(B-1)
dated the 1 7th September, 2007, the Government of India,

Present

815 Giros—11

Ministry of Labour, New Delhi in onercise of the powers
conferred by clause (d) of Sub-section (1) and SulkSection
(2A) of Section 10 of the Industrial Disputes Act, 1947
(hereinafter called ‘the Act’ for brevity) has: referred the
dispute between the management of Bihar Kshegriya Gramin
Bank, Munger (Bihier) and their workman Shri Sanjay Kumar
Mandal, represented by the President of Bihar Provincial

‘Gramin Bank Employees Assocmﬁon to tlns m’bmal for

adjudication on the followmg —

“Whether the action of - the magemmtof&har
- Kshetriya Gramin Bank, in-terminsting the services

of Shri Sanjay Kuniar Mandal: witheut. eomplying

Section 25F of the 1.D. Act:and not reirsieing and
regularizing him in service, is iegal and justified? If

not to what relief the concerned workman entitled?”
2. The parties appeared on notice. and fiied the
statement of claim and the written statement The
contention of the workman is that he had been appointed
on 13-8-1994 on the post of cheper-cum-Mes&enger in
Amarpur Branch of the Bank by the management of the
then Bhagalpur-Banka Kshetriya Gramm Bank. He used to
perform the duties. of sweeper -cum-messenger in Bank
Som9 AM. to 5 P.M. and sometimes even beyond ' thatas-
per requirement of the Bank. The workman used tobepmd
initially @ Rs. 2 per day which was subsequemly raised to
Rs. 65 per day. The workman ysed to be paid mostly on
morithly basis through Bank's Debit Vouchers. In the year

. 2005 three rural regional Banks sponsored by UCO Bank,

namely Bhagalpur-Banka Kshetriys Gramin Bank, Munger
Kshetriya Gramin Bank and Begusam Kshetriya Gramin
Bank were amalgamated following the Central Government.
Notification and after amalgamation the same was renamed
as Bihar Kshetriya Gramin Bank with its headquarters at
Manager. The Chairman of Munger Kshetriya Gramin Bank,
was made its Chariman. Further; the case of the workman is
that the Chairman of the Bank in utter violation of the law
and in most arbitraty manher instructed the Branch
Manager to terminate the services ‘of the: workman.

Accordingly the services of the workman was terminated
from 16-9-2006. On the request of the workmian the ynion
tookupﬂ:emtterwuhmemmmgemtbmﬂ;enmnagemem
did not consider their grievances and thereaftet the union
raised industrial dispute but the conctlat:on proceedings
ended in failure due to_non-compromising attitisde of the

‘management, Thereafter the dispute was referred for

adjudtcatlon According to the workman termination ofhis.
services is covered under section 2(00) of the Act' . The
management viotated the mandatory provisions of Section
25F of ‘the Act’ and thus the management resorted to unfair
labour practice as per Schedule V of ‘the Act’ , Further, the
contention of the workman is that he worked for over ten
years under the management and is in the midstream of his
life having no other means of livelihood, ‘According to the

. workman the action of the management in terminating the

services of the workman; not reinstating and regularising
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his services in the Bank is neither legal nor justified. The
workmanclaunsmatheberemstatedmmbackwagesand
his services be regularized as full time-sweeper-cum
messenger.

3. The contention of the management is that Bihar
Kshetriya Gramin Bank, (hereinafter called ‘the Bank’ for
brevity) has been created under the Regional Rural Banks
Act, 1976 (in short RRB Act) and as such is guided by the
directions issued by Central Govemment in regard to policy
matters involving public interest in discharging of its
functions. The Central Government issued guidelines
through NABARD about strength of manpower of the
Bank and the circulars issued by NABARD in that
connection is binding on the Bank management. Further,
according to the management the appointment of any
employee without following the procedures of appointment
and without observing the rules of reservation is treated
as back-door appointment and such employment will not
give any right to such employees. Further, the management
contends that as per Circular No. D.O. No. F4-27075-AC
dated the 26th November, 1975 no peon or his equivalant
by what ever designation called, would be employed by
R R Banks. The services of the employees so appointed
was directed to be dispensed with without delay. The
representatives of Kshetriya Gramin Bank, approached the
head office for employment of Sweepers and the matter
was placed before the Board of Directors. After deliberations
the Board of Diréctors decided to authorise each branch to
spend Rs. 2 only perday from miscellaneous account on
cleaning. It was also decided that a man can not work more
than seven days and the person 5o engaged would not
claim for appointnent on that basis, The part-time sweeper-
cum-messenger who were in service on 22-2-1991 and

.completed 240 days continuous service thereafter were
treated as regular empioyees w.e.f. 2-2-1991, The
management further contends that this workman was
engaged on daily wages without following the norms and
procedures of appointment and his engagement was against
the Circular of NABARD and Central Govt. as there was
already permanent sub-staff in the category in the branch.
There is no sanctioned post in the Bank as daily wagers do
rot come within the purview of Service Regulations of the
Bank. According to the management this claimant is not
workman as defined under Section 2(S) of ‘the Act’ and as
such the reference itself is bad in law, The workman is also
not the member of any union. The dispute raised by the
claimant is also not an industrial dispute as defined under
Section 2(K) of the Act. According to the management
Section 25F of the Act has no application in this case nor
the management has committed any unfair labour practice.
According to the management the purported workman is
not entitled to any relief and the reference is fit to be decided
in favour of the management,

4. Upon the pleadings of the parties and the terms of
reference the following points arise out the decision :

(@ Is the reference maintainable?

(i) Whether the action of the managerment of Bihar
Kshetriya Gramin Bank in terminating the services
of Shri Sanjay Kumar Mandal without complying
Sec. 25F of the Act’ is legal and justified?

(i) Whether the action of the management in not
reinstating the workman in service is legal and
Jjustified?

(iv) Whether the action of the management in not
- regularising the workman in service is legal and

Jjustified?
(v) To what relief or reliefs, if any, the workman is
- entitted?
FINDINGS !
Point No. () :

5. Both the parties have adduced evidence ora! as

“well as documentary in support of their respective

contentions, One Anil Kumar Qfficer, Personnel; of Bihar
Kshetriya Gramin Bank, Munger has deposed (as MW.1)
on behalf of the management, The workman himself has
deposed (as W. W, 1) in support of his contentions. The
management got exhibited photocopy of D.O. No. F4-27/
75-AC dated 26-11-1975 of Ministry of Finance (Ext. M),
photocopy of letter No, F2-27/80-R R B Gowt. of India on
appointment of messenger is Regional Rural Banks (Ext.
M/1) suggesting empioyment of as many numbers with all
benefits as are required within the framwork of the guidelines
of R.R.Banks, photocopy of D.O. No. F2-27/80 R. R. B.
dated 16-12-1980 on the same issue (Ext. M/2) and

_photocopy of letter dated 28-5-1981 of Gowt. of India on

the subject of appointment of sweepenhnonmgm inR.R.
Banks (Ext, M/3). As against that the workman got exhibited
photocopy of letter dated 2-2-2008 of the Bank’s Regional
Office Bhagalpur concerning calculation of expenses to
daily wager or part-time worker of Branch (Ext, W),
photocopy of letter dated 31-8-2006 of Bihar Kshetriya
Gramin Bank, Munger concerning not to engage any casual
worker (Ext. W/1), photocopy of Circular No. 22/2003 dated
10-7-2003 concerning enhancement of wages payable to
deily wage worker (Ext. W72}, Photocopy of Circutar No.
49/2000 of Bhagalpur-Banka Kshetriya Gramin Bank (Ext.
W/3), photocopy of payment vouchers (Exts. W/4 to W/
6), photocopy of letter dated 22-9-2003 of Bhagalpur-Banka
Kshetriya Gramin Bank concerning payment of D.A. to
daily wage employees (Ext. W/7), photocopy of letter dated
11-10-2006 of Amarpur Branch showing that work was being
taken from this workman (Ext. W/8), photocopy of letter
dated 14-8-96 of Amarpur Branch Munger (Ext. W/9)
showing recomendation for regularisation of this workman,
photocopy of letter dated 18-11-1998 of UCO Bank (Ext.
W/10) and photocopy of letter dated 31-12-1993 concerning

payments to sweepers.
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6. While challenging the maintainability of this
reference the management its written statement have
of service Regulation of the Bank and they are not *workman’
as defined under Section 2(S) of the Act and the workman
is not a member of any union and thus the dispuie raised is
not an ‘industrial dispute’ as defined inder Section 2(K) of
the Act and as such the reference itself is bad in law and is
not maintainable. The difinition of ‘workman’ as laid down
under Section 2(S) of the Act reads as follows :-

“Workman” means any person (including and

apprentice) employed in any industry to do any manual,
unskilled, skilied technical,-operational, clerical or
supervisory work for hire or reward, whether the terms of

employmént express or implied, and for the purpose of any
proceeding under this Act in relation to an industrial
dispute, includes any such person who has been dismissed,
discharged or retrenched in connection with or as a
consequence of, that dispute, or whose dismissal,
discharge or retrenchment has led to that dispute but does
not includeé any such person:

® who is subject to the Air Force Act, 1950(45 of
© 1950), of the Army Act, 1950(46 of 1950), or the
Navy Act, 1957(62 of 1957); or

(i) who is employed in the police service or as an
officer or other employee of a prison; or

(i} who is employed mainly in a managerlal or
administrative capaclty, or

(iv) who being employed in a supervisory capacity,
draws wages exceeding one thousand six hundred
Tupees per mensem or exercise, either by the nature

of the duties attached to the office or by reason of

the powers vested in him, functions mainly or a
managerial nature.

According to the said definition Sri Sanjay Kumar
Manda! is undoubtedly a worlanan. As per the statement
of M.W.1 daily wagers do not come within the purview of
Service Regulation of Bank, In this connection I have to
mention that Service Regulations of the Bank c¢an not
override the statute, the law framed by the leglslaxure the
Act,

There is no dispute on the point that the workman .

was not a member of any union. Section 36 of the Act
which deals with the representation of the parties reads as
follows:

36. Representation of parties :—{1) A workman who
is a party to a dispute shall be entitled to be represented in
any preceeding under thiz Act by

“(a) (any member of the executive or other office

bearer)”

(b) (any member of the executive or other office
bearer) of a federution of trade wnion to which the. -
trade union refermd toin clause(a) is affiliatad; - ‘

'(c)whereﬂ:eworkerlsnotamemberofanymde
umm,by(anymembaroftheexeqmveurdherofﬁee .
bearer) of any trade union connected with, or by any
other workman employed in, the industry in which
the worker is employed and authorised in such

. manner as may be prescribed.” - :

'I‘hlswnrhnanthoughlmt‘}tmemberofmmuonhe :
is represented by the Office bearer of theé trade union
connected with the industry in which the workman was -
employed. Under such circumstances the reference can
not be said not maintainable merely because the workman -
did not happen to be a member of any trade union. ~

" Section 2(k) of the Act defines *Industrial Dispute’
as follows: '

“lndustnal dispute” mea'ns any dispute or difference
between employers and employers, or between’ employers

: andworhnmorbetweenwmhncnmdwoﬂmmwhmhls

connected with the employment or non-employment or the
terms of employmem or with the conditions of [abour of B
any person;” '

Keeping in view the discussions made sbove 1 find

and hold that the dispute between the management and -

the workman is an ‘industrial dispute’ and the reference’ -
made for adjudication is maintaimable in law. Pomt No. (I)
is decided accordingly. '

Point Nos, (ii) & (iii) :

7. At the very outset I would like to mention that the
facts of this case are almost admitted. From the oral evidence
of the parties and also from the pleadings of the parties itis
admitted that the workman worked in Amarpur Branch of
the Bank from 18-8-1994 to 15-9-2006, he was removed from

_ the service w.e.f. 16-9-2006. It is also an admitted fact that

the workman was not given any appointment letter nor he -
was given termination letter. It has been stated by the
workman(W.W.1) and has-not been controverted by the
management that the workman worked from 9 A M. to
5 P.M. and sometimes even after that as per Tequirement.
He used to be paid monthly on dally basis through
Vouchers. There is no dispute o the pohit that ealier-he 7
used to get @ Rs. 2 per day whith was gradually increased.
There is no dispute on the pointthat the workmin used to
get Festival advance and the same used to be recovred
from his wages in instalments. The worlanan has filed
documents in support of the same which need not. nequire'
discussion because the fincls adritted neag not e provea.
It is also an admitted fact that Bhagaipun-Banka Kshetriya

" Gramin Bank, Munger Kshetriya Gramin Bank and

Begusarai Kshetriys Gramin Bar'c wie amalgamated.
Before amalgamation Bhagalpur-Bank:: K shetriyd Gramin'
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Bank was independent. All the three Kshetriva Gramin
Ban«s samed above were sponsored by UCO Bank.
National Industrial Tribunal Award became applicable in
the Kshetriya Gramin Banks from 1991. There is no dispute
on the point that the Board of Directors of Gramin Bank
increased the wages/tay of the Sweepers as per the increase
in Govt. Scales. Copy of letter dated 22-9-2003 (Ext. W/8)
also supports the same. Under the circumstances it is an
admitted fact that the workman put in more than 240 days
continuous service for about thirteen years. There is no
dispute on the point that the workman was removed from
the service on 16-9-2006 by the management without any
notice, notice pay or compensation as required under
Section 25F of the Act. The workman raised industrial
dispute vet he was not reinstated. I may mention here that
it was quite within the knowledge of the management that
the workman was working may that be in violation of the
Circulars of the Bank and the managernent not only made
payments to the workman for his work rendered, it was
enhanced from tine to time following the enhancement in
pay by the Government to its employees. The management
did not take any action or punish the officer who engaged
the workman and made payments in violation of the
circulars of the Bank. That simply showing that the work
was taken from the workmar in connivance of the
management. Under such circumstances the management
can not take the plea that the claimant was not a workman
and the dispute raised by him is not an indusirial dispute.
It is really peculier that the management on the one hand
took work from the workman for years together and on the
other pleads that the engagement of workman was illegal
and he can not claim any benefit.

8. Section 2{00) of the Act defines retrenchment as
follows:-

“Retrenchment” means the termination by the
employer of the service of a workman for any reason what
so ever, otherwise than as a punishment inflicted by way
of disciplinary action but does not include.

(a) voluntary retirement of the workman; or

(b} retirement of the workman on reaching the age of
superannuation if the contract of employment
between the employer and the workinan concerned
contains a stipulation in that behaif, or

{bb) termination the service of the workman as a result
of the non-renewal of the contract of employment
between the employer and the workman concemed
on its expiry or of such contract being terminated
under a stipulation in that behalf contained there
in; or

(c) termination the service of a workman on the ground
of continued il health;

Under the circumstances discussed above I find that
the termination -of the services of the workman was

retrenchment as defined in the above noted Section. The
retrenchment was done without compliance of the.
provisions of Section 25F of the Act. Under the
circumstances I find and hold that the action of the
management of Bihar Kshetriya Gramin Bank in
terminating the service of the workman without complying
Section 25F of the'Act and not reinstating him in service
is unfair Labour Practice and is illegal and unjustifed. |
may add that a plea is taken by the Bank that there is no
sanctioned post or there is only one sanctiened post and
hence another Sweeper-cum-Messenger can not be
appointed. In this respect I find that sanctioning post is
the executive work of the Bank, If it requires more than
one Sweeper-cum-Messenger, the Bank can sanction
another post. It cannot be said legal that work is taken for
long years on daily wages. Point Nos. (ii) and (iii) are
answered accordingly.

Doint No, (iv):

9. It is an admitted fact that the workman was engaged
on daily wages by the management and the workman
worked for nearly thirteen years as Sweeper-cum-
Messenger. It is also an admitted fact that there was no
advertisement of the post of appointment, no examination
for a selection meaning there by the procedures of
appointment were not followed in taking the workman in
employment. There are catena of decisions and it is well
settled principle of law that no direction for regularisation
of services of daily wage workman can be issued, Moreover
regularisation in service is essentially the executive work,
the work of the management and is not the business of
tribunal. Under the circumstances, though the workman
has served the management for a pretty long time and is in
the midstream of his life it is for the management to consider
his regularisation and can not hold as to whether the action
of the management in not regularising the services of the
workman was illegal or unjustified or otherwise. I may
mentian that on behalf of the workman para 4.410 of the
award of National Industrial Tribunal for Regional Rural

- Banks has been referred in support of regularisation, But

as already mentioned above this tribunal cannot pass an
order for regularisation. This point is decided accordingly.

Point No. (v):

10. It has already been held above that the action of
the management of Bihar Kshetriya Gramin Bank in
terminating the services of the workman without complying
the provisions of Section 25F of the Act is not only illegal
it is unjustified also. It has also been held that the tribunal
can not pass an order on the point of regularisation of the
workman in service. The workman has served the
management as Sweeper-cum-messenger for nearly 13 years
and is in the midstream of his life. Under the circumstances
1 find and hold that the workman observes to be reinstated
with backwages. This point is decided accordingly.
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11. In the resuit 1 find and hold that the actio of the
management of Bihar Kshetriya Gremaa Bank, Munger in
terminating the services of the workman without complying

the provisions of Section 25F of the Act is illegal and

unjustified and the workiman deserves to be reinstated with
back wages @ last paid. The management is directed to
comply the same within two months from the date of
publication of the Award,
12. And this is my Award.
VASUDEO RAM, Presiding Officer
¢ fireeht, 06 weadt, 2009
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© New Delhi, the 6th February, 2009

. 80. 530—~In of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central

Government hereby publishes the award (Ref. No. 29/2007) -

of Indhstrial Tribunal-cum-Labour Court, Patna as shown
in the Annexure, in the Industrial Dispute between the
management of Bihar Kshetriya Gramin Bank, and their
workman, received by the Central Government on
[No. L-12012/74/2007-IR (B-D)]
AJAY KUMAR, Desk Officer
ANNEXURE
BEFORE THE PRESIDING OFFICER, INDUSTRIAL
TRIBUNAL, SHRAM BHAWAN, BAILEY RO
PATNA. -

" Reference Case No. 29(C) of 2007

Betwoen the Mansgement of Bihar Kshetriya Gramin Bank,

Munger (Bihar) and their workman Shri Bipin Kumar
represented by Shri B. Prasad, President, Bihar Provincial
Gramin Bank Employees Association, Exhibition Road,

FoftheMmgemem

: SriB. Prasad,'Presidem,
Bihar Provincial Gramin

For the Workman

Bank Employees’ Association, -

Saboo Complex,
¢ Exhibition Road, Patna.
Present : Vasudeo Ram, Presiding  Officer, Patna.

AWARD o
. Patna, dated 23rd January, 2009: -

By adjudication Order No. L-12012/74/2007-IR(B-1)
dated the 17th September, 2007, the Govemmerit of India,
Ministry of Labour, New Delhi in exercise of the powers
conferred by clause (d) of sub-section (1) and sub-section
(2A) of Section 10 of the Industrial Disputes Act, 1947
(hereinafter called ‘the Act’ for brevity) referrod the dispute -
between the management of Bihar Kshetriys Gramin Bank,
Head Office, Bhagat Singh Chowk, Munger (Bihar) and
their workman Shri Bipin Kumar, represented by Shwi B -
Prasad, President of Bihar Provincial Gramin Bank
Employees Assocition to this tribunal for adjudication on .
the following : S

‘“Whether the action of the management of Bihar’

Kshetriya Gramin Bank, in terminating the services

of Sri Bipin Kumar without complying Section 25F

of the LD. Act and not reinstating and reguiarizing
him in service, is justified? Ifnot to what relief the

workman concerned, is entitled?” o

2. Both the parties appeared on riotice and filed
statement of claim and written statement respectively. The
contention of the workman is that he was appointed by -
the management of the then Bhagalpur-Banka Kshetriya - -
Gramin Bank w.e.f. 2-2-1994 to discharge the duties of a
Sweeper-cum-Messenger at Sabaur Branch of the Bank. -
He used to perform the duties from 9 A.M. to 5 . M. and
sometimes even beyond that as per requirement of the
Bank. Initially he was paid @Rs. 2 per day which was
subsequently enhanced to Rs. 44 per day. He was paid his -
wages mostly on monthly basis through Banks® Debit -
Vouchers. In the year 2005 three rural regional Banks .
sponsored by UCO Bank namely, Bhagalpur-Banka -
Kshetriya Gramin Bank. Munger Kshetriya Gramin Bahk
and Begusarai Kshetriya Gramin Bank were amalgamated -
following the Central Govt. notification and after

jon the same was renamed as Bihar Kshetriya
Gramin Bank with its head quarters at Munger. The-
Chairman of Munger Kshetriya Gramin Bank was made its
Chairman.- Further, the case of the workman is that the .

" Chairman of the Rank in utter violation of the law and in

most arbitrary manner instructed the Branch Manager to

 terminate the services of the workman, Accordingly the

services of the workman was terminated from 16-9-2006.
On the request of the workman the union took up the matter
with the managemerst but the management did not consider
their grievances and thereafter the union raised industrial
dispute but the conciliation proceeding ended in failure -
due to non-compromising attitude of the management.
Thereafter the dispute was referred for adjudication.
According to the workman termination of his services is
covered under Section 2 (00) of ‘the Act’. The '
violated the mandatory provisions of Section 25F-of ‘the
Act’and thus the management resorted to unfair labour
practice as per Schedule V of ‘the Act’.-Purther, the
contention of the workman is that he worked for ever ten

- years under the management and is in the midstream of his
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life having no other means of livelihood. According to the
workman the action of the management in terminating the
services of the workman, not reinstating and regularising
his services in the Bank is neither legal nor justified. The
workman claims that he be reinstated with back wages and
his services be regularised as full time-Sweeper-cum-
Messenger.

3. The contention of the management is that Bihar
Kshetriya Gramin Bank has been created under the Regional
Rurai Banks Act, 1976 (in short R.R.B. Act) and as such is
guided by the directions issued by Central Govt. in regard
to policy matters involving public interest in discharging
of its functions. The Central Govt. issued guidelines
through NABARD About strength of manpower of the
Bank and the circulars issued by NABARD in that
connection is binding on the Bank management. Further
according to the management the appointment of any
employee without following the procedures of appointment
and without observing the rules of reservation is treated
as back-door appointment and such empioyment will not
give any right to such employees. Further, the management
contends that as per Circular No. DO No. F4-27/75-AC
dated the 26th November, 1575 no peon or his equivalent
by whatever designation called, would be employed by
R.R. Banks. The services of the employees so appointed
was directed to be dispensed with without delay. The
representatives of Kshetriya Bank approached the head
office for employment of Sweepers and the matter was placed
before the Board of Directors. The Board of Directors
decided to authorise each branch to spend Rs. 2 only from
miscellaneous account every day on cleaning. It was also
decided that a man can not work more than seven days and
the person so engaged would not claim for appointment
on that basis. The part-time sweeper-cum-messenger who
were in service on 22-2-1991 and completed 240 days
continuous setvice there-after were treated as regular
employees w.e.f. 2-2-1991. The management further
contends that this workman was engaged on daily wages
without following the norms and procedures of appointment
and his engagement was against the Circulars of NABARD
and Central Govt. as there was already permanent sub-
staff in the category in the branch, There is no sanctioned
post in the Bank as daily wagers do not come within the
purview of Service Regulations of the Bank. According to
the management this claimant is not a workman as defined
under Section 2(S) of ‘the Act’ and as such the reference
itself is bad in law. The workman is alse not the member of
any union. The dispute raised by the claimant is also not
an industrial dispute as defined under Section 2(K) of the
Act. According to the management Section 25F of the Act
has no application in this case nor the management has
committed any unfair labour practice. According to the
management the purported workman is not entitled to any
relief and the reference is fit to be decided in favour of the
management,

4. Upon the pleadings of the parties and the terms
of reference the following points arise out for decision :

(0 Is the reference maintainable?

(i) Whether the action of the management of Bihar
Kshetriya Gramin Bank in terminating the service
of Shri Bipin Kumar without complying Sec. 25F of
‘the Act’ is legal and justified?.

(ii) Whether the action of the management in not
reinstating the workman in service is legal and
Jjustified?, .

(iv}) Whether the action of the management in not
regularizing the workman in service is legal and
Justified?,

(v) To what relief or reliefs, if any, the workman is
entitled?.

- FINDINGS.
Point No. (i) :

5. Both the parties have adduced evidence, oral as
well as documentary in support of their respective
contentions. One Anil Kumar, Sr. Manager, (Personnnel)
Bihar Kshetriya Gramin Bank, Munger has been examined
(as M.W. 1) on behalf of the management and the workman
has examined himself (as W.W. 1} in support of his case.
The management has got exhibited the photocopy of
D.O. No. F4-27/75-AC dated 26-11-1975 of Ministry of
Finance Department of Banking (Ext. M) laying down the
scales of pay of Offieers and Staff, photocopy of letter
dated 8-1-1993 of Bhagalpur-Banka Kshetriya Gramin Bank
containing direction for maintaining cleanliness in the Bank
(Ext. M/1), photocopy of letter No. 4559 dated 20-3-1993
regarding implementation of National Industrial Tribunal
Award (Ext. M/2 and the photocopy of order passed by
the Hon’ble High Court in C.W. J.C. No. 6822 0£2004 (Ext.
M/3) on the point that it is not possible to issue any direction
for regularisation of a workman engaged on daily wages
without following the procedure of appointment. As against
that the workman has got exhibited photocopy of letfer
dated 2-2-2008 of Bihar K shetriya Gramin Bank regarding
calculation of expenses on daily wages/part time workers
of the Branch (Ext. W/10), photocopy of circular
No. 45/2000 dated 25- 1 1-2000 of Bhagalpur-Banka Kshetriya
Gramin Bank concerning revised daily wage for casual
sweepers in branches (Ext. W), photocopy of letter of the
said Bank dated 25-11-2000 concerning payment of D.A.
to daily wage employees {Ext. W/1), photocopy of letter of
Sabour Branch dated 16-1-2003 showing this workman as
part time worker and wages being paid to him by the branch
as such (Ext, W/2), photocopy of letter dated 19-7-2004 of
Sabour Branch showing payment of Bonus to this workman
(Ext. W/3), photocopy of letter dated 16-1-2003 concerning
the same subject (Ext. W/4), photocopy of letter dated
24-9-2003 (Ext. W/5) showing payment of Festival Advance
to this workman, photocopy of ietter dated 28-9-2002 on
the same subject (Ext. W/6) photocopy of letter 10-1-2003
of Bhagalpur-Banka Kshetriya Gramin Bank furnishing
detail information regarding part-time-sweepers/daily wage
workers (Ext. W/7), photocopy of letter dated 22-9-2003
concerning payment of D.A. to daily wagers (Ext, W/8)
and the details of Bonus work sheet of this workman
(Ext. W/9).
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_ 6. While challenging the maintainability of this
reference the management in its written statement have
contended that daily wagers do not come within the purview
of service Regulation of the Bank and they are not ‘workman’
asdefhedlmdetSecnonZ(S)ofdieActandﬂlewwkman
is not a member of any union and thus the dispute raised is
not an ‘industrial dispute’ as defined under Section 2(K) of
the Act and as such the reference itself is bad in law and is
not maintainable. The difinition of ‘workman’ as laid down
under Section 2(S) of the Act reads as follows ;—

“Workman” means any person "(including an

apprentice) employed in any industry to do any

- manual, unskitled, skilled technical, operational,
clerical or supervisory work for hire or reward,
‘whether the terms of employment express or implied,
mdﬁ)rﬂiepwposeofany proceeding under this
Act in refation to an industria] dispute, includes any
such person who has been dismissed, discharged or
retrenched in connection with or as a consequence

* of, that dispute, or whose dismissal, discharge or
retrenchment has led to that dispute, but does not
include any such person—

- (i) who is subject to the Air Force Act, 1950 (45 of
1950), or the Army Act, 1950(460f1950), orthe navy
Act, 1957 (620f 1957); or

(i) who is employed in the pollce service or as an
officer or other employee of a prison; or

(m) who is employed mainly in a managerial or
administrative capacity; or

(iv) who being employed in a supervisory capacity,

draws wages exceeding one thousand six hundred

rupees per mensem or exercise, either by the nature

_of the duties attached to the office or by reason of
the power vested in him, functions mainly ora
managerial nature.”

According to the said definition Sri Bipin Kumar is
undoubtedly a workman. As per the statementof M.W. |
daily wagers do not come within the purview of Service
Regulation of Bank. In this connnection I have to mention
that Service Regulations of the Bank can not over ride the
statute, the Jaw framed by the legislature, the Act.

Therexsnod:sputeonﬂwpomtﬂ:attheworhnan
was not a member of any union. Section 36 of the Act
whlchdealsmthmcreprmntatmnofthepmesmdsas
follows:

36 : Representation of parties -—(l)Aworlmanwho
is a party to a dispute shall be entitled to be
represented in any proceeding under this Act by—

(a) (any member of the executive or other office
bearer) of a registered trade unidn of which be is a
member;

(b) (any member of the exep_ut_ive or other office
bearer) of a federation of trade union to which the
trade union referred to in clause (a) is affiliated; _

(c) where the worker is not 2 member of any trade

union, by (any member of the executive or, other office

_ bearer) of any trade union connected with, or by any

. other workmnan employed in the industry in which

the worker is employed and aythorised in such
manner as may be proseribed.”

‘This worktnan though is not a member of any union

he is represented by the Office bearer of the trade union

‘connected with the industry in which the workmen was
* employed. Under such circumstances the reference can

riot be said not maintainable merely because the workman
didnothlppentoheamenﬁerofmyu‘adewﬁm '
_ SecnonZ(g)oftheActdeﬁrm lnduslnalDispute
as follows :
“Industriai dispute” memsanydnputewdlffemme
_between employers and empioyers, or between
employers and workmen, or between workmen and
workmen, which is connected with the employment
or. non-employment ot the terms of employment or
with the conditions of labour, of any person;
Keeping in view the discussions made above I find
and hold that_the ‘dispute between the management and
the workman is an ‘industrial dispute’ and the reference
nmdeforadjudmﬁmummimblemhw Potho {)is
decided accordingly.

Point : Nos. (il) & (iii) :

7. Atthevuymlwouulikemmenﬁonthat
the facts of this case are almost admitted. From the oral
evidence of the parties and also from the pleading of the
parties it is admitted that the workman worked in Sabour

Branch of the Bank from February, 1994 to 15-9-2006, he

was removed from the service w.e.f. 16-9-2006. Itisalso an
admitted fact that the workman was not given any
appointment letter nor he was given termination letter. It
has been stated by the worker (W.W. 1)-and has not been
from 9.a.m. to 5 p.m. and sometimes even after that as per

. requirement. He used to be paid monthly on daily basis

through vouchers, There is no dispute on the point that -
earlier he used to get @Rs. 2 per day which was graduaily
incressed. There is no dispute on the point that the workman
used to get Festival advance and the same used to be
recovered from his wages in instalments, The workman
has filed documents in support of the same which need not
require discussion because the facts admitted need not be
proved, It is also an admitted fact that Bhagalpur-Banka
Kshetriya Gramin Bank, Munger Kshetriya Gramin Bank
and Begusarai Gramin Bank were amalgamated, Before
independent. All the three Kshetriya Gramin Banks named
above were sponsored by UCO Bank. National Industrial
Tribunai Award became applicable in the Kshetriya Gramin
Banks from 1991. There is no dispute on the point that the -

" Board of Directors of Gramin Bank increased the wages/

pay of the Sweepers as per the increase in Govt. Scales.
Copy of letter dated 22-9-2003 (Ext. W/8)also supports the
same. Under the circumstances it is an admitted fact that
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the workman put in more than 240 days continuous service
for about thirteen years, there is no dispute on the point
that the workman was removed from the service on
16-9-2006 by the management without any notice, notice
pay or cotupensation as required under Section 25F of the
Act. The workman raised industrial dispute vet he was not
reinstated. [ may mention here that it was quite within the
knowledge of the management that the workman was
working may that be in violation of the Circulars of the
Bank and the management not only made payments to the
workman for his work rendered, it was enhanced from time
te time following the enhancement in pay by the
Government to its employee. The management did not take
any action ot punish the officer who engaged the workman
and made payments in violation of the circulars of the Bank.
That simply shows that the work was taken from the
workman in connivance of the management. Under such
circumstances the management can not take the plea that
the claimant was not a workman and the dispute raised by
him is not an industrial dispute. It is really peculiar that the
management on the one hand took work from the workman
for years together and on the other pleads that the
engagement of workman was illegal and he can not claim
any benefit.

§. Section 2(o0) of the Act defines retrenchment as
follows :

“retrenchment” means the termination by the
employer of the service of a workman for any
reason whatsoever, otherwise than as a
punishment inflicted by way of dmc:plmary action
but does not include—

{a) voluntary retirement of the workman; or

(b} retirement of the workman on reaching the
age of superannuation if the contract of
employment between the empioyer and the
workman concerned contains a stipulation in that
behalf; or

{bb) termination the service of the workman as a
result of the non-renewal of the contract of
employment between the empioyer and the
workman concerned on its expiry or of such
contract being terminated under a stipulation in
that behalf conrained therein; or

(c) termination the service of a workman on the
ground of continued ill health;

Under the circumstance discussed above | find that
the termination of the services of the workman  was
retrenchment as defined in the above noted Section. The
retrenchment was done without compliance of the
provisions of Section 25F of the Act. Under the
circumstances 1 find and hold that the action of the
management of Bihar Kshetriya Gramin Bank ip
terminating the services-of the workman without
complying Section 25F of the A¢t and not reinstating him
- in service is unfair L.abour Practice and is illegal and
unjustified. | may add that a plea is taken by the Bank that

there is no sanct:oned post or there is only one
sanctioned piost and hence another Sweeper-cum-
Messenger caid not be appointed. In this respect I find
that sanctionin & post is the executive work of the Bank. If
it requires mor ¢ then one Sweeper-cum-Messenger, the
Bank can sanctjon another post. It can not be said legal
that work is takien for long years on daily wages. Point
Nos. (i) and (m) are answered accordingly.

Polnt No. (iv):

9. Itis an admitted fact that the workman was
engaged on daily wages by the management and the
workman worked for nearly thirteen years as Sweeper-cum-
Management. It is also an admitted fact that there was no
advertisement of the post of appointment, no examination
for selection meaning there-by the procedures of
appointment were not followed in taking the workman in
employment. There are catena of decisions including Ext.
M/3 and it is well-settled principle of law that no direction
for regularisation of services of daily wage workman can
be issued. Moreover n:gularisation'in service is essentially
the executive work, the woik of the management and is not
the busines of tribur:al. Under the circumstances, through
the workmbn has seived the management for a pretty long
time and i in the midstream of his life; it is for the
management to consider his regularisation, this tribunal
can not issue diréction for regularisation and can not hold
as to whethgr the action of the management in not
regularising the services of the workman was illegal or
“unjustified or otherwis.e. | may mention that on behalf of
the workman pira4.4 1), of the award of National Industrial
Tribunal for Region:i rural Banks has been referved in
support of regula risati on, But as already mentioned above
this tribunal can 1ot g ass an order for regularisation. This
point is decided accor dingly.

Point No.{v):
10. It has aire a iy been held above that the action of

the management 05" Bihar Kshetriya Gramin Bank in
terminating the servicx sofﬂleworkmanmﬂleymg '

the provisions of Sec tion 25F of the Act is not only illegal
it is unjustified also. 1t has also been held that this tribunal
can not pass.an orde: ' on the point of regularisation of the
workman in servic . The workman has served the
managernent s sweep er-cum-messenger for nearly {3 years
and is in the midstrean) of his life. Under the circumstances.
I find and hold that the: workman observes to be reinstated
with back wages. Thi:i point is decided accordingly.

" 11. Inthe result ! find and hold that the action of the

management of Bihar Kshetriya Gramin Bank, Manager in
terminating the sefvices of the workman without complying
the provisiens of Section 25F of the Act is illegal and
unjustified and the workman deserves to be reinstated with
back wages & wuges last paid. The management is directed
to comply the same within two months from the date of
publication of the Award.

12. And this is my Award.
VASUDEO RAM, Presiding Officer
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" New Delhi, the 6th February, 2009

S.0. 531.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref No. 03/2006)
of the Central Government Incustrial Tribunal-cum-Labour
Court, Emakulam as shown in the Annexure, in the Industrial
" Dispute between the management of Federal Bank Ltd.,
and their workmen, received by the Central Govermnent
on 6-2-2009,

[No.b12012/2192005-IR(B-1)] :

AJAY KUMAR, Desk Officer
_ ANNEXURE
IN THE CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT, ERNAKULAM
Preseat: Shri P.L. Norbert, B.A., LL.B., Presiding Officer
" (Tuesday, the 20th day of January, 2009/30th Pausa 1930)
LD. No. 032006
Union :
The General Secretary,
Federal Bank Employees’ Umon,
Central Office, P.B. No.10,
Alwaye- 683101,
By Adv. Shri. C. Anil Kumar.
Mainagement :
The Chairman,
The Federal Bank Limited,
Federat Towers, Post Box No, 103,
Head Office, Alwaye-683 101. _
By Adv. M/s. B.S. Krishna Associates.
Thiscase coming up for hearing on'16-1-2009, this
Tribunal-cum-Labour Court on 20-1-2009 passed the
following : : .
' . AWARD
This is a reference made under Section 10 (1) (d) of
Industrial Disputes Act. The reference is :
“Whether the action of the management of Federal
Bank Limited in imposing the punishment of dismissal
to Shri Mathew Cyriac from the service without
notice is justified or not? If not, what rehef the
workman is entitled to?” i

815 GlIog—12

. 2.Thefactual position of the case in: brief is as. follows:
Stri. Mathew Cyriacwas the Clerk of  Rajaji Nagar
Branch of Bangalore of the Federal Bank in the year 2002.
While working as Special Assistant it is alleged that he
had fraudulently withdrawn Rs. 20,000 from the SB account
of a customer on 12-10-2002 and misappropriated the same.
The customer complained to the managemend that she had
not withdrawn such amount, The management initiated
disciplinary action against the workman Sri. Mathew Cyriac
by issuing a charge sheet. An enquiry was ordered. In the
enquiry the workman was found guilty andthe disciplinary
authority dismissed him from service. Though he fited an

-appeal, he did not succeed. Hence an mdustml dispute

was raised by the union.

3. According to the union the workman has not
committed any misconduct as atleged by-the management.
The enquiry was conducted in violation of the principles
of natural justice. The allegat:on is faised against the
workman to cover-up lapses in the banking procedure. -
followed in the branch. Crucial witness like the complainant
was not examined in the enquiry. The workman was not
given a proper opportunity to prove his innocence. The’
Enquiry Officer came to the conclusion without properly
appreciating the evidence. The findings are perverse. The
Enquiry Officer was biased. and was -acting under the
instructions of the management. The disciplinary authority
imposed the punishment in a mechanical manner without
properly analysing the evidence. The clean past record of
the worker was not taken into consideration while imposing
the punishment, At any rate it'is shockingly

-dlspropomanatetothecharges The workman. is out of

employment and he is.not employed anywhera else. The
workman is entitled:to be reinstated.

© 4, According to-the management the enquiry was
conducted in fisll complisnce with the principles of natural
justice. The workman was defended by an office bearer of
the union in the enquiry. The workman participated in the
enquiry throughout. The management witnesses were
cross examined by the defehicg representative. Though
opportunity was given to the defence to adduge evidence,
no witness was examined on defence side, A copy of the
report was furnished to the workiman and he was heard by
the disciplinary authority regarding the findings. e was
also heard regarding the proposed punishment. Though
an appeal was filed by the workman, he did not succeed.
The disciplinary authority did not find ay extenuating
circumstances to impose & lesser punishment. There is no
reason to interfere either with the findings or punishment,

5. In the light of the above cententions the following

- points arise for consideration:—

1. Is the finding sustainable ?
2. Is the punishment proper ?
The evidence consists of Ext. M1 Enqulty File alone

‘6. Point No.1:— Ext. El is the charge sheet. The
allegation is that on 12-10-2002 the workman Sri. Mathew
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Cyriac by using a withdrawal slip had fraudulemly
withdrawn Rs. 20,000 from the joint SB account of Smt.
8.Yesoda and Ms. R.P. Malarvizhi and misappropriated the
money. Ext.E-2 is the reply of the workman to the charge
sheet wherein he has merely denied the charge without
stating anything further. Ext, ME-13-A is the original

complaint of Smt. Yesoda submitted to the bank on -

21-11-2002. The workman was the Special Assistant in the
cash section on 12~10-2002. Ext. ME-6 is the work allotment
order. The workman was allotted cash section-{I1 pertaining
to SB, CD, ODCC-2 etc, It was a single window operation.
There is no dispute regarding the work allotment. Ext.
ME-9 is mema of instructions of the bank regarding
delegation of powers for passing cheques and vouchers,
Column No.4 relates to Special Assistant who is empowered
to pass cash, cheques and vouchers upto and including
Rs. 20,000. Since it was a single window operation, the
entire process regarding withdrawal of money from SB
account could be posted, passed and payment effected by
the workman himselfon 12-10-2002,

7. It is an admitted fact that the withdrawal was done
through a withdrawal form and not by cheque. Ext.ME-5 is
the withdrawal form used for withdrawing Rs.20,000 from
the joint account of Yesoda and Malarvizhi, The withdrawal
form is seen signed by customer Smt. Yesoda, The
management alleges that the signature does not tally with
the specimen signature and it is entirely different. Ext.
ME-4 are the account opening forms signed and submitted
by Yesoda and Malarvizhi They contain their specimen
signatures. Smt. Yesoda's specimen signature shows that
she subscribes her signature by putting her initial ‘S’ first
fellowed by her name Yesoda. The initial is written in
English and the name in Tamil. However in Ext.ME-5,
withdrawal form the name is written in Tamil first and the
initial * S’ at the end, In the signature there is overwriting
also. The amount written in words is also wrong. Instead
of ‘thousand’ it is written ‘sounsends’. Ext. ME-13A
complaint of Yesoda and ME-17 remittance slip signed by
Smt. Yesoda on 30-9-2002 contain her admitted signatures.
They are in accordance with the specimen signature in
Ext.ME-4. Thus Ext.ME-5 withdrawal slip contains an
entirely different signature. It is possible that signatures of
the same person may vary slightly over a period of time,
but cannot be entirely different. A person cannot commit a
mistake in putting his initial at the end of the name when
usually he puts his signature by writing the initial in the
beginning. The complaint of the customer Ext. ME-13A is
that on 12-10-2002, she had not come to the bank or
withdrawn Rs. 20,000. The bank has no case that the amount
in words were written by the workman nor do they say that
the workman has forged the signature of the customer in
the withdrawal form. The management alleges that he has
managed to get the form filled up and has withdrawn the
money. Therefore, the question is, who has done the
mischief ?

8. T have already mentioned that as per the work
allotment order and delegation of powers the workman
could post a withdrawal and pass the same as well as
effect payment being a single window operation. As per
Ext.ME-15 attendance register, he was present on
12-10-2002 and was'working in the cash section. Ext. ME-
11A is the original pass book of the customer. According
to the management the pass book was not submitted on
12-10-2002 for making entry regarding withdrawal as the
customer had not sought withdrawal of any amount on
that day and as she had not approached the bank on that
day. Therefore, the  withdrawal of Rs. 20,000 was
recorded in the pass book only on a subsequent date
when the customer came to the bank with the pass book.
The pass book shows that at no time the customer had
withdrawn money using withdrawal form but only through
cheque. It Is the disputed transaction that took place
without a cheque and by using a withdrawal form. As per
memo of instructions of the bank para 6.7.19 of Ext. ME-10
while issuing withdrawal form to a customer the concerned
checking official must indicate on it the name and account
number of the person to whom it is issued and initial it.
However, itis pointed out by the union that this procedure
is not strictly followed in the Rajaji Branch and it is also
admitted by MW I the Investigating Officer (Sr. Manager,

Vigilance) (page 18 and 22 of the proceedings of enquiry).

Assuming that the instructions are not strictly followed

in'the branch still it was the duty of the workman to verify.

the signature in the withdrawal form with the specimen
signature especially when no pass book was presented.

Not only the signature was different but the amount in .

words was also wrongly written. At the end of a day the
withdrawal forms and vouchers of that day have to be
handed over to the main cash section along with the cash
balance. This is not disputed by the union. But the
disputed withdrawal slip as well as other vouchers of that
day were not handed over on 12-10-2002 but were kept in
the table drawer of the workman. It is when the customer
made a complaint to the Branch Manager and it is when
the matter was looked into that the disputed withdrawai
slip and other vouchers of 12-10-2002 were detected in
the table drawer of the workman oni 14-11-2002. Ext.ME-2
series are such vouchers. The workman has no case that
he used to keep sometimes the vouchers without handing
over them to the main cash section at the end of a day. It
is not one or two vouchers but as many as 20. Had it
happened by oversight at least on the next day he would
have handed over the same to the main cash section. But
it was lying there till 14-11-2002 (nearly 32 days).

9. 1t is relevant to note the statement given by the
werkman to the investigating officer of the Vigilance
Department of the bank, MW1. The statement is Ext.
ME-21. According to the workman 12-10-2002 being a
Saturday it was a busy day for the bank. Smt. Yesoda had
approached him for withdrawing Rs. 20,000. As she was
not having a cheque with her he had issued a withdrawal
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form, He does not remember whether he had insisted for
pass book while issuing the withdrawal form. He also
does not remember who had fitled the withdrawal form.
But he admits that he had posted the withdrawal and

passed it and payment was effected. He also says that
he had verified the signature in the withdrawal form -
before passing and paying the amount. But he does not -

remember whether he had noticed the mistake in spelling

. of the word ‘thousand’. He admits that usually paid

cheques are handed over to the main cash section along
with the balance cash at the end of the day. However on
12-10-2002 the paid cheques pertaining to his section
were not handed over to the main cash séction. But he
had put them in his table drawer by over sight. On the
next day he did not remember that fact and so they
remained in the drawer of his table unnoticed among
some other papers. Later they were taken by the bank

officials. He also says that in view of the complaint of .

the customer he had informed the Manager that he was

willing to remit Rs.20,000 so that any black mark against

him would be removed. He aiso says that he was also
worried about the batance house loan amount of Rs. 1%
lakh to be disbursed to him. The statement is signed by

the workman after noting at the foot of the statement

that whatever is mentioned in the statement are correct.
" As per Ext. ME-15(a) attendance register on 14-11-2002
he was on leave. While investigating into the complaint
the officers came across the withdrawal slip in the drawer
of the table of the workman, It is to be noted that the
withdrawal of Rs.20,000 was entered in all books of
accounts as wetil as Cashier’s Scroll for 12-10-2002. Ext,
ME-3 is account statement of customer Yesoda and
Malarvizhi. The withdrawal is recorded in Ext.ME-3.
Ext.ME-7 is Cashier’s scroll of 12-10-2002. S1.No.20
- relates to payment of Rs.20,000 from the SB account
3056 of Smt. Yesoda. Ext. ME-11 (A) pass book reveals
that at no time the customer had withdrawan money
without a cheque. The workman was the concerned clerk,
who had dealt with the transaction and it had not gone
to the hands of any other official of the bank since it

~ was a single window operation. Therefore the workman -

is bound:to explain as to how this had happened. .As

already mentioned, to the memo of charges he gave Ext. .

E-2 reply merely by denying the charge. However
Ext.ME-21 statement of the workman given to the
Vigilance Officer pin him down to the allegation that he
had kept the disputed withdrawal slip as well as other
cheques and vouchers of 12-10-2002 in his drawer of
the table without handing them over to the main cash
section for days together. No similar circumstances on
any other day had happened in the past. He had
promptly expressed his willingness to remit Rs.20,000 to
make good the loss suffered by the customer. It is not a
small amount. Nobody had compelled him to remit the
amount not was there any promise from the officers of
the bank to pardon him and to drop disciplinary action

in case remittance was made An;m.nocent person wou[d
not she!l ‘out so much money to pacify a customer

especially when he was sure that the customer hdd

107

approached him for withdrawing the money (See ExtME=21). ** -

The workman has no case that corresponding engy. in
the pass book was made by him on 12-10-2002 itself, He

had not verified the signature of the customer as welt as |

the other writings in the withdrawal slip, it in fact either
the customer or somebody on her behalf had submitted

.the withdrawal slip. These circumstances point the finger

at the workman. The finding, of the.enquiry officer. are
thus based on matenals on record and requ:res no
interference. : ST

10. Point No. 2:— The punighitent iﬁn&bsed by
the disciplinary authority is dismissal. The weorkman had
submitted to the Disciplinary Authority as weli as the

Appellate Authority the extenuating c:rcumstances He

submitted that he is from a poor fam:_]y He has to look

after wife and 2 school going female children. He was in
the midst of construction of a house, which is not yet
completed. After the suspension he is without any job
and he is under financial crunch. The family depends on
him for their livelihood and there is ne other source of
income. He has a clean past record of 27 years and he
promises to be earnest in future. These circumstances
were considered by both authorities. It is seen from the
order of the disciplinary authority that because of the
misdeed of the workman the customer had withdrawn
the entire remaining amount from their account and the
bank has lost ghe business of a valuable customer. In a
banking institution where money of the public aré
handled, confidence of the public shouid be the prime-

conern of the bank. If the customers find that the offi ¢ials .

of the bank are not honest and thgir money is not safein

‘their hands, slowly customers may drofy away. The tofg

experience of the workman did not stand him in good
stead to serve the bank better. The financial need of the
family also did not deter kim from committing mischief.
Considering the gravity of the misconduct 1 don’t think
that the dependency of the family members can be a
reason for showing leniency in the matter of pumshmem

Hence I do not prapose to interfere with the punishment -

either.

In the result an award is passed f' ndmg that the

action of the management in dismissing the workman Sri.
Mathew Cyriac from service is Iegal and Justified-and he is
not entitled for any relief. s

The award will comé into force one month aﬁer its

publication in the Official Gazette.

,..‘

Dictated to the Personal Assistant, u-mlscnpe;lr am.

typed by her, corrected and passed by me on this ﬁmzﬂth
day of January, 2009. '

- P.L.NORBERT: Pmsidir.gOfﬁcer-
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Appendix
Witness for the Union : Nil.
Witness for theManagement : Nil.
Exhibit for the Union : Nil,
Exhibit for the Management :

Ml - EnquiryFile

¢ fagelt, 6 wIOq, 2009
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-03/2007) ! VIR 0 ¢, N HET TER F 6-2-2009
HI W FIA oA

(€. T-12012/132/2006-3¢ 3 (R-1)]
o T, TxF sl

New Delhi, the btl) February, 2009

S.0. 532.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. Ng. 03/2007)
of the Central Government Industrial Tribunal-cum-Labour
Court, Ernakulam. as shown in the Annexure in the
industrial Dispute between the management of Federal
Bank Ltd., and their workmen, received by the Central
Govemment on 6-2-2009.

[No.L-12012/132/2006-IR (B-1)]
AJAY KUMAR, Desk Officer

ANNEXURE

INTHE CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT, ERNAKULAM
Present: Shri P.L. Norbert, B.A., LL.B., Presiding Officer

Wednesday thel6th day of January, 2009/26th Pausa
1930

L.D. 03/2007
Union

The General Secretary,

Federal Bank Employees’ Union,
Central Office,

Alwaye- 683 101,

By Adv. Shri. C. Anil kumar.

Management ;

The Chairman,
The Federal Bank Limited,

Head Office, Alwaye-683 101.
By Adv. M/s. B.S. Krishna Associates.

This case coming up for hearing on 14-1-2009,
this Tribunal-cum-Labour Court on 16-1-2009 passed the
following. .

AWARD

_ This is a reference made under Section 10 (1) (d) of
Industrial Disputes Act. The reference is:

*‘Whether the action of the management of Federal
Bank Ltd. with its headquarters at Atwaye, Kerala in
dismissing from service of Shri M. K. Binu, Clerk (PF
No.6339) of Konni Branch without notice vide order
dated 24-2-2006 is justified ? If not, what relief the
concerned workman is entitled to?”

2. Facts of the case in brief are as follows:— Sri.
M.K. Binu was a Clerk of Federal Bank. Konni Branch. On
the allegations of absence without leave and unauthorised
absence without intimation for a period exceeding 30 days
he was proceeded against for disciplinary action. An
enquiry was ordered and he was found guilty of the charges
and was dismissed from service,

3. According to the union which has taken up the
cause of the workman the enquiry was conducted in
violation of principles of natural justice and fairness. the
workman was not given a fair opportunity to defend in the
enquiry. The enquiry Officer was biased. The findings of
the Enquiry Officerare perverse. The disciplinary authority
without applying its mind concurred with the findings of
Enquiry Officet. The appellate authority concurred with
the findings and punishment ordered by the disciplinary
autherity without considering the extenuating
circumnstances. The punishment is disproportionate to the
charges. The workmnan is entitled to be reinstated with back
wages, continuity of service and all other consequential
benefits.

4. According to the management the workman was
remaining absent continuously without intimation from
1-9-2005 onward. A notice was issued to him directing him
to report for duty immediately. He neither complied with
the direction nor applied for leave. Prior to that be had
remained absent from 16-8-2005 to 29-8-2005 without
compiying with leave rules. On 30-8-2005 he applied for
privilage leave for 14 days on sick ground. He failed to

. apply for leave on time. His leave record is highly
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unsatisfactory. He remained absent unauthorisedly for 498
days on various occasions in the past. He was punished
three times for absence without leave and unauthorised
absence, But he has not made any improvement. The

workman did not aitend the ‘enquiry though notice was:

given to him by the Enquiry Officer. On the basis of the
evidence adduced by the management the Enquiry Officer
came to the conclusion that the workman is guilty of the

charges. The disciplinary authority. concurred with the -

findings and proposed punishment of dismissal. The

workonan was given an opportunity of hearing regarding -

proposed punishment. Thereafter be was dismissed from
service. The Appellate Authority did not accept the
submissions of the workman who appeared through union
representative for hearing. The punishment is in proportion
to the gravity of the charges. There is no reason to interfere
cither with the findings or punishment.

s. Inﬂwllghtoftheabdwmﬂ:efollowmg

points arise for consideration :
1. Is the enquiry valid?
2. Are the findings sustainable?
3. Is the punishment proper?
The evidence consists of the oral testimony of MW1

and documentary evidence of Ext.M1 on the side of

management and no evidence on the side of the union.

6. Point No. 1:— [t is contended in the claim
statemient that the enquiry was conducted violating the

principles of natural justice. The workman was not given -

an opportunity to defend. The enquiry proceeded ex parte.
Ext.M1 is the enquiry file. It shows that the workman was
- given notice by the Enquiry Officer regarding date and
venue of enquiry. The enquiry was posted on 12-12-2005
at 2.45 p.m. at Konni Branch of the Federal Bank. The

workman remained absent. No representative wasengaged -

by the workman. There was no intimation to the Enquiry
Officer regarding the reason for his ‘absence. In the
circumstances the Enquiry officer was-contrained 1o proceed
with the enquiry ex parte. Two managament withesses were
examined and 12 documents were marked on management
side as Exts. ME 1 to 12 and 5 documents were marked as
enquiry documents Exts. El to E5. The Enquiry Officer
concluded the proceedings on the same day. Then he sent

a copy of the proceedings to the workman on 14-12-2005. ‘

The proceedings show that the workman was given time

up to 24-12-2005 for submitting his comments regarding _
the enquiry proceedings. However the workman on 30-12-

2005 sent a letter to the Enquiry Officer stating that he had
received a copy of the enquiry proceedings, that he could
neither attend the office for duty since 1-9-2005 nor apply

for leave on time on account of certain unavoidable family -

problems. It is also stated that he could not attend the

enquiry or-inform the Enquiry Officer for reasoms beyond |

his control. However, there was no request for adjournment - -
~ of the enquiry for the purpase of providing achencé fo the. -

for adducing defence evidence, Since there was no refjuest
the Enquiry Officer procesded to draw his conclusions on
the basis of the materials on record. There is, nothing 0 ...
show that the Enquiry Officer has violated cither the rules
of procedure or principles of natural justice, Ifthe workman
really wanted to defend the charges he would have
definitely made a request to the Enquiry Officer to give him
one more chance. In view of the above circumstances 1
hold that the enquiry is valid.

7. Point No, 2:— There are two chaiges. Ext.P1 isthe
charge sheet. The first charge is that the wotkmaa remained
absent without applying for leave from 16-8-2005 t0 29-8-
2005, He resumed duty on 30-8-2005. Then he submitted a
leave application with medical certificate and 3 fitness
certificate. They are Exts. ME-5t0 7. As per Ext, ME-5 leave
application the ieave applied was privilege leave for 14
days on sick ground. The Bank Manager did not
recommend for sanction of leave while forwarding the
application to the head office due to the habit of the
workman in remaining away from duty without intimation
on and off. As per para 13.2 of the First Bipartite
Settlement (General Rule) an employee, who degives to
obtain leave, should apply in writihg one month before the
due date for leave, except in urgeat or unforeseen

. circumstances including illness, As per leave rules he has

also to intimate his address while on leave. No doubt by -
Ext ME-5 he applied for privilegs leave for 14.days on .
sick ground. Ext ME-6 medical certificate is dated 16-8-2005. .

‘and ME-7 fitness certificate is dated 29-8-2005. The fact

that he was sick does not mean that he need intimate.or,
apply for Jeave only after resumption of duty. Withowt
inordinate delay he should have intimated his-absence and:
submitted Jeave application though he could not have
applied for leave in advance since the ground is illness. He
had also not given his address during the leave period.
Ext.ME-1 attendance register shows that he. was absent
from 16-8-2005 to 29-8-2005. Thus ke had aot complied
with the leave rules as per para 19.7(a) and it is a miner
mis¢onduct of absence without leave. The Enguiry Officer
has, therefore, found him gullty ‘The finding requkuno
reconsnderatlon

8. Thc2ndcharge lsthattheworknunrmamd
absent unauthorisedly without intimation exceeding 30
days from 1-9-2005 onwards. He has never applied for
leave for the period from 1-9-2005 onwards. Ext. ME1 is the.
attendance register from August 2005 to December 2005. .
Emus-zmmwlz-moosdm.guwwm‘._ g
to report for duty immediately. This was’ preceded by 2.
telegram to the same effect. There was no response..He.,
also did not apply for leave: Ext ME-3 is a repon of -
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Sr. Manager to the Chief Manager of P&IR department,
Head Office informing about the unauthorised absence of
the workman. It is alleged that the workman was a chronic
absentee. He remained absent unauthorisedly and on loss
of pay for 498 days on various occasions in the past. He
was punished three times for such absence, twice with
censure and once by reduction of basic pay by two stages.
The instant absence is a 4th occasion. Ext.ME-8 is the
order of Disciplinary Authority regarding disciplinary
action for absence without leave for 46 days during 2002,
The punishment imposed then was censure. Ext ME-9 is
another order of the disciplinary autherity imposing the
punishment of censure for unauthorised absence for 68
days at different intervais from March to July, 2003, Ext.
ME-10 is another order of the disciplinary authority for
remaining absent unauthorisedly and without intimation
exceeding 30 days from 15-9-2003 and for issuing a cheque
without keeping sufficient balance in his account. The
workman was found guilty in the enquiry and disciplinary
authority proposed the punishment of dismissal from
service. The workman was heard regarding the proposed
punishment. Thereafter Ext. ME-12 order of purishment was
passed by the disciplinary authority reducing basic pay
by two stages. A 4th time now the workman has remained
absent from 1-9-2005 onwards. Even in the enquiry he
remained absent. The previous penalties did not instill in
him the desire to be regular and loyal to his duties. He did
not submit any explanation to the charge sheet. However,
he appeared before the disciplinary authority as well as the
appellate authority for a hearing. The submissions made
by the workman are recorded by the disciplinary authority
as well as appellate authority. The reasons stated are that
he was entangled in a debt trap which vexed him throughout
and hence he was unable to attend the office. He also made
a submission regarding his family background. According
to him he has to look after aged parents, wife and two
childern. He is the sole bread winner of the family. There is
no other souce of income. It has to be noted that while
hearing regarding the proposed punishment in respect of
the disciplinary proceedings regarding unauthorised
absence exceeding 30 days during September 2003 and the
proposed penalty by the disciplinary authority he had
mentioned that the money owed to one Johnson which
had created a lot of problems in his life, was already paid
and settled. However, the same problem is again put forward
in the present disciplinary proceedings (before the
disciplinary authority and appellate authority). It means
that though his problem is solved he has no genuine and
earnest intention to return to duty. He has no doubt many
motre years to superannuate. £xt.ME-1 attendance register
shows that he remained absent continuosly from 1-9-2005
onwards. As per para 21(ii) {p) of 6th Bipartite Settlement
dated 14-2-1995 remaining unauthorisedly absent without
intimation continuously for a period exceeding 30 daysisa
gross misconduct (page 475 of Bipartite Settlement, M/s.
~ H.P.J. Kapoor Publication, 12th Edition). On the basis of

the documentary evidence as well as the oral evidence on
the management side the Enquiry Officer came to the
conclusion that the workman is guilty of the misconduct
aforementioned. There is absolutely no infirmity in the
findings.

9. Peint. No. 3:— Accordmg to the union the
punishment is harsh and disproportionate. The workman
may be given a chance to improve. It is to be noted that as
already mentioned the workman is a chronic absentee. The
bank was finding i difficult to run the office smoathly as
the workman was remaining absent without intimation on
and off. He was punished three times for similar offence

‘with censure twice and reduction of basic pay by two stages

once, as mentioned supra. Despite, there is no trace of
improvement in him. In fact, the disciplinary authority ona
previous occasion had, by Ext.ME-10 order proposed
punishment of dismissal for misconduct falling within para
21(iiXp) of 6th Bipartite Settlement. However, after hearing
the workman a lenient view was taken by the disciplinary
authority with a view to give him a chance to improve, by
imposing a lesser punishment of reduction of basic pay by
two stages. Hardly after four months, he fell into the same

. sin of absenteeism once again. In the above circumstances

the management was not in a position to show any leniency
to him. The poor financial family background cannot be 2
reason to show any leniency in the matter of punishment
as he has not learned any lesson from the previous
disciplinary actions. His indifferent attitude has added
burden not only to his family but also to the office. The
office had to function many a time without a member of the
staff. In the circumstances I don’t think that the punishment
is either disproportionate to the charges or harsh.

In the result an award is passed finding that the
action of the management in dismissing the workman from .
service is legal and justified and he is not entitled for any
relief.

The award will come into force one month after its
publication in the Official Gazette.

Dictated to“the Personal Assistant, transcribed and
typed by her, corrected and passed by me on this the 16th
day of January 2009.

P. L. NORBERT, Presiding Officer

Appendix
Witness for the Union : Nil,
Witness for the Management :
MW1 - 5-1-2009 - Shri.V.J. Joseph.
Exhibit for the Union :  Nil
Exhibit for the Management : -
Ml - Enquiry File.
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New Dethi, the 9th February, 2009

8.0. 533.— The President is pleased to appoint Shri
Manoranjan Pattnaik as Presiding Officer of the Central
Government Industrial Tribunal-cum-Labour Court,
Asansol w.e.f. 2-2-2009 (F.N.) for a period of five years or
tili he attains 65 years of age or until further orders,
whichever is earlier.

[No: A-11016/8/2007-CLS-IT]
~ P.K. TAMRAKAR, Under Secy.

#Mﬁm,m

WL, 534.—B%, TOPR, TAN (W9 & THHA
o % forg i) fram, 1976 (FureEiiia 1987) #
im0 ® I-Prem (4) ¥ FgE F, 59 3R W
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e w5 foran §, woegrn gl woh ¥

w e e w1 AW _
L - Syl wreora, weiand
- [ $-11017/1/2006-T. . ]

New Delhi, the 9¢h February, 2009

$.0. 534.-— In pursuance of Sub-Rule (4) of Rule 10
of the Official Language (Use for official purposes of the
Union), Rules, 1976 (as amended 1987) the Central
Government hereby notifies following office under the
administrative control of the Ministry of Labour &
Employment, at least 80% Staff whereof have acqmred
workmg lmowledge of Hindi :—

Sl. No. Name ofthe Oﬁ‘lce
1.  Regional Office, ESIC,
' Banglore, Karnataka
[No.E-1101 7/1/2006-RBN]

SHARDA PRASAD, Joint Secy.

| = feeeht, 4 weall, 2009 |
| WLa. 535.—aleifirr frarg sfufiran; 1947 (1947

1 14) T W@ 17 B g F, ah wewn 4 4 W R

# FvE 3 wog PSR I e @ €,
s fifte s frar F S ww b
FATEOYFH AT WEA-1, WA ® YeRe (Wed
Hem 322002) W v weh , o B woew B
4-2-2009 I A °N

[ T-20012/259/2001 -3 SR(H-1)]

New Delhi, the 4th February, 2009 '

S.0. 535.—In pursuance of Section 17 of the

Industrial Disputes Act, 1947 (14 of 1947), the Central

Govemment hereby publishes the award (Ref. No, 32/2002)

of the Central Government Industrial Tribunal-cum-Labour

Court, No.}, Dhanbad now as shown in the Annexure in

the industrial Dlspmebetweenemployorsmnlanonmﬁle

managementof M/s.E.C, Ltd., and their workmen, which
was received by the Central Government on 4-2-2009.

[No. L-20012/259/2001-IR(C-D]
SNEH LATA JAWAS, Desk Officer

ANNEXURE
BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL No I, DHANBAD
In the matter ofamference U/s. 10(1) (d) (24) of
LD. Act. _ _
Reference No. 32 of 2002
Parties : Employers in relation to the managemerit.of
Gopinathpur Colliery of E.C. Ltd.

AND
Their workmen
Present : Shri .M. Smgh Presndumofﬁcer
APPEARANCES:
For the employers : Shri B.M., Prasad, Advocate.

" For the workman : Shri D.Mukherjee, Advocate.
State: Jharkhand,  Industry : Coal. B
Dated, the 28th January, 2009,

~ AWARD

By Order No. L- 20012/259/2001-IR (C-1) dated
19-9-01 the Central Government in the Ministry of Labour
has, in exercise of the powers conferred by clause (d) of
sub-section {1) and sub-section (2A) of Industrial Disputes
Act, 1947, referred the following dispute for adjudacatwn
to this Tribunal :

“ Whether the action of the management of M/, -

ECL in dismissing Sri Subodh Gorai from the service of the
company is fair and justified ? If not, to what relief is the.
concerned workman entitled ?”
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2. Written Statement has been filed on behalf of
the concerned workman stating that Sri Subodh Gorai,
concerned workman, was a permanent Grade- II Clerk and
had been working since long with unblemished record of
service. The anti-labour management with an ulterior motive
to victimise the concerned workman issued a false and
frivolous chargesheet dated 10/11-3-1981. The charge-sheet
was issued by an unauthorised person that too in utter
violation of the provision of the Standing Order.The
concerned workman replied to the chargesheet denying
the false and concocted allegation and though the
explanation submitted by the workman was satisfactory

enough still then the management conducted an invalid

and irregular enquiry through a biased and prejudiced
Enquiry Officer . The concerned workman was not afforded
full opportunity to cross-examine the management’s witness
or to preduce the defence witness. The Enquiry Officer
replied on some alleged documents which were not
produced in presence of the workman nor copies of the
same were supplied to the workman. The suspension
allowance was not paid to the workman before conducting
the enquiry, Even in the preliminary enquiry the Enquiry
Committee found the concerned workman not guilty. The
finding of the Enquiry Officer was perverse and not based
on evidence on record. The management dismissed the
- concerned workman on the basis of invalid and irregular
enquiry . The dismissal letter was issued by an unauthorised
person. The concerned workman represented before the
management against the illegal and arbitrary dismissal order
and at that the time the workman was advised to wait
patiently on the ground that the matter being referred to
Headquarter for decision. The concerned workman
represenied before the management several times for his
reinstatement and also approached different authorities
under the wrong advice of the Advocates. The concemed
werkman also lost his mental balance due to sudden
dismissal and resultant proverty which caused disbalance
of mental set-up. Thereafter the matter was referred for
conciliation proceeding. The conciliation proceeding ended
in failure and the Government of India, Ministry of Labour
referred the dispute for adjudication to this Tribunal. It
has been stated that the action of the management in
dismissing the concerned workman is not justified. So, it
has been prayed that the Tribunal be pleased to answer
the reference in favour of the workman by directing the
management to reinstate the concerned workman with full
back wages.

3. Written statement has been filed on behalf of
the management siating that the reference is bad in law
and not maintainable. It has also been said that the present
dispute under Sec. 2 (K) of the LD. Act is not valid industriai
dispute in the eve of law. As a matter of fact there is no
dispute muchless any industrial dispute and the same is fit
to be dismissed in limini. The reference order is vague and
suffers from the vice of total non-application of mind by

the Government and it is therefore vitiated . The sponsoring
union has no locus standi in the matter as the so-called
person is not its member and it is not competent to raise
any industrial dispue. The reference order also puts the
cart before the horse and the Opp. Party is not required to
take any action as envisaged in the reference order. The
reference is also jnvalid for the reasons that no demand
was ever made to the Opp. Party. The point in the alleged
reference is specified for adjudication and the same
deserves to be read subject to Section 10 (4) ofthe L.D. Act
and this Hon'ble Tribunal shall have to confine its

adjudication to this point. The question which is not .

directly raised in the reference will have: not to be considered

 even indirectly while determining svather matter, Without

prejudice to the aforesaid prelirainary objection but
strongly relying on the same the eraployers beg to submit
their case on merit that no dispute was raised by the
employe¢ with employer. The concerned workman was a
senior clerk posted at Nirsa Units of Govindpur Collieryto
perform the duties of a pay cierk ia the month of November
and December, 1980 and Jamunry and February, 1981. In
course of performance of his dut y as pay clerk he committed
a serious misconduct of frawd, dishonesty, forgery and
violation of standing orders b/ paying less to some of the
worker than their actual wages during the aforesaid months
and to cover up less paymert he mterpolated the wage-
sheet and did not record the: 2. mount in the identity card of
the workman concerned at the appropriate column. The
concerned workman appro:k.hed the managesnent through
their union bringing allegmtion against the concerned
workman for making a less payment to them to the tune of

Rs. 20 to 30 on each cou nt at the time of payment by -

adopting various fraudukmt means. The management

deputed one Sri R.D. Sharmz:and others to make preliminary

enquiry on the allegation made by the union, namely,
R.C.M.S. and the workman conceined on the basis of the
preliminary enquiry a prima facie case was established
against the concerned workeman and the chargesheet dated
10/11-3-81 was issued to the: concerned workman to which
he submitted reply by letter dated 14-3-81 denying the
ellegation levelled against him. The management
constituted a committee comprising of few persons to
conduct the departmentat enquirv on the charges ievelled
against the concerned workman by letter dated 16-3-81
and presenting officer was also appointed vide letter dated
23/24-3-81. The enquiry commitiee held the departmental
enquiry after serving the notice 10 the concerned workman
umnberofdaysmhlspreseme .nmedepu'unmtalmqmly
the concerned workman Wwas given full oppostunity to
appoint a co-worker to assist him in his defence, 0 cross-

examine the management’s witnesses, to give his own
statement and to produce his defence witnesses and
documents, The concerned werkman fully participated in
the enquiry without raising any objection against the
procedure adopted by the enquiry committee. The enquiry
was held fairly and properly and in accordance with the

i
L
|
i
1




[P I 3(ii)]

VIR T AR ¢ W 28, 2009/FFTA 9, 1930 1023

principle of naturai justice. The Enquiry Officer submitted
his report dated 27-9-91 holding the concerned workman
guilty of the charges levellod against him, The Disciplinary
Authority after considering the enquiry report dismissed
the concemned workman by letter dated 24/25-6-82. The
concerned workman accepted his guilt before the enquiry
committee and also before the disciplinary authority and
he did not raise any dispute from the date of his dismissa
till the present case as he was fully aware of the fact that
his dismissal was legal, bonafide and justified. The
concened workman in some cases did not mention the
amount paid to the worker and in majority of cases the
concerned workman distorted the figures of actual amount
by pver writing and in many cases he paid less than the
actual amount mentioned against their names in the wage
sheet in the month of November, 1980 and in the month of
December, 1980. In view of the aforesaid circumstances
the employer has prayed before the Tribunal that the action
of the management is justified and the concerned workman
is not entitled to any relief.

In rejoinder to the written statement of the:

management the workman has stated that the preliminary
point raised by the management has o legal leg to stand
and the same is being raised only to delay the proceeding
of the case. It has also been submitted that the Hon’ble
Supreme Court in catena of cases held that public sector
undertaking management should invite adjudication of the
case on merit inspite of raising technical and frivolous point
to delay the proceeding of the casc . The other things are

same and similar which have been stated in the written

statement.
4. Both the parties have not adduced oral evidence.

5. By order dated 31-8-2006 the Tribunal held that
the domestic enguiry held by the management is unfair

and not proper.

6. The learned counsel of the workman argued that
the Tribunal has already held that the domestic enquiry is
not fair and proper and the management has not adduced
any evidence to substantiate its case, so in the
circumstances the management has to suffer.

7. The main argument on behalf of the management
js that the reference has been made very late, but there is
no force in the argument of the managements as in the
Industrial Disputes Act there is no limitation, so on this
ground the reference cannot be rejected.

8. The learned counsel for the workman argued |

that in L.F.L.R. 1999 (81) page 188 between Neeta Kaplish
Vs. P.0., Labour Court, the Hon’ble Supreme Court held
that in the event the enquiry is held not fair and proper
and if the management fails to adduce evidence to prove
the charge, then the workman is entitled to reinsiatement
with full back wages. Their Lordships also heid that once
an enquiry is held not fair and proper this Court cannot

815 G109—13

look into the 'e\ndence and documents adduced and
produced in the domestic enquiry. The Hon’ble Supreme
Court laid down.

“ If the management does not lead any evidence by
availing of this opportunity, it cannot raise any
grouse at any sitbsequent stage that it should have
been given that opportuhity, as the Tribunal, in such
circumstances, would be justified in passing an award
in favour of the workman. If, However, the

" opportunity is availed of and the evidence is adduced
by the management, the validity of the action taken
by it has to be scrutinised and adjudicated upon on.
the basis of fresh evidence.”

The learned counsel of the workmnn also referred
that in the event the dismissal is held {0 be illegal then the
normal rule is for full back wages for the foroed idle period

-reported—2004 LLR-966.

The leamed counsel of the workman also referred
that in the Industrial Disputes Act there is nio provision for
going into the validity of referenoe repomed in 2000 (84)
FLR 162,

9. The l'eamcd counsel of the workman also
referred—(1) 1999(82) FLR137, (2) 2001 LLR 900, (3) 2002
(2) LLN 406 and 2007(115) FLR 675 and 2008 (DJILJI(SC) in
which Hon’ble Coust laid down that no reference can be
rejected on the ground of deiay. .

10.  As per written statement it shows that the
concerned workman performed the duties of pay clerk in
the months of November and December, 1980 and in the
month of January and February, 1981. Regarding less
payment of some workers as per enquiry report only Rs.50
total in the month of November, 1980 and in the month of
December, 1980 only Rs.110 the detail is given below:

InNovember, 1980

- 1. SriChurka Majhi Rs. 10
2. SriBedi Majhi Rs.20
«3,  Sri Nunulal Majhi Rs.20

In December, 1980
1. SriChurkaMajhi Rs. 40
2. SriLakhi Ram Majhi ... Rs.20
3. Sribedi Majhi Rs. 50

It shows only Rs. 160 Jess payment is said to be
given by the concerned workman in the preliminary enquiry.

11. It has been argued on behalf of the workman
that due to trade union rivalry the concemned workman has
been falsely implicated on the complaint of rival union
which seems to be correct because as per enquiry report it
shows that on the complaint of the union the enquiry has
been set up against the concerned workman.



1024 THE GAZETTE OF INDIA: FEBRUARY 28,2009/PHALGUNA 9,1930

[Parr 11—Sec. 3(ii))

12. Moreover, when the enquiry was hefd by my
predecessor not fair and proper, so it shows that the
concerned workman was dismissed without fair and proper
enquiry and in that case when no additional witness has
been produced by the management in that case the
management has to suffer, as per law laid down by the
Hon’ble Supreme Court reported in 1999 Indian Factories
and Labour Reports (Vol. 81) page 188 when the
management has failed to adduce any evidence to
substantiate its case then it has to suffer. Therefore, I come
to the conclusion that the action of the management in
dismissing the concerned workman is not fair and justified

and hence he is entitled to be reinstated with full back
wages, '

13.  Accordingly, I render the following award—
The action of the management of M/s. E.C.Ltd. in dismissing
Sri Subcdh Gorai from the service of the company is not
fair and justified, so the concerned workeman is entitled to
be reinstated in service with full back wages and other
consequential benefits. The management is directed to
implement the award within 30 days from the date of
publication of the award,

H. M. SINGH, Presiding Officer

7% e, 4 w8, 2009
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8,0. 536.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Govemment hereby publishes the award (Ref. No. 105/
2001) of the Central Government Industrial Tribunal-cum-
Labour Couwt, No. 1, Dhanbad now as shown in the
Annexure in the Industrial Dispute between the employers
in relation to the management of M/s. B.C.C. Ltd,, and
their workmen, which was received by the Central
Government on 4-2-2009.

[No.L-20012/553/2000-IR (C-T)]
SNEH LATA JAWAS, Desk Officer

ANNEXURE
BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL No. L DHANBAD,

In the matter of a reference U/s. 10 (D (d)(2A) of
the LD. Act, 1947,

Reference No. 105 of 2001

Parties : Employers in relation to the management of
Laikdih Deep Colliery of M/s. B.C.C. Ltd.

AND
Their workmen

Present : Shri H.M. Singh, Presiding Officer.
APPEARANCES:

Shri B.M. Prasad, Advocate,

Shri 8.N. Sinha, Advocate.

Industry : Coal.

Dated, the 5th January, 2009,
AWARD

- By Order No. L-20012/553/2000-IR (C-1) dated
30-4-2001 the Central Govemment in the Ministry of Labour
has, in exercise of the powers conferred by clause {d) of
sub-section (1) and sub-section (2A) of Section 10 of the
Industrial Disputes Act, 1947, referred the following dispute
for adjudication to this Tribunal :

For the employers :
For the workman :
State : Jharkhand,

“Whether the action of the management of M/s.
BCCL, Laikdih Colliery in dismissing Sri Jaidev Kundu from

the service w.e.f. 22-4-99-is Just, fair and legal ? If not, to -

what relief is the workman entitled 7

2. The order of reference was received in this
Tribunal on 4-6-2001. After notice both parties filed their
respective written statements, rejoinders and documents.
5-11-2008 was the date fixed for filing of rejoinder by the
workman on the petition of the management by which
another case of the same person/workman was earlier
disposed of in the year 2005 as Reference No. 44 of 1999 in
the said Tribunal. In this respect Shri S.N. Sinha, Advocate,

appearing for the workman submits that he does not intend

to file any rejoinder and also does not intend to contest
this further,

3. Inview of such submission made by Shri Sinha,
Advocate, on behalf of the workman, 1 pass a ‘No Dispute’
Award in the present reference case.

‘H.M. SINGH, Presiding Officer
T feeelt, 4 wEEr, 2009
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8.0. - 537.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref, No. 245/
1994) of the Central Government Industrial Tribunal/f abour
Court, No. 1, Dhanbad now as shown in the Annexure in
Industriai Dispute between the employers in relation to
the managementof M/s, B.C.C. Ltd., and their workman,
which was received by the Central Government on
4-2-2009. :

[No. L-20012/269/93-IR (C-1)]
SNEH LATA JAWAS, Desk Officer
ANNEXURFE.

INDUSTRIAL TRIBUNAL No. [, DHANBAD

In the matter of a reference U/s. 10 (1) (d) (2A) of
LD. Act, 1947

Reference No. 245 of 1994

PARTIES: Employers in relation to the 'management of
Khas Kusunda Colliery of M/s. B.C.C. Ltd.

AND
Their workmen
PRESENT : Shri H.M. Singh, Presiding Officer.
For the employers : Shri 8.N. Sinha, Advocate.
For the Workman/Union : Shri B.N. Singh,
Representative
State : Jharkhand. Industry ; Coal.

Dated, the 23rd January, 2009.
AWARD

By Order No. L-20012/269/93-IR (C-I) dated
24-10-1994 the Central Government in the Ministry of

Labour has, in exercise of the powers conferred by clause .
(d) of sub-section (1) and sub-section (2A) of Industrial

Disputes Act, 1947, referred the following dispute for

adjudication to this Tribunal : *
“ Whether the action of the management of Khas
Kusunda Colliery of M/s. Bharat Coking Coal Ltd.in
denying advantage of retirement under Clause 9.4.3.
of NCWA-1iF to Shri Bhisundeo Yadav, Mining Sirdar
is justified ? If not, what relief is the concerned
workman is entitled to 7”

2. The workman has filed written statement stating
that the concerned workman, Bhisundeo Yadav, was
working as Mining Sirdar at Khas Kusunda Colliery of
M/s. BCCL and he was referred for medical examination -
alongwith other workmen and afier the said medical
examination he was found unfit for doing this job. The
said medical examination was conducted and completed
at Godhure Regional Hospital of M/s. BCCL in pursuance
of management’s letter dated 7-10-1991 and the concerned
workman was declared medically unfit alongwith Golak
Bouri, Haulag Operator, Khedan Rewani, Fireman and
Janki Mahato, Trammer of Khas Kusunda Colliery. It has
been stated that after declaring medically unfit for doing
their duties, three workmen except the concerned workman
were stopped from their work by the Dy. C.M.E. of Khas
Kusunda Colliery by issuance of letter to them in view of
the medical report regarding their unfitmess, but much
surprisingly the concerned workman was not issued any
letter to the said effect and was not stopped as was done -
in the case of others, The concerned workman was not
stopped from work and he was directed by the management
to attend his duties arbitrarily and unjustifiedly ignoring
his unfitness to do the job. As such the said workman
had to report to his-duties where his attendance was
marked daily and he had to sit idle there without doing
any work. The concerned workman used to report to the
management daily about marking of his attendance by -

the attendance clerk and about his remaining idle and '~

sitting without doing any work but the management did
not pay any heed to his such reporting, It has also been
stated that the concerned workman had been moving to .
the management for his medical examination since about -
two and a half years prior to his such medical examination

- and had the management acted promptly and had the

management been fair and sincere in his matter he would

have been declared medically unfit much earlieri.c. about .

two and half years and should not have been forced to do
his job unwillingly and with treat tension and difficulties
and later on after the said medical examination by
remaining idle. The management denied the ‘benefit of
clause 9.4.3 of N.C.W.A I1I to the coricerned workman is’
an unjustified manner and with malafide intention. The
concerned workman was entitled to secure employment
to one of his dependants undér the said clause in view of
his medical unfit. The management also made
discrimination between the concerned workman on the
one side and other three workmen on the other side by
providing benefit of clause. 9.4.3 to other three workmen
and denying the same to the concemed workman. The
action of the management of Khas Kusunda Colliery of
M/s. B.C.C. Ltd. in denying advantage of retirement under
clause 9.4.3 of NCWA-III to the concerned wokrman is
unjustified. It has been prayed that tne aciivn of wie
management in denying advantage of the said clause to
the concerned workman is unjustified and the concerned
workman is entitled to get the said advantage under <aid
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11. In view of the above discussions I render the
following award—

The action of the management of Khas Kusunda
Colliery of M/s. B.C.C. Lid. in denying advantage of
retirement under clause 9.4.3 of NCWA-III to
Shri Bhisundeo Yadav, Mining Sirdar is justified and
the concerned workman is not entitled to any relief.

H.M. SINGH, Presiding Officer

3 feeett, 4 wEd, 2000
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New Delhi, the 4th February, 2009

8.0. 538.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Govemnment hereby publishes the award (Ref. No. 112/
1999} of the Central Government Industrial Tnibunal/Labour
Court, No. 1, Dhanbad now as shown in the Annexure in
the Industrial Dispute between the employers in relation
ot the management of M/s. B.C.C. Ltd., and their

workmen, which was received by the Central Govemment
on 4-2-2009.

[No. 1.-20012/483/98-IR (C-D)]
SNEH LATA JAWAS, Desk Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL No. I, DHANBAD

In the matter of a reference U/s. 10 (1){d) (2A) of
L.D. Act, 1947

Reference No, 112 of 1999

PARTIES: Employers in relation to the management of
Mudidih Colliery of M/s. B.C.C. Ltd.

AND
Their workmen
PRESENT: Shri HM. SINGH, Presiding Officer.
APPEARANCES
For the Empioyers : None
For the Workman : None
State : Jharkhand. Industry : Coal.

L B oD B A L S A Bl mibe A 11t

Dated, the 29th January, 2009,
AWARD

By OrderNo. L-20012/483/98-IR (C-)dated 4-6-1999
the Central Govemment in the Ministry of Labour has, in
exercise of the powers conferred by clasue (d) of sub-
section (1) and sub-section (2A) of Section 10 of the
Industrial Disputes Act, 1947, referred the dispute for
adjudication to this Tribunal :

“Whether the action of the mangement of West
Mudidih Colliery of M/S.BCCL in not providing
employment to Sh. Lakshman Singh, the dependant
son of Smt. Teras Bai, M/C Stacker under
V.R.S.(Female) is justified? If not to what relief the
dependent son of Smt. Teras Bai is entitled?”

2. ' The reference order was received in this Tribunal
on 4-6-1999. Thereafter in spite of notice sent by registered
post to the sponsoring union, none appeared on behalf of
the concerned workman take any step, This reference case
is of the year 1999. Buttill 21-1-2009 no one is present from
either side nor any step have been taken by the sponsoring
union. It, therefore, appears that neither the concerned

workman nor the sponsering union is interested to contest
the case.

3. Insuchcircumstances, I pass a ‘No Dispute’ award
in the present reference case.

H. M.SINGH, Presiding Officer
74 feweft, 4 wead, 2009
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New Delhi, the 4th February, 2009

8.0. 539.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 8/1999)
of the Central Government Industrial Tribunal/}abour Court,
No. L, Dhanbad now as shown in the Annexure in the
Industrial Dispute between the employers in relation to
the management of M/s. TISCO. Ltd., and their workman,
which was received by the Central Government on
4-2-2009.

[No. L-20012270/98-IR (C-1)]
SNEH LATA JAWAS, Desk Officer
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ANNEXURE
BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL NO, 1, DHANBAD

InthematterofarefercnceU!s 10 (1) (d) (2A) of
LD, Act. 1947,

Reference No, 8 of 1999

Parties: Employers in refation to the management of
Chasnalla Colliery of M/s. OSC Ltd.

AND:
| Theirworkmen
Present: Shri H.M. SINGH, Presiding Officer.
- APPEARANCES
For the employers : ShriD. K. Verma, Advocate,
For the workman : D. Mukherjee, Advocate.
State : Jharkhand. Industry : Coal.
~ Dated, the 27th January, 2009.
' AWARD

By Order No.L-20012/270/98-1 R(C-I) dated 28-1-1999
the Central Government in the Ministry of Labour has, in
exercise of the powers conferred by clause (d) of sub-
section (1) and sub-section (2A) of Section 10 of the
Industrial disputes Act, 1947, referred the following dispute
for adjudication to this Tribunal:

“Whether the action of the management of
Chasnala Colliery of M/s. IISCO Ltd. in dismissing the
services of Sri Laxman Mahto, Dumper Operator for the
theftof 20 Lit. of H.S.D. is justified 7 If not so, to what relief
the workman is entitled to?”

2. The Written statement on behalf of the workman
has been filed stating that he is permanent Dumper Operator
at Chasnalla North Mine and has been working since long
with unblemished record of service. The management was
very much biased and prejudiced against the concerned
- workman for his affiliation to Bihar Colliery Kamgar Union

and the management with an ulterior motive to victimise

the concerned workman issued 2 false and frivolous
chargesheet dated 25-8-93 and also suspended the
concerned workman by another order dated 25.8.93. Inthe
chargesheet the allegation against the concerned workman
that the alegedly syphoned out about 20 Litre H.S.D. in

two jerrycane from the vehicle which he was operating at ‘

that time, The allegation as levelled against the concerned
wotrkman was totally false, frivolous and unfortunate and
thd same was denied by the concerned workman
emphatically. Though the explanation submitted by the
concerned workman was stisfactory enough still then the
management constituted an Enquiry Committtee to complete
the empty formatity through a biased and prejudiced
Enquiry Officer. The Enquiry Officer completed empty
formalities in uiter violation of principle of natural justice.

The Enquiry Officer did not allow the concerned workman
to cross-examine the management's witness fully or of
adduce his full defence witness. The Enquiry Officer
recorded the alleged statement of the witness in English
knowing fully well that the concerned workman can neither
understand nor can read English. The Enquiry Officer did
not allow thg concerned workman to cross-examine the
management’s witness properly and he did not record
actual statement of the witnesses. Even in the invalid and
illegal departmental enquiry the charges against the
concerned workman was not established stilt then the
concerned workman was not dismissed by an unauthorised

- person on the basis of perverse finding of the Enquiry

Officer. Sri C.R. Chakraborty, Senior Manager, had no legat -
authority to dismiss the concerned workman as per-
provision of the Certified Standing Order. The Concerned
workman represented against the illegal, arbitrary dismissal
order but without any effect. Thereafier, seeing no other
alternative the Union raised as industrial dispute before
the Asstt. Labour Commissioner (Central), Dhanbad,
Challenging illegal and arbitrary dismissal order but the
same ended in failure due to adamant attitude of the
management. The Government of india, Ministry of Labour,
referred the dispute for adjudication to this Tribunal. It has
been prayed before this Tribunal to answer the reference
in favour of the workman by directing the management to
reinstate the concerned workman with full back wages.

3. The management has filed written statement
stating that the present reference is not legally maintainable.
The concerned workman was on duty at H.K. Quarry on
21-8-93 during the *B’ shift workings which commenced at
3 p.m. and ended at 11 p.m. He was alloted the Haulpak
Dupmer No. 1409 for operation4n the H.K. Quarry for
transportation of over-burden from the quarry benches to
the quarry dump where he was required to unload the
overburden which was carried from the quarry bench. At
the beginning of the shift the quantity of disel available at
the tank of the aforesaid dumper was 210 litres when the
concerned workman took charge of the aforesaid dumper
for operation.

He plied the dumper carrying overburden from H. K.
Quarry to the overburden dump of that quarry completing
two trips and during the operation of 3rd trip, he drove the
aforesaid dumper from H.K. quarry bench to 3/4 quarry
overburden dump without any order from the superior and
without any reasonable cause and in that process he was
at the 3/4 quarry overburden dump at about 7 p.m. Sri M.
Mondal, Asstt. Colliery Manager Incharge of the quarries
during ‘B’ shift, observed the vehicle moving out towards
3/4 quarry overburden dump and got suspicious about the
conduct of the concerned workman and followed him in
another dumper towards the 3/4 quarry overburden dump,
After reaching the 3/4 quarry overburden dump, he
observed that the concerned workman had removed HSD

“ (high speed diesel ) with the he_lp of half inch dia rubber
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tube from the diesel tank of the dumper No. 1409 and had
filled up one Jarrycane of 10 litre capacity and was in the
process of filling up one another Jerrycane of 20 litre
capacity which had by that time being filled up only upto
half of its capacity. Certain amount of diesel was found on
the dump at that particular place which indicated spiling of
diesel at the time of removal from the vehicle at that

particular place. Sri Mondal called security personnel and

got the two Jerrycanes filled with diesel and half inch dia
rubber tube seized and therafter followed the aforesaid
dumper to the garage where the concerned workman took
the same for repairing of the light. Sri Mondal got the oil
tank measured and it was observed that 15C litres of diesel
was available in the tank of the haulpak dumnper No. 1409,
As per the estimation, 40 litres of diesel had been consumed
in the course of movement of the dumper for two trips at
H K. quarry and one trip to 3/4 quarry overburden dump
and 20 litres of diesel had been pilferred by the concerned
workman. He failed to explain the presence of half dia rubber
tube and the 20 litres of diesel present in two Jerrycane by
his side where he was standing closed to the diesel tank
and the place drenched with certain overflow of diesel. It
has been submitted that on the basis of the complaint
made by Sri Mondal, the Asstt. Colliery Manager Incharge
of the quarries during ‘B’ shift, a chargesheet was issued
to the concerned workman by the competent authority
seeking explanation from him for the misconduct
committed by him. The chargesheet was dated 25-8-93 to
which the concerned workman subimitted his reply on
27-8-93. Sri R. Mohan, Personnel Manager was appointed
as Enquiry Officer by letter dated 2-9-93 to conduct the
departmental enquiry relating to the chargesheet dated
25-8-93 issued to thewoncermed workman and Sri M.P.
Sinha, Superintendent of Mines, Chasnalla Coliiery was
appointed as Presenting Officer on behalf of the

management by the competent authority., The

departmental enquiry was held in presence of the
chargesheeted workman who was given full opportunity
to defend his case. He was given full opportunity to cross-
examine the management’s witnesses to give his own
-statement and to produce his defence witnesses, He did
not raise any objection against the Enquiry Officer or the
Presenting Officer or the procedure of enquiry followed
by the Enquiry Officer. The enquiry was conducted fairly
and properly in accordance with the principles of natural
justice, and submitted his enquiry report dated 22-6-94
holding the concerned workman guilty of the charges
levelled against him. The disciplinary authority, after
complying all the formalities and after perusing the
enquiry proceedings, enquiry report and all relevant
papers including past conduct came to the conclusion
that imposing of penalty of dismissal on him wouid be
justified as he committed serious misconduct of theft and
dishonesty. Accordingly, he issued the order of dismissal
dated 8-11-94 dismissing the concerned workman from
his service with imimediate effect.

In rejoinder the managiement has stated almost the
same things which have been state] in written statement.
It has atso been admitted that the concerned workman was
a dumper operator of Chasnalla Co:lliery and was holding
permanent post at the time of his dis missal from his service.

-1t has been denied that the manag ement was biased and

prejudiced against the concened workman. It has been
stated that the management was no!! aware if the concerned
workman was member of Bihat Coll iery Kamgar Union or of
any other union. It has been denied by the management
that the concerned workmon vvas victimised by the
management or that the chargesheet dated 25-8-93
contained false and frivolous allegations. It has been
denied that the Enquiry Officer was biased and prejudiced
against the concerned workirian and he violated the
principles of natural justice in ¢ onducting the enquiry. It
has been stated that no comg laint. was made by the
concerned workman against tile Enquiry Officer for
recording the statement in Englist| nor he filed any petition
for recording the statement in any wther language. It has
been denied that Sri C. R. Chakrabiarty was not competent
to issue chargesheet or to appoint Enquiry Officer or to
dismiss the concerned workman :1s per the provisions of
the Certified Standing Order.

It has been prayed that the Tribunal be pleased to
pass the award holding that the coricerned workman is not
entitied to any relief.

In rejoinder to the written statc ment of the management,
the workman has submitted that ihe concemned workman
was deputed to perform his duty at H. K. Quarry on21-8-93
and the concerned workman had performed his duty
sincerely and efficiently as per dir. :ction of the management.
1t has been denied that he had driv< :n dumper of H. K. Quarry

" bench to 3/4 quarry overburden d imp without any direction,
- authorisation and permission. It  as been denied that Sri M.

Mondal, Asstt. Coiliery Manager had allegedly observeds
of moving out towards 3/4 quarry overburden dump and
allegedly got suspicious and that: bie had allegedly observed
that the concerned workman had rzmoved HSD (high speed
diesel) with the help of half incn dia rubber tube from the
diesel tank of the Dumper No. 14¢)9 and had allegedly filled
up an jerrycane of 10 litre capaci ;y and allegedly was in the
process of filling up another jen ycane of 20 litres capacity
which allegadly at that time bein g filled up only to half of its
capacity. It has also been denied that certain amount of
diesel was allegedly found on tlx¢ Dumper at the particular
place where alleged spilling of diesel taken place. [t hag also
been denied that Sri Mondal had called security personnel
and allegedly got the jerrycane filled with diesel and haif
inch dia rubber tube was allegedly seized. It has been
submitted that the dismissal of the concemed workman was
not justified and accordingly it has been prayed before the
Tribunal to answer the reference in favour of the workman
by directing .the management to reinstate the concemned
workman with full back wages.
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4. The management has produced MW-1 R, Mohan
who is posted as Chief Personnel Officer in Delhi Office of
HSCQO. In the year 1994 he was Personnel Officer in
Chasnalla Colliery. He had conducted the domestic enquiry
regarding charge levelled ageinst Lazman Mahato, the
concerned workman. The concerned workman participated
in the enquiry. He held the enquiry fair and proper keeping
in view the principle of natural justice. The Charge was
proved against the concened workman and the Enquiry
Officer found him guilty and accordingly the Enquiry Officer
submitted his report. Exts. M-1 to M-11, which are enquiry
papers, have been marked formal proof being dispensed
with.

5. The concerned workman argued that MW-1, the
Enquiry Officer of the management had not served the
copy of enquiry report to the concerned workman before
final order of punishment. In this respect MW-1 admitted
in cross-examination that there was no paper before him to
prove that a copy of enquiry report was served to the
concerned workman prior fo dismissal. Another argument
of the workman is that no witness has been produced by
the management who has said that the concerned workman
has got H.8.D. before him. The management’s witness
Madhav Mondal was examined in domestic enquiry and in
cross-examination he was put question at page 4 of the
enquiry proceeding — “Did you see my taking out diesel
from dumper ?” His answer was ‘No’. Another witness of
the management — Sikandar Lal — was put question in
cross-examination at page 8 -— “ Did you see me at any
time removing diesel from my dumper 7. He replied ‘No’. Tt
shows that the management witness has not supported
the case of the management and it is necessary to have
been proved by cogent evidence. It shows that there is no
eve witness for removing diesel from the dwnper by the
concerned workman. In this respect the management’s
witness (MW-1) stated in cross-examination at page-2 —
that he did not remember whether there was any eye witness
to the theft of diesel. He has stated that the management
had not filed any log book or document to show that how
much diesel was supplied to the concerned workman and
after return of the dumper how much diesel was found in
the said dumper. It shows that without any cogent evidence
the Enquiry Officer submitted report against the concerned
woerkman without any basis.

6. In this respect learned counsel of the workman
referred S.C L.J.-Vol-10 page 159, 2008(2) JLIR (SC) 61, and
2004(100) FLR 843 in which he has stated that under 11-A
of the 1.D. Act the court can take lenient view and come to
the different conclusion than the conclusion reached by
the Enquiry Officer. The learned counsel of the workman
argued that before dismissal no second show-cause notice
was issued prior to dismissal. On this ground the dismissal
is abinitio void. In this connection the workman referred —
Current Labour Reports 1991 pg. 61, 2002 (94) FLR 1076
and 2008 (2) JLIR (Tharkhand High Court), page 513. The
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learned counsel of the workman also referred 1989 Lab. 1.C.
1043, He also argued that the concerned workman is entitled
for reinstatement with full back wages because he was
dismissed illegally and arbitrarily. He has referred Supreme
Court Service Ruling (1950 to 1992) - Vol - (3) page 808.

7. The management has not proved the theft of diesel
of 20 litres from the concerned workman because no witness
has stated in domestic enquiry that in his presence the -
concerned workman had removed 20 litres diesel from the
dumper in his possession. Moreover, before passing final
order, the Enquiry report add show-cause notice were not
served on the concemed workman. '

In view of the discussions made above, I come to the
conclusion that the management is not justified in dismissing
the concerned, hence he is entitled to reinstatement with
50% back wages.

8. Accordingly, the following award is rendered —

The action of the management of Chasnatla Colliery
of MYs. [ISCO Ltd. in dismissing the services of Sri
Laxman Mahto, Dumper Operator for the theft 0f 20
litres of H.S.D. is not justified and the concemed
workman is entitled to be reinstated in service with
50% back wages. The management is directed to
reinstate the concerned workman in service with 50%
back wages within 30 days from the date of publication
of the award. R

H. M. SINGH, Presiding Officer
7% feeeh, 10 i, 2009

WLIAT 540, — e frarg sifafrm, 1947 (1947
H 14) F 4RI 17 & AW |, TH4 TER BGS TS
¥ fa. B yeiuea @ dag Faies oo wiar @ i,
gy § fifte deife fe 9 350 wonr b
S0, g A-2 F UER (URd dew 37/2007) #
Tl FE #, S BT TER F 10-02-2009 F Ww
7T

[, T&-12012/174/2006- 31 S(R-1) ]
A5G TR, TF AT

New Delhi, the 10th February,2009

5.0. 540.— In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Govermment hereby publishes the Award (Ref, No. 37/2007)
of the Central Government Industriat Tribumal-cum-Labour
Court, No.2, Mumnbai as shown in the Annexure in Industrial
Dispute between the management of Standard Chartered
Bank Ltd., and their management workmen, received by the
Central Government on 10-02-2009.

[No. L-12012/17472006-IR (B-1)]
AJAY KUMAR, Desk Officer
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ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL NOQ.2, MUMBAI

Present: A A. LAD, Presiding Officer
Reference No. CGIT-2/37 of 20607

Employers in Relation to the Management of Standard
Chartered Bank Ltd.

The Associate Manager-Employee Relations,
Standard Chartered Bank Ltd.,

23-75, Mahatma Gandhi Road,

Fort, Mumbai 400001.

First Party
Vis.
Their Workmen
Ms. Vandana Joshi,
FlatNo.102, Building No.A/11,
Rutu Enclave,
G.B.Read, Thane (West),
Second Party

APPEARANCE
For the Employer : Ms. P.S. Shetty, Advocate
For the Workmen : Mr. Arshad Sahikh, Advocate

Date of reserving the Award : 09-01-2009
Date of passing the Award: 22-1-2009.

AWARD

The matrix of the facts as culled out from the proceedings
are as under:

1. The Government of India, Ministry of Labour by
its Order No.L-12012/174/2006-1R(B-1) dated 10th August,
2007 in exercise of the powers conferred by clause (d) of
sub-section (1) and sub-section 2(A) of section 10 of the
Industrial Disputes Act, 1947 have referred the following
dispute to this Tribunal for adjudication:

“Whether the action of the management of Standard
Chartered Bank, Mumbai in terminating the services
of Ms. Vandana Joshi w.e.f, 24th June, 2006 is legal
and justified? 1f not, what relief the workman
concerned is entitled to?”

2. TFo support the subject matter involved in the
reference 2nd Party filed Statement of Claim at Exhibit 3
stating and contending that, the concerned Workman after
compieting her education from Kurkshetra University GNC
College did PGDBM degree in the Retail and Franchise
Management course. It is further contended by her that,
she has a considerable work experience in the field of
Financial Services.

3. It is contended by her that, in the month of
February, 2006 she came across the requirements of the
Ist Party for appointment of Consultants with their various
branches across India and after submission of her work
experience and in pursuance to personal interview
conducted by the panel of office bearers of the 1st Party,
she was offered appointment as a Personal Financial
Consultant in Band SB based in Mumbai vide offer of
appointment letter dated 27-4-2006. The said appointment
was related to management of Personal Banking Customers
which forms part and parcel of the business of the 1st
Party. It submitted by the 2nd Party that, she was asked to
work under the instructions and under the control of the
Branch Manager and was supposed to report all work
related decision to the Branch Manager and only upon
her approval, 2nd Party was supposed to implement the
same as per the directives. In short the 2nd Party was
directly under the control of Branch Manager of Bank for
all purposes of her services. It is further submitied by the
2nd Party that, in pursnance to the said offer she accepted
the assignment on a permanent cadre and communicared
her acceptance to the 1st Party on 28-4-2006 and
accordingly she was appointed vide letter dated 2nd May,
2006 on a permanent post on a guaranteed pay of
Rs.2,80,000 per annum, she was also entitied for Provident
Fund deductions as well as gratuity and pension and the
appointment was in the nature of permanent getting all
benefits at the age of superannuation and also retrial
benefits upon superannuation and she was appointed in
a permanent post. Accordingly 2nd Party joined the Bank
at 23-25 M.G. ‘Road Branch, on the said terms and
conditions with effect from 2nd May, 2006,

4. It is further submitted by the 2nd Party that, due
to her hard work and good behaviour coupled with sincere
concentration in work, she became popular in the Branch
and she was getting good response from the customers
also. Looking to her rapid success in her Branch she
became a eyesore for the Branch Manager Ms. Tripti
Shrivastava. The Branch Manager started creating hurdle
in the success of the 2nd Party and created problems and
objected her working. Branch Manager sometime in the
month of May end even stopped 2nd Party from attending
meetings which were held in the Branch to access the
general business of the Bank. It is submitted by the 2nd
Party that, she tried to solve the doubt of the Manager,
but could not succeed and Miss Shrivastava kept on
creating trouble in the working of the 2nd Party from time
to iime. The Manager also had issued Memo to the 2nd
Party on false and baseless charges. She duly replied
those, however the charges leveled in the Memo were
baseless and false hence no action was taken by the Branch
Manager. 2nd Party further submitted that, these illegal
activities were committed by the Branch Manager only to
create an adverse service record of the 2nd Party. To the
shock of the 2nd Party, she received a letter dated
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231d June, 2006 issued under the signature of Associate
Manager, Human Resource, intimating the 2nd Party about
the termination of the services on account of improper
behaviour and conduct with the customer, Line Manager,
and fellow colleagues. 2nd Party further submitted that,
the said termination order was effective from the date of
issuance, without even issuing 4 show cause notice nor
holding enquiry or issuing charge sheet prior to issuance

of such order. It is further submitted by the 2nd Party that,

a bare perusal of the termination order dated 23rd June,
2006 reveals that, the same is punitive in nature and the
same amounts to a stigmatic service record of the 2nd
Party. 2nd Party after receipt of the said termination order,
immediately filed an appeal before the Executive Committee
of the Ist Party narrating the detailed incidents on the
basis of which she was victimized and vindicated by the
Branch Manager. However, there was no heed paid by the
Management of the 1st Party and there was no repiy or
communication to the said appeal. -

5. It is further submitted by the 2nd Party that, since
there was no response to the appeal filed by 2nd Party,
she sent a legal notice dated 22nd July, 2006 to the Ist
Party, through her Counsel Advocate Mr. Ganesh Desai,
reiterating the facts. It is further submitted by the 2nd
Party that, in reply to the said legal notice issued a
communication vide reply dated Sth August, 2006 wherein
for the first time false, and baseless allegations were made
against the 2nd Party. Interestingly these aliegations does
not fall 2 part and parcel of the order of termination and
the same was just by way of an afterthought and to cover
up the false story and to harass the 2nd Party. 2nd Party
replied to the said letter vide her letter dated 9-8-2006
denying charges levelled against her vide its
communication dated 27-8-2006.

6. It is further contended by the 2nd Party that, the
1st Party kept silent on her communication hence she had
no alternative but to approach the Ministry of Labour,
New Delhi and file Conciliation Proceedings vide
representation dated 30-8-2006. The Ministry after receipt
of the said conciliation notice, initiated proceeding for
conciliation and in the said conciliation proceedings 1st
- Party filed its written statement wherein they reiterated
their earlier stand which was taken in their letter dated
9-8-2006 and the said allegations were denied by the 2nd
Party by filing its counter affidavit. 2nd Party submitted
that, Ministry after considering her representation and
reply of the 1st Party referred the matter to with a finding
about the failure of the conciliation proceedings to the
Ministry of Labour, New Dethi for making a Reference.
However, the Ministry vide its order dated 19-4-2007
refused to refer the matter on the ground that, as 2nd
Party has not completed 240 days of service hence no
‘dispute subsists. A bare perusal of the impugned order
dated 19-4-2007 is totally without jurisdiction as the
conciliation proceeding does not contemplaie an
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adjudication of the dispute neither the Conciliation Officer
has a authority nor power of law. Therefore, the 2nd Party
challenged the impugned order before High Court by filing
Writ Petition No.4529 of 2007 raising the issue of, “ Whether

. mere non-completion of 240 days of service would -

entitled the 1st Party to terminate the services of the 2nd
Party without following due process of law”, and other.
legal points and the Hon’ble High Court while allowing
the said Writ Petition observed that, mere nor-completion
of 240 days of service would not be a ground for refusing
to make a reference and permit first Party to terminate. So
Hon’ble High Court was of the opinion that, when the
order of termination is stigmatic and punitive in nature it
directed the Ministry of Labour to refer the matter and,
accordingly, the Reference has been forwarded to this
Tribunal for adjudication of the dispute. '

7, 2nd Party submitted that, the termisssion order as
passed by the 1st Party was punitive in nature and farther
it was passed without following due process of law. Further
a bare perusal of the appointment order of the 2nd Party
would reveal that, she was appointed on a permanent basis,
hence the question of compietion of 240 days dees not
arise, It is further submitted by the 2nd Party that, the
impugried order of termination was against the provisions.
of law as the same was stigmatic and thereby she was
illegatly dismissed from services. :

8. 2nd Party further contended that, action of the 1st
Party was illegal and without following the provisions of
law, it terminated her services without giving any show
cause notice and conducting inquiry. It is stated that, the
order of dismissal was punitive in nature and a stigma has

 been casted upon her academic future. 2nd Party further

contended that, the order of dismissal passed by the
authority subordinate to the appointing authority cannot
be sustained and it cannot be termed as lega) and valid.
‘The order passed by the 1st Party is punitive and stigmatic
in nature and the same is illegal and without provisions of
law as the order of dismissal was passed without
conducting an inquiry or show cause and hence is also in
breach of principles of natural justice. It is submitted by
the 2nd Party that, she was a victim of the personal
vindicate of her superiors and hence she has been illegally
dismissed from service. She claim that, the impugned order
needs to be quashed and set aside on these grounds also.
2nd Party submitted that the said order in terminating the
services is even otherwise bad, illegal and against the
provisions of law and does not stand to the scrutiny of
the legal provisions and therefore liable to be quashed

~ and set aside in the interest of justice.

9. It is further submitted by the 2nd Party that, in
pursuancé to the impugned stigmatic and punitive order
passed by the 15t Party, all future doors of hér employment
have been closed as she has been virtually treated as.a

 person with stigmatic record and hence she could not get
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any job work of any nature whatsoever, It is stated that,
due to the said illegal order of termination, the entire
experience of the Party No.2 has become useliss as in all
smployment the reference of the impugned order disentitles
her for any appointment and she any could not get any
employment from the date of her termination. She states
that, she is jobless and has fallen to the personal vindicate
of the Ist Party and its staff, 2nd Party, therefore, prayed
for allowing her claim and declaration that, the impugned
order of termination dated 24th June, 2006 as bad, iliegal
and against the provisions of law and pray to grant
reinstatement with full back wages with all terminal benefits
as are admissible to her as if she would been in service
along with continuity in service.

10. Management Standard Chartered Bank opposed
the claim of the 2nd Party by filing Written Statement at
Exhibit 6 challenged the maintairability of the Reference
contending that, it is illegal, bad in law, without jurisdiction
and is liable to be dismissed in limine on these grounds
alone. 1st Party also raised preliminary objections on the
maintainability of the reference contending that, the 2nd
Party is not a “workman” as per the provisions of Section
2(s) of the Industrial Disputes Act, 1947 as 2nd Party was
appointed as a Personal Finance Consultant and was
placed in Band 8 of Management cadre. The key
responsibilities of the said portfolio involved that, the
2nd Party achieve allocated business target and activity
cross-sefl Consumer Banking products and third party
products, generate new business via sales promotions,
out-marketing calls and presentations and in-branch
contacts, participate actively in branch sales planning to
genera’e action plans for meeting targets, ensure high level
of customer service in the Branch, manage difficult
customer situations, ensure compliance with interna! and
external guidelines and ensure minimal comments in audits
and other inspections, ensure transactions are processed
with 2 high level of accuracy and commitment in order to
satisfy customer needs, ensure validity and completeness
of transactions processed and ensure concessions relative
to exchange rate, fees, charges etc. are authorized/
overridden by appropriate authorities, take responsibility
for general reconciliation and control activities, find ways
to. improve operational efficacy and control costs to meet
cost budgets, gather, prepare statistics for service quality
and productivity indicators, responsible for general
reconciliation and control activities, be multi-skilled to
handle all kinds of transactions and services in the Bank
and manage attrition of the base. It is, therefore, contended
by the Ist Party that, the said duties assigned to her and
performed by her do not bring her within the ambit of the
definition of workman under section 2(s} of the Industrial
Disputes Act, 1947, 1t is stated that, the 2nd Party is not
entitled to raise an industrial dispute under Section 2(k) of
the said Act. It is stated that, this Tribunal will have no
Jurisdiction to entrain, hear and decide the present
Reference,

EENRINT Xt R8T It "lll-t!w----l- Al [T
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11, 1t is contended by the 1st Party that, the 2nd
Party was terminated from services in terms of the clause
relating to termination of service stipulated in her
appointment letter dated 2nd May, 2006 and that, the 2nd
Party was issued an addendum to the appointment letter
containing various clauses including her declaration of
having accepted all terms and conditions of her

‘appointment. 2nd Party having accepted the said terms

now, estopped from saying that, the said terms are not
acceptable or are illegal, It is contended by the 1st Party
that, the termination of the services of the 2nd Party was a
simple discharge and hence there is no question of the
same being stigmatic in nature, as is evident from the
relieving letter cum certificate of employment dated 29th
June, 2006.

12. It is further stated by the st Party that, if this
Hon’ble High Court comes to the conclusion that, the
Bank ought to have conducted an enquiry before
terminating the services of the 2nd Party it craves leave
under Section 11 A of the Industrial Disputes Act, 1947 to
lead evidence to substantiate its action and sustain its
order of termination,

13. It is contended that, the 2nd Party in her capacity
as a Personal Financial Consultant, was given the job role
of allocating business targets, ensuring high quality
customer service ensuring internal and outside compliance
on all branch transactions, handling difficult customer
situations and contributing to the overall achievement of
business growth. 1st Party further submitted that, these
duties were supervisory, administrative and managerial
functions relating to State Promotions and hence the 2nd
Party would not fall within the meaning and definition of
‘workman’ under Section 2(s) of the Industrial Disputes
Act, 1947. 1t is further contended by the 1st Party that, the
2nd Party was issued two letters dated Sth June, 2006 and
7th June, 2006 via email detailing various incidents of
improper behaviours and conduct with her customers, Line
Managers and fellow colleagues. 2nd Party failed and
neglected to carry out her job as per the processes of 1st
Party even after the same was brought to her notice. It is
further contended that, services of the 2nd Party were
terminated by letter dated 23rd June, 2006 since her

performance was not in consonance as per the requirements

of the ist Party and it was not possible to retain her and,
accordingly, her services came to be terminated.

15. 1st Party denied that, it has illegally terminated

the services of the 2nd Party without following the due
procedure of law and that, the 2nd Party is entitled to an
order of reinstatement with full terminal and back wages,
Ist Party also denied that, she is hardworking and she has
not furnished any particulars about the identity of the
person/institution who has praised her sincerity nor she
has given the particulars of assignment in which she claims
to have succeeded.
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16. 1st Party contended that, it is matter of record.

that, the 2nd Party was offered appointment vide letter
dated 27-4-2006 for the post of Persenal Financial
Consultant in Band 8B based in Mumbai. 1st Party denied
that, the said appointment made any mention about the
said appointment being related to the management of
Personal Banking Customers, but as per para 2, of the
letter of appointment dated 2nd May, 2006 there is a clear
stipulation that, the 2nd Party would be placed in the Bank’s
Management Cadre at Band 8B and that her designation
would be Personal Financial Consuitant, in terms of the
offer of Appointmént made to her. 1st Party also denied
the contentions of the 2nd Party that, she being
subordinate was answerable to the Branch Manager, or
that she was asked to work under the instructions and
under the control of the Branch Manager and that, the
appointment letter contained any stipulation that, the 2nd
Party had to report all work related decisions to the Branch
Manager and only upon her approval 2nd Party was
supposed to implement the same as per directives or that
she was directly under the control of the Branch Manager
of the Bank for all purposes of her service. It contended
that, it js pertinent to note that, the offer of appointment
dated 27th April, 2006 and the subsequent letter of
appointment dated 2-5-2006 makes any reference to the
appointment of the 2nd Party being related to the
management of Personal Banking Customers. 1st Party
also denied that, she was subordinate and answerable fo
the Branch Manager .of the Bank for all aspects of her
. daily job and was asked to work under the instructions
and control of the Branch Manager. 1st Party contended
that, the appointment letter only mentioned that, she had
to report to Tripti Srivastava, Branch Manager on or before
2nd May, 2006 through whom the 2nd Party had to submit
her joining report.

17. 1st Party denied the claim of the 2nd Party that,
she was hard working or that, her behaviour was good
and proper. ist Party also denied the allegations made
against Ms. Tripti Srivastava and contended that, the
ternmination was perfectly justified 1st Party further
submitted that, the termination dated 23-6-2006 is a matter
of record and the Bank was constrained to terminate her

services as no improvement was noticed in her performance -

was not as per Bank’s requirements and expectations, It is
stated that, the question of issuing a show cause once
again does not arise as she was already issued letters
dated 5-6-2006 and 7-06-2006 and the Bank was not
satisfied with the reply dated 15-6-2006 received from her.
1st Party submits that, the Second Party was terminated
from the services with the Bank on her failure to maintain
the standards of behaviour set for an official in the
management cadre, 1st Party contended that, the
termination was as per the terms of her appointment and
hence there is no question of the same being stigmatic as
alleged. 1st Party also denied the allegations that the reply

dated 9-8-2006 was false and baseless. st Party did not
put all these allegations in the termination order dated
23-6-2006 as it was a simple discharge. However, 1st Party
seek leave ofthis Court to substantiate its action by leading
evidence before this Court at the appropriate stage and
denied the contentions of the 2nd Party made in para 7 of
the statement of claim. 1st Party also denied that, it was
keeping a blind eye as falsely alleged. 1st Party denied
that, the termination order as passed was punitive in nature
and that it was passed without following the due process

. of law. 1st Party contended that, the 2nd Party was

appointed to a permanent post and not on a permanent
basis. Ist Party contended that, 2nd Party had to work for
the minimum number of days as specified by the Service
Rules of the 1st Party and it denied that, the termination
was illegal and against the provisions of law and that it
was stigmatic. st Party contended that, 2nd Party was
appointed to the post of the Personal Financial Consultant
{PFC) in the management cadre. On a scrutiny of the work
‘performed by her, it can be seen that she had to perform
the duties in her independent capacity and that, her duties
did not bring her within the ambit and definition of workman
under Section 2(s). of the Industrial Disputes Act; 1947
and the onus lies upon the 2nd Party to justify her
contentions that she falls within the meaning and definition
of workman w/s 2(s) of the Industrial Disputes Act, 1947
which she has miserably failed to do so. 1st Party denied
the allegation that, the order of dismissal is passed by an
authority subordinate to the appointing authority or that
it cannot be sustained under the provisions of law. 1st
Party denied that, the order of termination of the 2nd party
is punitive, stigmatic, illegal,without holding a domestic
enquiry, or that it is in breach of the principles of natural
justice or that, the 2nd Party is a victim of a personal. -
vindicate of her superiors or that the same needs to be.
quashed and set aside. 1st Party denied that, the '2r_1'd Party
is entitied to an order of allowing the Reference ot for a
declaration that, the impugned order of termination is bad,
illegal and against the provisions of law. st Party.denied
that, the 2nd Party is entitled to an order of reinstatement
with full back wages with all terminal benefits.

18. 1st Party further in short contends that, the 2nd
Party served with it for a period of less than two months
and has not completed a period of 240 days to claim
protection. The 2nd Party was appointed in the post of
Personal Financial Consultant and the duties for the said
post were purely supervisory, administrative and
managerial in nature with regard to sales promotion
activities of the Bank as is evident from the various
documents on which it craves leave to rely. Hence, her
termination on 23-6-2006 was a discharge simplicitor and
cannot be termed as punitive, In the event this Court

comes to the conclusion that, the teimnination of the 2nd a

Party is not a discharge simplicitor but is punitive in nature,
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then, the 15t Party crave leave of this Court under Section
11 of the Industrial Disputes Act, 1947 to lead evidence
and prove the charges before this Court. Ist Party,
therefore, prayed that in the facts and circumstances reject
the Reference with costs.

19. 2nd Party filed rejoinder at Exhibit 7 mostly
repeating the sane story as made by her in the Statement
of Claim and denisd the contentions raised by the Ist
Party in its written statement, 2nd Party submitted that,
under the provisions of Industrial Disputes Act, 1947, a
reference can only be adjudicated and decided upon the
terms of the Reference and the same cannot be dismissed
as not maintairable and on this ground alone the defence
raised by the Ist Party is not maintainable as this Court
has no powers or authority to declare Reference as bad,
illegal anid hence the ground of maintainability of Reference
is not valid and liable to be rejected in the witerest of
justice. 2nd Party reiterated that, she is working with the
Ist Party as an employee and was appointed by it on the
post of Financial Consultant in band 8 B based in Munbai.
The said appointment was related to management of
Personal Banking Customers which forms part and parcel
of the business activity of the Ist Party. It is submitted by
2nd Party that, she was subordinate and was answerable
to the Branch Manager of the Bank and was asked to work
under her instruction and control.

20. In view of the above pleadings Issues were
framed at Exhibit 14 which are answered as follows;
ISSUES FINDINGS
i)  whether 2nd Party is a “Workman™? Yes
iy Does First Farty proves that order
under chalienge is simply of
“discharge” and does not qualify No
to challenge as “termination™?

i) Whether second party proves that, Yes
in the absence of completing
‘240 days’ she is entitled of
permanency

iv) Does 1 st Party justify its action of No
“discharge™ or “dismissai”?

v) Is said act legal? No

vi) Is second party entitled for relief? Yes

vi(a) Is she entitled for back wages? Yes _
vii} What order? As per order below.
REASONS:

ISSUENO.1:

21. 2nd Party claims that, she isa “Workman™ which
is denied by the ist Party stating that, she was appointed
as “Personal Financial Consultant” in Band 8 B which is

of Supervisory, Administrative and Managerial cadre. She'

cannot fall under the category and definition of
“Workman”. She was appointed on guaranteed pay of
INR Rs.3,16,000 comprising of Basic pay of Rs. 1,37,200
per amnum, consolidated allowances including
reimbursement Rs. 1,42,800 per annum and HRA Rs.36,000.
She was attending meetings. She was taking part in policy
decisions regarding business of the 1st Party.

22, To prove her case 2nd Party placed reliance on
her own depositions filed in the form of affidavit in lieu of
examination-in-chief at Exhibit 19, In the said affidavit she
cantends that, she joined 1st Party as Personal Financial
Consultant in the month of May, 2006 and reported for her
duties to the Branch Manager Mrs. Tripti Srivastava. She
contends that, she has no authority or power nor she was
authorised to take any decision to complete any
transaction, She contends that, she was at the lowest fevel
in the Branch of which she has given hierarchy where
Regional Head was the main under whom Cluster Head
was working, then Branch Manager work and below that
Line Manager work and below that P.F.C. and RM.
consisting of 6 pdsis each are working. 2nd Party was
appointed as PFC and all PFCs report to the Line Managé.
She contends that, she has to act strictly as per the
directions given within limited parameters ‘as per the
directions of her superiors. She contends that, her work
was cross checked by superiors and thereafter only final
seal of approval was fixed on it. She further contended
that; she has no authority or power to take independent
decision regarding account closure. She contends that,
she has to take permission at every step and seek
authorization from her superiors. In the cross she admits
contents that page 4 of Exhibit i8 her duties are given.
Even she admits the contents of page 5 of Exhibit 18. She
admits that, page 8 of Exhibit 18 shows the nature of her
duties. She admits that, she received the same. She also
states that, she did not perform the duties as shown on
page 8 of Exhibit 18. She states that, she was posted at the
lowest cadre and no employee work below her in the Bank.
She admits that, she was supposed to follow all the KYC
(Know Your Customer) norms,

23. On that 1st Party examined 2 witnesses. One of
them is Pooja Banerjee, by filing her affidavit in lieu of the
examination-in-chief at Exhibit 24. She states that, 2nd
Party was appointed in terms of appointment letter dated
2nd May, 2006 as a Personal Financial Consultant in the
management cadre in Band 8 B at Bombay office and she
was directed to report to Mrs. Tripti Srivastava, Branch
Manager. She states that, she was given guaranteed pay
packet of Rs.2,80,000 per annum. In the cross she states
that, 2nd Party Vandanta Joshi, was reporting to Branch
Manager, Mrs. Tripti Srivastava, Even in the appointment
letter she was asked to report to Srivastava Branch
Manager. It is admitted by this witness that, nobody was

. reporting to Mrs. Vandana Joshi, 2nd Party, concerned

Workman. It is admitted by the said witness that, she did
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pot sanction leave to anybody since nobody was
reporting to her. She also admits that, 2nd Party was not
recommending leave of anybody. This witness is not aware
whether, 2nd Party was initiating any disciplinary
. proceedings-against any of the employee. Even this
witness admits that, 2nd Party was not having any power
to initiate any enquiry proceedings. Whereas another
witness of the 1st Party Mrs, Tripti Srivastava, who filed
her affidavit, in fieu of the examination-in-chief at Exhibit
26 has stated about 2nd Party as stated by first witness,
Mis. Pooja Banerjee, of the Management. In the cross this
witness about the work of the 2nd Party states that, sales
target was given in writing to the concerned workman. 7
sales targets might have been given to the 2nd Party

workman and each target is for the calendar year. This.

witness states that, she has no evidence to show that, 2nd
Party had gone out to do any out door sales calls work. She
states that, Insurance and mutual funds are the third party
products that Bank sells and denied that, these projects are
sold by Direct Sales Representatives (DSR). It is stated by
this witness that, the PFC was supposed to verify the

signature of the customer on the request taken by such .

workman and is required to ensure that requisition given by
the customer tallies with that of the bank records and is as

. per the Banking practices and norms and that the KYC
norms are followed. This witness admits that, she has no
evidence to show that, 2nd Party participated in the meetings
where policy decisions were taken. Even this witness admits
that, 2nd Party was supposed to verify the documents of
the customers for supervising the opening and closing of
account of the customer. This withess admits that, for closing
of account no higher officer has power to make any change.
This witness admits that, 2nd Party was not having final
authiority for opening of Bank account. This witness also
admits that,-2nd Party was not having power to sanction
leave of any staff. Even this witness admits that, 2nd Party
was not having any authority to initiate disciplinary action
against any of the employee. On that evidence was closed
by the st Party by filing closing pursis at Exhibit 27.

24. So on the point of “workman” witnesses, Ms.

P'ooja Banerjee and Mrs. Tripti Srivastava, examined by -

15t Party at Exhibit 24 and 26 respectively, admit that, 2nd
Party was not having power to sanction leave. She was
not supervising work of anybody. Both witness admit that
nobody was reporting to 2nd Party. They also admit that,
2nd Party was not having power to initiate any disciplinary
proceedings against any of the employee. Even they adnit
that, they have no evidence to show that 2nd Party was
" participating in the meeting where policy decisions were
taken. 2nd Party was just helping the customers to open
account and both witnesses admit that, 2nd Party was not
the final authority on the closing or openmg of the
customers account.

25. Ld. Advocate for the 2nd Party submitted that

much capital is made of the salary offered to the 2nd Party

and remunerations mentioned in the appointment letter.

He submits that, now a days salary cannot be the only

criteria as number of Companies are offering such attractive -
salary to strengthen the market and to attract the customers
to create image that it is a big Company. However, one has
to see whiat is the nature of work which wholly reflect on
the status of the “workman™?. Whereas 1st Party’s
Advocate contends that, appointment letter, designation
given and salary offered vis-a-vis work done by the
concerned does not permit herto claim as a “Workman”

26. The admissions given by the by both theé
witnesses of the 1st Party, viz. Mrs. Pooja Banerjee and
Mirs. Tripti Srivastava at Exhibits 24 and 26 respectively
prove beyond reasonable doubt that, 2nd Party was
discharging duties of “Workman” and not of any
“Administration”. It is a fact that, her salary and her
designation mentioned in the appointment letter definitely
does not permit anybody by plain reading-of it to say that,
she is a “Workman”, However, as submitted by the 2nd
Party that, salary cannot be the only criteria since
now-a-days there is competition in‘offering higher salary
to attract the customers by that way to create an image

" that, Company is a big one in the market, However, one

has to see the status of the workman and his functions
and duties. Admittedly nobody report to 2nd Party.
Admittedly she did not recommened leave. Admittedly
she did not have power to initiate any disciplinary
proceedings. She cannot recommend anybody.She cannot
participate in the meetings or her decision is binding-on
the 1st Party. Just she is attending customers and observe
KYC to maintain the status of the 1st Party in the market.
So according to me the work done by the 2nd Party and
duties discharged by her does not pemmit to take her ot
from the definition of the “workman™.

27. Advocate for the st Party referned citation
published in 1994 II CLR page 552 in the case of

* (H.R.Adyanthaya etc. vs. Sandoz (India) Ltd. etc.) on the

point of “workman” but said citation is on different facts
and on different nature of work aliotted to the concerned
workman. Another citation published in SC 2004 3 UPLBEC
page 2632 in the case of Mukesh T. Tripathi vs. Sr.
Divisional Manager LIC & ors. and citation published in
2006 1 CLR page 975 of Calcutta High Court inthe case of
Hongkong & Shanghai Banking Corporation Ltd. vs.
Centrat Govemment Industrial Tribunal at Calcutta & ors.
citation published in 1970(3) SCC page 378 in the case of
Burmab Shell Oil Storage and Distribution Company of
India Ltd. vs. The Burmah Shell Management Staff
Association and ors., citation published in 1998 I CLR
page 736 of our Hon’ble High.Court in the case of Union
Cardbide (India) Ltd. vs. D. Samuel & ors. where test like -
(i) designation is not treated material but what is important
is the nature of work, (ii) one has to see what is the role

. played by the Workman, (iii) whether his decision is

binding on the Company, (iv) Whether the employee has’
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power to direct or oversee the work of his subordinates,
(v) whether such a person has power to sanction leave or
recommend it, (vi) whether the employee has power to
appoint, terminate or take any disciplinary action. Besides
it is observed that, following tests are also required to be
taken into consideration while deciding status of the
‘Workman’ as ‘Supervisory’. In that, case test is (a)
Whether he can examine the quality of work and whether
such a work is performed in satisfactory manner or not;
(b) whether he has powers of assigning duties and
distribution of work; (c) whether he can indent material
and distribute the same amongst the workmen, (d) whether
even though he has no authority to grant leave does he
have power to recommend leave, (e) whether anybody
work under him, (f) whether he has power to supervise the
work of men and not merely machines, (g) whether he is
competent to mark the attendance of the employees (h)
whether he writes the Confidential reports of his
subordinates. On the contrary facts in this case referred

above if considered and verified whether these duties are -

discharged by the concerned workman at hand we find,
said does not permit us to call the 2nd Party is working in
the supervisory category. On the contrary these decisions
help 2nd Party to claim as a “workman”. Another citation
referred by the Ist Party published in 1994 11 LL) Page
1153 (SC} of Apex Court in case of $. K. Maini vs. M/s.
Carona Sahu Co. Ltd. & ors, where it was held that, the
point of workman is to be decided with reference to
principal duties and functions of the employees of the
categories of “Supervisor” or “Workman”. If we apply
that test we find on the contrary this judgment does not
help Ist Party to take her away from the definition of the
“Workman’. Advocate for the st Party also placed reliance
on the citation published in 1996 | LLJ page 55 of our
Hon'ble High Court in the case of Ramesh s/o Ramrac
Wase vs. The Commisioner, Revenue Division, Amravati.
Even citation referred by 1st Party’s Advocate published
in 2004 (2) LLN page 566 of our Hon'ble High Court in the
case of Tanojkumar B. Chatterji vs. Solapur Municipal
Corporation, Solapur does'nt help 1st Party in any manner
and in any way to take 2nd Party away from the definition
of the “Workman”.

28. If we consider all this coupled with the case,
made out by both I am of the considered view that, the
2nd Party is a “workman”. So I answer this issue to tiat
effect.

ISSUENO. 2:

29. 1st Party took a stand that, decision taken by itis
simply a decision of “discharge” and does not qualify the
2nd Party to treat it as her “termination” as claimed by the
2nd Party. Whereas case of the 2nd Party is that
*discharge’ or ‘termination’ are one and the same thing
and has the same effect i.e. it ends the services of a
workman like this workman. Consequences and result of

both i.e. consequences of ‘discharge’ and consequences
of “termination” is one and the same. Both cannot be
distinguished as far as result is concern and concept of
both is one and the same . According to 2nd Party result
of both ends the services of the employees like concerned
workman and doesn't permit workman to keep or claim
relations with employer and permit to ¢laim as employee.
For that 1st Party placed reliance on the citation published
in 2005 (7) SSC page 518 of in the case of State of Haryana
anr. vs. Satyender Singh Rathore where Apex Court
observed that, when enquiry is not conducted and when
there was no finding of the Enquiry Officer stil] any
decision if taken by the Management, it is nothing
termination simplicitor as misconduct referred in the order
was only a motive and not foundation. He also placed
reliance on the citation published in 2003 (3) SCC page 263
in the case of Mathew P. Thomas vs. Kerala State Civil
Corporatioh Ltd. & ors. Apex Court held that, show cause
notice before termination of services of probationer on
the lapses committed by performance held not stigmatic
and no prejudice would be caused to the workman since it
is simple order of simplicitor which does not invite any
stigma. 1st Party also placed reliance on citation published
in 2003 (2) SCC page 386 in the case of Dhanajay vs. Chief
Executive Officer, Zilla Parishad, Jalna where Apex Court
observed that, whether services of a temporary employee
can be terminated under rule without holding any enquiry.
In that case decision is simplicitor of cutting relations
with employers. ‘

30. Here 2nd Party challenge the decision of the 15t
Party. Order of Ist pafty is on record. 2nd Party produced
it with Statement of Claim at page 17 where in the said
letter subject matter is referred as ‘termination from
services’. So the subject matter referred in the letter at

para 17 filed with Statement of Claim reveals that, it is

termination. Admittedly by the said letter she was relieved
from the employment. Copy of relieving letter is filed at
page 18 in the compliance of written statement. In the said
relieving letter, it is mentioned that, services of the
concerned workman with the Bank have been terminated
and workmen will be relieved from the muster roll with
effect from 23rd June, 2006. Besides in the termination
letter 1st Party has informed that, Bank has decided to
terminate her services with immediate effect. It is further
stated that, said decision was taken, “in view of her
improper behaviour and conduct with customers, Line
Manager and fellow colleagues”. So in the said termination
letter stigma like “improper behaviour” and “conduct with
customers, Line Manager and fellow colleagues” are
leveled against the concerned workman. So definitely said
is not simple discharge but it is some what more than what
is tried to project by the 1st Party about 2nd Party. In the
said letter serious stigma is there. In the said letter 1st
Party try to weigh the services of the 2nd Party which she
rendered during her service period with st Party. So
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according to me decision taken by the 1st Party to is not
simplicitor discharge but it is more than a simplicitor
discharge which empowered the 2nd Party to challenge it.
So I conclude that, it is the termination which permit 2nd
Party to challenge it. So I answer this issue accordingly.

ISSUENO.3:

- 31. According to st Party, 2nd Party worked for
about 2 months. She did not complete 240 days and as
such she cannot claim to qualify herself to claim as
employee of the 1st Party. Whereas case of the 2nd Party
is that, she did not require to do that though she did not
work for more than 240 days to qualify her to Claim
employee of the 1s( party as she was already appointed
on permanent post and on permanent basis. She claim
that, her appointment was of permanent nature, Ist Party
offered her appointment till she attain the age of
superannuation. Even in the appointment letter she was
permitted to claim retirement benefits, which included
“Provident Fund” and “Gratuity” and “other benefits”.
When she was already appointed in that fashion she does
not require to prove that, she has completed 240 days to
claim employee of the 1st Party.

32. To prove working of 240 days by an employee, in
my considered view will come in picture, when employer
claims that Workman was appointed on “contract basis” or
claim that, workman was appointed for “seasonal work” or
workman was appointed “on daily wages” and still workman
claim to be a permanent employee of the employer. Here it is
not the case like that of the {st Party nor of the 2nd Party.
Appointment letter itself reveals that, 2nd Party was
appointed as a Personal Financial Consultant in Band 8 B
based in Mumbai, Her appointment guaranted the pay of
Rs.1,37,2001 per anmum as basic salary, Rs.,42,300 per annum
as consolidated allowances, including reimbursement and
Rs.36,000 as H.R.A. said appointment guaranteed her that,
she will be entitled to HRA or Housing timits mentioned

above as per her Band and current location. It is also

disclosed that, she will be entitied to claim the consolidated
allowances and reimbursement under various allowances
and reimbursements as per specified limits applicable to her
Band as per policy, Which includes Leave Travel
Assistance, Domiciliary Medical expenses, Telephone
Professional Development, Children’s Education and
Conveyance Allowance. This order does not reflect that,
concerned workman was appointed on probationary period.
It was not bought on record that, her probationary period
was extended. It is her case she was not appointed on
probation and 1st Party has no right to terminate her services
during probationary period. Even she was permitted to claim
pensicnery benefits on retirement.

33. When 2nd Parfy was appointed on regular and
permanent post without mentioning that, she was appointed
on “‘probation” and without mentioning that, she has to
complete “probationary period” in my considered view,

question of completion of 240 days to qualify her to claim
as ‘employee’ of the 15t Party is not expected in this case.
The case made out by Zad Party rightly reveals that, even in
the absence of completion of 240 days, she can ciaim
permanent employee of 15t Party and her said appointment
qualify her to challenge the decision of the 1st party which
is taken by it without following due process of law. Al this
reveals that, she was appointed on permanent post. Hence,
when she was appointed on permanent basis. or on
permanent post definitely she is protected by the provisions
of Industrial Disputes Act, 1947. When she was appointed
on permanent basis management was expected to issue
charge sheet and was expected to call her explanation by

giving memos or giving the concerned workman

opportunity. In that case management was expected to .
conductenqunyandobtamﬁndmgsof&neEnquuyOﬂioer

by giving opportunity to the concerned Workman. Record

and proceedings as well as case of the first Party reveals
thatmmeabsenoeofit,:tnppearsmat,nosuchcharge
sheet was given in the was instant case. No opportunity
was given in the instant case. From this we find that, without

issuing charge sheet, without giving opportunity to the
concerned workman to explain about the alleged incident or

- charges, decision is taken by the 1st Party at their level

which definitely is the decision taken against the principles
of natural justice and againist the provnslons of Industrial
Disputes Act, 1947. '

34. The employee who is appointed on the
permanent basis and on permanent post on the
establishment of the employer in my considered view she
is entitled for protection, In that case employer cannot
terminate the services of such employee without following
due process of law. Employer cannot end the services of
the employee without issuing charge sheet, without calling
explanation or without conducting enquiry and without
obtaining findings of the Enquiry Officer. So in my opinion
the 2nd Party is not supposed to complete 240 days to
claim protection under the provisions of the Industrial
Disputes Act, 1947 since she was appointed on permanent
establishment of the 1st party. So I answer this Issue to
that effect and conclude that, she is titled for protection

* though she did not complete 240 days in employment of

the 1st Party.
ISSUENQ. 4¢t06:

35. 2nd Party claims that, the decision of the
dismissal or discharge is against the provisions of the
Industrial Disputes Act, 1947. Said decision of discharge
or dismissal is not legal and it is bias one, Said decision
was taken following due process of law. No charge sheet
was served. No opportunity was given to the concerned
workman to explain. No enquiry was conducted. No finding
was taken from the Enquiry Officer to take such a detision.

36. Evidence brought on record in the form of an
affidavit in lieu of examination-in-chief of witnesses
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referred above we find that, 2nd Party claimed that; she
was illegally terminated only because she became eyesore
for the Branch Manager to whom she was reporting. She
also alleges that, said Manager did not like the popularity
of the concemed workman. She claims that, said Manager
did not like her progress. Whereas witnesses of the 1st
Party admit that, no memo was issued to the concemed
workman. Even they have no evidence to show that, anv
customer complained against 2nd Party. Even there is no
evidence that, her fellow colleagues complained against
her. Even both witnesses of the 1st Party state that, there
were no complaints against the 2nd Party on record. Even
both the witnesses state that, they do not know whether
Bank received unsatisfactory response from the customers.
There was no evidence about alleged incident between
2nd Party and Mrs. Tripti Srivastava, though said witness
is examined by st Party who unable to point out in what
manner. she acted and how it was against the norm of
KYC. Even they admit that, appointment of 2nd Party was
not for fixed term and it is stated that, her appointment
was neither casual nor temporary. Even it is admitted that,

there are check and cross check on the work of evervbody

in the Bank. Witness No.t. Pooja Banerjee at the end of
her cross states that, she has no personal knowledge
regarding what happened in the cabin of Smt. Tripti
Srivastava. When Smt Tripti Srivastava examined does
not disclose any such incident. So when this is the position
and when no positive case is made out by both the
wimesses to remark about her work and to justify the
action of the Bank terminating the services of the 2nd
Party on that basis or on behaviour and conduct of the
2nd Party with the customers, Line Manager and fellow
colleagues. | am of the opinion that, it require to consider
seriousty. Since there is no evidence on that point either
of any Customer, Line Manager, nor of fellow colleagues
and no any evidence is brought from that category in my
considered view the allegations levelled against 2nd Party
while terminating the services of the 2nd Party are imaginary
and have no truth. So I conclude that, 1st Party unable to
Jjustify its action of termination. It is also unable 1o show
that, it is legal onc. So | conciude that, said termination
require to quask and set aside. Accordingly ] quash it and
set it aside. Hence, [ answer this issue to that effect.

ISSUE NO. Vi(A):

37. 2nd Party i3 terminated with effect from 24th fune,
2006. She was appointed w. . f. 2-5-2006. That means she
worked from 2-3-2006 to 23-6-2006 about two months. The
rematks inthe said termination letter is that. “her behaviour
ard conduct with customers, Line Manager and feliow
cotleagues™ was not proper definitely carry stigma. Even
in the evidence at Exhibit 19 she has stated that, she tried
t¢ approach various Cempanies and when her experience

certificates were demanded by them and looking to the
remarks in the termination letter, nobody accepted he in
the employmerit. She has produced those with Exhibit 21.
On that 1st Party's Advocate comment that, nobody would
write mentioning “Dear Vandana”. Besides, all writing

appearing in the same wording which might have been .

managed by Znd Party to suit her purpose. No doubt

nobody addressies to her like “Dear Vandana” as pointed

by the Ist Party’s Advocate produced at Exhibit 21.
However, facts remains that, she did not get job. Whatever
remarks are there on the letters produced at Exhibit 21 are
not disputed by the Management. It reveals that, she did
not get job. Even it is not the case of the 1st Party that, she
is in gainful employment after her termination. It is a matter
of record that, she is out of job fromthe date of termination
i.e. from 23-6-2006. We are in January, 2009. 1st Party has
not made out the case that, during that period she was in
gainful empluyment. 2nd Party states that, she is
depending on her brother and she is not'in gainful
employment. Said case one has to consider. In fact case
made out by 1st Party does not reveal that, decision taken
by it was just and proper or legal one. When decision of
the 1st party is not legal that means it is wrong decision
and for that wrong at premises question arises why 2nd
Party should sutTer?

- 38. If we consider all this coupled with the case of the
2nd Party that, she: is not in gainful employment from the date
of her termination which reveals that, she was unnecessarily
harassed by 1st Party in terminating her services that too
without following due process of law. So I am of the
considered view that, she must get benefits of full back wages
from the date of termination tilt she s reinstated. So I conclude
that, she must be reinstated with back wages.

39. In view of th.e discussions made above | conclude
that, 2nd Party is entitled to reinstatement with benefits of
full back wages and continuation of services from the date
of termination. Hence, I pass the following order;

ORDER
(@) Reference is aliowed;

(b)- - IstParty, Standard Chartered Bank Ltd. is directed
to reinstate 2nd Party, Mrs. Vandana K. Joshi
immediately by giving her benefits of full back
wages and cortinuity of service from the date of
her termination til) she is reinstated;

{c) Lst Party is directed to pay the cost of 2nd Party
Rs. 5000 token and benr its own, -

A, A.LAD, Presiding Officer

Bombay,
22nd January, 2009
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