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MENESTRY OF PINANCE
(Department of Resnsmic Afhins)
New Deiki, the 3% June, 2000

m:mmmmmmmw:mam
aumber dated 30th May, 2008, the following offiesrs of the Miniswy of Pinsnes, Department of Ecomomic Affairs are

designated as Appeliste Anthority/Central Public Infermation Offiosss in respest of Division mentioned against their
naames

S.No. Nand Designation Viee " Mattert relating 10
W @ ) “@ )
1. Mr. Susjit Singh Director Mr. Sagar Mishea Appelisse Authority
2 Ms. Apsroa Sinhe oD Mr. Mesl Chand Maukilateral Relations (cartier
FT Division)
3 Mr. Rohit Mathar US(MI Div) — Mubtilstera! Institutions (eatlier
' Fund Bank) |
4 Dr.P.G.S.Rao Db Mr. P. Mohadasen Infrastracture & Investment
(Earlier i/ ADB & C&C)
5. Mrs. Arun Prabhe US(PMU & — ' Dilateral Cooperation
Trg)
6. Mr. S. K.Ghildiysl  US(AdIV) — Cash, Admn IV & Library
[F. No. 1/1/2005-RT1]

S. KANAKAMBARAN, Under Secy. (RTT)

uf ek, 30 31, 2009
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(w4 1/1/2005-awdanf)
W SRR, R wie ()
New Dolli, the 30t June, 2009

: S. 0. 1873.—In pastial modification of Ministry of Finance Department of Ecomomnic Affair’s notification of even
mumber dated 5th June, 2009, Ms. Menics Dhami, Under Secretary (FIPB) is appeinted as CPIO for matters relating to FIPB

unit. :
[F. No. 1/1/2005-RTT]
S. KANAKAMBARAN, Under Secy. (RTD
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Department of Finsacial Servicey) ;
New Delh, the 30th June, 2009 '
sammmammmmwsmsamummm 1969 (10 of
1949), the Government of India, on the recommendations of Reserve Bank of India, hereby declares that the provisions of
Section 19 (2) of the said Act shall not apply to State Bank of India in 90 far as they relaic #o its investaent in the equity/
voting rights of the fund management entitics, namely, Investment Manager of the Pund (“Indisa Manager) and the.
mammmmcmﬂ,mmefmaummm of the cutities suentioned shove
mmﬁmwmmmmmmm
{F. No. 13712009804}
: ' D. D. MAHESHWARL, Under Secy.
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OFFICE OF THE CHIEF COMMISSIONER OF INCOME TAX
Nashik, the 22nd Jume, 2009
thiﬁuﬁon under Section 18(23C)(vi) of the Income Tax Act, 1961
8. 0. 1875.—1In exercise of the powers conferred on me by the sub-clause (vi) of clause (23C) of the Sec. 10 of the
Income-tax Act,1961 read with rale 2CA of the IT Rule, 1962, I, Chief Commissioner of Income-~tax, Nashik hereby accord
approval to BAL VIDYA PRASARAK MANDAL,, Near CBS, oid Agra Road, Neshik-422002 for the purpose of the said
section from A.Y. 2009-10 onwards, subject to the conditions mentioned hereunder :
I Theassesseew:llapplyrtsmcome,orwumﬂdeformwhdlymdexchuivelywﬂleobjects for
which it is established.
2. The assessee will not invest or deposit its fund (other than voluntary conu'ibutiom received and maintained in
the form of jewellery, furniture etc.) otherwise than in any one or more of the forms or modes specified in
Sub-section (5) of Section 11.

3. This notification will not apply in relation to any income being profits and gains of business, unless the

business is incidential fo the attainment of the objectives of the assessoc and separate books of accounts are
maintained in respect of such business.

4. The assessee will regularly file its return of income alongwith audit report as per tenth proviso to sec. 10(23C)
before the Income-tax authority in accordance with the provisions of the 1.T.Act, 1961.

5. Inthe event of dissolution, its surplus assets will be given to an organization with similar objectives and no part
of the same will go to any of the members of the institution,

6. The approval granted shall be subject to the provision of proviso to Section 143(3) of the Act.
7. The approval may be withdrawn (1 in future as per provisions of 13th proviso to Section 10(23C). 10(23C)vi)
8. The above approval is given only for the purpose of Section 10(23C) (via) of the L.T. Act, 1961 and not for any
. other purposes.
9. 't!‘:hce approval shall be void if it is subsequently found that it has been obtained by fraud or misappropriation of
t.

10. This approval shall not apply in relation to any income from any activity in the nature of trade, commerce or
. business or rendering of any service in relation to trade, commerce or business irrespective of the nature of use
or application or retention of income from such activity.

11. The approval shall not apply in relation to anonymous donations in terms of the fifteenth proviso to
Sec. 10(23C)r.w.s. 115 BBC of the I.T. Act.

[No. NSK/CCIT/10 (23C) (viy’2009-10/934]
(8d~)
V. K. SHRIDHAR, Chief Commissioner of Income Tax
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MINISTRY OF HEALTH AND FAMILY WELFARE
(Department of Health nnd Family Welfare)
New Delhi, the 26th June, 2009

S 0. 1876. ——In exercise of the powers ‘conferred by sub-section (2) of the Sectlon 11 of the Indian Medical
Council act, 1956 (102 of 1956), the Central Government, after consulting the Medical Council of India, hereby makes the
following further amendments in the First Schedule to the said Act, namely :—-

In the said First Schedule against “Maharashtra University of Health Sciences, Nasik, Maharash " under the
‘heading ‘Recognized Medical Qualification’ [in column (2)] and under the heading ‘Abbreviation for Registration’ [m
column (3}}, the following shall be inserted, namejy :—

2 _ _ . 3
Bachelor of Medicine and Bachelor of Surgery MBBS. |

(This shall be a recognized medical qualification when
granted by Maharashtra University of Health Sciences,
Nasik, Maharashtra after December, 2008 in respect of
students being trained at Padamshri Dr. Vithalrao Vikhe
Patil Foundation’s Medical College, Ahmednagar,
Maharashtra) )

. [No. U. 12012/37/2001-ME(P-I))
K. V.S.RAO, Dy. Secy.
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MINISTRY OF CONSUMER AFFAIRS, POUD AND PUBLLIC DESTREBUTION
' mcc-—-m
BUREALU OF INDIAN STANDARDS

New Delhi, the 22nd June, 2009

$.0. 1877.—Inpursuance of ciasuse (b) of sub-rele (1) of Rule 7 of the Burosn of Indisn Stendards Rales, 1987,

the Bureau of Indisn Mwmu&eu—m#dw&nmnum
hereto ennexed huve been establishod on the date indicated agnimst sash -

_ SCHERAR
Sl.  No.amd Year of the No. snd year of Indion Semderds, D!leot‘BublM
No. Indisn Standards Established if amy Superswded by the
Newdadion Standard
) Q) o @
1. IS2002 : 2009-Steel plute for preboure - 2002 1992 1 Augst 2009
vessel for intermediate and high
temperatire service incloding
boilers (Third Revision)

: C@yd&ﬁMaMhﬂeM&eMﬁhﬁMMM’ MM

Zatar Marg, New Delhi-110 002 and Regionsl Offices : Now Delhi, Kellwts Chandigarh, Chomnai, Mussbei and alvo Branch
Offices : Ahmedabad, Bangalore, Bisopsl, Blwbaneshwar, Coimbutere, Guweheti, Hydorsbad, Jaipur, Kanpur, Nagpur,
Patns, Pune, Thinsvananthapuran.
' [Ref: MTD4/T-3]
SHRI P GHOSH, Sciemtist ‘E’ & Head (MTD)

¢ ook, 29 1, 2009
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(1 (22 _ (3) (4)
1. 30§ TW 5312 (AT 1) : 2004 2, 9 2009 1 W 2009
2 S H 13592 : 1992 s.wﬁam 23 1 2009
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New Delbi, the 2th hne,m
S.0. lﬂ&——lnmmceofc”(b)ofmb-mle(l)ofRnle'loftheBmoﬂnﬁmStn&dsknlu,lm

the Burcan of Indian Standards hereby notifies that amendmenis to ﬁehdnnsmduds,puncuhsofwhdlmgxmm ‘

the Schedule hereto annexed have been issued :—
SCHFINLE,

S No. and Year of the “No. and year of the amendment Date from which the
: have cffect

® @ ' e @

L IS 5312(Paet1):2004 2, May 2009 ‘ - 1 August 2009

2 IS13592:1992 . 5,Februmy2009 23 June 2009

Copy of these amendments are available for sale with the Bureau of Indian Standards, Manak Bhavan, 9, Bahadur
Shah Zafar Marg, New Delhi-110 002 and Regional Offices : New Delhi, Kolkatta Chandigarh, Chennai, Mumbai and also
Branch Offices : Ahmedabad, Bangalore, Bhopal, Bh:bmeshw Coimbatore, Guwahati, Hyderabad, Jaipur, Kanpar,
Nagpur, Patna, Pune, Thiruvananthapuram.

4. [Ref : CED /Gazette]
'A.K. SAINI, Scientist ‘F’ & Head (Civil Engg))

+§ feeelt, 30 9, 2009
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2 W W 13958 : 1994 3, P 2008 17 % 2009
3 oS 14276 1 1995 3, 9 2009 10 5 2009
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New Delhbi, the 30th June, 2009
S5.0. 18?9—1npmsmnceofchm(b)ofsub—nﬂe(i) of Rule 7 of the Bureau of Indian Standards Rules, 1987,

the Bureau of Indian Standards hereby notifies the amendments to ﬂnmm&,momegrmm
ﬁwSMleheretoammwdlnvebemnssued — !
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SCHEDULE
SL No.and Year of the No. and year of the amendiment Date from which the
No. Indian Standards amendment shall
have effect
)] @ €)] @
1. IS 1592:2003 1, May 2009 24 June 2009
2 IS13958:1994 3, December 2008 17 hme 2009
3. IS14276:1995 3, June 2009 10 June 2009

Copy of these amendments are available for sale with the Bureau of Indian Standards, Manak Bhavan, 9, Bahadur
Shah Zafar Marg, New Delhi-110.002 and Regional Offices : New Delhi, Kolikatta, Chandigarh, Chennai, Mumbai and also
Branch Offices : Ahmedabad, Bangatore, Bhopal, Bhubaneshwar, Coimbatore, Guwahati, Hydenbad, J aipur, Kanpur,
Nagpur, Patna, Pune, Thiruvananthapuram.

[Ref: CED /Gazette]
A. K. SAINI, Scientist ‘F* & Head (Civil Engg.)
= feeeht, 30 97, 2009

WA, 1880, — NI W 0 Fraw 1987 % Fram 7 @ 3fr (1) # 98 (W) & ATEOT F AW WEE o0
TR SR w2 o for e A # frewer 09 s A Rg e ¥ R efmwt g # -

gt
wH Wi RS WEe () & WG e g afeetm wife fafa
g % ven ay @k vinw I AR ST AR, af
w5 0, ¥ o dk
(1) (2) (3) (4)
1. 31 WH 281 : 2009, VTElE B WY T 281 : 1991 01 3T 2009
SEm & o gy e v
Tl % s fafefe (e gt

T URAG T F ARl AR T S A W, 9, Wit v Ao i, 9 Revelt-110 002, St el
TG, FHE, IR, T, ot A1 fream-amqed F st g svems & )
) [t ; R e ]
T % &0 Awfe ‘T’ 1 ww (fufse Sifad)
New Delhi, the 30th June, 2009

S.0. 1880.—In pursuance of ciause (b} of sub-rule (1) of Rule 7 of the Bureau of Indian Standards Rules, 1987,
the Bureau of Indian Standards hereby notifies that the Indian Standards, particulars of which are given in the Schedule
hereto annexed have been established on the date indicated against each :—

SCHEDULE

SL  No. & Year of the
No. Indian.Standards

No. & year of the Indian Standards, Date of Establishment
if any, superseded by the new Indian

Established Standard
(1) @ &) @
1. IS281:2009 Mild Steel slidingdoor 1S281:1991 01 August 2009
bolts for use with padlocks-

Specification (Fourth revision)
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Copyofdemndudmavaﬂabkformhmm&anomeSmdmds,Makahavmﬂ Bahadur Shah
Zafar Marg, New Delhi-110 002 and Regional Offices : New Delhi, Kolcstta, Chandigarh, Chennai, Mumbai and also Branch
Offices : Ahmedabad, Bangalore, Bhopal, Bhubaneshwar Coimbatore, Guwahati, Hyderabad, Jmpur Kanpur, an
" Patna, Pune, Thiruvananthapuram.
[Ref: CED /Gazette]

AK. SAINl Scientist ‘F’ & Head (Civil Engg.)

¢ feeht, 30 9, 2009

I 1@1—%%?{&%1987%%7%3@#(1)%3:(*«)%@1?#%#%3@
TR sifvgfan st d R A s ﬂmmmﬁmmwf - ,

e T T L L
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1. W 1038 : 1983 3, w§ 2009 - 1 3PRA 2009
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\ ' [m W]
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New Delhi, the 30th June, 2009 _
S.0. 1881.—In pursuance of clause (b) of sub-rule (1) of Rule 7 of the Bureau of Indiin Standards Rules, 1987,
the Bureau of Indian Standards hereby notifies the amendments to the Indian Standards, pamcularsofwhlcharegwenm
the Scheduleherma:mxadhavebeenlssued —_—

SCHEDULE . _
s, No.&Yearofthe - " No.and year of Date from whichthe
No. Indian Standards ' the amendment : amendment shall
) 9 . g I .
- L IS 1038:1983 ' 3,May2009 1 August 2009

" Copy of these amendument ar6-available for sale with the Bureau of Indian Standards, Manak Bhavan, 9, Bahadur

Shah Zafar Marg, New Delhi-110 062 and Regional Offices : New Delhi, Kolcatta, Chandigarh, Chienniai, Mumbaisnd also -

Branch Offices : Ahmedabad, Bangalore, Bhopal, Bhubaneshwar, Coimbatore, Guwahatl Hyderabtd, - Jaipur, Kanpm'
Nagpur, Patna, Pune, Thlruvananthapurmn

4 [Ref CED /Gazette]

A.K.SAINI, Scientist ‘F* & Head (Civil Engg.)

2347GU09—2
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New Dehhi, the 3vd July, 2009

§.0. 1882.—In pursuance of clause (b) of sub-rule (1) of Rule 7 of the Bureau of Indian Standards Rules, 1987,
the Bureau of Indian Standards hereby notifies that amendments to the indian Standards, particulars of which are given in
the Schedule hereto annexed have been issued :

SCHEDULE
S1.No. No. and year of the Indian Standards No. and year of the amendment Date from which the
amendment shall have
(1) (2) (3) (4)
1 1S 2787: 2006 Oil pressure Amendment No. | . 30 June 2009
hearters- Specification June, 2009 ‘
{Third Revision)
2 IS 10942: 2000 Ferrule -Specification Amendment No. 1 31 October 2008
(First Revision) October, 2008

Copy of this Standards, is available for sale with the Bureau of lndian Standards Manzk Bhavan, 9, Bahadur Shah
Zafar Marg, New Delhi-110 002 and Regional Offices : New Delivi, Keolkatta, Chandigarh, Chennai, Mumbai and also
Branch Officers : Ahmeddabad, Bangalore, Bhopal, Bhubaneshwar, Coimbatore, Guwahati, Hyderabad, Jaipur, Kanpur,
Nagpur, Patana, Pune, Thiruvananthapuram. ' ,

[Ref: MED/G-2:1]
C.K. VEDA, Sc . F. & Head (Technical Engineering)
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MINISTRY OF PETROLEUM AND NATURAL GAS
New Delhi, the Sth July, 2009

S. 0. 1883.—Whereas it appears to the Central
Government that it is necessary in the public interest that
for transportation of crude oil from Vadinar in the State of
Guijarat to Bina in the State of Madhya Pradesh, a pipeline
should be laid by Bharat Oman Refineries Limited; -

And whereas it appears to the Central Government
that for the purpose of laying such pipeline, it is necessary
toacqmretheklghtosterm land under which the said
pipeline is proposed to be laid and which is descnbed in

. the Schedule annexed hereto;

- 'Now, therefore, in exercise of the power conferred
by sub-section (1) of Section 3 of the Petroleum and
Minerals Pipelines (Acquisition.of Right of User in Land)
Act, 1962 (50 of 1962), the Central Government hereby
declares its intention to acquire‘the right of user therein;

Any person, interested in the land described in the

- said Schedule may, within twenty one days from the date’

on which copies of the Gazette of India containing this
Notification are made available to the public, object in writing
to the acquisition of the right of user therein for laying of:
the pipeline under the land to Shri S. K. Brahmbhatt,
Competent Authority, Vadinar-Bina Crude Oil Pipeline
Project, Bharat Oman Refineries Limited, 14 and 14-A
Krishna Bungalow, Near Prahladnagar, B/h. V.SN.L. Bldg,,
Ahmedabad - 380051 (Gujarat).

srpqeit SCHEDULE
e el faem : gt R T : TR Tehsil: Muli  District : Surendra Nagar State : Gujarat .
FHE A H W T CEL T S.No. NameofVillage  Survey No. Area in
TR | Hectare
1 2 3 _ 4 T 2 3 4
1 T8 263 00.0604 1 Umarda 263 00.0604
261 %% 002812 261P 002812
382 % 000731 k1 v) S 000731 -
2 002400 382P2 002400
383 00.4206 383 00,4206
241 000450 42411 000450
£7 002760 3 002760
378 002710 378 002710
381 004960 381 00.4960
353 00.0338 383 000338
- 259/% 1 00.0986 259/P 1 00.0986
- 661117 000709 ' 661/17 000709
2 gy 812 00,0130 2 Dharmendragadh = 812 00,0130
. I 00.1948 8 00,1948
98 ¥ - 00,0833 98P 000833
98/3%% 000560 .- 98/3P 00,0560
3, wER 51 ¥ 00.1246 3, Somasar S51P © 00.1246
[ | 3ML-31015/18/2009-3M.H1 - 1] ‘ (F. No. R-31015/182009-OR-T}

©, Tirard), s e

" A. GOSWAMI, Under Secy.
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New Delhi, the 8th July, 2009

S.0. 1884.-—Whereas it appears to the Central
Government that it is necessary in the public interest that
for transportation of crude oil from Vadinar in the State of
Gujarat to Bina in the State of Madhya Pradesh, a pipeline

sheuld be lnid by Bharat Oman Refineries Limited;

And wheress it appears to the Central Government
that fer the pavpose of laying such pipeline, it is necessary
to asequine the Right of User in land under which the said
pipoline is propesed 10 be laid and which is described in
the Schedule annexed hereto, .

Now, thevefere, In exercise of the power conferred
by sub-sectien (1) of Section 3 of the Petroleum and
Mineruls Pipolines (Acquisition of Right of User in Land)
Act, 1962 (50 of 1962), the Contral Government hercby
declares its intemtion 10 acquire the right of user therein;

Asty porson, interested in the land described in the
said Schedule may, within twenty one days from the date
on which cepies of the Gaaeste of India containing this
Netifiowtion are made svailable 10 the public, object in writing
1o the acquisition of the right of user therein for laying of
the pipoline under the land to Shri S. K. Brahmbhatt,
Competont Awtherity, Vadinar-Bina Crude Oil Pipeline
Project, Dharst Omen Refineries Limited, 14 and 14-A,
Krishus Bungalow, Near Prahiaduager, Bh. V.SN.L., Bldg,
Ahsmodebad - 330051 (Gujarat).

SCHEDULE

Teheil : Bavia District : Ahmedabad State : Gujarat

S.No. NameofVillage  Survey No. Areain
Hectare
1 2 3 4
1. Bagodars 93/7 00,0040
922/1P 004200
93/7 00.0040
2, Mithapur m 002638
2% 00.1250
11 00.0040
3. Memer 125P 00,0630
(F. No. R-31015/20/2009-OR-11]
A. GOSW, , Under Secy.
#¢ feveft, 8 Jem, 2009
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New Delhi, the §th July, 2009

S. O. 1885, —Whereas it appears to the Central
Government that it is necessary in the public interest that
for transportation of crude oil from Vadinar in the State’of

- Gujarat to Bina in the state of Madhya Pradesh, a pipeline
should be laid by Bharat Oman Refineries Limited,

And whereas it appears to the Central Government
that for the purpose of laying such pipeline, it is necessary
to acquire the Right of User in land under which the said
pipeline is proposed to be laid and which is described in
the Schedule annexed hereto;

Now, therefore, in exercise of the power conferred -

by sub-section (1) of Section 3 of the Petroieum and

Minerals Pipelines (Acquisition of Right of User in Land)

Act, 1962 (50 of 1962), the Central Governiment hereby
declares its intention, to acquire the right of user therein;

Any person, inserested in the land described in the
said Schedule may, within twenty one days from the date
on which copies of the Gazette of India containing this
Notification are made available to the public, object in writing
to the acquisition of the right of user therein for laying of
the pipeline under the iand to Shri S, K. Brahmbhatt,
Competent Authority, Vadinar-Bina Crude Oil Pipeline
Project, Bharat Oman Refineries Limited, 18, Shantinivas
Society, Prabha Road, Godhra-389001 (Gujarat).

Tehsil : Devgadh Bariya District : Dahod State : Gujarat

8. No., ij\eofViﬂage Survey No. Areain
. ‘ : Hectare
1 2 3 4
1.  Piplod 324336 002250
3 575 000365
4m 004911
) » 00.1000
2. Panchela 117723 004800
117/P16 00.7000
117/P17 002640
17/P8 003640
[F. No. R-31015/21/2009-OR-1T]
A, GbSWAMI, Under Secy.
¢ feeeht, 8 YEw, 2009

WL, 1886 —F= TER B il ¥ W
ST wie B # i e o o aEiAr @ R Ry
T ¥ 9 7F 7T e B Wer ¥ 9w s

gt ez g T éwend et e e

sk B woww ) Y e e @ Yo

- # fag @ s wiw oo # e i A, S e

Tqg ST aft §, fored v e e
mm% ITa B AR % T T A

" I I, B WEHR, @mmwm
(ofa ¥ I & Ffysr w1 k) afufmag 1962 (1962 -
1 50) T ¥R 3 T IR (1) TR Ve wieRrdl 1 i
FQ ¢, W qfir § IWE ® AR T I 7 B
AT S F Swon w1 8

| e, o s e g g, 5

e ¥ fre T afiegen ¥ 9 AR % T i vk



3954 THE GAZETTE OF INDIA: JULY 11, 2009/ASADHA 20, 1931

WO ST Y IvEred 0 S it , wi e @ e oy
% R rvemdn faer S ¥ g It ITER % afeeR @
I B HAY A TR R TR, T e, aadr i
T et rvemd? qiEer, wRa siee el fafes,
14, 14-T FN S, TEITTR, SEFaE-380051 (TFRNT)

%! fafem vy o smiy 4% T8 |
el
et |ieen faew : gETR WA ; IR
wAU W ¥ A o TR CE Lo
TR
1 2 3 4
1 AR 9975 Yt 004325
2 Taelr 3372 ¥t 00.0130
31290 002370
272 Yt 00.1535
212 %) 002900
71/4 % 00.4500
3, e 225/1 00.1677
321/ 00,1013
2272 ¥t 00.1731
25472 003769
2333 00.1350
322/1 ¥t 00,3900
4 A 13 %8 00,1100
' (. | 3R-~31015/19/2009-2 AR.-I1]
T, T, s ufen

New Delhi, the 8th July, 2009

S. O. 1886.—Whereas it appears to the Central
Government that it is necessary in the public interest that
for transportation of crude oil from Vadinar in the State of
Gujarat to Bina in the state of Madhya Pradesh, a pipeline
should be laid by Bharat Oman Refineries Limited;

And whereas is appears to the Central Government
that for the purpose of laying such pipeline, it is necessary
to acquire the Right of User in land under which the said
pipeline is proposed to be laid and which is described in
the Schedule annexed hereto;

Now, therefore, in exercise of the power conferred:
by sub-section (1} of Section 3 of the Petroleum and
Minerals Pipelines (Acquisition of Right of User in Land)
Act, 1962 (50 of 1962), the Central Government hereby
deciares its intention to acquire the right of user therein;

Any persen, interested in the land ibed in the
said Schedwle mey, within tweaty one days from the date
on which copiss of the Gaaette of India containing this
Notifiostion ave made svaiisbie to the public, object in writing
10 the soqmisition of the right of weer therein for laying of
the pipeline wnder the land to Shri S. K. Brabmbhatt,
Competent Awthority, Vadinar-Bina Crude Qil Pipeline
Project, Pharat Omen Refineries Limited, 14 and 14-A
Krishma Bungalow, Near Prabledneger, BA. VSN L., Bldg.,
Abhmmedibad - 300051 (Gujarat).

SCHERULE
Tehsil : Chetila District : Surondra Nagar State : Gujarat

S. No. Nl-oﬂln Survey No. Areain

Hectare

1 2 3 4
1. Lakhamachi 99/5 P 004325
2 Devaliya 332P 000130
312P 002370

2P 00.1535

22P 002900

71/4P 00.4500

3.  Thengadh 2251 00,1677
211 00.1013

272P 00,1731

25472 003769

2333 00.1350

321P 003900

4 Raorani 13P 00.1100
[F.No. R-31015/19/2009-OR-1I}
A. GOSWAMLI, Under Secy.
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S.0, 1887.—Whereas it appears to the Central
Government that it is necessary in the public interest that
for transportation of crude oil from Vadinar in the State of
Gujarat to Bina in the state of Madhya Pradesh, a pipeline
should be laid by Bharat Oman Refineries Limited;

And whereas it appears to the Central Government
that for the purpose of laying such pipeline, it is necessary
to acquire the Right of User in land under which the said
pipeline is proposed to be laid and which is described in
the Schedule annexed hereto;

- Now, therefore, in exercise of the power conferred
by sub-section (1) of Section 3 of the Petroleum and
Minerals Pipelines (Acquisition of Right of User in Land)
Act, 1962 (50 of 1962), the Central Government hereby
declares its intention to acquire the right of user therein;

Any person, interested in the land described in the
said Schedule may, within twenty One days from the date
on which copies of the Gazette of India containing this
Notification are made available to the public, object in writing
to the acquisition of the right of user therein for laying of
the pipeline under the land to Shri S, K. Brahmbhatt,
Competent Authority, Vadinar-Bina Crude Oil Pipeline
Project, Bharat Oman Refineries Limited, 14 and 14-A
Krishna Bungalow, Near Prahladnagar, Bh. V.SN.L, Bldg,,
Ahmedabad - 380051 (Gujarat)..

SCHEDULE
Tehsil : Wadhwan District : Surendra Nagar State : Gujarat

S.No. NameofVillige  Survey No. Area in
- Hectare

i 2 3 ‘ 4
1. Rampara ~17P 00.0911
' 139 002435
5602 00,1820
2 Tuwa 12 002430
3. . Vadod 511 003023
438 00,0260
TI4P 00.1450
714P 00.1620
74P 00.1710
4P - 00,0317
4n2 00.1706
4 Baldana 747 00,0250
4812 00,0754
5. Gomta 2482 00.1455
247 - 004145
242P ©00.0M45

{F. No. R-31015/17/2009-OR-1I]

A. GOSWAMI, Under Secy.
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[E. T@-17011/1272009-S=R(4-11) ]
T IR, T Al
MINISTRY OF LABOUR AND EMPLOYMENT
New Delhi, the 8th June, 2009
8.0. 1888.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 2/77/
2002) of the Central Government Indisstrial Tribunal/1abour
Court No. 2,Mumbai, now as shown in the Annexure in
the Industrial Dispute between the employers in relation 1o
the management of LIC of India and their worlunen, which
was received by the Central Government on 8-6-2009.
[ No. L-17011/12/2008-1R(B-1)]
RAJINDER KUMAR, Desk Officer
ANNEXURE
BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL: TRIBUNAL Ne. 2, MUMBAI
Present : A. A. LAD, Prisiding Officer
Reference No. CGIT 2/77 of 1082
Employers in reletion to the management of Life
Insurance Corporation of India

The Executive Director,

Life Insurance Corporation of India,

‘Yogakshema East Wing.

Jeewan Beema Marg,

Mumbai 400021 ....1st Party
And

Their workmen

The President/General Secretary,

Vima Kamgar Sanghatana, Mumbai Div. IV,

"Gulastan Bldg. 2nd Floor,

Mabharishi Karve Road,
Fort, Mumbai 400001 .-..2nd Party

- APPEARANCE
For the Employer : Ms. F.D. Lewis, Representative.
For the Workman : Mr. C.S. Dalvi, Representative.
Dated of reserving the Award : 4-9-2008.

Dated of passing the Award : 31-3-2009,

AWARD

The matrix of the facts as culled out from the
proceedings are as under |

2. The Government of India, Ministry of Labour by
its order No. L-17011/12/2002-IR(B-II) dated
26-9-2002 in exercise of the powers conferred by clause
(d) of sab-Section (1) snd sub-section (2A) of Section 10
of the Industrial Disputes Act, 1947 have referred the
following dispute to this Tribunal for adjudication :

“Whether the action of the Management of LIC of

Indin in relating to Mumbei Divisional Office-IV In

imposing the punishment of removal from service

to Sh. Bulirishna Kadem vide order dated 7-7-1995

is legal and justified ? Whether the allegations that

the Management had not deait with the cases of

Sh. Bellorishen Kadem and Sh. R.G. Gaikar uniformly

and allowed to continue Sh. Gaikar in service till his

retirement whereas Sh. Kadam was removed from
service while criminal proceedings were pending
against them is factually correct ? In the facts and
circumstances of the case, what relief is the legal
heir of the disputant entitled to and what directions
are necessary 77

2. To support the subject-matter referred, the
Stasement of Claim is filed by the President of Insurdnce
Empiloyees Sangathena, 2nd Party, making -out the case
that, the concerned workman Balakrishna Kadam was
working with the 1st Party as a Peon while R.G. Gaikar
was working as a Record Clerk with the 1st Party which
fall in Cless I cadee.That time one Kadam was also
working as Peon which fall under Class IV cadre.
Acconding to Sangathana the Staff Regulations 1960 are
ecqually applicable to all Class IH and IV Cadre employees.

3. According to Sangathana on 15th October, 1986
a Chargeshoet was served on both i.e. on Gaikar and

Kadam, Peon referred above, leveling the allegations of
making collusion to defraud of stealing blank cheques
resulting isto loss of Rs. 34,910 to the Life Insurance
Cosperstion of India. The charge sheet was a served on
the concerned workman on 18-10-1986. It is submitted by
the Sengnthane that, said Shri Kadamn and Shei Gaikar were
imsmedistely suspended and on revoking Mr. Kadam's
suspension e was iransferred to another branch No.880
in Fort avea. Gailcar denied the charges levelled against
him. Enquiry was initisted and in 1991 Shri R. L. Mehta
was appointed as an Enquiry Officer. Before that, one
Shri C.D.Kamat was appomted as an Enquiry Officer who

died. Afer tramsfer of said Mir. Mebta another Enquiry

Officer Mr. H.N.Vonma was appoinied in 1993 as such 1st
Pasty 1eek 6 years to complete the enquiry.

4. Engicy Officer submitied a report on 28-3-1994
afbor snamining 3 witnesses having no comnection at all
observing thet, charge of swealing the cheques failed and
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not proved against Kadam Disciplinary Authority
disagreed with the finding of the Enquiry Officer and says

that, the charge of handing over the cheques by Kadam
to third party stood proved. Even on the charge of stealing

the chieques and handing over to third party, it is not made

own who was that third party. It is submitted by the
Sangathana that, the decision of the Disciplinary
Authority was against the finding of the Enquiry Officer
was wrong and it is not admitted to Sangathana. Besides
it is contended that, no decision wss given on the said
view of the Appeilate Authority. So it is submitted that,
the finding given by the Disciplinary Authority which was
against the decision and finding of the Enquiry Officer is
perverse and subjective. Besides it is contended that Mr.
Gaikar and Mr. Jain who were other alleged participants
in the said incident were not examined to observe charges
wete proved against Kadam. It is stated that, fair
" opportunity was not given to the concernwed workman
Kadam. It is stated that, Disciplinary Authority has not
taken care to follow the procedure which require to follow
in Departmental Enquiry. It is contended that, the
Disciplinary Authority only relied on the confessional
statement of the concerned workman which was cbtained
under coercion and which was recorded outside the
enquiry scope. It is not made known under which
circumstances said alleged confession was given by the
concerned workman. The Typist who recorded

confessional statement of the concerned workman was

not examined as witness. It is further stated that, the
concerned workman was not having his account. It is
statedtlmt,hlsservwerecordwasgoodandallthese
factors were not considered by the Disciplinary
Authority, Incident of stealing the cheques and handing
over to third party is not proved against the concerned
workman. It is stated that, 2 ladies who were initially
involved in the said incident have been let off. Even
those were not exanined as witness to prove the charges
against the concerned workman. It is alleged that, if those
two ladies would have been examiend it might have
thrown light on the entire issue to find out who was the
real culprit. It is further stated bySangathanaﬂmt,tbe
final order dated 7-7-1995 suffers from various disabilities
and self-contradictions and there was no attempt to go
to the root of matter and to find out the real culprit of
this. It is stated that, the alleged recorded confessional
statement itseif shows that, it is not in the situation and
free from coercion and intimidation. It is stated that, the
witnesses examined were interested one and they cannot

be relied. It is stated that, the story put up by the
Management’s representative was imaginary and appears .

cocked one to involved the concerned workman. Criminal
case was filed against the concerned workman by CBI
along with other employees Shri R.G. Gaikar and Shri Jain.
the Management suspended the enquiry against Gaikar
on the plea that criminal case was pending against him
and that analogy was not made applicable against the

2347GH09—3

concerned workman Kadam who was kept under
suspension though criminal case was pending against him
like Gaikar. Even Management allowed said Gaikar to retire,
though criminal case was pending, without holding
enquirymdwi:hmlogywasahonotmadeapﬁliable .
to the concerned workman. So there is disparity in the
attxmdeand@proachoftheMmagementwhﬂemlum
decision against Gaikar and the concerned workman
Kadam. So it is submitted that, the enquiry was not fair
and proper vis-a-vis decision taken by Disciplinary
Authority of making discrimination by allow Gaikar to
retire and holding the concerned workman Kadam guilty
of the charges baise so it be set aside with directions to
the 1st Party to reinstate him with benefits to the
concerned workman which were given to Gaikar.

5. This is disputed by 1st Party by filing written
statement at Exhibit 5 making out the case that, the
concerned workman Kadam, a sub-staff was working in
the Salary Saving Scheme Department (the “SSS -
Department) of the then Bombay Divisional Office was
charge sheeted for colluding with some other persons in
stealing 8 blank cheques between January, 1986 to Mareh,
1986. According to 1st Party charge sheet was issued on
18-10-1986 charging him with fraudulently stealing -
Corporation’s blank cheques for his personal monetary
gain with infention to defraud then Corporation and
thereby causing financial loss to the Corporation to the
tune of Rs. 34,910. It is contended that, during the
preliminary enquiry conducted on 27-5-1936, the
concerned workman had admitted to having stolen the
cheques and handed over the same to a third person at
the instance of Gaikar who was working as a Record Clerk
in the SSS Department for a monetary compensation of -
Rs. 750. It is stated that, on the basis of said FIR was
lodged by the Corporation against Kadam, Gaikar and
Bhairulal Babulal Jain. It is further stated that, Gaikar was -
issued charge sheet on 18-10-1986 and however in view
of pending criminal case against Gaikar the departmental
enquiry was suspended and on 30-6-1991 said Gaikar
retired from the services of the Corpormon on attaining
the age of superannuation. It is contended that, since
there was no provision for continuing departmental
enquiry against retired person the same was abated. It is
stated that, thereafter said Gaikar died on 30-11-1995 and
on account of his death the criminal case filed against him-
by CBI also abated.

6. It is further contended by the Corporation tiiat,
as far as the concened workman Kadiim was concerned,
enquiry was conducted against him by Shri Verma,

" Enquiry Officer and before him 3 withesses were examined

by the Management and those were ¢ross exanrined by
Kadam, On that Enquiry officer subnvitted: his report on
28-3-1994 holding concerned workman guilty of the
charges except that of stealing blank cheques. The

Disciplinary Authority, however, on examination of the
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records of the case was inclined to hold the concerned
workman guilty of all the charges and on 10-1-1995 issued
to the concerned workman show cause notice proposing
to removal of his services under Regulation 39(1) of the
(Staff) Regulation. It is contended by the Corporation taat,
the concerned workman gave reply to the said which was
duly considered by the Disciplinary Authority and fimal
decision was taken by the Disciplinary Authority amd
order removing the concerned workman from the services
of the Corporation was passed on 7-7-1995, Said was
chalienged by the concerned workman by preferring
appeal on 18-8-1995 which was considered by the
Competent Authority, however, it was rejected.

7. 1t is further contended by the Corporation that,
the concerned workman Kadamn died on 4-11-2000. It is

contended by the Corporation that, after 5 years of
imposition of penalty of removal from services on the
workman, said Sangathana had on 19-10-2000 cannot raise
an industial dispute on the alleged “wrongful”, illegal and
unjustified action of removal of the concerned workman,
It is not explained as to why the concerned workman kept
silent for 5 years and.waited to file the present Reference.
It is further contended that, the Reference has been made
after more than 7 years from the date of the removal of
the concerned workman from services and after 2 yesrs
from the date of the death the concerned wirkman. It is
stated that, since the concerned workman was not alive
when dispute was raised and when the matter was sent
to this Tribunal for adjudication, there is no “industrial
dispute” within the meaning of the term under Section 2(k)
of the Industrial Disputes Act, 1947 and do not require to
consider it .

8. Corporation further submits that, since
concerned workman was not alive when the dispute was
raised and when Reference was made there cannot be an
“industrial dispute” of the concerned workman as
* contained under Section 2(k) of Industrial Disputes Act,
1947. 1t is further stated that, the concerned workman died
on 4:11-2000 and was not alive on the date when the
Reference was sent for adjudication and as such the
Reference is incompetent and this Tribunal has no
Jjurisdiction to decide such a Reference. Besides it is
contended by the Corporation that, no heirs are brought
on record, nobody is representing the concerned workman
except “Sangathana” as a result of it is contended that,
the concerned workman is not alive and nobody is
representing the concerned workman except Sangathana
and then the question will be to whom the benefit will be
given if the reference is allowed? So it is submitted that,
on all these grounds alone the Reference require to be
rejected. _

9. Rejoinder is filed by the Sangathana at Exhibit 7

stating that, the allegations made by the 1st Party in its
~ written statement are not admitted to it and submit that,
the Sangathana has right to raise a reference even after

the death of the concorned workman Kadam. It is further

Gaiar and Kedam snd no resson is given as to why there
was such a disparity when both were involved in the same
case Kodam is omtitled to get benefit. It is further
ocsntended that, Kedam wes then acquitted by the Criminal
Court snil 8¢ 3uch this type of bemefit should be extended
to Kadam

10. Ia view of the above pleadings Issues were
framed st Exhibit 18 wore recasted at Exhibit 25 which 1
smswer as wnder :

ISSUES FINDINGS
1. Whether this Tribunal has
jwrisdiction No
2. Whether this Reference hit by
limsitation and bad in law on the
grounds plended by first Party
sad not tenabie? Yes

3. Whether First Party has good
Tenson o take action aginst
Workkman Kadem underthe
chalienge? Yes
4. Whether said is legal? Yes
Whether case of Kadam and Gaikar
were not dealt at perity with each
other and discrimination is shown? No
6. What relief concernod workman’s Does Not

L

boir can claim? arise.
7. Whaet order? As per
Order below.
REASONS :
ISSUENO. 1:

11. It is the case of the Management that, the
concerned workanen Kadam died and was not alive when
Reference was made or even dispute was raised. Hence,
dispuse decs not fall under definition of “industrial
dispute” and this Court has no jurisdiction to decide
dispute of dend person. Whereas case of the Sangathana
is that, dispwie can be raised of a person though he is
not alive. Hence we have to go through the definition of
Section 2(k) of the Industrial Disputes Act, 1947 which
ronds as under :

“Section 2(k) : “Industrial dispute” means any
dispute or difference between employers &
employers, or between employers and workmen, or
betwesn workman and workmen, which is connected
with the employment or non-employment or the
terms of employment or with the conditions of
labour, of any person.”

12. Definitely underlined word “any person™ will
not apply 10 dead person and as such said provision
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cannot be made applicable to the dead person in the
present case.

13. Admnttedlyﬂ\econoemedworhnanl(admnfor :

whom Sangathana is fighting was not alive when reference

" was made. When Kadam was not alive when Reference

was made, then how can ‘industrial dispute’ be raised and
howncanfallmderSectIonZ(k)ofﬂwIndusu'mlD]spum
Act, 1947 and under the given definition? Besides it is
statedthat‘mdusmddlspm expects that, it should be
relating to “any person’. Her¢ Kadam died admittedly

before Reference was made. So he cannot be called as

‘any person’ as expécted. Definitely Kadam who has died
cannot fall under the definition of ‘person’. Besides no

heirs were brought on record till written statement filed

by the 1st Party.

14. It is a matter of record ‘that, Sangathana tried to
bring on record wife of the concerned workman on record
as heir of Kadam by filing an application at Exhibit 22 on
7-6-2007. 1t is pertinent to note that, however, the
concerned Applicant of Exhibit 22 was not examined and
she did not step into the witness box. Besides Corporation
examined its withess Uma N. Narvankar and filed her
" affidavit, a Exhibit 28, in lieu of her examination-in chief
and against that no evidence was led by the Sangathana.

So all this reveals that, dispute of dead person canot be

filed as industrial dispute.
15. Moreover, there is a provision under Section

10(8) of the Industrial Disputes Act, 1947 which permit to

bring heirs on record stating that, no proceedings
pending before Labour Court or Tribunal in relation to an
industrial dispute shall be abated metely by reason of
. death of any of the party to the dispute being workman
and as such the Labour Court, Industrial Court shail
complete such a proceeding and submit its Award to the
appropriate Government. If at all that is so, then how
dispute of a dead person can be considered? Besides
question arises if at all dispute of dead person can be
raised by any body then what was the necessity of
incorporating Section 10(8) of the Industrial Disputes Act,
1947 empowering Reference to proceed with the help of
heirs of a dead person, if he died during the pendency of
the Reference? Here Kadam died jong back before
Reference was sent. Section 10(8) permit Reference to
proceed of a dead person who died during the pendency
of the Reference. It does not mean that, Reference of dead
person can be filed and proceeded as per Section 10(8) of
the Industrial Disputes Act, 1947. So according to me
Reference itself is not tenable at all. Since it is a Reference

of a dead person who died before Reference was made

and whose case does not fall under Section 10(8) of the
Industrial Disputes Act, 1947. So I conclude that, this
Tribunal has no jurisdiction to try this Reference and
answer this issues to that effect,

ISSUENO. 2:

16. 'I‘h:s Reference was made after the death of the
concerned workman Kadam and that fact is not disputed

-by the Sangathm When Reference is made after the

death of the concerned workman and when no héirs were
brought in the reference itself or demand of heirs of
deceased workmadn were not at all in the reference
definitely impleading wife of deceased, that too before this
Tribunal, who is not at all a party in the Reference is
beyond limitation and bad in law. If at all Sangathana was
interested in fighting the case of concerned workman then
it ought to have raised the dispute involving that lady as

' a beneficiary to the dispute. But here it is pertinent to note

that, there is no Reference of any of the heir of the

: deceosedKadamt:IlmOTthoughReferenee is of 2002. So

I conclude that, Reference is hit by limitation about
Reference and as such the reference is bad in law.

ISSUESNOS.3ToS:

. 17. Itis the case of the 1st Party that, it had reason
to take the decision and its action against the concerned
deceased workman Kadam is legal. Whereas case of the

is that, there is disparityin the decision taken
bythe LIC against Kadam and Gaikar who were involved
in the same dispute and the same charge, . .

-18. It is matter of record that, the suspenslon of
Gaikar was withdrawn and then he retired. No doubt
suspension of Kadam was not withdrawn as happened in
the case of Gaikar. But according to LIC there is no

provision of proceeding against the retired person like

- Gaikar. Whereas Kadam was alive. Since he was in the

employment so it proceeded against Kadam. Only
disparity according to me appears about his suspension
and not proceeding against Gaikar during that period

though 1st Party proceeded against Kadam for the same
charges and incident. In fact it ought to have been -

_ challenged by “Sangathana”at the appropriate time. Now,

as stated above, Kadam was not alive when Reference
was sent. He was not “person concerned” when
Reference was sent for adjudication. Even his heirs were -
not brough on record nor claim statement filed by heir. In
the Reference which came here for adjudication later heirs
of the concerned workman are brought on record which
has no meaning. In fact, a person who is interested ought
to have been brought as a party to the dispute when
dispute was raised by the Sangathana. But here
Sangathana did not take care of it and go on fighting and
itis not made known for whom it is fighting and by filing
Exhibit 22 they tried to bring wife of deceased Kadam on -
record as his heir. So according to me dispute of this type,
which in fact does not alive of the concern workman does
not cover dispute of “any person” does not invite me to

. decide against dead person. Besides by deciding this

Referétice, the heirs of the deceased concerned workiman
Kadam are not going to gain anything. If at all there ' was
disparity the Sangathana, should have challenged it at
appropriate time. Now it is making capital of disparity. It
is not shown by Sangathana that how one can be tried
¢ven after retirement? The case of the 1st Party
Corporation is that, there was no provision to proceed
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w-thereﬁredpersonduringﬁatpeﬁod. Same is not
disputed or challenged by the Sangathana.

. 19. Besides enquiry was conducted against the
concerned workman and in the enquiry the concerned
workman was found guilty of the charges. The charges
leveled against him were proved and accordingly he was
convicted by the 1st Party, It is not shown as to how it
. is not just and proper. It is stated that, confessionsl
statement of the concerned workman, involved in the
Reference, was taken under coercion. It means that
Sangathana admits that, there was a confessional
statement of the concerned workman who admitted the
charges. When there was a confessional statement of
the concerned workman relying on that 1st Party
Corporation had acted, in my considered view for that
Sangathana has to blame itself and cannot biame 1st
Party Corporation. Besides there is no substance in the
allegations of Sangathana in claim statement which
enable it to show how Mrs, Kadam suffers due to the
decision of the 1st Party Corporation? It did not make
out the case in what way now Kadam can be
compensated after the death of the concerned worlanan?
All this reveals that, 15t Party Coporation has reason to
act upon the findings of the Enquiry Officer since
charges against the concerned workman were proved
and on his admission itself. When concerned workman
admitted his guilt and when there was evidence against
him and when Sanghathana is not taking anything about
it. I conclude that there was reason for 1st Party to take
action against the concerned workman Kadam and
under Section 5 of the Industrial Disputes Act, 1947 it
does not require any interference. So accordingly I
answer these issues to that effect.

19. In claim statement no relief was sought by the

_Sangathana for legal heir of the concerned workman
Kadani-or when it was brought here by Exhibit 22, Even
in that, no case is made out by Smt. Kadam for that
lady who is wife of the deceased of the concerned
workman, Sanastha is not making any specific case for
heirs of the deceased workman who is made party in
the Reference. According to me after the death of the
concerned workman when said dispute was before the
Conciliation Officer and afterwards it was seat here by
the Central Government for adjudication it cannot be
called as a ‘dispute’ as the concerned workman was

" not alive at the time of making reference. When dispute

was not allowed question does not arise to give any
relief to the heirs of such a dead person. So [ conclude

that no relief can be granted to the legal heir of the
deceased person.

20. In view of the discussions made above
Reference deserve to be rejected as it is not tenable.
Henrsz, the order : :

Reference is rejected with no order as to its costs.
A. A. LAD, Presiding Officer
Bombay,
31st Miarch, 2009.
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New Delhi, the 10th June, 2009

S.0. 1909.—In pursuance of Section 17 of the
Industrisl Disputes Act, 1947 (14 of 1947), the Central
Gorormment bavolry publishes the sward (Ref. No. 2/2004)
of the Comral Govermwent Industrial Tribunal/Labour
Cowrt Hydorabad now as shown in the Annexure in the
Industrial Dispute between the employers in relation to
the masiagemont of IDB] Bank of India and their

 worlouem, which wee received by the Central Government

on 10-6-2009.
' [ No. L-12025/01/2009-IR(B-I1)]
RAJINDER KUMAR, Desk Officer
_ANNEXURE
BEFORE THE CENTRAL GOVERNMENT
INDUSYREAL TRBUNAL-CUM-LABOUR COURT
AT HYDERABAD
Present : Shwi VED PRAKASH GAUR, Presiding Officer
Duted the 19th day of September, 2008

L.C.LD. Ne. 272004
Detween
Sri N. Amber Singh
S/0 Kishan,
C/o H. No. 2-2-1137/8%/1/8/1,
New Nullbunta,
Hyduersbad-500 044 ...Petitioner
AND
1. The Director,
The Jowaharial Nobru Institate for
Development Banking (JNIDB),
Gachibowli
2 The Chairman,
The Industrial Development
Benk of India, IDBI Tower,
Culie Parsie,
Bombay-400 005. ... Respondents
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APPEARANCES

For the Petitioner : M/s.B.G. RavmdraReddy&B.
V. Charidra Sekhar, Advocates

For the Respondent : M/s. C. Niranjan Rao & M.
Subramanya Sastry, Advocates
~ AWARD _

The case was taken in view of the judgment of the
Hon'ble High Court of Andhra Pradesh reported in 1997
(3) LLJ Supplement, page 1141 in W.P. No. 8395 of 1989
dated 3-8-1995 between Sri U. Chinnappa and M/s. Cotton
Cotporation of India and two others,

2. The Petitioner filed this petition against the

Respondents questioning the action of the Respondents
in terminating him instead of absorbing as a regular

employee. He submits that he was appointed as a Security |

Watchman w.e.f. 19-8-1993. He was treated as a contract
labourer with the help of a name lending contractor. He
submits that as his nature of work is of permanent and
continuous naturs, he protested for being treated as
‘contract labourer, but he was terminated from service on

15-3-1995. He filed W.P. No. 34943/1997 joining with -

similarly situated employees, secking a direction to the
Respondént No. i for absorption as regular employees of

the Respondents. As Hon’ble High Court of Andhra

Pradesh directed them to approach appropriate forum,
the W.P. was withdrawn and hence, this - petition. He
'submits that his entire period of service was under the
Respondent No.1 and not under any contractor. He prays
this Court to direct the Respondents to reinstate him as a
regular employee with all consequential benefits.

3. As against this, the Respondents filed a counter
stating that the Respondent namely JNIDB was set up
in the year 1991 by the Industrial Development Bank of

. India, (IDBI), which is a statutory corporation established
\l.Kdter_ the Industrial Development Bank of India Act, 1964
( 18 of 1964). JNIDB is a part of IDBI and has no
separate legal status. The R1 submits that they have
engaged M/s. Ramkay Secarity Services and Maintenance
Services Pvt. Ltd., Hyderabad for providing security
services to the campus of Rl It appears, the Petitioner is
one of such contract labourers engaged by the said

contractor. His wages and other benefits are paid by the

said contractor and there is no employer and employee
relationship between R1 and the Petitioner. The Petitioner

was never appointed as watchman by the Rlon 19-8-1993

and never terminated from service w.e.f 15-3-1995. It is

further submitted that the Petitioner did not submit any

document in support of his claim that he worked under
the Respondents. '

4. Parties were directed to produce evidence in
support their respective contentions. Petitioner workman
N. Amber Singh filed his affidavit on 17-12-2003. He
further filed copy of union demand raised on 16-5-1995

and copy of the order of the Hon’ble High Court of

" Andhra Pradesh dated 11-6-2002. The Petitioner was .

examined in chief on 30-12-2004 wherein he stated the
facts mentioned in his petition and marked Xerox copies
of two documents. Ex W1 is the union representation to

the Assistant Labour Commissioner (C), RR District and

Ex. W2 is the order of Hon’ble High Court of Andhra .
Pradesh in WP No.34943/1997 dated 11-6-2002. Thereafier,

_-thePamonerdldnotappeu'bcfm'etinscomforcmsS'
examination. The case has been pending for Petitioner’s

evidence since 2005. Ultimately, Petitioner’s counsel filed
memo dated 27-8-2008 stating that Petitioner does not

" want to adduce evidence and evidence be closed. Thus,
" Petitioner’s evidence was closed. Respondent also closed
. his evidence stating that since Petitioner has not adduced

any evidence, he is not required to produce any
evidence.

5. I have gone through the material availabie on the
record. The Petitioner has questioned action of
Respoudentmtermmaunghnnassecumywatchman
Whereas the Respondent is challenging the relationiship
of workman and employer between Petitioner and
management. The management has challenged that the
Petitioner is not engaged by them, but he is the employee -
of comtractor. Then, in that case, it is the duty of the
Petitioner to prove and establish the relationship of
workman and employer between him and the Respondent.
Since Petitioner has not produced any documentary
evidence he has not teken courage to appear for the
cross examination instead his counsel has moved
application for closing the evidence. This proves that the
Petitioner is not able to prove the relationship of the
master and servant between himself and Respondent and
in the absence of relationship of master and servant the
Petitioner is not emtitled for any relief and thus, he is not
entitled for any award by this Court. Hence, petition is
dismissed.

~ Award passed accordingly. Transmit.

Dictated to Smt. P. Phani Gowri, Personal Assistant,
transcribed by her and corrected by me on this the 19th
day of September, 2008. ‘

VED PRAKASH GAUR, Presiding Oﬁicer
Appendix of evidence
Witnesses examined for - Witnesses examined for
the Petitioner the Respondent
WW 1: Sri N. Amber Singh NIL
Documents marked for the Petitioner

Ex WI: Copy of the union representation to the

Assistant Labour Commissioner (C), RR District

Ex. W2 : Copy of the order of Hon'ble High Court of
Andhra Pradesh in WP No. 34943/1997 dated
11-6-2002.

Documents Marked for the Respondent
NIL ‘
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New Delhi, the 10th June, 2009

S.0. 1890.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Govemment hereby publishes the award (Ref. No. 9/2009)
of the Central Government Industrial Tribamal/Labour Court,
Chennai now as shown in the Annexure, in the Industrial
Dispute between the employers in relation to the
management of Central Bank of India, Channai and their
workman, which was received by the Central Government
on 10-06-20609.

[No. L-12012/35/2008-IR (B-H]
RAJINDER KUMAR, Desk Officer
ANNEXURE
BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM -LABOUR COURT,
CHENNAI

Tuesday the 26th May, 2009
Present : A. N. JANARDANAN, Presiding Officer
Industrial Dispute No. 9/2009

(In the matter of the dispute for adjudication under clause
(d) of sub-section (1) and sub-section 2(A) of Section 10 of
the Industrial Disputes Act, 1947 (14 of 1947), between the
Management of Central Bank of India and their Workman)

BETWEEN:
Petitioner/1 Pany
Vs.
Respondent /11 Party

Sri B. Dayalan

The General Manager
Central Bank of India,
Zonal Office 48/49,
Montieth Road, Egmore
Chennai-600008

APPEARANCE

M/s. K.M. Ramesh
M/s. T.S.Gopalan & Co.

AWARD

The Central Government, Ministry of Labour vide
its Crder No. L-12012/35/2008-IR (B-II) dated 26-08-2008

For the Petitioner
For the Management

reforred the following Industrial Dispute to this Tribunal
for adpudiot

The schedule mentioned in that order is ;

“Wither the action of the Management of Central

Beak of Indin in not treating the service of 14 years 8

months of the employee as 15 yoars or the purpose

of gremting pension is justified? What relief the
workaman is entitied t07"

2. After the receipt of Industrial Dispute, the referred
ID was taken of file as ID 9/2009. Both sides entered
sppearance through their respective counsel.

3. When the ID stood posted for filing, their
stutemments of claim with relevant documents, list of reliance
and witnesses, the learmed counsel for the petitioner/1st
pasty filed 2 memo praying that the ID may be disposed of
since he has been advised to take up the issue relating to
pension and provident fund before the High Court of
Madres instend of pursuing the above ID. It is seeking a
liberty to be reserved to the 1st party to seek redressal of

4. The learned counsel for the Respondent endorsed
his no objection o the request of the petitioner.

5. In the circamstances, the ID is to be disposed of
m shove.

6. In the result leaving the petitioner to pursue the
issue relating to grant of pension and provident fund to be
agitmed before the High Court without entering into a
decision on the reference, the ID is closed as not pressed.

7. The memo is recorded.
8. The reference is disposed of accordingly.

{Dictated to the P.A_, transcribed and typed by him,
corrected and pronounced by me in the open court on this
day the 26¢h May, 2009)

AN. JANARDANAN Presiding Officer
Witnemes Examined :—
For the | Party/Petitioner  : None
For the Il Party/Management : None
Documonts Marked :—
On the Petitioner's side
Ex. Ne. Date
Nil
On the Managoment's side
Ex. Ne. Date
Nil

Description

Description
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$.0. 1891.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award {Ref. N0.290/97)
~ of the Central Governmment Industiial Tribunal/Labour Court,
Jabalpur now as shown in the Annexure, in the Industrial
Dispute between the employees in retation to the management
of C/o UCO Bank, Gwalior and their workman, which was
received by the Central Governmenton 8-6-2009.
~ [No.L-12012/19691-IR (B-IN]
RAJINDER KUMAR, Desk Officer
BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
- JABALPUR
_ No CGIT/LC/R/290/97
Presiding Officer : Shri Mohd. Shakir Hasan
The President,
UCO Bank employees Union (MP),
" CloUCO Bank, Sarafa Bazaar Branch,
- Gwalior (MP) ... Workman/Union
~ Versus '
The Asstt. General Manager,
UCO Bank, Regional Office,
Arera Colony, Bhopal ...Management
AWARD
Passed on this 26th day of May, 2009
1. The Government of India, Ministry of Labour
vide its Notification No. L-12012/196/91-IR (B-II) dated
10-10-97 has referred the following Dispute for adjudiction
by this tribunal :—
“Whether the demand of the Union that Shri M.S.
Singhal is eligible for the benefits under the staff Cir.
No.52/79, Dated 25-10-1979 and therefore, is entitled
for preponement of the joining date is legal and

justified? If so, to what relief the said workman is.

-entitled 7”

- 2. The case of the applicant in shiort is _that the
applicant No. 1 Murarilal Singhal was temporarily appointed

as clerk from 21-8-71 to 30:6-73 in the United Commercial

Bank, now known as UCO Bank for 564 days and was

lastly relieved on 30-6-73, Thereafter Shri Sjnghal was
appointed on the post of Clerk-cum-Assistant Cashier in
UCO Bank vide Order dated 4-5-81 and he joined on 7-5-81
and since then he is continuously working in UCO Bank.
Presently he is posted at Cancer Hospital Extension Counter
of Naya Bazar Branch, Gwalior as a Clerk-cum-Cashier.

3. The further case of the applicanits is that the non-
applicants issued a circular No. 52/79 dated 25-10-79
whereby it was decided to give the benefit of earlier
temporary service. In the said circular, the date of joining
of permanent post of the Bank is said to have been preponed

by the aggregate number of days of temporary service put

in by the workman concerned between 1-1-66 and the date
of his joining on permanent basis. The monetary benefit of
annual increment and the seniority of service are to be
preponed. It is stated that the applicant No. 1 had no

' knowledge of the said circular at the time of joining. It is

stated that he is entitled to the benefit of preponment
according to the said circular. It is also stated that similarly
Mr. G.S. Bhatia got the benefit of the said circular and his
back period of temporary service was preponed. It is
submitted that reference be decided in his favour.

4. the non-applicants/Respondents have contested
the case by filing written statement by way of reply in the
case. The case of non-applicants interalia, is that it is
admitted that the applicant No. 1 was in temporary service
of the Bank till 30-6-73. Thereafter the applicant Mr. Singhal
filed an application before the Assistant Labour
Commissioner (Central), Bhopal for providing him service
in the Bank. During course of conciliation proceeding, he
made request for fresh appointment with terms and
conditions. It is admitted that he was appointed a fresh on
4-5-81 vide letter No, VIG : OTH ; 319:81 dated 4-5-81. 1t is
admitted that a Bank’s circular No. 52/79 dated 25-10-79
was issued for the benefit of those employers only who
were working with the said bank at that point of time as
regular employee. In the said circular, the last date of
submission of aplications to supply as per circular was
15-12-1979 and the applications received thereafter was
not be considered under any circumstances. The applicant
No. | was not in service at that time as such, the circular
was not applicable to him. On the other hand, Mr. G.S.
Bhatia was in service and he complied as per circular in
time as such he got the benefit of circular. His case is
different than Mr. Bhatia. It is submitted that as per terms
and conditions of his fresh appointment and as per circular
of the Bank, he is not entitled to get the benefit of
preponement. It is submitted that the reference be answered
in favour of non-applicant/Respondents.

5. On the pleadings of both the parties, the following
facts have been admitted by them.

1. Itisadmitted that the applicant No. 1 Murarilal
Singhal was temporary appointed and .in
service in the Respondent Bank till 30-6-73.
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2. It is also admited that the applicant No. 1
Mr. Singhal was subsequently appointed on
the post of Clerk-cum-Cashier in the Bank, now
known as UCO Bank on the regular pest on
4-5-81 and is still working at Naya Bazar Braveli,
Gwalior,

3. It is also admitted that non-applicants/
Respondents Bank issued a circular L. No.
52/79 dated 25-10-79 whereby it was decided
to give the benefit of earlier temporary service.

4. Itisalsoadmitted that Mr. G.S. Bhatia, empioyee
of the said Bank got the benefit of the said
circulat. :

6. The applicants have adduced oral and
documentary evidence in the case. All the documents filed
by the applicant No. 1 are admitted by the Respondents
Management which are marked as Exhibit 2/10 t02/39. The
Respondents/non applicants have not adduced any oral
evidence. They have filed two documents which are adsmitted
by the applicants which are marked as Exhibit M-1 and M-2.

7. Now let us examine the documentary evidence
adduced on behalf of the applicants in order to decide the
point for consideration. Exhibit 2/10 is the refercnce order
by the Ministry of Labour, Gevt. of India, New Dethi to the
CGIT, Jabalpur for deciding the dispute. Exhibit 2/12 to
2/33 are letters of the Bank, by which he was appointed
temporary clerk on purely temporary basis from 21-8-71 to
30-6-73. This fact is also admitted by the Resporients/
management. Exhibit 3/35 is the appointment letter dated
4-5-81 of Applicant No. 1 by which he was appointed on
regular basis asa Clerk-cum-Asstt. Cashier and was pesied
at Naya Bazaar, Gwalior. This fact is also admitted by the
Respondent/management. Exhilvit 2/36 to 2/38 are the onder
of the Hon’ble High Court, Jabalpur whereby the Hon’ble
Court directed the Respondent Bank that Respendent may
consider the desirabitity of giving benefit of the circular to
the applicant failing which the applicant wounld inform the
Union of India for taking sueh decision as is permissible
under Law. Hence the reference is filed. This document is
also admitted by the management.

. 8. Exhibit 2/34 is the circular dated 25-10-79 through
which the applicant is claiming preponement of his jeining
and also his seniority. This document is also admiteed by
both the parties. The circular shows that these employees
who were appointed in the Bank in the suberdinate or
clerical cadre as permanent employee will be given the
benefit of the period from 1-1-66 of temporary service in
the same cadre. The circular further shows that there was a
rider that how long this circular would remain valid. The
said circular runs as follows—

it should be strictly understood that no application
received after 15th Dec. 1979 will be considered under

any circumstances. It is also understood that with

the grant of these concessions, the question of

benefit for prior periods of temporary appointment

to all employees stands fully and finaily settled.”’

This circular clearly shows that this benefit was only
available to those employees of the Bank who were in
Permaneat service before 15th Dec. 1979. Thereafter this
circuler appears to have been of no effect after 15-12-1979
and was not applicalbe. The applicant No. | Murarilal
Singhal was pot in permanent service before 15-12-1979
and thevefore the benefit of this circular is not applicable to
him even thowgh it was not in his knowledge. .

9. The lemmed lawyer for the applicants submitted
that similerly Mr. G.S. Bhatis was given the benefit of the

circuler and his service was preponed. He has referred

Exhilvit 2/39. This shows thet e was in permanent service
since 19-1-1971 and 46 days was preponed. This shows
that ive was in sorvice 15-12-1979. His case is not applicable
and is net similar to his case.

_ 10. One witness is also examined on behalf of the
applicant. WW-1 Murarilal Singhal is applicant No. 1, he
has proved his documents which are also admitted by the
Respondents/Management. The relevancy of those
documents have aiready been discussed earlier. There is
nothing in his evidence to show that the said circular is
appiicable to him_ His evidence is also not sufficient to
prove his case.

11. On the other hand, the management has also
filed two documents in the case. Exhibit M-1 is an
undleriaking of the applicant No. 1 filed before the Bank at
the time of fresh appointment on 4-5-81. This is filed to
show that the applicant No. | had taken undertaking that
he would net claim of any kind with the Bank of his earlier
service. Exlibit M-2 is the letter of the management to the
applicant No. | regarding his appointment with terms and
conditions. That he would not cleim past temporary service.
This clearly shows that at the time of fresh appointment, it
was settled between the parties about the terms and
conditions of his service. These documents further show
that the claim of his service far prepenement is nat tenable.

12. Conmsidering the discussions made ahove, the
referemce is amswered in favour of the Respondents/
is passed in favour of the mamagement and agninst the

13. Let the copies of the award be sent to the
Government of India, Ministry of Labour & Employment
s per rales.

MOHD. SHAKER HASAN, Presiding Officer
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New Delhi, the 8th June, 2009
S.0. 1892.—In pursuance of " Section 17 of the

Industrial Disputes:Act, 1947 (14 of 1947), the-Central .

" Government herchy- publisiees the award (Ref. No, 2/17/
2004) of the Cendral: Government- Industrial Tribunal/

LabourCourt N&: 2, Mumhbai as shown in the Annexure in-

the Industrial Dispaste botween the employers in relation to

-the: management: of - M/s: Castrol- India Ltd. and their

workman, which:was received by the Central Government
on:08-06+2009:
[No.L-390117022003-IR(B-I)]

Reference No.. CGIT-2/17 of-2084-

Employers in relstion to-the-Management-of
Ms. Castrol India: Limited

TheHeadEmployae:Relms;
M/s, Castrol Indisditd:; '
‘Technapalis Kivowledge Park; ‘
P.O. BoxNo: 19411, Mahakali: _
Camﬂnukﬁhﬁnh;m(ﬁast), S
Mumbai 400093

. Vi

The Secretary;,.

Mumnbai Port Trust Dock & General

Employees Union; Port Trust:

Kamgar Sadan, Mazgaon,
Mr.G.L. Govpl. Advocate:
Mrs. Gayatri: Singh;

| Advocate. |

" Dateof reservingthe Awand: 26-12-2008:
Date of passing the Award : 2-1-2009.

Forthe Employer
Forthe Workmen.

2347GI09—4 -

Fumy

AWARD
The matrix of the facts as culled out from.the
proceodings are as undm'
1. The Government of India, Ministry of Labour-by

its Order No, 1.-39011/2/2003-IR(B-1I) dated 3 1st March,
2004 in exercise of the powers conferred by clause (d) of

. sub-section (1) and sub-section 2(A) of Section 10 of the
_Industrial Disputes Act, 1947 have referred the following.
dispute this Tribunal for adjudication: :

“Whether the action of the management of Castrol
India Ltd. in closing down their establishment at.
White House, Walkeshwar, Mumbai and not
providing the employment to the 14 regular workmen-
viz. S/Shri S.R..Banavadikar and 13 others
(list annexed) at any other place of their business is
legal and justified? If not, what relief these 14
workmen are entitled to?

. 2. Claim Statement is filed by General Secretary of
Umon at Exhibit 6 making out the case that, the concerned
Workmen, whose list is enclosed with the Statement: of
Claim at Annexure-I, were working with the 1st Party for
last many years. They are designated as Peons,
Watchmen, Pantry Boy and Senior Clerks. The details of
employment of concerned employees they working as
permanent employees in the employment of the 1st Party
are also mentioned in Annexure-I annexed with Statement
of Claim.

3. 2nd Party further submitted that, all these.

' employees were working as permanent employees in the

employment of the 1st Party. It further submitted that, on
or about December, 2002 the 1st party started its new office
at Andheri and have shifted 250 employees working.in
different branches at. Walkeshwar; Worli, Tardeo and

Nariman Point thronghout the city of Mumbai to its newly

acquired Andheri office and all the employees who were
working alongwith the concerned workmen are shifted to
the said Andheri office. It is contended by the Unionthat,
however, the concerned workmen were not shifted to the
said Andheri office and were kept idle at their work place
at Walkeshwar. It is further submitted by the Union that,
the: employees were given the option to accept transfer or
they were asked to take the voluntary retirement scheme:
However, the concerned workanen were not given any such .
option of working at Andheri offite and left withao option:
but to take voluntary retirement. It is submitted that, the
1st Party was after these employees asking them-o accept.
the Voluntary Retirement Scheme:and the eraployees were:
pressurized by the 1st Party eithento.optforthe.Vokmtary
Retirement Scheme or to give resignatiem:: It is:further

 submitted by the Union that, though the:1st. Party: ismot:

of&rmgworktothescemployces.sofﬂ'twmmahng,
payment of the salary to.these employees but no work:is
being provided to these employees. Union further.
submitted that the 1st Party is having sufficient work to
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provide to the concerned employees but in spite thereof
1st Party is not-providing any work to these concerned
employees. Union further submitted that, the 1st Party is
engaging employees through contractors at its Andheri
office for doing the work which was being done by the
workmen concerned in their Walkeshwar/Worli office and
1st Party is engaging the services of the contractual
employees through one New Industrial Security Agencies
Pvt. Ltd. and M/s. C.B. Richard Ellis. Union further
submitted that, the work of Peons, Watchmen and Clerks
is available but the 1st party is not providing the same to
the concerned workmen though st Party has engaged 26
employees to do the work of Securities, and the Clerks
through Peons contractors at Andheri and that, the 1st
Party is also engaging the Securities through the
Contractors at its Patalganga Factory and Wadala Factory,
Union submitted that, all the wosk force doing the work of

" Security at Patalganga is employed through contractor

whereas some employees are employed at Wadala through
the contractors. Union submitted that, there is sufficient
work for providing the same to the concerned worlanen
but since 1st Party i$ interested in getting rid of the
employment of thesg employees, they are not providing
the same to the cogcemed workmen. Union reiterated
that, the employees‘ concerned in the present reference
were working algng with the other employees whose
services are shifted from Walkeshwar and other branches
to Andheri. Union further submitted that, the 1st Party is
manufacturing various products-oils and lubricants used
for running automobiles and other machines. Union
further submitted that, their office at Walkeshwar was
doing the work as Head office and all the work of
correspondence etc. in respect of the Factories of the 1st
Party is being done from the Head office. Union submitted
that, on 2nd January, 2603 a notice for closing the
establishment situated at Walkeshwar was given by the
Ist Party company to the Senior Inspector, Shops &
Establishments “D” Ward, Nana Chowk mentioning that:

“We have now closed our office located at ‘White

. House’, 91, Walkeshwar Road, Mumbai 400 006 and
shifted to the new Premises at Technopolis,
Knowledge Park, Chakala, Mahakali Caves Road
Andheri (East), Mumbai 400 093.”

It is further submitted by the Union that, it raised a
demand for providing work to the employees and the said
notice was brought to the knowledge of the Concilistion
officer. In reply to the said dispute raised by the Union on
behalf of the employees concemnéd, the Management of
the !st Party mentioned that, they have no work to provide
to these employees and came out with the explanation
that now it is not possible for it to give the work to the
employees. However 1st Party admitted that, outside
agency is being engaged and the work is out sourced by
it. Union fiirther submitted that, the 1st Party is in fact
trying to retrench the services of these employees by

giving the excuse thet they have no work for the workmen
concernad in the present reference. Union fyrther
submitted that 1st Party is employing more than 100
omployess for the purpose of carrying out its activities. It
is furthor swbmined by the Union that, it was necessary
and binding on the 1st Party to take permission from the
appregriste Government before taking any action either
the of clesing down establishment or retrenching the
serviess of the emaployoes and it was under legal obligation
of complying with the provisions of Section 25-0 and 25-
N of the Industrial Dispwtes Act, 1947. Union submitted
that, 1t Party has not taken any such permission before
sending the lotter of closing of the establishment. Union
submitted that, when the issues wore raised by it on behalf
of the concerned workmien, 1st Party has come out with
the excuse that, the Bomb blasts in the city and with the
imponding “Ganpethy festival” celcbrations, the Police
authorities have put Mumbai city on “high security alert
and thet, the management has decided to temporarily close
down its old office premiives at * White House’ Walkeshwar
with effect from Monday, September 1, 2003 till further
notice and hes montioned thet,. Because of the said fact
the 14 staff members need not report for duty and they will
continue to gat their normal applicable wages nor it will
affect their normal service conditions of the employees.
Union further subwitted thet, in spite of all these facts, the
fact remains that, the employees are not provided with the
work by the 15t Party till date and the employees are kept
idle. It is aleo submitted by the Union that, the , said action
on the part of the 1st Party of not providing work to the.
employess and keeping them idle and declaring closure
by mentioning it as temporary closure, the management is
victimizing the worlanen concerned and pressuring them
for tendering resignations and accepting Voluntary
Retirement Scheme. Union further submitied that, the
provisiens of the Industrial Disputes Act, 1947 makes it
sbundently clear, what is meant by ‘closure’ and the entire
action of the 1st Party is illegal and is not tenable in law. It
is contended by the Union that, the work of the
management still exists and it has sufficient work for full
time employment of the concerned workmen. It is an
asdmitted position that, the work of the Management which
was done by the workmen concerned in the present
dispwte has been given to the contractors under the guise
of outsourcing and modernization. Union submitted that,
i is an admitted fact that, the work of the Management
still exist and only the place of work is changed. It is further
submitted by the Union that the 1st Party has transferred
some of the employees from other branches i.e. M.S.
Godown 10 Walkeshwar and Worli to Walkeshwar and
they are also not allowed 1o resume duty now by giving -
false reason of temporary closure, It is further submitied
by the Union that, the Industrial companies situated at
Andberi Tochmopolis Knowledge Park are having their
own security smangement and even the 1st party is having
its own Security Guards employed through contractors.
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1st Party has also engaged the employees through the
contractors for doing the dispatch-work. Union submitted
that, the 1st Party is singling out the concerned employees
by retaining them at ‘White House® and not providing

them work, the management of 1st party is discriminating
between two sets of employees and are, also charging

the condition of service of the concerned employees by -

not providing them work and asking the employees
employed through contractors to do work of these
employees. It is submitted that, the éntire action on the
part of the 1st Party is illegal, void and amounts to breach
of service conditions of the concered employees. Union
therefore, prayed that, the Reference be allowed and the
1st Party be directed to provide the regular work to the
employees involved in the present reference and not to
force the concerned employees to accept the Voluntary
Retirement Scheme or to tender resignation from the
employment of the 1st Party, with further directions to 1st
party not to change the service conditions of the
employees concerned existing from the date of Reference
il disposal and to declare that the action of closure termed
as temporary closure by the 1st Party is illegal and direct
the 1st Party to withdraw their Notice of closure dated
September 1, 2003 and provide employment to the
concerned workmen.

5. This is disputed by the 1stParty by filing written
statement at Exhibit 7 referring to some material facts and
contending that, the 1st Party is a public limited Company
engaged in the manufacture and sale of lubricant oils and
- owns and controls five factoriés located at Ballabgard

{Delhi), Paharpur (Near Calcutta), Tondiarptet (Chennai),

Patalganga (near Mumbai) and Soilvassa (Union Territory
of Darda and Nagar Haveli) and three registered offices at
Northern Region Office at New Delhi, Easiem Region
Office at Calcutta and Southern Region office at Chennai
and had its Registered and Corporate office at White
House, Walkeshwar Road, Mumbai in which about 160
employees including Management staff were working at
the said premises as well as its other three offices located
at Mumbai at Nariman Point, Tardeo and Worli. It has also
a technology centre at Wadala in Mumbai. It contended

that, it took on lease new office premises to house all its

four offices of Mumbai at one location in “Technopolis
Knowledge Park, Andheri {East), Mumbai”,visualizing
that, some employees at the White House and its other
offices in Mumbai may not be gainfully employed once all
the four offices get integrated at one new location at
Technopolis Knowledge Park at Andheri (East}, it
announced Voluntary Retirement Scheme (VRS) covering
both Management - and non-management staff from
30-10-2002 for a limited period of one month by offering
liberal compensation upto Rs.7/- lakhs. Under the said
Scheme, 29 Management staff and 7 non-management staff
opted for voluntary retirement. Out of the seven
Non-management staff who opted for voluntary retirement,
4 staff members were from White House and the rest 3

staff members.from Westermn Region Mumbai office at

6. 1st Party further contended that, accordingly
these 4 offices, along with the staff, shifted in a phased
manner between December, 2002 and February 2003 to the
new location at Andheri and as a result thereof the entire

operations carried oit at these offices also shifted to the

new premises and ail the employees excepting 14
employees at White House (who could not be gainfully
employed) were also shifted to the new premises. It is
further contended by the 1st Party that, shifting of the
business operations from the said four office premises did
not result in the closure of the business of the Company

but only in shifting its business operations to the said

newly acquire premises at “Technopolis Knowledge Park '

at Andheri (East)”. It submitted that, however it could not
shift its 14 workmen from its Registered and Corporate
office at White House for the aforesaid reasons in respect

of whom Reference has been made, those 14 workmen .

comprise 6 Security Guards, 5 Peons, 1 Pamxy boy and
2 Clerks.

7. 1st Party further contended that, new-office
premises at “Technopolis Knowledgé Park at Andheri
(East)” is an ultra-modern multi storeyed commercial
complex housing commercial offices of other companies
is managed by a Housing Society formed by the various

-companies occupying the premises including the 1st Party

Company, Central Security Services have been provided

by the Housing Society for the entire building which has’

obviated the substantial need for the individual companies
for engagmg separate security personnel. The said security
services are provided by a highly trained and experienced

_agency by engaging competent security personnel to take

care of security services of the building. 1st Party further
contended that, however, one of the security agencies
which had been engaged by the 1st Party for providing
security at its Vaswani Chambers, Worli much before that
office was shifted to Andheri deployed a skelton of four/

- five security personnel at the new office from November,

2002 when the new premises were being furnished to safe-
guard the materials/equipment of the 1st Party. These
personnel are specially trained and experienced in

providing specialized security services inside the.

Company’s premises at Technopolis Park. Ist Party.-

submitted that, the requirements of the said security
personnel may further come down to one/two persons
once the “ACCESS CONTROL SYSTEM” which monitors

entry and exit of only authorised persons-gets stabilized -

and becomes fully functional at the said premises. In view
of the said factual position the 1st Party has not been able
to gainfully utilize the services of six watchmen working at

its said new premises, however these security personnel -

have not been put to any monetary loss as they continue:

to be paid their normal wages.
9. st Party further submitted that, there are 5 Peons

andfona Pantry boy who were working at its old office at
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Widlicsshwar. The work of the said peons comprised
mwers from one desk to another in the same

prenéises, filing papers, canrying cheques for signstures
of*Nmsagers etc. After shifting of the office to the new

‘premises :the: need for carrying papers from one table to

another by peons has been completely obviated in view
of the 1st Party having provided pigeon holes in the new
office premises where each Executive is expected to place
the relevant papers/envelopes in the relevant pigeon holes
of the concerned department and the concerned Executive
of each of these departments are required to pick up the
mails from their respective pigeon-holes at periodic

~ -intervals during their duty hours and the filing of papers
.in done by the concerned Executive or his Secretary. 1st

Party also contended that, then need for Peons to serve
coffee/tea has also been obviated as the Company has
provided adequate number of coffec/tea vending machines

-and drinking water dispensers at different locations in the

new office premises and the concerned Executive in the
new premises and the concerned executives uses the
vending machines/dispensers to get coffee/tea and water
on his own. Filing work is also done by the Secretary of
the concerned employee. Thus the need for providing 5
Peons and 1 Pantry boy at the new office premises has
been eliminated. 1st Party submitted that the said work
which was earlier performed by the Peons/Pantry boys to
be unproductive and non value added, no contract labour
has been engaged by the ist Party for the said work at its
new premises,

10. st Party further submitted that, two Clerks viz.
S.R. Banvadikar and Mr. Sushil Padwal, from its old office

‘premises could not be transferred to the new premises

since Mr. Banvadikar was principally engaged on work
relating to imported materials at the port terminais.

Mr. Banvadikar’s job was to co-ordinate with the Bankers

and obtain certified copies of the documents of imported

_materials. However, the said work which was handied by

him does not exist now as the Bankers themselves arrange
for the despatch-of the imported documents directly to it

-and the demand drafis are prepared based on an electronic

system and therefore the need by the st Party to undertake
the said work has been obviated completely. So far another
Clerk Mr. Sushil Padwal is concerned he was attending
the work relating to the dispatch of inward and outward
mails. 1t is contended by the Ist Party that, the same
agency viz. M/s. Avon Solutions Ltd. which had been
engaged and had been handling similar work at its office
at Vawani Chambers, Worli before the said office was
shifted to the new premises continues o handle the said
work by the same person of the 1st Party’s new office at
Andheri. 1st Party submits that, therefore, it has not
engaged any new agency for doing the said work. It is
contended by the 1st Party that, Agency M/s. Avon
Solutions Ltd. has experience in bhandling much larger

‘volumes of incoming and outgoing mails and also provides

the necessary Management Information Reports (MI
Reports) and the personnel who had been engaged by the

seid Agency for performing the said work-were found to
be of superior caliber and possessing higher efficiency in
thoir wotk smce 13t Party hag not sngaged any new agency
w-ymmlwuwt‘ordomgﬂle
said work.

11. 1st Party farther submitted that, the 2nd Party
Union by its letter dated 19th December, 2002 addressed
to the Assintant Labour Commissioner (Central) raised a
dispute alleging that, instead of giving work to the said
14 roguier wovlamen, 1st Party had employed contract
Inbour in their pince to its changed place of business at
Anidberi wheve these concermed 14 workmen. are ready
and willing for their posting and bas alleged that, it is in
vielation of Section 9-A the Industrial Disputes Act, 1947
amd the seid dispute was adeittod by the Assistant Labour
Commisvionss (Contral) by his leser dated 13/20th January,
2003 for Comvilistion.

2. 1st Party farther subsnitted that, since the said

14 convevnsd werlamen could not be gainfully employed

ot the mow offfice promises they continued to report for
reconding their sttendance at White House i.c. at their old
office premsises where however no work was available to
them #o any geinfel smployment could be offered to them,
however, they costinwed to get their normal wages. 1st
Pasty submitted that, though both the patties made several
offorts wnder bipastite as well as tripartite for resolving the
said disputy raived by the Union on behalf of the workmen
but waforeumately the matter could not be resolved. 1st
Pty fuvtivor submnitted that, while the dispute was pending
bofere the Conciliation Officer Union filed Writ Petition
No. 2710 of 2003 before the Hon’ble Bombay High Court
which was dispeswd of on 4th March, 2004 directing Central
Government (Respondents No. 2 and 3 therein) to consider
the failure report submitted by the Conciliator and take a
decision within & period of two weeks from the date of the
order shout tanking a reference of the demands raised by
14 eomeornyd wovkanen, till the time Central Government
wmlies & decision 1st Party (Respondent No.1) shall not
termvinaty the services of the concerned workmen, in view
of the statoment made by Mr. Cama, Learned Counsel
sppearing for i3t Party (Respondent No.1) no directions
were isosed with regard to the premises at Walkeshwar
and protection against terminstion of services granted to
the worlunon in question shatl continue till the decision of
the Contral Government is communicated to the Petitioner
Union and a period of four weeks thercafier to enable the
petitioner Union to make appropriate application to the
concerned Court/Tribunal to which Reference, if any, is
made or to adopt other appropriate proceedings.

13. 1st Party further contended that, the Central

Goverwment, Ministry of Labour, thereafter by its order -
dated 31st March, 2004 made the present Reference to

this Tribunal for adiudication.
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14, In‘.vigw.oﬁﬂwaaforcsaid.facwm;mmms,
- Ist Party submitted that, it has not closed down its
.gstablishment at White House, Walkeshwar but has merely
shifted it to the new premises at “Technopolis Knowledge
“Park at Andheri (East)” at which the Company has secured
much bigger accommodation to house all its four offices in
Mutmbai: at one location with a view to integrate. its
operations to achieve beiter.efficiency:and economy. 1st
Party submitted that, it is not in a position to gainfully
utilize the services of any of the 14 coneerned workmen for
the reasons stated hereinabove. ‘1st Party further
.contended that, has been making eamest efforts to find
out a mutually acceptable solution to this problem which
‘meets the requirements of the concerned workmen-as well
.as of the 1st Party, however, in the meanwhile ali the
14 concemned workmen have been getting their normal
wages since the 1st Party shifted its business operations
from White House to the new location:at Andheri.

15. 1st Party submitted that, 14 concerned
workmen whose details have been submitted by the 2nd
Party belong to-the categories of Peons, Watchmen,
Pantry boy and senior clerk, however, the description
of their duties as mentioned in the armexure attached
with the statement of claim is not fully admitted by it.
1st Party submitted that, the employetes-at Serial Nos.1
and 2 were doing clerical work and employees.at Serial

~ 'Nos.3,4,5,6 and 7 were working as Peons though their
- nature of work described in the Annexure attached with

the Statement of claim is not fully correct, employees at
‘Serial No,. 8 is aPantry boy and those-at Serial Nos. 9 to
14 are Watchmen-and their. nature of duties as:stated
are by and:large correct, 1st Party admitted :that, ‘the

concerned - 14 workmen are its permanent employees. .
1st Party denies:that in or about December, 2002, 250

employees working at their Corporate office in White
House and its other offices at Worli, Tardeo, and
Nariman Point were shifted to the centrally acquired
office at Andheri (East). It submitted that, all the
.employees working in the said office except said
concerned 14 employees were shifted to its new
“premises at Technopolis Knowledge Park at Andheri
where -its business operations have been shifted
between December, 2002 to February, 2003 for the
aforesaid reasons and though the said-employees were
kept idte at White House after shifting of the office they
continued to get their normal wages.

16. 1st Party further submitted that, the said
14 concerned workmen were found to be surplus to its
' requirements by the 1st Party as they could ot be gainfully
deployed at the new premises at Andheri. Thiy were offered
VRS and the said offer was made even after the business
operations had been shified to new premises and even
during the course. of the Conciliation proceedings since it
could not shift these 14 concerned workmen to its Andheri
office because of its inability in finding gainful employment
“to- them in the new premises.
* 17. 1st Party submitted that, while offering VRS
benefits, it.did not exert any pressure:on anyone of them

as the very nature of the said Scheme was voluntary which.

~fact-was:madesbusdantly clear-to:the workmen-and-the

Union repeatedly, while seeking their cooperation for.
getting the said dispute resolved to:the: mutmal satisfaction
of the parties. It party submitted that, it:could not:also
gaizfully utilize their services-at any. of its Plants.outside
Mumbai as the nature of work performed by these

‘ employees is not.undertaken. at.ather Plants. The security

services ‘at these Plants is provided by the Spesialised
Private. Agencies. 1st Party submitted that, it.could not

- offer work to these employeessince it isnot in a position

1o provide gainful employment to them. )

18, 1st Party aiso denied-the allegations made by
the Union that, it has engaged contractor’s workmen at
its. Andheri -office for doing:the wark which was being
done by the said 14 employees at-Waikeshwar/Worli
‘office; out of the 5:peonsnrentioned in Annexure-1; four
were working at.-Walkeshwar-and one Peon viz. Mohite:
was working at Worli office. 15t Party reiterated that, the
work performed by them is notrequired to-be done at the

-new ¢ffice premises at Andheri:and'that no contractor’s -

workmen :are el “by-the :Ist- Party :at Andheri for
doing the work which was:being.done by the-said five
Pecns. 'Fhe New Industrial Security Agencies Pvt. Ltd.
(NISA)was aiready engaged to-provide security services
at its Worli office and the said security.agency continues
to prov:de skeleton security -staff at-the new office
premises at. Anidheri. 1st Party further contended that it
‘hasmnot engaged any new Agency for providing security
services and that M/s, C,B. Richard Ellis is another agency

' which is proficient in providing facitity management

services: like housekeeping, ‘cleaning, :dusting, carpet

. cleaning etc. :which-work-was:not:performed by any of

‘these-14 permanent workmen and the therefore Reference
made by:the Second Party to-the said:.agency is totally
‘irrelexant. 1st Party-furthercontended that, the allegations

. ‘of the-Second Party that, the work of Peons; watchmen and

clerks is available but the: 15t Party is not providing the same
to.the concerned weorkmmen is not comect .for the reasons
explained hereinabove. 1st'Party also denied that it has
-engaged 20 employees to do the wark of security, Peons,
Clerks through contractors at Anidheri and it contended that -

- this'is-only a figment of imagination of the 2nd Party. 1st

Party-contended that, while the-secarity. at:its ‘Patalganga
Plant is undertaken by mmtyweverm the Plant
commenced its- “in- 1984, the security=services at
memmmm
employed by the Companymdihne is no'security-service
on contract ‘at the said -premises, :1st Party, therefore,
contended that, it doesn’t have sufficient work for providing
the same to.the. concerned worknyen as stated hereinabove.
st Party also denicd the é.lleganmsnmdeby"the Union
that, 1st Party is interested in getting rid of the said
employees from nsemploylmmmis%mtpmwdmg work
to the said workmen.

- 19. 1st Party further contended that, the nature of
work performed by the said 14 workmen is not.connected
with any work of other offices. of the manufacturing tmits
of the Ist Party . .1st Party also denied that, the 1st party
had put up a notice dated 2-1-2003 for closing the
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establishment at Walkeshwar and contended that, it has
only issued a letter to the Senior Inspector, Shops and
Establishments informing him that it had closed its office
located at White House and shifted the same to the new
premises at “Technopolis Knowledge Park at Andheri
(East)” and had requested for cancellation of the license at
the said premises and had applied for registration of the
office at new premises because all the business operations
at White House had shifted to the new premises and
therefore such an intimation was required to be given to
the concerned authorities and 1st Party further contended
that, it did not close down its business but is continuing
the said business from the new premises. Ist Party also

contended that, an outside agency which has been.

providing a skelton services at the new premises was the
same old agency which had been rendering the said services
at Worli office and that, the contentions of the Union that
1st Party is employing more than 10(,employees for carrying
out its activities at the new premises is not correct as the
number of workmen employed at the new premises is much
lower than 100. 1st Party further contended that, the
contentions of the Union that it was necessary and binding
on the management to take permission from the appropriate
Government before taking any action either by closing down
the establishment or retrenching the services of the
employees is wholly misconceived. 1st Party contended
that, it has neither closed down its establishment nor
retrenched any employees. It has only shifted its business
operations from White House to the new premises and
that it does not amount to any closure of the establishment.
Moreover, the inability in providing work to the 14 workmen
does not amount to retrenchment as it continues to pay
them their normal wages ever after its business operations
have shifted to the new premises and the 1st Party was not
in a position to offer gainful employment to them at the
said new premises. 1st Party contended that, reference
made by the 2nd Party to the provisions of Section 25-0
and 25-N of the Industrial Disputes Act, 1947 is wholly
misconceived and irrelevant as the said Sections have no
application to the facts of the present case. It further
submitted that, a similar contention was also raised by the
Union in its Writ Petition (Lodging) No. 213 of 2004 before
the Hon’ble High Court and the same was not taken into
cognizance and no specific direction was given by the
Hon’ble High Court as will be evident from its order dated
4-3-2004. The reference made to the notice dated 1-9-2003
is totally misconceived as the intention of the 1st Party in
asking the said 14 employees not to report to White House
for marking their attendancé was in their own interest and
for their safety as Mumbai city was put on high security
alert by the Police Authorities after the incidents of bomb
blasts and the 1st Party did not want these employees to
visit the said office for marking their attendance and thereby
expose themselves to the apprehended risk and danger.
The inability of the 1t party in providing work to the said
employees has been fully explained and is for bonafide
reasons and has not been causing any injustice to the said
employees. 1st Party also denied that it is victimizing the
said workmen and pressuring them to tender their
resignations and accept VRS and that the work for these

workmen still exists and it is sufficient for full time
cmployment of the workmen concerned in the present
dispute or that, the work which was done by the said
worlamen has been given to the contractors under the garb
of owt-sourcing and modemization as alleged. 1st Party
further submitted that the contentions of the Union that,
ist Party ransferred some employees from other branches
viz. M. §. Godown to Walkeshwar and from Worli to
Wallceshwer is also misconceived as the true facts have
not beent stated by the Union. It also pointed out that, M.S.
Godown wae closed down by the 1st party in 1998 and
three security personnel who were found surplus as a result
of the swid clesure wore transferred to White House and
the seid decision was taken by the 1st Party in the interest
of the employess. 1st Party denied that, it has given any '
false resson to temporary close down its Walkeshwar office
and that, the industrial offices situated at Andheri
Technopelis Knowledge Park are having their own security
sTangement as alleged. 1st Party contended that Society
has provided security services for the whole building. Over
and sbove the said srrangements, in 50 far as the 1st Party
is swawe the Comsnercial offices located inthe said premises
are having a skeleton security services through specialized
private security agencies. 1st Party further contended that
it has only comtinued the services of the Security Agency
at the new premises and has not engaged a new agency
and it could not utilize the services of the Despatch Clerk
for the reaseons sesed hereinabove. 1st Party also denied
that, it is omploying approximately 26 employees to do the
work which was being done by the said 14 workmen
concermed in the present dispute. It also denied that, the
13t Party hae singled out any of the employees concerned
by retaming them at White House, Walkeshwar and not
providing them work or that, it is discriminating between
two sets of employees and is .changing the conditions of
servicas of the employees as alleged. 1st Party also denied
that, its action is illegal, void and amounts to breach of
service conditions of the concerned empioyees as alleged.

20. 1st Party therefore submitted that, there is rio
Jjustification or substance in the present reference and the
Union is pot ontitled for any reliefs as sought and prayed
thet, the same be dismissed.

21. Union filed rejoinder at Exhibit 12 repeating the
averments made by it in the Statement of Claim and denying
the contentions made by the lst Party in its Written
Ststement. Union contended that, from the statements made
by the 1st Party clearly shows that, they are intending to
make changes without giving notice of change in the service
conditions of the employees. It is submitted by the Union
that, the 1st Party has contended that because of the
changes in the working pettern and technology work is
being done more efficiently and hence the employees who
were doing the work in the company who are concerned
in the present reference have become upproductive and
non value aided. It is submitted by the Union that, it is
abundantly clear that, when 1st party is trying to make
rationalisstion, standardization of improvement of Plant
and techniques it should not result in termination/
retirement of the employees and that, the very fact that
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the 1st party is not allowing these employees to work
and showing that they have become unproductive and
non-value added and hence work cannot be provided to
them itself shows that the changes are made illegally. It
is stated that, 1st Party should have given notice of
change and sought permission from the appropriate
authority. Union submitted that, the contentions of the
1st party that, it has provided adequate number of coffee/
tea vending machines and drinking water dispensers at
different locations in the new office premises and ihe

concerned Executive irrespective of the level to which

he belong uses the vending machines/dispensers to get
tea/coffee and water on his own shows that, the 1st
Party shows that the 1st Party is making improvement in
technic. Union submitted that, 1st Party is trying to
rationalize, standarise and doing improvement of plant
which is llkely to result in retrenchment of the employees
involved in the reference and the same is done without.
giving notice of change as per the provisions of Section
9-A of the Industrial Disputes Act, 1947 which is illegal.
Union further contended that, the 1st party has recently
-engaged employees through NISA i.e. New Industrial
Security Agency for providing security to its office, plant
and machinéry hence the contentions of the 1st party
that, new employees are not employed and they are
continuing with the earlier contract agencies is not
correct and its contentions that, they are employing 4/5
security personnel at the new office premises from
November, 2002 when the new office premises were
being furnished to safe-guard the materials/equipments
are also false and baseless. Union submitted that, by
any improvement on the part of the 1st Party should not
result in .retrenchment of the services of its existing
employees. Union further submitted that whichever.

system, either ‘Access Control System’ or any other,

system, the 1st Party may try to bring it should not
result in termination/retrenchment in the number of
permanent employees. Union further submitted that,
contentions of the 1st Party clearly show that, they are
intending to reduce the number of persons employed in.
their occupation or process of department or shift
resulting in the términation/reduction in the number of
the permianent employees which is being done without’
following the provisions of Section 9-A of the Industrial
Disputes Act, 1947. Union further submitted that, the
contentions of the 1st party that, Mr. Banvadikar and
Mr. Padwal were principally employed to do the work
relating to imported materials at the port terminals and

to coordinate with the Bankers and obtain certified copies

of the documents of imported materials and attending to
work relating-to the dispatch of inward and outward
mails etc. is false and baseless since their appointment
letters do not mention anywhere that, they are employed
to do any particular nature of work but it shows that,
they are employed as Clerk-cum-typist and Clerk and
they were posted in the departments where the 1st Party
was in need and now as per the contentions of the 1st
Party it is clear that their work is being given te outside
agencies: like M/s. Avon Solutions Ltd. and that their
persenne! were found to be superior caliber and
possessing higher efficiency in their work is totally false

and baseless. Union submitted that during the tenure of

their services they worked sincerely and no memo/
warning was issued to them and now the 1st Party is
making false statement that the personnel of this contract
agency are found to be of superior caliber and
possessing hlgher efficiency.

22. Union submitted that, the contentions of the

. st Party that, 5 Peons and 1 Pantry Boy were doing the

working of carrying papers from one desk to another in
the same premises, filing papers, carrying cheques for
signature of the Managers etc. and after shifting of the
office to the new premises, the need for carrying papers
from one table to ancther by peons has been completely
obviated in view of the 1st Party . having provided Pigeon
holes in the new office premises where each Executive is
expected to place the relevant papers/envelopes in the
relevant pigeon holes of the concemed department and _
the concerned Executives of edach If these departments
are required to pick up the mails from their respective
pigeon holes at periodic intervals during their duty hours
and the filing of papers is done by the concerned Executive
or his again Secretary, also is improvement in the work
proposed by the 1st Party. Union further submitted that,
the Peons were not doing the work of only giving mails
and filing papers. Union further submitted that, even when
the mail is kept in the respective pigeon holes, there
requires a person to sort the mail and keep it in the required
pigeon holes which clearly shows that the work is in
existence. Union submitted that, in any case such illegal
change cannot result in the reduction of man power by
way of retrench and that no Notice of Change is given by
the 1st Party for such a change. Union further submitted
that, the contentions of the 1st party that, the concerned
14 employees could not be gainfully employed at the new
office premises is totally false and baseless since 1st Party
has engaged employees through contractors to do the
work of these employees, viz. M/s. C.B. Richard Ellis,
NISA, Avon Solutions Ltd. etc. to do the work of the
permanent employees. Union submitted that, the-work
of permanent employees cannot be allowed to be given -
to the contract employees by reducing the strength of
permanent employees and that too illegally without
complying with the due process of law and 1st Party has
effected illegal changes without complying with the
provisions of law and are also reducing the strength of
the permanent employees. Union further submitted that,
the tontentions of the 1st Party that it is making earnest
efforts to find out a mutually acceptable so}utlon is also
a false and baseless statement.

23, In view of the above pleadmgs Issues were framed
at Exhibit 42 which I answer as follows :

ISSUES ‘ FINDINGS

" () Whether second party  Yes, as faras
proves that, first party Walkeshwar office is
has closed its activities?  concern.

- () Whether notice dated Yes, as faras

: 30-8-03 w.ef. 1-9-2003 Walkeshwar office is
is a notice of closure? concern.
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(i) Whether second pasty. Yes
proves that, work is:
get done-of workers:by
engaging new agencies
to deprive the workers?

{iv) Does first party proves
that, it just shifted
business operations

" at Andheri (E)?

Not simply shifted
business at new
office but closed
down activities at

Walkeshwar office.

(v) Does it proves that, it No
cannot shift workers
involved in the reference
to Andheri being it
ultra-modern managed
by a Housing Society
formed by various
companies whose
Central Security Services
are provided by highly
trained and experienced
agency as well as by
adopting system of

pigeon hele in the new
premises and providing
vending machines for
tea/coffee as well as
taking Bankers service?

(vi) Whether second party Yes
is entitled to any relief?

(vii) Ifyes, in what form? Workmen remain in
the'Reforence are.
tion in the establish-
ment of 1st Party at

Andheri office alse.
(viii) What order? As per-order below.

REASONS:
ISSUENOS. 1 & 2:

24, 2nd Party came with the case that, Workmen
involved in the Reference are the members of the Mumbei Port

Trust Dock & General Employees Union.: The Amexure] with

Claims Statement at Exhibit-6-is-the list of Werlaen whe
were not considered by thc. Ist Party while: shifting. its

‘business from Walkeshwar to Andheri. Unioa clsimatit,

1st Party cannot ignore that. The-case of the Union is that
they must be engaged on their respective posts.

25. It is stated that, during the pendency of the
Reference the Workman shown at Serial No.1, S.R.
Banavdikar who was working:gs-a Sr. Clerk and-worlanan
shown at Serial No.6-Pradeep Mohite who was working as
a Peon, workmen shown at Sr. Nos. 9 to 14 who were working
as Watchmen, except Nichare, 1st Party by its applications
at Exhibits 28, 30 and 34 requested to delete the names of
these employees from the: Reference. Since it was not
objected by the Union names of'i.e. workmen mentioned at
Serial Nos. 1, 6 and 9 to 14, except Niehar were deleted from

the Raferensy bry allovwing prayer-of the 1 st Party prayed in
Exhiibite 3% 30 amd 34.

26. Now, Weslanen Padwal shown at Serial No.2 who.

was werlting as a Sr. Clerk, snd Worlmen shown at Serial
Nos. 3 0 5 viz. Homan Gurav, Senjiv Padnekar, Workman

Suresh Nisher shewm at Serial No. 7 and Suresh Shinde-

werking as Posns vis-a-vis Workanen shown at Serial No.8
Prodeep Kadwm werking e Paniry Poon only remains in
the reforence.

27. According to Union the work of Clerk done by

Sushi Padwel, werk of Peen dene-by employees shown at
Sevial Nes. 3 10 5, 7 viz. Hesnan Gurav, Sanjiv Pednekar,
Swuresh Shinde, Despak Nichare and work of Pantry boy
Pradesp Kodemn, shown at-Serisl No. 8 is still available.
Case of the Usion is that, 15t Party has munber of offices at
Mumbai aamely Walkeshwar office, Worli, Tardeo and
Narisn Point. Now by closing all these offices 1st Party
devided w0 shift its busiwess t0 Andheri, Though the work
of the werkers involved in the Reference and who are at
present in the Reforence ought to have been shifted by the
15t Parsy sve not shilbed st Andheri on the guise that work
done by them at Walkoshwar office is not available at
Asndiwri office. Simoe they are not shifted by the 1st Party
and ey weve foroed to talee VRS and since these-workmen
did net want 10 taice VRS pressuse was put on them to take
VRS or t0 give rosignation. As the workers weére not being
shifbed by the 1st Party, the workmen involved in the
Referemce spproached the Union along with other
empiloyess. But the Concilistion Officer (Central) could not
pendency of the same, some workmen referred above took
VRS, wisese nagws are deleted. Now employee Padwal,
Gurev, Pedaskar, Shinde, Nachare and Kadam i.e. having
Serigl No.2, 3 10 5, 7 & 8 remains.

28. Agminat that, case of the 1st Party is that since
theve is ne weork of Clerk, Peon and Pantry at Andheri as
woll ss.a Wallseslvrwar the Woskmmen who remained out could
not be sbeerbed.

29. Initinily 1st Party gave notice dated 30th August,
2003 intimating thet, it wants 10 close down its activities at
Wallssshwar and wanted to shift it to Andheri. They also
infersned tht, they are closing activities of Walkeshwar
otfice withoffect from 1-9-2083. Since it was not liked by
the Union they raised the-dispute:about move of the 1st
Party. .

30. Asfarss closing down the activities. of the 1st
Party fram Wallissliwar office is concerned we find it
compmmicated nthe potiee deted 30-8-2003 we f. 1-9-2003.
1 thimk there appears no dispate, as from evidence which is
now on recond it appears that; the activities of the-1st Party
arc ontively stopped from Party Walkeshwar office of the
1st Party. Even it is not the case of the Union that, some

activities are still going on-at Wallseshwar office. Eveniitis:

not cese of the Union that, some workers: are engaged at

Wellssshwonr offioe and the cleim of the comternd workinen:
is ignored snd purposety they are prevented from reporting.

for duty st Wallseshvwes office. So the evidenge brought on
record by beth and even case made out by them clearly.

(P IE—S8e. 3(i)]
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rovatlsdeat lut Pargy Sas closéd -its, entire activitios at
Wallsshwar officesnd sobody is-working at Walkeshwar
«oifficeforthe: i st Party.

“31. Thestend taken by the: lxtParlytht,&emkof
“the employess who now reranined in the Referente; isnot
-availsble at: Andheri office and s0 they cannot be shifted.
“That:means the source .of work which: was availsble to
sthesemorkmen whoremained inthe.
-as.goad as, clogped down. That means, there isno work for
theseavorkmen.at Wilkeshwar office. The Ld. ‘Advocate
‘forthe lst Partyreferred to judgment of Division Bench of

mﬁm‘hhmcmm of Biddle Swayeritd.

jog published in 2007 1 CLR
MMWM&WHM‘H&H@CM
eeudwedmmyﬂmmmepomofﬂmmd
.concluded that :
‘%hmemabsmgd@mpermmﬁyofﬁe
ssource-of amployment of the workmen ie. placé
. wherethe employment is actively. generated”
‘So'frem:the mording of this ratio it is clear that, closure

-comes:irpictare asaadwhen source of smplojment of the

Mﬂnﬂm ke.theq:heewhereunphyus

As:hmhe%ommthemfmeem ‘

-concerned, a5 -per:the case-of the 1at Party, their work at
‘nowdiffice premises is not available. That means the work

=Mmmwmuwmmmomy
'Wawmmm»um
awmkmmmmmmmmmm
‘ g watlableatnew-place at Andheri.So, as far as
_swmmmmwmw
-t Walkoghaar is conceraad, it is nothing but:a *closure’
‘andaccordingto varoussulings referred by Division Bench
of our Hen’ble-High. Mnhﬂemm;ubjm
observed as nnder:
Mmmmmaﬁhe

MMMM pmumﬂy ‘ﬁem .of ;

mndmktﬁmsmtﬁem MW
wmmm 40 ﬁem the ratio:laid

3mmgmm l&lﬁ&imdly.dmlmes
“that, lat-Party .has completely closed.dewn -its:entire

~ |

tpeceent, is

. -formed by the varieus companias

mmmwmm

'_ So Lanswer these issups to-that #fect.
ISSUENOS. 3TOS:

3. mmmmmmmwm
:was done by these Workmen is:not availsble at Anidheri
-office, 80 they could not be:shifed to Andherioffice. it is
the case of the Ist Party thet, sinceits new office premises
mwwmawmm
'medern multi-stored .oommercisl .complex” hosing .
commercis! offices of severil other dismanaged
wnmwmwumm
-occupying: the premises, incloding:Ist Party, Central
wmmmmwnﬁw '
for tive ‘oatire: mmmmmm&
individual.companies -for-engaging separate secutity
persotnel and said services ave provided by hi
m&apﬁmﬂWﬂWﬂW
-personnel may further come down 10-00e/two perons snce
the “ACCESS. m&l., BY “becomas :fillly
“fimctional atthe now premises. it is also the case of the 14t
Bafty ﬂut, at BOW pmms 1t hspmmd vnding
mmmmmh i ervice: of':

- thiese workers. ‘Whereas:stand; of the. .

mkwhmhmqmtymmmtmh

_reference yet subsists, avajinbie at Amidiveri office. There

‘are: no specialized persons 23 contennded by the: 1st Party
“nalti-stoved commercial

' underthe guise of “ultrasmoder
‘ mmmmmamﬁm

other companies, which is managedby. o' Housing Seciety
companins .occupying the seid
mﬂmumwww

Mmmwwwmmw

MAs ummwm M&
:hmnmrymofﬁehdwm!ﬂ ook is M

mmg in the: Mmdmmﬁf*wwm
-wark. Since these workamen did not apt for VMRS.gr didaot
“ToRign, mmmmmmw&mf
the: Unien that,. Mwmmmm@
Andheri office under the ;guige -of “ultrasmodern
‘managereent” run at Andheri affice.

33 Forrthat,:’lndﬁutymheduhue .onthe

‘o 771990 aemm m ' MM ’
-working as.4-Pean retived.in 1944..
mnﬁmdmhama &m MMMM

avith its 250 emptoyees &tmﬂswﬁ
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1.e. Walkeshwar, Worli, Tardeo and Nariman Point and closed
its said office and shified toTechnopolis Knowledge Park at
Andheri (East). He states that, he and other 14 employees
who were initially included in the reference, were not shifted
to Andheri under the guise that, the work done by them is

not available at present in Andheri office. He alleges that, *

work done by them is attended by Contract workers. He
states that, option for VRS or transfer of the workers to
Andheri were given to other workers but it was not made
available to these workers, and they were forced only to
take VRS, who were involved in the Reference. He states
that, work of 5 workers involved in the reference is very

much available in new office at Andheri. He states that, 200

_employees were working at Walkeshwar during his tenure
at Walkeshwar. He states that, 13 permanent workers were
working as Peons at that time. He states that, they were
distributing the mail, preparing covers for the letters to
dispatch; taking weight of each cover, affixing stamps on
it, preparing dispatch slips, dockets of the postal articles,
visit post offices/telegraph office, packing of parcels, Xerox
work, keep track on courier/registered letters and handing
over mail to courier boys, operating franking machines etc.
including deposit of money to the post office and all other
jobs relating to Peons. He states that, his work does not
involve carrying papers from one table to another. He states
that, 3 dispatch Peons are engaged in their place supplied
by M/s. Avon Solutions Pvt. Ltd. and M/s. C. B. Richard
Ellis and these Peons are doing the work of the same nature.
He further states that, work of Account Department and
Share Service Centre, work of mail room operation and
Provident Fund, Salary section and marketing work at
Andheri were shifted to Wadala. He further states that, the
work of dispatch is done by the workmen engaged through
contract wotkers of M/s. Lobo Interim Staffing. He states
that, he was not paid from March, 2005 and as a result of

_ that, his service conditions have been adversely altered
by the decision of the 1st Party. He further siates thit,
initially he was transferred to C & F Agent at Rajpur

yjab) operated by a third party and thereafter to Paharpur

est Bengal) just to victimize him. According to him said
transfer was done by 1st Party just to pressurise and compel

* him to either to report there or to take VRS, He states that,
work done by him is very much available at Andheri office.
In the cross he states that, he is aware that VRS was

declared by the 1st Party in 2002. He also admits that;, 160
employees are shifted from various Bombay offices to new
premises at Andheri. He states thet, 200 employees were
shifted but he and workmen involved in the reference were
not shifted to Andheri office. He states that, he was
providing water to the staff at times but not regularly. He

-states that, he is aware of M/s. C. B. Richard Ellis contractors
work at Andheri office. He denies that, said M/s. C. B.
Richard Ellis is provided services like serving of sweeping,
cleaning laterines and toilets and dusting office premises.
He admits that, that work is not of the Peon. He admits that,
he is aware of M/s. Lobo Imterim Short Staffing but denies
that, said Lobo -Interim Short Staffing used to supply
services for short period of experts like Accountants, Dats

Entry Operstors and other work. He admits that, 1st Party
has shifted the Accounts Department pertaining to
Provident Fund etc. at Wadala. He admits that, 1st Party
has shifted the Accounts Department pertaining to
Provident Fund, Grannity etc. to Wadala. He admits that
there was no claase in his appointment letter, ‘not to
transfor him’. He admits that, when he was transferred, it
was made clear to him that, his name wiil remain even in the
muster roll at new place and he will get the same salary
which he was getting at Walkeshwar. He admits that, he
was intimated to report at Paharpur Factory (Calcutta)
instend of carlier transfer piace as per Hon'ble High Court’s
ordet. He denies that work, of 3 peons is done on computer.
He denies that, there is no work of Peon at new place. He
also denied that, the work of franking machine is reduced
at new piace. Then 2nd Party examined Mr. Pradeep G.
Kadam by filing his affidavit in lieu of the examination-in-
chief at Exhibit 47, who is also one of the victim of the
decision of the 1st Party who states that, he joined 1st
Party in 1990. He states that, he joined as a Peon and was
confirmed on the said post. He states that, he was supplying
tea, coffer, drinking water to the Director, Manager, visitors
and during meetings and in various Board meetings. He
states thet, he was also doing the work of cleaning utensils
of tea, coffee, venxling machines and water etc. He states
that, his said work is still available at Andheri. He states
that, seid work is being done by Pantry boy. He denies

that, due to introduction of vending machines said work is

not availeble at Andheri office. He states that, Pantry boys

are supplied by Contractors M/s. C. B. Richard Ellis at

Andheri. He states that, he was doing that work during his
toaure ot Waitkeshwar and claims that, said work still
subsists and available at new office. He claims that, his
salary was not peid from March, 2005. He states that, he
'was sought to be transferred to C & F Agent, Patna (Bihar)
and then to Tondiarpet (Chennai) as per High Court order.
Then in the cross he states that, he was aware of Head
Office of the 1st Party located at Walkeshwar. He states
that, he was aware of the VRS introduced by the 1st Party
in October, 2002. He states that, he is aware that 200
omployees are shified by 1st Party from Walkeshwar office
to Andheri. He states that 14 workers involved in the
Raeferonce were not considered by the Ist Party for Andheri
office and were not shifted as others were shifted. He states
thet, he was cleaning glass alongwith cups of officers as a
canteon boy. He states that, the said work was done by
him at Walkceshwar in both the buildings. He states that, 4
vending machines were available at Walkeshwar, 2 in the
main building and 2 in Annexure byilding. He states that,
be has visited the Andheri office and saw coffee being
prepared in the new premises on vending machines. He
stwtes that, 2 machines are installed at new place. He denies
thet, emplovees of Contractors M/s. C. B. Richard Ellis are
doing the work of sweeping, cleaning dusting and cleaning
of carpeis oic. He claims that, he has seen 2 persons working
as camtoen boys. Then he was questioned why he was not
reporting (o transferred place to which he replied that, the
transfor was not the service condition, sohedldnotreport
to transferred place.
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34. Then 2nd Party examined Sushil D. Padwal at -

* Exhibit 57 who states that, he is of 36 years old. He joined
first Party in July, 1989 as a Dispatch Clerk. He states that,
he alongwith other workamen involved in the reference is

permanent employee. He states that, in the appointment.
orders of these workers, there is no transfer clause. He .
states that, all the empioyees of Walkeshwar office. -
numbering about 200 employees alongwith employees .
from other office at Bombay, excepting 14 employees. .
involved in the Reference, were shifted to its new premises.

at Andheri. He states that, he is aware 1st Party has taken
on lease the office at “Technopolise Knowledge Park at
Andheri”, He states that 14 employees involved in the

 reference did not took VRS as they wanted to work. He.
admits that, he was transferred to Rohtak (Haryana State) -

but he did not report on transfer saying that, there is no
transfer clause in the appointment letter. He states that,

said transfer letter was issued during the pendency of the

proceedings therefore application under Section 33-A of
the Industrial Disputes Act, 1947 was filed. He ciaims that,

he was paid upto March, 2005 though there is order to

maintain status-quo. He claims that transfer of the
employees who are remaining in the reference were illegal
transfers and 1st party cannot transfer them. He claims

that, one Clerk, one.Peon and: 1 Pantry Boy are engaged,

as contract workers, by the 1st Party through confractors
. viz. M/s. C.B. Richard Ellis and M/s.- Avon Solutions Ltd.
~ at Andheri, He claims that, work of Clerk, Peon and Pantry

boy is still subsists and available and the work is get done

by the 1st Party from contractors viz. M/s. C.B. Richard

Ellis and M/s. Avon Solutions Ltd. at Andheri. In the

cross he states that, he is member of the Mumbai Port

Trust Dock & General Employees Union. He denies that, . -

he was transferred as per implied service conditions. He
deriies that, he falsely deposed that, 1st Party forced him
to take VRS. He denies that, he cannot-do the work on
the computer. He denies that, work done by him and the
work done by the remaining workman is not available at
Andheri office. He states that, he is educated upto S.Y.

B. Com. Whenquesﬁonwaspmwhim“Wheﬂ)er he has
informed about his said qualifications™ to which he repiied -

. that, there is no such demand made by the 1st Party. He

also states that, he has computer knowledge but he has

not informed since it was not asked by the 1st Party. He

- denies that, the work donebyﬂleworkemremnmmgm-_'

the Reference is not available at Andheri.
35 Then 2nd Party examined number of other

wmassandbycalhngﬂwmatExhibns?l 77, 82, 90, 100

and 101. Witness, Sanjay Abhinash Shukla, called by 2nd
Party is examined at Exhibit 71, who states that, he is

working with C.B. RlchardElhswhlchmshm‘tlscnlled_

-CBRE. Hestatesﬂlat,hedmnotlmowwhethﬁ CBRE

was informed to commence work for 1st Party from -
'25-11-2002 about front office management, telephone .

operation;‘ pantry services, mai[ room operation and
operation of general office matter with the office counter
service. He states that, CBRE was providing services of

* house keeping - at Andheri- establishient from March,

2003. He admits that, the number of workmen mentioned -
in at Serial No. 2 of Annexure A produced at Exhibit 70 is

- a figure of workers engaged by sub-contractors with the

1st Party. He states that, these sub-contractors include
Shiv Shakti, Total Solutions and Master Polishers are
among them. He states that, CBRE got licence for the first
time in 2005. He admits that, as per Annexure B-3 Seriai
No.'5 produced with Exhibit 70 the CBRE was providing
services of Pantry. He states that, employees shown at

Serial No. 4, 16 and 17 from page Ne. 6 of Exhibit 62 are

the names of the employees of Pantry services provided
by CBRE. He admits that, names of these workers are
shown in the salary registers at Serial Nos. 3, 10 and 1}
of Exhibits 66, page 27. He adm;tsThat number of
émploym shown is 16. He admits that, there i is no names
of the courier services in the said register employed by
Master Polishers. at. Andheri. Then 2nd Party examined
another witness, from Master Polishers, at Exhibit 77 by -
name Rajesh Shyamlal Bohra who states on oath that, he -

is serving with Master Polishers in the Accounts. -
Department. He states that, workmen shown by Master
Polishers are working in courier services with.ist party.

* Their names are given in the attendance register-and salary

register filed by it at Exhibit 76. He admits that, said.
employees were doing out door work for :1st Party at
Andheri from 9.00 am. to 5.00 p.m. i.¢. for 8 hours. They
were getting weekly off i.e. on Sunday with salary slip. -
after deducting -Provident Fund and ES]. He states that, .
they are also getting PL, CL and they are paid-
approximately Rs. 3000/-per month. He states that, Vijay -
Bane is doing out door work of Legal Department of 1st
party and Abhijit Borkar is doing out door work connected
with the Administration Department of the 1st Party He .
states that, Sarafaraz Nawaz is doing “out door” work of _
Finance Department of the 1st Party. He states that,.
Master Polishers also provide services of House Keeping .
and Pantry. Then Union examined Venkatesan Siva at
Exhibit 82 who appeared for “Avon Solutions” and states
that, he is working with 1st Party for:last 3. years angd
visiting offices of the 1st Party. He admits that, the name ..
at Serial No. 1 from the muster roil produced with Exhibit
80 was attending work of mail room activities. He states
that, mail room activities inchude receiving mail, putting .

. dispatch seal on proof of delivery. He states that, person.

doing such work-can open the mail if it comes in.name of
Company if it comes on any particular persons’s name it .-
is sent to that persons’s table. He. states that, such an .. .
enuyofmmlnsmademthemndwglswrmmmdbyn;_
He states that, dispatch work is done by puiting mail by . : .
mhandewyunployeempgeonholewhmhlscow.;l
at regular intervals, He states that, after collocting the mail

-
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froms pigeesslindes it is brought into tise mail room Dt is
captassrolitiiicssid mail and said work is assigned to the
couriverwiliswifl’ coliect and: dispmich it. He siates that,
wiiter cowaive: person comes. to- collect the mail it is
is prepareditiy Comrier company which is simply signed
by employee who is attending the said work. He states
that, if some mail is to be posted, one persen disestly go
to the post office and drop it. He states:thet, for Registeved
A.D/J.P.C. etc. material is-prepased by the employes of
Castrol and it collects it only amd give to the pestel
authority, He states that, all such: werk is to be dene by
all 4-employees mentioned in the muster preduced with
Exhibits 80. He admits that, its-empleyess working on that
post.are answerable to any query sheut correspendense

and dispatch of that, He states that, conployess working
with it must know basic comspwier. Then 2nd Pasty

exammined Monika Verma, at Exiribts 90, Mimager (HIR)
of M/s. Lobo Staffing Solutions:P¥t. Ltd. She states that,
she knew the natare of work: of employees of whese copy
of muster and -salary register-is fifled in the Court. She
states that, she does not whether Sewrsl Karekar was
employee of CASTROL at walleeshwar what work he is
doing there. She states that; this type of work is going
o continuousty from 2000 till today. Sive states that their
empleyees are doing work of receiving vouchers and bills
for 15t Party on behaif of Lobe. Then 2nd Party examined
Clifford D’Souza at Exhibits 108 whe is serving with the
1st:Firty at Wadala Branch, wile states: that he is serving
at Share Services Centre Departwent. He states thist,
Saravana-Santosh Kamble and Harish Mumde are the
members of his team. He states that, he is studied upto
HSC. He states that, excopts allowances as- mentioned
against ltis name of page 111 of Eudiilits 38 he does net
gst any more. He states that, be is deing work of
forwarding cheques. He states-thmt; afier reconding cleeue
entries lie used to pur in tray witiol is lifked by deapateh
clerk who forwards it to the coneesmed section. e fanther
to pat it in the tray. He states that; e used to cluek the
names and addresses:-on' and puat it in the
tray whiich:is to be:lifted by despmtolr clivk. He states that,

be has- got certificate’ of computer traimimg. Usion thew

exansned Haresh Sadhu Minvde at Bxdibit 101 whe states
that; e worked for 15 to 16 yewrs through different
Apgencics. He states that, for last:two yeurs he is werking
at ' Wadala centre of CASTROL GLT and-in GLT he-was
doing housekeeping work wivich includes, cleawing,
sweeping etc. He sistes that, he is deing snid work fr:
last 12 to 13~years continuowsly at Wadele Conter. He

states-that, he was engaged by MAPCO Contrastors. He

stutes that he is getting salary of Ns: 30004000 por mssih.
against:his name on page 112 of Ejdiiiits 38 are comest:

He stotey that, there asw 2925 meomibers:- i his: teany: for
ali samploe of chiomisnls, brisants sic. from: the Laband
Despateh Depastinent. o stotes - at; be: used 1o record
nies of it on the computer snd propare foemet of it: He

stutos that, s was wained by thie Company. He states

that, he hes st compater Saining sevtificate: to show it.

e staten G, entive essveapondinse of Wadala section

i gty o convannud dupastment in the tray. He fusther

flor tout.

36. On that, the Menagement cxamined its main
witheus i.s. V.V. Nevwamen: ut Enbiibit 103 who states thet,
he is sorving with the 1st Pasty as General Manager-
Homas Rsvowess. He states that, e kivows the facts of
this refssnss st woll = of the Complaint Ne.2/2 of 2007
invelved in the reforence. He states that, out of 14
opioyess invelved in the refrence, whose names are
piven in i Annewure-f to ths Siatement of Clsim, 8 have
sotthod thoir cleims wnder the Company’s Voluntary

Rotisoment Sohome and afber giving their dwes. 13t Party
-ls given sppiiietivas te dolste the neanves of the said.

employoss o they e net paty in the Reforence vis-a-
vis bemfivinmios of the subject mattor involved in the
osuld st e secommmeduiod by the 15t Party since it has
e wouk st apw plwne. He stntvs thint, ot the new premises
whete is four offioes e leonted is an ultra eodeen, multi

stosed suammsveind sonuplox vowsitgg commwreial offices of -

sovornl sther companies and i memaged by a Housing

protnives inbinding 1ot Party, He commids that; the said
fouwr ofiuns of the Compony st Mombsi aleng with its
staft were shifiod in a ‘phesed memsner top the new
premissrbstvess Dosonbur, 2002 to Filieuary, 2083 He
rossens shili ises employoes invelved in thie Reférence.
He contumds-that, e seid ¢ woslmen Wi remwsin in the
Podovanse, out of which 5 of the sve Peons-cum-Pantry
buy's cstaguey snd eme is of clarisal calegery could not
be got seesunnedated by the 1st pesty in the new
muinly eompoined of cawying papers fiom ome désk to

anothur in the same promsioss, filing papers, casrying

chogues for sigastuse of Memagers otc. Now at new
poomises Coampany doss net regmive services of these
Posnir-ov s werk is oowmpletely cbvieted in view of
this Comgamy hoving providid pigsee: bedie: in the new-
ofilos prumisss witses sk smssuttive is supected to place
the relovant papere and savelapis: in e relovest pigeon:
o pink wp: e il foum- e respovtive Figeon: holes at
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secving coffbe, ten diinking weter hay also-been obviated:
av adisquate-number of coffie/tes: veading: machines: sad-

locations; in the mew premises and: the: concermed: -

Executive itrespective-of the-lével to wivich they work/
~ belong: uses: vending: machines: and - water dispensers:to-
get coffec/ten- or wates. He farther contends. thet; case..
made out by Union that; nsumber: of other-couizacters:ave:
engaged by 13t Party to-carry-out said-work: is not correct. .
He states: that;. Contrsstor Mys. C.B. Richard Eilis: is
- engagedby the Company: for undertaking Fasility.
Mamsgement which comprises: house keeping: viz.
cleaning, dusting, swabbing floors; special clesming such
as skampooing carpsts:ctc. He states that, said work . was.
not -done: by: the empioyees: iavolved. in: the: Reference.
Said work is get denc: by. the: 15t Party: through: the-

persons.engaged by Més. C.B: Richiard Elfis; outofithemy.

the reception and telephone: operation: There: is. oms:
qualified’ electrician: to: attend' all. electrical’ and:
maintenance: of electrival: squipments: likic: Piojectoss;
telephiones; photo, copy: machine, F:A. Systemr. fix:
rest of the: workmess: perform house ke¢ping job which

lemon in the: vending: machines. He contends that,

want te take-coffee: or:tes; they have to go-to the-vending.
machines. to pick. up-what they want by self:service: He'

of cleaning or washing the tea or coffee utensils has been -

considerably reduced: Hé contends: that; resanining heuse:
keeping boys attend to various: jobs on rotation basis:to

perform dustingof tables and tlinds, sweeping of floers;

vacomm cleaning of carpets, swabbing of floors; toilet
cleaning, wiping of window panes. and: glass deers;
and ‘asranging of chairs inr diffecent meeting rooms: sud.
shifting. of drinking water bottles near the water:
dispensers: and placing it at:the top of dispensers. He.
further contends: that, another Comtracter-i.c. Mister
Polishers' is engaged-bry. thie: 1 st pasty for-inter city-cowrier:
‘service: He:states: tivat;: the- said: Contractor undertaices:
delivery of Company’s: within the-city. to variens:offfces-

| ummwmuwwm

to: hamdie: thie werk: at the: Cormpmans- new: prenzites: at?
Anvibieri: He: forthne-statos: thint; thie: said: Agency viz:
Ni/s: Aves: Soluations:Litd: hws: considesalle-cxpaetine-in:
handiing neeli lieger-volimes of iiscoming and Cuigeing
lm mwmmm‘
LN k- e ) o e T m
msont: m tlil; w& MWﬁ;
contrxctor it handling meil ross:worki was féimd: to-be::

far- sopecior:- thaw: this: worlk: porformed: by the: Dispathi-

Clerk: Sushil: Fadwal whis: iz: one: of: the: workiman:
concerned: in: the: present: Reforence; wisy: was: duing.
clerical’ wesk;. compasy - décided: to: continme: the: said:
contractomst its new: offfos at: Anlieri-as-well as-not:to:
MWMEWMm
thie: renilf rowan- in: thie: news: office- as: ‘umdsegnae major:
Mwmta mmmww.:
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included some team members of M/s. Lobo Staffing
Solutions Pvt. Ltd. Those team members were doing
specialized activity in the Finance Department which

- require the use of software for processing bills, payments

to vendors, suppliers, transporters, maintenance and
management of retrial funds including investment of those
funds as per Government rules. He states that, mail room
operations are entrusted to Avon Solutions Pvt. Ltd. and
their place of work is Technopolis office of the Company
at Andheri where services of the employees who have
remained in the Reference could not be utilized. He states
that, M/s, Lobo Staffing Solutions Pvt. Ltd. has been
engaged by the Company to support the activities carried
out in the Share Service Centre. These activities
comprises of processing of bills, advising payments,
putting data in software etc. which require specific skills
and experience and education. He states that, the nature
of work performed by Harish Munde who is an employee
of M/s. Lobo Staffing Solution$ Pvt. Ltd. who has beén
engaged is primarily that of lieceptionist and handling
oil samples for testing some df which are of hazardous
nature and recording the receipt of oil samples in the
computer. He states that,;‘ the said work is entirely
different work which canhot be done by any of the
employees who remained in the Reference. He states that,
these concerned workers were transferred to other places
but they did not report on duty and as such now they
cannot claim wages since they failed to report.on duty
at new transferred places. Transfer of Padwal by letter
dated 28-2-2005 was made initially. He was transferred to
Company’s C & F Agent at Rohad District Fhajjar
(Haryana) and then by transfer letter dated 15.3.2005 he
was required to report at the same transferred place but
it was not accepted by him. He states that, even Sanjay
Pednekar was served with transfer orders dated 28-2-2005
initially and then by.letter dated 15-3-2005 to report to
Company’s C & F Agent at Cuttak (Orissa) which was
not accepted by him. Samething happened with Suresh
Shinde, Deepak Nachre aqd Pradeep Kadam who also did
not report for duty at new places of transfer. All this
shows that, they are not interested in the employment,
so Company decided to stop their payment which was
given as per the Order of the Hon’ble High Court. It is
denied by him that they were transferred to the third
party. So it is submitted that, employees remaining in the
Reference now have no any claim and cannot seek any

‘relief. In the cross he states that, the remaining

employees who did not accept VRS were shifted to
Andheri except 14 employees involved in the Reference.
He admits that, employees involved in the Reference
does not accept VRS. He admits that, no notices were
given under Section 9-A of the Industrial Disputes Act,
1947 before closing the Walkeshwar office and shifting
the business of it to its new premises at Andheri. He
admits that, there was no permanent closure of the

activities of the 1st Party. He admits that, complaint filed -
by the Union before ALC was withdrawn on the
assurances given by the 1st Party that, it- will not
terminate the services of the employees and undertook
to comtinue to pay their wages. He admits that even
thereafter these omployees were not gainfully employed
by them. He admits that, payment of thege workers was
siopped from February/March, 2005. He admits that, at
Andheri officc there wore various Departments, including
mail roem operation, Administration Department, Legal
Department, Finance Department and Shared Service
Centre. He states that, marketing and mail room operation
were shifded to Wadala office. He admits that, Andheri
office make use of courier service as well as receipt of
mail from owtside. He also admits that, all sorts of mail .
are sorted out i.e. outgoing and incoming mail in the Mail
Room Depertment. He also admits that after sorting out
the mail it is put in the respective pigeon holes. He states
that, mamy consignments of Andheri office are sent by
courier service. He admits that, checking of bills which
are received from courier service are done by Company’s
Adnrinistrative Department. He states. that, registered
letters are sent and received by the office at Andheri. He
admits that, entries of out going and incoming letters are
maimained. He admits that, acknowledgement cards are
prepared and the letters inserted by the various
departmental Secretaries. He admits that, besides that,
registered letters are sent and received. He states that,
employees of qualifications of B.Com., M.Com., C.A. may
get salary between the range of Rs.8000/- to Rs.15,000/-.
He denies that, persons working at Wadala in the above
sections were getting salary in the range of Rs.4000/- to
Rs.5000/-, He admits that, Harish Munde was earlier
working as Sweeper. He admits that, said Munde was not
having Degree or Diploma as Receptionist and
Telephone Operator and Computer Operator. He admits
that, even said Munde was not having Diploma in
Medicine snd Lab. Technology. He admits that, work of
Telephone Operator-cum-Receptionist was also being
done by said Munde for which he was trained by the
Company. He admits that, those six workers who have
remained in the Reference, were not asked their
willingness whether they are ready to take training in
Computer or want to take training for the work of
Receptionist-cum-Telephone Operator. He states thiat, the
work of receiving mails including work of segregation of
mail is also attended at Wadala. He states that, stamping
as well as numbering and sorting of vouchers was also
attended at Wadala. He states that, work of follow-up of
cheques, filing of bills, receiving courier mails, postal 'mail,
Provident Fund work, ESI work, salary work, dispatching
of bills to various iocations are attended at Wadala office.
He staes that, he did not know whether Suresh Shinde
has done Diploma in Computer Management in 1996, He
states that, he is aware that Hemant Gurav was doing
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outdoor work which included collecting statements, Debit
and Credit advices on behalf of the Company from
various Bankers, He states that, he is not aware about
the work of Deepak Nichare, He states that, he is aware
of page 5 of Exhibit 106 by which Deepak Nichare, Sanjay
Pednekar and Hemant Gurav were asked 1o collect mail
from the post office and he Is signatory of the said letter.
He states that, at Andheri, House keeping boys were
employed, who were employed by Richard Ellis, were
attending the work of dusting, cleaning, swabbing of
premises, carpet cleaning, toilet cleaning etc. He admits
that, iike Walkeshwar at Andheri, there is separate
canteen contractor. He states that, he is not aware
whether Padwal completed his education upto S.Y.B.Com.

when he was at Walkeshwar office. He states that, he is -

not aware whether, any memo or show-cause notice was
issued to Padwal after he was confirmed in 1989. He
states that, qualifications of HSC for Clerical work was
necessary at that time. He states that he is not aware
whether Padwal is qualified for the said post and after 8
years of service, employee is promoted to the post of
Sr. Clerk. He states that, he does not know whether, the
said 4 Peons were initially appointed as Pantry boys/
canteen boys. He does not know whether, there was any
specific qualification for appointment as a Peon. He
admits that, those 4 Peons and one Pantry boy who
remained in the Reference were not served with any memo
or charge sheet after confirmation. He states that, he did
not know whether, these four Peons were doing other
work besides carrying papers, documents, correspondence

to the respective staff. He states that, he has not seen -

any documents about the work done by these four Peons
and Pantry Boy as well as of Sr. Clerk. He states that
courier services are being done at Wadala office. He
admits that Padwal was discharging duties of checking
~ bills, receiving courier, sending registered letters,
preparation of acknowledgement cards and insertion of
letters in envelapes as well as work of filing, sending
notices, correspondence receipts etc. was also done by
him. He also admits that, 4 Peons involved in the
Reference when they were working at Walkeshwar office
were preparing conveyance expenses for reimbursement
for their out door duty work. He also admits that, Master
Polishers employs five out door work messengers for out
door work and they were doing out door work of Legal

Department, Administration Department and Finance -

Department of 1st Party. He states that, there is no written
condition put by Avon Solutions for supplying its software
or the condition that, the Company should engage only his
contract workers. He states that, he does not know whether,
are willing to undergo any training. He states that, the area
of Walkeshwar office was about 15000 sq ft and it was
suggested that, area of Andheri office is more than 50,000
8q ft. Witness admits that there may be around 37,000 sq ft.

" He admits that, there are meeting rooms for Directors and -
" other Executive staff at Andheri office. He admits that,

snacks and tea-is provided during meeting. He admits that,
recerd is maintained by the Administration Department
of the Company at Andheri office. He admits that, Kadam

- who is involved in the Reference was doing that work at

Walkeshwar office. He admits that, Workmen who have -
been shifted from Walkeshwar to Andheri is not member
of the Union. He admits that, 14 workers involved in the

- Reference are the members of the MbPT Union. He

admits that, said Padwal is one of the signatory to the
settlement which took place between the Union and the
1st Party. He admits that Uniop.has submitted fresh
Charter of Demands after expiry of settlement in June,
2000. He admits that there was no settlement on that
demand and proceedings were closed by sending failure
report. He admits that, six workmen who have remained
in the Reference are covered under the said seftlement.
He admits that, no other offer was given to these 6
employees except to accept VRS or give resignation. He
admits that, the work of these 6 employees remaining in
the Reference is being done by the permanent.employees
and the contract employees of Avon Solutions, Master
Polishers, C. B. Richard Ellis at Andheri and M/s. Lobo
at Walkeshwar. He admits that, not all the jobs in the mail
room operations are not computerized at Andheri. He
admits that, not all the jobs are attended by the

" - employees of the above Agencies and denies that, work

of these 6 employees is not shifted to Andheri. He admits

that, he has no document to show that, these contract

workers and permanent workers were not doing atl of the
work being done by the present worlanen involved.in the
Reference. He also.admits that, there is no document

‘brought on record to show that, employees of Lobo are

not utilizing computer. He admits that, there is no
reduction of work at Andheri as compared to Walkeshwar,
He admits that, he has not produced any document to

~ show that, the contract employees engaged by M/s.
Avon, CB,. Richards and Master Polishers at Andheri
~ and Lobo at Wadala are highly skilled, qualified and

specialized persons. He admits that, these four agencies
are still working at Andhen and Lobeo is still working at -
Wadala. He admits that, offer was not made to these
employees as to whether they want to work at Andheri?
He admits that, even they were not offered to undergo
training to work on computers. He admits that, any non- -
executive staff was transferred from Walkeshwar during
the time when these 6 workers were working at
Walkeshwar. He admits that, Andheri office is also
registered office and Corporate office of the Company and
he admits that, office at'Patalganga has no scparate
audited sales and the income from the sales of the
products at Patalganga are accounted for in the annual
report of the Company. He admits that, wages of these
workers are stopped from 17th March, 2005: He admits
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who is attending the work for the Company. He states
Mimnﬂﬁmhpﬂdmmmm
to the post office and drop it in the post office and for
A.D/UCP etc., the material is prepared by the employee
of the 1st Party who collect and give the same tdthe
postal authority. He states that, all such work is done by

the 4th employee mentioned in Exhibit $0. He states that, -

o any quiry about comespondence and dispsich. Then
' witbess cxamined by the Union, of the 1st party, is
Monica Verma at Exhib#t 90 states that, she is working

‘as a Manager (H.R.) with M/s. Lobo. She states that , a5

per witiiess simmons she has produced copy of Muster
Register, copy of Salary Register and copy of Licence
issmed under CLRA Act and she is working for M/s.
Lobo. She states that, workmen of Lobo are deing wark
with the 1st Paty, She states that, she know the nature
of work doac by the workmen of Lobe whose copy of
Muster Roll and Salary register are filed. Further she
states that, she know person by name Clive D'Souza
shown at scrial No. 13 of page 111 in the document
called as "Register of Wages™ who is doing work in
Share Service Centre Celi, She states that, as Manager |,
her job is w look afier the service conditions of the
is done continuousty from 2000. Then Union examined
witness by same Clifford D'Souza at Exhibit 100. He states
that, he is serving with - aumuwmmm
continuously and doing work in Share Service Centre
Department . He States that ' Saravana, Santosh Kamble
and Harish Munde are members of his tcam. He states

that, he is educated upto HSC. He states that, be is doing-

work of lifting vouchers and bills from the tray roocived
in the office. He states that, he is maintaising record of
it. He states that, he is doing work of Sollowup of cheques

states that, e is putting up it ic. chéques and letters in

tray which is fified by the Dispatch Clerk who forward o
the correspondence he used to pat it in the trays. He
states that he used to check the names ‘of the addressee
on the corespondence ” and put it ia the tray whick is

taken by the Dispatch Clerk. He states that, he did course

in computer training for six months duration.

43. Then Union cxamincd Harish Munde at Exhibit

101 who states that, he joined through Mapco contractors.
He is gettimg salary of Rs. 3000/- to Rs. 4000/~ per month.

He states that, his Department receives samples of

Department . He states that, he was trained by the
Company. .

ZMTG09—6

44. So this is the cvidence brought on rocord by

. the Unioa through above witnesses who states that, the

work which was done by these employees who now
remain in the refierence, is availabic at new piace ic. at

- Andheri. By examining these witnesses Union try 10 show

that, work dome by these employees who remin in the

 reference still, subsists and same is get doue by Lst Party

through these agencies. Work of Clerk, Peon aad Pastry
wawmnsnumumﬁ
that category who rensained in the reforence whea their
work is available, question arises why, Manageaent is
not accommodating thom or taking thes in the Andheri

45. In the meanwhilc Managemcnt tiansferred them
to various places. It is to be noted that, in their

- appoistment order there is o transfer clause . Ld.
Advocate for the 15t Party tried o arguc that, Union, has

In fact positive burden can be put and negative is not

- mwuww&emmm ftisa

matter of record that,"at the time of recruiting new
persons, 1st party has put the clause of transfer. When -
1st Party fas put the clause of transfer while cogaging
acw persons, and when there was no transfer clause in
the appointment letter of the employees who remained,
in the reference in my ‘considered view, the Mansgement
cannot transfer them as per its whims and ideas as it is
done by transferving themn to Chennai, Kolkatta, Assam
and Haryana. It is %0 be noted that, persons of category
of Clerk and Peons and Pantry boy who can be of Group
'C' and ‘D" whether can be in a position to go there at

. stch a long distance in place there they do aot know
-‘mwﬂmm&!mmwwkm

justification from the Ist Party side ing them
amd!lnngmm‘ymad samfmry
amplm&eyanotchantsmped

by Ist Party from March 2005. Adusistesdy the Ist Party

wmmﬂlﬂt&eiﬂ%ﬁegﬂmd

: mmwumawmmm.

remaincd in the referemce, Ist Party, mﬁ&wm

'MBM}HMW

46, hﬁu&mhummxw
under Section 9A of the Industrial dispuaes Act; 1947.
BM@MMMWM&MH
Party admits that, are clesing office or work of
Walkeshwar office and given natice 10 the Shops and
Establishenent Inspecior. The stand of the Ist Party is thnt,
just they have closed st activities st Walkeshwar, the
stand of the st party is that it is nct the ‘clesee’. It is
stand of the Ist Party that, it dees mot attract the
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" definition of 'closure’ and rely on the citation referred
reported in 2007 II CLR page 193 where it is observed
that, ‘closure' means closing down permanently the
source of employment of the workmen i.c. place wheve
employment is actually generated. As far as these
arguments are concerned it is a matter of record that,
these workmen are not accommodated st new place. That
means place of Walkeshwar where they were working is
closed down for them permanently and it is a ‘closwre of
source of employment’ as far as these workmen who have
" remained in the Reference are concerned. When work is
closed for them for ever since they canmet be
accommodated by Ist Party at new piace which was
source of employment of these workmen and since 1st
Party has decided not to accommodate them at Andheri
though work is available, it is require to consider thet, it
is "closure" for these workers as far as Walkeshwar office
is concerned. In fact citation referred by 1st Party's
Advocate. On the contrary said citation; heip the Unioa
in showing that , it is the 'closure of employment or
«closure of source of employment’ as far as these workmen
are concerned. Besides it is not the stand of the 15t Party
that, the work done by these workmen is not available
though it tried to say that, said work is get done through
skilled persons who are highly educated and qualified.
But actually witnesses referred above are who are doing
same work are of SSC standard and even they are doing
work on meager salary of Rs. 3000/- to Rs. 4000/- per
month. Against that these, employees were of permanent
nature definately they must;be getting more salary then
Rs. 3000 to 4000 per month for that work and defimitely
intention of the 1st Party from ail these reveals that, they
want just to get rid of these employees when they are
adjusting the work with the help of such employees who
are doing work for Rs.3000 to 4000. 1 am of the view that,
they have decided not to accommodate the concerned
_ workmien because that, work is get done by it under the
. guise of qualified and skilled persons. Besides no such
qualification is shown by the 1st party to conclude that,
the work now get done by the Ist Party through these
" various agencies cannot be get done from the employees
‘who are involved in the reference. No such case is made
out to show that presently said work is done by qualified
employees. No specific reason is given as to why st
Party cannot accommodate these workmen by transferring
them to Andheri. The stand taken by the 1st Party that,
-said work is done by highly qualified employees or
.employees of that caliber at present at Andheri is not
proved by the [st Party and that work cannot be get dore
by the employees who have remained in the reference.
No cogent and satisfactory reason is given by 1st Party
to ignore these employees. '

47. If we consider all this coupled with the case made
out by both I conclude that, the reason given by the st

party that, it canmot accomumodate the employees who
hawe romsined in the reference st its new place, at Andheri,
on the ground of highly qualified persons are required to
do the seid work, and said work cannot be get done by
these smploysss who have remained in the reference, has
»e momning. So | amswer thia issue to that effect and
conciwde that, 15t Pacty is wmable to prove that it cannot
shikt these employess and it has no sufficient reason to
shilt the smployess who have remained in the reference.
On the comtrary 2ad Party Union succeeds in showing
that werk done by thess smployees who have remained in
the Roforonee is still subsists and available at Andheri
office and purposely 1st Party has decided not to
sccomumedate theee employess who have remained in the
refvonce.

BOUENO.6&7:

43. By leading evidence 2nd Party succeeds in
showing that, work that was being done by the concerned
worlamen is still swbsists and available and it is get done
by lst Party through various Agencies. Besides no
ressen is given as to why 1st Party is very much happy
with the new Agencies instead of continuing the
smploysss who were doing that work at Walkeshwar

office? So I conclude thet, 2nd Party is entitled for relief

i.e. %0 continue the employees who were doing that work
st Walkeshwar office. So I conclude that 2nd Party is
satitled for relief i.e. to continue the employees who
have remained in the Reference with the 1st Party even
st Andberi office. So I conclude that, the 2nd Party is
entitled for the reliefs.

#9. So as far a8 employees who have remained the
reference are concerned, they must be treated as employees
of the 15t Party even from March, 2005 as they got their
wages upto that date and they must be treated as
omployees of the 1st party evon thereafler till they attain
the age of suporamnuation. Hence the order :

ORDER
(&) Reference is altowed;

() 1st Party directed to treat the employee by
name Padwal, Senior Clerk, Hemant Gurayv,
Seajiv Pednckar, Suresh Shinde, Deepak

~Nuchare Peons and Pradeep Kadam, Pantry
boy a¢ its omployees till they attain the age of
superannuation and give all monetary benefits
to them attach to the post till then.

{c) No order as to its costs.

Bombey, 2nd January, 2009.
A. A.LAD, Presiding Officer
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$:0. 1893.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central

Government hereby publishes the Award (Ref, No0.79/2002) -

of the Central Government Industrial Tribunal-cum-Labou#

Court, No. 1 Chandigarh asshown in the Annexure, in the’

Industrial Dispute between the ‘management of BBMB,
and their workmen, received by the Central . Govemnwnt
on 15-6-2009.

" [No.L-23012/14/2001-IR (CM-I1)]

AJAY KUMAR GAUR, Desk Officer

ANNEXURE
BEFORE SHRI GYANENDRA-KUMAR SHARMA,
PRESIDING OFFICER, CENTRALGOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT-1,
CHANDIGARH
- Case No. L. D.79/2002 \
Shri Tejinder Singh'C/o Shri RK. Singh Parmar, 211-L
Brari, P.O. Partap Nagar, Nangal Dam, Ropar.

Versus

The Chief Engmeer (Power Wing) Generation, BBMB
Nangal Township, Ropar

........ Respondent
E APPEARANCES
For the Workmen : None. o
For the Management :  Shri Rajinder Singh

AWARD o
Passed on : 22-5-2009 - _
Central Govt. vide notification No-L-23012/14/2001-

IR (CM-11), dated 30-4-02 has referred the fol]ownlg dlSpute '

to this Tribuna) for adjudication:

“Whether the action of the Chief Engmeer (Power :

Wing), Generation, Nangal Township Ropar in

terminating the 'services of Sh. Tejinder Singh S/o -

Shri Sohan Singh w.e.f. 28-2-1999 s legal and
justified ? If not to what reltef the workman is
entitled to?”

VR GO ; O 11, 2009/509 20,1931 : 3983

" 2. The Present case was fixed for evidence of the
parties. Now:messofmeworhnamspresmtdesplwmany
opportunities given to the workman for adducing his
evidence. No affidavit either on behalf of the workman
has been filed in evidence. The reference was referred by
the Central Government in the year 2002 and during the
last 7 years the workman is not appearing for his evidence.
It appears that the workman is not interested to pursue the

‘ present reference. In view of the above, the claim in present

reference is dismissed and the reference returned as such
to the Central Govemment for want of prosecution. Central
Government be informed. File be consigned.
Chandigarh Camp Nangal -
2-52009
G.K.SHARMA, Presndmgomoer
7 feeelt, 15 30, 2009 .
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- New Dell'n,the 15th June, 2009 : .
5.0. 1894.—In pursuance of Section 17 of the

Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No.77/2002),
of the Central Government Industrial Tribunal-cum-Labour -
Court No.1, Chandigarh as shown in the: Aniexure inthe .
Industrial Dispute between the management.of BBMB,

" and their workmen, received by the Centra! Govemment '
. 0n15-06-2009 T

[No.L-23012/1272001 4R (CM-ID} -
~  AJAY KUMAR GAUR, Desk Officér
BEFORE SHRI GYANENDRA KUMAR SHARMA, _

" PRESIDING OFFICER, CENTRAL GOVERNMENT -

INDUSTRIALTRIBUNAL-CUM- LABOUR COURT. 1,

Case No. L.D. 7712002 _ .
ShnKqumderSmghCloShnR.K §m@ Pannar,zn L

Brari, P.O. PartapNagm' NangalDam Ropw

o Apphca.nt

, Versus ‘

The Chlef Engmeer (Power Wing) Genemtlon, BBMB

Nangal Township, Ropar. . )

S " ...Respondent



3984 THE GAZETTE OF INDIA : RILY 1, 2000/ASADMA 20, 1931

[Part I—Sec. X))

- APPEARANCES
For the Workman : None
For the Mumagement :  Shri Rajinder Singh
‘ AWARD
Passed on: 22-5-2009
Central Government vide natification Ne.— L- 23012/
12/2001- IR (CM-IT), dated 30-4-02 has reforred the following
dispute to this Tribunal for adiudication:
“Whether the action of the Chief Engineer (Power
Wing), Generation, Nangal Township Roper in
Shri Om Parkash w. e. £ 28-2-1999 is logal and

© justified ? If not to what relief the workmen is

entitled to?”

2. The present case was fixed for evidence of the
parties. No witness of the worlonm is present despite
many opportunities given 0 the workmen for sdducing

. his evidence. No affidavit either e behalf of the workmen

has been filed in evidence. The reforonce was reforred by
the Central Government in the yoar 2002 and during the
last 7 years the workman is not appearing for his cvidense.
It appears that the workman is mot intevestod %0 purses the
present reference. In view of the sbove, the Claim in present
reference is dismissed axi the reforonce retwned as such
to the Cental Government for want of prosecution. Contral
Government be informed. File be consigned.

Chandigarh Camp Nangal
2252009
G K. SHARMA, Presiding Officer
%€ feweh, 15 90, 2009
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New Dethi, the 1.5t Jume, 2009
S.0. 1895.—in pursusnce of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Contval
Government hereby publishes the Award (Ref. No.CGIT/
LC/R/14397) of the Central Govesmwont hedmtvinl Tribumal-
cumn-Labour Cot, Jnbaipur as shown in the Ansxme, in
the Industrial Dispute betwoen the employers in relution
tothe managementof SECL, aed their wovkawn, whish
. 'was reccived by the Central Governmeent on 15-6-2000.
[No. L-22012/144/199-1R (C-B5)}
AJAY KUMAR GAUR, Desk Oficor

ANNERE
HFORE THE CENTRAL GOVERNMENT
BBUSTRAL TREDUNAL -CUM-LABOUR COURT-1,
JARALFUR
NO. CGITACA/MHYYT
Prosiding Officer : Shri Mobd. Shokiv Hasan
The Genesal Secrotary,
Keoyila Muadoor Sabhe,
Sehagpur Aren,
Pest. Dhanpuri,
Versas

The Goneval Manager,
Sedwmgpwr Ares of SECL.,
Post Diwmpuri,
AWARD
Pusond on this 2wl day of Jane, 2009

1. The Governmont of lndia, Ministry of Labour
vide its Netification No. L- 22012/144/96-IR (C-1I) dated
20-557 has woforved the follewing dispute for adjudication
by this slbunal - —

“Wiether the action of the management of Chachai

i Vivuk Group of Miinss of Sehagpur Ases of SECL

in wnmineting the sevices of Sh. Tyagi, Loader,

Vingk Minvs, is logal and justified? If not ,to what

rolinf is the weslunan smtitiled and from which date””

2. On pevusnl of the recerd, it appears that applicant
Shei Tyagi-did net appeer imspite of proper service of notice.
Hones the case procesdod cxpartc against hitn on 20-1-06.

3. The monagement appesred and filed Written

Semtoment in the case. The case of the mamnagement in short

is that She wovlonan Shri Tyagi was Loader at Vivek Nagar
Incling snd was habitwsl sbommtec. He had worked in the
your 199 for 62 duys, in the your 1993 for 88 days and till
22-3-54 for 17 dwys enly. Rt is stmted that he was absent
Sromn his dutivs w.c.f. 22-3-54 withewt information, without
prier powmission or sanction of lsave. Hewce chargesheet
No. 1651 duted 28/30-6-94 was issued. He submitted veply
to the chavgeshest but ik was found wsmtisfactory and
thesefors Dupastment Enquicy was startod against him vide
offie ovder No. 2304 duted 17/25-594. The Emquiry Officer
warhmen Jhwri Tyagi pasicipated in the departmental
onquisy and slier compisting the enquiry, the Eaquiry
whe was satisfied that snquiry comducted was legal, proper
asnd sfer following the principle of natursl justice.
Thevssfiar the compotont autherity passed the order of

. N 267 duted 22/23-6-95 weas served on the woskman. It is

stuted. that the workmen was mvested and tried on
2-2405 Uk 3 A Reitway Property Unlawful Possession Act
( m shont R.P.UP Act) and was produced in the comt of
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he had confessed his guilt and was convicted and
sentenced to pay fime of Rs.300. On these ground, it is

submitted that the action of the management is legal and |

~ justified and reference be answered in favour of the
management .

40nﬁleblmofﬁem&efaﬁmmgnm
are for decision:—

(1) Whether the departmental enquiry conducted
by the Enquiry Officey agaimst the workmen Shri Tyagi was

@) I yes, then whether the punishiment of
_ mehmmmmw
£3) Temehmhd;fuy,ﬁnmnm
IssweNeo.1 .
To prove the charges, the management has addaced
oral and documentary evidence in the case. Exhibit M1 is
the photocopy of the show canse dated 23-6-94 issued

against the workman. This shows that he was absent simce

of leave. He was divected to fiunish explanation of his
absence within three days regarding the violation of
Sections 26.24 & 26.30.

5. Exhibit M/2 is pbotocopy of the explanstion
submitted by the workman on 16-2-95 stating therein that
he was in custody of Railway police till 2-2-95. But the
explanation does not show as to when he went in the
- custody of Railway police and also on which allegation.
His explanation appears W be vague. The management
appears to be justified in starting departmental proceeding

& Exhibrit M/3 and Exhibit M/S are photocopy of ceders
by which the Enquiry Officer and Presenting Officer were

appointed to conduct the enquiry and to represent the

management. Exhibit M/4 is a representation dated 26-2-95
by the workman to permit bis to resume the duly. This
representation shows that the suthority had asked hisw 1o
fornish the ouder of the Railway Magistrate, Raipus sad the
docusnent to show the period of imprisonment. Exhibit
M/13 is photocopy of the order dated 2-2-95 of case
No. 2158/05 of the Court of Railway Magistrate, Raipur.
This order shows that ke was wanted in a case under
Sec 3-A Railway Property Unlawful Possession Act where
to pay fime. This order does not show that e was i castody
since 23-3-94 which had prevented him to do duty as he
was absent since 23-3-94. Malso appears that he was foand

fie was comrvicted and confessed his guilt, Exhibit M/I4 is
the photocopy of the receipt dated 2-2-95 of payment of

fine. This shows thet on the same day, he was released on

payment of fine. These docaments clearly show that there

mnﬂummm*umnm
Morcover he was found in walswiisl pessession of Rsidway

TWMMﬂE&m-twofﬁe
letters directing the workman to participate in the

. departmental enqguiry by filing ali documents and also he

is the photocopy of the enquity proceeding. It appears
that it is in six sheets. The enquiry proceeding shows that
was given full opportunity to defend his case. There is

" nothing i the caquiry procecding 1o show that there was

anry violstion of natural jastice. Exhibit 9 is the photocopy
of the cquiry repost dated 27-3-95 sfier conciwsion of the
enquiry. This report shows that the Enquiry Officer fousd
&wmwumm&n-au :
arc the recomsnendation leters by the Masager Vivek Nagsr
incline for his dismissal to the amthority. The
mmmuumm
Tetter No. SECL:MGR: VNE95:03:635 datedt 6/7-4-95 was.
given to show his innocence within 7 days but 5o reply |
was given. Exhibit M/12 is the termimntion etecr dated
22/23-6-95 passed by the Competent anthority. Thus the
entive documents clearly show that the departmental
mmh@wnﬂﬁnw&m
of natura! justice. ‘

&mmumwum

. in the case. Manapgewment Witness V.V.Makajan has
- sapporied the case of the mmagement. He kas proved all
the docaments which we the basis of tevssination of the -

mm::mumhmm
is no othes evidence in rebuttal to the evidence of
mm&ﬁnﬁm&sm
is decided in favour of the menagrment.

9. Issuc Ne.2 & 3-Both issacs are taken wp topether
for the sake of convenience. Siace i is clear from the
discussion made above that be was habitual absentee and

- i also confiessed the charpe of mslzwiul possession of

the Railway property, his termination appeas to be just

MERAECINCRE.
" 10 Inthe result, the sward is passedt exparte in favowr
of the mwwhmmu

" ‘oxder of costs,

L uhmafﬁtheﬂbﬁe
Government of Tadin, Minery of Labowr and Employment
a5 per rules. '

- W ek, 15 5, 2009
R 199 —iiPvs oo afek, 1947 (1947
w ;4)ﬁwt1%mi TR VAR LS N
F yawen & wag Friewl it 3% wieRl
® W, e ¥ Fibe shdfes fews ¥ 358 TR
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(. TA-41012/128/2005-3w3w (R-1) ]
9 W, T Al
New Delhi, the 15th Jure, 2009

5.0. 1896.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No.14/2006)
of the Central Government Industrial Tribunal-cum-Labowr
Court, Guwahati, Assam as shown in the Annexure, in the
Industrial Dispute between the management of N.F.
Railway, and their workmen, received by the Central
Government on 15-6-2009.

[No. L-41012/128/2005-IR. (B-T]
AJAY KUMAR , Desk Officer
ANNEXURE
INTHE CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURY, GUWAHATIL,
ASSAM
Present: Shri D.K. Deb Roy, M.A. LLB. Presiding
Officer, CGIT-cum-Labour Court, Guwahati
Ref. Case No. 14 of 2006
In the matter of an Industrial Dispute between :—
The Management of N. F. Railway, Maligaon, Guwahati,
, Versus ,
Their Workman Kumari S. Bhattahcarjee, Maligaon.
APPEARANCES
For the Management : Mr. S.N. Choudmiry, Advocate
Forthe Workman : Shri A. Das Gupta, Advocate
Date of Award: 03-6-2009
AWARD
1. The present reference is arising out of the Government
Notification vide Memo No. L- 41012/128/2005-IR(B-I)

Dated: 23-05-2006, to adjudicate the followmg issue as
described in the Schedule.

“Whether the action of the management of N.F.
Railway, Maligaon in discontinuing the service of Km.
Supriya Bhattacharjee from service w.e. f. 17-12-2004 on
the plea of non productien of physical Handicapped
Certificate and/or no work for her is justifed ? [f not to what
relief Km. S. Bhattahcarjee is entitled t0.7”

2. Notice was duly served upon the parties. Both
the parties appeared and submitted their Written
Statements. In order to ensure faimess and transparency
both the parties were allowed to adduce evidence and they
were heard. Some decuments have also been exhibited.

3. Here,| feel it convenient to recapitulate the brief
facts of the workman namely Km. Supriya Bahitacharjee,
leading to this proceeding.

Factuel Mistrix:— Km. Supriya Bhattacharjee (herein called
the woslanen) was engaged a6 Subsitituc Group-D Peon in
the N.F. Railway, Maligaon along with other workers. The
appointment was made in due compliance with all
formelities. The Workman submiitted all testimonials
certificates, otc. Therafter, she was called for her medical
examsingtion in Central Hospital, N.F. Railway, Guwahati
and she was found medically fit. Aocordingly, she joined
in her now assigament in the Office of the Estate Officer on
31-3-04 During the couse of her employment the Estate
Officer directed her 10 report before the General Manager
(p), Mudignon for verfiication of her testimonials in original
wheich was done on 27-4-04 She has further alleged that
hor father was also & retired Railway Employee, In the
year 1994, she had some orthopedic porblems and
undertosk tremiment from Semior Medical Offcer, N.F.
Railway, who issued a certificate to that effect. According
10 her she was not appointed on compassionate ground of
being plrysically hendicapped, on the contrary, she was
appointed agminst gornoral category. She submitted the
ocertificate isswed by the Orthopedic Surgeon along with
other documents. As the aforesaid certificate was in her
persomal file some Officers of the N.F. Railway for
exiraneous reasons wanted to remove her from service
taking a plea that she was appointed on physically
handicapped quota since the certificate was available in
her servioe record. The Disciplinary Amlwﬂ\ereaﬁer
asked the workmen to submit her phwsically handicapped
certificate isswed by a competemt authority since her
appointmwent was made on the basis of handicapped quota.
As she was net 2 handicapped lady she could not submit
the same. As she was not physically handicapped her
sppointmont was made not on the basis of handicapped
quota, questien of submitting handicapped certificate does
not arise at all. It is, farther, alleged that she completed 120
days of service (without break) and she is entitled to get
temporary statws. Though she was discharging her duties
but her sslary was not disbursed. She made several
representations to the competont authorities but that was
not addressed t0. Thet on 17-12-04 she was asked to call
ot A.D.G.M, N. F. Rsilway, in his chamber wherein she
was ssked to sign a written piece of paper showing
disburserment of ponding salary. Initially she was reluctant
to put her signature stating that she will take advice with
the other well wishers. Uktimaely, she was compelled to
put her signature. As she was convinced by the officer to
ensure her Rature career, she took the salary and while she
started for her residence, she was handed over two closed
envelopes with a direction to open the same in her
residence. She arrived in her house at a jubilant mood and
everybody was happy for arrear payment of salary. When
she opened the envelope the letter came to her as bolt from
the blue. She fownd one envelope containing of termination
order and the other containing one month salary. The
ground of sermination was “non-availsbility of job”, though
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other workers were not retrenched. No retrenchment
compensation was also paid to her. She has also stated
that she submitted an H. S. L. C. Admit Card issued by the
Board of Secondary Education, Assam, wherein her date
of birth was wrongly written as 31-2-1965 instead of 28-2-
1965. According to her it was a mistake on the part of
SEBA and she was not at fault. She made constant pressure
on SEBA and ultimately her date of birth was corrected.
According to her she was illegally retrenched from service.

She prayed before this Court that she should be reinstated
with all back wages and she is entitled to retrenchment
compensation in accordance w1th the provision of 25 (F) of
the L. D. Act.

4. TheN.F. Rallway, Maligaon (herein called the

Management) contested the proceeding by filing Written

Staternent refuting the claim of the workman. According to
" the management Kin. Supriya Bhattacharjee submitted an
application dated 22-1-04 addressed to General Manager,
N. F. Railway praying for employment in the Railway stating
that she had some deformities in the lower limb supported
by physically handicapped certificate issued by Dr. D. K.
Ghose, Orthopedic Surgeon, Central Hospital, Maligaon,

wherein her disability was shown as 45%. Being satisfied -

with the certificate issued by the Orthopedic Surgeon, the
General Manager considered her application and appointed
as substitute Grade-D against, physically handicapped
quota. She was asked to undergo usual medical test which
* was done. No formal appomlment letter was issued to her
simply she was asked to join as Peon. According to the
management the General Manager approved her
appointment specifically against physically handicapped
quota vide his endorsement on the .original application
form submitted by Km. Supriya Bhattacharjee. It is the
averment of the Management that the maximum age limit
for appointment in Grade- D is 33 years. So her appointment
was approved against physically handicapped quota, since

she was over aged at that time. Accordingly the workman

was directed to produce physically handicapped certificate
issued by competent authority. But the workman failed to
submit the same. The case of the workman is that she was
appointed against General quota and not from physicatly
handicapped quota. She was never granted temporary
status as alleged. The further case of the Management is
that all outstanding dues were cleared up by the Railway
Administration and one month salary in lieu of notice was
also paid to her. The Management prays before this Court
that the petition of the workman appears to be devoid of
merit and the same should be dismissed.

5. From the pleadings of the parties it is thus seen
that the case of the workman is that she was engaged in
the Railway Department against the General quota and not
from handicapped quota as alleged by the Management.
The case of the Management is that the workman was
appointed against physncally handicapped quota and not

from general quota, since she'was aged more than 33 years .

at the time of appointment. The Generai Manager
considered her engagement in the Railway Department on
the basis of her application wherein she stated that she

was physically handicapped. The Management, therefore,
instructed the workman to submit the physically

* handicapped certificate issued by the competent authority

but she failed to submit the same. In order to appreciate the
real issue involved in the matter, I am tempted to discuss .
the evidence on record. :

ﬁwm

Heard both sides: Leamedrcounsel for the

. Management in his efficacious submission has contended

inter-alia that since the workman was engaged in the Railway
Department against handicapped quota, she was legally

‘bound to submit the physically handicapped certificate

mdbyoompetentauthontybutwhenshefmledtodo
50, she was terminated from the service. He has further
pointed out that the worlanan can not claim the engagement
against general quota siiice she was over aged at that time.

- The case of the workman is that she was engaged in the

lewayDepummagamstﬂlegewalquotasoshels

“not legally bound to submit the handicapped certificate.

- 7. The workman has examined herself as solitary

. . witness. TheMmagunentondleoﬂlerhmdhasemmed

one witness,
The workman in her evidence-in-affidavit has stated

: d\athanmeﬁedwnﬁallﬂxetwnmomalsshewas

engaged in the railway department having found fit in
medical examination vide medical certificate dated 13-3-04
issued by a Medical Officer, N.F. Railway. She has admitted
in her evidence that in the year 1994, she had orthopedic
prablems and she undertook treatment from a Senior
‘Medical Officer, N.F. Railway and accordingly a certificate
was issued to that effect. She joined in the service i.e. in

" "Group-D Post on 31-3-04 but no formal appointment letter

was issued to her. Vide letter dated 7-7-04, she was asked
by the Management to submit physically handicapped
certificate in the proforma as prescribed by the Railway
Recruitment Board, Guwahati. But she failed to submit the

" same since she was not physically handicapped nor she

was engaged against physically handicapped quota. That

- - on 7-12-04 as advised, she called on Assistant Dy. General
.Manager, N.F. Railway in his chamber who asked her to

sign a piece of written paper acknowledging the receipt of
her salary with effect from 31-3-04 to 17-12-04. It is admitted
fact that one month extra salary was also paid to her.

Unfortunately, a termination letter dated 15-12-04 was
issued to her by the General Manager. She raised an
Industrial Dispute before the Assistant Labour
Commissioner {c), at Guwahati. The dispute could not be
settled up in conciliation proceeding and eventually the
matter was referred before this Court for adjudication. In
the first line of the cross-examination she has admitted the

" Post was not advertised. Simply she came to know that the

application for the post of G. M. quota was called for and

~ accordingly she applied. Accordingly she was asked to
- join in the post of Group-D. No written appointment letter

was issued to her. Initially she joined in the office of the
Estate Officer and she used to put her signature regularly
on the attendance register. Though monthly salary was
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not paid regularly but all the smours wese puid at 2 Sime
inchuding extra onc month salary. She has aduittod thet
she is not hadicapped persen and her appointmsnt was
not against handicapped quota. It was seggested by the
Management that she was logally tormsinatod from servive.

M.W.1, hes said in his cvidence that he does et
know the warlanan . He has come befase this Comt o dopuse
on perusal of the official reconds. Accending tehim,. Genoml
Manager, N. F. Railway, Maligaen passod an evder on her
petition for appointment on handicapped gueta by =
endorsement on the top of her application Form
{vide Ext. 1). Ext. 2 is the capy of the sodical centilicate
submitted by workman Supriya Bhattacharjee. In
pursuance of the G.M.’s onder she was appeinted 2z Posn
nthe N. F. Railway, Maligeen and accsvdingly she jeined
on 31-3-04 (vide Ext. 3). Az she bolonged to gonssul quete
the maximum age of appointment shouldbe 30 yous. Ext. 4
is the Admit Card of the workssan. Hic s Saother stated

that along with application Fesuthe weslanan submitiod a.

handicapped certificate isswad by Dr. D. K Gheoe though
it was nat in proper Form as per senns of the Railuay
Recruitrnent Board. Ext. S is the mediical cevtilicate. Sinve

she was appointed against physically handicapped quete,

repeatedly she was asked to produce physically
handicapped certificate but she failed 10 do 39. In crans-

was terminmed on 17-12-04 though she joined in ssrwise
on 31-3-64. No formal appointment letter was issned tobar.
Bat the salary was paid 0 her fior the cntive pavied. He has
furtiber stated ia cross-examinstion, see menth
remuncration was paid o the wosluwon in Sonof astioe. Me
paid or not. He has spocifically stated dhat the woslunen
was cngaged aganrst physically handicapped quate. & wes
suggestod by the worlonm that she was aot appointed

agzinst physically handicappod quets. Thic witness hes
adeoitted i cross-Cxaminmtion

that depmtecutel proceading
was not initisted agsinst the worlemen since she was ast 2
regular comployee of the Railway Adwninisization. The
workman suggesicd this witncss dhat the woskonsn wes
illegally sersninmted frem service, which is anowered
m“e-

3. Oncvaluation of the catine cvidence en rocend, &t
is thas socn that the bone of comteation betweon the patins
regarding ber appointment on genesal quete or glvwsically
handicapped quota. The witaess for the Management hes
specifically stated in ivis cvidence that appoinient in case
of general quota, the maximum age it is 30 years. Atthe
time of her ongagement she was more then 39 yoars and
she was over aged. Ext. 4 is the Adwit Cand im respoct of
. workman Supriya Dhattacherjoe, isswed by Beand of
Secondary Education, Ascam showing her Date of Disth is
31-2-1963 though it was corvected lmter an showing the
Date of Birth is 28-2-1965 in stoad of 31-2-1965. Adwmithadly
she was engaged on 31-304 in the Railway Dopmtwent
and her Date of Birth was 28-2-1965 at the rolevant time.,
© s, thas, apparent that she was agod avewnd 39 years at the

M yan. The enly way opened to the Railwey Department
o engags hir aguinet physically handicapped quota as
cinimadby ber in pmeusnoe of her application vide Ext. 1.
Ext. 1 cheasly shows that he General Manager eadorsed
hor application for appeintmeat against physicaily
hondisapped quote. Hoviag heand both sides and having
consibmedthe evidenee sn rocerd, kil that the workanan
was engaged inhn Reilwey dapartment agaimet plrysically

ndineppasl quets and ast against gencral quets a3 claismed
tyh_' Inﬁ‘“ﬁﬁﬁq—h‘ﬁbﬂn

the Ribway Adwinistrution. Had she been below 30 years

ot the tims of her appeintussat, her case could have been
comsidered by the awtherity ageinst gemeral quota.
ir. Dungupin, the lsssned counsel for the workman at the
wes temsminsted illegally, she is emitied 10 be reinstated
siung with bashowages. | do ast fmd any substance in the
subminsion. In this centent, jst wee sefiar 2 recent decision of
the Apm Comtoapaeviod in 2008 LAB 1.C 4155(SC), Talwara
Co-Qpamive Cradit Serviee Secisty Lad. Vrs. Sushil Komar,
whessin it has bosn shesrved as beiow:

“Gowunt of a relief of roimstmtcment, it is frite, is not
sowtic. Geant of back wages is alse not sutomatic. The
industvind Comts whils ensrcising their power u/s 11 (A) of
the inbustvisl Dispwtes Act, 1947 are roquired to strike a
bolenee in 2 situation of this nutwre. For the said parpose,
osvtnin selovant facters, as for sxample, natwre of service,
e woeds and sepamer of recruitmvont viz. whether the
appeistment had been made in accordance with the
stuhsory sules, eic.”

‘ The same view was reiterated by another decision of
the Apex Comt reperted in G. M. Harivana Roadways Vrs.
Bndan Sing/h (2095) 5 SCC 991. .

Admistedly ne advertisoment was made for the Post

of Posa in reapect of the workman ner bor mame was
sosoummawidnd by the Employment Exchange or amy
itmewiow touk place for the soid post. k is alse admitiod
thet oo fosmal appointmont istter was isswed 40 her.

9. Having heard bath sides and having considered
the entivety of the facvts and circumstances of the case mid
haviag ragand te the vatie as lnid dowa by the Apex Comrt,
1 2 costanineed 40 Sold thet the wanlanan heas been rightly
sminstedby the Mamagemant i.c. N. F. Raibuay, Maligaon
and | do not find any wivevenst Wiegelity or impropricty
hoving bosa committed by the Managenent, thus calls for
o immfense by this Comt.

10. In the resuit, the onder of sormination stands
aliomed.

1. With the shosrvation indicated sbave, the issuc
thes anowered accendingly.

12. Sendthe swend to the Govemmont in accordasce

D. K. NOY, Presiding Officer
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New Delhi, the 17th June, 2009

§.0. 1897.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 1291/
" 2K6) of the Central Government Industrial Tribunal-cum-
Labour Court No. 2, Chandigarh as shown in the Annexure
in the Industrial Dispute between the management of Prasar
Bharati, Broadcasting Corporation .of India, and
their workmen, recelved by the C~|'mtral Government
on 17-6-2009.

[No. L42012/173&005-1R(CM-11)]
AJAY KUMAR GAUR, Desk Officer
TRIBUNAL-CUM-LABOUR COURT-I1, SECTOR 18-A,
CHANDIGARH '

PRESID[NG OFFICER ; Shri Kuldip Singh

CASE L D. No. 1291/2K6
Registered on 30-11-2006

Date of Decision : 7-11-2008
Jai Chand S/0 Shri Narainoo Ram R/a Village Shrog, P. O.

Chailly, Summer Hill, Shimia ....Petitioner -
Versus -
The Director, Prasar Bharati, Broadcasting Corporation
of India, Doordarshan Kendra, Shimla ....Respondent
APPEARANCE

For the Workman : Mr. S. R. Sharma, Advocate,
Forthe Management Mr. K. K. Tharkur, Advocate,
AWARD

The Government of India, Ministry of Labour, New
Detlhi referred the following matter for the adjudication of

this Tribunal by this Tribunal vide their No.L-42012/174/.

2005-IR(CM-IT) dated: 30-10-2006.

““Whether the action of the management of
Doordarshan Kendra, Shimla,. in terminating .the
services of Sh. Jai Chand w.e.f. January, 2003 js legal

and justified? If not, to what relief i is the workman

entitled 7”
2347Gl0g—7

 17:6:2009.

The notice of the reference was given to the parties
who appeared through their counsel and filed their
pleadings in the shape of statement of ¢tlaim, written
statement, replication and supported the same with their
affidavits. They also placed on record copies of some
documents and the judgement of the Central Administrative
Tribunal, Chandigarh. The case was being listed for the
evidence of the workman when proposal for settlement of
the dispute amicably was mooted. The workman submitted
that in case he is provided work and is engaged on contract
for any assignment for the category he had worked earlier

" or for work equivalent to that, he would withdraw hisclaim

against the management. The respondent Director accepted
the proposal and undertook to consider the engagement
of the workman on contract for any assignment keeping in
view his past experience of working with the management
on an equivalent status or. similar category provided he
withdrew his case. Statement of counsel for the workman-
and that of respondent Director wge recorded. In view of
the statement made by the respondent, the workman has
withdrawn from the contest of the case and does not want
to produce any evidence in support of the claim. There is
therefore, no evidence on record 1o show that the
management had terminated the services of the workman
Jai Chand w.e.f. January, 2003 and their action was not
legal and justified. For want of evidence the referece is
answered against the workman and the award is passed
holding that workman is not entitled-to any relief. Let the .
copy of the award be sent to the Appropriate Govemnment
for necessary action and the file be con51gned to records
after due completion.

~ KULDIP SINGH, Presic_iingOfﬁcer '
. % fawelt, 17 9, 2009
3T, 1898, -3ihifi faar P, 1947 (1947
w1 14) F W 17 % srgene ¥, e gven o o o
it . ewmem.ﬁmﬁammme
Wi, argay & FifEe sieifies firarg § sheifirs s,
AR ® v [Hed W& 3(C) of 19961 F WA
FT 8, S R T H 17-6-2009 FY {10 TA oAl
(€ qer~2oo4o;7:f/199s-am§_am(a°r—l)] :
New Delhi, the 17th June, 2009
S.0. 1898.—In pursuance of Section 17 of the

* Industrial Disputes Act, 1947 (14 of 1947), the Central

Govemment hereby publ:shes the award {Ref. No. 3 (C) of
1996] of the' Industrial Tribunal, Guwahati asshown in the -
Annexure in the Industrial Dispute between the employers
inrelation to themanagement of ONGC and their workman,
which was  received by the Central Governﬂwnt on’

o mb._bzoog;oﬁmws-m,(c-m
SNEH LATA JAWAS, Desk Officer
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ANNEXURE
.IN THE INDUSTRIAL TRIBUNAL :
GUWAHATI : ASSAM.
Reference No. C) of 1996

Present : Md, 8. Hussain, M. Lib. S¢; LLB,
Presiding Officer,
. Industrial Tribumal, Guwahati.

" In the-Matter of an Industrisl Disputc between:
. The Management of
Oil and Natural Gas Corperation, Nazirs.
Vs
Sri Jatin Kr. Nath,
Md. Safirasddin Adwaod,
Sri Deba Kants Das,
Sk. Nurmehapwmed AL,
Sri. Sreqmudns
Md. Basiratdin Alumed,
$ti Anil Ch. Das,
Sri Dijen Kalati
* Sri Pranab Botah,
Sri Parag Phukan,
. SriPrafulla Das.
Sri Bhadra Kanta Das,
Sri Rupam Kr. Das,
Sri Bipul Borush,
Sri Sunil Dey,
Sri Atul Ch. Das,.
. Md Rafiqul Hussain,
SriBijitNath.
Appearance

I N N R
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Ld Advocates- Mr. P, B. Choudhury,: for the

Management of ONGC.
" Mr.P.K, Sen,
Mr. P.K.Roy,

M. S. K. Chakraborty.

: Ld Advocntes-Mr A Dasgupta, for the Workmen.

AWARD

(1) This reference case had been registered on the
bas:s notification of Government of India, Minisrty of
Labour No. L-20040/77/95-IR(Coal-T) dated 21-11-96. The
Government of India vide that notification directed this
tribunal to adjudicate the term (Issue) :

“Whether the demand for regularisation by

management of Oil and Natural Gas Corporation,

Nazira and equal wages at par with their direct

coumterperts by S/Shri Jatin Kr. Nath, Md. Safiratddin
Ahmed, Sri Deba Kanta Das, SK. Nurmahammad Ali,
Sriprasad Das, SK. Basiratdin Ahmed, Anil Ch. Das,
Dijen Kakaty, Pranaby Borsh, Parag Phukan, Prafulla
Des, Bhadra Kanta Das, Rupsm Kr. Das, Bipul Boruah,
Sumil Dey, Atui Ch. Das, Md. Rofiqua! Hussain and
Bijit Nath is legal and justified ? If 50, to what relief
are these workmen entitied 7

(2) On registering the case this tribunal issued
notices to both the parties, and both the parties also filed
their respective written statement and additional written
stasoments in support of their respective claim. Both sides
also adduced their oral and documentary evidence to
establish respective claims. On hearing argument of both
sides, Ld. Advocates after recording the evidence, my
predeceasor presiding officer, on 30-11-2000, passed an
award, and declared thet the workmen are entitled to demand
for regularization which the management of ONGCL, ought
to do in the imterest of justice and equity and directed the
management of ONGCL to regularize the service of the
worlamen within a yeer, and to give them equal pay with
that of reguler omployee till their regularization in the event
of failure of management to regularize within said period.
Being dissatisfied with this award, the management went
to Hon'ble Gavhati High Ceurt and filed writ application
which was registered as WP(C) No.8368/2001 and Hon’ble
Gaubati High Court, delivering its judgoment, on 25-3-2004,
disposed of that writ petition and tlirestsd this tribunal to
give fresh decision on the dispute donnecting with eleven
persons excluding six persons-niathely-Shri Safiratddin
Ahmed, Sri Jatin Kr. Neth, SK Nurmohamimad Al, Atul Ch.
Das, Md. Rafiqul Hussain, Parag:Phukan, who, High Court
held, are contractors of contract labourers and also not
entitled to regularization. In the said judgment Hon'ble High
Court observed that the management has failed to set forth
material to satisfy the court that the remaining eleven
worknen are employees of the contractors and in the same
time the worlkamen side Ims also fatled to set forth matetial to
enable the court 10 be satisfied that the said workmen are
direct employee under the employer. And accordingly High
Court remanded the case for fresh decision on the dispute in
connection with remisining eleven persons on the basis of

(3) Afer recieving the case on rernsnd, this tribunal
gave opportunity to both the pasties to adduce additional
evidence as per direction of Hon'ble High Court and
accordingly the workamen side, filed affidavit of one Pranab
Borush and Besiratddin Ahmed as additional evidence who
wete also cross-examinied by the management side. The
management side also re-examined MW1-Ashok Kr.
Hazarika as additional evidence and he was cross-examined
bry the worianen side.

(4) Afer recieving additional evidence adduced by
the parties in complissce with the direction given by the
Hon’ble High Court in the judgment dated 21-5-2004 in
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WP(C) Nox 8368/2001. Thave heared the lengthy angument of
Ld. Advocate Mr. P. B. Choudhury for the management of
ONGCand of Ld. Advocate Mr. A. Dasgupta for the workmen
on6-1-09 28-1-09,29-1-09, 12-2-09, 13-2-09 3409,

_ 1 am giving my clecxslon on the term of reference
below— -

(5) The crux ofpleadmg of the woﬂmensxdeisas
follows Shri Jatin Kr. Nath-and 17 other persons named in
reference notification are land losers, whose lands were
acquired by ONGCL for oil exploration in the year 1986 and
in lieu of the land, ONGCL agreed to provide jobs to them
first temporarily and then on. permanent basis and relating
to that matter an agreement was entered between both
ONGCL and leader of AASU (Sibsagar Unit) and
GovernméMbof Assam on 10-9-86 under Chairmanship of
Shri P. Gogoi, e then Minister of State for Parliessentary
Affairs, in presence-of the then M. P. Mr P. Chaliha and
Shri-P. Hazarika, the tm.-M.L.A. In said meeting it was

also decided that 53 persohs of Changmai Gaon and 49
persons of Baliaghat Gaon whese land was acquired by
the ONGCL would be appeinted temporarily for 90 days,
subject to the renewal from time to time. It was also agreed

in other meeting held on 22nd and 24th Nov,1936, that

ONGCL would take step to-provide suitable employment
to at least one member of each family, whose land acquired
by them but ONGCL has not come forward to materiatize of
those agreement. Prior to agreement of dated 16-7-86
ONGCL had also decided to fill up the vacancies that would
arise time to time from the persons whose lands were
acquired by ONGCL, and 49 candidates from RDS and 56
from Baliaghat area appeared in an interview for jobs, but
“result of such interview was not. published by ONGCL.
The ONGCL, on enquiry by the Deputy Commissioner,
Sibsagar informed the latter that ONGCL’s commitment to
provide jobs to at least one person of land affected family
would be effected. The D.G.M. of ONGCL agreed that atleast

one member of each land affected family of Changmai Gaen

and Baliaghat Gaon would temporarily be apponned and
‘their service would be made permanent later on. The
workmen. named in the reference notice were given
temporary appointment and hence they were working as
security guard since 1986 without any break under the
control and supervision of authority of ONGCL but they
were not made permanent nor were given pay as per rate of

the permanent employee. The Standing Order of ONGCL. .

recognized three types of workmen viz (1) Regular,
(2) Temporary, (3} Casual as per clause 2(1) of Standing
Order. The workmen who have been working since 1986
entitled to be regularized in their service and if ONGCL feel
then these workmen should be trained-up as per agreement
on 1-8-86. But despite they have been working as security
gaurds about 10 years temporarily, their service have not
.been regularized and they have been continuing to workin

the said temiporary posts although_ jobs of security gaurds

is of perennial in nature. Being compel, they raised in this

mdus&nldnpuﬁebeforel!aeglmm]labmw
to Ministry of Labour, Governmént of India. Conitract

_ _Lnbow(llegﬂauonmdkbolﬂm)ket,lm which s social
welfare legislation, regulate the condition of contrast -

laboursandtoabohshntwhentheworhnmfouniltobe

perennial in nature. The post of Security Guards are
 perennial in nature snd the workmen have beeti working in

the said post since 1986, they are entitled 10 be regularized
in their jobs and their case is supported by Standing Order

of ONGCL as well as Comtract Labour (Regulation and -

Abolition) Act, 1970, mdtheymahoenhtle,dtosahl}'at

‘ _’pu-dateofsalm-yg:mtoregmnmployeec

6. Thecmxofﬂmpmeﬁhemls

_Guwahaﬂmdd;ﬂendedasﬁﬂmmdﬁnewpoﬂmseﬂt h

mmmmwmcmmumtm

mdm:ldsp\nemthmthemofh“z&)af

Industrial Disputes Act,. lNThmmecanbemdas i}
-individual dispute. The instant dispute-has not been

-=espwsedbyany&ademnonmmmdmdeﬂmdevmn N

Act, 1926, nwmwhomﬂmumoﬂh&w
dispute are not workmen within the. o Sec. 2(s)of

rmmmspmm,lmwmmmm
.and hence this tribunal has no. jurisdiction to direcs to
regularise their service unless the job.of guarding ONGCL's - -
‘properties through contract tabours is prohibited under

Section 10 of the Contract. Labour (Regilition and -

- Abolition) Act, 1970 by-Central Govermmant throtigh =

notification. If the instant reference is alfowed it would

tantamount to abolition of contract labourers taken forthe
‘ purposeofguardmgONGCL‘smemuandlmmﬂﬂs
tribunal has no jurisdiction to direct regularization. As the

- persons are contract labourers the Central Government has

1o power to refer the instant dispute to this tribunal. It is
disputing that the said persons are land losers whose lands
were aoquu’ed by ONGCL in the year 1986 ONGCL never
agreedtoprowde;obdtoﬂmsmdparsm Jtis fact that
agreements were entered into between -ONGCL and
‘tabourer contractors Shri Safiratddin Ahmed, Jatin Kr, Nath
Sk. Nurmahammed AH, Sri Atul Ch. Das, Md. Rafiqul
Hussain and Sri Parag Phukan, whereby-the compaay is _
procuring services of the contractors to’ safeguardthe
safety of its materials, machines lying at the drilling sites;
mdthecompmypmdﬁnecmacﬁorsﬂneamomtmthe
rates mentioned in the respective agreement. Before
engaging -cantractors, tenders, are invited dnd Company

successful tenderers. All the persoris whmmhjecf matter
of this reference have been engaged by the contfatiors.

'ONGCL isregistered under ContractLabour (Reguiation
" & Abolition) Act, 1971 and rules framed thereunder The

labourers engaged by contractors are nieither within

-lmowledgeofmeONGCLnMONGCprﬁymsdecmg

them, and there is no rclationship of emylwyer and .

 employec between ONGCL and the contenctor's abaurers.

mmmmmwemwmmhmmw%ﬁxedy

_entered into agreements with the contracior who-are - Z
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- the company from time to time to their workers. ONGCL

being the principal employer have the responsibility to
ensure that the labourers are being paid minimum wages
by the contractors, but the company has not received any
complaint for such non-payment to any contract
labourers.ONGCL is a statutory body and a ‘State’ within
the meaning of Article 12 of the Constitution of India. The
Company has its own recruitment rules namely Oil and
Natural Gas Commission (Recrvitment and Promotion)
Regulations, 1980 which prescribed that the company
cannot make any appointment in violation of the provisions
of said Regulation, and the company also have in no point
of time recruited the persons referred in the reference in
the company’s job. ONGCL never entered into any
agreement to appoint 53 persons of the Changmai Gaon
and 49 persens of Baliaghat Gaon nor they appointed them
at first instance for 90 days subject to renewal from time to
time. ONGCL had not agreed in a meeting heldon 22nd &
24th Nov., 1986 to take necessary measures to provide
suitable employment to, at ieast one member of each family,
whose lands were acquired by ONGCL. ONGCL was not a
party of meeting dated 16-7-86 nor agreed to fill up the
vacancies from the persons whose lands were acquired by

(ONGCL. The company has no policy at all to give any

employment to the persons whose lands have been acquired
by ONGCL nor they authorized any officers of the company
to say that the company would provide employment to the
said persons. The D.G.M. of ONGCL it never assured to
give employment to such persons temporarily for 90 days
which is subject to renewal from time to time, The connected
persons were never given temporary appointment. The
connected persons have never been working as security
guard since 1986 without break in the Qi filled in Rudra
Sagar nor they are working under the control and
supervision of the management. The question of giving
equal pay scale to the persons of the reference at par with
permanent employees does not arise at all having they are
not recruited as per Recruitment Rules, 1980 and nor
recruited directly by the company. The persons of reference
are engaged to perform watch duty for safeguarding the
materials, whereas the security personnel, who are the
regular employees of the company and appointed after
observance of Recruitment Rules, 1980, are required to
perform higher duties and responsibility and they are
responsible for carrying vut surprised supervising the men
posted in security duty point and they only are responsible

- for safety and security of the men, materials ofthe company

and contractors/labourers are responsible for watch and
ward duty in safeguarding the company’s properties in a
soft area where threat is less and materials only require
security. Standing Orders are not applicable to the persons
of the reference as they are not working under the company.

. It is not a fact that the persons in reference have been

performing the duties of security guards, under the direct
control and supervision of the management, and they have
been working for 10 years, and they yet continue to work

with disruption as jobs of security guards are perennial in
nature. Since employment under ONGCL is a public
employment, a person whose appointment has not been
made in accordamce with the provision of Recruitment Rules
of 1980 does not have any right to be appointed against
my permanent post in the shape of regularization. Mere
continuation of service of the persons for a long period, as
slleged, can not be a greimd for regularization of their
service mor they are entitied to get equal pay like that of
permeanent security personnel sppointed by the company.

7. Forwarding argument for the ONGCL Ld. advocate
Me. Chondhury submits thet as Hon’ble High Court vide
its judgnent, deted 21-5-04, holds that from the evidence
siready adduced by the parties it is neither established
thet the remsining eleven persons are contract labourers
under the contractor of ONGCL nor that they are direct
employees of ONGCL and hence these issue are to be
decided by the tribunal de novo on the basis of additional
evidence to be adduced by the parties, hence this tribunal
must have to decide these issues basing only on the
additional cvidence adduced by the parties after the remand
and this tribunal cannot re-evaluate evidence recorded
before. In rebuttal, workmen counsel Ld. advocate Mr.
Dasgupta subsmits that this tribunal has power to adjudicate
these issues afresh basing on all the evidences recorded
before and after the remand.

In this case, it is found from the record that my
predecessor Presiding Officer passed the award on
30-11-2000 after hearing both sides case and directed the
minagement of ONGCL to regularise the service of all
seventesn workmen and give them equal pay at par with
regular employes on ONGCL. Being dissatisfied with the
award, the management of ONGCL filed with petition before
Hom’ble High Court which was registered as W.P (C) No.
8368/2001 and was also disposed of by Hon’ble High Court
(Single Judge) vide judgment dated 21-5-04. By that
judgment Hon'ble High Court remanded case for fresh
judgment in connection with eleven persons with certain
directions. In the said judgment High Court held that six
persons out of seventeen persons namely (1) Shri
Safirstddin Ahmed, (2) Shri Jatin Kr.Nath, {3) Sk
Nurmahammad Ali, (4) Atul Ch. Das, (5) Md. Rafiqul
Hussain, (6) Sri Parag Das are contractors engaged by
ONGCL for supplying of contract Isbourers and no direction
with regularization of the said persons could have been
made as said persons are contractors themselves, The High
Court also held that ONGCL has not adduced any materials
to show that aforesaid eleven persons or any of them had
been engaged as contract labourers by the contractors
appoimted by ONGCL, and while no materials has been
forthcoming on the part of the management to satisfy the
court that eleven workmen concemned were employees of
the contractors and in the same time, there is hardly any
mmterials on behalf of the workmen to enable the court to
be satisfiod that the eleven workmen concerned were the
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direct employees under ONGCL, a fresh decision on such
eleven persons on the basis of such “additional evidence”
the parties may adduce required to be given by this tribunal.

- After perusing that judgment of Hon'ble High Court,
it appears to me that the Hon’ble High Court directs to
decide issues relating to remaining eleven persons basing
only on additional evidence adduced by the parties after
remand. So, I hold that the argument of Ld. advocate
Mr.Choudhury has force but of Ld. advocate Mr. Dasgupta
cannot be-sustained. Thus this tribunal is to.decide issues
basing mainly on the additional evidence adduced after
remand.

8. Now let us examine whether the parﬁes succeeds

10 establish their respective claim by adducing additional

“evidence or not. After remand of the case the workmen
side filed affidavits of Shri Pranab Borah and
Shri Basiratddin Ahmed as additional evidence as well as
the management side also re-examined MW1 Sri Ashok
Kr. Hazarika as additional evidence after remand.

By forwarding argument for management Ld.
advocate Mr. P .B. Chaudhury submits that the eleven
persons connected with the reference are contract labourers
who used to guard the machine and taols in the drilling site

at Gauri Sagar and they were being paid through their -

contractors and their works were not supervised by the
offices of ONGCL and they were also not known for the
management and the contractors engaged them in work
and the management paid amount to the contractors and
the contractors used to pay wages to them. Rebutiing that
argument, workmen’s counsel Ld. advocate Mr.Dasgupta

submits that these persons were direct employees under

the managemiént but temporary one who were employed
" by the management by holding interview where they
appeared and they were selected as they belong for families
whose property were acquired by the ONGCL for drilling
purpose but ONGCL kept them in temporary states till to-

day, although they have been working since 1986 and they -

have been working in the posts of security guards which
are of perennial in nature and not only that their works was
being supervised by the offices of ONGCL and they are

being paid salary selecting one of them as leader for-

" convenience and the company, with ulterior motive, shows
them as contract labourers, and that this tribunal has power
to lift the veil to see what is the real picture and if this
tribunal actually does so, it will find that the workmen are
direct employees under the company whose works are

being supervised by the company and they are belng paid -

wages by the company directly.

9. In the pleadings the workmen side states that all
the connected workmen belong to land affected families
whose properties were acquisitioned by ONGCL for drilling
purpose and ONGCL agreed to appoint at least one family

* member of each families and to that effect ONGCL entered
agreements with such families after discussions held in

presence of Deputy Commissioner of Sibsagar District on

22nd & 24th Nov.,1986; - béfore that also the ONGCL also

agreed in the meetings held on 10-9-86 to appoint at least

one member of each affected families; accordingly the

* connected workimen were appointed temporarily for 90 days

in the year 1986 subject to renewal later on, This plea stands
not proved according to Hon’ble High Court as seen from
the decision given in judgment delivered on 21-5-2004
'WP(C) No. 8368 of 2001. '

10. (a) Now let us see whether the workmen side
succeeds to prove that plea by adducing additional
evidence after remand of the case from Hon’ble High Cout.

© After remand ofthe case the workmen examinied Shri Pranab

Borah and- Md. Basiratddin Ahmed as their witnesses,
Both these two witnesses clearly state that they have not
submitted any documents to show that they were
appointed by ONGCL. Bothi witnesses are found to have
not submitted any appointment letter of other connected
workmen. They also admit that other connected workmen
have not given written suthority to them to depose evidenge
in their behalf. On the other hand other connected workmen

also have not turned up to give evidence to proof their -

respective claim nor sybmitted any appointment letter. To
prove the plea of appoint. W.W.3 Shri Pranab Borush in

- evidence states that exhibits §9, 20, 21,22,23,24,25 & 26
- are calling letters issued by ONGCL. Ld. Advocate Mr. :
Dasgupta submits that these documents are proof of ',

appointing connected workmen in the posts of security
guards in pursuance their agreements arrived in the meeting

" held on 10-9-86, 22-11-86 and 24-11-86, but Ld. Advocate
-Mr. Choudhury submitted that these documents do not

show that connected workmen were appointed by the

'ONGCL. In this case it is seen that except Basiratddin

Alimed and Pranab Borah, other connected workmen have
not turned up to give oral evidence nor they adduced
documentary evidence to support of their claim, It is already
found that Pranab Borah and Basiratddin Ahmed were not
given written authority by the remaining workmen to depose
evidence in. their behalf. After perusing the documents
exhibit.19 to exhibit 27 it appears to me that exhibit 19 is the
calling letter to Dwijen Kakati for a interview to be held
from 23-3-84 to 31-3-84; exhibit 20 is calling letter issued to
Basiratddin Ahmed to appear interview of such date; exhibit
21 is also similar calling letter issued to Bhadrakanta Das ;
exhibit 22 is the calling letter issued to Shri Shreeprasad

Das to appear interview on 20-5-85; exhibit 23 is a calling -

letter to Prafulla Das to appear interview on 20-5-85 ; exhibit
24 calling letter issued to Shri Bipul Baruah to appear in the
interview on 14- 5-85; exhibit 25 is a calling letter issued to
Pranab Borah to appear interview to be held from 24-3-84
to 31-3-84 From these documents it is clear that connected
workmen Dwijen Kakoti, Basiratddin Ahmed, B.K.Das, Shri

- Shreeprasad Das, Prafulla Das; Bipul Baruah and Pranab

Borah were called to appedr interview as amember of families
whose land acquired by the ONGCL , but these documents
do not show that they were actually appointed by t&ae
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ONGCL. The workmen side-exhibited no other documents
to show that they were appointed by the ONGCL after their
appearance in the said interview. W.W.3 Pranab Borsh in
the cross-examined admits that he has not submitted any
documents in support of his claim that he work for long
time and likewise W.W .4 Basiratddin Ahmed also, in cross-
examination, said that he has not submitted any decument
to prove that he is working as security guard for last 20
years and his co-worker Jatin Kr, Nath are still working in
the ONGCL. Thus it is found that these witnesses have not
submitted any documents in support of that stateraents.
W.W.3 & W.W4 also failed to submit any documents
support their oral evidence that they and other workmen
have been working as security guard since 1986 till today.
W.W.4 states that exhibits 28 & 29 is the documents to
prove their claim but after examining exhibit 28, it is found
that it is a agreements entered into by, ONGCL with their
labour contractors Shri Rafiqul Hussain to provide security
service in the drilling site and it is a documents of dated
1-4-07. So exhibit 28 is not the proof of the claim of the
workmen side, and after perusing exhibit 29 it is also seen
that it is a letter by which ONGCL informed W.W.4 that he
can not be appointed in any post but he may be called later
on.So exhibit 29 is also not a proof of appointing the
wotkmen by ONGCL as security guard in any occasions in
between 1986 and 1995. W.W.3 & W.W 4 aiso admit that
the wages were not directly given to them. Thus it is proved
that they were given wages through the contractors. W.W.3
states that the attendance register was being maintained
by ONGCL . It is found that workmen side neither exhibited
such attendance register nor called for such attendance
register from the ONGCL. This fact proves that ONGCL
never maintained such register of there eleven workmen
and ONGCL has no direct relation with them, nor they
supervised their duties. The management side withess
M.W.1 Shri Ashok Kr.Hazarika states that the workanen
were not known to ONGCL as ONGCL has no direct relstion
with confractual labour used by their labour contractors.
In the judgment of Hon'ble High Court by which this case
is remanded, Hon’ble High Court held that six persens of
referred 18 persons namely Safiratddin Ahmed, Jatin Kr.
Nath, Sk.N.Ali, Atul Ch.Das, Md.Rafiqul Hussain and Shri
Parag Kr. Phookan are labour contractors. This tribunal
has no authority to review such decision of the Hon’ble
High Court but to go accordingly to such decision. So it is
preved that in the relevant periexi these six persons were
labour contractors and they provided security services in
the drilling sites by engaging contractual labour. W.W.3 &
W.W.4 on the other hand admitted that the connected
workmen were later on shown contractual labour. it is already
found that the workmen side neither exhibitod atteadance
register, pay role, pay vouchers nor they called for such
documents from the authority of ONGCL. This circumstances
infers that the connected workmen were contravtual lebour
under abave named six labour contractors,

(b)Workmen sides counsel Ld. Advocate
M. Dasgupta farther submits that ONGCL authority agreed
to sppoint the connected workmen by entering into
agrosment in the meeting held on 10-9-86, 22-11-86 and
24-11-86 sad accordingly ONGCL appointed connected
worlamen as security guards temporarily and their service
were renewed time to time. The management.side Ld.
advocate Mr. Choudhury submits that ONGCL never
entered o such agreement nor ONGCL has any policy
decision 10 employ any member of land affected families
whose land was acquired by ONGC. I have also gone
through exhibit 15, exhibit 16 & exhibit 17 and it is found
that exhibit 15 is a minutes of discussion held on 16-7-86
between some public figures and officials of ONGCL in the
chassber of Deputy Commissioner, Sibsagar but it is not an
agresment of appointing the comnected workmen,; likewise
exhibit 16 is also minutes of discussion in the meeting held
on 1-3-86 in the chamber of Deputy Commissioner and it is
also not an agreement entered into by ONGCL to appoint
the workmen; likewise exhibit 17 is also the minutes of
discussion held on 10-9-86 and it is also not agreement
entered into by ONGCL to appoint the conmected workmen.
Secondly, even if it is supposed that in the said meeting
ONGCL sctually agrees to appoint the connected workmen,
yot these documents can not be proof of appointing them
having these are not appointment letters. So the argument
of id. sdvocate Mr. Dasgupta can not be sustained rather it
must be hold that argument of id. advocate Mr. Choudhury .
is sustmimable. Thirdly it is airesdy found that the workmen
side tosally fails to submits their respective appointment
letters or amy other documrents which reflects their
recruitment directly under ONGCL nor they have called for
any such documents from ONGCL. So it must be presumed
that the ONGCL has no such documents. It is fact that
ONGCL does not required to maintain any tegister of
comractual workmen employed by the labour contractors
as bocawse it is a burden of contractors themselves. From

~ evidences it is aiso seen that the workmen side witnesses

admit that they were shown as contractual Jabourer later
on. So this statement armounts to admitting the plea of
management that eleven connected workmen were:
contraciuel labourers '

{c) Both sides also admit that the Central Govt. has
not isswed netification prohibiting ONGCL to get their works
dome through comtractusl lsbourer. Thus it is established
that the Govermsment has not in.compliance with the provision
of Conract Labour (Regulstion & Abolition) Act.1970
prohibited ONGCL. to get some of their works done through
contractusl labourer. Moreover ONGCL. has also licence to
ongage contraceual labour. Thus it is ciear that ONGCL has
sutherity to get some of its works done émploying

(d) Workmen sides Id. advocate Mr. Dasgupta
swbmits that if the lid is lifted it must be found the workmen
e divect omployee of ONGCL and they are not contractual
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employee under labowr contractors. He fiirther submits that
the court is to lift the lead to find out the real status of the
workmen akhough they are sliown contractual labour. In
support of his submission. he refers-judgment of the
Hor’ble High Court (1)) WP(C) No- 8367/2001 (G.H.C)
(E)WP(C) No. 8369/2001 (G:H:C) Oil- & Natural Gas
Corporation Ltd: Vs, Union ofIndia and ONGC Contractual
Mazdoor Sanghi Sibsagar. (2) Writ Petition No.2 No:2601/.
2006 (G.H.C.) (i) Siva Prasad Bhattacharyee (i) Shri
Dharmeswar Pathak Vs, N.F.Railway & Union of India
(3) Writ Appeal No.4755/2001 S.C. General Manager ONGC
Silchar Vs. ONGC Contractual Workers Union
(2009)1SCC(L&S). | bave perused the cited judgment.

1 have found that in judgments in WP(C) 8367/2001°

WP(C)8369/2001and WP(C)2601/2006. Hon’ble Gauliati:
High Court observed that though the termis of reference
appears to have been rather loosely worded, as both the
parties were aware of the real issue involved in the

proceeding. The industrial adjudicator acted within the’

limits of his jurisdiction in lifting the veil so as to determine
the nature of the employment of the concerned workmen,

and that though the contractors who were shown to have -

engaged the contractual labour bad change from time to
time, yet the workmen had continued to remain employed
all along was not rebutted by the management and in such
situation contract agreement made by the management

were sham or a pretext and contract labourers are actually:
direct employee. In instant case it is seen that out of eleven-
alieged workmen only two workmen turned up and gives

evidences but they also failed to give details of their
employment under contractor’s or under authority:of the
ONGCL; other nine workmen neither filed affidavit nor
adduces evidence in support of their case. No piece of
documents relating to their engagement in the service of
ONGCL is filed by them. So in such situation the decisions
of the Hon"ble Gauhati High Court in the cited cases could
not come to help the workmen side, and thus these eleven
workmen can not be assurned to be direct employee of
InCivil Appeal No.4755/2001 Hon’ble Supreme Court
observed that the tribunal has power to lift the veil so is to
determine the nature of employment and the dispute
between the parties and for that purpose to look into
pleadings and evidences produce before it. In the said
case Hon’ble Supreme Court also upheld the view of the
ONGCL not the contractual laburers. After perusing that
judgment  have found that the learned Industrial Tribunal
had declared those workmen has direct employee in ONGC
aﬁerﬂndmgthefollomngcmmme C

“1)- Thatthere existed a relanonshlp ofmaster and
o servant.
2) “That there was no eo'ntractor appointed by
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3) That the ONGC used to supemse and ajlot works
*toindividual workers. ;
4) ThatﬂleONGCtookdlscxptmmy action and ca]led ~
for explanations from thie workers.:
5) The workers were paid wages though they dnd
not attend their duties due to Cachar Bandh and
_ due to floed.
'6).The wages were paid direct to the workers by the
" ONGC and the acquittance roll was prepared by
the management to make payment to the
workmen”.

"~ Butinthe mstam case none of cl‘rclunstances found
by the tribunal in the cited cdse is established from
analysis of eviderices adduced So guidmg by the dectston
of the said case, this tribunal can not come into conclusions
that the alleged workmeni of the instant case are direct

_employee under ONGCL. Secondly,from analysis of

evidence it is alrem:ly proved that these eleven workmen-
are contractual labourers and it is also found that they

failed to show that they have been working as contractual

labour since 1986 to 1995, In suchcircunistances it shallbe
presumed that they worked as contractual labour-
intermittently during the relevant period, and as a result it

can not be said that the contractial agreement arrived into

betweentheONGCLandiabOurconuactorsmshamandf

or camouﬂage to cover the real nature of the employment;
and in the result I hold that the,obsmation of the Hon’ble

High Court in WP(C)No.8367/2001 and WP(C)NO'. 8361/

2001 could not come to help the workmen.

“(e) Learned advocate Mr.Asis Dasgupfa further
submits that Ext.6 in the representation filed by the wotkmen
demanding appointment on the ground being members of
land loser families. 1 have perused Ext.6 found thatitis a
representation filed by these eléven workmen along with
same other person demanding employment on the ground:
of being members of larid loser families. Ext.6 can not be
said to be a appointment letter or: promme Tletter to give

-employment to the’ slgnatories Learned advocate

Mr.Dasgupta fuirther submits that Exts 4 & 8 are some

~ documents which proved that sofe of the workmen were

considered by the ONGCL for employment but it is found
that Ext.8 is nothing but a work certificate in the case of Anil

Dis are relating to year of 1983-84-and hence this document

does not relate to relevant period and so it can not be
presumed to be proved of appointing Anil Das after 1986,
Secondly Ext4 is a document acknowledged receipt of
testimonials filed by Safiratddin Ahmed. The Hon’ble High
Court already declared Safiratddin Ahmed. as a labour
contractor and so Ext.4 has no relevancy in the present case. -

(f) Leamed advocate Mr.Dasgupta further submits

- that Exts. 12 &13 are also documents relating to appointing

alleged workmen by ONGCL . After perusing Exts. 12 and
13 it is found that Ext.12 to ONGCL by Asstt. Employment
Officer asking ONGCL to inform him for whether they have
given, top priority to land affected families in the
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employment under ONGCL or not, and Ext.13 is also a
. correspondence by the Deputy Commissioner,Sibsagar to
the Commissioner, Government of Assam, Home Deptt.
requesting the latter to ask ONGCL to appoint the member
of land affected families in the service of ONGCL. These
two documents are not appointment order nor they signify
that the workmen were appointed in any post.Thus the
argument of Ld. Advocate Mr. Dasgupta is not sustainable,
rather the argument of Mr.Choudhury that the alleged
workmen were only contractual labour is sustainable.

Leamned Advocate Mr. Dasgupta submnits that Exts. I,
-2 and 3 are some documents issued to some workmen and
these documents proves that workmen are direct employee
under ONGCL. 1 have perused these documents and it is
found that these three documents are letters issued to
Safiratddin Ahmed regarding his candidature for a post
and these are not in connection with other workmen. It is
already found that Hon’ble High Court in the judgment
dated 21-5-2004 [(WP(C) 8368/2001)] declared Safiratddin
Ahmed as a labour contractor, so , it is must be held that
these documents are not proof of appointing the workmen
by the management side. Secondly, Exts. 15,16 and 17 are
also not agreements to appoint workmen in posts under
ONGCL, these are minutes of discussions on the claim of
appointment by persons of land loser families of village
Baliaghat and Changmai Gaon whose lands were acquired by
ONGCL. So these documents cannot be presumed to be proof
- of appointing the workmen directly under the management.
(g) Learned Advocate Mr.Dasgupta further submits
that exhibits A to G by which the management trays to
establish that workmen are contractual labourers are sham
document and alleged agreements are camouflage to cover
the real status of the workmen. In rebuttal, Ld. advocate
Mr. Choudhury submits that these are real documents i.e.
agreements with labour contractors to provide security
service in the drilling sites. After perusing the judgment of
dt. 2]-5-04 Hon’ble High Court in WP(C) 8368/2001 it is
seen that Hon’ble High Court on the basis of these
documents held that some workmen Safiratddin Ahmed,
Jatin Ch. Nath, Sk. Noor Mohammad Ali, Atu! Ch.Das,
Rafiqul Hussain, Parag Phukan are labour contractors
who provides security service in the drilling site. In view
of that decision, [ also hold that Exts. A to G are genuine
agreement deeds and these also infers that other eleven
workmen are contractual labourers.

(hyLearned Advocate Mr. Dasgupta further submits
that th€ security service where workmen were engaged of
perennial in nature and these eleven workmen have
working continuously since 1986 and hence they are
i permanent employees as well as direct employees under

~ ONGCL. In rebuttal, Ld. advocate Mr.Choudhury submits
that the workmen have not been regularly working since

1986, and ONGCL has regular staff also to guard the drilling

site. After scrutiny of evidence it is seen that the workmen fail
to produce any kind of evidence to establish that they have

been working since 1986 without any break. ,So, it is not
combiisihed thet the worlanen have been working since 1986
continuously a3 contractuai isbourer. Hence, the argument of
Ld. advocate Mr. Dasgupta has no force .Thus it is proved:
only the’ fact that the worlanen worked in different occasions
only and they are not regular employees nor direct employees.
On the other hand when it is established that out of 18
worlumon, six are labour contractors who have presently also
been providing security service to drilling site. This fact causes
stromg presumption that eleven workmen are contractual

{i) Learned advocate Mr. Choudhury submits that as
per Section 101 & 102 of Evidence Act the burden is on the
worianen to prove their claim that they are direct employees
under ONGCL but not contractual labourers and while they
failed to discharge that burden they cannot take benefit on
weakness of evidence of the management side. In the
present case it is found that the workmen side totally fail to .
discharge such burden. So, they cannot take weakness of
evidence of the management side. ,

(j) From above discussion it is established that the
eleven workmen of this reference case as enlisted above
are contractual lsbourers who were empioyed by tabour
contractors in the relevant period and they were being
paid by ONGCL through the labour contractors and they
worked as contractual labourers during relevant period.
Reversely it is held that the plea of connected workmen
that they were emploved and appointed by the ONGCL
directly and they have been working under ONGCL as .
security guards under supervision of ONGCL since 1986 -
tili today as direct employees under ONGCL, is not
established at all. :

11. Now let us remined whether the law permits
regularisation of service of contractuai labourers.

(a) Learned Advocate Mr.Choudhury submits that
the regularisation of service of contractual labour
prohibited under Contractual Labour (Regulation &
Abolition) Act,1970 and accordingly, these eleven alleged
workmen are not entitled to regularization of their service.
In support of his swbmissions he refers to a series of cases
decided by the A pesc Court and somie others High Courts’.
He refers to a case decided by Constitutional -Bench of
consisting of 5 Judges (2006) 4 SCC.P.1. Secretary State of
Kamataka & Others (Appellant) Vs. Uma Devi & Others.
{Respondent). Referring that case Ld. Advocate
Mr. Choudhwry submits that the Supreme Court by that
judgment strictly prohibited regularization of service of
contractual labour, casual labour and other temporary
workmen under the Govt. Deptt. and Govt. Undertaking. I
have perused the said judgment of the Hon’ble Apéx Court
and found that Hon'ble Apex Court observed that
“absorption, regularization, permanent continuance or
petmanent continuance of temporary, c¢ontractual,
casual,daily wage and ad hoc employees appointed/
recruited and continued for long in public émployment
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dehors the constitutional scheme of public employment
-and such absorption, regularization permanent
continuation of such workmen is not permissible; merely
because an employee is continued under cover of an order
of the court under litigious employment or. had been
continued beyond terms of his appointment by the State
or its instrumentalities, he would not be entitled to any
right to be absorbed or made permanent in service, merely
on the strength of such continuance, if the original
appointment was not made-by following: due process of
selection as envisaged by the relevant rules; it is not open
to the court to prevent regular recruitment at the instant
of such employees; issuance of direction for absorption,
regularization or permanent continuance of temporary,
contractual ,casual, daily wage or ad hoc employees amount
to creating another mode of public appointment which is

not permissible”. Thus it is found that Hon’ble Supreme

Court vide that judgment completely prohibited absorption,
regularization or permanent continuace of temporary,
contractual, casual, daily wage or ad hoc employees in
service but directs to fill up the vacancies through
advertisement and calling interview as per appointment
rules. Guiding by that management,] hold that the eleven
alleged workmen who are found to be purely contractual
labourers are not entitled for regularization or absorption.

(b) Learned Advocate Mr. Asis Dasgupta also refers
to a case which is U.P.Electricity Board Vs.. Pooran Chandra
Pandey, 2007,11 SCC, 92 and submits that the ratio of Uma
Devi’s cases (Supra) is not'to be followed in the present

case. In rebuttal Ld. Advocate Mr. Choudhury refers to

(2008) SCC 1, Official Liquidator (Appellant) Vs. Dayanand
and Others (Respondents) and submits that the Bench
consisting of three Judges of Supreme Court directly
attacks the decision of two Judges bench in Puran Chandra
Pandey’s case and held that the decision of the said case
cannot make ratio of Uma Devi’s case in effective. I have
read the decision of Uma Devi’s case and it is found that
Apex Court in that case observes that “by virtue of Art.
141, the Judgment of the Constitution Bench in Umadevi's
case is binding on all courts including the Superme Court
till the same is overruled by a larger Benchs. The attempt to
dilute the rulings in Uma Devi’s by the suggestion in Pooran
Chandra Pandey case that Umadevi's case cannot be
applied to case where regularization has been sought for in
pursuance of Art. 14, held, is obiter and the. two-Judge
Bench in Pooran Chandra Pandey's case had no occasion to
make any adverse comment on the binding character of the
Constitution Bench judgement in Umadevi's case- and the
comments and observations made in Pooran Chandra
Pandey's case should be read as obiter and should neither be
treated as binding by the High Courts, tribunals and other
judicial fora nor should they, be relied upon or made the basis
for bypassing the principles laid down in Umadevi's case”.
After perusal of judgment in Dayanand's casc it is
found that the obervation made by the Supreme Court in

2347G105—8

. Pooran Chandra Pandey's case should be read as obiter

and should neither be treated as binding on High Courts,
tribunals and other judicial fora nor should they be relied
upon or made the basis for bypassing the principles laid
down in Umadevi's case. Thus it is clear that the direction
given by Supreme Court in Uma Devi's case is binding on
all High Courts, tribunals and other judicial fora while
they deal with the matter of absorption and regularization
of service of casual labour, contractual Iabour, temporary
employee. Thus it must be held that as per obervation of

Supreme Court in Uma Devi's case, the present workmen -

are not entitled to regularization of their service.
(c) Learned advocate Mr. Choudhury, by referring

to decision of Apex Court in Steel Authority of India’s

case (Supra), submits that Sec. 10 ‘Contractual Labour

- (Regulation and Abolition) Act, 1970 does not provide for

regularization of service of contractual labourers. This
submission of learned advocate Mr. Choudhury sustainable

as because the said Act is applicable all over India;

(d) Learned advocate Mr. Choudhury again submiits
that the present dispute is not an industrial dispute as

because no relation of employer and employee in between

ONGCL and the eleven workmen is established having the
claimants are only coritractual labourers. He also refers
LLJ 2007 P. 201, Post Master General, Kolkata and others

" Vs. Tutu Das decided by Supreme Court, have found that

Supreme Court in that judgment decided that completion
of 240 days of service is not relevant for regularization and
daily rated labourers cannot claim regularization and if such
labourers were terminated without complying that the

~ provision of Sec. 25F of Industrial Dispute Act cannot be

ground for regularization of his service. Thus.in view of
above judgment Hon'ble Apex Court not hold that in the
instant case the workmen are not entitled to regularization.
of their service on the ground their long service under
ONGCL as contractual labourers and that the submission
of Ld. advocate Mr. Dasgupta that the workmen are entitled
to regularization on the ground of long service has no

- force. Reversely, I also hold that the present dispute is not

an industrial dispute having the workmen are-labourers

under the contractors and no employer and employee-

relation is created between ONGCL and them and that
they are not workmen within the definition of Sec..2(S) of
Industrial Disputes Act nor their-problem is-industrial

. dispute under definition of Sec. 2 (K) of the Act.

{e) Learned advocaté Mr. Dasgupta submits that
ONGCL has set of Rules for absorption of contigent
employees, and the present workmen are -entitled to
absorption under that Rules..I have perused that Rules
which came into force on 15-7-1962. The Rules define
“contingent employee” as (a) temporary and (b) casual
employee but it does not include “contractual labour”
Secondly, the workman side also fails to show exlstence of
any policy of ONGCL for absorbing contractual labeur.

From the case referred by Ld. Advocate Mr. Choudl_!ary—
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i.e. State of Kamatka Vs. K.G.S.D. Canteen Employees
Association 2006(109) FLR Page 18 it is seen that Apex
Court observes that neither the court can frame scheme for
regularization ncr it can direct state to frame a scheme for
regularization, even if the state frame scheme for
regularization under Article 162 it can not override the
scheme in term of Article 309 of the Constitution; what can
be regularized is an irregularity and not an illegality, the
constitutional scheme, which the country adopted, does
not contemplate any back door appointment; a state before
offering a public service to a person must comply with the
constitutional requirements of Article 14 and 18 of
constitution; all actions of state must confirm with the
constitutional requirements; a daily wager in the absence
of statutory provision in this behalf would not be entitled
to regularization. Thus it is seen that cited case supports
the subm ission of Ld. Advocate Mr. Choudhury.

12, Learned Advocate Choudhury referring to
decision of Apex Court in 2006 AIR. SCW 6414 Gangadhar
Pillai Vs. M/s. Siemens Ltd. submits that Apex Court
oserves that temporary employee can not be directed to be
regularized even of they have worked for 240 days; the
concepts of 240 days of work is not meant for regularization,
it is meant for purpose of retrenchment compensation and
in the event of violation of provision of Section 25F of L.D.
Act direction may be issued for reinstatement in the same
post and incumbents’ service can not directed to be
regularized. | have persued the said judgement and found
that Bombay High Court says Mr. Choudhury submits. In
another referred case of the management side-2007 1 CLR
48 Indian Drugs and Pharmaceuticals Limited Vs. Workanen,
Apex Court observes that no right is vested in any daily
wager to seek regularization, rules of recruitment can not
be relaxed, temporary employee has no right to continue
till superannuation which right the permanent employee
has got, so direction can not be gven in favour of temporary
employee to continue in service. -

In another referred case of Ld advocate Mr.
Choudhury-i.e. U.P. Power Corporation Ltd. Vs. Bijli
Mazdoor Sangha, 2007 AIR SCW 2776, Supreme Court
observes that their case not be a case for regularization
without there being employer—employee relationship; if a
case fact situation is covered by what is stated in para 45
of Uma Devi’s case (Supia) Industrial Adjudicator can
modify the relief but that does not dilute the observation
made by that court in Uma Devi’s case about regularization.

In another referred case of management side, i.e.
State of M.P. V. Jogesh Chandra Dubey, 2006(8)SCC page
72, Apex Court observes that where the workman did not
hold any post, they are not entitled to regularization. “In
view of above judgements, I hold that workmen of this
case are not entitied to regularization as they are not
holdings posts”.

R e L I U T ITIY T

[ X FHI Y RS T

In another referred case of management side—Punjab
State Warchousing Corporation Vs. Manmohan Singh and
others, 2007(2) LLJ 519, Supreme €ourt, aftertaking not of
decision in Uma Devi’s case (supra), held that scheme for
regularization of irregular appointment may be made out
but not for illegal appointment. “In view of that observation
of Supreme Court [ hold that the workmen of the instant
case can not claim regularization.”

Leamed advocate Mr. Dasgupta submits that the
pressent workmen are entitled to regularization of their
service. In support of his argument he also refers to certain
cases (i) Hasan Bhai Vs. Ultek Factory, 1970(4)SSC P. 258,
(ii) Sewel Authority of India cases 2001(7) SSC page 107,
(iii) Secretary of Haryana Electricity Board Vs. Suresh, 1999
(3) S8C 601, (iv) U.P. Electricity Board Vs. Pooran Ch.
Pandey Case, (2007)11 SCC 92. 1 have examine alt the case
laws submitted by L.d. Advocate Mr. Dasgupta. [ have also
eximine the decision of the Hon'ble Sypreme Court in Uma
Devi's case as well as in Dayanad’s case (supra) and it is
found that the decision of Hon’ble Supreme Courtin Uma -
Devi's-case yet hoid force in the event of setting aside
the decision in Pooran Ch. Pandey’s case by the judgement
in Dayanand’s case. Therefore, I hold that the argument of
learned advocate Mr. Dasgupta is not sustainable and the
woriomen are not entitled to regularization.

Thus from above discussion it is crystal clear that
the eleven workmen as named above are not entiteld to
regularization as they prayed. Even if it is presumed to
have been proved that they belongs to land loser families
whose land were acquired by the ONGCL, then also this
forum can not direct for regularization or absorption in any
post of ONGCL having that dispute is not an industrial
dispute but a private dispute. As these eleven workmen
are not entitled to regularization of their service under
ONGCL, they are not entitled to equal wages at par with
regular employees. However there is no bar on them to
work as a contractual labour under labour contractors as
long as they wish and they are also entitled to get wages
from the labour contractors at the rate of daily wages fixed
by the Govt.

13. Because of what has been stated and discussed
above, | hold that the eleven workmen namely : 1. Deba Kanta
Das, 2. Sriparsad Das, 3. Basiratddin Ahmed, 4. Anil Ch. Das,
5. Dijen Kakati, 6. Pranab Borah, 7. Prafulla Das,
8. Bhadra Kanta Das, 9. Ruparn Kr. Das, 10, Bipul Baruah, and
11. Bijit Dus are not entitled for regularization or absotption in
any post; and they are also not entitled to equal wages at par
with direct counterparts (permanent security guard). In this
way the terms of the reference are answered.

Given under my hand and seal on this the 15th day
of May, 2009. Send the copies of this award to the
Government.

MD. S. HUSSAIN, Presiding Officer
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New Delhi, the 18th June, 2009

S.0. 1899.~In pursuance of Section 17 of the .

Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 5/2007)
ofthe Central Government Industrial Tribunal-cum-Labour
Court No. I, Chandigarh now as shown in the Annexure
in the Industrial Dispute between the employers in relation
to the management of Department of Telecom and their
workman, which was received by the Central Government
on 18-6-2009.

[No. L40012/88/2006-IR(DU)]
SURENDRA SINGH, Desk Officer
| _

BEFORE SHRI GYANENDRA KUMAR SHARMA,
PRESIDING OFFICER, CENTRAL GOVT.
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT-I,

Case No. LD. 5/2007

Smt, Veero W/o Shri Joginder Singh, C/o Shri Dinesh
Kumar & Shri Chaman Lal, Adv. 3431, Sector-15-A,
Chandigarh. * ...Applicant

Versus
The General Manager, Telecom, BSNL, Pathankot
...Respondent
APPEARANCES
For the workman : None
. Shri Anish Babber.
AWARD .
Passed on 4-6-2009
Central Government vide notification No.L-40012/

For the management

88/2006-IR(DU), dated 12-1-2007, hasreferredthe following

dispute to this Tribunal for adjudication :

“Whether the action of the management of General
Manager, Telecom,; BSNL, Pathankot, -in terminating
the services of their workman Smt. Veero, w.e.f.
14-4-2005 is justified and legal? If not, to what relief

the workman is entitled to?” . '

2. Neither the workman is present nor represented
by any one. Witness of the management is present from
Pathankot. Learned counsel for the management is alsa
present. On perusal of the order sheet, jt is evident that for
the last three dates fixed for the hearing of this case,

‘workman has not ensured her presence. Even aff' idavits

have not been filed by the workman.

Accordingly, at this stage | have no option otherwise
than to return the reference as such to Centra! Government

- inthe absence of the workman for non prosecution. Central

Government be informed, file be consngned

. Chandigarh 4-6-2009

_ G K. SHARMA, Presiding Officer
¢ feeett, 18 97, 2009
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New Delhl, the 18th June, 2009 - '

~ 8.0. 1900.—In pursuance of Set_:tlon 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 94/98)
of the Central Government Industrial Tribunal-cum-Labour
Court No. I, Chandigarh now as shown in the Annexure
inthe Industrial Dispute between the employers in relation

_ to the management of Central Poultry Breeding Farm and

their workman, which was received by the Central
Government on '18-6-2009. -

' [No.L42012/8295-IR(DU)]
" SURENDRA SINGH, Desk Officer
ANNEXUPRE

BEFORE SHRI GYANENDRA KUMAR SHARMA,
PRESIDING OFFICER, CENTRAL GOVT.

| INDUSTRIALTRIBUNAL-CUM-LABOUR COURT,

CHANDIGARH
CaseNo.LD.94/98
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Shri Gumam Singh, Viilage-Ramgarh Mandanan, PO-
Morinda, Tehsil-Ropar. ...Applicant

Versus

The Director, Poultry Project Central Poultry Breeding Farm,

~ Industrial Area, Chandigarh.

.. .Respondent
APPEARANCES
For the workman : Sri R P.Rana
For the management : SriK.K. Thakur
AWARD

Passed on: 9-6-09

Government of India vide notification no.L-420 12/
82/95-IR (DU) dated 18-5-98 referred the following industrial
dispute for judicial adjudication.

“Whether the action of the management of Central
Poulory Breeding Farm Chandigarh, Industrial Area
representing through its director in terminating the
services of Sh. Gurnam. Singh, Poultry Inspector
w.e.f 11-10-1977 is just and legal? If not to what
reiic fthe workman is entitled to and from which date?”

After: cceiving the reference, this Tribunal summone
both of the parties. The parties filed their respective
pleadings which adduced the evidence.

On perusal of the pleadings and evidence of the
parties, it is evident that dispute in question is relating to
the shortage of 1,973 birds from the poultry farm from the
custody of the workman. It is alleged by the workman that
for shortage of 1,973 birds, fair and proper inquiry was not
conducted and on the basis of violation of principle of
natural justice he hias prayed for his reinstatement into the
service with all the consequential benefits after setting
aside the termination order.

. The management of poultry farm alleged that on
shortage of 1,973 birds from the custody of the workmsan a
departmental inquiry was conducted and on the basis of
report filed in the departmental inquiry the service of the
workman were terminated. The manager of the poultry farm

- was also held responsible for shortage of the birds in the

departmental inquiry and 50% of the total costs of inds
were ordered to be recovered from the workman. For
recovery of Rs. 15,000, a civil seit was. filed wiich lns. been
decreed and the same has been confirmed oy Fon e Migh
Couzt.

It is also alleged by the management of poultry farm
that against the termination order that the worioyan filed a

civil suit in the Court or sub-judge and the suit of the

workman was dismissed. Against the order of Civil Court,
an appeal was preferred by the workman in the Court of
District Judge and the District Judge referred the same to
the Central Administrative Tribunal on jurisdictional issue.
The Central Administrative Tribunal heard the matter and
dismissed the claim of the workman. ‘

1 have heard the workman in person. Opportunity for
hearing was aiso afforded to the management of poultry
farm but no one turned up.

On perusal of the materials on record, it is evident
that on receiving a complaint regarding ‘the shortage of
birds from the poultry farm on 3-9-1973 a departmental
inquiry was held. An enquiry officer was appointed. On
perusal of the inquiry report and entire proceedings, it is
further evident that enquiry officer provided all possible
opportunity of being heard to the workman. During
arguments, workman also conceded that he replied the
charge-sheet and appeared before the enquiry officer. He
also conceded during arguments that enquiry officer also
conferred the opportunity to lead the evidence in defence.

Thus, on the statement of workman which he
conceded during the argument before this Tribunal and
after pursuing the entire materials on record, 1 am of the
view that all possible opportunity of being heard during
the departmental inquiry was given to the workman. Copy
of the chargesheet was provided to him. He replied the
charge-sheet. He has ensured his presence before the
inquiry officer and he participate in all the inquiry
proceedings. On perusal of the enquiry report and
proceedings, it is aiso evident that copy of inquiry report
was also provided to him, opportunity of personal hearing,
and hearing on the proposed punishment was also
conferred. Thus, | am of the view that fair and proper inquiry
was conducted against the workman and there has been
no violation of the principle of natural justice while
cenducting the inquiry by the enquiry officer and awarding
the punishment by the disciplinary authority.

After termination order the workman preferred a civil
suit before sub-judge which was dismissed. The District
Judge during appeal for want of jurisdiction referred the
matter to Central Administrative Tribunal and the Central
Admninistrative Tribunal was kind enough to dismiss the
cleim of the petitioner by holding that there is no ground to
imterfere in decree passed by the Civil Court. The Central
Administrative Tribunal cannot act as the Court of appeal

in a mattor against a decree passed by the Civil Court. The”

District Judge referred the matter to Central Administrative
Tribunal on jurisdictional issue and Central Administrative
Tribunal should have heard the matter afresh without taking
any cognizance of the decree passed by the Civil Court.
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Justice to any workman under the provision of
Industrial Disputes Act-cannot deny; just on the ground
of deLay That is the reason that this Tribunal has
considered all the issues raised by the workman,

As stated earlier, that there has been no violation of
principle of natural justice while conducting the inquiry by
the enquiry officer for awarding the punishment,

The decision of enquiry officer is é.pparehtly
according to law. He has perused the evidence as per the

rules of principle of natural justice while giving finding in-
his report. Likewise, the disciplinary authority has inflicted -

the punishment of termination. of the workman from the
services in proportionate of the committed misconduct.
The workman has rightly terminated of his misconduct of

shortage of 1973 birds. This punishment also finds favour

by the decree of Civil Court for the recovery of Rs. 15,000
as 50% cost of shortage of birds.

Accordingly, this reference is answered that action
of the management of Central Poultry Breeding Farm,
Chandigarh in terminating the services of Sh, Gumnam Singh,
Poultry Inspector w.e.f. 11-10-98 is just and legal and the
workman is not entitled for any relief. Let the Central
Government be approached for publication of award, and
thereafter, file be consigned.

G K. SHARMA, Presiding Officer
¢ feet, 18 <A, 2009

T, 3, 1901, —edfires oy rffirm, 1947 (1947
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A * wydd  gag el o T Fiel @ e,
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43/2007) B VR w2, ﬁﬁwmaﬁls-s—zm
FY A EA 1 |

[€. Te-42011/100/2006-31% 3R (F g) ]
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New Delhi, the 18th June, 2009

$.0, 1901.-—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 43/2007)
of the Central Government industrial Tribunal-cum-Labour

Court, No. I, New Dethi nowas shown in the Annexure in .

the Industrial Dispute between the employers in relation

to the management of C.P,W.D. and their workman, which '

was received by the Central Governmenton 18-6-2009.
- [No. L-42011/100/2006-IR(DU)]
SURENDRA SINGH, Desk Officer

ANNEXURE

BEFORE DR. R K. YADAY, PRESID]NGOFF]CER,
' CENTRALGOVT. INDUSTRIALTRIBUNAL-CUM-
LABOURCOURTNO.I NEW DELHI,

L D. No. 43/2007 -

Shri Guru Charan ‘

Through The General Secretary,

All India CPWD (MRM) Karamchari Sangathan,

‘House No. 4823, Gali No. 13, Balbir Nagar Extn.,

Shahdara, Dethi-32 .
) ...Workman
Versus
The Executive Engineer, .
‘D’ Division, CPWD,
~ Kidwai Nagar, New Dethi *
.. .Management.
AWARD '

Guru Charan Singh was employed as Plumber with
Executive Engineer ‘D’ Division CPWD, Kidwai Nagar, New
Delhi on 17-9-1971 . He was entitled in situ promotion in
the scale of Rs. 4000—6000 in pursuance of circular issued
by the Director General (Works) CPWD on 3-12-92. He
raised issue before the authorities, but to no avail.
Conciliation Officer was approached by All India
CPWD(MRM)Karamchari Sangathan in that regard, but
conciliation proceedings failed. The appropriate
Government vide its order No. L-42011/100/2006(IR(DU)
dated 21-5-2007 opted to refer the dispute for adjudication
to this Tribunal with following terms : -

“Whether the demand of the Al India CPWD(MRM)

“Karamchari Sangathan for grant of in situ promotion to

Shri Guru Charan, Plumber w.c.f. 1-1-97 is legal and justified?
If so, to what relief the workman is entitled to and from
which date?”

2. Claim statement was filed by workman pleading
therein that he was working as Plumber with the

management, w.e.f. 17-9-71. _

He was drawing maximum pay in the scale of
Rs. 3050 to 4590 w.e.f. December, 1996. Director General -
(Works); CPWD issued orders on 3-12-91 'for promotion
for career advancement of group ‘C’ and’ D' employees.

He was entitled for promotion in situ capacity w.e.f. Istof

January, 97. Clarification was issued by the management
vide O. M. No. ZWIZOUG-EC X dated 8- 7-2006 wherein it



BRI LN IS P IR T ] uu’n 3

4002 THE GAZETTE OF INDIA: JULY 11, 2009/ASADHA 20, 1931

 [Pa&r I1—S&c. (i)

was stipulated that the workman was eligible for in situ
* promotion prior to 8th of August, 1989 . Further guidelines
~ were issued in that regard by the Director General (Works)
CPWD on 1st of August, 2007. Despite these directions he
was not given promotion in situ capacity. His
discrimination in that regard was uncalled for. He claims
that he is entitled for promotien in site capacity in the pay
scale of Rs.4000-6000 with 1 st of December, 1997 alongwith
fixation of pay and arrears of wages, besides interest.

3. Notice of the claim statement was sent to the
management on 8-11-2007. Shri V.S.Verma, Head Clork
- appeared before the Tribunal, Matter was adjourned for
filing of the written statement. In between the workman
was given promotion in situ capacity w.e.f. 1-1-97 in the
scale of Rs. 4000-6000. His pay was fixed in that scale and
all payments were released to him. The workman made a
statement before the Tribunal, declaring therein that since
he has been promoted in the scale of Rs. 4000-6000 in situ
capacity w.e.f. 1-1-97, his claim stands satisfied.

4. Since the workman was promoted in the scale of
Rs.4000-6000 in situ capacity w.e.f. 1-1-97 , there remains

no dispute to be adjudicated. Consequently, a No Dispute
Award is passed. It be sent to the appropriate Government

for publication.
. Dr. R. K. YADAV, Presiding Officer
¢ feweht, 18 97, 2009

L, 3W, 1902 —ifr e srfufrm, 1947 (1947
w1 14) 4 17 % Sgeer , B30 quer ., swg A,
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7% fing, Tow sfirerd
New Delhi, the 18th June, 2009

S. 0. 1902,—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Centrai
Government hereby publishes the award (Ref. No. 44/2007)
of'the Central Government Industriai Tribunal-cum-Labour
Court No. [, New Delhi, as shown in the Annexure, in the
Industrial Dispute between the employers in relation to
the management of C.P.W.D, and their workman, which
was received by the Central Government on 18-6-2009.

[No. L-42011/84/2006-IR(DU)]
SURENDRA SINGH, Desk Officer

BT A Tt i R TT il e

[LEY ETR 2 Y PR Forrpaey ey

BEFORE PR R K YADW PRESIDING OFFICER,
CENTRAL GOVIRSIMENT INDUSTRIAL TRIBUNAL-
CUMLABOUR COURT NO.1 NEW DELHI
KARKARDOOMA COURT
OOMPLEX DELH

L D. 44/2007
Thwough The General Secrotary,

House No. 4623, Gali No.13, Balbir Nagar Extn,,
Shohdwrn, Dolri-32. @0 L. Workman
Versus

The Exocutive Enginoer,
‘S’ Division, CPWD,
R.K.Puram Kidwei Nagar, New Delhi. ... Management
| AWARD | |
Balbir Singh was employed as Carpenter with
Executive Emgimesr ‘D’ Division CPWD Kidwai Nagar,
New Delhi en 7-9-1972. He was entitled in situ promotion in

the scale of Rs.4000-6000 in pursuance of circular issued

by the Director General (Works) CPWD on 3-12-91. Hg,
raised issue before the authorities, but to no avail.
Concilistion Officer was approached by All India
CPWD(MRM)Karamchari Sangathat in that regard, but
conciliation proceedings failed. The appropriate
Government vide i Ordor No. L 4201184/2006(IR(DU)
dated 21-5-2007 has opted to refer the dispute for
adjudication to this Tribunal with following terms: ‘
“Whether the demand of the All India CPWD(MRM)
Karamchari Sangathan for grant of in situ promotion
to Shri Belbir Singh, Carpenter w.e.f. 1-1-97 islegal
and justified? If so, to what relief the workman is
entitlod to and from which date?” '

2. Claimn statement was filed by workman pleading
therein that he was working as Carpenter with the
management, w.c.f. 7-9-72 . He was drawing maximum pay
in the scale of 3050 t0 4590 w.e.f. 1-1-96. Director General
(works) CPWD isswed orders on 3-12-91 for promotion for
caroer sdvancement of group ‘C’ and ‘D’ employees. He
was entitled for promotion in situ capacity w.e.f 1st of
Jamuary, 97. Clarification was issued by the management
vide OM No0.22/24/2006 EC X dated 8-7-2006 wherein it
was stipuleted that the workman was eligible for in situ
prometion prior to 8th of August, 89. Further guidelines
were issued in that regard by the Director General (Works)
CPWD on 1st of August, 2007. Despite these directionshe
was not givea promotion, in situ capacity. His
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discrimination in that regard was uncalled for. He claims

* that he is entitled for promotion in situ capacity in the pay

scale of Rs.4000-6000 with 1 st of December, 1997 alongwith
fixation of pay ¢ and arrears of wages, besides interest.

3. Notice of the claim statement was sent to the

management on 8- 11-2007. Shri V.S.Verma Head Clerk
appeared before the Tribunal. Maiter was adjourned for
filing of the written statement. In between the workman
was given promotion in situ capacity w.e.f. 1-1-97 in the
scale of Rs.4000-6000. His pay was fixed in that scale and
all payments were released to him, The workman made a
statement before the Tribunal, declaring therein that since
he has been promoted in the scale of Rs.4000-6000 in situ
capacity w.c.f, 1-1-97, his claim stands satisfied. - -
4. Since the workman was promoted in the scale of
Rs.4000-6000 in situ capacity w.e.f. 1-1-97, there remains
no dispute to be adjudicated. Consequently, a No Dispute
Award is passed. It be sent to the appropriate Government
for publication. ‘

. Dr.R.K.YADAV, Presiding Officer
7§ fieeh, 18 53, 2009

81, 3, 1903, —3eifis v SRR, 1947 (1947
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New Dethi, the lSth_June, 2009

S. 0. 1903.—In pursuance of Section 17 of ihe
Industrial Disputes Act, 1947 (14 of 1947), the Central

Government hereby publishes the award Ref. CGIT/NGP/

16/2003 of the Central Government Industrial Tribunal-
um-Labour Court, Nagpur as shown in the Annexure in
the Industrial Dispute between the management of Central
Government Health Scheme, and their workman, which
was received by the Central Government on 18-6-2009,

[No. L-42012/272/2001-IR(CM-H)]
AJAY KUMAR GAUR, Desk Officer
ANNEXURE

BEFORE SHRI A. N, YADAV PRESIDING OFFICER,
CGIT-CUM-LABOUR COURT
NAGPUR.

Case No. CGIT/NGP/16/2003

Respondent

Dated : 3-6-2009

Sh.GajamnBlsanlealdya e
Quarter No. 105, ShasmNagar
Nagpur-440008 _

Petitioner

Party No.!

Versus -

_The Additional Director
. Central Government Health Scheme
Seminary Hills, Nagpur
Party No.2
AWARD |
~ Dated 03-06-09

The Central Government of India after satisfying the
existence of disputes between, The Additional Director
Central Government Health Scheme Seminary Hills Nagpur
No.1 and Sh.Gajanan Bisanji Vaidya Quarter No. 105, Shastri
Nagar- Nagpur -440008 Party No. 2 referred the same for
adjudication to this Tribunal vide its Letter No. L-42012/-
2722001 IR (CM-11) Dt. 18-11-2002 under clause (d) of sub .

Section (1) and sub Section (2A) of Section 10 of Industrial

Dispute Act, 1947 [14 of 1947] with the following

. 'schedule —_

“Whether the action of the Management of CGHS, .
Seminary Hills Nagpur in terminating the services of
Sh. Gajanan Bisanji Vaidya w.e.f. 28—9-1990 instead of
regularizing the services is legal and justified? If hot, to
what relief he is entitled to?

1. The petitioner approached to thls tribunal with the
contentions that he was engaged after calling hls”:name
from Employment exchange by the management on
1-5-1988 and worked till 30-09-88 on daily wages. He was
paid at the rate of Rs 10 till 25-8-1988 and latter on
Rs. 16.60 as wages per day. He was working from 6.30am -
to 1 pm. He was posted at in the hospital of the managemcnt
in Rambag unit No.5 and other dispensaries. He was
performing the duties of taking signatures of employees
on muster roll and all the other work as directed by the
office including cleaning and closing the hosﬁital He was
again appointed on 13-4-89 and discontinued on 30-9-89
Aocordmg to him hie worked as fallows:

In 1988 from—— 2-5-88 to 30-9-88
In 1989 from—— 17-4-89to 30-5-89
In1990 . from—— 1-05-1990 to 28-09-90

2. On 3-5-91 Settleinent was arrived at, as he ‘
approached to the labour officer after his termination where
in Management agreed to regularized him on getting the

‘sanction of the post from the Govt. he further contended -
~ that Sh. Kawdu Pawanikar, Sh. Sewakram Gangadhar -

Paradkar, Sh, P.R.Patil and Mr. Shasi Bagade were absorbed
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as Choukidar and peons though they were initially
appointed as waterman avoiding him. However as per
settlement he was again appointed as waterman as under

In1993 from  20-4-93to 30-6-93
In1994 from  84-94to0 18-6-94

He again raised the dispute as he was terminated
w.e.f. 18-6-94. He raised the grievances before Central
Administrative Tribunal, Nagpur, where he was directed to
raise the dispute labour court under Section 10 of I. D. Act.

3. Further, according to him he filed the statement of

| claim before the Industrial Tribunal No.2 at Bombay on

5-10-1995. However, he was again appointed from 8-6-96
and was removed from the service from 15-7-96. The Hon'ble
Tribunal passed an Award on 22-6-96 declaring the action
of the management is legal and justified. Then the Petitioner
challenged the Award by filing the Writ Petition before the
Hon’ble High Court in Writ Petition No.1584 of 97
requesting to reinstate with the continuity of the service
with the consequential benefits. However, the Hon'ble High
Court passed an Order while- making the appointments in
future even if the names are to be called from the
Employment Exchange. This Order challenged by the
Petitioner in LPA No.44 of 99 wherein the LPA by Order
dt.20-11-2000 that if he wishes to raise the dispute regarding
regularization on the ground subsequently employees were
regularized, He must raise the dispute before the Industrial
Tribunaj and therefore he withdraws the LPA.

4. After this Order he filed the statement of claim
before the Industrial Tribunal, Nagpur after filing the
statement of claim before Labour Commissioner {Central)
at Nagpur. Further, according to him, as per Govt. Circular
dt.10-9-93 also he is entitled for regularization in Class-IV
cadre. He is the senior most in the cadre of Class-IV
employee and he has right for getting absorption on regular
basis in cadre Group (D} and also has a right of being
appointed on regular basis. He has requisite qualification.
He has failed in 8th Std. He has been issued Identity Card
of Handicapped candidate dt.14-11-2002 by the Social
Welfare Officer, Zilla Parishad, Nagpur for reservation of
the post, seats for handicapped person. He is getting a
concession from the railway as well as ST buses. He was
appointed for the pest of Waterman by an Order dt.27-4-
2000 for summer vacation, However, as he was admitted in
the hospital and was not able to join the duties; he gave
the leave application. In the year 2001 he was again
appointed on the post of Waterman in summer season.
However, as the Petitioner being disable and handicapped
he could not join. He requested the mianagement to refer
his case for medical board for appointment to the post of
group D cadre in reservation category of handicapped

LI [ I [T T

person and he be made permanent. Similarly in the year
2002 and 2603 also consequent apon the receipt of order of
appointment for summer season of the year 2003 the
petitioner instead of joining the duties as a Waterman
requested to refer him to the medical board because he had
become handicap. However Party No.1 did not consider
his request. Thus according to him the management has
violsed the provision of Section 25C, 25G and 25F of
Indmstrial Disputes Act and Rule 77 of Industrial Dispute
(Comtral) Rules 1957. Finally he prayed to regularize his
services in Class-1V cadre on permanency basis w.e.f. the
date on which his juniors were absorbed and he may be
granted consequential benefit.

5. The management appeared and filed its Written
Statement resisting the claim of Petitioner. It has contended

that it is the fourth round of litigation resorted by the
Petitioner. He has approached to all the forums on the
same ground, with the same request and on the same
cause of action. According to it at Nagpur during summer
season in ail the Central Government as well as the State
Government Offices for keeping the offices cool make the
arrangement of Khas tatties for which a separate funds are
sanction by the Competent Authority. Previously about
the 15 years back Khas taties were installed and workers
were engaged through Employment Exchange to fetch the
water and sprinkle it on the Khas tatties. They were paid
daily wages as fixed by the respective Collectors. On the
introduction desert coolers to store the water and refill the
coolers, the daily wager both men and women are engaged

through employment exchange and paid minimum daily

wages as fixed by the competent authority. They are purely

seasonal worker employed for the specific period and
though they are called as a Waterman their work is not of 2
perennial nature. The Petitioner was engaged as daily wager
for the work of sprinkling water during summer season of
1998 as his name was sponsored by the employment
exchange with other workers. His services were
discontinued after the work was over,

6. There is no regular cadre of a Waterman in any of
the offices as work is of seasonal nature. The Central
Administrative Tribunal as weil as the Central Govt.
Industrial Tribunal- cum-Labour Court has already passed
the Awards Shri Dilip Sondawale who was engaged as a
Waterman for a particular summer and had requested for
regularization. His O. A. was dismissed by the C.A.T. on
14-12-1994. Similarly the Petitioner had also filed O. A.
bearing No.1279 of 1992 before the CAT and the petitioner
has withdrawn it. The Petitioner had raised the dispute
before Central Govt. Industrial Tribunal vide reference No.
CGIT /18 of 1995 and the Tribunal on 22-10-1996 justified
his termination as legal and proper. Besides this the

) PY R T T T Er e N e o S e
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Petitioner has challenged the Award dt.22-10-96 of CGIT
before the Kigh Court judicature at Bombay Nagpur Bench
in writ Petition No.1584/97. The Hon. H.C. maintained the
order of the Tribunal holding that the Order of CGIT was
proper and gave direction to the management to give
preference to him whenever the seasonal daily wager are
to be engaged. He chalienged the above Order in latter
patent appeal No.144 of 99 which-was dismissed as
withdrawn. However a liberty was given to seek appropriate
remedy from the appropriate court in case he wants to
challenge his termination on the ground that his junior
were retained. Thus according to him this is the fourth
round of litigation on the same ground and facts before

CAT, CGIT and the Honble High Court. In fact it is res

judicata, This is nothing but the abuse of process of law.

7. Having submitting the above history it has denied
all the contention of the Petitioner it has denied that the
management had ever agreed that it would give a regular
employment, [t was agreed even without sponsoring from
the employment exchange for the engagement of waterman
during the summer season he would be considered for
engagement. Accordingly he was subsequently engaged
in summer season. Shri Kaudu Paunikar and others were
selected for the appointment to the Group D posts as per
rules as they were sponsored by the employment
exchanged and they were not appointed or absorbed on
the ground that earljer they were working as a waterman.
There is no seniority list of daily wager engaged for
seasonal work. Similarly it was not necessary for the
management to refer him to the medical board as he was
not an employee and there was no relationship as an
employer and employee. Thus acoording to him there is no
substance in the claim of the Petitioner and it deserved to
be dismissed in limine with exemplary costs.

8. The petitioner has adduced his evidence on the
affidavit. No body appeared for the management and cross-
examined the petitioner, In fact except filing the W.5. no
body has taken any interest on behalf of the management
even the copy of the arguments, submitted by him is not
taken. What ever it may be let us consider the merits of the

“case. It is undisputed that he was engaged during summer
season as indicated by the petitioner in his statement of
claim, The management denies that he was-appointed on
any permanent and sanctioned post. There is no post or

cadre -of the waterman. He was appointed as seasonal ~

employee for sprinkling the water on the khas tatties during
summer season only on daily wages. The submissions of
the management seems to true that this is the fourth round
of the litigations. Earlier he has approached to all forums
except Honorable Apex Court, He in beginning approached
to Central Administrative Tribunal, State Labour Court,

2347Gif09--9

" C.G.LT. Mumbai, Hon’ble High Court (Single Bench) letter

Pendant court, and again before then C.G.L.T. Nagpur. The
Hon’ble Division Bench of the H.C. has given the order to
give him the preference while giving appointments

_ obviously as seasonal worker for fetching and sprinkling

water on khas tatties and the management js undisputedly
following it. However the petitioner claims that he should
be regularized as permanent workman in group “D” cadre.
The claim of the petitioner was already rejected by all the
authorities. He was engaged and hardly worked
continuously for three to five months only. The details of

. the working period is given above which makes clear that

he never completed 240 days continuous service in-one
year. His appointment orders are also clear enough to show
that he was appointéd as seasonal employee only during
summer season. In view of the reported case of Umadevi
the management has right to appoint for particular period
and purpose. Therefore the management has commltted
no wrong in refusing the permanency to him.

9. He has given the names of above persons who are
alleged to be junior to him were later on given appointments.
In fact there is nothing to show that they were regularized
or absorbed on the basis of their earlier seasonal services
as Waterman. No seniority is required to be maintained of
seasonal workers, Their appointment in group “D” has no

. concern at all with the previous service as waterman. They

were appointed separately as they were successful in
process. They were not absorbed hence there cannot be a
comparison with them. Neithér he can be regularized nor
can the compensation be. awarded to him
U/s 25(F) or 25(G) on this ground. He is not entitled for the
compensation.

10. Further he has claimed the regularization on the
Office Memorandum dated 10-9-1993 but this circular is
not helpful to the petitioner because it does not cover the
seasonal workers. He has never rendered continuous
service for one year or 240 days which is necessary for
Uls 25 (F). The petitioner worked as seasonal employee
only for the short period as enumerated above. He can not

~ be regularized on the basis of this Office Memorandum

dated 10-9-1993 also.

'11.No doubt the management has not adduced any
evidence or the notes of arguments but it will not get any
right due to their absence. The workman has to prove his
case independently. The petmoner is not entitled for
regularization or for retrenchmeit compensation. The claim
of the petitioner has no substance. It deserves to be -
dismissed. The action of the management is proper and

' legal Hence this negative Award

AN, YADAV Pres;dmgOfﬁcer
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New Delhi, the 18th June, 2009
'8.0. 1904.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award {Ref. No.100/
2002) of the Central Government Industriat Tribunal-cum-

Labour Court, Lucknow as shown in the Annexure in
the Industrial Dispute between the management of Indian

. Telephone Industries Lid., and their workmen, received

by the Central Government on 18-6-2009.
[No. L-42012/136/2001-IR (CM-1I)]
AJAY KUMAR GAUR, Desk Officer
ANNEXURE

CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-
CUM-LABOUR COURT, LUCKNOW

Present ; Shri N, K. Purohit, Presiding Officer
L D. No. 106/2002
Ref. No. 1-42012/136/20681-IR(CM-II) dated : 28-5-2002
BETWEEN

Sh. Lakshini Prasad Trivedi
Acharya Nagar, Dr. 1.P. Singh Road,
Near Alok Vidyalaya, Town & Post Lalganj
Raebareilly

AND

The Executive Director
Indian Telephone Industries Ltd.
Doorbhas Nagar
Raebareilly

AWARD
29-5-2009

By Order No. L-42012/136/2001 -IR(CM-1I) dated : 28-5-2002
the Central Government in the Ministry of Labour, New
Delhi in exercise of powers conferred by clause (d) of sub-
section (1) and sub-section (2A) of Section 10 of the
Industrial disputes Act, 1947 (14 of 1947) referred this
industrial dispute between Sh. Lakshmi Prasad Trivedi
Acharya Nagar, Dr. 1P, Singh Road, Near Alok Vidyalaya,
Town & Post Lalganj Raebareilly and the Executive
Director indian Telephone Industries Lid. Doorbhas Nagar
Raebareilly for adjudication.

B T e it U TR AV YRR P Y PYIIFARENY FapRer Ty

“Whether the action of the management of Indian
Telephone Lid. Raebareilly in removing Sh. Lakshmi
Prasad Trivedi from services w.e.f, 23-4-1982 is legal
and justified? If not, to what relief the workman is
entitied to?”

2. Background facts in nutsheel are as follows.:

The workman Sh. L.P. Trivedi was employed as
category D Clerk in the Indian Telephone Industries Limited,
Racbareilly and charge sheet dt. 6-7-81 for alleged
misconduct mentioned therein, was served upon him. The
workman replied the said charge sheet vide his reply
dt. 7-7-81. The management of Indian Telephone Industries
Limited, Raebareilly not satisfied with the explanation,
initiated departmental enquiry against the workman by
appointing Dy. Manager Sh. Sunil Kumar as enquiry officer.
The enquiry office vide his letter dt. 18-8-81 fixed 30-8-81
for enquiry and informed the workman that he may engage
his representative to defend the case. The worker vide his
letter dt. 26-8-81 sought adjournment. The worker vide his
letter dt. 25-10-81 reugested for postponing the enquiry
proceedings till 31-12-81 as he is on leave without pay. The
enquiry officer fixed another date for departmental enquiry
as 1-11-81. In the circumstances ex-parte proceedings took
place and the enquiry officer afier considering the entire
musterial submiteed his report dt. 18-12-81. Subsequently, the
worlanan was removed from services vide impugned order
dr. 234-82..

3. After his removal from services’ the workman
filed a conciliation case berore Conciliation Officer,
Lucknow under UP L.D. Act, 1947 there upon the

‘workman'’s case referred by the U.P. Government to the

IT(I1) Lucknow. It held that the domestic enquiry
conducted by the employer was not just & fair.
Subsequently, the management filed a writ petition no.
4061/84 in Hon'ble Allahabad High Court, on 14-8-34
against the above order which was dismissed for nen-
prosecution. At the stage of management evidence, before
LT.(I1) in 1.D. case no. 94/83, an application challenging
the jurisdiction of the 1. T.(II) by the management stating
therein that the reference of U.P. Government is bad in
faw and the L.T.(IT) has no jurisdiction to proceed further
in the matter as the State of U.P. was not appropriate
government as far as Indian Telephone Industries Ltd,
Raebareiily is concerned & ultimately the said objection
was accepted by the 1.T. (II), Lucknow. Subsequent to
this, the industrial dispute was raised before the
concerned competent authority. Failure of the conciliation
proceeding necessitated the appropriate government to
refer the matter for adjudication before this Triburial.

4. The case of the workman is that he was on
sanctioned study leave without pay and was out of station
during enquiry. He had requested for postponing the
enquiry till he resume duty but the request was not
granted and instead an ex-parte enquiry was

T
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surreptitiously and hurriedly completed within a week
without informmg the workman that the enquiry would be
conducted ex-parte. 1f the management was reaily
convinced about the gravity of the charges leveled against
the workman and were very earnest and wanted to
- complete the endquiry within a specified period, they could

have cancelled workman’s leave and recalled him to duty

to launch formal disciplinary proceedings against him.
Though that would have appeared a bit harsh but no
one couid have doubted in the faimess of such an action
because that would have provided the workman anp
opportunity to associate himself with the conduct of
enquiry and in the process be convinced of its fairness.
The wotkman has also alleged that he was selected for

appointment against the post of category ‘D’ Clerk but ..

was unjustly made to join on the lower post of category
*C’ Clerk and when he protested against this injustice, the
employer launch disciplinary proceeding in retaliation.

5. The management has submitted that enquiry
conducted was perfect, fair and proper and the workman
attended the enquiry on-25-10-81 and sought adjournment
beyond 31-12-81 on various grounds. The enquiry officer
denied his request after due consideration and fixed the
next-date 1-11-81 but the workman did not attend the
enquiry on the said date and did not send any
communication to the enquiry officer seeking adjournment
for said date and did not send any communication to the
enquiry officer seeking adjournment for his non
appearance. Under the above circumstances enquiry was
conducted ex-parte and there is no violation of principle

of natural justice. Before deciding the case on merit, the

then Leamned Presiding Officer on 11- 10-2002 framed
following two issues.

1 ¥ i % fe faei e gt & s
T ?

2 T wiw afur F e gmegef (ved)
22

6. Both the sides filed documentary evidence and
the worker examined himself whereas the management
examined Sh.V.K.Singh in support of their respective
case. After hearing both the parties, while deciding the
preliminary issue No. 1 in favour of the workman,
following order was passed by the Tribunal on 26-7-2006;

“The departmental enquiry vitiates as the same is
in violation of the principles of natural justice.
Management is directed-to. file the documentary
evidence and list of witnesses on 13-9-06 as stated

in the body of the order. There is no question of -

proceeding on issue No. 2 as the enqmry has
vitiated.” :

7. In pursuant to said order management
submitted a list of witnesses C-37 and list of documents

C-38 and examined Smt. Sashi Bala Singh on 3-5-07 in order

R T : WO 11, 20094597 20, 1931 3 4007

to prove charges leveled agéinst the workman for alleged
misconduct mentioned in the charge sheet. In rebuttal, the
workman has exarnined himself on 9-8-07.

8. Heard the learned representatives of both the
sides and scanned the reilevant material on record.

9. It is pertinent to mention that the proviso of
section 1 1A envisages that in any proceedings under this
section, the Tribunal shal! rely on the material on record
and shall not take any fresh evidence. But in the matter
of Necta Kaplish vs Presiding Officer, Labour Court and
another while considering the question of material
evidence under Section 11A of the 1. D. Act, Hon'ble
Apex Court has held;

- “In all cases where enquiry has not been held or
the enquiry has been found to be defective labour
court/tribunal can call upon the management or the
employer to justify action taken against the workman
and to show by fresh evidence that the termination
or dismissaj order was proper. If management does
not lead any evidénce by availing of this
opportunity, it cannot raise any grouse any

- subsequent stage that it should have been given
that oppertunity, as the Tribunal, in those
circumstances, would be justified in passing an
award in favour of the workman, If however,
opportunity is availed of and evidence is adduced
by the managemant, validity of action taken by it
has to be scrutinized and adjudicated on the basis
of such fresh evidence.”

“It is a fallacious argument that it was open to
management to rely upen domestic enquiry
proceedings, including the evidence recorded by the
Enquiry Officer, and that management was under no
obligation to lead further evidence, particularly as
the management was of the view that the charges
against appellant stood proved on the basis of
evidence lead before the Enquiry Officer, It is also
not correct to say enquiry proceedings constituted
material on record under Section ll -A and they
could not be lgno

“Records pertaining domestic enquiry would not
constitute ‘fresh evidence’ as those proceedings
have already been found by the Labour Court to
be defective. Such record would also not constitute
‘material on record’, within the meaning of Section
11-A as the enquiry proceedings, on being found
bad, have to be ‘ignored altogether. The
management for a limited purpose of showing at the
preliminary stage that the action taken against the
appellant was just and proper and. that full
- opportunity of hearing was. given to her in
consonance with the principles of natural justice.
This contention has not been accepted by the
" Labour Court and the enquiry has been held to be
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bad. In view of the nature of objections raised by
the appellant, the record of enquiry conducted by
the management ceased {0 be “material on record”
within the meaning of Section 11-A and the only
course open to the management was to justify ‘its
.action by leading fresh evidence before Labour
Court. If such evidence has not
been led the management has to suffer the
consequences.”

10. In view of the above legal position the
proceedings of the domestic enquiry including evidence
rccorded by the enquiry officer, is to be ignored to prove
charges leveled against the workman and to justify action
against the-workman. The management can only rely on
fresh evidence i.e. evidence adduced subsequent to the
order dt. 26-7-06 passed by the Tribunal whercby the
proceedings of the domestic enquiry held vitiated due to
violation of principle of natyral justice.

11. In the charge sheet. dt. 6-7-81, the charges
levelled against the workman for alleged misconduct
are as under :
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14.

14.5

14.17

1424

1428

14.31

1433

1446

14.54
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Abetment of or atternpt to commi, or commission
of any misconduct or act subversive of discipline.

Aproaching higher or political authorities direct
or through other person or exerting external
pressure for promotion, transfer or any other gain
or in connection with any representation except
through proper channel. If any person writes or
otherwise brings political or other pressure to
further workman’s case it will be assumed that
he has done 3o with the knowledge and approval
of the concerned worker and he (worker) will be
lisble for action under sub-para above.

Disclosing to any unauthorised person or
persons any information in regard to the working
or process of the factory, which comes into the
possession of the employees during the course
of their work, ‘

Distribution or exhibition within the Company’s
premises of any newspaper or bills or pamphlets
or posters without the previous sanction of the
Manager.

Collecting of signatures for collective
representation during working hours.

Theft, fraud, or dishonesty or wilful damage in
connection with the Campany’s business or
property or any of the organizations spensored
by the Company.

Gambling, drunknesses, riotous, disorderly or
indecent beheviour or any act subversive of
discipline or efficiency in the premises of the
Company.

Threatening or intimidating, molesting or
assaulting any empioyee or employees of the
Company in connection with and/or arising out
of his employment with the Company.

Not maintaining absolute integrity or not
maintaming devotion of duty which is expected
of a loyal employee of the Company.

Breach of any Standing Order, violation of any
condition or contract of employment or lawful
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instructions issued by the Management from time
to time and for the time being in force.

Yt TR W WS @ 7Rk

ey Tu1 wete @ s W o

B¢ frarig € i s el At e @ TR
% o aRY AT 18(1) & IFmig Fo B
fradsgiamd

ard: g T TR W T STReT &

s @ A R @ e s fafe W
wary o € 1 o S ST9 TR SHaE 99
¥ 7 firan | =% WA S F s oW wery o

- vt T A ¥ ok e | s

T qaifam Sfim sk =5 s
T gfrewa JehER sredi o
T
firr s

12. To prove the aforesaid charges, the management
has examined Smt. Sashi Bala Singh who has stated that
period from 9-9-75 to 17-10-2002, she was working under
the opposite party as Sr. Administrative Office Asstt. She
has not deposed anything against the workman regarding
alleged charges. She has stated that Anil Garg, S. N.
Dhobal, Manju Lal, B. N. Gupta, Ajay Sharma, M. P, Pillai
and Arvind Agarwal are now not working in the company.
She has further stated that either they have rétired or
. left the services and their present address not available
and they are not avilable on the address given by them,
She-has further stated that doguments in file A2-18 which
have been mentioned in the !isl\of documents A2-17, bear
the signatures of said persons. She has further stated that
documents filed alongwith list of documents
C-38 also bear the signatures of the aforementioned
persons. In cross-examination she has admitted that the
workman had never worked with him. When chargesheet
was issued by Karmik Vibhag to the workaan, she was in
Personal Section and she had not dealt with the file of
the workman. She has also stated that she had heard
-about the death of Sh. S. N. Dhabal. As regard remaining
witness she was not sure whether they are still alive or
not. She has also shown her ignorance about their
retirement. :

13. In rebuttal, apart from reiterating the averments
made in his statement of claim, the workman has stated
that the representation dt. 10-12-78 against the unjust act

- of the management appointing him against the post of
“category D Clerk instead of category ‘C’ Clerk, was
-submitted by him through proper channel and later on in
this regard a joint representation was also given to the
Prime Minister on 18-1-1980 by A. K. Choudhry, and said

matter was also raised by the union but the management
deliberately started corresponding with the workman by
addressing the reply o the said representations in his
name to-save Sh. R, C. Srivastava, who was working in
Karmik Vibhag. This was done to create evidence against
the workman for initiating proceedings againgt him.

14. The learned representative on behalf of the
management has contended that charges levelled against
the workman stand proved by the documents filed by the
management and secondary evidence of Smt. Sashi Bala
Singh. He has further submitted that soon aftér removal
from service, the workman made a request dt. 27-5-82 for
issuance of experience certificate for the purpose of
organisation in Bar Counsel, Allahabad and got enrolled
himself as an Advocate on 11-6-82 and he is a practicing
lawyer. Thus the movement the workman got himself
register with Bar Counsel of U.P. he ceased to be a
workman under LD. Act. He has also submitted that the
Enquiry Officer, Presiding Officer and other witnesses
have left organization long back and théy are not available
on the addresses available with the company. Sh. S. N.
Dhobal has expired long back. In such circumstances no
primary evidence could be produced. Smt. Sashi Bala
Singh the then Asstt Manager (HR) has been examined
to prove the signatures of the Enquiry Officer presenting
officer and other witnesses on the relevant documents
pertaining to domestic enquiry. In support of his
contentions he has relied on 2007 (112) FLR 865 SCC Muir
Mills Unit of NTC (U.P.) Ltd. and Swayam Prakash
Srivastava and another and 2007 (114) FLR 1176 Peter
Ramesh Kumar and Director, Marshalls Power and -
Communication India (P) Ltd., Chennai and others.

15. Per contra, the leamed representative on behalf
of the workman has urged that charges against the
workman are vague and ambiguous. There. is no specific
allegations and particulars about-date, time and persons.
He has also urged that mere production of the documents

by the management does not amount to proof. The

management has failed to prove the documents filed to

* substantiate the charges. He has urged that material

witnesses has not been examined by the management and

- ‘no fresh evidence has been adduced by the management

to prove the alleged charges. He has further urged that
the workman has denied the alleged. charges in his
statement on affidavit but as regards alleged charges there
is no cross-examination by-the management side. He has
further urged that management has filed only photocopies
of clippings of the newspapers but the same have not
been proved. Photocopies of the documents are not
admissible moreover, judicial notice can not be taken of
the facts stated in the news items being nature of
secondary evidence and only hearsay evidence. It is also

.urged that it is evident from the chargesheet itself that

punishment for the alleged misconduct is also proposed
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in the chargesheet itsell. Therefore, on this ground aiso
proceedings have been vitiated.

16. In support of his contentions reliance has been
placed on the following case laws :—

1. 1969 AIR, AP 155 PK Swami Vs. South Eastern
Railway.

2. 1986 SCC (L&S) 662 Sawai Singh Vs, State of
Rajasthan.

3. 1961 AIR, Calcutta Page No. 40 Amulya Ratan
Mukherjee Vs. Dy. Chief Mechanical Engineer
Eastern Railway and others.

4. 1963 AIR, Tripura Page No. 20 Union of India Vs.
Kula Chandra Sinha.

5. 1963 AIR, Allahabad Page No. 55 Vijay Lakshmi
Sugar Mills Vs, Mathura Prasad and others.

6. 1971 AIR SCC Page No. 752 Surath Chandra
Chakraberty Vs. State of Bengal.

7. 2001 AIR SCC 3207 Rajinder Prasad (dead) by
L. Rs. Appellant Vs. Smt. Darshana Devi
Respondent.

8. 1975 AIR SCC 1748 Ashok Duli Chand Vs.
Madhav Lal Dubey and Another.

9. 1988 AIR SCC 1274 Laxmi Raj Shetty Vs. State of
Tamilnadu.

10. 1971 (2) SCC 617 M/s. Bareilly Electricity Supply
Co. Ltd. Vs. The workman and others,

17. 1 have given my thoughtful consideration on
the rivals submissions of both sides.

18. The contention of the learned representative on
behalf of the management that after registration of the
workman as an Advocate in the Bar Counsel of Uttar
Pradesh, he seized to be a workman is not sustainable,
The facts of the case laws cited in support of his
contention are different. In 2007 (112) FLR 865 SCC the
respondent was offered appointment as Legal Assistant
in the litigation section in Muir Mills a subsidiary of the
NTC Ltd. and the question under consideration was
whether a legal assistant is a2 workman within the
definition of Section 2(z) of the U.P. I. D. Act. In view of
the above facts Hon’ble Apex Court held that respondent
No. 1 is a professional and never can be professional be
termed as workman in any law. Similarly in 2007 (114) FLR
1167 SCC petitioner was a practicing lawyer who worked
for respondent company and made certain claims against
the company claiming that he is entitled to get Travelling
allowance and 3 months pay. In this context Hon’ble
Madras High Court held that petitioner was an expert in
law who agreed to act as consultant therefore, he is not
workman under Section 2(s) of the I. D. Act. But in present

case admittedly the workman was initialty appointed as
category ‘D’ clerk in ITI, Raibareilly and subsequent to
his termination from service, he got himself registered as
an Advocate. In above facts and circumstances when his
services were terminated, he was a workman within
definition of Section 2(s) of the I. D. Act. Therefore, the
principle laid down in the case laws cited by the learned
representative on behalf of the management are not
applicable in the facts and circumstances of the present
case.

19. In 1986 SCC L&S 662 Sawai Singh Vs. State of
Rajasthan has observed that charges involving
consequences of termination of service must be specific,
& there must be fair play in action particularly in a
departmental enquiry entailing adverse penal
consequences like loss of job which means loss of
livelihood. In 1971 AIR SC 752 Hon'ble Apex Court held
that without giving the particulars as to date, time, place
and person charge is vague. In 2007(1) SCC L&S 254
Government of Andhra Pradesh and others Vs. Venkata
Raidu, the alleged charges against the delinquent was
regarding violation of Government order but details of that
order were not mentioned in the charge, Hon’ble Apex
Court observed that charge sheet should not be vague
but should be specific and the authority should have
mentioned the date of Government order said to have
been violated by the respondent and the number of the
Governiment order etc. Since the charge was not specific,
hence no findings of guilt can be fixed on the basis of
that charge. In 1991 SCC L&S 249 K. Singh Vs.
Commissioner of Police Hon’ble Apex Court has observed
that document not mentioned in the charge sheet can not
be relied on or even referred to by disciplinary authority.

20. Thus it is well settled legal position that charge
sheet must be specific and must set out all the necessary
particulars. The delinquent should be told of the charges
to which he is called upon to show cause and the charges
must be specific and particulars must be stated without
which a delinquent cannot defend himself.

21. In present case in charges levelled against the
workman, it is aileged that workman encouraged
co-workers to give their representation without proper
channe]. The names of the co-worker said to be
encouraged by the workman have not been mentioned.
It is also alleged that when the representation of the
workman was under consideration he approached the
political person directly and tried to pressurize the
management without waiting the decision of the concemned
Ministry. But no name of any political leader through
whom the workanan allegedly pressurized the management
is disclosed. Moreover, it is not clear to whom such
representations were made and who were the persons in
the management said to be pressurized by the workman,
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It is further alleged that the workman got published false
allegations in the news paper and thereby tarnished the
image of the company but charge in this regard is very
vague neither particulars of the newspapers have been
given nor contents of the alleged false facts have been
mentioned.‘

22,1t is further alleged that the workman taken away
the relevant file and unauthorised copies of letters and
news papers clippings which were later exhibited within
the company premises, but neither particulars or details
~ of file nor the letters said to be distributed and exhibited
by the workman have been mentioned.

23. It is. also alleged that the workman threatened

the ofticers of the company to implicate thern in false case
if any complaint is made against him but no particulars
have been given regarding when and whom he gave such
threatening,.

24. In charges levelled against the workman it is

further alleg,ed that the workman arranged to publish
news alleging that the documents of the ITt have been
sold in"order to create defence for alleged charge for
taking away files of the company unauthorisedly & he
also got published news regarding constitution of a
committee for removal of corruption to tarnish the image
of the company. But neither the name of the news paper,
date of publication is mentioned nor the contents of the
news said to be published have been mentioned. It is
further alleged that the workman misrepresented the facts
and circumstances to serve his own interest. But it is not
clear what facts and circumstances were misrepresented
by him.

25. Moreover, there is no separate statement of
alllegation alongwith charges levelled against the
workman giving all necessary particulars, which would
satisfy the requirement of giving reasonable opportunity
to put up defence. It is evident from the record that the
workman repeatedly brought it to the notice of the
management concerned that charges are extremely vague
and indefinite despite this, the management did not
furnish facts, circumstances, and particulars relevant to
the chages. 1t is also evident from the bare perusal of the
charges: levelled against the workman that same are
generdl in nature and neither particulars pertaining to date,
month or year of alleged misconduct are mentioned nor
particulars of any documents or person have been
mentioned in the alleged charges. Thus, there is force in
the contention of the learned representative on behalf of
the workman that charges very vague and the workman
can not held guilty on such: charges.

26. This legal position is not disputed that
statement written or verbal, of relevant facts made by a
person who is dead, or who can not be found or, who is
incapable of giving evidence, or whose attendance can
not be proi:ured without an amount of delay or expenses

which under the circumstances appears to unreasonable
are themselves relevant fact & such may be proved by
secondary evidence,

27. It is also trite that though Strict niles of
Evidence Act are not applicable and strict proof of legal
evidence as required in criminal cases to prove the
charges beyond reasonable doubt, is not required in the
matter of enquiries but that does not mean that where

_issues are seriously contested and have to be established
‘and proved, the requirement relating to proof can be

dispensed with. No order entailing penal consequences
can be made on the basis of hearsay evidence or éx-parte
statements of witnesses.

28. In present case no material witness has been '
examined to prove the alleged charges levelled against the

‘workman. The only witness examined by the management

side is Smt. Sashi Bala Singh who has said nothing about
the contents of any document pertaining to charges
levelled against the workman. She has only stated that
the letters contained in file No. A2 -18 bear signatures of
R. K. Sharma, V. K. Mathur, G. P. Sabhal, Anil Garg, S. N,
Dhobal, A. K. Sharma, V. N. Gupta and Ratan Singh and
documents which have been filed alongwith list of
documents also bears signature of Sh. Ratan Singh, R. K.
Sharma. On the basis of said deposition it is not proved

. which particular document bears signatrue of which
- particular person amongst the persons named by her. She

has also not stated that she had ever worked with any of
them and hiad any occasion to recognize their signatures.
Therefore, merely on the basis of her statement that
documents in said file bear the signatures of the persons
named by her, the documents could not be said to be
proved.

29, Moreover, in the said file A-18 document at serial
no. 11-21 and 30 and 31 in the list enclosed therein, are
news paper clippings. Except at serial no. 21and 30
remaining are photo copies of news paper clippings. In
1988 AIR SC page 1274 Laxmi Raj Shetty Vs. State of

*Tamilnadu has observed that;

“ Judicial notice can not be taken of the facts smted
in news item being in the patyre of secondary
evidence unless proved by aliunde. A report.in a
newspaper is only hearsay evidenc. A newspaper
is not once of the doguments referred to in séction
78 (2) of the Evidence Act by which an dllegation
of fact can be proved. The presumption. of
genuineness attached under Section (81) .of the
-Evidence Act to a news paper report cannot be
treated as proved of the facts reported therein. A
-statement’ of fact contained in a newspaper is
merely hearsay and therefore in admissible-in
evidence in the absence of the maker of the
statement appearing in court and depasing to have
perceived the fact reported.” Thus in the light:of
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above legal position news item in photo copies of
news paper clippings are not admissible. It is well
settled legal position that papers clippings are not
admissible evidence. News paper report by
themselves are not evidence of the contents there
of, those report are only hearsay evidence and
these have to be proved. News paper report is
based on secondary evidence of its contents and it
is not admissible without proving of the contents.
Apart from this it is not evident from the news paper
clippings produced by the management that
contents there in were given by the workman.”

30. Thus in the light of above legal position, news
item in photo copies of news papers clippings are not
admissible. Moreover, News paper report by themselves
is not evidence of the contents thereof, those report are
only hearsay evidence and these have to be proved.
News paper report is based on secondary evidence of its
contents and it is not admissible without proving of the
contents. Apart from this it is not evident from the news

paper clippings produced by the management that

contents therein were given by the workman or there was
any role of the workman in publication of the alleged
news items.

31. Document at serial no. 1 to 8 are copies of the
charge sheet, reply of the' workman and letter written by
the workman during enquiry proceedings said documents
have been admitted by the workman, Document at S1. No.
9 is copy of the proceeding and order dated 25-10-81,
1-11-81 which have been denied by the workman and
document at serial no. 10 is copies of the statements of
witnesses S. N. Dhobal, Manju Nath, BN, Gupta, A,

- Sharma, M.P. Pallai and A. Agarwal during enquiry

proceedings and the contents in the said documents have
been denied by the workman. The management has not
produced any evidence to prove the documents. Which
have been disputed or denied by the workman. Smt. Sashi
Bala Singh has only referred the letters in file A2 -18
bearing signature of Sh. R.K. Sharma and V.K. Mathur and
others but she has not deposed and proved the signarures
on the statements of witnesses said to be died or not
available. Neither the content of the documents nor
signatures on the documents produced by the
management have been proved. Merely stating without
referring any specific document that letters contained in
the file A2-18 bear the signature of persons named by her
and documents enclosed with the list C-38 also bears
signatures of Sh. Ratan Singh and R.K. Sharma, it can not
be said that the management has discharge its burden to
prove the documents by secondary evidence. The
management witness Smt. Sashi Bala Singh has also not
proved the signature of the workman on the disputed
documents, which have been denied by him. Therefore,
there is neither any primary evidence nor any secondary
evidence of the management on the record to prove the

charges for alleged misconduct. Merely, submission of
documents is not sufficient to prove the documents and
pleadings are not substitute of proof. Moreover, the
documents on the basis of which charges have been
leveled against the workman can not be considered if they
have not been referred in the chargesheet. In instant case
there is no specific reference of document, ﬂed by the

management in the charge sheet. Thus, the management -

has failed to prove the charges leveled against the
workman on the basis of fresh evidence adduced under
Section 11-A of the LD. Act.

32. In view of the above discussion all the charges
leveled against the workman stand not proved and he is
entitled for exoneration from the charges leveled against
him.

33. Now the question survives for consideration is
whether the workman is entitled for reinstatement with
back wages and other consequential benefits.

34. The learned representative on behalf of the
management has contended that after removal from
company services the workman made a request on
27-5-82 for issuance of experience certificate for the
purpose of registration before the Bar Counsel, U.P.
Allahabad and soon after removal from company services
he enrolied as an Advocate on 11-6-82 and this fact is
established by letter of Office Supdt., Bar Counsel. U.P.
Allahabad dated 2-11-06 and workman is practicing in
various courts of the Raibareilly district. He has further
contended that the workman was gainfully employed as
a legal professional during pendency of litigation
therefore, he is not entitled for back wages. He has further
contended that the management has offered him
reinstatement before this Tribunal and given an
opportunity to join duty within stipulated period but he
refused the offer which is evident from his cross
examination therefore, the workman has abandoned his
claim otherwise aiso he being an Advocate relief of
reinstatement can not be granted. He has further
contended that even if termination is illegal, back wages
can not be awarded as a matter of right.

35. In rebuital, the learned representative on behalf
of the workman has not denied this fact that workman
subsequent to his termination from service got himself

_registered as an Advocate but he has urged that mere

on this ground that workman is now doing practice
presumption regarding his income can not be drawn. He
has also urged that gainful employment is essential and
legal profession can never said to be employment, mere
on this ground. Thus, the workman got himself registered
as an Advocate, he can not be deprived from back wages.
He has also urged that the workman was not earning from
practice therefore, he had to work as Assistant under other
Advocate and he has been doing clerical work and for
that he is earning a very meager amount, He is living in
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lower income group house of the Raebarelly Vikas
Pradhikarn allotted on installment. He had to sell his
parental property for marriage of his daughter. In case of
invalid order of dismissal, the workman is entitled for his
reinstatement with back wages and other consequential
benefits. In support of his contentions he has cited
number of case laws in his written argument but during
his oral submission on the point of back wages, he has
placed reliance on following case laws;

1. 1989 (1) UPLBEC 143 Rajendra Prasad Srivastava

Vs: State of U.P. and other (Alld. Weekly cases 1989
page 377).

2. 1934 AIR SC 1829 Lab 1.C. 1446 SM Salyad Vs..
‘Baroda Municipal Corporation.

3. 1991 AIR SCC 1490 Om Prakash Goel vs.
Himachal Pradesh Tourism Development Corpn
Ltd. Shimla and another.

36. 1 have given my thoughtfull con51derat10n on
the rival submission of both the sides.

37. In support the contention of the learned
representative of the workman that “joining of legal
profession can not be said to be employment, he has relied
on [1989 (1) UPLBEC 143] Rajendra Prasad Srivastava vs.
State of U. P. and others. In said case petitioner after his
suspension started legal practice while considering the
question whether the petitioner was in gainful employment
during the period of suspension, Hon’ble Allahabad Court
has observed that “ Joining legal fraternity can not be
said to be employment and joining of legal fraternity could
not disentitle the petitioner to claim his arrears of salary
from the date he was suspended.”

38. But in (2009) 1 SCC (L. &S) 502 Nirangan Cinema
vs. Prakash Chandra Duby and another Hon’ble Apex
Court while considering the questlon of gainful
employment has observed as under;

* Gainful employment would also include self-
employment wherefrom income is generated. Income
either from employment in an establishment or from
self-employment merely differentiates the sources
from which income is generated, the end use being
the same.”

39. In the said case Hon’ble Apex Court has relied
on its earlier decision in 2008 (8) SCC L&S 718 wherein
respondent was earning from Agriculture to maintain
himself. Hon’ble Court observed that “ Labour Court was
not justified in holding that merely because the
respondent was receiving agriculture income he can not
be treated engaged in gainful employment.”

40. Thus, in view of the above legal proposition laid
down by Hon’ble Apex Court empleyment in strict sense
is not sine qua non for gainful employment. i: the
workman is eaming or generating income as an Advocate

2347G109—10

it can not be said that he was not in gainful employment.
Therefore, the contention of the learned representative of
the workman that since legal profession is not an

employment, the workman can not be said to be in gainful

employment, is not tenable. 3

41. Moreover, the burden was on the workman to
prove that he was not in gainfully employed. 2006 SCC
47 U.P. State Brassware Corpn. Ltd. Vs Udai Narain
Pandey Hon’ble Apex Court has held that :

“ it is now well settled by various decisions of
this court that although earlier this court insisted
employer to raise the plea of gainful employment
but having regard to provisiOn of Section 106 of the
Evidence Act or provision analogous tbereto, the
said pIea should be raised by the: workrmm ",

42. In recent decision (2009) 1 SCC (L&S) 372
Managing Director, Balasaheb Desai Sahakari S.K. Ltd.
Vs Kashinath Ganapati Kambale Hon’ble Apex Court has
observed that

“ it is now well settled by a catena of decisions of
this court that having regard to the principles
contained in Section 106 of the Evidence Act, the
burden of proof to show that the workman was not
gainfully employed is not on the employer. The
employee has to show that he was not géinfully
employed. The initial burden to prove this fact is
on the workman.”

43, In instant case, the workman’s services were
terminated in the year 1982 and the statement of claim in
the Tribunal has been submitted in the year 2002. But the
workman has not raised plea that he did not remain
gainfully employed. Prior to the decision of the preliminary
issue, he submitted an application A1-26 wherein he
stated that he is in practice since 1982 and dlsclosed the
meager income said to be earned from his practice. He also
stated that he is working as Assistant of Sri R.S. Trivedi,
Advocate. In support of said application he did not file
his affidavit. But after the decision of the preliminary
issues in affidavit submitted in rebuttal of the managernent
evidence under Section 11-A of the LD. Act, he has not
categorlcally mentioned what actual income he was
earning from legal profession. He has also not adduced
any documentary evidence in support of his income. He
has also not examined Sri R.S. Trivedi under whom he said
to be worked as an Assistant.

44. In (2005) 5 SCC 124 Allahabad Jal Sansthan
V/s. Daya Shankar Rai Hon'ble Apex Court considering
the question of back wages has observed as under:

“we have referred to certain decisions of this ceurt
“to-highlight that eartier in the event of an order of
dismissal being set aside, reinstatement with full
back wages was the usual result. But now with the

. passage of time, it has come to be realized that

™
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industry is being compelled to pay the workman for
a period during which he apparently contributed
little or nothing at all, for a period that was spent
unproductively, while the workman is being
compelied to go back to a situation which prevailed
many years ago when he was dismissed. It is
necessary for us to develop a pragimatic approach
to problems dogging industrial relations. However,
no just solution can be offered but the golden mean
may arrived at.”

45. In recent decision (2009) 1 SCC (L&S) 595
Novartis India Ltd. v/s State of West Bengal and another
Hon'ble Apex Court has observed that :

" “Back wages can not be granted almost
automatically upon setting aside an order of termination
inter alia on the premise that the burden to show that the
workman was gainfuly employed during the interregnum
period was on the employer. The Supreme Court in number
of cases decisions opined that grant of back wages is not
automatic. The burden of proof that he remained
unemployed would be on the workman keeping in view
the provisions contained in Section 106 of the Evidence
Act, 1872. Hen'ble Apex Court has further observed that
as regards grant of back wages or the quantum thereof,
would, therefore, depend on the fact of each case. Back
wages are ordinarily to be granted, keeping in view the
principies of grant of damages in mind. It can not be
claimed as a matter of right.”

46. The learned representative on behalf of the
management has argued that the workinan was removed
from service in the year 1982 and present reference for
adjudication has been made in the year 2002 for this
inordinate delay the workman is responsible because he
raised the dispute in wrong forum under U.P. L.D. Act,
1947, whereas the learned representative on behalf of the
worman has urged that the workman can not be held
responsible for delay. The workman filed his conciliation
case before concerned authority under U.P.1.D. Act, 1947
and IT(IT) Lucknow held that domestic enquiry was just
and fair against that order the management filed a writ
petition 4061/84 which was dismissed on 16-12-97 and
subsequent to that the management challenged the
jurisdiction of the 1T (II) as state of U.P. was not
appropriate government as far as IT1 Ltd., Raebareily is

~ concerned. The management itsélf raised the objection

regarding jurisdiction at a very belated stage and
management is aiso responsible for the inordinate delay
in the present matter.

47. In 1984 AIR SCC 1829 SM Saiyad V/s. Baroda
Municipal Corporation Hon'ble Apex Court has observed
that denial of back wages or a portion of period for the
reason that he was prosecuting remedy in a wrong forum
would not be a relevant consideration for refusal of back
wages.

hebkd - b

48. In the light of the above legal proposition, the
workman can not be denied the back wages merely on
this ground that he is responsible for prosecuting remedy
in a wrong forum.

49, As regard contention of the learned
representative on behaif of the management that since the
workman is an Advocate relief of reinstatement in service
can not be granted, is concened, it has no substance.
Certainly, as an Advocate the workman can not join any
service under relevant rules of the doncemned Bar Council
but if the workman wants to join service, he can do so by
getting his enrclment as an Advocate suspended. It is
for the workman to decide whether he wants to join the
service in case of his reinstatement or he wants to
continue in legal profession. The relief of reinstatement
can not be denied merely on this ground that presently
the workman is enrolled as an Advocate.

50. The learned representative on behalf of the
workman has cited AIR 1991 SCC 1490 & AIR 1984 SCC
1829 in support of his contention regarding grant of back
wages. In AIR 1991 SCC 1490 the petitioner was practicing
as a lawyer ever since his services were terminated. In
the rejoinder, he merely stated that he was not eaming
much in that profession. At the stage of hearing in
Hon'ble Supreme Court, the petitioner filed an affidavit
stating therein that his total income from 1985 onwards

till the date of filing of his affidavit was only Rs. 15550/. .

In affidavit he also stated that he was practicing as an
Income Tax Advocate ever since his enrolment in Oct.,1982
but, however, he asserted that he got his first brief in the
year 1985 and other side contradicted the said averments
in such circumstances, while considering the question of
back wages and its earlier decision in AIR 1984'SCC
1829 Hon'ble Apex Court has observed as under;

“Under these circumstances we cannot make a
roving enquiry nor it would be possible for the
Corporation to unearth the income which the
petitioner would have derived as a practicing
advocate. There are many imponderables and
conjecture too. Under these circumstances we asked
both the counsel to suggest a solution. We have

heard both the sides on this aspect elaborately Sri -

P.P. Rao, learned counsel for the petitioner
submitted even if the relevant period is to be
treated as one of suspension pending enquiry the
petitioner would have been entitled to the
subsistence allowance till his reinstatement. That
atleast should be the criteria in granting the back
wages in a situation like this. We think this is a
reasonable and fair suggestion.

“Int the result termination order is quashed and

consequently the petitioner shall be reinstated in service.
However, he shall be entitled to the full back wages upto
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the date of his enrolment as a lawyer which was in the
month of Oct. 1982, From the date of his enrolment up to
the date of reinstatement he shall be entitled to the back
wagees at the rate of half of the subsistence allowance
per month and the total amount shall be computed on that
basis. Qut of that the income of Rs. 15,550 admittedly
eamed by him as a practicing lawyer shall be deducted
and the balance amount shall be paid to the petitioner.
The amount so paid to him shall, for the purpose of
income-tax, be spread over as if derived during those
financial years from the date of his dismissal till the date
of reinstatement. However, we would like to make it clear
that it is open to the Corporation to proceed with the
disciplinary enquiry if it so chooses.”

51. In instant case indisputedly the workman's
services were terminated w.e.f. 23-4-82 and he enrolled
himself on 11-6-1982. The workman has filed his statement
of claim in this Tritumal after 18 years from the date of his
enrolment as an Advocate but he has not raised any plea
that he was not gainfully employed Earlier the burden to
prove that workman was in gainful employment was on the
employer. but as stated earlier in view of the principle laid
down by the Hon'ble Supreme Court initial burden was on
the workman to prove that he was not gainfully employed
during the period he remained out of job. Even in his
affidavit filed in the rebuttal of the management evidence

‘under section 11-A of the 1.D. Act, he has not categorically

mentioned his income as an Advocate. He has simply
stated that in his earlier application he has mentioned
particulars about his salary which he is getting as Assistant
or as a Munshi of other Advocates. In cross examination
he has stated that as a Assistant of Sri R. S. Trivedi he is
gefting Rs. 550 per month only. The management has not
adduced any evidence regarding his income nor it was
possible for the management to reveal his actual income
which the workman would have derived as a practicing
Advocate. The statement of the workmar: in his own favour
without corroboration from other documentary or orat
evidence can not be regarded as sufficient evidence to
come 1o this conclusion that after 25 years of his enrolment
as an Advocate he is eaming the said meager amount only,
particularly in view of this fact that during his cross-
examination he has not shown his inclination to join the
service without getting complete relief claimed by him. But
in absence of any evidence of the:management in rebuttal
regarding income of the workman as an Advocate, it is not
possible for the Tribunal to unearth the income of the
workman as an Advocate during the period of litigation. In
such circumstances whatever he has disclosed may be
considered as income by gainful employment during the
said period. In his affidavit he has stated that presently he
is earning Rs. 550 per month only and details of eatlier
income have been mentioned in his application submitted
in the Tribunal. In application A 1-26 dt. 1-4-2004 he has
disclosed his income as under -

7 : i g -

1. July 1982 to March 1990 Rs. 250 p.m. x 12 =Rs. 3000
2. April 1990 to June 1994 Rs. 300 p.m. x 1Z=Rs. 3600
3. July 1994 to March 2002 Rs. 400 p.m. x 12 =Rs. 4800
4. April 2002 to Feb 2003 Rs. 550 p.m. x 12 =Rs. 6600
" Rs. 18000

Therefore, admittedly he has earned Rs. 13000
during the period July 1982 to Feb. 2003 and Rs. 39600
from March 2003 to May 2009. Thus, admittedly his
income as an Advocate during the said period is Rs. 57600
in the light of the principle laid down in AIR 1991 SCC

1490 the said income is also to be considered while
awarding back wages.

Total

52. Having regard to the entire facts and
circumstances of the case and keeping in view the
aforementioned principle laid down by the Hon’ble Apex
Court as regard to grant of back wages in case of
reinstatement, the interest of justice would be subserved
by reinstating the workman with continuity of service &
by awarding full back wages from the date of his removal
from service to date of his enrolment as an Advocate i.e.
11-6-82 and 50% back wages from the date of his
enrolment upto the date of reinstatement, '

53. Accordhlgly, the reference under adjudication
is. answered as under :

1. Since charges levelled against the workman stand
not proved, the impugned order dt. 23-4-1982 is
not justified & the same is set aside and
consequently, the workman shall be entitled for
his reinstatements with continuity of his service
from the date of his removal from the service by
the said impugned order. ' -

2. The workman shall be entitled for full back
wages from the date of his removal to the date.
of his enrolment as an Advocate i.e. 11-6-82.

3. From the date of his enrolment upto the date of
reinstatement, the workman shall be entitled 50%
" of the back wages.

4. Out of the amount which he will get as back
wages the income of Rs. 57600 admittedly,
earned by the workman as an Advocate shall be
deducted & balance amount shall be paid to the
workman. '

- 54. The Management of the Indian Telephone
Industries L.td. Raebareilly is directed to coinply the above
order within 8 -week from the date of publication of this
award. ' '

55. Award as above.

N. K. PURCHIT, Presiding Officer
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[ w¥-~22012/239/2001 -3 3R (Sew-11) ]
New Delhi, the 18th June, 2009

8, 0. 1905.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Govemment hereby publishes the award (Ref. No. CGIT/
NGP/120/2003) of the Central Govemment Industrial
Tribunal-cum-Labour Court, Nagpur as shown in the
Annexure, in the Industrial Dispute between the
management of €handrapur Area of Westem Coalfields
Ltd. and their workmen, received by the Central
Government on 18-06-2009.

[ No. L-22012/239/2001-IR(CM-ID)]
AJAY KUMAR GAUR, Desk Officer
ANNEXURE
BEFORE SHRI A. N.YADAY, PRESIDING OFFICER,
CGIT-CUM-LABOUR-COURT,NAGPUR

Case No. CGIT/NGP/120/2003 Date: 02-06-2009

Petitioner/ Shri Shankar Khatri,

Party No. 1 President, Koyla Shramik Sabha (HMS),
Br. Chandrapur Area, C/o. C.G.
Khandare, Near Mahakali Mandir
Chandrapur, P.O. & Dist. Chandrapur
(M.S.) (on behalf of Shri V.G. Dave)

Versus
Respondent/ The Chief General Manager,
Party No. 2 Chandrapur Area of Western Coalfield

Lid., Post & Dist. Chandrapur (M.S.)
AWARD
(Dated : 2nd June, 2009)

l. The Central Government after satisfying the
existence of dispute between Shri Shankar Khatri,
President, Koyla Shramik Sabha (HMS), Br. Chandrapur
Area, Chandrapur (M.S.) {on behalf of Shri V.G.Dave) (Party
No.1) and the Chief General Manager, Chandrapur Area
of Western Coalfield Lid,, Post & Dist. Chandrapur{M.S.)
(Party No.2) referred the same for adjudication to this
Tribunal vide its letter No.L-22012/239/2001/IR (CM-1I)
dated 24-4-2003 under clause (d) of sub Section (1) and
sub Section (2A) of Section 10 of Industrial Dispute Act,
1947 (14 of 1947) with the following schedule.

TRIET R T TR N R (T T ' R e R | [ R NPT

2. “Whether the management of M/s. Western
Coalfields Ltd. in relation to its Heavy Earth Moving
Machinery Institute, Durgapur, Chandrapur through Chief
General Manager, Chandrapur Area, Chandrapur is justified
in denying grant of the post of Ingtructor in T & S Grade
‘B’ to the workman Shri V.G. Dave, Dumper Operator Spl.
Grade HEMMI, Durgapur and regularization in that post
with benefit of pay & allowances w.e.f. 16-3-1995? If not,
to what relief the said workman is entitled to?”

3. The Arca President KSS (HMS) Union has raised
the dispute of Mr. V.G.Dave before the ALC that the
Petitioner was working as a Instructor for imparting
training in Damper Driving School at HEMMT Institute
and on failing of the conciliation proceeding, the
Govemnment had referred it to the CGIT. During the
peadency of the dispute i.e. reference No. 120!220%11
12-1-2009 both the parties settled it anitéably.outside the
Court. They arrived at following certain conditions. They
agreed it before the Court by filing the pursis and
requested for the Award in that term. I accepted it and
recorded the compromise Award in the term of it.
Consequently, there remained no dispute due to the
compromise. Hence, this no dispute Award.

Terms and Conditions :

1. That Shri V.G.Dave, will be offered functional
designation of instructor without effecting any
change in Grade/Category and basic after obtaining
written consent from him. '

2. That Shri V.G.Dave will continue to hold his present
designation of Dumber Operator along with
functional designation of instructor and their career
growth will be made in accordance with provision of
Cadre scheme of represent designation as prescribed.

3. That in case there is no requirement of instructors,
Management will be at liberty to redeploy him as per
his parent designation in the Unit/Establishment
according to requirement. .

4, That this settlement will not be treated as precedent
in any other similar cases.

5. That this setflement will resolve the dispute full and
final arxd the workman/Union will not raise any issue

connected with the dispute before any forum/tribunal
or Court.

6. That the workman/Union and the Management will
jointly file the settlement in Form-"H’ before the CGIT,
Nagpur for issuance of compromise award,
accordingly.

7. That the change of désignation will be effected only
after the joint filing of the settlement before the CGIT,
Nagpur for acompromise award.

Date : 2-6-2009 A.N. YADAYV, Presiding Officer
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New Delhi, the 25th June, 2009

S. 0. 1906.—In pursvance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Govemment hereby publishes the award (Ref. No. 22/2003)
of the of the Indusirial Tribuna! Port Blair as shown in the
Amnexure in the Industrial Dispute between the employers
in refation to the management of Jawahar Navodaya
Vidyalaya and their workman, which was reoewed by the
Central Government on 25-06-2009.

[ No. L-42012/197/2002-IR(C-ID)]
AJAY KUMAR GAUR, Desk Officer
ANNEXURE
IN THE COURT OF THE PRESIDING OFFICER
LABOUR COURT
ANDAMANAND NICOBARISLANDS,,
Present : Mir Dara Sheko, Presiding Officer Labour

P\ort Blair
LD. Case No. 22 0f 2003
Pradeep Lakra First Party .
Workman |
- Versus
The Principal, Second Party
Jawahar Navodaya Vidyalaya ' '
Panchwati, Rangat, '
Middle Andaman 7 .
Thursday, the 26th day of February, 2009
JUDGMENT

The instant case is a reference under Sécﬁon 1of
Section 10 r.w. (5) Section 12 and sub-section (2-A) of
Section 10 of the Industriat Disputes Act, 1947 made to

his Industrial Tribunal by the order of Desk Officer, -

Govemment of India, Ministry of Labour by his order
dated 11-03-2003 for its adjudication presumably dueto
the reason of existence of Industrial Dispute between the
parties and so the reference is to, be adjudicated on the
following point ;:—

1. Whether the actmnofthe Managanent of Jawahar
Navodaya Vidyalaya, Panchwati, Middle Andaman’in
refusing employment of First Party, Pradeep Lakraislegal

and justified? If not to what other relief he is entitled to?

DECISION WITH REASONS

The re;xesentauve of the First Party in the tune of
his submission of demand ubmitted that the First Party
Pradeep Lakra, was’ ehgnged i the employment under
Jawahar Navodaya'Vidyalaya s a labour on 10-10-97 and =~
worked there till 31-03-2000 in lieu of salary paid by the -
second patty, Jawahar Navodaya Vidyalaya. o

It is contended that the First party was dlsengaged_ »
w.e.f. 01-04-2000, whih.i ;llpgaI, smcetheﬁxstpaﬁyhasj a

completed 240 d. gven without notice under
section 25F of th :E%Q]; ”lSplItQ Act, the First Pany .
was terminated. '

It is pertinent to mention that although the second

. party submitted its written objection vide its reference No. - -

4-41/INV(MA)/99-2000/1130 dated 25-03-2003, but since
the second party didnpastivipate in the final hearing till
before the first asvard:dated 18-08-2008 was passed the
said written objection was-not taken into consideration .
and accordingly the award was passed by this Tribunal on
18-08-2008 in favour of the first party by directing the

- second party for reinstatement of the first party, of course,

mtumsasweremadqthm

Being aggrieved by said award, the seoond party
has moved the Hon”b1é'High Court, Circuit Bench at Port
Blair by filing Writ Petition No. 253 of 2008, in which the
Hon’ble High Court has been pleased to send the case
back on remand for fresh decision on the question referred
to therein and/or i in ‘the light- of contents in the Wntten— :

objection of the sééént:party.
£ JIRfv el
According {g sécond party, the first party

Pradeep Lakra was not d:sengaged by the second party,
rather, it was he, who after leaving the institution of the
second party veluntarily had joined as Peon-cum-
Chowkidar presgmab under the order of the Deputy
Education Ofﬁcg ,g), ave vacancy dated 31-03-2000.
Therefore, acco > second party, the first party
himself having Teft Ihe ‘then work under the second
party as DRM he was no more required to be terminated or
retrenched in terms of Section 25 F ofthe [nilusmal Dispute
Act. ‘

It may be mﬁ;oned, that after receipt of copy of
order of the Hon’ble High Court on. 15-01:2009, th '
was placed for rehearing hu}pq, oV
previous one having been adduced, the pomt A pute is

to be adjudicated affesh to come with finality about the
dispute, beit in the affirmative or in the negative. Although,
by producing the Xerox co '
Oct, 1997ullNovaﬁﬂ&“ 1998, hic it} pairty Pradeep Lakra
has given an i 0¥ colttifuation of lns w(nft aé"

28 Q( iii"‘" i FYR e

copies of the muster roli w.ef. ~
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Dally rated Mazdoor under the second party but beyond
November, 1998, there s no other legal evidence. So, except
oral version, the claim of the first party of continuity of his
work as Daily rated Mazdoor till 31-03-2000 or illegal
termination thereby w.e.f. 01-04-2000 is not proved by any
evidence on record. In the schedule of the reference, which
is required to-be adjudicated by this court, any such date
of termination has also not been mentioned. Because as
per the schedule it is to be adjudicated, whether refusal of
'employment of the first party Pradeep Lakra is legal and
Justified or not?

On the other hand, 1 find that written objection of the
second party in its letter head Pad is coupled with office
order No. 182 dated 31-03-2000" afid ofﬁce order
No. 305 dated 12-06-2000 msuéﬂ%

Officer of all concerned includitty

Lakra, From such office order No, 182, it reveals that the
first party was appointed as Peon-cum-Chowkidar in leave
vacancy w.e.f. 03-04-2000 on the pay and allowances as
mentioned therein, Again from: the other office order
No. 305, I find that the:first;partyagain was appeinted
w.e.f. 21-05-2001 in leave vacancy antd bae lady Peon-cum-
Chowkidaron the pay and allowancoes-as mientioned therein,

Although such W.0. as well as the documents
supplied by the second party were not taken into
consideration on carlier occasion. by this Tribunal,
presumably, due to reason of fios dpledrance or non
representation of second party during course of final
hearing. Still when the case has come baek on remand with
the observations and direction of the Hon'ble High Court,
then those office orders in the tune of the contents of the
W.0. cannot be overlooked or ignored. Rather those
documnents are sufficient to indicate the conduct of the
first party,who by suppressing tha;{aq].has comeup . with
his plea of reinstatement or re-employmmt, specially when
no acceptable evidenceis avaiiabfe (it thefirst party had
further worked under the second party w.e.f. December,
1998. On the other hand, we have been also guided by the
decision of the Hon’ble Supreme Court viz; Secretary, State
of Kamataka and others Versus Uma Devi and others
reported in (2006) 4 SCC. There is immta of doubt that the
first party was employed under the sewhﬁ party as Daily
Rated Mazdoor i.¢. purely on tem{mrary status. Their
Lordships (being constituted with 5 Hon’ble Judges Bench)
have been pleased to observe as follows :

“Merely because a temporary employee or a casual
wage ~ [MSS is not readable] - ‘dbsotbed in regular

service of made permarient; merély'on: “the strength of
alleged continuance of his work”. ="+

“It is not, as if the person who accepts an engagement
cither temporary or casual in natre, is not aware of the
nature of his employment. He accepts the employment with
open eyces. It may be true thagl;p, is, L in a position to
bargain - - not at arm’s length singg, he might have been
searchmg for some employment so as to eke out his

R
livelihood and accopts whatever he gets. But on the ground
alone it would mot be appropriate to jettison the
constitutional, scheme of employment, perpetuate
illegalities and to take the view that a pesson who has
temporarily or casually gotmployedshouldbedxrected
to be continned permanently.”

So evenm if there was any continuation of work as
claimed by the First Party, which is, of corrse, not found in
reality, nomotheless, in view of the decision of the Hon'ble
Supremse Cowrt, the Court cannot impose on any Institution
like the Second Pasty or State any financial burden by
imsisting in regularization or permanence in the employment
when the person so0 employed temporarily.

Thus, though by affidavit statement coupled with
his own documents, the First Party had tried to
substamtiate bis case, and although at the first instance,
this Labowr Court also had passed the award in his
favour on 18-08-2008, but now having the opportunity of
second thought, of course by considering also the
documents of the secomd party, | conclude that the action
of the management of Jawahar Navodaya Vidyalaya,
Panchwati, Middle Andaman in refusing any more
employment of the First Party Shri Pradeep Lakra is neither .
illegal no wajustified and so the First Party is no more
entitled to get any relief as sought for as a matter of right.

To explicit myself to some more extent, 1 do intend to
mention that in the situation, the case thereby accepting
the contention of the second party, hold that it was the
First Party who himself had left the Institution of the second
party to avail of the opportunity and to join to his the then
new assignment under the Director of Education, and, he
is no merc emtitled to get any relief whatsoever as any
matter of right and 30 any provision vide sections 25 F, 25
H is not available.

Hence, it is,

Ordered

That the 1.D. case initiate] on the basis of the
referonce dated 11-03-2003 of the Desk Officer, Govt. of
India, Bharat Sarkar, Ministry of Labowr/Shram Mantralaya
is hereby dismissed by holding that the action of the -
management of Jawahar Navodaya Vidyalaya, Panchwati,
Middlc Andaman in refusing employment of the First Party
Shri Pradeop Lakra is legal and justified and the First party
is not entitled to get any relief,

Issue copy of such award of dmmssal to the Desk
Officer, Govt. of India, Bharat Sarkar, Ministry of Labour/
Sheam Mantralaya for mformation.

MIR DARA SHEKO, Presiding Officer

¢ fezwit, 30 WA, 2000
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New Delhi, the 30th June, 2009

$.0. 1907.—Whereas M/s Metal Scrap Trade
Corporation Lid. [under Code No.WB/12526 in Park Street,
West Bengal Region] (hereinafter referred to as the
establishment) has applied for exemption under clanse (a)
of sub-section (1)of Section 17 of the Employees’ Provident
Funs and Miscellaneous Provisions Act, 1952 (19 0f 1952)
(hereinafter referred to as the Act).

2. And whereas in the opinion of the Central
- Government, the rules of the provident fund of the said
establishment with respect to the rates of contribution are
not less favourable to employees therein than those
specified in Section 6 of the said Act and the employees
are also in enjoyment of other provident fund benefits
provided under the said Act or under the Employees’
Provident Funds Scheme, 1952 (hereinafter referred to as
the Scheme) in relation to the employees in any other
establishment of similar character.

3. Now, therefore, in exercise of the powers confared
by clause (a) of sub-section (1) of Section 17 of the said
Act and subject to the conditions specified in this regard
fromtimeto time, the Central Government, hereby, exempts
the said establishment from the operation of all the
provisions of the said Schemevmh effect from 01.10. 1983

_ until fimther notification.

[ No. S-35015/8/2009-SS-1] -

. 8.D. XAVIER, Under Secy.

tm e

- #§ fewehl, 30 9, 2009
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“New Delhi, ﬂw 30th June, 2009

$.0. 1908.—Whereas M/s Footwear Design and
Development Institute [undex Code No. UP/19684 in Uttar
Pradesh Regmn] (hereinafter referred to as the
establishment) has applied for exemption under clause (a)
of sub-section (1) of Section 17 of the Employees’ Provident
Funds and Miscellaneous Provisions Act, 1952 (190£1952)

(hereinafter referred to as the Act).

2. And whéreas in the.opinien of:the Central
Govemment, the rules of the provident fund of the said
establishment with respect 16 the rafes of chntribiutionare
not less favourable to empioyees therein than those
specified in Section 6 of the said Act and the employees
are also in enjoyment of other provident fund benefits

_provided under the said Act or-andér ie’Employces’

Provident Funds Scheme, 1952 (ha'emaﬂerreferredto as
the Scheme) in relation t5'the ethpl‘oye”ﬁ if any ¢ ‘other
establishment of similar character.

3. Now, therefore, in exercise of the powers conferred
by clanse (a) of sub-section (1)-of Section 17 of the said
Act and subject to the conditiois'specified fn Hhis Fegard

‘from time to time, the Ceiitral Governmetit, hereby, exempts
" the said establishment from the operation of all‘the
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provisions of the said Scheme with effect from 1-3-1996
until further notification.

[ No. $-35015/24/2009-SS-11]
S.D. XAVIER, Under Secy.

¢ faweht, 30 93, 2009
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w8 ¥ W, SR whew

‘New Dethi, the 30th June, 2009

, $.0. 1909.—Whereas M/s. Transcorp International

Ltd. [under Code No. RJ/9377 in Rajasthan Region]

(hereinafter referred to as the establishment) has applied

for exemption under clause (a) of sub-section (1) of Section

~ 17 of the Employees’ Provident Fuids and Miscellaneous

- Provisiotes: Act, 1952 (19 of 1952) (hereinafter referred to as

the Act),

2. And whereas in the opinion of the Central
Government, the rules of the provident fund of the said
establishment with respect to the rates of contribution are
not less favourable to employees therein than those
.., specified in Section 6 of the said Act and the employees
* are also in enjoyment of other provident fund benefits
provided under the said Act or under the Employees’
Provident Funds Scheme, 1952 (hereinafter referred to as
. the Scheme) in relation to the employees in any other
;.- establishment of similar character.

3. Now, therefore, in exercise of the powers conferred
by clause (a) of sub-section (1) of Section 17 of the said

Act and subject to the conditions specified in this regard
from time to time, the Central Governtent, hereby, exempts
the said establishment from the operation of all the
provisions of the said Scheme with effect from 1-4-1996
until further notification.
[ No. 5-35015/47/2009-SS-11]
S. D. XAVIER, Under Secy.
¢ fawelt, 30 M, 2009
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[€ T8-35015/12/2009-T9.04-11]
wH, ¥, WMy, e wfas
New Dethi, the 30th June, 2009

5.0. 1910.—Whereas M/s. Birla Institute of
Technology and Science [under Code No. RJ/5060 in
Rajasthan Region] (hereinafter referred to as the
establishment) has applied for exemption under ctause (a)
of sub-section (1) of Section 17 of the Employees’ Provident
Funds and Miscellaneous Provisions Act, 1952 (190£1952)
{hereinafier referred to as the Act).

2. And whereas in the opinion of the Central
Govemment, the rules of the provident fund of the said
establishment with respect to the rates of contribution are
not less favourable to employees therein than those
specified in Section 6 of the said Act and the employees
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are also in enjoyment of other provident fund benefits
provided under the said Act or under the Employees’
Provident Funds Scheme, 1952 (hereinafier referred to as

the Scheme) in relation to the employees in any other

establishment of similar character.

3. Now, therefore, in exercise of the powers conferred
by clause (a) of sub-section (1) of Section 17 of the said
Act and subject to the conditions specified in this regard
from time to time, the Central Government, hereby, exempts
the said establishment from the operation of all the
provisions of the said Scheme with effect from 25-7-1991
untit ﬁn’tﬂﬂ'l;oﬁﬁcation.-

[ No. $-35015/12/2009-5S-1]
S.D. XAVIER, Under Secy.

= feweht, 30 9, 2009
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. B, Iy, s afen

New Delhi, the 30th June, 2009

 5.0.1911.~Whereas Mis. DPS, Noida [under Code
No: UP/14673 in SRO, Noida, (UP) Region] (bereinafter
referred to as the establishient) has applied for exemption
under clause (a) of sub-section (1) of Section 17 of the
Employees’ Provident Funds and Miscellaneous Provisions
Act, 1952 (19 0f 1952) (hereinafter referred to as the Act).

2. And whereas in the opinion of the Central
Govemmmt, the rules of the provident fund of the_said

2347G109—11

establishment with respect to the rates of contribution are

~ not less favourable to employees therein than those

specified in Section 6 of the said Act and the employees
are also in enjoyment of other provident fund Dbenefits
provided under the said Act or under the' Employees

Provident Funds Scheme, 1952 (hereinafter referred to as
the Scheme) i relation to the emplo;rees i any other
establishment of similarcharacter. . - R

- 3, Now, ﬂ:a'efore, in exercise of the powus conferred
by clause (a} of sub-section (1) of Section 17 of the said

‘Act and subject to the conditions specified in this regard

fromtime to time, the Central Govemment, hereby, exempts
the said establishment from the operation of all the
provisions of the said Scheme with effect from 1-6-1992
until further notification.

[ No. S-'35(_)1'5f18/2009-S_S—]I]
*  5.D. XAVIER, Under Secy.
q‘ m; 2 w: 2009
WA, 1912, —2F TR, THAW (T B IREA
iRl % g srim), e, 1976 (i 1987) & Fram
10 % ¥9-From (4) % s &, st sl Yowm wiwr
=+ T Pl Frefufon e =), fre <pem
80 Sirem wfeftdl 3 fird = FEaTE TR I TR
t, Tgm s et — 0
X4 wrafer w ]
1 mmm (¥309), AR, TOTR
2. i s wEiE (=), o, v, s
[ g-ummfzooqﬂwh.]
. T, T, SR TR
New Delhi, the2nd July, 2009
5.0.1912.~In pursuance of Sub-Rule (4) of Rule 10
of the Official Language (Use for official purposes of the
Union), Rules, 1976 (as amended 1987) the Central
Goverument hereby notifies following office under the
administrative control of the Ministry of Labour &
Employment, at I¢ast 80% Staff whereof have acquired
working knowledge of Hindi :—- '
NameoftheOffice
: RLC(C), Raipm; Chhattisgarh
2 RLC(C), DtlutVa,Ranchl,Jhad:haml
[No E-11017/1/2006-RBN]

K. M. GUPTA, Economic Advisor

SL No.
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New Delhi, the 30th June, 2009

. 8.0. 1913.—In exercise of the powers conferred by sub-section (1) of section 13 of the Employees’ Provident -

Funds and Miscellaneous Provisions Act, 1952 (19 of 1952) and in supersession of the notification of the-Gevernment
of India in the Ministry of Labour and Employment, number S.0.2935, dated the 13th October, 2008, except as respects
things-done or omitted to be done before such supersesswn, the Central Government hereby appoints the officers holding
the posts specified in column (2) of the table below in the office specified in column (3) of the said table to be Inspectors
for the area specified in column (4) thereof, for the purposes of the said Act and the Schemes framed thereunder in
relation to any establishment belonging to, or under the control of the Central Government or in relation to an establishment
connected with a railway company, a major-port, a mine or an ocil-field or a controlled mdustry or in relation to an
establishment having department or branches in more than one State, namely :—

'_I‘ABLE :
St. No. Officers Office Ared .
) @ | ® @

1. (i) Central Provident Fund Commissioner Employees® Provident Find  Whole of India except the .
(ii) Additional Central Provident Fund Organisation, Head Office, State of Jammu and Kashmir ..
Commissioner (Compliance) New Delhi.

(iii) Regional Provident Fund Commissioners
(iv) Enforcement Officers

2 (i) Additional Central Provident Fund . Zonal Office of Employees’ The States of Anghra Pradesh
Commissioner . Provident Fund Organisation, Orissa and the Yanam area of
(ii) Assistant Provident Fund Commissioners . Hyderabed. the Union Territory of
(iii) Enforcement Officers A Puducherry.

3, (i) Additional Central Provident Fund Zonal Office of Employees’  The National Capital Territory
Commissioner Provident Fund Organisation, of Delhi and the State
(ii) Assistant Provident Fund Commnssmners Delhi. Uttarakhand.
(iii) Enforcement Officers ,

4 (i) Additional Central Provident Fund Zonal Office of Employees’  The States of Maharashtra
Commissioner Provident Fynd Orgamsatlon, and Chhattisgarh,

(if) Assistant Provident Fund Commissioners Mumbal. .
(iii) Enforcement Officers -

5 {i) Additional Central Provident Fund Zonal Office of Employees’ = The States of Gujarat, Madhya
Commissioner " Provident Fund Orgarusanon, Pradesh, and Union Territories
(ii) Assistant Provident Fund Commissioners Ahmadabad of Daman and Diu and Dadra
(iii) Enforcement Officers . and Nagar Haveli.

6. i) Additional Central Provident Fund Zonz! Office of Einployees' - The States of Harayana and
Commlssxoner Pro. .dent Fund Organisation, Rajasthan
(ii) Asslstant Provident Fund Commissioners  Fari.abad '

(iii) Enforcement Officers ' : N .

7. . (i) Additional Central Provident Fund . Zonal Office of Employees’ The States of Karnataka and

: Commissioner Provident Fund Organisation, Goa
(ii)} Assistant Provident Fund Commissioners Bangalore
(iii) Enforcement Ofﬁcers_

8. (i) Additional Central Provident Fund Zonal Office of Employees’ The States of Punjab, Hit-na-
Commissioner  Provident Fund Organisation, ~chal Pradesh and the Union
(ii) Assistant Provident-Fund Commissioners Chandigath Terﬁtdﬁes of Chandigarh

(iii) Enforcement Officers

2347GlI09—12
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9 (i) Additional Central Provident Fund Zonal Office of Employees’  The Simes of Temil Nack, Kerala,
Commissioner Provident Fund Organisation, and Union Térritories of
(ii) Assistant Provident Fund Commissioners Chennai Lakshadwoep. Puducherry
(iii} Enforcement Officers exbopt Yandm area P
10. (i) Additional Central Provident Fund Zonal Office of Employees’  The States of Uttar Pradesh '
Commissioner Provident Fund Organisation, and Bihar. '
(ii) Assistant Provident Fund Commissioners  Kanpur v
(iii) Enforcement Officers
i {i) Additional Central Provident Fund Zonal Office of Employees’ The States of West Bengal,
Commissioner Provident Fund Organisation, Jharkhand, Assam, Arunachal
(ii) Assistant Provident Fund Commissioners Kolkata _Pradash, Nagaland, Manipur,
(ili) Enforcement Officers Meghalzys, Mizoram, Tripura,
Sildcim and Union Territory of
Asdarnan and Nicober Islands. !
2. (i) Regional Provident Fund Commissioners  Regional or Swb-Regiona! Offi- The National Capital Territory i
ces of the Employoes’ Provi-  of Dehhi. :
(ii) Assistant Provident Fund Commissioners dent Fund Organisation in the ;
(iii) Enforcement Officers State of the National Capital :
Territory of Dolhi.
13. (i) Regional Provident Fund Commissioners Regional or Sub-Regional Offi- The Stste of Andhra Pradesh,
ces of the Employees’ Provi-  and the Yanam area of the
(ii) Assistant Provident Fund Commissioners dent Fumd Orgesiestion in the Union Territory of Puduchery.
(iif} Enforcement Officers State of Andhra Pradesh and
the Yanam aren of the Union
Territory of Puduchery.
14. (i) Regional Provident Fund Commissioners  Regional or Sub-Regional Offi- The Staes of Assam, Arupachal
) ces of the Employess’ Provi-  Pradesh, Nagaland, Manipur
(ii) Assistant Provident Fund Commissioners dent Fund Organisation in the Meghalaya, Mizoram and
(iii} Enforcement Officers State of Assam, Arunechal Tripurs.
Pradesh, Nagaland, Mlﬂwr
Meghalays, Mizorsm
Tripura.
15. (i) Regional Provident Fund Commissioners Regional or Sub-Regionsl Offi- The State of Biar.
ces of the Employess’ Provi- '
(ii) Assistant Provident Fund Commissioners dent Fund Qrganisstion in the
(iii) Enforcement QOfficers State of Bihar.
16. (i) Regional Provident Fund Commissioners  Regional or Sub-Regional Offi- The State of Chattisgarh.
: ces of the Employees’ Provi-
(ii) Assistant Provident Fund Comumissioners dent Fusd Organisstion in the
(iiii) Enforcement Officers State of Chattiegarh.
17. (i) Regional Provident Fund Commissioners  Regionsl or Sub-Regional Offi- The State of Goa.
. ces of the Employees’ Provi-
(i} Assistant Provident Fund Commissioners dent Fund Qrganisation in the J 4
(iii) Enforcement Officers . Stase of Goa,
18. (i) Regional Provident Fund Commissioners Regional or Sub-Regional Offi- The State of Gujarat and
ces of the Employses’ Provi-  Usion Testiterios of Dossen and E
(i) Assistant Provident Fund Commissioners dent Fund Organisstion in the Dinamd Dasra and Nagey Haveli.
(iii} Enforcement Officers State of Gujewat snd Union Terri-
tories of Deman and Diu and

Dades sad Nagar Havedi.
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19. (i) Regional Provident Fund Commissioners Regional or Sub-Regional Offi- The State of Harayana.
(i) Assistant Provident Fund Commissinners ces of the Employees’ Provi- i
(iii) Enforcement Officers - dent Fund Organisation in the
State of Harayana.
20 (i) Regional Provident Fund Commissioners Regional or Sub-Regional Offi- The State of Himachal Pradesh. -
(ii) Assistant Provident Fund Commissioners - ces of the Employees’ Provi-
(iii) Enforcement Officers dent Fund Organisation in'the
- State of Himachal Pradesh.
21. (i) Regional Provident Fund Commissioners Regional or Sub-Regional Offi- The State of Jharkhand.
(ii) Assistant Provident Fund Commissioners ces of the Employees’ Provi- ' '
(iii) Enforcement Officers - dent Fund Organisation in the
State of Jharkhand.
2. (i) Regional Provident Fund Commissioners  Regional or Sub-Regional Offi- The State of Karnataka.
(i) Assistant Provident Fund Commissioners ces of the Employees’ Provi-
(iii) Enforcement Officers dent Fund Organisation in the
_ State of Karnataka.
3. (i) Regional Provident Fund Commissioners Regional or Sub-Regional Offi- The State of Kerala and Union
(i) Assistant Provident Fund Commissioners ces of the Employees’ Provi-  Territory of Lakshadweep and
(iii) Enforcement Officers dent Fund Organisation in the and the Mahe area of the Union
‘ State of Kerala, the Union Terri- Territary of Puducherry. .
tory of Lakshdweep and in the
Mahe area of the Union Terri-
, tory of Puducherry. _
24. (i) Regional Provident Fund Commissioners Regional or Sub-Regional Offi-  The State of Madhys Pradesh.
(ii) Assistant Provident Fund Commissioners ces of the Employees’ Provi- e
(iii) Enforcement Officers ' dent Fund Organisation in the
State of Madhya Pradesh.
25, (i) Regional Provident Fund Commissioners Regional or Sub-Regional Offi-  The State of Maharashtra.
(i) Assistant Provident Fund Commissioners ces of the Employees’ Provi-
(iii} Enforcement Officers dent Fund Organisation. in the
B State of Maharashtra. :
26. (i) Régional Provident Fund Commissioners ~Regional or Sub-Regional Offi- The State of Orissa.
~ (iiy Assistant Provident Fund Commissionds ces of the Employees’ Provi-
(iii) Enforcement Officers dent Fund Organisation in the
State of Orissa.
27. (i) Regional Provident Fund Commissioners  Regional or Sub-Regional Offi- The State of Punjab and Union
(ii) Assistant Provident Fund Commissioners ces of the Employees’ Provi-  Territory of Chandigarh,
(iii) Enforcement Officers dent Fund Organisation in the : :
' State of Punjab and Union Terr-
tory of Chandigarh. o L
28. (i) Regional Provident Fund Commissioners - Regional or Sub-Regional Offi- The State of Rajasthan.
(ii) Assistant Provident Fund Commissioners ces of the Employees’ Provi- - - = = - . .
_ (iii) Enforcement Officers dent Fund Organisation in the
' ' State of Rajasthan. _
29, (i) Regional Provident Fund Commissioners Regional or Sub-Regional Offi-  The State of Tamilnadu and:
(ii) Assistant Provident Fund Commissioners = ces of the Employees’ Provi-  Union Territory of Puducherry-
(iiiy Enforcement Officers dent Fund Organisation in the except the Mahe and Yaman -
"State of Tami! Nadu and the  areas.
Union Territory of Puducherry

except the Mahe and Yanam
areas. :
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30. (i) Regional Provident Fund Commissioners Regional or Sub-Regional Offi- The States of Uttarakhand.
ces of the Employees’ Provi-
(if) Assistant Provident Fund Commiissioners dent Fund Organisation in the

) (iii) Enforcement Officers State of Uttarakhand.

3L (i) Regional Provident Fund Commissioners  Regional or Sub-Regional Offi- The States of Uttar Pradesh.
(ii) Assistant Provident Fund Commissioners ces of the Employees’ Provi-
(iii) Enforcement Officers dent Fund Organisation in the

: State of Uttar Pradesh.

32, (i) Regional Provident Fund Commissioners  Regional or Sub-Regional Offi- = The States of Sikkim, West -
{ii) Assistant Provident Fund Commissioners ces of the Employees’ Provi-  Bengal and Union Territory
(iii) Enforcement Officers dent Fund Organisation in the of Andaman and Nicobar

States of Sikkim, West Bengal Island.
and Union Territory of Anda-
man and Nicobar Islands.

[F. No. $-35012/03/2008-SS. H]
S. D. XAVIER, Under Secy.

¢ feeedt, 30 9, 2009

W, 3, 1914, —vars Fod T Fow o, (WM WY 49 § FE FEw qi15921 @ oft) (Cage view
# w7 ¥ wefim) 3 wiud i fofy sk vt awiy sifutrm, 1952 (1952 1 19) (wEgwin fufrm @ s F
wefha) ® 90 17 BI04 (1) B WE (F) P v g B fog A e #
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[® W-35015/9/2009-TH.9H.~1i ]
. ¥, Afawr, s wiEs
New Delhi, the 30th June, 2009

S. 0. 1914.—Whereas M/s. Denso India Ltd. (under Code No. UP/15921 in Uttar Pradesh Region) (héreinaﬁer
referred to as the establishment) has applied for exemption under clause (a) of sub-section (1) of Section 17 of the
Employees’ Provident Funds and Miscellaneous Provisions Act, 1952 (19 of 1952) (hereinafter referred to as the Act).

2. And whereas, in the opinion of the Central Government, the rules of the provident fund of the said establishment
with réspect to the rates of contribution are not less favourable to employees therein than those specified in Section 6
of the said Act and the employees are also in enjoyment of other providend fund benefits provided under the said Act
or under the Employees’ Provident Funds Schemes, 1952 (hereinafter referred to as the Scheme) in relation to the
employees in any other establishment of similar character.

3. Now, therefore, in exercise of the powers conferred by clause (a) of sub-section (1) of Section 17 of the said
Act and subject to the conditions specified in this regard from time to time, the Central Government, hereby, exempts the
said establishment from the operation of all the provisions of the said Scheme with effect from 17-2-1989 until further
notification.

[No. S-35015/9/2009-S5-11]
S. D. XAVIER, Under Secy.
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[3 TR-35015/32/2009-TE.TE -1 ]
w, &, e, e o

New Delhi, the 30th June, 2009 '
$.0. 1915 Whereas M/s.Tata Tea Ltd. [(under Code No. WB/S115 in Kolkata Region)] (hereinafiér referred

to as the establishment) has applied for exemption under clause (a) of sub-section (1) of Section 17 of the Employees’
Provident Funds and Miscellaneous Provisions: Act, 1952 (19 of 1952) (hereinafter referred to as the Act).

2, And whereas, in the opinion of the Central Gavemmmt, the rules of the provident fund of the said establishment
with respect of the rates of contribution are not less favourable to employees therein than those specnﬁed in Section 6
of the said Act and the employees are also in enjoyment of other providend fund benefits provided undér the said Act
or under the Employees’ Provident Funds Schemes, 1952 (hereinafter referred to as the Scheme) in relation to the
employees in any other establishment of similar character.

3. Now, therefore, in exercise of the powers conferred by clause (a) of sub-section (1) of Section 17 of the said

Act and'subject to the conditions specified in this regard from time to time, the Central Governiment, hereby, exempts the . .

said establishment from the operation of all the provisions of the said Scheme w1th effect from l ll 1966 untll further__
notification.

[No. S-35015/32/2009-SS-11)
S. D. XAVIER, Under Secy.

7§ fewelt, 30 90, 2009
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New Delhi, the 30th June, 2009

S.0. 1916.—Whereas M/s. National Festilizer Lid. [(ander Code No. DL/3657 in Delbi (North) Region)] (herinafter
referred to as the establishment) has applied for exemption under clawse () of sub-section (1) of Section 17 of the
Employees’ Provident Funds and Miscellaneous Provisions Act, 1952 (19 of 1952) (hercinafier referred to as the Act).

2. And whereas, in the opinion of the Central Governmaent, the rules of the provident fund of the said establishment

with respect of the rates of contribation are not less favoussivle to emplosess therein than those specified in Section 6
of the said Act and the employees are also in enjoymeont of other provident fund bewefits providod under the said Act
or under the Employees’ Provident Funds Schemes, 1952 (horvinsfior refiorred 10 a¢ the Scheme) in rehuon to the
employees in any other establishment of similar character.

3. Now, therefore, in exercise of the powers conferred by clawee (a) of sub-section (1) of Section 17 of the said
Act and subject to the conditions specified in this regard from time to time, the Contral Govermment, hereby, exempts the
said establishment from the operation of ali the provisions of the said Sclwme with oﬁact from 23-8-1974 unil further
notification.

@No. 5-35015/16/2009-SS-11)
S. D. XAVIER, Under Secy.
7§ feeelt, 30 I, 2009
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T ¥ YR, SR e
New Delhi, the 30th Juse, 2009

- .8.0. 1917.—Whereas M/s Federation of Indias Chambuess of Commerce & industry (FICCI) [under Code No.
DL/3553 mDelh:Reglon] (hereinafter referred to as the cotablishument) hos applied for cxomption under clause (a) of sub-

section (1) of Section 17 of the Employees’ Provident Fumds ssd Miscellanseus Provisions Act, 1952 (19 of 1952)

(hereinafter referred to as the Act),

2. And whereas, in the opinion of the Centrsl Government, the rules of thie provident fand of the seid establishment
with respect to the rates of contribution are not less faveurable to empleyses theysin that these specified in Section 6
of the sald Act and the employees are also in enjoyment of other providend fwsd benefits provided uader the said Act
or under the Employees’ Provident Funds Scheme, 1952 (hereinafier reforred 10 a8 the Sciieme) in rolation 10 the employees
in any other establishment of similar character,

3. Now, therefore, in exercise of the powers conferred by clawse (a) of sub-section (1) of Section 17 of the said
Act and subject to the conditions specified in this regard from tisse 1o tiss, the Conteal Government, herolry, exempts the
said establishment from the operation of all the provisions of the said Selwme with offect from 1-12-1974 uuul further
notlﬁcanon

[No. S-35015/84/2009-SS-11)
S. D. XAVIER, Under Secy.
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New Delhi, the 30th June, 2009

S.0. 1918.—Whereas M/s.Jaiprakash Associates Ltd. [under Go&;Nbs"Dl:?ﬂS_?2 in—"BEihiF(Soﬁth):R_egion]
(hereinafter referred to as the establishment) has applied for exemption urider-vlamse{arofsubeséction (1)0f Sedtion 17
of the Employees’ Provident Funds and Miscellaneous Provisions Act, 1952 (19.f 1952) (hereinafier reforred to as the Act).

2. And whereas, in the opinion of the Central Government, the ryles of the provident fund of the said establishment
with respect of the rates of contribution are not. less favourable to- employees therein that those specified in Section 6
of the said Act and the employees are alsq in enjoyment of other providend fund benefits provided under the said Act
or under the Employees’ Provident Funds Scheme, 1952 (hereinafter refm’ed to as ﬁle Sdlme) in relatlonio ﬂle employm
in any other establishment of similar character.

3. Now, therefore, in exercise of the powers conferred by clause (a) of sub-section (l) of Section 17 of the said
Act and subject to the conditions specified in this regard from time to time, the Central Government, hereby, exempts the
said establishment from the operation of all the provisions of the said Scheme with effect from 1-8-1987 until firther
notification.

- [No. 5-35015/10/2009-S5-1}
S.D. XAVIER,UnderSecy
- =€ feeeht, 30 5, 2009
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New Detlhi, the 30th June, 2009

$.0. 1919.—Whereas M#s. Bharat Electronics Ltd. [under Code No. UP/4167" in Ghaziabad (UP) Region]
(hereinafier referred to ag the establishment) has applied for exemption under clause (a) of sub-section (1) of Section 17
of the Employees’ Provident Funds and Miscelianeous Provisions Act, 1952 (19 of 1952) (hereinafter referred to as the Act).

2. And whereas, in the opinion of the Ceniral Government, the rules of the pravident fund of the said establishment
with respect of the rates of contribution are not less favourable to employees therein than those specified in Section 6
of the said Act and the employees dre also in enjoyment of other providend fund benefits provided under the said Act

or under the Employees™ Provident Fillids Scheme, 1952 (hereinafier referred to as the Scheme) in relation to the employees

in any other establishment of similar character.

3. Now, therefore, in exercise of the powers conferred by clause {(a) of sub-section (1) of Section 17 of the said
Act and subject to the conditions specified in this regard from time to time, the Central Government, hereby, exempts the

said establishment from the operation of all the provisions of the said Scheme with effect from 1-4-1973 until further
notification.

[No. $-35015/74/2009-8S-11]
S. D. XAVIER, Under Secy.
= feweft, 30 97, 2000
W, 1920, Fadf Toditgm Tt for, [qasmst RAf, wfamn %aﬁaﬁsmmwssvza}
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. . Hfaw, o uiem
New Delhi, the 30th June, 2009

S.0. 1920.—Whereas M/s. HCL Technologies Ltd. [under Code No. HR/5572 in SRO,Gurgaon, Haryana Region]
(hereinafter referred to as the establishment) has applied for exemption under clause (a) of sub-section (1) of Section {7
of the Employees’ Providéent Funds and Mlscellane()us Provisions Act, 1952 (19 of 1952) (hereinafter referred to as the Act).

2. And whereas, in the opinion of the Central Government, the rules of the provident fund of the said establishment
with respect of the rates of corntribution are not less favourable to employees therein than those specified in Section 6
of the said Act and the employees are also in enjoyment of other providend fund benefits provided under the said Act

or under the Employees’ Provident Funds Scheme, 1952 (hereinafier referred to as the Scheme) in relation to the employees
in any other establishment of similar character. 4

3. Now, therefore, in exercise of the powers conferred by clause (a) of sub-section (1) of Section 17 of the said
" Aot and subject to the conditions ‘specified in this regard firom time to time, the Central Government, hereby, exempts the

‘said establishment from thé opéraiiot of all the provnsmns of the said Scheme with effect from i-10-1983 until further
notification.

[No. 5-35015/95/2009-5S-11]

S. D. XAVIER, Under Secy. .
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