W 9. E. WL (W) 04/0007/2003-05

Che Gazette of

REGD. NO. D. L. (N) 04/0007/2003—-05

Fudia

it 4y
PUBLISHED BY AUTHORITY

] 33;
No. 33}

‘lﬁﬁ?‘?’ﬁ P — 14, 2010, mﬁamsnaur I pe— 23, 1932
NEW DELHI, AUGUST 8—AUGUST 14,2010, SATURDAY/SHRAVANA 17—SHRAVANA 23,1932

38 9 # fe= g wer & wndt § Rwd B o qus deee & w9 F T o vl

Separate Paging is given to this Part in order that it may be filed as a separate compilation

T H—Jguyg 3—30-T0 (i )
PART I1-Section 3—Sub-section (ii)

NI WO & WATAY (7T HIA &7 Gy ) gy At g Y MifiiEs Sevr S sifngag
Statutory Orders and Notifications Issued by the Ministries of the Government of India
{Other than the Ministry of Defence)
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[H 228/39/2010-TaE-11]

gy Aqaal, W W

3013 GIL2010 (4859)

MINISTRY OF PERSONNEL, PUBLIC GRIEVANCES
AND PENSIONS

(Department of Personnel and Training)
dow Detivi, the 4th August, 2010

8. 0. 1966.— In exercise of the powers conferred
by sub-section (1) of Section 5 read with Section 6 of the
Delhs Special Police Establishment Act, 1946 (ActNo. 25 of
1946}, the Central Government with the consent of the State
Government of Kerala, Home {M) Department, vide
Notification G.G. {Ms) No. 96/2(10-Bome dated 28th April,
MN0, hereby extends the powers and jurisdiction of the
members of the Delhi Special Police Establishment to the
whole of the Statc of Kerala for investigation of Crime No.
102/10 registered at Bekal Police Station, Kasargod which
was re-pumbered as Crime No. 21 1A R/HHW-II/KKD/10
registered at Crime Branch, Criminal [nvestigation
Depariment, Kozhikode relating to the unnatural death of
Shri C.M. Abdulla Moulavi, Khasi of Chembarikka and
Mangalore and atiempts, abetments and conspiracy in
relation to or in connection with said incident including
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- uffence/offences, if any, committed in course of the same
trausaction or arlsing out of the same facts.
o [No, 228/39/2010-AVD-11]
MUKESH CHATURVEDI, Under Secy.
faw dwer
( fordfra Favd fawm)
73 freeft, 4 2T, 2010
| WA 1967~ SR S (Y44 Td yEm 399Y)
T, 1970/1980 % @E 9 F IwwE (1) A (2) F g
: ufaq, FFFW SN (ITFA w1 ol wd atwm)
" fufrm, 1970/1980 9 91 9 IINW (3) & S (F)
B WeR vl 1 WM S0 g, 9 TR, 9
fmd d3 4 vowd w0 % wam, Taggm, A T g
gt (wm fafa: 1-7-1953), 39 WRAEE, AW SF H
st Frafa =Y arfergan =61 fafa 9 i o A e @
fom st o8 9% 3 o % ® wfued ® w9 F s
yzar T B W v e aRa oF, Y @ o vee
B, sty ¥ @ FRvE Hew § siver s fRve ®
e ifE e

{1 . 9/57/2009-4-1]
MINISTRY OF FINANCE
{Department of Financial Services)
New Detlhi, the 4th August, 2010

3. Q. 1967.~~in exercise of ihe powers conferred by
clausa (D of sub-section (3) of Section 9 of the Banking
Cuompanies (Acguisition and Transfer of Undertakings)
Aoy, P70 1980 read with sub-clause (1) & (2) of elsuse 9 of
The Mationatised Banks (Management &M iscellaneous
P ovisions) Scheme, 197071980, the Central Govermnent,
after consultation with the Reserve Bank of India, hereby
nominates ShriN.Rajagopal Reddy (DOB : 1-7-1953), Deputy
Manager, Andhra Bank, as Officer Employee Director on
the Board of Directors of Andhra Bank for a period of three
vears from the date of notification of his appointment or
uniil he ceases to be an officer of the Andhra Bank or until

further orders, whichever is the earliest.
' {F. No.9/57/2009-BO-T]
SUMITA DAWRA, Director

wrea 3t gftan wsar gae
(@ ity ftany weatot fawn)
7§ Reedt, 30 93, 2010

F4,37, 1968 —F=1a TR yRarg fafeear uftag
2T, 1956 (1956 %1 102) F1 410 11 & I9-@UE {2}
i T iR 1 REW W g, W fafeear aitg W

el & AR I Afuftam w5t wam s o fefatan
F‘Vﬁﬁm%, BWT?[ e

I gem g o o ' wer w et s
[ (2) 4] # Aol “3 sfaerg o @ S 9w
fafren wefoaem, 9=, afvemg” & way ofk oind
Yol & o dam [went (3) 6] % wea S W
WYl A -

2 3
FaeR i Afefm T WA
Foer F g (T fafae qeramea,

dean, aferrg B Owiwfm
fomfial & an ¥ wEd, 2009
% R Tz afgerrg 21 wrsfem
fafeem merfaemes, 9<%,
afaerg g S vEm
g 47w e fafeen
W Bh)

(%1 | g, 12012/71/2004- - (Ff-1D) ]
axfrar v, s wfa

MINISTRY OF HEALTH AND FAMILY WELFARE

(Department of Health and Family Welfare)
New Delhi, the 30th June, 2010

5.0. 1968.-—In exercise of the powers conferred by
sub-section (2) of Section [ 1 ofthe Indian Medical Council
Act, 1956 (102 0f 1956}, the Central Government, after con-
sulting the Medical Council of India, hereby makes the
following further amendments in the First Schedule 1o the
said Act, namely:—

In the said First Schedule against “The Tamil Nadu
Dr MGR Medical University, Chennai, Tami{ Nadu™ under
the heading ‘Recognised Medical Qualification’ {in
coluum(2)] and under the heading 'Abbreviation for Reg-
istration’ [in column(3}}, the following shall be inserted,
namely :—

2 3
Bachelor of Medicine MBRBS
and Bachelor of Surgery  (This shall be a recognized

medical qualification when
granted by the Tamil Nadu
Dr. MGR Medical University,
Chennai, Tamil Nadu after
February 2009 in respect of
students trained at Govern-
ment Medical College, Vellore,
Tamil Nadu)

{No. U-12012/71/2004-ME(P-T))
ANITA TRIPATHI, Under Secy.

CH T W v [T
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¢ fawelt, 20 @, 2010

FLIA. 1969, —F5Ta WHR waa fafem afig
sfufaam, 1956 (1956 FT 102) F 417 11 F 3I9-@0L (2)
ZNT W5 YAl 1 YA 3 BN, UaggR ety fafean
Mg % TR # AR sE sAfufem w wem gt §
frafafug ot doe #wdt &, srufq o~

399 gom gt ¥ “ wdew favafaaem” o s
Hafya wfafed & ar  faqu favafzoma”, smaen, fgo
7 Shrg1 s ik e e s (S e
[#@m (2) % &9 # wafha] ¥ # et ‘B
farvafamem ", svwgen, B & wmer ok vid defeom B
foru wame [ (3) H) & wea Frofafed S smon -

2 3
T e ofef g mR ST
AT 3E T (Fmmen Wt Tafeem

weifagray &t seyars,
smaen, foqu o ufwfes
faenfémai & Tt o &, 2010
% 15 faqu favafemey, g
BN WHd Y5 FJ 999 T7
e v fafwe adar 2imi)

[F. . 7. 12012/80/2004-THE(F-11)]
g Frardl, s wias

YRGB U9 : 3T 14, 20104099 23, 1932 4807

New Delhi, the 20th July, 2010

S.0. 1969 .-—In exercise of the powers conferre:*
by sub-section (2) of Section 11 of the Indian Medizy:
Council Act, 1956 (102 of 1956), the Central Governmcat,
after consulting the Medical Council of India, hereby makes
the following further amendments in the First Schedule to
the said Act, namely:—

In the said First Schedule after “Bharthiar Umvers:ty”
and entries thereto “Tripura University Agartala Tripura”
shall be added and against “Tripura University, Agartala
Tripura” under the heading ‘Recognised Medical
Qualification’ [hereinafter referred to as coluum(2)], and
under the heading ‘Abbreviation for Registration’ "
[hereinafter referred to as column (3)], the following shall
be inserted, namely :— .

2 3
Bachelor of Medicine MBBRS. .
and Bachelor of Surgery  (This shall be a recognized - - .

medical qualification when.
granted by the Tripura Uriver- .
sity, Agartala Tripura after .
January, 2010 in respect of
students trained at Agartala
Government Medical College
& Hospital, Agartala, Tripura)

[No. U-12012/80/2004-ME(P-H)
ANITA TRIPATHI, Under Secy.

¢ FavireET e figar)
Wt W S
=% fewedt, 28 qEE, 2010

A, 1970, —ANErd "Fw =0 fram, 1987@%7%@%@(1)#@3(@)%@@714 wrzﬁhm«ﬁ_
waEr AftgfTa w5 fa aiftrgh | few g AeE(E) § detm fen TRt E

gt
Fu  wifE aE A(H) F e, Wi = wen sl fifa oA v E w P
e Ay i s
(i) (2) (3) _ - (4) _:'
L. ¢ TE 13885 ¢ 2001 VIS T (Thamant.) WM L, 31 o 2016
T - gras, ey - w5 ugha IETE 2010

(ggen TAtaTer)

30 WeE F R W WS o, WA WER 9, BT W I T A ‘iﬁﬁnoooz,m#ﬁé&r;
7% e, Fiowm, TG, YSE, TS A W FEeEl  JEREE, 8 5, S 9
T, A, FAY, AT, I, 0 o ferarrargey o fst ¥y swemy ¥

(el w3015
. i, 3T ‘UE’ wE e (TR
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MINISTRY OF CONSUMER AFFAIRS, FOOD AND PUBLIC DISTRIBUTION
(Department of Consumer Affairs)
BUREAU OF INDIAN STANDARDS
New Dethi, the 28th July, 2010

S.0. 1970.—In pursuance of clause (b) of sub-rule (1) of Rule (13 of Rule 7 of the Bureauw ol Indian Standards
Rules, 1987, the Bureau of Indian Standards hereby notifies that the Indian Standards, particulars of which are given in the
Schedule hercto annexed have been established on the date indicated against each

SCHEDULE
SL.  No. and title of the Standard (s) No. and year of the Date from which the
_ No. _ amendment o amendment shail have effect
H @ ) @»
1. [S13885:2001-Non-Magnetic/char in Amendment No. | 31 July, 2010
sponge iron (DRI)-Methods of deter- July, 2010

mmatmn {First Revision)

Copy of this amendment is available for sale with the Bureau of Indian Standards, Manak Bhavan 9 Banadw
“’hah Zafar Marg, New Delhi-110002 and Regional Offices: New Delhi, Kolkata, Chandigarh, Chennai, Mumbai and also
ranch Offices : Ahmedabad, Banga}ore Bhopil. Bhubaneshwar, Coimbatore, Guwahati, Hyderabad, Jaipur, Kanpur,
Nagpur, Patna, Pune, Thiruvananthapuram.

[Ref: MT 30/1-151
P, GHOSH, Sc. "I’ & Head (MTD}

72 fawet, 3 3mT, 2010

W13, 1971, —IRETa A% g0 Fem, 1987 & Fram 7 & 39-Frad (1) & @5 (@) & o8 | 9idia qes =40
wRE fegfad e § i fom et v & faeror F9 enge o e ¥ 4 wefm B me

gl
w0 o 9EE 9EE (W) T 9, T WA WEE B Al iha aRda terfu iy
den = it vidw HEF HUF RS, 705 F1E 5, @
e A
(1) (2) (3) @
1. 3 TR 12573 1 2000~T929] wegfafem we 1 TH 12573 : 1988 28 WA 2010
wegfufas fasg Sl & g wye &
FY ygfa (vrEn TTE)

314m&ﬁumﬁnﬁﬁm@nma{&,mW9,Wmmuﬁ,qﬁﬁﬁﬁ-nomz,aﬁmm&kﬁi

7¢ foveh, wiowm, GvEhg, FF, TEE Ao TGN HIAETS : STERSR, SUCN, W, SEAve, ROy, TaEr,
Y, SR, FAR, AL, T, 0 qe ferwerenged | fast &g ST ¥ (

{HeH: wErEt 22/2- 8]

®. W, I T O v (TEE)

New Delhi, the 3rd August, 2010

S.0. 1971.—In pursuance of clause (b) of sub-rule (1) of rules (1) of Rule 7 of the Bureau of Indian Standards
Rules, 1987, the Bureau of Indian Standards hereby notifies that the Indian Standards, particulars of which are given in the
Schedule hereto annexed have been established on the date indicated against each :

Vo ew ¥ NN [
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SCHEDULE
8. No. and year of the Indian Standards No. and year of the Indian Date of Established
No. Established Standards, if any, Superseded
: by the New Indian Standard
() 2 - 3 &)
1 I8 12573 : 2010-Method for macro etch IS 12573 : 1988 28 February, 2010

test for wrought aluminium and aluminium

alloy products (First Revision)

Copy of this standard is available for saile with the Bureau of Indian Standards, Manak Bhavan, 9 Bahadur Shah
Zafar Marg, New Delhi- 110002 and Regional Offices : New Delhi, Kolkata, Chandigarh, Chennai, Mumbai and also Branch
Offices : Ahmedabad, Bangalore, Bhopal, Bhubaneshwar, Coimbatore, Guwahati, Hyderabad, Jaipur, Kanpur, Nagpur,
Patna, Pune, Thiruvananthapuram.

[Ref: MTD 22/T-8]
P. GHOSH, Sc. ‘F’ & Head (MTD)
¢ feesft, 3 soma, 2010

TN, 1972, R A =33 Fam, 1987 & {799 7 % 39-Fam (1) 9 (8) % i § andg oes =0
TR Aftrgfa wear @ fo Forr wer arel & fraco 99 st A e ¥ & e @ mm #

SrTE
®9  wfye WA 9EE (F) 9 g9em T4 O W g ofamita W venfum fafy
g B L O T TS el UL, 4% i3 8, #
e it ad
(1) (2) (3} (4)
1. 3 TE/3E T 3 4507 : 2000-mIgRR e - 28 HTEG 2010
i ST e wRAEESe- gE
FINA T M BH-HIFA T w0 frufeo
3w

39 vt e Rl SRdiE e S, e WA, 9, TR ITE W A AE fRee-110002, S S
FAR, FAQ, FEAGR, TG, T2, T4 a2 freaTaRd § fn o e ¥
[53H: mrEiEt 25/3-801

0. oe, dAF ‘TR T e (TEE)
New Delhi, the 3rd August, 2010

5.0. 1972.—In pursuance of clause (b) of sub-rule (1) of Rule 7 of the Bureau of Indian Standards Rules, 1987,
the Bureau of Indian Standards hereby notifies that the Indian Standards, particulars of which are given in the Schedule
hereto annexed have been established on the date indicated against each :

SCHEDULE
Sl No. and year of the Indian Standards No. and year of, Indian Date of Established
No. Established Standards, if any, Superseded
by the New Indian Standard
) @ &) “@
1. 1S/I8Q 4507 : 2000-Sintered ferrous — 28 February, 2010

materials, carburized or carbonitrided-
Determination and verification of case-
hardening depth by a micro-hardness test
‘Copy of this standard is available for sale with the Bureau of Indian Standards, Manak Bhavan, 9 Bahadur Shah
Zafar Marg, New Delhi-110002 and Regional Offices : New Delhi, Kolkata, Chandigarh, Chennai, Mumbai and also Branch
Offices : Ahmedabad, Bangalore, Bhopal, Bhubaneshwar, Coimbatore, Guwahati, Hyderabad, Jaipur, Kanpur, Nagpur,
Patna, Pune, Thiruvananthapuram.

{Ref: MTD 25/T-80]
P.GHOSH, Sc. ‘F’ & Head (MTD)
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MINISTRY OF PETROLEUM AND NATURAL GAS
New Delhi, the 3rd August, 2010

$.0. 1973— Whereas, it appears to the Central
Government that it is necessary in the public interest that
for the transportation of petroleum products from Paradip
(Orissa) to Raipur (Chhattisgarh) & Ranchi (Jharkhand), a
“Paradip - Sambalpur - Raipur Ranchi Pipeline” should be
laid by Indian Oil Corporation Limited;

And whereas, it appears to the Central Government
that for the purpose of laying the said pipeline, it is
necessary to acquire the right of user in the land described
in the schedule annexed to this notification;

Now, therefore, in exercise of the powers conferred
by Sub-section (1) of Section 3 of the Petroleum and
Minerals Pipelines (Acquisition of Right of User in Land)
Act, 1952 (50 of 1962), the Central Government hereby
declares its intention to acquire the right of user therein;

Any person interested in the land described in the
said schedule may, within twenty-one days from the date
on which the copies of this notification, as published in
the Gazette of India, are made available to the General Public,
object in writing to the acquisition of the right of user
therein or laying of the pipeline under the land te Shri Dilip
Kumar Agrawal,Competent Authority, Indian Oil
Corporation Limited, Paradip - Sambalpur - Raipur - Ranchi
Pipeline Project, N-17, Sector -2, Avanti Vihar,
Raipur - 492006, Chhattisgarh.

SCHEDULE
Tehsil: District : State
Mahasamund Mahasamund Chhattisgarh
Sr. Name of the Plot No. Area
No. Village Hectare Are Sqg. Mur.
1 2 3 4 5 6
1 Sindhupali 56 00 14 86
57 00 11 27
38 00 06 9
61 00 09 0
285 00 0 68
282 o 14 35
281 00 o 2%
280 o 11 TI
276 0 25 i1
P 00 06 2
270 00 06 38
269 00 14 7
62 00 00 10

2 3 4 5 6
Sindhupali (contd.) 268 1 4] w 10
263 00 i8] 14
261 o o 7
260 00 00 10
808 00 o 91
809 06 28
405 00 s B3
406 00 ® 85
246 i} 00 10
407 00 11 4
408 o0 ® ]
409 00 (£ 59
410 00 o 52
411 00 o 4
419 00 [14] 2R
452 00 19 (]
450 1 4] w &
449 0 ol 58
448 00 i} 0
455 00 00 10
458 1} 00 32
456 00 09 25
444 0 01 61
443 00 o 3
442 4] 06 28
497 00 05 3
495 00 00 10
496 00 2 o
498 00 10 ]
499 00 1 80
500 0 % 97
501 00 06 53
504 00 )] 32
440 0] 1] 2
505 a o7 64
306 [0 4] 03 88
524 an 45 L
525 0 B 2
526 00 19 58
528 1] 15 21
538 00 00 10
537 00 3 06
536 Qa0 05 05

TN I
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136 o0 1]} 0 119 00 15 49
7 0 0 9% 18 0 05 8l
43 0 19 28 117 00 10 64
42 0 03 42 115 00 02 3
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1 3 4 5 6 1 2 3 4 3 6
19. 414 o0 06 63 20. &l 537 00 00 1
413 00 05 39 538 00 06 &
412 06 07 76 539/1206 00 00 23
411 o w0 58 514 00 o 40
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397 o0 00 # 521 00 4] 10
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New Delhi, the 3rd August, 2010

8.0. 1974.—. Whereas, it appears to the Central
Government that it is necessary in the public interest that
for the transportation of petroleum products from Paradip
(Orissa) to Raipur (Chhattisgarh) & Ranchi (Jharkhand), a
“Paradip - Sambalpur - Raipur Ranchi Pipeline” shouid be
laid by Indian Oil Corporation Limited,

And whereas, it appears to the Central Government
that for the purpose of laying the said pipeline, it is neces-
sary to acquire the right of user in the land described in the
schedule annexed to this notification;

Now, therefore, in exercise of the powers conferred
by sub-section (1) of Section 3 of the Petroleum and
Minerals Pipelines (Acquisition of Right of User in land)
Act, 1962 (50 of 1962), the Central Government hereby
declares its intention to acquire the right of user therein;

Any person interested in the land described in the
said schedule may, within twenty-one days from the date
on which the copies of this notification, as published in
the Gazette of India, are made available to the General
Public, object in writing to the acquisition of the right of
user therein or laying of the pipeline under the land to
Shri Dilip Kumar Agrawal,Competent Authority, Indian Oil
Corporation Limited,Paradip - Sambalpur - Raipur - Ranchi
Pipeline Project, N-17, Sector -2, Avanti Vihar,
Raipur - 492006, Chhattisgarh.

SCHEDULE
Tehsil : District : State
Pithora Mahasamund ~ Chhattisgarh
Sr. Name of the Khasra Area
No. Village No. Hectare  Are  Sg. Mtr,
1 2 3 4 5 6
l. Remda ~ 538 00 ® 27
3 00 23 15
4 00 p2) 25
546 00 ® 73
i1 00 % 4]
593 00 05 95
595 00 a7 2%
554 o 00 67
600 00 12 %6
599 00 o4 64
608 0 38 21
605 00 13 47
506 00 ® .Y

1.

i 2 3 4 5 6
Remda 505 00 27 45
500 0 52 06
499 0w W 41
480 0 04 35
478 w o7 21
4 L I} 6
47 w17 68
469 0 15 03
470 o 0 18
462 0 B 9%
460 0 2 o
459 w0 y.
457 w @ 87
454 0 38 56
441 w13 31
0 w A 56
67 mw 45
2 o 06 8
3 w0 06 2%
2 w9 %
17 R 3 %
16 0 W0 3l

5 0 I8 o

4 W W 10

2.  RemdaTukada 226 00 12 39
27 w 05 28
25 0 o 56
24 0 06 00
23 o ® 53
21 o 8 %
m 0 13 10
20 0 0w 10
3. Tilanjanpur  470/2 00 28 8
4692 w0l 64
469/1 0 ® 46
465/6 0 00 8B
465/5 w0 W 80
465/4 (VI ¢ 3
46513 0 ® 45
466 w0l 57
4652 0 06 4
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1 2 3 4 5 6 1 2 30 4 5 6
3. Tilanjanpur  465/1 o @ 65 3. Tilanjanpur 202 00 12 8
463 0 - 19 5412 0 06 %
46072 0 00 203 ) 3
45912 o 0 2 532 ® 06 P
45973 0 45 53/1 o o 2
458 0 08 77 2 0 10 o)
a43/1 0o 4 0B Y o 00 &
442 0w % 51 0 o &
440 w0 08 2% 50 w0 o %
439 w10 & 45 ® @ @
438 o0 13 % 4 o 10 7
437 o o 54 @ o 10 35
436 0 @ 15 s 0 o 0
415 0 0 % a1 © o %
i 0 3 s 4 Dhabakhar 220 © o 18
412 0 ol 91 211 w0 o 0
3777 0 10 19 21753 w0 10 47
37706 o0 0 47 194 o0 ® 80
3775 0 1 38 192 ® o 6
1% w19 % 198/5 0 o 0
375 0 19 o1 195 0 12 %
19 o © s 198/4 0 o 10
32372 0 18 B 1982 0w 0 &
323/1 0 06 1981 © 06 9
- o - 19% 0 o 7
315/1 0 e 18 197 0 4 67
31171 0 2 37 199 0 31
34 00 00 60 5 Sawitripur 821 o 09 8
2 © o " 819 ® 0 97
172 o o » 0 12 ®
17 0 3l y’) 83 0 ® 0
05 o 0 78
193 ©® B g7 0 0 s u
194 00 Q2 27 830 0 00 58
195 0 1 % 814 ® W0 7
196 0 o 6 811 o 0 )
200 0 o 813 0 2

[ U
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2 3 4 5 6 1 2 3 5 6
5 Sawitripur 341 w o 15 5 Sawitripur 212 0 06 30
340 o0 i) o4 219 00 05 €x
339 w2 19 0 w0 ® 64
335 0 1 P4 2 w0 8 68
134 0 05 n 160 1] 10 49
133 o o7 &7 159 0 31 41
132 o0 o8 50 1582 00 1] 2
329 ) I 1 41 6. Vijyamaal 667 o VI 1] %
331 0 ol X 665 W 10 17
329/884/1 w18 87 663 o 1l 09
351 0w @ 89 664 o ® Pz
373 0o 00 41 649 o % 38
37072 w 0 61 475 0 o %0
370/1 w0 03 7 443 w12 o7
371 w 17 41 450 o 14 2
34 w 05 06 449 w06 63
393 0 6 53 453 1 VI 10
395 w06 61 448 o 12
396 o0 12 63 454 o 7
407 00 M 80 47 W w 10
409 w0 43 455 VR /)
413 w0 95 456 w0 03
412 0 0 6 434 01 00
4152 w m 85 433 w07 53
415/5 n 08 ot 457 0w 10
415/3 ) VI 12 430 W 97
- 415/4 w07 05 400 o 17 0
419/1 00 i3 58 400/483 ol 58
418 o w 27 401 o »
41972 w0 2 42 oW N
421 w12 47 404 w o 46
425 W w 26 388 om0 e
214 00 14 ] 366 W m W®
215 W W 53 367 w16 37
218 o o 30 368 o @ 3
213 00 10 46 369 w 19 09
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1 2 3 5 6 i 2 3 6
6. Vijyamaal 363 () 00 10 10.  Santemri 266 Ly 03 20
362 00 13 11 281 00 0 10
342 o0 05 40 283 00 (12) 36
346 00 18 10 284 00 06 b
343 o0 B o 285 o0 08 61
345 00 05 68 286 00 03 35
350 00 21 77 28872 e 00 g
7. Badetermri 8 o a7 52 288/1 0 I 63
(Bhaisanala) 289 00 o0 10
8073 0o B 8 295 00 12 01
80/4 ® 16 33 161 o ol 57
78/3 00 20 95 163 0 17 18
8072 0 05 kY] 164 00 10 76
7844 0 10 % 67 o K6 M
169 00 18 48
8. Badetemri 43 op 08 o4 30 00 ol 41
Purana Tukala 0 0 ol % a“ © o @
40 a0 o1 2 43 00 o 42
3 ® % 20 41 o0 18 63
36 00 18 37
16 w A 8 % 0 0 o
21 00 08 o) 51 00 12 48
psl % 2 5% i1, Deosaral 1048 o0 20 i
19 0 4 X% 1077 00 03 a7
6 w0 1] G 1075 00 20 %
N 0 3 @ 1068 © 19 35
- _ o 16 00 o7 84
3 0 L & 508 00 08 59
o Badetemri 12 ] (1 ¥ Ri3 00 19 96
o o 5 3l 0 W %
o 0 % @ 388 0 1l 37
v ' ” 3 0 15 76
(1 =%
13 (D L oL 3 ] l (]) 08 m
14 B 13 39 18 w06 18
28 i e 8 178 4 00 10
% W om % 33 w16 7
: “ N 377 mow 77
4 iAr o2 A 33 g 0 06 39
pL. % = Ra 137 0 05 0y
& o xn 9 338 0w 0B )
2 w n 14 340 w0 P
342/6 00 06 o
10. Sante.nri 274 0 38 68 20 0 13 £]
00 00 26 3421 0 o0 10
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i 2 3 4 5 6 1 2 3 4 5 6
. Deosaral 342/5 0 01 & 12. Kurmadih 212 00 03 47
353 n 0 %0 213 00 16 43
35211 0 00 10 206 00 iz 14
35272 00 05 16 214 00 12} 59
354 00 07 13 217 00 13 55
220 00 16 11 203 00 10
359 00 2 18 218 00 M 3
202 0 1] 65 219 o0 o 49
203 o0 o7 ] 220 00 05 36
204 o 05 16 21 00 o0 i
205 0o 01 61 201 0 03 4]
206 00 06 90 200 00 06 89
185 00 0 23 199 00 15 67
A7 00 o7 4 194 00 10 7
109 00 o2 78 197 00 00 9%
& 00 05 8 195 00 05 08
.72 00 o7 4] 168 00 16 0l
110 00 01 46 87 00 2 2]
121 00 03 ® » 00 07 33
120 . 00 il 85 88 00 06 15
119 00 0 72 P2 00 11 78
ild 0 a1 87 93 00 12 39
118 14] 2% re) 9% 00 1} 03
136 {n 4} ) o 06 00 18
47 0 . 95 95 00 06 33
43 it 19 78 113 00 11 95
42 o0 UK 42 H9 00 15 49
4i 0 ) 47 118 00 05 8l
28 G 3] 5 117 00 10 &4
i { i 2 115 00 0 3l
»% x 0l o) 116 1 4] 19 36
25 00 01 05 192 1 ¢] 4] 10
24 00 14 08 196 1 4] o7 70
3 0 0 i7 i3.  Patandadar 642 o 14] S8
I w 19 % 643 w05 07
12. Kurmadih 34 00 21 50 o4 X o7 78
284 00 11 13 645 4] 11 72
283 o 14 I 688 00 03 16
282 00 w X 687 0.4) e 71
270 00 0 88 686 00 03 66
287 4 ¢ 15 52 685 0 M 2
278 00 1] 78 684 00 07 61
266 00 01 46 683 00 00 19
252 0 12 15 682 00 ® 32
250 00 00 10 679 00 06 08
251 o0 1) o7 677 00 17 39
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1 2 3 4 5 6 1 2 3 4 5 £

13. Patandadar 676 a0 3 16 14,  Khairakhuta 976 00 01 :
710 00 00 25 931 00 3 id
709 00 10 I8 991 00 26 o
n7 00 35 21 1011 w. ® L)
716 00 )| 28 1010 il 05 50
315 00 06 %) 1009 o 13 O
316 ) VI 10 1008 n  w 10
314 a 21 %9 1014 m 2 65
295 00 17] 45 1015 0 01 90
296 00 Y 97 1018 00 ™ £3
297 on 00 93 1017 (1 4] 03 68 -
298 00 10 68 ) 1083 00 14 o
299 0 16 06 1084 00 w2 X
300 0 0 11 1090 00 16 7i
285 00 o 10 1089 00 o
284 00 17 12 1088 ] 0 I
266 w0 46 3 1086 0 0 i
265 o o 18 1087 00 06 o
205 00 2 ¢ e 4] 18 LR
203 00 12 55 1101 1 U T
207 00 o7 45 1104 00 \l3 EE
206_ 1] 1] 42 1105 00 13 &
208 1] 07 56 1106 0 . m 04
200 0 07 47 1140 00 o7 8t
217 0 05 35 1138 00 13 31
216 00 (1] 58 1139 iy 10 47
218 00 00 10 1146 ] W 38
215 00 0l /) 1147 w 15 3
219 00 ™ 24 1152 o a3 13
220 00 1) o 1151 00 16 L2
222 00 i ¥ 1130 o0 it 67
21 ] 01 58 154 00 03 19
223 0 02 0 1149 00 w o
224 0 15 13 15.  Gopalpur 97 00 10 T
230 00 o7 A 96/1 00 o 33
231 oo 0 3 96/2 i 2 33
229 0 08 00 95 00 i &
233 00 12 & 4 00 B &
237 00 14 20 80 00 27 i
238 00 27 41 L x 02 B
239 00 17 8 14 0 o0 K]
240 00 08 57 20 0 00 17
241 00 08 5 i3 0 02 63

14.  Khairakhuta 978 00 10 67 L 00 0i 4
977 0 2% 05 1 ) 0 1)
974 w0 00 10 2 LI
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1 2 3 4 5 6 1 2 3 4 5 6
15, Gopalpur 1253 00 27 37 17.  Laxmipur 876 0 6
1254 o0 ] 08 ‘ 274 W 13 2
1259 0 o p.\ 873 w 14 48
1310 W ¢! 18.  Jangalplat 143 w0 06 19
1309 w2 B 142 R} 40
1308 0 13 88 139 B T &
1305 0w 10 138 w05 %
1306 0 o8 14 131 0 0% e
1307 0 18 35 129 0 o 4
1295 0 ® 35 127 w08 6
1294 o 28 65 125 0 ol 0
1264 m 46 124 o m 51
1265 w14 74 121 m 7
7) 0 ) 154 w5 )
975 0 2 0 153 o0 0 21
974 0w M p) 19. Atharagudi 259 m W o
891 w35 81 260 w oz b
876 0w R 57 261 w 19 b
878 0 o 2 262 VBN 46
885 0 o 84 264 VO 65
884 0 M B 278 0 3 &
980 0w 41 158 w05 9
525 01l 13 146 w o o» 39
538 0 21 25 144 w39 14
533 0w 24 39 141 n B »
531 0 m® 52 140 w10 20
532 T ) ol 138 03 13
529 0 3 M 139 W "
509 0w 39 39 w0 17 8
510 0 11 03 337 ORI &
16.  Kishanpur 707 00 10 65 336 0 4 19
705 0 63 335 0 0 65
600 0w i2 334 w @ 88
407 0 38 4 544 w17 81
406 0 05 27 339 0 00 %
405 0 40 10 340 w19 ”
404 0 o ) 3] 0 08 %
403 0 B 91 £7) W o 48
706 0 ® 3 345 0 o 8
17.  Laxmipur 902 0 65 478 w06 &4
901 0w 25 477 0 05 05
884 w2 6 346 0 06 16
880 0w W 10 414 0 0% 63
879 0 40 67 413 o 05 9
878 w0 0l 1 412 W o %
8§77 0 16 14 411 0 m 8
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1 2 3 4 5 6 1 2 3 4 5 6

22, Mudhipar 859 00 0 68 22, Mudhipar 575 00 14 43
{(Mudipar) 860 00 o 0 (Mudipar) 570 o 0 43
858 00 ® 9% 569 0 03 02
852 00 e 28 568 iy 0l 59
851 00 o4 X 567 00 06 58
855 00 0 HYj 571 0 02 52
850 00 0 16 80 o0 03 4
849 00 s 65 81 0 02 66
832 0 0 32 546 00 00 NG
833 00 01 32 547 00 o7 27
829 00 o 80 550 00 00 12
828 00 03 27 549 0 3 B
926 00 a7 17 58 00 00 38
927 00 00 9 101 00 12! i
928 00 5 60 339 00 01 27
943 00 08 &4 338 00 06 40
935 00 00 20 336 00 01 T4
929 0 o4 31 537 00 06 AN
931 00 03 81 333 00 il K]
930 0 01 18 530 00 iy 10
932 00 0l 20 528 00 o 85
731 00 09 12 526 00 06 19
933 0 00 10 432 00 10 3
725 o0 Y 92 466 0 06 68
726 00 06 28 463 00 e 40
708 00 03 3 442 00 07 45
706 0 01 85 460 00 e 65
705 00 01 67 449 00 08 47
707 00 04 % 447 00 11 07
709 4] 00 87 445 00 0 87
704 00 03 51 450 00 iz 45
668 00 0] 24 451 00 00 91
670 00 00 65 252 00 08 46
659 00 o2 62 253 00 05 19
654 o0 01 76 251 00 10 ®
653 &0 08 45 250 00 03 35
652 00 o 4 248 00 00 72
651 o 00 8i 263 0 o7 49
649 00 01 20 266 00 00 49
650 00 03 00 314 00 00 10
634 00 17] 90 313 00 07 #
636 00 00 10 312 0 05 91
635 00 10 8 320 00 k2] o
574 00 05 75 324 00 15 53
51 00 0 H 326 00 07 42
576 00 03 19 328 0 s} 5l
581 00 02 » 335 00 07 23
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1 2 3 4 5 6 1 2 3 4 5 6
2. Mudhipar 329 o w 0 i =y 1555 n o ®»
(Mudipan) 334 © o 3 1554 0 o 50
330 w0 8 3 1553 0 05 46

332 o 03 02
331 0 " 1552 w ® 9]
189 0 00 n 1551 00 w 8
[No. R-25011/23/2010-OR-1) 1550 o » 8
B.K. DATTA, Under Secy. 1509 0 W 10
: 151072053 o 07 95
¢ fEeelt, 3 30T, 2010 1515 w0 10
LA, 1975—F<q TEHER H @wea 3 98 L 0 0 35
vy g ¥ o TR (I W TR (FHE) 1512 0 o 03
e UH (FRETE) o Rifaas IR & ofEws < 1514 0w 78
gfeam ffaet wiuier fafie g TR - e i-Ta - 1513 w03 37
T e faerd wEh e 1499 VRRY) n
i =t wHR T I TETETH faor ® wEeE 1467 W W 2
% folu 7% simavas yetg @ 2 fo O af, foge e 1468 0 17 47
URYeTEA e WM w1 wes @ o S 3w st 9 1469 0 ® 0
Iy FIgEt | aftm 2, § swEm ® aifuFR w1 i 1470 ® 2
fepan e 1471 0 10 »
w3, $EG TER, Wifean ot afe srvena 1483 W m 85
(Eﬁ?ﬂm%afwwaﬁ'—r) Afafram, 1962 (1962 1481 om0 00 57
H1 50) FT YT 3 H1 I9UW (1) TR IR Wil FFEH 1482 0 o 2
FE L T I B AUSR F I FE B AT 1476 © o N
Hreon FE §; -
e ’ 1479 0 0w 37
¢ =, st § offm 9 ¥ femmg 2, 3@ 1477 o 0 10
i@ § fa®! vNa & U999 | g0 YHiva 39 stfvgE 1423 " "
= yfmi s B Iver w0 @ ot ¥ v R R 1459 0 o o

H, IUH ITAM @ AfuHR F o o qfu & F=9
e fror W # wau ¥ 8 foly HER s, 1458 0 oz
wam wfusd, sfemm sfger sy fafee, TrEe- 1415 w0 % 10
FeT-TAqR-U wrgvensT ofE@em, w-17, 99X 2, 1422 w0 08 60
arsfy fagr, TAgR-492006 (BdwR) *i fafed w1 & 1413 002 03
Y A GHT | 1425 w o7 Vel
sgeh 1426 0 00 37
' 159 0 07 10
Teeel- SR - T T BTe 158 0w 0 03
FH ME AR G@HT G S ELK] 157 0 1 %9
b PR TR T HR 156 o 06 ™
1 2 3 4 5 6 155 0 05 34
L = 1582 0w @ 21 168 0 @ 59
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. % T, 3 wfEm

New Delhi, the 3rd August, 2010

S.0. 1975. —. Whereas, it appears to the Central
Government that it is necessary the public interest that for
the transportation of petroleum products from Paradip
(Orissa) to Raipur (Chhattisgarh) & Ranchi (Jharkhand), a
“Paradip - Sambalpur - Raipur Ranchi Pipeline” should be
taid by Indian Oil Corporation Limited;

And whereas, it appears to the Central Government
that for the purpose of laying the said pipeline, it is neces-
sary to acquire the right of user in the land described in the
schedule annexed to this notification;

Now, therefore, in exercise of the powers conferred
by Sub-section (1) of section 3 of the Petroleum and
Minerals Pipelines (Acquisition of Right of User in land)
Act, 1962 (50 of 1962), the Central Government hereby
declares its intention to acquire the right of user therein;

Any person interested in the land described in the
said schedule may, within twenty-one days from the date
on which the copies of this notification, as published in

the Gazette of India, are made avaiabie tu the Generai
Public, object in writing to the acqu!.ition 1 ihe right of
user therein or laying of the pipelisic under the land o
Shri Dilip Kumar Agrawal,Competztt Authoiity. Indian
0il Corporation Limited, Paradip - ~ambalpur - Raipur -
Ranchi Pipeline Project, N-17, Sector -2, Avanti Vihar,
Raipur - 492 006, Chhattisgarh.

SCHEDULE
Tehsil : District : State
Arang Raipur Chhattisgarh
Sr.Name of the Khasara ~ Area
No. Village No. Hectare  Are  Sq M
1 2 3 4 5 6
1. Goinda 1582 00 oz 21
1563 » as 49
1562 i o 41
1555 )] o 9%
1554 o o4 50
1553 0o 05 46
1552 ® ® 9i
1551 i) 2 %9
1550 (1 (1] 86
1509 iy 00 10
151072053 00 07 95
1515 00 (] 10
151 00 4] 35
1512 n 7 a3
1514 00 00 78
1513 0 03 37
1499 00 1)) 11
1467 00 00 20
1468 0 17 47
1469 ] 03 20
1470 00 ® 0
1471 00 10 39
1483 00 03 85
148 0 00 57
1482 00 o 21
1476 o0 03 3l
1479 w Hi] 37
1477 4] 0 10
1423 w0 o 24
1459 0 7 0
1458 00 12 03
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¢ feeel, 6 PRA, 2010

F, A 1976~ TR, e sk @t TRvem (uft ¥ swEm R sfuwR w1 et sifutem 1962
(1962 &1 50) 1 9T 6 Tt SY-4M (1) ® AR It 31 7 w7 9R B v sk e A Hamem w2 A
I = sfeafan il #t stfirge dem w1an. g 39 sfugEel @ Fera sy o fffie aft f swm e
wfeepm &7 arsh famam e ;

3R B T A, 3 AfufRm B AW 6 Y SU-NW (4) TR Ve A H W@ e, 39 qfi |, 9w
Tt | yw #, IuEm % sfageesl @ dome s afver Feq sitger wiers fafes o, fifea fem o ;

3R wem Wigsrt 7 H qE@R F 7 o § § fr afrerrg T § Tl e et @ e el o
Ygiferem IRl % uitass & fou ffeam offne whatar fafads gro weites 2oty v (v @ o) o aevee fase
W g1 ¢ | om: 39 97 ¥ yoem w5 weta w s o dia e @ afagen 8 deam s o fafife fem

A A HEG WER giferad aguet (4fe ¥ I F sfyer @ ae) fam, 1963 % w4 % wede -
#F i SER T oMEE ® W 7 ¥ Sfeten aiEl w wEer w aefe # adet @ e wifew et @)

e
HA.H WA W uF TE w AN AT faen ™ e @t
i T
e
1 2 3 4 5 6 7
1. 923 53. SN Syt HIEgm afeTg 28-12-2009
29-3-2007

2 57. TEITREHIER; HIHFER  HwEgW afuerrg 28-12-2009

3. 56, FETAFRY  WUTEEL  F€QW g 28-12-2009

4 60. FFIR divegy  wEqE ey 28-12-2009

5. 61, TRTEFRY  HNEER AT ey 28-12-2009

6. 63, foeseny =~ ATy FIEATH afrerg 28-12-2009

7. 92, Treqfeasdn  MUTEgR  &EIT aferrg 28-12-2009

8. 91, FH-IIL AT~ HEH afrerrg 28-12-2009

9, 2. TElHeO® AR FE afrerrg 28-12-2009

10. 8. ANWFRT  HTEERT T afaeg 28-12-2009

11 80. HYMFRT  HEET FIEAH AHANg 28-12-2009

12. 79. wATHERe  fUTEg S aferTg 28-12-2009

[ . AR-25011/24/2010-30. AR~ 1]
&, ®. I, oA qiaa

New Delhi, the 6th August, 2010

S.0. 1976.— Whereas, by the notifications of the Government of India in the Ministry of Petroleum and Natural Gas,
S.0. Number and date as mentioned in the Schedule below issued under sub-section (1) of Section 6 of the Petroleum and
Minerals Pipelines { Acquisition of Right of User in Land) Act, 1962 (50 of 1962}, the Central Government acquired the right
of user in the tands, specified in the Schedule appended to those notifications,
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And whereas, in exercise of the powers conferred by sub-section (4) of Section 6 of the said Act, the Central
Government vested the right of user in the said lands, {ree from all encumbrances, in the Indian Otl Corporation Limited;

And whereas, the Competent Authority has made a report to the Central Government that the pipeline for the purposc
of transportation of Aviation Turbine Fuel (ATF) Petroleum products from Refinery of Chennai Petroleum Corporation
Limited, Manali to Meenambakkam Airport in the State of Tamilnadu has been laid inrespect of said lands, so the operation
may be terminated in respect of the ROW (Right of Way) in land, description of which in brief is specified in the Schedule
annexed to this notification;

Now, therefore, as required under explanation-1 of rule 4 of the Petrolem and Minerals Pipelines (Acquisition of Right
of User in Land) Rules 1963, the Central Government hereby declares the dates mentioned in Column 7 of the said Scheduie
as the dates of termination of operation.

SCHEDULE
SINo.  S.0.No. Name of Village Taluk District State Dateof
and Date Termination
of Operation
1 2 3 4 5 6 7 _
1 923 53, Valarpuram Sriperumbudur Kancheepuram ‘Famil Nadu 28-12-2009
29-3-2007
2. 57. lrrungattukottal  Sriperumbudur Kancheepuram Tamil Nadu 28-12-2009
3. 56. Katrambakkam  Sriperumbudur Kancheepuram Tamil Nadu 28-12-2009
4, 60. Puduppair Sriperumbudur Kancheepuram Tamil Nadu 28-12-2009
5. 61. Nandambakkam Sriperumbudur Kancheepuram TamilNadu 28-12-2009
6. 63. Sirukalathur Sriperumbudur Kancheepuram Tamil Nadu 28-12-2000
7. 92. Tirumudivakkam Sriperumbudur Kancheepuram Tamil Nadu 28-12-2000
8 91. Kunnathur Sriperumbudur Kancheepuram Tamil Nadu 28-12-2009
9. 82. Rendankattalai  Sriperumbudur Kancheepuram Tamil Nadu 28-12-2009
10. 81, Tharapakkam Sriperumbudur Kancheepuram Tamil Nadu 28-12-2009
11. 80. Kerugampakkam Sriperumbudur Kancheepuram Tamil Nadu 28-12-2009
12, 79. Kolapakkam Sriperumbudur Kancheepuram Tamil Nadu 28-12-2009

[F.No.R-25011/24/2010-O.R-1]
B. K. DATTA, Under Secy.

7% fawedl, 6 3G, 2010

W, A, 1977.— FEG WWER, Igfean it @it wsversa (qf O Iwam W arfadr @ e sfufim 1962
(1962 F150) F 911 6 I ITT-9 (1) & 3 W Y ¢ 99 IR & 1oy of wpfos An e A A= A
oA ¥ e sfewfen aival &t stfuge e #sn. 3w 37 sifagaaed | gor srad A fafafiw ufn F swim @
sifgR = 3t foRam e

R Fa WER A, I AUTEH F U 6 B IU-4W (4) GR WEW AR F W FW@ gL, IR 9 °, S wed
faeimal ® W &, ITEM F1 afgEEen © word w1 sifywn 3fenn sitaw wintie fafaee o, fafew fea o ;

3 Tem Wi ¥ B o &) 9 fad & 2 fs afierrg v § 99 9 SR @ Seiferm R & ofEe

% fom $feo afae wtalteH fafies g TETerss faor s gl ® | 37d: 38 it | wmE 3 geita w1 s e waw
formr 3| g ] Form srge F fafafe fea man @



[HTT H—8ve 3(ii)] WRA =1 TATF . 7 14, 2010/51E7 23, 1932 4923

T 379 HETT W e wgmens (offn o Iua & arfire w0 aet) fRm, 1963 B Fram 4 @ wreE - |
® A semTER IR SEH & ww 7 § fcafed il w yoer w5 wafa w5 adEl @ v F sifve et §

| IS
F9. 9 1. G US MG H AW TRt e T YT
e e T
e
1 2 3 4 5 6 7
L. 823 9). FiEEgwH  Irygwiery e A 30-4-2010
7-4-2008
94, FTACAHF~ IYFRER  fooang afeerrg 30-4-2010
A .
95. qIETfiemT  SefFE fereamert afaermrg 30—442010
78, foowieem Sywier fawanq aferg 30-4-2010
76. UTAfeaET IR fersare dfaemg 30-4-2010
75. SR SRFITS foreameR afverrg 30~4-2010
74. INuFFETR I HIER foram RS 30-4-2010
73. §INERT SYFIEE et aferrg 30-4-2010
71, HiaTaH EL2C A freare aferg 30-4-2010
70. FRTIG EL2CaCiH et AftrTg 30-4-2010
25, 4mag IYFIEE foreamee afqeg 30-4-2010
24, A IR T Aty 30-4-2010
20. FUFHFL-  FYFRE forame aityerg 30-4-2010
AL
2. SAEVHRY  SYHICR | L afaerTg 30-4-2010
19, AR TP fereaTeR Afuerrg 30-4-2010
16. FTTHTIFT  IYFRTG fraeX dfRerTg 30-4-2010
13. THETHA TIETY fireart Aferrg 30-4-2010
12, TOERH SYERTE faaret afaerrg 30-4-2010
2 823 31, e fereame foreaee ey 30-4-2010
7-4-2008

30. €Hag fereare fergargt aferTg 30-4-2010
21, TR et foreamee afterg 30-4-20i0
23. faeurst foeane faeane AfeTg 30-4-2010
7. AR foream foeaTeR afierg 30-4-2010
116. 9t e fereameR afETE 30-4-2010

3013 GI110—8
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1 2 3 4 s 6 7
3. 823 4. whaafs frenfy foranet ofterng 30-4-2010
7-4-2008
42. T Forgenfs freareR ey 30-4-2010

41. groeery fowenfy R AHANE 30~4-2010
40. FTrET Tl foreamert ey 30~4-2010
35. wrermeEy frewf et Awerng 30~4-2010
36. WA o fvamt wfreg 30-4-2010
33. B forwenta forameR aftrerg 30-4-2010
25. UTTEg fawenfa i 154 aferg 30-~4-2010
26. 9T foreurta foreamnt Aty 30-4-2010
14, - fereente Toreae ANANY 30-4-2010
I
15, geaprqry  Frewrf fream . afireraTy 30-4-2010
1.gdrre feef fremmR. afaeRg 30-4-2010
12. roonETgn faeus foreary aferrg 30-4-2010
13, faefy fawuty Frearp Aferrg 30-4-2010

4 823 19, ATEHRA eI Fereanet Aty 30-4-2010
7-4-2008

20. fFomma-  wfewor forgamet iy 30-4-2010

16. Ffafa feerTe LLE 158 Afrmrg 30-4-2010

[T, ¥, 3R-25011/22/2010-37. 3.~ 1]
3t &, T, A Wity

New Delhi, the 6th August, 2010

8.0. 1977.— Whereas, by the notifications of the Government of India in the Ministry of Petrolem and Natural Gas,
8.0. Number and date as mentioned in the Schedule below issued under sub-section (1) of Section 6 of the Petroleum and
Minerals Pipelines (Acquisition of Right of User in Land) Act, 1962 (50 of 1962), the Central Government acquired the right
of user in the lands, specified in the Schedule appended to those notifications.

And whereas, in exercise of the powers conferred by sub-section (4) of Section 6 of the said Act, the Central
Government vested the right of user in the said lands, free from all encumbrances, in the Indian Qil Corporation Limited:

And whereas, the Competen! wathor.hat . -:de areport to the Central Government that the pipeline for the purpos:
of transportation of Petroleum products from Retinery of Chennai Petroleun Corporation Limited, Manali in the State of
Tamilnadu to Devanguthi Terminal, Bangalore has been laid in respect of said lands, so the operation may be terminated in
respect of the ROW (Right of Way) in land, description of which in brief is specified in the Schedule annexzd to this
notification; :
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Now, therefore, as required under explanation-1 of rule 4 of the Petrolem and Minerals Pipelines (Acquisition of Right
of Userin Land) Rules 1963, the Central Government hereby declares the dates mentioned in Column 7 of the said Schedule
as the dates of termination of operation. '

SCHEDULE
SINo. S.0.No. Name of Village Taluk District State Date of
and Date Termination
of Operation
1 2 3 4 5 6 7
H g3 93. Kottakuppam Uthukd@tai Tiruvallur Tamil Nadu 304-2014
7-4-2008 _
94. Annadanaka-  Uthukottai Tiruvailur Tamil Nadu 304-201C
kavakkam
95. Madavilagam  Uthukottai Tiruvallur Tamif Nadu 3042010
78. Tirukandalam  Uthukottai Tiravallur Tamil Nadu 30-4-2010
76. Pemmpdiv- Uthukottai Tiruvatlur Tamil Nadu 30-4-2010
akkam
75. Alinjivakkam Uthukottai Tiravallur Tamil Nadu | 304-2010
74. Athangik- Uthukottai Tiruvallur Tamil Nadu 30-4-2010
avanoor
73. Punnapakkam  Uthukottai Tiruvallur Tamil Nadu 30-4-2010
71. Mamballam Uthukottar= Tiruvallur Tamil Nadu 30-4-2010
70. Kadarvedu Uthukottai Tiruvallur Tamil Nadu 30-4-2010
25. Vembedu Uthukottai Tiruvallur Tamil Nadu 3042010
24. Meyyur Uthukottai Tiruvallur Tamil Nadu 30-4-2010
20. Korakkanth- Uthukottai Tiruvallur Tamil Na;du 304-2010
andalam
21. Devandavakkam Uthukottai Tiruvallur Tamil Nadu 3042010
19. Odappai Uthukottai Tiruvallur Tamil Nadu 304-2010
16. Attrambakkam  Uthukottai Tiruvallur Tamil Nadu '304-2010
13. Nambakkam Uthukottai Tiruvallur Tamil Nadu 3042010
12. Nayapakkam  Uthukottai Tiruvallur Tamil Nadu 304-2010
2 &3 31. Vengal Tiruvallur Tiruvallur Tamil Nadu 30-4-2010
7-4-2008
30. Sembedu T allur Tiruvallur TamilNada 3042010
21. Erraiyur Tiruvallur Tamil Nadu 30-4-2010
23. Thirupair £ Tiruvallur Tamil Nadu 304-2010
7. Sendrayan- Tiruvaliur Tiruvaltur Tamil Nadu 30-4-2010
palayam
116. Thomur Tiruvallur Tiruvallur Tamil Nadu 30-4-2010
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1 2 3 4 5 6 7
3 &3 43. Kanchipadi Tiruttani Tiruvallur Tamil Nadu 30-42010
7-4-2608
42. Gulur Tiruttani Tiruvaliur Tamil Nadu 3042010
41. Parapakkam Tiruttani Tiravallur Tamil Nadu 304-2010
40 Nedumbaram  Tiruftani Tiravallur Tamil Nadu 3042018
35 Arumbakkam  Tiruttani Tiruvallur Tamil Nactu 30-4-2010
36. Kuppam Tiruttani Tiruvallur Tamil Nadn 304-2010
33. Arungulam Tiruttani Tiruvallur Tamil Nadu 304-2011
25. Thalavedu Tiruttani Tiruvallar Tarnil Fady 30-4-2016
26, Ponpadi Tiruttani Tiruvaltur Tami! Hadu 30:4-2010
14, Alameluman-  Tiruttani Tiruvatlur Tand! ~adu 30-4-2010
gapuram
15. Murukkampattu  Tiruttani Tiruvallur Tamulfooo 042010
11. Suryanagaram  Tiruttani Tiruvallur Tearnil Madu 42010
-12. Krishnasa- Tumttani Tiruvallur Tamil b 30-4-2010
mudram
3. Sirugumi Tiruttani Tiruvallur Tami Nadu 30-4-2010
4. 823 19, Ramasamusivam  Pailipattu Tiruvallur Tamnil Mady 30-4-2010
7-4-2008
2¢. Krishnanara- Pallipattu Tiruvallur Tonil Nady 3042010
Jjakuppam
16. Nochillh Pailipatiu Tirvaliur Tamil Nadu

3042000
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L. 312 B g AMER WA FACD 15-12-2008
17-8-2007
SRl FALEaC AR T AR 15-12-2008
' AT SRR ISE ST W | AT 15-12-2008
eitic [3EaCacA FreiR T A 15-12-2008
BrEERgee EEEDC ATAR ®XE FARS 15-12-2008
Tidfegn BRI ATAR @ HIEH 15-12-2008
Tt FJEAE AR T wAEE 15-12-2008
EE il [3LEaCs Uil o kc 15-12-2008
B [ALEC AR TG FAH 15-12-2008
HE Eeacs IO w@ FACH 15-12-2008
TRt oL TR T HAEE 15-12-2008
T omAmt BEER AR T HATH 15-12-2008
<TE TR R TR TE FAE 15-12-2008
ATETAFTLU BRI AMER T FACE 15-12-2008
Farergee] B TR TE  HAES 15-12-2008
ERCLGl HiEACs AR ®E FAeE 15-12-2008
E el TSR 4PN T FARS 15~12-2008
AR TEER IR wE A 15-12-2008
[SE=IEStaul TR ITAR B AT 15-12-2008
Fa TR AR T HAlEH 15-12-2008
adrmen BIHHR ANAR T FALH 15-12-2008
FIER 48 Ears AN =& FARH 15-12-2008
2 73 T TR, gEHR AR @ FARH £5-12-2008
18-2-2008
1 2 3 4 5 6 7
L. 2312 AT TaTefed dNER W FAEE 15-12-2008
17-8-2007  veoged ,
gaEeRlt el AR T HAREE 15-12-2008
Sre=raoa Laeies AR T AR 15-12-2008
ERf Tatefea AR T HAeE 15-12-2008
AT sEefea e @ FAeH 15-12-2008
ARG Qe TR A FAeF 15-12-2008
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1 bi 3 4 5 6 7
3 2312 fotad o oo RELED AR o wiew 15-12-2008
17-8~2007
ITY TEEH Te s AR 15-12-2008
Gt TEEH AR o FARE 15-12-2008
Frrmgeet R Eusicke s s M T icen 15-12-2008
IR R CED) dret e Flew 15-12-2008
pA 13 [Ra qERH AR A e 15-12-2008
23-12-2008
3. n T RISEE ) ER 3R wAw 15-12-2008
18-2-2008

[ §. A-25011/26/2010-3. 3.~ 1]

. F. g, I wfea
New Dethi, the 12th August, 2010

$.0. 1978.— Whereas, by the notification of the Government of India in the Ministry of Petrolem and Natural Gas,
§.0. No. and dated as mentioned in the Schedule below issued under sub-section (1) of Section 6 of the Petroleum and
Minerals Pipelines {Acquisition of Right of User in Land) Act, 1962 (50 of 1962), the Central Government acquired the right
of user in the lands, specified in the Schedule appended to those notifications.

And whereas, in exercise of the powers conferred by sub-section (4) of Section 6 of the said Act, The Central
Government visited the right of user in the said lands, free from all encumbrances, in the Indian Qil Corporation Limited;

And whereas, the Competent Authority has made a report to the Central Government that the pipeline for the purpose
of transportation of Petroleum products from Devanagondhi to Bangalore New International Airport, Devanahalii in the
State of Karnataka has been laid in respect of said lands, so the operation may be terminated in respect of the ROW (Right
of Way) in land, description of which in brief is specified in the Schedule annexed to this notification:

Now, therefore, as required under explanation- | of rule 4 of the Petrolem and Minerals Pipelines (Acquisition of Right
of Userin Land) Rules 1963, the Central Government hereby declares the dates mentioned in Column 7 of the said Schedule
as the dates of termination of operation.

SCHEDULE
District : Bangalore Rural State : Karnataka
SiNo. §.0.No. Name of Village Taluk District State Date of
and Date Termination
of Operation
| 2 3 4 5 6 7
L. 2312 Tarabahalli Hosakote Bangalore Rural Karnataka 15-122008
17-8-2007
Paramanahalli Hosakote Bangalore Rural Karnataka 15-12-2008
Vegata Agrahara  Hosakote Bangalore Rural Kamataka 15-12-2008
Vegala Hosakote Bangalore Rural  Karnataka 15-12-2008
Honachanahalli Hosakote Bangalore Rural Karnataka 15-12-2008
Govindapura Hosakote Bangalore Rural Karnataka 15-12-2008
Vadigehalli Hosakote Bangalore Rural Karnataka 15-12-2008
Jadigenahalli Hosakote Bangalore Rural Karnataka 15-12-2008

Haraluru Hosakote Bangalore Rural Karnataka 15-12-2008
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Kolathuru Hosakote Bangalore Rural Kamataka 15-12-2008
Hnlasahalli Hosakote Bangalore Rural Karnataka 15-12-2008
Hulluru Amanikere Hosakote Bangalore Rurai Karnataka 15-12-2008
Doddahutluru Hosakote Bangalore Rural * Kamataka 15-12-2008
Yalachanayak- Hosakote Bangalore Rural Karnataka 15-12-2008
anapura
Chikkahulluru Hosakote Bangalore Rural Kamataka 15-12-2008
Kurubarahalli Hosakote Bangatore Rural Karnataka [5-12-2008
Kallahalli Hosakote Bangalore Rural Kamataka 15-12-2008
Vabasandra Hosakote Bangalore Rural Kamnataka 15-122008
Lokkondahalli Hosakote Bangalore Rural Kamataka 15-12-2008
Kambalipum Hosakote Bangatore Rural Karnataka 15-12-2008
Hasigala Hosakote Bangalore Rural Karnataka 15-12-2008
Karnmasandra Hosakote Bangalore Rural Kamataka 15-12-2008
2. 37 Doddahulluru Hosakote Bangalore Rural Karnataka 15-12-:2008
18-2-2008 _
l 2 3 4 5 6 7
13 212 Gangavara Devanahalli Bangalore Rural Karnataka 15-12-2008
1782007  Chowdappan-
ahalli
Somathanahalli Devanahalli Bangalore Rural Karnataka 15-12-2008
Jonnahaili Devanahalli Bangalore Rural Karnataka 15-12-2008
Kaggalahalti Devanghalli Bangalore Rural Karnataka 15-12-2008
Batramarenahalli  Devanahalli Bangalore Rural  Karataka 15-12-2008
Kavadadasan- Devanahalli Bangalore Rural Karnataka [5-12-2008
ahalli
i 2 3 4 5 6 7
L 2312 Dummanahalli Yelahanka Bangalore Urban  Karnataka 15-12-2008
17-8-2007
Unasuru Yelahanka Bangalore Urban  Karnataka 15-12-2008
Mylanahalli Yelahanka Bangalore Urban  Karnataka 15-12-2008
Chikkanahalli Yelahanka Bangalore Urban  Karnataka 15-12-2008
Beguru Yelahanka Bangalore Urban  Karnataka 15-12-2008
2 13 Dummanahalli Yelzhanka Bangalore Karnataka [5-12-2008
23-12-2008
3. 3 Unasuru Yelahanka Bangalore Urban  Karnataka 15-12-2008
18-2-2008

[F.No. R-25C/ 126/2010-O.R-1]

B.K.DATTA, Under Secy
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MINISTRY OF LABOUR AND EMPLOYMENT

MNew Delhi, the 13th July, 2010

$.0. 1979.—In pursuance of Section |7 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Govemment hereby publishes the award (Ref. No.146/1989)
of the Ceniral Government Indusirial Tribunal/Labour
Court, No, I, Dhanbad as shown in the Aatexure in the
Industrial Dispute between the employers in relation to
the management of M/s. B.C.C.L. and their workman,

which was received by the Central Governmeni on 13-7-
2010.

[No. L-20012/186/1983-1R (C-T}]
RITA §iHGIH, Section Officer
ANMEXURK

BEFORE THECENTRAL GOVERMMENT
INDUSTRIALTRIBUNALNO. L AT DHANBAD

PRESENT: Shri H.M. SINGH, Presiding Officer

In the matter of an [ndustrial Dispute under section 10 (1)
(d)ofthe LD. Act, 1947.

Reference No. 146 of 1989
Parties:

Employers in relation to the managemeit of Bararee Colliery
of M/s. BCCL. and their workman,

APPEARANCES
For behalf of the Employers : None
For behalf of the Workman: None
State: Jharkhand Industry : Coal
Daied, Dhanbad the 22-6-2G10

AWARD

The Government of India in the Ministry of Labour,
in-exercise of the powers conferred on them under section
10 (1) (d) the LD. Act, 1947, has referred the following
dispute to this Tribunal for adjudication vide their Order
No. L -20012/186/89- IR (Coal-1), daied, the 3rd
November, 1989,

SCHEDULE

“*Whether the action of the management of Bararce
Colliery M/s. BCCL.,, in dismissing Shri Ganga Prasad,
Miner/Loader from service w.e.f. 8-6-1987 is justified?
If not, to what relief the workman is entitled?”

2. The case of the workman is that the concerned
workman Ganga Prasad was a permanent workman of
Bararee Colliery and he was employed as Miner/Loader i
the said colliery. The concerned workman was issued a
chargesheet vide chargesheet No. S/Bar/LB/Sr.P.00./41/86
dated i3-3-1986 under clause 27 (2) of the Certified Standing
Orders. He submitted his reply denying the charges alleged
against him vide his reply dated 14th March, 1986. The
concerned workman was kept under suspension since the
date of the chargeshcet i.e. 3rd March, 1986 til! the datc of
dismissal i.e. 8th Junre, 1987 and was not paid any
suspension allowance nor he was allowed to resure his
duties pending enquiry in violation of the principles of
natural justice and also in violation of the provisions ol
Certified Standing Orders of the Colliery. Therefore, the
workman concerned having no means of livelihood here
at Bararee was forced to stay at his home villags
Sheikhpura, District Monghyr during the period ot his
illegal suspension. '

3. It has been turther stated by the workman side
that the management fixed the date of enquiry while he was
at home in his viilage and inspite of the fact that the workraun
concerned made representations for pavment of some
subsistence altowance or allowing him 0 resuise his <iy
pending enquiry so that he could remain at Bararce Coliory
and could deferd himeself properly and effeciively o the
domestic enquiry but no reply was given hy ti
management to his various representations nor paid him
any subsistence atlowance.

4. The management taking undue advantage of his
inability to defend hims:=1f for want of financial resources
fixed the dates of endquiry without affording him reasonabie
time to attend the enjuiry. Though the concerned worksian
represented before the management for postpenmeni of
enquiry, an exparte enquiry was heid by them violating the
principle of natural justice. It has been stated by the
workman that the alieged misconduct does not come under
clavse 27 (2) of the Certified Standing Orders.

5. It has further been stated by the workmansid.. thas
the concerned workman was appointed by the Genoral
Manager of the Arca on the basis of existing rules in - cgard
to acquisition of lat:d by the managemest of BCCL ad
there was no irregularity in regard to his appointres o
the basis of some alleged false information. Accordiig o
the workman the Agent who passed the dismissal order
against the concerned workman was not the appointing
authority of the concerned workman 2ud hence the
dismissal of the concerned workman is illegal and void
Accordingly it has been prayed on behalf of the workman

H
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to pas an Award in favour of the concerned workman
directing the management to reinstate him in his original
job with payment of full back wages from the date of his
dismissal to the date of his reinstatement with other
consequential relief.

6. In the Written Sta;[ement filed on behalf of the

management it has been stated by them that they issued a
chargesheet No, CS/Bar/LB/Sr. PO/41/86 dated 13-3-1986
for commission of misconduct under clause 27 (2) of the
Certified Standing Orders of the Colliery for theft, fraud
and dischonesty in connection with Company’s business
and property and he was also suspended pending enquiry
with immediate effect. The concerned workman submitted
his reply denying the charges alleged against him vide his
reply dated 14th March, 1986.

7. It has been further stated by the management that
in the year 1996, they learnt through reliable source that
the con¢erned workman Sri Ganga Prasad is the brother of
Sri A K. Yadav, Sr. Stenographer of Bhowra Area Office
and is a permanent resident of village Indas, P.O.
Sheikhpura, Dist. Monghyr. He was in no way related to
Sri Bishu Mahato of Gourkhuti, Bhowra, Dist. Dhanbad.
This led to irresistable conclusion that the concerned
workman influenced Sri Bishu Mahato to declare him as
his nephew on some considerations best known to them to
enable him to get employment. As he was not the
descendent of Bishu Mahato and had no share in the land
acquired by the management, he could not have been
appointed. Thus he practiced fraud and dishonesty in
securing employment by false declaration.

8. Thercafter the management issued a chargesheet
dated 13-3-86 to the concerned workman under clause 27
(17) of the Certified Standing Orders for *‘giving false
information regarding, name, father's name etc. at the time
of employment” and under clause 27 (2) of the Certified
Standing Orders for commission of misconduct of ** theft,
fraud and dishonesty in connection with Company’s
business of property. The concemed workman submittes
his reply denying allegations. The management appointed
Sri §.K. Sinha, the then Sr. Personnel Officer of Bararee
Colliery as the Enquiry Officer and Sri P. K. Roy, the then
Dy. Personnel Manager of Bhowra Area as the Presenting
Officer. It has been stated by the management that the
enquiry was fixed on 3-10-86, 21-11-86,27-11-86, 11-2-87
and 15-4-87. The concerned workman Prayed for
adjournments on some plea or other as a result the enquiry
could not be conducted on those dates. Lastly the enquiry
was tixed on 15-5-87 with privious intimation. Even on that
date the concerned workman remained absent 2.nd he did
not submit any intimation. Ultimately the enquiry was held
exparte on that date.

9. The enquiry officer submitted his report dated
16-5.87 holding the concerned workman guilty of the
misconduct charged against him. The General Manager/

3613 GiF10—10

ChiefMining Engineer of Bhowra Area perused the engquiry
proceedings along with all relevant papers and agreed with
the findings of the enquiry officer and approved for
dismissal of the concerned workman on 21-5-87.
Accordingly it has been prayed on behalf of the
management to pass an Award holding that the concerned
workman is not entitled to get any relief,

10. Both the parties have filed their respective
rejoinders admitting and denying the contents of some of
the paras of each other’s Written Statement.

11. Faimess and propriety of the domestic enquiry
was taken up as a preliminary issue in which Management
side produced one Subrata Kumar Sinha who has been
examined as MW-1. On their behalf documents have been
marked as Ext. M-1 to M-10. No evidence has been led on
behalf of the workmanside. However, documents on behalf
of the workman have been marked as Ext. W-1 and W-2.
After hearing arguments of both sides this Tribunal
held vide Order dated 24-6-94 that the domestic enquiry is
vitiated and that it was not held fairly and properly.
Thereafter the management was directed to lead evidence
on merit of the case iri which they have produced Devendra
Prasad Srivastava and abdesh Prasad Singh who have
been examined as MW-2 and MW-3 respectively.
Documents on their behalf have been marked as Ext M-11,
M-12 and M-12/1. No evidence has been adduced on behalf
of the workman.

12. It is the case of the management that the
concerned workman Ganga Prasad obtained employment
fraudulently under land loser scheme on the basis that
he was the nephew of Shri Bishu Mahato. Subsequently it
was detected by the management on enquiry that he was
not the nephew of Bishu Mahato and the concerned
workman influenced Shri Bishu Mahato to declare him as
his nephew on some consideration. Thus he practiced
fraud and dishonesty in securing employment by false
declaration and accordingly chargesheet was issued to
him under clause 27 (17) and 27 (2) of the Certified Standing
Order and after enquiry he was dismissed. In this
connection the evidence of MW-2 is very important. He
has stated in his examination-in-chief. | am aware of the
matter of acquisition of land of Bishu Mahato. Against
that acquisition Ganga Prasad was appointed as dependant
of Bishu Mahato for which this the appointment letter
marked as Ext. M-11. Later Sri Ganga Prasad was dismissed
from service on the allegation having been proved that he
was not the nephew of Bishu Mahato, as declared. “In his
cross-examination he has stated. “The allegation against
Sri Ganga Prasad was enquired into also by the Vigilance
Department as well as domestice enguiry was held”, It
shows that the concerned workman obtained employment
fraudulently as nephew of Bishu Mahato and subsequently
on enquiry it was detected thathe was  not the nephew of
Bishu Mahato. Thus he committed misconduict under
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clause 27 (17)and 27 (2) of the Certified Standing Orders.
No evidence has been led on behalf of the concerned
workman to show that he was the nephew of Bishu Mahato.

In view of the facts circumstances and evidence
discussed above 1 find that the management was justified
in dismissing the concerned workman from service.
Accordingly the following Award is rendered :-—

** The action of the management of Bararee Colliery
of M/s. BCCL in dismissing Shri Ganga Prasad
Minor/Loader from service w.e.f. 8-6-1987 is justified.
Consequently the concerned workman is not entitled
to get any relief.”

H.M. SINGH, Presiding Gfficer
74 feett, 13 IO, 2010
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(8. T-20012/137/1988- 3IEAR( 1) ]
New Delhi, the 13th July, 2010

5.0. 1980.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947}, the Central
Govemment hereby publishes the award (Ref. No.116/1989)
of the Central Government Industrial Tribunal No, 1,
Dhanbad now as shown in the Annexure in the Industrial
Dispute between the employers in relation to the
management of M/s. B.C.C.L. and their workman, which
was received by the Central Government on 13-7-2010,

[No. L-20012/137/1988-1R (C-1)]
RITA SINGH, Section Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL No. 1., AT DHANBAD

PRESENT: Shri H.M. SINGH, Presiding Officer

In the matter of an Industrial Disputes under section 10 (1)
(d) ofthe [.D. Act, 1947.

REFERENCE No. 116 0f 1989
Parties:

Employers in relation to the management of Junkunder
Open Cast Project of M/s. B.C.C L. and their workman.

APPEARANCES:
For on behalf of the Workman : None

For on behalf of the Employers : Mr. B. M. Prasad,

- Advocate.
State: Jharkhand Industry : Coal
Dated, Dhanbad the 17-6-2010

AWARD

The Government of India Ministry of Labour in
exercise of the powers conferred on them under section 10
(1)(d) of the [.D. Act, 1947, referred the following dispute
to this Tribunal for adjudication vide their Order No.
L-20012/137/88- LR. (Coal-I), dated, the 15th September, 1989,

SCHEDULE

“ KYA BIHAR COLLIERY KAMGAR UNION K1
YEH MANG KI SWARGIYA BUDHAN BHUIAN
KEY ASHRIT DATTAK PUTRA SHRI RAM
PRASAD BHUIAN KO MESSRS. B.C.C.L. KEY
JUNKUNDER OPEN CAST PROJECT KEY
PRAVANDHTANTRA DWARA NAUKRI NAHI
DIYE JANEY KI KARBAI UCHIT HAIN? YADI
NAHI TO KARMKAR KIS ANUTOSHI KLY
ADHIKARY HAIN?

2. In the Written Statement filed on behalf of the
concermed workman it has been stated that late Budhan
Bhuiya was permanent employee of Junkundar Preiect
who died on 15-11-85 leaving behind Shri Ramprasad
Bhuiya, adopted son and his wife Mundri Bhuini who also
died on 31-1-88. Mundri Bhuini was alse a permanent
employee of the Junkunder Project.

3. It has been further stated by the workman side
that after the death of late Budhan Bhuiya his wifc late
Mundri Bhuini represented t¢ the management for
providing employment to the dependant son Sri Ram
Prasad but without any effect. Asper N.C.W. A 1L 1T & IV
the dependent of late Budhan Bhuiya is entitled for
employment. It has been stated that many offing persons
situated in similar position have been provided employment
by the management. Thereafter they raised an industrial
dispute before the ALC (C) Dhanbad which ultimately
resulted reference to this Tribunal for adjudication. It has
been prayed on behalf of the workman to pass an Award
directing the management to provide employment to the
dependent son of late Budhan Bhuiya with retrospective
effect with arrear of wages.

4. In the Written Statement filed on behalf of the

" management it has been stated that the present reference

is not legally maintainable. It has been stated by them
that fate Budhan Bhuiya and his wife late Mundri Bhuini
were employees of Junkundar QOpen cast Project of the
management and they died on 16-11-86 and 31-8-1988
respectively. The concerned person Sri Ram Prasad
Bhuiya submitted an application together with an
affidavit asserting himselfas son of late Budhan Bhuia and
on examination of nomination paper and other documents
it transpired that the concerned workman/person was not
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the son of late Budhan Bhuia. Accordingly he was not
given employment.

5. Tt has further been stated by the management
that as per provision of clause 9.4.2 of NCWA-IIL a
dependent of a workman who dies during his service, is
provided with employment. The concerned person
submitted fresh application along with a document
purported to be Adoption deed to establish his claim that
he was legally adopted son. The purported deed of
adoption was made on 22-8-86 allegedly by Sri Budhan
Bhuiya adopting the concerned person aged about 17
years. It has been mentioned in their Written Statement
that no adoption becomes valied under Sec.6 of the Hindu
Adoption & Maintenance Act, 1957 ifthe adoption is not
in confirmity of the provisions of the said Act. Adoption
of a person above 15 years of age has been prohibited
under Section 10 of the Act. Similarly adoption of a son
during the existence of natural sons, has been prohibited
under Section 1] of the Act. The concerned person was
allegedly of 17 years of age at the time of adoption and late
Bydhan Bhuiya had two sons, S/Sri Rajendra Bhuiya, aged
18 years and Sukar Bhuiya aged 16 years through his wife
late Mundri Bhuini. Therefore, the adoption was invaild
and was made under certain influence, or pressure or on
payment of certain money for getting job.

6. Management side have further stated in their
Written Statement that the purported deed no-where
speaks that the wife of late Budhan Bhuia, gave her consent
for adoption of the concerned person as their son. The
adoption of a son by a male Hindu without consent of his
wife is prohibited under section 7 of the aforesaid Act. The
adoption is illegal, invalid and void and the concerned
person has no right to claim for employment. No employer-
employee relationship exists between the management and
the concerned person. Accordingly it has been prayed to
pass an Award in favour of the management rejecting the
claim of the concerned person.

7. Both the parties have filed their respective
rejoinders admitting and denying the contents of some of
the paras of each other’s Written Statement,

8. In this case the workman has not appeared in spite
of issuance of notices by this Tribunal. No evidence also
has been adduced by either side. However, argument was
heard on behalf of the management.

9. 1t has been argued on behalf of the management
that the concerned workman was superannuated at the
age of 60 years from the services of the management. So
his adopted son cannot be given employment. Moreover,
adopted deed has not been proved by the concerned
workman on which basis it may be said that Rampeasad
Bhuia was his son on which basis he couid be given as
dependent employment. 1 have considered the materials
on record and I find no merit in the claim of the concened
person. Accordingly following Award is rendered:—
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** The demand of Bihar Colliers Kamgar Union for
employment of Sri Ramprasad Bhuiye, sdopted son
of late Budhan Bhuiya under M-s. BCCL atJ.O.C.P.
is not justified. Consequently, Ram: Prazzg Bhya
is not entitled to get any relief ”

H.M. SINGH, kresding Officer
7§ fawett, 13 9o, Juty

AT, 1981, — Meifirer forme exfafram, 1947 (1947

F 14) FT U 17 % e d, fxio sran 47 R4,

Woe & VEyay ® o Faoes] o T8 weed &

i, sy ¥ fif¥e slifres faag o &= ww sheifrs

oy s e € 1, ST % T (SR T 159/99)

%) WeHITYE FEE §, N RS TER H 1 3-7-2000 F) A
3T |

[ TE-20012/124/1973- 3méawt( H-1) )

New Delhi, the 13th July, 2010

8.0. 1981.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No.159/99 )
of the Central Government Industrial Tribunal/ Labour
Court, No,1, Dhanbad now as shown in the Anfiexure in
the Industrial Dispute between the employers in relation
tothe management of M/s. B,C.C.L. and their workman,
which was received by the Centrs! Government on
13-7-2010.

No. L-20012/124/1999-TR (C-D)]
RITA SINGH, Section Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT
No. L, AT DHANBAD

In the matter of reference under section 10 (1) (d) (2A) of
the LD. Act.

REFERENCE No. 159 of 99
Parties:

Employers in relation to the management of Katras Area
ofM/s. BCCL.

AND
Their workman
PRESENT: Shri H.M. SINGH, Presiding Officer
APPEARANCES:
For the Employers : Sri H. Nath, Advocate.

For the Workmen : None
State: Jharkhand

Industry . Coal
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Dated, the 5th May, 2009
AWARD

By Order No. L-20012/124/99-]R {C-1), dated 16-7-99
the Central Government in the Ministry of Labour has
in exercise of the powers conferred by clause (d) of sub-
Section (1) and sub-section (2A} of Section 10 of the
Industrial Disputes Act, 1947, referred the foilowing
dispute for adjudication to this Tribunal :

STt

Ry it e, O 8 s g R 19-7-76
T ot g A & dan wwar fea s sfaa,
fafurma v =gl 22 aft 2t a1 ¢fEr frg wea B
e

20-3-09 the date fixed for filing of written siatement
by the workman but, none appeared from the side of
the workman in spite of notice sent by speed post on
30-1-09 it appears from the record that the case is
pending from 3-8-99. It ineans that workman/
sponsering union is not interested to contest the
case.

In such circumstances render a No DISPUTE
AWARD passed in the present reference case.

H.M. SINGH  Presiding Officer
T faeetl, 13 9, 2016

3T, 1982, —3NfirE faar arfuftam, 1947 (1947
FT14) FT U |7 F SO H, FEn whRr §feT R
arf fafds % wEYET % gag Tl ik o edent
& &, sEy A ffde drife fhem § f597 9wr
s srfaeToyem —aEweE AR ® e (e
AT 158/2006) T WHIVE FIR B, Sl S50 HFR H
13-7-2010 F 9 g0 A1l

(9. W29 * 71/ 2006 - BN TY) ]
TS s 2w arfaetdt

New Delhi, the {3th Joby, 1504

8.0. 1982.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 1 58/2006)
of the Central Government Industrial Tribunal-cum-Labour
Court, Emnakulam now as shown inthe Annexure inthe
Industrial Dispute between the emplovers in relation to
the management of Indian Rare Earths Lid. and their
workmen, which was received by the Central Government
on 13-7-2010.

[No.L-2901 1/1/2006-1R (M)]
KAMAL BAKHRU, Desk Officer

ANNEXURE
IN THE CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT, ERNAKULAM
Present: Shri P. L. Norbert, B.A., LL B..Presiding Officer
(Friday the 4th day of June, 2010/ 14th Jashttam, 1932)
1. D. 158/2006
(TD 18/2005 of Industrial Tribunal, Kollam)

Union:

1. The General Secretary,

IRE Mining Civil Workers Congress (INTUC),
Vellanathuruth, Cheriazheekal P (.
Karunagappally,

Kerala, Kollam.

2. The General Sceretary,

IRE Mining Civil Workers Unucn i 1T U
Vellanathuruth, Cherizshesial i (2
Karunagappally,

Kerala, Kollam.

3. The General Secretary,

IRE Mining Civil Forum Wosters Us Son {BMS),
Vellanathuruth, Cheriazheeksl 20
Karunagappally,

Kerala, Kollam.

4. The General Secretary,

IRE Mining Loadiing Workers Linion (i1 F1:C-B),
Vellanathuruth, Cheriazheekal P.Q..
Karunagappally,

Kerala, Kollam.

5. The General Secretary,

IRE Mining Civil Forum Workers Union (AITUC),
Vellanathuruth, Cheriazheekal P.O.,
Karunagappally,

Kerala, Kollam,

6. The General Secretary,

Karunageppally Taluk General Workers Union (UTUC),
Vellanathuruth, Cheriazheekal P.O.,
Karunagappally,

Kerala, Kollam.

By Adv. Sri. H. B. Shenoy.

Managements:

1. The Chief General Manager,

Indian Rare Earths Limited,

Chavara, District Kollam,

Kollam (Kerala}- 691583

By Advs. M/s. Menon & Pai.

2. The Secretary,

[RE Mining Area Civil Contract Workers
Welfare Forum, Vallanathuruthu,

Kollam (Kerla).

By Adv. Sri Paulson C. Varghese.
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This case coming up for hearing on 28-5-2010; this
Tribunal-cum-Labour Court on 4-6-2010 passed the
fellowing.

AWARD

This is a reference made under Section 10(1)d) of
Industrial Disputes Act. The reference is:

*Whether the demand of the sixty-eight workmen
as per the Annexure-1l enclosed for regularising
their services by the management of Indian Rare
Earths Ltd. Chavara,, Kerala is justified ? If so, to
what reliefthese workman are entitled and from which
date 77,

2. The facts of the case in brief are as follows:— Six
unions have raised the dispute regarding regularisation
of 67 workers. The first management is Indian Rare Earths
Limited, Koilam and 2nd management is a Welfare Forum
of Civil Contract Workers of IRE Mines.

3. According to the unions workers numbering 67
were employed by ist management, some in 1993 and others
in 1998, as casual labourers and they were engaged for
construction work initially. They continued to work so till
2000 and thereafter they were deployed in Mines of
Vellanathuruthu and Ponmana for loading sand coliected
from mines into lorries for the purpose of transportation
to plant at Chavara of Kollam for processing. Out of
67 workers, 55 were engaged on 26-8-1993 as per an
agreement entered into between first management and trade
unions in the presence of District Collector, Koltam. The
remaining 12 workers were engaged by the first
management on 8-8-1998. As per the agresment the first
management had promised that these workers would be
given preference in employment in future vacancies. In
2000 when mest of the permanent workers in the mines,
who were doing the loading work, were shifted to plant
and when some of them retired these 67 workers were
posted in those vacancies in mines for the loading work.
They have been working continuously ever since they
were engaged. The work is of perennial nature and essential
for the functioning of the plant. The first management with
a view to treat these workers as contract labourers created
a welfare Foruma (2nd management) which is a sham
establishment. The 1st management treats the workers as
contract labour of the welfare Forum. It is oniy paper
organisation of first management. However the workers
are supervised and controlled by the first management,
They have been working for many years, But they are not
given benefits at par with similar permanent employee. It is
an unfair labour practice. The workers are entitled to be
regularised w.e.f. 9-9-2004.

4. According to the st management the 67 workers
are members of 2nd management, the Welfare Forum. There
is no master-servant relationship between the first
management and the workers in question. They are not
workmen within the definition of 8. 2 (s) of 1D Act and

there is no industrial dispute as per S.2 (k) of ID Act. The
2nd management is a society registered under Travancore
Cochin Literary, Scientific and Charitable Societies
{Registration) Act, 1955. The workers are members of 2nd
management and they are governed by byelaws of 2nd
management. The unions cannot raise an industrial
dispute on behalf of members of 2nd management. The
first management started production in 1970. Due to
agitation of local people in the mining areas and pressure
from Government an agreement was reached between
trade unions and the first management in'the presence of
District Collector to prepare a list of 50 persons from
locality and engage them in construction work. It was also
agreed to prefer these persons for empioyment in future
vacancies. Pursuant to the above agreement the 2nd
management was constituted in 1997. The 2nd management
is managed by governing body of 1st management
representatives and union representatives. The workers’
service conditions are governed by settiements reached
between unions and 2nd management in 2000. At Ponmana
when the mining activities started the locals demanded
employment and made agitation. The first management was
compelied to enroil 180 names of locals as members of 2nd
Forum. These members of 2nd management are not engaged
for any work in connection with the main activities of first
management. The labour force in first managetment is already
in excess. There is no unfair labour practice in the matter of
engagement of workers in question. They are not entitled
at any rate for appointment under first managemert.

5. The 2nd management has adopted the contentions
of first management.

6. In the light of the above pleadings the following
points arise for consideration :

1. Whether the 67 workers are employees of
2nd management or casual employees of first
management ?

2. Are the workers entitled for regularisation in the
service of first management?

7. The evidence consists of the oral testimony of
WW1 and documentary evidence of Exts. W1 ta 6 on the
side of the Unions and MW1 and 2 and Exts. M1 to M-21
on the side of the management.

8. Point No.1: The first management is a Government
of India undertaking where mining of sand and seperation
of minerals from the sand are carried on at Chavara of
Kollam district. The 2nd management is a Welfare Forum
formed for the welfare of workers in the mining areas. The
first management started production in the year 1970. Prior
to that foreign companies were carrying on the same
business. The mining was started first at Vellanathuruthu
of Alappad panchayath in Kollam district. When the locals
demanded employment in the mining activity the first
management was not prepared to take them. There was
agitation and intervention of Government. The District
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Collector convened a meeting of trade unions and
management and decided to constitute a sub committee
for identifying 55 locals for employment. Accordingly 55
persons were taken for construction work as per an
agreement, Ext. W1 on 26-8-1993. The agreement was signed
by the unions and the 1st management in the presence of
District Collector. The 2nd management Welfare Forum
was registered on 19-3-1997 under Travancore Cochin
Literary, Scientific and Charitable Societies (Registration)
Act, 1955. The Welfare Forum was formed for the welfare
of the workers who were engaged in civil miscetlaneous
works. Subsequently 14 more locals were taken on §-8-
1998. In 2000 at Ponmana mining started. The locals three
went on agitation for employment, The names of 180 persons
were enrolled asmembers of 2nd management Forum. They
were also engaged for manual work. Now the unions claim
that these persons engaged in 1993 and 1998 (67 workers)
have been working continuously till date and they are not
given benefits at par with permanent employeces of similar
category. This actording to them is an unfair labour
practice. Though the first management admits that 55
persons out of 69, (55+14) were taken as per Ext. W1
agreement made in the presence of District Collector they
are not the employees of first management but members of
2nd management.

9. Out of 69 workers, 4 have died/retired and now
there are only 65 workers in the mining sites. Till 2000 they
were doing civil miscellaneous work. Thereafter when the
permanent workers in mining sites were shified to plant/
retired these 65 persons were engaged in the mining sites
for loading sand into lorries for transportation to the plant
for the purpose of processing and separating minerals from
the sand. It is submitted by the learned counsel for the st
management that these workers are contract workers of
2nd management. It is nowhere in the written statement of
first management pleaded that these workers are contract
workers. Equally there is no pleading that the 2nd
management is a contractor. The 2nd management has
adopted the pleadings of first management verbatim
except omitting 3 or 4 paras of written statement of first
management. Thus the 2nd management too has no case
that it is a contractor and the 65 workers are contract
workers, The pleadings show that the society was formed
for the welfare of workers and to avoid agitation and
hindrance in the smooth functioning of first management.
It is thus a welfare society of workers who are its members.
The very constitution of the 2nd management itself would
reveal that it was formed with a view to take welfare
measures for the workers. Its byelaws show that the
society is run by a managing body consisting of
5 representatives of first management and 4
representatives of union. The President of the governing
body is the unit head of plant at Chavara. The President
has the power to appoint a Secretary who is an officer of
the first management. Secretary is assisted by 3 employees
of the first management and they are paid by Ist

management (MW 1 cross examination, page-7). The bank
account is operated jointly by President and Secretary
(byelaws). Thus the first management has the upper hand
in managing the affaris of 2nd management society.

10. The contention of managements that the 2nd
management was formed in pursuance of Ex. W1 agreement
of 1993 for engaging locals and providing them some
employment should fall to the ground as on the date of
engaging 35 workers on 26-8-1993 the 2nd management
society was not in existence. It was formed after 4 years.
Till then ali the 535 persons were working under the first
management, £xt. W1 agreement does not show that there
was any decision or understanding to form a society and
enroll the 35 persons in the society and that it is for the
society to decide how many of its members should be
engaged for work in the first management mines. Thus for
4 years 55 workers were engaged by the first management
and they were assigned work in building construction, road
laying etc. Later they were engaged for loading of sand
into lorries. The first management therefore cannot be heard
to say (at least till 1997) that the 55 workers were not their
employees. Throughout the pleadings in the written
statement of first and Znd managements they have carefuily
avoided the words ‘contractors® and ‘contract workers’.
The pieading is that the workers in question (65} are
members of society who engage them for the work of first
management. It is alleged by the unions that the 2nd
management in only a paper organisation created by first
management to deny benefits and permanency to the
workers. As argued by the leamed counsel for the first
management if the 2nd management is an employer-cum-
contractor there should be contractual agreements
periodically between the first and 2nd management. No
such agreements are produced. It is not known whether
the contract, if any, was for supply of labourers or for
carrying out the work of loading of sand. The firsi
management being a public sector undertaking no private
arrangement can be made for entrusting work on contract
basis. It was argued by the learned counsel for the first
management that the first management being a public sector
undertaking they are bound by recruitment norms and
guidelines of government for apponting workers. However
no such norms or guidelines that existed in 1993 or 1998 are
produced by the first management. It is to be noted that
the 65 workers were not appointed as permanent hands
but they were taken as casual workers. [t is not known
what is the mode of employing casual workers in 15t
management, Section 4 (1) of Employment Exchanges
{Compulsory Notification of Vacancies) Act, 1959 says
that the employer in every establishment in public sector
has to notify vacancy to Employment Exchange concerned
before filling up any vacancy. But Clause 4 (4) also says
that nothing in sub- section (1) and (2) shall compel any
employer to recruit any person through employment
exchange merely because the vacancy was notified under
sub-section (13 and (2} of S.4, Thus unlike submitted by
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the learned counsel for the first management employment
through Employment Exchange is not compulsory as per
the Act. The 1st Management has not produced any
government order directing it to employ only through
Employment Exchange. The unions have no case that the
65 persons were called for any interview or test as per any
recruitment norms but they were engaged for manual work
as casual labourers.

11. Though the workers were engaged initially for
civil miscellaneous work, from 2000 onwards they have
been doing reguiar work of loading sand into lorries which
is the raw material for the first management to carry on
production of minerals. The collection of sand and supply
of sand to the plant cannot be stopped. In para 9 of the
claim statement it is averred that the workers were
employed continuously and uninterruptedly by first
management for over 15 years in work of perennial nature
and essential for the running of first management. In
reply to this averment in para 16 of the written statement of
first management there is no denial of continuous
employment. The only contention is that the first
management has not committed any unfair labour practice
as the workers are the members of 2nd management. So far
as the 2nd management is concerned there is no reply in
the written statement of 2nd management to the averments
in para 9 of claim statement. The 55 persons were definitely
engaged by the first management. They are casual
employees of first management. Their status would not
change just because after 4 years a society was formed.
Even with regard to the remaining 14 persons who were
engaged in 1998 the 2nd management cannot be said to be
the employer of those workers as well, because I have
already mentioned that there is no contract between first
and 2nd management for engaging workers through the
2nd management. The 2nd management has also no
licence under Contract Labour (Regulation and Abolition)
Actfor taking up any contract work or for supplying labour
on contract basis. Both managements have no case that
any other contractor has engaged the 65 persons either for
civil miscellaneous work or for loading work. MW2 the
retired Chief General Manager (HRM) of first management
was trying to save the situation by stating that the members
of society used to supply workers to the contractors who
engaged them for work in the mining area. However neither
the first management nor the 2nd managetnent has such a
case. Assuming that there were such contractors none of
their names are mentioned or records produced or anyone
of them examined to prove the engagement of 65 workers
through such contractors. While Ext. W1 was executed no
contractor was present for discussion and decision and
no contractor has signed Ext. W1, Neither the management
nor the trade union office bearers who signed Ext. W1 had
made any mention in Ext. W1 about engagement of workers
through contractors. Therefore the argument put forward
by the learned counsel for the management, unsupported
by pleadings, that the 65 persons were engaged as contract

workers is without merits and cannot be accepted for a
moment. Whether the 65 workers were employed due to
pressure or government interference, is no ground to say
that they are contract workers. The circumnstances under
which the first management was compelled to employ the
65 workers is a closed chapter and this court is not called
upon to go into the reasons for employment, but need only
to decide the nature of employment as casual, contractual
or regular.

12. Tt is no doubt true that the records produced by
the managements would go to show that the 2nd
management came into existence in 1997. But essentially it
is a welfare society and has nothing to do with employment
in first management company. Though WW1 denied
initially that there is no weifare Forum, later he admitted
when documents were shown to him. However he deposed
that the 2nd management is a creation of first management
and it is only a sham arrangement to deny benefits to the
workers. But the workers had to co-operate with the 2nd
management as the 1st mnangement was not prepared to
pay wages directly, but only through 2nd management,
Exts. M1, M2 series, M4 to M8 and M-10 to M-20 would go
to show that the 2nd management was formed and
registered as a society in 1997, general body meetings were
held from time to time, problems of workers were discussed
in meetings, there were long term settlements between
unions and 2nd management and bye-laws were framed
for the society. But these records would not show that the
2nd management is the-employer of 65 workers. As per
T.C. L.S. & C.S. Registration Act the accounts of 2nd
management has to be audited and copy of balance sheet
has to be filed before Registrar of societies every year.
There is nothing to show that these things are done by the
2nd management. Infact, in Ext. W1 the first management
had promised to prefer these workers for employment in
future vacancies. If the workers were the employees of 2nd
management (which could not be as 2nd management was
not in existence in 1993} the first management could not
have made a protnise to absorb them in future vacancies.

13. It is relevant to note at the risk of repetition the
deposition of MW1!, Manager (HRM) that the 2nd
management has an office within the premises of first
management company, that the office is functioning in a
pottion of the dispensary of first management, that the
furniture for the Forum office were supplied by the first
management, that the Secretary of the Forum is assisted
by three employees of first management, that they are paid
by the first management, that the Secretary is an officer of
HRM department of first management, that the President
of the Forum is the Plant Manager, that the bank account
of the Forum is to be operated jointly by Secretary and
President, that the correspondence is to be done by
Secretary, that there is no contract betweem Forum and the
first management, that there is no office for Forum in the
mining sites, that the officers of Forum do not remain in
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mining sites regularly, that the workers marks their
attendance by punching system, that the punching machine
is that of the first management, that it is kept in the office of
the first management in the mining sites and that the
officers of first management supervise the work in the mining
sites. Thus statement of MW reveals that the 2nd
management is only a puppet whose string is pulled by the
first management from behind the curtain to entertain the
workers. After the formation of the Forum payment to the
workers is made through the Forum, EPF centribution is
remitted through the Forum and service conditions are
discussed and settled in the Forum. These things were
slowly introduced to make it appear that the Znd
management is the real employer. But the evidence and the
circumstances would show that the boot is on the other
foot. These workers are neither contract workers, nor casual
employees of 2nd management, but casual workers of first
management.

14. Point No. 2:— The 65 workeis are demanding
regularisation in service of first management,
Managements | and 2 contend that the workers are members
of 2nd management and not employees of first management.
| have already mentioned that they are not the employces
of 2nd management but of first management and they are
casual labour and not contract labour. The unions have a
case that formation of 2nd management is a sham
arrangement made by the first management to avoid
absorption of workers and deny benefits at par with similar
regular employees of first management. [he managements
have no case in the pleadings that the service of these
workers is discontinuous or interrupted. Sotne of them have
been working since 1993 and others from 1998 The work of
loading sand for transportation is an essential part of the
activity carried on by the first management. Sand is the
rawmaterial for production. If sand is not supplied to the
plant the production would come to a stand still, Therefore
as long as the first management is functioning mining of
sand and supply of sand to the plant are inevitable
activities. Thus the nature of the work done by the 65
workers is perennial. This was going on even from 1970
when the production started. It would go on until it
becomes defunct. The first management has a case that its
staff strength is in excess. As a step (o reduce the strength
VRS is introduced. The management wants to mechanise
the whole work of mining and loading, which according to
them is profitabie to the company. They contend that the
engagement of manual labour is a burden to the company.
If that is the decision of the company perhaps they may
have to resort to retrenchment. But as things stand the Ist
managemend cannot say that there is no vacancy to absorb
the workers. Clamour for work and wages is part and parcel
of employment and no public sector underiaking can turn
a deaf ear to such labour issues. Profit is not the motive of
public sector undertakings nor loss a goal; but service to
the nation and society and employment to the unemployed

is their aim. It is the contention of the unions that the first
management has been indulging in unfair labour practice
of engaging casual workers for long periods of 13 to 17
vears denying benefits and security in employment. Tt was
argued by the learned counsel for the first management
that unfair labour practice is not an issue referred for
adjudication and this court cannot go into that question
without specific reference. The contention has no force as
the reference is regarding the justifiability of demand for
regularisation of the workers. The issue of unfair labou
practice is an incidental issue to the main issue of right
for regularisation and falls for consideration while
determining the question of regularisation. S.2 (ra) defines
‘unfair labour practice’ which are practices specified m
5th schedule to ID Act. Ttem No. 10 of part of 5th scheduic
is:

“‘to employ workmen as ‘‘badlis” casuals or
temporaries and continue them as such for years, with the
object of depriving them of the status and privileges of
permanent workmen’'.

In case of such employment, it 15 an unfar labosir
practice and employer cannot continue such mode of
employment and employer can be directed t¢ absarh or
regularizse the service of such employees.

15. These 65 workmen have been warking
continuously for the first management as casual employees
for 13 to 17 years and the work they are doing is perenn:a!
in nature. There are only a very few permanent workers
(altogether 15 in Vellanathuruthu and Ponmana sites
according to MW1) for loading work in the mining sifcs,
Therefore the first imanagement require loading workeis
even now. Hence the conduct of the first management in
continuing these 65 workers as casual labourers is an unfair
labour practice.

16. However it is held in Sccretary, State of
Karnataka v. Umadevi (2006) 4 SCC ! that casual. adhoc or
contractual workers, however long they work, have no
right for absorption in service in a public sector under-
taking or department. But it was pointed out by the learned
counsel for the union that the decision in Umadevt’s case
will not bar consideration of the case of empioyees who
are subjected to unfair labour practice. such as employing
badlis, casuals or temporaries for years together denying
status and privileges of permanent employees. The counsd
finds support for his argument in M.S.R.T.C. v. Casteribte
2009-1V-LLJ-286 (SC)a two Judges Bench decision (para
26). But it is relevant to note that in the reporied case the
Hon’ble Supreme Court was dealing with Maharashirs
Recognition of Trade Unions and Preventicn of Uinfai
Labour Practices Act, 1971, In the light of the statutury
provisions regarding unfair labour practices the decision
was rendered. It is not squarely applicable to the casce
on hand. Moreover it is held in official Liguidaior v.
Dayanand (2008) 10 SCC | by 3 Judges Bench, referring to
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UP State of Electricity Board v. Pooran Chandra Pandey
(2007) 2 SCC 92, that the decision of the Constitution Bench
{(higher bench) is binding and cannot be ignored by
benches of lesser Judges. It is further held that the decision
in Pooran Chandra Pandey (2 Judges Bench) differing in
view with Umadevi's case is only to be treated as obiter
dictum. The observation in M.8.R.T.C. case is similar to
the observation in Pooran Chandra Pandey’s case.
Therefore the decision in Umadevi’s case is binding and is
to be followed. The observation in Umadevi’s case is that,
however long casual or contractual employees work, they
cannot claim regularisation or absorption. This observation
answers the question of unfair labour practice propounded
by union in the present case. Atthe same time it is relevant
to note that in para 53 of the decision in Umadevi's case
the Hon’ble Supreme Court has observed that there may
be cases in which there are irregular appointments of duly
qualified persons in duly sanctioned vacant posts and such
employees might have worked for 10 years or more and not
as per orders of courts. The regularisation of service of
such emplovees may have to be considered on merits as a
one time measure, bt is for the [st management to consider
this aspect in respect of these empoyees if the
specifications mentioned by Hon’ble Supreme Court in
Para-53 apply to these 65 empioyees. However, as of right
these workmen cannot claim regularisation in service. Para
53 of Umadevi’s case reads:

**533. One aspect needs to be clarified. There may be
cases where irregular appointments (not illegal
appointments) as explained in S.V. Narayanappa,
R. N. Nanjundappa and B. N. Nagarajan and referred
to in para 15 above, of duly qualified persons in duly
sanctioned vacant posts might have been made and
the employees have continued to work for ten years
or more but without the intervention of orders of the
courts or of tribunals. The question of regularisation
of the services of such employees may have to be
considered on merits in the light of the principles
scttled by this Court in the cases above referred to
and in the light of this judgment. In that context, the
Union of India, the State Governments and their
instrurnentalities should take steps to regularise as a
one-time measure, the services of such irregularly
appointed, who have worked for ten years or more in
duly sanctioned posts but net under cover of orders
ofthe courts or of tribunals and should further ensure
that regular recruitments are undertaken to fill those
vacant sanctioned posts that require to be filled up,
in cases where temporary employees or daily wagers
are being now employed. The process must be set in
motion within six months from this date. We also
clarify that regularisation, if any already made, but
not sub judice, need not be reopened based on this
judgment, but there should be no further by passing
of the constitutional requirement and regularising or

3013 GING—11

making permanent, those not duly appointed as per
the constitutional scheme™.

In the result an award is passed finding that the
demand of workmen for regularisation of their service by
first management is not legal and justified and they are not
entitled for any relief. However the Ist management may
consider them if observation in para 53 of judgment in
Umadevi’s case apply to these workmen.

The award will come into force one month after its
publication in the Official Gazette.

Dictated to the Personal Assistant transcribed and
typed by her corrected and passed by me on this the 4th

- day of June, 2010.

P. L. NORBERT, Presiding Officer
Appendix
Witness for the Unions :

WWI1- B.Baijju - Union General Secretary

Witnesses for the Managements :
MW1- A Jeyapalan - Manager- HRM

MW2-  Prasanth Chief General Manager

Kumar (Retired), IRE Ltd.

Exhibits for the Unions :

W1 - Copy of the agreement dated 26-8-1993 between
the unions and st management.

W2 - Reply statement of {st management ded.

4-11-2004 submitted to ALC.

W3 - Replystatement dtd. 5-11-2004 of 2nd
management submitted to ALC.

W4 - Reference of a worker for hospitaiisation dated
3-1-2009 by the medical department of 2nd
management,

W5 - Suspension order dated 28-53-2007 issued by the

2nd management to member no. 130.

Copy of Haulierwise Transaction Report dated
7-7-2008 of the Ist management.

W6 -

Exhibits for the Managements :

Ml - Minutes of Meeting of 2nd Management dated
6-3-2008.

M2 - Charter of demands of Union submitted to ALC.

series

M3 - Tender submitted to ist management by M/s.
Chalayyam Travels.

M4 - Copy of the application submitted by Sri. Baiju,

General Secretary, IRE Mining Civil Workers
Congress (INTUC) for his registration with the
Forum.

M4 - Copy of the Application submitied by Sri.

{a) Subhajan for his registraticn with the Forum,
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M4 - Copy of the Application submitted by Sri.
(b) Unnikrishnan K. for his registration with the
Forum.

M4 - Copy of the Application submitted by Sri.

{c) Sanil G. for his registration with the Forum. -

M3 - Copy of the minutes of the meeting of Forum
dates 14-08-2003,

Ms - - do - dated 10-11-2007.

(a)

MS - - do - dated 29-1-2008.

(b

M3 - - do - dated 3-2.2008.

(8

M5 - - do - dated 17-2-2008.

(d)

M6 - Letterdated 1-10-2007 of WW i to the Secretary
of Forum for taking steps for PF loan.

M7 - Copy ofthe minutes dated 4-8-1998.

M8 - Copyoftheminutes dated 28-10-1998.

M9 - Copy ofthe judgment in O.P. No. 3317/2000.
MI0 - Copy of the minutes dated 2-3-2000.

MI1 - Minutes of the general body of the Forum
dated 14-12-2004.

M12 - Minutes ofthe general body of the Forum
dated 15-1-2002.

Mi3 - Copy of the minutes of the meeting dated

2-8-2003,

M14 - Copy of the minutes of the mecting dated
12-8-2003.

MI135 -  Copy of the minutes of the meeting dared
14-8-2003.

MI16 - Notice issued by 2nd management to the
President of Union calling for a discussion on

14-8-2003.
MI7 - Registration Certificate of 2nd management,
MI8 - Application for registration of Forum.

MI19 -  Memorandum and Articles of the Association
of 2nd management.

M20 - Pan Card in the name of [RL: Mining Area Civil

Contract Workers Welfare Forum.

Copy of the Judgment O.P. No.232672001 (K)

dated 20th August.

7 fawedt, 14 99, 2010
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T e, srqom i
_Ncw Delhi, the 14th Julv, 2010

S. 0. 1983.—In pursuance of Scction 17 of the
Industrial Disputes Act, 1947 {14 of 19473, the Central
Government hereby publishes the award {Ref. No.
11272000} of the Central Government industrial {ribunat
Labour Court -1, Dhanbad as shown in the Annexurc in the
Industrial Dispute between the employers in relation to the
management of M/s. B.C.C.L. and their workman. which
was received by the Central Government on 14-7-2G 10,

[ No. L-200124491699-1R(C-[)]
RITA SING!, Section Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL NO. 1, DHANBAD

In the matter of a reference U/s. 10{D) ()2 A0 i Act
Reference No. 112 of 2000

Parties : Employers in relation to the management of

Putkee Colliery of M/s. B.C.C.iud.
AND
Their Workman
Present : Shri H.M. Singh, Presiding Officer

Appearances :
For the Employers Shri D.N. Verma, Advacate.
For the workmen Shri 8. Bose, Treasurer, Rashtriva

Colliery Mazdoor Sangh.

State : Jharkhand Industry : Coal

Dated, the 2nd July, 2010

AWARD

By Order No. L-20012/449/99-1R(C-1) dated 18 2-2000
the Central Government in the Ministrv of Labourhas | in
exercise of the powers conferred by clause (d) of sub-scc.
() and sub-sec. (2A) of sec. 10 of the Industrial Disputes
Act, 1947 referred the following dispute for adjudicanion to
this Tribunal :

“ Whether the demand of the union before  the
management of Pootki colliery under P.B. Area of
M’s. BCCL to regularise Shri Mohan Lal Saw as Pump
Operator Supervisor is proper and justified? If ves.
to what relief is the concerned workman entitled?”
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2. Written statement has been filed on behalf of the
concerned workman stating that he is performing the
duty of pump Operator Supervisor since 1981. As
Supervisor the workman is entitied for payment of Technical
& Supervisory Grade ‘B’ in terms of NCWA. The
management engaged him to supervise jobs of other Pump
Operators in shift which the workman performed according
to the dircction of the management. Altogether there
were 19 Pump Operators in Putkee Colliery distributed
over 3 working shifts under control of colliery Engineer
through Mohan Lal Saw supervising the duties of the Pump
Operators during shifts. It has been stated that a workman
has to be satd according to nature of job performed by him
at the instance of the management. The concerned
workman represented before the management for his
regularisation as Technical & Supervisory Grade ‘B’ but
without any effect. Thereafter the union on his behalf raised
an industrial dispute before the A.L..C.(C), Dhanbad for
conciliation proceeding but the same ended in failure due
to adamant attitude of the management. Thereafier, the
present dispute has been referred by the Gowvt. of India,
Ministry of Labour to this Tribunal for adjudication.

It has been prayed before this Tribunal to pass an
award in favour of the workman by directing the
management to pay the concerned workman the
difference of wages between the rates of Grade ‘B’ and
rates of amount paid to him since August, 1981 till he is
properiy regulaised and placed in Grade ‘B’

3. The management has filed written statement
stating that the concerned workman is working as a
Pump Opcrator and rightly designated as a Pump Operator
under Cat. V. The union is demanding regularisation of the
workman concerned as Pump operator supervisor whereas
there s no such type of designation existing in the
company. -ven in theWage Board Recommendations there
is no such type of designation available. The concerned
workman is not supervising any Pump Operator, The
supervision of the Pump Operator is being done by the
Mechanical Foreman and in every shift there is a Mechanical
Foreman for supervising and distributing the job of Pump
Operator. '

It has been prayed that an award be passed holding
that the demand ot the union is not justified and legal.

4. [3oth the parties have filed their respective
rejoinders admitting and denying the contents of some of
the paras of cach other’s written statement.

5. The concerned workman has produced himself as
WW-1 who has proved documents Ext. W-1 to W-14,

The management has producd MW-1 §,B, Prasad.

6. Main argument advanced on behalf of the
concerned workman is that he is working as Pump Operator
since 1970 in Putkce colliery of M/s, BCCL. About 32
operators are presently working in all the three shifts in the
said colliery. He was assigned the job by the management

to supervise the duties of other Pursp Upergors irour the
year 1980. Since then he has been supervising the works of
those Pump Operators in all the threo shiti.. 8y «lip dated
2-4-82 (Ext. W-11) under the signature of S . Sahani, Sr.
Personnel Officer, the concerned  worksurm was avdered
to allow one person to do as Pump Operutor Ext. W-12
dated 18-10-92 is under the sizazivre of the same
authority. He . was performing it

i3 dulies under the
instruction and direction of the authorities who used to
issue such slips and memos. By Ext. W-17 dated 21-4-97 he
was authorised by the Supdt. Enginecr {E&M) to supervise
the work of other Pump Operators, By letters datad 23-6-80
(Ext. W-14) under the signature of My Sahani, P {5 ke was
directed to engage siX operators whose names worg
mentioned in the letter.

7. The management argued o theee is ne post
Pump Operator Supervisor existing in: the company and
even in the wage Board Recommendation there is no such
type of designation available. The concerned workman was
designated as Pump Operator in Categery-V which is higher
than Pump Operator.

8. In this connection the cross-examination of the
concerned workman, Mohan Lal Saw /W W1} is very much
important. He has stated in his cross-examination at vage 2
that there is no such post being calied Pump Operator
Supervisor. No any such order was issucd placing me on
any such post of Pump Operator Supevvisos. Presently the
concerned workman is in Category-V. which is considered
to be the highest category of Pump Operator. In Electrical
& Mechanical Cadre there is one Fcreman, who is a
Supervisory staff and it is his work to Supervise the works
in Electrical & Mechanical Cadre.

From the evidence of the concerned workman it is
clear that there is no post of Pump Operator Supervisor
and he has been promoted in Category-V which is above
Pump Operator and Electrical & Mechanical Foreman is
supervising the work of Pump Operators. No order has
been filed by the concerned workman by which he has
been posted as Pump Operator Supervisor so that he can
be regularised in that post. Only he has been ordered and
directed to see the work of Pump Operators that does not
mean that he became the Supervisor of the Pump Operators
and there is no post of Pump Operator Supervisor in the
Cadre Scheme.

Considering the above facts and circumstances | hold
that the concerned workman is not entitled to be regularised
as Pump Operator Supervisor.

9. Accordingly, ! rander the following award-
The demand of the Union before the management of Pootki
Colliery under P.B, Area of BCCL to regularise Mohan Lal
Saw as Pump Operator Supervisor is not proper and
justitied and hence he is not entitled to get any relief.

H. M. SINGH, Presiding Officer
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New Delhi, the [4th July, 2010

S. 0. 1984.—I[n pursuance ot Scction 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 53/2009)
of the Ceniral Government Industrial Tribunal -Labour Court,
Chennai as shown in the Annexure in the Industrial Dispute
between the employers in relation to the management of
M/s. Sahara Airlines Ltd. and their workman, which was
received by the Central Government on 14-7-2010.

[No.L-11012/2172009-IR(C-1)]
RITA SINGH, Section Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIALTRIBUNAL-CUM-LABOUR COURT,
CHENNAI

Monday, the 5th July, 2010
Present: A. N. JANARDANAN, Presiding Officer
Industrial Dispute No. 53/2G09

(In the matter of the dispute for adjudication under clause
{d) of sub-section (1) and sub-section 2( A) of Section 10 of
the Industrial Disputes Act, 1947 { 14 ¢f 1947), between the
Management of M/s. Sahara Airiines Ltd. and their
Workman)

BETWEEN
Sri Malakondaiah 1 Party/Petitioner
Vs,

1. M/s Sahara Airlines Limited
L-70/329, Mahipalpur Extension
New Dethi-110037

2nd Respondent/
Ist Party

2. M/s Sahara India Commercial
Corpn. Ltd. Sahara India Centre,
8th floor No. 2, Kapoorthala
Complex Aliganj
Lucknow-226024

2nd Respondent/
2nd Party

[Part 1T Sk, 300)]

3. M/s Jet Airways Litd
SM Centre, Andheri-Kurla
Road Andheri East
Mumbai-400059

APPEARANCE:

Zrd Respondent
3rd Party

Sri K. Sudala:
Kannu. L.
Kalaicswaran

For the Petitioner

For the 2nd Respondent/1st Party M's Gupta & Ravi

M:sV Devraj. Auth.
Representative

For the 2nd Respondent/2nd Party :

For the 2nd Respondent 3rd Farty
AAWARD

Mo, Gupta & Ravi

The Central Governme:s, Min sty of Labour vide its
OrderNo. L.-1 1012 2120059k SO dated 19-06-2000
referred the following indusir..d idspute 1o this Tribunal
for adjudication.

The schedule rmentioned b sedor s

“Whether the dermand »f i Madakondaiah for e
absorption in Jet Lify I+ ihe Muanagoement of et
Airways with reference o the Share Purchasce
agreement of dated 01-04-2007 entered by the
Management of Jet Atrways (India; Limited, Sahara
India Commercial Corporation Limited and Others
and Sahara Airlines Limtted is justiiied and legal” (ii)
To what reiief is the workman concerned entitled””

2. After the receipt of [ndustrial Dispute, this Tribunal
has numbered it as 1D 53/2009 and issued notices to both
sides. Both sides entered appearance, petitioner and 1st
and 3rd Respondents through Advocates and 2nd
Respondent through Authorized Representative. The
petitioner filed Claim Statement. No Counter Statement
has been filed by any of the Respondents.

3. The sum and substance of the Claim Statement i
as follows:

The petitioner appointed as Engincering Helper on
casual basis on 01-09-2000 and later confirmed on 01-09-200 |
with last drawn salary of Rs. 8,000/- by the First Respondent
later fully acquiring whose shares by Third Respondent
as per letter dated 20-04-2007 was informed to be on
deputation with the R1which is incorrect, R2 by letter dated
19-05-2007 paying Rs. 25,000 to the petitioner as Ex-Gratia
and also acknowledging petitioner as workman of R1 was
further issued with letter dated 01-06-2007 by R2 with whom
there is no privity of contract and informed petitioner's
relief from deputation and also requiring him to report to
Sub-Office, West Nizamabad, Andhra Pradesh which order
is invalid. He did not join the new place of work.

The petitioner is now not gainfully employed. There
is no basis to shunt the petitioner out of employment. The
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establishment at Chennai covered under Section-25N of
1D Act employing more than 100 workers and hence the

termination amounting to retrenchment by R1 and R3 have .

to comply with the provisions under Section-25N of the ID
Act failure to which the termination is void abinito. There
is no legal or factual justification for the termination. Hence
the prayer for reinstatement and absorption.

4, Points for consideration are :

(iy Whether the demand for the absorption of the
petitioner in Jet Life by Jet Airways (India) is justified
and legal?

(i) To what relief the concerned workman is entitled?

Points No. 1 & 2

5. When the 1D stood posted to today for further
proceeding the petitioner appeared in persen and filed a
petition supported by Affidavit, both signed by him praying
for withdrawing the dispute. 1t is averred that the dispute
has been settled with the Management and he has collected
his full and final payment of the dues. He has also stated
that he has forgone the right for reinstatement.

6. On a consideration of the request of the petitioner
supported by the written application and affidavit sworn
to in support thereof that the dispute has been settled
between the parties in consideration of the full and final
payment of dues thereof has been realized by him and he
be permitted to withdraw the dispute in the wake of the
repeated appeal of this Tribunal before the parties to have
the dispute amicably settled and the petitioner having
cffected out of court settlement of the dispute and have
collected the dues in terms thereof and has forgone the
right for reinstatement as was originally claimed the prayer
is only to be accorded.

7. Accordingly the petitioner is permitted to withdraw

the dispute. In view of the fact that the withdrawal isin

lieu of agreed monetary compensation with due receipt
thereof acknowledged by the petitioner and his claim for
absorption being given up no question further survives as
to the demand for the absorption as being whether legal
and justified.

8. The reference is answered accordingly.

(Dictated to the P.A. transcribed and typed by him,
corrected and pronounced by me in the open court on this
day the 5th July, 2010)

AN.JANARDANAN, Presiding Officer

Witnesses Examined :—

For the [ Party/Petitioner None
For the II Party/Petitioner : None
Documents Marked :

On the Petitioner’s side

Ex.No. Date Description

Nil
On the Management's side

Ex.No. Date Description

Nil
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New Delhi, the 14th July, 2010

S. 0. 1985.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 54/2009)
of the Central Government Industrial Tribunal -cum-Labour
Court, Chennai as shown in the Annexure in the Industrial
Dispute between the employers in relation to the
management of M/s. Sahara Airlines Ltd. and their workman,
which was received by the Central Government
on 14-7-2610.

[No. L-11012/22/2000-IR(C-I)]
RITA SINGH, Section Officer
ANNEXURFE,

BEFORE THF. CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
CHENNAL

Monday, the 5th July, 200
Present : A. N. JANARDANAN, Presiding Officer
Industrial Dispute No. 54/2009

(In the matter of the dispute for adjudication under clause
(d) of sub-section (1) and sub-section 2(A) of Section 10 of
the Industrial Disputes Act, 1947 {14 of 1947), between the
Management of M/s. Sahara Airlines Ltd. and their
Workman)

BETWEEN
Sri T.V. Satyanarayanamoorthy [Party/Petitioner
Vs.

. M/s Sahara Airlines Limited
L-70/329, Mahipalpur Extension

2nd Respondent/
st Party
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New Delhi-110037

2. M/s Sahara India Commercial 2nd Respondent/
Corpn. Ltd. Sahara India Centre, 2nd Party
8th floor No. 2, Kapoorthala

Complex Aliganj
Lucknow-226024
3. M/s Jet Airways Ltd 2nd Respondent/
SM Cenitre, Andheri-Kurla 3rd Party
Road Andheri East
Mumbai-400059
Appearance :
For the Petitioner Sri K. Sudalai
Kannu, L.

Kalaieswaran

For the 2nd Respondent/1st Party M/s Gupta & Ravi

For the 2nd Respondent/2nd Party :  M/sV.Devraj. Auth.
Representative
For the 2nd Respondent/3rd Party M/s Gupta & Ravi

AWARD

The Central Government, Ministry of Labour vide its
Order No. L.-11012/22/2009-1R {CM-I} dated 19-06-2009
referred the following Industrial Dispute to this Tribunal
tor adjudication,

The schedule mentioned in that order is :

“Whether the demand of Sri T.V. Satyanarayana-
moorthy for his absorption in Jet Life by the
Management of Jet Airways with reference to the
Share Purchase agreement of dated 01-04-2007
entered by the Management of Jet Airways (India)
Limited, Sahara India Commercial Corporation Limited
and Others and Sahara Airlines Limited is justified
and ltegal? (ii) To what relief is the workman
concerned entitled?”

2. After the receipt of Industrial Dispute, this Tribunal
has numbered it as ID 54/2009 and issued notices to both
sides. Both sides entered appearance, petitioner and Ist
and 3rd Respondents through Advocates and 2nd
Respondent through Authorized Representative. The
petitioner filed Claim Statement. No Counter Statement
has been filed by any of the Respondents.

3. The sum and substance of the Claim Statement is
as follows:

The petiticner appointed as Loader on casual basis
on 04-06-2000 and later confirmed on 30-08-2001 with last
drawn salary of Rs. 7,500/- by the First Respondent later
fully acquiring whose shares by Third Respondent as per
letter dated 20-04-2007 was informed to be on deputation
with the R 1which is incorrect. R2 by letter dated 19-05-2007
paying Rs. 22,500/ to the petitioner as Ex-Gratia and also
acknowledging petitioner as workman of R1 was

further issued with letter dated 01-06-2007 by R2 with whom
there is no privity of contract and informed petitioner’s
relief from deputation and also requiring him to report to
Sub-Office, Adhoni Hospital Road, Kurnool, Andhra
Pradesh which order is invalid. There he had no work and
therefore ke came back to Chennai. He claimed
reinstatement by sending advocates notice dated 27-12-
2007 which was not replied hence the 1D was raised. The
petitioner is now not gainfully employed. There is ro basis
to shunt the petitioner out of employment. The
establishment at Chennai covered under Section 25N of
[. D. Act employing more than 100 workers and hence the
termination amountir, 2 to retrenchment by R1 and R3 have
to comply with the provisions under Scction -25N of the 1D
Act failure to which the'termination is void abinitio. There
is no legal or factual justification for the termination. Hence
the prayer for reinstatement and absorption.

4. Points for consideration are :

(i)  Whether the demand for the absorption of the
petitioner in Jet Life by Jet Airways (India) is justified
and legal?

(i)  Towhatrelief the concerned workman is entitled?
Points No. 1 & 2

5. When the ID stood posted to today for further
proceeding the petitioner appeared in person and filed a
petition supported by Attidavit, both signed by him praying
for withdrawing the dispute. It is averred that the dispute
has been settled with the Management and he has collected
his full and final payment of the dues. He has also stated
that he has forgone the right for reinstatement.

6. On a consideration of the request of the petitioner
supported by the written application and affidavit sworn
to in support thereof that the dispute has been settled
between the parties in consideration of the full and final
payment of dues thereof has been realized by him and he
be permitted to withdraw the dispute in the wake ot the
repeated appeal of this Tribunal before the'parties to have
the dispute amicably settled and the petitioner having
effected out of court settlement of the dispute and have
collected the dues in terms thereof and has forgone the
right for reinstatement as was originally claimed the prayer
is only to be accorded.

7. Accordingly the petitioner is permitted to withdraw
the dispute. In view of the fact that the withdrawal isin
lieu of agreed monetary compensation with due receipt
thereof acknowledged by the petitioner and his claim for
absorption being given up no question further survives as
to the demand for the absorption as being whether legal
and justified.

8. The reference is anwered accordingly.

(Dictated to the P.A. transcribed and typed by him,
corrected and pronounced by me in the open court on this
day the 5th July, 2010)

AN.JANARDANAN, Presiding Otficer



Witnesses Examined:-

For the [ Party/Petitioner None
For the 11 Party/Petitioner : None
Documents Marked :

On the Petitioner’s side

ExNo, Date Description
Nii

On the Management’s side

ExNo. Date Description
Nil
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New Dethi, the 14th July, 2010

S. 0. 1986.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Centrai
Government hereby publishes the award (Ref. No. 44/2009)
of the Central Government Industrial Tribunal -cum-Labour
Court, Chennai as shown in the Annexure in the Industrial
Dispute between the employers in relation to the
management of M/s. Sahara Airlines Ltd. and their workman,
which was received by the Central Government
on 14-7-2010.

{ No. L-11012/122009-IR{C-1)]
RITA SINGH, Section Officer
ANNEXURE

BEFORE THE CENTRALGOVERNMENT
INDUSTRIALTRIBUNAL-CUM-LABOUR COURT,
CHENNAI

Monday, the 5th July, 2010
Present : A. N. JANARDANAN, Presiding Officer
Industrial Dispute No. 44/2009

(In the matter of the dispute for adjudication under clause
(d) of sub-section (1) and sub-section 2{A) of Section 10 of
the Industrial Disputes Act, 1947 (14 of 1947), between the
Management of M/s. Sahara Airlines Ltd. Two Others and

their Workman).
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BETWEEN
Sri C. P. Suresh
Vs.

1. M/s Sahara Airlines Limited
L-70/329, Mahipalpur Extension
New Delhi-110037

2. MsSahara India Commercial
Commercial Corpn. Ltd.
Sahara India Centre
8th Floor, No. 2 Kapoorthala
Complex, Aliganj
Lucknow-226024

3. M/s Jet Airways Lid.
SM Centre, Andheri-Kurla
Road Andheri East

I Party/Petitioner

2nd Party/
st Management

2ndParty/
2nd Management

2nd Party/
3rd Management

Mumbai-400059
Appearance:
For the 1st Party/ Petitioner In person
For the 2nd Party/Ist Management : M/s Gupta & Ravi

For the 2nd Party/2nd Management :  Authorized
Representative

For the 2nd Party/3rd Management : M/s Gupta & Rawvi
AWARD

The Central Government, Ministry of Labour vide
Order No. L.-11012 /12/2009-1R (CM-1) dated 19-06-2009
has referred the Dispute to this Tribunal for adjudication.

The schedule mentioned in that order is :

“Whether the demand of Sri C.P.Suresh for his
absorption in Jet Lite by the Management of Jet
Airways with reference to the Share Purchase
agreement of dated 01-04-2007 entered by the
Management of Jet Airways (India)} Limited, Sahara
India Commercial Corporation Limited and Others
and Sahara Airlines Limited is justified and legal?
To what relief is the workman concerned entitled?”

2. After the receipt of Industrial Dispute, this Tribunal
has numbered it as ID 44/2009 and issued notices to both
sides. The petitioner appeared in person and the
Respondents (3 in nos.) appeared through their Advocates.

3. The sum and substance of the Claim Statement is
as follows:

The petitioner appointed as Loader on casual basis
on (14-06-2000 and later confirmed on 0 [-09-2001 with last
drawn salary of Rs. 7,579/- by the First Respondent later
fully acquiring whose shares by Third Respondent as per
letter dated 20-04-2007 was informed to be on deputation
with the R 1which is incorrect. R2 by letter dated 19-05-2007
paying Rs. 32,500/ to the petitioner as Ex-Gratia and also
acknowledging petitioner as workman of Rl was
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further issued with letter dated 1-6-2007 by R2 with whom
there is no privity of contract and informed petitioner’s
relief from deputation and also requiring him to report to
Sub-Office, Hyderabad, Andhra Pradesh which order is
invalid. There he had no work and he came back. The
petitioner is now not gainfully employed. There is no basis
to shunt the petitioner out of employment. The
establishment at Chennai covered under Section 25N of 1D
Act employing more than 100 workers and hence the
termination amounting to retrenchment by R1 and R3 have
to comply with the provisions under Section -25N of the ID
Act failure to which the termination is void abinitio. There
is na legal or factual justification for the termination. Hence
the prayer for reinstatement and absorption.

4. Points for consideration are :

(i) Whether the demand for the absorption of the
petitioner in Jet Lite by Jet Airways (Incia) is
justified and legal?

(i To what relief the concerned workman is entitled?
Points No. 1 & 2

5. When the |D stood posted to today for further
proceeding the petitioner appeared in person and filed a
petition supported by Affidavit, both signed by him praying
for withdrawing the dispute. It is averred that the dispute
has been settled withthe Management and he has collected
his full and final payment of the dues. He has also stated
that he has forgone the right for reinstatement,

6. On a consideration of the request of the petitioner
supported by the written application and affidavit sworn

to in supporl thereof that the dispute has been settled .

between the parties in consideration of the full and final
payment of dues thereof has been realized by him and he
be permitted to withdraw the dispute in the wake of the
repeated appeal of this Tribunal before the partics to have
the dispute amicably settled and the petitioner having
effected out of court settlement of the dispute and have
collected the dues in terms thereof and has forgone the
right for reinstatement as was originally ctaimed the prayer
is only to be accorded.

7. Accordingly the petitioner is permitted to withdraw
the dispute. In view of the fact that the withdrawal is in
lien of agreed monetary compensation with due receipt
thereof acknowledged by the petitioner and his claim for
absorption being given up no question further survives as
to the demand for the absorption as being whether legal
and justified.

8. The reference is anwered accordingly.

(Dictated to the P.A. transcribed and typed by him,
corrected and pronounced by me in the open court on this
day the-5th July, 2010)

AN. JANARDANAN, Presiding Officer

Witnesses Examined :

For the [ Party/Petitioner None
For the [I Party/Petitioner : None
Documents Marked :

On the Petitioner’s side
ExNo. Date
Nil

Descriptton

On the Management’s side
Ex.No. Date
Nil
% faeett, 14 T8, 2010
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[H. Tol-11012/22/2008- 3 SR(T-1)]
T g, srqam sifirmr

New Delhi, the 14th July. 2010

S. 0. 1987.—in pursuance of Section 17 of the
Industrial Dispuies Act, 1947 (14 of [947), the Central
Government hereby publishes the award (Ref. No. 46/2008 )
of the Central Government Industrial Tribunal -cum-labour
Court-2,Mumbai as shown in the Annexure in the Industnial
Dispute between the employers in relation to the
management of M/s. Alitalia Linee Acrec ltaliane SPA and
their workman, which was received by the Central
Government on {4-7-2010.

[No. L-11012/22/20081R{C-1)]
RITA SINGH, Section Officer
ANNEXURE,

BEFORE THE CENTRALGOVERNMENT
INDUSTRIAL TRIBUNAL No. 2, MUMBAI

PRESENT
A.ALAD, Presiding Officer
REFERENMNCE NO.CGFT-2/46 OF 2008

Employers in Relation to the Management of M/s, Alitalia
Linee Aeree [taliane, SPA

The General Manager,

M/s. Alitalia Linee Aeree ltaliane, SPA,
5th floor, C.G.House,

Dr. Annie Besant Road,
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Prabhadevi, Mumbai. ...First Party
Vs
Their workmen

Ms. Valsa Terron,

RH-14, Manshi Complex,

Opp. Sai Krupa Complex,

Off. Western Express Highway,
Kashimira, Thane District,
Mumbai-401 101

APPEARANCE:
For the Employer : No Appearance.
For the Workmen : Shri Mohan Bir Singh, Advocate.
Date of reserving the Award : 5-3-2010
Date of passing the Award : 21-5-2010
AWARD

The matrix of the facts as culled out from the
proceedings are as under:

1. The Government of India , Ministry of Labour
by its Order No. L-11012/22/2008/IR(CM-I) dated 14th July,
2008 in exercise of the powers conferred by clause (d} of
sh-section (1) and sub-section 2(A) of Section 10 of the
Industrial Disputes Act, 1947 have referred the following
dispute to this Tribunal for adjudication :

...Second Party

“{iy Whether the action of the Management of

M/s. Alitalia Linee Aeree Italiane, SPA, Mumbai in

dismissing the services of Ms. Valsa Terran, Flight

[nterpreter-cum-Commercial Attendant, w.e.f. 8-11-2007 is

justified and legal? (ii) To what relief is the concerned
workman entitled?”

2. Claim Statement is filed by the 2nd Party,
concerned workman at Exhibit 6 stating and contending
that, she joined the services of the 1st Party as Flight
Interpreter-cum-Commercial Attendant from 1-11-2005. It
is case of the 2nd Party that, she was appointed against
permanent vacancy. It is her case that, she completed
probationary period successfully, however, without
following due process of law she was terminated by order
dated 8-11-2007. According to 2nd Party said termination
is illegal and was not done by following due process of law.
She states that, even retrenchment compensation as
required is not paid to her. She also contends that, no
proper procedure was followed, no opportunity was given
to her by leveling charges before taking action of
termination. So she prays that, termination under challenge
be set aside with directions to the 1st Party to reinstate her
with benefits of back wages and continuity of service.

3. Though notice is served on 1st Party, written
statement is not filed by it. So order was passed to proceed
ex-parte.

4, In view of this position following points arise
for my consideration which | reply as under :

3013 GIF10—12

Points Findings
1. Whether termination under
challenge is illegal? Yes

2. Whether 2nd Party is

entitled for reinstatement

with benefit of reinstatement

and benefits of back wages” Yes

3. What orders? As per order

passed below.
REASONS:
POINTS Nos. 1 & 2:

5. 2nd Party claims that, she was taken by Ist
Party as Flight Interpreter-cum-Commercial Attendant and
joined services of 1st party from 1-11-2005 and completed
the probationary period satisfactorily and it is her case
that, without following due process of law she was
terminated though she completed probationary period
satisfactorily. She states that, no retrenchment
compensation is paid to her and provisions of the Industrial
Disputes Act, 1947 are not followed before retrenching her
from the employment. To support that, she filed affidavit at
Exhibit 10 in lieu of her examination-in-chief, which remained
unchallenged. This lead me to accept it and conclude that,
retrenchment of the concerned workman is illegal and
require to quash and set aside with directions to Ist party
to reinstate her with benefit of back wages and continuity
of service and benefits of back wages. So 1 answer these
points accordingly and passes the foltowing order :
ORDER
(i) Reference is allowed;
(i1} Termination/retrenchment dated 8-11-
2007 is hereby gquashed and set aside
and 1st Party is directed to reinstate the
concerned workman as Flight Interpre-
ter-cum-commercial attendant and give
her the benefit of continuity of services

and back wages from 8-11-2007;
(iii) No order as to its costs.
Mumbai, A ALAD, Presiding Officer

21st May, 2010.
+E faeell, 14 8, 2010
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New Delhi, the 14th July, 2010

S. 0. 1988.——In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the awara (Ref. No.
147/1989) of the Central Government Indust:ial Tribunal-
cum-Labour Court-{. Dhanbad as shown in the Annexure in
the Industrial Dispuic between the employers in relation to
the management of M/s. Tata Iron & Steet Co. Ltd., and
their workman, which was received by the Central
Governmenton 14-7-2010.

[No. L-20012/189/1989-IR(C-1)]
RITA SINGH, Section Officer
ANNEXURE

BEFORE THE CENTRALGOVERNMENT
INDUSTRIALTRIBUNALNo. 1 AT DHANBAD

PRESENT
Shri H.M. SINGH, Presiding Officer

In the maiter of an Industrial Dispute under Section 10(1)
(d)ofthe 1.D. Act., 1947,

Reference NO. 147 OF 1959

PARTIES : Employers in Relation to the Management of
of Tata Iron & Steel Co. Ltd. and their workman.

APPEARANCES
On behalf of the employers : None
On behalf of the workman : None

State : Jharkhand Industry : Coal

Dated, Dhanbad, the 16-6-2010
AWARD

The Government of India, Ministry of Labour, in
exercise of the powers conferred on them under Section
10(1)(d) ot the 1.D. Act., 1947 has referred the foilowing
dispute to this Tribunal for adjudication vide their No.L-
20012/189/89-1.R. (Coal-1}, dated, the 3rd November, 1989,

SCHEDULE

“Whether the action of the Management of
M/s. Tata Iron & Steel Co. Ltd. in dismissing Shri
Kalim Ahmed, Ex-Miner, T. No. 59038 vide their letter
No.ASMG/3163/46 dated 31st Oct., 10-11-87 in
justified? If not. what relief the concerned workman
is entitled to? concernad workman is entitled to? ”

2. The case of the concerned workiman s disciosed
in his Written Statement is that he was a permanent
employee of Sijua Colliery M/s. Tisco. Ltd. working as Miner
w.e.f 6-4-1983 continuously with unblemished record of
service. He has been absorbed in employment under the
procedure for employment of the dependent on the basis
of the strength of service of the employee. The employment
is given to the dependent whose name is enrolled in the
Employees’s Dependent Register in question declared by
the employee.

3. The concerned workman was sponsored and
provided employment in the coliiery on the strength of
service of completion of 30 vears continuously of the
deceased father Nathuddin Ex-Pump Khalasi of Sijua
Colliery by the declaration of the employee, the dependent
Kalim Ahmad has been enrolled and in supnort of the
Certificate of Mukhiya and declaration of the widow maother
also has been considercd and on having full satisfaction
of the case of the concerned workman was deployed at
Sijua Colliery of M/s. TISCO since 6-4-82 vide Ref. No. PL)/
SJA/2487 Sijua Colliery dated 3/6-4-82 and the service
particulars of records of the concerned workman arc
mentioned by the management as follows -

(i) Name : Kalim Ahmad

{ii) Father’s name: Late Nathuddin Mian, Ex. Pump Khalasi
(i) LD. Card No. 12645

(iv) T.No. 59038

{v) Personal No. 215964

{vi) Date of Appointment 6-4-82

{vii) Date of Birth: 13-7-59

(Viii.) Designation: Miner.

4. On receipt of a complaint from one Chiraguddin
Khan, the management vide letter No, ASMG/1361/46
dated4/6-5-1983 and Ref. No. AS/1850/46 dated 1/72—6/1943
directed the concerned workman to appear before the
enquiry in which the concerned workman appeared  and
showed relevant document in support of the genuineness
of relationship betweem his deceased father and the
concerned workman Kalim Ahmad. The alleged complaint
was not proved in the enquiry rather it was proved that the
concerned workman is the son of the deceased Nathuddin
Mian is genuine and correct. However, a chargesheet was
issued to the concerned workman vide Chargesheet No.
CS/390 dated 4-8-87 by the Manager (Operation) under
clause 19(2) of the Co’s Standing Order and the
management suspended him pending enquiry.

5. In has been further stated by the workman side
that during the pendency of the enquiry, the management
put the concerned workman in jeopardisc by holding
enquiry in the same and similar charges betore the
Dy. Collector Incharge, Labour Protection Cell, Dhanbad
vide Ref. No. PD/SJ A/4443/5/Sijua Colliery dated 9/11-8-1987.
This was issued under the signature of Manager (Operation)
Sijua Colliery.

6. It has been alleged by the concerned workman
that the chargesheet issued to the concerned workman
under clause 19(2) is vague, baseless and motivated and it
has been issued with the malafide intention to dismiss the
concerned workman. The Manager (Operation) is not the
disciplinary authority and the Manager is the competent
authority under the Mines Act.

7. 1t has been further alleged on behalf of the
concerned workman that the chargesheet was not issued
against the concerned workman by the proper Authority.



[ 11— 3}

WA ] qI9A ¢ I 14, 2010419 23, 1932 4949

The enquiry was held and concluded and findings were
submitted without providing reasonable opprotunity.

8. The concerned workman has alleged that the
management have not been able to establish that he is not
the son of the deceased workman Nathuddin Mian Ex-
Pump Khalasi. Under the above facts and circumstances,
it has been prayed on behalf of the concerned workman to
pass an Award directing the management to reinstate the
concerned workman to his original job with full back wages
and other consequential reliefs.

9. In the Written Statement filed on behalf of the
management it has been stated that the present
reference is not legally maintainable. It has been alleged by
the management that the concerned workman Kalim Ahmed
entered into the services of the company on 6-4-82 falsely
declaring himselfas dependent son of late Nathuddin Mian
by procuring false certificate from the then Mukhiya of
Sijua Gram Panchayat. He also submitted papers purported
to be declarations of S/Sri Bhikari Mahato, Bhim Mahato
and Dinesh Pratap Singh to the effect that the concerned
workman was the son of late Nathuddin Mian.

10. It has been further submitted by the management
that the District Administration in the year 1987 intimated
them that the concerned workman Kalim Ahmed was not
the son of late Nathuddin Mian and he entered into the
services of the management fraudulently by procuring false
and fabricated certificates. Accordingly after investigation
management issued a chargesheet dated 4-8-87 to the
concerned workman under clause 19(2) of the Certified
Standing Order of the Company. The concermed workman
submitted his reply dated 6-8-87 denying the allegations
levelled against him asserting that he is the son of late
Nathuddin Mian and his initial appointrnent was legal and
valid. He however submitted that due to personal enemity
between him and his elder brother Chiraguddin Mian, the
iatter made false complaints against him before the
management, and the District Administration.

1. Management being not satisfied with the reply
of concerned workman ordered for a domestic enquiry and
accordingly appointed Sri R.B. Srivastava, Sr. P.O. of Sijua
Colliery as Enquiry Officer and Sri A. Bhattacharjee, the
Personnel Officer,Sijua Colliery as the Presenting Officer.
The enquiry officer after due notice to the concerned
workman conducted the enquiry in which the concerned
workman participated. He cross-examined the
management’s Witness and gave his own statement before
the enquiry officer. After completing the enquiry the
Enquiry Officer submitted his report to the Manager (Open)
holding that Sri Kalim Ahmed was not the son of late
Nathuddin Mian and that he had entered into the service
of the Company fraudulently and by falsely declaring
himself the son of Late Nathuddin Mian. The management
dismissed the concerned workman from his services by

letter dated 31-10/10-11-87 with effect from 14-11-87 under

signature of the Agent who is the competent authority 10 pass
order of dismissal.

12. The management also took disciplinary action against
Shri Bhikari Mahato, Bhim Mahato and Dincsh Pd. Singh for
giving declaration that the concemned workman was the son of
Nathuddin Mian. Under the above facts and circumstances
has been prayed on behalf of the management 10 pass an Award
rejecting the claim of the concerned workman,

13. Both the parties have filed their respective rejoinders
admitting and denying the contents of some of the paras of
each other’s Written Statement.

14. Before taking up the case for hearing on merit fairness
and propriety ofthe domestic enquriy was hizard as a preliminary
issue. On that point management produced one Shri A
Bhattacharjee who has been examined as M W-1. He has proved
documents marked as Ext. M-1 to M-5: The workinan side also
produced the concerned workman Kalim Ahmad who has been
examined as WW-1. But no ducument has been marked on
their behalf. This Tribunal, however, after hearing both sides,
held vide Order dated 2-1-95 that the domestic enquiry was
fairly and property held. Thereafter the case was fixed for hearing
onmerit. Buton the date fixed for heazing on mernit none of the
parties twned up for placing their argurmenis. But Award has
been reserved considering the age of the dispute. Now let me
consider the case on the basis of the materials on record.

15, Tt appears from the recoras that the concerned
workman was dismissed from service on the charges of
impersonation claiming that he is the son of late Nathuddin
Mian and latter it has come to the notice of the management
that he is not the son of late Nathuddin Mian. He also submitted
false declaration and a Mukhiya’s certificate from Sijua Gram
Panchayat in this respect for getting employment
fraudulently with the management by fraudulent means. !
have considered the evidence adduced before the Enquiry
Officer and | find that the charges against the concerned
workman have been proved. The misconduct committed
by the concerned workman are grave and serious in nature.
Such dishonest perosn like the concerned workman should

" not get any sympathy. Under such circumstances, the

management was justified in dismissing the concerned
workman from service because retention of such dishonest
person in the industry will encourage other workman to
adopt such means in the matter of getting employment by
fradulent means. Accordingly the following Award is
rendered :-—

“The action of the management of M/s, Tata Irom &
Steel Co. Ltd. in dismissing Shri Kalim Ahmed, Ex-
Miner, T.No. 59038 vide their letter No. ASMG/3163/
46 dated 3 1st Oct., 10-11-87 is justified. Consequently,
the concerned workman is not entitled to get any
relief”

H. M. SINGH, Presiding Officer
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New Delhi, the 14th July, 2010

S.0. 1989.—In pursuance of Sectivn 17 of the
Industrial Disputes Act, 1947 {14 of 1947}, ihe Central
Government hereby publishe the Award (Ref. No. 161/
1989) of the Central Government Industrial Tribunal-cum-
Labour Court, -1, Dhanbad as shown in the annexure, in
the industrial dispute between the empioyers in relation to
the management of M/s. E.C.L. and their workimen, which
was received by the Central Government on 14-07-2010. -

Mo, L-20012/97/1589-1R (C-1)]
RITA SiGEL Section Officer
ANNEXURE
BEFORE THE CENTRAL GOAERMMENT
INDUSTRIAL TRIBUNAL N(L | 271 DIZANBAD
PRESENT
Shri H.M. SINGH, Preseding Officer

In the matter of an Industrial Disputes under Section 10
(1y(d)of the LB, Act., 1947,

Reference No. 161 of 1989

Parties : Emplovers @ teiztion to the
managemeni of L ata Colliery of
M/s. Basicrn Cozlfi=tde 1td | and their

workman,

APPERANCES:
On beha]foﬁhc workman None

On behalf of the employers Mr. .M. Prasad,

Advocate.
Daled, Dhanbad, the 24-6-2010
AWARD

The Govt. of India, Ministry of Labour, in exercise
of' the powers conferred on them under secticn 10 (1){(d) of
the 1.1, Act, 1947 has referred the following dispute to this

. Tribunal for adjudication vide their Order No. L-20012/97/
89-IR-(Coal-!), dated the 2 1st November, 1989.

SCHEDULE

“Whether the action of the managemnt of Cential
Pool, Lakhimata Colliery of M/s. Eastern Coalfields
Limited in denying employment to the dependent
son of Smt. Surabali Kamin is justified? If not, to
what relief would the person is entitled to?”.

2. In the written Statemcat filed on behalf of the
workmanside it has been stated that Smt. Surabali Kamin
had been working as permanepe: wagon loader at Central
Pool, Lakshimata colitery as Colliery since long with
unblemished record of service He was evigimally appointed
at selected Laikdil: Szc vompar Colliery on
16-1-1973. She submitd sation as per the
Voluntary Retirement cloyment of her
dependent son in the n 5 Afterreceiving
the petition for voiuvn .2 management
directed the comcei = z.pear before the
management along ~can by a a tetier
dated 15-7-1985. % sndent son of ihe
concemed workman pr rethe Interview
Board and the ranagens » directed him to
complete all the pre-reg - his employment.
Subsequentlv the copcersed workma: was medically
examined for his employment. 1t has been atleged by the
workman side that insiead of provizhng cinployment to the
dependent son of Smt. Surbali Kam:: all on a sudden
stopped her from dusy illegaily and arbirrarilly on the atleged
ground of superaisizcrinn w e f 13-7-1986.

3. The concerned workman represented before the
management against the illegal and arbitrary termination of
service on the grab of superannuation and prayed before
the management to provide employment of her dependent
son and to verify her age from the statutory *B’ Form
register, The concerned workman also represented 1o the
management that if they had for any fault on their statutory
record then they can determine her age through medical
baord. As per the Form B Register the age of the concermed
workman was much below 60 year. Thereafter the union of
the concerned workman raised an industrial dispute before
the ALC(C) which ultimately resulted reference to this
Tribunal for adjudication. Under the above facts and
circumstances it has been prayed on behalf of the workmen
to answer the reference in favour of the management
directing the management to employ the dependent son of
Smt. Surbali kamin with retrospective eftect with alt arrears
of wages for the foreed idle period.

4. In the written Statement filed on behalf of the
management it has been stated by them that the reference
is bad in law and not maintainable and that it is liable to be
rejected on that ground. The present dispute does not fall
within the scope of Section 2(k) of the [.D. Act as an
industrial.
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5. It has been stated by the management that
Lakhimata Colliery is a which was nationalised under the
non-making Coal Mines (Nationalisation) Act, 1973 with
effect from 1-5-1973. It is a part of the Eastern Coalfields
Limited which is a Government Company within the
meaning of Section 617 of the Companies Act, 1956. It is
wholly financed by the Central Govt. It is a “State” at least
for the purpose of Part 111 of the constitution on the basis
of the ruling of their Lordships of the Supreme Court in
Som Prakash Rekhi Vs. The Union of India & another.

6. Management have submitted that Smt. Surabali
Kamin was employed as a Wagon Loader in the Central
Pool which is a part of Kapasara Area. Lakhimata Colliery
is also a part of Kapasara Colliery. The management had at
one time introduced a voluntary retirement scheme for
female workers who were in the age group of 35 to 56 years.
Under that scheme inter alia a female workman cannot opt
for voluntary retirement scheme if she was within the
aforesaid age group and provided further that she fulfills
the conditions of voluntary retirement scheme. If she fulfills
the prescribed conditions, she could voluntarily retire and
her son or husband would be entitled to employment in her
place if he was physically fit and fulfilled the prescribed
conditions for employment.

7. 1t has been stated by the management that Smt.
Surbali Kamin has crossed the age of 58 years at the relevant
time when ihe coluntary retirement scheme as aforesaid
was in force and she made an application for voluntary
retirement. Therefore, her application was not accepted.
As per Form B register and the entry relating to her age as
recorded therein her date of birth would work out to 15-7-
1926. The age of superannuation for the workman of the
management is 60 years. She had attained the age of 60
years on 14-7-1986 and she was accordingly
superannuated in the normal course with effect from
15-7-86.Under the facts and circumstances the management
is not required to provide employment to the dependent of
Smt. Surbali Kamin and the question of the Management
justifying their action is not providing employment to her
dependent does not and cannot arise. The employers
further submit that her dependent is not entitled to
employment under the Management. Under such
circumstances Smt. Surbali Kamin is not entitled to any
relief whatsoever. Accordingly it has been prayed on behalf
of the management to pass an Award rejecting the claim of
the concerned workman,

8. Both the paerties have filed their respective
rejoinders admitting and denying the contents of each
other’s Written Statement in some of the paras.

9. Management in order to substantiate their claim
has produced one Indu Bhusan Pandey who has been
examined as MW-1.But no document has been produced
on theirbehalf. No evidence has been led on behalf of the
workinan,

10. 1t has been contended on behalf of the concerned
workman that she submitted voluntary resignation as per
the Voluntary Retirement Scheme for the employment of
her dependent son in the month of March, 1985, Onreceipt
of her petition management directed the concerned
workman to appear before the management along with her
dependent son and after his interview directed him to
complete all the pre-requisite formalities. But all on a sudden
the concerned workman Smt. Surbali kamin was stopped
from her duty illegally and arbitrarily on the alleged ground
of superannuation. In this connection the evidence of MW-1
is very important. He has supported the case of the
management and stated in his evidence that the concerned
workman suparannuated in 1986 at the age of 60 years,
Voluntary Retirement Scheme came into force in which
workman between the age of 35 years to 56 years could
seek voluntary retirenment at which his‘her one dependent
would be entitled to job in the colliery. In March, 1985 afier
58 years of age, concerned workman applied for voluntary
retirement because of her age the voluntary retirement
scheme was not appiicable to her Therefore, as the
concerned workman applied for V.R.S. in March, 1985 after
completing of 58 years of age and that was not accepted as
per V.R.S. Scheme and standing order and the concerned
workman remained in service upto the age of 60 years
management was justified in not providing employment to
her dependent son. ! find no merit in the claim of the
concerned workman. Accordingly following Award is
rendered :—

“The action of the management of Central Pool,
Lakshimata Colliery of M/s. Eastern Coalfields Limited in
denying employment to the dependant son of
Smt. Surbadi Kamin is justified. Consequently the person is
not entitled to get any relief”

H.M. SINGH, Presiding Officer
= fawett, 14 9o, 2010

3. 1990, 3N e arfufam, 1947 (1947
1 14) T HRI 17 ST, Ha TR Gad B,
A F FEYdT ® Heg Tl 3t 9% wew ® =,
F7Ey § fife onifie faar § $<19 o s
FUFRT 99 FEEd E. 1, 9Ee & g (qged gem
167/97) ) IR e 2, S HEE GIHT A 14-7-2010
H W I

[H. - 20012/233/96 STESTR(T-1) ]
T oz, sgwm sl

New Delhi, the 14th July, 2010

$.0. 1990,—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby published the Award (Ref. No.
167/97) of the Central Government Industrial Tribunal-
cum-Labour Court-1, Dhanbad as shown in the annexure,
in the industrial dispute between the emplovers in relation
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to the manaeen.wnt of M/s, C.C.L. and their workmen, was
received | ihe Central Government on [4-07-2010.

[Ne. L-20012/233/96-1R (C-1)]
RITA SINGH, Section Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
I: . DUSTRIAL TRIBUNAL NO. 1 AT DHANBAD

in the matter of a reference under section 10 {1) (d) of
LD, Act., 1947,

Reference No. 167 of 1997

Parties : Employers in relation to the

management of Tapin North Colliery of
CCL.

AND
Their Workman
PRESENT
Shri H.M. Singh, Preseding Officer
APPERANCES:

For the Employers Shri D.K. Verma,
Advocate.

For the workmen Shri R.N. Ganguly,
Advocate,

State : Jharkhand Industry : Coal

Daied. the 29th June, 2010
AWARD

By order No. L-20012/233:94-1R(C-1} dated
19-9.1697 the Central Government in the Ministry of Labour
has, in exercise of the powers conferred by clause (d) of
sub-section (1) and sub-section (2A) of Section 10 of the
Industrial Disputes Act, 1947, referred the following dispute
for adjudication to this Tribunal :

“Whether the action of the managemnt of Tapin
North Colliery of CCL,in dismissing Sh.Rajendra
Dubey, Clerk Grade-11 from the services of the
company w.e.f.27-3-1993 is justified? If not,to what
relief is the workman entitled?”

2. Written Statement has been filed on behalf of the
concerned workman stating that the workman concerned
was a permanent employee of Tapin North Colliery of M/s.
CCL and was working as clerk Grade-II from 1-1-74. He
suddenly fell sick at his own residence at Hazaribagh on
27-7-91 and started taking treatment of local registered
medical practitioner. He informed the management about
his illness vide letters dated 27-11-91, 27-9-92,
28-9-92 and 28-12-92 praying for grant of sick leave. He
after a prolonged treatment recovered on 9-2-93 and was
declared fit to resume his duties. The concerned workman
reported for duty on 10-2-93 but he was referred to a Medical

Board and the said Medical Board after cxamining him
declared fit to resume duty on 17-3-93, but he was nrot
alivwed to resume duty without assigning any reason. He
was subsequently informed that he was dismissed from
the services w.e.f. 27-3-93. The management conducted
aperfunctory enquiry by an Enquiry Officer whe did not
act as an impartial person during the said enquiry which is
evident from the fact that the management’s witnesses
were examined in absence of the concerned workman. bt
has been submitted that under Model standing Orders of
the Coal Mines “Continous absence without permission
and without satisfactory cause for more than ten days”
constitutes misconduct, but in this case the werkman
concerned was sick and that is why he was forced to remain
absent which is a satisfactory cause for his absence from
duty which does not amount to misconduct at all.

It has been prayed before this Tribunal to pass an
award in favour of the concerned workman by directing
the management to reinstate him with fuli back wages and
conseguential benefits.

3. Written statement has been filed on behalf of the
management stating that the concerned workman was
working as Clerk Grade-II at Tapin North Colliery and he
started absenting from his duties w.e.f 1-12-90 without
any permission or information or satisfactory cause for a
period of more than two vears without any kind of
communication with the management. The management
issued a chargesheet dated 7-1-93 to the concerned
workman charging him for commission of misconduct of
unauthorised absence from duties without permission,
information and justifiable cause w.e.f. 1-12-90 as per the
provision of standing orders. The concerned workman did
not bother to submit any satisfactory explanation enclosing
therewith copies of the documents justifying his absence
from his duties and the management appointed Enquiry
Officer to conduct departmental enquiry relating to the
chargesheet issued to him. The departmental enquiry was
held in presence of the chargesheeted workman after
serving due notice to him. He was given full opportunity to
cross-examine the managetnent witness. to give his own
statement and to produce his defence witmess. The Enquiry
Officer submitted his enquiry report holding the concerned
workman guilty of the charges levelled against him. On the
basis of the enquiry report and considering the past
conduct of the concerned workman, the mmanagement
terminated the service of the concerned workman w.e f
27-3-93. 1t has been submitted that the action of the
management in terminating the services of the concerned
workman w.e.f. 27-3-93 was legal and justified and he is not
entitled to any relief.

Accordingly, it has been prayed that the Hon’ble
Tribunal be pleased to pass an award holding that the
concerned workman is not entitled to any relief.

4. Both the parties have filed their respective
rejoinders admitting and denying the contents of some of
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the paragraphs of each other’s written statement.

5. The management has produced MW-1, Mohan
Sac on preliminary point. With the consent of both the
parties the enquiry proceedings have been marked as Exts.
M-1to M-7. On merit the management has produced Vinod
Kumar Sinha as MW-1.

The concermed workinan produced himself as WW-
I and has proved documents marked Exts. W-1 to W-1/3
and Ext. W-2.

6. The domestic enquiry was held not fair and prove
vide order dated 6-6-2005.

7. Main argument advanced on behalf of the
concerned workman is that the chargesheet was not issued
against him and he did not receive any enquiry notice.
During enquiry the document has been filed regarding his
tliness. He has fited Ext. W-1 and Ext. W-2 for jotning his
election duty.

8. In this respect management’s counsel argued that
the concerned workman was absent for long period and
enquiry was conducted and after enguiry he was terminated
from service.

In this respect the evidence of the management’s
witness MW-1 in cross-examination is material. He stated
in cross-examination that 1 have not filed any document to
show that the concerned workman was absent from
1-12-90. I have not filed any sick leave and earned leave
register before this Tribunal. The chargesheet is dated 7-1-
93 and he was absent from 1-12-90. He also stated that [
cannot say if enquiry notice was issued to the concerned
workman or not. The concerned workman was issued with
chargesheet on 7-1-93. It only shows malafide working of
the management. Moreover, as per above statement of the
witness, he is unable to say if enquiry notice was sent to
the concerned workman or not.

MW-1 on preliminary point already stated that 1
cannot say whether anything is there on record to show
that the chargesheet was properly served upon the
concerned workman. Notice was sent for information about
the date of enquiry through peon Book. No document has
been filed to show the service of notice. It is true that on
the date when the management’s representative was
examined the concerned workman was not present. As
enquiry officer I had cross-examined the concerned
workman. There is nothing on record ‘to show that
opportunity for the said purpose was ever given. This only
shows that without producing leave register and document
showing absenteeism of the concerned workman, the
concerned workman was dismissed even without giving
second opportunity as per Ext.M-7 which is dismissal order
to the concerned workman. In this order at para 2 it has
been stated that after carefully consideration of the report
of Enquiry Officer the evidence recorded and other
connected papers. | accept the said report of the Enquiry

Officer in its entirely. | have decided as I hereby do 1o
terminate the concerned workman, Rajendra Dubey. The
above order of the management (Ext.M-7} shows that no
second show cause notice was given to the conerned
workman.

9. As per law [aid down by Hon’ble Supreme Court in
current Labour Report 1991 page 61 (SC) in which Hon’ble
Supreme Court laid down that supply of a copy of the
inquiry report along with recommendatious, if any, in the
matter of proposed punishment to be inflicted would be
within the rules of natural justice and the delinquent would
therefore be entitled to the supply of a copy thereof.

This only shows that no such copy of enquiry report
and proposed punishment has been served 1o the
concerned workman before dismissing his for service. It
shows that the laid down by the Hon’ble Supreme Court
has not been followed by the management.

In view of the above,the action of the management
in dismissing the concerned workman is not justified and
the concemed worlaman is entitled to be reinstated in service
with full back wages and other consequential benefits.

10. Accordingly,| render the following award—

The action of the management of Tapin North Colliery
of CCl, in dismissing Sh. Rajendra Debey, Clerk
Grade-11 from the services of the company w.e.f.
27-3-1993 is not justified and hence the concermned
workman s entitled to be reinstated in service from
the date of his dismissal with full back wages and
other consequential benefits. The management is
directed to implement the Award within 30 days from
the date of publication of the award.

H.M. SINGH, Presiding Officer
T faoett, 14 e, 2010

T3, 1991, AR forarg srfufam, 1947 (1947
F1 14) B 4T 17 % IO H, T 90N dad At
WEE. * EydT & Fag MEee o 3 FHel §
I, srEy ¥ e sl faar § S g s
FftrrToysm IrAed 9. 1, YER ¥ T9R (ged g
89/2004) I WeRITSTd Tt 8, S BT WL F 14-7-2010
Eafi s ]

[H. T~ 20012/93/2004 - FAREAT(E-1) ]
G fae, argam sifusmdt

New Delhi, the 14th July, 2610

5.0. 1991.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref, No. 89/
2004) of the Central Government Industrial Tribunal-cum-
Labour Court, -1, Dhanbad as shown in the annexure, in
the industrial dispute between the employers in relation to
the the management of M/s. B.C.C.L. and their workmen,
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which was received by the Central Government on [4-07-
2010

[No. L-20012/93/2004-IR (C-1)]
RITA SINGH. Section Officer

ANNEXLURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIALTRIBUNALNG.Y AT DHANBAD

In the matter of a reference under Section 10 (1) (d3(2A)
of the 1.D. Act., 1947,
Reference No. 89 of 2004
relation to  the

Parties : Employers in

management of Bastacolla Arca of

M/s. BCCL.
AND
Their Workman
PRESENT
Shri H.M., SINGH, Presiding Officer.
APPEARANCES:

For the Emplovers Shri LN Tal

Advocats
For the workman Shtri B.N. Singh,
Advocate.
State : Jharkhand Industry : Coal
Diated, the 6th July, 2010

AWARD

By order No. | S20012/93/2004- R(C-T) dated
1-9-2004 the Central Government in the vhnistry of Labour
has, in cxercise of the powers conferred by clause (d) of
sub-scc. (1) and sub-section (2A) of Section 10 of the
Industrial Disputes Act, 1947, referred the foilowing dispute
for adjudication to this Tribunal:

“Whether the demand of the BPCM congress from
the management of Rastacotla Area of
Mss. BCCL for regularising Sri Krishna Pado Bouri
as letter Despatch Clerk w.c.i. 19-10-92 is fair and
justified? If so, to what relicl 15 the concerned
workman entitled™”

2. Written Statement has been filed on behalt of the
concerned workman stating that he 12 a matriculate. He
was appointed initially as miner/loader on and trom 8-4-78
and after his working for sometime on this post he was
diverted to work as Peon. After his working tor several
years regulurly and continously as peon in CGhanoaedih
Colliery on a permanent post, he was diverted to work as
letter despatch clerk by office order dated 4/19-4-02
alongwith Madan Vishwakarma, clerk of Ghanoedih Colliery
under Bastacola Area of BCCL.. The office order was issued
under the signature of the Project Officer of Ghanoodih
Colliery. Alter three and half years. vide office dated
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22-10-2005 he was directed to work as peon and Madun
Vishwskarma was directed to work as Dak/Despaich Clerk,
In viev ¢f the above the management illegallv.arbitrariiy
and urjustifiably removed him from his permanent past of
Desy 1tch Clerk so much so suddenly violating Section 9A
of LL. Act 197, Thereafter an industrial dispute was raised
before the A.L.C. (C) for conciliation but the same ended in
failure and thereafter the present dispuic has been reterred
to this Tribunal for adjudication.

[t has been prayed that Hon bie Tribunal be
graciously pleased to render its Award in tavour of the
workman by holding that the demand of the converned
workman for regutarising the concerned workman as fetier
Despatch Clerk w.e.f. 19-10-92 is justificd.

3. Written statement has been filed by ibe
management stating that the concerned workman was
actually having his designation as Peon posied
Ghanoodih Colliery and was distributing the letters ete
and was atiached with the Despateh Clorh. The concerned
workman was not having any proper authorisation from
the competent authority as per cadre schenwe ol the
company. le was authorised for a tow diy < on 19212002
which was cancelled vide offtce order dated 29-9-2G02.
There is no such provision in the Cadie Scheme ter
regularisatien of any one from other post. He is working as
Peon and getting his salary as per job perfonmed by b oy
per policy of the company.

It has been prayed before this Tobunal o pas an
award holding thuat the demand of the unien tor
regularisation of the concerned workian 1o the pest of
clerk is not just, fair and reasonable and he s net entstied
to any rehief

4. Both the parties have filed their resnoctive
rejoinders admitiing and denying the contunts of some of
the paragraphs of each of other’s written statement.

3. The concerned workman has produced WW. 1,
Krishna Pade Bouti, who has proved bxis, W-1 o W3,
The workman has also produced MW-2. Sheo
Yadav.

Shankar

The management has produced MW-1, P Mishira,
who has proved documents Exts M-1 (o M-d.

6. Main argument advanced on beh. !E af the
concerned workman that he should be recularacd om
19-10-92 as Despatch Clerk because he s Li(\lllf_
of Despatch Clerk. -

the work

7. In this respect the management aroued il the
concemed workman has been ordered as por M- dated
4-4-2002 to work with Despateh Clerk, Madan Vishwakarma
to despatch letters.

Another argument advanced on behali o the
management that order dated 4-4-02 has been wilhidrawn
by the management as per office order dated 30-9-2002.
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Therre is no such provision in the cadre scheme for
regularisation of any one from other post. He has done his
original job. Only with the authorisation for few months to
work with the Despatch Clerk, he cannot be regularised.

In this respect WW-1, concerned workman, has
stated Iin cross-examination that my designation is at
present as peon and | am drawing wages of Peon. It shows
that the management is taking wortk from the concerned
workmarn as Peon. His witness WW.2, Sheo Shankar Yadav,
stated in cross-examination that the concerned workman
in (Ghanoodih colliery is posted since 2005 as P.F. Clerk,
But no such office order has been filed by the concerned
workman which may show that as per his evidence he is
working as P.F. Clerk.

Another argument advanced on behalf of the
concerned workman is that his name found place as per
Ext.W-1, office order dated 19-4-2002. But in this order his
designation has been mentioned as Peon. Moreover, this
paper is not complete because withdrawal order dated
30-9-2002 has not been mentioned in above paper. As per
tetter No. G/PD/20:07/1333 dated 21-2-2007 his name has
been shown at SI. No. 10 as “Adesh Pal” which is
designation of peon. So, it shows that he was authorised
by the management on 4-4-2002 to work with Madan
Vishwakarma,Clerk, in letter despatch work. No specific
order has been filed by the concemed workman that he is
qualified to be promoted as Clerk. There is no promotion
order of the concerned workman from peon to clerk.

8. In view of the discussions made above,l hold that
the demand of BPCM from the management of Bastacolla
Area of M/s. BCCL for regularising Sri Krishna Pado
Bouri as Letter Despatch Clerk w.e.f. 19-10-1992 is not fair
and justified and hence the concerned workman is not
entitled to any relief.

This is my Award.
H.M. SINGH, Presiding Officer

% faeeht, 14 997, 2010

3N, 1992 — el faar sfufma, 1947 (1947
W 14) FTHRT 17 F A H, B TR O
HUF. F YEUGS B Hag HAEE i 3 e ®
T, 3FEy o e siafirs far 4 S<in awn safe
FfwToysm IEEEm . |, WWaR & 9 (9o dem
164/1989) 1 THIFR FE 2, S $58 WER F
14-7-2010 = T4 ga7 &1l

[E. Te- 20012/54/1989-3ESR(T 1) ]
T oz, srgam sfusrd

New Dethi, the [4th July, 2010

S.0. 1992.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Governinent hereby published the Award (Ref No. 164/

3013 GIM10—13

1989) of the Central Government Industrial Tribunal-cum-
Labour Court, -1, Dhanbad as shown in the annexure, in
the industrial dispute between the employers in relation to
the management of M/s. B.C.C L. and their workmen, which
was received by the Central Government on 14-7-2010.

[No. L-20012/54/1989-IR (C-I)]
RITA SINGH, Section Officer

ANNEXURFE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIALTRIBUNALNQ.1 AT DHANBAD

PRESENT
Shri H.M. SINGH, Presiding Officer.

In the matter of an Industrial Dispute under Section 10
(1) (d) of the LD. Act., 1947.

Reference No. 164 of 1989

Employers in relation to the
management of Putki Colliery of
M/s. BCCL. and their workman.

APPEARANCES :

On behalf of the workman

Parties :

None

On behalf of the employers None

State ; Jharkhand Industry : Coal

Dated, Dhanbad the st July, 2010
AWARD

The Govt. of India, Ministry of Labour, in exercise
of the powers conferred on them under Scction 10 (1 Xd) of
the L.D. Act, 1947 has referred the following dispute to this
Tribunal for adjudication vide their Order No. L-20012/34/
89-1R-(Coal-1), dated the 15th November, 1989.

SCHEDULE

“Whether the action of the managemm of Putkee
Colliery of M/s. Bhahrat Coking Coal Ltd. in
dismissing $11 Samniran Guha, Clerk in Personnal Office,
Putkee Colliery, Balihari Arca No.7w.e 1. 194-1986 is
justified? If not.to what relief is the workman
entitled?”".

2. The case of the workman as disclosed in his written
statement is that the concemed workman Shri Samiran Guha
was a permanent employees of Peotke Colliery since 6-1-
1944. His age was declared by the medical board as 58
years on 26-4-84 and thus he was to be retired from service
on 26-4-86 on superannuation.

3. Further case of the workman is that the concerned
workman Shri Guha was served with a chargesheet No.
59/85 dated 10/12-9-85 by the Agent Pootke Colilery
alleging defalcation of Company fund to the tune of Rs.
10,586.18. It has been ¢lleged on belialt of the workman
that the employers were always tiased and prejudiced
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against the concerned workman and wanted to get rid of
his services by hook or by crook and therefore they
appointed an Enquiry Officer who was also biased and
prejudiced against Shri Guha. In course of enquiry
proceeding the Enquiry Officer was duly informed that
Shri Gubha, the concerned workman due to serious iliness
was unable to participate in the enquiry on 12-4-86 but the
Enguiry Officer did not allow time but held the enquiry
exparte on the same date.

4. It has been further stated by the workman side
that the management failed to establish beyond doubt in
the enquiry that Shri Guha actually defalcated company
fund or damaged and fund or property of the company.
Moreaver, the findings of the Enquiry Officer are the results
of the toal non-application of his independent mind and
unclouded judgement and the same is perverse.The
management dismissed the concerned workman before 7
days of his retirement but also did not act fairty. It has been
alleged that the management dismissed the concerned
workman illegally with a malafide intention. Accordingly it .
has been prayed on behalf of the concerned workman to
pass an award in favour of the concermned workman directing
the management to reinstate him with full back wages and
other conscquential benefits.

5. In the written statement filed on behalf of the
management it has been stated by them that the present
reference is not legally maintainable. They have further
stated that the concerned workman received total amount
ot Rs. 2.33.660.92 on 22-8-1985 from the cashier Sri N.K.
Biswas of Pootke Colliery for payment 1o 160 workmen
towards their dues acruing to them as per their L..'T.C. and
E.L.T.C. Bills. The concerned workman deposited the bill
sheets to the cashier on 28-8- 1985 and refunded unpaid
amount retating to the worker who was not paid his dues,
The bill sheets deposited by the concerned workman
indicated at all persons entitled to payment as per the bills
exeeptl one had received the amounts after putting their
individual signature/L.T.'s against their respective names,
Subsequently complaints were made by the workers and
urion representatives that 13 workmen out of the list of
100 had not put their L.T.1"s Signatures on their bills and
they had not received their payments. On enquiry it
Lranspired that the concerned workman forged the 1.T.1s
signature on the bill sheets in respect of 13 workers and
misappropriated an amount of Rs. 10.586.18. Thus the
concerned workman committed a serious misconduct of
theft, traud dishonesty in connection with employers
business.

0. Therealler the concerned workman was issued with
a chargesheet dated 10/12-9-1985 along with statement of
allegations and annexure. The concerned workiman
submitted his reply dated 7-10-1985 denying the aliegation
levelied against him. Shri A.K. Rao, Dy. Personnel Manager
of Bhagaband Area No.7 was appointed as Fnquiry Officer
to enquire into the charge levelled against the concerned
workman by the General Manager, Bhagaband Area No.7.

The enquiry commenced on 30-11-85 and closed on 12-4-
86. The concerned workman and his co-workers attended
the enquiry on the date fixed upto 28-2-1986 and
subsequently did not attend the enquiry without any
reason. Thereafter the Enquiry Officer held the enquiry
exparte on the subsequent dates. The Enquiry Officer
submitted his enquiry report date 15-4-86 holding the
concerned workman guilty of the misconducts levelled
against him.On rerceipt of the enquiry report the
Disciplinary Authorised dismissed the concerned workiman
from service. Accordingly it has been prayed on behalf of
the management to pass an Award holding that the
dismissal of the concerned workman as justified and that
the concerned workman is not entitled to get any relief,

7. Both the parties have filed their respective
rejoinders admitting and denying the contents of some of
the paras of each other's Written Statement.

8. Before taking up the case for hearing on merit
fairness and propriety of the domestic enquiry was heard
as a preliminary issue in which documents on behalf of the
management have been marked as Ext M-1 1o M-5. Ne oral
evidence has been led on behalf of the management.On
behalf of the workman one witness has been examined as
WW-1 and documents marked on their behait e Ext Wl
to W-2/1 and W-3. After hearing both sides this Tribunal
held vide order dated 18-7-96 that the domestic enqguivy
conducted against the concemmed workinisin was tair and
proper. Thereafler the case was fixed for hearing onmert
But on the date fixed none of the parties wrned up for
hearing on merit of the case.

Now let me consider the casc on the basis of the
matertals on record.

9. On persusal of the enquiry papers 1L appcars that
the charges levelled against the concerned workman have
been proved. The concerned workman has committed {rand
and dishonesty with the management businenss. No
argument has been advanced on behalt of the concerned
workman regarding quantum of punishiment imposed upon
him.1 have considered the enquiry papers and 1 fird that
the management was jusstified in dismissing the concerned
workman from service. Accordingly following Award 1s
rendered:-

“The action of the management of Putkee Colliery of

M/s. Bharat Coking Coal Ltd. in dismissing

Sri Samiran Guha.Clerk in Personnel Office, Putkee

Colliery, Balihari Area No.7 w.e.t. 19-4-86 is justitied.

Consequently, the concerned workman is not entitled

to get any relief.”

H.M. SINGH, Presiding Officer
F faeedt, 15 e, 2010
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New Delhi, the 15th Tuly, 2010

S.0. 1993.-—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 49/88)
of the Central Government Industrial Tribunal/Labour
Court, Jabalpur now as shown in the Annexure, in the
industrial dispute between the employer in relation to the
management of ESIC. MP Region and their workman, which
was received by the Central Government on 13-07-2010.

[No. L-15012/6/87/Pt-IR (M)]
KAMAL BAKHRU, Desk Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIALTRIBUNAL-CUM-LABOUR COURT,
JABALPUR

NO. CGIT/LC/R/49/8%
PRESIDING OFFICER: SHRIMOHD. SHAKIR HASAN

Shri Sudhir Kurnar
S/o Shri Kesharimal Jain,
16/2 Jail Road,

indore .. Workman/Union

Versus

The Regional Director,

EST Corporation,M.P. Region,
Gokul Chambers,

Dr. Surju Prasad Marg,

[ndore .. Management

AWARD
Passed on this 15th day of June, 2010

1. The Government of India, Ministry of Labour;
vide its Notification No.L-15012/6/87 D-II (B), D.lil(B) dated
2-3-1989 has referred the following dispute for adjudication
by this Tribunal,—

“Whether the action of the managemnt of Employees’
State Insurance Corporation, M P. Region, Indore in
terminating the services of Shri Sudhir Kumar, peon
w.e.f. 2-6-86 is justified. If not, to what relief the
workman is entitled?”

2. The case of the workman, in short, is that he was
appointed on 18-11-83 for a period of three months by
Employees State Insurance Corporation as a peon and was
posted at the local office of Tansen Nagar, Gwalior. He was

Waﬂm WT{-?{M ZOIO/W 23 1932
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terminated from the service w.e.f 2-6-86 while he was posted
at Kushalpur, Ujjain Office. His service was evtended time
to time on the post of peon by giving urtiticiztbraak of twe
or more than two days. It is siated tha! e had continususly
worked more than 240 days before the Jdate of termination.
He has not been given one manth notice befors
retrenchment nor one month pay is paid. Vs retrenchment
compensation is also not paid. As such the provision of
Sectton 25-F of the Industrial Tribunal Act 1947 { in short
1.D.Act 1947) is violated. The manageinent is inreed afthe

'service of peon. It is submitted that the reference be

answered in favour of the workman.

3. On the other hand, the management/nor-applicant
appeared and filed written statemeni. i he cass of the
management, interalia, is that the worknizn Mr Sudhiy Kumar
lain was appointed on adhoc basis on the post of peon as
the regular peon was given adhoc prorsuiion on the post
of Lower Division Clerk (LDC). His app»intment was for
speeific period and after the expiry of the period, his
contract was not renewed after 2-6-86 and therefore his
service was automatically came to an end. The Section
2(00 )(bb) of the 1.D .Act 1947 is applicabie against him, It is
stated that he has no legal right to ¢laim retrenchment
compensation. It 1s further stated thas the workman was
offered an alternative employment at the Local Office, Sata
vide office order No. 331/86 dated 2-6-£6 on the same day
and was directed to report on duty on or befere 12-6-86 but
the workman represented on'4-6-86 to adjust him at {ndore,
Dewas, Ujjain, Sanawad or Nagda. His representation was
disposed off on 5-6-86 as there was no vacant post of peon
on those places and he was advised to report at Satna tocal
office on or before 12-6-86 but he himself did not join there
and therefore the order for offer of employment was
cancelled vide order dated 30-6-86. Under the
circumstances, he is not entitled to any relief.

4. On the basis of the pleadings of both the partie.s,
the following issues are settled for adjudication-

I. Whether the action of the management in
terminating the service of the workman w.e.f.
2-6-1986 is justified?

II. To what other relief the workman is entitled to?
5.IssueNo.l1

Both the parties have adduced evidence in the case.
It is an admitted fact that the workman was appointed as a
pecn on adhoc basis on 18-11-93 and his service was
terminated on 2-6-86. It is also an admitted fact that the
management had offered an alternative job of the peon at
the local office of the same establishment at Satna vide
order dated 2-6-86. The said order is filed by the
management which is marked as Exhibit M/15. The said
order is also admitted by the workman. The said order
shows that the management offered a job at the local office,
Satna with a direction to join on or before 12-6-86. The
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workman admittediv filed a representation on 4-6-86 praying
therein to post him at Indore or nearby in view of family
difficulties, The photocopy of this representation 1s filed
by the management which is marked as Exhibjt M6, This
document is also admirtted by the workinan. The workman
Shri Sudhir Kumar ain is examined in the case. He has also
adimitted in his evidence that on 2-6-86 his service was
admittedly terminated. Thercafter on 3-5-86 an order dated
2-6-86 was served on him wherein he was directed 1o join at
the local office, Satna on or before 12-6-86. He has stated
that the order was not clear that for how many days he was
being appainted at Satna and he met with the Deputy Area
Director and asked to explain that for how many days he
was being appointed. He has stated that be was informed
bv the Deputy Area Director that it is not possible to say
the period of appointment. These plea are not taken in the
statement of claim by the workman nor any document is
filed to support this fact. The representation dated 4-6-86
fited by the workman before the management which is
marked as Exhibit M/16 also does not, disclose that the
workman had taken such plea with the management. The
workman has admitted in his evidence that he did not join
at Satna on the post which was offered tw him. The
management thereafter cancelled his carlier arder vide order
dated 30-6-86 which is marked as Exhibit M-18 This order
is also admitted by the workman. Thus it is clear that after
retrenchment he was offered with atternative employment
at Satna.

6. The learned counsei [or the management has urged
that the workman was not entitled 1o any cerpensation
under the provision of Section 25-F ofthic LD Act, 1947 as
ke himself refused to accept the alternarve employment.
Morcover his earlier employment was admiticdly adhoc
and purely temporary. However the management offered
him alternative employment but he had himsclf voluntarily
retused to accept and did not join wiihin the specified
date. As such he is not entitled to be teinstated nor is
entitled to receive any compensation. [ find that there is
force in the argument of the managerent and Section 25-E
of .D.Act, 1947 is applicable in the case

7. The leamed counse! for the werkinin nas referred
the award dated 15-1-99 passed in refevence Case No. CGITY
[.O/R/33/89 and award dated 26-3-99 passed in reference
case No. CGIT/LC/R/19/89 ¢f this Tribunal. On perusal of
the said awards, it is clear that the case ot this reference is
on different footing. In those references, the alternative
emptoyment was not oftered to the workman wherceas in
this reference the alternative employment was oftered after
terminating him from carlier employment. Thus itis evident
that those awards are not applicable in this case.

8. On the other hand, the management has also
examined one witness in the case. Shri 1S Ahirwal Deputy
Director’ (Administration) Area Oftice is the management
witness. He has admitted that the workman was appointed

as a peon on t8-11-83 in short term vacancy on adhoc
basis. Adhoc appointment was always for three months,
The terms of appointment was that it can be terminated at
any time without notice. His service was extended lor
three -three months. He has stated that he was appointed
in view of vacancy created on adhac promotion of
permanent peon but the said peon did nol pass the
examination and as such he was reverted back to his original
post. His appointment was therefore terminated w.e.f
2-6-86 but he was offered the vacant post of Satna vide
order No. 331/86 dated 2-6-86 which is marked as Exhibit
M/15 with a direction to juin till i2-6-86. He has supported
the admitted fact that the workman filed representation on
4-6-86 { Exhibit M/15 1 1o changs ais place o posting but no
post was vacant on those places. His representation was
disposed off on 5-6-86 which 1z naviced ws My i 7. The suid
letter shows that there w:
and the vacant post was wvielablie a5
was directed to joir By ! -6-be i e
post oifered to him. This clea=t.
was defaulter and as =:cn fus
for payment of retrenchmeut cout
He has stated that the said aifor oo srapdoyment was lastly
cancelled on 30-6-86. The sui et i parked as Exhibit
M/18. Thus it is ciear from the evidence of the management
that the workman is not entitied to reipstaiement. This issue
is accordingly decided agains: the workman and 1 favour
of the management.

9. Issue No. 11

On the basiz ¢f discussion made above, 1t s clea
that the workman is not entitied to any relief], as he himselt
had refused to accept the offer of aiternative employmenm
after retrenchment from the earlier employment where there
was no exigency of work on account of reversion of the
original peon. This issue is also decided against the
workman. Accordingly the reference is answered.

ud pat ioin on the
tavy g il the workman
cevgdatement and
1oteare not tenable,

10. in the result, the award is passed without any
order to costs.

11. Let the copies of the award be sent to the
Government of India, Ministry of Labour & Employment
as per rules.

MOHD. SHAKIR HASAN. Presiding Officer

T fawedl, 21 @R, 2010
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New Delhi, the 21st July, 2010

S.0. 1994.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 32/
2009) of the Central Government Industrial Tribunal/Labour
Court, Bangalore now as shown in the Annexure, in the
industrial dispute between the emplovers in relation to the
management of Larsen & Toubro Ltd. and their workman,
which was received by the Central Government on
20-07-2010.

[No. L-29011/1/2009-IR (M}}
KAMAL BAKHRU, Desk Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
“SHRAM SADAN™, ITT MAIN, IIl CROSS, Il PHASE,
TUMKURROAD, YESHWANTHPUR,
BANGALORE-560022

Dated: 1st July 2010
PRESENT
Shri S.N. Navalgund
Preseding Officer
C.R. No. 32/2009
[PARTY IIPARTY
The President, The Regional Quarry
B3angalore iiast Industrial Manager,
Workers Union, Larsen & Toubro Lid.,

CITU Office, Behind Tin Factory, ECC Division,Near

Udayanagar, Doorvaninagar {pst, Shivananda Circle,

Bangalore Kumarakrupa Road,
Bangalore

AWARD

1. The Central Government by exercising the powers
conferred by clause (d) of sub-section (1) and sub-section
2A of Section 10 of the industrial Disputes Act, 1947(14 of
1947) has referred this dispute vide order No. L-29011/1/
2009-1IR(M) dated 29th June 2009 for adjudication on the
tfollowing Schedule:

SCHEDULE

“Whether the action of the managemnt of Larsen &
Toubro Limited, ECC Division, Soolivara Quarry,
Chicknahalli Post, Bangalore, Karnataka in
suspending/closing the quarry operations w.e.f.
01-09-2008 is legal and justified? What relief the
workmen are entitled to?”

2. After registering the reference, notices were issued
1o both the parties to appear and proceed with the matter.
Pursuant to the service of notice, the Second Party
Management addressed a letter to this tribunal

WWW WM 2010/3‘1’5‘1123 1932 - 4959

communicating that the dispute raised by the Bangalore’
East Industrial Workers Unicn against them have been
amicably settled and that labourers have withdrawn their
membership from the said union and a settlement has been
entered into between them/management and the labourers
on 03-64-2009 and in view of the said settlement the disputes
before the Conciliation Officer have also been withdrawn,
along with a copy of the said settlement. Since inspite of
service of notice, there was no representation on behalf of
the first party, once again along with the copy of the letter
received from the second party, notice was issued to the
tirst party to make their submission regarding the settlement
reported by the Second Party/Management to the dispute.

But inspite of the service of notice and copy of
settlement report through registered post, the first party
neither appeared nor submitted any response. Under the
circumstances taking that the first party agrees with the
report submitted by the second party regarding settlement,
the proceedings came to be closed. In view of the report
submitted by the Second Party regarding settlement
between them/management and the first party workmen
and no response from the fitst party inspite of due service
of notice calling upon them to make their submission
towards the alleged settlement, it has to be taken that they
have abandoned (first party) the dispute under reference
by way of settlement with Second Party. Hence the
reference is liable to be rejected. In the result, | pass the
following Award:

AWARD
The reference is rejected in view of the settlement
between the parties outside the tribunal. No costs.
(Dictated to P A transcribed by her corrected and
signed by me on st July 2010).
S N.NAVALGUND, Presiding Officer

72 faedh, 21 o, 2010
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New Delhi, the 21st July, 2010
5.0. 1995.-—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central

Government hereby publishes the Award {Ret. No. 47/2000)
of the Central Government Industrial Tribunai/l.abour
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Court, Bangalore now as shown in the Annexure, in the
industrial dispute between the employers in relation to the
management of Tungbhadra Minerals Ltd. and their
workman, which was received by the Central Government
on 20-07-2011}.

[No.L-29011/21/2000-IR (M)
KAMAL BAKHRU, Desk Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
“SHRAM SADAN", i MAIN, I CROSS, I PHASE,
TUMKUR ROAD, YESHWANTHFPUR, '

BANGALORE-560022

Dated: 29th June, 2010
PRESENT
Shri S.N. NAVALGUND, Presiding Officer
C.R. No. 47/2000

1PARTY ITPARTY
1. Shri Poojari The General Manager, M/s,
Hanumanthappa Post Tungbhadra Minerals

Lingadahalli Vill. Sandur,
TQ-Bellary.
Bellary

2. Shri A.R. Ismail,
General Secretary, AITUC,
No. 368, Il Cross,
Ramanjineyanagar, Bellary

AWARD

Ltd., Viswa Complex, JM
Building, Station Road,
Hospet P.O. Bellary.

1. The Central Government by exercising the
powers conferred by clavsed (d) of sub-section (1) and
sub-section 2A of Section 10 of the Industrial Disputes
Act, 1947(14 of 1947) has referred this dispute vide order
No. L-29011/21/2000-IR(M) dated 23-06-2000 for
adjudication on the following Schedule:

SCHEDULE

“Whether the action of Shri Poojari Hanumanthappa,
Contractor and the management of M/s. Tungbhadra
Minerals Ltd. are justified in not paying compensation
under Sec.25FFF of 1D Act 1947. Ifnot what relief the
contract workmen are entitled to?”

2. After receiving the Claim Statement of the first
party and the Counter Statement of the Second Party and
both sides leading their evidence, when the matter was at
the stage ofarguments, on 18-06-2010, the learned counsel
appearing for the Second Party filed Joint Memo of
Settlement signed by both the parties and their respective
advocates. Wherein, the twenty workmen of the first party
admitting that there is no employec and employer
relationship between them and the second party and that
they give up their claim each receiving an amount of

" Rs.20,000 by way of Demand Draft, Since on 18-06-2010, the

date on which the second party counsel filed a joint memo of
settlement, the representative or the advocate of the first party
was not present, it was posted to 29-06-2010 to hear them
regarding the settlement. Today the learned counsel appearing
for the first party appeared and submitted that in view of the
settlement memo filed on 18-06-2010, the matter may be
disposed off and thus he confirmed the settlement terms and
requested to close the enquiry. In view of the above
circumstances, the reference is liable to be rejected as settled
out of court. In the resuit 1 pass the following Award;
AWARD

The reference is rejected in view of the settlement
between the parties outside the tribunal. No costs.
{Dictated to PA transcribed by her corrected and signed
by me on 29-06-2010).

SN.NAVALGUND, Presiding Officer
% faeett, 21 e, 2010
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New Delhi, the 2 st July, 2010

S.0. 1996.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref, No. 01/
2009) of the Central Government Industrial Tribunal/Labour
Court, Ahmedabad now as shown in the Annexure, in the
industrial dispute between the employers in relation to the
management of Qil & Natural Gas Corporation Ltd. and
their workman, which was received by the Central
Government on 20-07-2010.

[No. L-30011/30:2008-IR (M})]
KAMAL BAKHRU, Desk Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIALTRIBUNAL-CUM-LABOUR COURT AT
AHMENDABAD

PRESENT
BINAY KUMAR SINHA, Presising Officer, Ahmedabad
Reference (C.G.1.T.A) No. 01/2009

1. Executive Director,
ONGC Ltd., Ahmedabad Asset,
6th Floor, Avani Bhavan, Chandkheda,
Ahmedabad
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2. The Director (HR)
ONGC Limited,
124 Jeevan Bharti Tower-II
oth Floor, Connaught Place,
New Delhi-110001
Their Workman
General Secretary,
ONGC Electrical & Employees Staff Asso,
C-191, Reheshwari, Society, IOC,
Tragad Road, Digvijay Nagar,
Ahmedabad-70
APPEARANCES:
For the Employer

First Party

Second Party

Shri P.F.Javen,
Advocates.

Present
Representative

Ahmedabad dated, 14th July, 2010

For the Workman

AWARD
I. The Government of India, Ministry of Labour
and Employment by its Order No. L-30011/30/2008-IR (M)
dated 29-01-2009 in exercising of the powers conferred by
claused (d) of sub-section (1) and sub-section 2A of Section
10 of the industrial Disputes Act, 1947 have referred the
following dispute to this Tribunal for adjudication:

“Whether the action of management of ONGC Ltd.,

Ahmedabad in not providing electrical Safety shoes/

rubber shoes without stee] toe to the elecirical staff

{persons working on electric supply line or

apparatus) in view of clarification given by

DGMS. Dhanbad vide letter No. DDG(Elect. YEHQ

dated 3-11-2007 is proper and justified? What

directions are necessary in the matter?”

3. The parties were issues a notice to file statement
ofclaimby this tribunal on 19-02-2010, which were not filed
by the parties. The second party has submitted an anthority
lo represent the sccond party. By Ex. 5 the second party
submitted an application to withdraw the reference and it
was stated that second party is satisfied and he does not
want to adjudicate the matter and prayed to allow the
second party to withdraw the matter.

3. Looking to the facts of Ex. 5 this Tribunal has
atlowed to withdraw the reference. Hence I hereby passed
the tollowing the order:

ORDER

Application Ex. § is hereby allowed. The second party is
allowed to withdraw the reference. The reference is hereby
disposed off.

No order as to cost.
B K.SINHA, Presiding Officer

Date: 14072010
Court Ahmedabad.
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New Delhi, the 14th July, 2010

§.0. 1997.—In pursuance of Section 17 of the
Industriai Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref, No. 44/(3
& 54/03) of the Central Government Industrial Tribunal-
cum-Labour Court, No. |, Dhanbad as shown in the annexure
in the industrial dispute between the employers in relation
to the management of Doordarshan Kendra and their
workmen, which was received by the Central Government
on 14-7-2010.

[No. L42012/292/2002-IR (C-1)]
[No. L-42012/211/2002-IR (C-11)]

AJAY KUMAR GAUR, Desk Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL NO. 1, AT DHANBAD
Present : ShriH. M. SINGH, Presiding Officer.

Inthe matter of an Industrial Dispute under Section 10(1)(d)
oftheLD. Act, 1947,

REFERENCE No. 44 of 2003

Employers in relation to the management of
Doordarshan Kendra Rancht and their workman.

(Ministry's Order No. L-42012/292/2002-1R (CM-1I) dated,
the 12th May, 2003.)

REFERENCE No. 54 of 2003

Employers in relation to the management of
Doordarshan Kendra Ranchi and their workman.

(Ministry’s Order No. L-42012/211/2002-IR (CM-II) dated
the 24th June, 2003)
APPEARANCES:
Mr.D Prasad, Authorised
Representative.

On behalf of the employers :  Shri P. K. Dutta, & Shri B.
K. Sinha Authorised
Representative.

Parties :

Parties

On behalf of the workman :

State : Jharkhand
Dhanbad, the 5th July, 2010

Industry : Doordarshan.
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AWARD

Since the above Reference .ases are of identical
nature on the prayer of both .ides, they have heen
amaigamated and an Award @ passed which will govern
both the Reference Cases.

The Govt, of India Ministry of Labour, i exercise of

the powers conferred or them under Seciion 10(1}(d) of

the L.D. Act., 1947 has referred the above meutioned
Reference Cases before this Tribunal for adjudication with
the following schedules vide their Order referred 1o above.

The Schedule in Reference Wa. 44 ¢F 2833

“Whether the action of the management of
Deordarshan Kendra, Ranchi in terminating the
services of Sh. Dukhu Pradhan, Casual Labour
instead of vegularizing his services is legal und
justified 7 1f not, to what relief he is catitied 7

The Schedule in Reference No. 54 0T 2803,

“Whether the action of the m:.l,nagen'sem of
Doordarshan Kendra, Ranchi i 1:m‘=i- it t
services of Sh. Raghunath Pradhan, Casu 1 abour
w.e.f. 19-6-1999 instead ofregulan/.m;; his sevviees
is legal and justified 7 1f not, to what relief be is
entitled 7.

3ot

3. The case of the workman in Reizrence No. 44 of
2003 as disclosed in his Written Statcruent in that the
concerned workman Shri Dukhu Pradhan concerned
workman was working as Casual Labour in Doordarshan
Kendra Ranchi since 1988 and was engaged in perennial
nature of job. He was discharging his work sincerely ar ali
the times with entire satisfaction of his superiers till
30-8-91. The concerned workman was deployed and deing
permanent nature of job like other regular workers, Aller
rendering more than 3 years continuous sincere »ervices,
he made representation for payment ofwages like regular
worket under the concept of “equal wage for couai work”
and requested the management for his regularisation but
nothing could be done in the matier,

d_ [t has been further stated in the Written Statement
that at that time other sets of workmen aisoe working with
him as Casual Labour and were doing same nature of work
whe were paid more wages and have been reguinrised on
the basis of the Award of this Industrial Tribunal. While
the concerned workman represented his case before the
then management in the year 1991 and demanded payment
of wages atpar with his other colleagues, he became cyesore
of the then management and was asked 0 net raise any
grievance or dispute otherwise he would be put in trouble.
However, be ignoring the advice filed a complaint to the
higher authority in the matter of his regularisation.
Thereafier, the then management of Deordarshan Kendra,
Ranchi terminated the services of the concerned workman

‘f\l O { el 4 ’OIO’SHRAVA\JA 932
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sa_ving he should not come duty from 1-9-1991 Therefore.
the said action of the manazement amounts e retrenchimen
under the meaning of 2(ou) ot the Industrial Disputes Aoy

1947.

5. 1t has been fucther stated by ihe concerned
workman that he was neither issued any notice to this
effect nor paid wages for notice period and compunsation
on his retrenchment/termination. The concerned workman
finding no other alternative tiled a Writ Petition before the
Hon’ble High Court, Patna, Ranchi Bench against the said
illegal, arbitrary order of the management. The Hon'ble
High Court after hearing the case was pleased e pass the
direction to the concerned workman to make the
representation before the concerned Authority vide Order
dated 6-7-2000. Irs the light of the direction of the Honhle
High Court the concerncd workman represented throuel
his application dated 4-8-2000 to the Dircetor General, Prasai
Bharti. Doordarshan Bhavan, Mandi i louse New Delhiw ith
a copy to Director Deovdarshan Xendra, Ranchs anather
concerns, The management of Ranchi Doordarshon Kendra
sentreply vide letter No RANDDK (22000441137 datd
24.11-2000 envisaging therein that the concemed workmay
has not completed 240 days and that he had worled on
daily wages basis from May, 1990 to August, 1991 nol
exceeding 10 days i a month. 1t has been alleged by the
concerned workman that the said reply of the mmanagemient
is not correct and it is falsc and fabricated. The concerned
workman has already worked much more than 240 davs
during the tenure of his employment on dally wages bas:
as Casual Labour from 958 10 1991 The contuntion ot it
management of Ranchi Doordarshan Kendra that the
concerned worked in the Kendra on job contact daits
wages basis for few days back during May. 199010 Augus!
1991 is misleading and not based on facts The then
Administrative Officer of D. D). Kendra Ranchi has aiso
submitted a list of casual labourers depleyed on deily
wages basis under Group-D category vide his letter Mo
RAN/DDK/9(2)/9!1-5:2017 dated 10-1-91 1o the Ministiy.
In this list the name of the concerned workinan appears ot
SI. No. 18. It has been asserted by the concerned workman
that almost ail the workmen {casual workcr‘) listed in the
year 1991 under letter No. 2017 dated 10-1-91 bave heoy
absorbed and got regularised leaving ilSIdL‘ the concernsy
workmar.

6. It has been turther stated on behalf of i
concerned workman :hat the Government has issiiest 4
circular to regularise the services of Casual workers wlio
has completed for 200 days. But unfortunmely the
concerned workman has not been regularised. Therpallie
the concerned workiman raised an industrial dispute hafore
the Asstt. Labour Commissioner (Central), Banchi which
ultimately resulted reference to this Tribunal for
adjudication. Accordingly it has been prayed on behalt of
the concerned workman to pass an Award holdimg that the
workman 15 entitled to be regularised in his services with
reirospective cifect with all consequential benetiis.
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6A. On the behalf of the management Written
Statemnent has been filed in which it has been stated by
them that the concerned workman Dukhu Pradhan was
engaged only for few days on daily wages basis from May,
1990 to August, 1991 not exceeding 10 days in amonth. He
was engaged on daily wage basis and was being paid as
per rates {Unskilled labour) approved by the State
Government. Therefore, the question of equal pay for equal
work does not arise. So far the regularisation of service is
concerned the concerned workman does not fulfil the
criteria as per existing rules,

7. With regard to the regularisation of other workmen
it has been stated by the management that after fulfilling
the criteria of the existing rules the workmen have filed
case for their regularisation before CGIT, Dhanbad. As per
award passed by the Hon’ble Tribunal in 1991 and upheld
by the Apex Court they have been regularised. The
Management have denied the allegation of misbehaviour
made to the concerned workman.

8. 1t has been further stated by the management that
the concerned workman was booked on the basis of actual
requirements as and when required. After completion of
the particular requirements the booking of the concerned
workman was stopped. Therefore, there is no question of
retrenchment under Section 2(oo) of 1.D. Act, 1947.

9. It has been stated by the management that the
concerned workman was only engaged on casual basis as
and when required, therefore, there was no requirement for
giving any show cause notice and the engagement was
only on the basis of as and when required. The concerned
workman has never worked 240 days in continuous service
in a calendar year and worked on job contract basis for few
days long back during May, 1990 to August, 1991 (not
exceeding 10 days in a month). With regard to the
regularisation of other workmen of list in the year 1991
management have clarified that the only those workers
who have worked 240 days or more in continuously in a
calendar year they have been regularised as per Award
passed in favour of the concerned workmen as per Award
of CGIT, Dhanbad and upheld by the Apex Court. The
name of the concerned workman does not find in that
particular place. Accordingly it has been prayed on behalf
of the management to pass an Award rejecting the claim of
the concerned workman.

10. Both the parties have filed their respective
rejoinders admitting and d:»ving the contents of some of
the paras of each other’s W uivi: Statement.

11. In the Written Stawinerit filed on behalf of the
concerned workman Raghunath Pradhan in Reference No.
54 of 2003 it has been stated that he was working as Casual
Labour in Doordarshan Kendra Ranchi since 1-1-1986 in
perennial nature of job sincerely with entire satisfaction of
his Superior till 19-6-99.

3013 Gi0—14

12. 1t has been further stated that the services of the
concerned workman has been terminated w.e.f. 19-6-1999
as per verbal order of then Director of Doordarshan Kendra,
Ranchi without assigning any valid reasons. He was not
paid wages on the concept of equal pay for equal work. He
worked for more than 1] years on daily wages in Group ‘I’
as Casual Labour and thus he has become entitled for
regularisation of services as well as for payment of wage
like other permanent workers with retrospective effect. It
has been further stated by the concerned workman that
management have taken the work of Transmission helper
and the work of sweeping and safety work from the
concerned workman. A certificate to this effect was issued
by the Station Engineer on [8-3-1997 certifying therein that
the workman has been working as Casual Helper in Group
‘D’ since 1988. The workman has stated that Shri Karia
Munda, M.P. has also recommended to the Board Casting
Minister for regularisation of the workman concerned who
has worked for more than 11 years in Door Darshan Kendra.
However, the management instead of considering the case
of regularisation of the concerned workman terminated his
service by saying that his services was no more required,
which is arbitrary unjust, improper and also colourful
exercise of power and violation of Section 25F of ke 1D,
Act, 1947, Prior to this on 7-1-1991 the Direcior General,
Door Darshan Kendra, New Delhi had taken up the cases
ofthe workman for regularisation of the services who were
deployed as Group‘'D’ in D.D. Kendra, Ranchi. The
management of Door Darshan Kendra had furnisicd the
name of daily wages casual labour who has rendered/
completed more than 240 days services in the Door Darshan
Kendra, till 1-3-1990 vide letter No. RAN/DDK/9(2)/91-
$-2017 dated 10-1-1991. According to the W.S. of the
concerned workman his name was incorporated at SL. No.
18. But the then Admunistrative Officer D.D. Kendra, Ranch?
has mischieviously had shown date of deployvinent of tae
concerned workman from February, 1990 and number of
days he has worked only |9 instead of date of deployment
since 1986 and number of days worked over 600 days till
i-3-1990.

13. It has been further stated that the vonceraed
workman has been representing his case beiure the
management by making applications right from 1991 to 1999.
Bur the management could not resolve/settle his grizvance.
Thereafter the concemmed workman filed a Wrn Petition
e bre the Hon'ble High Court, Patna, Ranch Besich, which
was registered as CWIC. 1905/2000(R). Therzafier the
Hon’bie High Court was pleaded to pas: the order/direction
to the petitioner wn 6-7-2000 to submit application before
the Authority of the Department for consideration ef
regularisation of services. As per direction of the Hon'ble
High Court the concerned workman represented the matter
before the Director General of Door Darshan Kenra, Docr
Darshan Bhawan, Mandi House, ivew Delhij on 3-8- 2600
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Reference No. 44 of 2003

“The action of the management of Doordarshan
t.endra. Ranchi in terminating the services oi
sh. Dhukhu Pradhkan, Casual Labour ir<tcad ot
regeiarizing his services is legal and jusiified.
Consequently, the concerned workman "5 not entitl-
to get any relief.”
Reference No, 54 of 2003
“The action of the management of Doordurston
Kendra, Rapchi in terminating the szrvices Lo
Sh Roghunain  vaanan, Casval Labour woe £ 19-6-
199% instead of repularizing his services is legal end
Justificd. Consequently, the concerned wiorkma: s
not entitled to get any reliel™

HL ML SINGHL Presidang Oer
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New Dclhi, the 14th Julv, 2010

PHL TR -22012/372 /200

S A 1998, - ib pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Coavernmuen® here by publishes the Award (Ref. No. 1277
03) of ¢ earal Government Industrial Tribunal-cum-
Labour ', Jabuipur now as shown in the Annexure. in
the industrad Jdispute between the management of South
aster L ;-;e‘»i'zv!-.ls lLimited and their wm‘kmen which was
receis e oy the Cersral GGovernmonton 14-7-2010

[No. [-22012:374/2002-IR (CM-L)]
ATAY KiIM V2 GAUR, Desk Officer
ANNEX: 2!

BEFORF THE CENTREAL GOVERNMENT
INDUSTRIAL TRIBUNAL- CUM- LABGUR COURT,
JABALPUR

NO, OGP ORi27/03
Prespdin, G3fiver s Shri Mohd, Shakir Hasan

\]m Deepak Ju

Jeneral Secrty \Lcntw
H\L.\htl iva Ku) fa Khatan Mn/,door Sangh (INTUC),
R/o Notth tharkinnd Colliery.



Distt. Korea,

Korea, Chhattisgarh Workman/Union

Versus

The Chairman-Cum-Managing Director,
South Eastern Coalfields Limited,
Headquarters, Seepat Road,

Bilaspur Management

AWARD
Passed on this 6th day of July, 2010

1. The Government of India Ministry of Labour vide
its Notification No. 1.-22012/374/2002-1R (CM-IT) dated
[ 1-7-03 has referred the following dispute for adjudication
by this tribunal .—

“Whether the demand of the Union for Pay Protection
of the Loaders/[.oaders-cum-Dressers as provided
inthe NCWA-V1, is justified ? I so, to what relief the
workman are entitled 7

2. The Union appears to have appeared in the
reference on 5-12-2006 but did not file statement of claim in
spite of sufficient time granted to the Union/Workman till
8-2-2010, Lastly the reference proceeded ex parte against
the Union/Workman.

3. The management/non-applicant also appeared in
the reference from the very initial stage of the proceeding.
Lastly the management filed an application dated 14-6-2010
stating therein that the Union has not filed his statement of
claim and therefore the management does not desire to file
any written statement . It is submitted that when no dispute
is raised by the Unlon/Workman by Hiing their statement
of claim. the no dispute award be passed. The burden is on
the Union/Workman to raise dispute and to prove the same
by evidence. Since there is no such claim on behalf of the
Union/Workman, it appears that no dispute now exists
between the parties.

4. 1n the results, no dispute award is passed without
any order 10 costs.

5. Let the copies of the award be sent to the
Government of India, Ministry of Lubour & Employment
as per rules.

MOHD. SHAKIR TIASAN, Presiding Officer
T fewedl, 14 W&, 2010
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New Delhi, the 14th July, 2010

S.0. 1999.— In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No, 155/
98) of the Central Government Industrial Tribunal-cum-
Labour Court, Jabalpur as shown in the Annexure, in the
industrial dispute between the employers in relation to the
management of South Eastern Coalfields Limited and their
workmen, which was received by the Central Government
on 14-7-2010.

[No. L-22012:74: 1997-1R i -111]
AJAY KUMAR GALIR, Desk Otlicer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COUKT,
JABALPUR

No. CGIT/LCR/155/98
Presiding Officer : Shri Mohd. Shakir Hasan

The Secretary, _
Madhya Pradesh Koyla Shramik Sangh «Ci1'U),
Post West Chirimiri Colliery,

Distt. Surguja (MP) Workmarn/1nion

Versus

General Manager,

SECL, Chirimiri Area,

Post Chirimiri,

Distt. Surguja {(M.P.) Management
AWARD

Passed on this 10th day of May. 2010

1. The Government of India Minisiry of Labour vide
its Notification No. L-22012/74/1997-1R (C-11) dated
21-7-98 has referred the following dispute for adjudication
by this tribunal :—

“Whether the demand of the M.P. Koyla Shramik
Sangh, Chinmiri Colliery, Distt. Surguja for promoting
Shri Sheikh Shahidulla to the post of Store Keeper
w.e.f. 1-4-87 instead of 26-3-91 and also promoting
him to purchase Inspector is legal and justified? if
50, to what relief is the workman centitled and trom
which date 77

2. The Union‘Workman appeared in the case by
filing an application dated 7-11-2005 but thereafter the
workman never appeared in Court not filed statement of
claim. Lastly the reference proceeded ex parte against him
on 16-4-2009.
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3. The case of the management in short is that the
workman was nitially appointed as Category Ne. 1 General
Mazdoor on 25-9-1980. Thereafter he was selected to clerical
cadre and was promoted to the post of clerical Grade 11
from 21-11-83. Again he was promoted to the post of Store
Keeper Grade “C” from 3-4-1991 and after completion of
eight years, he was upgraded in the same capacity on
1-1-2000. It is stated that there were number of workers
senior to him but none was promoted to Senior Store Keeper
Grade-B. The ministerial staffs of Store Personnel Cadre
are governed by their Cadre Scheme on the basis of NCW
A based on recommendations of Departmental Promotion
Committee. The DPC recommended the name of the
workman for promotion to the post of Senior Store Keeper
Grade *Special’ (T &S) Grade B and accordingly he was
promoted in the said Grade B vide office order dated
11-9-06. The workman is not entitled to be promoted to the
Purchase Inspector as it was not related to his cadre scheme.
The workman is , thus, not entitled to any relief.

4. The point of issue is as to whether the workman is
entitled to get promotion to the post as has been claimed
by him ?

5. To prove the case, the management has adduced
oral and documentary evidence. Management witness Shri
A.P.Singh has stated in his evidence that the service
conditions of the workers are governed by NCWA Cadre
Scheme and each category of workers is given promotion
on recommendations of DPC. He has stated that the
workman was ofthe cadre scheme for ministerial staff store
Personnel cadre. The cadre scheme is filed which is marked
as Exhibit M/1. Exhibit M/l shows that in the said cadre
scheme, last post is Chief Store Keeper. There is no.post of
Purchase Inspector in the cadre Scheme of Store Personnel
Cadre. This shows that he is not entitled to get promotion
to the post of Purchase Inspector. He has also proved the
seniority list which is marked as Exhibit M/3. This shows
that there are other workers as well who are senior to him
and they are also in the same cadre and are promoted on
the same date. This shows that the promotions given to
this workman time to time are justified, On the basis of the
evidence on the record and discussion made abowve, it is
clear that the management is justified and the workman is
not entitled as has been claimed' by him. Accordingly the
reference is answered in favour of the management,

6. In the result, the award is passed without any
order to costs.

7. Let the copies of the award be sent to the
Governmentof  India, Ministry of Labour & Employment
as per rules.

MOHD. SHAKIR HASAN, Presiding Officer
7 faeelt, 14 T, 2010

1, 3N, 2000— 3w faar afufram, 1947 (1947
H 14) T U 17 F 3T |, BE TR w8 04 € L

TGH YEYES ® Hag PR S 3T FEEN # A,
sy ¥ fifte sieifies foom § s w@R SRifE
HferRToY/ 99 =TT, ST % T (6 /e 110/04)
F TR FER T, T 3T TER FT 14-7-2010 i W€
B3 o1

(€ W-22012/157/2002- 3T 3MW(FTA-11) ]
FTT FAR Wg, Sw AT

New Delhi, the 14th July, 2010

§.0. 2000.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 110/
04) of the Central Government Industrial Tribunal-cum-
Labour Court, Jabalpur as shown in the Annexure, in the
industrial dispute between the management of South Eastern
Coalfields Limited and their workmen, which was received
by the Central Government on 14-7-2010.

[No. L-22012/157/2002-IR (CM-IT)]
AJAY KUMAR GAUR, Desk Officer
ANNEXURE

BEFORETHE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
JABALPUR

No. CGIT/LC/R/110/04
Presiding Officer : Shri Mohd. Shakir Hasan

The Working President,
Rashtriya Colliery Workers Federation,
P. Q. South Jharkhand,

Korea (Chhattisgarh) Workman/Union
Versus

The Chief General Manager,

South Eastern Coalfields Limited,

Hasdeo Area,

P. O. South Jharkhand,

Korea (Chhattisgarh) Management

AWARD
Passed on this 5th day of July, 2010

1. The Government of India Ministry of Labour vide
its Notification No. L-22012/157/2002-1R {CM-II) dated
28-10-04 has referred the following dispute for adjudication
by this Tribunal :—

“Whether the contract awarded by the managemnt
of SECL for supply of drinking water is sham and
camouflage ? If so, the demand of Rashtriya Colliery
Workers Federation for regularization of Shri Ram
Prakash S/o Shri Ayodhya and 16 others is justified
and if so, to what benefits they are entitled 7



2. The Union appears to have appeared in the
reference on 15-12-2005. Thereafter the Union only sought
time for filing statement of claim. It appears that sufficient
time was allowed to file statement of claim. Lastly the right
to file statement of claim was closed on 8-2-2010.

3. The management also appearcd in the reference
on 23-2-2005, Lastly the management filed an application
dated [4-6-2010 that there is no claim ot ihe Union/
Workman in the reference by filing their statement of ¢laim
and, therefore, it is evident that no dispute exists between
the parties.It is stated that under the circirisiances. the
management does not desire to file Writter Siatement in
the case. It is submitted that no dispute awurd be passed,

4. In the result, no dispute award is passed without
any order to costs.

5. Let the copies of the award be sent to the
Government of India, Ministry of Labour & Employment
as per rules.

MOHD. SHAKIR HASAN, Presiding Officer
75 TeeEl, 14 e, 2010
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[F TH-22012/288/1990-3E AR(F-11) ]
New Delhi, the 14th July. 2010

S.0. 2001.—In pursuance of Scction 17 of the
Industrial Disputes Act, 1947 (14 of 1947). the Central
Government hereby publishes the Award (Ref. No.21/91)
of the Central Government Industrial Tribunal-cum-Labour
Court, Jabalpur as shown in the Annexure, in the industrial
dispute between the employers in relation to the
management of SECL and their workmen, which was
received by the Central Government on 14-7-2010.

[No. L-22012288/1990-[R (C-1Ij
AJAY KUMAR GAUR, Desk Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
JABALPUR

No, CGIT/LC/R/21/91
Presiding Officer : SHRI MOHD. SHAKIR HASAN
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The General Sccretary,

National Coltiery Workers Federation,

- Post South Jhagrakhand Colliery,

Dristt. Surguja(MP) Woork

Versus

Dy. General Manager,
SAM West Jhagrakhand Sub Arca.
Post-West fhagrakhand Colliery,

Distt. Suguja (MP) AR ETERINS

AWARD
Passed on this 2nd day ol Tuly. "0

1. The Government of [ndia Minisire of b

its Notification No. 1.-22012/288 901k (¢ .

11-2-91 hasreferred the following dispute o i

“by this Tribunat :

“Whether the action of the manazemont ot
Manager, West Jhagrakhand sub
dismissing rom services of theg w.
Shri Mahendra Kumar Singh, Overmnn 1 b
Justified? It no 1o what retict s
entitled?”

2. The case of the Union, Workman, 1 i
the workman Shri Muhendra Kumar Singtwas app. -
as Overman in the West Jhagrokhand  Coidi
15-9-1982. He was ainr active member of dic S0

- Workers Federation. The management had alse fuia
him efficiency certificate on his compuiensy moo

Additional.Chic! Personnel Manager had ulso msuca -

on 19-3-1985 for considering his promaoiren iror

executive cadre to the executive cadre. The werk
said to have been interviewed but betore i o

_promotion could be issued, he was dinmie e

employment by the order dated 22-5-1985. the maoe
passed the order of dismissal without holding any dis
enguiry, nor any charzes were served nor the coper

was given to the workman The order oFdismani i

“the standing arders applicable 10 the workmo
“allegations as it appears from the order of dwiia.

false, concocted and fabricated storv. The condu
manageément was onlv 1o harass and victimizc the w
as he was ventilating the cause ofthe warkers Alse e
case was filed for further victimization but he wirs g
by-the competent court. Under the circumst. o th
of dismissal is fit 1o be sct aside and the i

. reinstated with back wages.

3. According to the managenent, the corkr .
admittedly appointed initizlly on probution - o
He was habitual absentce without permissiy 1 1]
that on 21-5-85 the workman threatened = 0 0
Safety Officer, West Jhagrokhund Collisre o0 e o

_reported the matter o local police. On - 1o-n b et

Storekeeper of the coltiory, Jater he expre- . ' roo
22-6-84, he threatened Shri K Chianpnwaie o
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Assistant, in case he did not send carpenter(to__,.dp,false
actir: of lis residence. On 1-7-84 in the night-shifi,-he
< as direetud 1o make necessary arrangements of shot firer
s he was absent but he refused to obey: the order-of the
superior. n 27-1-85 he caught hold of the: hapd. of
shrt HoD.Singh, Security Sub Inspector and dragged him
outside zud threatened o face serious consequences. On
21-4-83 b svas show caused for not reparting, on duty on
Tu--85 n tie above circumstances the management
rerminaied! the services of the workman i a summary
manner without holding departmental enquiry as he was &
rerror to the management, Even after disniisial] the workman
‘rtinued His violence and on 29-6-85 he fufther threatenéd
Shri DS Rajput to kil him while he was on Waf‘tq’Katﬁi
Jenewith his daughter. He was saved by, intervention of
aaesenuors. Ono 14-10-85, he' also “threatened
%' a 5 S Agrawal and abused filthy ]anguages It i
sibiged that the action of the managemerit ISJus’hf'ed
d proper and the workman is not enlltied to any rchef

4. Puring the course of proceeding,. thc workmaw’
{_iion absented and did not appear for cross-examination.
fastly the then Tribunal proceeded the reference exparte
-m 16-6-08 against'the workman/Union. .

5 'T'he point for issues are as folIows e

i Whether the mana%ment is, succeeded in
<. zblishing misconduct against the wo,rkn,l_an in.
oewrt? .

i Whather the action of the managemént in
dismissing the workman from service is legal and
nustified?

6. Admittedly no departmental engpiry was
enducted against the workman before dlsrmssmnghlm from
o service, The then Tribunal allowed the management to
we misconduct by adducing o .dunce in Coun against
T iwri\man vide areer dated 12-2-96, '

T Issue No.l

l'o prove the misconduct the management has
adduced oral and documentary. evidence.
Management witness Shri §.8. Agrawal is Dy.Chief
Mining Engineer of SECL, Bliaéplir He has stated
that $hri S.P.Urmalia. Sr.Overman-cum-Shift Incharge
had :gpuned that he had ordered to the ‘workman to
arrange Lo fire the shotin absence of shot figer which
he refused. THe has proved the report which is marked
av Exhibit M73. He has further stated that he had to
vo for making arrangement for blasting, This shows
that the workman committed misconduct by

disobeving the order of the superior. H,e hn.s furl,her )
supported the fact that on 14-10-85 the workman
abused him and threatened him to }qll as such he. .

reported te the police. This fact is also _gnr_qb,ut‘ged as

there is no other evidence to contradict the gvidence -
of this witness. There is no reason to disbeligve the

evidence of this witness in absence of any other
evidence.

8. Another management witness Shri D. S. Rajput
Tnder Manager is working in the said colliery. He is also
one of the victim. He has supported this fact that the
workman was habitual absentee and on 21-5-85, he had
threatened him for dire consequences, if his CR is not
meodified. He reported the matter to the police and had
requested the management for his protection, He has proved
the report which is marked as Exhibit M/L. His evidence is
also unrebutted. There is no reason to disbelieve this
witness. His evidence also corroborates the fact that the
workman had committed misconduct.

9. Another management witness Shri B. N. Prasad is
Personnel Manager at SECL, Sohagpur Area. He has also
corroborated the incident of Shri D. 5. Rajput. He has
stated that there was continued report of violence against
the workman. His evidence is also unrebutted. Thus the
evidence of the management shows that the management
has:proved the misconduct against the workman who was
continuing indulge in violence. This issue is accordingly
decided in favour of the management,

10. Issue No. 2

On the basis of the discussion made above, it is clear
that the misconduct is established by the management
against the workman and his conduct appears to be
. -harmful to the industry to carry on its work. I find
that there is no need to interfere in the order of
dismissal in the interest of justice.. Thus this is also
answered. The reference is accordingly, answered.

'1. In the result, the award is passed without any
order to costs,

12. Let the copies of the award be sent to the
Government of India, Ministry of Labour & Employment
as per rules.

MOHD. SHAKIR HASAN, Presiding Officer
¢ freedt, 20 SR, 2010

I, B 2002, — A faa situfee, 1947 (1947
1 14) i URT 17 F TR0 H, T WER AR 2
Vs B Hag et AR I FHEN % dta, ey |
s afriifits foram & F=m ween sfwifir sifeoysm
AT, A, 2, IUEE F G2 (W39 T 994/2005)
wﬁmm% S ST | Rt 2072010 %1 Wl g3T
o |

[E T&-23012/3/2000--2118 3(H-11) ]
I HIR Tirg, 2 arfuerd

New Delhi, the 20th July, 2010

8.0. 2002.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
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Government hereby publishes the Award (Ref. No. 994/
2k3) of the Central Government Industrial Tribunal-cum-
Labour Court, 0. 2, Chandigarh as shown in the Annexure,
in the industrial dispute between the employers in relation
to the management of BBMB and their workman, which

was received by the Central Government on 20-7-2010.

[No. 1.-23012/3/2000-IR (C-ID)]
AJAY KUMAR GAUR, Desk Officer
ANNEXURE

IN THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT-II,
CHANDIGARH

Present : Sri A. K. Rastogi. Presiding Officer
Case No. 1.D. 994/2kS
Instituted on 16-9-2G45

Sh. Baldev Raj S/0 Sh. S- nnu Ram, C/o R.K. Singh Parmar,
Qtr.No. 35-G, Nangal Township, Distt. Ropar

...Applicant
Versus

The Chief Engineer, Generation, BBMB {Power Wing),
Nangal Township, District Ropar

.. .Respondent
APPEARANCES
For the workman : Sh. R.K. Singh Parmar, AR for
workman

For the management : Sh. N.K. Zakhmi, Advocate
AWARD
Passed on 2nd July, 2010

Central Government vide Notification No. L-23012/
3/2000-1R (C-I1) dated 29-1-2001, read with Corrigendum
dated Nil, New Delhi by exercising its powers under Section
10 Sub-section (1) Sub-section 2(A) Clause (d) of the
Industrial Disputes Act, 1947 has referred the following
industrial dispute for adjudication to this Tribunal .—

“Whether the action of the Chief Engineer, BBMB
Nangal in terminating the services of Shri Baldev Raj
S/0 Sohnu Ram without paying him any
retrenchment compensation is legal and justified ? If
not, to what relief the workman is entitled and from
which date?”

As per claim statement the claimant/workman was
employed in the work-charge capacity with the respondent
and he worked as such from 13-10-1978 to 03-04-1980 when
his services were terminated without any notice and without
paying any retrenchment compensation. No seniority list
is being maintained by the respondents and the juniors to

-him were retained in service. The respondents are giving

employment to fresh hands also in violation of Section
25H of the Industrial Disputes Act (hereinafter cailed as
Act) and‘about 1200 workmen, the retrenchees of the B.C.B.
{Bhakra Construction Board) were employed by B.B.M.B.
(Bhakra Beas Management Board) in August 1993. His
retrenchment is void ab-initio and he should be reinstated
with full back wages with all other benefits.

The claim was contested by the respondent. It was
stated in the written statement that it is a stale dispute
raised after more than 20 years and should be dismissed on
this ground alone. The workman worked as a T-Mate in
work-charge capacity from 13-10-1978 to 30-10-1979 when
he left the job of his own. After a break of about 20 days he
again approached the respondents for employment and he
was re-engaged on 22-12-1979. He worked up to
03-04-1980 till the completion of the work ofthe project. Gn
the completion of the work, he was disengaged after
giving 10 days notice according to the provisions of the
Standing Orders. He does not fall within the ambit of
Section 2(o0) of the .D. Act, but is covered under Section
2(oo)(bb) of the Act. The action of the respondent in
dispensing the service of workman is legal, just and proper
and in accordance with law. No person junior to the workman
was retained by the respondent and no fresh emplovee
was ever engaged. The B.C.B. retrenchees were absorbed
by the respondent in B.B.M.B. under the orders/
instructions of the Central Government. The claimant was
not a B.C.B. retrenchee.

From the pleadings of the parties, the following issues
arise for consideration :—

1. Whether the respondent was justified in
terminating the services of the claimant without
giving notice and paying retrenchment
compensation as per provisions of Section 25F of
the Act?

2. Whether junior employees to the workman were
retained in service in violation of Section 25G of
_the Act?

3. Whether fresh hands were employed by the
respondent in violation of provisions of Section
25H of the Act?

4. Whether the reference is liable to be rejected on
the ground of delay?

5. To what relief is the claimant entitled?

In evidence the claimant filed his own affidavit, while
on behalf of the respondent, affidavit of Himmat Singh,
Divisional Superintendent, Ganguwal was filed. Besides it.
the workman filed a copy of his Service Book, a copy
whereof has also been filed by the respondent. Respondent
has also filed certain other documents. [ have heard the
AR of the workman and the learned counsel for the
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respondents and have also perused the evidence on record.
My findings on the various issues are as follows :—

Issue No. 1

, Admittedly, the respondent did not serve the requisite
notice and paid the requisite compensation under Section
25F ofthe Act. His case is that the services of the workman
were dispensed with on the completion of the project work
and a notice of 10 days as required under Standing Orders
of the respondent was given to the claimant. No
compensation was required to be paid to the claimant.
During cross-examination, the witness of the respondent
told that the workman worked in the construction of Bhakra
Ganguwal Third Circuit Line. He, however, expressed his
inability to produce the record about the completion of the
work. The workman on the other hand during cross-
examination stated that the work at the project was going
on when he was disengaged. '

About the completion of the project, the record was
not produced. It was in the possession of the respondent
and if it was not produced, the inference should be drawn
against the respondent. It cannot be accepted- that the
services of the workman were terminated on the completion
of the project.

So far as the Standing Orders of the respondents are
concerned, in para 21, the provisions for the termination of
employment has been made. A copy ofthe Standing Orders
is available un record. Clause (i) of para 21 provides that no
employee who has been in the continuous service of the
Board for not less than one year as defined in the Industrial
Disputes Act, 1947 shalt be retrenched except in accordance
with the provisions of the Industrial Disputes Act. 10 days
notice and some other formalities are provided in Clause
{ii) of Para 1, which is applicable to cases not governed by
Clause (i).

The question is whether the claimant was not in
continuous service of the board for one year as defined in
the Act? Under the Act, continuous service of one year
does not mean of one calendar year or financial year. Under
Section 25B, Sub-section 2(a)(ii} that workman also shali
be deemed to be in continuous service for a period of one
year who during a period of 12 calendar months preceding
the date with reference to which the calculation is to be
made has actually worked for not less than 240 days.
Therefore, the workman who has worked for 240 days in
the 12 calendar months preceding his retrenchment shall
be deemed to have worked iui one year continuously and
he will be governed by the provisions of the Industrial
Disputes Act and not by the Standing Orders of the
respondent. Here the workman in his claim statement has
stated his service was continuous from 13-10-1978 to
03-04-1980, while according to the written statement there
was a break of about 20 days as the workman abandoned
his job on 30-11-1979 and re-joined on 22-12-1979. The

3013 GIf10—15

service book of the workman supports the respondent’s
version.

Learned Counsel for the management cited DGM Gil
and Natural Gas Corporation Ltd. & another Vs llias Abdul
Rehman 2005 LLR 235 wherein the Hon’ble Apex Court
upheld the conclusion of the Tribunal that number of days
of work put in by respondent in broken periods could not
be taken as a continuous employment for the purpose of
Section 25F of the Act. The facts of the case are important.
The Hon’ble Apex Court observed that ‘a perusal of the
evidence adduced by the workman himself shows that he
went in search of employment to different places and
whenever there was a temporary employment available in
different departments of the appellant Corporation; be it
the fleld work or the work in Chemistry department he
accepted the employment and worked in these departments
not in one place alone but at different places like ‘Baroda
and Mehsana’. [t was on these facts that the Tribunal came
to the conclusion that the number of days of work put in
by the respondent in broken periods cannot be taken as
continuous employment for the purpose of Section 25F of
the Act. '

Here the facts are different. The claimant v srked in
the same place under same employer and epart.mient and
there was only one break in his service wl ich was only of
21 days. I am of'the opinion that the law cited by the learned
counsel for the management is not applicabie in the present
case. Though in the claim statement the claimant was not
specific but in his affidavit he has specifically stated that
he rendered more than 240 days of continuous service in
each completed year of service. And his this statement
was not controverted by the management during his
cross-cxamination. Nor the management witness in his
affidavit controverted it. The uncontroverted statement of
the workman is acceptable. 1t is, therefore, held that at th2
time of his retrenchment the workman had been in
continuous service for not less than 240 days. Hence, he
could not have been retrenched without one month notice
and without payment of retrenchment compensation. The
respondent was not justified in terminating the services of
the claimant without complying the provisions of Section
25F of the Act. Issue no. I accordingly, is decided in favour
of the claimant and against the respondent.

Jssue No. 2

According to the claimant junior employees were
retained, while he was retrenched. The management in its
written statement has denied the fact. The workman in his
affidavit has named the juniors and given their date of
appointment in the service as Sohan Singh S/o Mast Ram
with effect from 04-11-78, Joginder Pal from 12-10-78, Sat
Pal and Karpail Singh each from 13-10-78. Again the
management is not specific on this point. His witness simply
makes a bald statement that no junior to the claimant was
retained. From the averments made in the affidavit of the
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workman it is clear that out of 4 only one Sohan Singh is
junior to him as he joined the service on 04-11-78. Tt s thus,
clear that in retrenching the workman, the procedure for
retrenchment as provided in Section 25G of the Act was
also not followed. Issue No. 2 is accordingly, decided in
favour of the workman and against the respondent.

Issue No. 3

According 10 the workman instead of giving an
opportunity to him to offer himself for re-employment, fresh
hands were empioved by the respondent. In reply to it the
case of the respondent is that persons re-employed were
the retrenctees of B.C.B. and they were absorbed under
the orders/instructions of the Central Government. [n the
affidavit the workman has stated that the retrenchees of
the B.C.B. is a entirely different entity and they were
employed in his category ignoring his claim for
re-employment.

The learned counsel for the respondent in this regard
referred the letter Ex. MW-1/3 from the Additional Secretary
to the Officer on Special Duty/R & M, BBMB, Nangal which
provides for the absorption of retrenched work-charged
and contingent paid employees of BCB in BBMB, In view
of this letter it cannot be said that respondent violated the
provisions of Section 25G of the Act by not providing the
employment to the workman. Issue No.3 is decided against
the workman and in favour of the respondent.

Issue No. 4

It was argued on behalf of the respondent that the
claimant has raised the dispute after about 20 years, it is
stale and it should be rejected on this ground alone, In this
regard the law laid down by the Apex Court in Karam Singh
Vs Executive Engineer Haryana State Marketing Board 2007
LLR 1233 is important. The Hon'ble Court held that the
delay in approaching the Industrial Tribunal is no ground
to strike the reference, if the termination order is violative
of Section 25F ofthe Industrial Disputes Act. [t is, therefore,
held that the reference cannot be struck on the ground of
delay. Issue No.4 is decided against the vespendent.

Issue No. 5

From the above going discussion, it 1» clear that the
services of the workman/claimant were terminated in
violation of Section 25F and 25G of the Act. The workman
has claimed his reinstatement with full back wages and all
other consequential benefits but while granting the relief
the delay aspect cannot be lost sight of. The dispute has
been raised after about 20 years. [n Rattan Singh Vs Union
of India and another (1997) | 1 SCC 396 wlerein nearly 20
years had elapsed from the date when the services of the
workman were terminated in violation of Section 25N ofthe
Act. The Hon'ble Supreme Court heid

“In these circumstances we are not inclined t2 direct
the reinstatement of the appellant but having regard

to the facts and circumstances of the case we direct
that a consolidated sum of Rs. 25,000 be paid to the
appellant in lieu of compensation for back wages as
well as reinstatement.”

In Sasw. Steel Product Vs Naipal Singh and others
2001 AR =% 2426 the Hon'ble Apex Court granted a
sum of Rs. 30,000 to the workman in lieu of his reinstatement
and back wages on the ground that there was an inordinate
delay as the services had been terminated long back.

The workman remained in the employment of the
respondent only for a neriod of about 14 vears. As per
claim statement he was in the Pay Scale o1 Rs. 75-1-80-2-90.
Under the circumstances, 1 am of the view that a
compensation of Rs. 50,000 will be just and proper in lieu of
retrenchment and back wages etc. Reference is answered
against the respondent. The action of the Chief Engineer
BBMB Nangai in terminating the services of workman/
claimant Baldev Raj Son of Sohnu Ram without paying him
any retrenchment compensation was not legal and justified.
The workman is eatitled to get Rs. 50.000 by way of
compensation in lieu of his re-instatement and back wages
from the respondent. Let a copy of the award be sent to the
Central Government for further necessary action and record
be consigned after due compliance.

ASHOK KUMAR RASTOGI, Presiding Officer
7E fewell, 21 M, 2010

W, 3, 2003 — i e A, 1947 (1947
F14) F U |7 F AT H, FEE OER SF A
tem & wEyda & Tag W 3R 393 wTEl F 7,
Ay § Fiee dmife fFag | S5 s s
sferrToy s v~ |, 9YEie % wue (Wad dem
275/2001) T TG FET B, N HHT TEL F 20-7-2010
T WS I AT |

[H. T-12012/93/2001 - 318 3W(F-11) ]
e AR v, 2w sfrwn
New Delhi, the 21st July, 2010

5.0. 2003.—1n pursuance of Section 17 »f the
Industrial Disputes Act, 1947 (14 of 1947}, the Central
Government here by publishes the Award (Ref. No. 275/
2001) of the Central Government Industrial Tribunal-cum-
Labour Court- 1, Chandigarh now as shown in the Annexure,
in the Industrial Dispute between the emplovees in relation
to the management of Bank of lndia and their workman,
which was received by the Central Government on 20-7-
2010.

[No. L-12012/932001-IR (B-10)]
ANIL KUMAR SHARMA, Section Officer
ANNEXURE

BEFORE SHR1 GYANENDRA KUMAR SHARMA,
PRESIDING OFFICER, CENTRAL GOVT.
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT-,
CHANDIGARH.
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Case L. D. No. 275/2001

Shri G.S.Bhatia son of Shri Joginder Singh Bhatia, 2944,
Anarkali Bazar, Pikanwali Gali, Jagroan, Ludhiana-141001.

...Applicant
Versus

The Chief Regional Manager, Bank of India, 579, Model
Town, Ludhiana.141 001.

...Respondent
APPEARANCES

For the Workman Shri Sandip Bhardwaj.

For the Management Shri Ranjan Lohan.

AWARD
Passed on ;—23rd June, 2010

The Government of India vide notification No.
L-12012/93/2001-(IR(B-II), dated 23-08-2001 by exercising
its powers under Section 10 of the Industrial Disputes Act,
{the Act in short) has referred the following industrial
dispute for adjudication to this Tribunal :—

“Whether the action of the management of Bank of
India in awarding the punishment of dismissal from
services to Shri G.S. Bhatia is legal and just? If not,
what relief the concerned workman is entitled to and
from which date?”

After receiving the reference, parties were informed.
Parties appeared and filed their respective pleadings. On
perusal of the pleadings of the parties, it is evidently clear
that workman was charge sheeted on 13-05-2002 as
follows . —

“On 09-02-2000 he issued a withdrawal slip for
Rs. 25,000 mentioning therein savings Bank Account
No. 10575 and entered the slip as L.F. 46/175 under
his initials. Thereafter, he approached Shri Bhag
Singh and Shri C. J. Badhan, Staff Officers, for
cancellation of said withdrawal slip which was
cancelled by them in routine and he get the cash
payment of Rs. 25,000 from the Cashier. In the
meantime, with a view to verify the balance in his
aforesaid S.B. Account, Shri C.J. Badhan calted for
the relevant S.B. Ledger and found that the 8.B. A/c
No.10575 was closed on 05-03-1997. Immediately
after noticing aforesaid fraud and an act of breach of
trust on his part, Shri Badhan approached Shri D.X.
Sharma, Head Cashier to take possession of the
withdrawal form from him. On knowing the fact that
he was trapped. He tried to snatch the withdrawal stip
from Shri Badhan and in the process withdrawal slip

was torm into two pieces. Thereafler, defrauded amount.
of Rs. 25,000 was recovered from him by the Branch
Officials, which was deposited in the G/L Sundry Credit
Afc of the Branch.”

Dissatisfying with the reply on the charge-sheet. An
enquiry was conducted and the workman admitted the
charge before the enquiry officer not only once but twice.
On perusal of the pleadings of both of the parties, it is also
clear that on the basis of admission, enquiry officer
submitted his report and the disciplinary authority issue
the show cause notice containing the tentative punishment.
Opportunity of personal hearing was also afforded. During
the disciplinary proceedings. The workman further prayed
for lenient punishment. The workman has also preferred an
appeal and in appeal he also prayed for lenient punishmer.i.
In the industrial dispute in the statement of claim before
this Tribunal the workman challenged very nature of hig
admission.

Both of the parties were afforded the opportunity for
adducing evidence. Evidence was recorded. Complete
enquiry file has been filed by the management of the bank.

+ As per the procedure mentioned in the Industrial Disputes

Act, the parties were heard on faimess of enquiry but the
issue on fairness of enquiry was not decided by this
Tribunal as preliminary issue. On the basis of the reasons
mentioned in order dated 25-02-2010, this Court directed
the parties to adduce/file the evidence on the issue of
faimess of enquiry as well. Order dated 25-02-2010 make it
clear that enguiry report was submitied on the basis of
admission of the workman, the genuineness of which has
been challenged before this Tribunal. Considering this fact,
the workman and the management were afforded the
opportunity for adducing evidence even on the issue of
faimess of enquiry. -

Accordingly the evidence was recorded. Parties were
heard at length. Written arguments are also on record.

Full opportunity was afforded to the workman to
prove the facts which lead to his admission non-voluntary.
Any departmental enquiry on admission is not bad and
fatal. If the workman has voluntarily admitted the charge
the enquiry officer has nothing to do but to give his report
on the basis of the admission. H= has to ensure that
workman has voluntarily admite. d the charge. On the
perusal of the proceeding of enquiry. It is evidently clear
that enquiry officer has ensured the voluntary nature of
admission. The workman has not admitted once but thrice
at every stage of the proceedings namely during enquiry
proceedings. during disciplinary proceedings and during
appellate proceedings. 1t was before this Tribunal that
workman challenged the nature of admission. Adequate
opportunity for adducing evidence was given to the
workman to prove that his admission was not voluntary.
On the basis of the perusal of the entire materials on record.
I am of the view that the enquiry officer has rightly
submitted the enquiry report on the basis of the admission
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of the workman. It was not only the oral but written
admission in Punjabi language which is part of the record.
The workman has also admitted that he has moved this
admission letter to the enquiry officer. He has further stated
that his admission was not voluntary but failed to narrate
those facts which lead to non-voluntary nature of
admission. Thus, I am of the view that workman admitted
the charge voluntarily and there was no coercion on the
workman to get his admission. The workman has also
narrated a paragraph of the judgement of the Hon 'ble
Supreme Court in his pleadings showing that punishment
should be proportionate to the committed misconduct. It is
stated by the workman that he withdraw the amount from
his own saving bank account which was having insufficient
funds. He was promised by Shri C.J.Badhan to deposit
Rs. 25.000 in his account and under this impression that
the person mentioned above has deposited the amount, he
withdraws the same. If the situation had been such, the
punishment awarded had been definitely disproportionate.
But this is not the correct version of the facts. The account
had been closed much earlier by the workman and he had
withdrawn the amount of R. 25,000 from the closed account.
[f the account has been alive and having insufficient funds
the attempt to withdraw the amount would have been
different then withdraw the amount from a closed account,
[n previous case it will be a share mistake whereas, in this
case it is fraud . Committed with the bank. The account has
been closed much earlier was very well mentioned in the
suspension order and the charge sheet. The charge sheet
has been admitted by the workman as such. Thus, the
workman withdraws the amount of Rs. 25.000 from the
closed account which amounted to the fraud committed
with the bank. Under such circumstances. The punishment
awarded 1o the workman was proportionate 1o the
committed misconduct and workman dops not deserve any
leniency. The industrial dispute is accordingly answered.
The workman is not entitled for any relief. Let Centre
Government be approached for publication of award, and
thereafter, file be consigned to record room.

Chandigarh
G. K. SHARMA, Presiding Officer
7% fawett, 21 9@, 2010
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[H. T&- 3501 1/3/2008- 3T AAR(F-11) ]
FAS AN IH, SN SRR
New Delhi, the 2 1st July, 2010

5.0. 2004.—In pursuance of Section |7 of the
Industrial Disputes Act, 1947 (14 of 1947), the Ceniral

Government hereby publishes the Award (Ref. No. 24/
2008) of the Central Government Industria! Tribunal/Labour
Court, Ernakulam now as shown in the Annexure, in the
industrial dispute between the employrs in relation to the
management of Cochin Port Trust and their workman, which
was received by the Central Government on 20-07-2010.

[No. L-35011/3/2008-1R (B-11)]
ANIL KUMAR SHARMA, Section Officer

ANNEXURE

INTHE CENTRAL GOVERNMENTINDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT, ERANAKULAM

Present: Shri P.L. Norbert, B.A_, LL.B. Presidnig Officer
Wednesday the 13th day of July, 201(/22nd Ashadam.

1932)

. D. 24/2008
Union The General Secretary,

Cochin Port Trust Officers

Association,

W/lsland, Cochin-682009

By Adv.Shri A. V. Xavier
Management The Chairman,

Cochin Port Trust,
W/lsland, Cochin-6%2009

By Advs., M/s. Menon and Pai.

This case coming up for hearing on 13-7-2010. this
Tribunal-cum-Labour Court on the same day passed the
following :

AWARD

This is a reference made under Section 10 (1){(d} of
Industrial Disputes Act questioning the uction of the
management in declaring to award the lumpsum incentive
to the claimant on his acquiring higher qualification, Since
the maintainability of the reference was questioned it was
heard as a preliminary issue and found that the claimant is
not a workman within the definition of'$.2(s) of ID Act and
there is no industrial dispute and hence the reference is
not maintainable. In view of this finding the dispute raised
by the claimant cannot be adjudicated by this court as it
has no jurisdiction to decide the dispute.

In the result an award is passed holding that the
reference is not maintainable as the claimant is nol a
workman within the meaning'of S.2(s) of liJ Act.

The award will come into force one month after its
publication in thte Official Gazette.

Dictated to the Personal Assistant. transcribed and
typed by her, corrected and passed by me on this the 13th
day of July, 2010.

P. L. NORBERT, Presiding Officer
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Sed d9Al, #ex gfEa

New Delhi, the 21st July, 2010

8.0. 2005.——In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award of the Labour
Court, Pune now as shown in the annexure, in the industrial
dispute between the employers in relation to the
management of Bharat Sanchar Nigam Limited and their
workman, which was received by the Central Government
on 21-07-2010,

[No. L-40012/23/2004-IR (DU]
JOHAN TOPNO, Under Secy.

ANNEXURE

BEFORE THE JUDGE, THIRD LABOUR COURT,
PUNE, AT PUNE.

Reference (IDA) No. 650/2004

Bharat Sanchar Nigam Limited
Bajirao Road, Pune-411042

....1st Party
AND
Ramesh S. Khaladkar
Post Nandgaon Tal Daund, Pune
....2nd Party
Coram Shri P.T. Rahule
Appearances:  Mr. Khandekar

Advocate for 1st Party
Mr. A.Y . Shikarkhane
Advocate for Il Party

AWARD
Date : 28-4-20¢10

This reference is made by Government of India, Bharat
Sarkar, Ministry of Labour, Shram Mantralaya, New Delhi
under section 10(1)and 12(5) read with section 2-A of the
Industrial Disputes Act, 1947, for adjudicaton of industrial
dispute between above referred parties regarding the
reinstatement with full back wages and continuity of
service.

2. The case of the Second Party in brief is that he was
employed in telephone exchange at Nandgaon since 1998.
His job was to rectify telephone and cable faults, dig
trenches, climp telephone poles and work on telephone

lines, to clean the office etc. He was working under the
supervision and control of ITO, Kedgaon-Shri, Tiwari. He
was paid wages by JTO on Form No. SE-!7. His monthly
wages were Rs. 1000/-, From 1-1-2000, his services were
terminated without any notice and compensation by JTO.
Sometimes his wages were paid in cash without taking his
signatures on any paper. He approached to All India SC/
8T Union and persued his case for permanancy. As aresult,
the Principal General Manager of the First Party directed
his subordinate officers to send details of service record of
the Second Party. On 3-1-2003, the concerned SDE sent
the details of the service etc of the Second Party to the
General Manager. Meanwhile, this reference came to be
sent to the Court wherein the Second Party submitted the
claim with the prayer of reinstatement and consequential
benefits from 1-1-2000.

3. The claim of the Second Party has been resisted
by the First Party by filing written statement at Exh. 7. The
very employer employee relationship has been denied by
the First Party. It has been contended by the First Party
that the Second Party was never in the employment of the
First Party as alleged. With this, the entire claim has been
denied by the First Party and prayed for rejection of the
reference.

4. Considering the pleadings and averments, the
following issues came to be framed at Exh. 23; the
reasonings and findings thereon are as under :

ISSUES FINDINGS

1. Wheter there was employer-employee
relationship between the Second Party
and First Party as alleged ? Yes

2. Whether the Second Party was illegally
stopped by the First Party to be in the
employment of the First Party w.c.f.

1-1-20007? Yes

3. Whether the Second Party is entitled
to the reliets claimed ? Yes

4. What Award ? Allowed
REASONS

5. Issue Nos. 1 and 2 : Initially the Second Party has
examined himself at Exh. 17 and three other witnesses
Namdev Laxman Bhame (Exh. 24). Dattatray Baburao
Bhujbal (Exh. 25} and Uttam Dattoba Shelar (Exh, 26)
respectively. On the other hand, the First Party examined
Mr. Avinash Keshavrao Dorale as solitary witness at Exh.
28 and the reference was allowed on 25-4-2008 against which
the First Party went for appeal vide Writ Petition No. 7714
of 2008 in the High Court wherein the matter was remanded
with the directions to allow evidence on the documents
which were xerox copies. Hence application Exh. 37 was
filed on behalf of the Second Party to produce original
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documents of those two xerox copies and the same were
produced with other many more documents by the First
Party and the First Party again further also examined three
more witnesses-Namdeo Kaluram Ovhal (Exh. 51). R.R.
Tiwari (Exh. 50 and Vijay Kumar Giridharilal Paliwal
{Lixh, 60).

6. 1t is evident from the testimony of the Second
Party-Ramesh Khaladkar that since 6-5-98, he was working
with the department of telecommunication at Nangaon. His
job was to connect and repair the telephone. e was doing
the repairing of underground cables. He was also starting
senerator in the office. He was doing his duties under the
instructions and directions of JTO who was paying him
monthly salary of Rs, 1000 by taking signature on his diary
1itl December 2002, That time 1TO was Dwahale and sub-
divisional Officer was Palewar. Suddenly, he was asked
not (o come on duty without paying any compensation,

7. In cross examination, he admitted that any
appointment letter was not given to him by the First Party.
He also admitied that any document has not been preduced
on record to show that JTO-Tiwari has given him the job
and salary. The suggestions of falsehood have been totally
denied by this witness,

& Mr. Namdev Laxman Bhame-retired empioyee of
this First Party has corroborated the testimony of the Second
Pany by deposing that he was appointed in the vear 1964
in the department of telecommunication and was working
till 2000, In the year 1998-99, he was working as a Telephone
Lineman ai Nangaon Telephone Exchange, where the
Second Party-Ramesh Khaladkar was working with him as
a Helper. He specifically deposed that as a Helper. The
Second Party was repairing telephones, removing fault of
cables etc. Tle also deposed that the Second Party was
working wilh him as a helper for five months till he was
ransterred from Nangaon to Jejuri,

9. In cross examination in respect of' the Second Party
only, the suggestion was put 1o this witness that he has
deposed false that the Second Party was working with him
for five months and the same came to be turned down by
this witness. Any other adverse admission could not be
extracted in the cross examination from this witness.

0. The other witness Dattatray Bhujbal who is still
in the employment of the First Party has also corroborated
the testimony of both these witnesses No. 1 and 2. 1t is
evident from his testimony that in December 1998, he was
ransferred to Nangaon Telephone Exchange as a telephone
Iineman. The Second Party was working for finding the
cable faulis and repairing the same. He was working at
Nangaon Telephone Exchange til! 2000, He also truned
down his suggestions of falsehood regarding the Second
Party and admitted that he did not have any documentary
evidence Lo show that the Second Party was working with
him at Nangaon Telephone Exchange. Except the

suggestion of falsehood, any favourable answers could
not be extracted from this witness also.

11. The fourth witness-Uttam Shelar has deposed
that when he joined his duty in the year 1976 and was
transferred to Nangaon telephone exchange as a phonc
mechanic. He was knowing Ramesh Khaladkar as a resident
of Nangaon and specifically deposed that the Second Party
had never worked with him in Nangaon Telephone
Exchange. This witness has not at all been cross -examined
by the First Party by declining to cross.

On going through the very precise testimony of this
witness No. 4, it is clear that though he has deposed that
the Second Party had never worked with him m Nangaon
Telephone Exchange, he did not depose that the Second
Party was not working with the First Party. Moreover, he
has also not deposed the period in which he was wroking
at Nangaon as a phone mechanic and hence, his testimony
for want of particular details, cannot be considered against
the Second Party. In these circumstances, the First Party
was supposed to bring all the details of this witness about
when he was working at Nangaon Telephone Exchange
and whether in that relevant period. the Second Party was
working or not.The TFiest Party has declined to cross
examine.

12. Though any documentary evidence has not been
produced on record from the side of the Second Party, his
testimony has been rightly corroborated by the two
witnesses, one of which is the ex-employee of the First
Party and one is not presently in the employment of the
First Party. Moreover, the testimony of the fourth witness-
Utaam Shelar, though not supported the Second Party for
want of any details cannot be considered even against this
Second Party-Khatadkar,

13. On behalf of the First Party Avinash Dorale the
Divisional Engineer has been examined. It is evident from
his testimony that as per the directions of his superior, he
has come to depose on behalf of the First Party. Any
payment was not made to the Second Party. As per the
record, there is nothing togather that he had cver worked
with the First Party.

14 In cross examination, he admitted that he has not
produced any power of attorney or authority to depose on
behalf of the First Party. Further, he admitted that some
part time casual Jabours were working in Daund Division.
He could not tell the mode or procedure to regularise the
labours , but denied that the I'TO used to make the payment
to the part-time casual labours on vouchers. At the same
time, he admitted that the JTO was having impressed
account but has deposed that the contract labours were
paid by the respective contractors.

He admitted in the cross examination that some casual
workers were regularised in Daund Division by the First
Party. He could not clarify by which mode these casual
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labours were regularised. Any documentary evidence has
also not been adduced on behalf of the first Party in that
regard,

15. Itis evident from the testimony of the First Party's
second witness-Namdev Kaluram Ovhal (Exh. 51) that for
the purpose of excavating trenches, laying and jointing
underground telephone cables, erection of D.P. and pillars
in the rural areas to the contractors/tenders, some casual
labours were appointed. He specifically deposed that from
1-6-2002, the Second Party Ramesh Khaladkar had never
worked under him either a5 regular employee or as a casual
labour or casual employee and as J.T.O. Kedgaon, he had
never made any payment of wages to the Second Party
and never obtained his signature.

16. In cross examination, he had deposed that letters
dated 31-12-2002 (Exh. 46) and Proforma {Exh. 47) are those
which have been permitted to be produced on record
through the First Party by virtue of the directions of the
Hon’ble High Court, in Writ Petition No. 7714 0f 2008 on
which the complete reliance has been placed by the First
Party. But the key witness of the First Party has deposed in
cross examination that he had never seen these documents.

17. The third witness—R.R. Tiwari (Exh. 50) of the
First Party has deposed that he was working as J.T.O.
Kedgaon between 16-5-1997 to 30-5-2002. By virtue of the
Circular No, 270/6/845TN New Delhi dated 30-3-1985 the
recruitment and employment of casual labour has been
banned for any type of work in telecommunication
department. He specifically deposed that between
16-3-1997 to 30-5-2002. the Second Party had never worked
under him either as regular employee or as casual employee
and he never made any payment of wages to the Second
party Ramesh Khaladkar and therefore never opted
signature of Second Party. It is further evident from his
testimony that D.G.M. (HRD) of BSNL, Pune vide letter
No. PTA/R-38/VII-AF-1V/1/16 dated 31-12-2002 instructed
D.E. Daund to immediately submit information in respect
of eight persons to ascertain whether payment had been
made to them by the BSNL at any point of time. The name
of the Second Party was included in that list of eight
persons. He also deposed that the Second Party admitted
in his presence that any payment was never made to him
by the Frist Party and the Second Party signed the said
form (Exh. 47) in his presence. He further deposed that as
per the instructions of .E. Daund he had submitted the
information vide letter dated 21-3-2005 addressed to D.E.
Daund. The Second Party declined to cross examine this
witness and directly placed reliance on the two documents
at Exh. 46 and 47.

18, From thisdocument (Exh. 46), it is clear that Dy,
General Manager (HRD), BSNL, Pune had made enquiry
vide this letter, with the Divisional Engineer (Daund) about
eight persons including the Second Party to furnish
information with detailed payment made to above

mentioned PTCLs working in SDE Kedgaon by checking
previous record and to tell whether this PTCLs had worked
for 240 days and whether any payments were made by the
department. From this document (Exh. 46) which has been
relied by both the sides, it is clear that the Second Party
was workingas PTCL i.e. Part time casual labour alongwith
other seven casual labours with sub-divisional Engineer
Kedgaon and actual information was sort for whether they
had completed 240 days and whether any payments were
made. In the prescribed proforma (Exh. 47)at Serial No. 10
the number of days have been shown in the year 1988 and
1989 worked by the Second Party with the Frist Party , and
the certificate was put therein by the JTO- Junior
Telecommunication Officer. On back page of it. only date
is of appointment/ engagement has not been mentioned.

19. Now coming to the last witness-Vijay Kumar
Giridharilal Paliwal {Exh. 60) of the First Party. He has
deposed that he was working as Junior Telecom Officer
from 15-10-1994 to 30-4-2003.

20. Tt is evident from his testimony that he came at
Kedgaon as Junior Telecom Officer from 1-5-2003 and
worked there till 3-8-2003. He specifically deposed that any
Khaladkar was not working under him during that period.
This witness was also declined to be crossed by the Second
Party probably for the reason that the tenure of'this witness
at Kedgaon was much after the alleged date of termination
i.e. 1-1-2000 and hence his testimony is practically of no
use even to the First Party as he was not working in that
period, especially when he did not depose at all that he had
seen the record and did not see the name of the Second
Party.

21. In addition to the documents Ixh. 46 and 47, the
Frist Party has alsc produced other documents at Exh. 52
to 59 which are circulars, correspondence regarding tenders
filled by the contractors, tender notice issued to various
contractors, account statements etc. which are not directly
related to the issue in dispute. The main documents relied
upon by the First Party are Exh. 46 and 47 and those two
documents have also depicted that the Second Party was
inthe employement of the First Party in the vear [988 and
1989 and compieted more than 50 days and 250 days
respectively.

22. The learned Advocate—Mr. Khandekar, for the
First Party, has submitted that the Second Party has not
specifically deposed the date of his initial appointment.
Once he had deposed that he was appointed from 6-5-1998
and other time deposed that he was appointed from 5-6-
1998. He also submitted that as per section 25(b), 240 days
continuous service has to be seen in preceding 12 months
but asthe reference is made after three years in 2004, there

. is non-compliance of section 25(b). He aiso submitted that

the statement of claim was not filed within 15 days from the
date ofreference order and no delay for the same has been
caused.
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23. Per contra, the learned Advocate-Mr.
Shikarkhane, for the Second Party, has submitted that
preceding 12 months are to be counted from the date of
terminaticn and not from the date of reference. So aiso,
the statement of claim has to be filed within 15 days from
the date of receipt of notice and if it is not filed and
permitted later on by the Court, it cannot be said to be
delay in filing statement of claim.

24. Having considered the submissions tabled by
both the sides and going through the provisions of Section
25(b) of the Industrial Disputes Act, 1947, the submissions
made by the learned Advocate-Mr. Shikarkhane, for the
Second Party sounds convincing as preceding 12 months
has to be counted from the date of the termination. So also,
when the statement of claim has been accepted by the
court, even after | 5 days it means delay has been condoned
and no adverse effect on the merits of the case of the
Second Party. '

25. The learned Advocate—Mr, Khandekar, for the
First Party , has submitted that digging holes and erecting
poles is the work of temporary nature and hence any relief
of reinstatement cannot be granted. He placed his reliance
on the cases of M P. Electricity Board v/s. Hariram (2004) 8
Supreme Court Cases 246.

On employer-employee relationship, he has further
submitted that there should be person employed, work
should be given to him and directions should alsp be given
1o do the work in a particular manner and remuneration
must be paid. He placed his reliance in the cases of AIR
1957 SC 264 and submitted that in Form (Exh. 47) the Second
Party has not mentioned the remuneration. It means he
was not having any remuneration.

26. Per contra, the learned Advocate—Mr.
Shikarkhane, for the Second Party, has submitted that the
documents {Exh. 46) and (Exh, 47} were produced by the
First Party which are clearly showing that not only Second
Party, but other seven workers were also working with the
First Party and in the prescribed format, it the remuneration
is not mentioned, it cannot be considered adverse to the
fact, otherwise established employee.

27. Having considered the submissions tabied by
both the sides, one thing is clear that from the documents
(Exh. 46) and (Exh. 47) that the Second Party alongwith
other seven workers were working ~s cusual labourers with
the First Party and it really does not make any difference if
the Second Party did not mention remuneration in the format
(Exh. 47)because it is in English and it might have been
filled by some office employee on behalf of the Second
Party, especially when the Second Party has clearly
deposed that he was paid salary of Rs. 1000 per month by
obtaining his signature in the diary and it has not been
specifically challenged in cross examination by the First

Party.

28. The learned Advocate—Mr. A Y. Shikarkhane,
for the Second Party , has submitted that the Second Party
has completed continuous 240 days in the employment of
the First Party. But at the same time, while terminating his
services, the compliance of Section 25-F was not done by
the First Party by not paying any notice pay and
retrenchment compensation and hence, he be reinstated
with continuity of service and full back wages.

Per contra, the learned Advocate—- Mr. Khandekar,
for the First Party, has submitted that the entire burden
was on the Second Party to prove that he had worked with
the First Party but for want of any documentary evidence,
it could not be proved. He picked the admission given by
the witness No. 2 in cross examination that he was the
only employee working at Nangaon. He placed his reliance
on the cases of Mukund Staff & Officers Association v/s.
Mukund Limited [2007 {6) ALL MR 312} and Secretary,
State of Kamataka and others v/s. Umadevi and others
(AIR 2006 Surpreme Court 1806).

29. Having considered the submissions tabled by
both the sides, considering the ratio of the authority of
Mukund Staff & Officers Association v/s. Mukund Limited
[2007 (6) ALL MR 312], it is clear that the burden is on the
Second Party to establish it when the claim has been denied
by the First Party. The sum and substance of the second
authority relied upon by the First Party is that the temporary
employees appointed in  violation of the constitutional
scheme do not have any legal right to be permanently
absorbed in the employment. The facts of the instant case
being absolutely different than that of the foregoing
authority, it cannot be made applicable in the instant case
because it has been no where taken the stand by the First
Party about the appointment by violation of the
constitutional scheme.

. 30. Having considered the foregoing discussions
coupled with the corroborated testimony of the Second
Party and failure on the part of the First Party, to adduce
any adverse evidence, I dauntlessiy reach the conclusion
that the employer employee relationship exists between
the Second Party and Frist Party  and as the compliance
of Section 25-F was not done by the First Party at the time
of termination of services, it is held that he was illegally
terminated by the First party. 1, thercfore. answer this issue
No. | and 2 accordingly.

31.Issue No. 3 : In view of the findings on the issue
Nos. | and 2, keeping in view the facts and circumstances
of the Second Party witness, so far as the reinstatement
and continuity of service are concerned, the fearned
Advocate—Mr. Khandekar, for the First Party has
submitted that when there is ban of service, reinstatement
cannot be granted and if the appointment is made by the
person having no authority it is void appoiniment and any
relief cannot be granted. With this he placed his reliance
on the cases of National Fertilizers Ltd. and others vss.
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Somvir Singh (2006) 5 Supreme Court Cases 493 and M.P.
Housing Board and another v/s/ Manoj Shrivastava (2006)
2 Supreme Court Cases 702.

32. In view of these established facts as discussed
herein above, it makes no difference even if the employment
is banned subsequently, when the case of the Second Party
is proved as per the findings on issue No. | and 2. Hence in
view of the findings on issue No. 1 and 2 keeping in view
the established facts and circumstances of the case. I
dauntlessly reach the conclusion that the Second Party is
entitled to the reinstatement and continuity of service but
it does not mean that he is automatically entitled for the
back wages. For that he was supposed to adduce evidence
about his efforts to get alternative employment but he did
not depose anything on that even after getting second
opportunity. Any evidence in that regard has not been
adduced by the Second Party and hence the First Party
was not required to be adduced any evidence on gainful
employment. I, therefore, reach the conclusion that though
the Second Party is entitled for reinstatement with
continuity of service, he is not entitled for any back wages.
[, therefore, answer this issue No. 3 accordingly and in the
aftermath, pass following order :

ORDER

The reference is allowed. The First Party is directed
to reinstate the Second Party with continuity of service as
a full time casual labour in regular vacancy wherever it is
available. The prayer of back wages is rejected. No order
as to the costs.

Place : Pune
Date : 28-4-2010
P.T.RAHULE, Presiding Officer
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New Dethi, the 21st July, 2010

S.0. 2006.—in pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. MNo. 19/
2006) ofthe Central Government Industrial Tribunal No. |
New Delhi  as shown in the annexure, s the industrial
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dispute between the employers in relation to the
management of MTNL and their workman, which was
received by the Central Government on 21-07-2010.

[No.L-40011/20/2005-IR (DU}
JOHAN TOPNO, Under Secy.

ANNEXURE

BEFORE DR. R. K. YADAV PRESIDING OFFICER,
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL
No. 1, KARKARDOOMA COURT COMPLEX DELHI

L. D. No. 1972006
The Chairman

MTNL (DOT) ex. Employees Association,
House No. BA/81 A, Janak Puri,
New Dethi-110058

..... Claimant
Versus
The General Manager (Administration),
Mahanagar Telephone Nigam Limited,
3rd Floor, Khursheed Lal Bhawan,
New Delhi
....Management

AWARD

Mahanagar Telephone Nigam Limited (MTNL),
Deptt. of Telecommunication, Government of India 1ssued
Circular dated 27th April, 1994 to restructure various
cadres and to form a scparate cadre with designation of
Senior Telecommunication Operating Assistant (STOA).
Employees of three categories viz. Phone Mechanic,
Telecom Technica! Acssistant and Senior Telccom
Operator Assistant, were to men this restructured cadr
Employees having qualificaiion i 1 G+2 ar ahove were Kept
in walk-in category while employees having lesser qualifi-
cation were to undergo a screening test for
promotion. Thereafier, they were to require to undergo 2
training. Options were invited from emplovess ¥ the
respective categories for undergoing training for promo-
tion in restructured cadre. Shri Satyawan, who was
working in ane of the categories referred above and =
geaduats, enzreised his option for training for promenn to
restrucivred cadre in June, 2000, Shri Shiv A
empiovee who was junior to bim and having uwalilication
lesser than Shri Satyawan, gave option for proroiion
restreciured cadre on 22-9-1995, He qualified screening
test and was deputed for training on 17th January. 1997
He was promated to restructured cadre on 14th February,
1997. Shri Satyawan superannuated on 31 st March, 2043,
After his superannuation, he raised a dispute that with a
view to victimise hitn he was sent to training much later
than Shri Shiv Kumar. He ciaimed that he may be deemed
to have been promotad alongwith Shri Shiv Kumar
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and his consequential benefits in the form of pay and
pension may be released accordingly. Conciliation
proceedings failed. Conciliation Officer submitted his
failure report. The appropriate Government referred the
dispute to this Tribunal for adjudication vide order No. -
40011/20/2005-IR (DU), New Delhi dated 6th June, 2006, in
following terms

“Whether the fixation of pay of Shri Satyawan at a
lower stage than Shri Shiv Kumar who is junior to
Shri Satyawan by more than 6 months is just, fair and
legal 7 If not, what relief Lhii Satyawan is entitled
and from which date?”

2. A corrigendum was issued by the appropriate
Government vide Order No. L-4001 1/20/2003-1R (DU), New
Delhi dated 6th June, 2006, which is extracted thus:

“In this Ministry’s order of even no. dt. 6-6-2006
referred to Industrial Dispute hetween the manage-
ment of MTNL and their workman Shri Satyawan for
adjudication, for the words “Central Government
Industrial Tribunal-cum-Labour Court, New Delhi”
wherever they appear the words Central Government
Industrial Tribunal-cum - Labour Court, No.1, New
Delhi shall be substituted”.

3. Claim statement was filed by Shri Satyawan
pleading that he was an employee or MTNL., a Government
of India undertaking, with good track record of service, He
was put to victimisation due to impect handling of his
promotion, which resulted in fixation of his pay at lower
stage than Shri Shiv Kumar, who was junior to him by 6
months. Fixation of his salary at a lower stage resulted in
lower fixation of his pension and releasc of retrial benefits.
He wrote to Executive Director, MTNL and made
representations in that regard, but to no avail. A casual
reply was given by Sub-Divisional Engincer on
1sl February, 20006 attributing lapses on his part, relating to
exercise of option for training at a belated stage. He presents
that his expressed his willingness to urdergo aining in
the vear 1998, which fact was highlightos! @
letter 27th October, 1999, He presents i, . e
his senjority qua Shri Shiv Kumar besides, ¢ ivnee i
his wages and gualification. Accordingly to fisn. Shri Shiv
Kumar wa - preferred than him and the management had

victimise § him. He claims that anomaly in i v, Thay

se corected by re-fixation of his salary talkon fenmed
to have been promoted on 14th Februat . snd his
consequential benefits, alongwith relens. ai p
accordingly. may be awarded.

250N

4. Claim was resisted by the management pleading
that the dispute doesn’t relate to i ~harge, dismissal,
retrenchment or termination of service of Shri Satyawan,
The dispute war not espovsed by the union of the
establishment of the manage: npute hias
not acquire a character of anivdusrinl disy s, Sinoe it is

ant. Hence, the

an individual dispute, neither the appropriate Govern::.
could refer it for adjudication, nor this Tribunai
jurisdiction to entertain it. Since Shri Salvawan s .
superanhuated, relationship of employer and an emp::
between the paries stood snapped.

5. 1t has been projected that Deptt. of Telecor
munication reconstructed various cadres and new cadre -
STOA(P) was formed. Options were invited [rom Telephi.
Opsrators iur promotien to newly re-structured ¢
Shri Shiv Kumar exercised option on 22-9- 1995 and gual::
screening test, since hiz qualification wos rarcicuiati
He was deputed for training on 17th January, 1994 0
promoted on 14th February, 1997. Shri Satyawan excre o
his option on 2nd May, 2000 and was sent for trainin: -
5th may, 2000, since he was selected under walk-in -0
as having qualification 10+2 or higher. He was proi.
on 31d June, 2000. It has been denied that he exerzis.: '
option to undergoe training in the year 1998, It has i
claimed that Shri Sztyawan waited for his superannu
and then raised the dispute with ulterior motive. His cizo
is misconceived and liable to be dismissed.

6. Shri Satyawan has examined himself in surpe i
his claim. Shri Madan Gopal, Assistant General My«
{Administration I1), Office of the General hia-
{Administration) entcred the witness box 1o testits ..
on behalf of the Management. No other vitne.
examined by either of the parties.

7. Arguments were heard at the bar. Shri - &
Aggarwal, Retd. Personnel Officer, assizted by ~in
Satyawan advanced arguments on behali of the claiman:
Shri Dinesh Agnani, authorised representative, advune:
arguments on behalf of the Management, | have giver s
careful considerations to the arguments at the bar s
cautiousty perused ihe record. My findings on issun
involve in the controversy are as follows;

8. At the outset, Shri Agnani presents that clai
raised by Shri Satyawan is an individual dispute %,
presents that the claim has not been espoused by a v+ -
of the establishment of the management. te cont- 1
that only ciaims relating to discharge, dismis.!
retrenchment or termination of service of Shri Sat . on
could be raised by him. without espousal, under praveii
of Section 2A of the Industrial Dispute Act, 1947 (ir -t
the Act), Since the dispute is not covered with tie ambil v
the said section. It has not acquired o character of
industrial dispute, without being cspoused in
representative union. When called upon to repls
submissions raised by Shri Agnani, the workman ur S
Aggarwal had to cut a sorry figure,

9. Provisions of Section 10 of the Act make it clear
that the appropriate Government may refer an existing or
apprehended dispute to an Industrial Tribunal for
adjudication. Industrial dispute has been defined by clone
(K) of Section 2 of the Act. Definition given in the w
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sub-section encompasses within its sweep any dispute or
difierence between the employer and employers, or between
employer and workmen or between workmen and workmen,
which is connected with the employment or non-
cmplovinent or terms of employment or with the conditions
wflabour of any person. The Act is a legislation relating to
what is known as “collective bargaining” in the economic
tield. This policy of the legislature is also implicit in the
definition of the industrial dispute,

10. The Apex Court in Bombay Union of Journfist
L1561 (1) LLJ 436] has observed that in each case n
ascertaining whether an individual dispute has acquired
the character of an industrial dispute, the test is whether at
the date of reference, the dispute was taken up as subs nitt2d
by the union of the workmen of the employer against v/hom
ine dispute is raised by an individual workman or by an
appreciable number of workmen. In order, therefore, to
convert an individual dispute into an industrial dispute, it
“25 to be established that it has been taken up by the
union of employees of the establishment or by an
appreciable number of the employees of the establishment.
/s far as union of the workmen of establishment itself is
wencerned, the problem of espousal by them generally
presents ittle difficulty, since such workmen who are
members of such unions generally have a continuity of
inierest with an individual employee who is one of their
feilow workman. But difficulty arise when the cause of a
workman, in a particuiar establishment is sponsored by a
union which is not of the workmen of that establishment
mut s one of which membership is open to workmen of
rrelic establishment as weil as in that industry. In such a
<ase a union which has only microscopic number of the
workmen as its member, cannot sponsor any dispute arising
hetween the workmen and the management. A
representative character of the union has to be gathered
from the strength of the actual number of co-workers
~nunsoring the dispute. The mere fact that a substantial
nuimber of workmen of the establishment in which the
woneerned workman was employee were also members of
th= union would not constitute sponsorship. It must he
stawn that they were connected together and arrived at
s understanding by a resolution or by other means and

slivetively submitted the dispute.

1. The expression “industrial disputes” has been
constiued by the Apex Court to include individual disputes,
ecause of the scheme of the Act. In Raghu Nath Gopal
Parvardhan [1957(1) LL) 27] the Apex Court ruled as to
what dispute can be called as an industrial dispute. 1t was
laid thereon that (1) a dispute between the employerand a
single workinan cannot be an industrial dispute, (2) it can
not be per-se be an industrial dispute but may become if it
i 1aken up by a trade union or a number of workmen. In
Dharampal Prem Chand [1965 (1) 11.J 668] it was commanded
v the Apex Court that a dispute raised by a single
workiman cannot become an industrial dispute unless it is

supported either by his union or in the absence of a union
by substantial number of workmen. Same law was iaid in
the case of Indian Express Newspaper (Pvt.) Limited [ 1970
(1) LLJ 132}. However in Western India Match Company
(1970 (11) LLI 256], the Apex Court referred the precedent
in Drona Kuchi Tea Estate’s case [1958 (1) LLJ 500} and
ruled that a dispute relating to “any person becomes a
dispute where the person in respect of whom it is raised 1s
one in whose employment, non employment, terms of
employment or conditions of labour, the parties disputc
for a direct or substantial interest”.

12. What a substantial or considerable number of
workmen would be in a given case, depend on particular
facts of the case; The fact that an “industrial dispute™, is
supported by other workmen will have to be established
either in the form of a resolution of the union of which
workman may be :.1ember or of the workmen themseli<s
who support the dispule or in any other manner, From tie
mere fact that a general union, at whose instance ai:
“industrial dispute™ concerning an individual workman is
referred for adjudication, has on its roll a few ofthe workmen
of the establishment as its members, it cannot be inferrad
that the individual dispute has been converted into a
“ industrial dispute”. The Tribunal has therefore, to consider
the question as to how many of the fellow workman actually
espoused the cause of the concerned workman by
participating in the particular resolution of the Union. In
the absence of a such a determination by the Tribunal, it
cannot be said that the individuai dispute acquired the
character of an industrial dispute and the Tribunal will not
acquire jurisdiction to adjudicate upon the dispute.
Nevertheless, in order to make a dispute an industrial
dispute, it is not necessary that there should always be a
resoluticn of substantial or appreciable number of workmen.
What is ncacssary is that there should be some express or
collective will of a substantial or an appreciable member of
the workimer treating the cause of the individual workman
as their own cause. Law to this effect was laid in
P. Somasundrameran [ 1970 (1) LLJ 558].

13. It is not necessary that the sponsoring union is a
registered trade union or a recognized trade union. Once it
is shown that a body of substantial number of workmen
either acting through a union or otherwise had sponsored
the workman’s cause, it is sufficient to convert it into an
industrial dispute. In Pardeep Lamp Works {1970 (I} LLJ
507] complaints relating to dispute of ten workmen were
filed before the Conciliation Officer by the individual
workmen themselves. But their case was subsequently
taken up by a new union formed by a large number of co-
workmen, if not a majority of them. Since this union was
not registered or recognized, the workman elected five
representatives to prosequte the cases of ten dismissed
workmen. Thus cases of the dismissed workman were
espoused by the new union, vet unregistered and
unrecognized. The Apex Court hold that the fact that these
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Jdisputes were niot taken up by a registered or recognized
union does not mean that they were not “industrial dispute”.

t4, Tt is not expedient that same union should remain
incharge of that dispute til! its adjudication. The dispute
may be espoused by the workmen of an establishment,
through a particular union for making such a dispute an
“industrial dispute”, while the workman may be represented
before the Tribunal for the purpose of Section 36 of the
Act by a number of executive or office bearer of altogether
another union. The crux of the matter is that the dispute
should be a dispute between the employer and his workmen.
It is not necessary that the dispute must be espoused or
conducted only by a registered trade union. Even if a trade
union ceases to be registered trade union during
continuance of adjudication proceedings that would not
affect the maintainability of the order of reference. Law to
this effect was laid by the High Court of Orissa in Garmmon
India Limited [1974 (11) LLJ 34]. For ascertaining as to
whether an individual dispute has acquired character of an
individual dispute, the test is whether on the date of the
reference the dispute was taken up as supported by the
union of the workmen of the employer against whom the
dispute is raised by the individual workman or by an
appreciable #umber of the workman. In other words, the
validity of the reference of an industrial dispute must be
judged on the facts as they stood on the date of the
reference and not necessarily on the date when the cause
occurs. Reference can be maide to a precedent in Western
India Match Co. Ltd. [1970 (I1) LL1.T 256].

15. No evidence worth name was adduced by the
claimant that his case was espoused by the majority union
of the establishment of the management. In his claim
statement, he does not speak of espousal of his case by a
union, not to talk of majority union of the establishment of
the management. On the other hand, the management
question jurisdiction of this Tribunal claiming that it being
an individual dispute, this Tribunal cannot invoke its
jurisdiction in the matter. For establishing an espousal of
his case, the claimant ought to have proved facts by way
of positive evidence. It is not a case which is covered
within the ambit of Section 2A of'the Act. For desideratum
of evidence, it is to be conciuded that the ¢laimant could
not show that his dispute became an industrial dispute, on
being espousal by the majority union of the establishment
of the management. Dispute referred for adjudication is an
individual dispute, for adjudication of which this Tribunal
cannot assume jurisdiction. On this count, the matter is to
be dicarded by this Tribunal, since it is beyond the pale of
its jurisdiction.

16. Though the matter ought Lo have been discarded
on the threshold, since it is an individual dispute, yet 1
think it is expedient to appreciate merits of the controversy.
It iz not a matler of dispute that circular Ex. MWI/1 was
issued by the Deptt. of Telecom for restructuring of various

cadres to form a separate cadre of Senior Icle-
communication Operating Assistant. As per the said
circular, an eligibility list and select pane! of the candidates
was to be drafted for training against the posts of
restructured cadre. Options were to be called from the
.prospectiye officers seeking their absorption for
restructured cadre. The Deptt. of Telecommunication was
supposed to identify from those volunteers. the candidates
who were to form part of walk-in group. A screening test
was to be conducted for the eligible velunteers who were
not to form part of the walk-in group. Telecommunication
Technictan Assistants, the category to which. the claimant
belonged, having following qualifications were to form part
of walk-in group : '

D All group C employees borne on regular
establishment in Telecom. Engineering branch
of department possessing minimum
qualification of 3 years Diploma in Electrical’
Mechanical/Radio/Technical/Electronic Engg.
awarded by any technical institute recognised
by the Central/State Governmnt after
10th standard,

(i) Technicians who ‘have 10 - 2 qualitications or
equivalent qualitications or higher
qualifications like B.Sc., M.Sc. etc.

(iii) Technicians holding 2 years ITI Diploma
Certificate after Matricutation.

All other technicians who don’t hold above
qualifications were to undergo screening test for getting a
place in select panel of candidates for training against posts
of restructured cadre. Yearly select pancl was to be
prepared. The candidates drafted for training were 1o be
promoted after undergoing the required training.

17. Conditions of the said circular make it clear that
an option was to be exercised by the claimant {or
undergoing a training for promotion to the restructured
cadre. Shri Satyawan exercised his option for being sen to
training on 2nd May, 2000. He was sent for training on 3th
May, 2000 and was promoted in June. 2000, as testificd by
Shri Madan Gopal in bold werds in that regards.
Shri Satyawan could not dispel facts presented by
Shri Madan Gopal either by way of positive evidence or by
way of purification of his testimony in the form of cross-
examination. Consequently, it is evident that Shri Satyvawan
could not be sent on training prior to May, 2000, since he
opted not to exercise an option in that regard.

18. Could management take recourse of sending all
officials of various cardres to training for promotion to the
restructured cadre ? Answer lies in negative. No emplover
can force his employee to undergo a training and promote
him against his will. [t is sweet will of the employee to opt
for a training and be away from his housc for that purpose.
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He has to decide whether his faculties of body permit him
to undergo such training or he was ready o take up
particular kind of spectalised job. These factors are such
which weigh in favour of the management to the effect

that it was justified in calling options from all eligible
employees. Circular Ex. M W 1/1 also speak of options
from cligible employees. Therefore, it is evident that

Shri Satyawan was not to be sent for training, without

exercise of an option in that regard. Shri Satyawan opted
for training in 2000. In 1997, Shri Shiv Kumar was promoted
to restructured cadre. His promotion to higher cadre could
not evoke any response in Shri Satyawan to exercise his
option for training for promotion to restructured cadre. For
more than 3 years, Shri Satyawan remained in slumbers.
When he felt necessity, he exercised option and went for
training. Therefore, no illegality, unfairness or
unjustifiability can be attributed to the action of the
management in not sending Shri Satyawan to training in
1997 and promote him along with Shri Shiv Kumar, who
took required training after passing of screening test.
Shri Satyawan has no case even on merits

19.In view of all these reasons, Shri Satyawan could
not attribute any illegality, unfairness or unjustifiability to
the action of the management in not promoting him to the
post of. Senior Telecommunication Operating Assistant
{STOA). Since he was not entitled to be promoted to that
post prior to June, 2000, he cannot claim salary of the said
post. His junior who put in more labour, effort and experties
rose to ladder earlier than Shri Satyawan and earmed higher
wages. Therefore, Shri Satyawan cannot seek parity with
Shri Shiv Kumar. Shri Satyawan could not show a case for
indulgence, He is not entitied to any relief. His claim
deserves dismissal and the same is dismissed. An award
is, accordingly, passed. It be sent to the appropriate
Govemment for publication.

Dated: 29.6.2010
Dr. R. K. YADAV, Presiding Officer
=% faeet, 21 9o, 2010
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(€. Ta- 400127109, 99, 556/2000-3TEAR(ER]) 1,
[H. TA- 40012/29/2002-3EAR(TIY) ],

[ w-40012/199, 51,192, 268, 391, 581/2000-3W(Z) ],
- (4. T@- 40012/14/2001 -3 (S 1,
e A9, R wiw

New Delhi, the 21st July, 2010

8.0. 2007.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby pubiishes the Award (Ref. No. 216,
2422000, 12472001, 82/2002, 312,231, 304, 335/2000, 22, 140,
204/2001) of the Central Government Industrial Tribunal-
cum-Labour Court No. | Chandigarh as shown in the
Annexure, in the industrial dispute between the employers
in relation to the management of Department of Telecom
and their workman, which was received by the Central
Government on 21-07-2010

MNos.L-40012/109, 99, 556/2000-IR (DU)],
[No. L-40012/29/2002-IR (DUY],
L-40012/199,51, 192,268,391, 581/2000-IR (DU},

{No. L-40012/14/2001-IR (DU}],
JOHAN TOPNQ, Under Secy.

ANNEXURE

BEFORE SHRI GYANENDRA KUMAR SHARMA,
PRESIDING OFFICER, CENTRAL GOYERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR
COURT-1, CHANDIGARH

Case 1. D No’s., (as per list mentioned below).
Shri Dharam Pal and 10 Others
.. Applicants
Versus
The General Manager, Telecommunication
.. .Respondent
APPEARANCES

For the Workman Shri Arun Batra. Manjit Dhiman,
O.P. Batra. Hardial Singh.
M.R. Dhiman, R. P. Rana,

Advocates.

For the Management : ShriG.C. Babbar & Anish Babbar,
Advocates.

AWARD
Passed on:28-6-2010

This award shall disposed of eleven references and
industrial disputes pending adjudication before this
Tribunal relating to different workmen against the same
management i.e. Telecommunication department. The
references and industrial disputes which are being disposed
of by this award are as follows:
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Parties Name

§ 3001271092000 IR(DU T dated 30-03-2000

L-4001 2/199/2000-1R(DU) dated 31-05-2000
L4080 12/556.2000-1R{ DU ) dated 13-03-2001
1 ~40012292002-[R (DU dated 21-05-2002
L300 127 199:22000-1R( DU dated 31-07-2000
L-10012/51:22000-1R¢ DU dated 30-03-2000
L-4001 21922000-1R{DU) dated 31-07-2000
L-40012268:2000-1R(DU )y dated 298-2000
L0061 2391.2000-1R(DU dated 27-12-2000
L4001 258 12000-1R (DU dated 26-03-2001

Dharampal versus Telecommunication
Ashok Kumar- do

Karamjit Singh--—do

CGurdeep | al-—do——

Inderjit Chaudhary- - do

Sanjeev Kumar -- do-

Jaswant Singh—do-

Shivyi Ram--do

Rashid Khan- do

i 20472040

L-400127 142001 - 1R DU dated 24-04-2001

Jagjiwan Ram --do--

Ram hwan Ram-—do

Commorn questions of law and facts are imuolved in
dh e se references, aecordingly, forends of justice, afl the
acferences are answered by this smgle Award The Award
Bas been sent o Central Government
relerences for publication and the L refurences are on
same issue telated with the 41 references.

in another 41

[nall the |1 references and industrial disputes, 1t is
ibe case of the workmen that they were appointed by the
management for discharging various availubic work and
Jduties en different dates. Some of the waorkmen have
vldmed that they were engaged as casual fubour. whereas,
others have clinmed to be engaged as lineman/mailinan/
clectrician. It s also the contention of every workman that
i services were terminated without any notice or one
munth waees o lteu of notice and retrenchment
cainmpensation, Juniors were retained and new hands were
cngaged after termination of their services. Almost in all
ihe references there 1s a commen plea of all the workman
that the nuanagement has shown them on centract but the
s catled contract is a paper arrangement. camoulflage and
sune. Phey were engaged by the management directly.
Wayes were paid by the management and they have worked
directly under the administrative control of the management.

On the ether hand. management in all the cases has
centended that there was no master servant relutionship
botwern the management and the workman., The services
of the workman were provided with o the management by
woone was appointed directly by the

LOMTRETOY L

daanagement.

Evidence of every workmen was recorded al
Lrapadv Inoraost of the cases Shri Ashok Kumar ED,
Chesaly Telecomniunication was cross-examined on
pehall of the management. Some other officers of the

felecommunication department were  also cross-

examinicd on behall of the management at Lot
heard the arguments s length, Learned counsels ios
workmen have relied upon the following e Tav

N S.M. Nilajbar and others versas e
District Manager. Karnataha 200301 Sagi

Court Cases 27,

(2} FCILL Harvana Versus Presiding Chiieer CGl -
cum-L.C-1, Chandigarh and others 1987 7
Service Law Reporter 678,

(3) Bharar Heavy Electronics Limited versns S,
of TLP and others 2003 (6) Supreme o
Cases 528

(G Bank of Buroda versus Ghemarbla flagn
Rabart 20035¢10) Supreme Cowrt Cases Y57

(3) Mahaiashtri State Road Uransport Corpoiat.
and another versus Casteribe Rajva Paris i
Karamchan Sanghatana 2000 (8) Suprome O
Cases. 5536

{6) Steel Authority of India Lonited and ot o
versus National Uinion Water Workers o
others AIR 2001 Supreme Court 382701

On the other and Tearned counsed for the e o
has cited and relied upon the following case Fiws

(1} Steel Authority of India Uimited and othe,
versus Natonal Union Water Workers anc

others ATR 2001 Supreme Couwrt 3327(10

(2) OM, ONGC, Shilchar versus ONGU Contragtiss
Workers Union, 2008 (11.IR)Y 801, Supreme Connt
Cases.

3 TFood Corporadion of india and arhors Vierse
Presiding Officer, Cenural Governm
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Industrial Tribunal-cum Labour Court-1,
Chandigarh and others 2008 LLR 391.

I have gone through all the case laws cited and relied
upon by both of the parties. | have also perused the
¢vidence oral and decumentary and other materials on

record.

After perusal of the pleadings and evidence of the
parties, the main issues for adjudication before this Tribunal
i all the reterences and industrial disputes are as
fotows —

{ 1y Whether uny contract was entered into in between
the contractor and the management of BSNL for
supplying contract labour?

(23 Whether it is possible under the law to execute a
contract to supply labour in numbers without
identity of the workman? If no, its effects?

() Whether the supply of labour without disclosing
the identity of workman violates his right to life
and personal liberty as protected under Article 21
of the Constitution?

(4 [f'thereis any irregularity or illegality in executing
a contract and Jor in supplying the labour, what
will be its effects?

i5: Whether the workmen have established that they
were directly engaged and have worked with the
management under the supervision of
teteconymunication?

t6)  Therelicefl if any?

Al the issues have heen raised by the parties

durimg arguments.

Atter hearing the parties and perusing all the materials
o record. am adjudicating and answering the references
and industrial dispules as per the issues framed. [ am
answeoring these issues one by one. Before answering the
fssnes 1t is also important to mention that in industrial
disputes no. 216/2G00, 231,2000, 304/2000, 335/2000,
22°2001, 1402001, 204/2007. it is mentioned that workmen
were working through contractor. The name of the
contractor 15 also mentioned in the references. [n rest of
tour industrial disputes namely 1D no. §82/2002, 124/2001,
312220000 24672000, it is not mentioned in the reference that
workman was cngaged through contractor but it is the plea
afthe management that all the workman worked through a
contractor.

So far as the issue ne. | is concern, it s admitted
almest by all the workmen that there were some man in
between the management and the workmen. The evidence
of Shri Mohan Lai (in related case) makes it clear that
payment was made good in the presence of SDO
{‘clecommunication Departiment Sector- 17, Chandigarh. The
man use o come to the office for the payment of wages
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and the same was made good in the presence of SO, He
does not known that man. The circumstaaces speak
themsetves. No workman has denicd for presence ot 2
contractor but they all have said in unanimous words that
the contract, if any, was shame and camouflage. Tt was

~ contended by learned counsels for the workmen that when

the contract was shame and camouflage the contraci
became void ab inttio and all the workmen shall be treated
as the direct employees of the principal emplover.

The management has also produced the contractor
who has categorically deposed that he provided with the
labour to the management. He was also having a contract
with the management. Written contract has also been filed
by the management. No doubt written contract has not
been field in original. Its certified copies have been filed. It
has been the contention of the management that original
contract is not available and traceable in the department
This Tribunal by passing an order suo muto directed the
management to file the original documents regarding the
contract entered into by the department with the contracror.
documents relating to the supply of labour by the
contractor to the management and the docuiments relating
to the pavment of wages by the managemeni to the
confractor and by contractor to the workman. All the
documents have been filed but the same are not in original
Few original documents were filed in the Court but rest
such as the contract agreement ete. were not filed in original.
This issue regarding failure of the management for fiting
the original documents shall be dealt with in arother issue,
whether the contract was shame and camoutlage? In thix
issue, it is established before this Tribunal that there was a
Contractor with whom a contract was entered into hy the
management for supplying the contract labour. Thus. issue
no. 1 is disposed of accordingly.

Issue no. 2 is regarding the nature of the contraci
entered into between the management and the contractor
for supplying contract labour. The conditions under which
a contract can be shame and camoutlage have been ven
well established by Hon'ble the Apex Cowrt in Siea!
Authority of India Limited and another versus Nationai
Union Water workers and others AIR 2001 Supreme Court
352, Hon’ble the Apex Court in the same judgment hag
dealt with the issue very claborately. I hove wone through
the entire judgment and the principles kid dosen by Hon'ble
the Apex Court. particularly the circumstaices under
which a workman, in spite of being supply to the
management by a so called contractor. can be deemed to
be the cmployee of the principal-cmplover? Withous
quoting the relevant paragraphs, | will apply the ratie f
the judgment in the fact and circumstances of the presence
references and industrial disputes.

Thereafter, Hon"ble the Apex Court in GM. ONGC
Shilchar versus ONGC Contractual Workers Union, 2008
LLLR 801 has also dealt with the issuc i specific e,



4986

THE GAZETTE OF INDIA:AUGUST 14, 2010/SHRAVANA 23,1932

[Pawt —-Sec 30

Hon'ble the Apex Court in GM ONGC Shilchar’s case
{supra) has also relied upon the principal laic wown by
Hon'b'> i Apea Court in Steel Authority of India linied’s
case (supra!  Hon’ble Punjab & Haryana High Court tn
FCTand other versus Presiding Officer Central Government
Industrial Fribunal-cum Labour Court-1 Chandicarh end
others 2008 1.1.R 391, on relying upon the pringinles laid
down by Hon'ble the Apex Court in Sieel Authority of
India Limited's Case (supra) and G.M. ONGE Shilchar's
case (suprs) has also dealt with the issue of emplover and
employee ~elationship between the workman and the
management of any organization. honbic Punjab &
Harvana High Court in the said judgment has also dealt
with the circumstances under which & contract can be held
1o be camouilage, shame, merely an eye wash and just a
paper arrangement. If the ratio of all the judgments
mentioned above is taken into considered every workmen
has to be established the following facts:

(N That their existed a master and servant
relationship between the workman and the
management (workman was directly engaged
by the management).

2} [ hat the workman was under the administrative
control of the management.

{3 That there was no contractor in between the
management and the workmen.

i4) I'bat the pavment o wages was made good by
the management te the workman directly and
not by the contractor.

(5) At the cost of the repetition the remittance
rolls for the payiment of wages were made by
the management and not by the contractor.

If the above mentioned ratio of the judaments

mentioned above are applied to the present industrial
dispaies. 1t 1s clear that workman fatled to prove that they

were appointedfengaged by the management of

selecommunication. Every workman has stated i very clear
rerms that ne appomtment letter was given te any of them
by the management. The above mentioned facts have to
e proved by the workmen. There 15 no tota of evidence on
record to prove that any of the workmen was under the
administrative control of the management, No documents
exeept the aflidavit and oral contenioin regarding the
attidavit bave been filed by the management to prove their
initial appointment, administrative contrel vver them and
the pavment of wages. Tt s settled law ol service
purisprudence that o discharge the burden of prove. mere
filing the attidevit is not sufficient, Some cogent evidence
has 1o be field by the workmen to prove that they were
appointed directly by the management. they were under
the adminmistrative control of the munagement and they
were paid wages by the management directly. 1 the
workmen are able to prove above facts, they wili be treated

directed under the service of principal emplover irrespective
of any Contractor in cxistence to supply contract fabour
Under such circumstances the contract shali be deemed to
be camouflage, shame and arbitrary  just as the paper
arrangement to make the payment good 1o the workiman
and to prevent the workmen for elanming their rights under
the Industrial Disputes Act. But it is not the case m the
present industrial disputes. Contract agreemen: is on record.
Documents regarding the payment of wages are also on
record. Few workmen in their evidence recorded betore the
Tribunal admitted that some person used to visit the otfice
of the management for payment of wiges. They also
admitted that pavment was also made good by the
Contracter in the presence of the SDO. For the
administrative control. the workman also faled to e any
cogent evidence like sanction of leave application,
disciplinary action taken by the management ete. {hus,
the workmen have also failed to prove that they were under
the administrative contro!l of the management of
telecommunication.

In five indostrial disputes it has been menuoned by
the workman that they were paid directly. Certain
documents huve been filed by the workmen to prove this
contention. In 1D no. 2162000 the documents filed are ot
the peried which has nowhere mentioned even i stalement
of ¢laim of the workmen. The workimen have said e be
engaged with the management on O1-09-1992 and have
claimed to be terminated from the services on 28-02-1999
but the documents liled by the workmen are for the vear
1986-87. Regarding this period the workmen has not
mentioned anything cven in his stalement of claim. In 1D
no. 23122000 the documents filed by the workiman does not
disclose the proper identity of the workmen. in [ no 82
2002 the documents filed by the workmen does not bear
the name and signature or seal of any authority representing
the Telecommuniciation. These are the photocopies of
certain documents which do not bear the signature. seul
and designation of any authority. In 1Y no. 3042000 and
335/2000 the attendance  sheet bears the name and
signature ol the contractor. Thus, none ol the file bewrs
any authentic document o prove that workmen were
directly enga
directly by the management.

eed by the management and was paid wages

The department of telecommunication has fled the
record relating to the pavment of wages through contractor
This has heen challenged by learned counsel for the
workman on the ground that it is not mentioned in these
documents to whom the payment 15 made 2ood and for
what workmen the pavment was made cond”? The evidencee
of WWI Shri Ashok Kumar and Shri Ramesh Miital makes
it clear that contact was to supply the fabour in numbers
for a particular work and not by name. 1'he contractor was
at liberty even to chiange the workers evervday. Department
was counting the workers in number and has no concern
with the identify of the workmen. On the basis of the number
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of workers, the bill was prepared by the contractor. The
officers of the telecommunication used to verify the bills
by going through the work executed by the labour and the
bilis were accordingly passed. This system, as per the
arguments of learned counsel for the workman, is against
the provisions of Contract Labour (Regulation and
Abolition} Act 1970. The violation of any provision of the
above Act are to be dealt with in another issue. For the
purpose of this issie. 1 am of the view that none of the
workman was directly appointed by the management. None
of'the workmen was under the administrative control of the
management and the pavment of wages were made good
bv the management (o the contractor, and thereafier, by
contractor 1o the workmen. Thus. this issue is disposed off
with the direction and finding that contract was not
camouflage. [t was a legally binding and enforcing contract
between the management and the contractor.

Issue no. 3 isregarding the illegality and irregularity
i making control and supply contracl labour. Number of
instances has been mentioned by learned counscls for the
workmen regarding illegality of contract. As per learncd
counsels for the workmen, there was no permanent office
of the contractor. No documents were supplied by the
contractor. There were irregularities in entering into the
contract. Contract for complete period has not been filed.
On iregularities in supplying of labour, lcarned counse!
for the management has argued that in spite of irregularities
and illegaluies, the contract labour cannot be treated as
the emplovees of the principal employer. Learned counsel
for the workman has stressed upon the issue of violation
of Contract Labour (Regulation and Abolition) Act 1970.
In Steel Authority of India Limited’s case (supra) the issues
of violation of the provisions of Contract Labour
{Regulation and Abolition) Act, 1970 hove been dealt with
in detail. Under what circumstances the contract may held
to be camouflage and shame has been discussed in previous
issues 7 It depends on facts and circumstances of each
case whether the contract execcute in between the
management and the contractor & camouflage and shame?
The Court has to see whethor there is any genuine
contractor, whether there is proper master servant
relationship and whether administrative control over the
workman was that of the management ? The term contract
is defined in the Indian Contract Act. All the agreements
enforceable by law are contracts. Agreements are made by
two persons when they agree on the same thing in the
same sense. The contract iay be in oral or in writing. If the
management and the Couic ot agreed on the same thing
in the same sense, thers w.s 4 waforceehle agreement and
contract between them. When there is an enforceable
agreement and contract, whether the workman can be
treated under direct administration of the management of
telecommunication on account of violation of provisions
of Contract Labour Regulation and Abolition Act, 1970 7 It
15 tiwe 1ssuc of Jaw and has very limited coneeri with the
facts. This issue of law has been raised by frarmed vounsel
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or the workman very lorcely. There may be severai
conditions to constitute the violation of any provisions of
Contract Labour {Resularization and Abolition)y Act [974),
There may be a case where practice of contract labour s
prohibited by appropriate Governiment under Section 1)
1}y or the Act. There may be another issue regarding
registration of the principal employ er under Section 7 of
the Act. There may one more issue regarding licenses by
the contractor under Section 12 of the Act. The issues
raised before the Tribunal is whether on account of any
irregutarity and illegality between the contracter and the
management, if anv. or any provisions of Contract Labour
{Regulation and Aboliticny Act, 1970 have been violated.
the workman shall be deemed to be the employees of the
principal employer { Telecommunication 37

This issuc has been settled by Tontble the Apex
Court in Steet Authority of India Limited's case (supral,
Moreover. Hon'ble Punjab & Harvana High Courtin I
and Others Versus Presiding Officer Central Government
Industrial Tribunal -1 and Others, 2008 .LR 1931 has
decided the issue alfter relyving upon the ratio of Steel
Autherity of india Limited case {(supra). Without quoting
the relevant paragraphs of above mentioned judicial
pronouncements. [ an applying the ratio of the i+ ament
that on account of violation of any provisi .. 0f Section
7, Section 10 and Section 12 of the Coatract Fabour
{Regulation and Abolition) Act, 1970 . the contract labour
cannotl be deemed to be' the direct einp oyees o the
management of Telecommunication. In case of violtion ol
the above mentioned provisions of the Act, only penal
provisions mentioned under Sections 23 & 25 of tiiw Act
are attracted. Hence, it is nowhere provided that such
employees through the contractor would become
employees of the principal employer. Thus, this issue is
answered with the divection thal on any irregulariiy or
illegality in the contrac. or suppiy of wontract labour or ¢
penal provisions mentienaed under Soct
the Contract labour (Reguiation and Abolitiony Act, |
shail follow and none of the workmen can be deemed to be
the employee of the principal employer, Morsover, the law
nrefers the lawfui recrurment, If such practice := adops’
that on account of irregularity and iilegality tn making b
contract or supplying the contract {ahour, the conirag

i ie desansd to be the direct emplovees of the

)

29
s el o
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» very purpose of law preferring the lawial

- frustrated. It is not the mrentio:

¥

ment will

zosfainrs Legislature intends regula:
appoinimeiiils against substantial vacancies and Cahngd
peitit o bye-pass this process.

RS

The nextissie is regarding supply of fabour witha:
ideniity of the warkman. [tis a well established before &
Tribuna! that coniract was 1o supply the contract labour i
numbers. The documants alse make it clear that some thines
the bill was made to the coatracor i number of ;

supplied and sometites By pame Inhoth of e conahions,

if
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in my view, it was [awful for the contractor o supply the
labour in numbers or by name. If the labour is supplicd in
number and after execution of work payment is also made
goad to the contractor on the basis of the number of labour
supplied. it is not bad in faw. Thus. law permits the
management and the contractor to enter into such contract
tor supplying of labour in number even withoul disclosing
the identity of the person. If this act is not against the
provisions of the law that is deemed to be good and valid.
Any agreement can only be frustrated when it is barred by
Jaw. Learned Couinel for the workman Shri Amit Sharma
has raised another issue that i vislates Article 21 ot the
Constitutions regarding right of personal life and liberty.
Learned counsel argued that on supply the contract labour
in number, the Contractor and the Management have
undermined the dignity of the workers. At least it should
have come before the Tribunal that the contractor has
supplied a particular labour for doing a particular work.
Learmed counsel has argued that the very contract is
violative of Article 21 of the Constitution. Articte 21 of'the
Constitution is relating to life and personal liberty of human
being. Article 21 provides that State shall net denied the
right to life and personal liberty of any person without the
procedure established by law. Article 21 contended the
very important fundamental right which cannot be violated
otherwise than the procedure cst’ibli\'hcc by law and the
procedure should also be reasonable. The purpose bevond
the contract was the execution of work through the contract
labour. The work was ¢xecuted and the payment was made
good to the contractor. In none of the case, the workman
has challenged the payment of wages by contractor to the
workman. [t is not in question that the contractor faited to
make the pavinent good to the workman. If the work was
discharged by the workman and the payment was made
good to him. the disclosure of identify makes no difTerent,
The motive of the workmen was to get the work done and
received wages for livelihood and it was satisfied.

Maoreover, this was under the scheme of the Central
Government, the work was carried through the conwract
iubour. So. the procedure for supplsia:
number was in existence and [ am unaish 1o st
violation of the provisions of Article, 21 ofthe ¢
The vires of the scheme is not subiect maiter betore th g
Tribunal and cannot be because of the Himiied jurisdiction
conferre.’ upon this Tribunal,

e haonToan

Without commenting on the procedure. law and
regulations, [ am personally pained by this conuactual
system. But my personal views cannoi over sight the
provisins ot faw. As a discipiined judicial othieo s Tan bound
to abide by the law and my personal teelings aod sentiments
have no rofe to play and cannot obstruet the was of justice
deliverv by law. [ have also one more teeling that workmen
themselves ars r ponsible from such contract system.,
Decline in discipline aud deterieration in work culture in
arganization. in my view. his been muain cause for

I-J

[P I See St

mtroducing this contract system, To improve the woi,
cu'ture and decorum in the office was cause fo
introduction of such scheme. Otherwise then this the
Tribunal has no jurisdiction Lo say anvthing abow e
Government scheme, The Tribunal has to conline itweife
the refecrences referred by the Central Government.

T have answered ail the issue including the last issue
that none of the workman was directly engaged or apnointed
by the management. They have not dircetly worked undey
the administrative control of the management and pavinent
of wages were made cood by the contraciur wid nothn ‘\.L?
management, Accordingiy, on last issue which s regurdine
retief [ am ofthe view that none of the workmen 1s enbithed
for any relief. All the references are accordingdy answersd,
Let Central Government be approached for publicates
award, and thereafter, file be consigned ta record rocin

G K, SHARMAL Presiding Otiie
¢ F=ei, 21 O, 2010

T, 2008.— AT ez At 1947 (s
14) HI YW 17 F ST H, HEA WET A
TS & YaUes & Hag P & ST wEen w ar
Sy H e ot faar o #t weEn wrailr
Aty 3. 2, AR & THRE (WY HEm 12832060
1 WHIT 11 T, T FEA W F1 20 7 2010 & ounA
g3 ol

[ T&A- 40012/74:2008 30 AT 10|
S A, T v

New Delhi, the 2 st Julyv, 2010

5.0. 2008.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 19473, the Centrul
Government hereby publishes the Award (Ref. No. 1283
2006) of'the Central Government Indusirit i vibunal cum
Labour Ceurt No. 1l Chandigarh as shown o the annexure,
in the industrial dlbpul\. between the emplovers in relition
to the management of BSNL and their workman. wh -»
was received by the Central Government on 21-7-20 1.,

[No L0012 7.0 2005-1R 1 -y
JOFIANTGPNO, Uinder e

ANNEXURE

IN THE CENTRALGOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT-IL,
CHANDIGARH

Fresent: Sri A K. Rastogi, Presiding Officer
Case No. LD, 128372K6
Instituted on 29-06-2006
Balwant Singh S/o Shri Mukhtiar Smeh
R/o Vill. Jandi, Ludhiana (Pb.}
JApplican
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Versus

1. The Divisional Engineer

{Telecom Project), BSNL,

Karunamava Building, Parimahal Enclave,
Kasumpti, Shimla (HP)

2. The Divisional Engineer (Telegraphs),
Deptt. of Telecom, Sanatan Dharam Building,
Shimla (HP)

....Responc.ris
APPEARANCES

Sh. R.K.Singh Parmi:, AR
Sh. Sanjay Kashyap, AR
AWARD
Passed on 7 July 2010

Government of India vide Notification No., L-40012/
74/2005 (IR (DUY) Dated 16-01-2006 read with order
No. 40012/74/2005-1R(DU) Dated 9-6-2006 and Corrigendum
dated 11-08-2006 by exercising its powers under Section 10
Sub- section (1) Clause {d) and Sub Section 2A of the
Industrial Disputes Act, 1947 (hereinafter referred as the
Act}, has referred the folowing Industrial dispute for
adjudication to this Tribunal:

For the Workman

For the Management

“Whether the action of the management of BSNL,
Shimla m terminating the services of Shri Balwant
Singh, Ex-Mazdoor, w.e.f. 8-4-99 without complying
with the provisions of the ID Act, 1947 is unjustified
and illegal? If not, to what relief the workman is
entitled to?”

As per claim statement the claimant was appeinted
by the respondents as Daily Rated Mazdoor as per
recrustment rules and he worked continuously from
1-2-1994 10 27-9-1997. Thereafter, he could not attend the
dutics on account of his illness. On recovery, he went to
report for duty on 9-4-1999 along with Medical and Fitness
Cectificates, but instead of taking him in the service, the
respondents terminated his services without issuing any
show, Cause Notice or paying one month wages in lieu of
notice period and retrenchment compensation. The claimant
has further stated that on 30-3-1999 respondent No. 3
seught the permission from the Office of Chairman-cum-
Managing Director for treating the absence of the applicant
on Medical grounds as leave without salary. In the mean-
time. Chainnan-cum-Managing Director issued orders also
that the period of absence due to illness and the
circumstances, which are beyond the control of the
Mazdoor be treated as part of duty for the purpose of
counting number of days put in by the Mazdoor. But in
spite of that order, the workman/claimant got letter from
the Chairman-cum-Managing Director itself, stating that
nobody in the respondents’ office is competent to condone
the break in service for the period, which is more than one

year. Respondents wrongly assumed that there was a break
in the claimant’s service during absence for treatment. It
has also been stated in the claim statement that the absence
from duty is misconduct, but his services were terminated
without any Charge-sheet and enquiry and without any
opportunity for hearing. Moreover, his services were
terminated by order dated 21-4-1999 w.e.f. back date i.e.
8-4-1999, which is not maintainable. He had put in more
than 240 days of service in each completed year of service.
Juniors to the claimant were retained in service and fresh
hands were also recruited, but for the claimant there was
no work as is evident from the termination crder, The
claimant has claimed his reinstatement in service with full
back wages and all attendant benefits.

In a very lengthy reply running into 17 pages, the
case of the respondents is that the claimant was onby
Daily Rated Mazd »or and not a regular Mazdoor or T.5. 3.
even. He had becn engaged on day to day basis whenever
there was work available with the respondents. The
engagement of the claimant as Daily Rated Mazdoor was
terminated with effect from 8-4-1999 due to non-availability
of werk. The claimant never informed about his illness 1
the respondents and the Medical Certificates produced by
him are false and obtained from obliging Medical
Practitioners who are not authorized by the Department of
Telecom. In fact, the claimant himsclf abandoned his
service. He had niot put in continuous service for 240 days
immediately preceding the termination of service and,
therefore, he is net entitled to any bonefit under Scction
25F of the Industrial Disputes Act. There is a ban on
recruitment on Daily Rated Mazdoors and the claimant
cannot ke engaged as such now, nor there is any work
available for the Daily Rated Mazdoor. There is no legal
requirement for Department of Telecommunication to hold
any enquiry against or Charge-sheet the claimant for any
misconduct as alleged. The termination is legal and
valid.

The partics have unnecessarily raised a bogey of
Jong absence of ctaimant from duty, which according to
the ciaimant was on account of the illness and according
io the respondents on account of his abandoning the job.
As it is clear from para 17 of the claim statement and para
one (last lines) from the reply o the respondents, the
services of the claimant weic terminated due to non
availability of work. | need not discuss the justification or
otherwise for the absence of the claimant and the various
documents filed by the parties on this poeint. The simple
question invelved in this reference is:
“Whether on the date of termination of service ie.
§-4-1999 of the claimant, the management had the
work for claimant 7 If not, whether the action of the
managemientirespondents  in lerminating  the
servicas of the claimant without complying with the
provisions oi Industrial Disputes Act, 1947 is
justified and legal 77
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In the matter the ¢!siment has {iled his affidavit
aind certain documents, whichk are mostly refated to
his illness, while the responderits i filed the affidavit
of one Chint Ram, Divisional-Iinginzor {Telecom) in the
office of General Manager Telecom, shimla. They also
have filed ceriain documents: most of them are also
not relevant for the purpose of this reference. The most
relevant rather only relevant documcent is the claimant’s
document Ex. WW-1, which says that the services of
the workman are terminated with eftect from 08-04-
1999 due to nen-availability of work. in his affidavit the
claimant has stated that juniors to him were retained
in service and fresh hands are also being recruited.
But the plea has not been substantiated by any
documentary evidence. Neither the workman
summoned any record from the respondent ner the
witness of the respondent was cross-examined on this
point. During cross-examination, the respondent
witness Chint Ram has stated that on the date of
termination, the work was not available with the
management.

Now the guestion arises whether the workman is
entitled (o the benefit of Section 25F of the Industrial
Disputes Act? Section 25F makes a provision of one
month’s natice in writing or wages for the notice period
and payment of retrenchment compensation 1o a retrenched
employec, who had been in continuous service for not less
than one year. Under Section 258 a deeming clause has
been provided. according to which a workman shall be
deemed to be in continuous service far one vear ifhe during
a period of |2 zulendar months preceiding the date of his
retrenchiment actually worked for 240 davs. Here the
workman was not working for the {ast more than 1% vear
betore his retrenchment. Obviously, he is not entitled to
e benefit of Section 25 F of the Act.

As it has been stated above. there is no evidence to
show that the juniors 10 the claimant were retained in service
aisnd the provisions of Section 250 were vinlated. Nor there
is any evidence that any persos o0 roeruited by the
respondents alter the retrench: he elaimant in
violation ot Scetion 23“ of the ! u‘iuslrial [Sisputes Act.
Theretore, there s no violation of yrovizions of the
Indisstrial Dispules Act in the case i‘:z.' action of the
management g lermnnaiing the services U e workman iy
justified and Llegal, The clomantis net crtiifed w any reliel
Reference is answered aecordiigh | vonmst the claimant
workman. Let o copy of the sty it ihe Central
Government for furthey neoesn nedceand be
consigned after gue comntimey

ASHOK KEMAR 120700 2000 g Otficer
EERLTCI at
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New Decthi, the 21st Julv, 2010

5. 0. 2009.—In pursuance of Section |7 of the

Industrial Disputes Act, 1947 (14 of 1947), the Centrild

Government hereby  publishes the award {Rell Mo

209/2002) of the Central Government [Industrial Tribniai-

cum-Labour Court No.1, Chandigarh as shown in the

Annexure in the industrial dispute betweer: the emplovers in

relation to the management of BSNL and their workman,
which was received by the Central Governmenton 21-7-2014),

[ No. L0012/ 122 20)2- R[> ]
JOHAN TOPNO, Under mecy.
ANNEXURE

BEFORE SHRI GYANENDRA KUMAR SHARMA

PRESIDING OFFICER, CENTRAL GOVERNMENT

INDUSTRIALTRIBUNAL-CUM-LABOUR COUR-1,
CHANDIGARH

Case L. 1I). No. 209/2002
Smt. Rajo Devi, H.No. 4502, Sector-36-D. C handigarh:
Aprhie
Versus
The Executive Engineer (T), BSNL. Eicet. Eivision, Chandigivh
Respusnt ot
APPEARANCES
For the Workman Shri Amil shuing
For the Management Shri Anish Bai
AWARD

Passed on: 23-6-10

Government of [ndia vide notification no. [-44012
122/2002 -IR{IDL)), dated 21-10-2002 by excreising its powers
under Section 10 of the Industrial Disputes Act, (the Actin
short) has referred the following industrnal dispute for
adjudication to this Tribunal :

* Whether the action of the management et BSNL in
terminating the service of Smi. Rajo Devi, Ex-Parl
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time sweepe! is just and legai? If so, what relief the
workman is entitled to?”

After receiving the reference, parties were informed.

Partics appeared and filed their respective pleadings. The-

contention of the workman in nut shell is that she has
worked as part time sweeper (safaiwala) from 1992 1o 27th
of August 2001, As per the policy decision circulated vide
circular letter no. 269-13/99-STN-1I, dated 25-08-2000, she
was eligible for atfording the status of full time casual labour,
but this benefit was illegally denied to her. She requested
number of times for this benefit. In spite of affording this
benefit, her services were terminated on 27-01-2001 against
the provisions of Section 25 F of the Industrial Disputes
Act. No notice or one month wages in lieu of notice and
retrenchment compensation was paid before her
termination. She has completed 240 days of work in the
preceding year from the date of her termination. The
workman has further contended that her juniors were
afforded the status of full time sweeper and later on their
services were regularized by the department of
f'elceommunication. This action of the management is
against the provisions of Section 25 H of the Industrial
Disputes Act,

The management appeared and contested the claim
by filing written statement. Preliminary objections was
raised that the workman was appointed as part time sweeper
by the department and she was accordingly not entitled
for the protection of the provisions of the Industrial
Disputes Act. She was working for less than 4 hours.
Accurdingly, she can not claim the benefit of the circular
mentioned by her. [t was also contended by the
munagement that before raising the industrial dispute, the
workinan fited a petition before the Central Administrative
Tribunal and in compliance of the directions given by the
Central Administrative Tribunal, her representation was
considered and disposed off by the management.

It was further contended by the management that
the workman has failed to disclosed the material fact of her
workiig with Mis. 1DS Infotech Ltd. SCOno. 134-135 Sector-
24 Al as full ime sweeper. That is the reason her services
were lerminated by the department.

Both of the parties were afforded the opportunity of
being heard, Oral evidence was recorded. Relevant
documents were also placed on record. I have heard
the parties at length.

In evidence. the management has claimed that the
workman has veluntarily surrendered her services  as she
was working somewhere else, whereas, in its reply the
management has not hesitate to write that her services
were lerminated because she was working somewhere else
as full time worker having no time for the management. The
workman denied . The workman stated that she was
working with the M/s. 1DS Infotech Limited after her
teymination from the services by the management.

Smt Rajo Devi was cross-examined by the
management in detail on two occasions, namely on
10-0%-2008 and 09-10-2008. The workman denied in her
cross-examination for her working as full time worker with
the IDS Infotech Limited in the period while working with
the management. It was the issue 1o be proved by the
management. Apart from the oral version and oral
contention only one document have been placed on record
said to be issued by the IDS Infotech Limited. It was the
photocopy of the bank document for the month of June
2001. Atserial no. 1 the name of Smt. Rajo Devi, whereas,
at serial no. 2 the name of -Lakhpat Pandit is mentioned.
Not a single question has been asked by the management
trom the witness that the name at serial no. | isthe name of
the workman. The management has pleaded that while
working as part time swevper, the workman has also worked
in IDS, Infotech Limiteu. Apart from this photocopy, no
other document or oral evidence has been placed before
this Tribunal. IDS Infotech is having the office at Chandigarh
as informed by the management. No witness from IDS
Infotech Limited has been summoned nor any report from
IDS Infotech to prove the fact, failed to prove that Smt.
Rajo Devi was working with the 1DS Infotech during the
period she has also worked as a part time sweeper with the
management.

The management has also failed to prove that the
name at serial no. 1 Smt. Rajo Devi is the same person who
had worked with the management during the period in
question. Thus,the plea of management that Smt. Rajo Devi
was working with 1DS Tnfotech Ltd. during the period she
was working as part time sweeper with the management
cannot be relied upon.

Another objection raised by the management is that
she was working for less than three hours (2.55 hours every
day). She was not entitled for the protection of the
provisions of the Industrial Disputes Act. This contention
of the management cannot be accepted because [ndustrial
Disputes Act is a beneficial legislation for the protection
of the interest of the workman, This legislation creates the
embargo on illegal termination of the workman. Even apart
time sweeper or part time labour is included in the definition
of the workman and if other conditions have been fulfilled
termination of the part time sweeper is also protected under
the legislative embargo. Meaning thereby, the services of
the part time sweeper can only be terminated as per the
provisions of the Act. It is not disputed that in the year
2001 when the workman was discugaged, she has not
completed 240 days of work in the preceding year. Atone
place the management has stated that her services were
terminated because she was working as full time sweeper
somewhere else, whereas, in evidence it has also come
before this Tribunal that workman voluntarily
surrendered her services. The issue raised by the
management that workman was working somewhere else
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as part time sweeper during the period in question has
not been proved.

The further tssue raised by the management is that
she was not given the protection of the circular letter
mentioned above because she was not entitled for the
benefits of the circular letter. In reply, the workman has
fited certain documents relating to the services of
Smt. Maya Devi who was engaged by the management as
part time sweeper in the year 1993. She was given the
benefit of the same circular letter, whereas, the same benefit
was denied to the workman. Smt. Maya Devi, as per the
records available to the Tribunal, was a part time swecper.
She was given the benefit of the above mentioned circular
letter in 2004 and as per the directions of the Hon’ble High
Court her services were regularized by the department.
From the documents on record. it is also evident that
Smt. Maya Devi was also working less than 4 hours like
the workman. Thus, management has adopted two
standards in implementation of the circular letter which is
violative of Article 14 and 21 of the Constitution. Witness
of the management was asked about Maya Devi, he has
shown his ignorance. The witness has only stated that
the case is not related to his office. When a circular
order is issued by the management that is to be
implemented without any discrimination in entire territerial
jurisdiction of the management. It cannot be said that the
circular letter was applicable in particular office and was
not applicable to another office. Smi. Maya Devi
undoubtedly was junior to the workman. She was similarly
situated as the workman. She was working less than 4
hours as part time sweeper like the workman. She was
given the benefit of the circular letter and was afforded
the status of full time sweeper, whereas, the benefii was
denied to the workman. Two similarly placed person are
working in different office under one organization cannot
be differentiated if a circular letter was issued by the
management for a common cause of a particular class.
Circular letter was issued for a particular class of those
part time sweeper who was working in entire territory of
management in any office. It is not open to the department
of the management to implement it arbitrarily. So contention
of the management that full time status was not afforded
to the workman as she was not eligible, is not acceptable,
as similarly placed workman was afforded the fult time
status under the same circular letter, whereas, the benefit
was illegally denied to the workman. [t supperts the
contention of the workman that she was illegally denied
the benefits because she has approached the Central
Administrative Tribunal for redressal of her grievances.

Article 14 of the Constitution is related to the right
to equality. The State cannot denied the equality before
the law and equal opportunity of laws within the territory
of India. In this case, Article 14 has been violate because
the similarly placed person Smt. Maya Devi was given the
henefit of the circular letter, whereas, the workman was

denied. This act of the management is violative of Article
14 of the Constitution.

Smt. Maya Devi was cngaged in the vear 1497
without affording the opportunity to the workman to wors
even as a part time sweeper after her illegal retrenchmoer

For the reason mentioned above. 1 am of the view
that workman Smt. Rajo Devi was entitled for the protectics
of the Act. She was illegally terminated from the servieos
No notice, one moenth wages in licu of notice and
retrenchment compensation was paid to her at the time of
retrenchment. Fresh hands were engaged by the
management witheut affording him the opportunits 1o
work. She was arbitrarily denied the benelits of'the circuba
letter no. 269-13/99-STN-II, dated 25-08-2000 regarding
conversion of part time sweeper into full time revutar
mazdoor/sweeper.

Accordingly, the termination of the workman was
illegal being against the provisions of the Act. As pur the
present trend of service jurisprudence. there are 1o
remedies available to the workman. Reinstatement o1 1
workman into the services and reasonable compensation
It is settled law of service jurisprudence that where Hro
hands were engaged and right to work ot a senior pursen
has been ignored, the only remedy available is the order
of reinstatement. Accordingly, the management is directed
to reinstate the services of the workman within one month
from the date of publication of the award. The managemoen
is further directed to consider the case of the workman
Smt. Rajo Devion the same fines that of Smit. Mava Devi
and to covert her as full time Sweeper from part time
sweeper in compliance of the circular no. 269-13/99-51TN-
I, dated 25-08-2000 within one month from the date of
publication-of the Award. Management is further directed
to consider and provide with the benefit to the workmuin
Smt. Rajo Devi in the same terms as given to
Smt. Maya Devi from the date of circular order and that
too within one month from the date of publicalicm al
Award. Accordingly, reference is answered. Let Central
Government be informed for publication of award. ;_m.‘,
thereafter, file be consigned to record room.

G. K. SHARMA, Presiding (Hicer

7 faeedt, 21 SETE, 2010

T, 3, 2010, ~— AT faare stfufaam, 1947 (1947
F114) U 17 F ST H, FE FEE B AV mn

wfy=m A7 T4, Hie 7S & UG & JaG (AEE AR
ITE FHEL & 94, ﬂgﬁﬂﬁﬁﬁ%%ﬁﬁfmnm
TR it stfasmoon, SR @ dEE (R T A8
1 RIS WA E, T FT TER F 217 2010 F1 I

I ol

[, TA-41011/6/2008- 415 AF(AT- 15 |
STEA AT, A A



F“WI ll—@fUE 3(11)]

YR 7 =94 ST'T{?[ 14, 2010/9m€ 23, 1932 4993

New Delhi, the 21st July, 2010

5. 0. 20t0.~~In pursuance of Section 17 of the
indu:.trlal Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (CGIT 1D No.
1%/08) as shown in the Annexure, in the industrial dispute
between the management of The Divisional Railway
Manager, Paschimi Madhya Railway, Kota Mandal, Kota
(Raj.) and their workmen, received by the Central
Government on 21-7-2010.

I No. L-41011/6/2008-1R(B-1)]
JOHAN TOPNO, Under Secy.
ANNEXURE

CENTRAL GOYERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT, JAIPUR

PRESENT
N.K.PUROHIT, PRESIDING OFFICER
1.D. 18/08
Reference No. L-41011/6/2008-IR (B-I) dated 30-5-2008

The Working President Paschimi Madhya Railway
Karamchari Parisha Shree Ram Mandir Parisar, Kota
(Raj.)

Vs

The Divisional Railway Manager Paschimi Madhya
Railway Kota Mandal, Kota (Raj.}

AWARD
29-06-2010
1. The Central Government in exercise of the powers
conferred under clause (d) of sub-section 1 & 2(A) of
Section 10 of the Industrial Disputes Act 1947 has referred
the fotlowing industrial dispute to this tribunai for
adjudication which is as under ;
~ ] HUEH W WAUE UiyEH 7 199, ®ie Hed,
121 g1 S AE o 1 6 Afgdwd oiuR T gan-frafs
= % A YA e H dfaw wE #1 FHEE bty o
=T A 27 . W W v U S aEee i
ot g e % i w9 o sifsr 227
2. None has appeared on behalf of either parties
despite service of registered notice.

3. In the above factual backdrop, resultantly no

matter could be placed before the Tribunal to adjudicate

_the reference on its merit. It appears that the claimant Union

is not willing to contest the case. Thus under these

circumstances * No Claim Award” is passed in this matter.

The reference under adjudication is answered accordingly.
4, Award as above,

N. K. PURQHIT, Presiding Officer
73 faoett, 21 e, 2010
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(4. TA-12012/148/93-3T% SIR(E1. 1) ]
New Delhi, the 21st July. 2010

8. 0. 2011.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (CGIT/ LC/R/27/
94) as shown in the Annexure, in the industrial dispute
between the management of Chambal Kshetriva Gramin
Bank, Morena and their workman, received by the Central
Governmenton21-7-2010.

[ No. L-12012/148/93-IR(B-1)]
JOHAN TOPNO, Under Secy.

ANNEXLURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
JABALPUR

NO. CGIT/LC/R/27/94
PRESIDING OFFICER : SHRIMOHD. SHAKIR HASAN

Shri Shankar Lal Arora,

S/o0 Shri Heera Nand Arora,
Udaji Ki Payagga,
Janakganj, Lashkar,

Gwalior ..Workman/Union

Yersus

The Chairman,
Chambal Kshetriya Gramin Bank,
H. O. Jawajeeganj,

Morena (MP) . .Management

AWARD
Passed on 5th day of May, 2010

1. The Government of India, Ministry of Labour vide
its Notification No. L-12012/148/93-IR{B-1 dated 7-3-94 has
referred the following dispute for adjudication by this
tribunal :

“Whether the action of the management of Chambal
Kshetriya Gramin Bank, Morena, in terminating the
services of Shri Shanker Lal Arora w.e.f 6-7-92 is
legal and justifief? If not, to what reiief the workman
is entitled?”

2. In this reference, the award dated 8-3-2001 was
earlier passed by this Tribunal whereby the reference was
answered against the workman and in favour of the
managetent.
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3. The workman Shankar Lal Arora preferred a Writ
Petition No. 919/2001 before the Hon'ble High ot of
Madhya P::7-=h, Jabalpur against the award daicd
8-3-2001. !he Hon’ble High Court of Madhya F.z7sh,
Jabalpur quashed the award dated 8-3-2001 on 18-4-2006
and remitted back to the Tribunal for deciding the 2a+¢ in
accordance with iaw on the basis of the evidence on record
after giving opportunity of hearing {o the parties. While
remanding back the case to the Tribunal, {":¢ Hon ble Court
held at Paras 4 and 5 which are reproduced below :

“The petitioner in his oral eviderce very specifically
stated that he had worked for more the. 2«2 days in 2
preceding year and in support of the said oral evidence,
he filed documents Exhibit M/9 to M/17 aud {rom the above
documents, it is duly proved that he had woerked for more
than 240 days. Learned Counsel for the petittioner also drew
my attention to the statement of Bank witness Shri 11.S.
Tomar, who 1n Paras 13, 14,15 and 17 very specifically
admitted that the petitioner had worked for more than 240
days. The respondeznt No. 2/Tribunal without giving any
specific finding on the issue whether the petitioner has
worked for more than 240 days, dismissed the application
on the ground that he was not in the regular employment
of the Bank, and therefore, he is not entitled for reinstatement
with back wages in the instant case. The petitioner in his
cvidence has stated that during his service period, he
worked every dav from 10.00 AM to 5.00 PM and from the
date of his employment, he remained unempioyed

The Apex Court in the case of R.M. Yellatti v.
Assistant Executive Engineer, (2006) | SCC 106 has held
that the burden of proof lies on workmau to prove that he
had worked for 240 days continucus!y in service by
adducing cogent evidence both oral and documentary. In
the instant case, the petitioner workman discharged his
burden by adducing cogent evidence both oral and
documentary and proved that he worked for more than 240
davs 1 a given year. The respondent No. 2/Tribunal
without considenng the oral and documentary cvidence
gave a4 findirg and has drawn adverse inference against
he petitiener. The finding recorded by the [ribunal is
contrary o record and, theretore, [ am of the considered
view that the matter s remitted back to the Tribunal for
deciding the case in accordance with law on the basts of
the evidence  on record.”

4. The case of the workiman in short i= that the
workman Shrt Shannar Lal Arora was itially appointed as
apeon lor 89 days w.e.f 2-4-91 ar Gaheh Kanathar branch
and was terminated verbatly by the Branch Manager on
15-6-91. On his representation, the Chairman appointed
lum by verbal order in Malanpur Branch of the Bank, He
was engaged for full ime on wages of Rs. 10 per day. The
dailly wages was enhanced to Rs.14 per day from
November 1991, He was sent to Goras Tehsil Shivpuri from
22-8-91 1o 25-8-91 against leave vacancy. Again he was
engaged in Malanpur branch on 26-8-91 to work as a peon

and worked till 6-7-92, Thereafter he was terminated by th
Branch Manager, Malanpur without complying th
provision of Section 25-F of the Industrial Dispuie Act
1947 (in short .D. Act, 1947). He was neither given st
nor paid any retrenchment compensation. He had wirkad
continuously for 240 days in twelve calendar micatis
preceding the datc of termination from his service. he
workman claims to be reinstated with back wages,

5. The management case, inter alia, 1s that the
workman was appointed as a part time temporary messenger
in Gahgeli Kanathar Branch of the Bank on 2-4-%1 and
worked till 14-6-91 and thereafter he teft the job. Itis denicd
that he made any representation to the Chairman of the
Bank who had appointed him as a peon on verbal order, i
1s stated  that the Branch Manager., Malanpur Brandh
engaged the workman as a part time casual sweeper for
cleaning the branch office and paid wages ¢ Rs. 10 noy
day. The wages was subsequently enhanced (¢ Rs. i+ s
day from 1-11-91. He was never engaged {or full ime wors
and was never engaged at Goras Branch. It is demed th
he had worked as a peon. He had not worked continuoushy
for more than 240 davs in a calendar vear and no uniui
labour pracice was exercise by the Management. He e v
entitled 10 any reliet under the provision of Section 25- 1 ot
the [ DL Act, 1947 and was never retrenched by the 1ol
Under the circumstances, the workman is not entitles
reinstatemeni with back wages.

6. The following issues are framed {or adjudicarion

1. Whether the workman 1s entitled
reinstatement with back wapes?

2. if'se. 1o what relief the workman is entithe ]
7. Issue No. 1:

The workman has adduced only his cvidence v i
reference. The workman in his evidence at Para 16 has
given a chart of calculation to show that he worked for 7 1
days from 18-6-91 to May. 1992 during a period of twelve
calendar months preceding the date with reference.
shows that he shall be deemed to be in continuous su
for a period of one vewr under the provision of Secins
(B) (2) of the 1.D. Act and he shall be treated as retrer
workman. Admittedly no notice or compensation was pa
under the provision of Section 25-F of the LD Act. Tic L.
also emphatically stated in his evidence that he had winic o
for [ull time.

8. On the other hand, the management has alwo
adduced one witness and has also adduced documentan
evidence in the case. The documents  [iled by the
management are admitted by the workman and o -
accordingly marked as Exhibits, Exhubit M2 1s the letter
the Branch Manager, Malanpur to the Chairman of the
Bank regarding information of engavement of the workinian
Shri Shankar Lal Arora by the verbal order of the Chairna:
from 18-6-91 till the date of Jetter This admitied
document proves the facts of the workman that he was
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engaged on the verbal order of the Chairman. Exhibit M/3
is another letter dated 6-5-92 of the Branch Manager to the
chaimman seeking instruction with respect to the workman
who was continued as casual employee. This letter further
shows that till 6-5-92, the workman was continuing as casual
labour within the knowledge of the chairman. Exhibit M/6
is the letter dated 7-5-92 of the Chief General Manager to
branch Manager, Malanpur to follow the instruction of
Circular No. 19/2244 dated 3-12-91. This shows that till
May 1992, the workman was engaged as a
casual daily wages employee. This fact is also corroborated
from the evidence of the workman. The said circular is
marked as Exhibit M/7. It was directed by the said circular
for not engaging the casual daily wages employee for more
than 240 days in a calendar year. It appears that till May
1992, the workman had completed 240 days.

9. The management has also filed photocopies of the
vouchers which are marked as Exhibit M/9 to M/17. These
vouchers are also admitted by the workman. The vouchers
show that the wages were paid to the workman from June
91 to May 92, The same calculation is given in the evidence
of the workman at Para 10. It is evident and no doubt that
the workman had worked 240 days in twelve calendar
months preceding the date of reference. The management
witness Shri H.S. Tomar has also admitted these documents
and has stated that the workman worked for 24( days.
Thus the oral and documentary evidence of the
management have established that the workman was
engaged on verbal direction of the Chairman and had worked
for 240 days during the period of twlve calendar months
preceding the date with reference. Issue is thus decided in
favour of the workman,

10. Issue No. 2 :

There is no evidence on the record to show that the
workman was noticed and was paid compensation before
termination under the provision of Section 25-F of the 1.D.
Act. The management witness has also admitted that no
notice or compensation was paid to the workoman, 1 find
that there is a violation of the provision of Section 25-F of
the LD. Act, 1947 and therefore the management is directed
to reinstate the workman w.e.f. 6-7-92 with full back wages.
Accordingly the reference is answered.

11. In the result, the award is passed withiout any
order to costs.

12. Let the conies of the award be sent to the
Government of India, Minisiry of Labour & Employment
as per rules.

MOHD. SHAKIR HASAN, Presiding Officer
% fewel, 21 9, 2010
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[E. T&-12012/71/2003 -3¢ 3AR(F-1) ]
e A, o wfea
New Delhi, the 21st July, 2010

S. 0. 2012.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Govermnment hereby publishes the award (Ref. No. 137/
2003) as shown in the Annexure, in the Industrial Dispute
between the managementof State Bank of Patiala and their
workmen, received by the Central Government
on21-7-2010Q.

[No. L-12012/71/2003-IR(B-T)]
JOHAN TOPNOQ, Under Secy.
ANNEXURE

BEFORE SHRI GYANENDRA KUMAR SH 8SMA,
PRESIDING OFFICER,CENTRAL GO ERNMENT
INDUSTRIAL TRBBUNAL -CUM-LABOUR COURT -1,
CHANDIGARH

Case LD. No-137/2003

Shri Darshan Singh C/o Shri T.C. Sharma 23, Sant Nagar,
CivilLines, Ludhiana .. Applicant

Versus

The Chief General Manager, State Bank of Patiala, Regional

Office-TI{P}, Patiala ....Respondent
APPEARANCES

For the Workman Shri T.C. Sharma

For the Management Shri N K. Zakhmi

AWARD
Passed on ; 23-06-2010

Govermment of Indsa vide notification no. 1.-12012/
7172003 IR(B-I1 dated 31-07-2003 by exercising its pOWCrs
ustder Section 10 of the Industreal Disputes Act,{the Actin
short) has referred the following industrial dispuie for
adjudication to this Tribunal ;- —

“Whether the action of the Management of Siate
Bank of Patiala in terminating the services of
Shri Darshan Singh 8/0 Shri Mann Singh, Ex-Peon-
cum-Frash w.e.f. 26-01-1999 is legal and justificd? it
not to what relief the concerned workman is entitled
and from which date?”

Afterreceiving the reference, parties were informed
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Parties appeared and filed their respective pleadings. On
perusal of the pleadings of the workman, it is clear that
workman has challeged his termination on the ground of

illegality committed by the management. As per the,

workman no enquiry was conducted against him. No proper
opportunity of being heard before his termination was
afforded to him, and accordingly, his termination order is
violative of principle of natural justice. The management
on the other hand, has contended that the workman was
deemed to be voluntary retired from the services as per the
provisions of 5th Bipartite Settlement/ Award/Rules and
Regulations of the respondent tank prevailing at the time
of case under reference. The management has mentioned
“all the relevant dates on which workman was unauthorized
absent and the notice was served to him.

Parties were afforded the opportunity of being heard.
I have perused the entire matenals on record.

As per the 5th bipartite settlement, if any workman
remained unauthorized absent for 90 days or more and has
not shown the reasonable cause for his absence or failed
to join the services on 30 days notice, he shali be deemed
to be retired from the services on expiry of 30 days notice.
Meaning thereby, if any workman remained unauthorized
absent from the services for 90 days or more and thereafter,
he has been served a 30 days notice to join the services or
to explain the cause of his absence, he failed to explain the
reason and join the services, he shall be deemed to be
retired from the services. The requirement of 5th bipartite
settlement is that a workman should be absent
unauthorizedly for 90 days. He must be given a 30 days
notice, On receiving the 30 days notice he failed to join the
services or explain the reasons of absence, his services
will be deemed to be voluntarily retired from the services
on expiry of 30 days notice.

In this industrial dispute, it is the claim of the
management that from 21-10-98 the workman absented from
the services. There is also a mention in the written statement
that prior to this period workman also remain absent but no
notice was taken on his absence prior to that period and he
was allowed to join the services, The management has
taken notice of his absence from 21-10-93. I, was dacmed
to be voluntarily retired from the services w.e.[. 26-01-99
vide letter dated 08-02-99. From 22-10-98 to 08-02-99 the
workman has not remained absent for 3 months. This is
requirensent of Sth bipartite settlement that the workman
should have been served a notice for 30 days on his
unauthorized absent for 90 days or more. Thus, the order
dated 08-02-99 treating the workman voluntarily retired
from the scrvices and terminating his services on his
unauthorized absent has no legs to stand. The order is
void and illegal for want of statutory notice atter 90 days of
unauthorized absent. It was a case of pre-mature notice
which shall be deemed to be no notice. Accordingly, the
termination of the workman is liable to be set-aside.

While passing such type of orders the Court/Tribunal

should also be cautious about the deterioration of the work,
culture in Government departments. Administrative inaction
and laxity should not be tolerated by any department and
the Tribunal/Court should not encourage it while passing
the orders. Accordingly, management is given an
opportunity to conduct an enquiry on the unauthorized
absent of the workman and all possible reasonable
opportunity of being heard shall be afforded to the
workman,

It is the case of the management that no enquiry was
conducted. As per the provisions of bipartite settlement
his services were terminated considering him to be
voluntarily retired from services on account of his
unauthorized absent, On account of unauthorized absent,
the management has not complied with the statutory
requirements. Accordingly, the termination was bad in law.
The hands of the management were not tightened to
conduct the regular enquiry for unauthorized absent of the
workman. It was not done by the management and hurridly
order was passed treating the workman voluntarily retired
from the services which was bad in law.

Accordingly, the termination order is set-aside. The
management is directed to reinstate the services of the
workman within one month from the date publication of
award. The management shall be at liberty to conduct a
regular enquiry on unauthorized absent of the workman
and in this enquiry the issue of back wages shall also be
decided by the enquiry officer. Let Central Government
be approached for publication of award, and thereafter, file
be consigned to record room.

Chandigarh G. K. SHARMA, Presiding Officer
¢ 2wl 21 9@, 2010
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[H. TA-41012/67/97 -3 AR(FA-1),
Y. TA-41012/68/97-3T5 STR(i-1) ]
e arr, st whag
New Delhi, the 21st July, 2010

S.0. 2013.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Governmert hereby publishes the award (CGIT/LC/R/189/
90 &190/98) as shown in the Annexure, in the Industrial
Dispute between the management of Divisional Railway
Manager, Central Railway, Jabalpur and their workmen,
which was recetved by the Central Government
on21-7-2010,

[No. L-41012/67/97-IR(B-I),
No. L-41012/68/97-IR({B-I)]
JOHAN TOPNO, Under Secy.
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ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL -CUM-LABOUR COURT,
JABALPUR

PRESIDING OFFICER : SHRIMOHD. SHAKIR HASAN

No. CGIT/L.C/R/189/90
Shri Devender Kumar,
S/o Shri Saudagar Singh,
H.No. 298, East Balebagh,
Jabalpur ... Workman/Union
Versus

The Divisional Railway Manager,
Central Railway,

Jabalpur ...Management

No. CGIT/LC/R/190/90

Shri Sudesh Kumar,
S/0 Shri Banwari Lal,
286, East Balebagh,

Jabalpur ...Workman/Union

Versus

The Divisional Rajlway Manager,
Central Railway,

Jabalpur ...Management

AWARD
Passed on this 1st day of July, 2010

1. (a) The Government of India, Ministry of Labour
vide its Notification No. L-41012/67/97-IR (B-I)
dated 13-8-90 hasreferred the following dispute
for adjudication by this tribunal:—

“Whether the action of the Management of DRM,
Central Railway, Jabalpur in terminating the services
of Shri Devender Kumar S/o Shri Saudagar Singh
w.e.f. 9-11-87 is legal and justified. If not, to what
relief the workman is entitled?”

{b) The Government of India, Ministry of Labour
vide its Notification No. L-41012/68/97-IR. (B-I)
dated 13-8-90 has referred the following dispute
for adjudication by this tribunal :—

“Whether the action of the Management of DRM,
Central Railway, Jabalpur in terminating the services
of Shri Sudesh Kumar S/o Shri Banwari Lal w.ef.
9-11-87 is legal and justified. If not, to what relief the
workman is entitled?”’

2. Both the references are taken up together as both
are based on same facts and on common subject matters,

3. The case of the workmen, in short is that the
workman Devender Kumar worked as Khalasi in various
units from 7-6-84 to 8-11-87 at C&W, N.K ] and the workman
Sudesh Kumar worked as Khalasi in Carriage wagon from
1982 to 8-11-87. They were terminated on 9-11-87 illegally
without any notice and without giving any opportunity to
defend themselves. They had continuously worked for 120
days and as such their services were to be treated as
temporary status under rules and the Discipline and Appeal
Rules, 1968 of the Railway servants is applicable in the
case. It is submitted that the workmen be reinstated from
the date of termination with back wages.

4. The management appeared and contested the
references by filing Written Statement. The case of the
management, inter alia, is that the workmen were engaged
on the basis of fake casual labour cards as casual labour
intermittently. On the basis of verification of casual labour
cards of the workmen for empanelling them, it was found
that the said cards were fake and therefore they were not
empanelled for considering their regular employment and
they were not engaged thereafter. It is stated that the
Industrial dispute is also raised after the lapse of 10 years,
On these grounds, it is fit to be rejected.

5. On the basis of the pleadings of both the parties,
the following issues are framed for adjudication.

I. Whether the action of the management in
terminating the services of the workmen is legal
and justified?

IL Ifnot, to what relief the workmen are entitled?

6. IssueNo.1:

Ta prove the case, the workmen have examined oral
evidence. In R/189/98 the workman Devender Kumar is
examined himseif as a witness. He has stated in his evidence
that he was engaged in June 1984 on daily wages but the
wages were paid in a month. He has further stated that the
prior to 1984, he did not work. The photocopy of the casual
labour card which is filed by the management and is not
denied by the workman clearly shows that the work period
as shows in the card is from 1979, Since the workman has
admitted in his evidence that he had not worked before
1984, it establishes that casual labour card appears
to be fake and fabricated. He has stated in his evidence
that he worked till 1987 and ne appointment letter
was given. This workman has filed original work experience
certificates which are paper Nos, 20/6 and 20/7, These are
filed to show that the workman had worked as under—

From 7-6-84 t0 31-10-84
From 19-2-85 to 5-10-83
From 2-11-85t026-10-86
From 18-6-87 t09-11-87
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The work experience certificate shows that from
18-6-87 to 9-11-87, the workman Devender Kumar was
engaged as casual labour for only 144 days. Thus itis clear
that the workman was not in continuous service of one
year within the meaning of clause 2 of Section 25-B of the
Industrial Dispute Act, 1947 {in short LD. Act 1947) as he
had not completed 240 days during a period of twelve
calendar months preceding the date with reference. It is
evident that the provision of 25-F of the LD Act, 1947 is
also not applicable. He was casual daily wage employee
and his service appears to have been ended each day after
the end of day. He is not said to be retrenched employee.

7. Tn R/190/98 the workman Shri Sudesh Kumar is
only examined in the case as a witness. He has also
supported the fact that he had worked from 8-1-1982 to
8-11-87 intermittently. He has admitted in his evidence that
he was casual labour. He has also filed two work gxperience
certificates. The period indicated in the work certificates
show that he worked as casual khalasi from
8-1-82 to 2-2-82 and so on. Lastly he worked from18-6-87
t0 9-11-87 for 145 days intermittently. It is clear that this
workman has also not worked continuously for 24(days in
a twelve calendar months preceding the date of reference
and therefore Sec-25-F of the I. D. Act 1947 is also not
applicable in his case as well. He is not also entitled to any
compensation under the provision of the 1D Act 1947.

8. Another point raised by the learned  counsel for
the workmen is that the workmen had completed 120 days
continucusly and therefore the workmen had acquired
the temporary status, It is urged that Discipline and Appeal

Rules 1968 of Railway Act is applicable and his termination -
without notice and without holding enquiry under rule is - .

illegal. The leamed counsel has relied upon a decision
reported in I (1989) ATLT (CAT) 521. The Hon'ble Central
Administrative Tribunal, Madras Bench has held that-

“It is obvious from the fact of the case that the
applicant had been conferred temporary status by
the 2nd respondent vide his Officer Order No. MP.1
(W)407/IV/PWI/SW/ATK@PUT: dated 2-11-1982.
This was conceded by the counsel for the
respondents, Under the rules, a Casual Labourer who
has acquired temporary status enjoys all the rights
and privileges admissible to temporary railway
servants including the benefits of the Railway
Servants Discipline and Appeal Rules and as such
the order of the 2nd respondent dated 20-12-1984
without putting the applicant on notice or conducting
an inquiry, was arbitrary and bad in law. The order is
accordingly set aside. The respondents are
directed to reinstate the applicant as casual labourer
with temporary status from the date his services
were terminated, He shall be paid wages from
20-12-1984 to the date ot reinstatement on the basis
of average emoluments 2-»wn by him for a period of
three months priorto 20--12-1984."

9. The learned counsel for the management urged
that the said decision is not applicable in the case, In the
instant case no order was yet passed by the management
whereby the workmen had been conferred temporary status
and therefore they are not entitled to the benefit of the
employee of temporary status. It is submitted that the
evidence of the management shows that for empanelling
the casual workers, the casual labour cards were being
checked and their cards were found fake and therefore
they were not entitled to confer any temporary status. Their
entry in the service as casual employees was ab-initic void.

1.1 find that there is no order on the record to show
that these workmen had been conferred temporary status
by the management. This said ruling appears to be not
applicable in the case.

11. On the other hand the management has examined
the same witness namely Shri Mohan Singh 1n both the
reference. He has supported the case of the management.
He has stated that the names of the workmen and casual
card nos. are not recorded in the LTI (Left Thump
Impression) Register and Live Register of the Inspector of
works office, at Jabalpur. This shows the said cards are
fake and fabricated for the purpose of securing work in
illegal manner. Even if it is found that they had rightly
worked as casual labour of the periods indicated by the
workmen, it is clear that the provisions of L.D. Act, 1947 are
not attracted as they had not completed 240 days preceding
the date of reference and they are not entitled to any
compensation. Thus it is clear that the action of the
management is legal and justified. The 1ssue is decided
in decided in favour of the management and against the

- workman,

12. Issue No. 2

On the basis of the discussion made above, 1t1s clear
that the provision of L.D. Act 1947 are not attracted and
therefore the workmen are not entitled to any relief.
Accordingly both the references are answered,

13. In the result, the award 15 passed without any
order to costs.

14. Let the copies of the award be sent to the
Government of India, Ministry of Labour & Employment
as per rules.

MOHD. SHAKIR HASAN, Presiding Officer

¢ fzoel, 21 q@rE, 2010
T, 3. 2014, —sTfir faere srfufm, 1947 (1947
F 14) FUR 17 F AT A, HET TR YF AF F
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i sienfier foa 4 oM =meE, O % dde (wRd
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F20-7-2010 F YT §ITN oA

[ UeT-12011/164/2001 - 378 3(=-11) ]
AT AR I, ST A
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New Delhi, the 21st July, 2010

5.0. 2014.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 492 of

2001) of the Labour Court, Pune now as shown in the’

Annexure in the Industrial Dispute between the employees
in relation to the management of UCO Bank and their
workman, which was received by the Central
Governmenton on 20-7-2010.

[ No. L-12011/164/2001-IR(B-I)]
ANIL KUMAR SHARMA, Section Officer
ANNEXURE

BEFORE SHRI N.B. YENURKAR, PRESIDING
OFFICER, FIRST LABOUR COURT, PUNE

REF. (IDA) No. 492/2001 EXH.

The Managing Director,

UCQO Bank,

Head Office, 12, 0ld Court,
House Street, Calcutta-700 001.

AND

First Party

The General Secretary,
UCO Bank Workers Qrganisation,
185, Shaniwar Peth, Pune-411030.

Appearances : Shri B.G. Midge, Advocate for FirstParty,
Shri R.P. Shaligram, Advocate for
Second Party.,

AWARD (28-11-2008)

Second Party

This is a reference made to this Court by the under
Secretary, Government of India, Ministry of Labour, New
Delhi under Clause(d) of Sub-section (1) & (2A) of Sec. 10
of the Industrial Disputes Act, 1947 for adjudication over
the following demand :

“Whether the demand of UCO Bank Workers’
Organisation that the employees Smt. L.M. Holkar,
ex-part time sweeper, Pune City Branch be made
entitled for pension under the provisionof UCO Bank
Employees’ (Pension) Regulations, 1993 is legal and
justified? If yes then what relief, the concerned
employee is entitled to?”

2. The second party appeared and filed its
Statement of Claim at Exh. 10. The case of the second party
in brief is that it is the registered union under the Trade
Unions Act, 1926. It has raised the dispute in respect of
implementation of Pension Scheme and extending benefits
of the said scheme to Smt. L.M. Holkar from the date of her
retirement. Smt.'Holkar had joined her services with the
firsi party from 1-6-1973 and she worked continously till
her retirement i.e. till 31-8-1992, At the time of retirement

that she was permanent 3/4th part time sweeper. The first
party bank has introduced a Pension Schemen for its
employees namely UCO Bank Employees (Pension)
Regulations Scheme, 1993 (in short the Pension scheme)
vide Circular No. CHO/PNG/19/94 Dtd. 27-05-1994. Smt.
L.M. Holkar was/is eligible to get the benefits of the said
scheme, Thus, she submitted her application on
30-09-94 to the first party. It was submitted within stipulated
time.

3. At the time of submission of the application,two
court cases were pending in Civil Court between her and
the first party in respect of her date of birth. Thus she had
submitted an endorsement on the application that she is
submitting the application under protest and without
prejudice to the right accrued and due to her in Civil Suit
No. 1651/1990 and Civil Appeal No. 241/1992. Thereafter,
she was waiting for sanctioning of her application, but the
first party did not communicate anything about it. She made
enquiry with the first party in writing about it, but the first
party did not reply it. Thus, she raised this dispute through
second party union.

4. The second party has submitted that due to the
endorsement made on application by Smt. Holkar, the first
party has refused to extend the benefits of pension scheme
to her, This act of the first party is illegal and unjustified.
No other ground was mentioned by the first party while
rejecting her claim for the said scheme. Smt, Holkar is eligible
to get all the benefits under the said pension scheme from
the date of her retirement i. e. From 31-08-1992. By refusal
of the said benefits, she has to suffer heavy financial losses
and hardships. The first party had wrongly interpreted the
said scheme because she had filed the cases against the
first party. The Civil Court had dismissed both the cases
filed by Smt. Holkar and hence, practically the endorsement
has got no meaning. First party is aware of the said
two judgments. Even after the decision of the said two
court cases, first party has not extended the benefits of
the said scheme to Smt, Holkar, The second party has thus
sought the relief of declaration that the action of the first
party in refusing the benefits of the said pension scheme
to Smt.Holkar as illegal and unjustified and to declare her
demand is legal and justified. It has also sought the
directions to the first party to extend the benefits of the
said pension scheme to Smt. Holkar w.c.f. 31-08-1992 ie.
from the date of her retirement.

5. First party appeared and filed its written staiement
at Exh. 16 and resisted the claim of second party in
reference. It has submitted that the dispute under this
reference is absolutely false, fabricated, misconceived,
erroneous, illegal and highly unjustified, It is after thought
and artificially created with a view to get the benefit of
pension scheme of the first party. In fact, the employee
Smt. Holkar has tried to play very safe game in anticipation of
positive judgment in her favour in Civil Suit Ne. 1651/1990
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and Civil Appeal No. 21/1992. It has denied that Smt. Holkar
was eligible to get the benefits of the UCQO Bank Employees’
{Pension) Regulations 1993. The first party has submitted
that it has introduced the said pension scheme in the bank
and adopted in vide Circular ded.
27-05-1994 alongwith the memorandum of clarifications.
Under the said regulations, it was mandatory on the part of
the existing employees and on the employees, who retired
onor after 01-01-1986, if they so desired, to exercise option
for pension. The said pension option once exercised by
the existing and retired employee was to be irevocable.
Thus, the said option was to be very specific, absolute and
irrevocable i any circumstances whatsoever. In other
words, such options were never expected to be conditional
and revocable.

6. The employees, who have retired on or after
(1-01-1986 and before 01-11-1993 have to exercise
irrevocable option as per the proforma given in
Annexure-[H by 31-07-1994 in 4 months from 01-04-1994,
Such employees have to refund the bank’s entire
contribution to provident fund including interest received
thereon along with simple interest of 6% p.a. from the date
of withdrawal of the said amount till the date of refund. The
employees, who have been in service of the bank at the
close of the business on 31-10-1993 have to exercise
irrevocable option as per the proforma given in Annexure-
IV within 6 months from 01-04-19%4 1. . by 30-09-1994.
However, such employees, who have already retired after
01-11-1993, will have to retumn the bank’ s entire contribution
to provident fund including interest received with further
interest at the prevailing rate as applicable to provident
fund. It was communicated under the said circular that the
employee exercising the option had to submit the option
letter in 6 copies including his personal copy which would
be returned to the employee duly acknwoledged by the
office.

7. At the time of retirement of Smt. Holkar, the matters
were pending against the first party bank in Civit Court in
respect of the so called dispute over the date of birth of
Smt, Holkar. Under the said Civil Suits, Smt. Holkar was
trying to obtain correction in respect of date of birth,
However, unfortunately, had to loose both the cases and
the verdict came into favour of the first party. The said Suit
Civil Suit No. 1651/1990 got dismissed on 23-04-1992 and
Civil Appeal No. 241/1992 got dismissed on 21-11-1997.
The first party vide its registered letter dtd. 29-08-1992
communicated to Smt. Holkar regarding her regular
retirement from the bank service w.e.f. 31-08-1992 in
accordance with the date of birth as per the record of the
first party. The said communication was duly received by
her. She had submitted her pension option to the first party
on 30-09-1994. While submitting the said option form, Smt.
Holkar knowingly and wilfully made the endorsement on it
stating that- * I submitted my application under protest
and without prejudice to the rights accrued and due to me

Civil Suit No. 1651/1990 and Civil Apeal No. 241/1992.”
Even in the said option form, she had purposcfully and
wilfully mentioned two dates of birth, one as per official
record and second as per her personal record. She
purposefully introduced the said controversy, which was
already pending before the Civil Courts. By virtue of the
said endorsement and introduction of the said controversy
in the said option from, Smt. Holkar herself made the said
option as conditional and revocable, thereby,violating the
basic regulations of the said pension scheme and thereby,
making herself in-eligible for the said pension scheme, for
which first party cannot be blamed. On her retirement on
31-08-1992, while setting her terminal benefits, her own
contribution to the provident fund were settled and
disbursed to her.The first party has submitted that in the
light of aforesaid submissions, Smt. Holkar is notand was
not entitled for any pension benefits in the absence of
valid, genuine, absolute, specific and irrevocable option
required under the said pension scheme and thus, it has
urged to reject the claim of second party in this reference.

8. On these pleadings followings issues are framed
at Exh. 19. I record my findings on them and the reasons
therefor are as under:-

ISSUES FINDINGS
1. Does the second party prove Negative
that the action of the first party
bank of refusing benefits to her
is illegal and unjustifiable? _
2 Does first party prove that Affirmative
dismissal of civil litigation
disentitles second party from
getting benefits of pension
scheme?
3. Is second party entitled for the Negative
reliefs claimed?
4, What Award 7 As per final
order.

REASONS

9. Issue Nos. 1 & 2 :-Itis the undisputed fact that
the first party had introduced the pension scheme in the
bank, which is called as the UCO Bank Employees’ (Pension)
Regulations, 1993 vide Circular dtd. 27-05-1994. The said
circular is filed on record at Exh. 31. Under the said scheme
following categories of employees were entitled to exercise
the irrevocable option for pension-(a). The employees who
have retired on or after 01-01-1986 and before 01-11-1993,
(b). The employees who have been in service of the bank
at the close of business on 31-10-1993. The employees in
the category-(a) were required to submit their option in
Annexure-III and the employees in category-(b) were
required to submit option in Annexure-A as prescribed,
Smt Holkar submitted her option in Annexure -III. The copy
of which is filed on record by the first party at Exh. 32.
Admittedly, as per the date of birth recorded in the office
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record, Smt. Holkar was retired on 31-08-1992, and thus,
she had submitted the option form prescribed in Annexure-
HI. Undisputedly, when she submitted the said option form,
she had disputed her date of birth and thereby, the date of
her retirement on superannuation. The Civil Suit No. 1651/
1990 and Civil Appeal No. 241/1992 were pending in Civil
Courts in that regard. Admittedly, in her option form at
Exh. 32 she had made the endorsement to the following
effect..... “T submit my application under protest and
without prejudice to the rights accrued and die to me in
Civil Suit No. 1651/1990 and Civil Appeal No. 241/1992 . In
the said option, she has furnished the date of birth and the
date of retirement as per office record and also furnished
the date of birth as 21-02-1943 and the date of retirement as
28-02-2003, which she alleged to be her true date of
retitement. It is thus, crystal clear that the option form
which she submitted is the conditional and that she
expected it subject to the decision in the said civil suit and
the appeal.

10. It is the contention of the first party that the
option, which was to be exercised by the employee under
the said scheme, should be unconditional and #revocable.
There appears much substance in the contention of the
first party that the option should be unconditional because
such employee exercising the option has to refund the
bank's entire contribution to provident including interest
received thereon along with simple interest of 6% p.a.
from the date of withdrawal of said amount till the date of
refund so as to avail pension benefits under the said
scheme. This condition is also stipulated in the said option
form in the form of undertaking. The first party bank has
not approved the option of the second party as it was not
unconditional and thereby, not given her the benefits of
the said pension scheme. Thus, it is required to be
considered as to whether the first party is justified in
refusing the benefits of the said pension scheme to the
employee Smt. Holkar.

11. Smt, Holkar was retired by the first party on
superannuation on 31-08-1992 as per her date of birth
recorded in the office 1ecord. The said option form submitted
by her was conditional subject to the decision of said civil
suit and appeal then pending. The option was also under
protest. It is thus, evident that she did not want to accept
the option then and there, but wanted to postpone it till
the dicision of the civil suit and appeal. Smt. Holkar did not
desire to exercise the option of the pension scheme as a
retired employee under the scheme and thereby, not
exercised the option as such. It is evident that such option
was not liable to be accepted under the scheme. Certainly,
the condition that the option should not be conditional is
a mandatory requirement of the scheme considering the
nature of the benefits of the pension scheme. For giving
the benefits under the said pension scheme, fund was
required to be created by recovering the bank’s
contribution of the provident fund, which was given to the
employees alongwith accrued interest @ 6% p.a. If the

employee gives such conditional option, fund would not
be raised and the scheme itself could not have being
implemented. The said scheme is not individual, but it is
for the employees at large. As such, the first party was
Justified in not accepting such conditional option,

12. She was not on the service roll on31-10-1993 as
she was retired on superannuation on 31-08-1992 as per
date of birth recorded in office record. However, she
expected that the first party bank should have considered
her as “deemed to be in service” till 28-02-2003 (as per
retirement date according to her) under the category-(b) of
the scheme and should have accepted her option subject
to the decision in civil suit and the appeal. That however,
when she was retired on superannuation on 31-08-1992
why the first party bank should consider her to be in service
and accept the option. When she submitted the option,
she also did not want to accept it then and there. Even is
the said option is treated as pending, now she is already
retired on 31-08-1992, the said civil suit/appeal is also
dismissed by the civil courts and the contention of Smt.
Holkar as to her date of retirement on 28-02-2003 has been
rejected. In view of the dismissal of the civil suit/appeal
aslo, she is disentitled to the benefits of said pension
scheme as the option exercised by her was not
unconditional and irrevocable as required under the
scheme. In view of these facts also, she cannot be treated
as in service on 31-10-1993 to-attract the said pension
scheme, In view of all these facts, Smt. Holkar is not entitled
to cover under the said pension scheme. Hence, the demand
of the second party union in respect of the employee Smt.
L.M. Holkar for making her entitle for the pension under
the UCQO Bank Employees’ (Pension) Regulations
Scheme, 1993 is not legal and justified. On the other hand, the
action of first party in not extending the benefits of the
said pension scheme to Smt.Holkar is justified. The second
party union has failed to prove that the action of the first
party bank in refusing the benefits of the said pension
scheme to Smt. Holkar is illegal or unjustified. Hence, 1
answer this Issue No. 1 in the negative and the issued no.
2 in the affirmative,

13.Issue No. 3 : In view of my aforesaid findings to
issues Nos.1 and 2, I hold that the second party is not
entitled to any of the reliefs claimed. Hence I answer thai
issue no. 3 in the negative.

14. Issue No.4 : Under the facts and circumtances of
the case I find it proper that both the parties should bear
their own costs. I view of my all these findings I proceed to
pass following order :

ORDER

Reference stands rejected.
Parties to bear their own costs.

Pune
Dt.28-11-2008

N.B. YENURKAR, Presiding Officer
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New Delhi, the 21st July, 2010

§.0. 2015.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 46/
2009) of the Central Government Industrial Tribunal-cum-
Labour Court-1, New Delhi now as shown in the annexure,
in the industrial dispute between the employees in relation
to the management of Industrial Finance Corp, of India
Ltd. and their workman, which was received by the Central
Government on 20-07-2010.

[No. L-12011/73/2009-IR (B-I0)]
ANIL KUMAR SHARMA, Section Officer
ANNEXURE

BEFORE DR.R. K. YADAV, PRESIDING OFFICER,
CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL NO. 1, KARKARDOOMA COURTS
COMPLEX, DELHI

1. D, No. 46/2009
The General Secretary,

All India Industrial Finance Corporation Employees,
Association, C/o Shri Anil Warsi MP{Lok Sabha),
177. North Avenue.

New Delhi-110001 ... Workman
Versus

The Chief General Manager (HRCG),

Industrial Finance Corporation of

India Ltd., (IFCILtd.), IFCI Tower,

61, Nehru Place, New Delhi ..Management

AWARD

General Secretary of All India Industrial Finance
Corporation Employees Association (in short the
Association) wrote letters to various authorities, wherein
he projected facts which irked the Industrial Financial
Corporation of India Ltd. (in short the Corporation). It was
decided to initiate domestic enquiry against him and a
charge sheet was served upon kim. He raised the matter
before the Conciliation Officer by way of filing a complaint
under section 25- T read with section 2(ra) and Schedule
Fifth of the Industrial Disputes Act, 1947 (in short the Act)

alleging commission of unfair labour practices by the
Corporation. Notice of the said complaint was issued to
the Corporation by the Conciliation Officer. In the meantime,
the Corporation informed the General Secretary about
appointment of Enquiry Officer and Presenting Officer.
When the said controversy was being raised, during that
period Board of Directors of the Corporation took a decision
to de-recognize the Association. In that matter too, the
Association wrote to the Conciliation Officer. The
Corporation asserted that since provisions of Trade Union
Act, 1926 were not followed by the Association, it lost
recognition and right to retain possession of a room. allotted
to it for office purposes.

2. The Corporation called upon the Association to
vacate the room. When needful was not done by the
Association, the Corporation took possession of the office

room on 7th of February, 2008, The General Secretary of

the Association approached local police and lodged a
report at police station Kalkaji, New Delhi against some
officers of the Corporation. A photo copy of that report
was pasted on glass door of canteen room. It was taken as
gross misconduct, by the Corporation and it took a decision
to proceed against the General Secretary in view of
regulation 62 of LF.C.1. Staff Regulations. The domestic
enquiry was dispensed with and General Secretary was
digmissed from service vide order dated 11-2-2008. During
pendency of the complaint, referred above, another dispute
was raised before the Conciliation Officer, on which
conctliation proceedings failed. On receipt of failure report,
the appropriate Government referred the dispute to this
tribunal for adjudication, vide order No.L-12011/73/2009-
TR(B-1I), New Delhi dated 11th of November, 2009, with
following terms:

“Whether the termination of Shri Madanlal we.f.

11-2-2008 without any inquiry while his complaint

under section 2(ra) was pending attracts section 33

of the I.D. Act? Whether the same is just, fair and

legal?”

3. Claim statement was filed on behalf of the
Association by its General Secretary, namely, Shri Madan
Lal, pleading that a complaint was filed against the
Corporation under section 33-A, since it was guilty of
contravening the provisions of section 33 of the Act. The
Association was the only registered and recognized union
in the establishiment of the Corporation all over the country.
The Corporation had illegally, arbitrarily, malafidely and
without jurisdiction derecognised the Association and the
latter had filed a dispute before the Conciliation Officer,
where in conciliation proceedings were pending. Vide letier
dated 13-12-2007, the Association had requested the
Corporation to declare its five office bearers as protected
workmen in terms of sub-section (4) of section 33 of the Act.
The said letter was not responded to and the Association
was constrained to approach Regional Labour
Commissioner (Central) for intervention. Letter dated
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28-12-2007 was written by the Regional Labour
Commissioner, which dispute pends consideration before
the appropriate Government, On 2nd of January, 2008, the
Association raised an industrial dispute before the Regional
Labour Commissioner (Central) in respect of unfair labour
practices committed by the Corporation, speciallv with
regard to show cause notice dated 4-12-2007 served on the
General Secretary of the Association. The Aszociation
raised an apprehension that the Corporation may victimize
its General Secretary for taking legitimate trade union
activities. Charge sheet dated 9-1-2008 was served upon
the General Secretary, copy of which charge sheet was
submitted before the Assistant Labour Commissioner
(Central) vide letter dated 2 1st of January, 2008. On 18th of
January, 2008, Association raised an industrial dispute
before the Regional Labour Commissioner in respect of
illegal and arbitrary termination of services of eight staff
members by the Corporation, which dispute was pending
when General Secretary was dismissed.

4. The Corporation vide its letter dated 18-1-2008
withdrew recognition of the Association, in violation of
section 6 of the Trade Union Act, 1926. The matter was
taken up with the management. but to no avail. Instead of
withdrawing the letter dated 18-1-2008, the management
advised the Association, vide communication dated
22-1-2008, to vacate room occupied by it, within a period of
24 hours. The Association was constrained to file a
complaint with Regional L.abour Commissioner (Central)
on 23-1-2008 against that unilateral act of withdrawing
recognition of the Association and asking for vacation of
the office room. The Assistant Labour Commissioner
forwarded copy of that complaint to the Corporation, vide
his letter dated 23-1-2008. The Association informed the
Corporation that the Assistant Labrur Commissiouer
(Cer....1) has taken cognizance on that issue, vide ifs etier
dated 6-2-2008. Despite all these facts, the Corporation
sealed office room of the Association on 7th of February,
2008. The Association was constrained to file a complaint
with local police in that regard on #-2-2008. The said dispute
was also pending before the appropnate Govemment.

5. The Association raised zn issue, in respect of
continuation of services of the employees of the
Corporation beyond the age of 50—55 years. before
Regional Labour Commissioner (Central) vide its letter
dated 24.-1-2008. The said dispute was also pending before
the appropriate Government. Despite pendency of. these
disputes, the Corporation uisi2ead Matian Lal from service
w.e.f. 11-2-2008. Shri Mad=v .z was dismissed in most
illegal, arbitrary anid unjus ... =  manner. Service conditions
were changed by the Corporatior, in violation of provisions
of sub-section {1} of Section 33 of the Act, during pendency
of the disputes, referred above. Though a Enguiry Officer
was appointed, yet no enquiry was conducted in the inatter.
Action was taken against a protected workman, during
pendency of conciliation proceedings, in gioss viclation
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of provisions of sub-section (3) of Section 33 of the Act.
Dismissal order dated 11-2-98 is most crypiic and issued
without any application of mind. Complaint filed by the
Association under section 33-A of the Act, for getting
Shri Atul Kumar Rai, Chief Executive Officer and Managing
Director, Zaved Yunus, Chief General Manager (HR)
N.K.Duggal, General Manager (HR) and Smt. Poonam
Sharma, Asstt.General Manager {HR) prosecuted, was
pending, When that dispute was raised, Conciliation Officer
initiated conciliation proceedings, which failed. He
submitted a failure report in that regard to the appropriate
Government.

6. The Asscciation presents that Shri Madan Lal
filed a writ petition No.1431/2008 before High Court of Delhi
challenging his dismissal order, which petition was
withdrawn by him. He preferred an appeal to the Chairman
of the Corporation, but it was disposed of by the Chief
Executive Officer and Managing Director, due to malafide
reasons. He filed a contempt petition before High Court of
Delhi, which was dismissed. It has been claimed that in the
writ petition Siri Madau Lal had not claimed prosecution
of the foresaid offtoar of the Corporation for contravening
provigions of sub-sections (1) and (3) of Section 32 of the
Act, baconly assaijed dismissal order dated 1. 2-22.02. The
dismissal orider s patently illegal, arbitrary ojust, wafair,
malafide, without jurisdiction and against statutory
provisions of the Act. It has been claimed that the disnute
referred by the appropriate Government may be adjudicated
and action of the Corporation may be declared unjust, unfair
and illegal, since it was taken during pendency of comglaint

before the labour authorities.

7. Clzim was demurred by the Corporation pleading
that pendency of'a complaint under section 25- T read with
section 2(ra) and Fifth Schodule o T the Act does not ativact
provisions of section 23 of the Act, Complaint dater
2-1-2008 was filed allegmy wouuassion of unfair labour
practices by the Corporation, wherein a prayer was made
that the Corporation be directed to withddraw show cause
notice dated 2-12-2007 issued to the General Secretary of
the Association, besides any other relief or concessis:
which the authority may deem fii io 'grant in the maiter.
Motice dated 11-1-2008 was -issued, calling upon the
Ceqoration to attend office ofthe R .1..C. on 24-1-2008 for
discuzsion. the reply was filed by the Corporation
requasting the authority to dismiss it. It was pleaded that
mere iszuance of show cause notice to Shri Madan Lal
zannot be termed as commission of unfair labour practice,
as defined in the Act. Shri Madan Lal had commitied serious
act of indiscipline. insubordination and other unlawful actz
which warraniad ruajor penalty of dismisal from service.
Considering all those acts, he was dismissed from service
on i1th of February, 2008. Anapplication was moved under
section 33A of the Act, betore the ALC(C) making prayer
for prosecution of officers of the Corporation, namely, Ati
Kumar 2ai, Chiet Executive Officer and Managing Director
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Javed Yunus, Chief General Manager (H.R.), N. K. Duggal,
General Manager (HR) and Smt. Poonam Sharma, Assistant
General Manager (H.R.) for contravention of sub sections
{1) and (3) of Section 33 of the Act. Reply was filed by the
Corporation to the said application on 4-4-2008. In its
rejoinder dated 18-12-2008, it was reiterated by the
Association that a request for prosecution of the officers
was made in that zpplication. On 9-7-09 the Conciliation
Officer wrongly submitted his failure report to the
appropriate Government. It has been pleaded that Regional
Labour Commissioner failed to appreciate that it has no
jurisdiction to initiate conciliaticn: proceedings on any
complaint filed under Section 25- T read with Section 2(ra)
of the Act. He failed to appreciate that there was scope to
initiate conciliation proceedings relating to commission of
unfair labour practices, since it has been made penal and
remedy of a complaint has been provided. He ought to
have determined his jurisdiction relating to commission of
unfair labour practice, on the complaint, so filed. He further
failed to consider that on 11-2-2008 no conciliation
proceedings, in reference to an industrial dispute, was
pending before him, hence application filed under Section
33-A of the Act was not maintainable.

8. It has been presented that contravention of
provisions of Section 33 of the Act entails twin remedies
one by way of initiating proceedings under Section 33-A
of the Act and the other to get the offenders prosecuted.
Scope and ambit of these two remedies are different.
Authorities specified in Section 33-A of the Act are
empowered to adjudicate the dispute, as if it was referred
under Section 10 of the Act. In case a complaint is made to
the Conciliation Officer, then he shall take that compiaint
into consideration and proceeded to file a complaint before
a criminal court, not inferior to that of Metropolitan
Magistrate or Judicial Magistrate 1st Class. According to
the Corporation, conciliation proceedings were not called
for on the application so moved by the Association.

9, Filing of writ petition before High Court of Delli
has not been disputed. However it has been projected that
in that writ petition it was averred thai « . oiaplain was
filed by Shri Madan Lal seeking prosecution ¢ " officers of
the Corporation, In that writ petition he prayed for quashing,
of the disr.issal order, which petition came to be disposed
of vide o:der dated 3 1st of October, 2008, with a liberty to
‘e petitioner to seck appeal in the matter before domestic
authoritics. When his appeal was dismissed, he filed a
contempt petition which was also dismissed by the High
Court on 14-12-2009. The issue whether the termination
was just, fair and legal was never raised by the Association
in its complaint dated 18-2-2008.

10 The Corporation presents sequence of events
which led to Jl.iwssal of Madan Lal. Events relating 10
withdrawal of recognition to the Association have also
been detailed. It has been projected that with a view to

harass top executive of the Corporation, a complaint was
lodged with police of Police Station Kalkayi, New Delhi. Gn
8-2-2C338, copy of that complaint was pasted on glass door
of official cantzen located on 1st and 2nd floor at 1.I.C L.
Tower, New Dethi. When these events came to the notice
of the top executive of the Corporation, facts were got
verified and on confirmation a decision was taken to dismiss
Shri Madan L al by invoking regulation 62 of LF.C.1. Staff
Regulations.

11. The Corporation presents that it was justified in
refusal to grant status or protected worl'man. Against that
action a complaint under sub-rule (4) of rule 610t the
Industrial Disputes (Central} Rules 1957 was made before
the Regional Labour Commissioner. Vide order dated
22-5-09 the said complaint was dismissed by the Regional
Labour Commissioner (Central). It has been projected that
when complaint dated 2nd of January, 2008 was filed before
the Regional Labour Commissioner, it was entertained by
him as Labour Comue.:ssioner and not as Conciltation Officer.
In such a situation the Regional Labour Commissioner
misdirected himself when failure report was submitted to
the appropriate Government. A prayer has been made thas
there is no merit in facts presented by the Association and
its claim may be dismissed.

12, On pleadings of the parties following issues were
settled.

1. Whether any conciliation proceedings were

pending before the Conciliation Officer after

11th of February, 2008 to maintain an application
under Section 33-A of the Act?

2. Asinterms of reference.
3. Relief.

13. Issue No 1 was recasted vide order dated
27-4-2010 in following terms:

“Whether any conciliation prowoedings were
pending before the Conciliation Officer on or
before 11-2-2008 to maintain an application under
Section 33-A of the I. D. Act?”

14. Smt. S. Janani, authorized representative,
presented that since facts were not in dispute there was no
necessity for the Association to adduce any evidence.
Shri Nazmi Wajiri, authorized representative, also opted
not to adduce any evidence on behalf of the Corporauon,
Under these circumstances parties opted not to produce
any evidence.

15. Arguments were heard at the bar. Smt. S. Janani,
authorized representative, assisted by Shri Deepak Goel
advanced arguments on behalf of the claimant/Association.
Shri Nazmi Wajiri, authorized representative, assisted by
Shri Dinkar Singh and B.S.B. Rao, Legal Advisor, advanced
arguments on behalf of the Corporation. | have given my
careful considerations to the arguments advanced at the
bar and cautiously perused the record. My findings on
issues involved in the controversy are as follows:
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Issue Ne.1

16. Claimant projects that on 2-1-2008 a complaint
was moved before the R.L.C.{C) in respect of unfair labour
practice committed by the Corporation, particularly with
regard to the show cause notice dated 4-12-2007 issued to
the General Secretary of the Association. Assistant Labour
Commissioner (Central) issued notice to the Corporation
requiring them to offer their comments and attend his office
on 24th of January, 2008. During the pendency of those
proceedings, the Corporation issued a charge sheet dated
9-1-2008 to the General Secretary of the Associatioz, » hich
action was subject matter of’ the show cause notice referred
above. On 18-1-2008 the Corporation withdrew recogrition
of the Association, alleging violation of the provisiors of
Section 6 of the Trade Union Act, 1926. Matter wus tohen
up with the management vide letter .Jated
23-1-08. Instead of withdrawing that letter the Corporation
advised the Association te vacate its office room within a
period of 24 hours. The Association was constrained to
file a complaint dated 23-1-2008 against unilateral
withdrawal of recognition of the association and vacation
of its office room. Notwithstanding pendency of the said
complaint, General Secretary of the Association was
dismissed by the Corporation on 11-2-2008. It has been
claimed that a conciliation proceeding were pending before
the Conciliation Officer, when complaint referred above
was filed under Section 33-A of the Act. On these facts the
corporation projects that complaint was filed under Section
25- T read with Section 2(ra) and Fifth Schedule of the Act,
which act does not attract provisions of Section 33 of the
Act. It has further been agitated that perusal of complaint
dated 2-1-2008 would show that it was not maintainable,
since mere issuance of show cause notice would not tent
amount to unfair labour practice within the meaning of
Section 2 {ra) read with Schedule Fifth of the Act. No
conciliation proceedings were pending, in reference to an
industrial dispute with the Conciliation Officer on 11th of
February, 2008, when dismissal order was passed against
Shri Madan Lal.

17. As borne out of the record a complaint was filed
by Shri Madan Lal on 2-1-2008 alleging therein that show
cause notice dated 21st of December, 2007 was served
upon him, in respect of which he had raised a dispute before
the Conciliation Officer. He presents that the Corporation
intends to victimize him and it may be commanded to
withdraw the said show cause notice, besides any other
relief or concession which may deem fit may be accorded
to him. Claimant also agitates that when action of
derecognition of the Association was initiated and a
command was given to vacate the office room, he brought
the entire matter to the notice of the labour authorities. A
notice of those facts were sent to the Corporation and
when it did not budge, the Association was constrained to
file a complaint dated 23-1-08 praying for prosecution of
top executives of the Corporation. Filing of that complaint
has not been disputed by the Corporation. On the other

hand it was pleaded that filing of a complaint under Section
25-T nowhere makes any scope for conciliation
proceedings. Thus out of the facts, so pleaded, it emerge
over the record that two complaints were pending before
the Assistant Labour Commissioner, when order of
dismissal of Shri Madan Lal was passed on 11-2-2008.

18. Whether pendency of those complaints requires
the Concillation Officer to initiate conciliation proceedings.
For an answer, it is expedient to know what word
“conciliation proceedings” means. Clause (e} of Section 2
of the Act defines ‘conciliation proceedings’. It defines
that conciliation proceedings means any proceedings held
by the Conciliation Officer or Board under this Act. Section
12 of the Act defines duties of the Conciliation Officer.
Sub- section (1) of the said section contemplates that where
any industrial dispute exists or is apprehended, the
conciliation officer may, or where dispute relates to a pubiic
utility service and a notice under Section 22 has been given,
shall hold conciliation proceedings in the prescribed
manner. As emerge, conciliation proceedings would be
held by the Conciliation Officer in the prescribed manner
where an industrial dispute exists or is apprehended. A
clear distinction between the disputes relating to non public
utility service and public utility service has been made,
since in a case of non public utility service a discretion
vests in the Conciliation Officer whether or not to hold
conciliation proceedings, whereas in disputes relating to
public utility service conciliation is mandatory.
Consequently it is expedient to know as to what an
industrial dispute means. For an answer to this proposition
one has to see the definition of “industrial dispute”. Clause
(k) of Section 2 of Act defined industrial disputes, which
definition is extracted thus:

“Industrial dispute” means any dispute or
difference between employers and employers, or
between employers and workmen, or between
workmen and workmen, which is connected with
the employment or non-employment or the terms
of employment or with the conditions of labour,
of any person;”

19. The definition of “Industrial dispute” referred
above, can be divided into four parts, viz (i) factum of
dispute, (2) parties to the dispute, viz. (a) employers and
employers, (b) employer and workmen, or (¢} workmen and
workmen, (3) subject matter of the dispute, which should
be connected with —(i) employment or non employment,
or (ii) terms of employment, or {iii} condition of labour of
any person, and (4) it should relate to an “industry”.

20. Any dispute or difference between ‘employers
and employees’ or between ‘employer and workman’ or
between ‘workmen and workman’ which is connected with
employment or non-employment or terms of employment
or with the conditions of labour of any person would fall
within the ambit of the definition of industrial dispute. In
other words, a dispute or difference must relate to either



5006 THE GAZETTE OF INDIA : AUGUST 14, 2010/SHRAVANA 23, 1932

{ParT TI-—SEC. 3{(11)]

the employment or non-employmeit or the terms of
smployment or the conditions of labour of any pesson,
Jnless a dispute is connected with these matters, it would
not fall within the ambit of an industrial dispute.
‘Employment or non employment’ coastitutes the subject
matter of one class of industrial disputes, the other two
classes of disputes being those counected with the ‘terms
of employment’ and the ‘conditions of labour’ * Definition,
referred above discloses that disputes of particular kinds
alone are regarded as industrial disputes. It may be noticed
that the definition does not refer to an ‘industry’. But an
industrial dispute, on the grammer of the expression itself,
mean a dispute in an industry. Industry 1s, therefore, the
nexus between employers and employees and it is this
nexus, which brings distinct bodies together. It is, therefore,
follows that before an “industrial dispute™ can be raised
between employers and employer or between employers
and their workmen or between workman and workman, in
relation to the employment or non-employment or the terms
of employment or the conditions of labour of any person,
there must first be established a relationship of employer
and employers associating together, the former following
a trade, business, manufacture, undertaking or calling of
employers, in the production of material goods and material
services and the later following any calling, service,
employment, handicraft or industrial occupation or
avocation of workman, in aid of the employer’s enterprise.
In other words, besides the requirements of section 2 (k),
unless the dispute is related to an industry as defined in
Section 2 (J) of. the Act, it will not be an industrial dispute.

21. Now [ would tumn to facts of the controversy, to
ascertain as to whether presentation of complaint dated
2-1-2008 discloses an industrial dispute. For that purpose
contents of that complaint are to be scanned. In para Mo (1)
of the complaint it is mentioned that the Association is the
only registered and recognized union in the establishment
of the management all over the country, Para No.(2) of the
complaint projects that the Association has taken up
ceitain issues with Finance Secretary, Governor, Reserve
Bank of India, Central Vigilance Commission and Cabinet
Secretary to the Government of India in furihierance of bona
fide trade union activities, which issues are as follows:

() Undue ex-parte sale of loar, - ..L: o private
parties - Crores of rupees loss 1o IFCI,

(i} Proposed sale of loan assets of The [ndia Jute
& Industries Lid. to M/s. Karwun Vyapaar Pvt
Ltd. - Heavy loss to [FCI;

(i) One time Settlement;

{iv) Lalhs of rupees paid as biskeragy/
commission to dealers/middlemen for rensing/
leading out space to private companies o [FCI
Tower, Nehru Place, New Delhi.

{v) Engaging M/s, Ravi Ranjan & Co. {a firm of
the Chartered Accountants in which Mr.
5.Ravi, CA & Director of IFCI 15 the Partner) 1o

work as Concurrent/Special Auditors/
Consultant/Valuers in IFCI assisted concerns:

(vi) Violation of RBI's norms in posting /transicr
of otficial at sensitive posts;
(vii) Special favourtism to DGM (Estates) - allowing
special leased accommodation facility;
(vii) lrregulariiies/mishandling while awarding
contracts to pnvate agencies for maintenarce
work at TFCT Tower;

(x) Mobile Phone Facility upto the level of
Assistant Manager - Misuse of Power by the
designated Officer(s) - Lakhs ot rupees loss 1o
IFCI,

(x Noop-filmg of Criminal Cases /Non- reterring of
cases to BT agamst senior officers who were
found guilty for committing irregularities:
frauds in departmental inquiries -Hundreds i
Crores of Rupees Loss to IFCI;

(i) Restructuring of Loans - Hundreds of crores
of rupees have been waived/written off to the
industrial houses;

(xi) Issuance of consolidated advertisement for
renting ‘leasing out of surplus office spaces
flats available at all centres;

{xiii) Security arrangement at IFCI Tower-
Deploymg of CISF personnel and Ex-serviceman
a5 Security Officer; and

{xiv) Despatch of Annual Reports (o shareholders
Lakhs of rupees loss to 1.1 .C 1, annually”

In para (3) ot e complaint it is mentioned that the
concemed authoritics have taken cognizance of certam
issues and the Corporaiion has also taken action on varinue
points. In para {4) it is menticned that the Association
wrote letter in December, 2006 when R.M Malla was Chief
Executive Officer of the Corporation, who had demitted
office on 10th July, 2007. Para (3) of the complaint proceeds
that Shri Atul Kumar Rai has succeeded Shri R.M Malla
and joined office on 11th July, 2007, It has been mentione!
in para {6) that after jcining his office he has creaed fear
psychosis amongst employees of the Carporation
Corporation indulged in various acts of unfair labour
practice and other itlegal activities. It has given go by to
rules and had dismissed some of the employees without
any notice or warning. Para (7) proceeds that thz
Corporation has dug-up issues for victimization and the
General Secretary of the Association had not been spared.
A show cause notice dated 4-12-07 has been issued to him.
copy of which has been annexed with the complaint. General
Secretary has been advised to submit his cxplanation on
the alleged issues proceeds para (8) of the complaint. Letter
dated 21st of Decemher, 2008, written by the General
Secretary to various authorities has become comer stone
for issuance of show cause notice. It has been solely issued
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with a view to victinize him and to take revenge for raising
tssues with various authorities. Para (9) proceeds that the
President of the Association requested Corporation to
withdraw memo dated 4-12-2007 issued to the General
Secretary. Para (10) proceeds that the General Secretary
has given suitable reply to the said show cause notice,
copy of which has also been annexed. Para (11) proceeds
that the said action amounts to unfair labour practice as
detailed in Fifth Schedule to the Act, Entries No.1,4and 5
ic Fifth Schedule has been detailed. Para (12) projects that
in case the Corporation proceeds with the matter then it
would get licence to indulge in actions of malpractice and
corruption which would be highly prejudicial to the interest
of the Corporation. Para {13) speaks of reasonable
apprehension of the Association in respect of victimization
ofits General Secretary. Para (14) of the complaint makes a
request to the Conciliation Officer to enter into conciliation
proceedings. Lastly relief in respect of withdrawal of the
said show cause notice or any other concession whici
may be awarded, have been sought.

22. Copy of complaint dated 23-1-2003 has not been
annexed. However, it is not disputed that on the basis of
that complaint the Association seeks prosecution of the
top executives of the management. It is not a matter of
dispute that Shri Madan Lal was in the employment of the
Corporation in January, 2008, when aforesaid two
complaints were filed. Therefore, no dispute as to his
employment or non-employment could be said to have
been raised in these complaints, Whether any issue relating
to his terms of employment or conditions of labour were
raised in these complaints, is a proposition which is to be
addressed. Terms and conditions of employment may
nclude not only contractual terms and conditions but those
terms which are understood and applied by the party in
practice or habitually or by common consent, without even
being incorporated in the contract. Basically, “terms of
employment” includes such straightforward industrial
issues as bonus, wage rates, hours of work, overtime,
holidays with pay, sickness benefits, superannuation
benefit, grading and promotion, dismissal and retrenchment
procedures. The expression “terms of employment” has
reference to the proposition of premises in the contract of
employment which when assented to or accepted, settled
the contract between the party, The phase “conditions of
labour” means *‘that which must exists as the occasion or
concomitani of something else that which is requisite in
crder that something else should take effect”: an essential
stipulation, terms specified. Reference can be made to
precedent in Ram Nath Koeri [1956 (2) LLJ 11}. Conditions
of labour has reference to the amenities to be provided to
the workman and the conditions under which they will be
required to work,

23. When contents of above complaints are taken
note of one cannot find that any issue relating to terms of
employment of conditions of labour of Shri Madan Lal

were raised therein. In those complaints issue relating to
issuance of show cause notice to Shri Madan Lal has been
raised. That issue may relate to the procedure for conduct
of domestic actions. It cannot be assumed that domestic
action would inevitably result into dismissal of an employee
and give rise to a dispute relating to non-employment of
the employee. Therefore issuc relating to issuance of a
show cause notice would not fall within the ambit of terms
of employment or conditions of labour of that employee.
Even otherwise right of the Corporation to issue a show
cause notice cannot be disputed. Show cause notice is to
be followed by a domestic action, wherein principles of
natural justice are to be accorded to the employee. He has
adomestic forum to agitate his grievances. Without taking
recourse to those forums, he cannot pre-empt an action
before the Conciliation Officer. Therefore, it cannot be said
that issue relating to iz« :ance of a show cause notice could
raise a dispute concerning terms of employment and
conditions of labour of Shri Madan Lal before the
Conciliation Officer.

24. Prosecution of top executives of Corporation was
sought on the strength of those complaints, since it was
alleged that they committed unfair labour practice. Fifth
Schedule enlists unfair labour practices which may be
committed by the employers and trade union of the
employers, workmen and trade union of workinen. There
are 16 entries in the list which are unfair labour practice on
the part of the employer and trade union of employers. The
Association claims that unfair labour practices, detailed in
entries 1, 4 and 5 of the said Schedule were committed.
Relevant entries are extracted thus:

1. Tointerfere with, restrain from, or coerce, workmen
in the exercise of their right to organize, form, join
or assist a trade union or to engage in concerted
activities or the purposes of collective bargaining
or other mutual aid or protection, that is to say —
(a) threatening workmen with discharge or

dismissal, if they join a trade union;

(b) threatening a lock-out or closure, if a trade union
is organized;

(¢) granting wage increase to workmen at crucial
periods of trade union organization, with a view
to undermining the efforts of the trade union at
organization,

4. To encourage or discourage membership in any
trade union by discriminating against any workman,
that is to say -—

(a) discharging or punishing a workman. because
ke urged other workmen to join or organize a
trade union;

{b) discharging or dismissing a workman for taking
part in any strike (not being a strike which is
deemed to be an illegal strike under this Act);
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{c) changing seniority rating of woerkmen because
of trade union activities;

(d} refusing to promote workmen to higher posts
on account of their trade union activities,

{e) giving unmerited promotions to certain workmen
with a view to creating discord amongst other
workmen, or to undermine the strength of their
trade union;

{f) discharging office-bearers or active members
of the trade umon on account of their trade
union activities.

5. To discharge or dismiss workmen

{a) by way of victimization,

(b) not in good faith, but in the colourable exercise
of the employer’s rights;

{c) by falsely implicating a workman in a criminal
case on false evidence or on concocted
evidence;

(d) for patently false reasons;

{(2) onuntrue or trumped up allegations of absence
without leave;

(f} to utter disregard of the principies of natural
fustice in the conduct of demestic enquiry or
with undue haste;

{g) formisconduct of a minor or techmcal character,
without having any regard to the nature of the
particular misconduct or that past record or
service of the workman, thereby leading to a
disproporticnate punishment.

25. The Legislature thought it expedient to bring
Chapter V-C on the statute book, by way of enacting Section
25-T and 25-U of the Act. Section 25- T enjoins a duty on
an employer or a workman or a trade union whether
registered under the Trade Union Act, 1926 or not, not to
commit any unfair labour practice. Section 25-U provides
penalty for any person who commits any unfair labour
practice for which he may be punished with imprisonment
for a term of six months or with fine which may extend to
Rs.1000 or with both. Therefore, remedial measure has been
provided by these two provisions, making an act of unfair
labour practice punishable.

26. Whether a complaint for prosecution of any
person for commission of an unfair labour practice may be
" moved before commission of the act. Such proposition
was raised before the Apex Court in Ashok Vishnu Kate &
others (1995 Lab.1.C. 2714), wherein the Court was
addressed to the vrovisions of Maharashtra Recognition
of Trade Union aad Prevention of Unfair Labour Practices
Act, 1971. The Court put a gloss on the provisions of the
said Act as well as on the provisions of the Act and
observed as follows:—

“There wa: no provision for reference of any

industrial dizpute under the Industrial Disputes Act,
for preventing any unfair labour practice, by the time

the Maharashtra Act saw the light of the day. [t 15, of
course, true that by an amendment to the Industnal
Disputes Act Chapter V-C was added w.e.[. August
2,1984 which deals with unfair labour practice. The
“Unfair Labour Practice’ as defined by the LD.Act in
Section 2(ra) means any of the practices specified i
the Fifth Schedule. When we turn to the Fifth
Schedule to the I.D, Act, we find the cataloguing of
unfair labour practices on the part of the emplovees,
the trade unions of the employers and on the part of
the workmen and trade unions of the workmen, which
are almost pari materia with lists of unfair labour
practice on the part of the employers, on the part of
the trade unions and general unfair labour praclices
on the part of the employers as found in Scheduic 1.
III and IV of the Maharashtra Act. However, even
the aforesaid amended provisions of the [.D. Act
conceming unfair labour practice nowhere provide
for any reference of industrial disputc in connection
with such unfair labour practice on the part of the
employers, who can entitle the workmen or abody of
workmen to seek a reference for adjudication or %o
its prevention by any competent Court under the
1.D. Act, and all that a workman can do is 1o wait fil!
order of discharge or dismissal 1s passed and then
he can raise a dispute under Section 2A in conneciion
with dismissal or discharge and if such a dispute is
referred by the appropriate Government for
adjudication of the labour court which is entitled to
adjudicate upon such dispute as per residuary item 6
of the Schedule II of the L.ID. Act, then in such 2
dispute it can be shown by the workman that his
actual dismissal or discharpe was a result of untair
labour practice as laid down by clause 5 of part I of
‘the Fifth Schedule to the I.D. Act. However, there is
no provision for preventing any proposed discharge
or dismissal by way of unfair labour practice on the
part of the employers as per statutory scheme of the
LD.Act even after the insertion of Chapter V-C in
that Act. On the other hand, more than decade before
the aforesaid amendment was brought in the LD.
Act, which fell short of providing for prevention of
unfair labour practice, the Maharashtra Legislature
as early as in 1972 enacted the Maharashtra Act
providing for such prevention™,

27. The Apex Court also made 1t clear that the
provisions of the Act may be invoked on commission of'an
unfair labour practice and not for its prevention. To have a
reference of the observation made by the Apex Court it
would be expedient to reproduce law so laid, which is
extracted thus:

“When we keep the relevant provisions of the
Industrial Disputes Act concerning unfair labour
practices in view and compare those provisions with
the provision of the Maharashtra Act, a clear
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difference /purpose becomes oblivious. Section
25-T of the Industrial Disputes Act prohibits an
employer or workmen or trade union from committing
any unfair labour practice. While so far as Section 27
of the Maharashtra Act is concerned, it prohibits an
employer or union or employee from engaging in
any unfair labour practice. Consequently the
prohibition under the Industrial Disputes Act is
against the commission of unfair labour practice
which may include final acts of such commission.
While Section 27 of the Maharashtra Act prohibits
the concerned party even from engaging in any unfair
labour practice. The word engage is more
comprehensive in nature as compared to the word
commit. But even that apart, Section 25-U provided
for penalty for committing unfair labour practice and
mandates that whoever is guilty of any unfair labour
practice can be prosecuted before the competent
Court on a complaint made by or under the authority
of an appropriate Government under Section 34( I}
read with Section 25-U of the Industrial Disputes
Act, So far as Maharashtra Act is concerned, there
is no direct prosecution against a guilty party of
having engaged in any unfair labour practice. Such a
prosecution has first to be proceeded by an
adjudication by a competent Court regarding such
engagement in unfair labour practice. Thereafter, it
should culminate into a direction under Section
30(1)(b) or it may be subject matter of interim relief
order under Section 30(2). It is only thereafter that
prosecution can be initiated against the concerned
party disobeying such orders of the court as per
Section 48(1). Consequently it cannot be said that
Division Bench of the Bombay High Court was not
right when it took a view that the act of engaging in
any unfair labour practice by itself is not an offence
under the Maharashtra Act while such commission
of unfair labour practice itself is an offence under the
Industrial Disputes Act. However, this aspect is not
much relevant for deciding controversy with which
we are concerned.”

28. In Chitra Srivastava [131 (2006) DL T 79] High
Court of Delhi has to put a gloss on the provisions of the
Act with a different proposition for adjudication. It took
note of the law laid by the Apex Court in Ashok Vishnu
Kante (supra) and ruled that the Apex Court reached a
conclusion that the provisions of the Act do not enable an
industrial dispute to be raised with regard to any of unfair
labour practices or its prevention, rather the provisions in
this regard are penal in nature and provide for
prosecution. The Apex Court in Casteribe Rajya Parivahan
Karamchari Sangathana [2009 (8) S.C.C. 556] had to put
gloss on the provisions of Matharashtra Act and ruled
that prouisions of. Maharashtra Recognition of Trade Union
and Prevention of Unfair Labour Practices Act, 1971 was
to provide for prevention of unfair labour practices and the
Industrial Tribunals and Labour Courts were empowered,
if unfair labour practice is proved, to declare that unfair

labour practice and direct the person indulging in it to
cease and desist from such unfair labour practice and to
take such affirmative action (including payment of
reasonable compensation to the employees affected by
such unfair labour practice}. But in the Act Labour Courts
or the Industrial Tribunal would invoke its jurisdiction on
completion of the Act and not at the stage when a party is
indulging in an unfair labour practice. No jurisdiction vests
in a Conciliation Officer, to enter into conciliation
proceedings when act is in process. A Conciliation Officer
has no jurisdiction to initiate conciliation proceedings for
prevention of unfair labour practice.

29. Section 33A of the Act grants jurisdiction to the
authorities mentioned therein when an employer
contravenes provisions of Section 33, during pendency of
any proceedings before it. Section 33 of the Act puts an
embargo on an employer not to alter conditions of services
applicable to workman, to his prejudice, during pendency
of any proceedings, or not to punish him for any
misconduct or to discharge or otherwise dismiss him,
withoui seeking permission from the authority before whom
a dispute is pending. Therefore, for invoking the provisions
of section 33A of the Act, it is expedient on the part of the
Association to show that proceedings were pending before
a Conciliation Officer and during pendency of those
proceedings service conditions were altered to the prejudice
ofits General Secretary. As detailed above, the Conciliation
Officer was not empowered to enter into a conciliation
proceeding on complaint moved under Section 25-T read
with section 2(ra) and Fifth Schedule of the Act. When no
conciliation proceedings could be initiated, provisions of
section 33A of the Act does not come into play. In such a
situation provisions of section 33A of the Act are not
triggered of. Therefore, it is obvious that no conciliation
proceedings were pending before the Conciliation Officer
on or before 11-2-2008 to maintain an application under
Section 33A of the Act. Issue is, therefore, answered in
favour of the Corporation and against the Association.

Issue No. 2

30. Since conciliation proceedings were not called
for on a complaint made under Section 25-T and Section
2(ra) and Fifth Schedule of the Act, the Corporation was
free to initiate domestic action against Madan Lal in
accordance with its regulations. Show-cause notice was
served on Shri Madan Lal on 21st of December, 2007, His
reply to the said show cause notice was obtained. A
domestic enquiry was constituted. However the complaint
a was moved, when the Corporation derecognized the
Association and commanded it to hand over possession
of its office room. When possession was not handed over,
the Corporation sealed office room of the Association on
7th of February, 2008. General Secretary of the Association
went ahead and lodged a report with police station Kalkaji,
New Delhi, against top executives of the Corperation. He
pasted photo copy of that report on glass door of canteen
located at 1st and 2nd floor of the 1.F.C.I. Tower, New
Delhi. Corporation got facts verified and took a decision to
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dispense with the domestic enquiry and award punishment
to Shri Madan Lal, in the light of regulation 6% ..« } v CI.
Regulzttsv: sihri Madan Lal was dismissed. The i1 so
taken is 1. consonance with the Regulations. No
unjustifiability, unfaimess, illegality in that action has been
brought forward. Even otherwise factual issues, relzting to
termination of services of Shri Madan I 2}, wer= not raised
before this Tribunal, since it pends aujudication before
Writ Court. Taking into accovii all these facts it s
concluded that action of the Corporation was in coisonance
with its regu:lation and answered the standards of faimess
and justifiability. I do not find anv reason i conclude
facts in favour of the Association. Issue 1s, therefore,
answered in favour of the Corporation and against the
Assocciation,

Relief,

31. In view of the reasons detailed above, it is evident
that the claimant Association is not entitled for any relief.
Its claim statement is devoid of merits. Hence the same is
dismissed. An award is, accordingly, passed. It be sent to
the appropriate Government for publication.

DATED: 30-6-2010 Dr. R K. YADAV, Presiding Officer

T faeett, 21 §EE, 2010
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New Delhi, the 21st July, 2010

5.4% 2016.—In pursuvance of Section 17 of the
Indusirial Disputes Act, 1947 (14 of 1947), the Central
Govemnment hereby published the Award (1. D. No, 152/
2002) as shown in the annexure, in the industrial dispute
between the management of Purvottar Railway, Lucknow
anu their workmen, which was received by the Central
Governmenton 21-07-2010.

[No. L-41012/50/2002-IR (B-T)]
JOHAN TOPNO, Under Secy.
ANNEXURKE
CENTRAL GOVERNMENT 1NDUSTRIAL
TRIBUNAL -CUM-LABOUR COVURT, LUCKNOW
PRESENT

N.K. PY'ROHIT
FPRESIDING O¥FICER

LD.NO. 152/2002
Ref, No. 1-41012/50/2002-IR (B-I} dated: 27-08-2002

[ParT 1I—SEC. 3(ii)]

BETWEEN

Shri Amar Singh S/o Sh. Chotte Lal
283/63, “B”, Garhi Kannora (Premvati Nagar}
Post-Manak Nagar,

Lucknow (U.P.}-226001

AND

The Sr. Divil. Mechanical Engineer (8. M.E)
Eastemn Railway, Ashok Marg
Lucknow (U.P.}-226001

AWARD
13-07-2009

By order No. L-41012/50/2002-IR(B-I) dated
27-08-2002 the Central Government in the Ministry of
Labour, New Delhi in exercise of the powers conferred by
clause (d) of Sub-section (1) and Sub-section (2A)} of
Section 10 of the Industrial Disputes Act, 1947 (14 of 1947}
referred this industrial dispute between Shri Amar Singh
S/o Sh. Chotte Lal, 283/63, “B”, Garhi Kannora (Premvati
Nagar), Post-Manak Nagar, Lucknow (U.P.) and the Sr.
Divil. Mechanical Engineer (S.M.E.), Eastern Railwayv,
Ashok Marg, Lucknow (U.P.) for adjudication.

2. The reference under adjudication is :

“Kya Purvottar Railway, Lucknow Dwara Shri Amar
Singh Putra SWA. Chotte Lal, Khalasi Ko
Dandaadesh San. M./C.DD.O./D.A R /Lucknow IN./
91/2/14 Dinank 04-06-98 Ke Dwara Naukri se Nikaala
Jana Nyayochit Tatha Nayasangat Hai? Yad: Nahi to
Kammkaar Kis Anutosh ka Adhikari Hai?”

3. The case of the workman in brief is that he was
appointed as XKhalasi under employers on
22-4-76 and worked as such. He fell ill severely on 06-10-95
and consequently was unable to move and undergone
treatment of a private doctor and his wife herself intimated
the office regarding this. It has been stated by the workman
that during his illness the management unauthorizedly
initiated departmental proceedings against him withens
serving him anv charge sheet for imposing major penalty.
The workinan reported for his duty on 25-07-97 with fimess
certificate before Senior Divisional Engineer who referred
the workman to Medical Superintendent, NER for medical
check up. The workman turned up on 05-02-98 after fully fit
for work and appeared before he was removed from services
with immediate effect on 05-06-98 vide impugned order dated
04-06-98 under Rule 6 of D.A.R. 1968, The workman has
alleged that prior, passing the impugned order dated
04-06-98 neither copy of inquiry report was provided nor
any explanation was called from him in this respect 1 as-
much as the impugned order dated 04-06-98 was not passed
by Competent Authority. It has also been alleged by the
workman that the Inquiry Officer did not extend any
opportunity to the workman.to appoint any defence
assistant to defend him and inspect necessary documents
in asmuch as he was not provided copy of the statements
of the witnesses in contravention with the principles of
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natural justice. Accordingly the workman prayed to set
aside the impugned order dated 04.06.98 and reinstate him
w.e.f. 05.06.98 with other consequential benefits

4. The management of the Railways has filed its
written statement wherein it has submitted that the workman
remained absent unauthorisedly without any notice to the
concerned office w.e.f. 06-10-1995 to 25-09-1997. It bas
categorically been stated by the management that the
workman was given charge sheet for alleged misconduct
of remaining unauthorized absence under Rule - 9 of DLAR.
1968 and also a show cause notice was given to him before
passing impugned order dated 04-06-98. The workman was
made known about dates of inquiry after 07-2-98 but the
workman again remained unauthorizedly absent
deliberately. The opposite party has denied the allegation
of the workman that he was not given proper opportunity
for his defence and has submitted that the enquiry
proceedings were conducted in accordance with the
principles of natural justice giving full and proper
opportunity to the workman to defend himself by
appointing some defence assistant, however, it was the
workman who did not avail the opportunity and did not
appoint any defence assistant nor demand for any
document from the management. Thus, the claim of the
workrnan is liable to be rejected.

5. The workman has filed rejoinder whereby he has
only reiterated his, averments in the statement of claim and
has introdvred nothing new.

6. The management of the Bank submitted photo
copies of the entire enquiry proceedings in support of their
respective case. Following preliminary issued was framed
on 11-07-2005 by the Tribunal;

{1) Whether the departmental enquiry was conducted
in violation of principies of natural justice as alleged
by the workman?

7. The workman examined himself whereas the
management examined Shn Azaz Ahmad in support of their
stand on preliminary issue. Afterhearing arguments of the
parties, preliminary issucs wers decided in favour of the
management vide order dated 23-04-2007, which reads as
under:

“On overall evaluations and submissions by parties
I come to the conclusion that the inquiry has been
conducted in accordance with the principles of
natural justice and find it to be fair and proper. The
issue is, decided against the worker.”

8. Subsequently, die case was listed on 29-5-2007 for
remaining evidence of the parties for disposal of the case
but on the date fixcd the workman filed an application C-34,
stating therein that he has already adduced his oral
evidence, therefore, docs not intend to adduce any more.
Accordingly the management also stated that it also does
not intend 6 adduce any further evidence in the case.

9. Heard learned representatives of the parties and
perused entire matetial on record,

3013 GH10—20

10. The leamed representatives on behalf of the
workman has restricted his arguments only on the point of
quantum of punishment imposed vide impugned order
dated 04-06-98. He has submitted that in view of the alleged
misconduct, the punishment of removal from service is
harsh & disproportionate and prayed for lesser punishment
by modifying the impugned order under Section 11-A of

the LD, Act. In this regard he has placed reliance on:

(D 2001 (90) FLR 1008 between Gouranga Acharjee
vs. Illrd Industrial Tribunal, West Bengal & others.

(i) 2004 (102) FLR 499 between Union of India &
another vs. Ashraf Ali & Another.

(i) 2004(9101) FLR 193 between Bhagwan Lal Arya
vs. Commissioner of Police, Delhi & Others.

(iv) AIR 1994 SC 215 between Union of India & Others
vs. Giriraj Sharma.

(v) 1989 SCC(L&S) 180 between Scooters India Limited,
Lucknow vs. Labour Court, Lucknow & Others.

(v} 2002 (94) FLR 1076 between Tej Kishore Srivastava
vs. State of UP & Another.

{vii) 2004 (4) SLR 310 Cal. High Court between Jadurouth
vs. State of Bengal.

11. Per contra, the learned represent:...ve oir behalf
of the management has urged that punishment of removal
from service is justified kepping in virew the pericd, the
workman absented himself unauthorisedly.

12. Under Section 11-A the Tribunai is empowered

to consider not only whether the finding of misconduct as

recorded by the management,is correct but also to differ
from such a finding if proper case is made out. If ultimately,
the Tribunal comes to the conclusion that the misconduct
is proved, all the same it could interfere with the punishment,
if punishment is not justified even on the finding of
misconduct. Thus even the misconduct is proved; it
award a lesser punishiment if 11 is of'the opinion that for ihe
proved misconduct punishment of discharge or dismissal
is harsh. By means of Section 11-A of the LD. Act, the
Tribunal is given a power to examine the propriety for the
punishment imposed. This legal position also finds sig:pon
from the case laws cited by the learned representative os
behalf of the workman,

1 3. In present case the alleged misconduct for which
the workman has been found guilty is regardiag
unauthorized absence for period from 06-10-95 t0 3G-02.97,
I'he workman was in service since 22-04-76 and he was ont
the post of Khalasi. Admittedly, he remained absent mn
said period but the case of the workman is that he was !
during this period. The Enquiry Officer has also observed
in concluding para of his report “it appeared from the
appearance of the workman that he might have remained in
fact ill”. During arguments the learned representative on
behalf of the workman argued that there is nothing on
record which shows that the workman absconded hiraself
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from duty without any intimation or without submifting
any application for grant of leave on any earlier occasions
excepting the period in question as mentioned herein.
Admittedly, no other allegation involving moral turpitude
has been made by the management.

14. The Enquiry Officer afler holding the enquiry
found the workman guilty of the charge of unauthorized
absence. Vidz order dated 23-04-2007 of the Tribunal it has
been held that there is no irregularity in the matter of
conducting the disciplinary proceedings against the
workman. But tne punishment of removal from services
seems to be harsh since it has never been alleged by the
management that the workman-was a habitual absentee
and absented himself from duty without intimation
frequently. The reference is pending since year 2002 and
the workman is out of service since 5-6-98. Thus, he
suffered immensely for 11 years. Since charge has been
duly established and there is no illegality or irregularity in
conducting the disciplinary proceedings, the workman
cannot escape punishment. In aforesaid circumstances,
the punishment already inflicted upon the workman
deserves to be modified by lesser punishment instead of
removal from service, as punishment of removal from service
is not only harsh but also disproportionate.

15. To ensure substantial justice in the matter &
shorten the litigation, the ends of justice would subserved,
if, the punishment of removal is quashed and penalty of
withholding of two grade increment with cumulative effect
is imposed while reinstating the workman without back
wages.

16. Accordingly, the impugned order dated 4-6-98 is
modified to the extent that instead of removal from service,
the punishment of withholding of two grade increments
with cumulative effect is imposed on the workman,
Resultantly, the workman be reinstated without back wages,
with continuity of service, within four weeks from the date
of publication of the award.

17. The reference under adjudication is answered
accordingly.

18. Award as above,
13072000

N K. PUROHIT, Presiding Officer
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New Delhi, the 21st July, 2010

S.0. 2017.—In pursuance of Section 17 of the
Industiial Disputes Act, 1947 (14 of 1947), the Central
Governimment hereby published the Award (Ref, No, 70/
2003) as shown in the annexure, in the industrial dispute
between the management of Koshi Regional Rural Bank,
Purnea and their workmen, received by the Central
Govemment on 21-7-2010.

(No. L-12011/6/2003-IR (B-1)]
JOHAN TOPNO, Under Secy.
ANNEXURE
BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL No.1, DHANBAD

In the matter of a reference U/fs. 10 (1) (d) (2A) of L.D.
Act,

Reference No. 70 of 2003

PARTIES: Employers in relation to the management of
Koshi Kshetriya Gramin Bank, Pumea, Bihar.

And
Their Workmen
Present: Shri H.M. Singh, Presiding Officer.
Appearances:

For the employers Shri S. Paul, Advocate

For the Workmen ShriD.K. Verma,
Advocate
State: Bihar Industry : Bank.

Dated the 15-6-2010
AWARD

By order No. L-12011/6/2003-IR(B-1) dated
24-07-2002 the Central Government in the Ministry of
Labour has, in exercise of the powers conferred by clause
(d) of sub-sec. (1) and sub-section (2A) of Section 10 of -
the Industrial Disputes Act, 1947, referred the following
dispute for adjudication to this Tribunal:

“Whether the action of the management of Koshi
Regional Rural Bank Purnea in not implementing the
pay structure of the employees in view of the
judgement of Supreme Court dated 31-1-2001 and
7-3-2002 and letter dated 22-2-91 and 17-4-2002 of
Gowvt. of India is legal and justified? [fnot what r: lief
the employees of Koshi Regional Rural Bank are
entitled?”

2. The Case of the concerned workman, in short, is
that in 1976 Govt. of India brought concept of the Gramin
Bank and in corporated the R.R.B. under the funding of
Central Govt. State Govt., and sponsor Bank, In this context
Union of India énacted Regional Rural Bank Act, 1976,
Thereafter the various Kshetriva Gramin Bank was
established under the sponsorship of various nationalized
bank upon direction of Hon’ble Supreme Court, while
disposing the writ petition No. 7149/50/282 and 132 of 1984,
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to the Union of India to establish National Industrial
Tribunal for Regional Rural Banks, the N.I.T. was
established and it submitted its Award on 30-4-1990. In
this award the National Industrial Tribunal directed the
Union of India, NABARD and Sponsor Bank to fix the pay
scale at par to the officer and staff of sponsor Bank which
is nationalized bank. There was desparity in salary between
all RRB sponsored by Central Bank of India upto 4th & 5th
Bipartite Settiement. The only difference in salary is due to
wrong calculation by the management during 6th & 7th
Bipartite Settlement. It has been submitted tha. this
reference is with regard to 6th & 7th Bipartite Settlemazni.
The management had not rightly fixed the pav of the
employees. Inthe N.1.T. Award in para4.425to4 <781 .*ara
4,357 ithas been categorically stated regarding the fixa.:on
of pay scale of all R.R.B. at par with the sponsored 3ank.

It has been prayed before the Hon’ble Tribunal to
pass an award in favour of the workmen by granting proper
and genuine relief.

3. The written statement has been filed by the
management stating that the reference is for implementation
of the Supreme Court direction with respect of pay structure
of the employees of Koshi Regional Rural Bank, Purnea.
The writ Petition No.7149-50/82 and 132/84 was filed before
Hon’ble Supreme Court for pay structure of R.R.B.
employees with parity with the employees of sponsored
Bank.The National Industrial Tribunal was constituted for
determination of pay structure for R.R.B. employees. After
the N.I.T. Award the Central Government constituted an
Equation Committee. The Equation Committee submitted
its report on 16-1-1991 and it was accepted by the Govt, of
India. In the matier of operational problem cropped up
towards implementation of NIT Award and also in regard
staff service regulations and promotion policy in RRBs the
Govt. of India decided that the NABARD might constitute
a working group to study in depth on all such issues.
NABARD had accordingly constituted a working group.
NABARD submitted its report on 17-2-92. The notification
ofthe Govt. of India and report of equation committee was
also circulated alongwith the award. Bank has implemented
the award and recommendations of the equation committee
and circular has been filed by which the same was
implemented. The NABARD has circulated the details of
the fitment chart of RRB employee with that of sponsored
Bank employee. As per the re-fixation of the pay scale of
RRB employee there is direction that stage and number of
year of service rendered and salary shall be fixed on that
basis. Inthe month of March, 1991 N.LT. arrear from 1-1-91
was paid as per the revised pay scales. The arrears from
1-9-87 to 31-12-90 was paid in four instalments on different
dates. As per 6th and 7th Bipartite Settlement the pay
revision of RRB employees and officers w.e.f. 1-11-92 and
1-4-98 was implemented. The Govt. of India issued
notification dated 17-4-2002 for revision of pay scales of
RRB employees as per 6th and 7th Bipartite Settlement and

officer’s pay revision respectively, at par with nationalised
Bank as on 1-4-2000. After implementation employees are
getting more than the nationalised Bank employees.

It has been prayed that this Hon’ble Tribunal be
pleased to answer the reference in affirmative holding that
the action of the management KKGB, Purnea is legal and
justified and the employees of Koshi RRB are not entitled
to any relief.

4. Both the parties have filed their respective
rejoinders admitting and denying the contents of some of
the paragraphs of each other’s written statement.

5, The concerned workmen has produced Md. Abu
Muzaffer as WW-1. The documents filed on behalf of the
workmen have been marked as Exts. W-1 to W-24.

The management has produced MW-1, Ram Kur:ar
Dubey, and the documenis filed by the management have
been marked as Exts. M-1 to M-18.

6. Main argument advanced on hehalf of the
concerned workmen is that they are not getting equal salary
for their equal work with other employees as per 6th & 7th
Bipartits Settlement.

The management argued that the demand of the
concerned workmen is not justified for fixation of their pay
of 133 staff. In this respect the evidence of WW-1 is very
much essential. WW-1, Md. Abu Muzaffar Nawaz has
stated in cross-examination that amzlgamation was after
21-6-2005, so the petition dated 21- £-2005 regar ding non-
getting equal salary for equal work was prior to
amalgamation. It is fact that there is disparity after
amalgamation. It is under consideration ofthe appropriate
authority till the judgement of the present case. Chairman,
Gramin Bank is the appropriate authority. No reference was
made to the Government. Getting of lessar pay has been
compensated by protection of their salary. I have not
produced any letter of NABARD. ‘NABARD’ as mentioned
in para iZ Las been typed wrongly. 1 have not made any
application for making the Uttar Bihar Gramin Bank as a
party before appropriate Government,

The management counsel argued that rural bank has
been amalgamated with Uttar Bihar Gramin Bank and that
has not been made party by the union, Moreover, as per
evidence of the concerned workman after amalgamation it
is under consideration of the appr«.priate authority till the
judgement of the present case. So, it shows that the
above reference has been made in advance. Moreover, the
concerned workman has stated that they are getting pay
protection of their salary, so it shows that there is no less
of pay of the concerned workmen. There is no loss of pay
to the concernsd workmen as per evidence given by
WW-1, who has stated that they have been compensated
by protection of their salary.

7. Considering the above facts and circumstances 1

hold that the action of the management of Koshi Regional
Rural Bank, Purena in not implementing the pay structure
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of the employees in view of the judgement of Supreme
Court dated 31-1-2001 and 7-3-2002 and letter dated 22-2-91
and 17-4-2002 of Govt. of India is legal and justified.
Accordingly, the concerned workmen are not entitled to
any relief.
This is my Award.
H. M. SINGH, Presiding Officer
¢ feeett, 21 T8, 2010
T3, 2018 — 3T foarg sifufom, 1947 (1947
T 14) BT AR 17 T AT H, 51T TR WL 6 A F
wfearen, % yeuEA ® Hag FAeE ot 39 FwHER &
e, s = Fafte sieifirs frem § S T st
s . 1, 4% fawelt % d=r (Fed WA 53/2004) B
I WA 2, W BT TR F 2172010 F WD
T3
[H TH- 12012/127/2004-FE3R(F-1) ]
e 2o, o wieg
New Delhi, the 21st July, 2010
$.0. 2018.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 53/
2004) as shown in the annexure, in the industrial dispute
between the management of State Bank of Patiala, and their
workmen, received by the Central Government on 21-07-
2010.
[No. L-12012/127/2004-IR (B-I}}
JOHAN TOPNO, Under Secy.
ANNEXURE
BEFORE DR. R. K. YADAY, PRESIDING
OFFICER, CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL NO. 1, KARKARDOOMA COURTS
COMPLEX, DELHI
LD. No. 53/2004
V. K. Kapil
Plot No. 13, Vikram Enclave Extension,
80 Foota Road, Shalimar Garden,
Ghaziabad (U.P.) ...Workman
Versus
The Deputy General Manager,
State Bank of Patiala, .
Zonal Office, 2nd Floor, NBCC Place,
Pragati Vihar, Bisham Pitamah Marg,
New Delhi-110 001. ...Management
AWARD
While working as A.L.P.M. Operator at Parltament
Street, New Delhi branch of State Bank of Pattala, Shri V. K.
Kapil withdrew a sum of Rs. 28600 through teller between
December, 93 to September, 99 on different dates, without
posting cheques in his current account No. 6415, He also
withdrew a sum of Rs. 18050 through teller between 5th of
Tuly, 94 to §th of September, 94, through 7 withdrawal formy/

cheques drawn on saving bank account No.1999 and
Saving bank account No.7779 in the name of Virender Kumar
Kapil, which withdrawals were not debited to the above
accounts and amounts so withdrawn were added by him to
the supplementary list to tally the day book for the day.
Amount of Rs. 15550 was adjusted by himon 28-10-94 and
an amount of Rs. 2500 was adjusted by him on 23-11-94 in
Saving bank account No.9220, maintained by Shri Des Raj
Rawat. Besides above misconducts, he deliberately
delaying posting of debit vouchers in the account of
Bhushan Group of Companies at eighteen times with a
view to accommodate that party, since sufficient balances
were not available in their account, as well as to conceal
creation of overdrafts in respect of the said debit vouchers.
He also availed loan from outside sources between July,
1993 to June, 1995 in contravention of instructions of the
Bank, without obtaining approval of the competent
authority. When some of above misconducts came to light
of the day Shri V. K. Kapil was suspended on 3rd of
November, 95. His suspension was revoked on 18th of
July, 97, with a stipulation that the competent authority
would pass an order on that period, to be treated spent on
duty or nor at the appropriate stage. Charge sheet was
served upon him on 24th of November, 1999, The
management decided to constitute a domestic enquiry.
Before Enquiry Officer Shri Kapil admitted the charges. On
consideration of the report of the Enquiry Officer, the
Disciplinary authority heard Shri Kapil on quantum of
punishment and removed him from services of the bank
vide his order dated 1 7th of October, 200 1. Appeal preferred
by Shri Kapil Kumar came to be dismissed on
20-11-2001. He raised an industnal dispute before the
Conciliation Officer. Since conciliation proceedings failed,
the appropriate Government referred the dispute to this
Tribunal for adjudication, vide Order No. L.-12012/127/2004-
IR(B-I) New Delhi dated 8th October, 2004, with the
following terms:—

“Whether the action of the management of State Bank
of Patiala , New Delhi in removing from the service of
Shri V. K. Kapil, Ex-A.L.P.M. Operator by imposing a
punishment vide order dated 17-10-2001 is just, fair
and legal? [fnot to what reliefthe workman 1s entitled
to and from which date?”

2. Claim statement was filed by Shri Kapil pleading
that he joined services of the State Bank of Patiala as
Cashier-cum Godown Keeper at its Smalkha {Panipat)
branch on 26-9-77. He was posted at S. N. Marg, Delh;
branch of the bank during 2001, where he was working as
A.L.P.M. Operator. On 3-11-95 he was suspended. In
July, 1987 his suspension was revoked and he was
reinstated in services. For the said period of suspension
he was not paid full wages and it was decided subsequentiy
that his period of suspension was not to be treated as
spent on duty. On 24-11-99 a charge sheet was served
upon him, which was vague, indefinite, non speaking and
lacking in particulars. Charge sheet was not accompanicd
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with list of documents and witnesses. He demanded copies
of documents, list of documents and witnesses, vide his
letter dated 19-1-2000. He also demanded copy of
preliminary enquiry report and other information which was
required to meet the charges, so levelled on him. However,
the management opted not to supply list of documents,
witnesses and other material to reply the charge sheet.
Enquiry Officer was appointed in haste, without awaiting
his reply to the charge sheet. Even at the start of enquiry
list of witnesses and documents were not supplied to him.

3. The claimant projects that the Enquiry Officer
induced him to admit the charges, by showing provisions
of clause 19.12 of Bipartite Settlement and making him to
believe that no major penalty would be imposed and he
would be let of with a warning only. The Enquiry Officer
obtained his admission by playing fraud upon him. Enquiry
Officer had not conducted any enquiry against him and
submitted his report to the Disciplinary Authority on the
basis of admission, so obtained. Disciplinary Authority
issued show cause notice dated 8-10-2001 proposing penalty
of removal. He submitted that his admission was obtained
on a misrepresentation. He presented that the enquiry
cannot be dispensed with when major penalty was to be
imposed. Removal order was passed by Assistant General
Manager vide order dated 17-10-2001, holding him guilty
of gross misconduct. Period of suspension was treated as
not spent on duty, Appeal preferred by him was dismissed
on 29-11-2001. He presents that act of his removal from
service was malafide, unfair labour practice and against
the principles of natural justice. He seeks his reinstatement
in service with continuity and full back wages.

4. Claim was demurred by the management pleading
that charge sheet served upon the claimant was specific
and definite. It was not lacking in particulars. All particulars
were supplied to the claimant. He had also inspected
relevant records before replying the charge sheet.
However, he evaded in offering his explanation to the
charges levelled against him. When enquiry proceedings
were initiated, he admitted the charges before the Enquiry
Officer on | 5th of May, 2000. When charges stood admitted,
there was no occasion for the Enquiry Officer to proceed
with the enquiry. It has been denied that the Enquiry Officer
induced the claimant to admit the charges. It is denied that
the Enquiry Officer represented that only minor penalty
would be awarded to him, in case he makes admission of
his guilt. The Enquiry Officer submitted his report to the
Disciplinary Authority, who considered nature of the
misconduct, past record of his services-and awarded
punishment of removal from service, which commensurate
to his misconduct. Period of his suspension was treated as
not spent on duty, hence claimant was not entitled for full
wages for that period. After his removal from service,
claimant has accepted his gratuity, provident fund and
other dues. Allegations levelled by the claimant that the
action of removal amounted to mala fide, unfair labour

practice and against principles of natural justice, are
unfounded. !t has been projected that there is no substance
in the claim and it may be dismissed.

5. On pleadings of the parties following issues were
settled:

1. Whether the enquiry conducted by the
management was just, fair and proper?

2. Whether punishment awarded to the workman
commensurate to his misconduct?

3. Asinterms of reference?

4. Relief.

6. Issue No.l was treated as preliminary issue.
Claimant had examined himself in support of his claim, Shri
T.P.S. Saini (MW }and K. L. Babbar {MW2) were examined
on behalf of the management. After hearing the claimant,
his authorized representative and authorized representative
of the management, issue No.l was answered in favour of
the management and against the claimant, vide order dated
8-4-2010.

7. To project that the punishment was proportionate
to his misconduct, the claimant had filed his written
arguments. None came forward on behalf of the
management to advance arguments. I have considered -
written arguments submitted by the claimant and material
placed on the record. My finding on issues involved in the
controversy are as follows ;

Issue No. 2.

8. In written submissions the claimant projects that
bank had I not suffered any loss, no mala fide was attributed
on his part and he did not derive any undue gain. The
penalty has disqualified him from future employment. He
further projects that he was not involved in any fraud,
falsification of accounts, cheating, interpolation of any
entry in account books and tampering of the bank record.
He had rendered more than 24 years of service. According
to him the punishment was too harsh and not
commensurative to his misconduct.

9. What should be the appropriate punishment which
can be awarded to the claimant? Right of an employer to
inflict punishment of discharge or dismissal is not
unfettered. The punishment imposed must be
commensurative with gravity of the misconduct, proved
against the delinquent workman. Prior to enactment of
Section 11-A of the Act, it was not open to the industrial
adjudicator to vary the order of punishment on findings
that the order of dismissal was too severe and was not
commensurative with the act of misconduct. In other words,
the industrial adjudicator could not interfere with the
punishment as it was not required to consider propriety or
adequacy of punishment or whether it was excessive or
too severe, The Apex Court, in this connection, had,
however, laid down in Bengal Bhatdee Coal Company
[1963(1)L.LJ 291] that where order of punishment was
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shockingly disproportionate with the act of the misconduct
which no reasonable employer would impose in like
circumstances, that itself would lead to the inference of
victimization or unfair labour practice, which would vitiate
order of dismissal or discharge. But by enacting the
provisions of section 11- A of the Act, the Legislature has
transferred the discretion of the employer, in imposing
punishment, to the industrial adjudicator. It is now the
satisfaction of the industrial ‘adjudicator to finally decide
the quantum of punishment for proved acts of misconduct,
in cases of discharge or dismissal. If the Tribunal is satisfied
that the order of discharge or dismissal is not justified in
any circumstances on the facts of a case, it has the power
not only to set aside order of punishment and direct
reinstatement with back wages, but it has also the power to
impose certain conditions as it may deem fit and also to
give relief to the workman, including award of lesser
punishment in lieu of discharge or dismissal.

10. 1t is established law that imposing punishment
for a proved act of misconduct is a matter for the punishing
authority to decide and normally it should not bg interfered
with by the Industrial Tribunals. The Tribunal is not required
to consider the propriety or adequacy of punishment. But
where the punishment is shockingly disproportionate,
regard being had to the particular conduct and past record,
or is such as no reasonable employer would ever impose in
like circumstance, the Tribunal may treat the imposition of
such punishment as itsetf showing victimization or unfair
labour practice. Law to this effect was laid by the Apex
Court in Hind Construction and Engineering Company [1965
(1)LLJ 462]. Likewise in Management of the Federation of
Indian Chambers of Commerce and induswy [1971 (I[)LLJ
630] the Apex Court ruled “that the employer made a
mountain out of a mole hill and had blown a trivial matter
into one invelving loss of prestige and reputation and as
such punishment of dismissal was held to be unwarranted.
In Ram Kishan [1996 (I JLLJ 982] the delinquent employee
was dismissed from service for using abusive language
against a superior officer. On the facts and in the
circumstances of the case, the Apex Court held that the
punishment of dismissal was harsh and disproportionate
to the gravity of the charge imputed to the delinquent. It
was ruled therein, “when abusive language is used by
anybody against a superior, it must be understood in the
environment in which that person is situated and the
circumstances surrounding the event that led to the use of
abusive language. No straight-jacket formula could be
evolved in adjudicating whether the abusive language in
the given circumstances would warrant dismissal from
service. Each case has to be considered on its own facts.”

11. In B.M.Patil [1996(1)LLJ 536] , Justice Mohan
Kumar of Karnataka High Court observed that in exercise
of disgretion, the disciplinary authority shoutd not act like
a robot and justice should be moulded with humanism and
understanding. It has to assess each case on its own merit

and each act of fact should be decided with reference to
the evidence recorded on the allegations, which should be
basis of the decision. The past conduct of the worker may
be a ground for assuming that he might have a propensity
to commit the misconduct and to assess the quantum of
punishment to be imposed. In that case a conductor of the

‘bus was dismissed from service for causing revenue loss

of 50 p to the employer by irregular sale of tickets. It was
held that the punishment was too harsh and
disproportionate to the act of misconduct.

12. After insertion of section 1lI-A of the Act, the
jurisdiction to interfere with the punishment is there with
the Tribunal, who has to see whether punishment imposed
by the employer is commensurative with the gravity of the
act of misconduct. If it comes to the conclusion that the
misconduct is proved, it may still hold that the punishment
is not justified because misconduct alleged and proved is
such as'it does not warrant punishment of discharge or
dismissal and where necessary, set aside the order of
discharge or dismissal and direct reinstatement with or
without any terms or conditions as it thinks fit or give any
other relief, including the award of lesser punishment, in
lieu of discharge or dismissal, as the circumstance of the
case may warrant. Reference can be made to a precedent in
Sanatak Singh {1984 Lab.1.C.817). the discretion to award
punishment lesser than the punishment of discharge or
dismissal has to be judiciously exercised and the Tribunal
can interfere only when it is satisfied that the punishment
imposed by the management is highly disproportionate to
the decree of the guilt of the workman. Reference can be
made to the precedent in Kachraji Motiji Parmar [1994(I1)LLJ
332]. Thus it is evident that the Tribunal has now jurisdiction
and power of substituting its own measure of punishment
in place of the managerial wisdom, once it is satisfied that
the order of discharge or dismissal is not justified. On facts
and in the circumstances of a case, Section | | A of the Act
specifically gives two folds powers to the Industrial
Tribunal, first is virtually the power of appeal against
findings of fact made by the Enquiry Officer in his report
with regard to the adequacy of the evidence and the
conclusion on facts and secondly of foremost importance,
is the power of reappraisal of quantum of punishment.

13. Power to set aside order of discharge or dismissal
and grant “relief of reinstatement or lesser punishment is
not untramabled power. This power has to be exercised
only when Tribunal is satisfied that the order of discharge
or dismissal was not justified. This satisfaction of the
Tribunal is objective satisfaction and not subjective one.
It involves application of the mind by the Tribunal to
various circumstances like nature of delinquency committed
by the workman, his past conduct, impact of delinquency
on employer’s business, besides length of service rendered
by him. Furthermore, the Tribunal has to consider whether
the decision taken by the employer is just or not. Only after
taking into consideration these upects, the Tribunal can
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upset the punishment imposed by the employer. The
quantum of punishment cannot be interfered with without
recording specific findings on points referred above. No
indulgence is to be granted to a person, who is guilty of
grave misconduct like cheating, fraud, misappropriation of
employers fund, theft of public property etc. A refererice
cannot be made to the precedent in Bhagirath Mal Rainwa
[1995 (1 )LLI960].

14. Now facts are to be taken note of. Charge sheet
Ex.MW /8 is not a disputed document. Prior to issuance of
that charge sheet letter dated 26-10-95 was written by the
claimant to the management bank which has been proved
as Ex MW1/1. Ex. MW 1/7 was also written by the claimant
to the bank. Out of these documents it came to light that a
sum of Rs.28600 was withdrawn by the claimant through
teller between December, 93 to September, 94 without
debiting cheques to his current account No. 6415. He made
adjustment entries in supplementary books (subsidiary day
books) by adding therein the amount of cheques drawn by
him. Subsequently he debited that amount on 14-1-94 as
correction entry to the current account of M/s. Bhushan
Group of Company Limited. A sum of Rs. 18050 was also
withdrawn by him over teller from 5-7-94 to 8-9-94 , drawn
on saving bank account No. 9999. in the name of
Shri V. K. Kapil and on saving bank account No.7779 in the
name of Virender Kumar Kapil. These withdrawals were
not debited to above accounts and were added to
supplementary list by the-claimant to tally day book for the
day. The amount so referred was adjusted by him through
two debit entries of Rs.15550 and Rs.2500 on 28th October,
94 and 23rd November, 94 respectively in saving bank
account No.9220 of Des Raj Rawat. He raised loan from
outside sources between July, 93 to June, 95 in
contravention of instructions of the bank, without
obtaining prior approval of the competent authority. He
deliberately delayed posting of debit vouchers in the
account of Bhushan Group of Industries, with a view to
accommodate that party since sufficient balance was not
available in their account between 22-4-93 to 16-12-94. He
did so with an intention to conceal creation of over drafis,
in respect of vouchers at eighteen intervals to help Bhushan
Group of Companies in respect of major amount of debit
vouchers. All those misconducts were subsequently
conceded by the claimant, before the Enquiry Officer.
Therefore, it is emerging over the record that the claimant
not only caused loss to the bank but acted contrary to the
interest of his employer. In case over drafts were created in
‘respect of debit vouchers then Bhushan Group of
Companies ought to have suffer interest. The bank lost
that interest also. The claimant had faisified bank account
books when he made ‘entries in supplementary books
(subsidiary books) in respect of an amount of Rs.28600
and entries in account N0.9220 of Des Raj Rawat in respect
of a sum of Rs.18050. He also obtained loan from outside
sources in violation of the schedules of the bank, without
prior permission of the competent authority. Discipline
became casualty when the claimant violated bank

instructions and sought loan from outside source without
prior permission of his superiors.

15. An act subversive of discipline amounts to a
serious misconduct. Such acts not only tend to destroy
discipline but tentamount to create a scene of disobedience
at a work place. If an employee who sabotage discipline at
work place is not punished suitably than it may prove
contagious to his colleagues. Therefore, such instances
may prove inflimatory in case not dealt with in stern manner.

16. Acts of dishonesty and fraud are also serious
misconduct. As detailed above, the claimant was dishonest
when he withdrew money over teller without debiting his
current account. He committed fraud when he made
matching entry in supplementary books with a view to
conceal that fraud. He also made adjustment entry in the
account of Shri Des Raj Rawat in respect of a sum of
Rs: 18050 which amount was withdrawn by him over teller
at different intervals. Act of dishonesty and fraud amounts
to criminal offence too.Such acts constitute serious
misconducts warranting penalty of dismissal. In Tika Ram
& Sons Ltd.[1960 (1) LL1 514] the Apex Court approved
penalty of dismissal for acts of dishonesty and fraud.

17. When claimant delayed posting of debit entry in
the account of Bhushan Group of Companies, he showed
disloyalty to his employer. Employer expects loyalty from
an employee in connection with his employment. By acts
of helping Bhushan Group of Companies the claimant had
shown his loyalties to a customer of the bank in
contradiction to the interest of his employer. By his acts
and conduct he gave reasons to his employer to apprehend
that confidence cannot be reposed in him. Considering all
these aspects, [ am of the considered view that punishment
of removal from service commensurate to the misconduct
of the claimant. Issue is, therefore, answered in favour of
the management and against the claimant.

Issue No.3

18. Since punishment awarded to the claimant
commensurate to his misconduct, hence his removal from
service w.e.f. 17-10-2001 cannot be termed as unjust, unfair
and in contravention of law. No facts are brought over the
record to justify indulgence in favour of the claimant.
Therefore, it is concluded that action of the management in
removing the claimant from services vide order dated
17-10-2001 is just, fair and legal. The issuz is, therefore,
answered in favour of the management and against the
claimant. Relief.

19. In view of the foregoing discussion, claimant is
not entitled to any relief. His claim statement deserves
dismissal. Same is, therefore, dismissed, being devoid of
merits. An award is accordingly passed. It be sent to the

-appropriate Government for publication.

Dated: 29-6-2010
Dr. R. K. YADAYV, Presiding Officer
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[H. T-12012/298/88-3T sTR(H-1) ]
New Delhi, the 21st July, 2010

5.0. 2019.—In pursuance of Section 17 of the

Industrial Disputes Act, 1947 (14 of 1947), the Central

Govemment hereby publishes the award (Ref. No.5/2001)

as shown in the Annexure in the Industrial Dispute between

the management of State Bank of Bikaner & Jaipur, Jaipur

and their workmen, which was received by the Central
Govemment on21-7-2010.

[No. L-12012/298/88-IR(B-I)]
JOHAN TOPNO, Under Secy.
ANNEXURE
BEFORE SRIRAM PARKASH, HIS, PRESIDING
OFFICER, CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABQUR COURT, KANPUR
INDUSTRIAL DISPUTE NO. 5 OF 2001
Between
1. Bankey Lal Prajapati, s/o Srt Ram Raj Ram Prajapati,
55/8, Vijai Nagar, Kasnpur,
2. Ram Bachan Singh son of Sri Raghu Raj Singh, vill.
lkrampura, P.O. Devkali, Tehsil Kerakat, District Jaunmpur,
3. Surendra Pratap Berma son of Sri Shyam Prasad
Verma, 55/8 Vijai Nagar, Kanpur
4. Mewa Lal Prajapati son of Sri Ram Raj Ram
Prajapati, 55/8 Vijai Nagar, Kanpur.
5. Panna Lal Parjapati son of Sri Ram Khelawan
Prajapati, 55/8 Vijai Nagar, Kanpur.
AND
The Manager State Bank of Bikaner & Jaipur,
*‘Main Head Office, Tilak Marg Jaipur.
AWARD

1. Central Government MOL, New Delhi vide
notification no.L-12012/298/88-IR (B-1) dated 19-03-2001,
has referred the foliowing dispute for adjudication to this
tribunal.

2. Whether the action of the management of State
Bank of India & Jaipur in terminating the services of S/Sri
Banke Lal Parjapati, Ram Bachan Singh, Surendra Pratap
Verma, Mewa Lal Parjapati and Panna Lal Parjapati without
giving them an opportunity for re-employment is legal and

justified? If not, to what relief the said workmen arc
entitled?

3. Brief facts of the case are that the claimant Sri
Panna Lal Prajapati, Sri Surendra Prajapati, Sri Mewa {.al
Prajapati, Sri Bankey Lal Prajapati and Sri Ram Bachan Singh
have filed their claim statement separately mn the instant
industrial dispute case, but the facts being similar, there-
fore, repeating the facts of each claimant is of nose. I am
reproducing the facts of claimant Sri Panna Lal. Opposite
party has also filed commeon reply/written statement. There-
after all the claimants have filed a common rejoinder.

4. Claimant Sri Panna Lal has alleged that he has
been employed on 27-09-82, by the opposite party bank at
their Kaushal Puri Branch, Kanpur, at the post ef peon
and worked there up to 15-12-82 where after the bank
terminated the services of the claimant on 16-12-82 without
following any provision of law. It is alleged that the
opposite party adopted unfair labour practice which is cov-
ered under section 2(ra) of the Act, because they are en-
gaging and employing the employee for a period of less
than 90 days and then removing them, whereas, the post of
peon in the bank is a permanent post and the workman is
also permanent and opposite party is not permitting the
employees to become a permanent employee, which is
illegal act.

5. Before conciliation officer opposite party has given
an assurance and on this assurance the case of the
claimants was not forwarded to the CGIT or reference not
made. Due to this the claimants have to file a writ petition
before the Hon'ble High Court. It is also stated that the
claimants were getting Rs.1000 per month, whereas other
employees were getting full salary. 1t is also alleged that
junior to the claimant were still engaged by the opposite
party. Sri Sham Nath who had worked for 81 days, he was -
again employed in the year 1986-87 to complete the 90
days and has been regularized. Sri Ram Chandra Savita
was permitted to continue 90 days in the vear 87-88 and he
has been made permanent at Gitanagar branch of the bank
at Kanpur. Sri Ramesh Chandra Savita (Dabhoh) at Udaipur,
Ram Naresh Pal have been permitted to complete the days
at Gita Nagar Branch and employed at Shastri Circle Udaipu:,
Similarly Vishwana rain Tiwari, Raj Kumar Saroj, Ravindi
Singh Chauhan, Brij KishoreVerma and Sri Santosh Kumar
Tiwari have been employed and engaged, who were more
junior to the claimants.

6. Therefore, the claimants have prayed that the
order of termination with effect from 16-12-84 be declared
illegal and he be permitted to be reinstated and the
opposite party be directed to pay the bank wages.

7. Claimant Sri Surendra Prasad Verma has alteged
that he has been working since 4-2-85 and worked till
24-4-85 at Kaushalpuri Branch of the bank and he was
terminated on 24-4-85.

8. Sri Mewa Lal has alleged that he was employed on
5-8-82 and worked tiH1 23-10-82 at Ratan Lal Nagar Branch
of the bank at the post of peon and his services were also
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terminated on 24-10-82. Sri Bankey Lal has alleged that he
was engaged on 20-6-81 and worked till 7-9-81, again from
12-5-88 to 30-7-88 at Gita Nagar Branch of the bank and his
services were removed from 30-7-88. Sri Ram Bachan Singh
has alleged that he was employed on 14-8-81, and his
services were terminated on 31-10-81. He has stated that
he was employed at the post of cashier-cum-clerk at
Vishweshwar Ganj Branch at Varanasi.

9. Opposite party has filed a common written-

staternent. It is stated that Sri Bankey Lal Prajapati was
employed on purely temporary basis on the contract of
appointment cum termination, He was neither terminated
nor retrenched from the service but his services automati-
cally came to an end by efflux of time. None of the em-
ployee namely Bankey Lal, Ram Bachan Singh, Suirendra
Pratap, Mewalal and Panna Lal had worked for 240 days in
a year so they are not entitled to any benefit as well as any
protection of the provisions of the Act. It is stated that one
time opportunity was given to all the ex-workmen who had
temporarily worked in the bank in the year 1987 by giving
advertisement in all Hindi and English News Paper and
other news papers. Recruitment proceedings laid down by
the bank were followed and permanent employment was
offered to those persons who had applied on the prescribed
format within the time prescribed therein. Neither the peti-
tioner ever applied nor availed such oppertunity, It is
wrong to say that the management has ever involved in
any alleged unfair labour practice as alleged by the claim-
ants, It is aiso stated that as per order of the Hon’ble High
court it was directed that all the workmen may file reference
within two months from the date of obtaining certified copy.
None of the workmen ever applied before the ALCC within
two months. Therefore, right of the petitioner automati-
cally ceases. The matter has wrongly been referred. All the
workmen had voiuntarily accepted the terms and
conditions of the appointment and they are stopped
irom raising any alleged dispute now at this juncture.
Therefore, the claim of all the claimants is liable to be
rejected.

10. All the claimants have filed common rejoinder,
but nothing new has been pleaded therein except
reiterating the facts as already pleaded by them in their
respective statement of cfaim.

1. It is alleged that the opposite party has alleged
breach of section 25H and rule 78 of the Act.

12. Opposite party has not given any information
regarding new recruitment,

13. Heard arguments at length and perused records
carefully.

14. Opposite party has not appeared at the time of
arguments. Opposite party has also not given any oral or
documentary evidence in support of their case.

I5. Claimant has adduced documentary as well as
oral evidence.

3013 GI/10—21

16, All the claimant have also filed their certificates
vide list paper no. 31/1. These certificates are regarding
number of days worked by them in the bank.

17. Claimants have adduced in evidence one Sri
Surendra Pratap Verma as W.W.1.

18. T have perused whole evidence, Though the
opposite party has not adduced any evidence but
opposite party has participated in the evidence and
opposite party has thoroughly cross-examined W.W. 1,
therefore, the evidence of W.W.] has to be read as a whole.

19. 1t is admitted by the w.w.] that none has been
given appointment letter. There is no termination letter. It
is also admitted that they have worked in the bank only for
80 days.

20. Therefore, it is clear that none of the claimants
had worked 240 days or more in a year continuously.

21. Now it has to be seen whether opposite party has
committed breach of section 25-H read with rule 78.

22. | have examined the statement of W.W.1.
Claimant has alleged in Para 9 of claim statement that jun-
iors to the claimant, one Sri Shyam Nath, one Sri Ram
Chandra Savita, Sri Ramesh Chandra Saita, Sri Ram Naresh
Pal, Sri Vishwa Narain Tiwari, Sri Raj Kumar Saroj, Sri
Rajender Singh Chauhan, Sri Brij Kishore Verma and other
persons have been made permanent who were juniors to
the claimants, but not a single word has been stated on
oath by the claimant in their examination in chief. Int cross-
examination he also admitted that after advertisement in
the news paper for recruitment which was done by the
oppasite party he has applied for the post. But he does not
have any copy of such application.

23. I have examined the certificates filed by the claim-
ants. These are the certificates showing work and number
of days work done by the claimants. [t cannot be termed as
an appointment letter. Their names were not called from
the employment exchange. They were not recruited
by following the prescribed procedure. Opposite party has
contended that after lapse of time their services were
automatically ceased. In my view initially the burden lies
on the claimant to prove that the opposite party has com-
mitted any breach of the provisions of Industrial Disputes
Act particularly section 25H. But from the evidence it does
not appear that the oppesite party has committed any
breach of section 25H read with rule 78 of 1.D. Act. The
claimants have to stand on their own legs.

24, Claimants have filed and placed reliance upon
the decisions

25. 1997 (76) FLR 393 Oriental Bank of Commerce
versus Union of India and another {Allahabad High Court).

26. 1987 Lab IC 1361 Gujarat High Court, Gujarat
State Machines Tools Corporation versus Deepak ] Desai.

27. I have gone through the aforesaid rulings
respectfully and the principies laid down by the Hoa'ble
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High Court but in the given circumstances and facts of the
case claimants are not entitled to get any relief on the basis
of these rulings. The claimants have filed to prove their
case. Therefore they are not entitled to any relief.

28. In view of discussions as above, it is held that
none of the claimant is entitled for any relief and the
reference is answered against them and in favour of the
opposite party bank.

. 13-7-2010 RAM PARKASH, Presiding Officer
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New Delhi, the 21st July, 2010

5.0. 2020.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947}, the Central
Government hereby publishes the award (Ref, No. 16/2005)
as shown in the Annexure in the Industrial Dispute between
the management of State Bank of India and their workmen,
which was received by the Central Government on 2 1-7-2010.

[ No. L-12012/299/2004-1R{B-}]
JOHAN TOPNO, Under Secy.
ANNEXURE

BEFORE DR. R K. YADAV, PRESIDING OFFICER,
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL
NO. I, KARKARDOOMA COURTS COMPLEX,
DELHI 1. D. NO. 16/2005

Shish Ram

Village Katesara,

Teh. Palwal, Distt. Faridabad,
Haryana.

—laimant
Yersus

The Assistant General Manager,
State Bank of India,

Stationery Department,

Sector-6, Plot No. 3,

Faridabad. —Management

AWARD

Claimant was occasionally engaged by State Bank
of India for doing some cdd jobs of casual in nature. He
was paid for the days he worked with the bank. His
engagement by the bank for odd jobs was not in consonance
with procedure and rules of appointment. When there was

no odd job available with the bank, the clainant was
disengaged. He raised a dispute before the Conciliation
Officer. Since conciliation proceedings failed, appropriate
Government referred the dispute to this tribunal for
adjudication vide order No. L-12012/299/2004-IR(B-1), New
Delhi dated 1-7-2005, with the following terms :—

“Whether the action of the management of State Bank
of India in terminating the services of Shri Shish Ram
s/o Shri Mahavir Singh, Sorter-cum-Messenger w.c.f.
2003 is just and legal? If not what relief the workman
is entitled to?”

2. Claim statement was filed by Shish Ram pleading
therein that he was appointed as Sorter-cum-Messenger
against a regular vacancy w.e.f. 1-1-1995. He was paid on
daily wages basis, as and when there was a leave vacancy.
In January, 1999 he was appointed against a permanent
and regular vacancy of Sorter-cum-Messenger. Though
he was appointed against a regular vacancy. vet he was
shown as a temporary employee and paid on daily wage
basis. He had been performing all duties of Sorter-cum-
Messenger-cum-General Attendant. He worked for 254 days
in 1999, 259 days in 2000, 252 days in 2001, 256 days in 2002
and 52 days in 2003. He was paid on daily wage basis, in
violation of Bipartite Settlement. He requested the bank to
release his payment in accordance with the bipartite
settlement. He also requested the authorities for
regularization of his services, which request led to their
annoyance, Consequently his services were termminated on
15-4-03 by the Assistant General Manager. He was not
atlowed to join his duties on 16-4-2003, He presents that on
completion of 240 days of service, he became a protected
workman under the provisions of section 25-F of the
Industrial Disputes Act, 1947 (in short the Act). The bank
had abosorbed all daily wager employces who had worked
for more than 30 days in a calendar year, w.e.f. 1-7-75 to
31-7-88.

3. Policy guidelines were issued by the bank for
absorption of temporary daily wage employees. Though
he had worked continuously for the period of 1073 days,
vet his services were not regularized. No charge sheet was
ever served upon him before termination of his services.
His services were dispensed with in violation of the
provisions of section 25-F, 25-G and 25-H of the Act. Action
of the management is illegal and amounts to unfair labour
practice and victimization. It has been claimed that he be
reinstated in services with continuity and full back wages.
The management be also commanded to pay him full wages
from January, 1999 till the date of his reinstatement after
deduction of meager amount already paid to him.
Management be further ordered to absorb him permanently
in the service of the bank,

4. Contest was given to the claim statement by the
management pleading that the bank is a public sector
institution where employment is to be made in accordance
with the established recruitment rules. An employee is
appointed in the bank through proper selection process,
after giving equal opportunities to public at large. Assistant
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General Manager has no authority to appoint anyone in
violation of recruitment rules. The claimant was never
appointed by the bank, hence he never marked his
attendance in attendance register. In case the claimant had
worked with the bank then he was engaged by an
incompetent authority, in violation of the existing rules.
Since he was not appointed in accordance with the rules,
there never existed any relationship of employer and
employee between the parties. It has been denied that the
claimant was appointed as Sorter-cum-Messenger against
a permanent vacancy in 1995 or in January, 91. It has further
been denied that he worked for the bank till 2003. It has
been pleaded that occasionally he was engaged on casual
basis for doing odd jobs, purely of casual in nature. It has
been dentied that the claimant ever requested the authorities
for payment of his full wages or for his regularization.
There was no occasion for him to make such a request.
Since he was not an employee of the bank, there was no
necessity for the Assistant General Manager to terminate
his services on 15-4-2003. It has been denied that he was
engaged as Sorter-cum-Messenger continuously from
January 1999 to April, 2003. It has been pleaded that
settlements dated 7-11-84, 17-11-87 and 16-7-88, which laid
guidelinegs for absorption in the services of the bank, are
not applicable to the claimant. Under those settlements
temporary employees of the bank were categorised as of
category ‘A’, ‘B’ and ‘C’ who had completed 270 days, 240
days and 30 days minimum service from 1-7-75 to 31-7-88
forthe purpose of regularization in the services of the bank.
Vacancies against those settlements were likely to arise in
1987 to 1991. The claimant had not put in 240 days
continuous service in a calendar year, hence the provisions
of section 25-F,25-G and 25-H of the Act are not applicabie
to him. The claim is misconceived as to the concept of
protected workman. He is not entitled to relief of
reinstatment with continuity of serwice, not to talk of
absorption in service, His claim is deviod of merit and it
may be dismissed.

5. Claimant has examined himself'as well as Shri R.C.
Sagar in support of his claim. The management has
examined Indra Singh Kaler and Santosh Kumar Gupta in
support of its defence. No other withness was examined
by either of the parties.

6. Arguments were heard at the bar, Shri J.N. Kapoor,
authorized representative advanced arguments on behalf
of the claimant, Shri J. Buther, authorized representative
raised submissions on behalf of the management. I have
given my careful considerations to the arguments advanced
at the bar and Cautiously perused the record. My findings
on issues involved in the controversy are as follows:—

7. Shri Shish Ram had testified that he joined services
of the management as Canteen Boy in 1995. On ist of
January, 1999 he was appointed as Sorter-cum-Messenger:
He was being paid wages for the days of his actual work.
His wages were paid through cheque. He worked for 254
days in 1999, 259 days in 2000, 252 days in 2001, 256 days
in 2002 and 52 days in 2003. i{e was paid @ Rs. 80 per day
as his wages. No appointment letter was issued to him by

the management. No termination lettey w3: msued W hism,
Gatemen was instructed not to perm:: his ectry insideihe
bank premises. As a part of his duty, he used 1o sort o
stationery, fill in indent form and send requires stationery
to various branches. He used to sign indust forms, Photo
copy of indent forms filled in by him in the yeay ZE02-2003
are Ex. WW1/1 to Ex. WW1/732. All these induent formy
bear his signatures. Visitor register for the weur 2042-2003
was signed by him in token of the faci thas e attended his
duties in the bank from 5-11-2002 tili 72-2.2003. The said
register (containing 85 leaves) is Ex. W% /733, Ali 85
leaves of the said register bear his sigaetures. On
27-3-2001 ke parked his cycle at cyciz stuid. Inadvertantiy
he went home without coliecting his cycle. He lost ship
issued by cycle stand attendant. He wree: = letter for release
of his cylce which was counter signad by e Manager,
namely, Santosh Kumar Gupta. Photo eapy of the said
letter is Ex. WW1/735. During the cousse of conciliation
proceedings bank admitted that all entries recorded in
indent form are cotrect, which fact was recorded by the
Conciliation Officer in his proceedings, cupy of which is
Ex. WW1/734. During the course of his cross examination,
he concedes that he had not filled in an application form
for the post of Sorter-cum-Messenger. He also admits that
the bank had not issued any advertizsement inviting
applications for the post of Sorter-cum-Messenger. Shri
R.C. Sagar had issued a certificate that he used to make
entires in indent forms copy of which certificate is Ex.
WWi/M.1

8. Shri R.C. Sagar, Deputy Manag v (Retd.) deposed
that in July, 2002 he was transferred to Faridabad Stationery
branch of the bank from where he retired in October, 2006.
The claimant was working as a Sorter in his section in July,
2002. In July or August, 2003 a dispute arose between
the claimant and the branch manager. He was removed
from his section. He conceds that Ex. WW /734 bears his
signatures at point *A’, Claimant used to put bundle of
stationery in gunny bag and packets, besides other work.
As an in-charg of Staionery section, he (witness} used to
sign 1st page of the indent, after sending required stationery
to a branch. He further conceds that there was a contractor,
who used to render services of making packets of stationery
sheets, sent to various branches of the bank, Except the
claimant none was working in his section. He projects that
the claimant was not a permanent employee of the bank.
He could not deny the proposition that the claimant was
an employee of the contractor.

9. Shri Indra Singh Kaler sweets in his affidavit  Ex.
MW 1/A that the claimant was never appointed as Sorter-
cum-Messenger in the bank either w.e.f. January 1985 or
from January, 1999 to 2003, He had never performed duties
of permanent Sorter-cum-Messenger. Hence there was no
question of paying him @ Rs. 80 per day. The claimant
never marked his attendance. He concedes that
occasionally claimant was engaged on casual basis for
doing odd jobs of purely casual in nature. He denied that
the claimant performed duties of Sorter-cum-Messengar
for continuous period of 1093 days from 1999 to 2003.




5022 THE GAZETTE OF INDIA:AUGUST 14, 2010/SHRAVANA 23, 1932

[Pair [1---Sec. 3(i1)]

According to him settlements dated 7-11-84, 17-11-87 and
16-7-88 are not applicable to the claimant. However, he
concedes that Shish Ram worked as a casual labour and
was paid for actual days of his work,

10. Shri Santosh Kumar Gupta swears in his affidavit
that it was duty of the Deputy Manager to allot items and
quantity of stationery to be sent to various branches, after
receipt of requisition from those branches/offices. Deputy
Manager used to put his signatures on indents for supply
of stationery, other items and its quantity. No other
employee was assigned duty of allotment of stationery
items, to be sent  to various branches/offices. Signature
of the claimant appearing on indents with sketch pen might
have been put by him at subsequent point of time, since
copies of indent form and other documents were
lying in the section and accessible to all including the
claimant. First coples of the indent forms for the year 2002-
2003 are not available in a stationery department, which
have been removed by someone. He projects that letter
dated 27-3-2001 does not bear his signatures. During the
course of his cross examination he unfolds that the claimant
was an employee of the contractor. Cheques Ex. MW2/W1
to Ex. MW2/W35 were issued in favour of the claimant.
Letter Ex. MW2/W36 to Ex. MW2/W68 pertain to the
aforesaid cheques.

11. To appreciate rival facts deposed by parties,it is
expedient to construe the evidence referred above, It is not
a disputed fact that management bank has its rules of
recruitment. Employees are recruited by way of inviting
applications from public at large or by way of calling names
from Employment Exchange. After receipt of application/
names, as detailed above, condidates are required to undergo
written test/interview. Selected candidates are issued
appointment letter, subject to verification of their
antecedents. Claimant concedes that no appointment letter
was ever issued to him. It is not his case that he used to mark
his attendance, in attendance register kept for regular
employee. Therefore, it is emerging over the 4 record that no
case has been projected by the claimant to the effect that the
was recruited as Sorter-cumn-Messenger in accordance with
the recruitment rules. It is not his case that an appointment
letter was issued,when his services werz engaged as Sorter-
cum-Messenger by the bank. He pre.ents that he used to
sign visitors register irrtoken of fact thai e used to attend
duties in the bank from 5-11-02 til} 25-2-2743. 1t is a matter of
common knowledge that a visifors register is signed by a
person, other than an employee, who visits branch of the
bank. An employee is not supposed to sign visitor register,
since he reaches the bank premises to perform his duties
and not as a visitor. Even customers are not required to sign
visitor’s register since they visit the bank for business. One
who sign visitor’s register, visits the bank for some odd
jobs. Consequently it is evident that the claimant does not
project himself to be a permanent employee of the bank. He
concedes that his engagement, if any, was dehors the rules
of recruitment.

12. Shri R. C. Sagar details that when he joined
Faridabed Stationery Branch of the bank in July, 2002 , the

claimant was working in his section as a Sorter. He was

" working in that section prior to his joining duties there. He

presents that a contractor was rendering his services of
making packets of the stationery sheets, which were 1o be
sent to various branches. Except the claimant none was
working in his section, He makes is clear that the claimant
was not a permanent employee in the bank. He could not
deny the proposition that the claimant was an employce of
the contractor. Therefore, out of the facts urnfolded by
ShriR. C. Sagar, it came to light that the ¢laimant was not
a permanent employee of the bank. He does not dispute
that the claimant was an employee of a contractor, whose
job was to make packets of the stationery sheets, which
were to be sent to various branches of the bank.

13. Shri Santosh Kumar C-upta malkes outa case that
it was duty of the Deputy Manager o atlot item and
quantity of stationery, which wer2tobs =ent :0oa particular
branch/office, on receipt of the:r requisition. Deputy
Manager used to put his signzzras on indeats for supply
of stationery items ans its quamity. Ne sisif employee was
assigned duty of allotment of ustioners J1ems and to sign
indent forms. He prodects shal signatae of the claimant
appearing on indent forms wiik <kerch pen might have
been put by him subsequzptly, sirev it were lying in the
section where claimant was taving seress

14. Shri Kapoor had argued that the indent forms for
the year 2002-2003 bear signatures of the claimant, which
are Ex. WW1/1 1o Ex. WW1/732. According to him these
indent forms go to show that in the year 2003 the claimant
was working as a Sorter in Faridabad Stationery branch of
the bank. When testimony of the claimant and arguments
advanced by Shri Kapoor are appreciated in the light of
the facts deposed by Santosh Kumar Gupta, it came to
light that it was duty of Deputy Manager to allot and
quantify stationery items, to be sent to respective branches/
offices on receipt of their requisition. Testimoney of Shri
Santosh Kumar Gupta bring procedural facts over the
record. None other than a Deputy Manager can sanction
and allot stationery items to branches/offices, from where
requisition is received. An employee of a contractor or
even a casual employee of the bank cannot perform such
functions. The claimant does not assert that Ex. WW1/1 to
Ex. WW1/732 were filled in by him under the command of
the Deputy Manager, who rectified his acts subsequently
by putting his certificate or signatures in that regard. Facts
detailed by Shri Gupta to the effect that the claimant might
have appended his signatures subsequently gain weight.

15. Ex. WWI1/I to Ex. WW1/732 do not contain first
copy of the indent so, on which items and stationery were
alloted by the Deputy Manager. No explanation has been
offered by the claimant as to why first copy of the indent
forms has not been lated before this Tribunal for
consideration. Bank offiers an explanation that first copy
of these indent forms are missing froms the record. Shri
Buther argued that is handword of the claimant, who had
removed first copy, put his signatures on second copy got
if photo copied, filed it before this Tribunal and proved it
as Ex. WW1/1to Ex. WW1/732. Facts relating to source of’
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acquisition of Ex. WW1/1 to Ex. WW1/732 has not been
unfolded by the calaimant. Ferie silence of the claimant so
that issue gives an inference that submissions of Shri
Buther has weight. The claimant does not assert that it was
his duty to fill in indent forms, quantify stationery items
and sanction it for issuance to a branch/office. Hence the
fact that signarure of the claimant do appear on Ex. WW 1/1
to Ex. WW1/732 does not go to establish that he performed
job of Sorter in the branch or filled in these documents in
discharge of his official duties. No office order has been
placed on record to show that these functions were
delegated to a casual employee. As conceded by Shri Sagar,
the clazimant was an employee of a contractor. All these
aspects would persuade an ordinary prudent man to
conclude that the claimant never served as a Sorter with
the management bank.

16. Besides serving the bank as an employee of the
contractor, the claimant worked as a casual employee at
intervals, Indra Singh Kaler deposed that the claimant was
occasionally engaged on casual basis for doing odd jobs
of purely casual in nature. On that account Shri Santosh
Kumar Gupta deposed that claimant performed casual jobs
for the bank and.was paid for jobs vide cheques Ex. MW2/
W1toEx. MW2/W35, Letters Ex. MW2, W36 to Ex. MW2/
W68 were written, on which letter approval for payment
was made. Claimant does not dispute letters Ex. MW1/
W36 to MW2/W68, besides cheques Ex. MW2/W1 to Ex.
MW2/35. When perused letters Ex,. MW2/W36to Ex. MW2/
W68 were found to have been written by the claimant.
Therefore, these letters would certainly lead this Tribunal
to ascertain truth. Ex. MW2/W36 was written by the
claimant to the Branch Manager, Faridabad Stationery
branch, requesting him to release his wages for casual job
{shifting of articles) done by him in the month of February,
2000. He requested him to release a sum of Rs. 500 in his
favour. On his request a sum of Rs. 500 was ordered to be
released. On the strength of Ex. MW2/ W37 he requested for
release of his wages for 1st of March, 2000 to 7th of March,
2000 for cleaning fans installed in the branch. A sum of
Rs. 200 was ordered to be released in his favour. In the like
manner he requested for release of his wages for 8-3-2000,
when he cieaned four water tanks. A sum of Rs.-100 was
ordered to be released in his favour. On his application Ex.
MW2/W38 a sum of Rs. 100 was sanctioned in his favour.
Ex. MW2/W39 projects that a request was made by the
claimant for release of his wages for cleaning all stationery
racks. A sum of Rs. 180 was ordered to be released in his
favour. In that fashion he made request for release of his
wages on the strength of Ex. MW2/W40 to Ex. MW2/W68.
Cheques Ex. MW2/W1 to Ex. MW2/W35 were issued in his
favour for casual jobs performed by him. Therefore, out of
the documents referred above, it emerge over the record that
often and then the claimant was engaged for casual jobs and
was paid for the same.

17. Question for consideration comes as to whether
the claimant acquired status of a workman when he
performed casual jobs for the management. For an answer
matter proposition definition of the workman given in

clause (s) of Section 2 of the aviod total considered, which
is extracted thus:

(s) “workman” means any person (including an
apprentice) employed in any industry to do any
manual, unskilled, skilled, technical, operational,
clerical or supervisary work for hire or reward,
whether the terms of employment be express or
implied, and for the purpoeses of any proceeding
under this Act in relation to an industrial dispute,
includes any such person who has been dismissed,
discharged or retrenched in connection with, or as a
consequence of, that dispute, or whose dismissal,
discharge or retrenchement has led to that dispute,
but does not include any such person—

(i) who is subject to the Air Force Act, 1950 (45 of
1950), or the Army Act, 1950 (46 of 1950) or the Navy
Act, 1957 (62 of 1957); or

(i) who is employed in the police service or as an
officer or other employee of a prison : or

(iti) who is employed mainly in a managerial or
administrative capacity; or

{(iv) who, being employed in a supervisory capacity.
draws wages exceeding one thousand six
hundered rupees per mensem or exercises, either by
the nature of the duties attached to the office or by
reason of the powers vested in him, functions mainly
of a managerial nature.

18. Definition of workman contains three limbs. First
limb of the definition gives statutery meaning of the word
and determines a workman by reference to a person
(including an apprentice) employed in an industry to do
any manual, unskilled, skilled, techical, operative, clerical,
or supervisory work for hire or reward. The second limb is
designed to include a person—(i) who have been
dismissed, discharged or retrenched in connection with an
industrial dispute, or (ii} whose dismissal, discharge or
retrenchment in connection with an industrial dispute, or
(iii) whose dismissal, discharge or retrenchment has led to
an industrial dispute, within  the ambit of workman.
However, the third part of the definition excludes the
categories of persons specified in clause (i) to (iv) from the
expression “workman”. The definition does not state that
a person, in order to be a workman should have been
employed in a substantive capacity or on temporary basis
in the first instance or after he is found suitable for the job
after a period of probation. In other words, every person
employed in an Industry irrespective of his status
temporary, permanent or probationary—would be a
workman. The expression “employed” has at least two
known connetations, that is a relationship brought by
express or implied contract of service in which employee
renders service for which he is engaged by the employer
and the latter agrees to pay him in cash or kind, as agreed
between them or statutorily provided. It discloses a
relationship of command and obedience. Reference can he
made to the precedent in Food Corporation of India’s case
[1985(2)LL14].
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19. A distinction is also drawn between “contract for
service” and ** contract of service™. [n one case the master
can order or require what is to be done, while in the other
case he cannot only order or require what is to be done,
but how itself it shall be done. The destinction is under
a contract of service, a man is employed as a part of the
business and work is done as an integral part of the
business, while their contract for service, his work,
althougth done for the business, is not integrated into it
has only assesssory to it. But the test of being a servant
does not rest now a days on submissions to orders. It
depends on whether person is part and parcel of thé
organization.

20. Mere existence for a contract of service would
not confer relationship of employer and employee until
the employer is in a position 1o control the work of the
employee. A master is one who not only preseribes to the
workman the end of his work, but directs or at any moment
may direct the means also, or as it has been put, “retains
the power of controlling the work™ | a servant is a person
subject to the command of his master as to the manner in
which he shall do his work. An independent contractor is
one who unertakes to produce a given result but so that in
the actual execution of the work he is not under the order
or control of the person for whom he does it , and may use
his own discretion in things not specified before hand.

21. Identification mark of servant is that he should
be under the control or supervision of the employer in
respect of details of his work. It is element of control of
work that distinguishes the relationship of master and
servant may factors have a bearing on the result. Who is
the pay master, who can dismiss, how long the service
lasts, all have to be kept in mind, to adjudicate relationship
of employer and employee between the parties. Here inthe
case documents Ex. MW2/W36 to Ex. MW2/W68 highlight
that the claimant was engaged by the bank for odd jobs of
casual in nature. Whether his engagement amounts to an
appointment to the post ? Answer lies in negative, As held
above the bank is a public institution where appointments
are to be made in accordance with recruitment rules
vacancies are required to be filled up in accordance with
the rules and candidates, who otherwise be eligible, would
be required to apply for, when a recruitment is to be made
on a particular post. The candidates would be required to
undergo test/interview and thereafter appointments are to
be made in consonance with the rules. While making
appointment reservation policy for scheduled casts/
scheduled tribes candidates is to be followed. Appointment
on daily wages cannot be a conduit pipe for regular
appointment which would be a back door entry. deterimental
1o efficiency of service and would breed seeds of nepotism
and corruption. Only work charged employees, who perform
dutics of transactory nature, are engaged in cursory
manner. They are requried to perform  work of transactory
and urgent nature so long as the work cxists. Such an
employee cannot claim his appointment against a particular
post . Law to this effect was laid by the Apex Court in
Suresh Kumar Verma | 1996 (73 S.C.C 562].
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22. Whether disengagement of services of the
claimant would amount to retrenchement within the meaning
of clause (00) of Section 2 of the Act. For an answer to
this proposition it is expedient to have a glance on the
definition of the word “retrenchement” which definition is
extracted thus:

(00) ‘“retrenchement” means the termination by
the employer of the services of a workman
for any reason whatsoever, otherwisc than
as a punishment inflicted by way of
disciplinary action but does not include-—

(a) Voluntary retirement of the workman ; or

(b) Retirement of the workman on reaching
the age of superannuaton the contract of
employment between the employer and the
workman concerned contains a stipulation
in that behalf; or

{b)b) termination of the service of the workman
as a result of the non-renewal of the contract
of employment between the employer and the
workman concerned on its expiry or of such
contract being terminated under a stipulation
in that behalf contained therein; or

(c) Termination of the service of a workman
on the ground of the continued ill-health.”

23. Forapplicabilty of the provisions of clause {(oo0)
of Section 2 of the Act, it is incumbent upon the claimant
to show that he was in continuous employment. For
bringing termination of an employee within the ambit of
retrenchment it is to be shown that his termination resulted
on account of a voluntary act on the part of his
employer. When employer has no option in law to continue
services ot an employee, it does not amount to termination
of his servce. The Apex Court in Bangalore W.C.& S. Mills
Co. [1662(1)-L.1.J-213] ruled that when an employer 1s not
under an obligation to keep an employee in his services,in
such situation termination of his services does not amount
to retrenchment. 1t would be expedient to reproduce the
observation made by the Court, which is extracted thus :

“It seems to us that a service cannot be said to be
terminated unless it was capable of being continued.
H it is not capable of being continued, that is to say,
in the same manner in which it had been going on
before, and it is, therefore, brought to an end, that is
not a termination of the service.”

24. When facts of the present contrversy are
gauzed through contents of documents Ex. MW2/W36 to
Ex. MW2/W68, it came over the record that the claimant
was engaged often and then for casual jobs. When casual
job came 1o an end, his engagement was discontinued.
When necessity again arose he was engaged for a
particular job and when that job came to end his services
were dispensed with. Therefore, it is evident that services
of the claimant were engaged by the management time
and again against odd jobs. His services did not continue
against a particular job for a continuous period of 240
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days, as contemplated by the provisions of section 25-B
ofthe Act. Itis evident that the clafmant had not rendered
continuous service for 240 days against any job. In such
a situation his discontinuance had not amounted to
termination of his services. When his services were not
terminated, action of the management does not fall within
the ambit of retrenchment, as defined in clause (0o0) of
Section 2 of the Act.

25. In M.M. Lissy (1994 (2) LLJ, 97) Kerala High
Court was confronted with such a proposition. Cosidering
the facts and Law it was ruled that since the appointment
was against statutery rules, hence employer was having
no obligation to continue the employee in its service as
daily wager. Termination of his services does not amount
to retrenchment. It would be expedient to reproduce the
law laid therein, hence observation of the High Court are
extracted thus:

“All retrenchments will result in termination of
service of a workman by the employer. But all
terminations of service of a workman by the
employer will not fall within the definition of
retrenchment, What all categories of termination of
service of a workman will come within the purview
of retrenchment as defined under the Act? it must
be the termination of the service of workman by his
employer. This shows that there must be a valied
relationship of master and servant between the
employer and the workman. If the workman was not
properly appointed as per the rules, or in violation
of the provisions of the rules and there be a legal
relationship of master and servent between that
employer and the workman? If a workman was
employed in an establishiment by an authority which
was not competent to make the appointment, can
there to a valid and legal relationship of master and
servant between that establishment and the
workman. If the post to which the workman was
engaged was not one santioned by the rules
governing the employment in an establishment, can
there be a valid and legal relationship of master and
servant between that establishment and the
workman? When there cannot be a valid and legal
relationship of master and servant between the
employer and the workman, can the termination of
service of that workman result in retrenchment?

A retrenched workman is entitled to re-
employment in preference to others when the
employer proposes to take into his employ any other
person, as per the provisions contained in Section
25-H of the Act. This shows that the termination of
service of the workman should have been from a
post to which he could have been continued. If the
post is such that its continuance is not possible,
then the termination of service of the workman from
that post cannot amount to retrenchment as defined
under the Act.”

26. Atthe cost of repetition it is said that documents

Ex. MW2/36 to Ex. MW2/W68 are not disputed by the
claimant. These documents are photo copies of letters
written by the claimant for release of his wages for work
done at different intervals on different jobs of casual in
nature. These documents no where bring it to the light of
the day that the claimant was engaged time and again
against one and the same job. His engagements for
different jobs have been projected by these documents.
The claimant could not establish that the continued to
serve the management against a particular post, His
disengagement was not from a post against which he
would have continued in service. He could not show
continuous service on any particular post to justify his re-
employment on the strength of the provisions of section
25-H of the Act. Hence his disengagement does not
amount to retrenchment and principles of law laid in M.M.
Lissy (supra) come to espouse the cause of the
management.

27. A circular was issued by the bank on 6th of
April, 1991 for absorption of temporary employees in
pursuance of Bipartite Agreement dated 17-11-87, as
modified by subsequent agreement dated 16-7-88. The
said circular provides that daily wagers should have
completed required qualifying service for permanent
appointment. It emerges that all daily wagers, whose
services were utilized in the following leave/casual
vacancies in subordinate cadre positions and who were
engaged by the Bank on mutuaily agreed daily wages (and
not in regular scale wages) during the period 1-7-1975 to
31-7-1988, will be considered for being given a change for
permanent appointment in the Bank’s service,subject to
their fulfilling eligibility criteria given below:—

{a) Messenger (with combined designation).

(b) Menial category of subordinate staff viz.cash

coolies, farrashes,water boys and sweepers etc. (with

combined disignation).

(c) Bank guards.

(ii) Eligibility criteria :

Temporary service and period thereof :

(a) The following categories of daily wagers
will only be eligible for a chance for being
considered for permanent appointment. ;

Category ‘A’ -—

Those, who have completed 240 days’
temporary service in any continuous block
of 12 calendar months or less during the
period 1-7-1975t031-7-1988 .

Category'B’:—

Those, who have completed 270 days’
aggregate temporary service in and
continuous block of 36 calendar months
during the period 1-7-1975 to 31-7-1988.

Category ‘C':—

Those, who have completed a minimum of
30 days’ aggregate temporary service in any
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calendar year after 1-7-1975 or a minimum of
70 days aggregate temporary service in
any continuous block of 36 calendar months
during the period 1-7-1975 to 31-7-1988.

(b) The aforsaid aggrepate temporary service
of 270 days, 240 days, 70 days or 30 days
should have been put in by daily wager, at
any one or more of the Officers/Branches
falling within a module as existing/defined
as on 31-7-1988 : this concession is being
given as a one time measure (and not to be
treated as precedent) in line with Clause 5 of
the Aggreement dated the 17th November,
1987 that each Branch /Office is to be treated
as an ‘establishment’and temporary service
put in at a Branch/office alone will be
reckoned for the purpose.

{c) Candidates... will be appointed in full time or
part-time positions, as per the Bank’s need :
they will be treated as new entrants and will
not be entitled for any back wages or
difference betwecn the wagers payable to
regular temporary employees and ad hoc/
fixed remuneration paid to them or any other
attendant benefits: nor will they be entitled
for any further chance for being considered
for permanent appointment. Their appointment
will be effective from the date they take up
their permanent appointment.

28. When facts of the present controversy are
revisited, it came to light that the claimant does not fall
either in category A’ or "B or category *C" , as categorised
for consideration of daily wagers for making them
permanent. The claimant projects that he joined services
of the bank as a conteen boy in 1995, He again  joined
services of the bank as Sorter-cum-Messenger on Ist of
January, 1999, Therefore, his case does not fail within the
ambit of the category of employees, categorised by the
aforsaid circulars for the purposes of appointment against
permancnt vacancies.

29, Equality before law and equal protection of laws
are fundamental rights of every person,ordains Article 14
of the Constitution. The guiding principles laid in Article
14 are that person, who are similary situated, shall be
treated alike both in privileges conferred and liability
imposed, which means that amongst equals the law should
be equal and should be equally administered and that like
should be treated a like. Article 16 of the Constitution
gurantees equality of opportunities for all eitizens in
matters relating to employment or appointment to any
office under the State. What is guranteed is the equality
of opportunity. 1.ike all other employers, government is
also entitled to pick and choose from amongst a large
number of candidates offering themselves for employment.
But the selection process must not be arbitrary. The
guarantee given by clause (a) of Article 16 of the
Constitution will cover (a) initial appointments {b)

promotions(c) termination of employment (d) and matters
relating to salary, periodical increments, leaves, gratuity,
pension, age of superannuation etc. Matters relating to
employment or appointments include all matters in relations
to employment both prior and subsequent to the
employment which are incidental to the employment and
form part of the terms and conditions of such employment.

30. Fundamental rights guaranteed by Article 14
forbids class legislation, but does not forbid classification
or differentiation which rests upon reasonable ground of
discretion. Classification is the recognition of the relations,
and in making it the governments be allowed a wide
latitude of discretion and judgement, In a way, the
consequences of such classification would undoubtedly
be to differentiate persons belonging to that class others.
The classification must be founded on an intettigible
differentia which distinguishes persons things that are
grouped together from others left or of the group and the
differentia must have a retional relation to the object
sought to be achicved Classification may be made
according to the nature of persens. nature of business
and may be based with reference to time.

31. Concept of equality guaranteed by Article 16 of
the constitution is something more than formal equaliy
and enables the underprivileged groups to have a fair share
by having more than equal chance and enables the state
to give favoured treatment o those groups by achieving
real equality with reference to social needs. *Protection
discrimination” enabled the state to adopt new strategy to
being under privileged at par with the rest of the society,
by providing all possible opportunitics and incentives to
them. Therefore a class may be allowed to have prefereatial
treatment in the matter relating to employment or
appeintment. There cannot be rule of equality between
members of separate and independent group of persons.
Persons can be classified in ditferent group, based on in
terms of nature of persons, nature of business and with
reference 1o time. Therefore classification based on
experience, in relation o time for which daily wagers
employed by the bank had served. has a reasonable
differentia.

32. To claim cquality with the daily wager, who were
made permanent it was for the claimant o show that he
stood on equal footing with them. Not even an tota of  fact
has been brought over the record by the clatmant to show
that he was at par with the daily wagers, whose services
were regularized by the bank. Circular makes provisions for
regularization of services of daily wagers, who served the
bank from 1-7-1975 to 31-7-1988. Such daily wagers are
categorized mn three categories. Claimant does not fall in
any category out of three, provided by the said circular. He
was not at par with those daily wagers, whose services
were regularized by the bank. [n such a situation it cannot
be said that the claimant was  discriminated when his
services were not regntarised by the bank.

33. Therce is other facet of the coin. Claimant was
engaged as a daily wager by the bank for odd jobs. He
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was not appointed in accordance with rules of recruitment.
Neither an advertisement was made nor names were called
from employment exchange. No test/interview was
conducted Reservation policy was also not followed.
Consequently it is evident that engagement of the claimant
was dehors the rules. In Uma Devi [2006 (4) SCC 1] the
Apex Court considered the proposition as to whether the
persons who got employment, without following of a
regular procedure or even from the back door or on daily
wages can be ordered to be made permanent in their posts,
to prevent regular recruitment to the posts concerned.
Catena of decisions over the subject were considered and
the court declined the submissions of the werkman to be
made permanent on the post which was held by them
temporary or ad hoc capacity for a fairly long spell. The
Court ruled thus:

“With respect, why should the State be allowed to be
part from the normal rule and indulge in temporary
employment in permanent posts? This Court in, our
view, is bound to insisted onthe State making regular
and proper recruitments, and bound to encourage or
shuit its eyes to the persistent transgression There
rules of regular recruitment. The direction to make
permanent to the distinction between regularization
and making permanent, was not emphasized here-
can only encourage the State, the modal employer,
to flout its own rules and would confer undue benefits
on a few at the cost of many waiting to compete.
With respect the directions made in Piara Singh [1992
(4) SCC 1 18] is to some extent inconsistent with the
conclusion in para 45 of the said judgement therein.
With great respect, it appears to us that the last of
the directions clearly runs counter to the
constitutional scheme of employment recognized in
the earlier part of the decisions. Really, it cannot be
said that this decision has laid down the law that all
ad-hoc, temporary or casual employees engaged
without following a regular recruitment procedure
should be made permanent.”

34. Taking note of some of recent decissions, the
Apex Court held that the State does not enjoy, a power to
make appoitments in terms of article 162 of the
Constitution. The Court quoted its decision in Girish Jyanti
Lal Vaghela [2006(2) SCC 482] with approval, wherein it
was ruled thus.

“The appointment to any post under the State can

only be made after a proper advertisement has been

made inviting applications from eligible candidates and
holding of a selection by a body of experts or a specially
constituted committee whose members are fair and
impartial through a written examination or interview or
some other rational criteria for judging the inter se merit
of candidates who have applied in response to the
advertisement made. A regular appointment to the post
under the State or Union cannot be made without
issuing advertisement in the prescribed manner which
may in some cases include inviting applications from
the employment exchange, where eligible candidate
get their names registered. Any regular appointment
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made on apost under the State or Union without issuing
advertisement inviting applications from eligible
candidates and without holding a proper selection
where all eligible candidates get a fair chance to
compete would violate the guarantee enshrined under
Article 16 of the Constitution.™.
35. In P. Chandra Shekhara Rac and Others {2006 (7}
SCC 488] the Apex Court referred Uma Devi's Case (Supra)
with approval. It also relied the decision in a Uma Rani
[2004 (7) SCC 112] and ruled that no regularization is
permissible in exercise of statutory powers conferred in
Article 162 of the Constitution, if the appointments have
been made a contravention of the statutory rules. In
Somveer Singh [2006 (5) SCC 493] the Apex Court ruled
that appointment made without following due procedure
cannot be regularized. In Indian Drugs & Pharmaceutical
Ltd. [2007 (1) SCC 408] the Apex Court reiterated the law
and announced that the rules of recruitment can not be
relaxed and court can not direct regularisation of temporary
employees dehors the rules, nor can it direct continuation
of service of temporary employee (whether called a casual,
ad-hoc or daily rated employee) or payment of regular
salaries to them.

36. In Uma Devi (supra) it was laid that when a person
enters a temporary employment or get engagement as
contractual or casual worker and the engagement is not
based on a proper selection as recognized by the relevant
rules or procedure, he is aware of the consequence of the
appointment being temporary, casual or contractual in
nature. Such a person cannot invoke theory of legitimate
expectation for being confirmed for the post when an
appointment to the post could be made only by following
a proper procedure or selection in any concerned cases.
in consuitation with the public service commission.
Therefore, theory of legitimate expectation cannot be
successfully advanced by temporary, contractual or casual
employees. It cannot also be held that the State held out
any promise while engaging these persons either to
continue them where they are or to make them permanent.
The State cannot constitutionally make such a promise. It
is also obvious that the theory cannot be invoked to seek
relief of being made permanent in the post. In view of
those precedent neither continuance nor regularisation
of services of the claimants can be ordered,since it would
amount to back door entry into Government job.

37. In view of the foregoing discussions it is evident
that the claimant has miserably failed to establish that he
was appointed against a post, on which he has a right to
continue, He could not show that his disengagement
amounted to retrenchment. He could not attribute any
illegality, unjustifiability or impropriety to the action of
the management in terminating his services. His claim is
devoid of merits. The same is dismissed. An award is,
accordingly, passed. It be sent to the appropriate
Government for publication.

Dr. R K. YADAV. Presiding Officer
Dated : 18-6-2019
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New Delhi, the 21st July, 2010

S. 0. 2021.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (ITC(New)No. 5
of 2009 I'TC (Oid) No. 12 of 1994) of the Industrial Tribunal,
Central, Bhavnagar as shown in the annexure, in the
Industrial Dispute between the management of State Bank
of Saurashtra, now State Bank of India and their workman,
received by the Central Government on 21-7-2010.

[No. L-12011/57/93-IR(B-1)]
JOHAN TOPNO, Under Secy.
Exhibit-158

ANNEXURE

BEFORE SHREE §.5. PANHCHAL, INDUSTRIAL
TRIBUNAL, CENTRAL, BHAVNAGAR

Reference LT.C. (New) No. 5 012009
Reference LT.C. (Old) No. 12 of 1994

First Party : (1) The Managing Director,
State Bank of Saurashtra,
Now State Bank of India,
Head Office,
Nilam Baugh Circle Chowk,
Bhavnagar.

(2) State Bank of Saurashtra
Employees Consumers Stores Ltd.
Bhavnagar.

V/s.

it's Workmen,

Bhavnagar Jilla Mazdoor Sangh,
C/o. Manibhai Gandhi,

113, City Centre Complex,

Kala Nala,

Bhavnagar.

APPEARANCES:

Mr. F. M. Battiwala, Advocate for the First Party,
Mr. Manilal G. Gandhi, Advocate for the Second Party.

Second Party

AWARD

1. This Reference was referred to the Industrial
Tribunal, Central, Bhavnagar, for the adjudication, by the
Government of India/Bharat Sarkar, Ministry of Labour/
Shram Mantralaya, New Delhi, vide it's Office order No. L-
12011/57/93-1R(B-I) dated : 28-03-1994. But later, this
reference was transferred to Industrial Tribunal, Central, at
Ahmedabad, but later on, order betlow Civil Application
No. 2024/2009 dated: 03-09-2009 passed by the Hon'ble
High Court of Gujarat, this Reference has been transferred
to this Tribunal. The schedule of the dispute is as under :

“Whether the three employees of State Bank of
Saurashtra Employees Consumer Co-op. Store Lid.
are the workmen of State Bank of Saurashtra,
Bhavnagar ? If so, whether the demand of the
Bhavnagar Jilla Mazdoor Sangh for treating them as
regular employees of State Bank of Saurashtra is
justified ? What relief, if any, the workmen are
entitled ?”

2. Inthe present reference case first party Managing
Director, State Bank of Saurashtra now the State Bank of
India, Bhavnagar will be referred as a “First Party No. 17,
while the First Party No. 2 State Bank of Saurashtra
Employees Consumers Stores Ltd. will be referred as “First
Party No. 2", while concerned workmen “Concerned
workmen”.

3. After that the Second Party concerned workmen
has filed their statement of claim vide Ex-5 and has
represented to this Tribunal that, Second Party is a State
Bank of Saurashtra Employees Consumers Co.-op. Ltd.,
has published a hand-book for the staff welfare activities
and in the Chapter-5 of the said hand-book it is estabiished
that the Store will work for the benefit of the workmen of
the Bank, Managing Director of the Bank is a Supreme
Authority of the Bank and is an official Chairman of the
Store. Not only that but also the workmen for the Store is
appointed by the Chairman of the Bank. And the workmen
of the Consumer Store are paid their wages as workmen of
the Bank Management. Further, the Second Party has
submitted that, the Land, Building, Furniture, Fixture and
Stationary for the Consumer Store is provided by the Bank
management. Even Audit and Books of Account is also
managed by the Bank Management. Thus the Consumer
Store is the one of the welfare activities of the Bank
Management. Though, the Consumer Store is registered
under the Co.-op. Societies Act, but there is no any
workmen employed in the Store are elected, but they are
the workmen of the Bank Management. One of the workmen
Mr. Atulbhai Patel who was working in the Consumer Store
was inclusion in the 1984 in the regular cadre. Even one of
the workmen of the Consumer Store was died and therefore
his wife Mrs. Pravinaben was appointed as workman of the
Bank by the Bank Management on the Compensatory
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ground. Thus, it proves that the Bank Management and
the Consumer Store are not different establishment. The
Second Party workmen have cited different judgments
delivered by the different High Courts and Supreme Court
of India. They are as under :

(1) Saraspur Mills Co. V/s. Ramanlal,

{2) Misc.l Appeal No.2574 of 1991, LLN, Jan. 93,
Kamataka High Court, P. 45,

(3) LLN, March 92, P.423-426 Andhra Pradesh High
Court.

{4) LLN, March 92 P. 489-495 Bombay High Court.

4. The Rules and Regulations are made by the Bank
Management for the Consumer Store. In the above-
mentioned facts and circumstances of the case, the second
party workmen has prayed that, the first party may be
directed to treat the concerned workmen as regular
employees of the State Bank of India with all consequential
benefits in the interest of justice.

5. In reply of the Statement of the Claim, the First
party has submitted their reply vide Ex-08 and submitted
that, the Bank is constructed by the Govt. of India and is
working for money lending, Govt. pensions, Gratuity,
Insurance Scheme and is a Bank for the Businessmen. Bank
is working through its workmen. And workmen are engaged
through Selection Board of the Bank. There is no duty of
the Bank to establish the Consumer Store, and to provide
essential commodities to its workmen. Consumer Store isa
separate body. The workmen of the Consumer Store cannot
be treated as workmen of the Bank. The Consumer Store is
a registered under the Gujarat Co.-op. Societies Act, and
its registration No. is BH/1144 Dated : 29-07-1965. Tobe a
member of the Consumer Store is voluntary. There is a
separate body maintemance and adininistration of the
Consumer Store. The workmen of the Consumer Store are
not an employee of the Bank under Sec. 2(S) of the 1.D.
Act. It cannot be proved that if a Chairman of the Bank is
cstablished as an M.D. for the Consumer Store, then the
Store is run by the M.D. There is no any control of the
M.D. over the Consumer Store. Hence the reference made
by the Government is bad in law and, therefore, the same
deserves to be dismissed on this ground alone. Hence, the
present Reference is liable to rejected with the coast.

6. Vide presenting Ex.-9, the First Party Bank has
requested to this Tribunal to join to “Shree Employee’s
Consumers Co. op. Stores Ltd™ as a party. Vide presenting
Fx.-10 the second party concerned workmen has given their
reply in addition and represented that, the demand of the
First Party to join the party to the Employees Consumers
Co.-op. Stores are not legal, fair and tenable in the eyes of
the law hence it is liable Lo rejected. After hearing both the
parties the former Tribunal has come to the conclusion and
ordered on the Ex.-9, to join the Consumers Stores as a

Party in the present reference case. Vide Fx -13 the Second
Party has produced documentary evidences. and the same
has been exhibited No.29 to 35, Vide presenung Ex.-16, 17,
19,28,36,86,96,107, 118, 128, 139, t 51 the Second Party
concerned workmen has produced more documentary
evidences. The Second Party concerned workman Mr. Dilip
Bhikhanlal has been examined vide Ex.-53 in this reference
case. Second Party Consumers Store has produced their
documentary evidences vide Ex.-6C, 83, 113, The Second
Party concerned workman Mr. Dashrathbhai J. Patel has
been examined vide Ex.-117 in this reference case.

7. The First Party has examined their witness Mr. S.
Narayan vides Ex.-130, Mr, Muthyala Sudhir Pratap vides
Ex.-138 and both the witnesses have been cross examined
by the Second Party Consumer Stores

8. The Secend Party Consumers Store has produced
their written argurnent vide Ex.-152. While the First Party
has produced their written argument vide Ex.-155. Both the
arguments presented by both the parties have been taken
into the consideration.

9. After taking into the consideration the arguments,
documents presented by both the parties, oral evidences
taken on oath by both the parties this Tribunal has to
decide that, whether three employecs of State Bank of
Saurashtra Employees Consumer Co-op. Store Lid. are the
workmen of State Bank of Saurashtre, Bhavnagar ? If so,
whether the demand of the Bhavnagar Jitla Mazdoor Sangh
for treating them as reguiar employees of State Bank of
Saurashtra is justified ? What relief, if any, the workmen
are entitled ?

10. During the hearing case on the hand, the present
reference has been trasferred from Ahmedabad to the
present Tribunal for the consideration and the New No, 05/
2009 has been given to the present reference case. After
registering the case on hand both the parties had been
issued notices, Before that, the First Party No. 1 had raised
a preliminary issue about the legal aspects and about the
facts of the case vide Ex.-156 and vide Ex.-147. About the
said preliminary issuethe Learned Advocate for the Second
Party concerned workmen Mr. Manibhai Gandhi has
presented their reply on 02-12-2009 and submitted that the
preliminary issues should be decided at the time where the
present reference case may be decided. Taking into the
consideration of pleadings and representations made by
the both the parties, this reference cannot be decided only
on the preliminary issue, because in the preliminary issue
there have been raised legal aspects and factual aspects
also. And without taking into the consideration the said
legal and factual aspects this Tribunal cannot come to the
conclusion. Hence, it has been ordered that, the preliminary
issues raised by the First Party No. | will be decided at the
time when the reference will be decided on the merits.
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1. In the case on the hard, the legal aspects of the
case has been raised by the First Party No. 1. One of them
is the $.B.I Employees Consumer Co.-operative Stores
Ltd. has been established under the Co.-operative Societies
Act and registered with the Registrar of Co-operative
Societies and has been in existence for 39 years. Another
legal aspect raised by the First Party is, the S.B.1. Employees
Consumer Co-operative Stores Ltd. has been set up by a
few like minded employees of the Bank under the provisions
of the Co-operative Societies Act in order to provide
essential commadities of good quality at reasonable price
to all employee members as a social objective. This Co-
operative Store also obtained License under Shops &
Establishments Act to operate the steres at Bhavnagar at
the relevant time initially. The executive Committee of the
Stores has the discretion to employ their own independent
workers to run the stores and fix the terms of employment
applicable to the concerned employees referred to in
reference mentioned above. The management of the bank
is authorized to apportion a small percentage of the profit
to meet the expenditure related to the welfare of the
employees by way of subsidy. The bank also provides the
infrastructure required for the welfare activities of the
employees. Accordingly, Stores, canteen, dispensary,
recreation room etc. has been permitted to function in the
bank’s premises for the convenience of these employees
of stores as a welfare measure and not as a statutory
measure at all in any sense of the services of such employees
of Co-operative Stores at Bhavnagar. The management of
all these activities is vested with independent bodies,
trustees, committees, contractors, retainers ctc. of the Co-
operateive Stores. The Bank may depute/lend the services
of an employee to work as Manager for a period of 2/3
years in the interest of employee sharcholders of stores.

2. By the First Party No. ! it has been submitted
that, they have raised an issue on the jurisdiction as legal
objections on the jurisdictional point and has submitted
that, this Tribunal has no jurisdiction to deal with this case
on the ground that there is no existence of master and
servant relationship between these thres persons (now
only two as third one already retired) who are working in
S.B.S. Consumer Co-operative Stores 1.1, Bhavnagar and
the bank has nothing to do with their respective services
with their Stores in the sense that they are not workmen
with the meaning as defined U/s. 2 (s) of the 1.D. Act, 1947.
There is no any evidence to prove that, they are the
employees of the respondent bank. There is no evidence
to the effect that no letter of appointment is given to each
of them by the bank nor there is any direction or control
test to be applicable to each of them by any authority of
the bank in the contest of the work they perform in the said
Co-operative stores where they are aid to be employed.
The Manager and Accountant who are associated with
the Stores are only assisting the operation in the interest
of member employees of the bank as a welfare mission.

Section 2 {s) which defines the workman gives the criteria
as to when any person can be termed as workman which
we find in a series of judgments of High Court an Supreme
Court and also indicated certain factors which make on to
be a workman. In this connection, the factors which are to
be considered so as to arrive at the conclusion as to when
a person is a workman. Following factors are to be
considered.

1. Who is the appointing authority ?
Who is the pay master 7

Who can dismiss ?

How long alternative ¢2rvice last: ?
The extent of contro! and supervision.
The nature of the icb.

Whether it is professionai or =42 Hed work.

e R

Nature of Establishnscnt.
9. The right to reject.

13. Respondent Bank has rz.sed preliminary issue
vide Ex. 147 that, S.R.1. Carsur.er {o-operative Stores
Bhavnagar where these two persors are employed is not
an industry as per Section 2 (j}of the 1.0 Act, 1947 Hence,
present reference s bad in law and void in the said context
of the matter. Further First Party hax: submitted that,
Consumer Co-operative Store is in facl a small shop and
that too to the need only the need of the small group of
working members of the Consumer Co-uperative Store and
the working of the stores has nothing to do with the
banking activities of the First Party which is a public utility

service operating under the Central Govt. jurisdiction.

Reference is also bad in law on the ground that these two
persons who are related to this case are not at all working
under the direction and contrel of any competent authority
of the First Party who can even not take disciplinary action
against the employees of Consumer Co- operative Store in
the event of the situation where any such persen working
in Consumer Co-operative Store commits any misconduct
while on duty and while in service of Consumer Co-
operative Store at Bhavnagar. Further First Party has
submitted that, Consumer Store emplovees are the
permanent employees of the Consumer Store and wages
and salary are required to be paid by the Consumer Store
only and not by the First Party. The present Consumer
Store is in operation for the last 39 years and since then, all
the disciplinary power is in the hands of committee of the
Consumer Store and the First Party has nothing to do with
the same in any ¢ontext of the service conditions of these
employees in question. Further the First Party has submitted
that, the Central Govt. Labour Dept. had paid no attention
to the nature of service of these persons which is evidently
a very dominant factor for making a reference to Industrial
Tribunal under the L.D. Act. In view of the ~he ¢ s
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established that, this reference has been made by the
Labour Ministry, New Delhi without giving attention to
the real factor of this case. Therefore, whole reference is
void, illegal and bad in law. Further the First Party has
submitted that the Consumer Stores employees can never
be said to be the employee of the First Party that banking
services are rendered in a very wide amplitude or in a wide
circumference of the banking activities whereas Consumer
Store being an independent entity has to operate under
the guidlines of the Govt. Authorities opeating under the
Co-operative Societies Act and for which the registration
with the Co-operative society is very much essential. This
is the statutory obligation on the part of the Consumer
Store operation in Gujarat under the said Act. There is no
any such activity of this Consumer Store which can ever
be treated to be part of the banking service in a wide area of
operation in whole of the state in Gujarat.

14. In support of his case the First Party has cited
number of cases, and in the one of them the First Party has
cited the case of Management of Reserve Bank of India
V/s. Their workmen, 1996, (2), LLJ. 42, S.C. In the aforesaid
case Hon'ble Supreme Court has established that,
employees in canteen run by Reserve Bank of India through
Committees or Co-operative Societies or contractors
without any statutory or legal obligation on the employer
bank to run canteens. They are not workmen of the Bank
nor is there any relationship of master and servant between
the Bank and those employees. Demand for regularization
of such employees cannot be sustained. Further, the First
Party has represented that, no obligation on the part of the
Bank to provide canteen facilities and the canteen was non
statutory and run by Local Implementation Committees
having no recognition by Bank. Employees of such
canteens, neither under the control of the bank or their
appointments governed by the rules framed by the Bank.
Promoting canteen facilities by providing subsidy or other
facilities is altogether different from running the canteen,
The canteen was run by LIC and the Bank did not have any
control in the appointment of the canteen employees. Held,
the employees would not become employees of the Bank
and there was no employer-employee relationship between
the employees and the Bank. The said ruling is made in the
case of State Bank of Inda V/s. Canteen Emp. Union, 2000,
(1), LLJ, i41, S.C. Further, the First Pary has submitted a
citation of the case of Indian Overseas Bank V/s. 1.O.B.
Staff Canteen Workers Union, 2000, (1), 1618,5.C. and in
the said case law it has been laid down that, where the
canteen was run by Bank to cater to the needs of its
employees through a Co-operative Seciety formed by
employees to which Bank provided premises, furniture,
utensils, electricity etc, the factual findings of the Industrial
Tribunal with regard to existence of master servant
relationship cannot be interfered with by High Court, in
exercise of its writ jurisdiction as a case of no evidence. In
the light of the objections made as above and when the

reference is bad in law based on bases on settle position of
law referred to above and the above persons working in
Co-operative Stores should not be construed to the:
employees of the Bank when there is no any employer
and employee relationship between the Bank and these
persens and then the reply to the reference may be made
by this Tribunal operating under the Central Govt. for the
purpose of this reference, as legally bad reference owing
to various grounds referred to above contrary to the factual
position of the present reference in the eye of law
accordingly.

15. In reply of the said prefiminary issue raised by
the First Party, the Secand Party concerned workmen have
produced their written answer vide letter dated :
2-12-2009 and in the said letter the Second Party concemed
workmen has submitted that, the reference case on hand is
raise on 28-3-1994 i e, before fifteen years ago, and in the
case the schedule was as under :

“Whether the three employees of the State Bank of
Saurashira Employees’ Consumer Co-operative
Store Ltd. are the workman of the State Bank of
Saurashtra, Bhavnagar ? If, so, whether the demand
of Bhavnagar Jilla Mazdoor Sangh for treating them
as regular employees of State Bank of Saurashtra
is justified ? What relief, if any, the workmen are
entitled 77

16. Thus, from at the bottom of the case was raised
the Second Party concerned workmen has raised their case
for treating them as a workmen of the bank as the Bank is
running “Staff Dispensary™, “Staff Library™, “Staff Canteen”
etc. The Bank is treating them the staff of the Bank, and
hence the workmen of the Consumers Stores, also should
be treated as workmen of the Bank. In the said letter the
Second Party concerned workmen has given their reply,
and further said that, in the present reference case was
raised on 28-3-1994 and during the time, both of the parties
have produced their documentary cvidences, written
arguments, oral evidences and thus. most of the case has
come to the end. And at the end time the First Party has
raised the preliminary issue vide Ex. 147, this is not fair.
And at the end time no any party can raise the preliminary
issue. It is true that, a iegal issue can be raised at any time,
but the issue raised by the First Party is not a legal issue.
The issue raised at this time, does not touch at the root of
Territorial Jurisdiction or at root of the law. The Bank has
raised their a preliminary issue in Para 3(c) that, the
Consumets Store is not an industry and therefore the
reference is bad in law, but Bank has not produced any
documentary evidences in the case on hand.

17. Looking to the preliminary issue raise by the
First Party and reply of the the Second Party concerned
workmen given in lettet dated 2-12-2009 it is very clear that,
the name of the Consumer Store is “State Bank of Saurashtra
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Employees Consumers Co-op. Stores Ltd.” This shows
that, it’s construction and motive of the Stores is mostly
concerned with the Bank. It is provisioned that, only an
employee of the Bank can be a member of the Consumers
Stores and no any other person can be a member of the
Stores. And the motive of the Consumers Stores is to
provide necessary substances for the life to their emloyees.
The construction fo the Consumers Stores is done under
the guidlines of the State Bank of India. The construction
of the Consumers Store is done according to the State
Bank of the India Handbook on Staff Welfare Activities as
per Ex. 41 and 121. Further in the said handbook it is ordered
to obey the said guidelines to all the subordinate Banks.
And further in the Chaper-IV Close | to 13 guidelines has
been given that how to construct the Consumers Stores,
how to help by the Bank to the Stores, the rate of the
subsidy, number of staff providing by the Bank, rent free
accommodation etc. All these instructions shows very clear
that, there is a clear control and supervision of the Bank
over the Consumers Stores.

18. Further, looking to the records produced in the
present reference case i.e. Ex. 138 shows that, two managers
and an accountant has been appointed by the Bank in the
Consumers Stores and is the employees of the Bank. It
shows very clear that, the administration of the Consumers
Stores is run by the Bank. In document Ex. 53 i” has been
accepted by the Bank that, the Executive Council of the
Consumers Stores are made from the Bank Employees. The
Consumers Stores is situated in the Bank Building and the
Bank has provided the said accommodation rent free to
the Consumers Stores. Stationary, furniture and fixtures,
it’s repairing , telephone facility, computer, electricity, water
etc, are provided by the Bank. In response of the said
arguments, the Second Party concerned workmen has cited
seme cases. One of them is G.M.ON.G.C.V/s. ON.G.C,
‘Contractual Worker’s Union, L.L. N, 8, 2008, Page-490 to
497 it has been laid down by the Hon’ble Supreme Court of
India that, behind the curtain the status of the employees
are of the workers of the O.N.G.C. Not only that, but also in
the case of Indian Overseas Bank V/s. Indian Overseas
Bank Staff Canteen Worker’s Union and Ors. L.L.N.6,
2000 Page 930 Hon'ble Supreme Court of India has laid
down that, in the said case the dispute was raised that,
workers of the Co. op. Staff Canteen are not the employees
of the Bank, but looking to the behind of the curtain it
seems that, the workers of the Co. op. Staff Canteen is the
employees of the Bank.

19. Looking to the nature of the preliminary issue, it
has been decided by the Hon'ble High Court of the Gujarat in
LLN. Vol. 5, 2008 Page-160 that, a Labour Court or Tribunal
can hear preliminary issue together. Further in the said case
it has been decided that, if during the conciliation the
preliminary issue is not raised then it can be rejected at any
stage. Further, the Second Party concerned workmen has
cited more some cases in response of his case are as under :

1.LLN. 342008, Page- 628,
2.LLN. Vol. 5- 2005, Page- 944
3.LLN Nov. 2008, Page- 588

20. Looking to the principles laid down in the aforsaid
cases and documents and looking to the evidences
produced by the both the parties it is necessary obligation
of this Tribunal to obey the priciples laid down by the
Hon'ble apex Courts. Hence, the preliminary issue raised at
the end time by the Bank is liable to be rejected. Hence, an
application to decide first the preliminary legal issuc
presented by the First Party Bank vides Ex. 147 is rejected.

21. Now the question arise in the case on hand that,
whether the three employees of the State Bank of Saurashtra
Employees' Consumer Co-operative Stores Ltd. are the
workman of the State Bank of Saurashtra, Bhavnagar or
not? And further sub-question arise that, if, so, whether
the demand of Bhavnagar Jiila Mazdoor Sangh for treating
them as regular employees of State Bank of Saurashtra is
Justified or not ? First of all, to get the answer of the above
questions it is necessary to observe that when and by
whom the demand was raised. Documentary evidence
produced by the Second Party concerned workmen vide
dated 30-05-1991 is o1 the record of the case and is an
approach letter written by the Second Party concerned
workmen. Three concerned workmen have written the said
approach letter and have signed as under :

1. Shri Jitubhai B. Zakhara,
2. Shri Dilip B. Mandaviya,
3. ShriKishore C. Sheth.

22, Thus, aforesaid three workman have raised the
demand and their demand is to treating them the staff of
the workmen of the Sate Bank of Saurashtra, now State
Bank of India. Because, the Bank is running “Staff
Dispensary”, “Staff Library”, “Staff Canteen” etc. The Bank
is treating them the staff of the Bank, and hence the
workmen of the Consumers Stores, also should be treated
as workmen of the Bank. Looking to the records of the case
on hand, the present reference case wss raised on 28-03-1994
and the case was referred to this Tribunal for the
adjudication on the said date. The Bank has argued that,
the Consumers Store is not an industry and therefore the
reference is bad in law, but the Bank has not produced any
documentary evidences in the case on hand,

23. Before come to the conclusion regarding the
questions arose in this case it is very necessary to take
into the consideration the observations made by the Hon'ble
Supreme Court of India. In the case of G.M. ONGC Shilchar
V/s. ONGC Contractual Workers Union, 2008, (3), LLN.490,
Hon'ble Supreme Court of India has observed on para 17
as under :
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“17. It is true that the underlined portion of the
reference prima facie does give the impression that it
presupposes that the workmen were contractual employees
and the only dispute was with regard o the regularization
of their services. It is equally true that the reference appears
to have been other loosely worded but as observed by the
Industrial Tribunal and the Division Bench, both parties
were aware of the real issues involved in the light of the
protracted litigation and the efforts made during
conciliation proceedings. The Division Bench has, thus,
rightly observed that it was open to the Industrial Tribunal
to have lifted the veil so as to determine the nature of the

employment and the dispute between the parties and for .

that purpose to look into the pleadings and evidence
produced before it.”

24, Further, in the case between Indian Overseas
Bank V/s. Indian Overseas Bank Staff Canteen Workers
Union and another, 2000 (2}, LLLN. 930, Hon'ble Supreme
Court of India has observed on paras 20 and 21 as under :

#20. the factual findings recorded by the Tribunal
and the Division Bench as also the materials relied
upon therefore, have been already se out in detail,
supra and it is unnecessary to refer to them in greater
detail once over again. The canteen in question was
being run from | January, 1973 and even before
that, indisputably, the bank itself had arranged for
running of the same through a contractor and similar
arrangement to rum through a contractor was once
again made by the bank on its clousure on 26 April,
1990, though after a period of some break from 21
October, 1992, Besides this, the nature and extent of
assistance, financial and otherwise in kind, provided
which have been enumerated in detail, would go to
establish inevitably that the bank has unmistakably
and for reasons obvious always undertaken the
obligation to provide the canteen services, though
there may not be any statutory obligation and it will
be too late to contend that the provision of canteen
had not become a part of the service.conditions of
the employees. The materials placed on record also
highlight the position that the bank was always
conscious of the fact that the provision and
availing of canteen services by the staff are not
only essential but would help to contribute for the
efficiency of service by employees of the bank. That
it was restricted to the employees only, that the
subsidy rate per employee was being also provided,
and the working hours and days of the canteen
located in the very bank buildings were strictly those
of the bank and the further fact that no part of the
capital required to run the same was contributed by
anybody else,either the promoters or the staff ‘using
the canteen are factors which strengthen the claim
of the workers. It was.also on evidence that the
canteen workers were enlisted under a welfare

fund scheme of the Bank besides making them eligible
for periodical medical check up by the doctors of
the bank and admitting them to the benefits of the
provident fund scheme. The cumulative effect of all
such and other facts noticed and considered in detail
provided sufficient basis for recording its findings
by Tribunal as well as the Division Bench of the
High Court uitimately to sustain the claim of the
workers, in this case. '

21. The Leamed Single Judge seems to have not
only overlooked certain relevant material but by adopting
a negative approach had belittled the relevance and
importance of several vital and important factual aspects
brought on record. If on the fact proved the findings
recorded by the Tribunal are justified and could not be
condsidered to be base upon no evidence, there is no
justification for the High Court in exercising writ
jurisdiction to interfere with the same. The promoters of
the canteen being permanent employees in the service of
the bank, permitted to run the canteen, by merely being in
cortrel of the day-to-day affairs of the canteen, the bank
cannot absolve of its liabilities when it was really using the
canteen management as its instrumentality and agent. The
cloak apart the “voice definitely is that of Jacobs.”
Consequently, we could neither find any error of law or
other vitiating circumstances in the judgment of the
Division Bench nor any infirmities in the process of
reasoning or gross unreasonableness and absurdities in
the conclusions arrived at to restore the award, so as to
justify and warrant our interferene in the matter.

25. Looking to observations made by the Hon'ble
Supreme Court of India in aforesaid both the cases, the
following questions arise in the case on hand to come to
the conclusion to one way or the other :

1. Are there any permanent employees of the
Bank have been appointed to run the
Consumers Stores ?

2. Has the Bank taken upon itself the
responsibility of providing the Consumers
Stores facilities to the employees of the Bank ?

3. Has the Bank provided the basic requirements
like building, stationary, furniture and fixtures,
telephone facility, computer, electricity, water
etc. to the Consumers Stores ?

4. Whether the Bank is giving subsidy to the
Consumers Stores or not ?

5. Is the Consumers Stores runs in the premise

of the Bank ?

6. Is the Consumers Stores for the exclusive use-
of the Bank Staff ?

7. Has the Bank provided the infrastructure
facilities ?
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26. Looking to the records produced in the present
reference case i.e. Ex. 138  shows that, two managers and
an accountant has been appointed by the Bank in the
Consumers Stores and is the employees of the Bank. It
shows very clear that, the administration of the Consumers
Stores in run by the Bank. In document Ex.-53 it has been
accepted by the Bank that, the Executive Council of the
Consumers Stores are made from the Bank Empioyees. The
answer of the said question comes in positive.

27. Looking to the facts and documentary evidences -

produced by both the parties, and looking to the reply of
the Second Party concerned workmen has shown in letter
dated 2-12-2009 it is very clear that, the name of the
Consumers Store is “ State Bank of Saurashtra Employees
Consumers Co. op. Stores Ltd.” This name itself shows
that, construction and motive of the Stores is mostly
concerned with the Bank. Tt is also provisioned that, only
a employee of the Bank can be a member of the Consumers
Stores and no any other person can be a member of the
Stores. And the motive of the Consumers Stores is to
provide necessary substances for the like to their
employees. The construction of the Consumers Stores is
done under the guidelines of the State Bank of India. The
construction of the Consumers Store is done according to
the State Bank of india Handbook on Staff Welfare
Activities as per Ex. 41 and 121 Further in the said Handbook
it is ordered to obey the said guidelines o all the subordinate
Banks. And further in the Chapter-iV Clauses 1 to 13
guidlines has been given that how to construct the
Consumers Stores, how to help by the Bank to the Stores.
Thus, the answer of the second question falls in positive.

28. In answer of the third and fourth question, we
should see the Ex.-53, and in the said document it is very
clear that, the Consumers Stores is situated in the premise
of the Bank, and thus Bank has provided the said
accommodation rent free to the said Consumers Stores.
Not only that , but also the Stationery, furniture and fixtures,
it's repairing, telephone facility, computer, electricity, water
etc. are provided by the Bank to the Consumers Stores.
Not only that, but also the rate of the subsidy is aiso
decided by the Bank. Afl thses circumstances and
documentary evidences show very clear that, there is a
clear control and supervision of the Bank over the
Consumers Stores.

29, |n the answer of the fifth question it is very clear
that there is no dispute and it is also accepted by the Bank
that, the Consumers Stores is situated in the Bank Building,
and the Bank has provided the said accommodation rent
free to the Consumers Stores.

30. In connection with the question No. 6, if we see
the Ex. 53, in an oral evidence of the Second Party concemed
workmen Mr. Mandavi Dilip Bhikhalal contess that, the
main metive of the Consumers Stores is to provide

necessary substances for the life to their employees. Thus,
the answer of the said question is also fall in positive.

31. Last question is that, has the Bank provided the
infrastructure facilities to the Consumers Stores or not.?
Looking to the documentary evidences produced in the
present reference case it is very clear that, Bank has
provided the infrastructure facilities to the Consumers
Stores, Hence the answer of the said question is also comes
in the positive manner.

32. Looking to the result of the aforesaid test, and
looking to the documentary evidences and lifting of the
veil, if we see that who is actual master and servant, then
we can very easily find out that who actual master is ?
Aforesaid result itself shows that, the actual master of the
present concerned workers is not a Consumers Steres, but
actual master of the concerned workers of the Consumers
Stores is the State Bank of India. Looking to the aforesaid
observations laid down by the Hon'ble Supreme Court of
India, in the case of workers of the O.N.G.C. the principle is
laid down that, the Tribunail should find out that, who is
actual master and servant and it is also directed in the said
judgment that, the Tribunal has a power to lifting up the
veil, Not only that, but also in the case of Indian Overseas
Bank V/s. Indian Overseas Bank Staff Canteen Worker's
Unionand Ors. L.L.N. 6, 2000 Page, 930 Hon'ble Supreme
Court of India has laid down that, in the said case the
dispute was raised that, workers of the Co. op. Staff Cantcen
isnot the employees of the Bank, but after lifting up the
veil, it seems that, the workers of the Consumers Stores are
the employees of the Bank. All these circumstances force
to this Tribunal to obey the principles laid down by the
aforesaid Apex Courts. Hence, this 'I'ribunal is in opinion
of that, the three employees of State Bank of Saurashtra
Employees Consumers Co.op. Stores Lid, are the workmen
of State Bank of India, Bhavnagar. Not only that, this
Tribunal has cor+inced by the Second Party concerned
wotkmen through the documentary cvidences that, the
demand ofthe Bhavnagar Jilta Mazdoor Sangh for treating
them as regular emplovees of State Bank of India is justified.

33. Inthe aforesaid circumstances, question arise for
the adjudication for this Tribunal that, from which date the
Second Party concemed workmen should be treated as
employees of the State Bank of India ? The presnt reference
case has been raised by the Second Party concerned
workmen from 28-03-1994. This date may become odd to
calculate the figures of payment of the differences
applicable to the Second Party concerned workmen. Hence
it is decided that, the Second Party concerned workmen
are entitled to treat them employees of the workmen of
State Bank of India from 01-04-1994. For the straight and
easy calculation the date decided above will be justified
for the Second Party concerned workmen.

34. Now coming to the end pait of the judgmend, this
Tribunal has to decide that, what relief workmen arc
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entitled to ? Before giving any conclysion, it is necessary
to-observe the views given by the Hon'ble Supreme Court
of India. In case of Indian Overseas Bank V/s, Indian
Overseas Bank Staff Canteen Workers Union, and Another,
2000 (2) LLN. 930. Hon'ble Supreme Court of India has laid
down the principle as under :

“ Held bank had unmistakably undertaken the
obligation to provide canteen facilities though there
was no statutory obligation-Bank had also extended
certain medical and welfare facilities to the canteen
workers besides providing all facilities and financial
assistance for running the canteen—-In such factual
matrix Tribunal was justified in holding the canteen
employees as workmen of the bank and ordering
their reinstatement as Class [V employees.”

35. Taking into the consideration to the views given
by the Hon'ble Supreme Court of India in the aforesaid
judgment, the workmen of the present case are also
entitled to treated them as Class IV employees, because
the workmen of the present case are working in the
Consumers Stores as salesmen, as stated by
Mr. Dashrathbhai Jesangbhai Patel vide Ex. 117. Hence,
in the present case also it is decided that, the workmen of
the Consumers Stores are also entitled to treated at par
Class-1V workmen of the State Bank of India. Further, it
should be clarified that, while considering the present
case it has been decided that, the Second Party concerned
workmen are the workmen of the State Bank of India, and
are entitled to treat them as Class -1V workmen of the
Bank from 01-04-1994. The Second Party concerned
workmen are entitled to get diference of payment, which
they have already got during the working as a workmen
of the Consumers Stores, i.e. the diference of payment
will be deducted from those payment which they have
already got as a workmen of the Consumers Stores. In
censidering all aforesaid circumstances, this Tribunal
believes that the present Reference should be granted.
Therefore, this Tribunal passes the following order :

ORDER

t. The Reference made by the Second Party concerned
workman are granted party, accordingly.

2. Itis declared that, three employees Mr. Jitubhai B.
Zankhara, Dilipbhai B. Mandaviva and Mr. Kishore C.
Sheth of the State Bank of Saurashtra Employees
Consumers Co. op. Stores Ltd. Bhavnagar are the
employees of State Bank of India, Bhavnagar. The State
Bank of India i.e. First Party No. 1 will treat the aforesaid
workmen as Class-IV, workmen of the State Bank of India
from 01-04-1994, within the 30 days from the date of
publication of this award.

3. The Second Party concerned workmen will be
entitled to get the diference of payment but, Bank has a
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right of deduct the diference of payment which the
concermed workmen have already got as workmen of the
Consumers Stores. Mr. Kishore C. Sheth who has already
retired from the services will entitled to get the differences
up to the date of his retirement.

4. The Second Party concerned Union Bhavnagar
Jilla Mazdoor Sangh, Bhavnager is entitled to get Rs. 5000
{Rupees Five Thousand only) from the First Party No. 1
State Bank of India, Bhavnagar and from the First Party
No.2 the State Bank of Saurashtra Employees Consumers
Stores Ltd. Bhavanagar, jointly and severely.

Bhavnagar
Dated : 30-6-2010.

S.5. PANCHAL, Indsutrial Tribunal,
¢ faedt, 21 9%, 2010

T, 3, 2022, —3tatfE faa afufras, 1947
(1947 %1 14) &1 4 17 & FTWO H, TG TFR
Tl B 9%, T faeelt & yaudy & gag Fratet
AR T wHER # &9, aqEy ¥ ffiw sitfee
faae ¥ w5ty oimifie sfgson, 9. 1, 74 et @
e (Tesd F 13/05) w THIE w2, St =y
FIENR HI 21-7-2010 F YTA g3 o7 |

(€ TA-12011/50/99-3 3M(=1-1) ]
Hted 2o, srex |y

New Delhi, the 21st July, 2010

S. 0. 2022 .—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 13/2005)
as shown in the annexure, in the Industrial Dispute between
the management of State Bank of India and their workmen,
received by the Central Government on 21-7-2010.

[No. L-12011/5099-IR(B-1)}
JOHAN TOPNO, Under Secy.
ANNEXURE

BEFORE DR. R.K. YADAY, PRESIDING OFFICER,
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL
No. 1, KARKARDOOMA COURTS COMPLEX,
DELHI

L D. Ne. 13/2005

The Secretary,
State Bank of India Delhi Circle,
1994 Wait Listed Employees
For promotion as Record Keeper-cum- Cashicr Association,
RZD-120A, Dasrath Puri, “Jgw Delhi-g5
- lalrnant
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versus

The Chief General Manager,
State Bank of India, L.H.O. 11,

Sansad Marg, New Delhi. ...Management

AWARD

Subordinate staff deployed in Delhi Region of the
State Bank of India took written test on 13-3-94 for promotion
to the post of Record Keeper-cum-Cashier. Several
hundered employees took that test and thereafter
those who qualified the test were called for interview. 211
candidates were declared successful. On 24th of August,94
a detailed circular was issued by the bank, notifying that
184 candidates have been promoted as Record Keeper-
cum-Cashier w.e.f. 1st August, 93 and remaining 27 of the
candidates were wait listed for promotion against future
vacancies.

2. In 1997 the bank promoted 8 candidates, out of
those 27 wait listed candidates, against vacancies which
arose in 1994-1995. Candidates, who were left to be
promoted, made request to the bank in November/
December, 98 for their promotion. In January, 99 bank
intimated to them that the panel of wait listed candidates
has been scraped on 31st of January, 99. An association
was formed by wait listed candidates with the name, “State
Bank of India Delhi Circle 1994 Wait Listed Employees for
Promotion as Record Keeper-cum-Cashier Association”
(hereinafter referred to as the Association}, The
Association represented the issue before the Chief General
Manager, vide its letter dated 1st of March, 1999 requesting
that no further promotion test should be held till wait list
is exhausted. The letter so written could not evoke any
response.

3. The Association raised an industrial dispute before
the Conciliation Officer on 12-4-99. The Bank put in its
appearance before the Conciliation Officer and resisted
the claim. Conciliation proceedings ended in failure on
15-9-99. On 7th of December, 1999, the appropriate
Government declined to refer the dispute for adjudication
on the ground that it was an administrative discretion of
the bank, on which no malafide has been alleged and
absorption from panel is depending upon occurrence of
vacancies and strict maintenance of the approved panel.
The Association made a representation on lst of May,
2000 to the Government for reconsideration of its decision,
but to no avail, A writ was filed before High Coutt of Delhi
assailing order passed by the appropriate Government
which writ petition came to be dismissed vide order dated
Ist of October, 2002. Later patent appeal was filed, which
was granted by the High Court, vide order dated 27th of
October, 2004, commanding the appropriate Government
to consider the matter afresh and pass an appropriate orders
in the matter. In compliance of the missives to given, the
appropriate Government referred the dispute to this

Tribunal for adjudication vide order No. L-12011/50/99-
IR (B-I), New Delhi dated 15-3-2005, with the following
terms ;

“Whether 11 out of 18 wait listed workmen who
were denied promotions can raise an Industrial
Dispute when majority union of workmen in the
establishment refused to espouse their cause? If yes,
whether action of the management in reviving wait
list which lapsed and promoting 8 workmen on the
panel in order of seniority is justified? If not, what
directions are necessary in the matter?”

4. Claim statement was filed by the Secretary of the
Association pleading therein that an employee of
subordinate staff of the bank is eligible for promotion to
the post of Record Keeper after completion of 8 years of
service and subject to his qualifying 8th standard
examination. Written test for promotion to the post of
Record K eeper-cum-Cashier was held by the bank on13-3-94,
in which several hundered eligible employees appeared.
Those who qualified written test were called for interview.
211 candidates were declared successful, out of whom 184
were promoted by the bank as Record Keeper-cum-Cashier
w.e.f. Ist of August, 93 and remaining 27 were wait listed
for promotion against future vacancics. A circular dated
24-8-94 was issued in that regard. 8 candidates were
promoted, out of those who were wait listed, in 1997 without
issuing any circular. A system of pick and choose was
adopted by the management. Thereafter remaining 1% wait
listed candidates approached the bank jointly and sverely
for their promotion. In November/December, 98 a
representation was submitted to the bank in that regard.
They were shocked to note that instead of promoting them
the bank informed that the wait list has been concelled,
That action of the bank was illegal, unjustified and malafide
and amounted to unfair labour practice. On 3 st of January,
1999, a meeting of wait listed candidaties took place and an
association was formed to fight injustice perpetrated by
the bank. On 1st of March, 1999 the Association subrnitted
a representation to the Chief General Manager,which was
not responded. The Association raised an industrial
dispute before the Conciliation Officer. wherein a tlimsy
objection was taken to the effect that the dispute was not
validly espoused. Letter dated 16-7-99 was submitted.
wherein detailed reply to that objection was made.
Conciliation proceedings ended in failure and the
appropriate Government declined to refer a dispute for
adjudication, vide its order dated 7-11-99. The said order
was assailed before High Court of Delhi by filing a writ
petition, which was dismissed, vide order dated 2nd of
October, 2002. L.P. A. was preferred, which was granted
vide order dated 27-10-04 commanding the appropriate
Government to refer the dispute for adjudication. The
Association that the bank had joined its hand with a
recognized union to get wait list cancelled. When wait list
was issued, it was made clear that the candidates enlisted
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therein were to he promoted against future vacancies. In
2001-2002 the bank promoted a large number of employees,
which fact justified that there were vacancies for the
promotion of wait listed candidates. It has been claimed
that action of the management to scrap wait list and
promoting 8 persons in 1997 may be declared illegal,
unjustified and an act of unfair labour practice, The
Association also claims that bank be permitted to restore
wait list and promote the remaining candidates with
retrospective effect.

5. Claim was demurred by the management pleading
that it was no an industrial dispute within the meaning of
clause (k) of section 2 of the Industrial Disputes Act, 1947
{in short the Act) since only 11 persons out of total 3670
employees of Delhi circle have raised the dispute. An
individual dispute of 11 persons cannot be converted in
the industrial dispute. The dispute, so raised, does not fall
within the ambit of section 2 (k) of the Act. Without proper
espousal by recognised majority union the dispute
touching individual rights of a few workmen cannot be
referred for adjudication. Factum of test being held by the
bank of 13-3-94, followed by an interview of successful
candidates is not a matter of dispute. It is also not
disputed that 211 candidates were declared successful,
out of whom 184 were promoted with effect from 1st of
August, 93. It is also not disputed that 27 employees were
wait listed for future vacancies, out of whom 8 were
promoted against vacancies, identified for the years 94-95.
The bank pleads that they were promoted strictly on the
basis of their merits. It has further been pleaded that the
bank took a decision, in consultation with majority union,
to scrap the wait list. The bank agitates that the 11
claimants were also members of the said recognized union,
who concemed in cancellation of the wait list. A promotion
process was held thereafter in 2001. Deep Chand,Sham
Singh and Om Parkash from amongst wait listed candidates
appeared in that promotion process and were found
suitable, hence promoted to the post of Record Keeper-
cum-Cashier w.e.f. 1st of August, 2001. Bank agitates that
wait list cannot reamin in operation for indefinite period. It
is not disputed that in subsequent promotion process 95
persons were promoted. Bank claims that remaining
claimants were either not found suitable for promotion or
did not participate in process, despite opportunity given
to them. None of them can claim any grievance in respect
of their non promotion to the post of Record Keeper. Action
of the bank in promoting 8 wait listed candidates and
thereafter scraping the wait list is legal and justified.
Claimants are not entitled o any relief. There ¢laim may
be dismissed, being devoid of any merits.

6. In rejoinder the Association reiterates facts pleaded
in the claim statement.

7. Shri J.N. Kapoor, General Secretary, All India Staff
Bank Association, entered witness box to testify facts on

behalf of the Association/claimants. Skri Bhaz Chnaa Jain
tendered his affidavit as evidence »n hohaif of the
management. He was cross examined & icngin o behalt of
the Association. No other witness was exzmined by anther
of the parties.

8. Arguments were heard at the bas. Siri ] v Kapoor,
authorized representative, advanced a7 gl.ﬂ.c:,—.b on behua
of the Association. ShriJ. Buther, authorizec representative,
advanced arguments on behalf of the munagemert. Written
submissions were filed on behalf of the Associations
claimants. T have given my careful considerations to the
arguments advance at the bar and cautiousty perused the
record. My findings on issues involved in the controversy
are as follows.

9. Term of reference consist of thres propusitions,
out of which one relates to the espoussl of the dispute.
The question posed by the appropriate Govermnent is,
“Whether | lout 18 wait listed workmen who were denied
promotions can raise a industrial dispute when majority
union of workmen in the establishment r<iiised to espouse
their cause?” Therefore it is expedient for this Tribunal to
consider that proposition first of all. The Association
pleads in its claim statement that on 31st of January, 99
available affected employees held a meeting and formed an
association. On 1st of March, 99, the Association made
representation to the Chief Manager, whicih: represenzation
was not responded to. The Association raised an industrial
dispute beofre the Conciliation Offic:+ where a flimsy
objection was taken. Vide letter dated 16-7-99 that objection
as replied. Shri J.N. Kapoor projects in his testimony that
State Bank of India Delhi Circle 1994 Wait List Employees
for Promoticn as Record Keeper-cum-Cashier Association
was formed, after cancellation of the wait list by the bank.
Prior to that cancellation of wait list 8 employees were
promoted, He unfolds that the Association was probably
formed by 8-9 employees. However, other persons joined
later on. He is not a member of that Association. He claims
that the Association was affiliated to all India Bank Staff
Association, He conceds that there were 15000 employees
in Delhi Circle of the Bank, out of whom more than 3000
employees were in subordinate cadres. There were 8 or 9
members present when General Body passed resolution to
raise an industrial dispute.

10. Shri Bhag Chand swears in his affidavit Ex. MW/
1 that the dispute has not been espoused by substantial
number of workmen or by State Bank of India Staff
Association. State Bank of India Staff Association refused
to espouse the cause of |1 individual workmen, since
majority union felt that there was no merit in the claim,

11. Rival facts, presented by the parties, need
appreciation. Shri Kapoor conceded, when he stood test
of cross examination, that the Association was formed
when bank has scraped wait list. According to him the
Association was probably formed by 8-9 employees, who
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were joined by others later on. 1t has not been disputed
that there were thousands of employees in Dethi Circle of
the bank. The bank took a stand that majority union refused
Lo espouse the claim of those wait listed candidates,who
were not promoted. Therefore, out of facts projected by
Shri Kapoor and Bhag Chand Jain it is evident that there
were about 15000 employees in Deihi Circle of the bank,
out of whom 3760 employees were in subordinate cadres,
when wait list candidates, who were not promoted, took a
step for formation of the association. 1t is not disputed fact
that only 11 employees had raised this dispute. Though
minutes of meeting dated 31-1-99 have not been proved
yet the same are available over the record. Sinice formation
of the Association is not a matter of dispute,
therefore,those minutes can be scanned to see as 1o how
many persons took a decision for formation of the
Association. Minutes of the meeting highlight that seven
persons took decision to form an Association. Those seven
persons were subsequently joined by others and the
strength was raised to eleven. These eleven persons raised
the dispute before the Conciliation Officer.

12. Provisions of section 10 of' the Act make it clear
that the appropriate Government may refer an existing or
apprehended dispute to an Industrial Tribunal for
adjudication, Industrial dispute has been defined by clause
(k) of section 2 of the Act, Definiticn given in the said
sub-section encompasses within its sweep any dispute or
difference between the emplover and employers, or between
employer and workmen or between workmen and workmen,
which is connected with the employment or non
employment or terms of employment or with the conditions
of labour of any person. The Act is a legisiation relating to
what is known as “ collective bargaining” in the economic
field. This policy of the legislature is also implicit in the
definition of the industrial dispute.

13. The Apex Court in Bombay Union of Journalist
[1961 (11) LLJ 436] has observed that in each case in
ascertaining whether an individual dispute has acquired
the character of an industrial dispisie. the test is whether at
the date of reference, the dispute was 124
by the union of the workmen of the empla:
the dispute is raised by an individual workman or by an
appreciable number of workmen. in order therefore, to
convert an individual dispute into an industrial disput, it
has to be established that it has been taken up by the
union of employees of the establishment or by an
appreciable number of the employees of the establishment.
As far as union of the workmen of establishment itself
is concerned, the problem of espousal by them generally
presents littte difficulty, since such workmen who are
members of scuh unions generally have a continuity of
interest with an individual emplovee who is one of their
fellow workman. But difficulty arise when the cause ofa
workman, in a particular establishment is sponsored by a
union which is not of the workmen of that establishment

but is one of which membership is open to workmen of
their establishment as well as in that industry. In such a
case a union which has only microscopic number of the
workmen as its member, connot sponsor any dispute arising,
between the workmen and the management. A
representative character of the union has to be gathered
from the strength of the actual number of co-workers
sponsoring the dispute. The mere fact that a substantial
number of workmen of the establishment in which the
concerned workman was employee were also members of
the union would not constitute sponsorship. It must be
shown that they were connected together and amrived al
an understanding by a resolution or by other means and
collectively submitted the dispurz.

~mies has been
~vual disputes,
* Nath Gopal
curt ruled as to
i aispute. 1t was
~rmployer and a
sente, (2) 1t can

v become if it
£ workmen. In
15 commanded

14. The expression * m:turing
construed by the Apex {ouet to i i
because of the sch«:r*J of \n“ PRTTNE
Patvardhan {1957 {1} 5
what dispute can be calleid a.s ETH
laid thereon that (15 2 Jispusz |
single workman cannet e an
not be per-se be an industres’
is taken up by a trade union o =
Dharampal Prem Chand [ 1563

by the Apex Courtthat a d!a;?uh ais b A sengle workman
cannot become an industrial dispiic viness 1t is supported
either by his union or in the abserve oa union by
substantial number of workmen. Same jaw was laid in the
case of Indian Expross Newspaper (vt} Lamited [1970 (1)
L.LJ 132]. However in Western India Maten Company {1970
(1)) LLJ 256], the Apex Court referred the precedent in Drona
Kuchi TeaEstate’s case [ 1958 (1) L.£.] 30} and ruled that a
dispute relating to “any person becomes a dispute where
the person in respect of whom it is raised is one in whose
employment, non employment, terms of employment or
conditions of labour, the parties dispute for a direct or
substantial interest”.

- 15. What a substantial or considerable number of
workmen would be in a given case depend on particular
facts of the case. The fact that an * industrial dispute™, is
supported by other workmen will have 1o be established
either in the form of a resolution of the unien of which
workmen may be member or of the workmen themselves
who support the dispute or in any other manner. From the
mere fact that a general union, at whose instance an
“industriat dispute” concerning an individual workmen is
referred for adjudication, has on its roli a few of the
workmen of the esatblishment as its members, it cannot be
inferred that the individual dispute has been converted
into an “industrial dispute”. The Tribunal has therefore, to
consider the question as to how many of the fellow workman
actually espoused the cause of the concerned workman
by participating in the particular resolution of the Union.
In the absence of a such a determination by the Tribunai, it

-cannot be said that the individual dispute acquired the
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character of an insustrial dispute and the Tribunal will not
acquire jurisdiction to adjudicate upon the dispute.
Nevertheless, in order to make a dispute an industrial
dispute, it is not necessary that there should always be a
resolution of substantial or appreciable number of workmen.
What is necessary is that there should be some express or
collective will of a substantial or an appreciable member of
the workmen treating the cause of the individual workman
as their own cause. Law to this effect was laid in
P. Somasundrameran [ 1970 (1) LLJ 558].

16. [t is not necessary that the sponsoring union is a
registered trade union or a recognized trade union.Once it
is shown that a body of substantial number of workmen
either acting through a union or otherwise had sponsored
the workman’s cause, it is sufficient to convert it into an
industrial dispute. In Pardeep Lamp Works [1970 (1) LLI
507] complaints relating to dispute of ten workmen were
filed before the Conciliation Officer by the individual
workmen themselves. But their case  was subsequently
taken up by a new union formed by a large number of ¢co-
workmen, if not a majority of them. Since this union was
not registered or recognized, the workmen elected five
representatives 1o prosecute the cases of ten dismissed
workmen. Thus cases of the dismissed workmen were
espoused by the new union, yet unregistered and
unrecognized. The Apex Court held that the fact that these
disputes were taken up by a registered or recognized union
does not mean that they were not * industrial dispute”,

17, It is not expendient that same union should remain
incharge of that dispute till its adjudication. The dispute
may be espoused by the workmen of an establishment
through a particular union for making such a dispute an
“industrial dispute”, while the workman may be represented
before the Tribunal for the purpose of Section 36 of the
Act by anumber of executive or office bearer of altogether
another union. The crux of the matter is that the dispute
should be a dispute between the employer and his workmen.
It is not necessary that the dispute must be espoused or
conducted anly by a registered trade union. Even if a trade
union ceases to be registered trade union during
continuance of adjudication proceedings that would not
aflect the maintainability of the order of reference. Law to
this effect was laid by the High Court of Orissa in Gammon
[ndia Limited [ 1974 (II) LLJ 34]. I'or ascertaining as to
whether an individual dispute has acquired character of an
individual dispute, the test is whether on the date of the
reference the dispute was taken up as supported by the
union of the workmen of the employer against whom the
dispute 15 raised by the individual workman or by an
apprictable number of the workman. In other words, the
validity of the reference of an industrial dispute must be
judged on the lacts as they stood on the date of the
reference and not necessarily on the date when the cause
occurs. Reference can be made to a precedent in Western
India Match Co. Led. [ 1970 (11 LI 256].

18. Here in the case the association was formed on
31st of January, 1992, as detailed above. What were the
circumstances for formation of the Association, can be
peeped out of letter Ex. MW 1/2. This letter was written by
the General Secretary, State Bank of India Staff Association
to Circle Development Officer of the Bank. The letter details
that the Association concur with the views of the Central
Office contained in letter dated 6th of June, 96 and requests
the bank to scrap the panel for future vacancies after
exhausting vacancies for the year 94-95. A request was
made to the bank to start process of fresh promotion of
Record Keeper-cum -Cashier for the next year immediately.
Thus letter Ex. MW 1/2 highlights that the recognized
union requested the bank to scrap wait list and to start
process of fresh promotion of Record Keepers-cum-
Cashier for the next year. When recognised union had taken
a stand for getting the wait list cancelled, in that situation
there was no occasion for the claimants to approach the
said union for espousal of their grievances. They were left
with no option but to form the Association, It is a fact that
after promotion of 8 wait listed candidates, only 18
candidates were left since by them one had expired. Those
18 candidates were a class in themselves. since their names
appear in the wait list for promotion as Record Keeper-
cum-Cashier. Out of those 18 candidates 7 formed the
Association on 31-1-99 and 4 others joined them
subsequently. 11 out of |8 can be termed as majority of
that class. Majority member of that class took a decision to
raise an industrial dispute. That majority cannot be termed
as a microscopic member of the employees, since their
cause was in contradiction to the cause of the majority of
members of the recognized union. For that purpose, 1}
members of the wait listed candidates formed a majority
group and espousal of claim by them answers provisions
of clause (k) of Section 2 of the Act. Their claim was
subsequently taken up by another association. All these
facts persuade me to conclude that dispute presented by
11 members of the wait list, is not an inditvidual dispute. It
answers characteristics of an industrial dispute. The issue
referred by the appropriate Government is answered
accordingly.

9. Shri Kapoor projects that in May, 1994 he
entered into an oral understanding with the bank that ali
wait listed employees should be promoted to the next
position against future vacancies. It was also the part of
understanding that the wait list, prepared by the bank,
would not lapse. Accordingly circular Ex. WWI1/3 was
issued by the bank, wherein it was mentioned that wait
listed candidates would be promoted against future
vacancies. Shri Bhag Chand Jain testified that Shri V. K.
Gupta, General Secretary of the Staff Association wrote a
letter to the bank on 4-8-96, copy of which is Ex. MW /2.
On 4th of Junc, 2001 bank issued circular for promotional
test of the employees, which circular is Ex. MW 1/3.
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20. Perusal of Ex. WW 1/3 makes it clear that 184
employees of subordinate staff were found suitable for
appointment as Record Keeper-cum-Cashier w.e.f.
Ist of August, 93. They were to undergo institutional
training for two weeks and on job training for 8§ weeks.
They were to remain on probation for a period of six
months and to be confirmed on these posts subject to
successful complietion of training and attaining a
satisfactory level of work, ability and conduct. Where a
candidate was to be found not to attain required standard,
his period of probation was liable to be extended for
further three months. If he was to be found suitable then
he was to be confirmed or otherwise to be reverted back
to his previous post. List of 184 employees, who were
found suitable for promotion, was annexed to the said
circular. Another list of 27 candidates was annexed with
the said circular, who were wait listed for promotion
against future vacancies.

21. As is evident Shri Kapoor claims that an
understanding was reached between him and the bank and
in pursuance of that understanding circufar Ex. WW1/3 was
issued and wait listed candidates, numbering 27, were to
be promoted against future vacancies. The management
disputes this proposition that list of wait listed candidates
was a result of an understanding between Shri Kapoor and
the bank authorities. Question for consideration comes as
to whether an understanding, if any, could be taken as a
settlement. What is a settlement has to be seen. The Act
defines settlement in clause (p) of Section 2 as follows:

“Settlement means a settlement arrived at in the course
of conciliation proceeding and includes a written
agreement between the employer and workmen
arrived at otherwise than in the course of conciliation
proceeding where such agreement has been signed
by the parties theéreto in such manner as may be
prescribed and a copy thereof has been sent to an
officer authorised in this behalf by the appropriate
Government and the conciliation officer.”

22. The above definition envisages two categories
of settlements (1) a settlement which is arrived at in the
course of conciliation proceedings, and (2) a written
agreement between the employer and workman, arrived at
otherwise than in the course of conciliation proceedings.
Legal effects of both kinds of settlement are not identical,
in that whereas the former affects all the person and a few
others as specified in sub section (3} of scction 18, even
though such persons are not parties to the dispute and
joing establishment subsequent to the settlement and the
later binds only actual parties to the agreement, as
contemptated by sub-section (1} of section 18 of the Act.

23. A seitlement is the result of collective bargaining
and when a recognized union negotiates with an employer,
the workers, as individuals, do not come into picture and it

is not necessary that such individual worker should know
implication of the settlement, since the recognized union,
which is expected to protect the legitimate interest of the
labour entering into a settlement with the best interest of
the labours in view. An agreement arrived at between the
parties either before the Conciliation Officer or otherwise,
is a settlement in its grammatical or ordinary significance,
but it will not be settlement within the meaning of the
definition. Every settlement is an arrangement or agreement,
though every arrangement or agreement is not a settlement.
An agreement or arrangement will not be a seitlement merely
because parties to the dispute choose to call it a
“settlement” and such an agreement or arrangement is
incorporated in a memorandum of settlement, signed by
the parties for the purposes of settlement. The agreement
or arrangement must decide some part of the dispute or
some other matter in the dispute or decide the precedure
by which the dispute is to be resolved or affect the dispute
in some manner or the other or provide for same act or
forbearance in relation to the dispute, on the part of a party
or parties to the dispute. In other words, a settlement only
settles the matter or matters in the dispute which it settles.
Section 18 of the Act lays down persons on whom
settlements would be binding. Sub-section (1) of the said
section provides that a settlettrent, arrived at by agreement
between the employer and workman otherwise than in the
course of conciliation proceedings, shall be binding on the
parties to the agreement. Sub-section (3) of the said section
enlist the parties on whom a settlement, arrived at in the
course of conciliation proceedings or an award, shall be
binding. As testified by Shri Kapoor an understanding
was arrived at between the officers of the bank and the
Association to promote wait listed candidates against
future vacancies and the said list was not to lapse. [t was
not a settled arrived at in the course of conciliation
proceedings or a written agreement between the employer
and the Association. Therefore, contention of Shri Kapoor
that the list attached to circular Ex. WW 1/3 was not to
lapse has no force. The oral arrangement, as claimed by
Shri Kapoor, was not binding on the bank.

24. Question which needs attention is as to for what
period the said list was to remain alive. [n Bipartite Settlement
no provision was ever made to provide the period for which
a wait list was to remain alive. In that situation the
instructions issued by the Government of India are to be
scanned. It has been provided that panel for promotion,
drawn up by Departmental Promotion Committee for
selection posts, would normally be valid for one year. It
should be assumed to be in force on the expiry of period of
one year and six months or when a fresh panel is prepared
which ever is earlier. The date of commencement of validity
of panel will be the date on which Departmental Promotion
Committee méets. In case the Commiittee meets on mote
than one day, last date of meeting would be the date of
commencement of the validity of the panel.
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25. In office memorandum No.22011/2/79-Estt (D),
New Delhi dated 8th of February, 1982 it has been provided
that normally, in the case of direct recruitment a list of
selected candidates is prepared to the extent of the number
of vacancies (other persons found suitable being put on a
reserve list, in case some of the persons on the list of
selected candidates do not become available for
appointment). Similarly, in the case of Departmental
Competitive Examination, the list of selected candidates
has to be based on the number of vacancies on the date of
declaration of the results as the examination is competitive
and selection is based on merit. A problem may arise when
there is a fluctuation in the vacancies after the list of selected
candidates is announced.

26. Tt has been further provided therein that the matter
has been carefully considered. Normally, recruitment,
whether from the open market or through a Departmental
Competitive Examination, should take place only when there
are no candidates available from an earlier list of selected
candidates. However, there is a likelihood of vacancies
arising in future; in case, names of selected candidates are
already available, there should either be no further
recruitment till the available selected candidates are
absorbed or the declared vacancies for the next examination
are taken into account with numnber of the persons already
on the list of selected candidates awaiting appointment.
Thus, there would be no limit on the period of validity ofa
list of selected candidates prepared to the extent of declared
vacancies, either by the method of direct recruitment or
through a Departmental Promotion Committge.

27. It went on to detail that once a person is declared
successful according to the merit list of selected candidates,
which is based on the declared number of vacancies,
appointing authority has the responsibility to appeint him
even if number of vacancies undergo a change, after his
name has been included in the list of selected candidates.
Thus where selected candidates are awaiting appointment,
recruitment should either be postponed till all selected
candidates are accommodated or alternatively intake for
the next recruitment reduced by the number of the
candidates already awaiting appointment and the
candidates awaiting appeintment should be given
appointment first, before starting appointment from a fresh
list from a subsequent recruitment or examination,

28. Question of validity of panel in case of persons
who are on long leave was considered and it was clarified
that if on the basis of empanelment for the promotion
against vacancies arising in a vacancy year, a promotion
order contains name of a person who is on sanctioned
leave, a copy of the same is to been dorsed to the officer at
his leave address by registered/speed post etc, alongwith
necessary advice about the authority to whom he is to
report for assuming charge of the higher post. If officer
assumes charge of higher post of promotion by curtailing

leave if necessary, within the currency of vacancy year for
which panel is prepared or within six months from the date
of the promotion order or before the last person born on
the panel is offered promotion without being required to
be reassessed by fresh Departmental Promotion Committee,
whichever is later, the officer will not be required to be
considered afresh by the next Departmental Promotion
Committee and he will retain his seniority as per position in
the panel on the basis of which he has been promoted. If,
however, he does not join to resume charge of the higher
post within the period specified above and continues to
remain on long leave or seeks further extension of leave,
order of promotion in so far as said officer is concerned will
become invalid and the officer will be required to be
considered by the next Departmental Promotion Committee
held in the normal course after he joins his duty on the
expiry of leave. His seniority on subsequent promotion
will be as per position in the fresh panel. This wiil equally
apply to the cases of promotion by mode of selection as
well as non selection. While referring the order of promotion
to the officer on leave, it would be necessary to bring to
him/her notice above position.

29. In case the officer is serving on an ex cadre post,
on his own volition by applying in response to an
advertisement, he should be required to revert to his parent
cadre, when due for promotion, failing which his name shall
be removed from the panel. On his reverting to parent cadre,
after a period of two years, he will have no claim for
promotion to the higher grade on the basis of that panel.
He should be considered in the normal course alongwith
other eligible officers when the next panel is prepared and
he should be promoted to the higher grade according to
his position in the fresh panel. His seniority in that event
shall be determined on the basis of the position assigned
to him in the fresh panel with refercnce to which he is
promoted to the higher grade. If the panel contains the
name of an officer on study leave, he should be promoted
to the higher post on return from the study leave. He should
also be given seniority according to his position in the
panel and not on the basis of the date of promotion.

30. The above instructions issued by the Department
of Personnel and Training, Government of India, makes it
clear that a panel shall be in force within the currency of
the vacancy year for which the panel is prepared or within
six months from the date of the promotion order or before
last person born on the panel is offercd promotion, in case
the panetl is prepared in respect of declared vacancies. Here
in the case wait listed candidates were to be promoted
against future vacancies. The words “'future vacancies”
will have reference to the time for which a panel survives. It
will not last for an unlimited period. as claimed by
Shri Kapoor. The panel may survive during currency of the
vacancy year for which it was prepared or within six months
from the date of promotion order. In that situation the wait



5042
list attached to circular Ex. WW 1/3 cannoi survive tili 1997,
Therefore, it is evident that when 8 persons were promoted,
the pane! had lapsed by the time.

31. Next question, which was referred by the
Government for adjudication presents that panct had lapsed
and whether the action of the management i reviving the
wait list and promoting 8§ workmen on the panel in the order
of seniority was justified. For an answer to this propaosition,
the surrounding circumstances are 1o be taken inte account.
Ex.MWL2 is the letter written by the General Secretary,
State Bank of India Staff Association ¢ 4-8-1996 On that
date the panel was not alive, since it was attached to circuiar
Ex.WWI/3, which was issued on 14-8-94 As per the
instructions laid down by the Government of India, the
panel could have been alive for the vear of vacancy and for
subsequent six months. Year of vacancy was 1954, Insuch
a sitvation the panel lapsed in 1995 itself. It was not alive
on 4-8-96, when Shri V. K. Gupta, General Sceretary, State
Bank of India Staff Association, wrote ieiter B MWI2 to
the Circle Development Officer of the Baunk. n that letter
Shri Gupta stated that existing panel b scraped alter filling
in the identified vacancies for the year 1994 and 1995, Tt s
admitted case of the parties that wait listed candidates
were promoted in 1997 against existing vacancics of
1994-1995. "T'his question, whether the promotion of 8 wait
listed candidates by the bank in 1997 was justified. was
considered by the writ court in its order dated 1st of
October. 2002, wherein it was explained by the bank that it
was so done on account of two reasens, firstly the pancl
was operated on the specific request and insistence ofthe
General Secretary of the majority unicn and sceondly on
consideration of certain practical aspects. The practical
aspect, which was projected by the bark w w15 affidavit
dated 25th of September,2002, was that since numbar of
vacancies was very small, hence it was decided nut te hold
a fresh test. The writ court was of the opinion that the
aforesaid considerations appear to be reasonable. Before
this Tribunal no such proposition was put forward by the
bank. However, letter Ex MWI1/2 was proved. As per
contents of the letter, the General Secreiary has insisted
upon the bank to scrap panel after filling the identified
vacancies for the year 1994-95. By that time the recognized
union as well as the bank were under an impression that
the panel was in existence. Considering the affidavits so
tendered by rccognized union and practical necessity, the
bank promoted 8 candidates out of panel, on the basis of
seniority. Though in the claim starcimoent o1 was agitated
that pick and choose policy was adopied, vet no evidence
was put forward o show that seplority in promgtion of 8
candidates was not followed. Therefore, it is emerging over
the record that 8 persons were promoted out of the wait list
candidates in 1997,

32. Whether a request from the union that persons
from wait list candidates be promoted against identified
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vacancies for the vear 1994-1995 can revive the pancl?
Answer lies in negative. Such a request cannot give life 1o
a panel, which has outhive its utility. In that situation it
would be emerging that 8 persons were promoted by the
bank without conducting a fresh Departmental Prometienal
test. Whether it was obligatory on the part of the bank to
conduct a departmental promotion test. Answer cannot be
given in affirmative, since no such rules exists which enjoins
a duty on the bank te conduct a Deparnimental Promotional
test. The bank is under an obligation 1o be obiective and
impartial while promoting a person from subordinate cadre
to the post of Record Keeper-cum-Cashier. As nated by
the writ court, no malafides were attributed o that
promotion. In such a situation promotion of § candidates.
without conducting a fresh Departmental Promotion (st
cannot be called an act ot unfair labour practice or based
on malafides. The promotion so done was on the basis of
seniority-cum-merit. Therefore, the promotion ihougls
without a Departmental Promotion test, cannot be termicd
invalid.

33, There is other facet of the com. Assuming. o
the sake of argument that promotion of § wait Hted
candidates was unjustified, whether this Tribunal shoold
proceed to command the management to revert them Ay
referred above, those 8§ wait listed candidates were
promoted in 1997, They are serving as Record Keepor
cum- Cashier the date or a few of them nught have reacked
higher ladder. There is no complaint against their work ared
conduct, in the capacity of record keeper-cum-cashier. In
such a situation there 1s no justification for passing an
order of their reversion. Even otherwise nong of them s a
party to the present dispute. it is well settled principles of
natural justice that none should be condemned unheard.
Principles of audi altrein partem require that they should be
heard before an adverse order is passed against them.
When they are not a party o this dispute, no order can be
passed against them, smce it would be violative of
principles of natural justice. Therefore, an order of reversion
cannot be passed against their back. in view of these
reasons no missives can be given to the bank to attect
their service conditions to their detriment, relating to thew
promotion referred above.

34. In view of the discussions referred above it is
evident that no commands are to be issucd to the bank 1o
revert the aforesaid 8 wait listed candidates, who were
promoted in 1997, The union does not have a right te claiin
for their reversion. Claim put forward by the union jor
promotion of t § wair listed candidates carnot be answered
in their favour, since the panel lapsed in 1995 stself. Claim
put forward is liable to be discarded. Accordingly the sanme
is discarded. Award. so passed, be senl to the appropri:
Government for publication.

Dr. RK. YADAV, Presiding Othices

s

Dated: 28-6-2010



(5T 11— 3(ii))

WG =h1 TE9A @ 3ITTH 14, 2010/2e07 23, 1932 5043

7§ fxeen, 21 o, 2010
HAN, 2023 —3helfirk faa afufEm, 1947 (1947
&7 14) T UM 17 F IO F, BT TR VL I AE
TEATRR F YRGS B TG AR 3R 398 HHRG &
=, sy ¥ Fifte st faar § @5 T drife
ST, TOTHTT F T (FE T 9/2007) Tt FHFRT
T 2, S Fg TER H 21-7-2010 T A g3 <1
(. TA-12012/35/2006-E3R(R-1]
e droHl, e gfes

New Delhi, the 2 1st July, 2010

S.0. 2023 .—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. N0.9/2007)
as shown in the Annexure in the Industrial Dispute between
the management of State Bank of Travancore and their
workman, received by the Central Government on
21-7-2010.

[No. L-12012/35/2006-IR (B-)]
JOHAN TOPNQ, Under Secy.
ANNEXURE

IN THE CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT, ERNAKULAM
Present: Shri. P. L. Norbert, B. A., LL.B.,
Presiding Officer

(Thursday. the 12th day of July, 2010/21st Ashadam,
1932)

L. D. No. 9/2007
M. Mahesan, S/o0 Madhavan,
Thidummayil, Mappilaparampil Chirayil
Ward No. 12, M.N.P.O., Alappuzha,
Kerala State, Alapuzha (kerala).
By Adv. Shri. Rajesh Nair.

1.The Managing Director, State Bank
of Travancor, Head Office, Popjappura,
Trivandrum - 695012 Kerala State,
Trivandrum.

By Adv. Shri. P. Ramakrishanan

This case coming up for hearing on 8-7-2010, this
Tribunal-cum-Labour Court on 12-7-2010 passed the
following, )

Workman:

Management:

AWARD

This ts a reference made under Section 10 (1) (d) of
Indusirial Disputes Act. The reference is :

“Whether the action of the management of
Pathirappally branch of the State Bank of Travancore
with headquarters at Poojappura, Trivandrum- 695012,
Kerala in terminating the services of
Shri M. Mahesan, S/o. Madhavan, Ex-casual worker,
with effect from Jannary, 2001 is justified ? If not,
what relief the workman is entitled to 7

3013 GI/10—24

2. The facts of the case in briefare as follows ;- The
workman Shri. M. Mahesan claims that he was engaged by
the management bank in its Pathirppally branch of Aleppey
District in April 19935 as Peon on daily wage basis. He worked
as such till 2001. Initially the wage was Rs. 35. It was raised
to Rs. 60 in 1998. He had worked continuously from 1998 to
2001, he had rendered unblemished service. however the
bank illegally terminated the service of the worker. He was
denied benefits due to permanent workers and his service
was utilised for many years. The bank adopted unfair
labour practice in extracting work from the claimant. There
is some delay in raising the dispute as he was waiting and
hoping that the management would reinstated him. the work
he was doing is perennial in nature. The management has
appointed some one else in the place of the worker. The
termination is illegal and he is entitled to be reinstated.

3. According to the management there is inordinate
delay in raising the dispute. The claimant was never
appointed by the bank . The Branch Manager is not the
appointing authority. As per rules of the bank one has to
apply for the job, appear for the test and interview and
undergo selection, The Branch Manager of Pathirapally
branch had engaged the workman for some odd work as
and when required. The workman had availed a loan of
Rs. 75,000 in 1997 for starting a business in readymade
dress. he was completely involved in the business
thereafter and the bank had not engaged him after the loan
was availed and the business was started. he has not done
continuous service as claimed in the claim statement. When
the loan was defaulted and bank took steps to recover the
amount he raised the industrial dispute. hence the worker
is not entitied for reinstatement or for any other reliefs.

4. In the light of the above contentions the
following point arise for consideration.

1 Has the claimant worked continuously for 240

days ?

2. Isthetermination legal ?

3. To whatreliefs he is entitled ?

5. The evidence consists of the oral testimony of
WWI1 to 3 and documentary evidence of Exts, Wl to 3 on
the side of the workman and Ext. M1 on the side of the
managemnt and Court Exts. XI and X2.

6. Point No.1 :- It is the case of the workman that
the was engaged as Peon in April, 1995 and worked as
such till January 2001. According to him the service was
continuous, The bank does not admit continuous service,
According to them he was engaged for some odd work as
and when required by the bank.

7. ltis admitted both in the claim statememt as well
as in the box by the workman that he was a daily rated
wage earner and the payment was effected through his
account maintained in the managment bank. The wage
initially was Rs. 35 per day and from 1998 it was raised to
Rs. 60 per day. The rate is not disputed by the managinent.
In the cross examinaiion of WW he has clearly admittad
that wages were paid through bis account and wias never
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given directly to him Para 5 of the claim statement contains
the same admission. The workman has no case that any
amount of wage is due from the management or any payment
is omitted to be recorded in his SB Account. If so, the
account statement or the pass book of the worker should
refiect the number of days he had worked during the period
1995 to 2001. According to WW1 the pass book of SB
account is with the management bank. He had sought
production of the same. But the bank has not produced.
But the petitions filed by the workman shows that
documents called for are SB Account statement, vouchers
signed by the workman for the purpose of marking
aitendance, details of vacancy that arose in the bank during
the period April, 1995 to January, 2001 and ledger folio of
Medium Term Loan account No. 4/96. The management
produced relevant folios of Medium Term Loan Account
4/96 (marked as Ext.X1). They also produced ledger copy
of SB Account of the workman {Ext.X2). Regarding the
remaining documents the management filed affidavit stating
that the bank is not maintaining any vouchers for marking
attendance and details of vacancy arose during April, 1995
to January, 2001 s extremely difficuit to be traced. The
pass book of SB account though stated to be with the
bank was not called for. Besides it i3 not known how the
pass book of the account holder is in the possession of the
bank. At any rate the ledger folio of SB Account of the
workman is produced. That wilt show the wages paid to
the workman during the period he worked. The workman
has not questioned the correctness of the account. Ext. X2
ledger folio is for the period from 1996 10 2000, Ext.X2
therefore should reflect the wages earned and the number
of days he had worked accordig to the workman he was
terminated from service in January, 2001. As per Ext.X2 he
had worked only upto 24-06-2000. To attract S. 25F of 1.D.
Act continuous service of 240 days in an vear preceding
termination has to be proved. Continuous service is defined
in 5. 25-B. Deemed continuous service is referred in 8.25-B
(2)(a)(ii}. 1t is held in Sreeram Industrial Enterprises Ltd. V.
Mahak Singh 2007-2-LLJ 393 That continuous service
defined in UP Industrial Disputes Act is different from the
definition in Central Industrial Disputes Act. [t was
abscrved that in UP 1D act in the definition of continuous
service under section 2 (g) the work *preceding’ is excluded,
but under Scction 25-B of 1D, Act {Central) it is included,
Hence 1t was held that continuous service of 240 days
under UP 1 13, Act could be service rendered during any
year of employment and not necesarily during 12 menths
preceding the termination of service. Therefore it is clear
that under S. 25-B of 1. Act continuous service of 240
days ts to be reckoned during the vear preceding
termination,

E. Ext.X2 shows that during the year prior to
24-06-2000 he had worked only 70 days. Hence the service
is not continuous as defined under Scction 25-B{2) (a) (ii).
Though the workman entered the box and stated that he
had worked continuously from 1995 to 2001, in the light of
Ext.XZ, which is admitted by him, there is no such
continuous service. He has to substantiate his case through

[Pare IE—SEC. 3(ii)]
other records, if any. According to the worker for marking
his attendance he had given signed vouchers. But that
appears to be an unknown mode for marking attendance.
The management has denied that it is maintaining vouchers
for marking attendance of casual employees. The bank has
produced attendance register which is Ext. M1, That
contains only the names of permanent employees. Besides
the workman, two withesses were examined on his side.
WW?2 is said to be a stationery shop owner near to the
management bank. He says that he had taken a loan from
the bank and for repayment he used to go to bank. Besides
he was supplying tea and cool drinks to the staff of the
bank. During these visits he used to see the workman in
the bank. But during cross-examination he did not have a
consistent version. In the chief examination he stated that
the workman used to get tea from the shop of the wiiness
for supply to the staff. In the cross-examination his version
is that he himself used to supply tea and cool drinks to the
staff. For remitting loan instalments he used to visit the
bank once in a month and sometimes even later. Such a
person cannot say whether the claimant was working
continuously in the bank. WW3 is having a line building
consisting of five shop rooms very close to the bank. he
had availed a loan from the bank in 1994 and he used 10 go
to the bank for remitting the foan instalments. The witness
is now employed in construction work in Frnakulam. In the
cross-examination he said that he used to go to bank two
or three times in a month for repayment of loan amount. e
had seen then the claimant working in the bank. Besides he
used to see the workman going with postal covers. This
witness also cannot say for certain whether the clainiant
was working continuously in the bank as the witness used
to visit the bank only occasionally. Any amount of o:ai
testimony of witnesses cannot stand against the
documentary evidence in Ext. X2,

9. The tearned counsel for the workman on the
strength of the decision in Bank of Baroda V. Ghemarbhiai
Harjibhai Rabari {2003} 10 SCC 792 submitied that once the
initial burden is discharged by the workman regarding
continuous service it is for the bank 1o disprove the same.
in the decided case the worker was a driver in the bank. He
had claimed continuous service of 240 days. He entered
the box and sworn to that fact. The management bank did
not adduce any evidence. The contention of the bank in
the written statement was that the claimant was emploved
under a scheme and he had not worked continuously.
However no scheme was produced by the bank and no
evidence of any kind was furnished by the bank. Thus the
evidence of the worker stood unchallenged. Hence the
Hon’ble Supreme Court held that the oral testimeony of the
workman which was unchallenged was sufficient to prove
continuous service of 240 days and no further proof was
necessary. But so far as the present case is concerned
the very case of the workman is that wage was paid through
his account maintained in the bank. He has no case that at
any time bank had defaulted payment of wages. Ext.X.2
ledger folio of the SB Account of the workman was
produced by the bank . The bank has not suppressed any
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" other record relating to the service of the workman. Ext. X2
does not prove the case of the workman. Therefore the
burden is on the workman himself to prove continuous
service and it is not shifted to the management. However
the workman is not successful in proving continuous
service of 240 days preceding his termination from service.

10.  Point No. 2 :- The workman contends that he
was not given notice or compensation as contemplated
under Section 25-F of 1D Act and hence the termination is
illegal. To apply §.25-F the workman has to prove
continuous service of 240 days preceding termination from
service. I have already found that there is no such
continuous service. Hence the management was not bound
to give a notice or compensation as per S. 25-F.

11. According to the learned counsel for the
workman the management has violated S. 25-G also. S$.25-G
is “last cum first go’ rule. In para 6 of the claim statement
and para 8 of rejoinder it is gontended that after his
termination from service the management employed some
one else permanently in the place of the workman was only
a casual employee and according to him he was the sole
Peon in the bank (WW1 cross-examination), If that be so,
the rule u/S.25-G has no application.

12, Ttis then contended by the learned counsel for
the workman that there is violation of S. 25-H of 1D Act,
which says that when an employer proposes to employ
any person to fill any vacancy the retrenched workman
should be preferred and he should be given opportunity to
apply. The workman was only a casual employee, It was
for him to apply for regular recruitment 10 the post of Peon
if he was eligible as per the norms of the bank. He neither
applied nor enquired whether the management was
intending to fill any vacancy. He admits that he has passed
SSLC examination and the educationl oalification for the
post of Peon as per the norms of the bank is 7th standard
pass. In para 4 of the written statement the bank has
contended that qualification for the post of Peon as per
recruitment norms is 7th standard and not SSLC. Therefore
even if the workman had applied for the post of Peon he
would not have been eligible for the post since he had
passed SSLC. Therefore there is no violation of $.25-H
either.

I3, [t was lastly contended by the iearned counsel
for the workman that Rule 77 and 78 of the Industrial
Disputes (Central) Rules 1957 are violated. Rule 77 says
that a seniority list of workmen shall be maintained by the
employer. Rule 78 says that if the employer wants to fill
vacancies a notice shall be put up on the notice board and
intimation shall be given to retrenched workmen eligible to
be considered for the post in the address given by
retrenched workmen. Even according to the workman he
was the sole Pecn in the bank. Therefore there was no
question of preparing any seniority list of casual employees
in the category of Peons in Pathirppally branch of the bank.
Since the workman was over qualified (SSLC) and was not
eligible to be considered for the post, the employer was
not bound to send an intimation to the workman regarding

the vacancy . Hence there is no vl o o the abiwve
rules as well. even if there is violatius, *ng emaloyey
liable to be punished only with penaiiy mer funed in rule
79, being only violation of rules. Foi these rugaans | hold
that the termination from service is ne-t siigyal

14, Point No. 3:- Inview of ine ohove fiadings
the workman is not entitled for any r-ic/

In the result an award is passeds i tinig that the action
of the management in terminating the s=rvics of the workmnan
Sri. M Mahesan is legal and justified =nd he i3 not entided
for any relief.

The award will come into force one month after its
publication in the Official Gazette.

Dictated to the Personal Assisiant, transcribed and
typed by her, corrected and passed by ive on this the [ 2th
day of June, 2010.

P. L. NORBERT. Presiding Officer
Appendix
Witnesses for the Workman
WW1- M. Mahesan (Workman).
WW2- K.V. Kamalan
WW3- K.N. Paukajan
Witness for the Management Mt
Exhibit for the Workman
wi- Phostat copy of 8. B. Accour: Pass Book of

WW2

W2-  Phtostat copy of Variabie Deposit Account
Pass Book of WWw?2

W3- Phtostat copy of Agricultural Loan Account
Pass Book of WW3

Exhibit for the management

M1 Attendance Register for the period 1-10-1999

to 30-11-2000 of SBT, Pathirpally Branch.
Court Exhibits

X1 Ledger folio of Medium Term Loan Account
No. 4/96 of workman
X2 Ledger folio of the S. B. Account No. 8000 of
the workman
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New Delhi, the 21st July, 2010

5.0. 2024.-—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No [TCNew)
No.20f2009; and 1TC (cld) No. 1. /1993) of the Industrial
Tribunal, Central, Bhavnagar as shown in the Annexure in
the Industrial Dispute between the management of State
Bank of Szurashtra, now State Bank of India and their
workimen, received by the Central Governmenton 21<07-2010.

[No. L-12012/107/93-IR (B-[}]
JOHAN TOPNO, Under Secy.
ANNEXURE
Exhibit-83
BEFORE SHREES. S. PANCHAL, INDUSTRIAL
) TRIBUNAL, CENTRAL, BHAVNAGAR

Reference L.T.C.{New) No, 20f2009

Reference LT.C. (Old) No. 11 0f 1993
(1) The Generai Manager, (P.&A)
State Bank of Saurashtra, Now State
Bank of India, Head Office,
Nitam Baugh Circle Chowk,
Bhavnagar.

First Party

(2) Branch Manager, State Bank of
Saurashtra,MNow State Bank of India,
Circle Chowk, Junagadh

Vs
It's Workman Smt. Savitaben
Naran’s Legal Hair son Bharat
Naran, C/o. Manibhai Gandhi,
113, City Centey Complex,
Kala Nala. Bhavuagar.
APPEARANCES:
Mr. F. M. Battiwala, Advocatc for the First Patics,
Mr. Manilal G. Gandhi, Advocate for the Second Party.

AWAKRD

1. This reference was ret-ved 10 the Industrial
Tribunal. Central, Ahmedabad fo: 12> =lication, by the
Government of India/Bharat Savkar, 47z of Labour/
Shram Mantralaya, New Deibi, v . <« Oifice order
No. L-12012/107/93- 1R {8-1) dated : /& {9-1993. But later,
order bellow Civil Application No. 2024/2009 dated :
03-09-2009 passed by the Hon’ble High Court of Gujarat,
this Reference has been transferred to this tribunal. The
schedule of the dispute is as under :

Second Party

“Whether the action of the management of State Bank
of Saurashtra in terminating the services of
Smt. Savitaben Naran, farash/Sweeper is legal and
Jjustified 7 If not, what relief the workman 1s entitled to 2
2. In the present case {irst party No.1 General
Manager, (P.& A} State Bank of Saurashtra now the State
Bank of India, Bhavnagar will be referred as a “first party
No.1", and the Branch Manager, State Bank of Saurashtra,

Junagadh will be referred as a “first party No. 2”, while
concerned workman and its legal hair son Mr. Bharat Naran
will be referred as a “second party concerned workman.”

3. After that the second party concerned workman
has filed his statement of claim vide Fx-10 and has
represented to this Tribunal that, Second Party ¢oncerned
workman was working as a Class [V workman since 1984.
Concermed workman was serving in the Bank sincerely
and honestly. During her service she had never been given
any Charge sheet, Memo or Show Cause Notice, or has
never been punished before. Sccond Party concerned
workman was retired due to her age. Second Party
concerned workman has work«d on the vacant post
continuously up to mere than 27 days. Therefore Second
Party concerned woikman had cepiresenied before the
appropriate authority 1o regulasives .1 unfortunately
she had been retreni iie their Office
Order No. IND/ Suafis i i+¢p-yith immediate
effect. After that. Sc¢ sr+e-. workman had
represented befors the app ey i written an
orally to regularizegd her =:2xpesult. She had
not been retrenchied wiines’ mu: w1 compensation
and without any notics, aet - second Party
concerned workman suir st worked in the
first party up to seven - rleat breach of
the Section 25F ofthe | Aoty 1947 After
terminating her First Party b engaged oteer workmen in
their institute. And thus # s a iz avh of the Section
25H and 253G of the Indusirial Inipaie: Act, 1947, Thus,
the aforesaid order of the dismissai i liuble to be illegal.
malafied and unjustficd in the syes of Lo and therefore
the action of the manayemert of Staic Bank of India in
terminating the ser-ices of Smt. Savitaben Naran. vide
order dated : 08-02-199G s #ewt and unjustified, and
therefore the said order of the managerient should be set-
e-side. In the above mentioned facts and circumstances of
the case, the second party workman has prayed that, the
first party may be directed to reinstate the second party
workman on her original post with full back wages and
continuity of service and with all consequential benefits in
the interest of justice.

4. Inreply of the Statement of the claim, the First
party has submitted his reply vide Fx-32 and submited
that, the reference made by the Government is bad in law
and therefore the same deserves to be dismissed on this
ground alone. Further the First party has submitted that
there is no reference order against the Regional Manager,
Rajkot who is joined directly as a party in the statement of
claim and, therefore, the reference descrves to be dismissed
on this ground also. Further in the written statement the
First Party has submitted that, this Iribunal has no right 1o
ruie the present Reference case. First party has denied all
the facts shown in the Statement of Claim, and further
represented that, eligibility criteria for appointment in the
subordinate cadre of the Bank is that a person should have
passed 8th standard and the maxtmum age limit preseribed
is 24 years. Further in the written statement the First Party
has submitted that, applicant of the present reference was
temporarily engaged for filling drinking water in the posts
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and cleaning utensils on fixed remuneration of Rs. 100 per
month which work was of enly half an hour in a day. Further
in the written statement the First Party has submitted that,
the concerned workman does not possess the requisite
educational qualifications. Also it was found that she was
31 years old when she was temporarily engaged on purely
ad hoc and temporary basis. Further in the written statement
the First Party has submitted and invite the attention
towards the judgment of Hon’ble Supreme Court, in the
case of Surendra Kumar Gyani V/s. State of Rajasthan &
Others, reported in 1993 11 LLJ P. 303 wherein it has been
observed that, when it was expressly made clear that the
appointment was purely on temporary basis, the termination
cannot be interfered by the Court. The same observations
arc made by the Allahabad High Court in the case of
Krishnalal ¥/s. S. Bahadur Sing & Others reported in 1993
II CLR P, 790. Hence, the present Reference is liable to
rejected with the coast.

5. Vide presenting Ex. 11 the second party concerned
workman had requested to this Tribunal to order the first
party to produce the documentary evidence asked in the
said Exhibit. Vide Ex, 12 the First Party has given their reply
and has objected the same. Vide presenting Ex. 13 the
Second Party concerned workman had requested to this
Tribunai to join the legal hair Mr. Bharat Naran, the son of
the concerned workman late Mrs. Savitaben Naran. In
support tothe said request Mr. Bharat Naran has submitted
his affidavit vide Ex. I4. On the aforesaid Ex. 13 the
Ex-Tribunal had passed order to join as a Party to the same,
The Second Party concerned workman has submitted their
documentary evidence i.e. the death certificate of the
Mrs. Savitaben Naran and the Birth date Certificate of
Mr. Bharat Naran Vadher vides Ex. 15. Further, in edition to
their reference case the Second Party concerned workman
has submitted their documentary evidence vide Ex. 17 and
vide Ex. 19. The Second Party concerned workman has
submitted an appiication to change the name of the First
Party Bank and the same was granted by this Tribunal. The
oral evidence of the second party concerned workman has
been represented through an affidavit vide Ex. 27 and the
affidavit presented by the concerned Second Party
workman was cross examined by the First Party. The Second
Party concerned workman has submitted their documentary
evidences vide Ex. 71, The second party workman has
produced its closing purses on 21-12-2009.

6. The first party has submitted its documentary
¢vidence i.e. anaffidavit of the Branch Manager of State Bank
of India, Bhavnagar, vide Ex. 30 and the same was cross
examined by the Second Party. The First Party has submitted
their Recruitment Rules and Circulars vide Ex. 76.

7. The second party concerned workman has
produced their written argument vide Ex, 78. While the

First Party made their argument it oral. Both the arguments

made by the parties have been taken into the considerztion,

8.  After taking into the consideration the arguments
of the both the parties this Tribunal has to decide that,
Whether the action of the management of State Bank of
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Saurashtra in terminating the services of Smt. Savitaben
Naran, Farash/Sweeper is legal and justified ? If not, to
what relief the said workman is entitled 1o ?

9. The First Party has made argument that. applicant
of the present reference was temporarily engaged for filling
drinking water in the pots and cleaning utensils on fixed
remuneration of Rs. 100 per menth which work was of only
half an hour in a day. Furher the First Party has made an
argument that, the concerned workman does not possess
the requisite educational qualifications. The Second Party
concerned workman was engaged only for cleaning the
Bank premises. She was engaged only for two hours a day.
Second Party concerned workman was illiterate. She was
appointed without any interview or any legal procedure.
Hence., the present reference case is liable to be rejected.

‘10. Inother side Second Party concerned workman
has argued in written and has submitted that, locking into
this Reference case, there is no dispute between the parties
that, Second Party concerned workman was working in the
First Party with effect from 01-12-1983. It has been proved
by the Second Party concerned workman Second Party
concerned workman vide Ex. 72. There is no dispute between
the parties that the Second Party concerned workman was
retrenched from his services with effect from §8-02-1990.
Looking to the documents presented by the Second Party
concerned workman it is very clear that the Second Party
concerned workman has worked more then 240 days during
the every year. In the case on hand, vide Ex.17 the Second
Party concerned workman has submitted their documentary
evidences i.e. the Certificate given to the Second Party
concerned workman by the Manager of the S.B, S. Junagadh,
an office order of the appointment for the months of the
September, 1987, October, 87, November, 87,
December, 87, January, 1988, Mar, 1989 to December
1989, January, 1990 and February, 1990. Looking to the
said documentary evidences it is very clear that, the second
Party concerned workman was engaged by the First Party
during the defferent months to months with the specific
remunerations. Thus, it is proved by the Second Party
concerned workman that she was working in the First Party
during the period she has shown in her written statement.

11. Looking into this Reference case, the second
party concerned workman’s legal hair Mr. Bharat Naran
has submitted his affidavit vide Ex. 27, and was cross
examined by the first party but nothing has been brought
out in his oral evidence by the First Party which can help
to the First Party. The second party concerned workman
was serving in the First Party as a Farash/Sweeper since
(1-12-1983. The second Party concerned workman has
submitted that, she has worked more then 240 days in the
presiding year in the First Party.

12, The Second Party concerned workman has
produced office orders vide Ex. 34 to 59 issued by the
Manager, State Bank of Saurashtra, Junagadh. In the said
written documentary evidences the working days of the
concerned workman has been shown. There is no dispute
between the parties about the date of the retrenchment i.e.
(8-02-1990. It is very clear that the concerned workman
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was retrenched from her service on 08-02-1990. In the
present case the concerned workman had been retrenched
on 08-02-1990, while looking to the Ex. 47 to 39 it is very
clear that, the concerned workman has worked 359 days,
thus it is more then 240 days in the preceding twelve months.
Thus, it is very clear that the concerned workman is entitled
to get the protection of the Sections 25-B and 25-F,

13. In the present reference case the First Party
has taken defense that, while retrenching the workman it is
not necessary to give the notice, notice pay to the
concerned workman. But in the case on hand, the First
Party has submitted their oral evidence through an affidavit
of Mr. Ashwinbhai Gunvantrai Bhatt, vide Ex. 30, and in
his cross examination the said witness has confessed that,
“He has no any other information about that, the concerned
workman had given notice or compensation.” Thus, the
oral evidence produced by the First Party goes against the
First Party, that the before the retrenchment to the
concerned workman was not given any notice, notice pay
and even retrenchment compensation. in reply of the said
argument of the First Party, the Second Party concerned
workman has cited the judgment of the Hon’bie Supreme
Court of India, R.M. Yellatti V/s. The Asst. Executive
Engineer, published in 2005, 111, CLR 1028. The principle
laid down in the said judgment that the daily wager is
entitled to get protection of Sec. 25-F. In the present case
also it is found that, the concerned workman is a daily
wager Farash/Sweeper. And further the said principle is
also laid down in the case of Ramesh Kumar V/s. State of
Haryana, published in 2010 (1) L.L.N. 83 1. Looking into the
said judgment delivered by the Hon’ble supreme Court of
India, it is noted by the Supreme Court of India in its
judgment para -13 as under :

“13, We are conscious of the fact that an
appointment on public post cannot be made in
contravention of recruitment rules and constitutional
scheme of employment. however, in view of the
materials placed before the Labour Court and in this
Court, we are satisfied that the said principle would
not apply in the case on hand. As rightly pointed out,
the appellant has not prayed for regularization but
only for reinstatement with continuity of service for
which he is legally entitled to. {t is to be noted in the
case of termination of casual employee what is required
to be seen in whether a workman has completed 240
days in the preceding 12 months or not. If sufficient
materials are shown that workman has completed 240
days then his service cannot be terminated without
giving notice or compensation in licu of it in terms of
S. 25F. The High Court failed to appreciate that in the
present case appellant has completed 240 days in the
preceding 12 months and no notice or compensation
in lieu of it was given to him, in such circumstances
his termination was illegal.”

14. In the case on the hand, it is proved by the
documentary evidence by the Second Party concerned
workman that, appellant has completed more then 240 days
in the preceding 12 months and no notice or compensation

in lieu of it was given to her. It is settied law that the any
workman is entitled to reinstate on the post only if she
should have worked more then 240 days in preceding twelve
months from the date of his retrenchment. Thus, now the
question arise in the case on hand, that, when the
termination of the services of Smt. Savitaben Naran is legal,
and unjustified ? If not what reliefthe concerned workman
is entitled to ? Looking into the matter, the Second Party
concerned workman has cited the reported case to suppoit
his case i.e. P.V.K. Distillery Ltd. V/s. Mahendra Ram,,
reported in 2009, 1, CLR 883. In the said reported case The
Hon’ble Supreme Court of India has held that ifthe breach
of the Sec. 25-F is proved by the appellant, then he is
entitled to get 50% of the back wages. In the case on the
hand, the breach of the Sec. 25-F is proved by the Second
Party concerned workman, and hence, the legal hair of the
concerned workman is entitled to get 50% of the back
wages. The witness of the First Party Mr. Ashwinbhai
Gunvantrai Bhatt has been examined vide Ex. 30, and has
confessed in his cross examination that, they have not
presented any proof in the case on hand that, the concerned
workman was eaming doing some work at any other place.
Thus, the concermed workman was thoroughly unemploved
during the retrenchment period. Here it should be noted that
the, Second Party concerned workman has died on
18-09-2001. While she was retrenched from her services from
08-02-1990. In the case on hand the concemed workman has
produced her last appointment order vide Ex. 59, and in the
said office order it has been showed that the concerned
workman had been appointed as a Chaprashi and her
monthly salary has been indicated Rs. 815 per month. hence,
the concerned workman is entitled to get Rs. 8§15 per month,
and is entitled to reinstate on the post showed in the aforesaid
office order. But, in the case on hand, the concerned workman
was retrenched from her services on 08-02-1990 and she has
died on 18-01-2001. Therefore it is clear that she is no more
from 18-01-2001 and hence, she is not entitled to reinstate on
the post, but, she is entitled to get compensation. Thus,
second Party concerned workman’s legal hair is entitled to
get the compensation during the period from 08-02-90 to
18-09-2001. Thus, the reference on the hand is liable to grant
partially. Therefore, this Tribunal passes the following
order:

ORDER

1. The Reference made by Smt. Savitaben Naran is
granted partially accordingly.

2. ltis ordered to the First Party that the legal hair
of the concerned workman Smt. Savitaben Naran, Mr. Bharat
Naran is entitled to get 50% of the back wages as per the
remuneration shown in the last appointment order, i.e. vide
Ex. 59, for the period from 08-02-90 to 18-09-200] within the
30 days of the publication of this award.

3. The First Party will pay Rs. 500 as a cost to
Second Party concermned workman’s legal hair Mr. Bharat-
Naran.

Bhavnagar
Dated :28-6-2010

S.S.PANCHAL, Industrial Tribuna}
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New Delhi, the 23rd July, 2010

8.0.  2025.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. I.D. No.142/
99) as shown in the Annexure in the Industrial Dispute
between the management of State Bank of Bikaner &
Jaipur, Mujaffarnagar and their workman, received by the
Central Government on 23-7-2010.

[No. L-12012/298/88-IR (B-1)]
JOHAN TOPNO, Under Secy.
ANNEXURE

BEFORE SRI RAM PARKASH, SJS PRESIDING
OFFICER, CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT, KANPUR

Industrial Dispute No. 142 of 99
BETWEEN

1. Sri Dinesh Kumar Bansal, son of Sri Ram Nath Bansal,
14/1B Nai Mandi,
Mujaffarnagar.
2. Sri Ravinder Kumar,
72 Katra Mochiyan Lohiya Bazar
Mujaftarnagar. {({.P.y-251002
AND
The Manager,
State Bank of Bikaner & Jaipur,
Mujaffarnagar.

AWARD

. Central Government, MOL, New Delhi, vide
notification No. 1.-12012/298/88-IR (B-1) dated 23/24-6-99,
has referred the following dispute for adjudication to this
Tribunal-

2. Whether the action of the management of State
Bank of' Bikaner & Jaipur, in termination the services of Sri
Pinesh Kumar Bansal and Sri Ravinder Kumar and not
giving them opportunity for re-employment is legal and
Justified? If not to what relief the said workmen are entitled?

3. Briefly stated facts of the case are that the opposite
party as well as the workmen employed therein are governed
by the provisions of Award of the All India Industrial

{Bank Disputés) known as the Sastry Award, the award of
the National Industrial Tribunal (Bank Disputes) known as
the Desai Award and Bipartitie Settlement in the Banking
Industry and the workmen threin have been classified.
into four groups viz. (a) Permanent, (b) Probationers, (c)
Temporary and (d) Part-time Para 20.7 of the Bipartite-
Settlement dated 19-10-66 defines temproary employees
which mean that temporary employee will mean a workman
who has been appointed for a limited period for work which
is of an essentially temporary nature or who is employed
temporarily as an additional workmen in connection with a
temporary increase in work of permanenet nature and
includes a workman other than a permanent workman who
is appointed in a temporary vacancy caused by the
absence of a particular permanent workman. It is further
pleaded that the settlement in Para 20.8 provides that the
period of temporary employment of a workman will be
taken into account as part of his probationary period of
the temporary workman if workman is selected to fill up the
permanent vacancy. In order to avoid appointment of
permanent hands, the bank started a practice of appointing
temporary hands for doing work of a regular/permanent
nature to deprive such workman from becoming regular
employees of the bank and thereby depriving them benefits
of the bank awards/settlements. Such appointments were
made not exceeding 80 days in terms of the bank’s head
office instructions to the branches. The petitioners were
also appointed in accordance with the said policy for doing
the work of a permanent nature for the period of 80 days.
Sri Dinesh Kumar Bansal was appointed for the period
21-11-83 to 8-2-84 and Sri Ravinder Kumar was appointed
for the period from 21-3-83 to 8-6-83. The petitioners were
not the juniors most when their services were terminated
and the junior hands were allowed to continue. This action
of the bank was in contravention of the mandatory
provisions as contained under section 25G of the Act. It ts
stated that fresh hands were employed by the bank afler
terminating the services of the petitioners without giving
them any information or intimation regarding the fresh
recruitment and thus without affording them any
oppertunity for reemployment as required under section
25H of the Act. Thus the bank violated the mandatory
provisions of section 25G and 25H of the Act read with
25-J and the relevant rules made thereunder. Further the
provisions of the modified Sastry Award including para
20.7,493,495, 507, 516,522 and 524 read with paras 22.7 and
20.6 of the First Bipartite Settiement were violated. It is
therefore prayed that the action of the bank be declared as
illegai and unjustified, malafide and the petitioners are
entitled to be reinstated in service with continuity and full
back wages.

4. Opposite party has filed written objection. Tt is
alleged that the rference is completely vague and give no
clue as to what dispute between the paties is. The reference
order does not specify the branch of the bank where the
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workman concerned were employed or the date of
termination of their service. It'is stated that the dispute
referred is highly belated. The workman had worked in the
year 1983 and 1984 and the reference order has bheen sent
in the year 1999. Further it is stated that in the year 1981 the
GOl issued a notification No. F-dated 16-8-90 that one time
opportunity be given to all the temporary employees all
over India who had put in minimum of 90 days service to be
absorbed in the bank through common test for selection.
Any employee who had put in 90 or more number of days
with the bank had a right to avail this opportunity. Those
who had not availed this opportunity and those who were
not qualified to be considered cannot claim reemployment
or to be absorbed in the bank. For the administrative
convenience, appointment and termination of services are
basically governed by the head office of the bank at Jaipur
monitored by its zones but the temporary employment of
some people as and when required 15 made by the branch
concerned at the branch level and the termination is also
done from the same branch. Temporary employment is
created and appuinted on exigencies of work in accordance
with the Sastry Award, Desai Award and the All India
Settlement with the bank. It is also alleged that ihe
petitioners are gainfully emploved in Mfs T Travtor
Industrial Area Beghrajpur District Mujaffarnagar and are
carning 13000 per month as salary.

5. It is prayved that the claim is not maintainable. It is
liable to be rejected.

6. Claimants have filed the rejoinder. {1 is stated that
the referencc is not vague. They have cleared that the
claimants were working at Mujaffarnagar branch of the
bank. [t is also stated that as per reference power has been
given to the tribunal to decide whether the termination of
the services of the petitioner has been made and it yes
from what date it was effected. It is also stated that the
petitioners had raised the industrial dispute some time by
the and of 1987 and thereafter the matter was pending with
the MOL. 1t is stated that the petitioners were never
informed about the fresh appointments made by the bank.
The notification referred in the written statement has no
application in the facts and circumstances of'the case. Other
aversion of the written statement has been denied aversions
of the statement of claim have been reiterated.

7. Anotheg rejoinder has been [iled contradiciing the
allegations of the opposite party that the claimanis are
gainfully employed.

8. Both the parties have filed their evidences. Claimant
has filed documentary as well as oral evidence. In
documentary evidence they have filed 12 documents which
are photo state copies.

9. Claimant has adduced in oral evidence two witnesses.
W.W.1 is Sri Dinesh Kumar Bansal one of the claimant and
W.W .2 Sri Ravinder Kumar, he is also the claimant.

10. Opposite party has adduced on Sri Vinod Kumar
Virman. But he stated only two lines in evidence and did
not appear later on so management could not take any
advantage from the evidence of M.W.1. Management has
also produced one witness Sri Ram Prasad Manager. This
witness has also been numbered as M.W. 1.

11. [ have perused and examined the whole evidence
and circumstances of the case and heard at length the
authorized representative for the claimant but authorized
representative for the opposite party did not appear
though sufficient opportunity was afforded to him.

12. 1t is an admitted fact that  both the claimants
Sri Dinesh Kumar Bansal and Sri Ravinder Kumar have
been engaged or employed by the opposite party.
Sri Bansal was engaged for the post of clerk cum cashicr
on 21-11-83, He stated that before recruitment the
manager has interviewed him and was put to test and he
worked till 8-2-84. Sri Ravinder Kumar stated that he
was employed on 21-3-83 as Assistant cum Cashier and
worked there till 8-6-83 at the Mujaffarnagar Branch of
the Bank and he was also interviewed and put to test
The contention of the opposite party bank that they
were not employed on a permanent post or they were
not given any appointment letier or termination letter in
the light of the provisions of the Industrial Disputes
Act. Legislature has granted certain rights to the workers
or employees. It does not make any distinction between
casual labour temporary or permanent. Therefore, in the
given circumstances question arises whether there wus
a retrenchment of the workmen or not. The workmen
have worked tor about 80 days. Retrenchment is defined
under Section 2 (00) of the Act. It means the termination
by the emplover of the services of a workman for any
reason whatsocver. otherwise than as punishment
inflicted by way of disciplirary action, but does 1ot
include ---

(bb) termination of the service of the workman as a
result of the non renewal of the contract of
employment between the employer and the workmen
concerned on its expiry or of such contract being
terminated under a stipulation on that behaif
contained therein,

()i .

13. Now it is the contention of the authorised
Representative for the workmen that the provisions 2 {oo}
(bb} are not applicable in this case as this provision was
inserted by the Act of amendment with effect from 18-8-84
and both the claimants had been working before that |
fully agree with the contention. This has been held by the
Hon'ble High Court Allahabad in a decision-
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{997 (76) Oriental Bank of Commerce & Union of
India and others.

13. [ have gone through the pleadings of the
opposite party. Claimants have made it clear in their
rejoinder that they were working at Mujaffarnagar Branch.
Opposite party has made an amendment in their written
statement regarding the employment of the claimants, but
they did not make it clear on the point of employment and
engagement of the claimants M.W. 1 has not denied in his
statement that the claimants have not worked in their
branch. Claimants have also specifically stated in their
pleadings and evidence that the post on which they were
employed was of a permanent nature and the work was
also of permanent nature. I have given due thought to the
evidence in this respect also. From the evidence it appears
that the post on which the claimants were engaged and the
work for which they were engaged was of permanent nature.

14. Therefore, from the evidence it has been found
that it amounts to retrenchment of the workman.

I5. Once it has been found that the retrenchment
has been made then the legislature has casted a duty upon
the emplover, which binds them to follow the mandatory
provisions of Section 25H and the rules made therein say
rule 77 and 78. Claimant has specifically stated in their
pleadings in paragraph 6 and 9 of their statement of claim.
They stated that in order to aveid appointment of
permanent hands the bank started a practice of appointing
temporary hands for doing the work of a regular nature to
deprive such workman from becoming regular employee of
the bank and thereby depriving them benefits of bank
awards/settlement, Such appointments were being made
not exceeding 80 days. It is also stated that fresh hands
were employed by the bank after termination of their
services without any information or without giving them
an opportunity of reemployment.

16.1tis contended by the authorized representative
for the claimants that the opposite party has given
parawise reply but knowingly or for the reasons known to
them they avoided to give specific reply of para 6 and 9 of
the staternent of claim. I agree with the contention.

17. Claimants have also clarified this point in their
statement. It is stated by W.W.1 that Sri Ashok Kumar Jain
and Anil Kumar who were junior to him are still working
after the termination of W.W.1. It is stated that Shyam
Singh and Mukesh Kumar have been recruited by the bank,
He specifically stated that he has not been informed about
new recruitment either by the bank or by the selection
board.

18. In this respect the statement of M.W.1 is very
material. First of all he admitted that he was employed at
this branch at Mujaffarnagar on 14-5-07. He does not know
what type of work was being taken from the claimants.

305G )1e —2S

19. At one time in his cross he stated that the bank
has not made any recruitment after the termination of the
services of these claimants but his statement does not
appear to be true because later on he himself admitted
that Sri Rakesh Kumar, Shyam Singh, Mukesh Garg and
Mahipal Singh has been recruited by the recruitment

‘board. 1 would like to say that the opposite party is not

coming with ciean hands. They were having all the
concerned relevant record with them. Some times in the
reply they stated that no new recruitment was made,
some time they took the shelter of notification of GOI
dated 16-10-90, stating that one fime opportunity was given

“to all the temporary employees who had put in a minimum

of 90 days service. I think that this notification does not
give any support to the opposite party because according
to them they have given opportunity to only those person
who have put in 90 days or more. But the provision of the
Act does not make any distinction that had put in 80 or 90
days service. It was contended by the claimant that the
opposite party was adopting unfair labour practice by
engaging the claimant only for 80 days. 1 agree with the
contention. Therefore, under the facts this notification is
not applicable under the given circumstances. This also
shows the intention of the opposite party that they were
not intending to give any opportunity to the claimants.

20. Rule 77 of ID (Central) Rule, 1957, provide and
Lind the employer to maintain list of seniority list of
workmen,

21. Rule 78 also binds the emplover. It provides.

(a) At least 10 days before the date on which
vacancies are to be filled, the employer shall arrange
for the display on a notice board in a conspicuous
place in the premises of the establishment and shall
also give intimation of those vacancies by registered
post to every one of all the retrenched workman
eligible to be considered there for, to the address
given by them at the time of retrenchment. '

(b) It is also mandatory for the employer to comply
subruie (2) of rule 78.

22. Both the claimants have specifically stated on
oath that the opposite party has not given any information
by post or otherwise. M.W.1 has also not stated in his
evidence that they have prepared a list of retrenched
workmen as per Rule 77. He has also not mentioned that
the provision of Rule 78 have been complied with, whereas
he has specifically admitted that Sri Rakesh Kumar and
others have been employed by the Selection Board.
Complainants have filed certain photo copies of
employment of Sri Rakesh Kumar, which is paper no.22/7,
paper no. 22/8 of Sri Anil Kumar mentioning that he had
been a temporary clerk for 80 days with effect from
15-12-83 to 3-3-84, paper no.22/9 is of the opposite party
bank mentioning that Sri Mukesh Kumar worked in this
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branch as temporary clerk-cum-cashier for a period of 80
days from 26-9-83 to 14-12-83. M.W.1 admitted in evidence
that Mukesh Kumar has been appointed by the selection
board. Paper No.22/10 is a certificate of the opposite party
bank stating that Sri Narain Bhushan Shetty had worked
in the branch from 14-11-83 to §-2-84 as clerk-cum-cashier.
Paper No. 22/11 is of the opposite party bank stating that
Kumar Arun Lata Verma had worked as temporary clerk
from 22-8-83 to 9-11-83 for 80 days. Similar is the paper
No.22/11 regarding Ashok Kumar Jain who had worked as
aclerk in the year 1984 and paper No. 22/13 Is in respect to
the claimant Sri Dinesh Kumar Bansal of the opposite
party and paper No. 22/14 is the certificate in respect to the
claimant Sri Ravinder Kumar that they have worked in the
branch of the opposite party bank. It is true that the original
records had been in the custody of the opposite party
bank and they could have easily filed them before the
court. It also shows that the oppositc party was in the
habit of engaging of clerk-cum-cashier on the temporary
basis mostly for 80 days, which shows that work with the
opposite party bank was of regular nature and it was not
on due to exigency or on contract basis.

23. Claimants have also placed reliance on a decision
1987 Lab IC 1361[Guj. High Court] Gujarat State Machine
Tools Corporation versus Deepak J. Desai. It was held that
tailure 1o give registered notice, as contemplated which
was admittedly not done, s fatal to the management.

24. It was contended by the representative for the
opposite party bank in WS that there is a huge delay in
raising the present dispute, thereforc, reference is liable to
be rejected.

25, The authorized representative for the claimants
to meet out the point of delay in raising the instant dispute
have filed paper No. 22/3 and 22/4 which are the photocopies
of notices sent by the Assistant Labour Commissioner (C)
paper No. 22/5 is a letter dated 28-7-87 written by claimant
Sri Ravinder Kumar to the ALC with request to dispose of
the matter at the earliest paper No. 22/6 in the shape of
photocopy which is notice of ALC senton 9-2-88. Originals
of all the above documents are in the possession of the
opposite party management, but they did not prefer to file
the same before the tribunal either deliberately or
otherwise. It is thus very much clear from the record of the
case that the intention of the opposite party bank was not
at all fair and they have deliberately withheld the same with
oblique motive, therefore, it can safely be concluded that
the management bank indulged themselves in an unfair
labour practice.

26. On the point of delay claimants have placed
reliance upon a decision of Hon’ble Apex Court [1999 (82)
FLR 137] between Ajavab Singh & Sirhind Cooperative
Marketing-cum-Processing-cum-Service Society.

27. The Hon’ble Apex Court held regarding provision
of Section 10 and Limitation Act 1963 Schedule Article 137

on the point of delay—held relief under Act 1947 cannot
be denied to the workmen merely on the ground of delay- -
Plea of delay if raised, it is to be proved by showing the real
prejudice—no reference can generally be questioned on
the ground delay alone-—Article 137 is not applicable to
proceedings under Act 1947. In this case the Hon'ble Apex
Court has held that on account of the admitted delay the

labour cour*  ¢ht to have appropriately molded the retief
by denyir vorkman some part of the back wages.
—— so placed reliance on 1994 (68) FLR 777

Alld. High wuurt in between the Chief General Manager
SBI Lucknow and B, C. Verma. In this decision the Hon'ble
High Court held that in .D. Act under Section 10{5) (1)—
no time limit has been provided---rather it provides that
the reference can be made atany time and both the Sections
10 (5)and 10 (1) has to be read cum-jointly.

29, Therefore, the considering the facts and
circumstances of the case 1 find that though there is
some delay inraising the instant dispute but on this ground
reference cannot be rejected or dismissed if, otherwise
maintainable.

30. Opposite party has allegec in their written
statement that both the claimants are gainfully employed
in M/s U. P. Tractors Industrial Area Meghrajpur, District
Mujaffarnagar and are eamning Rs. 13000, 14000 per month.
Claimants have denied this aliegation. They bave
separately filed a detailed affidavit. Affidavit of Sri
Bansal is dated 18-5-05 paper No.40/1-2. He stated on oath
that U. P, Tracter concern is completely unknown to him
and he is not employed anywhere. Similarly Sri Ravindra
Kumar has also filed an affidavit paper No. 40/3-40/4. now
the burden shifts on the opposite party to prove. When he
was put a question in his cross examination on this point
he stated that he does not know where the ciaimant Ravinder
Kumar is working. But he said that Sri Bansal is working in
U.P. Tractors whereas the claimant has specifically denied.
In this situation it was more convenient for the opposite
party to adduce some more relevant and cogent evidence,
because it was in the personal knowledge of M.W.1. He
could have procured documentary evidence in this regard.
Therefore the version on this point of MW.1 does not
appear to be believable.

31. Evidence adduced by W.W.1 and W.W.2 who
stated on oath appears to be believable. There does not
appear any reason to discard their evidence.

32. It has been found that after terminating the
employment of workmen, employment bas been given by
the opposite party. They have not followed the mandatory
rule 78. They were under legal obligation to give notice to
the workmen. Rule 78 does not create any distinction
between temporary employment and permanent
employment. Thus the opposite party has committed
breach of Section 25H of the Act. Therefore the action of
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the opposite party in not giving the workmen opportunity
of re-employment is not just and legat.

33. Therefore, the reference is decided in favour of

the workmen and against the opposite party bank. As such
the claimants are entitled to be reinstated in service.

34. The matter is of the year 1983-84. It is long-long
back. I have given due thought on the point of back wages
as to whether in the given circumstances and facts of the
case a burden should be caste on public exchequer. I have
also respectfully considered the decision of the Hon’ble
Supreme Court i.e. Ajayab Singh (supra). Therefore in the
given circumstances the claimants are not entitled for any
back wages.

35. Accordingly reference decided in favour of the
claimants and against the opposite party bank.

Dated: 15-7-2010
RAM PARKASH, Presiding Officer
=% fioedt, 23 YO, 2010
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New Delhi, the 23rd July, 2010

S.0 . 2026.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (1.D. No. 11/2007)
of the Central Government Industrial Tribunal/Labour
Court) Jaipur now as shown in the Annexure in the
industrial dispute between the management of Divisional
Railway Manager, Western Railway, Ratlam (MP). and their
workman, received by the Central Government on
23-7-2010.

[Ne. L-41012_/29/2006-IR (B-D)j
JOHAN TOPNO, Unde_r Secy.
ANNEXURE

CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT JAIPUR

PRESENT
N. K. PUROHIT, Presiding Officer
LD.11/07

Reference No. L-41012/29/2006-IR (B-1)
dated : 25-1-2007

3013 GIN0—26

Shri Makan K. Purva, Cabin Man,
Shambhupura Station,

House No. S & T 30C,
Shambhupura Railway Colony,
Post - Shambhupura

Distt. Chittorgarh (Rajasthan)

Vis

The Divisional Raitway Manager,
Western Railway, Ratlam,
Ratlam, (M.P.)

AWARD
29-6-2010

1. The Central Government in exercise of the

" powers conferred under clause (d) of sub-section 1 & 2

(A) of Section 10 of the Industrial Disputes Act, 1947 has
referred the following industrial dispute to this tribunal
for adjudication which is as under:—

‘‘Whether action taken by the Western Railway
Administration to terminate the services of
Shri Makan K. Cabinman, Shambhupura Distt.
Chittorgarh w.e.f. 15-12-2005 is legal and justified? If
not, what relief the applicant is entitled to and from
which date?”

2. Pursuant to the receipt of the reference the
registered notices were issued to both the parties. It appears
from the record that the representative on behalf of the
non-applicant put his appearance before the tribunal on
19-5-2010, but despite personal service of the registered
notice on the applicant Makan, he has not appeared before
the tribunal to file his claim statement. :

3. In the above factual backdrop no matter could be
placed before the Tribunal to adjudicate. the reference on
its merit. It appears that the claimant is not willing to
contest the case. Thus, under these circumstances ‘‘No
Claim Award” is passed in this matter.

4, Award as above.
N. K. PUROCHIT, Presiding Officer

¢ feeedt, 23 O, 2010
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New Delhi, the 23rd July, 2010

S.0. 2027.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (No. C. R. No.
8/2007) of the Central Government Industrial Tribunal/Labour
Court, Bangalore as shown in the Annexure in the Industrial
Dispute between the management of State Bank of
Mysore and their workman, which was received by the
Central Government on 23-7-2010.

[No. L-12012/140/2006-IR (B-1)]
JOHAN TOPNO, Under Secy.
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIALTRIBUNAL-CUM-LABOUR COURT,
“SHRAM SADAN"

I MAIN, lI1 CROSS, [ PHASE, TUMKUR ROAD,
YESHWANTHPUR
BANGALORE - 560022

Dated : 7th July, 2010
PRESENT : Shri S. N. NAVALGUND, Presiding Officer
C. R. No. 08/2007

I Party

The General Secretary,

State Bank of Mysore Employees Association,
No. 641, 22nd Main,

4th, T Block, Jayanagar,

Bangalore - 560041

H Party

The Dy. General Manager,
State Bank of Mysore,
Regional Office,

Hassan,

Karnataka

AWARD

1. The Central Government by exercising the powers
conferred by Clause (d) of sub-section (1) and sub-section
2A of Section 10 of the Industrial Disputes Act
1947 (14 of 1947) has referred this dispute vide Order No.
L -12012/140/2006-1R (B-l)dated 1-2-2007 for adjudication
on the following schedule:

SCHEDULE

““Whether the management of State Bank of Mysore
in imposing the alleged punishment of *‘BE
WARNED" on the workman Shri C. B. Prabhudeva
is legal and justified? 1f not, to what relief the workman
is entitled 7

2. Pursuant to the notice issued by this tribunal, both
the parties entered their appearance through their

respective advocates and on 13-4-2007 the first party filed
the claim statement. Thereafter, my learned Predecesscr
after giving several opportunities to the Second party to
file the Counter ultimately taking that Second Party has no
Counter to file, posted the case for evidence of first party
and accordingly the first party filed his affidavit in lieu of
his evidence on 9-2-2010. On the same day i.e. on 9-2-2010,
the counsel for the second party filed an application to
recall the order dated 20-3-2008 and to permit him to file the
Counter Statement and the same was allowed and counter
statement was taken on record. Then the first party
produced the following documents and requested to permit
him to give evidence to get them marked :

L. The charge sheet dated 1-8-2002

2. The letter dated 4-8-2002 seeking time to reply
charge sheet

3. Letter of the enquiry constituted by the second
party dated 4-8-2002

. Daily order sheet dated 12-3-2002

. Written brief of the Presenting Officer

. Written brief dated 23-5-2003 of the first party
. Show cause notice dated 14-10-2003

. Reply to show cause notice dated 2-11-2003

FE=TN - - I B Y

. Findings of Enquiry Officer dated 19-6-2003

10. Letter dated 13-12-2003 of the Enquiry Officer to
reopen the enquiry

11. Daily Order sheet dated 13-12-2003

12. Written brief of the Presenting Officer

13. Written brief dated 28-1-2004

14. Findings of enquiry officer dated 23-2-2004

15. Show cause notice dated 6-3-2004

16. Reply to show cause notice dated 28-3-2004

17. Orders dated 17-5-2004

18. Appeal Memorandum dated 20-6-2004

19. Letter to the Appellate Authority dated 8-6-2005

20, Orders of the Appellate Authority dated
15-6-2005

21. Appreciation letter for mobalising deposits (2 in
Nos).

3. Since the counse! for the Second Party submitted
that he has no objection to mark those documents and to
receive them in evidence on 25-5-2010, the said 21
documents were marked as Ex. W1 to W21 respectively. On
25-5-2010, since the representative of the first party filed a
memo conceding the faimess of the enquiry with a request



[STT [1—@E 3(ii)]

T 6T TE9A @ AT 14, 201040907 23, 1932 7 5053

the opposite party in not giving the workmen opportunity
of re-employment is not just and tegal.

33, Therefore, the reference’is decided in favour of
the workmen and against the opposite party bank. As such
the claimants are entitied to be reinstated in service,

34. The matter is of the year 1983-84. It is long-long
back. I have given due thought on the point of back wages
as to whether in the given circumstances and facts of the
case a burden should be caste on public exchequer. I have
also respectfully considered the decision of the Hon’ble
Supreme Court i.e. Ajayab Singh (supra). Therefore in the
given circumstances the claimants are not entitled for any
back wages.

35. Accordingly reference decided in favour of the
claimants and against the opposite party bank.

Dated: 15-7-2010
RAM PARKASH, Presiding Officer
7¢ fewett, 23 O, 2010
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New Delhi, the 23rd July, 2010

S.0 . 2026.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (1.D. No. 11/2007)
of the Central Government Industrial Tribunal/Labour
Court) Jaipur now as shown in the Annexure in the
indusirial dispute between the management of Divisional
Railway Manager, Western Railway, Ratlam (MP). and their
workman, received by the Central Government on
23-7-2010.

[No. L-41012/29/2006-IR (B-1)]
JOHAN TOPNO, Unde; Secy.
ANNEXURE

CENTRALGOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT JAIPUR

PRESENT
N. K. PUROHIT, Presiding Officer
L.D. 11407

Reference No. L-41012/29/2006-1R (B-1)
dated : 25-1-2007

3013 GIf10—26

Shri Makan K. Purva, Cabin Man,
Shambhupura Station,

House No. S & T 30C,
Shambhupura Railway Colony,
Post - Shambhupura

Distt, Chittorgarh (Rajasthan)

Vs

The Divisional Railway Manager,
Western Railway, Rattam,
Ratlam,(M.P.)

AWARD
29-6-2010

I. The Central Government in exercise of the

" powers conferred under clause (d) of sub-section 1 & 2

(A) of Section 10 of the Industrial Disputes Act, 1947 has
referred the following industrial dispute to this tribunal
for adjudication which is as under:—

““Whether action taken by the Western Railway
Administration to terminate the services of
Shri Makan K. Cabinman, Shambhupura Distt.
Chittorgarh w.e.f. 15-12-2005 is legal and justified? If
not, what relief the applicant is entitled to and from
which date?”

2. Pursuant to the receipt of the reference the

registered notices were issued to both the parties, It appears

from the record that the representative on behalf of the
non-applicant put his appearance before the tribunal on
19-5-2010, but despite personal service of the registered
notice on the applicant Makan, he has not appeared before
the tribunal to file his claim statement.

3. In the above factual backdrop no matter could be
placed before the Tribunal to adjudicate the reference on
its merit. It appears that the claimant is not willing to
contest the case. Thus, under these circumstances ‘“No
Claim Award” is passed in this matter.

4. Award as above.

N. K. PUROHIT, Presiding Officer
% feeelt, 23 WO, 2010
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New Delhi, the 23rd July, 2010

§.0. 2027.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (No. C. R. No.
8/2007) of the Central Government Industrial Tribunal/Labour
Court, Bangalore as shown in the Annexure in the Industrial
Dispute between the management of State Bank of
Mysere and their workman, which was received by the
Central Government on 23-7-2010.

[No. 1-12012/140/2006-R (B-1))
JOHAN TOPNO, Under Secy.
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIALTRIBUNAL-CUM-LABOUR COURT,
“SHRAM SADAN”

HIMAIN, 111 CROSS, I PHASE, TUMKUR ROAD,
YESHWANTHPUR
BANGALORE - 560022

Dated : 7th July, 2010
PRESENT : Shri S. N.NAVALGUND, Presiding Officer
C. R. No. 08/2007

1Party

The General Secretary,

State Bank of Mysore Employees Association,
No. 641, 22nd Main,

4th, T Block, Jayanagar,

Bangalore - 56004 |

H Party

The Dy. General Manager,
State Bank of Mysore,
Regional Office,

Hassan,

Karnataka

AWARD

1. The Central Government by exercising the powers
conferred by Clause (d) of sub-section (!} and sub-section
2A of Section 10 of the Industrial Disputes Act
1947 (14 of 1947) has referred this dispute vide Order No.
L -120§2/140/2006-[R (B-)dated 1-2-2007 for adjudication
on the following schedule:

SCHEDULE

“*‘Whether the management of State Bank of Mysore
in imposing the alleged punishment of ‘‘BE
WARNED™ on the workman Shri C. B. Prabhudeva
is legal and justified? I not, to what reliefthe workman
is entitled 7

2. Pursuant to the notice issued by this tribunal, both
the parties cntered their appearance through their

respective advocates and on 13-4-2007 the first party filed
the claim statement. Thereafter, my learned Predecessor
after giving several opportunities to the Second party to
file the Counter ultimately taking that Second Party has no
Counter to file, posted the case for evidence of first party
and accordingly the first party filed his affidavit in lieu of
his evidence on 9-2.2010. On the same day i.e. on 9-2-2010,
the counsel for the second party filed an application to
recall the order dated 20-3-2008 and to permit him to file the
Counter Statement and the same was allowed and counter
statement was taken on record. Then the first party
produced the following documents and requested to permit
him to give evidence to get them marked :

1. The charge sheet dated 1-8-2002

2. The letter dated 4-8-2002 seeking time to reply
charge sheet

3, Letter of the enquiry constituted by the second
party dated 4-8-2002

. Daily order sheet dated 12-3-2002

. Written brief of the Presenting Officer

. Written brief dated 23-5-2003 of the first party
. Show cause notice dated 14-10-2003

. Reply to show cause notice dated 2-11-2003

=T - R = T I o

. Findings of Enquiry Officer dated 19-6-2003

10. Letter dated 13-12-2003 of the Enquiry Officer to
reopen the enquiry

11, Daily Order sheet dated 13-12-2003

12. Written briefof the Presenting Officer

13. Written brief dated 28-1-2004

14. Findings of enquiry officer dated 23-2-2004

15. Show cause notice dated 6-3-2004

16. Reply to show cause notice dated 28-3-2004

17. Orders dated 17-5-2004

18. Appeal Memorandum dated 20-6-2004

19. Letter to the Appeilate Authority dated 8-6-2005

20, Orders -of the Appellate Authority dated
156-2005

21. Appreciation letter for mobalising deposits (2 in
Nos).

3. Since the counsel for the Second Party submitted
that he has no objection to mark those documents and to
receive them in evidence on 25-5-2010, the said 21
documents were marked as Ex. W1 to W21 respectively. On
25-5-2010, since the representative of the first party filed a
memo conceding the fairness of the enquiry with a request



[ [I—@g 3(ii)]

I &1 99T FAT 14, 201040907 23, 1932 3538

e T e o]

to post the case for arguments on vietimization, dispensing
"with the Preliminary Issue regarding the enquiry as agreed
by the learned advocate appearing for the Second Party, the
matter was posted for arguments on 10-6-2010 and on that
the Union Representative filed a written argumrents and
counsel for the second party addressed his oral arguments,

4. It is borne out from the records, the claim statement
and the counter statement filed by the parties, the first
party was working at Chickmagalur Branch of the Second
Party and pursuant to a complaint filed by his co-worker,
Smt. Kanthamani, a charge sheet was served on the first
party that on 30-8-2001 around 11.45 AM while going
towards the table where Smt. Kanthamani, Clerk was
working and was talking to a customer Miss. P Mani
$houted at her using abusive language in Kannada

8&1&’..&%&&&; Ry dopa’

D AP R BRaY
A\.g.e.ﬁ....és_.iooa.s S &a%!?.ndko

and thereby mahgned the image of Smt. Kanthamani and
put her to humiliation, insult and personal dignity and after
collecting his denial reply the disciplinary authority appointed
Shri M.R. Bhima Rao, Manager, as Presenting Officer and
Shri § Shirdish, Chief Manager, SBM as Enquiry Officer.
The enquiry officer after recording the statements of the
complainant Smt. Kanthamani and other, considering the
evidence brought before him, by his reportdated 19-6-2003
held that on 30-8-2001 there was some exchange of words
between the first party and Smt. Kanthamani but the actual
words uttered by Shri C.B. Prabhudeva/first party could not
be ascertained, hence according to him the charge is partly
proved. The Disciplinary Authority while sending the copy
of this report issued a show cause notice to the first party to
show cause as to why his one increment w.e.f. 1-4-04 for one
year without curnulative effect be imposed against him, After
the first party gave reply to the said show cause notice
considering his objection/explanation, the disciplinary
authority directed the enquiry officer to reopen the enquiry
and to make-re-enquiry. Then the enquiry officer after
receiving the written briefs of both the sides submitted his
findings to the effect that the charge has not been proved.
Then again the Disciplinary Authority while sending the
copy of this enquiry findings served a show cause notice on
the first party why punishment of reduction of one increment
w.e.f. 1-4-2004 for one year without cumulative effect be
imposed. After the first party submitted his reply to the said
show cause notice the Disciplinary Authority ordered the
punishment of ‘Be Warned’ by order dated 17-3-2004. Then
this order imposing punishment of ‘Be Warned’ was
challenged by the first party before the Appellate Authority
and the appellate authority by order dated 15-6-2005
confirmed the order of punishment observing that the first
party has not brought out any new points in his appeal.

Aggrieved by the said order the first party rasied the dispute -

before the conciliation officer and as it failed, the present
reference came to be made by the Central Government.

5. From the facts narrated above, the points that
arise my consideration is ‘‘Whether the Disciplinary
Authority is justified in imposing the irupugr =i punishenes?t
of ‘Be Wamed’, when the enquiry findings was in the

‘Negative’ * as to the charge levelled zgainst the first party?

6. On reappreciation of the marersai brought before
the Enquiry Officer, his report and the wrpuigned order of
punishment passed by the Disciplinary authority in the
light of the arguments submitted before s, my finding on
the above point is in the ‘Negative' an< the punishment
imposed against the first party deserves to be set aside.

7. The enquiry officer who in the first instance gave
a finding to the effect that on the day of alieged incident
i.e. on 30-8-2001, there was exchange of words betwaen
Shri C.B. Prabhudeva/first party and Smt. Kanthaman:’
complainant but the actual words utterad by the first party
being not ascertainable the said chargz is partly proved,
Later when he was directed to hold re-enquiry, having
regard to the evidence of complainant aird her two friends
and also the Manager and the other stafi members, came to
the conclusion that the charge has not been proved. The
Disciplinary Authority under the impugned order without
reversing the finding of the enquiry ofticer baidly stating
in his order ‘taking into consideration the circumstances
under which the incident occurred, the age of the employee
and his total service in the bank and the employee has also
expressed his regret to the Chair Person, Committee for
prevention of sexual harassment against women vide his
letter dated 16-1-02, 1 am taking a lenient view and reduce
the proposed punishment to warning and accordingly 1
order the punishment of ‘‘Be Warned” in terms of
memorandum of settlement on disciplinary action procedure
for workimen dated 10-4-2002",

8. When the enquiry officer has unequivocally arrived
at a conclusion that the charge has not been proved, the
disciplinary authority in the absence of reversing that
finding passing the impugned order ‘Be Warned' against
the punishment proposed for reduction of one increment
is unreasonable and unwarranted. Only because the first
party who was admittedly senior to the complainant, Smt.
Kanthamai asked her not to disturb the bank working
keeping talking with her friends, it cannot be said by any
stretch of imagination that he had any intention of insulting
or humiliating her in the public view, Moreover, the branch
manager who was very much present in the bank premises
did not support the allegations/charge made against the
first party, there was no reason for the Disciplinary
Authority to impose the impugned punishment of ‘Be
Warned’. Therefore, I arrived at the conclusion that the
said punishment deserves to be set aside and the first
party is entitled for exoneration from the charge leveled
against him. Having regard to the impugned action of the
Management/Disciplinary Authority imposing punishment
of ‘Be Wamned’ when the findings on charges was in the
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‘Negative’ and dragging the first party for this dispute I

feel it appropriate to saddle the management with costs of

Rs. 2000. In the result, I pass the following Award
AWARD

The reference is allowed and the action of the
management, State Bank of Mysore in imposing the alleged
punishment of ‘Be Warned’ on the workman, Shri C. B.
Prabhudevasthe first party is held as illegal and unjustified
and the workman is exonerated from the charge leveled
against him. Under the circumstances, the second party
management is directed to pay cost of Rs. 2000 to'the first

party.
{Dictated to PA transcribed by her corrected and
signed by me on 7th July, 2010)

S.N.NAVALGUND, Presiding Officer

7% fawedt, 23 M, 2010

w3, 2028 ——3eifies o arfufyan, 1947 (1947
1 14) H U 17 B @0, B TER @ 9% A6
T fafads, MM & yEwaT B wag P sk
@ wE @ 4, oEy | it s fraw §
siifire sfuwTor T o9 =rEEE, SR # var (8
T 2/2002) F TERE S &, 9 DT TER

23-7-2010 S [T BT =1
[, T-12012/419/2001 - 3TEAR(H-1) ]
e W, SR WiEw

New Delhi, the 23rd July, 2010

8.0. 2028.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. L.D. No.2/
2002) as shown in the Annexure, in the Industrial Dispute
between the management of The Bank of Rajasthan Limited,
Jodhpur and their workman, which was received by the
Central Government on 23-7-2010,

{No. L-12012/419/2001-IR (B-1)]
JOHAN TGPNO, Under Secy.

arEH

st fiae stfior @@ 9@ =AmEEE, Sugy
dieriA st we, o, e, oW, e S T,
it faarg WEA:— 2 99 2002

#t STEY HAR FIoH GRI T 9] FEREAS TeIe
(We) % ol ARAEINT e, ARErE (U9)

. aredt
T

TETTF HETYa4, St s 6 Tereu o, ey watey,
o I, AR |

Iufeem —
(1) wreft @7 3ofrm

(2) srmedfmor Y SR W M el wawgha whfnh
Iufera

wfufofa
i 4-1-2010
. 93 TR ® 49 UAed H oR AfuFH A
St ST i T 12012/419/2001- 3T (R-1)
i 22 wEd, 2004 ® gr fna faarg wfufofa &g 3w
e & i fea -

"z el sfa S s AR ek fafrw i
F I P W WEmeeeE 4§ #% oie Tees
fo1. et Fmiera, g BN gERE RAiE 25-1-2001
T i 31-1-2001 30 4 F= W @ € e
2 S wE W et ! Kol & ug § e
¥4 W v R W % 2vg o g sfa w@ Ay
22 aft =, & sfgs wod fadtes 3 &= ve9 TR
w1 Afuery #2"

2. weff % opwd win-wx | w@ swra few 2 fE
arweft et g0 T v srdaf w9 9§ S s
F WA & B3 5% TAET IRG AER, T F T
wega foran e o o gere anfueerdl g1 e ot swifsa
F EHEA B F AE T Fen e o e g
T STHEA AWl AHET Wrd W ® #H WA ) A
G T |

3. Weff 3 am wit-wy § 4@ Ieafen fhw ? H
FHwedt gR U S9-F fKAH 12-3-96 TH [F W9
o1 8-8-1996 Well = fean o Fawa wyfaa sy
i g e fea e en feeg orwedt & weff g wwE
e ) faen fra fafus oo % a7
e & fawg St wrfEr) wwen Fond ) e 3
HRY-TF FHIHFT ARG AR F1 IeeisT L 37!
o 4 S e Foere weft i SR9- A T 1 -
F13W 3 H sreafuen FHEAE F1 A wen v 9 well ®
fedil W i wo@ wgr 1 el g Site #fant s
st § =Y Wil 1 TEE ® g9 sawy H T
T | weff A Seera fe R % oMo o gt s @
IEEF # @ 9% v yEiforg ® T amie-uw o @ weff
%! famn fredt wifw R <t wver foa 7 Tormet T o 2
o srmeff ug srpwmatT stfieedt wedl o ey fg
S R g4 € giwe  ufad 4 ) swedt 3 ote weiamE ey
FH 8 € weff w1 gfrea FE & aF@ w9 fom o S
for ofern arfom @@ et 2 | wopl wie et
wd T T <us frem a1
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4.yt A It win-ww A Seor@ e ? E wreff
 HfEe Ay I HiE TeRYE HHE 99w wwE T |
gl Frdtoes deem o e it dnee s sfem A
TS TEAYA @ wag W & fara weet | wef
F Te g nfufafisal & 7o ToR & g eeaafiE
y f&iw 27-1-1996 # sl & feriE wr@n & @
o ® v e food vorefum wenm B e
23-1-96 &1 g Zyiar @ foreg S99 7@ @ qd @ wmen
Y4 7 & 24-1-96 F UF ferpra v el -+t
o %t fear @ o fommawdl sqorfas weqdfea =
wieff % faws forepraa R 27-1-96 &t Tga &1 | Weff
% faeg Uity s gy g Ad e F E @
wieff ® foret yovR %1 HE Trdwor A T | Sie
aftr 3 ga afers @ 9T w1 meff & fieal w5t wn
T¢t = | weff & fawg w7 wafas Ste =t wfa T @
Wi wEaEt wrow fRd o | g4 sk T 6 oiw weas
3 2t welf F soeTy o v | Ste afuwr g
mfins e foE w wEd S @ W T feg
weff ! 7 9 wufrs wig Frfaw 3 wfa ek A @
e TearE &1 Frie s @ e Is saEs §
afim T Fuat & oy F el w wfaedso w3 =
et wt e fem w0 W SR W wepef ST
wrdan gfim e @ e dra #

5. weff 3 o miv-ux F Ieore fwn € fin srmedf
deorr § % gf € fod @ @ 9ed sifa Tfved &
e Eife § Ty # fow st Tagifen
e & ae moff. ardty worey W uE WA S
¥ 3itw gt @ oy sfew areda weraR s Wy
w1 a1 o ) ofy e s % Tl F fire)
w weff ) 09 3 v w9 3 | v e
T & FEr Taa femraa w5t o= el =
FvA § fi Tl TN Y A vae fiw ude wef @
wfrrm gy @ 4 | weff 7 st v g el T T AR
T I =8 afusifiE w5t € Ied = e we w
it & s7=via woff 3 fawg g2 e v f weam
fem | wte sfued o smff 21 3 # wedl g0 w=gE
AT IY AT W At 9T wag Fdt e fea | e
% o omdt & fag S Sewan # swd geff ed i
A off fera Y w1 | MY W 1 B svfa eR=
fard e weff gro T foran T = € YRow @ R o @ st=yen
et ff woR 1 srivery sreen ¥ ofaR o e | wedf
R Ff ot SFgwe fel o sfverd % fafvs o e
IR H IR Y W | Wl B et R g g A
% fifl | fadlt ff vom = =i i ofte 76 o
forma ¥ F TR T F AT N TG R @ SRy
-4 oieen free 4y @ | oY GEA-5 & T

st g1 FE v 39 A w1 oo T A T R T
weft g =i fearrs EEr fea ) ot ®
fawg o T wmm AR F # i wwe wfeae T
T3 | W9 fusit g Wt SFER F YR W AR &
anfes wfea fFan 2, stifeen wifan @9 & team Fro
Wl % fawg fFa T wegEs AE 2 99 sfywi g
5 M Fireed o1 qETOTE oTeAEA T W U Tl g
FEIfad U H WA U6 ey aia sifam gveky
fod T gqug Y T Wil % difee afuwTl W e g
TE WEYH & TR 14 1 ot Iooie @ 1 el Fuw @
T aEmRA TG Yy ot R e diE % e T
=1 ft & fere fafi= yaor s weff &1 em alw @
sRif s € el 1 dwe faam | veaER W #
frarreml 9 Wean wEH F36 o o s7AA i wegifen
Ft 4% faom &1 g=ardf o1 fean | it 1 9y fawm @
TH # 9% st vafEE vdg A Wy anfhw sy T
Forad Tumite Togdfen & o SR v fran | e o
fagimard sder  §% fedl & e 7 a9 8 s =@
% 3 % freht =t w3 2 R o www vl Wl W e
TR ¥ ann gEwER il % fawg 93 T | e w wem
tfrafguoger . -1 @ o= 2 B
Tl W wad e A & mn St sfued 4 e faw
¥ 981 1 TR ) € e i T wE fk fen T e
et R | Sfe Ao dAR W oS R o v R
e o fafis et & | wieff  wew o wreff & fawg
e wrfaw Yo a6 ormeff g weff 1 g 2 €
w§ wedf § wuA Usfea sivit ‘v’ ¥ e w1 v
FHTA A SR F 7 Hhaw wa = e afew wef
o {fem % wdsr & fag v % fore afwe w0 ko
T w0 | qd et oft fafuss wfvan =61 ) sromn 1 3=
st Tt veff grr st gRr RS s fetw 25-1-2001
T 31-1-2001 TR q@ a1 H Q BN A e @
™ woE T U Soft % 1% @ o w9 § weEeE e
TR ¥ R & afaa ud sduifte Wiy s frew
F gy andl 3R Ut v Ae @ v w9 B oEg
i T = it Kem 9H # oAy e ¥ qw Ay
o7 i ot win ##

aywrefl # 31 | AT wegn e gu R ot
¥ eerm frm man # i wefl g wege wit-u AR
TET § | 7% T HeTEE AW YR S SR @ AN
i g wigd e man oy foreg = & wRw i
3 tn-v3 e T fem ¥ oz woff @ Hin-aw @ie
5 o g § ) g 2 ¥ T smieen A
= Y a1 o ¢ srfeara T € aen 7r g A
B T ¥ o S wn g S Yt F v v
A wH Fra fFd o a1 wew e s
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Seifr fram afufrgn 3 a2 (F) e sheifs
Toree, 18 ® 3 Redz e woiw frea fed R Amad

7. WA WN-qx ¥ 3 Ieer@ far wa & R i @
e srfed 7 sdufre &9 ¥ oy wefae T #
wfew oy T wE § 3faw, TR, weivs =g = fogrl &
FTEY &1 T | Wi g W9 ® WY W o T e
s & 1wt = A e | 1 W i mad i
IR § A ¢ W P T v W oTem @ E1 @
wiEr X fam | wedf # SR9-vE e 12-3-96 7
me-3 e 8-8-96 @ 14, wredt g0 wegw TR
e W wEAE o1 | e ¥ 4 % W w
HTHHET T S wre d o g 2, wedl =y wam w5t
e v €A SE Ao sentm Rl o sinsh o
foast § 3 @9 =1 FpEYE 53 7 103 o el
foraat fean on | el % IR Ao o B X w1 o
TN | IW UL H WA Afiwier wrE s wm d @
e & 1 50 YR Wefl it ST s agfa = o o
7E A€ S W whe T wreff oot # ferg e B wwm
-8 @ w8 ) el A e i fE ot R 9 =
woft i T Y | arem W S@-om wedf = e el £
STaR Wt et o=t o wewfn o @ 1 wedf g
st wfusd oA e T ¥ } wew 7
smared & | st Sfws g @ ofea T &
after aaraE iy 7f aoe T Frovy & | ¥ Fefal
A T O A 23-1-96 Y W I A1 |
27-1-96 ® W & wi= weH fiw gegdfea gm
FHW I IIWEE # K ma | i 23-1-96 B
W & an ¥ fee ff R g e stean gem
T W WX W F, T %1 famnfen wam anfx & wedt
sfrer woff € woram 7 gF € wifwE wed @
17-2-99/20-3-99 % T3 % IRY TH W F WEHL B
R A o wieR = e 1 et g s sfuer @
Hay A fy ot smem ¥ @ s ¥ ) W
fyrdt ¥ weff &1 a1 v wR e e # T W
T w1 7ot s femn ® o a9 @ wfafd # aR A o
Hret fean T & | S gends 497U T gfe mef w S
¥ | e firg TR aenrely wIRE yarus o W % oy
FYE safrr 2ua & sa 4 yeuE & S T §)
Y W, 4 S Snell gt ETE T 9 YT € W IER W
6T J 5000 TR w0 ¥R % w3l o o | <ffF weff F o
Yz F gt ot oik sad ¥ arelt o TR w1 w5
% off 359 20 @ F wrh E ¢ | 7w awe v @
e fag @ T # | wielf 5 SE 5000 T W Of
w1 e e T & | e Wem-5 & deay F wedf 3
s EEEm i dFE R e ikn o s w
THER # EER ¥ 70 7 4% = whay 9 oviw omé ¥, &

Iyt favamm feamn € fF e § @ sEwen § gun
FEM | IA: I97 T F 9N F FE 7T fqaza T w
¥ | et sfueT 3 amie . 3 welf & foreg
Tog =1 ran wafed 30 omiv 9. 3 | g favm man, s
| 2 we wfusdt =1 R = amum w0 sqwmafes
afurdt = fag o @ a0 ITEt ww # dEy § mef 3
Hin-w3 # ¥ mafa T w2 | v dRid @ e B
G YU IGF I A o wa woe st 7w
g % fagil # oew ¥ | am: 3w el ot wer =

qftde v 3 T W W wwd | g @ W@ @ 3fm

W@ Ay ¥ | 3w amudl W ety g w1 win-uw

i fFd o ) e )

8. Wit % ot wWin-vF H oo fRd T qenl #it
gfie § =y 1 TUu-TF wga few o fauelt w5 oaR W
ft T FAR SSfe & wn-va % yfasw | voow T
& e &t g J o yeu-uw waga e | oaedt 3 =
w1 wvifue wrou-w ot wew fean

9. T W R T 98T A UH WH-I9 Weqa AT
Ieorg f e weff el & g fordl 4 Frofe @ gl e
Rt § von o ww ¥ @ fdt wEw # e A ED
t 1 v wEn e 4 ax of seda e ? fF O G
FEAT T W T THEH I qA T 9w # 1 A
vl 3 7% Seora e 6 o 3 e w5 e v
- § | S va A v o = v Wit W = wnd
Lol

10. =EQ At 7 | T 1 SEEHA e T
11, T v Y ST A wega wed-TE F wreff A e
9 ¥ sea fan ¥ 5 ¥ g ford ) frota @ ol e @
Y= & 7 o s fwd yeR = ot dw W v e
HET A § 1 < e A 9 of Seva e iy o
7 e e e 9w T
afafyoty
12*1&“@*“#&“@3@@%%
¥q T o Afeerge s giia fh s
13. TR 3G T YRR W QR F 99 TAed
=t W foe o |
. 14. 7% Ffuffa o= s 4-1-2010 =1 g =maem
H gt g T |
T, W AN, =
=§ faeeht, 30 Y, 2010

WHLIM, 2029 -, FHEA T dm Afufmy, 1948
(1948 1 34) F1 <NT-1 B IT-"R(3) FW Ve e
H YA FQ T, FA TR TAEEN | fae, 2010 #
Iq M % w9 ¥ Fram st ¥, foget 39 afufem &
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FAM-4 (44745 MR AR R A TRATH D)
-5 3R 6 (um-76 F I9-wR(1) 3k yrw-77, 78,
79 3l 81 % fomma o 7R ¥ vgu F w g ) F 3@y
Iy W 1 % Freafefem & § wya o, suiq —

" regETR e ® SR Jued § feam omenRy
HTHETE T TR TR T o W 3 ovr W & 1

[€ T8-38013/29/2010-TH. T4.- 1]
T yTaE, o wfas

New Dethi, the 30th July, 2010

8.0. 2029. — In exercise of the powers conferred by
sub-section (3) of Section ! of the Employees’ State
Insurance Act, 1948 (34 of 1948) the Central Government
hereby appoints the 1st September, 2010 as the date on
which the provigions of Chapter IV (except Sections 44
and 45 which have already been brought into force) and
Chapter-V and VI [ (except Sub-Section (i) of Section 76
and Sections 77, 78, 79 and 81 which have already been
brought into force] of the said Act shall come into force in
the following areas in the State of Andhra Pradesh
namely:—

** All the arcas falling within the limits of Revenue
Villages of Agraharam Potlapally, Appajipally, Balanagar,
Bibinagar, Bodajanampet, Goutapur, Gunded,
Gundlapotlapally, Kethiredipally, Machram,
Mothighanapur, Nandaram, Nerellapally, Peddaipally,
Rangareddyguda, Seriguda, Vnamavaniguda and Rajapur
in Balangar Mandal of Mahaboobnagar.”

[No. $-38013/29/2010-S.5.1]
NARESH JAISWAL, Under Secy.

= 5=, 30 9, 2010

WLAT, 2030-, FHAL WY Sm wfufEm, 1948
(1948 1 34) H YRI-1 % IU-91 (3) T & wIiwmai
1 YA HA U, HT TR TGN | faaa, 2010 F
I oiE & ¥9 A Fraa w0t 2, foae 399 arfufam
EA@-4 (44 § 45 910 % Foarg 9 vew A vog@ B gH )
IEA-5 AR 6 [4-76 F I9-9( 1) 3K ww-77, 78,
79 @R 81 & foara . vedt & wao w1 w1 ¥) ® IRy
w1 T & Frafafaa &= 9 g &, eufy —

"PriwrE feeN, IgATTE A, fearagm |

(€. T8-38013/30/2010-U&. T4.- ]
Y AHEEE, AT wieg

New Delhi, the 30th July, 2010

5.0. 2030— In exercise of the powers conferred by
sub-section (3) of Section | of the Employees’ State
Insurance Act, 1948 (34 of 1948) the Central Government
hereby appoints the 1st September, 2010 as the date on
which the provision of Chapter [V (except Sections 44 and
45 which have already been brought into force) and
Chapter-V and VI (except Sub-Section (1) of Section 76 and
Sections 77, 78, 79 and 81 which have already been brought
into force) of the said Act shall come into force in the
following areas in the State of Kerala namely :-—

*“‘Kolaikkode Village in Nedumangadu Taluk in
Thiruvananthapuram District .”

{No. 5-38013/30/2010-S.S.1]
NARESH JAISWAL, Under Secy.
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