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PART iI—Section 3—Sub-section (i)

WA WA W Taterd! (T WETe et sigmt) g st frg my witafue stRwr i sifrgeemg
Statutory Orders and Notifications issued by the Ministries of the Government of India
(Other than the Ministry of Defence)

witlhE, Ww e 99 UvE e
( wifiys oot widraror fasmwT)

¢ feef, 3 A, 2010

LA, 3177.—F=0 GHR W Koo fawm
gfierm zemem aAfufmm, 1946 (1946 F1 AatEm E, 25) Y
YT 6 % T 9FEa M 5 Y T4 (1) 510 WEw il
1 YA wE g0 SER I WER, 78 fanm, gehr 6
sfergmn | 13/2(6)/09-TA( ) fEia 7 S, 2010
B TE geats @ g Wbl (Swied) sfufee,
2008 (2009 = sfufTag g@n 10) =t ¥ 65, 66, 66-T,
66-, 66-T, 66-T, 66-3, 66-TF, 67, 67-T, 67-4,
67—, g4, 84 WA 85 B siaria ST Tl IR
Surde srqael # wEy H i, gERen au wsEd a3y
ToraeR & oTen W fry 1w arqay e a1 3 A |
I W 1 ST F B wey e e giem
T & wEE 1 vl AR Senfusr w1 e Wl
afrR o & HaY § FTl E

[tﬁi . 224/1/2009-THE-11]
g I, s qfes

4000G12011

MINISTRY OF PERSONNEL, PUBLIC GRIEVANCES
AND PENSIONS
(Department of Personnel and T)‘aining)

New Delhi, the 3rd November, 2011

85.0. 3177.— In exercise of the powers conferred
by sub-section (1) of Section 5 read with Section 6 of the
Delhi Special Police Establishment Act, 1946 (Act No. 25
of 1946), the Central Government with the consent of the
State Government of Manipur, Home Department, Imphal
vide Notification No. 13/2(6)/09-H(CC) dated 7th January,
2010, hereby extends the powers and jurisdiction of the
members of the Delhi Special Police Establishment to the
whole of the State Manipur for investigation of offences
punishable under sections 65, 66, 66-A, 66-B, 66-C, 66-D,
66-E, 66-F, 67, 67-A, 67-B,67-C, 84-B, 84-C, and 85 ofthe
Information Technology (Amendment) Act, 2008 (Act No.
10 of 2009) and attempts, abetments and conspiracies in
relation to or in connection with the above mentioned
offences and any other offence or offences committed in
course of the same transaction or arising out of the same facts.

[F. No.224/1/2009-AVD-11}
RAIJIV JAIN, Under Secy.

(8215)
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[pARf Ik—f‘r( 1(1:)]

ﬁéﬁﬁﬁ 3 TaER, 2011

WA, 3178 —=1 TEHR Tggr feoett faom
gferm v arfafam, 1946 (1946 T SAfufm €, 25) =Y
910 6 % Wiy Uf3m 9w s WY I9-9m (1) g vEE aiwa
F M F@ gL AENg T WHR w AfrgE
. 97374/dtaAuR. 12/2009 A 7 O, 2010 gW W@
wewfa @ g draifrE (Feee) sifutm, 2008 (2009
=1 ifufram T 10) ® ¥R 65, 66, 66-T, 66- 31, 66—,
66-8, 66-3, 66~TW, 67, 67-T, 67, 67-F, 84-4,
84-T T &5 F sfaria Kery sy o sudsa stooa @
Hay § yaml, YOO Aen WEEA dwl 39 HoUORR &
A H fFy T smowswt @ S 9wl | S
A 1 ST HE & Gan A faeedt faviy gfeg wamen
% wEwl i viEE) ol iR 1 fawn syt aferrg
T & 9y § st B

(1. ©. 224/1/2009-TEE- 1]
ueia S, ¥el whaa

New Delhi, the 3rd November, 2011

8.0, 3178.— hn exercise of the powers conferred
by sub-section (1} of Section 5 read with Section 6 of the
Delhi Specia! Police Eztablishinent Act, 1946 (Act No. 25
of 1946), the Central Government with the consent of the
State Government of Tamil Nadu vide Notification
Na. 97374/Pol.12/2009 dated 7th May, 2010, hereby extends
the powers and jurisdiction of the members of the Delhi
Special Police Estabiishment io the who'e of the Siate of
Tamit Nadu for investigation of offences punishable under
Sections &5, 66. 66-A, 66-B, 66-C, 66-D, 66-E, 66-F,67,67-A,
67-B, 67-C, 84-B, 84-C, and 85 of the Information
Technology {(Amendment) Act, 2008 (Act No. 10 of 2009)
and attempts, abetments and conspiracies in relation to or
in connection with the above mentioned offences and any
other offence or offences committed in course of the same
transaction or arising out of the same facts.

{F. No. 224/12009-AV-11]
RAJIV JAIN, Under Secy.
¢ fawelt, 3 e, 20110

WA, 3179 —D28 WER Mgt et fer yfem
T SITNFTEE, 1946 (1946 F1 AfUFER , 25) = 96
% ey ofed U 5 B I-uR (1) B RS o wen
F G A TR T TER, e (T faum, @) arfy
T e vAee, €. 38 fEis 22 weEd, 010 swoas
weafs & geen Aefir s, 2000 (2000 ¢ wfufEs
& 21) HF UTU 65, 66, 66T, 66-31, 66-4,
66-21, 66-%, 66-UF, 67, 67-U, 67-91, 67-Hi, §4-f,

8431 0= 85 2 ek SeAa s air{‘wgaamuuﬁi
9y 4 yarl, gEl qur 935w 39 AR &
FyEe 4 foen o syamvsrrodY TR qedt § S
S 1 N FH F Way § faech favi gferm e
% axw Ft wiwal SR dafusn & fer gt smy
R W & Fag ¥ wed ¢ )

FT |, 224/1/2009-TATET- J1]
TftT F=, s ofag

New Delhi, the 3rd November, 2011

8.0 3179.— In exercise of the powers conferred
by sub-section (1) of Section 5 read with Seciion 6 of the
Delhi Special Police Establishiment Act, 1946 {Act Mo, 23
of 1946), the Central Government with the conseat of the
State Government of Andhra Pradesh, Homse(3C A)
Department vide INotification GO, Ms. No 38 dated 22nd
February, 2010, hereby extends the powers and jurisdiction
of the snembers of the Delhi Special Police Establishment
to the whole of the State of Andhra Pradesh for

investigation of offences punishable under Sertions 65,
66, 60-A, 66-B, 66-C, 66-1), 66-E, 658-F, 67, 67-A, 67-B, 67-C,
84-B, 84-C, and 85 of the Information Technelogy Act,
2000 {Act No. 21 of 2000) and atiempts, abetments and
conspiracies in relation to or in connection with the above
menticned offences and any other offence nr offences
commitied in course of the e ransacion or arising our of
the same facts.

[F No 224/1/2009-AV]*11]
RAHV JAIN, Under Secy.
#% faeel, 3 T, 201

FLA 3180, —F=17 TN TGN et v giag
TG T, 1946 (1946 T wifafEm | 25 9w
6 % Wy ufse W 5 #3990 () §R 9S8 weE #
W wH QU N 0 G, aemn favm, cnd e
H afageen | "L 31018/ /10-dem T 6 a9,
2010 T WIN WeWia @ gEA wentrw! stm, 2000
(2000 = SR @ 21 ) & U 65, 46, 66-1, 4 -d1,
66-%, 603, 66-%, 66-TF, 67, 67-1, 6771, 57T,
84-1, 84-T wH &5 w AT TR LT AW Tl
SOt B oy o gara, T asn TegA aun I wemEn
% He § Uy SAend/sa oSl 99 § e
TS 1 AN U F TR T Tewel! favm qfen s
& TEeR W v o arfienT w1 Svem gt frdm
Toa & dau A F=d 2 |

(L H® 222172000 TEE] - 11
Ty S, 3 Bt
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New Delhi, the 3rd November, 2011

S.0. 3180,— in exercise of the powers conferred
hy the sub-section (1) of Secticn 5 read with Section 6 of
the Dethi Specia! Police Establishment Act, 1946 { Act No.
25 of 1946), the Centrz] Government with the consea: of
the State Governmenit of Mizoram, Vigilance Dep.artment,
Aizawl vide Notificarion No. C. 31018/1/10-VIG {swed 6th
April, 2016, herchy txtends the powers ind jurisdi: tion of
the members of the ethi Specitd Police Esiabiizh nentto
the whole of the Sitie of Mizoram for investig tion of
sffences punishable ur der Sections 65, 66, 66-A, 6B, 66-
C,066-D,06-E, 66-F, 57, 37-A, 67-B,67-C, 34-B, 84-C, md 85
n"ihe Iufermation Technalogy Act, 2000 (Act Mo, 21 of
24)00) and attempis, abetrients and consyiracies ir relation
¢ or in corvection with the above myntioned ffences
and any otne- giience or uffences commited in cupe of
the same trassaction of ari sing out of the same fact:

{F. Wo. 224/172009. AVD-H)
RAJIV JAIN, Under Secy.
¢ faweht, 5 3deR, 2011

WA 3181 —-BY weR wpr R fawe
o e 0 sfufaEm, 1946 (1946 T fafrm | 25) #t
019 6 F T 9faq g 5§ R T-H (1) g0 9w Tl
=T WM F@ g TEErTE WRE I SR, P2 fram @l
wiggaa |, 12 (DWE()-5/2008 9/ 1 o
0-11-2010 g0 Wi &Fe fa § g1 dedfrml (weiuw)
AP, 260 (v B ST REm 10) w0 uIT 65,
66, 667, 6¢ A, ai- R, & ~E, 66-3, 66-TF, 67, 67-T,
61, 67-1 , 84-T, R4-F TF 85 % ol gy voael
SR STgEs 3o @ dEd § TaT, 3O aw weEs 9
g deEer w 3WEH W fev T steuerrodt @
Lol WIS AN B AN R % w9y 5 feeet favw
fam o & weEl W uiEel o defuen w1 frew
Sy femeTel W2Y 9 W Ea W wd E

[ . 224/1/2009-T&21- 11]
TSt S, aR afEy

New De i, the 3rd November, 2011

S.9). 3181.— In exercise of the powers conferred
by sub-uction (1) of Section 3 read witl: Section & of the
Delhi Sp:cial Police Establishment Act, 1 946 (Act No. 25
of 1946), the Central Government with the consent of the
State Gov »rnment of Himachal Pradesh, Home Department
vide Notif ication No. Home (A) F(1)-5/2708 Pt. 11 dated
10th Noverber, 2010, hereby extends the powers and
Jurisdictior of the members of the Delh: Special Police

Establishment to the whole of the State of Himachal
Pradesh for investigation of offences punishable under
Sections 65, 66, 66-A, 66-B, 66-C, 56-D, 66-E, 66-F,67,67-A,
67-B, 67-C, 84.B, 84-C, ard 85 of the Information
Technology (Amendment) Act, 2008 {Act No. 10 of 2009)

- and atiempts, atetments and conspiracies in relation to or

in coanection wik: the above mentioned offences and any
other offence or affences committed in course of the same
wransaction or arising out of the same facts.

{F. No. 224/1/2009-AVD-11]

RAJIV JADN, Under Secy.
T4 £ e, 3 e, 207 )

WA, 3187 — D WHER g’ fEee favm
yfrs Ters s, 1946 (1946 %1 Rfufram | 25) =i
NI 6 & T GRa Wil S W IY-I () BN VRN vy
WG W@ g a0 o R, T favm, e 6
AfugFN §.96/7%.20 0 TRA® 9 TEa=R, 2010 30
wE wWeAta ¥ geen wrentrat arfafim, 2000 (2000 #
afufFam gem 21) F WU 65, 66, 66-T, 66-71, 66-H,
66-21, 66-%, 66-TF, 67, 67-T, 67-, 67-7, 8431, 84—l
e 45 Weited gEA WAt (gehe ) sfufm, 2008
(2009 =t e g 10) & sitd geAa sudt sl
Iugem s & gy warei, 1ol qe veEA au s9
Gegar F ST | TR MU 3T (a3 qe |
LA A W1 AT R & iy o feeh faste giem
T F e W vk ofit denfusn w1 famm wyef
fafeern v & oy H w1 &

(@ €. 224/1/2009-TFTE- 11)
Tt S, ara ufEm

New Delhi, the 3rd November, 2011

S.0. 3182.— In exercise of the powers conferred
by sub-section (1) of Section 5 read with Section 6 of the
Delhi Special Police Establishment Act, 1946 {Act No. 25
of 1946), the Central Government with the consent of the
State Government of Sikkim, Home Department, Gangtok
vide Notification No. 96/Home/2010 dated 9th September,
2010, hereby extends the powers and jurisdiction of the
members of the Delhi Special Police Establishment to the
whole of the State of Sikkim for investigation of offences
punishable under Sections 63, 66, 66-A, 66-B, 66-C, 66-D,
66-E, 66-F, 67, 67-A, 67-B, 67-C, 84-B, 84-C, and 85 of the
Infomeation Technology Act, 2000 (Act No. 21of 2000) as
mended by Information Telchology (Amendment) Act,
2008 (Act No. 10 of 2009) and attempts, abetments and
conspiracies in relation to or in connection with the above
mentioned offences and any other offence or offences
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committed in course of the same transaction or arising out of
the same facts.

[F. No. 224/1/2009-AVD-11]
RAJIV JAIN, Under Secy.
¢ fewedt, 3 @R, 2011

AN, 3183, —PEW WHR TGN el favm
yfera e sifufem, 1946 (1946 #1 stfafrm = 25) =+
YR 6 % I Ii3a uRy § W I9-9r@ (1) g wed vl
H TN FE T AT I WER, T fqum, g
AT wven, wifew w o sfugeEa o, dergassdde
raRa§TEEl/2007 fETs 9 WY, 2010 g ara wewia ©@
e Rty (wEim) iy, 2008 (2000 # arfufm
& 10) T UN 65, 66, 66-T, 66-41, 66-H, 66-T,
66-%, 66-TF, 67, 67-T, 6741, 67-41, 84-7, 84 -T TF 85
% orfa Sedty swod oft sodE srwuMi ® Weaw o
waral, AT Fe WEFA AU IH WeAdER ® orgF H fem
T ST A I e § ST AHEd H ST
A & gy o Reed g waem @ v &
vl ol srfimn =1 faman sl Aee T & day
GGl

[ §. 224/1/2009-TATE- 11 ]
New Delhi, the 3rd November, 2011

8.0. 2183.— In exercise of the powers conferrad by
sub-section {1} of Section 5 read with Section 6 of the
Delhi Special Police Establishment Act, 1946 (ActNo. 25
of 1946), the Central Goverriment with the consent of the
State Government of Nagaland, Home Department, Police
General Branch, Kohima vide Notification No. POL/GEN/
MISC/2007 dated 9th March, 2010, hereby extends the
powers and jurisdiction of the members of the Delhi Special
Police Establishment to the whole of the State of Nagaland
for investigation of offences punishable under Sections
635, 66, 66-A, 66-B,66-C, 66-D, 66-E, 66-F, 67,67-A,67-B, 67-
C, 84-B, 84-C, and 85 of the Information Technology
(Amendment) Act, 2008 (Act No. 10 of2009) and attempts,
abetments and conspiracies in relation to or in connection
with the above mentioned offences and any other offence
or offences committed in course of the same transaction or
arising out of the same facts.

[F.No. 224/1/2009-AVD-II]
RAJIV JAIN, Under Secy.

(Parr 11— See. 3(i)]

A AT 3T T HTAed
AR, 31 AR, 2011
€. 10/2011-12

WAL 3184 — 77T o, 1962 & From 2 i w
F WY TS FR A, 1960 (196! F 43 T F
YT 10 F WS (23 F) & IUEM (via) F Z@0 WS
wiferral =1 WET HE G YA AT S, AR TR
Frafeor 99 201 1-12 W@y s # e wfug s w ETT g
" T TN AP TR Ay g,
e aa € |

YR fm 9 armes feam (952 a2 o 3
/Y IR FEEet srfaf i, 1961 W A 0 % TIETE
(23 §1) =1 I9EW (via) & TAGA F FT57 F7 w5 1

[SRHIeh s ST/ 31430 { T ;g 100 28 1 (via i/
10i1-121

AT T, TR AR AE

OFFICE, OF THE CHIEF COMMISSIONER OF
INCOME TAX

Jaipur, the 31st October. 2011
No, 10/2051-12

5.0.3184.— Inexercise of the powers conferred by
sub-clause (via) of clause {23 C) of Section 10 or'the Income-
tax Act, 1961 (43 of 196 1) reag with rule 2L A of the [ncome-
tax Rules, 1962 the Chief Commissioner of income-tax,
Jaipur hereby approves “Al-Ansar Welfare Society
(National Hospital), Jaipu” for the purpose of  said
Section for the A.Y. 201 1-1.2 & enwards.

Provided that the society conforms to and vomplies
with the provisions of sub-clause (via) of clause {23C) of
Section 10 of the Income-iax Act, 1961 read with rule 2CA
ofthe Income-tax Rules, 1962,

[No. CCIT/PR/Add!. CIT(Hqrs. ¥ 1623CKviay 201 1-12]
BRIJESH GUPTA, Chief Commissioner of Income-tax
fawr wamery
( fasia framr firsmm )
=% fawedt, 31 v, 2011

FLAT, 3185 —38 faam #7 =91 ) qwrd,
2011 =1 wu¥eg® sfygasr & afvwsmn &
ol wsetrga A% (wEy U9 vl IUwea) o,
1970/1980 % ®WIT 3 & ITURIE (|) ®WTE 3,
TUE 6, WS 7 T TE § F ITWET () F @Y
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gfad, FFFR SN (STHAT FT 67 TF FRM),
Afufram, 1970/1980 F 9 9 H1 I9¥W (3) & @E
(F) T w== viEal =1 WM 1 g, $50% TN,
et oo S & gmyl 0, Tagg, ot 3= T e,
STHEUTH (I WY : 80) (T Ty 04-01-1954) 1 3=
TRHR TE0 HH FH AE G 31-01-2014 TF 70 ITH!
sfiraféar =1 T@ a% U 3T AR oF, TH QWA
| T2 7, 999 Uz fagy ¥ % omw v ey Rve
w9 H frgaa w #

['®1. 9. 9/8/2009-Fa0-1]
foem "o, Aet wiea

MINISTRY OF FINANCE
(Department of Financial Services)
New Delhi, the 31st October, 2011

8.0, 3185.— [n supersession of this Department’s
notification of even number dated 1st July, 2011 and in
exercise of the powers conferred by clause (a) of sub-
section (3) of Section 9 of the Baking Companies
{Acquisition and Tansfer of Undertakings) Act, 1970/1980
read with sub-clause (1) of clause 3, clause 5, ciause 6,
clause 7 and sub-clause (1) of clause § of the Nationalised
Banks (Management and Miscellaneous Provisions)
Scheme, 1970/1980, the Central Government, after
consuitation with the Reserve Bank of India, hereby
appoints Shri Devinder Pal Singh, TAS (UP : 80) (DoB :
04-01-1954) as the Chairman and Managing Director,
Punjab & Sind Bank from the date of taking over charge
and upto 31-01-2014, i.e. the date of his attaining the age
of superannuation or until further orders, whichever is
earlier. '

{ F.No. 9/8/2009-BO-1]
VIJAY MALHOTRA, Under Secy.

74 fwelt, 31 FwE, 2011

3T, 3186 —TXATF 20 1A, 2008 H) OHTEF
sfige & aifve geie ® @en ww siedfie S
(forste Tugy) srfufmm, 1985 & ¥R 6 3 I9UW (2) F
e ufEa g 4 W I9R (2) §R e i v
F Y, PR TR, g, A e i, srum
(aftrerTg : 70) (Rafrgm) w1 feifires 3k fasig gafmior
e (HTUEAN) F WEE F B9 § 7% 31-10-2008
ITH 65 A9 HI oY WA T o (3afq 9 I, 2013)
o STerE] TGN & THTG 219 T TG el SI9
T A, T A W o vEe w8, g wdt )

[ H. 20( 1)/2004-3TEuh-11 |

o] AR T, ser dfem

New Delht, the 31st October, 2011

5.0. 3186.— In partial modification of Notification
of even number dated 20th Octaber, 2008 and in exercise
of the powers conferred by sub-section (2} of Section 4
read with sub-section (2) of Section & ofthe Sick Industrial
Companies (Special Provisions) Act, 1985, the Ceniral
Government hereby appoints Shri Nirmal Singh, 1AS
(TN :7C) {Retd), as Member, Board for Industrial and
Financial Reconstruction (BIFR) w.e.f. 31-10-2008 till he
attains the age of 65 years (i.e.9th Japuary, 2013} or till the
abolition of BIFR or until further orders,whichever event
occurs the earliest.

[F. No. 20(1)/2004-IF-11]
RAMAN KUMAR GAUR, Under Secy.
% T, | TEw, 2011

T3, 3187, TR F5 (WaY TH wehiv 39a)
EhIE, 1970/1980 F Wz 9(2) & ITET (W) F WY
ufga At I (TGHT F 3 TE ofawor) arfufrm,
1970/1980 T ¥ 9 T IYMT 3(B) R 5U Vet =1
WA 0 g, $E9 WHN, 9 {@d 9w 9 g
A B TTEr, WEW, §t FieE FuR, svEme (s fafy
22-10-1958 ) 1 I8! TrRARR Sl & 27avia St Frgfem
1 AfugeT &t ali@ 9 79 99 51 afy ® fag s
aTel IRE @, S ot vEe €, fev el dw S
fRwE wued ¥ AvEas - fevs § s d
i w5 2

[P |, 6/29/2010~F30-1]
Tasa wegm, arer vl

New Delhi, the 1st November, 201!

8.0. 3187.— In exercise of the powers conferred by
sub-section 3 (g) of Section 9 of the Banking Companies
(Acquisition and Transfer of Undertakings) Act, 1970/1980
read with sub-clause (b) of clause 9(2) of the Nationalised
Banks (Management and Miscellaneous Provisions)
Scheme, 1970/1980, the Central Government, after
consultation with the Reserve Bank of India, hereby
nominates Siiri Niranjan Kumar Agarwal (DoB: 22-10-1958),
as part-time non-official director under Chartered
Accountant category on the Board of Indian Overseas
Bank, for a period of three years from the date of
notification of his appointment or until further orders,
whichever is earlier.

[F. No. 6/29/2010-BO-1]
VIJAY MALHOTRA, Under Secy.
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Iusiie W@, @ it wrdwfe e Gaem
( Tasire AT frvm )
¢ e, | faam, 2010

LA 3188, —FR FEER 1 Fafea wfusn g0 99 weqa ol w0 fran 0 % avee 95 g 2 T @ By
¥ fotd | At wee (2 @ v emgpfa d) fafuw s famm afifram, 2000 (2010 1 1) @ Ffir farama
(el &1 sryHea) Fram, 2011 % Iurel & srgey & ol v o 7% v € i e o 1 o S o wag niew
asTefa TG 7@ SR fafve oftfefind 9 3vgse Om vem s o

‘ 3H0: 19 3w, fafue wr fagm (el i) frm, 2011 % fr 8 € wr-Fem (o) wi feem 1|
F 3u-f13m (4) % e wfea fafua wa faam oMb, 2000 (2010 1 1) 1 9w 22 2o W TR W
T AREE fefRm e, o205, WS W, WS, 3 WEw zm fafafe Gusn venehn (e Ao (1)) en%'f
" TFEREl e % S e dfed seaun aen suE (WewE ) @ Wee @ SES vz w s
“wreEtis ' ¢ (e el yve 3 e o 2) s argeme fue o @ =/00/1 1252 waEfd fem i 2
SF{RIE YT W e R ' '

Rii IreT T foga T WER @ 9 B st sradfe A STe (WEn TEe-%a YR wm e Sy
wfga) 7 s st e 200 fRm. @R SFEE wnE 400 WL} | W WM S0 2) 20 T T en
snée gfe ¢ fawe wa wfowm swerees e, s aaE 3 e I T (ueEdl) wed den
o TR F ® | ST 230 diee i S0 v venad wn faem wea o i ww ©

£ -2 Wiree 1 WA F F1 ARG LA

foord 9 Arel & § @ ar Fre a few W e o & 1wt % T 2 g feere % s e sl
ﬁuwﬁaﬁﬁ@ﬁﬂﬁtﬁ%ﬂmﬁmmmﬁa@ﬂgw%Iﬁmﬁwmémumqmmmz
PR ST e T R

e § TR S T e W g 3 | e S o Tgd F1 7  for e wrdmm /e
fo ot fem A g

st Sga TR FafE T A (e o s fm, 2011 % Fram 8 @ 39-Fraw (9) g0 e wrE
mmmﬂ@aﬁsﬁwm%ﬁmﬁ@aé;mﬂﬂ#wmﬁmsﬁﬁﬁ@mﬁmw
*mﬁtwmﬁﬁmmmﬁ@ﬁwww%,ﬁﬁﬁﬁm agm‘.aéﬁﬁm,uwwam
ST & T ST S A 5 W W I s 4 WA B A 500 | 10,000 T A A H HEAT WAHE A
(T7) whed 500 Fm. T F s s A § ORI WA 1x10%, 2x10%F, 5x10F, F ¥, S uAwES A FHOE
quit @1 A H TG € |
(. . g5 WR-21(151)/2011]

. . <ifea, e, fafus am faae

P d s b T | @ o 1 | ERE LTI Y TH L0 bilril 4o GBI MR B L
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MINISTRY OF CONSUMER, AFFAIRS, FOOD AND PUBLIC DISTRIBUTION
(Department of Consumer Affairs)

New Delhi, the Ist September, 2011

5.0. 3188.— Whereas the Central Government, after considering the report submitted to it by the prescribed
authority, is satisfied that the model described in the said report (see the figure given below) is in conformity with the
provisions of Legal Metrology Act, 2009 (1 of 2010) and the Legal Metrology (Approval of Models) Rules, 2011 and the
said model is likely to maintain its accuracy over pericds of sustained use and to render accurate service under varied
conditions;

Now, therefore, in exercise of the powers conferred by Section 22 of the Legal Metrology Act, 2009 (1 of 2010)
with sub-rule (6) of rule 8 and sub-rule (4) of rule 11 of the Legal Metrology (Approval of Models) Rules, 2011, the Central
Government hereby issues and publishes the certificate of approval of the model of non-automatic weighing instrument
(Platform type) with digital indication of medium accuracy (Accuracy class-111) of series “HWC” and with brand name
“MICROPACK” (hereinafter referred to as the said model), manufactred by M/s Micropack Industrial Instruments,
A- 205, Shastri Nagar, Meerut, Uttar Pradesh and which is assigned the approval mark IND/09/11/253;

The said model is a strain gauge type load cell based non-automatic weighing instrument (Platform {ype with
height and waist measurement facilities) with a maximum capacity of 200kg and minimum capacity of 400g. The verification
scale interval (e) is 20g. It has a tare device with a 100 percent subtractive retained tare effect. The Light Emitting Diode
(LED) display indicates the weighing result. The instrument operates on 230 Volts, 50Hertz altemative current power

supply.

Figure-1
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Figure-2 Schematic Diagram of sealing provisoin of the model

Sealing is done on the display by passing sealing wire from the body of the display. The seal is connected by
whele in base plate and top cover of display,than seal wire is passed through these two holes attached with seal. A
typical schematic diagram of sealing provision of the model is given above.

The instrument has external control to calibration. A dip switch has also been provided in A/D card/mother
board to disable access to external calibration,

Further, in exercise of the power conferred by sub-rule (9) of rule 8 ofthe Legal Metrology (Approval of Models)
Rules, 2011, the Central Government hereby declares that this certificate of approval of the said model shall also cover the
weighing instruments of similar make, accuracy and performance of same series with capacity up to 500kg. with verification
scale interval (n} in the range of 500 to 10,00¢ for ‘e’ value of 5g. or more and with ‘¢’ value of 1x10% 2x10% or $x10%,where
k is positive or negative whole number or equal to zero manufactured by the same manufacturer in accordance with the
same principle, design and with the same materials with which, the said approved model has been manufactured.

[F. No. WM-21(151)/2011]
2. N. DIXIT, Director of Legal Metrology
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New Delhi, the 1st September, 201

$.0. 3189.— Whereas the Central Government, after considering the report submitted to it by the prescribed
authority, is satisfied that the model described in the said report (see the figure given below) is in conformity with the
provisions of the Legal Metrology Act, 2009 (1 of 2010} and the Legal Metrology (Approval of Models) Rules, 2011 and
the said model is likely to maintain its accuracy over periods of sustained use and to render aceurate service under varied

conditions;

N ow , therefime, 1n exertiss of the pow exs confened oy Section 22 of the Legal Metrology Act, 2009 (1 of 2010)
read with sub-rule (6) of rule 8 and sub-rule (4) of rule 11 of the Legal Metrology {Approval of Models) Rules, 2011, the
Central Government hereby issues and publishes the certificate of approval of the model of non-automatic weighing
instrument (Table top type) with digital indication of high accuracy (Accuracy class-II) of series “ICSxxx™ and with brand
name “*METTLER-TOLEDQ" (hereinafier referred to as the said model), manufactred by M/s Mettler-Toledo India Private
Limited, Amar Hiil, S.V. Road, Powai, Mumbai-400072 and which is assigned the approval mark IND/09/11/299;

The said model is a strain gauge type load cell based non-automaice instrument (Table Top type ) with a maximum
capacity of 15kg and minimum capacity of 50g. The verification scale interval (¢) is 1g. It has a tare device with a 100
percent subtractive retained tare effect. The Liquid Crystal Display (LCD) indicates the weighing result The instrument
operates on 230 Volts, 50Hertz alternative curreent power supply.

Figure-1
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Figure-2 Schematic Diagram of sealing provision of the model.

Sealing is done on the display by passing sealing wire from the body of the display. The seal is connected by
whole in base plate and top cover of display,than seal wire is passed through these two holes attached with seal. A
typical schematic diagram of sealing provision of the model is given above.

The instrument has external control to calibration. A dip switch has also been provided in A/D card/mother
board to disable access to external calibration.

Further, in exercise of the power conferred by sub-rule (%) of rule 8 of the Legal Motrology (Approval of Models)
Rules, 201 1, the Central Government hereby declares that this certificate of approval of the said model shall also cover the
weighing instruments of similar make, accuracy and performance of same series with maximum capacity up to 50kg with
verification scale interval (n) in the range of 100 to 100,000 for ‘e’ value of 1mg to 50mg and with verification scale interval
{n) in the range of 5000 to 100,000 for ‘e’ value of 100mg or more and with ‘e’value of 1x10%, 2x10% or 5x10% wherek isa,
positive or negative whole number or equal to zero manufactured by the same manufacturer in accordance with the same
principle, design and with the same materials with which, the said approved model has been manufactured.

[F. No. WM-21(178)/2011]
B. N. DIXIT, Director of Legal Metrology
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New Diethi, the 1st September, 2011

S.0. 3190.— Whereas the Central Government, afier considering the report subinitted to it by the prescribed
authority, is satisfied that the modei described it the said report (see the figure given beiow) is in conformity with the
provisions of Legal Metrology Act, 2009 (1 of 2019} and the Legal Metrology (Approval of Models) Rules, 2011 and the
said model is likely to maintain its accuracy over perinds of sustained use and to render accurate service under varied
conditicns:

Now, therefore, in exercisz of the powers ¢ onferved by section 22 of the Legal Metrology Act, 2009 (1 of 2010)
read with sub-rule (6) of rule & and sub-rule /4 o-'nde 11 of the Legal Meirology (Approval of Modeis) Rules, 2011, the
Central Government hereby issues and puniishe. the certificate of approval of the modei of noa-automatic weighing
instrument (Table top type) with digital indisation of medivm accaracy (Accuracy ¢lass-i11) of series “ICSxxx” and with
brand name **“METLER-TOLELYQ” (hereinciter reftrred to as the said model), manufactured by M/s Mettler-Toledo India
Private Limited, Amar Hill, 5.V. Road, Powai, Mumt ai-300072 and which is assigned the approval mark IND/09/11/300;

The said medel is a strr in gauge type losd ¢ell based non-auiomatic weighing instrument (Table Top type ) with
1 maximaom capacity of 6kg. and minimum capaci y ¢ £20g. The verification scale interval () is 1g. It has a tare device with
a 100 percent subtractive reta r-ad tare effect. The Liquid Crystal Display (LCD) indicates the weighing result. The
instrument operates on 230 Vo s, S0Hertz altern:tiv: currcent power supply.

Figure-]

Figure-2 Scl cmatic Diagram of sealing provision of the model

Seaiing is done on the display by pa::ing sealing wire from the body of the display. The seal is connected by
whole in bas¢ plate and top cover of display,th:.1 seal wire is passed through these two holes attached with seal. A typical
schematic dix: sram »f sealing provision of the trodel is given above.

The mstrument has external control to -alibration. A dip switch has also been provided in A/D card/mother
board to dis: " Jle access to external calibration.

Fur . 1er, in exercise of the power confened by sub-rule (9) of rule 8 of the Legal Motrology (Approval of Models)
Rules, 2011, ihe Central Gecvernment hereby dec'ares that this certificate of approval of the said model shall also cover the
weighing insT-uments of siir-ilar make, accuracy ind performance of same series with maximum capacity up to 50kg. with
verification scale interval (n) in the range of 100 to 10,000 for ‘2’ value of 100mg. to2g. and with verification scale interval
(n}inthe ranpe of 50010 10,000 for ‘e’value of 5g. or more and with ‘e’ value of 1x10%2x10% or 5x | 0%, where k is positive
or negative whole number or equal to zero manufactured by the same manufacturer in accordance with the same principle,
design and with the same matzrials with which, the said approved model has been manufactured.

{F.No. WM-21(178)/2011]
B. N. DIXIT, Director of Legal Metrology
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New Delhi, the 1st September, 2011

5.0. 3191.— Whereas the Central Government, after considering the report submitted to it by the prescribed
authority, is satisfied that the model described in the said report (see the figure given below) is in conformity with the
provisions of Legal Metrology Act, 2009 (I of 2010) and the Legal Metrology (Approval of Models) Rules, 2011 and the
said model is likely 10 maintain its accuracy over periods of sustained use and to render accurate service under varied
conditions;

Now, therefore, in exercise of the powers conferred by Section 22 of the Legal Metrology Act; 2009 (1 of 2010)
read with sub-rule (6) of rule 8 and sub-rule (4) of rule 11 of the Legal Metrology (Approval of Modeis) Rules, 2011, the
Central Government hereby issues and publishes the certificate of approval of the model of non-automatic weighing
instrument (Platform type) with digital indication of high accuracy (Accuracy class-II) of series “ICSxxx" and with brand
name ““METTLER-TOLEDQ?” (hereinafier referred to as the said model), manufactred by M/s Mettler-Toledo India Private
Limited, Amar Hill, 8.V, Road, Powai, Mumbai-400072 and which is assigned the approval mark IND/09/11/301;

The said model is a strain gauge type load cell based non-automaice weighing instrument (Platform type ) with
a maximum capacity of 1 50kg and minimum capacity of 500g. The verification scale interval (¢) is 10g. It has a tare device
with a 100 percent subtractive retained tare effect. The Liquid Crystal Display (LCD) indicates the weighing result. The
instrument operates on 230 Volts, 50Hertz alternative curreent power supply.

Figure-1
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Figure-2 Schematic Diagram of sealing provision of the model

Sealing is done on the display by passing sealing wire from the body of the display. The seal is connected by
whole in base plate and top cover of display, than seal wire is passed through these two holes attached with seal. A typical
schematic diagram of sealing provision of the model is given above.

The instrument has external control to calibration. A dip switch has also been provided in A/D card/mother
beard to disable access to external calibration.

Further, in exercise of the power conferred by sub-rule (9) of rule 8 of the Legal Motrology { Approval of Models)
Rules, 201 1, the Central Government hereby declares that this certificate of approval of the said model shall also cover the
weighing instruments of similar make, accuracy and performance of same series with maximum capacity above 50kg. and
up to 5000kg. with verification scale interval (n) in thc range of 5000 to 10,0000 for ‘e’ value of 100mg. or more and with
‘e’ value of 1x10%2x10* or 5x10%,where k is positive or negative whole number or equal to zero manufactured by the same
manufacturer in accordance with the same principle. design and with the same materials with which, the said approved
model has been manufactured.

[F.No. WM-21(178)/2011]
B. N. DIXIT, Director of Legal Metrology
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New Delhi, the 1st September, 2011

5.0. 3192.— Whereas the Central Government, after considering the report submitted to it by the prescribed
authority, is satisfied that the model described in the said report (see the figure given below) is in conformity with the
provisions of the Legal Metrology Act, 2009 (1 of 2010) and the Legal Metrology (Approval of Models) Rules, 2011 and
the said model is likely to maintain its accuracy over periods of sustained use and to render accurate service under varied
conditions; '

Now, therefore, in exercise of the powers conferred by Section 22 of the Legal Metrology Act, 2009 (1 of 2010)
read with sub-rule (6) of rule 8 and sub-rule (4) of rule 11 of the Legal Metrology (Approval of Modets) Rules, 2011, the
Central Government hereby issues and publishes the certificate of approval of the model of non-automatic weighing
instrument (Platform type) with digitat indication of medium accuracy (Accuracy class-II) of series “ICSxxx” and with
brand name ‘‘METTLER-TOLEDO” (hereinafter referred to as the said model), manufactured by M/s Mettler-Toledo India
Private Limited, Amar Hill, S.V. Road, Powai, Mumbai-400072 and which is assigned the approval mark IND/09/11/302;

The said model is a strain gauge type load cell based non-automatic weighing instrument (Platform type ) with
a maximum capacity of 150kg. and minimum capacity of 400g. The verification scale interval (e) is 20g, It has a tare device
with a 100 percent subtractive retained tare effect. The Liquid Crystal Display (LCD) indicates the weighing result, The
instrument operates on 230 Volts, 50Hertz alternative curreent power supply.

Figure- |

Figure-2 Schematic Diagram of sealing provision of the model

Sealing is done on the display by passing sealing wire from the body of the display. The seal is connected by
whole in base plate and top cover of display, than seal wire is passed through these two holes attached with seal. A typical
schematic diagram of sealing provision of the mode! is given above.

The instrument has external control to calibration. A dip switch has aiso been provided in A/D card/mother
board to disable access to external calibration.

Further, in exercise of the power conferred by sub-rule (9) of rule 8 of the Legal Metrology (Approval of Models)
Rules, 2011, the Central Government hereby declares that this certificate of approval of the said model shall also cover the
weighing instruments of similar make, accuracy and performance of same series with maximum capacity above 50kg. and
up to 5000kg. with verification scale interval (n) in the range of 500 to 10,000 for ‘e’ value of Sg. or more and with ‘e’ value
of 1x10% 2x10% or 5x10%, where k is positive or negative whole number or equal to zero manufactured by the same
manufacturer in accordance with the same principle, design and with the same materials with which, the said approved
model has been manufactured.

[E. No. WM-21(178)/2011]
B. N. DIXIT, Director of Legal Metrology
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New Delhi, the 1st September, 2011

'S.0. 3193.— Whereas the Central Government, after considering the report submitted to it by the prescribed
authority, is satisfied that the model described in the said report (see the figure given below) is in conformity with the
provisions of Legal Metrology Act, 2009 (1 of 2010) and the Legal Metrology (Approval of Models) Rules, 2011 and the
said model is likely to maintain its accuracy over periods of sustained use and to render accurate service under varied
conditions;

Now, therefore, in exercise of the powers conferred by Section 22 of the Legal Metrology Act, 2009 (1 of 2010)
read with sub-rule (6) of rule 8 and sub-rule (4) of rule i 1 of the Legal Metrology (Approval of Models) Rules, 2011, the
Central Government hereby issues and publishes the certificate of approval of the model of non-automatic weighing
instrument (Tabel top type) with digital indication of Medium accuracy (Accuracy class-IIT) of series **ST” and with brand
name “STAR POWER?” (hereinafter referred to as the said model), manufactred by M/s Calnet Systems, Adarsh Nagar,
Kon Nagar, Hooghly (W.B.) and which is assigned the approval mark IND/09/11/247;

The said model is a strain gauge type load cell based non-automatic instrument ( Table Top Type } with a maximum
capacity of 30kg and minimum capacity of 100g. The verification scale interval (e) is 5g. It has a tare device with a 100 per
cent subtractive retained tare effect. The Light Emitting Diode (LED) display indicates the weighing result. The instrument
operates on 230 Volts, 50Hertz alternative curreent power supply.
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Figure-2 Schematic Diagram of sealing provision of the model.

Sealing is done on the display by passing sealing wire from the body of the display. The seal is connected by
whole in base plate and top cover of display, than seal wire is passed through these two holes attached with seal. A typical
schematic diagram of sealing provision of the model is given above.

The instruments has external control to calibration. A dip switch has also been provided in A/D card/mother
board to disable access to external calibration.

Further, in exercise of the powers conferred by sub-rule (9) of rule 8 of the Legal Metrology (Approval of Models)
Rules, 201 1, the Central Government hereby declares that this certificate of approval of the said model shall also cover the
weighing instruments of similar make, accuracy and performance of same series with maximum capacity S50kg with
verification scale interval (n} in the range of 100 to 10,000 for ‘e’ value of 100mg to 2g. and with verification scale interval
{n) in the range of 500 to 10,000 for ‘e’ value of 5g. or more and with ‘¢’ value of 1x10%2x10%or 5x10%, wherek isa
positive or negative whole number or equal to zero manufactured by the same manufacturer in accordance with the same
principle, design and with the same materials with which, the said approved model has been manufactured.

[F. No. WM-21{148)/2011]
B. N. DIXIT, Director of Legal Metrology
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New Deihi, the Lst September, 201

5.0. 3194.— Whereas the Central Government, afier considering the report submitted to it by the prescribed
authority, is satisfied that the model described in the said repoert (see the figure given below) is in conformity with the
provisions of Legal Metrology Act, 2009 (1 of 2:110) and the Legal Metrology (Approval of Models) Rules, 2011 and the
said mode! is likely to maintain jts accuracy ov=r periods of sustained use atd to render accurate service under varied
conditions;

Now, therefore, in exercise of the powe s confeired by Section 22 of the Legal Metroiogy Aci. 2009 (1 of 2010)
read with sub-rudz (6) of rule 8 and sub-tule (4) ¢ frule 11 of the Legal Metrology (Approval cf Models) Rules, 2011, the
Centr2] Government hereby issues ard publishes the certificate of approval of the model of pon-antematic weighing
inistrurent (Platform type) with digital indication ».f Medium accuracy (Accuracy class-Ii1) of series ““SP™ and with brand
name “"STAR POWER' {(hereinafter referred to a . liie said model}, manufactured by M/s. Calnet Systems, Adarsh Nagar,
Koin Magar, Hooghly (W .B.} and which is assigne { the approvat mark {ND/(9/;1/248;

The said mode! is a struin gauge type lo:: | cell based non-automatic weighing instrume..t (Platform Type ) with
amyxraum capacity of 1000%g and minium cap 2oy of 2kg. The verification sczle interval (€) is 1002. it has a tare device
with 3 : 00 per cent subtractive retained tace effect, The Light Emitting Diode (LED) display indicates the weighing resuit.
The insirument operates on 230 Volts, 50Hertz aj wrnative current power supply.
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Figure-2 Schematic Diagram of sealing provision of the model.

Sealing is done on the display by passing sealing wire from the body of the display. The seal is connected by
whole in base plate and top cover of displa;,, than seal wire is passed through these two holes attached with seal. A typical
schematic diagram of sealing provision of the mode] is given above.

The instrument has external contro! to calibration. A dip switch has also been provided in A/D card/mother board
to disable access to external calibration.

Further, in exercise of the power ccnferred by sub-rule (9) of rule 8 of the Legal Metrology (Approval of Models)
Rules, 2011, the Central Government hereby declares that this certificate of approval of the said model shall also cover the
weighing instruments of similar make, accuracy and performance of same series with maximum capacity above 50kg and
uf: to 5000 kg. with verification scale interval (n) in the range of 500 to 10,000 for ‘¢’ value of 5g or more and with ‘e’ value
of 1x10% 2x10% or 5x10%, where k is a positive or negative whole number or equal to zero manufactured by the same
manufacturer in accordance with the satne principle, design and with the same materials with which, the said approved
model has been manufactured. '

[F. No. WM-21(148)/2011]
B. K. DIXIT. Director of Legal Metrology
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New Delhi, the 1st September, 2011

5.0. 3195.— Whereas the Central Government, after considering the report submitted to it by the prescribed
authority, is satisfied that the model described in the said report (see the figure given below) is in conformity with the
provisions of L.egal Metrology Act, 2009 (1 of 2010) and the Legal Metrology (Approval of Models) Rules, 2011 and the
said model is likely to maintain its accuracy over periods of sustained use and to render accurate service under varied
conditions;

Now, therefore, in exercise of the powers conferred by section 22 of the Legal Metrology Act, 2009 (1 of 2010)
read with sub-rule (6) of rule 8 and sub-rule (4) of rule 11 of the Legal Metrology (Approval of Models) Rules, 2011, the
Central Governiment hereby issues and publishes the certificate of approval of the model of non-automatic weighing
instrument { Tab.e top type) with digital indication of special accuracy (Accuracy class-1) of series “234” and with brand
name ‘‘ARVEY" (hereinafter referred to as the said model), manufactured by M/s Arvey Scales Company, 27, Thadagam
Road, G..C.T. Post, Coimbatore-641013 and which is assigned the approval mark IND/09/11/233;

The said model is a Electro Magnetic Force Compensation Principle based non-automatic weighing instrument
(Table top Type ) with a maximum capacity of 3000g and minimum capacity of 1g. The verification scale interval (e) is
10mg. 1t has a tare device with a 100 percent subtractive retained tare effect. The Liquid Crystal Display (LCD) indicates
the weighing result. The instrument operates on 230 Volts, 50Hertz alternative current power supply.

Figure-1|

R S

g

! R
FAEING PLATE ‘
DEALING Py |

Figure-2 Schematic Diagram of sealing provision of the model.

Sealing is done on the display by passing sealing wire from the body of the display. The seal is connected by
wi .ole in base plate and top cover of display, than seal wire is passed through these two holes attached with seal. A typical
sch ematic diagram of sealing provision of the model is given above.

The instrument has external control to calibration. A dip switch has also been provided in A/D card/mother board
to ¢ tsable access to external calibration.

Further, in exercise of the power conferred by sub-rule (9) of rule 8 of the Lugal Metrology (Approval of Models)
Rulzs, 2011, the Central Government hereby declares that this certificate of approval of the said model shall also cover the
wenrhing instruments of similar make, accuracy and performance of same series with maximum capacity up to 50kg with
ver..ication scale interval (n) in the range of 50,000 or more for ‘e’ value of 1mg or more and with ‘e’ value of 1=10%2x|0%
or ¥ <10% where k is a positive or negative whole number or equal to zero manufactured by the same manufacturer in
acct rdance with the same principte, design and with the same materials with which, the said approved model has been
manJfactured.

[F. No. WM-21{137)/2011]
B. N. DIXIT, Director of Legal Metrology
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New Dethi, the 1st September, 2011

8.0. 3196.—Whereas the Central Government, after considering-the report submitted to it by the prescribed
authority, is satisfied that the model described in the said report (see the figure given below) is in conformity with the
provisions of the Legal Metrology Act, 2009 (of 2010) and the Legal Metrology (Approval of Models) Rules, 2011 and
the said model is likely to maintain its accuracy over periods of sustained use and to render accurate service under varied
conditions;

Now, therefore, in exercise of the powers conferred by Section 22 of the Legal Metrology Act, 2009 (1 of2010)
read with sub-rule (6) of rule 8 and sub-rule (4) of rule 11 of the Legal Melrology (Approval of Models) Rules, 2011, the
Central Government hereby issues and publishes the certificate of approval of the model of non-automatic weighing
instrument (Electronic Weighbridge-Multi Load Cell Type) with digital indication of Medium accuracy (accuracy class-
ill) of series “786 WB"" and with brand name “ARVEY™ (hereinafter referred to as the said mode!), manufactured by
M/s. Arvey Scales Company, 27, Thadagam Road, G. C.T. Post, Coimbatore-641013 and which is assigned the approval
mark IND/09/11/234 ;

The said model is a strain gauge type load celt based non-automatic weighing instrument (Electronic Weighbridge-
Mui'i Load Cell Type) with 2 maximum capacity of 80 tonne and minimum capacity of 400 kg. The verification scale interval
(e) it 20 kg. Ithas a tare device with a 100 percent subtractive retained tare effect. The Light Emitting Dicde (LED) display
indicates the weighing result. The instrument operates on 230 Volts, 50 Hertz alternative current power supply.

Figure-1 Model
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Figure-2 Schematic Diagrém of sealing provision of the model!

Sealing is done on the display by passing sealing wire from the body of the display. The seal is connected by
whole in basc plate and top cover of display, than seal wire is passed through these two holes attached with seal.
A typical schematic diagram of sealng provision of the made! is given above.

The instrument has externa’ control to calibration. A dip switch has also been provided in A/D card/mother board
1o disable access to external calibra:ion.

Further, in exercise of the ;»ower conferred by sub-rute (9) of rule 8 of the Legal Metrology (Approval of Models)
Rules. Z01 1, the Central Government hereby declares that this certificate of approval of the said model shall also cover the
weighing instruments of similar muke, accuracy and performance of same series with above 5 tonne and up to 200 tonne
with verification scale interval (n) i the range of 500 to 10,000 for ‘e’ value of Sg. or more and with ‘e’ value of 1< 10, 2x [ 0%
or 5x10* where k is a positive or negative whole number or equal to zero, manufactured by the same manufacturer in
accordance with the same principlc, design and with the same materials with which, the said approved Model has been
manufactured.

[F. No. WM-21 (137)12011]
B. N. DIXIT, Director of Legal Metrology
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New Delkj, the 1st September, 2011

S.0. 3197.—Whereas the Central Government, after considering the report submitted to it by the prescribed
authority, is satisfied that the model described in the said report (see the figure given below) is in conformity with the
provisions of the Legal Metrology Act, 2009 (1of 2010) and the Legal Metrology (Approval of Models) Rules,2011 and
the said model is likely to maintain its accuracy over periods of sustained use and to render accurate service under varied
conditions;

Now, therefore, in exercise of the powers conferred by Section 22 of the Legal Metrology Act, 2009 (1 of 2010)
read with sub-rule (6) of rule 8 and sub-rule (4) of rule 11 of the Legal Metrology (Approval of Models) Rules, 2011, the
Central Government hereby publishies the certificate of approval of the model of non-automatic weighing instrument
(Table top type) with digital indication of high accuracy (accuracy class-11) of series “JS* and with brand name "EESAA”
(hereinafter referred to as the said model), manufactured by M/s. Bharani Industries, M.S. K. Nagar, Surampattl Valasu
Erode-638009 and which is assigne:l the approval mark IND/09/11/269 ;

The said model isa strain gauge type load cell based non-automatic weighing instrument (Table Top Type) with
a maximum capacity of 30kg. and minimum capacity of 100g. The verification scale interval (e) is 2g. It has atare device
with a 100 per cent subtractive retained tare effect. The Light Emitting Diode (LED) display indicates the weighing result,
The instrument operates on 230 Volts, 50 Hertz alternative current power supply.

Figure-1 Model
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Figure-2 Schematic Diagram of the sealing provision of the model

Sealing is done on the display by passing sealing wire from the body of the display. The seal is connected by
whole in base plate and top cover of display, than seal wire is passed through these two holes attached with seal.
A typical schematie diagram of sealing provision of the model is given above.

The irstrument has external control to calibration. A dip switch has also been provided in A/D card/mother
board to disable access to external calibration.

Further, in exercise of the powers conferred by sub-rule (9) of rule 8 of the Legal Metrology { Approval of Models)
Rules, 2011, the Central Government hereby declares that this certificate of approval of the said model shall also cover the
weighing instruments of similar make, accuracy and performance of same series with maximum capacity up to 50 kg. with
verification scale interval (n) in the range of 100 to 100,000 for ‘e’ value of Img. to 50mg. and with verification scale
interval (n)in the range of 5000 to 100,000 for ‘e’ value of 100mg. or more and with ‘e’ value of 1x10% 2x10* or 5x10%, where
k is a positive or negative whole number or equal to zero, manufactured by the same manufacturer in accordance with the
same principle, design and with the same materials with which, the said approved mode! has been manufactured.

[F. No. WM-21 (162)22011]
- B.N.DIXIT, Director of Legal Metrology
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New _\=lhi, the 1st Geptember, 2611

5.0. 3198.. —Whereas the Central Gov iament, after considering the report submitted to it by the prescribed
authority, is satisfie(’ that the model described ir. tne said rep. 1 (sct the figure given below) is in conformity with the
provitions of the Legu! Metrology Act, 2009 (Iof 1910)andth: Legal Metrology {(Approval of Models) Rules, 2011 and
the sai1model is like. r to maintain its accuracy o1 ¢r periods ¢! zustaied use and to render accurate service under varied
condi:ons;

Now, therefor i, in exer.ise of the powers conferred by 3zction 22 of the Legal Metrology Act, 2009 (1 o7 2310}
-cad with su’ -rule (6).0 " rule 8 ar ¢ sub-rule (4)¢f rvi: 11 of the Legal M rofogy (Approval of Mod:'sj Rules, 2011, the
“entrai Gov:mment b “eby issus and publishes 113 certificate « " approval ¢t the model of non-automatic weighing
mnstrument (- lectrome  Veighbrici e-Multi Load Ce:1 Type) with :igital indicotion of Medium accuracy (Accuracy
slass-111) of series “ES- VB” and with brand namre “Lsse-On” (hercviatier referred to as the said model), manufactured
yy M /3, Esse-Om Electrotics, D, Nov 19-8-B4/G4. A1 R. By Pass Roud, Tirupati-31%301. Andh:a Pradesh and which is
1ssipaed the approval mo ok INDQ 1 11/274

The se* mode! isa strain ;. uge type io.d ~ell based non-auion.itic weighing ins umeni (Elcctronic Weighbridge-
L ulti 1, 9ad Ce * Type) with 4 maxir um capacits of 40 tonne and minimum capacity .+° 200kg. The verification scale
intervaiy2) is 10¢g. It has a tare devicy “wvith a 10U per cent subtractive retained tare ¢ ffect. ""ne Light Emitting Diode (LED)
cisplay in Jicates the weighing result. The instrus.ont opecates on 230 Veits, 50 fertz aitervative current power supply.

—— C o i —_——

' . " Figure-1 Mode!
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Figure-2 Schematic Diagram of the sealing provision of ti»z model

Seaiiag is done on the display by passing sealing wire from the body of the display. The seal is connected by
vhole in bas: plate ar'd top cover of displav, than seal wire is passed through tl ¢se two holes attached with seal.
A typical sch: matie diazram of sealing provisicn «f the model is given above.

The iistrument has external control t¢ cal.".ration. A dip switch has also be2n provided in A/D card/mother
b rard to disabie access 10 external calibration.
Furit er, in exercise of the powers conferredd by si.b-tule (9) of rule 8 of the Legal Metrology (Approval of Models)
R.les, 2011, 1he Central Government hereby decla s that this certificate of approval of the said model shall also cover the
weighing inst:uments of similar make, accuracy and petfor-nance of same series with above 5 tonne and up to 100 tonne
with verification scale interval (n) in the range of $00 to {3,000 for ‘e’ value of 5g. or more and with ‘e’ value of
1.<10%, 2x10% or 5%10*, where k is a positive or n egative whole number or equal to zero, manufactured by the same
manufacturer in accordance with the same principle, (lesign and with the same materials with which, the said approved
Model has been manufactured.
[F. No. WM-21 (154)/2011]

B. N. DIXIT, Director of Legal Metrology
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New Delhi, the 1st September, 2011

S.0. 3199,—Whereas the Central Government, after considering the report submitted to it by prescribed
authority, is satisfied that the model described in the said report (see the figure given below) is in conformity with the
provisions of the Legal Metrology Act, 2009 (1of 2010) and the Legal Metrology (Approval of Models) Rules, 2011 and
the said model is likely to maintain its accuracy over periods of sustained use and to render accurate service under varied
conditions;

Now, therefore, in exercise of the powers conferred by Section 22 of the Legal Metrology Act, 2009 (1 0f2010)
read with sub-rule (6) of rule 8 and sub-rule (4) of rule 11 of the Legal Metrology (Approval of Models) Rules, 201 1, the
Central Government hereby publishes the certificate of approval of the model of non-automatic weighing instrument
(Electronic Person Weighing Scale-with or without printing facility) with digital indication of Medium accuracy (Accuracy
class-111) of series “ES-PW™ and with brand name “Esse-On” (hereinafter referred to as the said model), manufactured
by M/s. Esse-On Electronics, D. No, 19-8-84/G4. A. 1. R. By Pass Road, Tirupati-517501, Andhra Pradesh and which is
assigned the approval mark ‘IND/09/11/275 ;

The said model is a strain gauge type load cell based non-automatic weighing instrument (Electronic Person
Weighing Scale-with or without printing facility) with a maximum capacity of 150 kg and minimum capacity of 1kg. The
verification scale interval () is 50g. It has a tare device with a 100 percent subtractive retained tare effect. The Light
Emitting Diode (LED) display indicates the weighing result. The instrument operates on 230 Voits, 50 Hertz alternative
current power supply.

Figure-1 Model
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Figure-2 Schematic Diagram of sealing provision of the model

Sealing is done on the display by passing sealing wire from the body of the display. The seal is connected by
whole in base plate and top cover of display, than seal wire is passed through these two holes attached with seal.
A typical schematie diagram of sealing provision of the model is given above.

The instrument has external control to calibration. A dip switch has also been provided in A/D card/mother
board to disable access to external calibration,

Further, in exercise of the power conferred by sub-rule (9) of rule 8 of the Legal Metrology (Approval of Models)
Rules, 201 1, the Central Government hereby declares that this certificate of approval of the said model shall also cover the
weighing instruments of similar make, accuracy and performance of same series with maximum capacity up to 200kg., with
verification scale interval {n) in the range of 100 to 10,000 for ‘¢’ value of 100mg to 2g and with verification scale interval
(n) in the range of 500 to 10000 for ¢’ value of 5g. or more and with ‘e’ value of 1x10% 2x10* or 5x10%, where k is a positive
or negative whole number or equal to zero, manufactured by the same manufacturer in accordance with the same principle,
design and with the same materials with which, the said approved model has been manufactured.

[F. No. WM-21 (154)72011]
B. N. DIXIT, Director of Legal Metrology
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New Delhi, the 1st September, 2011

S.0. 3200.—Whereas the Central Government, after considering the report submitted to it by the prescribed
authority, is satisfied that the model described in the said report (see the figure given below) is in conforinity with the
provisions of the Legal Metrology Act, 2009 (lof 2010) and the Legal Metrology (Approval of Models) Rules, 2011 and
the said model is likely to maintain its accuracy over periods of sustained use and to render accurate service under varied

conditions;

Now, therefore, in exercise of the powers conferred by Section 22 of the Legal Metrology Act, 2009 (1 0f2010)
read with sub-rule (6) of rule 8 and sub-rule (4) of Rule 11 of the Legai Metrology (Approval of Models) Rules, 201 1, the
Central Government hereby publishes the certificate of approval of the model of non-automatic weighing instrument
(Table top type) with digital indicntion of medium accuracy (accuracy class-III) of series “PR’ and with brand name
“CAS” (hereinafler referred to as the said model), manufactured by M/s. CAS Weighing India Pvt. Ltd. 568, Udyog Vihar,
Phase-V, Gurgaon, Haryana-122016 and which is assigned the approval mark IND/09/11/267;

The said model is a strain gauge type joad cell based non-automatic weighing instrument {Table Top Type) with
a maximum capacity of 30kg. and minimum capacity of 200g. The verification scale interval (e)is 10g. It has a tare device
with a 100 percent subtractive retained tare effect. The Light Emitting Diode (LLED) display indicates the weighing result.
The instrument operates on 230 Volts, 50 Hertz alternative current power supply.

Figure-1 Model

ShALLY, GOLT.

Figure-2 Schematic Diagram of sealing provision of the model

Sealing is done on the display by passing sealing wire from the body of the display. The seal is connected by
whole in base plate and top cover of dispiay, than seal wire is passed through these two holes attached with seal.
A typical schematic diagram of sealing provision of the model is given above.

The instrument has external control to calibration. A dip switch has also been provided in A/D card/mother
board to disable access to external calibration.

Further, in exercise of the power conferred by sub-ruie (9) of rule 8 of the Legal Metrology (Approval of Models)
Rules, 2011, the Central Government hereby declares that this certificate of approval of the said model shall also cover the
weighing instruments of similar make, accuracy and performance of same series with maximum capacity up to 50kg with
verification scale interval (n} in the range of 100 to 10000 for ‘e’ value of 100mg. to 2g. and with verification scale interval
(n) in the range of 500 to 10000 for ‘¢’ value of 5g. or more and with ‘e’ value of 1x10% 2x10* or 5x10%, where k is a positive
or negative whole number or equal to zero, manufactured by the same manufacturer in accordance with the same principle,
design and with the same materials with which, the said approved Model has been manufactured.

[F.No. WM-21(122)/2011]
B. N. DIXIT, Director of Legal Metrology
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New Delhi, the 15t September, 2011

S.0. 3201.—Whereas the Central Government, after considering the report submitted to it by the prescribed
authority, is satisfied that-the Model described in the said report (see the figure given below) is in conformity with the
provisions of the Legal Metrology Act, 2009 (1 of 2010) and the Legal Metrology (Approval of Models) Rules, 2011 and

the said Model is likely to maintain its accuracy over periods of sustained use and to render accurate service under varied
conditions;

Now, therefore, in exercise of the powers conferred by Section 22 of the Legal Metrology Act, 2009 (1 0f2010)
read with sub-rule (6) of rule 8 and sub-rule (4) of rule 11 of the Legal Metrology (Approval of Models) Rules, 2011, the
Central Government hereby publishes the certificate of approval of the Mode! of non-automatic weighing instrument
(Platform type) with digital indication of medium accuracy (accuracy class-11I) of series “DH” and with brand name
“CAS” (hereinafter referred to as the said Model), manufactured by M/s. CAS Weighing India Pvt. Ltd. 568, Udyog Vihar,
Phase-V, Gurgaon, Haryana-122016 and which is assigned the approval mark IND/09/11/268;

The said Model isa strain gauge type load cell based non-automatic weighing instrument (Platform Type) with
a maximum capacity of 200kg. and minimum capacity of 400g, The verification scale interval (¢) is 10kg. It has a tare device
with a 100 per cent subtractive retained tare effect. The Light Emitting Diode (LED) display indicates the weighing result.
The instrument operates on 230 Volts, 50 Hertz alternative current power supply.

\ Figure-1 Model
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Figure-2 Schematic Diagram of the sealing provision of the mode!

Sealing is done on the display by passing sealing wire from the body of the display. The seal is connected by
whole in base plate and top cover of display, than seal wire is passed through these two holes attached with seal.
A typical schematic diagram of sealing provision of the Model is given above,

The instrument has external control to calibration. A dip switch has also been provided in A/D card/mother
board to disable access to external calibration.

Further, in exercise of the power conferred by sub-rule (9) of rule 8 of the Legal Metrology (Approval of Models)
Rules, 2011, the Central Government hereby declares that this certificate of approval of the said Mode) shall also cover
the weighing instruments of similar make, accuracy and performance of same series with maximum capacity above
S0kg. and up to 5000 kg. with verification scale interval (n) in the range of 500 to 10,000 for ‘e’ value of 5g. ormore and
with ‘e’ value of 1x10% 2x10%or 5x10*, where k is a positive or negative whole number or equal to zero, manufactured by

the same manufacturer in accordance with the same principle, design and with the same materials with which, the said
approved Model has been manufactured.

[F. No. WM-21 (122)/2011]
B. N. DIXIT, Director of Legal Metrology
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New Delhi, the 1st September, 2011

S.00. 3202.—Whereas the Central Governiment, after considering the report submitted to it by the prescribed
authority, is satisfied that the model deszribed in the said report (see the figure given below} is in conformity with the
provisions o fthe Legal Metrology Act, 2009 (1 of 7010) and the Legal Metrology (Approval of Models) Rules, 201! and
the said mod 3! is likely to maintain its accuracy ovar periods of sustained use and to render accurate service under varied
conditions;

Now, therafore, in exercise of the power: . onferred by Section 22 of the Legal Metrology Act, 2009 (1 of2010)
read with sub-rule () of rule 8 and sub-rule {4) of t ule 11 of the Legal Metrology (Approval of Models) Rules, 2011, the
Ceniral Govermimen: hereby publishes the certifi ite of approval of the model of non-automatic weighing instrument
(Table Top Type ) wit digiial indication of medii 11 accuracy (accuracy class-11) of series “MST" and with brand name
“MAXTECH” : tereii after referred to as the said 1:odet), manufactured by M/s. Malabar Scales, Garden Complex, Near
Govt. Hospit1', Ko tungallur, Thrissur, Pir 1;80664, Kerala and which is assigned the approval mark
IND/O9/11/296. '

The sz id mode. is a strain gauge type loa. el based non-automatic weighing instrument { Table Top Type) with
amav.imum cap izity of 3 0kg. and minimum capac y of 100g. The verification scale interval{(e) is 2g. Ithas a tare device
with 4 100 per ct nt subtra. :tive retained tare effect. 1. Light Emitting Diode (LED) display indicates the weighing resuit.
The ristrument ¢perates o. 230 Voits, 50 Hertz alie 1 ative current powet supply.

Figure-1
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Figur : 2—Schematic Diagram of the sealing provision of the model.

Sealing is done on the {'splay by passing sealing wire from the body of the display. The seal is connected by
whol: in base piate and top coier of display, than seal wire is passed through these two holes attached with seal.
A typical schematic 'agram of su lling provision of the model is given above.

The instrument has exter:al control to calibration. A dip switch has also been provided in A/D card/mother
board to disable accesi to externa’ calibration.

Futther, in ex:: ‘cise of the power conferred by sub-rule (9) of rule 8 of the Legal Metrology (Approval of Models)
Rules, 2011, the: Centra] Governmery hereby declares that this certificate of approval of the said model shalt also cover the
weighing instru nents o similar make, accuracy and performance of same series with maximum capacity upto 50kg. with
verification scile inter’al (n) in the 1 inge of 100 to 100,000 for ‘e’ value of 1mg. to 50mg. and with verification scale
interval (n)in : 1e range of 5000 to 100,000 for ‘e’ value of 100mg. or more and with ‘¢’ value of 1x10% 2x10*or 5x10%,
where k is a pos itive or r.vgative whol.: number or equal to zero, manufactured by the same manufacturer in accordance with
the same princisle, desigi1 and with ihe same materials with which, the said approved model has been manufactured.

[F. No. WM-21 (106)/2011]
B. N. DIXIT, Director of Legal Metrology
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New Delhi, the 1st September, 2011

S§.0. 3203.—Whereas the Central Government, after considering the report submitted to it by the prescribed
authority, is satisfied that the model described in the said report (see the figure given below) is in conformity with the
provisions of the Legal Metrology Act, 2009 (lof 2010) and the Legal Metrology (Approval of Models) Rules, 2011 and
the said model is likely to maintain its accuracy over periods of sustained use and to render accurate service under varied
conditions;

Now, therefore, in exercise of the powers conferred by Section 22 of the Legal Metrology Act, 2009 (1 of2010)
read with sub-rule (6) of rule 8 and sub-rule (4) of rule 11 of the Legal Metrology (Approval of Models) Rules, 2011, the
Central Government hereby publishes the certificate of approval of the model of non-automatic weighing instrument
(Platform type) with digital indication of medium accuracy (accuracy class-I11} of series “MSP” and with brand name
“MAXTECH?” (hereinafter referred to as the said model), manufactured by M/s. Malabar Scales, Garden Complex, Near
Govt Hospital, Kodungallur, Thrissur, Pin-680664, Kerala and which is assigned the approval mark
IND/09/11/297,

The said model is a strain gauge type load cell based non-automatic weighing instrument (Platform type) with
a maximum capacity of 1000kg. and minimum capacity of 2kg. The verification scale interval (¢) is 100g. Ithas a tare
device with a 100 percent subtractive retained tare effect. The Light Emitting Diode (LED) display indicates the weighing
result. The instrument operates on 230 Volts, 50 Hertz alternative current power supply.

Figure-1 Model
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Figure-2 Schematic Diagram of the sealing provision of the model

Sealing is done on the display by passing sealing wire from the body of the display. The seal is connected by
whole in base plate and top cover of display, than seal wire is passed through these two holes attached with seai.
A typical schematic diagram of sealing provision of the model is given above.

The instrument has external control to calibration. A dip switch has also been provided in A/D card/mother
board to disable access to external calibration.

Further, in exercise of the power conferred by sub-rule (9) of rule 8 of the Legal Metrology (Approval of Models)
Rules, 2011, the Central Government hereby declares that this certificate of approval of the said model shall also cover the
weighing instruments of similar make, accuracy and performance of same series with maximum capacity above 50kg. and
up to 5000kg. with verification scale interval (n) in the range of 500 to 10,000 for ‘e’ value of 5g. or more and with ‘e’ value
of 1x10% 2x10% or 5x10*%, where k is a positive or negative whole number or equal to zero, manufactured by the same
manufacturer in accordance with the same principle, design and with the same materials with which, the said approved
Model has been manufactured.

[F. No. WM-21 (106)/2011]
B. N. DIXIT, Director of Legal Metrology



8252 THE GAZETTE OF INDIA: NOVEMBER 12,2011/KARTIKA 21, 1933 [ParT [1—S8&c. 3(ii)]

7% e, 31 STREER, 2011

FLAT. 320427 TR 1, Fafea wiftrt 510 30 weqe fedié w1 faam #0 2 wvaq o TR R T
3% oo o affm wied (A9 § 7 arefa 2|) =z s a9 A afufEm, 197601976 1 60) 791 9 3k W9 TS
(Tifes #1 See) fram, 1987 & Il # orgEa ¥ ol s am 5 W ® fE s v w5 orafy | it 3w wtew
Fenefm TR @ Wit aitfeafrl F svgsa S wE s v

. ¥ W, HEE R, IR AU B A 36 W 39-9t0 (7) R I9-1a (8) BRY WRT R W wom
T ol @ O feedtegey, TR (Arig), .o, steemen, §um, e, giiemee- 742220 (sfvm e g it
Ters e (e - 111) we  |ER " sfeen % siwen gu led ST dier ITRT (39T 2EY) @ Hiew
#, o avs w1 am UwE-dE T 3, (Rl vl 99 Tvem I ew we T 2) ol f s fem o
/09107521 wegdfem frm e &, sryiea yorgy ot = €

I AieT TF fagpn S YHR W 9N O it srearenferd ater IYe (FaEETS IRY) € 1 s9F sifyedn
& 30 fam. sl =gTm s 100 . ¥ 1 T wowm o (3) S R 1 T U sdamer afe ¥ ¢ fren T
i sawaeRE i wiagen T 1 e Seaeih Tre (uede) wee diem qRom SR et # ¢ wae
230 Hiwe 3R 50 ¥ el wrw fagm TER WOwE w@ d )

Frpfa-1

A

Weighing pan /

I 7 AR—
[ W:D COMPU.TECH,

¥ Geal with
Eraa

- Staiipasg piate

Aol wire

. Seual with leat

i
-2 Hed it FfEA HW H AH16G S
feoret =t 1t A & wifém arr Fremes €ifem i € # | feweet 1Y AW wiz ol 2 wen @ 9 @ Hiw w1 e

T 2, 7 e A 39 A 25§ ¥ Prepete O 9 e T @ | Hied S @ied B 9 S99y ® U T gy
TR 390 e mar #

IT § HfewvE F o Tl e # 1 awd Sfvse o wu w i ® e v s ae ag S fe few
§ fem 2

3 BT TR SF HUFER Y R 36 B ST-UR (12) BRI Y Wi H WA F g0 A7 w0 e 2
o5 370 Hisel % I H 3H WA & ewfa s+t fafrrio g I fagia, feome & avom R s w4 faad
TRt srpeifea e o fafrfor v man 2, faffm sot geen & 90 & o, qenefa of srfoem 2 Ao soF o 7
st fam @2 Y€ um  faw 100 A 10,000 7% w1 I W WA BWGEA a0 (W) SRS M F m IE9
af 2" o % feu 500 § 10,000 9% =t 19§ Te AIOAA Sfa0s () gied 50 TR ae 31 sfusan s A
el mE 1x10%, 2x10% W 5x10 F, H E, W SATHR 91 ROTHF [ONF WA F WA ©

[ H. & TH-210310)/2010]
o1, 7. Stfem, Fees, fafuss wo fasm



[ LI—@vs 3(i)] WA 1 TN ; TR 12, 201 1/&fdw 21, 1933 8253

New Delhi, the 31st October, 2011

S.0. 3204.—Whereas the Central Government, after considering the report submitted to it by the prescribed
authority, is satisfied that the model described in the said report (see the figure given below) is in conformity with the
provisions of the standards of Weights and Measures Act, 1976 (60 of 1976) and the Standards of Weights and Measures
(Approval of Models) Rules, 1987 and the said model is likely to maintain its accuracy over periods of sustained use and
to render accurate service under varied conditions;

Now, therefore, in exercise of the pbwers conferred by sub-sections (7) and (8) of Section 36 of the said Act, the
Central Government hereby issues and publishes the certificate of approval of the model of non-automatic weighing
instrument (Table top type) with digital indication of Medium Accuracy (Accuracy class-II1) of series “CTT” and with
brand name OOMPU-TECH (hereinafter referred to as the said model), manufactured by M/s. 8. N, Distibutor, Umarpur
(Banipur), P.O.-Ghorshala, P. S. Raghunathganj, Murshidabad-742229 (W.B.) and which is assigned the approval mark
IND/09/10/521;

The said model is a strain gauge type load cell based non-automatic weighing instrument ( Table Top type) with
a maximum capacity of 30kg. and minimum capacity of 100 g. The verification scale interval (¢) is 5 g. lthas a tare device
with a 100 percent subtractive retained tare effect. The Light Emitting Diode (LED) display indicates the weighing result.
The instrument operates on 230 Volts, 50 Hertz alternative current power supply.

Figure-1 Model
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Figure-2 Schematic Diagram of the sealing provision of the model

Sealing is done on the display by passing sealing wire from the body of the display. The seal is connected by
whole in base plate and top cover of display, than seal wire is passed through these two holes attached with seal.
A typical schematie diagram of sealing provision of the model is given above,

The instrument has external contro! to calibration. A dip switch has also been provided in A/D card/mother
board to disable access to external calibration.

Further, in exercise of the power conferred by sub-section (12) of Section 36 of the said Act, the Central
Government hereby declares that this certificate of approval of the said model shall also cover the weighing instruments
of similar make, accuracy and performance of same series with maximum capacity up to 50 kg. with verification scale
interval (n) in the range of 100 to 10,000 for ‘e’ value of 1mg. to 2g. and with verification scale interval (n) in range of 500
to 10,000 for ‘¢’ value of 5g: or more and with ‘¢’ value of 1x10% 2x10%or 5x10*, wherek is a positive or negative whole
number or equal to zero, manufactured by the same manufacturer in accordance with the same principle, design and with
the same materials with which, the said approved Model has been manufactured.

[F.No. WM-21 (31(h/2010]
B. N. DIXIT, Director of Legal Metrology
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New Delhi, the 31st October, 2011

$.0. 3205,—Whereas the Central Government, after considering the report submitted to it by the prescribed
authority, is satisfied that the model described in the said report (see the figure given below) is in conformity with the
provisions of the Standards of Weights and Measures Act, 1976 (60 of 1976) and the Standards of Weights and
Measures (Approval of Models) Rules, 1987 and the said mode! is likely to maintain its accuracy over periods of
sustained use and to render accurate service under varied conditions;

Now, therefore, in exercise of the powers conferred by sub-sections (7) and (8) of Section 36 of the said Act, the
Central Government. hereby issues and publishes the certificate of approval of the model of non-automatic weighing
instrument (Platform type) with digital indication of Medium Accuracy (Accuracy class-I{I) of series “CTP” and with
brand name “COMPU-TECH?” (hereinafter referred to as the said model), manufactured by M/s. 8. N. Distibutor, Umarpur
(Banipur), P.O.-Ghorshala, P. . Raghunathganj, Murshidabad-742229 (W.B.) and which is assigned the approval mark
IND/09/10/522;

The said model is a strain gauge type load cell based non-automatic weighing instrument (Platform type) with
a maximum capacity of 500 kg. and minimum capacity of 1kg. The verification scale interval (¢) is 50 g. Ithas a tare
device with a 100 percent subtractive retained tare effect. The Light Emitting Diede (LED) display indicates the weighing
result. The instrument operates on 230 Valts, 50 Hertz alternative current power supply.

" Figure-1 Model
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Figure-2 Schematic Diagram of the sealing provision of the model

Sealing is done on the display by passing sealing wire from the body of the display. The seal is connected by
whole in base plate and top cover of display, than seal wire is passed through these two holes attached with seal.
A typical schematic diagram of sealing provision of the model is given above.

The instrument has external control to calibration. A dip switch has also been provided in A/D card/mother
board to disable access to external calibration.

Further, in exercise of the power conferred by sub-section (12) of Section 36 of the said Act, the Central
Government hereby declares that this certificate of approval of the said model shali also cover the weighing instruments
of similar make, accuracy and performance of same series with maximum capacity above 50 kg. and up to 5000 kg. with
verification scale interval (n) in the range of 500 to 10,000 for *e’ value of 5g. and more with ‘e’ value of 1x10* 2x10%or
5x10% where k is a positive or negative whole number or equal to zero, manufactured by the same manufacturer in
accordance with the same principle, design and with the same materials with which, the said approved Model has been
manufactured.

[F.No. WM-21 (310)/2010]
B. N. DIXIT, Director of Legal Metrology
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New Delhi, the 315t October, 2011

S.0. 3206.—Whereas the Central Government, after considering the report submitted to it by the prescribed
authority, is satisfied that the mode)] described it the said report (see the figure given below) is in conformity with the
provisions of the Standards of weights and measures Act, 1976 (60 of 1976) and the Standards of Weights and Measures
{Approval of Models) Rules, 1987 and the said model is likely to maintain its accuracy over periods of sustained use and
to render accurate service under varied conditions; '

Now, therefore, in exercise of the powers ponferred by sub-sections (7) and (8) of Section 36 of the said Act, the
Central Government hereby issues and publishes the certificate of approval of the model of non-automatic weighing
instrument (Table top typs) with digital indicatics of High Accuracy (Accuracy class-111) of series CTJ and with brand
nagre COMPU-TECH (hereinafler referred to as the said model), manufactured by M/s. S. N. Distibutor, Umarpur
{Banipur), P.O.-Ghorshala, P. S. Raghunathgani, Murshidabad-742229 (W.B.) and which is assigned the approval mark
IND/O9/10/520;

The said model is a strain gauge type lvad cell based non-automatic weighing instrument (Table Top type) with
a maximum capacity of 300 g. and minimum caperity of 200 mg. The verification scale interval (¢} is 10 mg. It has a tare
device with a 100 percen: subtractive retained tarz effect. The Light Emitting Diode (LED) display indicates the weighing
result. The instrument operates on 230 Velts, 50 Iiertz alternative current power supply.

Figure-1 Model
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Figure-2 Schematic Diagram of the sealing provision of the model

Sealing is done on the display by passing sealing wire from the body of the display. The seal is connected by
whole in base plate and top cover of display, than seal wire is passed through these two holes attached with seal.
A typical schematic diagram of sealing provision of the model is given above,

The instrument has external control to calibration. A dip switch has also been provided in A/D card/mother
board to disable access to external calibration.

Further, in exercise of the power conferred by sub-section (12) of Section 36 of the said Act, the Central
Government hereby declares that this certificate of approval of the said model shall also cover the weighing instruments
of similar make, accuracy and performance of same series with maximum capacity up to 50 kg. with verification scale
interval (n) in the range of 100 to 100,000 for ‘e’ value of 1mg. to 50 mg. and with verification scale interval (n) in range of
5000 to 10,000 for ‘e’ value of 100 mg. or more and with ‘e’ value of 1x10¥ 2x10* or 5x10%, wherek isa positive or negative
whole number ar equal to zero, manufactured by the same manufacturer in accordance with the same principle, design and
with the same materials with which, the said approved Model has been manufactured.

[F. No. WM-21 (310)/2010]
B. N. DIXIT, Director of Legal Metrology
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qRAra AT S
72 fewelt, 19 R, 2011
BRI 3207, —REE AES o0 fram, 1987 & fram 7 & sufem (1) & @8 (®) 3 @ o 9y o
R TEegm wfugiER T 8 R ard wrE @ e e Rl Ry f d wfm e —

SrTEt
9 i R 9w () #1 Fe, a9 ik vie T widy W g0 afteefha cenfug fafa
¥ 7, ¥t den o =

() (2) (3) (4)

L 3T, W, 179 : 2009 FTEAIE—HA SRIe— - 31-12-2011
faftre (Fran giam)

2 AE. TH. 15272 : 2009 TER- FWE # fog - 31-10-2011
HTeBEA—IReN srdeme—fafire (vgen qdeon)

3. 3ME. WH. 15891 (WFT 1) : 2011 FEiG—fa - 31-01-2011
T4 g I wf wiar fafaa w1 vy s
g4¥%el %1 Hgfd 79 &

4, and. TH. 15891 (WM 2) : 2011 FEAE—fET - 31-01-2011
T T T I oy fafira wp1 2w e
FA

TH RS HIE @1 Yiaal W 9 S0, gFE 999, 9, TeTg e WEL BE, 72 fReelt- 110002, 997 st
7% foeeht, Fiowm, Tvehg, 9=, TE qW Y FECE ; FEERER, ST, 9, YEEva, S, e,
TR, SR, FAR, TG, T, qof qo FreaTmrgm § fawt 2 sves § |
. [aey : 3 vam €a-25]
sfie FAR, Tq@ wE St 2 (& wea )
BUREAU OF INDIAN STANDARDS
New Delhi, the 19th October, 2011

8.0. 3207.—In pursuance of clause (b) of sub-rule (1) of Rule 7 of the Bureau of Indian Standards Rules, 1987,
the Bureau of Indian Standards hereby notifies that the Indian Standards particulars of which are given in the Schedute
hereto annexed have been established on the date indicated against it :-—

SCHEDULE
sl No. & Year of the Indian Standards Established No. & Year of Indian Standards,  Date of Fstablished
No. if any, Superseded by the New
Indian Standard
Q)] @ 3 C)]
L. IS 179 : 2009 Textiles—Cotton Dosuti—Specification Nil 3 Ist December, 2009
{(Third Revision)
2. 1S 15272 : 2009/1SQ 8936 : 2003 Textites— Nil - 31st October, 2009

Caravan Awnings-Safety Requirements- —Specification
{First Revision)

3. IS 15891 (Part 1) : 2011/1SO9073-1 ; 1989 Textiles-Test Nil 3istJanuary, 2011
Methods for Non-Wovens Part ! Determination of
Mass Per Unit Area

4 iS 15891 (Part 2) : 201 1/1SO 9073-2 ; 1995 Textiles-Test Nil 31stJanuary, 2011
Methods for Non-Wovens Part 2 Determination of
Thickness
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Henceforth, these standards will be available for sale.
Copy of these Standards are available for sale with HQ at Bureau of Indian Standards, Manak Bhavan, 9, Bahadur
Shah Zafar Marg, New Delhi-110 002 and its Regional Offices at New Delhi, Kolcatta, Chandigarh, Chennai, Mumbai and
also Branch Offices at Ahmedabad, Bangalore, Bhopal, Bhubaneshwar, Coimbatore, Guwahati, Hyderabad, Jaipur, Kanpur,
Nagpur, Patna, Pune, Thiruvananthapuram.
[Ref: TXD/G-25]
ANIL KUMAR, Sc. ‘E’ & Head (Textiles)

74 fwelt, 20 ST, 2011
T3, 3208, NG AH =0 FM, 1987 % w7 2 39w (1) 2 w3 (@) $ 390 ¥ 9|y 99
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fomn 7 gu 3w =1 wdarm fafuai 9m 3
T e A ST JE S .
2 3. TR 15891 (W1 4) : 2011 FEAME- - 31-06-20i1
o 97 gu ww = wieior fafuan e 4
faemw wfady 7@ &0

TH IRAT A F AAET SREE \E S0, TS e, 9, FETgE IE 96 A, T2 fieelt- 110002, st wateal

7 fewelt, Fiewr, Qe 9=, qrad qor VIR FTIerE STEHSIEIR, TR, ST, [EAYeR, HITE, A, faer,
TR, FEGR, TR, 92, [0 qur freaTarge § fawt 8y Irere #

(WY : 3w Eirait-25]

o FAR, ¥gE e At (8 )

New Delhi, the 20th October, 2011
S.0. 3208.—In pursuance of clause (b) of sub-rule (1) Rule 7 of the Bureau of Indian Standards Rules, 1987, the
Bureau of Indian Standards hereby notifies that the Indian Standards particulars of which are given in the Schedule hereto
annexed have been established on the date indicated against it :—

SCHEDULE
Sl No. & Year of the Indian Standards Established No.& year of Indian Standards,  Date of Established
No. if any, Superseded by the New
Indian Standard
(1) (2) 3 “@
1. IS 15891 (Part3): 201 1/ISO 9073-1 : 1989 Textiles— Nil + June, 2011

Test Methods for Non-Wovens Part 3 Determination
of Tensile Strength and Elongation
2. 1S 15891 (Part4): 2011/1S0 9073-2 : 1995 Textiles— Nil June, 2011
Test Methods for Non-Wovens Part 4 Determination
of Tear Resistance

Henceforth, these standards will be available for sale.
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Copy of these Standards are available for sale with H) at Bureau of Indian Standards, Manak Bhavan, 9, Bahadur
Shah Zafar Marg, New Delhi-110 002 and its Regional Offices at New Delhi, Kolkatta, Chandigarh, Chennai, Mumbai and
also Branch Offices at Ahmedabad, Bangalore, Bhopal, Bhubaneshwar, Coimbatore, Guwahati, Hyderabad, Jaipur, Kanpur,
Nagpur, Patna, Pune, Thiruvananthapuram.

[ Ref. : TXD/G-25]
ANILKUMAR, Sc. 'E’ & Head ( Textiles)
T faeeht, 24 ragE, 2011
LA, 3209, — A A = Fram, 1987 % fraw 7 & sofmam (1) & @ (9) ® s § 9wl e
=) Tegn sfugfan w5 & R oA awedts et @ fae 1 syt d g A iRm wt o F
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2005 a1 Wt svs—gEEn am | SEe
Y& (FET )
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New Delhi, the 24th October, 2011

$.0. 3209.—In pursuance of clause (b) of sub-rule (1} of Rule 7 of the Bureau of Indian Standards Rules. 1987,
the Bureau of Indian Standards hereby notifies that the Indian Standards particulars of which are given in the Schedule
hereto annexed have been established on the date indicated against it :—

SCHEDULE
Sl No. & Year of the Indian Standards Established - No. & Year of Indian Standards,  Date c?ﬁi.&&b]isheg
No. if any, Superseded by the New
Indian Standard
(0 @ (3) 4
1. [S 13252 (Part 1) : 2010AEC 60950-1 : 2010 Nil July, 2010

Information technology equipment—safety
part | general requirement (Second Revision)
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(N @ () 4)

2. 1S 15040 : 2010/CISPR 25 : 2008 Radio disturbance Nil December, 2010
characteristics for protection of receivers used on
board vehicles, boats and internal combustion
engines-limits and methods of measurement
(First Revision)

3. IS/IEC 61196-1-100 (2005) Coaxial communication Nil June, 201!
cabies-Part 1-100 : electrical test methods—General
requirements

4, IS/IEC 61196-1-101 (2005) Coaxial communication Nil June, 2011
cables-Part 1-101 : electrical test methods—Test for
- conductor d.c. resistance of cable

Copy of this Standards is available for sale with the Bureau of Indian Standards, Manak Bhavan, 9, Bahadur Shah
Zafar Marg, New Delhi-110 002 and its Regional-Offices at New Deihi, Kolkata Chandigarh, Chennai, Mumbai and also
Branch Offices : Ahmedabad, Bangalore, Bhopal, Bhubaneshwar, Coimbatore, Guwahati, Hyderabad, Jaipur, Kanpur,

Nagpur, Patna, Pune, Thiruvananthapuram.
[Ref : LITD/G-75]

) NARENDRA SINGH, Head (Electronics & IT)
74 feeeht, 24 SRR, 2011
3N, 3210,— 9T WA =0 F1am 1987 % Fram 7 9 3ufEm (1) 3 @ (@) & J980 § 9Rdg A9 0
waggm Afugfan wem € i fra ety aee a9 smge d ke E, 3 wenfm et e ¥

et
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(1) | (2) () (4)
1. 3¢ T 878 : 2008/TETHIN 4788 : 2005 WA - 30 20, 2011

3 TOEEAT- (e A faférst (TR0 e

39 YRATE A F ARl Wi W S0, WA 6, 9, TR O W An, 7 faeeli- 110002, S wrater:
AR, FER, FEQ, TR 27, [0 v Fredrarge § fawl i svee €
oAl : 24-10-2011

[l : deael 10/3mETT §78/3MEUAaT 4788 ]
%, %=, Aofw 'O T e ()
New Delhi, the 24th October, 2011
S.0. 3210.—In pursuance of clause (b) of sub-rule (1) of Ruie 7 of the Bureau of Indian Standards Rules, 1987,

the Bureau of Indian Standards hereby notifies that the Indian Standards particulars of which are given in the Schedule
hereto annexed have been established on the date indicated against each :—

SCHEDULE
sl No. & Year of the Indian Standards Established No. & year of Indian Standards,  Date of Established
No. - if any, Superseded by the New
Indian Standard
m Q@ 3 @
1. IS878:1975:2008/1SO 4788 : 2005 — 30 April, 2011

Laboratory Glassware-—Graduated Measuring
Cylinders (Second Revision)
Copy of this §tandards is available for sale with the Bureau of Indian Standards, Manak Bhavan, 9, Bahadur Shah
Zafar Marg, New Delhic110 002 and its Regional Offices at New Delhi, Kolkata, Chandigarh, Chennai, Mumbai and
oy
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also Branch Offices : Ahmedabad, Bangalore, Bhopal, Bhubaneshwar, Coimbatore, Guwahati, Hyderaﬁad, Jaipur, Kaan“:r,
Nagpur, Patna, Pune, Thiruvananthapuram.

Dt.24-10-2011

{Ref.: CHD 10/1S 878/1SO 4788]
E. DEVENDAR, Scientist ‘F’ & Head (Chemical)

¢ fwett, 31 sTaREER, 2011

WA 3211, 9K 7 =0 Fram, 1987 % Fram 7 & Sofim (1) % @ (@) # oq@m § 9RdE o
=0 TR Sfydfan s # fon fog e wee & R AR o d e mn @ aw enfm d mn #

SRl
#w9 Tl i e () gaE(aE) st IRE  T99T | 2, ©F 3, ferogoft
wEn oo, ad ol whds IT-BE (ii) § .97, Wem
3ir fafer weferg
(1) (2) (3) (4)
1. [T €T 1 3 T 1350 (901 478 1) : 1974 B TRl ST, 2011

FITR T FHiF F SR w0 TR ¢ 9 4

T favemm ; i | wEa ik eEgeE WA W

(TEe YAdeE)

3 WITTE W % WA F Wieal IR TS S0, JEE WaE, 9, FEI IE W6 9T, 7 Eeeft- 110002, S5
wrierl ;¢ feeel, wiwww, uEiTg, W, yad qun e wMieal ; SEESETE, ST, WU, Yoy, S,
TaRE, AR, FAQ, FEE, A, G, g qun faeaargm o e 3 Syeed #
fafir - 31 s7=RqER, 2011

[Fasd : deigts-7 () ]
7. (siimd) foera v, 4w, ' wd T (R
New Delhi, the 31st October, 2011

8. 0. 3211.—In pursuance of clause (b) of sub-rule (1) of Rule 7 of the Bureau of Indian Standards Ruies, 1987,
the Bureau of Indian Standards hereby notifies that the Indian Standards Amendment, particulars of which are given in
the Schedule hereto annexed have been established on the date indicated against each . —

SCHEDULE
Sl No. & Year title of the Indian Standards Amendment No. & year of Indian Standard, Date of Established
No. Established if any, Superseded by the New
Indian Standard
(0 @ 3) Q)]
| Amendment No. [ to IS 1350 None October, 2011

{Part 4/Section 1) 1974 Methods of test for coal
and coke : Part 4 Ultimate analysis : Section |
Determination of carbon and hydrogen

(First Revision)

Copies of this Standards amendment are available for sale with the at Bureau of Indian Standards, Manak Bhavan,
9, Bahadur Shah Zafar Marg, New Delhi-110 002 and Regional Offices : New Dethi, Kolkata, Chandigarh, Chennai, Mumbai,
and also Branch Offices : Ahmedabad, Bangalore, Bhopal, Bhubaneshwar, Coimbatore, Guwahati, Hyderabad, Jaipur,
Kanpur, Nagpur, Patna, Pune, Thiruvananthapuram.

Dt.31-10-2011
[Ref: PCD/G-7 (Gazette))
Dr. (Mrs.) VDAY MALIK, Sc. ‘F' & Head (PCD)
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[€ T8-38014/13/201 1 -T@@8-1]
YT A, 3R 9feq
MINISTRY OF LABOUR AND EMPLOYMENT
New Delhi, the 4th October, 2011

8.0. 3212.—In exercise of the power conferred by
section 88 read with section 91-A of the Employees’ State
Insurance Act, 1948 (34 of 1948), the Central Government
hereby exempts the regular employees of factories/
establishments specified in the schedule from the operation
of the said Act. The exemption shall be effective from the
date of issue of this Notification for a period of one
year.
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2. The above exemption is subject to the following

conditions namely:—

(1) The aforesaid establishments wherein the
employees are employed shall maintain a

* register showing the name and designations
of the exempted employees’;

() Not withstanding this exemption, the
employees shall continue to receive such
benefits under the said Act to which they
might have become entitled to on the basis of
the contributions paid prior to the date from

which exemption granted by this notification .

operates;

(3) The contributions for the exempted period, if
aiready paid, shall not be refundable;

(49 The employer of the said factory/
establishment shall submit in respect of the
period during which that factory was subject
to the operation of the said Act (hereinafter
referred as the said period), such returns in
such forms and containing such particulars
as were due from it in respect of the said
period under the Employees’ State Insurance
(General) Regulations, 1950;

(5) Any Social Security Officer appointed by the
Corporation under sub-section (1) of Section
45 of the said ESI Act or other official of the
Corporation authorized in this behalf by it,
shall, for the purpose of: —

() Verifying the particulars contained in any
returned submitted under sub-section (1)
_of section 44 for the said period; or

(i) Ascertaining whether registers and records
were maintained as required by the
Employees’ State Insurance (General)
Regulations, 1950 for the said period; or

(i) Ascertaining whether the employees
continue to be entitled to benefits provided
by the employer in cash and kind being
benefits in consideration of which
exemption is being granted under this
notification; or

(iv)  Ascertaining whether any of the provisions
of the Act had been complied with during
the period when such provisions were in
force in relatior: to the said factory to be
empowered to:

(8) require the principal or immediate
employer to him such information as
he may consider necessary for the
purpose of this Act; or

(b) at any reasonable time enter any
factory, establishment, office or other
premises occupied by such principal
or immediate employer at any

reasonable time and require any
person found in charge thereof to
produce to such inspector or other
official and allow him to examine
accounts, books and other documents
relating to the employment of personal
and payment of wages or to furnish to
him such information as he may
consider necessary; or

(c) examine the principal or immediate
employer, his agent or servant, or any
person found in such factory,
establishment, office or other premises
or any person whom the said inspector
or other official has reasonable cause
to believe to have been an empioyee;
or

(d) make copies of or take extracts from
any register, account book or other
document maintained in such factory,
establishment, office or other premises,

(e) exercise such other powers as may be
prescribed.

6. In case of disinvestment/corporatization, the
exemption granted shall become automatically cancelled
and then the new entity will have to approach the
appropriate Government for exemption.

SCHEDULE

SI.No. Name of the Establishment/Factory

1 Semi Conductor Laboratory, Mohali (Punjab).
2. Central Tool Room, Ludhiana.
3 Process-cum-Product Development Centre, Meerut,
[No. $-38014/13/2011-85-1
NARESH JAISWAL, Under Secy.
% fawett, 10 SR, 201 |
WA, 3213 —efirer fmmg afufms, 1947 (1947
1 14) Y ¥ 17 % a0 ¥, w509 g dad 3fozam
IS FNEE fafde awafin fefasm saq & wads
# g Frare ot 373 wdwr # o, sy § fifte
sdrfirs faae § $9 TR i sifuwoysm
AR, AR ® I9E (W9 6840 3, 9, 15, 16, 28, 32,
34/2008 T 4/2009) T T FTH &, S HT G
i 10-10-2011 1 W E30 =0t
[E T-30012/3,9, 15, 16, 28, 32, 34/
2008-IFIR (TA) TEY
. TA-30012/53/2003-3TE3R (TH) )
SrE=s aret, orEe afad
New Delhi, the 10th October, 2011

$.0. 3213.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref No. 3,9, 15,
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16, 28, 32, 34/2008 & 4/2009) of the Central Government
Industrial Tribunal/Labour Court, Jaipur now as shown in
the Annexure in the Industrial Dispute between the
employers in relation to the management of Indian Oil
Corporation Ltd. (Marketing Division) Jaipur and their
workman, which was received by the Central Government
on 10-10-2011.
{F.No.L-30012/3,9, 15, 16,28, 32, 34/2008-IR (M) &
No. L-300%2/53/2003-1R(M)]

JOHAN TOPNO, Under Secy.

ANNEXURE

CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM- LABOUR COURT, JAIFUR

PRESENT : N K. PURCHIT, Presiding Officer

Case No.: 9/2008
Reference No.L-30012/6/2008-1R(M)
Sunderlal Yadav
S/o Sh. Lallulal Yadav
R/o Plot No.10, Shiv Colony,
Ajmer Road, Sodala, Jaipur
... Clzimant
Vis
The Gereral Manager,
IOCL (Marketing Division)
Rajasthan State Office
Ashok Chowk, Adarsh Nagar,
Jaipur.
) ... Non-Applicant
Case No.:3/2008
Reference No.L-30012/3/2008-IR(M)
Narender Singh
S/o Sh. Kalyandan
R/o Kali Pahadi, Charanvas Via Achrol,
Jaipur
.. Claimant
Vis
The Gereral Manager,
[OCL (Marketing Division)
Rajasthan State Office
Ashok Chowk, Adarsh Nagar,
Jaipur.
... Non-Applicant
Case Neo.: 152008
Reference No. L-30012/10/2008-1R{M)
Sh. Vinod Kr. Kumawat
S/0 Sh. Bhanwarlal Kumawat
R/o C-58, Dundlod House,
22 Godowon,
Jaipur.
... Claimant

Vis _
The Gereral Manager,
1OCL {Marketing Division)
Rajasthan State Office
Ashok Chowk, Adarsh Nagar,
Jaipur.
. ... Non-Applicant
Case No.: 16/2008
Reference No.L-36012/11/2008-1R(M)
Sh. Ramswaroop Bagoria
S/o Sh. Shivkaran Bagoria
R’o Khatikon Ka Mohalla
Ward No.26, Badanpura,
Ja'pur.
... Claimant

Vis
Th¢ Gereral Manager,
IOCL (Marketing Division)
Rajasthan State Office
Ashok Chowk, Adarsh Nagar,
Jaipur.

... Non-Applicant
CaseNo.:28/2008
Reference No.L-30012/4/2008-IR(M)

Sh. Devi Sahai Jangid
S/o Sh. Hanuman Sahai Jangid
R/o Kali Pahadi, Charanvas Via Achrol,
Jaipur.
... Claimant
V/s
The Gereral Manager,
10CL (Marketing Division)
Rajasthan State Office
Ashok Chowk, Adarsh Nagar,
Jaipur.

... Non-Applicant
Case No.: 32/2008
Reference No.L-30012/7/2008-IR(M)

Sh. Suresh Saini
S/o Sh. Harnarayan Saini
R/0 E-30, Govindpuri, Sodala,
Jaipur.
... Claimant
V/is '
The Gereral Manager,
IOCL (Marketing Division)
Rajasthan State Office
Ashok Chowk, Adarsh Nagar,
Jaipur.

... Non-Applicant
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Case No.: 34/2008

Reference No, L-30012/53/2003-IR(M)
Sh. Shankarlal Sharma

S/o Sh. Bhagwan Sahai Sharma

R/o0 Boharo Kt Dhani

Past Morija ViaChomu,

Jaipur.

... Claimant
Vis
The Senior Manager, (P&A)
10CL,
Rajasthan State Office
Ashok Chowk, Adarsh Nagar,
Jaipur.

... Non-Applicant

Case No.: 4/2009
Reference No.L-30012/23/2009-1R(M)
Sh. Rameshwar Prasad
S/o Sh. Tejaram Raiger
R/o Post Achrol, Tehsil Amer,
Thana Chandwaiji,
Jaipur.

... Claimant
Vis

The Gereral Manager,
10CL, Rajasthan State Office
Ashok Chowk, Adarsh Nagar,

Jaipur.
... Non-Applicant
Present ;
For the claimants Sh. Kunal Rawat
For the Non-Applicant Sh. B.S.Ratnu
AWARD
23-8-2011

1. These aforementioned references have been
referred for adjudication to this tribunal by the Central
Government in exercise of the powers conferred in clause
D of sub-section | & 2 (A) of Section 10 of the Industrial
Disputes Act, 1947 (hereinafter referred to as Act) which
involve almost identical facts & question of law & are
agitated against the same establishment i.e. Indian Qil
Corporation Ltd, which are being disposed of vide this
common Award. '

2. The disputes referred to this tribunal relates to
the validity of the action of the management of Indian Qil
Corporation Ltd., Jaipur through General Manager in
discontinuing the services of the claimants w.e.f. respective
dates mentioned in the reference.

3. As per averments made by the claimants in their
identical claim statements the IOCL recruited them as
workmen & posted them at Coco Petrol Pump at Khasa
Khoti Circle, Jaipur. They worked there as workmen
continuously for more than 240 days but their services

were terminated without any notice or compensation in
lieu of natice in violation of provision of Section 25-F of
the Act. It has been alleged that after their termination the
Corporation has recruited the fresh hands in violation of
Section 25-H of the Act. It has further been alleged that
they were employed as workman but to deprive them of
the advantage of provisions of 1.D.Act, they were
designated as ‘Trainee’. Thus, they have prayed that their
termination order be declared as unjust & void respectively
& they be reinstated in the services with back wages &
other consequential benefits.

4. The Corporation in its reply to the statement of
claim stated that since claimants were just trainees no
relationship of emiployer & employee ever existed between
the parties & the claimants were only trainees & were kept
on training under a training scheme. It is also contended
that being a Government of India undertaking the
Corporation started the said scheme oriented training
program to impart training how to operate petrol pumps.
The training period of the claitants was for a stipulated
period & it was made clear to them that they shall not be
absorbed on completion of the training program. It is
further pleaded that the certificates of their training were
issued in their favour to enable them to get the employment
on petrol pumps & they had accepted the terms &
condition of the training prior to the exccution of the
undertaking by them. The Corporation has further alleged
that the claimants are not the workmen as defined u/ s 2-8
of the Act & on completion of training period by efflux of
time their termination cannot be termed as retrenchment
falting under Section 2(co} of the Act as the cases of the
claimants fall u/ s 2(0o)(bb) of the Act.

5. In the rejoinder, the ¢claimants have reiterated their
earlier averments made by them in their respective claim
statements,

6. in view of the averments made by both the sides
the following points crop-up for consideration:-

i. Whether the claimas were employed by the
corporation & they had worked for more than 240
days during preceding twelve months from the
respective date of their alleged termination & whose
services were terminated in violation of Section

25-F of the I.D.Act?

ii. Whether after termination of the claimants fresh

hands were recruited by the Corporation in violation

of Section 25-H of the Act?

iii. Whether the claimants fall in the category of

workmen u/s 2-8 of the [.D.Act?

7. In evidence, the claimants submitted their
individual affidavits with almost similar contents. In
rebuttal, the counter affidavits of management witnesses
Sh. Sunil Gupta, Chief Manager (Marketing) (case no.
3/08, 9/08, 15/08, 16/08, 28/08, 32/08, 34/08, 4/09),
Sh.R.D.Gupta, Deputy Manager (P&A) (case no.16/08,
32/08, 34/08), Sh.K.L.Chaturvedi,Manager ( Terminal) (case
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no. 3/08, 9/08, 15/08, 28/08, 4/09) have been placed on
record in respective cases.

8. The claimants have adduced documentary
evidence Ex- W-I to Ex-W-4 whereas the Corporation has

produced documents Ex-M-| to M-6 on record in support

of their respective cases.

9. Heard both the parties & perused the relevant
record. The point wise discussion follow as under;-

Point No.1 & 3

10. Since the facts involved in both the points are
common, they are being discussed together.

11. The learned representative for the claimants
contend that the claimants have worked for more than 240
days in a calendar year at the petrol pump at Khasa Khoti
Circle, Jaipur under the supervision & control of the
Corporation; that their names were not sponsored for
training; that the Corporation was earning through their
employment; that the Corporation earns money from the
customers by sell of products; that there was no
training institute for imparting training to them. The leamed
representative further contends that the claimants were
working eight hours per day & their job was of perennial
nature & the claimants fall in the category of the workmen
as defined u/s 2-S of the Act. The learned representative
also contends that despite the claimants had worked
regularly for more than 240 days their services were
terminated in violation of Section 25-F of the Act. The
learned representative for the claimants furthermore
contends that it has been admitted by the management
witnesses that there was neither syllabus for training nor
any trainer or training institute. The contributions towards
ESI, PF by the claimants show that they were not trainees.
It has been alleged that the claimants were employed as
workmen but to deprive them of their advantages of the
benefits of their posts they were designated as trainees.
Thus, the action of the Corporation is illegal, unjust &
against public policy & also an unfair labour practice
resorted by the Corporation. The learned representative
on behalf of the claimants also contends that in the
identical matter, award has been passed by this Tribunal
in favour of the workmen therein.

12. Per contra, the learned representative on behalf
of the Corporation submitted that the claimants were
engaged under an employment scheme sponsored by the
corporation for imparting training to assist the unemployed
youth for better prospect for employment anywhere after
completion of training. They were appointed as trainees
who were paid monthly stipend and they were posted on
retail outtets, The training was for a fixed term of 1 | months
and stipend of Rs. 1164 per month was payable. The
corporation for the scheme sought the list of the names of
the workmen from the employment exchange & who found
suitable were given the training and their terms of
employment expired with the efflux of time. The above
mentioned said scheme was framed in terms of 25 points

program of the Central Government. He further submitted
that as per the terms & conditions mentioned in the letter
of training & undertaking given by the claimants they
were well aware that they were trainees for a fixed period
& after completion of training they will be automatically
discharged. The corporation did not give any guarantee
that the trainees would be absorbed as an empioyee. They
were relived after completion of the training & their removal
doesn’t amount to retrenchment as per Section 2(o0) (bb)
of the Act. The learned representative further submitted
that the claimants were never appointed as workmen & no
employer-employee relation existed. The work was
performed by them as trainee. Thus, they are not workman
as defined u/s 2-(s)of the Act. Further, List of payment of
bonus also does not support the contention of the
claimants because bonus was not paid as empioyees. It
was paid only on humanitarian grounds. [t is mentioned in
the list itself that bonus was to be paid to the trainees.
Thus, the documents on record do not substantiate the
contention on behalf of the workmen. Furthermore
submitted that question such as unfair labour practice or
acting against public policy cannot be agitated being not
part of reference.

13. T have given my thoughtful consideration on the
rival submissions of both the sides & have scanned the
relevant record. '

14. The case of the claimants is that they were
engaged as regular employee & were performing the job
of perennial nature. The Corporation has resorted unfair
labour practice by making pretext of training to deprive
the workmen from the benefits available under the L.D.Act
where as the main thrust on behalf of the corporation is
that they were performing the said work as trainees on
certain terms & conditions for a fix term & after expiry of
the stipulated period their appointment came to an
automatic end.

15. It has been contended on behalf of the
Corporation that the tribunal cannot go beyond the point
referred to in the reference. Therefore, any question such
as unfair labour practice or acting against public policy
cannot be agitated or adjudicated upon being not part of
the reference or being beyond the terms of the reference
on the basis of which the tribunal gets jurisdiction to
adjudicate on the matter. in this regard learned
representative on behalf of the management has relied on
2008(1)LLIJ 465(Gawahati).

16. In decision supra the terms of reference was
whether the management was justified in denying the
workman from carpenters work & withdrawing the daily
extra payment which was allowed so long. The workman
who was demoted refused to do any other work, The
labour court ordered restoration of post & awarded back
wages including extra pay. In above facts & circumstances,
it was held that the tribunal erred by travelling beyond
scope of the reference. The facts of the above decision
are distinguishable.
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17. As per Section 10(4) of the [.D. Act the tribunal
can adjudicate on those points which appropriate
Government has specified in the reference matter and the
matter incidental thereto. In present reference under under
adjudication the question under consideration is whether
the alleged action of the management in termination of
services of the workmen in respective cases is justified
and illegai? While considering this question it can be seen
whether the employer has acted bonafidely. Colorable
exercise of the power under the contract or in case of
unfair labour practice, a tribunal has jurisdiction to
interfere. It can examine the substance of the matter and
determine the real nature of the employment despite the
veil of trainees covering the face of the contract and can
sée whether action of disengagement of the workmen
under the garb of training scheme was justified and legal.

18. In JT 2004(8) SCC 272 referred by the learned
representative on behalf of the workmen, Hon’ble Apex
Court has observed as follows:-

“Whether a relation of an employer and a workman
or an employee or an apprentiship had been brought
about is essentialiy question of fact. The court while
determining such a dispute must consider factual
matrix entrusted therein in the light of the provisions
of the said Act. Once it is held that a contract or
apprentiship enter into by and between by the
employer or a workman is genuine one and not a
camflouage or a ruse, a presumption would be arise
that the concerned person is not a workmzn.”

19. In view of the principles propounde in the
aforementioned decision if it is found that a coriract of
apprentiship/training is not genuine one and it is a
camouflage or a ruse a presumption would arise that the
person concerned is not a trainee. Thus, it can be seen
whether the offer of appointment as traince to ihe
disputants is a sham contract or innocuous contract.

20. The letter containing the offer of appointment
Ex-M-addressed to the claimants respectively states that
there training shall be for a period of 11 months; that during
training stipend worth Rs. 1164 will be paid; that the
training period there shall not be any employer and
employee relationship between the parties; that on
completion of the training the Indian Oil Corporation shall
not absorb them however, on successful completion of
the training period a certiticate 1o that effect will be issued.

21. Ex-M-3 is an undertaking designed as the “Title
of the Scheme” whereby the claimants have agreed to be
governed by the scheme in terms of the letter for offer of
appointment. Ex-M-4 is a letter written by the non-applicant
corporation to the employment exchange for sending a
list of candidates for training purely on temporary basis.
Ex-M-5 is a letter from the employment exchange along
with the list of eligible candidates for training and Ex-M-6
is a payment sheet of stipend.

N e Mol T OO § 1 | 1 1

22. The Claimants Sh. Narender, Sh, Rameshwar,
Sh. Sunderlal, Sh.Vinod Kumar, Sh. Ramswaroop, Sh. Devi
Sahai, Sh. Suresh and Sh. Shankar have submitted their
individual affidavits in support of their respective cases.
Except the period during which the work was performed
by them the remaining contents of the affidavits of the
claimants are similar. The contents of the cross-examination
on the said affidavits are also similar. The claimants have
admitted that they had received the letter containing offer
of appointment mentioning the terms and condition of the
scheme of training and after receiving the same they joined
their duty on coco petrol pump. They have also admitted
that the undertakings whereby the claimants have agreed
to be governed by the scheme in terms of the letter of offer
of appointment were signed by them respectively. They
have also admitted their names are mentioned in the list
forwarded by the employment exchange vide letter dated
4-9-2001{Ex-M-5). But they have denied that the sheet
pertaining to payments of stipends bear their signature.

23. The claimants have stated in their affidavits that
they were not engaged as trainees and no training was
ever imparted to them. In their cross-examination they have
stated that they were engaged for delivering of petrol in
the customers, vebicle and have denied that consolidated
wages were paid to them in the capacity of trainees.
Although they have admitted that prior to their engagement
they had not handle the job of delivering petrol into the
vehicle. Thus, the claimants have categorically denied that
they were appointed as trainees and have stated that they
were performing the regular work.

24. Contrary to it, the management witness Sh. Sunil
Gupta in his affidavit denied the claim of the workmen and
has reiterated the averments in the reply to the claim
statement, He has stated that the claimants had worked
performed the work at coco petrol pump during period
mentioned in respective reply but he has stated that the
work was performed by them as trainee not as workman.
He has admitted that since there was no Syllabus for
training therefore, no such syllabus has been produced.
He has stated that the claimants used to supply the petrol
in the vehicles which was part of their training, He has
stated that advertisements regarding vacancies of
salesmen at coco petrol pump at M.l. Road in Dainik
Bhaskar newspaper dated 27-9-07 was not published by
the corporation. The contents of the aftidavits and cross-
examination of the said witness in respective cases are
atmost similar.

25, 1t is pertinent to mention that the atfidavits of
management witness Sh. K.L. Chaturvedi have been
produced in respective cases i.e. case no.3/08, 9/08, | 5/08,
28/08 and 4/09 whereas affidavits of management witness
Sh.R.D. Gupta have been produced in remaining cases i.e.
case no. 16/08, 32/08 and 34/08. The above withesses have
been produced to prove their signature on respective
documents i.e. letters pertaining to offer of appointment
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and letter written to the employment officer for sending
list of eligible candidates for recruitment of apprenticeship
trainees. They have denied that signature of the claimants
were abtained on blank papers on their respective
undertakings. In cross-examination they have stated that
had the claimants not agreed on the terms & conditions of
the letter of offer, training would not have been imparted
tothem.

26. Learned representative for the corporation has
submitted that from the documentary and oral evidence of
the management brought on record, it is evident that in
fact the claimants were engaged as trainees for employment
oriented training and no employer employee relation existed
and they were not covered w's 2-(s) of the .D.Act. Whereas
the learned representative for the workmen urged that the
workmen were not engaged as trainee & no training was
imparted to them. Further even an apprentice is a workman
under Section 2-(s) of the L.D. Act.

27. Under Section 2-(s) the workman has been
defined & definition include a person employed in any
industry to do any manual, unskilled, technical,
operational, clerical or supervisory work for hire or reward.
It also includes an apprentice. It only excludes person

from the purview of the definition mentioned in sub-clause

(Do (IV).

28. In order to be a workman within Section 2-8 of
the Act a person must be working in one or the other
capacities mentioned in the definition clause. In present
matter it is evident from the record that the claimants said
to be appointed as trainees were doing perennial work
contemplated in the definition of the workman u/s 2-5 of
the L.D. Act and their case does not come within any
exception mentioned in sub clause I to IV of the said section
and as per definition of workman under said section they
are workmen. Thus, the contention of the learned
representative for the management in this regard is not
sustainable.

29. The next contention of the learned representative
for the management was that the workmen were engaged
as trainees for a fixed period of | 1 months and as soon as
the period of |1 months came to an end, they were
discharged. As per the terms of agreement, undertaking
and other documents on record, it is clear that under
Section 2{o0)(bb) of the 1.D. Act if there is contract for a
fixed period and the same came to an end after the expiry
of the stipulated period then there is no retrenchment in
the eye of law. In support of his contention reliance has
been placed on 2006 1 LLJ p-12(SC)& 2006 I LLJ 685(SC).

30C. I have gone through above decisions referred to
by the learned representative for the management. In
decision 2006 I LLJ 12(SC) the facts thereof are that the
workman was appointed by the employer on regular basis
against the regular post & was being paid Rs.1200 p.m,
but his services were illegally terminated by the employer

without any notice, notice pay & retrenchment
compensation. The stand of the employer was that the
workman was engaged on casual basis on daily wages for
specific period & for specific work. He was never issued
any appointment order in respect of any regular post.
Hon’ble Apex Court held that both the labour court & the
High Court fell in grave error by acting on factually &
legally erroneous premises. The definite stand of the
appellant was that the workman was engaged on casual
basis on daily wages for specific work & for specific period.
Thus, termination of his service was not retrenchment as
per Section 2 (00)(bb} of the L.D. Act. Details in this regard
were indisputably filed. Therefore, Hon'ble Court held that
provisions of Section 2(o0)(bb) of the Act are clearly
applicable.

31.In2006 1 LLJ 685(SC) Appellant was appointed
by the respondent as Junior Typist on N.M.R. basis for a
specific period & was engaged again & again on daily
wage basis for a specific period. When no extension was
given, he raised a dispute which was referred to the labour
court. The labour court held the termination illegal for non-
compliance of the Section 25-F of 1.D. Act. The High Court
set aside the labour court’s award. Hon’ble Apex court
heid that in all the orders of engagement of the workman
specific periods have been mentioned, cesser of his service
on expiring of said period was not retrenchment.

32. In aforesaid decisions turn on its own facts which
are quite dissimilar from the present controversy & learned
representative does not derive any assistance from both
these decisions.

33. As per section 2(o0) terminations by the
employer of 2 workman for any reason whatsoever
constitute retrenchment except cases specified in the
exception provided in the section itself. Clause (bb) of
Section 2(0o) says that retrenchment does not include
termination of the services of the workman as a result of
the non-renewal of the contract of employment between
the employer & the workman concerned on its expiry or of
such contract being terminated under a stipulation in that
behalf contemplated therein.

34. Clause(bb) of Section 2(co0) contemplates to
cover a more general class of contracts where a regular
contract of an employment is entered into and the
termination of the service is because of non-renewal of
the contract. A non-renewal of contract pre supposes an
existing contract of employment which is not renewed.
Engagement of a workman for specific period & specified
work or seasonal work fail within the ambit of provision of
Section 2(o0)(bb) but the said provisions are not applicable
where such a contract in reality a camouflage & pretext of
training is adopted so as to avoid rigor of the Act.

35. In AIR 2003 SC 3329 submitted by the learned
representative for the workmen the core question before
the Industrial Court as well as the High Court was whether
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the persons whose engagement was terminated were the
employees within the meaning u/s 2-8 of the I.D. Act. The
Industrial Court upheld the plea of the management that
they were trainees. In recording the conclusion that they
were trainees the Industrial Court adverted to two factors.
(1) Neither the complainant union nor the management
had placed on record the appointment letters that would
have been issued when the concerned persons were
recruited in 1988, (2) On the complainant union’s own
showing the management, started issuing appointment
letters appointing them as trainees only after 30-6-89 which
itself would negative the case of the union that they were
employed as labourers. The case of the management was
that the disputants were trainees only & their traineeship
was terminated by the management. The question came
up for consideration before the Apex Court was whether
the disputants were the employee within the meaning of
Section 2-8 of the 1.D, Act. Hon'ble Apex Court held that
the conclusions drawn by the labour court were perverse,
The fact that no appointment letter were issued or filed
does not possibly lead to the conclusion that the
management version must be true. Similarly if the worker’s
union had taken the stand that anti-dated appointment
letters were issued describing the employees as trainees
after the dispute has arisen it is difficult to comprehend
how that wouid demolish the case of the union that the
concerned persons were really employed as workmen
(helpers) & not as trainees. The Hon’ble Apex Court has
further observed as under;—

“According to the Industrial Court, the fact that the
‘trainees’ were employed for performing the regular
nature of work would not by itself make them
workmen. The question then is, would it lead to an
inference that they were trainees? The answer must
be clearly in the negative. No evidence whatsoever
was adduced on behalf of the management to show
that for more than one and half years those persons
remained as ‘trainees’ in the true sense of the term.
It is pertinent to note the statement of the
managements’ witness that in June-July, 1989, the
Company did not have any permanent workmen and
all the persons employed were trainees. It would be
impossible to believe that the entire production
activity was being carried on with none other than
the so-calted trainees. If there were trainces, there
should have been trainers too. The management
evidently came forward with a false plea dubbing
the employees/workmen as trainees so as to resort
to summary termination and deny the legitimate
benefits. On the facts and evidence brought on
record, the conclusion was inescapable that the
appellant-employer resorted to unfair labour practice,

There would have been travesty of justice if the
High Court declined to interfere with the findings
arbitrarily and without reasonable basis reached by
the Industrial Court.”

36. In the said decision it was considered by the
Hon’ble Court that if the disputants were trainee there,
there should have been trainer too. The case of the
management was also disbelieved on the ground that it
did not have any permanent workmen. In view of the legal
proposition laid down in the decision supra the status of
trainee cannot be decided merely on basis of the person
wearing the mask of an apprentice or trainee and on the
basis of apprenticeship contract or label which a person
wears.

37. The facts of the referred decisions are squarely
applicable to the present controversy and it fortifies the
submission made on behalf of the workmen.

38. In the present matter from the evidence brought
on record by the management it has failed to show that
the corporation had any training institute or even a trainer
to impart the training to the disputants in the field. It is
also evident from the record that the work performed by
them was perennial in nature and it even exists after their
disengagement. It further reveals that corporation had
exercised the control and supervision over them. As per
terms and conditions for the engagement the objective of
training was to provide basic field training in work related
to delivery of petrol/diesel/lubricants in customer’s vehicle,
tubrication of customer’s vehicle and customer’s service.
In view of the nature of job required 10 be performed by
the claimants it is not believable that training for such a
long period of 11 months was required. The terms and
conditions en:risage that both theoretical and practical
training was to be imparted to trainees and tests were to
be conducted from time to time and minimum marks to be
obtained for passing the tests but there is neither pleading
nor any management evidence that there was faculty for
such theoretical and practical training and tests were
conducted for assessment of the performance of the
claimants. The management witnesses have stated that
had the claimants not agreed to the terms and conditions
they would not have been allowed for training. Admittedly,
undertakings bear signatures of the claimants but they
were in a position in which they could obtain service or
means of livelihood only upon terms and conditions
imposed by the stronger party i.e. the Corporation or go
without them. Thus, delving deep into the matter, it reveals
that the appointment order/contract Ex. M-l was a veil and
under the disguise to the party to the claimants their
services were hired by the Corporation on payment of
monthly consolidated wages for performing its regular work
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at the petrol pump which still exists today. It leads to
conclusion that their appointment/contract is a sham one
and it was a device to escape the applicability of the
provisions of 1.D.Act. Thus, the case is not covered by
clause (bb) of the Section 2(00) of the Act. The plea set for
on behalf of the corporation that the claimants were
appointed as trainees and their appointment came to an
automatic end on the expiry of the period of appointment,
cannot be maintained.

39. Now, the crucial question which left for
consideration is whether the claimants had worked for at
least 240 days during preceding 12 months frow.i the alleged
date of termination.

40. To attract the provisions of Section 25-F of
L.D. Act one of the condition required is that the workman
is employed in any industry for a continuous period which
would not be less than one year.

41. It is not the case of the above claimants that they
were in continuous service of the non-applicant for one
year within the meaning of Section (1) of Section 25(B) of
the L.D. Act. Thus, it is to be seen whether the case of the
claimants falls under sub-section 2 of Section 25(B) which
says that even if a workman has not been in continuous
service for a period of one year as envisaged under sub-
section {1) of 25(B) of 1. D, Act, he shall be deemed to have
been in such continuous service for a period of one year if
he has actually worked under the employer for 240 days in
preceding period of twelve months from the date of his
termination. The said sub-section provides for a fiction to
treat a workman in continuous service for a period of one
vear despite the fact that he has not rendered uninterrupted
service for a period of one year. In 1981 Lab IC 806 Hon’ble
Apex Court has elaborated the mode to invoke the said
fiction as follows .—

“In order to invoke the fiction enacted in sub-s(2)(a),
it is necessary to determine first the relevant date,
i.e., the date of termination of service which is
complained of a ‘retrenchment’. After that date is
ascertained, move backward to a period of 12 months,
just preceding the date of retrenchment and then
ascertain whether within the period of 12 months,
the workman has rendered service for a period of
240 days. If these three facts are affirmatively
answered in favour of the workman, pursuant to the
deeming fiction enacted in sub-s 2(a), it will have to
be assumed that the workman is in continuous service
for a period of one year, and he will satisfy the
eligibility qualification enacted in Section 25F.”

42. In the background of the legal principles set out
above factual scenario is to be examined.

43. In present matter, the following chart indicates
the dates of appointment, the dates of termination, period
during which the workmen have worked as per pleadings
in the claim statement, reply to the claim statement,

reference and statement of the claimants in respective
cases.

Case Name of Date of As per As per As per
no. claimant termi-  claim Reply affidavit of
nation  Statement to claim  claimants
as per statement
reference
3/08 Narender 3-3-05 13-7-01 to 3-7-01 to 3-7-01 to
Singh 3-4-05 2-6-02 2-4-05
9/08 Sunder Lal 24-5-02 26-6-01 to 25-6-01 to 26-6-01 to
24-5-02 24-5.02 23-5-02
15/08 Vinod 12-5-02 25-6-01 to 25-6-0t to 25-6-01 to
Kumar 12-5-02 24-5-02 11-5-02
16/08 Ramswaroop 25-5-01 26-6-00 to 26-6-00 to 26-6-00 to
Bagoria 25-5-01 25-5-0F  25-5-01
28/08 Devi Sahai 1-5-05  22-11-01 w0 22-11-Dlto 22-11-0! to
Jangid 1-5-05 21-10-02 30-4-05
32/08 Suresh 21-5-01 2-6-00 to  26-6-00 to 2-6-00 to
Saini 21-5-01 22.5-01  20-5-01
34/08 Shankarlal 21-5-01  26-6-00 to  26-6-00 to 26-6-00 to
Sharma 21-5-01 21-5-01  20-5-01

4/09 Rameshwar 12-5-02 {(as 13-6-01 to  13-6-01 to 13-6-01 to
Prasad . per claim) 12-5-02 i2-5-02  12-5-02

Case No. 9/08, 15/08, 16/08, 32/08,34/08, 4/09

44. As per averments in the claim statements the
claimants Sh. Sunder Lal, Sh.Vinod, Sh.Ramswaroop,
Sh. Suresh, Sh. Shankarlal and Sh. Rameshwar had worked
during period 26-6-01 to 24-5-02, 25-6-01 to 12-5-02,
26-6-00t025-5-01, 2-6-00 t0 21-5-01, 26-6-00 10 21-5-01 and
13-6-01 to 12-5-02 respectively. In reply to the claim
statement it has been pleaded that the above named
persons had worked as trainees during period 25-6-01 to
24-5-02,25-6-01 to 24-5-02, 26-6-00 t0 25-5-01, 26-6-00 to
22-5-01, 26-6-00 to 21-5-01 and 13-6-0f to 12-5-02
respectively.

45. 1t is not in dispute that the above named
claimants were performing pump the work relating petrol
pump i.e. measurement, delivering petrol into the vehicle
of customers and dealing with customer etc. In reply to
the claim, and in evidence of the management witness
Sh. R.D. Gupta, it has been admitted that Sh.Sunder Lal,
Sh.Vinod, Sh. Ramswaroop, Sh. Suresh, Sh. Shankarlal and
Sh. Rameshwar had performed the said work during period
25-6-01 to 24-5-02, 25-6-01 to 24-5-02, 26-6-00 to
25-5-01, 26-6-00 to 22-5-01, 26-6-00 to 21-5-01, 13-6-01 to
12-5-02 respectively.

46. Thus, it is established from pleadings and
management evidence itself that the concerned claimants
Sh. Sunder Lal, Sh. Vinod, Sh. Ramswaroop, Sh. Suresh,
Sh. Shankarlal and Sh. Rameshwar had worked for more
than 240 days during preceding 12 months from the alleged
date of termination i.e. 24-5-02, 12-5-02, 25-5-01, 21-5-01,
21-5-01and 12-5-02 respectively.

47. On these facts the claimants have succeeded to
establish that they have completed 240 days of actual
service under the employment of the corporation in a
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calendar preceding to their termination and their existed a
nexus of employer employee relation between the parties.
Indisputably, prior to their termination they wer¢ not
served with one month’s notice or the pay in lieu of the
notice and no retrenchment compensation were paid to
them. Thus, their termination was in violation of Section
25-F ofthe 1.D.Act.

Case Nos, 3/08 and 28/08

48. As per version of the claimants Sh. Narender and
Sh. Devi Sahai their services were terminated on 3-5-05
and 1-5-05 respectively. It has been denied by the
management therefore, initial burden was on the claimants
to establish that they had worked for at least 240 days
during just preceding 12 months from the alleged date of
their termination i.e, 3-5-05 and 1-5-05 respectively.

49. In case no. 3/08 and 28/08 claimants Sh. Narender
and Sh. Devi Sahai have pleaded in their claim statement
that they had worked at Khasa Khoti Petrol pump during
period 13-7-01 to 3-4-05 and 22-11-01 to 1-5-05 and their
services were terminated on 3-5-05 and 1-5-05 respectively.
Whereas as per averments in the reply to the respective
claim statement the above named claimants have worked
during period 3-7-01 to 2-6-02 and 22-11-01 to 21-10-02
respectively. But the above claimants have pleaded in their
respective rejoinder that they had worked during period
3-7-01 to 2-6-02 and 22-11-01 to 21-10-02 respectively.
Contrary to this in their affidavits they have deposed that
they had worked during period 3-7-01 to 2-4-05 and 22-11-
01 to 30-4-05 respectively.

50. Therefore, the statement of the claimants that
they had worked up to 2-4-05 and 30-4-05 are contrary to
their own admission in rejoinder. The documents produced
by the claimants are not relevant in this regard. Except the
statement of the claimants on affidavit there is no material
on record to substantiate their claim that they had worked
for at least 240 days during period of 12 months just
preceding the date of termination stated by them i.e.
3-5-05 and 1-5-05 respectively. The claimants Sh. Narender
and Sh. Devi Sahai have failed to establish that they had
completed 240 days of actual service under the
employment of the corporation during just preceding 12
months from the said respective dates of their termination.
Therefore, the provisions of Section 25-F of the 1.D. Act
are not attracted in their matter.

51. Accordingly, the point no.! is decided in favour
of all the claimants Sh. Sunder Lal, Sh. Vinod Kumar,
Sh, Ramswaroop Bagoria, Sh. Suresh Saini, Sh. Shankarlal
Sharma, and Sh. Rameshwar Prasad but the same is decided
against the claimants Sh. Narender Singh and Sh. Devi
Sahai Jangid. As regard point no. 3 is concerned, it is
decided in favour of all the claimants.

Point No. 2

52. The workmen in their pleadings have stated that
after their termination the fresh hands were recruited by

the Corporation. They have repeated the same in their
statement on affidavit.

53. The management witness Sh. Sunil Gupta has
denied that subsequent to the alleged termination of the
workmen fresh hands have been recruited by the
Corporation. In cross examination he has denied that Ex-
W-l advertisement regarding vacancies was published by
the corporation. He has stated that on the basis of Ex-
W-3 which is pertaining to release of bonus to trainees it
cannot be said that the person named at $.Nos.17, 18, 19
in the said list were engaged after year 2002. He has stated
that no seniority list was prepared because there was no
necessity to do so.

54. In claim statements it is alleged that subsequent
to the termination of the claimants fresh hands were
engaged by the non-applicant corporation in violation of
Section 25-H but the claimants have not named any such
person in their pleadings. Even in their affidavits the names
of the persons said to be engaged have not been disclosed.
From the copy of the advertisement for salesman published
in newspaper on 27-9-2007(Ex-W-1),it is not established
that the said advertisement was published by the
Corporation and in pursuance of the said advertisement
fresh hands were recruited by the Corporation. Mere bald
allegations in their oral evidence on this point without any
corroborative evidence do not inspire confidence and
cannot be relied upon. The claimants have failed to
establish that subsequent to their termination fresh hands
were employed by the corporation in violation of Section
of 25-G of the [.D. Act. Therefore, this point is decided
against the claimants.

55. On account of the decision on point no.l and 3 in
favour of the claimants Sh.Sunder Lal, Sh.Vinod,
Sh. Ramswaroop, Sh. Suresh, Sh. Shankarlal and
Sh. Rameshwar their respective claim deserve to be allowed
and it is held that the action of the management in
terminating the services of the above claimants was not
legal and justified being in violation of the provisions of
Section 25-F of the 1.D.Act. Since claimants Sh.Narender
and Sh. Devi Sahai have failed to establish that their
services were terminated in violation of section 25-F of
the 1.D.Act, their claims deserves to be rejected.

Relief

56. The learned representative of the claimants has
contended that claimants should be reinstated in service
with full back wages. In this regard he has aiso referred
earlier award passed in the year 2005 by this tribunal in
almost identical matter. Whereas on behalf of the
corporation it has been contended that no posts exist in
the corporation, therefore, the reinstatement of the
claimants could not meet the ends of justice in absence of
any post.

" 57. Earlier in cases of termination in violation of
Section 25-F reinstatement of the workman with full back
wages used to be automatically granted, but keeping in
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view several other factors and in particular the doctrine of
public employment and involvement of the public money,
a change in the said trend is now found in the recent
decisions of the Hon ‘ble Supreme Court. In a large number
of decisions in the matter of grant of relief of the kind,
Hon’hle Apex Court has distinguished between a daily
wager who does not hold a post and a permanent employee.

58. Inrecent decision (2010) 1 SCC (LS) 545 Jagbir
Singh V/s Haryana State Agriculture Mktg. Board after
considering the earlier decisions referred to therein on the
point should an order of reinstatement automatically
foltows in a case of violation of section 25-F ofthe LD.Act
Hon’ble Apex Court has observed that :—

“It would be, thus seen that by a catena of decisions
in recent time, this Court has clearly laid down that
an order of retrenchment passed in violation of
Section 25-F although may be set aside but an award
of reinstatement should not, however, be
automatically passed. The award of reinstatement
with full back wages in a case where the workman
has completed 240 days of work in a year preceding
the date of termination, particularly, daily wagers
has not been found to be proper by this Court and
instead compensation has been awarded. This court
has distinguished between a daily wager who does
not hold a post and a permanent employee.”

59. Continuing this line of approach in decision
(2010) 2 SCC (LS) 376 Hon’ble Apex Court has observed
as under:-

“While the earlier view of the Court was that if an
order of termination was found to be illegal, normally
the relief to be granted would be reinstatement with
full back wages. However, with the passage of time
it came to be realized-that an industry should not be
compelled to pay to the workman for the period
during which he apparently contributed little or
nothing at all. The relief to be granted is discretionary
and not automatic. A person is not entitled to get
something only because it would be lawful to do so.
The changes brought out by the subsequent
decisions of the Supreme Court probably having
regard to the changes in the policy decisions of the
Government in the wake of prevailing market
economy, globalization, privatization and
outsourcing was evident. Hence now there is no
such principle that for an illegal termination of
service the normal rule is reinstatement with back
wages, and instead the Labour court can award
compensation.”

“There has been a shift in the legal position laid
down by the Supreme Court and now there is no
hard and-fast principle that on the termination of
service being found to be illegal reinstatement with
back wages is to be awarded. Compensation can be

‘awarded instead, at the discretion of the Labour

Court, depending on the facts and circumstances of
the case.”

60. In present matter, the claimants Sh.Sunder Lal,
Sh. Vinod, Sh. Ramswaroop, Sh. Suresh, Sh. Shankarlal
and Sh. Rameshwar had worked with the corporation for a
period of less than one year and were drawing consolidated
wages round about Rs.1600 p.m. While giving relief this
fact cannot be ignored that the claimants were not holding
any regular post. Keeping in view the nature of job and
nature of employment, the lapse of time after termination
of the services, the total length of service rendered by the
claimants and having regard to entire facts and
circurmstances in the cases instead of reinstating them
the interest of justice will be sub-served by paying
compensation to the workmen instead and in lieu of relief
of reinstatement in service.

61. Accordingly, references In case nos. 9/08, 15/08,
16/08, 32/08, 34/08, 4/09 are answered in affirmative in
favour of the workmen and against the Indian Oil
Corporation Ltd. It is held that the action of the
management in termination of the services of the claimants
Sh. Sunder Lal, Sh. Vinod, Sh. Ramswaroop, Sh. Suresh,
Sh. Shankarlal and Sh. Rameshwar is illegal and unjustified
respectively. Therefore, the non-applicant Corporation is
directed to pay compensation to aforementioned each
claimant worth Rs.40,000 (Rupees Forty Thousands)
instead and in lieu of their reinstatement in service. The
payments shall be made within eight weeks from the date
of publication of award failing which it shall carry interest
@ 9%.

62. Since, in references in respect of claimants in
Sh. Narender and Sh. Devi Sahai (in case no, 3/08 and 28/
08 respectively), it is not established that alleged action of
the management in termination of their services was in
violation in Sectton 25-F and 25-G of the 1.D.Act, the same
are answered in negative against the said claimants.
Resultantly, they are not entitled to get any relief.

63. A common Award is passed in these terms
accordingly.
64. Award as above.

65. Let a copy of the award be sent to the Central
Government for publication u/s 17(1) of the Act. A copy of
the award be also annexed with each connected file.

N. K. PUROHIT, Presiding Officer
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New Delhi, the 10th October, 2011

8.0, 3214,—In pursvance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. N0.29/2009)
of the Central Government Industrial Tribunal/Labour Court,
Ernakulam now as shown in the Annexure in the Industrial
Dispute between the employers in relation to the
management of Travancore. Titanium Preducts Ltd.
(Thiruvananthapuram) and their workman, which was
received by the Central Government on 10-10-2011.

[No. L~43012/8/2009-IR. (M)]
JOHAN TOPNQ, Under Secy.

ANNEXURE

INTHECENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM- LABOUR COURT, ERNAKULAM

Present : Shri. D. Sreevallabhan, B.Sc., LL.B.,
Presiding Officer

(Tuesday the 20th day of September, 2011 /29th
Bhadrapada, 1933)

1.D.29/2009

The General Secretary,

Titanium Products Labour Union,
INTUC House, Kunnumpuram,
Thiruvananthapuram-695 001.

Union

(In person)

The Managing Director,
Travancore Titanium Products Ltd.,
Post Box No.1,
Thiruvananthapuram - 695 021.

Management

(In person)

This case coming up for final hearing on 20-9-2011
and this Tribunal-cum-Labour Court on the same day
passed the following,

AWARD

This is a reference under Section 10(1)(d) of
Industrial Disputes Act, 1947.

The reference is :

“Whether the action of the management of M/s.
Travancore Titanium Products, Trivandrum in not
granting customary concession of extension of
service to Shri. P.J.Stephen, Work No.1520, in spite
of being medically fit, by two years from 1-10-2008 is
justified? What relief the workman is entitled to?”

2. After appearance of both parties union filed claim
statement and management filed written statement. After
submitting the pleadings the case was posted for evidence.
In spite of several adjournments union did not adduce
any evidence. As the union remained absent without any
representation on today union was declared exparte.
Management though represented has not adduced any
evidence. It was submitied on behalf of the management
that the claim put forward by the union is not genuine and
legal. Since union has not adduced any evidence to
substantiate that the action of the management in not
granting customary concession of extension of service to
Shri P.J.Stephen, Work No.1520 is not justifiable, it is to
be presumed that there is no existing dispute for
adjudication. Hence an award can be passed by holding
that the action of the management is justifiable.

In the result an award is passed to the effect that the
action of the management of M/s. Travancore Titanium
Products, Trivandrum in not granting customary
concession of extension of service by two years from
1-10-2008 to Shri P.J.Stephen, Work No. 1520 is justified.

The award will come into force one month after its
publication in the official gazette,

Dictated to the Personal Assistant, transcribed and
typed by her, corrected and passed by me on this the 20th
day of September, 2011.

D.SREEVALLABHAN, Presiding Officer

Appendix - NIL
T fEeett, 10 TRy, 2011
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[H. TE-43011/1/2009- 3R (TA) |
New Delhi, the 10th October, 2011
S.0. 3215.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 20/2009)
of the Central Government Industrial Tribunal/Labour Court,
Ernakulam now as shown inthe Annexure in the Industrial
Dispute between the employers in relation to the
management of Travancore Titanium Products Ltd.
{Thiruvananthapuram) and their workman, which was
recetved by the Central Government on 10-10-2011,
[No. L-43011/1/2009-1R {M)]
JOHAN TOPNO, Under Secy.
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ANNEXURE
INTHE CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM- LABOUR COURT, ERNAKULAM
Present ; Shri. D. Sreevallabhan, B.Sc., LL.B.,
Presiding Officer
(Tuesday the 20th day of September, 2011 /29th
Bhadrapada, 1933)
L.D. 20/2009
The General Secretary,
Titanium Products Labour Union,
INTUC House, Kunnumpuram,
Thiruvananthapuram 695 001.

Union

(In person)
The Managing Director,
Travancore Titanium Products Ltd.,

Post Box No.1,
Thiruvananthapuram - 695 021.

Management

(In person)

This case coming up for final hearing on 20-9-2011
and this Tribunal-cum-Labour Court on the same day
passed the following.

AWARD

This is a reference under Section 10(1)d) of Industrial
Disputes Act, 1947,

The reference is :

“Whether the action of the management of M/s.
Travancore Titanium Products, Trivandrum in not
granting customary concession of extension of
service to Shri Gopalakrishnan Nair N. Work No.
9123 in spite of being medically fit, by two years
from 1-9-2008 is justified? What reliefthe workman
is entitled to?”

2. After appearance of both parties union filed claim
statement and management filed written statement. After
submitting the pleadings the case was posted for evidence.
In spite of several adjournments union did not adduce
any evidence. As the union remained absent without any
representation on today union was declared ex parte.
Management though represented has not adduced any
evidence. It was submitted on behalf of the management
that the claim put forward by the union is not genuine and
legal. Since union has not adduced any evidence to
substantiate that the action of the management in not
granting customary concession of extension of service to
Shri Gopalakrishnan Nair N. Work No.9123 is not justifiable,
it is to be presumed that there is no existing dispute for
adjudication. Hence an award can be passed by holding
that the action of the management is justifiable.

In the result an award is passed to the effect that the
action of the management of M/s. Travancore Titanium
Products, Trivandrum in not granting customary
concession of extension of service by two years from

1-9-2008 to Shri Gopalakrishnan Nair N. Work No. 9123 is

justified. ,
The award will come into force ofie:‘month after its
publication in the official gazette.

Dictated to the Personal Assistant, transcribed and
typed by her, corrected and passed by me on this the 20th
day of September, 2011, _

D. SREEVALLABHAN, Presiding Officer
Appendix - NIL
¢ faeetl, 10 STRIET, 2011
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[¥. TE-43012/2/2009-3T8 AR (TA) ]
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New Delhi, the 10th October, 2011
5.0. 3216.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 21/2009)
of the Central Government Industrial Tribunal/Labour Court
Ernakulam now as shown in the Annexure in the Industriat
Dispute between the employers in relation to the
management of Travancore Titanium Products Ltd.
(Thiruvananthapuram) and their workman, which was
received by the Central Government on 10-10-2011,
[No. L-430122/2009-1R (M)]
JOHAN TOPNO, Under Secy.
ANNEXURE
IN THE CENTRAL GOVERNMENT [INDUSTRIAL
TRIBUNAL- CUM-LABOUR COURT, ERNAKULAM
Present: Shri. D. Sreevallabhan,
B.Sc., LL.B,, Presiding Officer
{Tuesday the 20th day of September, 2011 /29th
Bhadrapada, 1933)
1. D. 21/2009
: The General Secretary,
Titanium Products Labour Union,
INTUC House, Kunnumpuram,
Thiruvananthapuram-695 001.
(In person)
: The Managing Director,
Travancore Titanium Products Ltd.,
Post Box No.1,
Thiruvananthapuram - 695 021.
(In person)
This case coming up for final hearing on
20-9-201 land this Tribunal-cum-Labour Court on the same
day passed the following.

Union

Management
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AWARD

This is a reference under Section 10(1Xd) of Industrial
Disputes Act, 1947,

The reference is :

“Whether the action of the management of M/s.
Travancore Titanium Products, Trivandrum in not
granting customary concession of extension of
service to Shri Joseph P. Work No.1558, in spite of
being medically fit, by two years from 1-10-2008 is
Jjustified? What relief the workman is entitled to?”

2. After appearance of both parties union filed claim
statement and management filed written statement. After
submitting the pleadings the case was posted for evidence.
In spite of several adjournments union did not adduce any
evidence. As the union remained absent without any
representation on today union was declared exparte.
Management though represented has not adduced any
evidence. It was submitted on behalf of the management
that the claim put forward by the union is not genuine and
legal. Since union has not adduced any evidence to
substantiate that the action of the management in not
granting customary concession of extension of service to
Shri Joseph P. Work No.1558 is not justifiable, it is to be
presumed that there is no existing dispute for adjudication.
Hence an award can be passed by holding that the action
of the management is justifiable.

In the result an award is passed to the effect that the
action of the management of M/s. Travancore Titanium
Products, Trivandrum in not  granting customary
concession of extension of service by two years from
1-10-2008 to Shri Joseph P. Work No.1558 is justified,

The award will come into force one month after its
publication in the official gazette.

Dictated to the Pefsonal Assistant, transcribed and
typed by her, corrected and passed by me on this the
20th day of September, 2611.

D. SREEVALLABHAN, Presiding Officer.
Appendix-NIL
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New Deihi, the 10th October, 2011

5.0. 3217.—In pursuance of Section 17 of the

Industrial Disputes Act, 1947 (14 of 1947), the Central -

LR L A L s L DR

Government hereby publishes the award (Ref. No. 6/2009 )
of the Central Govemment Industrial Tribunal/Labour Court
Ernakulam now as shown in the Annexure in the Industrial
Dispute between the employers in relation to the
management of Travancore Titanium Products Ltd.
(Thiruvananthapuram) and their workman, which was
received by the Central Government on 10-10-2011.

[No. L-43011/472008-IR (M)]
JOHAN TOPNQ, Under Secy.
ANNEXURE

IN THE CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL- CUM-LABOUR COURT, ERNAKULAM

Present: Shri. D. Sreevallabhan,
B.Sc., LL.B., Presiding Officer

(Tuesday the 20th day of September, 2011 /29th
Bhadrapada, 1933)

I. D. 21/2009
: The General Secretary,
Titanium Products Labour Union,

INTUC House, Kunnumpuram,
Thiruvananthapuram-695 001.

Union

(In person)

Management : The Managing Director,
Travancore Titanium Products Ltd.,
Post Box No.1,

Thiruvananthapuram - 695 021.
{In person)

This case coming up for final hearing on
20-9-201 1 and this Tribunal-cum-Labour Court on the same
day passed the following.

AWARD

This is a reference under Section 10(1)d) of Industrial
Disputes Act, 1947.

The reference is .

“Whether the action of the management of M/s.
Travancore Titanium Products, Trivandrum in not
granting customary concession of extension of
service, being medically fit, by two years from
1-6-2008 to Shri A.Sreedharan Nadar, work No.1535
is justified? What relief the workman is entitled to?”

2. After appearance of both parties union filed
claim statement and management filed written statement. A
rejoinder was also filed by the union. After submitting the
pleadings the case was posted for evidence. In spite of
several adjournments union did not adduce any evidence.
As the union remained absent without any representation
on today union was deciared exparte. Management though
represented has not adduced any evidence. It was
submitted on behalf of the management that the claim put
forward by the union is not genuine and legal. Since union
has not adduced any evidence to substantiate that the
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action of the management in not granting customary
concession of extension of service to Shri. A. Sreedharan
Nadar, work No.1585 is not justifiable, it is to be presumed
that there is no existing dispute for adjudication. Hence an
award can be passed by holding that the action of the
management is justifiable.

In the result an award is passed to the effect that the
action of the management of M/s. Travancore Titanium
Products, Trivandrum in not granting customary
concession of extension of service by two years from
1-6-2008 to Shri A. Sreedharan Nadar, work No.1585 is
justified.

The award will come into force one month afler its
publication in the Official Gazette.

Dictated to the Personal Assistant, transcribed and
typed by her, corrected and passed by me on this the
20th day of September, 2011.

D. SREEVALLABHAN, Presiding Officer
Appendix - NIL
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New Delhi, the 10th October, 2011

5.0. 3218.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Govemnment hereby publishes the award (Ref. No. 5/2009 )
of the Central Government Industrial Tribunal/Labour
Court, Ernakulam now as shown in the Annexure in the
Industrial Dispute between the employers in relation to
the management of Travancor Titanium Products Ltd.
(Thiruvananthapuram) and their workman, which was
received by the Central Government on 10-10-2011.

[No. L43011/5/2008-IR (M)]
JOHAN TOPNO, Under Secy.

ANNEXURE

IN THE CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL- CUM-LABOUR COURT, ERNAKULAM

Presemt: Shri. D. Sreevallabhan,
B.Sc., LL.B,, Presiding Officer

{Tuesday the 20th day of September, 2011 /29th
Bhadrapada, 1933)

L D. 52009

: The General Secretary,
Titanium Products Labour Union,
INTUC House, Kunnumpuram,
Thiruvananthapuram-695 001,

(In person)
: The Managing Director,
Travancore Titanium Products Ltd.,

Post Box No.1,
Thiruvananthapuram-695 021.

(In person)

This case coming up for final hearing on
20-9-201 1 and this Tribunal-cum-Labour Court on the same
day passed the following.

AWARD

This is a reference under Section 10(1Xd) of Industrial
Disputes Act, 1947.

The reference is :

“Whether the action of the management of
M/s. Travancore Titanium Products, Trivandrum in
not granting customary concession of extension of
service, being medically fit, by two years from
1-6-2008 to Shri P. Salim, Work No.1562 is justified?
What relief the workman is entitled to?”

2. After appearance of both parties union filed
claim statement and management filed written statement. A
rejoinder was also filed by the union. After submitting the
pleadings the case was posted for evidence. In spite of
several adjournments union did not adduce any evidence.
As the union remained absent without any representation
on,today union was declared exparte. Management though
represented has not adduced any evidence. It was
submitted on behalf of the management that the claim put
forward by the union is not genuine and legal. Since union
has not adduced any evidence to substantiate that the
action of the management in not granting customary
concession of extension of service to Shri P. Salim, Work
No.1562 is not justifiable, it is to be presumed that there is
no existing dispute for adjudication. Hence an award can
be passed by holding that the action of the management is
justifiable,

Int the result an award is passed to the effect that the
action of the management of M/s. Travancore Titanium
Products, Trivandrum in not granting customary
concession of extension of service by two years from
1-6-2008 to Shri P. Salim, Work No.1362 is justified.

The award will come into force one month after its
publication in the Official Gazette.

Dictated to the Personal Assistant, transcribed and
typed by her, corrected and passed by me on this the 20th
day of September, 2011.

D! SREEVALLABHAN, Presiding Officer
Appendix - NIL

Union

Management
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8.0. 3219.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 4/2009 )
of the Central Government Industrial Tribunal/Labour
Court, Ernakulam now as shown in the Annexure in the
Industrial Dispute between the employers in relation to
the management of Travancore Titanium Products Ltd.
(Thiruvananthapuram) and their workman, which was
received by the Central Government on 10-10-2011,

[No. L-43011/6/2008-IR (M)]
JOHAN TOPNO, Under Secy.
ANNEXURE

IN THE CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL- CUM-LABOUR COURT, ERNAKULAM

Present: Shri. D. Sreevallabhan,
B.Sc., LL.B., Presiding Officer
(Tuesday the 20th day of September, 2011/29th
Bhadrapada, 1933)
I. D. 4/2009
: The General Secretary,
Titanium Products Labour Union,

INTUC House, Kunnumpuram,
Thiruvananthapuram-695 001,

Union

(In person)

: The Managing Director,
Travancore Titanium Products Ltd.,
Post Box No.1,
Thiruvananthapuram-695 021.

(In person)

This case coming up for final hearing on
20-9-2011 and this Tribunal-cum-Labour Court on the same
day passed the following.

AWARD

This is a reference under Section 10{1}(d) of Industria)
Disputes Act, 1947.

The reference is

Management

“Whether the action of the management of
M/s, Travancore Titanium Products, Trivandrum in
not granting customary concession of extension of

service, being medically fit, by two years from
1-6-2008 to Shri C. Mohanan, Work No.1425 is
Jjustified? What relief the workman is entitled to?”

2. After appearance of both parties union filed claim
statement and management filed written statement. A
rejoinder was also filed by the union. After submitting the
pleadings the case was posted for evidence. In spite of
several adjournments union did not adduce any evidence.
As the union remained absent without any representation
on today union was declared exparte. Management though
represented has not adduced any evidence. it was
submitted on behalf of the management that the claim put
forward by the union is not genuine and legal. Since union
has not adduced any evidence to substantiate that the
action of the management in not granting customary
concession of extension of service to Shri C. Mohanan,
Work No.1425 is not justifiable, it is to be presumed that
there is no existing dispute for adjudication. Hence an award
can be passed by holding that the action of the
management is justifiabie.

In the result an award is passed to the effect that the
action of the management of M/s. Travancore Titanium
Products, Trivandrum in not granting customary
concession of extension of service by two years from
1-6-2008 to Shri C. Mohanan, Work No. 1425 is justified.

The award will come into force one month after its
publication in the Official Gazette,

Dictated to the Personal Assistant, transcribed and
typed by her, corrected and passed by me on this the 20th
day of September, 2011.

D. SREEVALLABHAN, Presiding Officer
Appendix - NIL
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New Delhi, the 10th October, 2011

5.0. 3220.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 18/2009)
of the Central Government Industrial Tribunal/Labour
Court, Emakulam now as shown inthe Annexure in the
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Industrial Dispute between the employers in relation to
the management of Travancore Titanium Products Lid.
(Thiruvananthapuram) and their workman, which was
received by the Central Government on 10-10-2011.
[F. No. L-43012/15/2008-IR (M)]
JOHAN TOPNGO, Under Secy.
ANNEXURE
IN THE CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL- CUM-LABOUR COURT, ERNAKULAM
Present: Shri. D). Sreevallabhan,
B.Sc., LL.B,, Presiding Cfficer
(Tuesday the 20th day of September, 2011/29th
Bhadrapada, 1933)

L.D. 18/2009
: The General Secretary,

Titanium Products Labour Union,
INTUC House, Kunnumpuram,
Thiruvananthapuram-695 001.

(In person)

: The Managing Director,
Travancore Titanium Products Ltd.,
Titanium P. O.,

Trivandrum- 695 021.
(In person)

This case coming up for final hearing on
20-9-201 1 and this Tribunal-cum-Labeur Court on the same
day passed the following ;

AWARD

This is a reference under Section 10(1)Xd) of Industrial
Disputes Act, 1947.

The reference is :

“Whether the action of the management of

M/s. Travancore Titanium Products, Trivandrum in

not granting customary concession of extension of

service, being medically fit, by two years from

1-8-2008 to Shri S. Sreekantan Nair, Work No.1772 is

justified? To what relief the workman is entitled to?”

2. After appearance of both parties union filed
claim statement and management filed written statement.

After submitting the pleadings the case was posted for

evidence. In spite of several adjournments union did not
adduce any evidence. As the union remained absent
without any representation on today union was declared
exparte. Management though represented has not adduced
any evidence. It was submitied on behalf of the
management that the claim put forward by the union is not
genuine and legal. Since ‘union has not adduced any
evidence to substantiate that the action of the management
in not granting customary concession of extension of
service to Shri. S. Sreekantan Nair, Work No.1772 is not
justifiable, it is to be presumed that there is no existing
dispute for adjudication. Hence an award can be passed
by holding that the action of the management is justifiable.

Union

Management

In the result an award is passed to the effect that the
action of the management of M/s Travancore Titanium
Products, Trivandrum in not granting customary
congession of extension of service by two years from
1-8-2008 to Shri S. Sreekantan Nair, work No.1772 is
Jjustified.

The award will come into force one month after its
publication in the official gazette.

Dictated to the Personal Assistant, transcribed and
typed by her, corrected and passed by me on this the 20th
day of September, 2011,

D. SREEVALLABHAN, Presiding Officer
Appendix - NIL '
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New Delhi, the 10th October, 2011

S.0. 3221.—In pursuance of Section 17 of the
Industriai Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 66/1999)
of the Central Government Industrial Tribunal-cum-Labour
Court, Kanpur now as shown in the Annexure, in the
Industrial Dispute between the management of Zonal
Manager, UCO Bank, and their workmen, received by the
Central Governmenton 10-10-2011,

[No.L-i2012/211/1998-IR (B-II)]
RAMESH SINGH, Desk Officer

ANNEXURE
BEFORE SRI RAM PARKASH, HJS, PRESIDING

OFFICER, CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOR COURT, KANPUR.
Industrial Dispute No. 66 of 99
Between
Srt Anoop Kumar Sharma,
C/oSriB P Saxena,
426, W-2 Basant Vihar,
Kanpur
And
The Zonal Manager,
UCOBank,
Zonal Office,
23, Vidhan Sabha Marg,
Lucknow.



8280 THE GAZETTE OF INDIA: NOVEMBER 12,201 1/KARTIKA 21, 1933

[ParT 1TI—Sec. 3(ii)]

AWARD

1. Central Government, MoL, New Delhi vide
netification No.L-12012/211/98-IR(B-1I) dated 23-3-99, has
referred the following dispute to this tribunal for
adjudication—

2. Whether the action of the management of UCO
Bank to terminate the service of Sri Anoop Kumar Sharma,
Peon w.e.f., 21-5-95without observing the provisions of ID
Act, is justified or not? If not to what relief the workman is
entitled to?

3. Briefly stated facts of the case are that the claimant
was appointed by the opposite party bank at its different
branches for the following spells—-

20-8-92 to 31-5-93 at Shujatganj Branch
14-8-93 to 8-2-94 at Lajpat Nagar Branch
11-3-94 to 20-5-95 at Shujatganj Branch

4. It is further stated that the Claimant during the
aforesaid period have completed ‘more than 240 days of
continuous service, he was not paid his regular wages as
compared to the staff working as peon, he was never given
any appointment letter of termination letter by the branch,
he performed the regular and permanent work of a peon at
the different branches of the bank, at the time of termination
of his services neither he was given any notice, notice pay
or retrenchment compensation, therefore, the bank,
committed breach of section 25F of Industrial Disputes
Act, 1947, taking work of regular and permanent nature
and without providing pay at admissible rate amounts to
unfair labour practice, therefore, the claimant has claimed
that he be directcd to be reinstated in the service of the
bank with full back wages and all consequential banefits,

5. The opnasite party has refuted the clo.m of the
claimant oit a number of grounds. 1t is alleged by them that
the claimant was never appointed by the bank as claimed
by him, He was engaged by the bank for mitigating the
exigency and ternporary work of the bank from time to time
for which he was paid remuneration through vouchers, He
never completed 240 days or more as claimed by him. He is
not a workman as defined under the provisions of the Act.
The claimant was never paid any wages as are being paid
to the regular and permanent employee of the bank. The
bank has never terminated the services of the claimant,
entire allegations levelled by the claimant are false bogus
and are not having any merit under the provisions of the
Industrial Disputes Act, therefore, the claimant is not
entitled for any relief as is claimed by him and his claim is
liable to be rejected.

6. Claimant has also filed rejoinder but nothing new
has been alleged therein except reiterating the fact already
pleaded by him in his claim statement.

7. The short question in this case to be decided is
whether the claimant has worked for 240 days or more in a

calendar year preceding the date of his termination which
is21-5-95

8. Opposite party has specifically contended that
the claimant was never appointed on the post of peon. It is
stated by them that according to the exigencies of work
the claimant was engaged on daily rate basis to fetch’ water
and was paid daily through vouchers. '

9. Claimant has also admitted that he was not issued
any appointment letter. He was not given any termination
letter. He also admitted that the payment of his wages was
made through vouchers either or weekly of after 15 days.
He stated that he does not know the peried of the voucher
which he has filed.

10.1 have examined the documentary evidence filed
by both the parties.

11.Claimant has filed two documents vide list 1/] the
paper is 17/2. Itis a photocopy of the letter which is interse
correspondence between the banks which does not relate
to the workman. Another paper is photocopy of a voucher
of Rs. 180 dated 1-6-94, the original of this has also been
filed which is paper no. 27/2 which shows that he was paid
sum amount of Rs.180.

12. Claimant has also made an appiication to summeon
the record from the opposite party. It is the contention of
the opposite party that whatever the record was summoned
they have filed it and they have not with held the documents
with malafide intention.

13.Opposite party has filed the photocopy of the
same voucher of Rs.180. In addition they have also filed
photo copy of a voucher showing an amount of Rs.15
dated 23-6-93.

14, The termination date in the reference order is
dated 21-5-95. There is no other voucher except mentioned
above. The claimant has also filed certain documents
through application dated 17-3-11. [ have also considered
all these documents. He has shown the detaii of working
days at Shujatganj Branch as on 31-12-93, It comes out to
only 196 days.

15.Therefore initially the burden lies on the claimant
to prove that he had worked for 240 days or more
continuously before the date of his termination. From the
decumentary or oral evidence the claimant has not been
able to prove his case.

16. Management has placed reliance upon a decision
2005 LLR 1 Supreme Court of [ndia in between MP Electricity
Board Versus Hari Ram, and others.

17.The Hon’ble Apex Court held that in the absence
of documentary prove about continuous working of the
working pertaining to a particular period, the workman
cannot be held to have worked for a continuous period of
240 days. The initial burden of prove to establish that the
workman has worked continuously for 240 days will rest
upon the workman and not upon the management.

18. Another decision given by the opposite party is
2004 (103)FLR 192, SC, Rajasthan State Ganganagar Mills
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Limited and State of Rajasthan and others. The ﬂon’ble
Supreme Court held that mere filing of an affidavit and
giving his own statement before the labor court - not enough
evidence to prove the fact to establish that the workman
has worked 240 days or more.

19 Workman has placed reliance upon a decision
2005 (105) FLR page 383 SC in between. Bank of Baroda
and Ghimar Bhai Harji Bhai Rabri.

20. In the aforesaid case the claimant has produced
the payment vouchers for the relevant period and then the
tribunal had come to the conclusicn that the workman had
worked for more than 240 days.

21. But in the present case there are only two
vouchers dated 11-6-94 and 23-6-94 filed by the parties.
From these two vouchers it cannot be held that the workman
had completed more than 240 days preceding 12 calendar
months from the date of his termination. It has alsoc been
observed that the opposite party has not committed any
malafide. They have come out with clean hand. When
witness of the management MW.| Sri B. S. Shukla whoisa
retired branch manager who has deposed on oath stating
that the workman had never completed 240 days in a
calendar year. He has not been cross examined. Therefore
his evidence remains un-cotroverted which cannot be
belied.

22 There is no such contention of the claimant that
his attendance was marked in muster roll or in attendance
register. He has not summoned any such type of
documents from the opposite party. Therefore from the
evidence which has been produced by the claimant it is
difficult to prove that he has worked for 24D days
continuously with the bank.

23. Therefore, the claimant has failed to discharge
his burden.
24. Accordingly the reference is answered against
the claimant and in favor of the management.
RAM PARKASH, Presiding Officer
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New Delhi, the 11th October, 2011

$.0.3222 —Inpursuance of Section |7 of the Industrial
Disputes Act, 1947 (14 of 1947), the Central Government
hereby publishes the Award (Ref. No.30/1999 ) of the
Central Government Industrial Tribunal-Cum-Labour Court

Kanpur as shown in the Annexure in the Industrial
Dispute between the management of Dena Bank, and
their workmen, received by the Central Government
on 11-10-2011.

[No. L-12012/186/1998-IR (B-II)]
RAMESH SINGH, Desk Officer
ANNEXURE

BEFORE SRI RAM PARKASH, HJS, PRESIDING
OFFICER, CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT, KANPUR.

Industrial Dispute No. 30 of 1999
Between—

Sri Arun Kumar Singh,
C/oSri B P Saxena,
425, W-2 Basant Vihar,
Kanpur.

And

Dena Bank

The Regional Manager,
DB, 28A Praveen House,
Vidhan Sabha Marg,
Lucknow.

AWARD

1.Central Government, MoL, New Delhi vide
notification no.L-12012/186/98/IR(B-11) dated 24-2-99, has
referred the following dispute for adjudication to this
tribunal—

2. Whether the action of the management of Dena
Bank in terminating of Sh. Arun Kumar Singh from his
services with effect from 13-4-94 is justified? If not what
relief the workman is entitled to?

3. Briefly stated facts giving rise to the present dispute
is that Sri Arun Kumar Singh was appointed as peon on
24-7-75 and posted at Moradabad Branch of the bank.
The work and conduct of the workman was good and he
was promoted as clerk-cum-cashier in November 1978 and
posted at Kanpur Branch of the Bank.Thereafter the
Regional Manager of the bank served the applicant with
charge sheet cum suspension order dated 18-8-84, over
some fraud alleged to be committed by the workman. The
time when the charge sheet was served upon the workman
by the Regional Manager he was under administrative
control of Regional Office, New DeJhi.

4, It is alleged that as a consequences of filing of
FIR the pelice instituted a case against the applicant before
the Metropolitan Magistrate VII, Kanpur Nagar. In the
said case the applicant was acquitted by the said court on
25-3-92. After the acquittal of the workman the bank
instituted a enquiry against the applicant. For conducting
the inquiry the Regional Manager appointed Sri R.K. Gupta
as enquiry officer, the said enquiry officer commenced the
enquiry on i2-8-92 and concluded the same on 22-9-93,
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During the course of conduct of enquiry there was flagrant
denial of natural justice to the workman due to which the
enquiry conducted stood vitiated? After the conclusion of
the enquiry report was submitted by the enquiry office
before the Regional Manager / Disciplinary Authority and
on the basis of report of enquiry officer, the disciplinary
authority inflicted the punishment of dismissal from bank’s
service without notice with immediate effect vide order
dated 13-4-94. Appeal preferred by the workman against
the order of the punishment did not find favor and was
accordingly rejected vide order dated 18-3-96. The workman
has further assailed the action of the opposite party bank
on the ground that there was flagrant denial of natural
justice in the course of disciplinary action as much as the
inspection of the documents prayed for at page No.2 of the
proceedings recorded on 22-9-93 was not afforded by the
enquiry officer, the findings of the enquiry officer which
was concurred by the disciplinary authority are perverse.
M. W.2 produced as witness before the enquiry officer was
a tutored witness and since the findings are based on the
evidence of this witness who was a tutored witness, the
findings of enquiry officer are perverse. The enquiry officer
failed to consider the vital point that the instruments which
are the basis of withdrawal of amount are passed in the
bank after verifying the signatures on these instruments
with the signature specimen card. In fact it is a case of no
evidence; therefore, any finding based on no evidence is
no finding in the eye of law. As all the payments were made
after verifying the signatures of the accountholder from
the specimen signature card therefore, it must be presumed
that the payments of the instruments are genuine. If it is so
how it can be presumed that fraud was committed
particularly when there were no complaint from even a single
account holder against the workman.

5. Since it is the allegation leveled against the
workman that the instruments that is withdrawal form are
missing therefore there was no evidence that the workman
posted the entries.

6. In view of above it has been prayed that the entire
action of the opposite party is neither legal nor justified
therefore, the punishment order as well as appellate order
is liable to be set aside and the workman is entitied to be
reinstated in the service of the bank with continuity of
service, full back wages and all consequential benefits
attached with the post.

7. The opposite party bank filed reply wherein it is
not disputed that the workman was appointed as clerk cum-
cashier in November 1978, The workman was assigned the
job of ledger keeper of saving bank account counter. During
the course of his duties the workman fraudulently and with
malafide intention of causing illegal gain to himself and
illegal loss to the bank made certain fictitious credit entries
in certain saving bank accounts and later on the workman
withdrew these amounts in coltusion with the holders of
the respective saving bank accounts thus defrauded the
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bank and caused huge financial loss to the bank. The bank
after detection of the aforesaid fraud lodged a FIR against
the workman on 5-8-84 and thereafter the workman was
served with a charge sheet dated 18-8-84 by the Regional
Manager of the bank. The workman was given benefit of
doubt in the said criminal case and was acquitted on
25-3-92. It is wrong to say that during the course of enquiry
any violation of natural justice was done and on the
contrary enquiry was properly conducted and the workman
was given full opportunity of hearing during the conduct
of enquiry. Enquiry officer has given its finding that the
charges of misappropriation leveled against the petitioner
have been proved beyond doubt. The workman has been
rightfully dismissed as he has been found guilty of
misappropriation of bank’s fund. The grounds mentioned
in appeal were not found satisfactory by the appellant
authority as such the appeal was rightly rejected on
18-3-96. Full opportunity of hearing and to defend the case,
the petitioner was afford adequate opportunity.

8. Since the charge leveled against the workman was
found proved therefore he was rightly punished and as
such there was no occasion for the petitioner to raise the
alleged dispute before the Industrial Forum. It is further
stated that there was also no occasion for the workman to
file conciliation proceedings after he was found guilty of
gross misconduct. The workman was rightly punished
and it is wrong to say that there was any denial of natural
justice in conduct of enquiry proceedings. It is also denied
that the finding of the enquiry officer is perverse. In fact
the evidence of MW 2 is misquoted. The withdrawal forms
have been surreptitiousty removed by the workman. The
credit and debit entries are in the hand writing of the
petitioner. There are no related entries of such account in
the subsidiary. Lastly it is once again reiterated by the
opposite party bank that the workman was rightly removed/
dismissed from the service of the bank after charge was
found proved against the workman. Therefore, it has been
prayed by the opposite party that the claim of the workman
is liable to be rejected being devoid of merit and it be further
held that the workman is not entitled for any reliefas claimed
by him in his claim petition.

9. The workman has also filed rejoinder but nothing
new has been pleaded therein except reiterating the stand
of the claim petition.

10.Heard and perused the record at length.

11. T would like to place brief description of the
documents filed by the management before the enquiry
officer. The documents placed by the management vide list
dated 3-4-02 numbering from CN 1/ MD-1to CN/1-MD/51,
will form the record of this Award.

12.These documents are cashier cash scroll of
different dates, ledger folio of $/B Account No. 1405
(photocopy), Cash Scrolls of officers of different dates,
copy of the cheque, copy of the subsidiary of different
dates, photocopy of ledger folio of saving bank account
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number 2262 Ext. CN-7/MD-19, and the officer cash scroll
and cashier cash scroll and subsidiary register relating to
this period and photocopy of other photocopy of Leger
numbers have been filed.

13. Opposite party has also filed in original the
documents that is charge sheet-cum-suspension order,
finding of the enquiry officer, original reply of Arun Kumar
Singh against the finding of the enquiry officer, Original
Appeal Filed by the CSE, Original proceeding of person
hearing, Original dismissal order and Eight original bank
register vide lit 57/1.

14. Opposite party has also filed original inquiry
proceedings.

15. Claimant had also filed a document which is of
Dena Bank Regional Office Lucknow Memorandum No. so
and so dated 13-4-94, '

16.Claimant had adduced himself as w.w.t Sri Arun
Kumar Singh. He has adduced himself on 29-6-2004 at the
stage when the matter was being heard on a preliminary
issue that is whether the domestic inquiry conducted
against the CSE, was just and fair.

17. It is pertinent to mention that in this case the
domestic inquiry was found to be vitiated by an order of
my learned predecessor. Thereafter the opposite party was
permitted to prove the charges against the CSE .

18. 1 have perused the entire documentary as well as
oral evidence available on the record of the case.

19.To prove the charges the opposite party has
produced a witness M.W.2 Sri Manohar Sadashive who
retired as a Manager Dena Bank Lucknow.

20. It is the contention of the authorized
representative for the claimant that to prove the charge
against the workman the burden lies on the opposite party.
There is a force in the contention. Initially the burden lies
on the management.

21. The management has served the charge sheet
upon the workman which contains 21 charges. Paper No.
57/2-10 is the original charge sheet which shall form part of
this award. I would like to reproduce the contents of charge
no.l-

*“that while working as a cashier-cum-clerk at our
Kanpur Branch during August 83 to April 84 you
were attending to S/B Accounts counter as ledger
keeper. During the course of your duties you
fraudulently and with malafide intention of cheating
the bank made fictitious credit entries in certain
saving bank accounts. These amounts were later
withdrawn by you in collision with the holders of the
respective saving bank accounts thus defrauding
the bank.”

22. That on 15-9-83 a cash cheque for Rs. 900 drawn
on saving bank account no. 1405 of Sri Satyendra Singh
bearing the folio number written by you and your initials

for having debited the amount in saving bank account
No. 1405 was sent by you to the passing officer for payment.
The cheque was passed by the passing officer and the
payment made by the cashier, The amount of the cheque
was in fact was not debited to the saving bank account
No. 1405 by you. While writing the saving bank subsidiary
register for the day you did not indicate the payment of
Rs.900 made in S/B account no. 1405. However the same
was included in the payment of Rs. 100 made in saving
bank account No. 1939 which was deliberately shown as
Rs. 1000 so that the day book could be balanced. You also
removed/destroyed the relevant cheque from the bank
record.

23. Now it has to be seen whether the opposite party
has been able to prove the aforesaid charge. Opposite party
has produced the evidence of MW. 2 Manohar Sadashiv
on oath who is a retired manager as well as documentary
evidence in the shape of subsidiary register cashier cash
scroll, register officer cash scroll etc. In the examination in
chief M.W. 2 stated on oath that he was posted at Dena
Bank Kanpur during the period 1983 and on wards. He was
posted as an officer. During his period Sri Arun Kumar
Singh (CSE) was posted at Kanpur branch of Dena Bank.
He used to sit at Saving Banks Account Section of the
branch. His job was to make relevant entries in the ledger
after debiting the amount and he used to put his initials on
the cheque, thereafter, he used to send the cheque to him
for verification. His job was to make an entry of deposit in
the ledger. His job was also to write the subsidiary register
in the evening. 1f it was found that there is a less balance in
the account of some account holder then after checking
the ledger he used to return the cheque to the customer. He
stated that the opposite party has filed subsidiary register.
In this register the entries dated 15-9-83 has been made by
Sri Arun Kumar Singh. At page number 171 there is an
entry of Rs. 1000 encircled in red ink in the court. Factually
this was an entry for 100 only; as there was a cheque of Rs.
100 but Sri Arun Kumar Singh made it to read out as Rs.
1000 where as in facta cheque for Rs. 100 was received in
$/B Account Number 1939. CSE after putting his signature
on the cheque sent the same to him for passing. After
scrolling the entries in the cash scroll were made by him
which is at page No. 114 (66/1222). [ have examined the
original register which is before me and I find that in this
register against account No. 1939 there is an entry of
Rs. 100 only. This entry has been made by M. W. 2. Afier
doing this entry and passing the cheque he sent this cheque
to the cashier to make the payment. On the same day the
CSE has sent another cheque for Rs.900 for passing the
same against account No. 1405. M W. 2 has made the
relevant entries in the same register at serial no. 90 at page
No, 114, which is of Rs. 900. After passing the cheque he
sent this cheque to the cashier for making the payment.
Opposite party has also filed the cashier’s cash scrol| for
the period 25-9-82 to 21-10-83. At page No. 357 dated
15-9-83 there is an entry of Rs. 900 against account No. 1405.
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It is stated by him that this cash scroll register entrics were
made by the then cashier Sri Dharmveer Srivastava. He has
werked with Sri Srivastava for more than four years;
therefore he recognizes his hand writing. CSE who has
prepared the subsidiary on that day there is no entry of
Rs.900 in SB Account No. 1405 on 15-9-83. There is no
mention of account No. 1405 in any of the entries of the
subsidiary register. Witness has further stated that to make
an adjustment of Rs. 900 CSE made an entry of Rs. 1000 in
place of Rs. 100 in account no 1939, which was done with
the purpose that the day book could be tallied in the
evening. These balancing have to be done from officer
cash scroll and paying cashier cash scroll register. If CSE
had not made an entry of Rs. 1000 in place of Rs.100, then
the account of the branch could not have been tallied in
the evening of 15-9-83, and there could be a difference of
Rs.900 Witness goes on to state that in the evening the
cashier used to send the cheque to the relevant departments
and this cheque of Rs.900 was sent by him to Sri Arun
Kumar Singh. Sri Arun Kumar Singh destroyed /misplaced
of this cheque of Rs.900. He further stated that all the
vouchers and cheque which were dealt with by the branch
on previous working day were handed over to the Dafiry
inthe morning on the next working day to bundle the same.
The cheque of Rs. 900 was not found in this bundle.

24. Similarly the management has adduced evidence
on charge No. 3 which is being reproduced that is on
3-11-83, a cash cheque for Rs.10060 drawn on SB Account
No. 1405 of Sri Satyendra Singh bearing the folio number
written by you and your initials for having debited the
amount in saving bank account number 1405 was sent by
you to the passing officer for payment. The cheque was
passed by the passing officer and the payment made by
the cashier. The amount of the cheque was in fact not
debited in the saving bank account No. 1405 by you. While
writing the saving bank subsidiary register of the day you
did not indicate the payment of Rs.1000 made in SB
Account No. 1405. However to enable the day book to be
balanced you increased the total of cash entries in the
debit side of the subsidiary register by Rs. 1000. You also
removed or destroyed the relevant cheque from the bank
record.

25. In this regard management has also filed relevant
subsidiary register and other registers. These registers
have been examined by me. At page No. 50 (66/248) there
is no entry relating to account No. 1405. M.W. 2 stated on
oath that these entries are in the hand writing of Sri Arun
Kumar Singh. At page No. 183 (66/1291) of the officers cash
scroll register, there is an entry of Rs.1000 against saving
bank account No. 1405 at serial, no. 43. He stated on oath
that such kind of entries are entered into the relevant
register when the clerk who is sitting at the saving bank
counter sent the cheque after putting his folio and initials
and remits the same to the passing officer. This officer cash
scroll dated 3-11-83 is written by Sri P. D. Aggrawal

leave on that day or some other work might have been
assigned to him, therefore, Sri Aggrawal used to look after
his work.

26. Witness of the bank has further stated that at
page No. 16 (66/893) Cashier’s Cash Scroll in original is
before him. The entries on page No. 16 are in the hand
writing of SriD.V. Srivastava. There is an entry of Rs, 1000
against account No. 1405 at serial No. 43 but Sri AK Singh
did not make any entry in these subsidiary register of
Rs. 1000 on 3-11-1983. He stated that at page No. 51 the
CSE increased the total of Rs. 15316 to Rs. 16316 soasto
enable the balance tallied on 3-11-83. These entries have
been encircles in red ink in the record of the court.

27. Similarly on charge No. 4 all the relevant registers
have been produced and examined by me. He stated that at
page No. 59 (66/257) dated 11-11-83 there is no entry of
Rs. 2000 against account No. 1405, He specifically stated
that these entries are in the hand writing of $ri Arun Kumar
Singh. He used to work with him so he is able to identify
his hand writing. At page No. 59 total of all the entries
comes to Rs. 10350 whereas Sri A K Singh has shown a
total of amounting to Rs. 12350,

28. It may be pointed out that the contesting patties
to the present dispute after examining the records produced
as evidence have agreed that an entry of Rs.12350 is
appearing in the register instead of 10350. Witness has
further stated that he has before him officer scroll register
dated 11-11-83 which is written by him, At page No,
66/1299 at serial No. 13 there is an entry of Rs. 2000 against
SIB Account No. 1405. This entry was made by me in the
register when Sri Arun Kumar Singh has sent the cheque
for passing of Rs. 2000 and thereafier after passing the
aforesaid cheque the entries for Rs. 2000, was posted by me.

29. He further stated that whenever cheque is
presented before the clerk-cum-cashier he made an entry
and signed the same and sent it before me for passing the
same, the cheque were used to be passed for payment by
me only after verifying the signatures of the account
hoiders appearing in the specimen signature cards
maintained by the bank and the signature of the clerk. He
used to pass the cheque only when there is the signature
of the clerk on the cheque and the signature of the account
holder tallies with the specimen signature card of the
account holder and thereafter he used to send the same to
the paying cashier for payment after putting stamp and
signature over the same.

30. He stated therefore Rs. 2000 which was withdrawn
on 11-11-83 from saving bank account No. 1405, which has an
entry in the officer cash scroll at page No. 191 and the
corresponding entry in the cashiers cash scroll, but there is
no entry made by Sri Arun Kumar Singh in the subsidiary
register on 11-11-83 at page No. 66/257, Whereas the
balance as per record of the bank at the closing hours was
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Rs. 10350 which was increased to Rs.12350. So that the
day book of the day i.e. 11-11-83 could be tallied and the
cheque which was of the date of 11-11-83, could be passed
and the payment thereof be taken from the bank.

31. Similarly there is an evidence regarding Saving
Bank Account No.1203. It is stated that Rs.7000 was drawn
from this account and there was an entry of Rs.7000 made
by the delinquent employee but later on after making an
over writing it was shown as Rs. 9000 . MW. 2 has stated
that the corresponding entries in the officers cash scroll
and cashier scroll are of Rs.7000 . He recognizes the hand
writing of Sri C. R. Shah who was the then cashier.

32. I have examined the subsidiary register. At page
No. 94 (66/292). There is an over writing of Rs.9000, whereas
according to the management it should have been 7000 . it
relates to account no. 1203. He specially stated that this
over writing has been done by the delinquent employee.
He has also stated that the delinquent employee used to
put his signature on the back of the cheques. He also
stated that saving bank account no.1405 holder was a
friend of Sri AK Singh the CSE. It is further stated by the
witness that Sri Arun Kumar Singh (CSE) after getting
signed cheques from his friend had withheld the cheques
with him. These cheques were filled by him in his own
hand writings.

33. He further stated that a cheque 0of Rs.2000 from
5/B Account No.2262 was sent by the CSE (for short
Charge Sheeted Employee) for passing the same, but there
is No entry in the ledger of account helder for Rs. 2000.
Whereas there are corresponding entries by the cashier in
the cashier scroll of Rs.2000 and in the officer cash scroll
made by me. The cheque was sent to Sri A K Singh to make
an entry in the subsidiary register but CSE did not make
entry in the account No. 2262 page No. 66/314 (page
No. 116). But instead of he made of entries of Rs. 4000 in
place of Rs. 2000 so as to enable the day book may be
tallied.

34, Regarding Charge No. 8 it is stated that a cheque
of Rs.1000, was received in account No. 2262 CSE. The
CSE sent this cheque to me. After receipt of the cheque |
verified the signature from the specimen signature of the
account holder and found that the cheque is in order and
therefore, passed the same for payment. Thereafter | made
an entry in the officer cash scroll for Rs. 1000. I sent it to
the cashier. Both the cash scroll register maintained by me
as well as by the cashier of the branch have a corresponding
entry of Rs. 1000. The entries were in the hand writing of
Sri D V Srivastava the then cashicer who had worked with
him. This cheque was sent to the CSE so that he should
make an entry in the subsidiary register, but he did not
make an entry of Rs.1000 in the aforesaid account, instead
of it he increased the total of the entries from Rs. 10750 to
11750 so that the day book can be balanced. This
subsidiary register has been written by Sri CSE.

35. Similarly the witness has stated on oath and
produced evidence relating to some of the other charges
which are of the similar nature.

36. It has been contended before me by both the
parties that if the management has been able to prove a
few charges or one or two charges then the claimant will
accept the allegation of the opposite party, because the
contention raised by the claimant side are similar in nature
in respect of all the charges.

37. Similarly I am not inclined to reproduce the
evidence of the witness on the other charges which are
sirnilarly to that of charges and ¢vidences thereon have
been dealt with by me hereinabove.

38. There is one more contention and evidence
adduced by the opposite party against the CSE. It is stated
that during the course of enquiry the CSE has admitted his
guilt and in lieu of that he has deposited an amount of
Rs.8000 vide his letter which in original and filed by the
opposite party, which is lying in subsidiary registers period
2-1-84 to 7-5-84. M.W: 2 has specifically stated on oath
that CSE has deposited the amount in lieu of
misappropriated amount and he has written a letter.

39. 1 have examined this letter of the CSE, This letter
is from CSE addressed to the Manager Dena Bank. The
contents are that he is remitting Rs. 8000 which may be
deposited.

40. Now the contention have been raised by the
claimant that subsidiary register is a fictitious document as
it does not contain signature of the officers. It is a planted
one.

41. The next contention is that the ledger folios in
original have not been produced in original. These
subsidiary register does not carry any weight in evidence.
One more important contention he has raised that he was
not working at Saving Bank Ledger Counter at that time.

42. 1 have dealt all these contentions each and every
one thoroughly in the light of the evidence.

43. | would like to say that it is not a criminal trial
though it is a trial. Here the management is not supposed
to prove the charge beyond doubt. Here if the evidence is
such which may be believable and if the fingre points
towards the guilt or the misconduct of the CSE then it is
the discretion of the management to keep such an employee
in the employment or throw him away.

44 There are several subsidiary register and not a
single register. It is not on a plain sheet. It is a printed
register of Dena Bank and it contains the paging number
on every sheet though there is a lacking of the signature
on the pages.

45. Opposite party has argued that these register are
required in day to day working and there is no such hard
and fast practice that there should be an initial of officer
on each working day.
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46. Now the authorized representative for the claimant
has shown his doubt regarding the testimony of the
management witness, alleging that structure has been
passed in criminal court against this witness, therefore, his
testimony should not be believed. I have examined the
judgment of the criminal court. The accused who is CSE
has been given benefit of doubt in the trial. Similarly the
suggestion has been given by the claimant to the witness
he is deposing falsely and malafidely against the CSE. This
suggestion has been vehemently denied by the witness.
Moreover, he stated that whenever he was not present in
the branch, the CSE has committed same kind of
misappropriation of banks fund, in the presence of other
officers of the branch, names of them have been disclosed
by the management witness.

47. A lengthy cross examination has been made by
the claimant from the witness of the management.

48, First of ait I have examined whether or not there
was any animosity against the CSE of the witness. Whether
this witness was having any hand in this fraudulent
transaction and to save him he may be implicating the CSE.
I do not find any such positive evidence which may indicate
that the witness was having hand in the fraudulent
transactions mentioned in the charge sheet or he was
inclined to inculpate the CSE in a false case. ] also find that
M.W. 2 is not an interested witness. He has personally
seen and observed the working of the bank day to day
during the period the incident took place in the branch
where CSE was also posted. He has not only recognized
the hand writing /numerological of the CSE but.also of
different officers and official working at the branch during
the relevant period the alleged incident took place.

49, Therefore, question of calling the report of hand
writing expert, in the facts and circumstances of the case
as narrated by me does not arise at all.

50. I would like to say when the opposite party
produced this evidence to prove these charges; it was
incumbent upon the CSE to have come in the witness box
before the tribunal to controvert the evidence of the
management witness. But this having not been done by
the CSE, therefore, the evidence of the opposite party
cannot be discarded.

51. During arguments aiso 1 inquired from the leamed
auth. Representative for the claimant whether the CSE would
like to come in the witness box and say that the hand writings
appearing on various subsidiary registers are not written
by him CSE. He simply replied that the burden lies on the
opposite party. | have already said that it not a criminal
trial. Rather it is disciplinary case, where the case, as per
settled legal position, are required to be decided only on
the basis of probability and preponderance of evidence
available on the record of the file.

52. I have examined the statement of the claimant
w'aL vas given by him before the tribunal on the point of
preliminary issue to decide the faimess of the enquiry. There
is not a single word in his evidence that MW.2 Sadashiv
was having any animosity against him or he was involved
in the fraudulent transaction and to save himself he is
implicating. He cannot say that he did not get the
opportunity to make statement on oath before the tribunal
or produce any evidence in defence before the tribunal.
There is a difference in raising the arguments by the
representative for the claimant and putting a question
before the witness in comparison to a statement made by
a witness. If CSE had been produced in witness box and
made statement on oath then he may have been subjected
to cross examination and the true facts would have come
before the tribunal. 1t is also expected from the claimant
that he will come with clean hands before the tribunal. He
cannot take such type of shelter which can be taken by an
accused in a criminal proceedings, even in criminal
proceedings an accused is subjected to thorough
examination under section 313 Cr. P.C.

53. Here the victim did not enter in the witness box
knowingly or otherwise to say that he was not sitting on
all the relevant dates at the saving banks ledger counter,
where as there is a positive, specific oral as well as
documentary evidence in the shape of subsidiary register
adduced by the opposite party that the CSE was working
at the Saving Bank Counter and was looking after the
work to make entries in the said ledger. | think the plea
taken by the CSE that he was working at the seat of invent
bill collection, is after thought. This suggestion has been
refuted by M.W. 2 vehemently. It does not appear that he
has taken this plea at the initial stage of enquiry. Moreover
when there is positive evidence then the burden has shifted
on CSE to prove that he was working at the seat of invent
seat collection.

54. In this reference he could have summoned the
concerned register of invent bill collection so as to establish
the fact whether he worked on the seat of invent bill
collection. Whatever questions have been put to the
witness regarding whether he can state in the court that
who the employee was working on a particular seat. The
reply given by the MW.2 is that he is not able to reply the
question verbally but he can state after seeing the record
and in my view he is a witness of facts as well as records.
‘Vhatever the dates he has informed after seeing the
records and relevant register. The A R. of the claimant has
posed a generalize form of question. It is the duty of the
tribunal to read the statement of the witness as a whole,
Therefore on this point | find no force in the contention of
claimant for the findings recorded by me above, hence
rejected.

55. It has not been disputed by the claimant that
misappropriation of fund has not been taken place at the
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branch of the bank. The delinquent employee has not
disputed the fact that he was not present on the date when
misappropriation of fund took place.

56. Now 1 put a question to myself, whether the
evidence of Cash Scroll of cashier, Cash Scroll of Officer of
the branch and subsidiary register which were filed in
original and was in a printed format and being maintained
in due course of business and the evidence of a letter
written by the CSE to the management making a deposit of
Rs. 8000 after initiation of proceedings, whether this type
of evidence could be ignored or thrown away by the tribunal
coupled with the direct evidence of a witness M.W. 2.

57. The contention of the claimant that the letter
which is in the hand writing of the CSE has been filed by
the management at later stage without the knowledge of
the claimant. I do not find any force in this contention. The
contents of this letter has also been put to w.w. | in the
cross examination where he did not give any satisfactory
explanation either in his examination in chief or cross
examination as to why he did make a deposit of Rs. 8000 if
he had not committed any misappropriation. Burden lies
on CSE to explain as to under what circumstances he had
deposited Rs. 8000 with the branch manager without
specifying the account number in the letter so called.
Therefore, there is no dispute in the authenticity of this
letter tendered by the delinquent employee.

58. It has come in evidence that mostly the
transaction in account No, 1405 has taken place, account
holder of which was the friend of the delinquent employee.

59. M.W. 2 has stated that the practice of passing
the instruments at the branch during the relevant period
was that whenever any cheque or voucher was brought
directly by the clerk of the branch before the passing officer
of the branch, it was never impressed to know about the
token issued in the said transaction for otherwise all times
the cheques or vouchers were passed by the officer
without forcing of token in good faith. Like was done in the
case of the CSE and the passing officer had never asked
for the token issued to the customer before passing of the
cheque or voucher. Therefore, token book has not been
produced it is not prejudicial to the CSE. -

60. There is also a contention of the authorized
representative for the claimant that original Ledger folios
have not been produced, photocopies which were
produced during inquiry proceedings as well before this
tribunal are in the loose sheet form. They are not in a
consolidated register shape.

61. | have given due though to this contention.
Opposite party has filed an affidavit before the tribunai
stating there in that the originals of the documents have
been destroyed.

62. 1 have pondered over it. The evidence in the ledger

folio is not in the shape of positive evidence because it is
not the case of either of the parties that the entries were

made in the ledger folio but it is the case of the opposite
party that the CSE who was sitting at the counter and was
supposed to make the entries of the credit and debit in the
ledger folios in the concerned account holders did not
make the relevant entries at the relevant period.

63. The A .R. for the management stated that certain
documents which were filed before the criminal court have
also been found missing. They have also contended that
when the management has filed the documents before the
enquiry officer the DR of the CSE was asked to admit or
deny the documents. The DR of the CSE has accepted the
authenticity of the documents filed by the management
before the enquiry officer and had not raised any objection
to the same. These documents are from Ext. CN/MD-1 to
CN/MDY/54 which has been filed by the management.

64. Therefore, from the foregoing discussions the
tribunal find that the evidence of the M.W. 2 is natural
demonstrating the practice and procedure of the bank at
the relevant time. The workman cannot be allowed to take
any benefit for breach of procedure of the bank.

65. The bank is a financial institute run at the utmost
trust of the constituents of the bank and if the trust of the
financial institution is shake end by male practice of its
employee who has been found guilty for the same in
disciplinary action he cannot be allowed to take any
advantage against the actions of the opposite party bank
on the ground of technical or mechanical defects.

66. If a reference is made to the tribunal by the
appropriate government under the provisions of the
Industrial Disputes Act, 1947, it is obligatory on the Tribunal
to decide the matter in totality on merits so as to avoid any
further dispute in the matter for all times come in future.

67. From this point of view the tribunal finds that the
management has been able to prove the charges against
the workman.

68. Therefore, ihe tribunal is not inclined to interfere
with the decision either of the disciplimary auihority or of
the appelilate authority, because there i no plea from the
side of the claimant to interfere with the punishment order
by the tribunal under section 11-A of the Industrial
Disputes Act,

69. Therefore considering the overail circumstances
of the case, , the tribunal is of the opinion that the action of
the opposite party in removing the werkman from the
service of the bank is held to be whoily legal and justified
and as the workman has absolutely failed to make out any
case in his favour, therefore, he is held entitled to no relief.

70. Reference is answered accordingly against the
workmag.

RAM PARKASH, Presiding Officer
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5.0, 3223.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 17/2007)
of the Central Government Industrial Tribunal-cum-Labour
Court, Kolkata as shown in the Annexure in the Industrial
Dispute between the management of Kolkata Port Trust
and their workmen, received by the Central Government on
11-10-2011.

[No. L-32011/2/2007-1R (B-1)]
RAMESH SINGH, Desk Officer
ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL AT KOLKATA
Reference No. 17 of 2007
Parties : Employers in relation to the anagement of
volkata Pont Truse
Al
Thgiy wnybmer
Preseat . Mi Justio: dMamh Mohan Sarkar,

Prasicding Ciiteer

Afjipearance :

On behalf of the Mr. G suknonadhvay,
Management Iidustrial Relations Officer.
On behalf of the Mr. A. Bhadury.

Workmen Executive Commitlee Member

of the Workmen Union.
State © West Bengal
Dated : 1 5th September, 2011,
AWARD
By Order No. L-32011/2/2007-IR {B-I1) dated
14-7-2007 the Government of India. Ministry of Labour in
exercise of its powers under Section 1 !1){(d) and (2A) of
the industriai Disputes Act, 1947 referred the feliowing
dispute to this Tribunal for adjudication:

Industry: Port & Dock.

“Whether the action of the management of Kolkaia
Port Trust in imposing a punishment of removat from
service we.f 07-4-2006 on Shri Bishy Routhan
ex-Lascar, Gr. lis legal and justified? {{'not, to what
relief the workman is entitled?”

2. When the case is called out today,
Mr. G. Mukhopadhyay, Industrial Relation Officer is
present on behalf of the management. Mr. A, Bhadury.
Executive Committee Member of the Workmen Union is
present on behalf of the workmen.

3. One application has been filed today by the
workman concerned through his authorized representative,
Mr, Bhadury and in the said application it is stated that
the workman concerned does not want to proceed further
in the present dispute and to treat the same as disposed of
for non-prosecution. The workman concerned is present
and he has stated that he does not want to proceed in the
matter any more.

4. [n that view of the matter, the present reference is
disposed of for non-prosecution.

An Award is passed accordingly.
Justice MANIK MOHAN SARKAR, Presiding Officer
Dated : Kolka;a,
The 15th September, 2011
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5.6, 3224.—in pursuance of Section |7 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Governmeni hereby publishes the Award | Ref. No. CGIT of
11062004 (ITC No. 8/1999 Old)| of the Central Government
industrial Tribunal/l.abour Court, Ahmedabad now as
shown in the Annexure in the Industrial Dispute between
the employers in relation to the managementof Dena Bank
and their workman, which was received by the Central

Govermmenton 1 1-10-2011,
[Mo. L- 1200 27237/1998-IR(B-ilj
RAMUESH SINGH. Desk Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIALTRIBUNAL-CUM-LABOUR COURT,
AHMEDARAD
Present: BINAY KUMAR SINHA, Presiding Officer.
COiT-cum-Labour Court,
Ahimedabad.
Dated i 7th August, 2011
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Reference: CGIT A of 1106 of 2004 (New)
Reference: ITC. 8/1999 (Old)

Regional Manager,
Dena Bank, Regional Office,
Laxmi Chambers, 1st Floor,
Station Road, PB No. 16,
Bhuj (Kutch) Bhuj-37¢001.
...First Party

And
their workman
Smt. Manjulaben D. Mochi,
PlotNo. 187, Ward 11-A,
Zulelal Society, Bharatnagar,
PO. Gopalpuri, Gandhidham- 370201
Kutch (Gujarat)

...Second Party
: None
D. P. Parekh, Advocate

For the first party
For the second party workman :
AWARD

A dispute arose between the employer in relation to
Management of Dena Bank and their workman
Smt. Manjulaben D. Mochi and on failure of efforts of
conciliation, the conciliation officer sent failure report to
the appropriate Government, the Government of India,
Ministry of Labour and Employment/Shram Shakti Bhavan,
Rafi Marg, New Delhi-110001, by its order No. [.-12012/
237/1998 IR (B-1I)) dated 26-3-1999/30-3-1999, in exercise
of power conferred by clause {(d) of sub-section (1) and
sub-section 2 (A) of Section 10 of the Industrial Disputes
Act 1947, referred the dispute for adjudication under the
schedule as follows:-

SCHEDULE

“Whether the action of the management of Dena
Bank, Bhuj/Gandhidham regarding denial/not taking
on Bank’s services as a full time subordinate to
Smt. Manjulaben D. Mochi, Presently working as
Part Time Cleaner is just, valid and legal? If not,
what reliefs the workman is entitle for and what
directions are necessary in the matter?”

2. The notices issues to both parties and for filing a
statement of claim/written statement. The second party
workman appeared before the Court of Industrial Tribunal,
Rajkot when this case was pending therein and filed
staternent of claim engaging her lawyer Mr, P.V. Gogia and
Mr. R.V. Gogia of Rajkot. However the first party
management of Dena Bank did not appear in this case
when the matter was pending before the Industrial Court,
Rajkot. The record of this case subsequently was received
on transfer from Industrial Court Rajkot in the month of
November 2010. Thereafter from this court again notices
were issued to both sides, but in spite of notices the first
party again failed to appear in the court either itself or

through its lawyer. Whereas the second party
Smt. Manjulaben D. Mochi appeared in this Court with
her lawyer for carrying out her grievances against the
management of Dena Bank in this case. On the other hand
in spite of notices the first party neither appeared nor filed
written statement to the statement of claim of the second
party workman. The case was then fixed for leading
evidence by the second party and the second party lead
her oral evidence by way of affidavit and also produced
documentary evidence in support of her claim made in the
statement of claim.

3. The case of second party workman as per
statement of claim at Ext. 3 is that she was engaged from
1-1-1987 as a part time cleaner by the management of Dena
Bank and was allowed to continue in the employment.
During the course of her continuous service as a part time
cleaner, she was engaged by the Bank as a full time
messenger w.e.f. 1-12-1993 and she then worked
continuously as a full time messenger upto 10-3-1998.
Thereafter her service conditions were changed by the
management of Dena Bank as w.e.f. 10-3-1998 placing her
again as part time Messenger from full time messenger.
Further case is that she completed more than 4 years as a
futl time Messenger from 1-12-1993 to 10-3-1998 and so
she is entitled to be regularised in service, as a full time
messenger. Whereas the juniors to her were appointed as
a full time subordinate but her case was not considered by
the first party management of Dena Bank. Further case is
that she is a scheduled caste candidate, and she has
already met the criteria for being regularised as full time
messenger and she has right to be regularised and
confirmed as full time messenger w.e.f. 1-12-1993 in view
of the service condition of workman in Bank and also as
per clause 18 (4) of the 5th P.B.S. Bipartite Settlement
dated 10-4-1989 and also in view of carlier Bipartite
Settiement dated 10-10-1966 and the further Bipartite
Settlement dated 31-10-1979. On the basis of such
pleadings relief has been sought for that the order of the
first party Bank regarding termination of the service of the
workman for full time messenger to part time messenger
we.f. 1-12-1993 is illegal, bad in law, ineffective and
contrary to the principles of naturat justice. Further reliefs
has been sought for to regularise the second party workman
as a full time messenger w.e.f. 1-12-1993 with continuity of
service and with all consequential benefits, and the
workman be treated as continue for all purposes with full
backwages. And other relief to which the second party
workman may deem entitled.

4. Sinee the first party did not put up any pleadings
for considering its rival case against the statement of claim
of the second party workman at Ext. 3 and since the first
party workman has not appeared to contest this reference
case so, in fact there is no need for formulation of necessary
issues for consideration and determination. However
following points are taken up for consideration in view of
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the pleadings of the second party workman and the
documents produced at Ext. 8 and the oral evidence ofthe
workman at Ext. 10,

POINTS
(I}  Whether the reference is maintainable?

(I) Whether the second party workman has legal
right to be treated as full time messenger of
the first party Bank from 01-12-1993?

(IN) Whether the action of the management of
Dena Bank in not treating the second party
workman as a full time messenger w.e.f. 10-3-
1998 is justified and proper?

(IV} What relief the second party workman is
entitled in this case?

5. Point No. 1

The reference is maintainable since the second party
is the workman of the first party management of Dena
Bank and the reference has been sent for adjudication by
this Tribunal.

6. Point No. IL 1L IV

Ext. 8§ series are the decuments of the first party
produced and relied upen by the second party workman,
Ext. 8/1 is the memorandum of Dena Bank dated
6-6-1989 regarding fixation of working hours and wages of
part time cleaners as per carpet area of branches. Ext. 8/2 is
the letter of Bhuj Regional Office of Dena Bank dated
15-9-1990 issue to the manager of Dena Bank all branches
under Bhuj Region regarding vacancies of subordinate at
proposed Nalia (Tal. Abdasa), Mota Kandagara (Tal.
Mundra) and Bhirandiyara (Tal. Bhuj) regarding cteating
of one vacancy each of subordinate that at the three new
branches inviting full details and Bio-data from the part
time cleaners for there transfer as subordinate full time
staff to those places. Ext. 8/3 is the application of the
second party workman Manjulaben D. Mochi addressed
to Branch Manager, Dena Bank, Gandhidham regarding
her absorption/transfer as full time subordinate staff. Her
application is dated 21-3-1998. Ext. 8/4 another application
dated 7-4-1998 of the second party workman addressed to
the Branch Manager, Gandhidham Branch of Dena Bank.
Ext. 8/5 is yet another application/representation of the
second party workman addressed to the Branch Manager,
Gandhidham. Ext. 8/6 is the letter dated 25-2-2000 of the
regional office, Dena Bank, Bhuj addressed to
Smt. Manjulaben D. Mochi (second party workman) on
the subject of the conversion of part time cleaners into full
time subordinate from which the management of Bank
informing regarding her conversion to the full time cleaners
on Dayaper Branch and also informing regarding payment
of full time from the date of reporting at Dayaper. Ext. 8/7 is
the relieving order of Manjulaben dated 3-3-2000 by
branch Gandhidham of Dena Bank through which the
second party workman was relieved from the Gandhidham
branch from 3-3-2000 asking the second party for resuming

her duties to Dayaper Branch from next working days. Ext.
8/8 the letter of Regional Office Dena Bank, Bhuj dated
5-5-2000 addressed to the secend party workman regarding
fitment on conversion from part time cleaner to full time
subordinate mentioning fitment as on 3-3-2000 Rs. 1870,
next annual increment due on December, 2000 and date of
annual increment in December, every year, Ext. 8/9 is the
letter of Branch Manager Dena Bank, Dayaper Branch
dated 30-6-2006 addressed to the second party Smit.
Manjulaben D. Mochi regarding her retirement from Bank
service on 30-6-2006. Ext. 8/10 is the copy of the School
Leaving Certificate of Sardar Vallabhbhai Patel Gujarat
Vidyalay, Gandhidham (Kutch). Besides relieving upon
those documents discussed above. The second party
workman Smt. Manjulaben D. Mochi in her examination-
in-chief as per affidavit at Ext. 10 has stated that she was
appointed as part time sweeper at Gandhidham (Kutch)
Branch from very date of Bank’s opening on and from
11-11-1973 at the initial stage of working, no written order
was issued by the first party and that the first party issued
a letter in 1989 for pay and other benefits w.e.f. from the
year 1987 vide its letter dated 6-6-1989 (Ext. 8/1). In her
evidence the second party has further claim that she
worked as a full time messenger in the Gandhidham Branch
from 1-11-1993 to 10-3-1998 on verbal orders of the Dena
Bank Manager and she worked for about 4 years 3 months
and 9 days duration in the branch satisfactorily, as per
Banks rules and regulations. But, for that period she was
not paid by the Bank authority, at the scale of full time
messenger, prevailing in Bank at that time. And that there
was no any complain against her from neither public nor
Bank management. But even though not considering her
faithful and loyal service, the management of Bank wrongly
reverted her again as a part time cleaner w.e.f. 10-3-1998
by verbal order only without any reason. The second patty
workman in her evidence has also supported the circular
dated 5-9-1990 Ext. 8/2 for filling up full time subordinate
staff for Station Nalia, Tal. Abdasa, Mota Kandagaru Tal,
Mundra and Bhiradia, Tal. Bhuj. But the management of
Dena Bank ignored her case though she was senior most
staff of the Bank and the Junior part time cleaners to her
where promoted and posted at that centers as a full time
subordinate, without considering service rules and
regulations prevailing in practice and ignoring also her
seniority. Further evidence is that she (second party
workman)} worked as full time subordinate staff at Dayaper

'Dena Bank Branch from 3-3-2006 to 30-6-2006 and retired

on 30-6-2006 on superannuation, after 33 years of
satisfactory and loyal service. She claim for her entitlement
for promotion in cadre of full time subordinate staff, w.e.f.
01-12-1993 according to Bank’s rules and regulations
prevailing at that time but by not giving the full time
subordinate staff a huge loss has been caused to her in
pay and other .benefits allowances and retiral benefits
also has been affected. The evidence of the second party
workman remained intact. The management of first party
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Dena Bank did not avail any opportunity of
cross-examination of the second party workman the
evidence of second party was closed. Thereafter the stage
adducing the evidence of the first party was also closed.

{7) From perusal of the evidence both oral and
documentary adduced on behalf of the second party
workman, it is proved that the management of Dena Bank
{first party) was taking the work from the second party
workman Manjulaben D. Mochi as a full time messenger
w.e.f 1-12-1993 but was not providing the scale of pay of
full time messenger to the second party workman. There
were 3 vacancies of subordinate staff at opening of new
branches at 3 places as per Ext. 8/2, but the first party did
not consider the case of second party for transferring her
as a subordinate full time staff to any of these centers
though she was senior most part time cleaner, thus the
first party Bank has denied the benefit which was to be
given to the second party. It is also proved that the
management of Dena Bank was taking the work of full time
subordinate staff from the secend party workman since
01-12-1993 but her case was only considered much
subsequently on February, 2000 vide Ext. 8/6 and putting
her revised fitment scale on conversion into full time
subordinate from 03-3-2000 only. Whereas as per ex-parte
evidence of the second party she was entitled for full time
subordinate scale from 01-12-1993 which was denied to
her even on creating 3 vacancies on opening of 3 new
branches for subordinate staff to be filled up from the part
time cleaners. So, the management of first party Dena Bank
was not justified in denying/not taking in Bank service as
full time subordinate to Smt Manjulaben D. Mochi w.e.f.
01-12-1993. So point No. II is answered in affirmative and
point No. Il is answered in negative and point No. IV is
answered in favour of the second party workman.

(8) ltis abvious that now the second party workman
has retired from the Bank service on her superannuation
on 30-6-2006 and she has been provided retiral benefits
according to her evidence from part time cleaners to full
time subordinate w.e.f. 3-3-2000 but in fact she is entitled
for full time subordinate scale from 01-12-1993 in view of
the ex-parte evidence.

(9) This reference is allowed ex-parte. Second party
workman is found entitled for conversion as subordinate
staff w.e.f. 01-12-1993 and the second party workman is
also found entitled for the consequential benefits from
01-12-1993 till her superannuation on 30-6-2006. The first
party management Bank is further directed to regularise
the second party as full time messenger w.e.f. 01-12-1993
with continuity of service and with all consequential
benefits till her retirement. The first party Bank is directed
to implement the award within 3 months of this order failing
which the consequential benefits so calculated will also
carry interest at rate 9% per annum.

BINAY KUMAR SINHA, Presiding Officer
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8.0, 3225.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 745/
20035) of the Central Government Industrial Tribunal/Labour
Court-11, Chandigarh now as shown in the Annexure in the
Industrial Dispute between the employers in relation to
the management of Punjab & Sind Bank and their workman,
which was received by the Central Government on
11-10-2011.

[No.L-12012/169/1997-IR(B-11)]
RAMESH SINGH, Desk Officer
ANNEXURE
INTHE CENTRAL GOVERNMENT INDUSTRIAL

TRIBUNAL-CUM-LABOUR COURT-1,
CHANDIGARH

Present : Sri A K. Rastogi, Presiding Officer

Case No. L.D. 745/2005

Instituted on 2-9-2005

The General Secretary,

Punjab and Sind Bank Organization,
228/10, Mohalla Abbian, Path,

Amritsar.
... Applicant
Versus

The Zonal Manager,
Punjab and Sind Bank, Zonal Office,
12, Lawrence Road, Amritsar.

...Respondent
APPEARANCES:
For the workman Sh. Sandeep Bhardwaj

Sh. J.S Sathi Advocate.
AWARD
Passed on 9 Sept. 2011

Govermment of India vide Notification No. L-12012/
169/97/IR (B-II) Dated 10-2-1998, by exercising its powers
under Section 10 sub-section (1)(d) and sub-section (2A)
of the Industrial Disputes Act, 1947 (hereinafter referred
as the Act), has referred the following Industrial dispute
for adjudication to this Tribunal :-

For the Management
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“Whether the action of the Management of Punjab
and Sind Bank in imposing penalty against Sh. VK
Sharma and not paying him wages for the period of
suspension from 11-3-1988 to 11-3-1989 with ali
consequential benefit is legal and justified? If not,
to what relief the said workman is entitled?”

According to the claim statement the concerned
workman Sh. V.K. Sharma was charge sheeted on
19-1-1988. His reply to the charge sheet was rejected and
the enquiry was conducted. The enquiry Officer
exonerated him, but the disciplinary authority disagreeing
with the Hport of the Enquiry Officer proposed the
punishment of warning. The workman submitted his reply
to the show cause notice. But the disciplinary authority
imposed the proposed punishment and without issuing a
separate show cause notice also disentitled him from any
wages accepting the subsistence allowance for the
suspension period. The workman preferred an appeal but
without success. So, feeling aggrieved with the order of
the authorities he preferred a civil suit. The Court found
merit in his case but dismissed it on technical ground of
limitation. Hence, an industrial dispute was sponsored/
espoused by the Punjab and Sind Bank Staff Organization
vide resolution dated 9-6-1996. 1t has been submitted in
the claim statement that the order of the disciplinary
authority awarding punishment to the workman is
violative of the principles of natural justice as the authority
failed to issue a notice to the workman before disagreeing
with the findings of the Enquiry Officer nor the workman
was asked to show cause why he should not be disentitled
from payment of full pay and allowances for the period of
suspension, During the period of suspension the workman
was not gainfully employed anywhere else. The claimant
has prayed for setting aside the punishment order of
warning and for treating him on duty for the period of
suspension.

The claim was contested by the management and it
was contended that after failing in Civil Court the claimant
is estopped by the principles of res judicata to raise a
demand under the Act on the same cause of action. The
present reference is not competent. Secondly, the alleged
dispute being between the employer and a single
individual is not an industrial dispute within the meaning
of Section 2(K) of the Act. Thirdly, the concerned employee
is not a workman and lastly the dispute raised is highly
time barred. On merits it was alleged that disciplinary
authority acted well within its jurisdiction in disagreeing
with the findings of the Enquiry Officer and in the show
cause notice issued to the claimant detailed reasons for
disagreement had been given. The reply of the claimant
to the show cause notice and other relevant material on
record had been duly considered by the disciplinary
authority before imposing the punishment. There was no
necessity to give second show cause notice. According
to the management the claimant is not entitled to any relief,

In support of his case the claimant filed his affidavit
and gave statement on oath. Various Annexures mentioned
in his affidavit however were not filed by the claimant
along with his affidavit. In his statement he had been given
time for filing the same but in his subsequent statement
dated 31-7-2006 he stated that he had not brought any
document and nor he wanted to produce any. On behalf of
the management affidavit of Sh. Shamsher Singh Manager
Punjab and Sind Bank Zonal Office Bazaar, Amritsar was
filed and his statement was recorded, After notice sent by
registered post on 29-6-2010, the workman appeared in
the case but he neither argued nor submitted any written
argument. The management however filed its written
argument with a copy to claimant. The case was adjourned
to 6-9-2010 for the oral or written arguments of the claimant.
On 6-9-2010 the counse! for claimant wanted time for filing
the written arguments. The case was therefore adjourned
to 8-10-2010 but thereafter on 8-10-2010and 11-11-2010
none appeared for the claimant, hence, the arguments of
the management along with evidence on record were duly
considered by me.

The argument of learned counsel for the
management is that the claimant had the remedy in the
Civil Court as well as under the Act before the Labour
Court both. It was for him to choose Forum. But it is not
open to him to come to other Forum after failing in the first
Forum, Since the claimant had approached the Civil Court
for his remedy but failed there hence, now it is not open to
him to choose this Forum. The learned counsel has cited
the judgment of the Hon’ble Punjab and Haryana High
Court in Jagbir Vs. Presiding Officer Industrial Tribunal-
cum-labour Court 2001 (2) SCT 803 wherein the petitioner
had availed his remedy by filing the civil suit but got it
dismissed as withdrawn without seeking permission to
file reference before the Labour Court. The Division Bench
of the Hon’ble High Court upheld the finding of the Labour
Court that petitioner has lost his right to get his remedy
under the Industrial Disputes Act.

The learned counsel for the management has also
cited All-India General Mazdoor Trade Unton Registered
Vs. TCIL and others 2000 (1) SCT 277 wherein it was held
by the Hon’ble Delhi High Court that once a litigant has
chosen one Forum he cannot thereafier look to other Forum
provided for the same purpose.

It may be mentioned here that some case law had
been filed earlier on behalf of claimant. In State of
Maharashtra and others Vs. National Construction
Company and another 1996 (1) Bank CLR 399 it was laid
down by the Hon’ble Supreme Court that if earlier suit was
dismissed on technical ground then Section 11 Expl. I'V of
the Civil Procedure Code or the principles of res judicata
will not be applicable on the subsequent suit as the earlier
suit had not been decided finally but had been dismissed
merely on technical grounds.

The learned counsel for management rightly pointed
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out that in that case doctrine of ¢lection was not invelved
and the maintainability of the subsequent suit was in
question, .

The other case law Smt. Pujari Bai Vs. Madan Gopal
(dead) LRs AIR 1989 SC 1764 is about the applicability of
the resjudicata in case a writ petition is dismissed in limine
or on ground of latches or availability of alternative remedy.
I agree with the learned counsel for the management that
this case law is also not applicable here as it is a case of
election of Forum.,

From the above going discussion it is clear that since
the claimant has exhausted his remedy in the Civil Court
without success, hence, he is not entitled to any relief
from this Tribunal. His claim is not maintainable. The
claimant is therefore not entitled to any relief from this
Tribunal. Reference is answered against the claimant. Let
two copies of the Award be send to Central Government
for further necessary action.

ASHOK KUMAR RASTOGI, Presiding Officer
T fewedt, 11 3T, 2011

3, 3226, — 3T faR sifufTm, 1947 (1947
F114) ® °U |7 F I ¥, FEG R fawa I 9
YaYAT % gag Farerl o 39 FHER ® ¥, ey
¥ fiffw situifre faag F #=<ty s sduifie
feaRToT/ o =rETer, AR & AR (G 9 53/2006)
= FERE w2, A BT WHER F 11-10-2011 =
TR g3 ol

(€. TE-12011/148/2005- AR (Fi-11) ]
v for, 2w st
New Delhi, the 11th October, 2011

5.0. 3226.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 53/2006)
of the Central Government Industrial Tribunal-cum-Labour
Court, Jaipur as shown in the Annexure in the Industrial
Dispute between the management of Vijaya Bank and their
workmen, received by the Central Government on
11-10-2011.

[No. L-12011/148/2005-IR(B-11)]
RAMESH SINGH, Desk Officer

Y
e W siifer sfuwtor & 9w =maea,
s
o . 978 &Y. WUt |, 532006
st u. &, Ofen, Tewa srfuerd
fagfa | (3 5 -L-12011/148/2005-IR(B-11)
fe i 15-5-2006
The Secretary,
All Bank Safai Karamchari Sangh,

50/138, Rajat Path, Mansarovar,
Jaipur-302001 (Raj.)

v/s
The Sr. Branch Manager,
" VijayBank °
Ahinsa Circle Branch, C-Scheme,
Jaipur (Raj.}
4 &, &, wgde, snem |
sit 9. ST, amfE, afite wWes

g

oreff F E B
s TrE e

i 12-9-2011

¥\ TER ¥ 3N 9 g s e
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“Whether the action of the management of Vijay

Bank is discontinuing the service of Shri Anil Kumar

as PTS from 31-5-2003 and again from 9-10-2004 and

also pot providing proportionate scale wages is legal

and justified? If not, What relief the claimant to and
from which date?”
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¢ famelt, 11 STaRsR, 2011
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[H. TH-30012/20/2000-3TE3T (€A) ]
wea aret, a1 wfag
New Delhi, the 11th October, 2611

8.0. 3227.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award [Ref No. 317/
2004 (New) 78/2000 (Old)] of the Central Government
Industrial Tribunal/Labour Court, Ahmedabad now as
shown in the Annexure in the Industrial Dispute between
the employers in relation to the management of M/s. ONGC
Ahmedabad, Tarun Enterprise Mumbai, K M Patel
Enterprise Baroda and their workmen, which was received
by the Central Governmenton 11-10-2011.

[No. L-300122/20/2000-IR(M)]
JOHAN TOPNO, Under Secy.

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIALTRIBUNAL-CUM-LABOUR COURT,
' AHMEDABAD

Present : BINAY KUMAR SINHA, Presiding Officer,
CGIT cum Labour Court,
Ahmedabad,
Dated 16-9-2011

Reference: CGITA of 317 of 2004 {New)
Reference : ITC. 78/2000 (Old)

1.  The Group General Manager (P),

ONGC Ltd,, Ahmedabad Project,

Avni Bhawan, Chandkheda,

Ahmedabad (Gujarat).
2. Tarun Enterprise Ltd.,

Kajuvade Chakla, Mumbai.
3. K.M. Patel Enterprise,

Engg. Horticultures,

18, Punch Ratna Enterprise,

Allorapark, Baroda.

... First Party

And their workman
Shri Gabhaji Khodaji Thaker
Through the Union,
General Secretary,

Gujarat Petroleum Emp. Union,
45 146, Gandhivas Naka,

Gujarat Stadium Road,
Sabarmati, Ahmedabad (Gujarat).

... Second Party
For the first party Shri M.K. Patel, Advocate
For the second party through : None
Gujarat Labour Employees Union
AWARD

The Guijarat Employees Union raised the dispute
raising a demand for the workman Shri Gabhaji Khodaji
Thakor employed as labour (Horticulture) in ONGC Project
through its contractor is sham and bogus and that the
termination of the concerned workman w.e.f. 20-6-1998 is
illegal and the workman is entitled for reinstatement and
absorption. Such dispute was raised through the union
before the conciliation officer failed and in turn the
conciliation officer submitted failure report to the
Appropriate Government (Central) and then considering
the dispute existing between the management of the ONGC
and the Group General Manager ONGC and its workman
through union referred the dispute for adjudication to the
Industrial Tribunal, Ahmedabad (Gujarat) vide order Ne.
L-30012/20/2000/IR(M) by the Ministry of Labour and
Employment. Shram Shakti Bhavan, Rafi Marg, New Delhi
dated 27-7-2000 by formuiating the terms of reference as
per schedule.

SCHEDULE

“Whether the demand of Gujarat Petroleum
Employees Union, Ahmedabad to declare that the
arrangement through which Sh. Gabhaji Khodaji Thakor
employed as Helper (Horticulture) in ONGC Ahmedabad
Project is ‘Sham and Bogus’ and the concerned workman
who has been terminated from service w.e.f 20-6-1998 is
entitled for reinstatement and absortion is legal and
justified? If yes than to what relief the concerned workman
is entitled to and from which date?”

2. In receipt of the reference case it was registered
as reference 1TC 78/2000 before the Industrial Tribunal,
Ahmedabad and the notice were sent to the parties to this
dispute and the notice on the second party was sent on
the address of the union through General Secretary. On
filing of application on behalf of the union’s General
Secretary G.S. Parasar for impleading the contractor No. |
M/s. Tarun Enterprise and No. 2 K.M. Patel contractor in
this case. Order was passed for empleading them and
thereafier the two contractors were also empleaded as first
parties contractors (immediate employer of the workman
and the notice were also sent to the newly added
contractors. The union by apearing in this reference case
with the authority given by the workman to its General
Secretary, Honovary President General, Honorary Treasurer
to contest this case against the employer and its contractor
(first party). In response to notice the first party No. I (the
principal employer) appeared and executed Vakalatnama
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in favour of Shri K. V. Gadhia and Shri M. K. Patel. However
the newly added two contractors did not appear in spite
of so many notices from the previous courts and even by
this tribunal on receipt of this record after transfer as per
order No. L-22019/6/20 IRC-2 dated 19-10-2010.

3. Statement of claim was filed by the workman
Shri Gabhaji Khodaji Thakor on 01-10-2002 at Ext. 16 and
the copy of the statement of claim was also received by
the contesting first party No.t who appeared in this case
subsequently vide Ext. 17 documents were submitted on
21-2-2003 with list.

4. The first party No.1 the principal employer also
submitted its written statement Ext. 21 and its copy was
also supplied to the union. Written statement was
submitted by the first party No.1 on 08-4-2004 when the
record was pending in the court of Industrial Tribunal at
Ahmedabad.

5. Subsequently on receipt of the record as per
aforesaid order of the transfer of the Ministry of Labour
and Employment, New Delhi, the record was put up on
13-1-2011, the first party was present through its Lawyer
whereas the second party was absent, then fresh notice
was also issued to the second party workman through
General Secretary Gujarat Labour Employees Union on its
address of Sabarmati, Ahmedabad, as per Ext, 22 and the
date was adjourned for the appearance of second party in
response to notice. Even on adjournment on 11-7-2011the
second party remained absent and do not appear in
response to the notice on 16-9-2011 the record was put
up. Shri K.V. Gadhia and Shri M. K. Patel appeared for the
first party No.1. Whereas the second party either workman
or his respective union remained absent case was called
out repeatedly and no one turned up on betalf of the
second party considering the matter pending isince long
and also considering that the union became disinterested
in making contest in this case in spite of filing statement
of claim and the documents and so, it was not desirable to
carry on with this case any further and so the following
order is passed:

ORDER

Second party workman and his union is absent since
long and on repeated call no one turned up on behalf of
the second party. So this reference is dismissed for non-
prosecution of the second party.

BINAY KUMAR SINHA, Presiding Officer

7§ freelt, 11 s, 2011
WA, 3228 — e fre Sfafvem, 1947 (1947
F 14) B W 17 ® JgE F, w309 woen dend
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wHifya et 2, St $30a TWER Y 11-10-2011 FF 9
T3 ol

{d. TA-30012/11/2004-FEIR (TH) ]
WA A, 2R wiag

New Delhi, the 11th October, 2011

S.0. 3228.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Govemment hereby publishes the Award (Ref. No. 1422/
2004) of the Central Government Industrial Tribunal/Labour
Court, Ahmedabad now as shown in the Annexure in the
Industrial Dispute between the employers in relation to
the management of M/s. ONGC Ahmedabad, Industrial
Security Service Surat and their workman, which was
received by the Central Governmenton 11-10-2011.

[No. L-30012/11/2004-IR(M)]

JOHAN TOPNO, Under Secy.
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
AHMEDABAD
Present : BINAY KUMAR SINHA, Presiding Officer,
CGIT-cum-Labour Court,
Ahmedabad
Dated 16-9-2011
Reference: CGITA of 1422/2004

1. The Group General Manager,
-Ankleshwar Project,
Ankleshwar, Gujarat
2. M/s. Industrial Security Services,
103/113, Omkar Chambers,
1st Floor, Opp. Railway Station,

Surat.
...First Party
Vis
Shri Kanubhai K. Prajapati,
Rmakund Road,
Ankleshwar (Gujarat),
Ankleshwar.
.- Second Party
For the first party Malendera, K. Patcl, Advocate
For the second party : None

AWARD

A dispute arose between employer in relation to the
Management of Ankleshwar Project and their workman
through its contractor, the matter was brought before the
conciliation officer by the workman but the conciliation
officer submitted failure report to the Appropriate
Government and then the Appropriate Government
considering the Industrial Dispute existing between the
employers and their workman referred the dispute to this
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tribunal for adjudication by order No. L-30012/11/2004 -IR
(M) New Delhi dated 14-6-2000 as per schedule.

SCHEDULE

“Whether the action of the Management of Oil &

Gas Corporation Ltd., Ankleshwar Project in

terminating the services of Shri Kanubhai K.

Prajapati ‘Peon’ w.e.f. 10-12-1998 through its

contractor M/s. Industriai Security Services, Surat,

is legal, proper.and justified? If not, to what relief
the concerned workman is entitled and what other
directions are necessary in the matter?”

2. On receiving this reference notice were sent to
both sides the management and the workman. The
management of first party No.!: appeared through its
Lawyer Shri K.V. Gadhia and Mahendra K. Patel executing
the power in their favour at Ext. 3. The first party No. 2, the
contractor did not appear, The workman did not also appear
in spite of repeated notice. Even after notice was issued to
the first party and the workman by this Tribunal on receipt
of this record from the transferee Court State Industrial
Tribunal, Ahmedabad vide order dated 19-10-2010 of the
Ministry of Labour and Employment, New Dethi. The first
party No.1 appeared before this Tribunal but neither the
first party No. 2, the contractor, nor the second party
workman appeared before this Tribunal. Dispute was
raised by the workman regarding his termination and the
second party workman had to support this reference by
filing the statement of claim followed by leading the
evidence in this case. But the second party workman
appears to have lost interest to carry on with this reference
case. The second party workman even has not filed a
statement of claim in support of his claim in this case.
Whereas on the other hand the first party No.i grincipal
enipioyer by appearing in this case remained waiting for
the statement of claim of the second party workman since
long. In this circumstance the following order is passed:—

Record put up on 16-9-2011. On repeated calling out
of the case none turned up on behalf of 2nd party
workman. st party is present through its Lawyer. 2nd
party workman has lost interest in this case.

This reference is dismissed for non-prosecution for
the second party.

BINAY KUMAR SINHA, Presiding Officer

7€ feeht, 11 SRR, 2011
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- PRESENT

New Delhi, the 11th Qctober, 2011
8.0. 3229.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 35/2003)
of the Central Government Industrial Tribunal/Labour Court,
Kota now as shown in the Annexure in the Industrial
Dispute between the employers in relation to the
management of M/s. Shree Nath Enterprises Kota and
their workman, which was received by the Central
Governmenton 11-10-2011.
[No. L-29012/88/2000-1R(M)]
JOHAN TOPNO, Under Secy.
ANNEXURE
JUDGE, INDUSTRIAL TRIBUNAL (CENTRAL)
KOTA/RAJ.
Presiding Officer : ANURADHA SHARMA, R HJS.
Reference Case No : IT-35/2003
Date of Institution : 24-9-2003

REF: Government of India, Ministry of Labour,
order No. L-129012/88/2000-1R (M) Dt, 17-10-2000

* ¥ %
Reference/Dispute w/s 10(1)(d) of the Industrial Disputes
Act, 1947
BETWEEN

Lal Chand S/o0. Sh. Kalu Lal Meena,
through the General Secretary,
Pathar Khan Kamgar Union,
Bangali Colony, Chhawani,
Kota.
S Appsworkman
AND
The Management of : M/s Shree Nath Enterprises,
Chechat.

... Nen-App./Employer

Representative of the Sh. Purshottam Dadich
App./Workman
Represetative of the Sh.D.C. Jain
Non App./Emp.
Date of Award : 5-5-2011
AWARD

The Govt. of India, Ministry of Labour, New Delhi
has referred the following Reference/Dispute to this
Tribunal for adjudication u/s [0(1) (d) ol the Industrial
Disputes Act, 1947 (hereinafter called ‘the Act’ ) vide
Reference/Order Dt. 17-10-2000 :——

“Whether the action of the managment of M/s. Shree

Nath Eunterprises, Chechat in not allowing

Sh. Lalchand $/0 Shri Kalu Lal Mecna to join duty

from 1-3-2000 is justified or not. If not. to what relief

the claimant is entitled and from which date.”
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2. After receipt of the Reférence, the notices issued
to the concerned. parties by the Tribunal as per rules,

3. Heard, the learned Representative of both the
parties.

4. The case today is fixed for the evidence of
wortkman, but neither workman is present not any evidence
adduced before the Tribunal. There is no reasonable cause
assigned by the learned Representative of workman for
the not adducing evidence. The case is fixed for evidence
of workman since long and several opportunities have
been given, but workman failed to adduce any evidence,
so evidence of workman has been closed. Non-App./
Empioyer did not adduce any evidence.

1t was the duty of the workman to prove his case
that he was wrongly terminated etc., but he failed to prove
his case. Thus, in conclusion, there is no merit in his case
and the workman is not entitled to get any relief from this
Tribunal.

Award pronounced on this day 5-5-2011 in open
Tribunal and sent to the Appropriate Govt., for the
publication as per rules.

ANURADHA SHARMA, judge

74 feweht, 11 ITeREy, 2011
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New Delhi, the 1 1th October, 2011

S.0. 3230.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 117/
2006 New 1476/2008 Old) of the Central Government
Industrial Tribunal/Labour Court, Ahmedabad now as
shown in the Annexure in the Industrial Dispute between
the employers in relation to the management of M/s. LIC
of India, Bhavnagar and their workman, which was received
by the Central Government on 11-10-2011.

[No. L-17011/872005-IR(M)]
JOHAN TOPNO, Under Secy.

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
AHMEDABAD

Present : BINAY KUMAR SINHA, Presiding Officer,
CGIT cum Labour Court, Ahmedabad.
Dated 12-9-2011
‘Reference: CGITA of 117 of 2006 (New)
Reference : ITC, 1476/2008 (Old)

LIC of India,

The Sr. Divisional Manager,

LIC of India, Bhavnagar Division,
Jeevan Prakash, Neelambaug Circle,

Bhavnagar (Gujarat)
.. . First Party
And their workman
Shri Y. K. Almubrik
Through the Union,
Insurance Workers Organisation,
Bhavnagar Division, C/o. LIC of India,
Neelam Baugh Circle,
Bhavnagar (Gujarat)
... Second Party
For the first party Shri K. V. Gadhia, Advocate
Shri M. K. Patel, Advocate
For the second party : None
through Insurance
Workers Organisation
AWARD

A dispute arose between employer inrelation to the
Management of LIC of India and their workman through
its contractor, the matter was brought before the
conciliation officer by the workman but the conciliation
officer submitted failure report to the Appropriate
Government and then the Appropriate Government
considering the Industrial Dispute existing between the
employers and their workman referred the dispute to this
tribunal for adjudication by order No. L-17011/8/2005-IR
{M), New Delhi dated 2 I-4-2006 as per schedule.

SCHEDULE

“Whether the industrial dispute raised by General
Secretary, Insurance Workers Organisation,
Bhavnagar against the management of Sr. Divisional
Manager of LIC of India, Bhavnagar over imposition
of the penalty of reduction to the lower stage in the
time scale by 5 stages on Shri Y.K. Almubrik justified?
If so, to what relief the workman is entitled?”

2. On receiving this reference notice were sent to
both sides the management and the workman. The
management of first party No. 1 appeared through its
Lawyer Shri K.V. Gadhia and Mahendra K. Patel executing
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the power in their favour at Ext. 4. The workman did not
appear in spite of repeated notice. Even after notice was
issued to the first party and the workman by this Tribunal
on receipt of this record from the transferee Court State
“Industrial Tribunal, Ahmedabad vide order dated
19-10-2010 of the Ministry of labour & Employment, New
Delhi. The first party appeared before this Tribunal but
the second party workman did not appear. Dispute was
raised by the workman regarding his termination and the
second party workman had to support this reference by
filing the statement of claim followed by leading the
evidence in this case. But the second party workman
appears to have lost interest to carry on with this reference
case. The second party workman even has not filed a
statement of claim in support of his claim in this case.
Whereas on the other hand the first party employer by
appearing in this case remained waiting for the statement
of claim of the second party workman since long. In this
circumstance the following order is passed :—

Record put up on 12-9-2011. On repeated calling out
of the case none turned up on behalf of 2nd party
workman. st party is present through its Lawyer. 2nd
party workman has lost interest in this case.

This reference is dismissed for non-prosecution for
the second party.

BINAY KUMAR SINHA, Presiding Officer
¢ faeedt, 11 g, 2011
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New Delhi, the 11th October, 2011

8.0. 3231.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Govemment hereby publishes the award (Ref. No. 103,104,
105, 106, 107, 108/2005) of the Central Govemment Industrial
Tribunal-cum-Labour Court, Jaipur now as shown in the
Annexure in the Industrial Dispute between the employers
in relation to the management of Indian Oil Corporation
Ltd. (Marketing Division) Jaipur and their workman, which
was received by the Central Governmenton 11-10-2011.

[No. L-30012/53, 61,62, 63, 64/2004-IR(M)
and L-30012/52/2003-1R(M)]
JOHAN TOPNQ, Under Secy.

ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM- LABOUR COURT,JAIPUR
PRESENT
N.K. PURCHIT
PRESIDING OFFICER
Case No, : 103/05
Reference No. L-30012/63/2004-1R{M)
Sh. Ganesh Sankhla
S/o Sh. Laddula, R/o Sector-8,
Plot No. 85/261, Pratap Nagar, Sanganer, Jaipur (Raj.)
Vis.
General Manager,
10CL (Marketing Division)
Rajasthan State Office
Ashok Chowk, Adarsh Nagar, Jaipur.
Case No. : 104/05
Reference No. L-30012/62/2004-IR(M)
Sh. Richpal Singh
S/0 Sh, Mangolal Jat
R/o Village Kanverpura
Via Gadhwadi Tehsil, Amer, Distt ; Jaipur
Vis.
General Manager,
IOCL (Marketing Division)
Rajasthan State Office
Ashok Chowk, Adarsh Nagar, Jaipur.
Case No. : 105/05
Reference No. L-30012/61/2004-IR(M)
Sh. Vijay Singh Shekhawat
S/o0 Sh. Onkar Singh Shekhawat
R/o 419, Pratap Nagar, Extention,
Scheme, Jaipur.
V/s.
General Manager,
FOCL (Marketing Division)
Rajasthan State Office
Ashok Chowk, Adarsh Nagar, Jaipur.
Case No. : 106/05
Reference No, L-30012/52/2003-IR(M)
Sh. Girdhari Lal Jat
S/0 Sh. Narayan Lal
R/o Village and Post Kaverpura Via Gadwadi, Jaipur.
V/s.
General Manager,
1OCL (Marketing Division)
Rajasthan State Office
Ashok Chowk, Adarsh Nagar, Jaipur
Case No. : 107/05
Reference No. L-30012/53/2004-IR(M)
Sh. Ashok Kumar Vyas
S/o Sh. Mohan Lal Vyas
R/o 1-A-42, Subash Colony, Shastri Nagar, Jaipur.
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Vis,

General Manager,
1I0CL (Marketing Division)
Rajasthan State Office
Ashok Chowk, Adarsh Nagar, Jaipur
Case No. : 108/05
Reference No, L-30012/64/2004/IR(M)
Sh. Prithvi Singh Chauhan
S/e Sh. Jagdamba Singh Chauhan

Narsingh Dev Ki Bagchi
Fetehrqm Ka Tiba, Brahmpuri, Jaipur.
Vis.
General Manager,
10CL (Marketing Division)
Rajasthan State Office
Ashok Chowk, Adarsh Nagar, Jaipur
PRESENT
For the claimants Sh. Kunal Rawat
For the Non-Applicant Sh. B.S. Ratnu
AWARD
23-8-2011

1. These aforementioned references have been
referred for adjudication to this tribunal by the Cehtral
Government in exercise of the powers conferred in clanse
D of sub-section 1and 2 {(A) of Section 10 of the Industrial
Disputes Act, 1947 (hereinafter referred to as Act) which
involve almost identical facts and question of law and are
agitated against the same establishment i.e. Indian Oil
Corporation Ltd. which are being disposed of vide this
common Award,

" 2.The disputes referred to this tribunal relates to the
validity of the action of the management of Indian Qil
Corporation Ltd., Jaipur through General Manager in

discontinuing the services of the claimant’s w.e.f, respective

dates mentioned in the references.

3. As per averments made by the claimants in their
identical claim statements the IOCL recruited them as
workmen and posted them at Coco Petrol Pump at Khasa
Kheti Circle, Jaipur. They worked there as workmen
continyously for more than 240 days but their services
were terminated without any notice or compensation in
lieu of notice in violation of provision of Section 25-F of
the Act. It has been alleged that after their termination the
Corporation has recruited the fresh hands in violation of
Section 25-H of the Act. It has further been alleged that
they were employed as workman but to deprive them of the
advantage of provisions of 1.D. Act, they were designated
as ‘Trainee’. Thus, they have prayed that their termination
order be declared as unjust and void respectively and they
be reirftated in the services with back wages and other
consequential benefits.

4. The Corporation in its reply to the statement of
claim stated that since claimants were just trainees no
relationship of employer and employee ever existed between
the parties and the claimants were only trainees and were
kept on training under a training scheme, It is also contended
that being a Government of India undertaking the
Corporation started the said scheme oriented training
program, to impart training how to operate petrol pumps.
The training period of the claimants was for a stipulated
period and it was made clear to them that they shall not be
absorbed on completion of the training program., It is further
pleaded that the certificates of their training were issued in
their favour to enable them to get the employment on petrol

-pumps and they had accepted the terms and condition of

the training prior to the execution of the undertaking by
them. The Corporation has further alleged that the claimants
are hot the workmen as defined u/s 2-S of the Act and on
completion of training period by efflux of time their
termination cannot be termed as retrenchment falling under
Section 2(00) of the Act as the cases of the claimants fall
w's 2(oo0)(bb) of the Act.

5. In the rejoinder, the claimants have reiterated their
earlier averments made by them in their respective claim
statements.

6. In view of the averments made by both the sides
the following points crop-up for consideration:——

() Whether the claimants were employed by the
corporation and they had worked for more than 240
days during preceding twelve months from the
respective date of their aileged termination and
whose services were terminated in violation of
Section 25-F of the L.D. Act?

(i) Whether after termination of the claimants fresh
hands were recruited by the Corporation in violation
of Section 25-H of the Act?

(i) Whether the claimants fail in the category of
workmen u/s 2-8 of the 1.D. Act?

7. In evidence, the claimants submitted their
individual affidavits with almost similar contents. In rebuttal,
the counter affidavits of management witnesses
Sh. S.J. Dubey Chief Manager (H.R.), in case Nos. 103/05
to 108/05, Sh. R.D. Gupta, Deputy Manager (Pand A)in
case Nos. 103/05 to 107/05, Sh. § K. Jain, Senior Manager
LPG Sales, in case No. 104/05, Sh. K.L.Chaturvedi, Manager
(Consumer Sales) in case Nos. 105/05, 106/05, 108/05 have
been placed on record in respective cases.

8. The claimants have not adduced any documentary .
evidence. The Corporation has produced documents
Ex. M-1 to M-6 in support of their case.

9. Heard both the parties and perused the relevant
record. The point-wise discussion follow as under .—
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PointNo.1and 3

10. Since’the facts involved in both the points are
common, they are being discussed together.

11. The learned representative for the claimants
contend that the claimants have worked for more than 240
days in & calendar year at the petrol pump at Khasa Khoti
Circle, Jaipur under the supervision and control of the
Corporation; that their names were not sponsored for
training; that the Corporation was earning through their
employment; that the Corporation earns money from the
customers by sell of products; that there was no training
institute for imparting training to them. The learned
representative further contends that the claimants were
working eight hours per day and their job was of perennial
natute and the claimants fall in the category of the workmen
as defined u/s 2-8 of the Act. The learned representative
also contends that despite the claimants had worked
regularly for more than 240 days their services were
terminated in violation of Section 25-F of the Act. The
learned representative for the claimants furthermore
contends that that there was neither syllabus for training
nor any trainer or training institute. The contributions
towards ESI, PF by the claimants show that they were not
trainees. It has been-alleged that the claimants were
employed as workmen but to deprive them of their
advantages of the benefits of their posts they were
designated as trainees, Thus, the action of the Corporation
is illegal, unjust and against public policy and also an
unfair labour practice resorted by the Corporation. The
learned representative on behalf of the claimants also
contends that in the identical matter, award has been passed
by this Tribunal in favour of the workmen therein.

12. Per contra, the learned representative on behalf
of the Corporation submitted that the claimants were
engaged under an employment scheme sponsored by the
corporation for imparting training to assist the unemployed
youth for better prospect for employment anywhere after
completion of training. They were appointed as trainees
who were paid monthly stipend and they were posted on
retail outlets. The training was for a fixed term of 1 1 months
and stipend of Rs. 1164 per month was payable. The
corporation for the scheme sought the list of the names of
the workmen from the employment exchange and who
found suitable were given the training and their terms of
employment expired with the efflux of time. The above
mentioned said scheme was framed in terms of 25 points
program of the Central Government. He further submitted
that as per the terms and conditions mentioned in the letter

of training and undertaking given by the claimants they
‘were well aware that they were trainees for a fixed period
and after completion of training they will be automatically
discharged. The Corporation did not give any guarantee
that the trainees would be absorbed as an employee. They
were relived after completion of the training and their
removal doesn’t amount to retrenchment as per Section

2(oc) (bb) of the Act. The learned representative further
submitted that the claimants were never appointed as
workmen and no employer-employee relation existed. The
work was performed by them as trainee. Thus, they are not
workman as defined ws 2 {s) of the Act. Further, list of
payment of bonus also does not support the contention of
the ¢laimants because bonus was not paid as employees.
It ‘435 paid only on humanitarian grounds. It is mentioned
in the list itself that bonus was to be paid to them as trainees.
Thus, the documents ori record do not substantiate the
contention on behalf of the workmen. Furthermore
submitted that question such as unfair labour practice or
acting against public policy cannot be agitated being not
part of the references.

13. T have given my thoughtful consideration on the
rival submissions of both the sides and have scanned the

. relevant record.

14. The case of the claimants is that they were
engaged as regular employee and were performing the job
of perennial nature. The Corporation has resorted unfair
labour practice by making pretext of training to deprive the
workmen from the benefits available under the L.D. Act
whereas the main thrust on behalf of the Corporation is
that they were performing the said work as trainees on
certain terms and conditions for a fix term and after expiry
of the stipulated period their appointment came to an
automatic end.

15. It has been contended on behalf of the
Corporation that the tribunal cannot go beyond the point
referred to in the reference. Therefore, any question such
as unfair labour practice or acting against public policy
cannot be agitated or adjudicated upon being not part of
the reference or being beyond the terms of the reference
on the basis of which the tribunal gets jurisdiction to
adjudicate on the matter. In this regard learned
representative on behalf of the management has relied on
2008(1)LLJ 465 {(Gawahati).

16. In decision supra the terms of reference was
whether the management was justified in denying the
workman from carpenters work and withdrawing the daily
extra payment which was allowed so long. The workman
who was demoted refused to do any other work. The labour
court ordered restoration of post and awarded back wages
including extra pay. In above facts and circumstances, it
was held that the tribunal erred by travelling beyond scope
of the reference. The facts of the above decision are
distinguishable.

17. As per Section 10(4) of the 1.D. Act the tribunal
can adjudicate on those points which appropriate
government has specified in the reference matter and the
matter incidental thereto. In present reference under
adjudication the question under consideration is whether
the alleged action of the management in termination of
services of the workmen in respective cases is justified
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and illegal ? While considering this question it car: be seen
whether the employer has acted bonafidely. Colorable
exercise of the power under the contract or in case of unfair
labour practice, a tribunal has jurisdiction to interfere. It
can examine the substance of the matter and determine the
real nature of the employment despite the veil of trainees
covering the face of the contract and can see whether action
of disengagement of the workmen under the garb of training
scheme was justified and legal.

18. In JT 2004(8) SCC 272 referred by the leamned
representative on behalf of the workmen, Hon’ble Apex
Court has observed as follows:—

“Whether a relation of an employer and a workman
or an employee or an apprenticeship had been
brought about is essentially question of fact. The
court while determining such a dispute must consider
factual matrix entrusted therein in the light of the
provisions of the said Act. Once it is held that a
contract or apprenticeship enter into by and between
by the employer or a workman is genuine one and
not a camouflage or a ruse, a presumption would be
arise that the concerned person is not a workman.”

19. In view of the principles propounded in the
aforementioned decision if it is found that a contract of
apprenticeship/training is not genuine one and it is a
camouflage or a ruse a presumption would arise that the
person concerned is not a trainee. Thus, it can be seen
whether the offer of appointment as trainee to the disputants
is a sham contract or innocuous contract.

20. The letter containing the offer of appointment
Ex-M addressed to the claimants respectivaly states that
there training shall be for a period of 11 months; that during
training stipend worth Rs. 1164 will be paid; that the training
period there shall not be any employer and employee
relationship between the parties; that on completion of the
training the Indian Oil Corporation shall not absorb them
however, on successful completion of the training period a
certificate to that effect will be issued.

21. Ex-M-3 is an undertaking designed as the “Title
of the Scheme” whereby the claimants have agreed to be
governed by the scheme in terms of the letter for offer of
appointment. Ex-M-4 is a letter written by the non-applicant
corporation to the employment exchange for sending a list
of candidates for training purely on temporary basis. Ex-
M-5 is a letter from the employment exchange along with
the list of eligible candidates for training and Ex-M-6 is a
payment sheet of stipend.

22 The claimants Sh.Ganesh Sankhala, Sh. Richpal ,
Singh, Sh.Vijay Singh, Sh. Girdhari Lal, Sh. Ashok Vyas and
Sh. Prithvi Singh have submitted their individual affidavits
in support of their respective cases. Except the period during
which work was performed by the claimants, the remaining
contents of the affidavits of the claimants are similar. The

contents of the cross examination on the said affidavits are
also similar. The claimants have admitted that they had
received the letter containing offer of appointment
mentioning the terms and condition of the scheme of training
and after receiving the same they joined their duty on coco
petrol pump. They have also admitted that the undertakings.
whereby the claimants have agreed to be governed by the
scheme in terms of the letter of offer of appointment were
signed by them respectively. They have also admitted their
names are mentioned in the list forwarded by the
employment exchange vide letter dated 4-9-2001(Ex-M-5).
But they have denied that the sheet pertaining to payments
of stipends bear their signature.

23. The claimants have stated in their affidavits that
they were not engaged as trainees and no training was
ever imparted to them. In their cross examination they have
stated that they were engaged for deliVering of petrol in
the customers vehicle and have denied that consolidated
wages were paid to them in the capacity of trainees. They
have stated that prior to their engagement they were
knowing the job of delivering petrol into the vehicles, Thus,
the claimants have categorically denied that they, were
appointed as trainees and have stated that they were
performing the regular work.

24. Contrary 10 it, the management witness Sh, S.J.
Dubey in his affidavit denied the claim of the' workmen
and has reiterated the averments in the reply to the claim
statement. He has stated that the claimants had performed
the work at coco petrol pump during period mentioned in
respective reply to the claim statements. But he has stated
that the work was performed by them as trainee not as
workman, In cross examination he has admitted that the
claimants used to deliver petrol into the vehicles of
customers and collecting sales money froin them. He has
admitted that work for eight hours was used to be taken
from the claimants. He has also admitted that ES] and PF
were deducted. He has also admitted that the work which
the claimants used to do still exists. He has stated that
training was used to be imparted by different officers namely
viz. Sh. Jiya lal, Sh. Roop Singh, Sh, R.K. Gupta but he
could not named the persons who imparted training in the
year 2001 and 2002. The contents of the affidavits and
cross examination in the respective cases are almost similar.

25. It is pertinent to mention that the affidavits of
management witness Sh. R.D. Gupta have been produced in
respective cases i.e. case No. 103/05 and 107/05 , and affidavit
of Sh. §.K. Jain and affidavits of Sh. K. L. Chaturvedi have
been produced in case No.104/05 and case No. 105/05, 106/
05 and 108/05 respectively. The above witnesses have been
produced to prove their signature on respective documents
i.e. letters pertaining to offer of appointment and letter
written to the employment officer for sending list of eligibie
candidates for recruitment of apprenticeship trainees. They
have denied that signature of the claimants were obtained
on blank papers on their respective undertakings. In cross
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examination they have stated that had the claimants not
agreed on the terms and conditions of the letter of offer,
training would not have been imparted to them.

26. Learned representative for the corporation has
submitted that from the documentary and oral evidence of
the mahagement brought on record, it is evident that in

fact the claimants were engaged as trainees for employment

oriented training and no employer employee relation existed
and they were not covered w's 2-(s) of the [.D.Act. Whereas
the learned representative for the workmen urged that the
workmen were not engaged as trainee and no training was
imparted to them. Further even an apprentice is a workman
under Section 2-(s) of the .D.Act.

27. Under Section 2-(s) the workman has been defined
and definition include a person employed in any industry
to do any manual, unskilled, technical, operational, clerical
or supervisory work for hire or reward. It also inciudes an
apprentice but it excludes person from the purview of the
definition mentioned in sub-clause (I) to (IV).

28. In order to be a workman within Section 2-S of the
Act a person must be working in one or the other capacities
mentioned in the definition clause. In present matter it is
evident from the record that the claimants said to be
appointed as trainees were doing perennial work
contemplated in the definition of the workman u/s 2-S of
the 1.D. Act and their case does not come within any
exception mentioned in sub-clause 1 to I'V of the said Section
and as per definition of workman under said Section they
are workmen. Thus, the contention of the learned
representative for the management in this regard is not
sustainable.

29. The next contention of the learned representative
for the management was that the workmen were engaged
as trainees for a fixed period of 11 months and as soon as
the period of 11 months came to an end, they were
discharged. As per the terms of agreement, undertaking
and other documents on record, it is clear that under
Section 2 (00) (bb) of the .D. Act if there is contract for a
fixed period and the same came to an end after the expiry of
the stipulated period then there is no retrenchment in the
eye of law. In support of his contention reliance has been
placed on 2006 I LLJ p-12(SC)and 2006 1 LLJ 685(SC).

30. I have gone through above decisions referred to
by the learned representative for the management. In
decision 2006 1 LLJ 12(SC) the facts thereof are that the
workman was appointed by the employer on regular basis
against the regular post and was being paid Rs. 1200 p.m.
but his services were illegally terminated by the employer
without any notice, notice pay and retrenchment
compensation. The stand of the employer was that the
workman was engaged on casual basis on daity wages for
specific period and for specific work. He was never issued
any appointment order in respect of any regular post.
Hon'ble Apex Court held that both the Labour Court and
the High Court fell in grave error by acting on factually and
legally erroncous premises. The definite stand of the
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appellant was that the workman was engaged on casual
koeis on daily wages for specific work and for specific
period. Thus, termination of his service was not
retrenchment as per Section 2(oo)(bb) of the L.D. Act.
Details in this regard were indisputably filed. Therefore,
Hen’ble Court heid that provisions of Section 2(o00)(bb) of
the Act are clearly applicable.

31. In 2006 I LLJ 685(SC) Appellant was appointed
by the respondent as Junior Typist on N.M.R. basis for a
specific period and was engaged again and again on daily
wage basis for a specific period. When no extension was
given, he raised a dispute which was referred to the Labour
Court. The labour court held the termination illegal for non-
compliance of the Section 25-F of 1.D, Act. The High Court
set aside the Labour Court’s award. Hon’ble Apex court
held that in all the orders of engagement of the workman
specific periods have been mentioned, cesser of his service
on expiring of said period was not retrenchment.

32. The aforesaid decisions turn on its own facts
which are quite dissimilar from the present controversy
and learned representative does not derive any assistance
from both these decisions,

33. As per Section 2(00) terminations by the employer
of a workman for any reason whatsoever constitute
retrenchment except cases specified in the exception
provided in the Section itself. Clause (bb) of Section 2(00)
says that retrenchment does not include termination of the
services of the workman as a result of the non-renewal of
the contract of employment between the employer and the
workman concerned on its expiry or of such contract being
terminated under a stipulation in that behalf contemplated
therein.

34. Clause (bb) of Section 2(00) contemplates to cover
a more general class of contracts where a regular contract
of an employment is entered irto and the termination of the
service is because of non-renewal of the contract. A non-
renewal of contract pre supposes an existing contract of
emptoyment which is not renewed. Engagement of a
workman for specific period and specified work or seasenal
work fall within the ambit of provision of Section 2(00)(bb)
but the said provisions are not applicable where such a
contract in reality a camouflage and pretext of training is
adopted so as to avoid rigor of the Act.

35. In AR 2003 SC 3329 submitted by the learned
representative for the workmen the core question before
the Industrial Court as well as the High Court was whether
the persons whose engagement was terminated were the
employees within the meaning u/s 2-S of the [.D. Act, The
Industrial Court upheld the plea of the management that
they were trainees. [n recording the conclusion that they
were trainees the Indusirial Court adverted to two factors.
(1) Neither the complainant union nor the management had
placed on record the appointment letters that would have
been issued when the concerned persons were recruited in
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1988. (2) On the complainant union’s own showing the
management, started issuing appointment letters
appointing them as trainees only after 30-6-89 which itscif

would negative the case of the union that they were

employed as labourers, The case of the management was
that the disputants were trainees only and their traineeship
was terminated by the management. The question camne up
for consideration before the Apex Court was whether the
disputants were the employee within the meaning of Section
2-S of the 1.D.Act. Hon’ble Apex Court held that the
conclusions drawn by the labour court were perverse. The
fact that no appointment letter were issued or filed does
not possibly lead to the conclusion that the management
version must be true. Similarly if the worker’s union had
taken the stand that anti-dated appointment letters were
issued describing the employees as trainees after the
dispute has arisen it is difficult to comprehend how that
would demolish the case of the union that the concerned
persons were really employed as workmen (helpers) and
not as trainees. The Hon’ble Apex Court has further
observed as under:—

“According to the Industrial Court, the fact that the
‘trainees’ were employed for performing the regular
nature of work would not by itself make them
workmen. The question then is, would it lead to an
inference that they were trainees? The answer must
be clearly in the negative. No evidence whatsoever
was adduced on behalf of the management to show
that for more than one and half years those persons
remained as ‘trainees’ in the true sense of the term. It
is pertinent to note the statement of the managements’
witness that in June-July, 1989, the Company did not
lave any permanent workmen and all the persons
employed were trainces. It would be impossible to
believe that the entire production activity was being
carried on with none other than the so-called trainees.
If there were trainees, there should have been
with a false plea dubbing the employees/workmen
as trainees so as to resort fo summary termination
and deny the legitimate benefits. On the facts and
evidence brought on record, the conclusion was
inescapable that the appellant-employer resorted to
unfair labour practice. There would have been
travesty of justice if the High Court declined to
interfere with the findings arbitrarily and without
reasonable basis reached by the Industrial Court.”

36. In the said decision it was considered by the
Hon'ble Court that if the disputants were trainee there,
there should have been trainer too. The case of the
management was also disbelieved on the ground that it did
not have any permanent workmen. In view of the legal
proposition laid down in the decision supra the status of
mmhﬁeﬂodmlymbuhofhm

wearing the mask of an apprentice or trainee and on the

basis of apprenticeship contract or label which a person
. : -

37. The facts of the referred decisions are squarely

applicable to the present controversy and it fortifies the

submission made on behalf of the workmen.

38. In the present matter from the evidence brought
on record by the management it has failed to show that the
corporation had any training institute or even a trainer to
impart the training to the disputants in the field. It is evident
from the record that the work performed by them was
perennial in nature and it even exisss after their
disengagement. It further reveals that corporation had
exercised the control and supervision over them. As per
terms and conditions for the engagement the objective of
training was to provide basic fieid training in work related
to delivery of petrol/ diesellubricants in customer’s vehicle,
lubrication of customier’s vehicle and customer’s service.
In view of the nature of job required to be performed by the
claimants it is not believable that training for such a long

- period of 11 months was required. The terms and conditions

envisage that both theoretical and practical training was to
be imparted to them and tests were to be conducted from
time to time and minimum marks to be obtained for passing
the tests but there is no such pleadings that there was
faculty for such theoretical and practical training and tests
were conducted for assessment of the performance of the
claimants, The management witness Sh.S.J. Dubey has also
not stated in his affidavit that for imparting training there
was any institute. Though in cross examination he has
named certain persons said to be trainer but he could not
named the persons who imparted the training in the year
2001 and 2002. His evidence on this point is very feeble
and not reliable. The management witnesses Sh. R.D.
Gupta, Sh. S K. Jain and Sh. K.L. Chaturvedi have stated in
respective cases that had claimants not agreed to the terms
and conditions they would have not been allowed for
training. Admittedly, undertakings bear signatures of the
claimants but they were in a position in which they could
obtain service or means of livelihood only upon terms and
conditions imposed by the stronger party i.e. the
Corporation or go without them.

39. Thus, delving deep into the matter, it reveals that
the appointment order/contract Ex-M-1 was a veil and under
the disguise of imparting the training to the claimants, their
services were hired by the Corporation on payment of
monthly consolidated wages for performing its regular work
at the petrol pump which still exists today. It leads to
conclusion that their appointment/contract is a sham one
and it was only a device to escape the applicability of the
provisions of LD, Act. Thus, the case is not covered by
clause (bb) of the Section 2(00) of the Act. The plea set for
on behalf of the corporation that the claimants weére
appointed a3 trainees and their appointment came to an
momatic ‘end on the expiry of the period of appointment,
canhot be maintained.
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40. Now, the crucial question which left for
consideration is whether the claimants had worked for at

least 240 days during preceding 12 month& from the alleged
date of termination.

41. To attract the provisions of Section 25-F of

I.D.Act one of the condition required is that the workman
is employed in any industry for a continuous period which
would not be less than one year.

42. It is not the case of the above claimants that they
were in continuous service of the non-applicant for one
year within the meaning of Section (1) of Section 25(B) of
the 1.D.Act. Thus, it is to be seen whether the case of the
claimants falis under sub section 2 of Section 25(B) which
says that even if 8 workman has not been in continuous
service for a period of one year as envisaged under sub
section (1) of 25(B) of 1D. Act, he shall be deemed to have
been in such continuous service for a period of one year if
he has actually worked under the employer for 240 days in
preceding period of twelve months from the date of his
termination. The said sub section provides for a fiction to
treat a workman in continuous service for a period of one
year despite the fact that he has not rendered uninterrupted
service for a period of one year. In 1981 Lab IC 806 Hon'ble
Apex .Court has elaborated the mode to invoke the said
fiction as follows:—

“In order to invoke the fiction enacted in sub-s (2)(a),
it is necessary to determine first the relevant date,
i.e., the date of termination of service which is
complainied of a ‘retrenchment’. After that date is
.ascertained, move backward to a period of 12 months
just preceding the date of retrenchment and then
ascertain whether within the period of 12 months,
the workman has rendered service for a period 0f 240
days. If these three facts are affirmatively .answered
in favour of the workman, pursuant to the deeming
fiction enacted in sub-s 2(a), it will have to be
assumed that the workman is in continuous service
for a period of one year, and he will satisfy the
eligibility qualification enacted in s 25F.%.,

43. In the background of the legal principles set out
above factual scenario is to be examined.

44, In present matter, the following chart indicates
the dates of appoirtment, the dates.of termination, period-

during which the workmen have worked as per ploadings
in the claim statement, reply te the claim statemsent,

reference and statement of the claimants in respective
cases.

Case  Name of Date of Asper Asper As per

No. claimant termination claim  Reply  affidavit

"~ onasper State- toclaim ofclai-

reference  ment  state- mants

ment

103/05 Ganesh 21-5-01 26-6-00 22-6-00 26-6-00
Sankhala to to to

21-5-01 20-5-01 21-5-01

104/05 Richpal 12-7-03 13-8-02 13-8-02 13-3-02
Singh to to to

12-7-03 12-7-03 12-7-03

105/05  Vijay 12-5-02 13-6-01 13-6-01 13-6-01
' Singh to to to

12-5-02 12-5-02 12-5-02.

106/05 Girdhari 12-5-03 13-6-01 13-6-01 13-6-01
Lal to to to

12-5-03 12-5-02 12-5-02

107/05 Ashok  1-7-01 2-8-00 1-8-00 2-8-00
Kumar to to to

: 1-7-01  30-6-01 30-6-01

108/05 Prithwi  13-6-04 6-12-01 6-12-01 6-12-01
Singh to to to

13-6-04 5-11-02 5-11-02

Case No. 103/05, 104/05, 105/05 and 107/05

45. As per averments in the claim statements the
claimants Sh. Ganesh, Sh. Richpal, Sh.Vijay Singh,
Sh. Ashok Kurnar, had worked during period 26-6-00 to
21-5-¢1, 13-8-02 to 12-7-03, 13-6-01 to 12-5-02, 2-8-00 to
1-7-01 and their services were terminated on 21-5-01,
12-7-03, 12-5-02, 1-7-01 respectively. In reply to the claim
statement it has been pleaded that the above named
persons had worked as trainees during period 22-6-00 to
21:5-01, 13-8-02 to 12-7-03, 13-6-01 to 12-5-02, 1-8-00 to
30-6-01 respectively.

46.It is not in dispute that the above named

-claimants were performing the work relating to petrol pump

i.e. measurement, delivering petrol into the vehicle of
customers and dealing with customer etc. In reply to the
claim and in evidence of management witness
Sh. 8.).Dubey it has been admitted that the claimants
Sh. Ganesh, Sh. Richpal, Sh. Vijay Singh, Sh. Ashok had
performed the said work during period 22-6-00t0 21-5-01,
13-8-02 to 12-7-03, 13-6-01 to 12-5-02, 2-8-00 to 1-7-01
respectively.

47. Thus, it is established from the pleadings and

_evidence of the management witness itself that the

concemed claimants i.e. Sh. Ganesh, Sh. Richpal, Sh. Vijay
Singh, Sh.Ashok had worked for more than 240 days during
preceding 12 months from the alleged date of termination
i.e.21-5-81, 12-7-03, 12-5-02, and 1-7-01 respectively.

48. Onthese facts the claimants Sh.Gahesh Sankhia,

- Sh. Richpat Singh, Sh.Vijay Singh, Sh. Ashok Kumar have
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succeeded to establish that they have completed 240 days
of actual service under the employment of the ‘corporation
in a calendar year pleceding to their termination‘and their
existed a nexus of employer employee relation bstween the

parties. Indisputably, prior to their terminationthey weré

not served with one month’s notice:orthe pay inlieu of the
notice and no retrenchment corfipensation were paid to
them. Therefore, ﬂmrtunmtmnwasmwolmonof Section
25-F of the I.D.Act. .
Cise No.-106/05 and 108/05

49. As per version of the ¢ldimants Sh. Girdhari and

Sh.Prithvi Singh, their services were terminated oni 12-5-03

and 13-6-04 respectively, it has been denied by the
management, therefore, initial burden was on the claimants
to establish that they had worked for at least 240 days
during just preceding 12 months from the alleged date of
their termination i.e. 12-5-03 and 13-6-04 respectively.

50. In case no.106/05 and 108/05 claimants
Sh. Girdhari and Sh.Prithvi Singh have: pleaded in their
claim statement that they had worked at Khasa Khoti Petrol
pump during period 13-6-01 to 12-5-03 and 6-12-01 to.
13-6-04 and their services were terminated on 12-5-03 and
13-6-04 respectively. Whereas as per averments in the
respective reply to the claim statement the above named
claimants have worked during period 13-6-01 to 12-5-02

and 6-12-01 to 5-11-02. The above claimants in their .
respective affidavits have admitted that they had worked
during period 13-6-01 to. 12-5-02 and 6-12-01t05-11-02.

Thus, as per their own admission in their respective
affidavits they had not worked for 240 days during
preceding 12 months from alleged date of their termination
i.e. 12-5-03 and 13-6-04 respectively. Their statements in
cross-examination that they had worked up to 12-5-03 and
13-6-04 respectively are contrary to their own admission in

their respective affidavits. Therefore, it is-not established -

that workmen had worked during just preceding 12 months
from the said alleged date of termination respectively.

51. Since, the claimants Sh.Girdhari La} and Sh.Prithvi
Singh have failed to establish that they had worked for 240
days during preceding 12 months from the aileged date of
their termination therefore, provisions of Section 25-F of
the L.D.Act are not attracted in their matter.

52. Accordingly, the point No, lis decided in favour:

of all the claimants Sh. Ganesh Sankhla, Sh. Richpal Singh,
Sh. Vijay Singh, Sh. Ashok Kumar but the same is decided
against the claimants Sh. Girdhari Lal and Sh. Prithvi Singh.
As regard point No. 3 is concerned, it is decided in favour
of all the claimants.
Point No. 2

53. The workmen in their pleadmgs have stated that
after their termination the fresh hands were recruited by
the Corporation. They have repeated the same in their
statement on affidavit. _

54. The management witness Sh. S. J. Dubey has
denied that subsequent to the alleged termination of the

workmen fresh hands have been recruited by the
Corporation. He has stated that no ‘seniority list was
prepared because there was no necessity to do so.

55. mchmmmmnummmmw
to the -termination of the claimants fresh hands were
engaged by the non-applicant corparation in violation of
Section 25-H but the claimants have not named any such
person ifi their pleadings. Even in their affidavits the names
of the persons said to be engaged have not been disclosed.
Mere bald allegations in their oral evidence on this. pomt
without any corroborative evidence do not inspire
confidence and cannot be relied upon. The claimants have
failed to establish that subsequent to their termination fresh
hands were employed by the corporation in violation of
Section of 25-G of the 1.D. Act. Therefore, this point is
decided against the claimants. -

56. On account of the decision on pointNo. 1 & 3 in
favour of the claimants Sh. Ganesh Sankhla, Sh. Richpal
Singh, Sh.Vijay Singh; Sh, Ashok Kumir their respectiye
cleim deserves to.be allowed and it is held that the action
of the managementin terminating the services of the sbove
claimants was not legal and justified being in violation of
the provisions of Section 25-F of the 1.D.Act. Since claimants
Sh. Girdhari Lal and Sh. Prithvi Swhsveﬁiledtombhsh
that their'services were terminated in violation of Section
25-F of the .D. Act, their claitns deserves to'be rejected.
Relief.

57. The learned representative of the claimants has
contended that claimants should be reinstated in service
with full back wages.. In this regard he has also referred
earlier award passed in the year 2005 by this tribunal in
almost identical matter. Whereas on behalf of the
corporation it has been contended that no posts exist in
the corporation, therefore, the reinstatement of the

. claimants omxldnotmeetﬂ:eendsofjusncemabsenecof-

any post.

58. Eatlier in cases of termination in mhhon nf
Section 25-F reinstatement of the workman with full back
wages used to be automatically granted, butkeepmgm
view several other factors and in particular the doctrine of
public employment and involvement of the publlc money,
a change in the said trend is now found in the recent
decisions of the Hon’ble Supreme Court. In a large number

of decisions in the matter of grant of relief of the kind,

Hon’ble Apex'Court has distinguished between.a.daily
wager who does not hoid a post and a permanent employoee. .
59. Inrecent decision (2010) 1 SCC (L& S) 545 Jagbir - -
Singh V/s. Haryana State Agriculture Miktg.-Board after
considering the earlier decisions referred to therein on the
pomtshouldanorderofremstammmmdlyfoﬂm
in a case of violation of Section 25-F of the .D. Act Hon’ble . -
Apex Court has observed that:— -
“It would be, thus seenthatbyacawna'ofdecum :
in recent time, this Court has clearly laid down that
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an order of retrenchment passed in violation of
Section 25-F altheugh may be set aside but an award
of reinstatement should not, however, be
automatically passed. The award of reinstatement
with full back wages in a case where the workman

has completed 240 days of work in a year preceding -

the date of termination, particularly, daily wagers has
not been found to be proper by this Court and instead
compensation has been awarded. This court has
distinguished between a daily wager who does not

hold a post and a permanent employee.”

60. Continuing this line of approach in decision (2010) 2
SCC (L & S) 376 Hon’ble Apex Court held that.—

“While the earlier view of the Court was that if an
order of termination was found to be illegal, normally
the relief to be granted would be reinstatement with
full back wages. However, with the passage of time it
came to be realized that an industry should not be
compelled to pay to the workman for the period
during which he apparently contributed little or
nothing at all. The relief'to be granted is discretionary
and not automatic. A person is not entitled to get
something orily because it would be lawful to do so.
The changes brought out by the subsequent
decisions of the Supreme Court probably having
regard to the changes in the Policy decisions of the
Government in the wake of prevailing market
economy, globalization, privatization and
outsourcing was evident, Hence now there is no such
principle that for an illegal termination of service the
normal rule is reinstatement with back wages, and
instead the Labour court can award compensation.”

“There has been a shift in the legal position laid
down by the Supreme Court and now there is no
hard-and-fast principle that on the termination of
service being found to be illegal reinstatement with
back wages is to be awarded. Compensation can be
awarded instead, at the discretion of the Labour
Court, depending on the facts and circumstances of
the case.”

61. In present matter, the claimants Sh.Ganesh
Sankhia, Sh.Richpat Singh, Sh. Vijay Singh, Sh.Ashok Kumar
had worked with the corporation for a period of less than
one year and were drawing consolidated wages round about
Rs. 1600 p.m. While giving relief this fact cannot be ignored
that the claimants were not holding any regular post.
Keeping in view the nature of job and nature of employment,
the lapse of time after termination of the services, the total
length of service rendered by the claimants and having
regard to entire facts and circumstances in the cases
instead of reinstating them the interest of justice will be
sub-served by paying compensation to the workmen
instead and in lieu of reinstatement in service.

- 62. Accordingly, references in case nos. 103/05, 104/
0§, 105/05 and 107 /05 are answered in affirmative in favour
of the claimants and against the Indian Oil Corporation
Ltd. It is held that the action of the management in
termination of the services of the claimants Sh.Ganesh,
Sh.Richpal, Sh. Vijay Singh, Sh.Ashok Kumar, is illegal and
unjustified respectively. Therefore, the non- applicant
Corporation is directed to pay compensation to
aforementioned each claimant worth Rs.40,000 (Rupees
Forty Thousands) instead and in lieu of their reinstatement
in service. The payments shall be made within eight weeks
from the date of publication of award failing which it shall
carry interest @ 9%.

63. Since, In references In respect of claimants
Sh.Girdhari and Sh. Prithvi Singh (in case no. 106/05 and
108/05 respectively), it is not established that alleged action
of the management in termination of their services was in
violation in Section 25-F and 25-G of the 1.D.Act, the same
are answered in negative against the said claimants.
Resultantly, they are not entitled to get any relief.

64. A common Award is passed in these terms

65. Award as above.

66. Let a copy of the award be sent to the Central
Government for publication u/s 17(1) of the Act. A Copy of
the award be also annexed with each connected file.

N.K. PUROHIT, Presiding Officer
7§ feweft, 12 3R, 2011

LA, 3232.—3iiifirr frrg furm, 1947 (1947
W 14) ¥ R 17 ® sge F, Rty wwR e o
Ty % Hag Friown! 3l S8 werl ® W ore
fifte shifirs v ¥ 3= weER hifer afyso
=er, 4 % Y (Ted d@e 28/2010) W TR
wht ¢, 9 Bl TR W 12-10-201] MA@

[® TR 41012/15/2009-3.37 (f-1) ]
iy fe, 2= afimlt

New Delhi, the 12th October, 2011

$.0. 3232.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 28/2010)
of the Central Government Industrial Tribunal-cum-Labour
Court, Chennai as shown in the Annexure in the Industrial
Dispute between the management of Southern Railway
and their workmen, which was received by the Central
Government on 12-10-2011

[No. L41012/15/2009-IR (8-1))
RAMESH SINGH, Desk Officer

GO F iy S s ol TN Y
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ANNEXURE
BEFORE THECENTRAL GOVERNMENT
INDUSTRIALTRIBUNAL-CUM -LABOUR COURT,
CHENNAI

Friday, the 30th September, 2011
Present : Shri AN. JANARDANAN, Presiding Officer
Industrial Dispute No. 28/2010

(In the matter of the dispute for adjudication under clause
(d) of sub-Section (1) and sub-Section 2(A) of Section 10
of the Industrial Disputes Act, 1947 (14 of 1947), between
the Management of Southern Railway and their workman)

BETWEEN
Sri K. Kuppan 1st Party/Petitioner
Vs,
The Divisional Railway Manager/
Personnel/MAS, Divisional Office
Park Town, Chennai-600003 2nd Party/Respondent
Appearance :
For the 1st party/Petitioner : Sri G. Muthu, Advocate

For the 2nd Party/Management : Sri G Kalyan, Advocate
AWARD

The Central Government, Ministry of Labour vide its
Order No 14 1012/152009-1R(B-I) dated 04-06-2010 referred
the following Industrial Dispute to this Tribunal for
adjudication.

The Schedule mentioned in that order is”

“Whether the action of the Manager of Southern
Railway in not allowing Sri K. Kuppan to join his
duties and/or in terminating his services w. e. f
24-07-1988 is legal and justified? If not, what relief
the workman is entitled to and from which date?”

2. Afier the receipt of the Industrial Dispute, the
referred ID was taken on file as ID 28/2010. Pursuant to
notice both the parties entered appearance through their
respective counsel and filed their Claim and Counter
Statement as the case may be.

3. The Claim Statement contentions briefly read as
follows: :

Petitioner, a Khalasi under Southem Railway fromi
24-09-1981 was arrested on a false complaint by RPF on
30-04-1986 and kept in Police and Judicial custody. Criminal
Case as CC No. 12042 of 1990 was foisted against him
before 6th Metropolitan Magistrate at Chennai. He was
acquitted in that case on 03-04-2000. His claim for
reinstatement was refused. Railway Minister also turned
down his request. Respondent on 3-8-2005 reported to the
Additional Personal Secretary to Minister of State for
Railways that he was unauthorizedly absent and he was

deemed to have resigned from duty which is wrong. He was
prevented from attending duty by Police he being under
Police custody. There was no notice issued to him or any
domestic enquiry held. Charges of unauthorized absence
are only concoctions. He has not resigned from the service.
The refusal to employ him amounts to illegal termination of
service which is not just and is against the principles of
natural justice. Management has not appealed against the
judgment of the acquittal of the petitioner. By the Court
Order the charges are proved foisted. Hence the claim for
reinstatement with all benefits.

3. Counter Statement contentions briefly read as
follows:

While a Casual Labour petitioner was arrested on
30-04-1986 for unlawful possession of Railway property
by RPF Inspector at Basin Bridge. Crime No. 4/36 was
registered against him. There was alse CC No. 12042/1990
filed against him in Court. From 30-04-1986 petitioner never
reported for.duty or informed the authority. He had been
continuously absent from 24-04-1988 to 24-07-1988. He
aleng with 11 other Casual Labourers with similar conduct
was treated as deemed to have resigned as per office letter
dated 27-12-1988 with effect from 24-07-1988. Due to his
non-attendance in Court on 25-02-1988 for trial he was
arrested on 16-08-1988 and remanded to judicial custody.
After 15-07-1998 he was released on conditional bail by
Court. He has been absconding from duty and dodging
the RPF from arrest during 24-04-1988 to 24-07-1988. The
petitioner/accused was being discharged from the case
under Section-245(2) of CrPC for the absence of witnesses.
That he was taken to Police custody on 24-04-1986.
Petitioner’s claim is belated. Petitioner was on bail in the
year 1986, 1990 and he could have approached for
reinstatement. Even after acquittal by Court he has not
approached for the purpose. ID was raised only in 2007,
Petitioner had not beeri regularized in Railway. He himself
abandoned the service. He cannot claim regularization. He
is not entitled to retrenchment compensation. Petitioner
aged 52 years waited nearly for 25 years to raise the claim.
Charges in the Criminal Case against him are serious though
he was acquitted. Government has dispensed with the-
system of engaging Casual Labour. Claim is to be dismissed.

- 4, Points for consideration are:

(i) Whether the action of Southem Railway in not
allowing petitioner to join duty or in terminating his
service is legal and justified?

(ii )To what relief the petitioner is entitled?

5. The evidence consists of oral evidence of WW1
and Ex. W1 to Ex. W10 on thie petitioner’s side and the oral
evidence of MW 1 and Ex. M1 to Ex. M 3 on the
Respondent’s side.
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Points (i) and (if)

6. Heard both sides and perused the records,
documents and the written arguments filed on behalf of
the petitioner. The learned counsel for the petitioner and
the Respondent keenly argued in support of their respective
contentions. Reliance was placed on behaif of the petitioner
on the decision of the High Court of Kerala in D. VENU
AND OTHERS VS. SENEN FERNANDES AND OTHERS
(1995-1I-LLJ-1113) where it is held that “administrative or
quasi-judicial tribunal are only fact-finding bodies and the
method of faci-finding varies from that sanctioned by law
in courts”. In HARJINDER SINGH VS. PUNJAB STATE
WAREHOUSING CORPORATION (2002-1I-LLJ-277) the
Apex Court held that social justice is the very signature
tune of our Constitution and being deeply embedded in
our constitutional ethos in a way is the arch of the
Constitution which ensures rights of the common man to
be interpreted in a meaningful way so that life can be lived
with human dignity. It is the judges duty to uphold the
constitutional focus on social justice without being in any
way misled by the glitz and glare of globalization. In JAL
BHAGWAN VS. AMBALA CENTRAL COOPERATIVE
BANK AND ANOTHER (1984-1-LLJ-52) Supreme Court
heid as follows: “the appellant was never asked to answer
any charges, there was no enquiry against him, no notice
was issued to him to show cause why his services should
not be terminated and even the order terminating his
services failed to mention any reason. The order terminating
the services of the appellant was wholly unsustainable. If,
therefore, the bank wanted to sustain the order terminating
the services of the appellant, it was up to the bank to lead
necessary evidence to prove such charges as it desired to
establish against the appellant. “In MUKU SINGH AND
QTHERS VS.EASTERN COALFIELDS LTD.AND OTHERS
(1994-11-LLN-328) High Court of Calcutta held “the
contention that if domestic enquiry was held, the workmen
would have challenged the same on the ground that there
cannot be two parallel proceedings is not reason for
dispensing with the enquiry. Based on allegation pending
before Civil Court the respendent cannot claim to be judges
of their own case and to take a decision to dismiss the
workmen without any enquiry and without any opportunity
of hearing to the workmen. No material has been placed to
show that satisfaction of the respondent was genuine and
bonafide. If matter is pending before competent court for
effective adjudication the workmen could have been
suspended if the rules permit, but the steps taken to dismiss
them are wholly unwarranted and uncalled for”. In
JAYWANT BHASKAR SAWANT VS. BOARD OF
TRUSTEES OF PORT OF BOMBAY AND OTHERS (1994-
[I-LLN-1210) High Court of Bombay held “it is undoubtedly
well-settled law that there is no legal bar to the continuation
of disciplinary proceeding in an appropriate case merely
because of the chargesheeted employee having been
acquitted at the criminal trial. At times the accused is given
benefit of doubt. Some times the accused may be acquitted

on a technical ground like lack of sanction. If, however, the
accused is honourably acquitted by the criminal court, the
departmental authorities are under an obligation to attach
considerable weightage to the verdict of the criminal court.
Normally it would not be expedient to continue the
departmental inquiry on the same facts, once the
chargesheeted employee is honourably acquitted at the
criminal trial. It is, however, possible in the realm of theory
that the departmental authorities may be justified in
continuing the inquiry for a cause notwithstanding the
honourable acquittal of the accused. It is, however, totally
erroneous to observe as observed by the enquiry officer in
his report that the findings recorded at the criminal trial are
totally irrelevant in the departmental inquiry. The enquiry
officer, disciplinary authority and the appellate authority
did not at all apply their mind to the verdict of honourable
acquittal and complete exoneration of the petitioner from
the charge of the criminal Court for total want of evidence
and have totally ignored the findings and the judgment of
the criminal Court altogether under a misconception that
such honourable acquittal is totally irrelevant. Such an
order of acquittal is not totally irrelevant in a civil
proceedings or the departmental enquiry. No public
authority is allowed to misuse its power. Public authorities
must exercise their statutory discretion fairly and
reasonably”, In BHIMRAC RAMBHAU ABAHAND VS.
KOHINOOR ENGINEERING CO. (2005-111-LLJ-606) High
Court of Bombay held “even if abandonment of service
was examined, it was necessary for the Labour Court to
consider the issue of compliance of principles of natural
justice”. In DISTRICT MANAGER TASMAC,
COIMBATORE REGION, ERODE V8. 8. VELLIYANGIRI
(2009-1V-LL1-487) High Court of Madras held that “charges
against the Respondent were serious. There were major
misconducts. In such a case punishment of dismissal could
be inflicted only on issuing Charge Memo and proper
enquiry. Dismissal not sustainable as no enquiry was held”.
In BSES RAJDHANI YAMUNA FOWER LTD. VS, UNION
OF INDIA AND OTHERS (2011-1-LLJ-748) High Court of
Delhi held “offences under Sections-323, 148 and 149 of
IPC were held not to involve moral turpitude so as to justify
termination from service™ .

7. On behalf the Respondent reliance was placed on
the decision of the Rajasthan High Court in ANAND JAIN
(DR.) VS, STATE OF RAJASTHAN AND ANOTHER held
on 15,07.2003 that:

In Syndicate Bank v. General Secretary, Syndicate
Bank Staff Association and Anr., AIR 2000 SC 2198,
and Aligarh Muslim University and Ors. v. Mansoor
Ali Khan, AIR 2000 SC 2783, the Hon’ble Suprente
Court rules that if a person is absent beyond the
prescribed period for which leave of any kind can be
granted, he should be treated to have resigned and
ceased to be in serve. In such a case, there is no
need to hold an enquiry or to give any notice as it
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would amount to useless formalities.

This Court in the case of Dr. $.M. Mansoory v. State
of Rajasthan, 2002 (2) CDR 1661 (Raj.), relying on the
decision of Hon'ble Supreme Court in the cases of
Syndicate Bank (Supra) and Aligarh Muslim
University has taken similar view and found the case
of the petitioner in that case to be that of voluntarily
abandonment of service and thus, his termination
was found to be proper. This Court in the above has
further held that in the case of abandonment of
service, the State can remove name of concerned
person from the register of its employee treating it a
voluntary abandonment of service without holding
aregular enquiry.

8. Decision dated 20-10-1995 in A. Laksmanan Vs.
Union of India Represented by Divisional Railway Manager,
Madras Division and Two Others of Central Administrative
Tribunal is also quoted by the learned counsel for the
Respondent.

9. Bestowing my due consideration to the rival
contentions and to the decisions relied on by either side 1
am led to conclude that it is the petitioner who has made
out a good case to succeed. The cessation of the petitioner’s
service is not an outright termination from service or a
voluntary resignation or abandonment of the same by the
petitioner, There was no notice issued to him or an enquiry
held. Though the absence of the petitioner was there for a
continued and longer period the same is not deliberate on
the part of the employee. Admittedly he was being
arraigned in cases before Criminal Court as well as before
the RPF. Though the Court acquitted him, true, that 1s not
indicative of clear exoneration of the petitioner. The case is
not shown to be one involving moral turpitude. Admittedly,
he was arrested on 13-4-1986. It is from that date that the
petitioner never reported for duty. The fact that he never
informed his whereabouts thereafter to the authority is to
be appreciated at a context in which he is able to account
for it, By not holding no enquiry after issuing a notice such
an oppertunity has been deprived to him. That he had
been absconding from duty cannot be taken for granted as
contended by the Respondent. That the cilaim of the
petitioner is belated also cannot be taken as a ground
against him. In the circumstances on which the petitioner
had been arrested by Police on various occasions and had
been in Police custody and Judicial custody whether the
belated raising of ID has been justified or excusable or
condonable is a matter which should have been looked
into by the authorities while he was refused to join duty for
which opportunity is available to the petitioner only in the
forum provided by the domestic enquiry after issuance of
a due notice. Though petitioner is a easual labour, though
with a temporary status he is entitled to some remedy of
compensation if not to reinstatement as appropriate relief
even whern the dispute is raised after 10 years as held by
the Bombay High Court in Mohammad, S/o Sheikh

Rahamatullah Vs. Divisional Controller, Maharashtra State
Road Transport Corporation, Amaravathi and Two others
(2011-LLR-1023). As held by the High Court of Punjab and’
Harvana in Punjab Agricultural University and Another
Vs. Presiding Officer, Labour Court and Another:
{2011-LLR-1086) “even a reinstatement to the daily wager
is proper in the absence of enquiry or compensation”.

10. As pleaded by the Respondent/Management
now the Government of India, Ministry of Railways has
dispensed with the system of engaging casual labour. In
that case even if the petitioner is to be given some relief it
cannot be by way of reinstatement. The above contention
has not been substantiated by the Respondent leaving it
a mere pleadings which without proof is not evidence.
Contention on behalf of the Respondent that many of the
representation of the petitioner have been suitably replied
cannot be found to hold good for the reason of denial of
principles of natural justice which has really prejudiced the
petitioner. That not holding an enquiry has never been
weighed consideration with the higher authorities in
rejecting the claim of the petitioner for any reinstatement.
The petitioner is therefore entitled to reinstatement if the
Management can do so. If it is claimed that the Government
has dispensed with the system of engaging casual
labourers is not true. If the same is true the petitioner is to
be adequately compensated with reasonable compensation.
The options are left open to the Management. If he is
reinstated he will not be entitled to back wages or attendant
benefits but would be entitled to continuity of service and
all other attendant benefits thereafter from the date of his
rejoining duty on reinstatement. Ifhe is not being reinstated
by the Management but is opting 10 give compensation
the same is lignidated to the quantum of Rs. 8.50 lakhs with
interest @ 12% from the day immediately atter 30 days
from the date of the publication of the award in Gazette of
India. The petitioner is entitled to the relief as above. -

11. The reference is answered accordingly.

{Dictated to the P.A., transcribed and typed by him,
corrected and pronounced by me in the open court on this
day the 30th September, 2011)

A.N. JANARDANAN, Presiding Officer
Witness Examined
For the 1st Party/Petitioner : WWI, SriK. Kuppan

For the 2nd Party/Management : MW ! Sri K. Kamaraj

Documents Marked On the petitioner’s side

Ex. No. Date ljescription

EX.Wl 27.12.1988 Divisional Railway Manager’s
Office Notice

EXW2 0507.1999 Divisional Personnel Officer/MAS

letter to Kuppan
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ExW3  03-04-2000 VI Metro-Magistrate Court-
Judgment ,

ExW4  22-11-2002 Divisional Manager's Office Notice

ExW5  01-06-2005 Kuppan letter to Hon'ble Railway
Minister

ExWé  03-08-2005 N. Jayaram Divisional Manager
letter-P.S. to Minister

ExW7  09-1-2005 Kuppan letter to Hon’ble Minister

ExW8  03-03-2009 ACL Failure Report

ExW9  04-06-2010 Ministry of Labour-Order

Ex. W10 14-06-2010 Industrial Tribunal-cum-Labour

Court Notice

On the Management’s side

Ex.No Date  Description

ExM1 1242007 Service Register

Ex. M2 - Letter from the Divisional Security
Commissioner

ExM3 - Para 2001-2002 and 2006 of Indian

Railway Establishment Manual

¢ fawe, 12 TR, 2011
AW, 3233 —3fire e sifufrm, 1947 (1947
1 14) F W 17 ® FTRY §, BT TER T A"
qrere e fim e e B yeuad & gag P
3 37% FHFR % e, ey ¥ ke sdeife frew o
S arr Sredfirs Sfaoy R e, TR S T9e
(W T 9/2008) WY Wiy w0l €, S ST FT@ER
Y 12-10-2011 F 9T €3N A
(€. T-17011/3/2008-31 3R (TH) ]
e A, S afes
New Delhi, the !2th October, 2011

S.0. 3233.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 9/2008)
of the Central Government Industrial Tribunal/Labour
Court , Ajmer now as shown in the Annexure in the
Industrial Dispute between the employers in relation to
the management of Life Insurance Corporation of India
Ajmer and their workmen, which was received by the

Central Government on 12-10-2011.
[No. L-17011/3/2008-IR (M)]
JOHAN TOPNO, Under Secy.

HE
s <grarer wd fir =i, s

frard fusi—s THN HAR =96, 3R T @ o
TR0 WEA-HL. A, 2,317, 09/08
IFEE TEm TE-17011/3/2008-3% IR (U7)
e 29-9-2008
# T 9 ftE T of e wfE SR o
e T H. /e AT iR, T o Tues denR

TR R ST T o i et ¥rean, Fedto saifem
g Ant, st
—wreff
L
& i feeloma fRor, wo o @ e e,
fedfiore FAffrw, Sfa v, e orf, SR

- 3ygredt
Iuftafy
well WY AR W oot oyl stfvmsm
s} Y AR A ;o FewaR, s
’ srae
el 11-8-2011
1. B% TR, 99 faqm, 5 o 8 ™ aey ®
Ffyfirotared firm Toae Sfia o 2:-

“Whether the action of the management of
Sr. Divisional Manager, LIC of India, Zonal Office,
Ranade Marg, Ajmer vide order dated 10-2-2000 in
deducting one increment of Sh. Ramesh Chand
Bundale is justified and legal. To what relief the
workman is entitled 7"

2. 399 v&l & Aifem 9 fwd oyt = AR A
Rz ot 5 7 e T # i st weft @ feg
TF T T3 AT 6-10-97 e o 9 ovman € fw
Al A I RN UF BAF 16-1-97 F wig ® 3@
et & wega T fatE 20-8-97 § sufwnm wHEd
#ome @ sumr =T 1 oftea fea S sremEea
= oftf o aman @ qun rfuenfal TR wew WR 11-9-97
I 13-9-97 T A IFN fEwr ol oA sfifdl #
RN F SRS I e T T W A e | S
AR 9F H W9 wEaEt & w4y § Frea wiw afuwd
g syl e w g # waw o sfos B oa
go T G MR i W9 afywd @ @ R wowe
TameHF TR Hemr o3 ofae = FeY fem v ) wiw §
g% = I 1 w3 g sEE v T R T
Fur Wil @ TF Ao g v w9 A w0 H i @
T | 39 STRY fEAie 10-2-2000 # fawg fauritg arftw
fei® 27-5-2000 wega 1 o W ot omde arfusrdt 3
st &1 =farm 9 | g fan stfiera 3 fawia wm
SR feAi 25-7-2000 TG w1 gU ofiw i o
fira # o <ERW w wEE e | st R fgfew
3t arree By T W el e - e
Y wfvera T dsR woa ©@ W fawia we e
oiE frm & | Frdaw) wwaew 1 TR # ) ofow W
TR 20-8-97 F W A 90T F W e YR SFEHEYN
H Aoft F 3 T 7w i T frm ¥ sl T 0 e
T3 | aifera ¥ 1 e mawel | fove w = = Afwgw
STt yam e T v &) e waE fafu-faeg g
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fivgfen gt woanht §.q0 ® T ) e Iwiw
TERY 5. 10-2-2000 ¥ frm =@ o w1 T vt
T Sler F1 3Ry WiRe w0 &1 FaET e man #

3. Jam § aweft = sk | 7% ww o ¥ 9
e st faare ®t aftamn & 72t snan & | wieft st
=} gftarn & 2 & | T wiw o A sl g
1 ST T e gERw fra ) 7 e # T
ardter frota @ 4o e =) 72t g T A @ ofieE
fagia st ardte Fremfi =t T ® 97 o o 2 R
e ST sl Tt = @ fogi @ freda 1
wieft %} W9 § w9 ¥ gAaR W ol st fem T
faumita it ot Fraurgar froffa =Y v | Sefie a3
Tagial =1 quia: wEm #t T | s o FE w0 W
e fra 4

4. fofes e @ weo g ¢ 1 w59 g ™,
TAEE T I SRS F SEART R T | 99
TwmEs | welt & Wl emw T fEAiE 6-10-97 =t Wi
wega w2 | et g At Hew wEuw W fae @
T fEAl® 20-8-97 W 23-10-97 ¥ Wiy o gor &
w0 | ot ®dwt @ Wi sifuerd frgee R T
fefi® 13-12-97 & 79 % 3 ER st *.R7 # A w
Afa smae g @ fRAF 10-12-97 & 3RW 9 W™
Hfyw frgm s W e @ 2, s s @ &
e et ) Sfm o R R R 9-1-98 w1 wiw oy
G FTHAE R F T | e F s S wRO
et 17-1-98 ) Frga = 7 | fgda ¥ 17-1-98 =t
7% fomd oft weft srafeerm on | e doF 24-1-98 B
o #  © fai 24-1-98 W) Wl @ ereferfr @
FRU 30TE AFF 9-2-98 T 77 Ht T Frmt g wielf
1 e e 1 e § o €1 fAiw 9-2-98 @i
T wreet w1 e i Yerw @ famw weff gro sufterfa &
w4 1 el 38w § Wi Afvewit wtww v e
3 i T i ol faer et sidma P e
T % | wre aifaerd g aw e T 2 R 9% v Wi
FrEE | fOUN 2 qu ARY U9 B 8% ® A Y | oW
At & a) ® wreff | o1 man o weff ¥ % o F 59 v
F IEH A 5 T9 qF A9 {9 FRAE § 0w
Fra sifusrt @ frgfe devft v @ aE L s
e sfierd <€ W= @ g | et Yo% 13-2-98 F
Tfesd @t T 1 13-2-98 Y wEEED 1 e i weE
o T @ | wem @ g e dew 25-2-98 Frga #
Ty | 5w 13-2-98 ®t i § weff #) sufteda o |
TATF 25-2-98 Fi W9 HrEdamwE! # welf g sefefy 7 @
TR qen 39 ARl ° W st gr welve € sue
e | o T fetie 6-3-98 #t il 9o @ | 3@ i
frard uz wredt =t wwor w@e Ao S fea T e el

& 37 W weia Al } watm w0 w1 omie oo
TR | SH HRO S Aew w1 weger vt g i
6-5-98 H WRa fFa T wen sIETe SRR g
10-2-2000 H Wi sy & wef ® v A
T SR g A § Sei w0 # et wha
? waiye 3 fofuea @ gU o & gfs wW FE #)
IR v F9 ¥ T 1 IR firn T | ardfte w5 AR
Teti 25-7-2000 = wiita feen T forma gra a1dier arefienn
1 W | 5 oY % wf f vt § wera €

5. @59 o weff A 3R | 7% ww o e sEs
foeg <t Serw wifa gon 2, 3o o fawnitg wra & wedf
! g ol TEE W s W frw T | uw v
wHATE) suw foes fagy #t v & qof @ wi ¥
In+ faeg 9% <R e ¥R wRa e T
AR 77 & T T @ fir qumefin T Raiw 20-8-97 |
FIGT AT AR, ST HY Avit F s & | wed
¥ SR wifa 7 2R € | - ahe @ SR i
=7 = fagra & fasda wfm e ma 2

6. MefiH IR A FoTdfrw F
faurita wrfaw g ? 95 pola: fafy-gova shem areme
H TR el ) ey e A S T g
1 I AR faar T @ Wy weff g 9\ gwem wiw
FrEaE) § am T fen v | 3w wRe @ wedt # faeg
THIET FHREETE! & T ) 379 o el 9w W % g
o 0 9/ 7 gar %1 UEa et e X T | asEet
W TwEe wgh R H Y, v R w e sm d e
yielf Ft waa w1yl sme k@ ™o Wy
Ffuait % faeg well =1 7% @ f fegfew s wrw
T TR #, 36 qer ) wfaa w0 @ g w1 et Gy
TEet W AE # | A Wi afusr @ faeg S e
wiw & & afew fisgfen e fagy = vaiw weg 9
wifea «t foFa < 9ifey | sra: Freea fea @ e wed =
¥ @it frar s

7. Wit & oy I fKAw 6-10-97 W faEw @
TR Wi wega w1 TR 2, o w3 i 20-8-97 F waen
AR 93 F fFa T # 36w W wfe e ¥ v
T} | W AT % S g ol § g fareon
o A §N B | ek 9-1-98 &) Y FAE) § me B
Irafeerd BF W STTEl 43 17-1-98 Fram #1 & 39w
ot wreff sTafeyd on 1 om: MR deF 24-1-98 FI wER
Tt | R 24-1-98 =i F WA F ufeed R % FROUE:
9-2-98 i Weif Ft Iafeufy wiw wrfaEt o g€ | wiw
Frare) o weff 7w w1 5 A SR o7 vg form @ qen
¥ oM § qom g 5 v wiw sfuw R fral B
i frgaa foFan T # | wie a9 we T
F 7% 79 SR UE & 69 9 e 2 9w ST U @ AR
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e & @ 9 R el 7 9w FW 5w T A=
St #t Frafe wad s @ T, § w e w
I T W | el § A § 7 o o H s
W Al T8 7 W E | § W ASE T 13-2-98
fafe=m =6t it 1 13-2-98 = wreff Iufeem o 3w KA A
wredt 7 W= sfusi g T8 F iy o % day |
Fy fFa v JRifge et U @ TR Y w
IR T N Wy sfve A ww v w9 w1 @8
T fore W TS v R T e Wi e T S
fom woa far T | SvTEl Ao 25-2-98 W@ T
25-2-98 %1 el 2w F wufeera 7t gan | Rl @ W
39 fe7 =t wriandt § dees HY T gy o fa
6-3-98 = it =t T | W= H FR0 qme Afew A
T man | et @ foreg A @ wwiah =) wf wef
T g F T e I fomm w1 weit 3 5w Afew
w1 e 5w 6-5-98 H wEgT fFA | acTvEm
FIAEAT AVFR A 9 ey ¥ wEEg giesin
FFR Y A e W A0 ¥ 1w w o Ew A
T il @ Twier # yefaa wia @ e W es aa
Ffg #% w1 F) Wity v w9 ¥ oW ® TR R o
37dter 1 SRY FeAiw 25-7-2000 F ARG gonr I THEEH
T wom ¥ o weff ® g sarh v amfert w frar
W U A R w e Ry & T

8. I fodws ¥ TS Weg & e § T8
v g & fof woff @ fre % el Pt i | el
TR-9R I ¥R B Wew I R o it wie
FRIaE! § Ivfeua T gan | IHFT uiefa B FRo T
FrarE! ar-ar wfi B mh | s F fKiw 9-2-98 |
weil % WiE wEEE F Iufeod @R W SR oy o
Ty FEETE! faaw ¥ % e v @ 6 weff g e
Ty H wE waw W fa wn afew wm afuwdt
Trgfa # deiy A Tum FaR = wE au ar v e A
Rt <re Afurd T wm W g | W el A
FriaT TP g ST feiE B o Wl sufes o g
well g g W afueit w5t e | @ g R
T # | ora: U T TR e T B % v A
@ oy, At wafmy w TR w amen aike w3
Frdarl § o e feran, fomat weff A =T o 1 o
FEEt srqfeafa | s g aun w9 o aggan
T YR B T | FWEAEF AFRR J 5ERw |
F | @ el = Fre Fawer ey o fa frww sam
wiedf 1 3t | i T | o SR TEEE § 9 Wi
e 2 5 weff %) faunia 9w 4 =@ 3 gEEE w ol
3R faa T qen W A B fagial W o oo
| el g AR-AR eI Y I & yvaw f e
FAEE § W T o W § ey s sus
faeg =t | Sl 9% iw AfUER ® Wy F o amaf
i € 39 A vl g U Y e e  feew

7% W2 il B e Wi sifeenrd weff | felt o yEw @
fagfen &t | arm: faswita e wEEm fafu-wom o B
TE W € Wi

9. el o weif % favg wfm <erw w1 W 2,
wielf %1 77 wvm ? 5 soe Tavg e <erv A
10<2-2000 ST w9 & orafus €+ am: P fean
s | e 3 s € ge w=e g & el & faeg
Ad R wafent T = e el #@ T o
IUF TAE 3 H ¥ Y=g Wi ® e W a
gfg F1 H Ht W = w9 | o B omdv fA )
1 TR T ST SRAEST W § 4 g 76w &
fop weff = faeg <1 e arferdifom =) it @, = srqaifass
w9 ¥ i gt 1 30: 390 STRW ¥ wraey fRY R W
wE fafuw anum wwe 7 €1 # 1 379 TUOE Al
TRftufmal F sws 9t oA ® smm w =
RT3 WiE s |

aeyr-amrd

FEd: HH faun F% AR # 3 ® wfa faam e
T 3 TR | R w2 fw ool fees diter
fedtoma Tor, Te WE @ ow gfem, S e,
T2 R/Al, 3T g STRY fEwe 10-2-2000 | Wt T
w5, T3 H1 UF aieF Ao i s e Trat o s o Ay
2 1 aa; weff wwr 5% st ® sverr 39 =maew @ i
R Tt w arfuer) e @

T HAR SR, A

T8 fieeit, 12 &R, 2011

LI, 3234 —3iEifies faaw sifufTam, 1947 (1947
W 14) H U 17 F A |, FT T 9 950G
P VAUeA ® Tag FEmm o o Fwn % 9,
sy ® fafie sl fee & fi=i wwR s
Sf=RTo o ~rrera, AT &% Y9E (HEY W §3/2006)
I W wE &, S PT W H12-10-2011 F
W g el

[F. T1-27012/1/2006-3% 3TN (T} ]
SiteA A, e afad

New Delhi, the 12th October, 2011
§.0. 3234 .—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. §3/2006)
of the Central Government Industrial Tribunal/Labour
Court, Nagpur now as shown in the Annexure in the

‘Industrial Dispute between the employers in relation to

the management of MO(I) Ltd., Beldongri Manganese
Mines, Ukwa Manganese Mines of MOIL, Nagpur and
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their workmen, which was received by the Central
Government on 12-10-2011,

[No. L-27012/1/2006-IR (M))

JOHAN TOPNOQ, Under Secy.

ANNEXURE

BEFORE SHRI J. P. CHAND, PRESIDING
OFFICER, CGIT-CUM-LABOURT COURT, NAGPUR

Case No.CGIT/NGP/83/2006 Date: 29-8-2011.

PartyNo.1(a) : The General Manager(P),
M.O. (). Ltd., 3 Mount Extension,
Sadar, PO Box No. 34, Nagpur - 440001
(b) : The Mines Manager,
Beldongri Manganese Mines of MOIL,
PO Satak, Tq. Parseoni, Distt. Nagpur,

(¢} : The Mines Manager,
Ukwa Manganese Mines of MOIL,
PO Ukwa, Distt. Balaghat Nagpur.

Versus

PartyNo.2 : Shri Purandas
S/o0. Sh. Lataru Tandekar,
R/ 0. MOIL Beldongri Mine,
Post Satak, Tah. Parseoni,

Distt. Nagpur.
AWARD
{Dated: 29th August, 2011}

In exercise of the powers conferred by clause (d) of
sub-section (1) and sub-section 2 (A) of Section 10 of
Industrial Disputes Act, 1947 (14 of 1947) ("the Act" in
short), the Central Government has referred the industrial
dispute between the employers, in relation to the
management of Manganeese Ore India Limited and their
workman, Shri Purandas Lataru Tandekar, for adjudication,
as per letter No.L-27012/1/2006-1R(M) dated 17-10-2006,
with the following schedule :—

“Whether the action of the management of MOIL
through its Mines Manager, Beldongri Manganese
Mines of MOIL, PO Satak, Tq. Parseoni Distt.
Nagpur, Mines Manager, Ukwa Manganese Mines
of MOIL, PO Ukwa Distt. Balaghat, Chairman/
Managing Director, MOIL, Nagpur, General Manager

(P} MOIL, Nagpur in terminating the services of

Shri Purandas S/o0 Lataru Tandekar R/o Beldongri

Mines is legal and justified? If not, what relief the

workman is entitled to?”

2. After receipt of the reference, the employee and
the management of MOIL were noticed to file the statement
of claims and written statement respectively. In response
to the notice, the employee Shri Purandas (hereinafter
referred as the workman) and the management MOIL, filed

the statement of claim and written statement respectively.

3. The case of the workman according to the
statement of claims is that in the year 1980 he was appointed
as a labour with Manganese Ore India (MOIL) and he was
promoted as Cap-Lamp room Attendant in 1993 and
thereafter, he was elected as the Branch Secretary of the
Union, “Rashtriya Manganese Mazdoor Sangh™ and his
entire service record was clean and excellent and while he
was working as the Cap-Lamp room Attendant at Beldongri
Mines, he had same quarrel with a lady, namely Mrs.
Kalpana Randive on 11-11-2003 and on 11-11-2003, the said
lady with 50 armed men came to hishouse at 9.30 p.m. and
abused and assaulted his wife and ransacked his house,
so his wife reported about the incident immediately in the
Police Station and on 13-11-2003, an inquiry was made
against Mrs. Kalpana, who was suspended during the
enquiry and after the enquiry, the witnesses to the inquiry
were transferred and Mrs. Kalpana rejoined her duty and
she was not punished. The further case of the workman is
that' on 17-12-2003, one charge sheet was issued against
him by the Mines Manager, on the allegations of abusing
Mrs. Kalpana and an Inquiry Officer was appointed for
conducting the enquiry and the said enquiry was not done
in accordance with law and observing the principles of
natural justice and on 18-5-2005, 2nd show-cause notice
was issued to him in the said departmental enquiry, to which,
he submitted his show cauvse on 30-6-2005 and on
17-7-2005, transfer order was issued, whereby, he was
transferred to Ukwa Mines in the district of Balaghat (M.P.)
and in that transfer order, his name and designation were
wrongly mentioned and on 18-7-2005, he made a
representation to the autherity for cancelation of his transfer,
on the ground of his wife being a mental patient and
undergoing treatment under a renowned doctor of Nagpur,
but the authority did not consider his representation and
even though Mrs. Kalpana was neither transferred nor
punished, he was transferred by way of punishment and in
the said departmental enquiry, the Inquiry Officer acted
according to his own whim and with biased mind against
him. It is further pleaded by the workman that the transfer
order did not bear his name and designation and as such, it
can be held that he was not transferred and before taking
action against him, the management did not discuss the
matter with the Secretary General of the Union, in
accordance with the agreement arrived at by the Union
and the General Manager {Personnel) and finding no other
alternative, he approached the Hon'ble High Court for
redressal, by filing Writ Petition No. 5845 of 2005 and on
21-11-2005, the Hon 'ble High Court granted him liberty to
make representation to the management and accordingly
he submitted a representation for cancellation of his
iransfer dated 17-7-20035, but, instead of considering the
representation, a charge sheet dated 31-8-2005 was
submitted against him by the Mines Manager, Ukwa Mines,
MOIL, on the allegation of remaining absent illegally, but
along with the charge sheet any document nor the list of
witnesses was supplied to him and he replied to the said
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charge sheet on 12-9-2005, denying the allegations levelled
against him and not satisfied with his reply, a departmental
enquiry was initiated, but he was not intimated about the
appointment of the Inquiry Officer and on 4-10-2005, he
received a letter from Shri N. Pagnis, whereby, he was
intimated about the date of enquiry and thereafier, he
submitted a letter dated 7-10-2005 demanding the relevant
documents, but the Inquiry Officer completed the enquiry
behind his back and the enquiry was not conducted in
consonance with the principles of natural justice and the
management witnesses were not examined in his presence
and he was not granted an-opportunity to cross-examine
the management witness or to lead evidence in his defence
and on the basis of the report of the Inquiry Officer, he was
dismissed from service on 22-12-2005 and the said order is
illegal, arbitrary and malafide and for the charge of
absenteeism, punishment of termination is shockingly
disproportionate and remainihg absent, his pay was already
deducted and his absence was condoned and therefore,
double punishment could not be imposed. The workman
has prayed for passing order for his reinstatement in service
with continuity and full back wages, by setting aside the
order of termination from services.

4. The management of MOIL has denied all the
allegations made in the statement of claims in their written
statement. According to the management, the penalty of
termination was imposed by Mines Manager, Ukwa Mines
of MOIL after duly holding the departmental enquiry, so
impleading Mines Manager, Dongri Buzurg Mines of MOIL,
and the General Manager Mines (P), MOIL, who were not
at all concerned with the present dispute is not proper and
the workman with matafide intention has tried to suppress
the true incident, which led to the earlier departmental
enquiry in 2003 and while the workman was working at
Beldongri Mines, a charge sheet dated 17-12-2003 was
issued against him for committing major misconduct of
abusing Smt. Kalpana Randive, Nurse-cum-Midwife and
threatening her with dire consequences on 11-11-2003 and
a departmental enquiry was conducted, in which, the
charges levelled against him were established and a second
show cause notice was issued to him on 16/18-4-2005, to
which, he submitted reply on 30-6-2005 and at that time, as
there was shortage of manpower of electrical staff at Ukwa
Mines, it was decided by the management to transfer the
workman to Ukwa Mines and the ailegations of transfer of
the -witnesses, non-supply of list of witnesses and
documents in respect to the said enquiry are baseless and
devoid of merits. It is further pleaded that the workman'
was transferred to Ukwa Mines vide order dated 14-7-2005
and not vide order dated 17-7-2005 and the transfer was
not by way of punishment, but due to shortage of staff
and the workman was relieved from Beldongri Mines on
17-7-2005, in order to join at Ukwa Mines and in the transfer
order of the workman, his name and designation were
correctly mentioned, as the earlier designation of the

workman i.e. Cap-Lamp room Attendant was changed to
Asstt, Electrician, consequent to revisien of MOIL

‘recruitment and Promotion Rules w.e.f. 1-8-95 and the

changes had been brought to the notice of the staff
including the workman and on receipt of the transfer order,
the workman made representation on 18-7-2005 and
24-11-2005 requesting for canceltation of his transfer, so
the objections raised regarding wrong mention of the
designation is frivolous and the request of the workman
for cancellation of the transfer could not be acceded to, as
the transfer was made due to shortage of manpower of
electrical staff at Ukwa Mines and the workman was
terminated from service for his misconduct which was duly
established after making a full fledged enquiry against him,
in which, he chose not to participate, in spite of due service
of notice and the punishment was not made due to Union
activities of the workman and by 24-11-2005, when the
workman submitted his representation, the enquiry was
already over and the documents relied on by the
management in the department enquiry were the
communications made to the workman and which were
served on him and the same were within his knowledge
and as the workman did not participate in the enquiry, there
was no question of not giving him opportunity of cross-
examining the management witnesses or adducing evidence
by him and a communication dated 19-9-2005 was addressed
to the workman intimating him about appointment of Inquiry
Officer, which he chose to neglect and in spite of issuance
of intimation about the date of enquiry not once but thrice,
the workman did not attend the enquiry and as charges
levelled against the workman were established in the
enquiry, the second show cause notice was issued and
thereafter the penalty of termination was passed for the
major misconduct and the penalty is proper and not
disproportionate and the workman never applied for leave
to the controlling authority and unless leave is applied for,
it cannot be unilaterally adjusted by the management and
the pay was deducted for remaining absent without leave
and the same does not amount to penalty and condonation
of absenteeism and the enquiry conducted was just, praper
and fair and the penalty of termination is just and proper
and commensurate with the act of misconduct and as such,
the workman is not entitled for any relief.

5. As this is a case of termination from service of the
workman, after holding of a domestic inquiry, the question
of the validity of the enquiry was taken up as a preliminary
issue, for consideration and by order dated 21-9-2010 the
enquiry was held to be valid and proper and by observing
the principles of natural justice.

6. In the written notes of argument, it was submitted
by the learned advocate for the workman that after
completion of the examination of each and every witness
for the side of the management, the enquiry officer did not
grant an opportunity to the workman to cross-examine the
witness and therefore, the findings of the enquiry officer
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are illogical, imaginary and perverse and for not joining at
the place of transfer, the order of termination from service
is a harsh punishtnent and the same is shockingly
disproportionate and otherwise, as the workman has not
been paid salary for the days of his absence, the workman
had already been punished and as such, the punishment
of termination from service is a double punishment and the
workman was transferred due to some personal enmity with
a lady and the transfer was not on administrative ground
and as such, the transfer was by way of punishment, for
which enquiry was must and there is absolutely no evidence
to support the report of the enquiry officer.

7. On the other hand, it was submitted by the learned
advocate for the party no. 1 in the written notes of argument
that the departmental enquiry held against the workman
has already been held to be legal and proper, as per orders
dated 21-9-2010 and the acts of misconduct alleged to be
committed by the workman were major misconduct under
the Standing Orders and the Disciplinary Authority being
not satisfied with the reply of the workman to the charge
sheet, decided to hold the departmental enquiry and as the
workman failed to participate in the enquiry, inspite of
receipt of the communication about the same an public
notice, the enquiry proceeded against him ex-parte and the
enquiry officer considered the statements made by the
witnesses and the documents duly proved in the enquiry
and came to the conclusion that the charges levelled
against the workman have been proved and the findings of
the enquiry officer are supported by evidence, both
documentary and oral and as such, the same cannot be
said to be perverse and though the workman was noticed
to file his show cause against the proposed punishment,
he did not give any reply within the stipulated time and
accordingly, the Disciplinary Authority after due perusal
of the relevant documents including the enquiry
proceedings and enquiry report imposed the punishment
of termination and the punishment is commensurate with
the acts of misconduct and the charges of major misconduct
were proved against the workman in a validly conducted
departmental enquiry and the punishment is not shockingly
disproportionate and the conduct of the workman is a
serious case of disobedience and insubordination, which
is a major misconduct and for that the punishment is proper.

8. Insupport of such contentions, reliance was placed
on the decisions reported in (2008) 1 SC.C224 (L& T
Komastu Ltd. Vs. N. Udaykumar).

9. Perused the record including the documents of
the departmental proceedings. It is necessary to mention
here that at the time of consideration of the validity of the
departmental enquiry, the contentions raised regarding
non-giving of scope for cross-examination of management
witness and transfer of the workman as a punishment had
been taken into consideration. Hence, there is no need to
consider the same again.

Taking into consideration the materials on record,
the written submissions made by the leamed advocates
for the parties regarding the perversity of the findings and
the quantum of punishment, it is found that the findings of
the enquiry officer are based on the evidence adduced
during the enquiry and such findings are not based on any
extraneous material. The enquiry officer has assigned cogent
reasons in support of his findings. There is nothing on
record to show that the findings are perverse.

So far the punishment is concerned, it is found that
the workman was found guilty of unauthorized absenteeism
and grave misconduct of insubordination and disobedience
in a property conducted departmental enquiry and as such,
the imposition of the punishment of termination of service
cannot be said to be harsh or shockingly disproportionate
to the charges of serious misconduct. Hence, there is no
scope to interfere with the punishment of termination of
services imposed against the workman. Hence, it is ordered:

ORDER

The action of the management of MOIL througa its
Mines Manager, Beldongri Manganese Mines of MCIL,
PO Satak, Tq. Parseoni Distt. Nagpur, Mines Manager,
Ukwa Manganese Mines of MOIL, PO Ukwa Distt.
Balaghat, Chairman/Managing Director, MOIL, Nagpur,
General Manager (Py MOIL, Nagpur in terminating the
services of Sh. Purandas S/o Lataru Tandekar r/o Beldongri
Mines is legal and justified. The workman is nbt entitled to
any relief.

1.P. CHAND, Presiding Officer
¢ faeett, 12 IR, 2011

A, 32353t frams stfufirm, 1947 (1947
F1 14) B 4T 17 B FTRO F, BT WHL 470 §F
#ifw sfem & vauds ® Gag P ot 376 R &
e, aey | fafde shefire farers A =g wr simfn
HfowToy a0 e, 9 % U9 (WE W 56/2007)
F W w ¢, S B WER F 12-10-2011 B

o §3H q1 _
(€. T-12011/2/2007-318 IR (-11) ]
v faE, 2w afus

New Dethi, the 12th October, 2011

$.0. 3235.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 56/2007)
of the Central Government Industrial Tribunal/Labour
Court , Chennai as shown in the Annexure in the Industrial
Dispute between the management of Central Bank of India
and their workmen, received by the Central Government
on 12-10-2011.

[No. L-12011/272007-IR (B-I)]
RAMESH SINGH, Desk Officer
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ANNEXURE
INDUSTRIAL TRIBUNAL-CUM -LABOUR COURT,
CHFNNAI
Monday thé 29th August, 2011
Present : A. N. JANARDANAN, Presiding Officer
Industrial Dispute No. 56/2007
[In the matter of the diapute for adjudication under clause
{d) of sub-section (1) and sub-section 2(A) of Section 10
of the Industrial Disputes Act, 1947(14 of 1947), between

the Management of Central Bank of India and their
Workmen]

BETWEEN
The General Secretary : 1st Party/Petitioner Union
Central Bank of India Staff Union
89, Aziz Mulk, 3rd Street, Thousand Lights
Chennai
AND
The General Manager : 2nd Party/Respondent
_Central Bank of India '
Regional Office, Montieth Road,
Egmore
Chennai-600008
APPEARANCE :
For the 1st Party/Petitioner : M/s. K.M. Ramesh,
Advocates
For the 2nd Party/Management : M/s. T.S. Gopalan & Co.,
Advocates
AWARD

The Central Government, Ministry of Labour vide
its Order No. L-12011/2/2007-IR(B-II) dated 28-9-2007
referred the following Industrial Dispute to this Tribunal
for adjudication.

The schedule mentioned in that order is :

“Whether the demand of the Union for regularizing
of 14 Personal Car Drivers as mentioned in the list
enclosed is just, valid and legal ? If so, to what relief
benefits the workmen are entitled to and what
directions are necessary in the matter ?°

2. After the receipt of Industrial Dispute, this
Tribunal has numbered it as ID 56/2007 and issued notices
to both sides. Pursuant to notice both the parties entered
appearance through their respective counsel and filed their
Claim, Counter and Rejoinder Statements as the case may
be.

3. The contentions in the Claim Statement bereft of
unnecessary details are as follows:

Drivers viz. (i) S/Sri V. Arumugam (ii) L. Paul (iii) T.
Krishnan (iv) B. Surgsh Kumar (v) D. Mohan (vi) P.

Shanmughasundaram (vii} R. Anbalagan (viii)
Raghunathan (ix) R. Gunasekar (x) R. Kuppusamy (xi)
Veluchamy (xii) Periyandi (xiii) Gunaseelan and (xiv) P.
Suresh Kumar were discriminated and deliberately denied
postings as permanent employees after several years of
service as Personal Drivers of the Car of the Respondent/
Bank used by the Executives. The names of the Drivers
though recognized as Personal Drivers of the Executives
do not appear in the muster roll of the Respondent. A
salary had been paid on consolidated basis to the
Executives in the guise of reimbursement of Driver salary
to the Executives. Signatures of Drivers were obtained on
the Cash Book Vouchers directly. In the past the Drivers
were absorbed from the Personal Drivers of the Executives
which practice the Respondent/Bank later stopped. There
is no distinction in the duties between the Bank Drives
and the Personal Drivers. The differentiation is only to -
exploit the labour case and shirk the responsibilities. as
employer. The ownership of the Cars driven for the
Executives is with the Respondent/Bank and is for the
Bank’s business. The Cars were also permitted for the
personal use of the:Executives using the Personal Drivers
without additional payment. But the Drivers are not
considered as Bank Staff. Even with the change of the
Cars and the Executives the same Drivers were continued
to be employed depriving their terminal benefits other than
increments and recurring benefits. The 14 Drivers were
being provided uniform, shoes, raincoats like other Sub-
Staff. The 14 Drivers were recommended to the Central
Office for being.absorbed. The Personal. Drivers are
required to be present in the Bank’s premises during
working hours and extra hours for which OTA " is paid.
The whole arrangement is pretence, nominal and sham to
evade compliance of various beneficial legislations and
regarding payment of wages. It is exploitation of cheap
labour and to deny the status of regular workman in gross
injustice and unfair labour practice. On 10-12-2007, 4
Drivers viz. (i) Arumugam (ii) Paul {iii) Krishnan and (iv)
Suresh Kumar were absorbed. The claim of the remaining
10 Drivers is also to be conceded. Now there are vacancies.
Hence the claim,

4, The Counter Statement contentions briefly read
as follows:

The Union has no locus-standi in the dispute. None
of the Drivers ismember of the Union. There is no valid ID
raised. Reference is bad in law. Central Bank of India.
Officers Service Regulations, 1979 inter-alia, Section-26
provides personat use of Bank’s Car to Executives in Scale-
VII, Vland V and Chief Managers (Scale-1V). Using their
Personal Drivers, wages payable to whom are reimbursed
to the Executives subject to limits, the drivers are engaged
by them only. The Bank has no role. The wages are paid
by the Executives. It is not permissible for anyone to get
into the service of the Bank bypassing the legitimate claims
of all eligible candidates. The 14 Drivers cannot derive
any right for their absorption for which the Bank has no
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obligation, Personal Drivers are not employed under the
Bank, which fact is to their awareness. With providing
uniform, shoes, etc. by the Exécutives to the Personal
Drivers, Master-Servant relationship with bank cannot be
inferred. Resort to Personal Drivers is not as a cost saving
device. The absorption of other Personal Drivers is under
normal recruitment process and the same cannot confer
any right to the Personal Drivers. Bank cannot be
compelled to create posts it being an exclusive prerogative
of the Bank. The claim is to be rejected.

5. Rejoinder Statement averments in a nutshell are
as follows:

It is not correct to say that the petitioner has no
locus-standi and that the ID is not valid. It is not stated in
ID Act that Trade Union should not espouse the cause of
non-members. For the payments to the Personal Drivers,
the Executives never received reimbursement from the
bank. The wages were also never paid through the SB
Accounts of the Executives. The 14 Personal Drivers were
employment exchange registered hands as well and they
stand recommended for absorption. The Personal Drivers
were also paid Festival Advance. The Drivers were
employed by the Bank and payments are made directly by
the Bank.

6. The evidence consists of the oral evidence of
WW1 and Ex.W1 to Ex.W115 onthe petitioner’s side and
Ex.M1 to Ex.M10 with no oral evidence adduced on the
Respondent’s side.

7. Points for consideration are:

(i Whether the demand for regularization of the
Personal Car Drivers is valid and legal ?

(ii} To whatreliefthe concerned workmen are entitled ?

Points (i) & (ii)
8. It is argued on behalf of the Petitioner Union by

its learned counsel that the policy to regularize the Personal’

Drivers is not being followed by the Management. There
is employee-employer relationship between the workmen
and the Management as evident from the ID Cards issued.
The monthly salary of the workmen is credited to the
account of the concerned employee. They are Employment
Exchange registered hands and have been working for
years, Already 7 of their counterparts stand regularized
and applying the same yardstick they are also to be
regularized without being discriminated.

9. The contra arguments on behalf of the
Respondent advanced by its learned counsel are that the
workmen are not employees of the bank recruited by it
under the norms of the recruitment. The vehicles belong
to the bank. Salaries to them are paid by the Executives
which are reimbursed by the bank. They had. been
usually considered for absorption after having to sit in
competitive test and interview if they aspire by applying
for the post. The policy that had been in vogue to absorb

the Personal Drivers has now been superceded and the.
policy has now been to make appointments in bank subject
to the approval of the Government, The absorption is
against the policy of public appointment as held in Uma
Devi's case.

'10. On behalf of the Respondent reliance was placed
on the decision of the High Court of Calcutta in
ALLAHABAD BANK DRIVERS ASSOCIATION AND
ANOTHER VS. UNION OF INDIA ANDOTHERS (2009-
I1I-LLJ-729) wherein it is held that when the personal
drivers are never appointed by the bank nor worked in
duly sanctioned post they cannot claim absorption or
regularization making them permanent as a matter of right.

11. The case of the Petitioner is that the workmen
are really the employees under the bank. But their work
arrangement is so contrived as to make it appear that they
are not bank employees. The same is pretence, nominal
and sham to evade compliance of various benefits to which
they are entitled under the labour legislations in exploitation
of cheap labour and in an unfair labour practice to deny
them status of regular workman.

12. The contra keen contention of the Management
is that under the Central Bank of India Officer’s Service
Regulations, 1979 personal use of bank’s car by Executives
is provided which they can avail by using their Personal
Drivers to whom wages are paid by them and which are
reimbursed to the Executives subject to limits. The Personal
Drivers are engaged by the Executives only. The Personal
Drivers cannot claim parity with other Personal Drivers
who stood appointed after normal recruitment process
onty. Bank cannot be competled to create posts.

13. In order to succeed the petitioner has to let in
sufficient evidence to lead to the conclusion that they are
direct employees under the bank. The arrangement of
engagement as Personal Drivers was started as per 1979
rules under which the senior officiais of the bank were
allowed to use the cars owned by the bank using their
Personal Drivers. Personal Drivers so engaged do not find
their names in the muster rell of workmen. There is no
appointment order issued to them. Though there had been

-apolicy to regularize the Personal Drivers the said practice

has been proved to be stopped by the Government. Even
their counterpart Personal Drivers who stood regularized
were so regularized only after having put to sit in
competitive test and interview as a part of the normal
recruitment process, when they chose to apply for the
post and not otherwise, The system of senior officers of
the bank using bank cars having originated in a legal
manner and the engagement of the Personal Drivers having
taken a legal form under valid bank policy with an antiquity
as far back in 1979, in the absence of any conclusive and
convincing material produced by the petitioner to show
that the arrangement is pretence, sham and nominal to
deny beneficial legislations to the workmen and in unfair
labour practice such a contention cannot sustain. When
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matters rest on policy decisions of the institution of the
bank and the Government to which they are clothed with
authority, due to a change in the policy decision when the
workmen cannot be entitled to the benefits except in
accordance with due procedures, without recourse to that
procedure the relief cannot be obtained. In the present
case it cannot be said that the workmen are discriminated
interse their counterparts when their counterparts got
selected only after following the prescribed recruitment
procedure. If the workmen whose case is espoused here
satisfy the eligibility criteria and appear in the competitive
test and interview and they emerge successful they do
not meet with any taboo of being made permanent. Instead
of resorting to that course they cannot claim for absorption
in as much as they are not proved to be direct employees
only under the Management. The mere distribution of
shoes, uniform, etc. is not a circumstance to prove
employee-employer relationship between them and the
Management. Decision in the Uma Devi’s case can be
made applicable only if it is proved that they are denied
benefits by way of unfair labour practice meted out on
them. Here it is not an instance proved to be so in as much-
as the system originated in a legal manner under some
sound policy of the Management and the Government.
There is also nothing to show that after having originated
the arrangement in a legal colour the said arrahgement
changed into any illegal colour or form so as to deprive
the workmen of the benefits, There is no clinching material
indicating some evidence, not sufficient evidence, to show
that the workmen have been direct employees under the
Management to seek regularization. There fore they are not
entitled to absorption and the demand thereof is not legal
and valid.

14. The reference is answered accordingly.

(Dictated to the P. A., transcribed and typed by him,
corrected and pronounced by me in the open court on this
day the 29th August, 2011) .

A.N.JANARDANAN, Presiding Officer
Witnesses Examined :—
For the 1st Party/Petitioner : WW1, Sri K. Venkatesan
For the 2nd Party/Respondent : None
Documents Marked :
On the Petitioner's side

Ex. No. Date Description

Ex. W1 28-3-1987 Circular issued by the Asstt.
General Manager (PRS), Central
Office, Mumbai of the 2nd Party to
all zones

Ex.W2 72-6-1988 Circular issued by the Asstt.

General Manager (PRS), Central
Office, Mumbai ofthe 2nd Party 10
all zones

Ex W3

Ex.W4

Ex W5

EX.Wé

EX.W7

28-12-1990

10-5-1993

25-3-1998

492003

30-1-2004

EXW8  21-12-2004

Ex W9

Ex W10

Ex W11

ExWI2

Ex W13

ExWl14

EX W15

Ex W16

23-3-2003

10-5-2006

10-5-2006

24-7-2006

16-5-2008

17-4-2009

18-3-1599

Circular issued by the Regional
Office, Central Bank of India to all
offices in Madras and Trichy Region
of Central Bank of India Re: calling
for application for recruitment of
Drivers in Sub-staff cadre

Circular from Zonal Office, Chennai
to all Respondent/Management’s/
CM'’s re: recruitment of drivers in
Sub-staff cadre

Letter from Central Office of 2nd
Party to Zonal Office, Chennai of
2nd Party reg. Reimbursement of
uniform and shoes supplied to
Personal Drivers

Letter from Zonal Office, Chennai
of 2nd Party to all Regional Offices/
ELBs/VLBs calling particulars of
Personal Drivers

Office Memorandum reg, Details of
extra payments made to Sub-staff/
Personal Drivers and Local
Conveyance

Letter of North Eastern Region,
Central Bank Employees Union
regarding the decisions of
Guwahati High Court Supreme
Court of India in respect of
absorption/appointment of
Personal Drivers as Driver/Peon

Letter from 1st Party to Assistant
Commissioner of Labour (Central)-
[1, Chennai

Letter from Ist Party to Assistant
Commissioner of Labour (Central)-
II, Chennai

Minutes of discussion held before
the Assistant Commissioner of
Labour (Central) -11, Chennai

Letter of Ist Party to Assistant
Commissioner of Labour (Central)-
11, Chennai

Statement showing the details of
years of service of the Personal
Drivers

List of Personal Drivers appointed
as Driver/Peon by Indian Bank
Letter of Central Office, Mumbai of
2nd Party to all Zonal Offices

regarding details of Personal
Drivers

Service particulars of R.
Gunaseelan, Personal Driver
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ExWI17

Ex W13

ExW19

ExW20

Ex W21

Exw22

Ex W23

ExW24 -

Ex W25

Ex W26

Ex.W27

ExW28

Ex W29

Ex. W30
ExwWi1
Ex. W32
Ex W33

Ex W34

Ex. W35

Ex W36

Ex W37

21-8-1999

10-9-2001

30-4-2003

15-7-2003
X0
17-5-1993
17-5-1993
20X

19-5-1993

19-5-1993

31-1-1996
20-7-1996
17-5-1997

27-7-1998
13-3-2001
9-7-2001
19-06-2002

XX

18-5-1993

14-9-1996

16-12-1997

furnished by the Regional Manager
of lst Party

Letter from R. Gunaseelan to
Regional Manager of the 2nd Party
with endorsement made therein
Letter from R. Gunaseelan to
Regional Manager of the 2nd Party
Service Certificate issued by the
Regional Manager of 2nd Party to
R. Gunaseelan

Letter from R. Guraseelan to the
Regional Manager of 2nd Party
Savings Account details of

T. Krishnan

Identity Card issued to

T. Krishnan

Application submitted by

T. Krishnan

Conduct Certificate issued to

T. Krishnan

Application submitted by

T. Krishnan with remarks

by Chief Manager of the

2nd Party

Letter from Chief Manager to Staff
Department of the 2nd Party re.
T. Krishnan

Certificate issued by the Chief
Manager to T. Krishnan

Certificate issued by Chief
Manager to T. Krishnan

Conduct Certificate issued to
T. Krishnan

Certificate issued te T. Krishnan
Conduct Certificate
Certificate issued to T. Krishnan

Application submitted by
T. Krishnan

Statement of extended hours of

" working for payment details made

to T. Krishnan relating to the
period 1998 to 2000

Application submitted by

B. Suresh Kumar

Letter suibmitted B. Suresh Kumar
to the Zonal Manager of the 2nd
Party

Certificate of service issued by
Asstt. General Manager of 2nd
Party to B. Suresh Kumar

ExW38

Ex.W39

ExW40

ExWa4l

ExW42

ExwW43

ExW44

ExW45

Ex W46

Ex W47

Ex W48

ExW49

ExW50

Ex W51

ExW52

Ex W53

ExW54

22-11-1999

3-11-2001

14-2-2009

10-6-1999

XXX

15-3-2001

15-5-1993

9-10-1996

13-1-2004

8-12-2007

§-1-1991

9-1-1991

9-1-1991

13-04-1991

17-05-1993

17-05-1993

18-05-1993

Letter submitted by B. Suresh
Kumar to Chief Manager of 2nd
Party

Letter submitted by B. Suresh
Kumar to the Asstt. General
Manager of 2nd Party

Appointment Order of B. Suresh
Kumar issued by the General
Manager, Zona! Office, Chennai
of 2nd Party

Certificate of service issued by
the Regional Manager of the 2nd
Party to V. Arumugam

Application submitted by
V. Arumugam tc the Second Party

Letter from Regional Office of the
2nd Party to V. Arumugam
regarding test for recruitment of
Drivers

Application submitted by

V. Arumugam to the 2nd Party

Representation submitted by
V. Arumugam to the Zonal
Manager, Chennai of the 2nd Party

Request for sanction of Festival
Advance submitted by

V. Arumugam to the Chief
Manager, Chennai of the 2nd Party

Appointment Order of

V. Arumugam issued by the
General Manager, Zonal Office,
Chennai of 2nd Party

Service and Conduct certificate
issued to L. Paul by the Chief
Manager, Chennai of the 2nd Party
Application submitted by L. Paul
to the 2nd Party, the Management

Covering letter of chief Manager
forwarding the application of L.
Paul to Regional Office of the 2nd
Party

Interview call memo to L. Paul by
the Chief Manager of 2nd Party to
attend the test/interview

Application submitted by L. Paul
to the 2nd Party

Service and Conduct Certificate
issued to L. Paul by Chief Office
of the 2nd Party

Service and Conduct Certificate
issued to L. Paul by the Chief
Manager of the 2nd Party
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Ex. W55

Ex. W56

Ex. W57

ExWs58

ExW59

ExWe0

Ex W6l

Ex.W62

Ex W63

Ex. W64

ExWos

Ex. W66

ExW67

Ex. W6l

Ex Aoy

23-6-2001

11-9-2001

6-12-2007

18-5-1993

13-8-1994

18-12-1997

14-12-1998

17-08-2000

5-10-2000

6-7-2001

4-9-2001

17-4-2003

XXXX

14-2-2009

30-9-1992

AR A e T

Service and Conduct Certificate
issued to L. Paul by the General
Manager of the Second Party

Requisition letter submitted by
L. Paul to the General Manager of
the 2nd Party for sanction of
Festival Advance

Appointment Order of L. Paul
issued by the General Manager,
Zonal Office, Chennai of 2nd
Party

Service and Conduct Certificate
issued to D. Mohan by the Chief
Manager of the 2nd Party

Service and Conduct Certificate
issued to D. Mohan by the Chief
Manager of the 2nd Party

Service and Conduct Certificate
issued to D. Mohan by the Chief
Manager of the 2nd Party

Requisition submitted by D.
Mohan to the Chief Manager of
2nd Party for sanction of
Marriage Loan

Requisition submitted by D. Mohan
to the Chief Manager of Second
Party for sanction of Vehicle Loan

Service and Conduct Certificate
issued to D. Mohan by the Chief
Manager of the 2nd Party

Letter submitted by D. Mohan to
the Chief Manager of 2nd Party
for issuance of one set of Uniform

Letter submitted by D. Mohan to
the Chief Manager of the 2nd
Party for supply of Shoes

Service and Conduct Certificate
issued to D. Mohan by the Chief
Manager of the 2nd Party

Statement of extended hours of
working for payment details made
to D. Mohan relating to the period
Oct. 2003

Appointment Order of D. Mohan
issued by the General Manager,
Zonal Office, Chennai of 2nd
Party

Letter of Regional Manager,
Trivandrum to the Zonal Office,
Madras of the Znd Party
regarding recruitment of Drivers

ExW70

ExW71

ExWT72

Ex W73

Ex W74

Ex W75

Ex. W76

Ex W77

ExW78

Ex W79

Ex W80

Ex W81

Ex W§2

6-6-1992

4-3-1993

14-5-1993

31-1-1994

30-12-19%4

30-12-1994

204-1995

3-6-1995

- 14-9-1996

27-9-1997

18-7-1998

[7-2-1999

Letter of the Chief Manager,
Zonal Office of the 2nd Party to
PRS Department, Regional Office,
Trivandrum of the 2nd Party

Letter of Regional Manager of
Trivandrum of to Asstt. General
Manager of Chennai of the 2nd
Party

Letter of Regional Manager of
Trivandrum of 2nd Party to Zonal
Office, Chennai of the 2nd Party
regarding recruitment of Drivers in
Sub-Staff cadre.

Service and Conduct Certificate
issued to P. Suresh Kumaran Nair
by the Regional Manager of the 2nd
Party

Letter of K. Sankra lyer to the Chief
Manager, Central Office, Bombay
of the 2nd Party regarding Driver
vacancy

Service and Conduct Certificate
issued to P. Suresh Kumaran Nair
by the Asstt. General Manager of
the 2nd Party

Service and Conduct Certificate
issued to P. Suresh Kumaran Nair
by the Chief Office of the 2nd Party

Letter of Regional Manager,
Trivandrum of the 2nd Party to
Zonal Office, Chennai of 2nd Party
regarding recruitment of Drivers in
Sub-Staff cadre

Service and Conduct Certificate
issued to P. Suresh Kumaran Nair
by the Regional Manager,
Trivandrum of the 2nd Party

Letter of Regional Office of 2nd
Party to the Zonal Manager, Chennai
of 2nd Party regarding recruitment
of Drivers in Sub-Staff cadre

Service and Conduct Certificate
issued to P. Suresh Kumaran Nair
by the Regional Manager,
Trivandrum of the 2nd Party

Service and Conduct Certificate
issued to P. Suresh Kumaran Nair
by the Regional Manager,
Trivandrum of the 2nd Party
Letter of Regional Office,
Trivandrum of 2nd Party to Zonal
Office, Chennai regarding
particulars of RM’s Car Driver,
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Ex. W33

Ex w84

Ex. W85
Ex W86

Ex W87

Ex W88

Ex W89

Ex.W90

Ex. W9l

Ex. wWo2

Ex. W93

Ex. W94

Ex W93

17-11-2001

19-6-2002

3-7-1996

29-1-1999

14-2-2009

17-2-1990

19-2-1991

1996-Vol.l

20-2-1991

16-12-1995

18-6-2002

14-8-2002

Representation by Suresh Kumaran
Nair to the Zonal Manager, Chennai
of the 2nd Party

Regional Manager, Trivandrum
letter to the Zonal Office, Chennai
of the 2nd Party recommending P.
Suresh Kumaran Nair name for
appeintment as Driver

Identity Card of P. Veluchamy

Representation submitted by P.
Veluchamy to the Zonal Manager,
Chennai of the 2nd Party

Representation submitted by P.
Veluchamy to the General Manager,
Personnel Department, Mumbai of
the 2nd Party

Appointment Order of P. Veluchamy
issued by the General Manager,
Zonal Office, Chennai of 2nd Party

Letter of Chief Manager, Madurai
Main Branch of 2nd Party to
Deputy General Manager, Zonal
Office, Chennai, of 2nd Party reg.
Appreciation letter of N. Periyandi
in maintenance

Letter of Branch Manager, Madurai
Main Branch of 2nd Party to the
Regional Office, Madurai of the 2nd
Party regarding bio-data of N.
Periayandi

Copy of Bank’s Magazine—
CENTRALITE—regarding
appreciation of N. Periyandi for
canvassing deposits

Letter of Branch Manager, Madurai
Main Branch of the 2nd Party to
Regional Office, Madurai of the 2nd
Party forwarding an application of
Driver absorption

The Chief Manager, Madurai Main
Branch of 2nd Party appreciation
letter to N. Periyandi for canvassing
deposits

Particulars of Driver N. Periyandi
submitted to the Regional Office,
Madurai of the 2nd Party by the
Manager of Madurai Main Branch
of the 2nd Party

The Senior Manager, Tallakulam
Branch of the 2nd party
appreciation letter to N. Periyandi
for canvassing deposits

Ex W%

ExW97

Ex. W98

Ex w99

ExW100

Ex. W10l

Ex.W102

ExW103

Ex Wi04

Ex.W105

ExW106

Ex.w107

ExWI108

Ex. W109

21-4-2003

29-3-2003

30-4-2004

27-5-2004

12-12-2007

19-12-2007

14-12-2007

03-12-2007

14-12-2007

16-4-2006

12-4-2007

14-2-2009

25.1-2010

Representation submitted by N.
Periyandi to the CMD of the 2nd
Party regarding absorption
Appreciation letter of Chief
Manager, Madurai Main Branch of
the 2nd Party for canvassing
deposit

Service & Conduct Certificate
issued to N. Periyandi by the Chief
Manager, Madurai Main Branch of
the 2nd Party

Letter of Madurai Main Branch
Manager of 2nd Party to the
Pondicherry Branch of 2nd Party
for payment of difference in wages

Forwarding of N. Periyandi
representation dated 12-12-2007 by
the Chief Manager of Pondicherry
Branch of the 2nd Party to the
General Manager, Zonal Office,
Chennai of the 2nd Party

Representation submitted by N,
Periyandi to the CMD of the 2nd
Party regarding absorption
Service & Conduct Certificate
issues: o P Raghunathan by the
Assit Ceneral Manager of the 2nd
Party

Service and Conduct Certificate
issued to P. Raghunathan by the
Asstt. CGioneral Manager of the 2nd
Party

Service and Conduct Certificate
issued to P. Raghunathan by the
Asstt, General Manager of the 2nd
Party

Service and Conduct Certificate
issued to R. Anbazhagan by the
Asstt. General Manager of the 2nd
Party '

Service and Conduct Certificate
issued to R. Anbazhagan by the
Asstt. General Manager o1 the 2nd
Party

Letter Chief Manager, Pondicherry
Branch of the 2nd Party to the
General Manager, Zonal Office,
Chennai

Letter from 1st Party to 2nd Party
regarding filling up of existing
vacancies

Identity Card issued to N. Periyandi
by the Employment Exchange
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Ex.W110 - Identity Card issued to R.
Gunaseelan by the Employment

Exchange

Ambulance Course Certificate
issued to V. Arumugam

Identity Card issued to V.
Arumugam by the Employment
Exchange
Identity Card issued to N.
Raghunathan by the Employment
Exchange

30-5-2010 Letter from Central Bank of India to
all Zonal Offices

ExW1iSs 22-6-2010 Letter from Petitioner Union to
General Manager, Central Bank of
India, Zonal Office, Chennai

On the Management’s side

Ex.No. Date Description

Ex.M1 - Central Bank of India (Officer)
Service Regulations - Extract -
Regulation 26

179-1993 Respondent’s . Circular —
Reimbursement of Payment made

by Executives to their Personal
Drivers

1-11-1998 Respondent’s Circular - Payment of
daily batta to Personal Drivers of
Officers on outstation duties

23.5-2000 Respondent’s Circular —
‘Reimbursement of Payment made
by Executives to their Personal
Drivers

24-5-2000 Respondent’s Circular —
Reimbursement of payment made
by executives to their Personal
Drivers

17-5-2006 Respondent’s Circular - Instructing

" that no extra Payments shall be
made to Personal/Bank Drivers
Letter from General Secretary
Organizing :

23-3-2005 Secretary, AICBEC, addressed to
Asstt. Labour Commissioner (C. II),
Chennai

24-3-2006 Respondent’s reply to Asstt.
Labour Commissioner (C), Chennai

23-6-1997 Proposal for absorption of personal
drivers engaged by the executives
of the banks on regular

' establishment of the banks

23-3-1997 Scheme for absorption of personal
drivers

Ex. Wil -

ExW112 -

Ex.WI13 -

ExWii4

ExM10

=% feoait, 13 S/RET, 2011

W3, 3236 ~—admifte faar wfufem, 1947 (1947
H 14) F W 17 B IGO0 Y, FET TER T T
o At g Wifaam wmiter fafaes
FoF B TEUAT  Fag Frier! o 3 when ® A
sy o fife sivdfies faar o S=ig wEn sitifre
HIUHT0) 5 R, YRR & e (T wem 4/2007)
H) W wTE &, S S SR R 30-9-2011 F W@
T3T o

(4. TE-30011/42/2011- B3R (TH) ]
BT qra, e wies

New Delhi, the 13th October, 2011

8.0. 3236.——In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 4/2007)
of the Central Government Industrial Tribunal/Labour Court,
Bhubaneswar now as shown in the Annexure in the
Industrial Dispute between the employers in relation to
the management of M/s Parel Investment & Trade Co.
& Hindustan Petroleum Corporation Ltd. Cuttack, and their
workman, which was received by the Central Government
on30-9-2011.

[No, L-30011/42/2011-R(M)]
JOHAN TOPNO, Under Secy.

ANNEXURE

CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT BHUBANESWAR

ShriJ. Srivastava, Preslding Officer, CG 1.T-
cum-Labour Court, Bhubaneswar

Tr. Industrial Dispute Case No. 4/2007
Date of Passing Award- 14th July, 2011
Between :

Present :

1. 8h. C.H. Prasad, Plant-in-Charge, M/s, Parel
Investment & Trade Co. Ltd. Custedian-
Hindustan Petroleum Corporation Ltd., L.P.G
Filling Plant, Sikharpur, Cuttack.

2. 8h. G Veera Rajulu, Custodian—M/s, Parel
Investment & Trading Co. Ltd., Custodian
Hindustan Petroleum Corporation Limited,
48.9.19 Operative Colony, Visakhapatnam—
530016.

3.Sh. S.K. Sen, Regional Manager, Hindustan
Petroleum Corporation Limited, 57, Forest
Park, Bhubaneswar-09.

4. Sh. M. Debi Prasad, Dy. General Manager
(East), M/s. Hindustan Petroleurn Corporation
Ltd., 6, Church Lane, Post Box No. 146,
Kolkata—01.

... 1st Party-Managements

[ U3 A 4 b W 1)
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AND

Their workman represented through the
General Secretary, Cuttack New Malgodown
Mazdoor Union, Sikharpur, Cuttack—753 003

....2nd Party-Union

Appearances :

M/s, B.C. Bastia, For the 1st Party-Management

Advocate No. 1& 2.

None For the 1st Party-Management
No.3 &4.

None .. For the 2nd Party- Union.
AWARD

The Government of Orissa in the Department of
Labour and Employment has referred an industrial dispute
existing between the Management of M/s. Parel
Investment and Trading Co. Limited, Custodian-Hindustan
Petroleum Corporation Limited, L.P.G. Filling Plant,
Sikharpur, Cuttack and their workman Shri Bishnu Charan
Rout & nine others in exercise of the powers conferred by
sub-section (5) of Section 12 and with clause (d) of sub-
section{1) of Section 1¢ of the Industrial Disputes Act,
1947 vide their letter No. 11/1-382/88-6937. L., dated
22nd May, 1989

2. The dispute as referred is mentioned below:

“Wheth:er the termination of services of $/Sri Bishnu
Charan Rout, Minaketan Barik, Kanduri Charan Barik,
Dushasan Rout, A.P. Arana, S. Mohan Rao, Sukanta
Charan Sahu, S. Gopal, Muralidhar Barik and
Radhamohan Biswal by the management of M/s,
Parel Investment and trading Co. Ltd., Custodian -
M/s. Hindustan Petroleum Corporation Limited,
Sikharpur, Cuttack is legal and /or justified? [f not to
what relief they are entitled?”

3. This reference was earlier pending before the
Labour Court, Bhubaneswar but later sent to this Court
vide order dated 1-2-2007 on taking over the Management
by the Government of India.

4. The 2nd Party filed statement of claim and stated
that they were appointed by the East Coast Gas Company
directly for loading, unloading and handling of cylinders
and were paid on piece rate basis by the Management. In
the beginning the handling, loading and unloading work
were being done together by one set of workers, but when
the demand for LP gas increased, the Ist Party-
Management gradually engaged more persons for the said
work. Subsequently the 1st Party-Management divided
the 2nd Party-workman for engagement in separate
bateches for different type of works, but that was not

rigidly followed. The total number of workman engaged
for handling work rose to ten and those engaged for

loading and and unloading of cylinders to and from truck
rose to seven. There were also seven security guards
engaged to watch the property of the filling plant of the
1st Party-Management. All the above 24 workmen were
directly under the supervision, direction and control.of
the 1st Party-Management. In the year 1979 E. S. I. scheme
was introduced for these workmen in the Cuttack plant.
However, the 1st Party- Management did not include the
workmen for loading and unloading work under the E.S.1
scheme. Only the 2nd Party-workmen engaged for
handling work and the security guards were inciuded under
the E.8.I scheme, In October, 1982 the Provident Fund
Scheme was implemented. The loading and unloading
workers were not included in the said scheme. This was
done with an intent to avoid payment of contribution to
E.S.]land PF. Scheme. The 2nd Party-workman were always
performing the work under the direction, supervision and
control of the Ist Party- management. They were never
the workmen of any intermediary or contractor. This wilt
be proved by the attendance and wage payment registers
maintained by the Ist Party-Management, if produced. In
the year 1987 the disputant-workmen came to know that
one L.P.G. filling plant is going to be established in a bigger
scale at Khurda Road (Jatni). After its completion they
submitted their representation for their transfer to Khurda
Road Plant. The Regional Manager of the Hindustan
Petroleum Corporation Limited intimated them vide letter
dated July 10, 1987 that unless their names are sponsored
by the local Employment Exchange it wouid not be possible
to recruit them, while they need not be recruited afresh,
but were to be absorbed at Khurda Road plant. In the
aforesaid letter the 1st Party-Management has not
mentioned that the 2nd Party-workmen were the workmen
of'the contractor. Later the [st Party-Management informed
the District Labour Office that the 2nd Party-workmen were
not their employees but the employecs of one Minaketan
Barik who was a contractor of the company at the Cuttack
LPG Filling Plant and avoided responsibility. The 1st Party-
Management had failed to produce any license under the
Contract Labour (Regulation & Abelition) Act, 1970 for
engaging contract labourer numbering more than 20 for
handling, loading, unloading and security work. The 2nd
Party-workmen received their wages upto the month of
June, 1987, but they continued in their employment under
the Ist Party-Management titf 7-2-1988 without payment
of wages. Suddenly they were not allowed to work from
8-2-1988 and their services were terminated by the Plant-
in-charge of the lst Party-Management. The Ist
Party-Management at the back of the 2nd Party-workmen
obtained signatures of Mina Ketan Barik on certain
documents under pressure, coercion and threat to lose
service without revealing the matter to him. Shri Mina
Ketan Barik was himself a workman and earning wages
like other 2nd Party-workmen. They raised an industrial
dispute and during the pendency of the conciliation
proceedings the Ist Party-Management terminated their
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services without following the provisions of law. The st
Party-Management did not give any written notice or pay
any wages for the periad of notice, So the action of the
Ist Party-Management in terminating their services is
illegal, unjustified and malafide. They deserve to be
reinstated in their services with full back wages and other
service benefits. It has also been stated at the outset that
initially East Coast Gas Company was a partnership firm
and was appointed by the Caltex India Limited as distributor
for sale of Liquified Petroleum Gas packed in cylinders for
domestic, commercial and industrial customers.
Subsequently East Coast Gas Company owned by M/s,
Parel Investment and Trading Company Limited and the
Caltex India Limited were acquired and vested in Caltex Oil
Refining (India) Limited and then amalgamated with
Hindustan Petroleum Corporation Limited. Inthe year 1979
the Government of India by Act. No. 29 of 1979 took over
the management of M/s. Parel Investment and Trading
Company Limited and appointed Hindustan Petroleum
Corporation Limited as custodian with a view to
nationalization of the business of Bottling, Transporting,
Marketing and Distribution of Liquified Petroleum Gas in
the public interest.

5. The 1st Party-Management in their written
statement have stated that handling, loading and
unloading works are clearly different jobs assigned to
different contractors who have raised separate bills for
jobs undertaken by them. Shri Minaketan Barik was the
contractor engaged for handling work for which he has
raised bills and received payments. None of his bills
indicate that he was engaged for loading and unloading
of cylinders. The loading and unloading work at all relevant
time was being done by the Transport Contractor. The
allegation that 24 workers were engaged by the st
Party-Management under its supervision, control and
direction is totally false and fabricated. The 2nd Palty-
workrmen were in-fact working under Shri Mina Ketan Barik,
Contractor under whose direct control and supervision
they discharged their duties. The contractor was required
to maintain a log book to make entries in it with regard to
the work undertaken by him through his staff on daily
basis for raising his bills at the end of the month. It is a
blatant lie that the Plant-in-charge of the st Party-
Management was distributing the wages to the 2nd Party-
workmen, The payments to the contractor were made
through the Bank who in turn used to pay to his
employees. The allegation with regard to taking of blank
signatures from the contractor under threat and coercion
is ill-founded and falsely motivated. The names of the 2nd
Party-workmen did not appear in the attendance register
and payment of wages register of the |st Party-
Management. The contract also stipulated that the
representative of the contractor will remain present at the
work site to control his staff to carry out their work. The
2nd Party-workmen being under the employment of the

contractor can in no way be absorbed in the new plant at
Jatni as a matter of course. The 1st Party-Management
being a Public Sector Undertaking has to fulfil certain
statutory norms of employment while employing the
workmen. The 2nd Party-workmen were informed to get
their names sponsored by the Local Employment Exchange.
The Ist Party-Management is not required in the facts
and circumstances of the case to apply for licence under
the Contract Labour (Regulation & Abolition) Act, 1970.
Therefore the 2nd Party-workmen are not entitled to any
relief.

6. On the pleadings of the parties following issues
were framed :

ISSUES

1. Whether the termination of Sarvasree Bishnu
Charan Rout, Minaketan Barik, Kanduri Charan

Barik, Dushasan Rout, A.P. Arana, S. Mohan Rao,
Sukanta Kumar (Charan) Sahu, S. Gopal, Muralidhar

Barik and Radhamohan Biswal by the management
of M/s. Parel Investment and Trading Co.
Ltd., Custodian -— M/s. Hindustan Petroleum

Corporation Limited, Sikharpur, Cuttack is legai
and/or justified?

2. To what relief the workmen are entitled?

7. The 2nd Party-Union has examined three witnesses
namely Shri Bishnu Charan Rout as W.W.-1, Shri Mina
Ketan Barik as W.W.-2 and Shri P.Brundaban Sharma as
W.W.-3 and filed and proved documents marked as Ext.-A
to Ext.-S.

8. The 1st Party-Management has also examined
three witnesses namely Shri Bharat Chandra Gochhayat
as M.W.-1, Shri Rabindra Sethi as M.W.-2 and Shri C.H.
Prasad as M.W.-3 and proved documents marked as Ext -
I to Ext.-12.

FINDINGS
Issue No. 1

9. It is the case of the 2nd Party-Union that the
disputant workmen were appointed in the year 1979 by
the erstwhile East Coast Gas Company for loading,
unloading and handling of cylinders on piece rate basis.
In the beginning handling, loading and unloading work
was being done together, but subsequently the
Management divided the work in separate batches of the
workmen and the disputant workmen were engaged for
handling work. In 1979 when the ESI Scheme and in 1982
when the PF scheme were introduced in the Cuttack
Branch, they were included in the said scheme. They
continued to work even after the East Coast Gas Company
carlier owned by M/s. Parel Investment and Trading
Company Limited was acquired and vested in Caltex il
Refining (India) Limited and then amalgamated with
Hindustan Petroleum Corporation Limited. The
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Govemment of India by Act No. 29 of 1979 took over the
Management of M/s. Parel Investment and Trading
Company Limited and appointed Hindustan Petroieum
Corporation Limited as custodian. Throughout all these
years the disputant workmen were working under the
supervision, direction and control of the 1st Party-
Management and they were never under any intermediary
or contractor. On the contrary the stand of the 1st Party-
Management is that the disputant workmen were working
under the contractor Shri Mina Ketan Barik. None of the
disputant workman was ever engaged by the 1st Party-
Management and worked under their supervision, control
and direction. The 1st Party-Management has denied the
employer and employee relationship with the disputant
workmen.

10. From the evidence led by both the parties, oral
and documentary, it is established that the disputant
workmen were working under the 1st Party-Management
even after taking over the Management by the Government
of India and appointing M/s. Hindustan Petroleum
Corporation Limited as custodian. The story of Shri Mina
Ketan Barik being brought in as contractor for handling
work was intreduced in the year 1983. No oral or
documentary evidence has been led on behalf of the 1st
Party-Management to prove that prior to 1983 either the
handling work or loading and unloading work was being
done through any contractor. Shri Mina Ketan Barik has
examined himself as W.W.-2 and has clearly stated that he
never signed any agreement with the [st Party-
Management. He has admitted his “signature on Ext.-4 by
stating that “signature on Ext.-4 is my mine”, but the
signature was put by him on asking of Prasad Babu who
was the Plant-in-charge. He does not know whether any
quotation was called from him and he accordingly
furnished the quotation vide Ext.-4/A. He further denies
that he was a contractor under the company through this
quotation Ext.-4/A, The Ist Party-Management has filed
only one Bill Ext.-5 of loading and unloading work for the
month of May, 1987 and another bill for June, 1987 but that
was not proved and exhibited in evidence. It is unexplained
that when the contract was accorded and the quotation
was accepted on 23-12-1983 vide Ext.- 4 why the bills of
work done earlier to May, 1987 were not filed? There has
also not been filed any agreement made prior to 23-2-1983
regarding any contract for performance of loading,
unloading or handling work on contract entered into by
Shri Mina Ketan Barik with the 1st Party-Management. It
is also a surprising fact that Shri Mina Ketan Barik was
himself working as a labourer along-with other disputant
workmen and he was never show in the documents of the
Ist Party-Management as a contractor. The xerox copy of
the attendance register filed by the disputant workman as
Ext.-H shows the name of Shri Mina Ketan Barik as
workman along with four other co-workmen. The xerox
copies of the register of wages filed as Ext.-1, J/|, P, P/l, and
R also show the names of Shri Mina Ketan Barik along

with some other disputant workmen. It is not disputed
that the disputant workmen were covered under the ESI
and P.F. Schemes and identity cards of E.S.I. and PF.
subscription slips etc. were issued in their name, photostat
copies of which have been filed on record by the 2nd
Party-Union as Ext.-A to Ext.-G/7. All the witnesses of the
2nd Party-Union have deposed before the Court that they
were getting their wages through Prasad Babu. It was only
in the year 1985 when the cheque regarding their payment
came in the name of Shri Mina Ketan Barik upon which
Prasad Babu told them that unless they take money from
one person, it was not possible to provide work for them.
W.W.-1 Shri Bishnu Charan Rout has stated in his evidence
that “Prasad Babu used to draw money from the bank
accompanying Mina Ketan Barik and after withdrawal of
money Prasad Babu himself makes the payment. This
practice continued to June, 1987, Although there is no
documentary evidence that payment of wages to the
disputant workmen was being made by Prasad Babu’ yet
the totality of the evidence, both oral and documentary,
led by the parties goes to establish that prior to 1985
payment of wages was being made to the disputant
workmen by Prasad Babu. The 1st Party-Management has
raised objection against the genuinity of the xerox copies
of the attendance and wage registers as there is no
mention of the name of the company and other details
thereon but the same objection/plea applies to the xerox
copy of the attendance register filed by the 1st Party-
Management as Ext.-3 wherealso the name of the company
and other necessary details are wanting. As such these
documents cannot be held as false and fabricated.

11.W.W.-3 P.Brundaban Sharma was working as
Clerk-cum-Typist from February, 1985 to February, 1988
under the 1st Party-Management. This fact has been
admitted by M. W.-1 Shri Bharat Chandra Gochhayat in his
evidence. This witness has clearly stated that Mina Ketan
Barik was never working as contractor in the plant, but
bills were prepared by Mr. Prasad in the name of Mina
Ketan Barik and he typed out the bills as per the direction
of the Management. He has also denied the fact that the
workmen were working as labourer under the contractor,
Shri Mina Ketan Barik.

12. The 1st Party-Management Witness No.1 Shri
Bharat Chandra Gochhayat has admitted in his evidence
that “Ext.-H. is the attendance marked by Manager C.H.
Prasad for the month of Aug. 1985. Ext.-J is the register of
wages for the month of February, 1984. The Manager has
written the names”. Therefore the genuinity of the
documents filed by the 2nd Party-Union cannot be
doubted. This witness could not tell whether any bill for
the period from 1-7-1987 to 8-2-1988 was submitted or not
by Shrl Minaketan Barik for the period the wages of the
workman was paid by cheque. M.W.-2 Rabindra Sethi has

stated that he knows the present applicants. They were

helping in handling cylinders. Manager and supervisor
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used to verify the work of the applicants. They used to
work inside the factory and they were engaged by the
Manager and the Supervisor. M. W.-3 C.H. Prasad was the
plant in-charge of the Cuttack Filling Plant of the 1st Party-
Management. He got executed the contract Ext.-4 which
was signed in his presence by Shri Mina Ketan Barik. He
has admitted that there was no written contract prior fo
1983 for loading and unloading work. He has further stated
that the Management never advertised tender in the
newspaper. It used to send letters to the parties, but he
could not even say as to which party he intimated the
tender of handling and who was the handling contractor
in 1979. He has admitted that he has not produced any
record to show that Mina Ketan Barik was doing loading
and unloading work in 1983. He has also not produced
any other document of contract. He expressed his inability
to produce any document where P.1.T.C.L entrusted
handling work to any contractor. Regarding submission
of bill by the contractor or the 2nd Party-workman from
July, 1987 to 13-12-1988 he told that no bill was submitted
by them instead he calculated the amount of work from
log book of company and paid the dues by bank draft. But
no record such as log book, copy of the bank draft or its
receipt or any correspondence in this regard has been
filed in the court. He has also stated at one place in his
examination-in-chief that “the bills are depending upon
the quantum of work executed by Shri:Barik which varies
from month to month, but the salary sheet etc. of his labour
remains the same, Shri Barik fixes the salary for his labour”,
How can a contractor fix the salary of his labourer
rrespective of the work done and the days on which he
has done the work? All this goes to show that the disputant
workmen were working under the direct control,
supervision and direction of the st Party-Management
and the plea of working under the contractor is a lame and
sham plea which does not find support from the evidence
on record. No license under the Contract Labour
(Regulatiom# Abolition) Act has been taken by the 1st
Party-Management for engaging workmen under contract
for loading, unioading and handling work of cylinders
which is a perennial nature of work. As such on this count
also the theory of engagement of contract labour is
falsified. The case of the disputant workmen is that they
- were working under the | st Party-Management since 1979
and worked with it till 7-2-1988 before their disengagement.
They were not given any notice or paid any compensation
as required under law, They were ceased from the job
without any reason or rhyme and when they requested for
their transfer to new site at Jatni they were directed to get
their names sponsored by the local employment exchange.
The 1st Party-Management has not been, successful in
proving that the disputant workmen were contract labourer
and since no other stand with regard to their engagement
by the Management has been taken they cannot be denied
the status of workmen under the st Party-Management
and thus the relation of employer and employee stands

proved between the two. In view of the above their
termination from service cannot be held legal or justified
by any stretch of imagination, This issue is accordingly
decided against the 1st Party- Management and in favour
of the 2nd Party-Union,

ISSUENO.II

13. Since the termination of service of the disputant
workmen is not justified and legal, they are liable to be
reinstated in service, if they have not attained the age of
superannuation as per rules of the 1st Party-Management.
As the matter of termination relates back to the year 1988,
nearly 23 years back, it will not justifiable if they were
given back wages, but they are surely entitled to receive
compensation. Considering all the facts and surrounding
circumstances 1 award Rs. two lakhs to each of the
disputant workmen as compensation. The dictates of the
award shall be complied with within two months from the
date of publication of the award failing which the 1st Party-
Management shall also be liable to pay interest on the
amount of compensation at the rate of 9% per annum.

14, The reference is answered accordingly.
Dictated & Corrected by me.
J. SRIVASTAVA Presiding Officer

% feeh, 13 o78qa, 2011

3, 3237 — 3t faam afufrm, 1947 (1947
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w foe, Sus A
New Delhi, the 13th October, 2011

5.0. 3237.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 {14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 12/2002)
of the Central Government Industrial Tribunal-cum-Labour
Court, Bangalore as shown in the Annexure in the Industrial
Dispute between the employers in relation to the
management of Krishna Gramin Bank and their workman,
received by the Central Government on 13-10-2011.

[No., L-12012/371/2001-IR(B-T)]
RAMESH SINGH, Desk Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
BANGALORE

Dated : 14th September, 2011
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Present: Shri S. N. Navalgund, Presiding Officer
C.R. No. 12/2002

I Party I Party
Shri Shiv Sharanappa B The Chairman,
Hadpad, Krishna Grameena
Bombay Management Service, Bank, Head Office,
C/o Kirlosker Ferrous Industries MV lay out,
L., Golbarga- 585103
Bevinahalti P.O. Tq & Dist
Koppal,
Karnataka State- 583234

AWARD

1. The Central Government by exercising the powers
conferred by clause (d) of sub-section (1} and sub-section
2A of Section 10 of the Industrial Disputes Act, 1947 (14 of
1947) has referred this dispute vide order No. L-12012/
371/2001-1R(B-I) dated 5-2-2002 for adjudication on the
following Schedule.

SCHEDULE

“Whether the action of the management of Krishna
Grameena Bank Head Office,Gulbarge is justifed in
imposing the punishment of dismissal from service
on Shri Shiv Sharanappa B Hadpad w.e.f. 4-7-20017?
If not, what relief the workman is entitled?”

2. The brief facts leading to this reference and award
may be stated as under :-

Shri Shivsharanappa B Hadped (hereinafter referred
to as first party for the sake of convenience) being
appointed as Messenger in the Management of Krishna
Grameena Bank (herein after referred as Second Party for
the sake of convenience) in the year 1981and served in
that capacity at the second party’s Doranahalli Branch
between 1-6-1982 to 26-6-1999, while serving at Wanadurga
branch was served with charge sheet dated 5-7-2000 in
the following fashion and he was also served with order
appointing Shri A.R, Yardoni, Sr. Manager, Basvakalyan
branch and Shri C.L. Reddy, Sr. Manager, Aurad Branch as
Enquiry Officer and Presenting Officer respectively:

Charge Sheet

“With reference to our letter No. A & V/41 dated
11-8-1999 and your letter No......... dated 24-8-1999,
it has been decided to conduct an enquiry against
you in respect of following charges levelled against
you for certain major lapses alleged to have been
committed by you while working at Dornahalli
branch.

(1) You were unauthorisedly holding he key
overnight of branch premises and cupboard/
trunks containing bank records/vouchers/from
30-4-1999 to 3-5-1999. Your above act is in

violation of circular instructions and staff
service regulations No. 17.

(2}  On 3-5-1999, you presented a forged voucher
prepared by you for Rs. 25,000 relating to SB
account No. 1228 of Shri Abdulsa Kashimsa
Math R/o Dornahalli and received the cash
and thus violated the (staff) service
regulations No. 18 & 19,

(3)  On 3-5-1999, you have removed the voucher
cited above from the bundiec before depositing
in the trunk and destroyed so that the fraud
should not come to the light at any point of
time. Thus you have viclated the (Staff) service
regulations No. 18 &19.

(4) On 4-3-1997, you have committed a similar
fraud of Rs. 5000 by presenting a forged
voucher by you and receiving the proceeds
by you from the SB account No. 1843. Your
above act is in violation of service regulations
No. 18 & [9. Subsequently on 24-8-1999 vide
your letter admitted of committing the serious
irregularities,

A statement of imputations based on which
the charges are leveled is enclosed. You will
be hearing about the date, time and venue of
the enquiry from the enquiry officer directly.”

3. The enquiry officer on submitting his finding in
the affirmative by his reported dated 13-4-2000, the
disciplinary authority after observing the formalities of
giving the hearing to the first party by order dated
26-4-2000 imposed the punishment of dismissal from
service w.e.f. 5-7-2000 and in the appeal preferred by the
first party the same was confirmed by the Appellate
Authority by his order dated 30-9-2000. Thereafter on
failure of the conciliation before the ALC, Bellary the
Central Government made this reference for adjudication.

4. The first party in his claim statement asserted that
when he was working at Wanandurga Branch of the second
party,on 12-7-1999 he was called to the head office to
enquire in to the complaint allegedly filed by a customer
of its Dornahalli branch namely Shri Abdu! Sa who had an
account in that branch beating SB account No. 1228 and
was informed that a complaint being given by the said
account holder an amount of Rs, 25,000 being debited to
his account even though he has not issued any withdrawal
slip or cheque on 3-5-1999 and that the cheque/voucher in
that regard is not traceable and asked him what he has to
say in that matter and he informed the General Manager
that as a sub staff he has stiched all the vouchers on
3-9-1995 after completion of the day’s business and he is
not aware of any voucher missing pertaining to that day
and he also gave a written statement to that effect
addressed to the General Manager on that day. It is further
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alleged the officers and staff at Dornahalli Branch along
with authorities in the head office conspired against him
to implicate him in the fraud/misappropriation committed
by others though initially in this connection Shri MK,
Badashseshi who was inharge manager of Dornahalli
Branch on 3-5-1999, by his letter dated 10-7-199% addressed
to the branch manager admitted that he has committed the
fraud which reads as follows:

To
The Branch Manager,

Krishna Grameena Bank,
Dornahalli

Dear Sir,

Missing voucher i respectof SB 1228 dated 3-5-1999
for Rs. 25,000

With reference to the above, 1 Shri M.K. Badasheshi,
Officer State as follows:

In connection with missing voucher incident, I had
the charge of the Branch under single custody. Since
it happened to be local market day i.e. Monday, heavy
transactions resuited in the branch.. At the time of
closing day’s transaction, shortage of cash at the
counter was noticed. In order to make good the cash.
[ have debited S.B. 1228, making necessary entries
without voucher, with an intention to deposit at
later date. This was not possible till today.

Hence, I admit myself due to my negligence act for
which I am wholly responsible. I hereby declare that
the above statement is true and correct to the best
of my knowledge. I humbly request to condone my
mistake and assure you not to repeat such lapses in
future.

Thanking you,
Yours faithfully
sd/- M.K. Badasheshi

5. The Second party after receiving the above letter
suspended Shri MK, Badasheshi vide its letter No. KGB/
A&V/342 dated 22-07-1999 pending Disciplinary/Criminal
proceedings and thereafter he was also served with charge
sheet and a letter informing the appointment of Enquiry
Officer and Presending Officer was issued to him vide
letter Nos, KGB/A & V/784, KBG/A & V/785 dated
15-11-1999 and that he is unable to know the outcome of the
said enquiry and suppressing this crucial letter of admission
given by Shri M.K. Badasheshi, the second party started
manipulating the evidence to implicate him in the fraud and
on 17-7-1999 a report was submitted by Shri B.M.
Raviraj, the branch manager stating that the suspect him/
first party, wherein it was mentioned he/first party had
presented the debit voucher on 3-3-1999 for payment on
behalf of the customer and it was passed by Shri M.K.
Tsednale B being an officer working at Dornahalli branch

and who, was the incharge branch manager on 3-3-1999
when the complaint was received and he confessed he
having drawn the money fraudulently by giving a letter in
detail dated 10-7-1999 subsequently in collision with the
other officers of the bank manufactured evidence against
him and that by an order dated 23-7-1999 he/first party
was kept under suspension and thereafter deciding to hold
enquiry simultaneously appointed Shri A.R. Yardoni,
Sr. Manager, Basvakalyan branch énd Shri C.L Reddy,
Sr. Manager, Aurad Branch as Enquiry Officer and
Presenting Officer respectively and served it on him and
thereafter pressure was brought on him to admit the guilt
giving him an understanding that if he admits the guilt,
Shri M.K. Badasheshi would reimburse the amount and he
would be let off without any punishment and without filing
any police complaint and thus made him to pay that amount
and he being in the lowest strata of workers in the bank
believing in the words of the higher authorities and by
their threat and inducements a letter dated 28-7-1999
submitted by him to the effect that he has destroyed the
voucher dated 3-5-199%and that due to personal problems
he had withdrew the amount forging the voucher and
received the money and thereafter a letter dated
11-8-1999 came to be issued by the Manager(Audit and
Vigilance) to which he was dictated to reply in a particular
manner admitting and confessing to the transaction with
which he has nothing to do and then the Disciplinary
Authority initiated the disciplinary proceedings against

him by issuance of a charge sheet wherein one more lapse

of a fraudulent withdrawal of Rs. 5,000- on 4-3-1977 is
included without calling for his explanation or reply to the
charges and making a farce of enquiry he has been made
scape goat to protect Shri M.K. Badasheshi .

6. Interalia the second party in its counter statement
contended that the first party who was working at
Doranahalli branch as Messenger from 1-6-1982 in the
menth of June, 1999 requested for a transfer to some other
place and accordingly he was transferred to Wanadurga
branch on 26-6-1999 and on 3-7-1999 Shri Abdulsa
Kahimsa Math wrote to the bank alleging that Rs, 25,000
being illegally withdrawn from his SB Account No. 1228
by somebody further asking the bank to pay him the said
amount and on 23-7-1999 when an explanation was sought
from the first party in this regard through his reply leiter
dated 28-7-1999 he admitted that he had on 3-5-1999 forged
the signature of Abdulsa Kashimsa Math and received
the money from the incharge branch manager, Shri MK,
Badasheshi and thereafter seeking further detailed
explanation from the first party making 4 specific
allegations notice dated 11-8-1999 was scrved on the first
party and he in his reply dated 24-8-1999 admitted all the.
fourcharges and to similar notice sent to the incharge
branch manager Shri M.K. Badasheshi he too admitted his
negligence and thereafier a charge sheet dated 13-11-1999
was issued to the first panty and the DE was conducted
against him by appointing Shri A.R. Yardoni, Sr. Manager
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and Shri C, L. Reddy, Sr. Manager as Enquiry Officer and
Presenting Officer respectively and Enquir?{ Officer after
recording the evidence of Shri Abdulsa Kashimsa Math,
Customer; Shri B, M, Raviraj, the Branch Manager; Shri B.
Sharanappa and Shri Gurunath K. Kashetty and Exhibiting
13 documents, after receiving written briefs from both the
sides gave his findings on 13-04-2000 charges being proved
and after serving show-cause notice the impugned
punishment was imposed and sanie has been upheld by
the Appellate Authority having regard to evidence on
merits.

7. My learned predecessor after completion of the
pleadings framed a preliminary issue as to “whether the
domestic enquiry conducted against the first party by the
second party is fair and proper” and after receiving the
evidence of enquiry officer examined as MW1 and
exhibiting charge sheet dated 15th Novembert, 1999; the
letter dated [5-1}-1999 appointing Shri A. R. Yardoni as
the enquiry officer; letter dated 15-11-1999 appointing Shri
C. L. Reddy as Presenting Officer; notice of enquiry dated
30-11-1999; findings of the enquiry officer dated
£3-4-2000 and proceedings of enquiry as Ex.M] to M6
respectively and after examining first party as WWw!
hearing the arguments addressed by the learned advocates
appearing for both sides by his order dated 6-9-2005
answered the Preliminary Issue in the negative holding
the DE conducted against the first party by the second
pary being not fair and proper. Thereafter the second party
in order to substantiate the charges levelled against the
first party while examining the then regular Branch
Manager of Krishna Grameena Bank, Shri B.M. Ravi Raj
as MW?2 through him got marked letter of authorization in
his favour; charge sheet issued to the first party; reply of
the first party to the charge sheet dated 20-4-1999;
investigation report dated 29-7-1999 submitted by Branch
Manager, Dornahalli Branch i.e. MW2 Shri B.M. RaviRaj ;
letter of the first party dated 28-7-1999 admitting the
charges; letter issued by Dornahalli Branch Manager dated
4-9-1999 addressed to the head office regarding payment
of Rs.15000 by the first party; undertaking letter dated
4-8-1999 given by the first party seeking extension of time
for balance amount to be paid; the letter of Dornahalli
Branch Manager to head office dated 10-9-1999 intimating
balance amount being paid by the first party; two letters
of the first party both dated 10-9-1999 confirming the
paymentof Rs. 3000 and Rs. 7000 by him; leave application
of the Clerk-cum-Cashier dated 6-04-1999 for the period
3-5-1999 to 8-5-1999 ; leave application of MW2 Shri B.M
Ravi Raj dated 30-4-1999 for 3-3-1999 and copy of
intimation to CS regarding dismissal of appeal as Ex. M7
to M 18 respectively, Interalia the first party while filing his
affidavit examining himself on oath as WW1 subjected
himself for cross-examination and his advocate during the
course of cross examination of MW2 got marked the copies
of explanation offered by Shri M.K. Badasheshi dated
26-8-1999, 10-7-1999 and the report submitted by MW2 to

the Head Office dated 17-07-1999 as Ex. W1 to W3
respectively.

8. With the above pleadings touching the merits
oral and documentary evidence brought on record by both
the sides, I have heard the arguments addressed by the
learned advocates appearing for both the sides.

9. The learned advocate appearing for the second
party taking me through the evidence of MW2 urged that
he who was the Manager of Dornahalli Branch and was
admittedly on leave on 3-05-1999 having deposed to the
admission made by the first party, not even a suggestion
being made to him that he obtained the same forcibly from
him, only because the incharge manager had taken moral
responsibility on him being negligent in his duties that
cannot take away effect of the clear cut admission made
by the first party who has also credited the amount in
question in two installments and the same being
embezzlement of custormets money being serious in nature
which takes away the public confidence in the bank,
punishment imposed is reasonable and propprtionate. Thus
he supported the charges levelled against the first party
and also the punishment imposed against him. Interalia it
was urged, admittedly immediately on receipt of the
complaint by the customer Shri Abdulsa Kashimsa Math
dated 3-7-1999 Shri M.K, Badasheshi who was admitted!y
incharge Branch Managzar on 3-5-1999 having
unequivocally admitted by ... g i writing on 10-7-1999
the copy of which is at Ex. %2 wherein he has clearly
stated at the time of closing day's transaction shortage of
cash at the counter was beisy noticed in order to make
good the cash he debited 313 A/c No. 1228 making
necessary entries without voncher with an intention to
deposit at a later date which was not possible for him till
that day, subsequently in order to save himseif taking his
weakness who was in the lowest rung of the bank an
improved statement has been taken from Shri M. K.
Badasheshi copy of which is at Ex. W1 dated 26-8-1999 to
the effect that he/first party had submitted the voucher
and that he has paid him the money etc. and as far as
charge of Rs. 5000 in the second ¢xplanation of Shri M. K.
Badasheshi dated 26-8-1999 he himself has taken
responsibility of that amount aiso on himself, therefore,
none of the charges are proved he be exonerated from all
the charges with direction to reinstate him with futl back
wages and all consequential benefits,

10. In view of the facts narrated by me above, the
point that arises for my consideration are—

{I) Whether second party proved that the
first party was unauthorisedly holding the
keys overnight of branch premises and
cupboard/trunks containing bank records/
vouchers from 30-4-2009 to 3-5-1999 and on
3-5-1999 presented a forged voucher for
Rs. 25,000 relating to SB Account No. 1228 of



8330 THE GAZETTE OF INDIA: NOVEMBER 12, 2011/KARTIKA 21,1933

[PART 11—SEC. 3(iD)]

Shri Apduisa Kashimsa Math and received
the cash and thereafter removed the voucher
from the bundle before depositing in the trunk?

(2) Whether the second party proved that on
4-3-1997 he presented a forged voucher of
Rs. 5000 on SB Account No. 1843 and
received the proceeds ?

(3) What Order ?

11. On appreciation of the pleadings of both sides
touching the merits, oral and documentary evidence
brought on record, in the light of the arguments addressed
by the learned advocates appearing for both sides my
finding on point Nos.1 &2 are in the negative and point
No. 3 is as per the final order for the following reasons:

Reasons

According to MW2 Shri B.M. Ravi Raj who is the sole
witness examined for the management on merits of the
case he who worked at Second Party’s Dernahalli Branch
as Manager from 16-6-1997 to 30-9-1999 availed leave on
3-5-1999 and as Shri B. Sharnappa, Clerk-cum Cashier had
also availed leave on that day i.e. on 3-5-1999 Shri MK,
Badaseshi, the then RDO was the incharge manager as
such only Shri M.K. Badaseshi and the first party who
was the messenger were in the branch and on 03-07-1999
Shri Abdulsa holder of SB Account No.1228 came to the
branch and noticed a sum of Rs, 25,000 being drawn from
his account on 3-5-1999 without he issuing any withdrawal
voucher or cheque and lodged a writien complaint and on
verification since the voucher in that regard was missing,
immediately he enquired Shri M.K. Badaseshi who was
Incharge Branch Manager on 3-3-1999 and he explained the
circumstances prevailed on that day taken moral
responsibility but denied any fraud being committed by
him and then he conducted preliminary enquiry and
submitted his report to the Head Office dated 17-7-1999 as
per Ex. W3 and subsequently on 23-7-1999 the first party
was placed under suspension and issued with charge
sheet, he admitted the charges through his letter dated
24-8-1999 and thereby the charges against the first party
being admitted by himself are proved. This witness very
intelligently interprets the letter of admission given by
Shri M.K. Badaseshi immediately on receipt of the complaint
as he accepted the moral responsibility denying any fraud
being committed by him. Since he has categorically
admitted in his cross examination that Ex. W2 is xerox copy
of letter written by Shri M.K. Badaseshi in his own
handwriting addressed to him, the plain reading of EX. W2
which is in corporated in the Claim Statement and put as it
is in the above portion of the award. It is very clear that
under this letter Shri M. K. Badaseshi did not just taken
the moral responsibility on him denying any fraud being
committed by him but on the other hand he has specifically
stated that at the time of closing day’s transaction shortage
of cash at the counter being noticed in order to make good

the cash he debited in SB account No. 1228 making
necessary entries without voucher with an intention to
deposit it later date which was not possible till that day,
categorically admitted that without any voucher he
withdrew/the amount in question from SB Account No.
1228. Shri M. K. Badaseshi was being in a responsible job
of the Hank and was incharge manager on 3-5-1999 having
categorically admitted withdrawal of the amount in
question from SB Account No. 1228 without any voucher
as contended by the first party the bank officials to save
him subsequently persuaded the first party to give in
writing that he is responsible for the said amount appears
to be more probable. In the background of the specific
defence put forward by the first party, Ex. W2 the immediate
response on receipt of complaint from the customer
probablise the case put forward by the first party. In Ex. W1
the subsequent statement/letter given by Shri M. K,
Badaseshi dated 26-8-1999 he tried to fix the responsibility
of withdrawal of Rs. 25,000 on 3-5-1999 from SB Account
1228 to the first party he made an attempt to explain his
admission under Ex.W1 as due to non availability of
voucher he having stated so in that letter which cannot be
accepted. His version in the same letter dated 26-8-1999
due to non availability of voucher as he could not convince
the depositor he paid cash of Rs. 3000 to the depositor
obtaining the withdrawal slip dated 4-3-1997 and thereby
taken the responsibility of charge covered under point

No. 2 as well is unacceptable. Moreover management

having not examined him during the trial to testify such
explanation offered through his subsequent letter dated
26-8-1999 copy of which at Ex.W | such a version cannot
be accepted. Under the circumstances the case put forward
by the first party that for the fraud committed by the Shri
M. K. Badaseshi he has been made scape goat to save him
being probable [ arrived at the conclusion of answering,
peint No. | and 2 in the negative.

12. In view of my finding on point number } &2 in
the negative, the first party being made scape goat to
save Shri M. K. Badaseshi, RDO who was Incharge Branch
Manager on 3-5-199%

13. for which the first party has also to little extent
assisted to him (Shri M. K. Badaseshi) and suftered the
impugned order of dismissal, of course reinstatement and
continuity of service has to follow but as far as his claim
put forward only during the course of argument for full
back wages cannot be entertained. The first party has
neither pleaded in the claim statement that he is
unemployed after the impugned dismissal nor led any
evidence that he remained unemployed after the  impugned
dismissal order. Since as opined by me above, the first
party also having contributed to some extent te suffer the
dismissal order admitting the charges claiming being
persuaded that Shri M.K. Badaseshi would reimburse the
amount involved in the alleged fraud if he admit and there
will be no police complaint also and he will be viewed
leniently, he gave letter/reply confessing charges. In
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addition to this having regard to the nature of the
employment of the first party that he was an ordinary
messenger, it can be said that he must have been working
elsewhere in all these days to earn his livelihood at least
on daily wages if not, regularly at least intermittently, I feel
it just and proper to award 40% of the back wages from the
date of his dismissal till reinstatement.

AWARD

The reference is allowed holding that the impugned
action of the management of Krishna Grameena Bank in
imposing the punishment of removal(wrongly mentioned
as dismissal in the schedule to the reference) on first party
w.e.f. 5-7-2000 (wrongly mentioned w.e.f. 4-7-2001 in the
schedule to the reference) as not justified and first party is
entitle for reinstatement with continuity of service and
40% back wages from the date of his removal till
reinstatement and other consequential benefits that he
would have entitled in the absence of the impugned
removal order.

(Dictated to PA transcribed by her corrected and signed by me on 14-9-2011)

S. N. NAVALGUND, Presiding Officer
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New Delhi, the 14th October, 2011

8.0, 3238.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947}, the Central
Government hereby publishes the Award (Ref. No. 52/2000)
of the Central Government Industrial-cum-Labour Court,
Nagpur as shown in the Annexure in the Industrial Dispute
between the employers in relation to the management of
State Bank of India and their workman, received by the
Central Governmenton 14-10-2011.

[No. L-12012/309/97-IR(B-1)]
RAMESH SINGH, Desk Officer

ANNEXURE
BEFORE SHRI J. P. CHAND, PRESIDING OFFICER,
CGIT-CUM-LABQUR COURT, NAGPUR
Case No. CGIT/NGP/52/2000 Date:26-9-2011

Party No. 1(a) : The Asstt. General Manager,
State Bank of India, Zone-1 Kingsway,
Nagpur- 440012

Versus

Shri R.M, Ghodichor,

Ambedkar Nagar, At & PO: Tumsar,
Behind Sindhi Camp,

Distt, Bhandara, (M.S.) 441 904

AWARD
(Dated: 26th September, 2011)

Party No.2:

In exercise of the powers conferred by clause (d) of
sub-section (1) and sub-section 2(A) of Section i0 of
Industrial Disputes Act, 1947 (14 of 1947) (“the Act” in
short), the Central Government had referred the industrial
dispute between the employers, in relation to the
management of State Bank of India and their workman
Shri R.M. Ghodichor, to the Central Government Industrial
Tribunal-cum-Labour Court, Mumbai-I for adjudication,
as per letter No. L-12012/309/97-IR (B-1) dated 10-08-1998,
with the following schedule:—

“Whether the action of the management of State
Bank of India in termininating the services of
Shri R.M.Ghodichor is legal and justified? If not, to
what relief the workman is entitled?”

Subsequently the case is transferred to this Tribunal
for disposal in accordance with law.

2. On receipt of the reference,parties were noticed
to file their respective statement of claim and written
statement, in response to which, the workman, Shri R.M.
Ghodichor (“‘the workman” in short) filed the statement of
claim and the management of State Bank of India (*‘Party
No.1” in short} filed the written statement.

The case of the workman as projected in the
statement of claim is that he was in the service of Party No.
1 from 19-10-1984 t0 02-02-1985 as a messenger, on daily
wages basis at various branches and worked at various
branches of State Bank of India in Bhandara district and
he was taken on job again in May 1991 and continued till
September 1996 and he completed 240 days of work not
only in total, but also, in the year 1994-1995 i.e. from 28-02-
1994 to 27-02-1995. The further case of the workman is
that the Party No. 1 was giving artificial break intermittently
during the period from 1991 to 1996, even though, there
were permanent vacancy of the posts of messenger and
peon etc and also appointed Shri Gulab Kunjekar and Shri
Kishore Fulsunge in his place, even though they were
juniors to him and his service record was good and excellent
and he requested the Party No. 1 to regularize his services,
but instead of regularizing his services, the Party No.l,
without following the mandatory provisions of sections
25-F and 25-G of the Act, orally terminated his services on
30-09-1996, without giving one month’s notice or one
month’s wages in lieu of notice to him and as such, he is
entitled for reinstatement in service in his original post, on
regular basis with full back wages and continuity.
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It is also pleaded by the workman that he approached
the Assistant Labour Commissioner (Central-1), Nagpur
for amicable settlement and the Party No. 1 though in its
written reply admitted that he was in service with it, did
not agree to reinstate him in permanent post of sub-
ordinate cadre and for that the conciliation proceedings
failed and the Party No. 1 made a settlement on 19-06-19%6
with nine other co-workers, who had worked similary and
took them in service, on regular temporary basis and the
oral termination of his services is illegal and he is entitled
to be reinstated in his original post on regular basis with
full back wages and continuity in service.

3. The Party No. 1 has pleaded in the written
statement inter-alia that the workman worked in purely
temporary capacity intermittently without continuity in
service, due to administrative exigency, as temporary
messenger, messenger- cum-watchman and bad)i watchman
etc. at Tumsar, Bhandara and Sakoli Agricultural
Development Branch and the workman had never
completed 240 days of work in any calendar year as
prescribed under the law and some time he had worked for
the full day and some time for part of the day and the
working of the workman in different branches in different
category cannot be clubbed together and each branch of
the Bank has a separate entity and the workman had been
considered by the Bank for permanent service in view of
the settlements arrived at by the State Bank of India and
the All India State Bank of India Employees Association,
for deciding the issue of temporary casual and daily wages
dated 17-11-1987, 16-07-1988,27-10-1988,09-01-1991 and
13-07-1996 and according the terms of settlements, it was
agreed that temporary employees and casual labourers
would be given one time opportunity to be absorbed, under
certain norms and for that purpose panels would be
prepared for filling up vacancies as per the norms agreed
to, under those settlements and it was also agreed that the
panels for absorption would be kept alive up to 3 1st March,
1997 and thereafter, the lists would be lapsed and in
response to the said settlement, the bank gave an
advertisement in the news papers calling upon all the
eligible temporary employees to apply for the permanent
appointment in the subordinate cadre and the workman in
response to the said advertisement, applied to the bank
and was duly considered and interviewed by the intervid
committee and empanelled and the panel prepared in
pursuance to the said settlement, stood lapsed on 31-03-
2007. It is further pleaded by Party No.1 that there is no
question of giving artificial breaks to the workman and
whenever, the services of the workman were.required due
to administrative exigencies, he was asked to do the work
and Gulab Junjéwar and Kishor Fulsunge were not
appointed in place of the workman and as the services of
the workman were no more required, he was not provided
with the work w.e.f, 30-09-1996 and there was no question
of following the provisions of sections 25-F and 25-G of
the Act as the workman did not complete 240 days of

continuous work in any branch, preceding 12 months of
the date, when he lost his work.

It is further pleaded by Party No. 1 that the workman
was appeinted on daily wages,casual and temporary basis
by the branches, who had/have ne authority to appoint
any person in such category and as the appointment was
illegal, irregular and impermissibie under the rules of the
bank, such illegality cannot be perpetuated for indefinite
period and as the initial engagement of the workman was
purely being on casual, daily and temporary basis and the
purpose for which the workman was engaged bcing
completed, termination of his services, was inevitable
and as such, the workman is not entitied for any reliet.

4. The workman in his rejoinder has pleaded that in
view of the settlement arrived at between the bank and
Federation of all India State Bank dated 17-11-1987, his
case was considered by the Party No. | and he was
interviewed and was found suitable for absorption in
regular service of the Bank and as such,his name was
enlisted at serial no. 13 in the list of Schedule Caste
condidates and though he made representations to the
bank from time to time, for regular appointment as per the
said settlement, the party no. | did not pay any heed
towards the same and the party no. | committed breach of
settlement and violated the mandatory provisions of law.
while terminating his services.

5. Both the parties led oral evidence in support of
their respective claims. The workman examined himseifas
a witness and reiterated the facts mentioned in the
statemnent of claim in his examination-in-chief, which was
on affidavit. In his cross-examination, the workman has
admitted that from 1991 to 1996, he worked at Tumsar,
Bhandara proper, Sakoli and Sakoli Agriculture
Development branch of SB1 and he worked as temporary
messenger regularly and in the certificate dated 06-09-
1993, the branch manager has written that he worked as
messenger, waterman, Farash, and sweeper and the said
certificate was issued rightly by the Branch Manager and
though he was working daily, he has not filed any
document in support of the same and on 29-09-1996, he
worked at Tumsar and on 14-03-1993, there was a phone
call from the Head Office to stop the engagement of the

“temporary employee. The workman denied the suggestion

that he did not work for 240 days preceding 29-09-1996
and he was engaged by the branch manager to work in the
branches of the SBI at Tumsar, Bhandara, Sakoli and Sakoli
ADB and he was not engaged by the Asstt. General
Manager. The workman has also stated that he cannot
say if the waiting list was lapsed on 31-03-1997 or not.

6. Shri V. S. Kumar, the Manager (P & HRD) and
Shri Jayant Anant Deshpande, the Manager (Sales
planning), Zonal office of SBI1, Nagpur were examined as
witnesses by the party no. 1. The evidence of the said
witnesses is in the same line of the stands taken by party
no. 1 in the written statement.
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7. Itis necessary to mention here that on 12-4-2001,
award was passed by the Tribunal holding that the action
of the management of State Bank of India in terminating
the services of Radheshyam M. Ghodicher is legal and
justified and he is not entitled to any relief. The workman
challenged the said award before the Hon’ble Bombay
High Court, Nagpur Bench, Nagpur in Writ Petition no.
3943 of 2001.-The Hon’ble High Court by order dated
29-10-2002 disposed of the said writ and remanded the
‘reference for rehearing afier setting aside and quashing

the award dated 12-4-2001, The Hon’ble High Court was '

pleased to pass the following orders:
“The petitioner having collected material document

which do support his case, deserves a fair hearing and

that is why in the facts and circumstances of the case, the
impugned order is quashed and set aside. The matter is
remanded back to CGITfor hearing.

It is made clear that the CGIT should decide the
matter on its own merits, without being influenced by the
observations made by this court. The matter be
expediously disposed of. Parties are directed to appear
“before the CGIT on 20-11-2002. Certified copy expedited.”

8. After remand of the reference, the workman again
examined himself as a witness. He also produced

documents, Exhibit W-1 t6 W-11. The evidence of the

workman on affidavit is regarding his producing documents
in suppoit of his claim of working more than 240 days
with the bank and his entitlement for reinstatement in
service. In the cross-examination, suggestions given to
the workman that he prepared the daily wages attendance
register and no such register is maintained in any bank for
temporary employees were denied by him.

The party no. 1 did not adduce any evidence after
remand of the case but relied on the evidence already
ackiuced earlier.

*9. In the argument, it was submitted by the learned
advocate for the workman that the services of the workman
was terminated w.e.f. 30-09-1996 and due to denial of the
claim of the workman by party no. 1 and the inability of the
workman to produce the relevant documents in support

--of his clainy, the reference was answered against the
workman and after procuring the necessary documents,
the workman approached the Tribunal for review of the
award, but his application was rejected on 26-06-2001, so
he approached the Hon’ble Court and the Hon’ble High
Court remanded back the matter for fresh consideration
along with the documents filed by the workman and a
similar matter was decided by this Tribunal in reference
no. 171/2000 in favour of the workman, Naresh Rangari on
12-09-2001 and as the documents filed by the workman
clearly establish that the workman worked for more than
240 days, and the workman worked for more than 15 years
with the party no. 1, the workman is entitled for
reinstatement in service.

10. Per contra, it was submitted by the learned”

Aadvocate for the party no. 1 that it is clear from the

documents filed by the Bank on 23-4-1999 that the workman
did not complete 240 days of work preceding the twelve
calendar months of the date of alleged termination,in any
branch of the SBI and as such, he is not entitled for
reinstatement in service and so far the working of the
workman from 28-2-1994 to 27-2-1995 js concerned, the
workman worked for 90 days at Tumsar branch and 159
days at Bhandara branch and the working of the workman
in different branches in different categories cannot be
clubbed together and each branch of the SBI has a
separate entity for the present purpose. In support of such
contentions, the learmned advocate for the party no. 1 placed
reliance on the decisions reported in AIR 1966 SC 75
(Employees, Digawadih Colliery Vs. Their workmen), 1970
I 1.1.3-306 (Ramkrishna Ramnath Vs. Labour Court), 1984
LAB IL.C.- 1264 (Suraj Prasad Vs. State of Bihar), Air 2003
SC-38 (M/s. Essen Deinay Vs. Rajeev Kumar), AIR 2002
SC-1147 (Range Forest Officer Vs. S.T. Hadimani), AIR
1981 SC-1253 (Mehanlal Vs, M/s. Bharat Electronics Ltd.)
and AIR 1997 SC-3091 {Syndicate Bank Vs. Shankar Paul).

It was further submitted by the learned advocate for
the party no. 1 that the appointment of the workman was
purely on temporary and casual basis, intermittently and
such appointment was not on a proper selection or under
the relevant rules and procedures and his very appointment
was illegal and as such, the claim of the workman for
reinstatement is not tenable. In support of such
contention, reliance was placed on the decision reported
in AIR 2006 SC 1806 (Secretary, State of Karnataka Vs,
Umadevi.

It was also submitted that the case of Naresh Rangari
in CGIT Case no. 171/2000 is quite different from the case
of the present workman and such fact has been admitted
by the workman in his evidence and on that basis also, the
workman is not entitled to get any relief.

The learned advocate for the party no. 1 also
submitted that as the waiting list prepared by the bank for
absorption of the casual worker by the bank as per the
settlement and in which the name of the workman was
enlisted, lapsed on 31-03-1997, the workman cannot claim
reinstatement in service on the basis of the same.

11, Tt is the admitted case of the parties that in terms
of the settlements entered into between the bank and the
All India State Bank of India Employees Association, the
bank prepared a waiting list of the temporary and casual
labourers for their absorption in the bank service and after
necessary interview, the name of the workman was
included in such a list. It is found from the documents
(the copies of the settlements) that, such waiting list was
to be lapsed on 31-03-2007. The waiting list having the
name of the workman was also lapsed on 31-03-2007. It is
also found that the appointment of the workman was not
made in accordance with such waiting list.
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The Hon’ble Apex Court in the decision reported in
ATR 1997 SC-3091 (Supra) have held that, “panel valid
only for one year—Whatever condifional rights
empanelled candidates have they come to an end on expiry
of one year—Temporary employees cannot claim
permanent absorption in service.”

Applying the principles enunciated by the Honble
Apex Court to the present case in hand, it is found that as
the waiting list lapsed on 31-03-1997; the workman is not
entitled to claim appointment or reinstatement in service
on the basis of such list.

12. However, the main claim of the workman is that
he was working with the party no. 1 from May 1991 to
September 1996 and he had completed 240 days of work in
total as well as in a year, 1994-95, 1.e. 28-2-1594 o0
27-2-1995 and he was entitled for regularization in service,
but he was orally terminated from services on 30-9-1996
without compliance of the provisions of sections 25-F and
25-G of'the Act.

The party no. 1 has denied the claim of the workman
and has taken the plea that the workman did not complete
240 days of work in the preceding 12 months of 30-09-1996
and as such, there was no question of compliance of the
provisions of sections 25-F and 25-G of the Act. Party No.
1 has also taken the plea that the workman-did not complete
240 days of work in any calendar year in any particular
branch and he worked for different periods in different
branches in different capacity, temporarily and such
periods cannot be clubbed together to hold that the
workman worked for 240 days in any calendar year.

Before entering into the arena of merit of the case, |
think it opposite to mention here about the principles
enunciated by the Hon’ble Apex Court regarding the
application of provisions of section 25-B and 25-F of the
Act. The Hon’ble Apex Court,in the dicision reported in
AIR 1966 SC-75 (Supra) have held that .—

“Though section 25-F speaks of continuous service
for not less than one year under the employer. if the workman
has actually worked for 240 days during a period of 12
calendar months both the conditions are fulfilled. The
definition of *'Continuous Service” need not be read into
section 25-B. The fiction converts service of 240 days ina
period of twelve calendar months into continuous service
for one complete year. The amended section 25-B only
consolidates the provisions of section 25(B) and 2(cee) in
one place, adding some other matters, The purport of the
new provisions, however, is not different. In fact, the
amendment of section 25-F of the principal Act by
substituting in clause (b) the words *for every completed
vear of continuous service” has removed a discordance
between the unamended section 25-B and the unamended
CL. {b) of section 25-F. No uninterrupted service 1s necessary
it the total service is 240 days in a period of twelve calendar
months either before the several changes or after these.

The only change in the Act is that this service must be
during a period of twelve calendar months preceding the
date with reference to which calculation has to be made,
Ths last amendment has now removed a vagueness which
existed in the unamended section 25-B”.

13. In the decision reported in AIR 1981 SC-1253
(Supra), the Hon’ble Apex Court have held that :

“Industrial Disputes Act (14 of 1947), Section 25-B
(1) and (2)— Continuous service-Scope of sub-sections
(1) and (2) is different, (words and phrases-Continuous
Service)

Before a workman can complain of retrenchment
being not in consonance with Section 25-F, he has to
show that he has been in continuous service for not less
than one year under that employer, who has retrenched
him from service. Section 25-B as the dictionary clause for
the expression “‘continuous™. Both in principle and are
precedent it must be held that section 25-B (2)
comprehends a situation where a workman to not in
employment for a period of 12 calendar months, but has
rendered for a period of 240 days within the peried of 12
calendar months commencing and counting backwards
from the relevant date, i.e. the date of retrenchment. If he
has, he would be deemed to be in continuous service fora
period of one year for the purpose of section 25-B and
chapter V-A".

14. The Hon ble Apex Courl in the decision reported
in AIR 2003 SC-38 (Supra) has held that :

“Industrial Disputes Act (14 of 1947-5. 25},
10-Retrenchment Compensation- Termination of services
without payment of Dispute referred to Tribunal- Case
ofworkman/claimant that he had worked for 240 days ina
year preceding his termination—Claim denied by
management-Cnus lies upon claimant to show that he had
in fact worked for 240 days 10 a year —In abscnce of proof
of receipt of salary workman 1s not suftictent evidence to
prove that he had worked for 240 davs in a year preceding
his termination.”

So, it 1s clear from the principles enunciated by the
Hon’ble Apex Court in the dicisions mentioned above that
for applicability of section 25-F of the Act, it is necessary
to prove that the workman worked for 240 days in preceding
12 calendar months commencing and counting backwards
from the relevent date and the burden of such proot is
upon the workman. So, keeping in view the settled principles
enunciated by the Hon ble Apex Court. now, the present case
at hand 1s to be considered.

16. In support of his claim, the workman has produced
the following documents besides examining himse!f as a
witness to prove that he worked for 240 days n a calendar
year,

(1) Xerox copy of daily wages attendance register.

(ii) Xerox copies of cheque showmg payment of
wages in -
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(iii) Xerox dopy of the certificate granted by the
branch Manager, Bhandara to the effect that the
workman worked as Bhandara Branch of SBI for 159
days as temporary messenger from 28th February,
1994 to 10th August, 1994,

(iv) Xerox copy of the certificate granted by the
Branch Manager, Tumsar branch of SBI to the effect
that the workman worked for 64 days from August
1994 to December 1994 and 41 days from 1-1-1995 to
14-3-1995 as a temporary messeniger.

(v} Xerox copy of the certificate granted by the
‘branch manager, A.D.B., Sakoli that the workman
worked as messenger/waterman/farrash and
sweeper in A, D.B. Branch from May 1991 to August
1993 and worked for 106, 199 and 106 days in 1991,
1992 and 1993 respectively.

(vi) Xerox copy of letter dated 02-12-1995 given by
branch manager,Tumsar Branch of SBI to the Asstt.
General Manager, zonal office, Region I, Nagpur
mentioning therein that the workman had completed
249 days of work from 28-2-1994 to 27-2-1995.

Out of the said docoments,document no. (iii} to {vi)
were exhibited and marked as Exhibits W-1 to W-3 and
W-6. Even though, documents as mentioned at serial nos.
1 and 2 were not exhibited, in the interest of justice, I think
it proper to take the same also into consideration. However,
on perusal of the documents, it is found that as per the
attendance register, the workman was working till
26-2-1994, Likewise, the cheques showing payment of
wages to the workman as mentioned in serial (ii) are also
of the year 1994. Exhibits W-1, W-2 and W-3 show that the
workman worked as temporary messenger and in other
posts from May 1991 to 14-3-1995 intermittently. Exhibit
W-4 shows that the workman worked for 249 days from
28-2-1994 to 27-2-1995 at Tumsar Branch. None of the
documents filed by the workman shows the workman
working beyond 14-3-1995.

However, the document, Exhibit M-1 filed by the
management shows that the workman worked for 115 days
part time from 30-9-1995 to 29-9-1996 in Tumsar Branch,

It appears from the evidence on record that the
workman was engaged temporarily from May 1991 to
September 1996 and on 30-9-1996, his services were
terminated. The relevant date is the date of termination of
service 1.e. 30-9-1996. So, it is for the workman to prove
that he rendered service for 240 days commmencing from
30-9-1996 . and counting backwards within a period of
12 calendar months. However, the workman has faited to
prove the same by adducing necessary evidence. As the
workman has failed to satisfy the eligibility qualifications
prescribed in section 25-F read along with section 25-B of
the Act, the provisions of section 25-F are not applicable
to his case and he is not entitled to any relief. '

The other documents filed by the workman are also
of no help to him to prove his claim. Hénce,it is ordered:—
ORDER

The action of the management of State Bank of India
in termyinating the services of Shri R. M. Ghodichor is legal
and justified. The workman is not entitled for any relief.

J.P. CHAND, Presiding Officer
7§ feedl, 14 SRR, 2011
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New Dethi, the 14th October, 2011

8.0. 3239.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No, 48/2001)
of the Central Government Industrial Tribunal-cum-Labour
Court, Bhubaneshwar as shown in the Annexure in the
Industrial Dispute between the employers in relation to the
management of MCL, and their workman, which was
received by the Central Government on 14-10-2011.

[No. L-22012/324/1997-IR(C-IN]
D.S. S. SRINIVASA RAO, Desk Officer
ANNEXURE

CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT,
BHUBANESWAR

Shri J.Srivastava, Presiding Officer, C.GLT.-
cum-Labour Court, Bhubaneswar.

Tr. Industrial Dispute Case No, 48/2001
Date of Passing Award - 28th September, 2011
Between :

Present :

The Management of the General Manager,
Ib Valley Area, MCL, PO. Brajrajnagar, Distt,
Jharsuguda

... 1st Party-Management
AND

Their workman represented through the General
Secretary, Brajrajnagar Coal Mines Union, PO.
Lamtibahal, Via,Brajrajnagar, Distt. Jharsuguda

....2nd Party-Union
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APPEARANCES:

Shri B.A. Rao Patmaik, .. For the 1st Party-

Authorized Representative .. Management

None .. For the 2nd Party-
Union

AWARD

The Government of India in the Ministry of Labour
has referred an industrial dispute existing between the
employers in relation to the Management of MCL, Ib Valley
Area and their workman in exercise of the powers conferred
by clause (d) of sub-section (1) and sub-section 2(A) of
Section 10 of the Industrial Disputes Act, 1947 vide letter
No. L-22012/324/97-IR(CM-II), dated 19-8-1998 to the
following effect:

“Whether the demand of Brajrajnagar Coal Mines
Workers Union, At/PO. .Lamtibahal, Via Brajraj-
nagar, Dist, Jharsuguda to regularize all 15 workmen
(list enclosed) who have been working at bunker at
Lajkura Opencast Mines and to pay NCWA wages
by the management at Ib Valley Area, Mahanadi Coal
Fields Limited, PO. Brajarajnagar, Dist. Jharsuguda
is justified and propet? If not, to what relief the
workmen are entitled?”

2. The 2nd Party-Union espousing the cause of the
workmen has stated in its statement of claim that the
workmen, whose list has been enclosed with the letter of
reference, are being engaged in the bunker as non-
departmental workers for more than decade uninterruptedly
under the ist Party-Management. The nature of work
performed by the said workmen is regular and perennial in
as much as without the operation of the bunker, the whole
mine shall come to .a stand-still position. The workmen

have been demanding to regularize their services either

personally or through the Union, but despite several
assurances given by the 1st Party-Management no
effective. steps were taken. As a result the dispute was
raised. The 1st Party-Management while entering into an
agreement with this Union in respect of the workers
working in the Belpahar Open Cast Mine has regularized
19 workmen then working as contractor’s labour as General
Mazdoor in Category- I. The pay scale of the said category
of workmen has also been provided for in that agreement.
The. workers involved in the present dispute have never
been paid the wages prescribed for General Mazdoor,
Category-I, but have been paid much less. The 1st Party-
Management is under statutory obligation to see that the
workers engaged through contractor are paid full wages
at the rate which has been fixed by agreement, settlement
or award. Therefore the workmen involved in the present
dispute are also entitled to the difference of wages from
respective dates of their engagement besides regularization
of their services.

3. The 1st Party-Management has filed reply through
written statement and has stated that the Ist Party-

Management engages different contractors as and when
necessary depending upon the nature of work. None of
the contractors is engaged permanently. The contractors
use to deploy labourers on temporary basis as per their
suitability and requirements from time to time. The workmen
as per the list submitted by the 2nd Party-Union are the
workmen engaged by the contractors in the above process
and cannot be termed as “workmen” of the 1st Party-
Management. There is no privity of contract between the
1st Party-Management and such workmen and therefore
no employer and employee relationship exists between
them and no question arises for their regularization. The
matter relating to Belpahar Open Cast Mine stands on
different footing. Hence such plea is devoid of merit and
not sustainable. Engagement of contractors for different
jobs which are not permanent and perennial in nature does
not amount to violation of the clauses of N.C.W.A. and
cannot be taken as unfair labour practice and hence no
question of payment of differential wages to the contract
workers arises.

4. In the rejoinder filed by the 2nd Party-Union it has
further been alleged that the workmen involved in the
dispute are trained workers and they perform their duties
as per the instruction and direct supervision of the Engineer
in- charge/Ofticer in-charge of the bunker. Hence employer
and employee relationship stands proved.

5. On the pleadings of the parties following issues
were framed:

ISSUES

1. Whether the demand of Brajrajnagar Coal Mines
Workers Union to regularize all 15 workmen, who
have been working at bunker at Lajkura Opencast
Mines and to pay NCWA wages by the management
at Ib Valley Area, is justified and proper?

2. If not, to what relief the workmen are entitled?
3. Whether the reference is maintainable?

6. The 2nd Party-Union has examined Shri Kishor
Lal Kalo as W.W.-],while the 1st Party-Management has
examined Shri Pradip Kumar Guin as M. W.-1. No document
on either side has been proved or exhibited.

FINDINGS
ISSUENO.1

7. From the pleadings of the parties it is clearly made
out that the workmen involved in the dispute, whose list
has been enclosed with the letter of reference, are contract
workers, though this fact seems to have been suppressed
by the 2nd Party-Union before the Government as no
mention of it has been made in the dispute referred to this
Tribunal/Court and also in the array of the parties. A
reflection of this fact comes out in Paras 2 and 6 ot the
Statement of Claim passively. There is also no allegation
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that the workmen involved in the dispute were engaged
by the 1st Party-Management directly without the agency
of the contractors. In the evidence of W.W.-1 Kishori Lal
Kalo it has come that “15 contract labourers work in this
bunker in three shifis” . He has also admitted that he has
been working in Lajkura Mines bunker under the
contractor since 1986 and he has worked under number of
contractors. Presently he is working under the contractor,
IBT Co. owned by Shri Kishorelal Agarwal. This fact goes
to prove that the workmen involved in the dispute are
contract workers and they were not employed directly by
the Ist Party-Management. Therefore no relationship of
“employer and employee™ exists between them. If a Mines
Officer of the Ist Party-Management is any-how
supervising their work it does not mean that the workers
are employed by the 1st Party-Management. This witness
does not tell for how many years the workers invelved in
the dispute are working at bunker at Lajkura Openicast
Mines and what are their names. Then how can it be
definitely said that this dispute involves all those workers
named in the list provided by the 2nd Party-Union and
they are entitled for regularization. This witness does not
thus plead or make out a case for other workers. The
contractor under whom the workers involved in the dispute
are working has also not been made party to the dispute.
Therefore true facts regarding their employment could not
come before this Tribunal/Court.

8. The evidence produced from the side of the 2nd
Party-Union does not disclose the period since when the
workmen involved in the dispute were or have been
working as contract labourers with the 1st Party-
Management. Hence their claim for regularization cannot
be put to test for its justification or entitlement, even
assuming that the workers involved in the dispute were or
have been working with the 1st Party-Management under
its direct control. The 2nd Party-Union has also failed to
make it a point that the workmen involved in the dispute
are also governed by the agreement made by the 2nd Party-
Union with the 1st Party-Management in respect of
19 workers working in Belpazhar Open Cast Mines. Any
agreement entered into by the parties only binds those
parties who are part of the agreement. This agreement has
been filed by the 2nd Party-Union in the shape of xerox
copy, but it does not recite that this agreement will also
apply to the workers working in the bunkers of other coal
mines, Hence the workmen involved in the dispute are
ncither entitled for regularization nor payment of
differential wages as claimed by them and their demand is
not justified and proper. This issue is decided against the
2nd Party- Union.

ISSUENO.3

9. As has been discussed in Issue No.1 the employer
and employee relationship between the st Party-
Management and the workmen involved in the dispute is
not established. The said workmen are contract labourers

but the contractor has not been made as a party to the
dispute. Therefore the reference is vague and
unsustainable and the plea raised by the lst Party-
Management that the reference is not maintainable is held
in its favour. This issue is decided accordingly.

ISSUENO.2

10. For the reasons and findings recorded in Issue
No.1 and 3 the workmen involved in the case are not entitled
to any relief claimed for.

11. Reference is answered Accordingly.
Dictated & Corrected by me.
J.SRIVASTAVA, Presiding Officer

73 faeelt, 14 3me, 2011
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8.0. 3240.—In pursuaies of Section 17 of the
Industrial Disputes Act, 1947 {i4 of 1947), the Central
Govemment hereby publishes the award (Ref No. 52/2008)
of the Central Government Industnal Tribunal-cum-Labour
Court, Bangalore as shown in the Annexure in the Industrial
Dispute between the management of MSK Milis, and their
workmen, received by the Central Governmenton 14-10-2011.

[No. L-42012/116/2005-IR{CM-T}]
D.S.S. SRINIVASA RAQ, Desk Officer

ANNEXURE
BEFORE THE CENTRAL GOVERNMENT

INDUSTRIAL-TRIBUNAL-CUM-LABOUR COURT,
YESHWANTHPUR

Dated: 29th September, 2011
Present: Shri S.N. Navalgund, Presiding Officer
C.R.No.52/2008

IPARTY II PARTY

Shri Chandrakanth Gaekwad, The General Manager,

S/0 Bheemashankar Gaekwad, M.S.K. Mills,

Q.No.B/66, MSK Mills Area, Near Bus Stand,

Gulbarga, Gulbarga,

Karnataka State Karnataka State
AWARD

1. The Central Government on being directed by the
Hon’ble High Court of Karnataka in Writ. Petition No. 4354/
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2008(L-RES) by order dated 16-04-2008 (copy of which is
at Ex. W8) made this reference under No. L- 42012/116/
2005-IR(CM-II) dated 5-06-2008 for adjudication on the
following Schedule:

SCHEDULE
“Whether the terminal benefits in terms of voluntary
retirement of Shri Chandrakanth Gaekwad has been
satisfied in accordance with the provisions of law

and the scheme applicable to him? To what relief is
the workman concerned entitled?”

2, The brief facts leading to this reference and award
are that :

Shri Chandrakanth Gaekwad( hereinafter referred
as first party) who joined as a Clerk at MSK Mills, Gulbarga
(hereinafter referred as the second party for the sake of
convenience) in the year 1969 he tendered his resignation
on 22-03-1991 on personal reasons with a request to accept
with immediate effect along with a letter of request that
dues payable by himi due to non submission of accounts
may be adjusted from gratuity and other benefits payable
to him and he may be permitted to continue the occupation
of the quarter for 3 months from the date of acceptance of
his resignation and the rent and electrical charges may be
recovered from the benefits payable to him(copies of which
are at Ex, M1). Thereafter he sent a telegram on 30-03-1991
at about 4.50 pm to the second party withdrawing the
resignation which is said to have been received on 1-04-1991
and a leave letter on 1-4-1991 through RPAD requesting
to sanction 20 days leave on which he has been intimated
through letter dated 15-4-1991(which is at Ex.W4) that his
resignation dated 22-3-1991 being accepted as requested
by him with immediate effect and he has been relieved of
his duty from 30-3-1991, and one Mr. M.N. Reddy has also
joined in his place his requests could not be considered.
Thereafter he raised the industrial dispute contending that
the said resignation is not voluntary and the said dispute
tried before the Presiding Officer, Labour Court, Gulbarga
registered in Reference No0.435/1998 by award dated
17-4-2000 came to be allowed accepting his contention
the resignation being not voluntary further directing the
second party to reinstate him within six weeks from the
date of publication of award and to pay 75% of the back
wages from 30-3-1991 till actual date of reinstatement (copy
of which is at Ex.W5). The said award of the Labour Court,
Gulbarga being challenged by the second party in Writ
Petition No. 37534/2000 came to be set aside by order
dated 3-4-2001setting aside the award passed by the Labour
Court, Gulbarga{copy of which is at Ex. M4). Aggrieved
by the said order in WP No. 37534/2000 the first party
preferred Writ Appeal No. 3233/2001 on the file of the
Hon’ble High Court of Karnataka and same came to be
dismissed by order dated 6-01-2003(copy of which is at
Ex. M6). Then Special Leave petition was filed by the first

party against the said order of the Division Bench of
Hon’ble’ High Court of Karnataka in the Apex Court of the
country and that also came to be dismissed on 06-05-2003.
Thereafter the second party issued notice to the first party
dated 27-6-2003 (copy of which is at Ex. M3e) to the effect

-he is due towards licence fee and water charges to the

tune of Rs.62,029 for the period over stayed by him up to
31-5-2001 and an amount of Rs.18,600 towards the amount
misappropriated by him and to pay the said amount within
15 days and to vacate the quarters and to collect his
gratuity due. Thereafter the first party claimed retiremental
benefits from the date of joining service till the date of
retirement and then claiming that the same was not settled
he filed a writ before the Hon’ble High Court of Karnataka
in WP No. 21142/2004(L-RES) seeking a writ of certiorari
to quash the notice dated 27-06-2001 and for a writ of
mandamus to release the pension, retirement benefits,
gratuity and other dues payable to him out of the service
rendered by him from 1969 to 30-3-1991 and for other
appropriate orders and that Writ Petition came to be
rejected by order dated 23-8-2004 on the ground that the
first party is having an alternative and efficacious remedy,
further directing the office to return all the papers filed
along with the writ petition to the writ petitioner enabling
him to raise an Industrial Dispute (copy of which is at
Ex. MS5). Then the first party started conciliation
proceedings and on its failure and the report of the
conciliation officer, the Central Government by its
communication dated 21-6-2006 intimated that he having
resigned from service on 22-3-1991and relieved wef
30-3-1991 and the modified voluntary retirement scheme
2002 came into effect on 13-02-2002 and the management
has agreed for payment of terminal benefits as per the
then existing scheme after reduction of recoveries due
from the workman there subsists no industrial dispute.
Aggrieved by that communication by the Central
Government dated 21-06-2006 the first party approached
the Hon’ble High Court of Kamataka in Writ Petition
No. 4354/2008(L-RES) and in that writ petition on
submission by the learned counsel for the first party that
there is no dispute that the first party has tendered
voluntary retirement but he is entitle for terminat benefits
in terms of his claim petition and whether his claim is settled
or not ought not have been decided by the Government
without there being proper adjudication of the 13sue the
matter ought to have been referred for adjudication to the
Industrial Tribunal, the Hon'bie singie judge hearing that
matter by order dated 16-04-2008.allowed the writ petition
partly directing the Central Govemment to refer the matter
to the Industrial Tribunal to consider the only question
**as to whether the terminal benefits in terms of voluntary
retirement of the petitioner has been satisfied in accordance
with the provisions of law and the scheme applicable to
the case of the Petitioner(copy of which is at Ex. W§) . As
aresult of this order of the Hon’ble High court, the Central
Government made this reference for adjudication.

T L U v < b -mY PRI Y ETER
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3. Onreceipt of this reference and igsuance of notices
to both sides, both sides appeared through their respective
advocates and filed their claim statement and counter
statement respectively.

4. In the claim statement filed by the first party on
15-03-2010 while narrating the facts of his resignation and
the previous litigations referred to by me above,
surprisingly further claimed the labour court, Gulbarga in
its award having ordered reinstatement into the service
and at this juncture in view of the facts that he has already
reached the age of superannuation reinstatement being
not possible in view of the direction in that award for
payment of 75% of back wages w.e.f. 30-03-1991 till the
actual date of reinstatement second party may be directed
to pay 75% of back wages from 30-3-1991 till the date of
his superannuation giving the benefit of continuity of
service for all purposes and an award may be passed to
that effect. Interalia in the counter statement filed for the
second party on 16-9-2010 while narrating the facts of the

first party tendering his resignatioh on 22-3-1991 and the -

previous litigations contended that the Hon’ble High Court
of Kamataka in Writ Petition No. 37534/2000 by order dated
3-4-2001 having set astde the award of the Labour Court
Gulbarga and the same came to be confirmed in the Writ
Appeal filed by the first party in WA No. 3233/200] and
his special leave petition to Hon’ble Supreme Court aiso
dismissed by order dated 6-05-2003, the acceptance of his
voluntary retirement w.e.f. 30-3-1991 having reached the
finality he cannot urge or claim the benefit arising out of
the award passed by the Labour Court, Gulbarga in
Reference No, 435/98 and as he voluntarily submitted
resignation dated 22-03-1991 and the same came to be
accepted w.e.f. 30-3-1991 he was not entitle for any benefit
except gratuity amount of Rs. 29 320 but as he over stayed
in the quarters provided to him he remained in arrears of
licence fee and water charges to the tune of Rs. 80,629 as
claimed in the notice dated 27-06-2001 the gratuity amount
due to him was only to the tune of Rs, 29,320 after it is
adjusted towards the amount payable by him he himself
still remains due to the second party as such nothing is
due to him as a retiremental benefits.

5. When the matter came to be posted for evidence,
on behalf of the second party while filing the affidavit of
Shni N. Narayanappa, Assistant Manager (P) examining
him on ocath as MW 1 photo copy of resignation letter of
the first party dated 22-3-1991 along with a letter of request
for adjustment of dues payable by him towards mills
quarters licence fee and water charges and due to non
submission of accounts from gratuity and other benefits
payvable to him, the relieving letter dated 22-03-1991 intimating
that his resignation letter dated 22-03-1991 is accepted
and he will be relieved from the close of working on 30-3-
1991; seven letters writlen to the first party dated 16-1-
1996, 15-4-1999, 4-9-1999, 11-6-2001, 27-6-2001,
5-7-2001 and 19-7-2001 calling upon him to pay his dues

and to receive gratuity payable to him; Orders passed in
Writ Petition No. 37534/2000; Writ Petition No. 21142/2004
and Writ Appeal No. 3233 of 2001 as Ex. M1, M2, M3
series, M4, M5 and M6 respectively. After his cross
examination and close of the second party side the first
party while filing his affidavit in lieu of his evidence on
16-8-2010 while examining himself on oath as WW1 on
1-3-2011 got marked the Photostat copy of relieving order
issued by the second party dated 15-4-2002 in respect of
one Shri lakshman S/o Kallappa and the annexure regarding
payment made to him towards his retiremental benefits;
statement of account for the amount disbursed by him on
9-3-1991 in respect of which there is an allegation that he
misappropriated an amouat of Rs. 18,600, original office
order dated 21-3-1991 wherein he is shown to have been
transferred from the post of Sr. Clerk to Sizing department;
original letter received by him from the second party dated
15-4-1991 wherein it has been intimated that his leave
application sent through RPAD on 1-4-1991 received in the
mills on 5-4-1991 requesting to sanction 20 days leave does
not arise at all in view of his resignation on 22-3-1991
relieving him from the service on 30-3-1991; certified copy
of the award passed by the Presiding Officer, Labour Court,
Gulbarga in Reference No. 435/98 dated 17-4-2000; Photostat
copy of the letter received by him from second party dated -
27-6-2001 wherein he has been called upon to pay arrears of
quarters licence fee and water charges amounting to
Rs. 62,029 covering the period up t0.31-3-2001 and an amount
of Rs.18,600 misappropriated by him totaling to Rs. 80,629
and to collect his gratuity dues; a letter received by him
from National Textile Corporation Ltd. dated 21-4-2005
intimating that his letter dated 6-04-2005 addressed to CMD,
NTC (HC), New Delhi regarding sanction of MVRs being
under consideration and Photostat copy of the order dated
16-04-2008 passed in WP No. 4354/2008(L-RES) by the
Hon’ble High Court of Karnataka as Ex. W1 to W§
respectively and subjected himself for cross examination
by the learned counsel for the second party.

6. With the above pleadings, oral and documentary
evidence brought on record by both the sides when the
leamed advocates appearing for both sides were called
upon to address their arguments the learned advocate
appearing for the second party filed his.written arguments
wherein he has reiterated in brief the contention raised in
the counter statement. Interalia the learned advocate
appearing for the first party addressed his oral arguments
to the effect that since no valid relieving order is served
on the first party on 22-3-1991 or 30-3-1991 he is deeraed
to have continued in service till he attained the age of
superannuation and if he had continued in service he
would have retired on superannuation in 2003, as such,
for that period i.e. from 30-3-1991 till 2003 he is entitle for
all service benefits.

7. The claim put forward by the first party that in
terms of the award passed by the Labour Court, Gulbarga
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in Reference No. 435/98 he is entitle for 75% of back wages
till the age of superannuation in the year 2005, in the
background of failure of his industrial dispute regarding
resignation being obtained by threat and coercion by
virtue of the order passed by the Hon'ble High Court of
Karnataka in Writ Petition No. 37534/2000 wherein the
award has been set aside which has been upheld in the

writ appeal filed by the first party before the division bench-

of Hon’ble High Court of Karnataka in Writ Appeal No.
3233/2001 and also in the special leave petition filed by
him ‘o Hon’ble Supreme Court is quite absurd it is also not
the scope of this reference, Moreover, in writ petition filed
by him before the Hon’ble High Court of Karnataka in
WT No. 4345/2008(L-RES) the order in which is the result
of this reference a clear cut admission is being made by
his advocate that there is no dispute he having tendered
voluntary retirement and that his terminal benefits in terms
of his claim petition are to be adjudicated the attempt made
by the first party in reopening his claim/dispute regarding
his resignation dated 22-3-1991 which has been given
effect from 30-3-1991 is nothing but a frustrated attempt
being not entitle for any other terminal benefits apart from
the gratuity of Rs. 29,320, which has been duly adjusted
against the arrears of his over stay in the quarters provided
to him by the second party. The first party has not claimed
in his claim statement pursuant to his voluntary retirement
dated 22-3-1991 accepted and relieved by 30-3-1991 what
all that he was entitled to and further in spite of the second
party categorically contending that in view of his
resignation dated 22-3-1991and relieving him from service
w.e.f. 30-3-1991 as per the then provisions he was only
entitled to gratuity amounted to Rs. 29,320 even in his
evidence nothing is whispered, what else other than that
gratuity amount he would have been entitled to or that
calculation regarding gratuity given by the second party
i.e. Rs. 29,320 only has not been disputed. Thereby the
claimant has not made out any case either through his
claim statement or evidence adduced by him which terminal
benefits he was entitled to other than the gratuity and has
been refused by the second party. Since the first party
tendered his resignation in general for personal reasons
and not under any special scheme which is said to be
introduced subsequent to his voluntary retirement no
scheme is applicable to him. It is indicated from the
reference made to the pleadings of both the sides in writ
petition No. 37534 /2000 that he raised the dispute alleging
that his resignation was dictated by the management and
his signature was taken with threat and coercion and
against that plea of the first party it was contended by the
second party that he was doing the job of preparation of
wage sheets for various departments and to disburse the
wages in cash on pay days and as usual he was giventhe
amount in cash for disbursement for the month of February
1991 wages on 9-03-1991 and he who was to give account
of wage disbursement and return unpaid wages has to the
cashier within three days failed to do so up to 20-03-1991

and was avoiding submission of the accounts for one
reason or the other and on verification it was found that
he had drawn excess amount and on coming to know that
the same Wwas detected by the management he approached
the maftagement along with the office bearers of the two
staff associations on 21-03-1991 to discuss regarding the
defaults committed by him and while admitting his default
assured that he will make good the misappropriated amount
and when the management informed the first party and
the bearers of the staff association that it is not possible
for the management to pardon the default committed by
the first party and disciplinary action will have to be taken
against him before reporting the matter to the concerned
police, representatives of both the staff association
pleaded to take lenient view of the matter by accepting the
resignation letter if submitted by the respondent instead
of taking departmental disciplinary action and reporting
the matter to the police and the amount misappropriated
may be recovered from the terminal benefits that would be
payable to him and after due consultation and weighing
the pros and cons of the proposal by the Senior Officers
of the Mill it was decided to accept the proposal of
resignation on condition of making good the
misappropriated amount and then after a days thinking on
22-03-199] the first party coming along with the office
bearers of both staff association submitted his resignation
with a request that he may be relieved from duty from the
close of 30-03-1991and thus he submitted his resignation
voluntarily without any compulsion by the management
and after thorough consideration of these pleadings single
Jjudge while disposing of the writ petition No. 37534/00 set
aside the award passed by the Labour Court, Gulbarga
permitting the management to adjust the dues payable to
him towards the licence fee and water charges of the
quarter as well as the amount found to be misappropriated
by him. If at all there was no misappropriation by the first
party, in the letter submitted by him along with the
resignation letter he would not have stated as stated
therein Para (A) all dues payable by him to the mills due to

. non-submission of accounts may be adjusted from the

gratutty payable by the mills, therefore, the first party
cannot now raise any objection for adjustment of the
arrears of licence fee and water charges for his over stay
in the quarters provided by the management as well as the
amount found to be misappropriated totalling to Rs, 80,629
from the dues payable to him by the management on
acceptance of his voluntary retirement. Since as already
adverted to by me above, the first party having not pleaded
or produced evidence that he was entitle for any other
benefits apart from the gratuity quantified by the
management as on the date accepting his retirement, [ am
of the opinion nothing remains to be paid by way of terminal
benefits to the first party by the second party. Under the
circumstances [ arrived at the conclusion the terminal
benefits that would have been payable to the first party as
per the provisions existed on the date of his resignation
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i.€.30-3-1991 being satisfied he is not entitle for any claim
and on the other hand he himself is still in arrears to the
management towards his over stay in the quarter provided
to him, for recovery of which the second party may take
recourse to law.

8. In the result, I pass the following Award:
AWARD

The terminal benefits in terms of voluntary retirement
of Shri Chandra Kanth Gaekwad has been satisfied in
accordance with the provisions of law existing at the time
of his resignation and that he is not entitle for any relief.

(Dictated to PA transcribed by her corrected and signed
by me on 29-09-2011)

5. N.NAVALGUND, Presiding Officer
¢ fReelt, 14 FIE, 2011
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[H. Ta-20012/30/2002-3118 311 (&-1)]
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New Delhi, the 14th October, 2011

§.0. 3241.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 15/2004)
of the Central Government [ndustrial Tribunal-cum-
Labour Court-2, Dhanbad as shown in the Annexure in
the Industrial Dispute between the employers in relation
to the management of M/s BCCL and their workman, which
was received by the Central Government on [4-10-2011,

[No. L-20012/30/2002-IR (C-I)]
D.S. S. SRINIVASARAQ, Desk Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL NQ.2 ATDHANBAD

Present : Shri KISHORI RAM, Presiding Officer

In the matter of an Industrial Dispute under Section
10(1)(d) of the [.D. Act, 1947

Reference No. 15 0f 2004

Parties : Employers in relation to the management of
Kusunda Area of M/s. BCCL and their

workman

Appearances :

On behalf of the workman : Mr. N.M.Kumar,
Advocate.

On behalf of the employers : None

State : Jharkhand Industry : Coal
Dated, Dhanbad, the 28th September, 2011
ORDER

The Government of India, Ministry of Labour, in
exercise of the powers conferred on them under Section
10(1)(d) of the 1.D. Act, 1947 has referred the following
dispute to this Tribunal for adjudication vide their order
Noa. L-20012/30/2002-IR {C-I), dated the 23rd December,
2003.

SCHEDULE

“Kya Jharkhand Janta Mazdoor Union ki Bharat
Coking Coal Limited key pravandhtantra sey mang
ki karmkar Shri Vaijnath Koiri ko implementation
instruction No. 76 key pravdhannusar ayau
nirdharan key liey sarvochcha chikitsa parishad key
samaksh bheja jaye tatha ukt parishad dwara
nirdharit janm tarikh key anusar seva nivritkiya jaye
uchhit evam nayay sangat hain? Yadi ha to karmkar
kis rahat key patra hain 7"

2. Today Mr. N. M. Kumar, Ld. Advocate for the
workman is present but Mr. . N. Ghosh, the L.d. Advocate
for the management is not present. Mr. Kumar the Ld.
advocate the authorised Ld. Advocate for the Union
representative for the workman submits that inspite of
sending two registered notices twice by him to the
workman, the workman has though received yet not
appeared for the evidence in liis behalt, so he appears to
be disinterested to peruse the case and accordingly he
urged to close the case.

3. Perused the case record, the reference relates to
tlie demand of the Union concerned for sending the
workman Baijnath Koiri to the Apex Medical Board for his
age determination as per 1-1-76, and for his superannuation
according to his date of birth determined by the Apex
Medical Board. It stands quite clear that the case has been
pending for the evidence of the workman since 18-1-2006,
for which the workman did not appear even on the show
cause notice through registered post dt. 18th May, 2011 to
the Union concerned. As such the conduct of the workman
as wel] as the Union representative appears to be lack lustre
in persuing the case for proper adjudication. Under the
circumstances, persuing the case for infinity is nothing
but wastage of time and energy of the Tribunal. Hence, the
case is closed and accordingly order is passed.

KISHORI RAM, Presiding Officer
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New Delhi, the 14th October, 2011
8.0. 3242.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 65/
2004) of the Central Government Industrial Tribunal-cum-
Labour Court-2, Dhanbad, as shown in the Annexure in
the Industrial Dispute between the employers in relation
to the management of M/s. BCCL and their workman,

which was received by the Central Government on
14-10-2011.

[No. L-20012/34/2004-IR {C-1))
D. S.S. SRINIVASARAQ, Desk Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL NO.2 AT DHANBAD

PRESENT : Shri KISHORI RAM, Presiding Officer
In the matter of an Industrial Dispute under Section
10(1)(d) of the 1.D. Act, 1947
Reference No. 65 of 2004
PARTIES : Employers in relation to the management of

Amlabad Colliery of M/s. Bharat Coking Coal
Ltd. and their workman

APPEARANCES:

On behalf of the workman : Mz S.C. Gaur,
Advocate.

On behalf of the employers : Mr. U.N.Lal,
Advocate.

State ; Jharkhand Industry : Coal

Dated, Dhanbad, the 28th September, 2011
ORDER

The Government of India, Ministry of Labour, in
exercise of the powers conferred on them under Section
10(1)¢d) of the LD. Act, 1947 has referred the following
dispute to this Tribunal for adjudication vide their order
No. L-20012/34/2004-IR (C-), dated the 8th June, 2004.

SCHEDULE

“Kya Bharat Coking Coal Limited Amlabad Coliliery
key pravandhtantra dwara karmkar Shri Suresh

[ n..uuuw:w\ Wt

Miner/Loader ko dinank 21/24-1-2003 se seva se
varkasth kiya jana vidiwat uchit evam nayasangat
hain? Yadi nahi to karmkar kis rahat key patra hain 7"

2. Mr. 8. C. Gaur, Ld. Advocate for the workman and
Mr. U,N Lal, the Ld. Advocate for the management are
present. Mr. Gaur, the Ld. advocate for the representative
Union by filling a petition submits that more than a year
also-neither the Union Official nor the workman under the
Reference tumed up for taking further steps, so it appears
that the workman is not interested to peruse the matter
anymore and accordingly it may be disputed of.

3. Perused the case record. I find that though the case
has been pending for the evidence of the management on
the preliminary point since 17-3-06, yet no workman was
present or represented since the aforesaid date except on
the last dates i.e. 6-6-08 and 27-7-11 casually. According to
the prayer of Mr. Gaur, the authorised Lawyer for the Union
representative the conduct of the Union representative and
the workman as apparent from the ordersheet, it stands
clear disinterestedness of the representative Union and the
workman Suresh, the Miner/Loader in persuing the case
which is related to his dismissal w.e.f. 21/24-1-2003 by the
management of Amlabad Colliery. Therefore, proceeding
with the case for uncertainty is merely the wastage of time
and energy of the Tribunal. Hence, the case is closed and
accordingly order is passed.

KISHORI RAM, Presiding Officer

7 feoeft, 14 AFE, 2011
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New Delhi, the 14th October, 2011

S.0. 3243.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref No. 747/
2005) of the Central Government Industrial Tribunal-cum-
Labour Court-II, Chandigarh as shown in the Annexure in
the Industrial Dispute between the employers in relation
to the management of State Bank of Patiala and their

workman, received by the Central Government on
14-10-2011.

[No. L-12012/198/96-IR (B-1)|
RAMESH SINGH, Desk Officer

'""""’""""'““‘"T"‘”'"""""’"""m‘" LT TP m« ww [ TR
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ANNEXURE
IN THE INDUSTRIAL TRIBUNAL-CUM-LABOUR
COURTL, CHANDIGARH
PRESENT: Sri. A. K. RASTOGI, Presiding Officer
Case No. L D. 7472005
Registered on 2-9-2005

Sh. 5.P. Kakria, Head Cashier "E"
Thorugh All India State Bank of Patiala Staff Federation,
‘Ward No.8,

House No.13,
Solan. ...Petitioner
Versus

1. The General Manager,

State Bank of Patiala, (Operation),

The Mall, Patiala.

2. The General Secretary,

State Bank of Patiala Staff Union,

Street No. 15,

Pratap Nagar,

Bathinda. ...Respondents

APPEARANCES

For the workman Sh. B.L Sharma

For the Management Sh. N.K. Zakhmi
AWARD

Pagsed on Sept. 22,2011

Government of India vide Notification No. L-12012/
158/96-IR (B-I} Dated 3-2-1998, by exercising its powers
under Clause (d) of sub- Section (1) and sub-Section (2A)
of Section 10 of the Industrial Disputes Act, 1947 (hereinafter
referred as the Act), has referred the following Industrial
dispute for adjudication to this Tribunal:-

"Whether the action of the management of State
Bank of Patiala represented by the General Manager
(Operation) State Bank of Patiala, in withholding
the stagnation increment of Sh. S. P Kakria, Head
Cashier, Saban Bazar, Ludhiana Branch, w.e.f.
1-11-1994 is just and lega!? If not to what relief the
workman is entitled to and from which date?”

According to the claim statement the workman had
been suspended on 23-12-1993. As per the provisions of
the Para 5 of the Bipartite Settlement dated 14-2-1995 he
became eligible for the 4th stagnation increment we.f.
1-11-1994. But the respondent-Bank did not release the
same. It has been further stated that as per the provisions
of Para §57 of Shastri Award and Para 17.4 of Desai
Award and Para 5 of the Bipartite Settlement dated
8-9-1983 the employees under suspension cligible for the
release of the- Annual Grade/stagnation increment. As per
the Circular No. PER/90 dated 8th September, 1987 of the
respondent-Bank also the members of Award Staff are
¢ntitled to receive Annual Grade/stagnation increment even
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during the period they remain under suspension. The

.claimant has requested for the release of the Annual Grade/

stagnation increment to the workman w.e.f.-1-11-1994 along
with interest and penalties to the respondent.

 Claim was contested by the management and it was
contended that the workman had been suspended in
connection with his involvement in the income-tax
embezzlement case at Ludhiana. 4th stagnation increment
was not granted to him as per guidelines issued by the
Indian Banks Association and the decision regarding the
grant of increment has been taken by the disciplinary
authority at the time of passing final order. The workman
has been dismissed from service in December, 1999 by the
disciplinary authority after enquiry. As per Circular No.PER/
90 dated 8-9-1987 a member of the Award Staff is not entitled
to receive Annual Grade/stagnation increment during the
period of suspension.

In a rejoinder to the written statement of the
management the claimant has stated that the State Bank of
India management has also issued instructions to release
the increments to the suspended employees and pay the
arrears following the orders of the Hon'ble Andhra Pradesh
High Court.

In support of his case the concerned workman filed
his affidavit while on behalf of management, affidavit of
Sh. R K. Malhotra, Regional Manager, Regional Office,
State Bank of Patiala, Ludhiana was filed.

Written arguments were filed on behalf of workman
with a copy to management-counsel. Onthe request of
management-counsel the case had been adjourned to
8-10-2010 for the arguments of the management. But on
8-10-2010 none appeared for management and the case
was again adjourned to 11-11-2010 for the arguments of
the management. On 11-11-2010 the management-counsel
appeared but requested for another date for argumnents.
But on the next date 2-12-2010 again none app=ared for the
management and therefore the case was reserved for orders
with a further time of 15 days for the management tu file
written arguments. But, written arguments were not fited
till date on behalf of the management.

I have carefully perused the written arguments of
the workman and also the evidence on record. This.is not
in dispute that the 4th stagnation increment fell due on
1-11-1994 to the workman during his suspension period
commencing from 23-12-1994 till his termination in
December, 1999. The question is whether the management
was justified in withholding the stagnation increment of
the workman.

In its written statement the management has justified
his action in withholding the stagnation increment of the
workman on the basis of guidelines of the Indian Banks
Association and the Circular No.PER/90 dated 8-9-1987.

The relevant provisions of Shastri Award, Desai
Award or Bipartite Settlement have not been made available
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by the arties. However. Ciroular No.PER/90 dated 8th
- September, 1987 is available.in Para 2 of this circular it has
been mentioned that it has been decided by Indian Banks
" Association Bombay that the banks may not include the
increments which fall due during the period of suspension
of the employee for calculation of subsistence allowance.

The learned counsel for workman however has
submitted CO letter No.CDOYIR/CIR/20 dated 28-7-1998,
LHO Circular No. CIR. DO/PER & HRI/40 of 1998-99of
Personnel and HRD Department of State Bank of India.
Para 2 of this letter says:-

“The matter has been re-examined by the Personnel
Committee of the IBA in the context of some recent
decisions of Industrial Tribynals/High Courts, holding that
for the purpose of caloulating subsistence allowance, the
annual credit increments should be taken into account.
The Committee in its meeting-held on 11th June, 1997 and
1st June, 1998 decided that ;-

() Annual increments which fall due during the
period of suspension should henceforth be reckoned for
calculation of subsistenee-allowance in respect of workmen
staff in accordance with the provisions of Awards/Bipartite
Settlement, and

(13

It is clear from this letter that it has no retrospective
effect. This position has been clarified by State Bank of
Patiala in its CircularNo. PER/49 dated 19-3-1999 submitied
by the workmun counsel. It t5:clearthat these circulars-do
not kelp the wovkmes whe basd $oan put under suspension
on 23-12-1993, thatds, betore these ciroulars.

However the decision of the Pivision Bench of the
Ron'tle MP High Coutt-in-Muedbav Anapt Rro Gore Vs.
State Bank of Indsa 198°754) SL.R 303 submitted by the
leamed counsel for the worlanan is relevant for the purpose
of this case. The Hon'ble High Court has dealt with the
question of payment of increment and allowances during
the period of suspension at page No.408. The Hon'ble Court
observed ihat there is a provision in Clause 17 of Desai
Award in this regard. Suspension allowance is to be paid
according to this provision of the Award. As per Clause 17
the suspended workman will have to be paid full pay and
allowances after one year of suspension if the enquiry is
not delayed for reasons attributable to the concerned
workman. The Hon'ble High Court directed the bank to pay
the petitioner all the accrued increments and quarterly
allowances from the date of his suspension which he would
have been entitled to get if he was not put under
SUSPENSION.

In this case it may be notoslthatdve workman who
had been putunder suspension-on23-12-1993, waschange-
sheeted on 27-1 1-1995. Whattotslkeficompleting erquiry
within one year of suspension; themansgementitook.dbout
two years after putting the workmenander suspensiom;ito

serve a charge sheet even. | amherefore of the-view thatin-

view-of the judgement of the Hon'ble MP High Court in
Madhav Anant, Rao Gore 1987(54) SLR 403 case the
action of the management in withholding the stagnation
increment of the workman is not justified. The workman is
entitied to the increment w.e.f. 1-11-1994, The reference is
decided against-the respondent. Respondent is directed to
pay the arrear of the increment within one month from
receiving a copy of the Award. Let two copies of the Award
be sent to Central Government for further necessary action.

ASHOK KUMAR RASTOGI, Presiding Officer
¢ fewedt, 14 araqER, 2011
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New Delhi, the 14th October, 2011

8.0. 3244.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 45/93 ) of
the Central Government Industrial Tribunal-cum-Labour
Conrt-No. 1], Defhi as shown in the Annexure in the
Industrial Dispute between the employers in relation to
the management of * State Bank of India and their
workmen, received -by the Central Government on
12-10-2011.

[No. L-12012/179/92-IR (B-1)]
RAMESH SINGH, Desk Officer
ANNEXURE

IN THE COURT OF SHRI SATNAM SINGH
PRESIDING OFFICER CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR-
COURT-11 KARKARDOOMA, DELHI

L.D. No. 45/1993
INTHE MATTER OF DISPUTE BETWEEN

Shri Ram Pratap,

Through the Gen Secretary,

SBI:Staff Association, 2124/2, Hari Singh
Malwa Street No. 58,

KarolBagh, N Delli-110005. ...Workman
Versus

The Asstt, General Manager,

State-Bankefilndia, Delhi Zonal Office,

Post:Box. N, 673 11, Sansad Marg,

New Ddlhi-1: 70601 .. .Management
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The Central Government, Ministry of Labour vide

Onder No. L-12012/179/92-IR(B-3) dated 9-12-1992 refexred
the following industrial dispute to this Tribunal for
adjudication:
"Whether the action of the management of the State
Bank of India in dississing Shwi-Bans Penipgsdon:
pervice with effect feam: 15-5- 2901 was-lngal-and

justified? If not, to-whuat vchiels) the- wouknmms is.

entitled to and froni what dute?"

2. My learned predecessor passed the award in this
case on 1-10-2004 thereby holding that the diawdssal of
workman Ram Pratap from service with effect fram
15-05-1991 was neither legal nor justified and he further
ordered that the workman was entitled to be restored to the
position prior to the date of the awarding of punishment to
him,

3. The mamgmenthaak filed a weit potition.against
the said award and the Honble High Count-of Pethi vide its
order dated 7-04-2011 aliowed the petition to-the extent
mentioned in the order and the matter was remanded to
this tribunal for granting-an opportunity 1o the petitioner
(management bank) to lead evidence en misceonduct and
the parties were directed to-appear befoce:-this wibunal on
28-04-2011. The Hon'ble High Court of Diethilas observed
in its order that this tribunal afier reservipg ondiers-on. the
arguments heard on the aspect of validity of enguiry

proceed to answer the reference instead of giving an’

opportunity to the petitioner bank to prove avisconduct
before this tribunal. Thus, there has been an isvegularity in
the procedure before the industrial ribunal sufficient to
vitiate the award impugned in the petition and the petitioner
bank could not be condemned unheard.

4. Both the parties accordingly appeated bofore this
tribunal on 28-04-2011. The management bank in-ordes to
prove misconduct of the workman has examined two
witnesses namely Mr. Gurmeet Singh (MW 1} and Mr. M.1..
Taneja (MW2). They have been cross-examined by the AR
for the workman. In rebuttal to that the workman has made
a statement as WW1. He too has been cross-examinod by
the AR for the management.

5. The case of the workman very briefly as setupin
the statement of claim is that he was appointed as temporary
messenger on 15-10-1980 at South Extension Part | New
Delhi branch. He was absolved in permanent service on
3-5-1983 at Roop Nagar Dethi braach. He was transferred
from Roop Nagar Delhi branch to Green Park Extension
New Delhi branch on 25-03-1985. According to the workman
he has been charge sheeted on 17-08- 1988 on the following
charges:

"(i) Out of the Cheque Book No. 085051 to 005075

issued against your saving bank account no. 9740

maintained at Green Park Extension Branch, you
attempted to fraudulently encash Chegue no. 005068
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for Rs.20,000. by forging the signature/initial of
8mt: Pushpa Bhola; Savings Bank Incharge as also
wmmwurhmduﬁcuuousmllmmbalﬁs
and Cash scroli sumber E-19.

(u}/When you failed to obtain cash payment of the

-said Cheque no. 005068 you connived with one
Shei Chaudes Pl Yadow - to-0btsis pomint @il
eoeih cleuriag. Y Chique: dwwe: by Songing
signaimes &F Siwi <X - 3 Cheaiiea, Saviags Buak
-acuoumt Mo A3 -was. depositid in - Shei: Yadav's,
Delbi. On 14-4-88 whew the Cheque was received at
Grees Park Branch, you surreptitiousty removed it
and it was rocovered from your person. It was noticed
that you. had also embossed on it account ne 10551
over. account no. 4493 as the latter account did not
hwemﬁmentﬁmdstomeetﬂxeChequemthesmd
datcic. 14-4-88,

{iii) Om 21-3-88, you surreptitiously removed from

the sable of Shri V: K. Mathotra a draft no. 602509

dated 17-3-88 for Rs. 5000-issued by Makrana Branch

was deposited at the branch by one Ms. Manju Jain,
holder of Savings Bank Account no. 12012, You
handed over the said-deaft to Shri Bal Kishan,

Messenger at' Rail Bhawan Branch for fraudulently

obtaining payment thereof. Not ondy this, after the

payment of this draft was made by Green Park

Extension Branch, you again removed the paid

deaft from Bank's record and delivered it to Shri Bal

Kishan.

(iv) Out of enother Cheque book no.760726

to 768750 issued to you, you issued Cheque no.

760747 for Rs. 20,000in favour of Shri E. Jacob and

yourself deposited in inito his Savings Bank account

no. 4434:at Syndicate Baak, Hauz Khas, New Delhi.

On 6-4-88, when the Chegue was received at Green

Park Branch in clearing, you entered it in Transfer

Scroll at S1. No. 98 posted it in the account of Shri

Ashok Kumar Pradban, Savings Bank account No.

8878, in the date of 8-4-88 entered it in respective

day book and modified the Savings Bank account

SUHTUBATY,

Not only this, after the clean cash book was balanced,
you surreptitiously removed the said Cheque from records
and destroyed it.

The: above chazges, if proved, would tantamount to
gross misconduct in terms of paragraph 521(4)(J) of
Sastry Award.read withpasageaph 18.28 of Desai Aw.

The. departmental enquiry was conducted by an
Enquiry Officer Ms. Chitra Mitra appointed by the

6. According to the workanan the Enquiry Officer has
acted in a malefide, arbitrary and illegal manner in holding
the departmental enquiry. That the Enquiry Officer was
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biased and vindicted and she was conniving with the bank
representative. That ‘on 6-07-1989 the defence
representative of the workmman sought adjournment on
medical grounds but the biased Enquiry Officer threatened
to close the enquiry exparte. That ultimately on 10-1-1991
the biased Enquiry Officer closed the enquiry exparte
against the workman without providing any opportunity
to him. That out of 23 witnesses listed by the bank
representative in suppott of the bank's case 22 witnesses
were from the same branch where the enquiry proceedings
were being conducted. That despite repeated threatening
postures adopted by the management they did not turn
up. Only three witnesses and that too from the supervising
staff could be produced by the management bank but
nothing could be proved.

7. That the Enquiry Officer illegally and arbitrarily
held that all the charges had been proved violating all norms
and ethics of the principles of natural justice. The workman
was shocked to receive a show cause notice of dismissal
dated 25-3-1991 issued by the punishing authority and he
submitted his reply to the show cause notice. That the
disciplinary authority did not consider the points raised
by the workman and issued the dismissal order vide order
dated 16-5-1991. The workman preferred an appeal but the
appellate authority was also biased and he did not grant
any personal hearing to him and summarily dismissed his
appeal vide its order dated 9-10-1991, The workman having
left with no other alternative raised an industrial dispute
and ultimately the Central Government made the reference
to this tribunal for adjudication.

8. The management bank has contested the claim of
the workman and in its written statement has submitted
that the workman has been rightly punished after holding
a doruestic enquiry. Further the bank is a financial
institution and the employees of the bank have got fiducial
relationship with it and the acts of the workman are anti
thesis of trust. The workman has committed gross
misconduct and appropriate penalty has been imposed on
him. It is submitted that the charges levelled against the
workman are alt true and he had committed such acts which.
are mentioned in the charge sheet. The management,
therefore, prayed for the dismissal of the claim made by the
workman in this case.

9. The workman by filing a rejoinder has controverted
the stand of the management bank and has reiterated his
own version of the whole case.

10. I have heard the learned A R for the parties and
have gone through the entire record including evidence
adduced before this court. I have also perused the written
submissions filed by both the parties. I have gone through
the authorities relied upon by both the sides.

In Workmen of Messrs Firestone Tyre Vs.
Management & others, reported in 1973 SCR(3) 587 relied
upon from the side of the management it has been observed
as under :

Mol b TR | - 1

“ It was further held that it is only where a tribunal is
satisfied that a proper enquiry has not been held or that
the enquiry having been held properly the finding recorded
is perverse, that the Tribunal derives jurisdiction to deal
with the merits of the dispute, when permission has to be
given to an employer to adduce additional evidence. The
right of an employer to lead evidence before the Tribunal
to justify his action was again reiterated in Khardah Co.
Ltd. V/s. Their Workmen(1) as follows (1)(1964)(3) S.C.R.
506.” 1t is further held as under:

“It is well settled that if the enquiry is held to be
unfair the employer can lead evidence before the Tribunal
and justify his action, but in such a case, the question as to
whether the dismissal of the employee is justified or not,
would be open before the Tribunal and the Tribunal will
consider the merits of the dispute and come to its own
cenclusion without having any regard for the view taken
by the management in dismissing the employee.”

11. The first witness examined by the management
bank before this Tribunal is Mr. Gurmeet Singh Walyat
(MW1) Deputy Manager (retired) and he has filed ‘his
evidence on affidavit. In his affidavit he has testified that
on 14-4-1988 he had handed over the cheques
received in clearing to workman Ram Partap messenger for
delivering the same to the transfer scroll writer Ms. Indu
Gupta and it was transpired that a Cheque for Rs. 20,000
was missing at the time of balancing of the books in the
evening. The matter was reported to the branch manager
and the amount was debited in the suspense account. On
making further investigation it was known that the Cheque
in question belonged to savings bank account of workman
Ram Partap messenger and enquiries were made from him
and it was smelt that he might have removed or stolen the
same as there were no funds in his account to honour the
Cheque. It is further mentioned in the affidavit that the
workman could not reply the-queries properly which led to
a belief that something wrong had been done by him and
then his pockets were searched by the staff members and
the Cheque in question was found in his pocket. The matter
was reported to the Branch Manager for further action and
workman Ram Partap admitted the facts before the Branch
Manager in writing vide letter which the witness in his
affidavit has marked Ex. P.2 and the workman requested to
forgive for his misdeeds and almost all the staff members
of the branch including him (MW 1} stood witness to the
same in writing,

12. In his cross-examination, MW 1 Gurmeet Singh
Walyat has admitted that Ex.P.1 is photo copy of the Cheque
and not the original one. The original was returned by
them to the presenting bank and as on today the said
Cheque could be with them if the same has been preserved
by them or they might have returned the same to the payee
of the Cheque. He has also admitted in cross-examination
that in photo copy of the Cheque Ex. P1 the name of the
payee of the Cheque is not clearly legible. He further stated
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that the matter being 23 years old he did not remember the
name of the Payee. Mr. Gurmeet Singh Walyat has further
stated in cross-examination that he does not know if the
bank lodged any FIR against the workman or not. He also
admitted that Ex. P2 is also a photo copy of the document
and he does not know where the original of Ex, P.2 is. He
was given the suggestion that Ex. P.2 was prepared in order
to falsely implicate workman Ram Partap, to which he has
denied.

13. A careful scrutiny of the evidence of Mr. Gurmeet
Singh Walyat (MWI) would show that the original Cheque
No. 0605068 for Rs. 20,000 which is the basis of this case has
not been produced in the court from the side of the
management bank. The photo copy of the Cheque is also
not clear and even as per the admission of Mr. Gurmeet
Singh Walyat (MW 1) the name of the payee of the cheque
on that is not clearly legible. The so called admission of
guilt made by the workman before the staff members and
recorded in a document has also not been produced before
the court. Only photo copy of the document which has
been marked by the witness as Ex, P2 has been filed to
which the workman has denied as according to the workiman
the photo copy has been prepared in order to falsely
implicate him. There is no evidence of any other staff
member of the branch of the bank where the incident had
happened which could prove that the original Cheque was
found in the pocket of the workman. There is also no
evidence to show that the workman admitted any wrong
done by him qua that Cheque of Rs. 20,000 the original of
which has not been produced before the court. The
evidence of Mr. Gummeet Singh Walyat thus does not
prove the charge levelled against the workman in charge
No.land 2 of the alleged charge sheet dated 17-(8-1983.

14. Another witness examined by the management
bank is Mr. M.L. Taneja, Asstt. General Manager (retired)
as MW2. He too has given his evidence by filing an
affidavit. In the said affidavit he literally mentioned the
wrong doings done by the workman. However, when he
was subjected to cross-eXxamination his evidence could be
demolished by the AR for the workman. Mr. M.L. Taneja in
his affidavit has testified that the workman attempted to
fraundulently encash Cheque No. 005068 for Rs. 20,000 by
forging the signatures/initials of the passing officer Smt.
Pushpa Bhola, savings bank incharge by forging in his
own hand fictitious scrotl No. 165 and cash scroll number
E-19 (on it). However, in his cross-examination he has
admitted that Smt. Pushpa Bhola did not make any
complaint regarding forging of her signatures/initials,
fictitious scroll No.165 or cash scroll, No. E-19 as mentioned
in para 2 of his affidavit to the bank authorities. Mr. M.L.
Taneja MW?2 in his cross-examination has admitted thét
there is no report by the Govt. handwriting expert or any
private hand writing expert obtained by the bank authorities
regarding the alleged forging of the signatures/initials of
Smt. Pushpa Bhola by workman Ram Partap. Mr. M, L.

Taneja has also admitted that Ex.P.2 is only a photo copy of
the Cheque and the same is not the original Cheque and
the original of Ex. P.2 is not available with them. Thus, Mr.
M.L. Taneja has failed to bring on record the evidence to
prove that the workman had forged the signatures/initials
of the passing officer Smt.Pushpa Bhola. There is also no
evidence on record to prove that fictitious scroll No.165
and cash scroll No.E-19 was written on the original Cheque
which is not before the court, by the workman.

15. As regards the assertion of Mr. M. L. Taneja
made in para 3 of his affidavit, he has admitted in cross-
examination that he has no personal knowledge regarding
the alleged relationship of workman Ram Partap with
Chander Pal Yadav as mentioned in para 3 of his affidavit.
He then stated that only if they could look at the Cheque
they could know as to how the signatures of K. L. Chandra
appeared on the said Cheque and how the signatures of
Ram Partap workman were rernoved from the said Cheque.
Thus, his assertion in para 3 of the affidavit that the
workman connived with one Mr. Chander Pal Yadav to
obtain the payment of the cheque in question through
clearing has no legs to stand upon. There is no evidence to
prove that signatures of any K. L. Chandra of saving bank
account No. 3393 were forged by the workman or the same
was deposited by him in Mr. Chander Pal Yadav's account
or that thereafter he surreptitiously removed it or the same
was recovered from him. Ultimately, Mr. M. L. Taneja has
admitted that he has no personal knowledge regarding his
claim made in para 3 of the affidavit. He, however, added
that said part of the affidavit is based on the alleged
confessional statement of workman Ram Partap made by
him before the bank staff. He was given the suggestion
that no such thing had happened and the workman never
made any such confession before the bank staff. As
already pointed out above, no other staff member of the -
branch has been produced by the management bank to
prove the assertions made by Mr. M. L. Taneja in para 3 of
his affidavit. Mr. Tancja was also given the suggestion
that no Cheque was recovered from the workman as has
been mentioned by him in para 3 of his affidavit to which,
of course, he has denied. He was also given the suggestion
that no embossing was done on the Cheque as has been
claimed by him in para 3 of his affidavit. He however has
admitted it as correct that it is difficult to know the
embossing part without having a look at the original
Cheque which is not before the court.

16. As regards the claim made by Mr. M. L. Taneja
in para 4 of his affidavit, he has admitted that the claim
made by him in para 4 of his affidavit is also based on the
confession made by workman Ram Partap before the bank
staff and on no other basis. He was given the suggestion
that no such confession was ever made by the workman
before any bank staff. He has further admitted that only
photo copies of the documents have been filed by him and
no original document has been filed by them. He admitted
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that exhibit marks put by him in his affidavit are merely for
the purpose of identification and nothing else. In the
absence of original documents before the court putting of
the exhibit marks in the affidavit of the witness would not
prove the documents and such photo copies cannot be
held as properly proved documents on record. As regards
the draft of Rs.5,000 deposited by one Ms. Manju Jain,
holder of saving bank account No. 12012, Mr. M. L. Taneja
has stated that he does not know if any written complaint
was made by Ms. Manju Jain or there was only oral

complaint/enquirics, He was given the suggestion that no-

draft was handed over to Mr. Bal Kishan messenger by
workman Ram Partap, to which he has denied. However, he
had to admit that he had not personally seen Ram Partap
workman handing over the draft to Bal Kishan. Ultimately
he had to admit that whatever is stated by him in para 4 of
his affidavit is also based on confession having been made
by the workman before the bank staff. He was given the
suggestion that no such confession was made by the
workman before the bank staff and they are merely
inventing the same in order to fasten him with this liability.
Mr. M.L. Taneja then volunteered that his affidavit is also
based on bank record. He, however, had to admit that no
such bank record has been produced before the court nor
4 copy of any such record has been supplied to the
workman.

17. As regards the assertions made by Mr. M. L.
‘Taneja in para 5 of his affidavit, he in cross-examination
has siated that it may be correct that copy of the Cheque
book register may not have been supplied to the workman.
He was given the suggestion that the assertion made by
him in para 5 of the affidavit are all baseless and have no
legs to stand upon and the same are merely imaginary and
there is no evidence to support it to which he of course has
-denied, but no solid evidence has been brought on record
in support of such assertions. Thus the evidence of Mr.
M.L. Taneja is also not helpfisl to prove the charges levelled
against the workman by way of alleged charge sheet dated
17-08-1988.

18. No evidence allegedly brought on record by the
management bank before the enquiry officer or before the
matter came before this court, which could throw light o.
the conduct of the worloman has been shown to the court
from the side of the management bank.

19. In rebuttal to the above evidence the workman
has filed his own affidavit. He thereby has refuted the
allegations of the management bank and has claimed his
innoceace in this case. According to him, he is getting Rs.
2860 per month as minimum wages as per the orders of the
Hon'ble High Court. He stated that he used to get Rs. 1400
per month as salary after deductions in the year 1988 and
he makes both ends meet with great difficulty.

20. On consideration of the entire material brought
on record in this case including the evidence led before
this tribunal by both the parties, it is evident that the
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management bank has failed to prove the charges levelled
against the workman by way of alleged charge sheet
dated 17-08-1988. There is absolutely no evidence on record
to prove that on 21-03-1988 workman Ram Partap
surreptiously removed draft no. 602509 dated 17-03-1988
for Rs. 5000 from the table of Shri V. K. Malhotra or the said
draft was handed over to Mr. Bal Kishan messenger at
Rail Bhawan branch for frandulently obtaining the
payment thereof or that after the payment of this draft was
made by the Green Park Extension branch, Ram Partap again
removed the said draft from the bank records and delivered
it to Mr. Bal Kishan as alleged in charge sheet dated
17-08-1988, It therefore, cannot be held that the action of
the management bank in dismissing Ram Partap from
service with effect from 15-05-1991 was legal and justified.
As the action of the management bank in dismissing Ram
Partap from service with effect from 15-05-1991 is neither
legal nor justified it has to be seen as to what relief/reliefs
the workman should be held entitled to in this case.

21. The dismissal of the workman took place on
15-05-1991 and thus more than 20 years have already
elapsed. The workman was appointed as temporary
messenger on 15-10-1980 and he was absolved in
permanent capacity on 3-05-1983. Thus at the time of his
dismissal he had already put in more than 10 years in
service in the bank.

Keeping in view all aspects of the matter including
the case of Murari Lal Sharma Vs. Nehru Yuva Kendra
Sangathan, reported as 96(2002)DLT 412. [ direct
reinstatement of workman Ram Partap in service with
continuity of service and 25 per cent of back wages from
the date of his dismissal ti} such time he was granted 17-B
wages by the order of the Hon’ble High Court of Delhi in
this case. The award is passed and reference stands
answered accordingly.

Dated: 28-09-2011
SATNAM SINGH, Presiding Officer

% fewelt, 17 SRET, 2011
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New Delhi, the 17th October, 2011

$.0. 3245,—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 {14 of 1947), the Central
Government hereby publishes the Award (Ref. No.75/2004)
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of the Central Government Industrial Tribunal-cum-Labour
Court No. 1, Mumbai as shown in the Annexure in the
Industrial Dispute between -the management of Central
Railway and their workman, received by the Central
Governmenton 17-10-2011. '

[No. L-41012/49/2004-IR (B-1)}
RAMESH SINGH, Desk Officer
ANNEXURE
BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TREBUNAL NO. 1, MUMBAI
PRESENT :
JUSTICE G S. SARRAF, Presiding Officer
REFERENCE NO. CGIT-1/750F 2004
Parties:
Employers in relation to the management of Central Railway
And
Their Worlanan (Shri Tula Ram Singh)

APPEARANCES:

For the Management Mr. Abhay Kulkarni, Adv.

For the Workman Mr. M. B. Anchan, Adv.

State :  Maharashtra

Mumbai, dated the 19th day of September, 2011.
AWARDPART-H

1. This:is-a reference made by the Central Govermment
in exercise of ity powers-under clause (d) ofsub-section{1)
and sub-section (2-A) of Section 10 of the Industrial
Disputes Act, 1947, The terms of reference given in the
schedule are as follows:

“Whether the action of the management of Central
Railway, Mumbai, through its officers in dismissing
the services of Sh. Tula Ram Singh, Sr. Booking Clerk
by imposing the punishment of ‘Removal from
Service’ vide their Memo No. BB/C/CON/ 48/99/60
dt. 24/29 July, 2002 is justified, proper and
proportionate to the alleged charges of misconduct?
If not, to what relief the workman is entitled to and
from which date?

2. It is not necessary to re-state the facts here
because the facts in detail have been narrated succinctly
in the Award Part-I dt.13-4-2011 passed by this Tribunal.
By the aforementioned award it was held that the finding
given by the Enquiry Officer Shri A. B. Mantri was wholly
unjust, tllegal and perverse and the first party was given an
opportunity to prove the charge against the workman Tula
Ram Singh by leading evidence before this Tribunal -

3. The first party failed to avail the opportunity and
did not lead any evidence before this Tribunal to prove the
charge against the workman Tula Ram Singh.

rrrererer rerem— orrrrarm—— vt
—— ——

4. Heard Shri Kulkarni learmed counsel for the first
party and Shri Anchan learned counsel for the second party
workman.

5. The charge against the workman is as under:

That while functioning as a Senior Booking Clerk,
Central Railway, Mumbai during 1995-1996 he
committed gross misconduct inasmuch as he
supplied 23 fake SPTM tickets for destination
Ghatkopar to BBVT/DKRD/BA via VDLR bearing
Nos. 41301 to 41323 and 12 fake SPTM tickets for
destination Ghatkepar to ULNR/ABY and back
bearing Nos. 21091 to 21099 as genuine tickets to
Dulipchand, Junior Booking Clerk for sale on
05-6-1995 from window no. 5 of . DNLT Booking
Office, Ghatkopar Railway Station, Mumbai.
The first party has not adduced any evidence after
passing of the Award part-I and thus it is absolutely clear
that the above charge is not proved.

6. In view of the above 1 am of the opinion that the
action of the management of Central Railway, Mumbai
dismissing the services of the second party workman Tula
Ram Singh, Booking Clerk by imposing the punishment of
removal from service vide Memo no. BB/C/CON/48/99/60
dt. 24/29 July, 2002, is not sustainable and the second party
workman is entitled to reinstatement.

7. In the facts and circumstance of the matter I find it
Jjust and proper to award 75% back wages.

8. Consequently, the first party is directed to reinstate
the second party workman Tula Ram Singh within a period
of two months from today with 75% of the back wages.

9. Award Part-H is made accordingly.

Justice G. S. SARRAF, Presiding Officer
72 fieedl, 17 SR, 2011

W3, 3246 — st faa sifufad, 1947 (1947
F] 14) B U 17 F AW H, FEiw WEK g9
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T et €, S ST VR FY 17-10-2011 F T
B2

(€. Te1-42012/144/2004-3% A7 (W-11) ]
€. . g, difEm 1, 3w sfyerd
New Delhi, the 17th October, 2011

5.0. 3246.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Govemment hereby publishes the award (Ref. No. 2/2004) of
the National Industrial Tribunal, Mumbai as shown in the
Annexure in the Industrial Dispute between the employers in
relation to .the management of Bajaj Electricals Limited
and their workman, which was received by the Central
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Government on 17-10-2011.
[No. L-42012/144/2004-1R (C-D)]
D.S.S. SRINIVASA RAO, Desk Officer
ANNEXURE

BEFORE THE NATIONAL INDUSTRIAL
TRIBUNAL, MUMBAI
PRESENT : JUSTICEG .S. SARRAF, Presiding Officer
REFERENCE NO. NTB-2 OF 2004
PARTIES: Employers in relation to the management of
" Bajaj Electricals Limited
And
Their workmen
APPEARANCES:

For the Management : Mr. C.V. Pavaskar, Adv.

Mr. P. Chidambaram,
Representative

State :  Maharashtra
Mumbai, dated the 20th day of September, 2011.
AWARD

In exercise of the powers conferred by sub-section
(1-A) of Section 10 of the Industrial Disputes Act, 1947
{hereinafter referred to as the Act) the Central Government
has referred the foliowing dispute to this Tribunal :

For the Federation

“Whether the action of the management of Bajaj
Electricals Limited in discontinuing payment of ex-
gratia from the accounting year 2001-02 at the rate of
20% to the employees, who are not covered under
Payment of Bonus Act is legal and justified? If not,
to what relief the workmen are entitled?”

According to the statement of claim submitied by
the second party Federation since inception the first party
has been paying ex-gratia amount of Rs. 6,000 in lieu of
bonus to each employee who is not entitled to receive
bonus as per the Payment of Bonus Act. The first party
has, however, denied payment of ex-gratia in the financial
years 2001-2002 and 2002-2003 whereas during the above
financial years the first party has paid 20% bonus to those
employees who are not entitled for it as per the Payment of
Bonus Act. The ex-gratia amount is paid to the workmen as
a custom, usage and practice in the first party company.
Before stopping payment of ex-gratia the first party
company has not served any notice under Section 9-A of
the Act to the concerned workmen and as such the said
discontinuance being in breach of Section 9-Aofthe Actis
illegal and void ab-initio. Hence, the Federation has prayed
that the first party company be directed to pay ex-gratia
amount of Rs. 6,000 p.a. to the workmen for the financial
years 2001-2002 and 2002-2003 together with interest @
24%p.a.

TR RN TED e T TR

The first party company has filed written statement
wherai, 1 has stated that the demand in question in
respect of ex-gratia payment in lieu of bonus-is not a
condjtion of service of the workmen and the first party
co;ri'pany only by way of goddwill declared ex-gratia
payment in the past. The very expression ex-gratia connotes
its gratuitous character and the same cannot be claimed as
amatter of right. The ex-gratia payment is not in the nature
of customary bonus or profit bonus or festival bonus and
there is no right vested in the workmen to claim ex-gratia in
lieu of bonus. The first party has paid ex-gratia only when
it has made profit and the Federation is not justified making
a demand for ex-gratia when the first party company has
incurred heavy losses in the above two financial years. It
has been stated in the written statement that the employees
in this reference are not workmen under the provisions of
the Act. On plain perusal of balance sheet for the year
2001-2002 it is evident that the first party company has
made operating losses to the tune of 86.52 lakhs and for
financial year 2002-2003 the first party company has
suffered operating losses to the tune of Rs. 13.47 crores.
There is no statutory obligation that regardless of financial
losses the first party company has to pay ex-gratia. The
company had to take a administrative degision not to pay
ex-gratia amount during the said financial years as one of
the measures to curb the expenditure, The #ntire objective
of paying the ex-gratia amount was to bring such employees
at par with those who were entitled to receive statutory
bonus. However, such payment of ex-gratia amount was
an absolute discretion of the first party company and no
legal obligation was cast upon it to pay such amount.

The Federation filed a rejoinder in which 1t reiterated
its stand.

Following issues have been framed

(1) Does the second party prove that payment of
ex-gratia in lieu of bonus is/was condition of service
of the employees under reference? [f so, its
discontinuance is bad for violation of Section 9-A
of the Industrial Dispute Act ?

(2) Whether the ex-gratia payment can be claimed as
a matter of right 7

(3) Does the second party prove that irrespective of
the heavy financial loss suffered by the First Party
Company during the Accounting year 2001-2002 and
2002-2003, the employees concerned are cutitled to
receive the ex-gratia ?

(4) Whether the reference is in conformity with the
provisions of the Bonus Act, 19635 or 1t seeks to claim
Bonus on behalf of ineligible emplovees, under the
garb of Ex-gratia payment ?

{5) Whether the discontinvance of payment of ex-
gratia is not covered under the payment of Bonus
Act? If so, whether the workmeoen are still entitled to
claim the ex-gratia as a customary payment ? .

4 [N 1o D O iy 4 S PO L IR i PO 6 i
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(6) To what reliefif any, the worknicn are entitled?

The second party has submitted affidavits of
Vaitheeswaran Subramanian and Appu Kuttan
Muraleedharan who have been cross-examined by learnied
counsel for the first party company and the first party
company has submitted affidavit of Anant Mart and
Purandare who has been cross-examined by the
representative for the second party Federation.

Heard Shri P. Chidambaram representative of the

second party Federation and Shri C.V, Pavaskar, learned .

counsel for the first party company.
Issues Nos. 1.2 & §:

It is not disputed that since inception the first party
has been paying ex-gratia to the workmen who are not
entitled to receive bonus under the Payment of Bonus Act
except in the financial years 2001-2002 and 2002-2003. As a
matter of fact, the first party has admitted in its written
statement that the entire objective of paying the ex-gratia
amount is to bring the workmen at par with those who are
entitled to receive statutory bonus. It is thus clear that
there exists a system or practice or a scheme for payment
of ex-gratia to the workmen. When we turn to the 4th
schedule of the Act we find mentioned therein various
conditions of service of the workmen. Item no. § of the
4th schedule relates to withdrawal of any customary
concession or privilege or change in usage. A mere look at
the provisions contained in Section 9-A of the Act shows
that if an employer proposes to effect any change in the
conditions of service applicable to any workman in respect
of any matter specified in the 4th schedule such change
has to be preceded by the procedure laid down in that
section. In other words, before any change in the above
condition of service of the workmen is to be effected, as a
pre-condition to the said proposed change, notice under
Section 9-A of the Act is to be issued. Since the practice or
custom of paying ex-gratia to the workmen has continued
right from the beginning except in the two financial years
namely 2001-2002 and 2002-2003, therefore, it can safely be
said that there exists a custom or usage to pay ex-gratia to
the workmen and as such without notice under Section
9-A of the Act proposed change cannot legally come into
operation.

Payment of ex-gratia is a condition of service of the
workmen and as such their right and its discontinuance is
bad on account of violation of the provisions contained in
Section 9-A of the Act.

Issue nos. 1, 2 and 5 are, therefore, decided against
the first party and in favour of the second party workmen,

Issue No. 3: Learned counsel for the first party has
not been able to show any law per rule where-under

financial losses suffered by the first party company.

exonerates the first party from its liability to pay ex-gratia
amount to the workmen. The workmen are entitled to
recefve ex-gratia amount as a matter of right irrespective of

4000 GIr111—18
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any profits or losses made or suffered during a particular
financial year.

Issue no..3 is, therefore, decided against the first
party.

Issue No. 4: Learned Counsel for the first party is
not able to show how the reference violates the provisions
of the Bonus Act.

Issue no. 4 is, therefore, decided against the first
party.

Issue No. 6: The workmen are entitled to receive ex-
gratia payment for the financial years 2001-2002 and 2002-
2003,

The first party company is directed to make ex-gratia
payment to the second party workmen for the financial
years 2001-2602 and 2002-2003 within a period of two
months,

An Award is made accordingly,
Justice G..S. SARRAF, Presiding Officer

7% feeel, 18 ST, 2011
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New Delhi, the 18th October, 2011

5.0. 3247.-—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947, the Central
Government hereby publishes the award (Ref. No. CGITA-
18/2007) of the Central Government lndustrial Tribunal-
cum-Labour Court, Ahmedabad as shown in the Amnexure
inthe Industrial Dispute between the employers in relation
to the management of Department of Posts and their
workman, which was received by the Central Government
on2-8-2011.

[No. L4001 2/82/2006-IR (DU)]
JOHAN TOPNO, Under Sexy,
BEFORE THE CENTRAL GOVERNMENT

INDUSTRIAL TRIBUNAL CUM-LABOUR COURT,
AHMEDABAD
Present : Binay Kumar Sinha, Presiding Officer, °
CGIT cum Labour Court, ~
Ahmedabad,
Dated 28th July, 2011
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R_'eferenee: CGIT A of 18 0f 2007 New
1. The Superintendent of Post Office,
Department of Posis,
Kachchh Division,
Bhuj-370001

2.8.D.I(P), Bhachau,
Sub Division,
District-Kutch
And their workman
Shri Fakir Gulabsha Hasambhai,
Post Samkhiyari,
Tal. Bachau,
Kutch.
For the first party
For the second party workman
AWADEy
An industrial dispute arose between the employer
in relation to Manngement of Department of Posts and
their worlanen Stiri Faleir Gislabsha Hasambhai and on failure
of conciliation efforts, and on sending failure of conciliation
report, the apprepriste Government, the Government of
India, Ministry of Labour & Employment, Shram Shakti
Bhavan, considering an Industrial Dispute existing between
employer-and their workman sent this reference in exercise
of power under clause (d) of sub- section (1) and sub-
section 2 (A) of Seotion 18 of the Industrial Dispute Act,
1947, vide its order No. L-40012/82/2006-IR (DU)) New Dethi
dated 12-01-2007 foradpadication by this Tribunal in terms
of reference under the schadule as-follows: -
“Whether tie action:of the avanagement of SPE(P),
Bhischai. SubsBrivistorr and’ Superintendent of Post
Offices, Kutch Division, Bhuj in terminating the
services of their workman Shri Fakir Gulabsha
Hasambhai with effect from 01-06-2008, is legal and
justified? If not, to what relief the workman concerned
is entitled to?"

{2} Notices were sent to both parties to this reference.
Consequent upen issuing notices, the first party
Superintendent of Post Offices Bhuj, appeared and
filed power (vakalatama) in favour of Shri PM.
Rami, Assistant Government Pleader, Labour
Industrial Court, Ahmedabad for looking after the
interest of the first party. But in spite of series of
notices sent to the second party workman: for his
appearance and for ﬁ!hgfmwment of cla‘im wiﬁi

...First Party

....Second Party
Shri PM: Rami, Advocate
: None

appoarand MESC. mmmwmu-

an (7102008 snsupphicatiowrwas:filsd on-behalfof
thie seconh pafty: workemai for. grant sdjourment to
file the statswront of cléisy withous. filing dwny
vakslatnains it fvour of i lisryeror wy suthority.
fetter-permitting the: represevitative: of urtion (&

represent him in this case. Thereafier the second
party workman did not appear. Again reminder
notices were sent from the State Tribunal Court where
this record was pending. Lastly, on transfer of this
record to this tribunal, fresh notice to both sides
were issued vide Ext. 13. Shri PM. Rami holding
power for the first party management of
Superintendent of Post Office appeared and filed
pursis regarding stopping the evidence of the
second party on several dates vide Ext. 14, 15. Lastly
by filing:such pursis on 14-07-2011 vide Ext. 16.On
calling out the case repeatedly no one appeared on
behalf of the second party. So, this tribunal has
reason to believe that the second party workman
has lost interest to contest this reference. In the
circumstances the following award is passed.

ORDER
This reference is dismissed for non prosecution,
BINAY KUMAR SINHA, Presiding Officer
¢ faoett, 19 ST, 2011
.o, 3-248.—3%u’rﬁ1$m sifafray, 1947 (1947
1 14) Ft U 17 B AT H, K TER IW @ B
YRS % wag PR ot 3T FHER & i, srey
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vt w e €, S BT T W (7-10-201 B IS
i
[ T1-41012/160/95~3T% 3R (3-1)]
o for, 3w i
New Dethi, the 19th October, 2011

8.0, 3248.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 {14 of 1947), the Central-
Government hereby publishes the award (Ref. No. 285/2k5)
of the Central Govemment Industrial Tribunal-cum-Labour
Court No. II, Chandigarh as shown in the Annexure in
the Industrial Dispute between the employers in relation
to the management of Northen Railway and their workmen,
received by the Central Government on 17-10-2011.

[No. L-41012/160/95-IR (B-I)]
RAMESH SINGH, Desk Officer
ANNEXURE
COURI-IL CHANDIGARH

Present: Sri A.K. Rastogi, Presiding Officer.
Cioe Ne. LD T8 IRS
Registered on: 10-8-2005
Sh. Kamaljit Singh S/o Sh. Mehar Singh, R/o Village
Dabstiots; Telwil Nalagarti, Distt. Solan

...Petitioner
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1. The Divisional Railway Manager, Northern Railway,
Ambala Cantt,

2 The Permanent Way Inspector Northern Railway
Station Rupnangar,

M'm*scpt m-wu
i india vide NatificationNo, L-41012/

tms-wz)w 1811 ,»bymwm
under Section 10 (1)) and sub-sectian {2A) of the
Industrial Disputes Act, 1947 (bereinafier vefarved as the
Act), has referred the following Industrial dispute for

terminated w.e.f ‘27-4-1994 by the managament of

‘NorthernRailway:is tegal andiuatified? If 50, to what

reliefthe woslonagis entitled?"

The workzan saised:an:industsial dispneierby stating
that he ‘was in the aamioe.of the NoxthosyRatlwey since
5-2-1984.as potral pump Gengman. Heowns.a work charge
employee. He-worleagitil 27-7-1994. Heboweverfall ill.on
22-7-1994. and thaafore he-submitted an:application for
three days leave onmedioaliground. Hicnmsnotatiowad o
joinafter availing the days mesdical laave foom 24-7-1994
to 26-7-1994 falloming the weritten.aeder.of the Assistant
Permanont Way Ingpeotor (APWE) to Mand Lal, Jamadar.
He continucusly went to attend his duty for one month
but his presence was not-marked by the said APWI and
Jamadar. He made-asqpresentation to PWI Bopar against
the action of APWT:but noaction was4zken. Conseguently
he issued a demapd notice-on'12-12-1994. The Assistant
Labour Commissioner{Conteal), Chandigagh direoted the
mpmt to-troat the werkman on.duty with continuaus
sorvice but the ordor was not complied with. ARer the
mommgmmmm

b was chasge absed m 1-4- 1997 s wfer.conducting
an ea«pute enqmryahu mm mﬁmmﬂd an

as well as. qn l? mm;?toeﬁac
wmhmmmmmmmm

requuMafor Wﬂc&e mmm—v-m and
17-9-1908 and“»inréhilmm with continuity of
Claim wum'byﬁe management and:it-was
contended that the wotkman had ‘been found sbsent

from duty in‘the intervening night of 22nd and 23rd July,
1994 during surprise check .of his incharge. He thereafter
wilfully absented himself from duty and till date he is
absconding. It was denied that APWT had given any order
to Nand Lal Jamadar to terminate the services of the
workman and it was stated that he was not empowered either
to.do so ortoputme wm;m mm withaut the

w&e M*ﬁe W&rm dnly wit!mt the -
salpry ofthis dbsence peviod -and-wtherwise dlso he did:not
-approaphrthe:management fonduty, Managementhas stated
that it hever terminated the service of the workman on
27:04-1994 sather the latter had:sbandoned his job wilfully
and shotermination letter was-issued later afterholding a fair
and proper-enguiry in accordance with the rules.

H-mpy be noted that the referance is about .the
torminstionofthe service of the:woskman w.e.f. 27-7-1994,
The stosmination - of the -service of the workman on
1794988 futlovwang acharge sheatidated 1-4-1997 and the
faﬂm anguiry proceedings.are beyond the scope of

’Fheralmﬁquasuon involved in.this: matter.is whether
theservices.ofithe workman weretenninated on 27-7-1994
bythemanagement and if so whether the termination was
inaccordanpewith the taw.

‘Insupportof the case the workman filed the affidavits
of anilexeminedhimself, Nand Lal and Jagbir-Singh. While
anbrbaifofithe management Sh. Rajender Kumar Kalra,
Assistant Bogipper Northern Railway, Sichind filed his
affidavitand gave his statement.

T have'hossd the doayned.counael for the parties and
peruseshtheenidence onsecord, Agcarding:to-the workman
hewasnatallowed:to joinafierhis.availing medical leave

from 2371994 to 36-7-1994 and thus the management
terminategdihis sorvices without.complying the provisions
of Septinn 25F of the Act. While according to the
manpgemeathis services were temninatod-on 17-9-1998.and
ot eaglienafier halding .an enquiry on the charge of his
snauthorized absence. The warkman hlmself had
abandened-his jobwilfully &fter 22-7-1994.

The woskman -and this -witoegaes Sh. Nand Lal and
Gurdey Fiugh all heve wtated that Sh. Darshan Singh
APNIhad givenamition order.dated 20-7-1984 Exhibit 1 for
motaaleing the wotkman.on duty. But the.guestion .is that
whatauthosity an APWI:had toterminate the service of a
yeotheman:and whather ithe anders were having .a hinding
effect-onthis juniors? ‘Whather.on:the basis of the arder of
an APV it may:be said that the services were terminated
by themanagament.

#tmayhenoted thatanagement:has pleaded and it
‘has-been stated.also «in the affidavit of its witness that
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APWI had no power to terminate the service of the workman,
In his cross-examination the workman has admitted that he
had not made any written complaint to any authority that
the official is not allowing him to join the duty. I am of the
view that on the basis of the order,even if there was any of
an incompetent person the services of the workman cannot
be treated to have been terminated by the management on
27-7-1994.

It is therefore held that the services of the workman
were not terminated with effect from 27-7-1994 by the
management of Northern Railway. The workman is not
entitled to any relief on the basis of the alleged illegal
termination. The reference is answered against the
workman. Let two copies of the Award be sent to Central
Government for further necessary action.

ASHOK KUMAR RASTOG], Presiding Officer
7% fewelt, 19 e, 2011
A, 3249 — v faar afufmy, 1947 (1947
F 14) F UMW 17 B AT H, G TR A R
¥ & qeuEs & wag Frare ot 3 wded % d9h,
sEy § e sivifre e § s=ia o iaifts
rfuertor 1, 2, yarg, 7 fEeet & Tae (WeY 9em 4/2001)
3 Ty = €, N B WEL A 19-10-2011 F
YT g3 ol
[F TA-12012/368/2000-31% SR (F-1)]
oy Ty, TwF sifvar
New Delhi, the 19th October, 2011

5.0. 3249.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 4/2001 )
of the Central Government Industrial Tribunal No. 2,
Dhanbad as shown in the Annexure in the Industrial

Dispute between the management of State Bank of India -

and their workmen, received by the Central Government on
19-10-2011,

[No.L-12012/368/2000-1R (B-I)]
RAMESH SINGH, Desk Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIALTRIBUNAL No. 2. AT DHANBAD.

PRESENT : Shri Kishori Ram, Presiding Officer

In the matter of an Industrial Dispute under Section
10(1){d) of the Industrial Disputes Act, 1947,

Reference No. 4 012001
Parties : Employers in relation to the management of State
~ Bank of India, Patna and their workman.
Appearances:

On behalf of the
workman

. Mr. D.K. Jha, Advocate

sk i mu-dm'mmwtw‘ lie 4

On behalf of the
employers
State : Jharkhand Industry : Coal
Dated, Dhanbad, the 20th Sept., 2011
AWARD

The Government of India, Ministry of Labour in
exercise of the powers conferred on them under Section
10(1)(d) of the L.D. Act, 1947 has referred the following
dispute to this Tribunal for adjudication vide their Order
No.L-12012/368/2000/[R(B-I) dt. 11-01-2001.

SCHEDULE

“Whether the action of the management of State
Bank of India, Patna is not considering the workman
Sri Laxman Tewary for re-employment, while making
appointment of fresh hands i.e. Sri Rabindra Kumar,
Sujit Kumar, Mahendra Rai, Bindeshwar Paswan,
Jai Prakash Ojha in the year 1993-1997 and Sri Gauri
Shanker Singh, Gopal Mehta, Chandan Singh, Vijay
Kumar, Harish Chandra Thakur, Kapil Kumar &
Arbind Kumar, is justified ? If not to what relief is the
workman entitled ?

: Mr. K. N. Gupta, Advocates

2. The case of the workman Laxman Tewary as in his
Written Statement is that he joined the service as a
subordinate staff in the State Bank of India, Main Branch,
Patna, on 15-4-72 at monthly pay Rs. 116 with D.A. and
House rent allowance, and continued to serve therein upto
5-7-75. The management issued him appointment letter for
the said period except for the period from 6-7-74 to 5-7-75
during which he was a orally appointed for it. The
Management paid his wages through the Charge Register.
It also issued him the Certificate of work for 270 days for
the aforesaid period, during which it had changed the mode
of his working by taking work from him as a casual workman
on daily rate basis in place of his previously monthly basis.
It craily terminated his service on 5-7-75 as conveyed by
its Branch Manager, without conspicuous display of the
seniority list on a Notice Board several days before his
termination contrary to the mandatory Rule 77 of the
Industrial Dispute (Central) Rules, 1957 her a notice issued
to him as per its Rule 78 for his re-employment. Thereafter
the management appointed a lot of fresh hands S/sn
Rabinder Kumar, Sujit Kumar, Mahendra Rai, Bindeshwer
Paswan, Ja i Prakash Qjha, Kanshi Kumar, Awdesh Kumar
Singh, Kumar Murli Dhar, Sanjay Pandit, Udai Mishra Bhairo
Tewary and Ashok Gupta in the yaer 1993-1997 in the
L.H.O. Patna, and S/Sri Gauri Shankar Singh, Gopal Mahato,
Chandan Singh, Prem Shankar Singh, Vijay Kumar, Harish
Chandra Thakur, Kapil Kumar and Arbind Kumar in the
year 2000. Since the termination of his service on 5-7-75
after the close of the business of the Bank is retrenchment
U/s. 2(o0) and U/s, 25H of the Act, so he is entitled to his
re-employment.

2. The workman in his rejoinder has pleaded that
the Industrial Dispute under reference is related to

: memwww wany --mm.‘..m m.m "o
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re-employmegnt of the workman, and it was filed himself
U/s.2A of the Act when the appointment of fresh hands in
the year 1993-2000 as cause of action arose for it, and finally
on 30-1-2000 at his demand notice, The Act provide not
any limitation for it. The Chief General Manager being over
all head Authority of all the integrated Branches of the
Bank in Bihar State is made a party to it. The workman had
not, raised any L.D. dealt with in ALC(C) Patna file No. 1/19/
97. The Circular issued from 84 to 91 as referred by the
Bank Management are not binding upon or applicable to
the workman as per the aforesaid Central Rules as casual
workman are not made the members of the Association by
signing any bipartite settlement. The Management cannot
avoid the statutory provision of the Act/Rules. Since the
stipulation as amended and contained U/s 2(o0)(bb} of the
Act came into effect from 21-8-84, having not retrospective
effect is not applicable to the case of the workman, who
was terminated in the year 1975. The workman as a
subordinate staff performed the duties i.e. bringing and
posting of “DAKS” keeping Ledger on the table and in the

Almirah after day work in addition to sprinkling water. The -

SBI as a State must account for the maintenance of the
service record of the workman.

3. Whereas specifically denying the aforesaid
allegations, the case of the management is that the present
reference is based on the same facts of the reference eariler
rejected as state by the Govt. of India, Ministry of Labour,
New Delhi, as per letter No, L-12012 dtd. 12-5-99, so it is
bad in law. The Chief General Manager, State Bank of India,
Local Head Office, Patna, cannot be made a party, for the
Officer-in-Charge of the concerned establishment under
section 2(g)(1) of the Act the employer under Rule 2(g)(i)
of the 1.D. (Central) Rules. The Applicant Tiwary as per his
application dtd. 5-08-1988 in the File No. 1/19/97 before the
ALC(C) Il worked as temporary workman for 67, 85, 79 and
46 days in the years 1972 to 1975 respectively.

4. As per Circular No. 77 dtd. 17-05-84 of the
Management, the temporary employees (unprotected ones)
with qualification non-matriculate but not below class 8th
pass completing their service for at least 90 days or more
but less than 240 days in 12 calendar months or less as on
31-10-84 were given a chance for permanent appointment.
Thereafler according to the Circular No. 88 dtd. 14-4-88 based
on the Bipartite Agreement dtd. 17-11-87 as its Annexure,
in addition to the temporary employees putting less than
90 days service as on 31-10-84, the temporary ones
completing th,;ir temporary services in 12 months or less,
270 days aggregate in continuous Block of 36 months and
30 days aggregate in any calander year or a minimum 70
days aggregate in continuous Block of 36 Calendar months
and after 01-07-75 under the category A, B and C respectively
were given chance for permanent appointment, but those
temporary employers who unfulfil the aforesaid prescribed
cruiteria i.e. not filling within the age group of 18-26 years
{with permissible relaxation for SC/ST etc) and those worked

on casual basis or an adhoc fixed remuneration but not on
regular scale of pay as per bipartite settlement para 11 were
not to be given such chance. The present dispute is
unmaintable as per para 12 of the said settlement, for it
stipulated all the disputes raised by an affiliated of the
federation or an individual employee or anybody in that
tegard to the above matter would be deemed as settled.
Then as per the circular No. 11 dtd. 06-04-91 following the
subsequent agreements dtd. 16-07-88 and 27-10-88 between
the Bank and All India State Bank of India Staff Federation,
even certain daily wagers who were not eligible were also
given a chance for consideration of their permanent
appoiniment, but the xerox copy of the application
dtd. 05-8-88 signed by Sri Tiwary transpired that he worked
prior to the year i.e. 01-07-75, and he was Class VII pass,
hence his application was not entertainable on that score
only in terms of the aforesaid circular.

Further case of the Management is that as per the
aforesaid circular issued in response to, as also the five
settlements dtd. 17-11-87, 16-07-88, 27-10-88, 09-01-1988
and 30-07-96, the vacancies arising upto Dec., 1994 were to
be filled up from the panel based on seniority which was to
lapse on 31-3-97 as per MOU dtd. 22-02-97 and thereafier
any of the rest candidates of the panel has got no claim for
the consideration of appointment in the Bank’s service.
The present case, more than 25 years, of which the Bank/
has though no record (Annexure [ application) yet assuming
his work for the period as stated, is untenable in the eye of
law. Even the photo copies of four documents as per the
list dtd. 29-01-2003 filed by S Tiwary refer to the sentence
“the appointment will be deemed to have come to an end at
the expiry of the aforesaid period.”. Therefore, the alleged
appointment was not a retrenchment under
Sec. 2(oo)(bb) of the Act. Sri Tiwary was a casual labour
engaged for seasonal nature of work such as keeping Khas-
Khas wet by sprinkling work during summer season,

5. The Management in its rejoinder has alleged that
the Management is legally bound to preserve only those
records prescribed under Rule 2 and 3 of the Banking
Companies (Period of Preservation of Records) Rules 1955
framed U/s. 454 of the Banking Regulation Act, 1949, soitis
too impossible to believe the petitigner worked for few days
in 1972 to 75 was well as to maintain any record for that

‘period after 25 years. All expenses of the Bank are done by

the charges Account. The aforesaid contractual appointment
was terminable by the lapse of time. Sec. 25H of the Actand
Rule 77 & 78 being no retrenchment of the petitioner are not
applicable to it. All Sri Ravindra Kr., Mohindra Ray,
Bindeshwar Paswan, Awadhesh Kr. Singh, Kumar Murlidhar,
Sanjay Pandit, Jai Prakash Ojha, Sujeet Kumar and Uday
Mishra were appointed as per rule whereas the names of
Kaushal Kumar Bahiro Tiwary and Ashok Kumar Gupta as
per the aforesaid circular and the settlement, the
eligible candidates were appointed out of the panel.
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Finding with reasoning
6. In this case, WW-1 Laxman Tiwari, the petitioner
self on his behalf, MW-1 Bachan Tiwary and MW-2
Chandradip Prasad Srivastava in behalf of the Management
have been examined.

On the scrutiny of the materials available on the case
record, 1 find the admitted facts of the petitioner are as
under ;

() he is class VII pass. He was.engaged.as a casual
wotker on 15-4-1972 on daily wages but he has
not served 240 days or more continuesly for the
periad in issue. The photo copy of his application
(Form dt. (5-8-88 - Ext. M-1) is written in his pen
and signature as Annexure II of the W.S. of the
Management and he accepts the contents of hrs
application Form correct.

(i) Each of his all the four appointment letters in
English (Extt.W-1 series incuding two photo copies
of his such letter Extt. W1/1 and 1/2) stipulate
verbitum as such :

“This appointment letter will be deemed to have come
to an end at the expiry of the aforesaid period, unless in the
meantime extended at discreation of the Bank for a further
period or periods”.

7. The statement of WW-1 Laxman Tiwari (the
workman) is that as-per his appointment letter (Extt. W-1
series}, he was employed on daily wages @ Rs. 116 PM.
for the period 15-4-72 to 5-7-75 out of which-the original
appointment letter for the period from, 21-7-721 to
28-7-72 and 18-4-73 to0 30-7-73 being destroyed in the flood,
but their photo copies filled as per his affidavit (Ex.W-2).
He got pay through the Charge Register. But he was orally
terminated from his wotk since 6-7-75by the. Bank which
appointed new persons Uday Mishra, Bhairo Tiwari, Ashok
Kumar Gupta, Ravindra Kumar, Sujit, Mahendra Roy,
Bindeshwar Paswan, JaiPrakash Qsha, Awdhesh Kr. Singh,
Kumar Murlidhar and Kaushal Kumar in the year 1993,
1997 and 2000, without pasting his (workman’s) seniority
list on the Notice Board and without any notice of its
vacancy. So he demanded from the Bank for his re-
employment through:his.demand Notice (its carbon copy
dt. 21-1-2000 Ext. W-3) by two registered postal receipt Ext.
W4 to W-4/1 with the acknowledgement (Extt. W-4/2}.
Though the workman .expressed his ignorance of any
agreement between the Management and the Union and
the advertisement for appointment of casual labour Uday
Mishra and others.

8. Whereas the statement of MW-1 Bachchan Tiwary
posted as the Special Assistant, SBI, Patna is that during
his:tenure at the Bank Lachchan Tewary (the petitioner) as
per his appointment letters (Extt. W-1, 1/1 and 1/2) as casual
labour on daily wages performed the work of sprinkling
water in “Khas Khas"” during Summer season of the year
1972, 1973 and 1974, All his appointment letters bear the

term “Temporary” When the work of the concerned
workman was over, his engagement automaticaily came to
an end. As per the rules as in its Circulars dtd. 14-4-]1988,
17-5-1984, and 6-4-1991 (the copies thereof Marked as Ext.
M-1 series with objection) of the Management relate to
appointment of Clerks ans subordinate staff, other persons
were appointed by the Head Office and the Branch Manager
had no power to appoint or remove a person except the
temporary one. The workman had submitted his complete
application for regular appointment, but the present
reference refers to his claim for re-employment. According
to this witness (MW-1), the caopy of the Notice (Ext. M-2
which is without signature and date) which was received
with the Circular (dtd. 17-5-84- Ext. M-7/1), was pasted on
the notice Board prior to the fresh appointment. No person
engaged for less than 240 days was appointed.

9. MW-2 Chandradip Prasad Srivastava, Dy. Manager
SBI, Patna Main Branch, has simply proved the document
related to the recruitment of Clerical an Subordinate staff
of SBI, the encylclopaedia of the instruction for
preservation of the records and the photo copy of the
Circular dtd. 14-4-1988 of the Personal Department issued
by Local Head Office as Extt. M-3, M-4 and M-5
respectively, as he has been working since 4th Oct, 2004,

10. Shri D.K. Jha, the Leamed Advocate for the
workman submits, relying upon the authorities to be
referred under bracket, that workmen, part time, contractual,
temporary or casual all are workman (2011 AIR SCW 3435
(DB)-(A}, Devinder Singh-V--Municipal Council Sanaur-
Paras 13, 14) and that reference of Industrial dispute to
Labour Court is not subject-to limitation under Art. 137 of
the Limitation Act (1999)6-SCC 82 (DB), Ajab Singh-Vrs-
Serhinal Co-operative Marketing, related to Sec 10 and 33C
of the Act. The present case has though the employer’s
plea of inordinate defay yet without proof or the point of
real prejudice to him, so only the former submission appears
to be meritous.

Further plea of Mr. Jha, the Learned Advocate for
the workman is that Employment must be shown to be
under a contract which stipulates that it would come to an
end with the expiry of the Project or scheme and the workers
must be made aware of such stipulation at the
commencement of their employment. Mere Proof of
employment of casual workers on daily wages in a project
or scheme and termination of their services on the project
orthe scheme coming to an end is not enough to attract
the exception of sub-ci (bb), it being inapplicable, so it was
held termination amounted to retrenchment (2003 SCC
(L&S) 380(DB), S.M. Nilajkar V. Telecom Dist. Manager,
Kamataka); and he (Mr. Jha) also submits, referring 1990
LABLC. 174 AP(SB){(B) R. Sreeniva Rao V. Labour Court
related to 1.D. Act (14 of 1947) Sec.2(00)bb) (as amended
by Act 49 of 1984) as held therein, that *The main part of
S. 2 (00) of the Act speaks of termination ‘for any reason’
as amounting to retrenchment. In the absence of clear
intention, the first of sub-ci(bb)(as amended by Act 49 of



[P &g 3(ii)]

WA T TR TR 12, 201 1 /AT 21, 1933 8357

1984) cannot be interpreted to take in the termination of the
services of the casual labour on daily wages. Perse
termination of casual labour on daily wages in clearly
outside the first part of sub-cl (bb) of Sec. 2(00) and was
never intended to be excluded from the definition of
‘retrenchment’. The ‘contract of employment’ contemplated
therein is referable to contract other than engagement as
casual labour on daily wages. Any other view would reduce
the contents of the main part of 8. 2(00) to such a state of
shrinkage which the legislature would not have
contemplated (Para 22, 23, 26). But in the present case, the
status of the workman is temporary Khas Khas Waterman
contractually appointed at Rs. 116.14 per month plus D.A.
and House Allowance on the specific terms and condition
as stipulated in his appointment letters (Ext. W-1 series)
indisputable.

11. With reference to (1996) 5 SCC 419 (DB), Central
Bank of India-Vrs- S. Satyanand, others based on the leading
case of Punjab Land Develpoment and Reclamation Corpn.
Ltd - Vrs- Presiding Officer, Labour Court (1990) 3 SCC 682
(CB): 1991 SCC (L.&S) 71, the stressful plea of Mr. Tha, the
Leamed Advocates for the workman, is that Chapter V-A in
which Sec. 25-H (Re-employment of retrenched workman
occurs provides for retrenchment and is not enacted only
for the benefits of the workman to whom Sec. 25F
{conditions precedent to retrenchment of workman) applies,
but for all cases of retrenchment, and therefor, there is no
reason to restriction of Sec. 25 H therein only to one
category of retrenched workman {para 6, 10 and 11). Inthe
aforesaid leading cane (1999) 3:8CC 682 (CH), it has been
held by the Hon'ble-Apen. Coust in referenceto Sec. 2(00)
of the L.D. Act thet ‘Retrenchment’ means termination of
service of a workman by employer for any reason
whatsoever except those expressly excluded in the section,
the wider literal meaning is preferable to the natural,
contextual, and narrow meaning viz. discharge of surplus-
Definition clause is subject to *‘anything repugnant in the
subject or context”’ and should be harmoniously read with
sections 25-F, 25-G and 25-H to avoid any inconguity. Even
the wider literal interpretation may result in affecting
employers’ right under standing orders or under contract
of employment in respect of termination of service, that
would be justified by reasons of social policy involved in
Sec2(00) read with Sec. 25F of imposing on them in addition
social obligations-Seeing gaps, if any, Sunder Money
decision preferring the literal meaning affirmed and held
not per incuruiame,

12. On the other hand Mr. K.N. Gupta, the learned
Advocate for the Management citing the case of M.D.
Harnataka Handloom Dev. Corp. Ltd. Vs. Sri Mahadev
Laxman Raval, Civil Appeal No. 3251/2005 decided on
16-11-2006 equivalent citation ATR 2007 SC 631, conceming
the LD, Act, 1947-Sec.2, 10(1), 25B and 25F; Constitution
of India-Art. 14, submits that ‘Respondent was employed
on contract basis under a scheme as weaving trainer; as
he was not re-appointed on expiry of Contract, he raised an

. industrial dispute-Referenced was allowed by Labour Court

ordering reinstatement which was upheld by single Judge
and Division Bench of the High Court-Hence, present
Appeal Held that Respondent claimant was aware that his
appointment was purely contractual and for a specified
period and was not eligible to any other benefits as a regular
employee of corporation and could be liable for termination
without any notice and without payment of compensation,
case of the claimant did not become an industrial dispute-
Termination of his contract did not amount to retrenchment;
therefore, it did not attract compliance of Section 25F, and
the Appeal was allowed. -

13. Further the contention of Mr. Gupta, the Learned
Counsel for the Managoment, is that so far the
regularisation/employment of the other workmen Rabindra
Kumar, fai Prakash Jha and others concerned is concerned,
they were selected for their employment as per the Rules of
the Management’s circulars (Extt. M series), but the
workman since failed to fulfil this requisite qualification
were passing 8th- class thereunder at the refevant time, so
13 not entitled to re-employment, as “when a person enters
a temporary empioyment or gets enagenent on a coniractual
or casuat worker and the engagement is not based on a
proper selection as recognized by the relevant rules or
procedure, he is aware of the consequences of the
appointment being temporary, casugl or contractual in
nature, such a person cannot invoke the theory of legitimate
expectation for being confirmed on the post when an
appointment to the post conld be made only by following
a procedure for selection.....” as held by the Hon'ble Apex
Court(Comtimtional Bench) in the case of Secretary, state
of Karnataka and ors.-vrs-Umadevi (3) and Ors, 2006 SCC
(L&S) 753.Page 47.

14, With serene look at the materials available on the
case records as well as and after deep study of all these
aforesaid rulings as cited along wth the submissions of
both the Learned Counsels for the respective partics in the
back drop of the case I find that the workman as temporary
Khas Khas Waterman worked for 67, 85, 79 and 46 days in
the year 1972, 1973 1974 and 1975 with breaks in the service
by virtue of his temporary appointment letters (Extt. W-1
series); being 7th class pass, he was not qualified for filling
up the criteria as per the management's circular Ext.M series
for permanent appointment against the vacancies
concerned, so he was not entitled to re-employment against
the permanent vacancy concemed and accordingly the
argument of Mr. K.N. Gupta, the Ld. Counsei for the
management appears to be more consistent and plausible
than that of Mr. .. Jha, the Ld. Advocate for the workman,
for 1 am also tempted to quote the ratio decidendi fixed by
the Hon’ble Apex Court (Constitution Bench) in the leading
case as also cited in behalf of the management-2006 SCC
(L&S) 753 (CB), therein it has been nicely held as under :

“though regular appointment as per the

constitutional scheme for public employment must

be the rule, there is nothing in the constitutional

4
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scheme which prohibits the Union or the State

Gowernment or their instrumentalities from engaging

persons temporarily or on daily wages inspite of the

constitutional scheme governing public employment,
without following the required procedure, to meet
the needs of the situation-However, consistent with
the scheme for public employment, unless the
employment i8 in the term of relevant rules and after

a proper competition amongst qualified persons, the

same would not confer any right on the appointee-

Therefor, a contractual appointment comes to an end

at the end of the contract, an appointment on daily

wages or casual basis comes to an end when it is
discontinued, and a temporary appointment comes
to an end on the expiry of its term; no employees so
appointed can claim to be made permanent on the
expiry of their appointment; for when regular
vacancies in posts are to be filled up, a regular
process of recruitment or appointment has to be
resorted to es per the constitutional scheme, and
cannot be done in haphazard manner based on
patronage or other consideration concerning casual
labourer or the temporary employee-paras 3,4,12 and

43).”

In the instant case [ find the workman wants his re-
employment dehors the procedure for permanent
employment as per the rules.

15. Under these circumstances, [ hold that since the
workman is not entitled to re-employment as claimed, the
action of the management of the State Bank of India Patna
is rightly justified in not considering the workman Sho
Laxman Tewary for his employment while making the
appointment of fresh hands shri Ravindra Kumar, Sujit
Kumar, Mahendra Rai, Bindeshwar Paswan, Jai Prakash
Ojha in the year 1993-1997 and Shri Gauri Shankar Singh
and others as specified in the schedule as also justified.
Thus the workman is not entitled to any relief at all.

KISHORI RAM, Presiding Officer
7§ feweht, 19 et 2011

AW, 3250 —3heifir faae afufiam, 1947 (1947
1 14) F U@ |7 ¥ JW0 H, HE TEHR 1ivww TE
B yHuET % wag PR ok @ wder ® 9,
srpwn A fifte ohvifins freg & S5 T skt
sfvsTo Fa & dere (ded d= 20/2001) F yHTE
welft ¥, S BT TOERCW 12-10-2011 FY TH g1 A

[€. ©-41012/57/2001 -3 AR (1) ]
Wy oz, T Afusd
New Delhi, the 19th October, 2011

§.0.3250—In pursuance of Section 17 of the Industrial
Disputes Act, 1947 (14.0f 1947), the Central Government hereby
publishes the award (Ref. No. 20/2001 ) of the Central
Government Industrial Tribunal-cum-Labour Court-No. 11,

I B S NI N | 51

Kota as shown in the Annexure in the Industrial
Dispute between the employers in relation to the
management of Western Railway and their workmen, which
was received by the Central Government on 12-10-2011.

[No. L-41012/57/2001-IR (B-I)]
RAMESH SINGH, Desk Officer
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“Whether that action of the Railway Administration,

Wastern Railway, Kota not taking Shri Subhash Babu

S/0 Shri Munnalal on duty after 5-5-74 alongwith

other striking employee is justified” If not, what relief
Shri Subhash Babu is entitled?™
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New Delhi, the 20th October, 2011
$.0. 3251.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (i4 of 1947), the Central
Government hereby publishes the award (Ref. No. 227/
2003) of the Central Government Industrial Tribunal-cum-
Labour Court, Nagpur as shown in the Annexure, in the
industrial dispute between the management of Dhoptala

Sub Area of Westemn Coalfields Limited, and their workman,
received by the Central Government on 20-10-2011.

{No. L-22012/290/2002-IR (CM-IT)]
D.8.S. SRINIVASA RAQ, Under Secy.
ANNEXURE

BEFORE SHRI ], P, CHAND, PRESIDING OFFICER,
CGIT-CUM-LABOUR COURT, NAGPUR

Case No. CGIT/NGP/227/2003
Date: 7-10-2011
Party No. 1 The Sub Area Manager,
Dhoptala Sub Area of WCL,

Post Sasti, Tah, Rajura,
Distt. Chandrapur (M.S.)

Versus

Shri S.R. Pendre, General Secretary,
Lal Bavta Koyla Kamgar Union,
Biwapur, Ward No. 27,

Chandrapur, Post & Distt.
Chandrapur (M.S.)

AWARD
Dated : 7th October, 20i1

Party No. 2

In exercise of the powers conferred by clause (d) of
sub-section (1) and sub-section 2(A) of Section 10 of
Industrial Dispute Act, 1947 (14 0f 147) (*“the Act” in short),
the Central Government has referred the industrial dispute
between the employers, in relation to the management of

. Dhoptala Sub Area of WCL and the claimants, Shri Ajay
Wasudeo Waghmare, Shri Satish Umakant Naidoo,
Shri Shalikrao Sadashiv Matte, and Shri Prashant Kaleshwar
Pawar, for adjudication, as per letter, No. L-22012/290/2002-
IR(CM-II) dated 13-10-2003, with the following
schedule .— .

“Whether the action of the Management in relation
to Dhoptala Sub Area of WCL in terminating the
services of Shri Ajay Wasudeo Waghmare,

BRI T W LR TR ]

RN L RO TR

Shri Satish Umakant Naidco, Shri Shalikrao Sadashiv
Matte, and Shri Prashant Kaleshwar Pawar, vide office
order no. WCL/SAM/5/1050 dated 6-10-1998 is legal
and justified? If not, to what relief the workmen are
entitiled?”

2. On receipt of the reference, parties were noticed to
file their respective statement of claim and written statement,
inresponse to which, the union, “Lal Bavta Koyla Kamgar
Union” (*‘the Union™ in short) filed the statement of claim
on behalf of the claimants and the management of W.C L.
{*‘party no. 1" in short) filed the written statement,

The case of the claimants as projected in the
statement of claim is that ‘“Western Coalfields Limited " is a
coal company and is controlled and managed by the
Government of India and they were working under party
ng, 1 in permanent nature of job in Dhoptala underground
mine as workmen since 4-6-1996 and their services were
terminated by the party no. 1 on 6-10-1998 and their names
were sponsored by the Employment Exchange, Chandrapur
as apprentice for one year as per the provisions of
Apprenticeship Act, 1961 and they joined as apprentice at
Sasti Colliery underground mines of Dhoptala Sub Area,
by office orders of WCL dated 23-7-1996 and 28-7-1996
and they completed the apprentice period of one year in
July 1997, August 1997 and October 1997 and after
completion of the apprentice period, by office order dated
24-7-1997, they were allowed to continue their duties till
further notice and after such office order, they completed
190 days of attendance in one calendar year and from the
month of February 1997, the party no. | also deducted
CM.EF. contribution from their salary from February, 1997
to 6-10-1998 and therefore, the provisions of Section 25-B
and 25-F of the Act are applicable to their case and they
were entitled to receive wages of category Il as per the
NCWAV, but they were paid only Rs. 670 per month upto
October 1998 by the party no. 1, which was an act of
victimization and unfair labour practice. The further case
of the claimants is that by order dated 6-10-1998 without
any reason or charge sheet or departimental enquiry or
show cause, the party no. | discontinued their sevices
along with 38 other apprentice and some months thereafier,
the party no. 1 by adopting illegal practice and
discrimination, out of the 42 apprentices, employed PM.
Gandhe, R.S. Maskar, A T. Sonalkar, J.G Dhiraj, R.J. Bele,
AD. Yengurwar, D.T. Taksande, W,G Gajapure, A.S. Aloni,
R.M. Salewar, A P. Chowdhary, S.N. Patole and B.P. Biswas
having serialnos. 1,2, 5,10, 14,17, 18,21, 28,34, 36, 38, 39,
40, 41 and 42 respectively in the seniority list, in different
collieries and allowed them salary of category II and in
view of their completion of 190 days of work from July 1997
to October 1998, they approached the party no. | repeatedly
to allow them to join duty, but party no. 1 did not allow
them to join and as such, on 30-10-2001, they raised the
dispute before the ALC (Cetral), Chandrapur and as there
was failure of conciliation, the A.L.C. (C) submitted the
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failure report to the Central Government and the Central
Govemment in its turn, referred the dispute for adjudication
to the Tribunal.

It is also pleaded by the claimant that as they had
already completed 190 days of attendance in under-ground,
they were in continuous service, as per the provision of
Section 25-B of the Act and therefore, for discontinuation
of their services, retrenchment notice as per provisions of
Section 25-F of the Act were necessary, but the party no. 1
discontinued their services without any notice as required
under Section 25-F of the Act and as such, termination of
their services is illegal and they are entitled for reinstatement
in service with continuity and full back wages,

3. The party no. 1 in its written stattemnent is pleaded
inter-alia that the Central Government has erred in making
the reference to the Tribunal for adjudication, as the claimants
are not workmen or even casual workmen in terms of Section
2(s) of the Act and mentioning about “termination in the
reference is also incorrect, as because termination of services
of a person arises only when he is employed after
appointment either termporarily or intermittently, whereas,
in the present case there was no such appointment and as
such, there was no termination as alleged and therefore, the

reference is bad in law and viod ab-initio and for that the .

reference is not maintainable. It is further pleaded by the
party no.’l that in view of the definition of *“workman” given
in Section 2 (s) of the Act, definition of ‘“Apprentice” in
Section 18 of the Apprenticeship Act, 1961 and the decision
of the Hen’ble Apex Court in the case of UPSEB Vs. Shiv
Mohan Singh (2005) (1) LLJ-117. Apprentices are not
workmen and the provisions of the Act have no application
to apprentices and as such, the reference made by the Central
Government is without jurisdiction. The further case of the
party no. 1 is that WCL is a registered company, under the
Indian Companies Act and is a Government undertaking
and subsidiary of Coal India Limited and it has a recruitment
policy for appointment of employees and appointment in
WCL is governed by ¢ertain statutory rules and regulation
and a person seeking emiployment in WCL has to go through
the entire procedure prescribed for employment and in
accordance with the recruitment policy and direction of the
Central Government, the employment in Class IT] and Class
IV are made only by requisitioning list of required number of
eligible candidates through Employment Exchange and it is
when, no suitable candidates are available and a certificate
is issued by the Employment Exchange in that respect, then
only, the other source of recruitment are to be considered
and it being a public sector undertaking is required to give
training to a large number of apprentices and the mere fact of
the apprentices undergoing apprentice training does not
vest any right on them to secure employment on permanent
basis and the four applicants were admitted as apprentices
under the Apprenticeship Act, 1961, in Ballarpur Area and
they were amongst 49 apprentices admitted in different units
of Ballarpur Area betweem December, 1995 to October,

1996 and they were given offer of admission of apprentices
vide letter dated 4-6-1996 and the said offer letter itself, it
was specifically stated that the traming period would be
for one year duration and they would be posted in any
underground mines of Ballarpur Area for misc. jobs and
they would have to fill up the contract of Apprenticeship
Act, 1961, which only would validate their appointment
and in view of such offer letter, the claimants executed a
contract and consequent upon the execution of the
apprenticeship agreement, vide order dated 30-7-1996, the
four claimants along with other were appointed as
apprentices and posted at Sasti Colliery w.e.f. 24-7-1996
for a period of one year-and on 26-7-1998, a written test was
held by the management for the apprentices, who had
completed one year of apprenticeship and 127 apprentices
including the claimants appeared in the written test and
out of them, only 84 candidates were successful and the
claimants failed in the said test and a panel of successful
candidates was drawn up and on that basis, appointment
orders were issued as per the vacancies, which arose from
time to time and the candidates, who were successful in
the examination were given offer of appointment in order

‘of merit, ifrespective of their seniority as apprentices and

the candidates, who had failed in the said examination were
given another opportunity to appear in the examination,
which was held on 20-4-2000 and 41 candidates including
the four claimants had appeared in the said examination
but the claimants again failed in the examination and after
completion of apprenticeship period of one year, the
claimants were permitted to continue as apprentices till
further notice, by order no. 2249 dated 24-7-1997 and as the
claimants were failed twice in the examination, they cannot
have any claim over the candidates, who were successful
in the examination and as such, vide order no. 1050 dated
6-10-1998, the claimants and other unsuccessful candidates
were discontinued and several unions had raised industrial
dispute for absorption of all the apprentices vide notice
dated 7-11-1998 and as conciliation proceeding failed, the
ALC (C), Chandrapur had made & failure report to the Central
Government on 3-12-1998, but the Central Government by
order dated 18/20-10-1999 had refused to make the reference
of the dispute and as such, the unions filed writ petition
no. 3520 of 2001 before the Hon'ble High Court of
Judicature Bombay, Bench at Nagpur and the Hon'ble High
Court vide order dated 11-9-2002 dismissed the said petition
and the Hon'ble High Court at Bombay, Nagpur Bench in
Writ Petition no. 425/03 (Mahadeo Dilip Sone Vs.The Chief
Managing Director, WCL) vide order dated 29-3-2004 hence
held that; “The mere completion of apprenticeship training
does not cénfer any vested right in the aprentices to the
regular appointment and as such, the reference is to be
answered in its favour. It is also pleaded that the claimants
were never employed or appointed by the management
and they were selected as aprentices under the
Aprenticeship Act, 1961 and they were not the coal mine
employees to attract the provisions of NCWA and they
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were entitled to stipend under the apprenticeship contract,
which.was paid to them and issue of charge sheet,
conducting departmental enquiry or issue of show-cause
notice"are necessary, where the services of workman are
required to be terminated by way of initiating disciplinary
action and in this case, the apprenticeship training of the
claimants was discontined on completion of their training
and the claimants arenot entitiled for any relief.

4. In support of their respective claims, parties have
* adduced oral evidence, besides-placing reliance on
‘documentary evidence. From the side of the claimants,
claimants: Ajay Waghmare; Salikrao Sadashiv Matte and
Satish Naidoo wereroxamined-as witnesses. One Ramesh
Hanwmantrao Dingalwat - was ¢xamined as a witness on

behalf of thepartyno. 1.

The three clairmnts, in their examination-in-chief
which is on affidavits have reiterated the facts mentioned
inthe statement of claim. Intheir cross-examination, all the
three of themhave admitted that they were getting a stipend
of Rs, 580 per-month during the period of their
apprenticeship. They:also:-admitted that they were also
;gotting the stipendiof Rs. 580.per month during the extended
period; after completion.of the apprenticeship.

5. The evidenceof the witness examined on behalf of
the party no.1:isalsoin the same line, which has been
taken by the.partyno. |-inthe written statement. Though
this witness:has been cress-examined at length nothing of
:substance: was ‘bronght eut in the cross-examination to

6. At'the time ofigrgument; it-was submitted by the

slenmedadvocate fortheclaimants that-after completion of
rapproaticeship-on24-7:3997, the claimants were appointed
-invegularduty-vide ¢ffice-orderdated 24-7-1997 and a bare
perusal-ofthe said.opder; it cainbe found that there was no

extension of :apprentice-period:and the olaimants were

absorbed: on regular: duty on completion of their
. apprenticeship-and-they:continued to-perform the duty of

category: [k-woriman 4il}-6-10-1998.and management has
- not come up with-any.anse that the:apprenticeship period
- was extendod- bayond-the.scheduie one year term and
: gubseripsion for. (3P Fremsdsducted from the month of
- Febavary, 1997 andfenmsherabove facts, itis clear thatthe
- rogular services ofthe claimants were terminated vide order
- dated s-wdmspm:gmimy prior-notice.and to
- eacapetheirlinbilitythemanagrment bave tried to canvass
- thatthe: elmmt wmed under the definition of
-wotkman; but-she-standing orders of ‘WCL clearly
- postulates that.an apprentice cames. within the
clessifigation of weslsman.intune with:the definition given
..ander: Section 2{s)}ofahe Ackand. as.the claimants had

completed mere-than $98.days of duty in a period of 12

conssomtive mosthain underground mine, they enjoyed
the protection-undei Section 25-F of the Actand therefore
- the tormination of their-services was wholly illegal and

unsustainable in law and the plea of the management that
the claimants were not successful in written test conducted
by the management is wholly afterthought and is a ploy to
deny the legitimate claim of the claimants.

7. Per contra, it was submitted by the learned advocate
for the party no. 1 that the claimants were not workmen as
per terms of the Section 2(s) of the Act and as such, there
is no question of termination and as such, the reference is
not maintainable. In support of such contentions reliance
was placed on the decision reported in 2005 (1) LLI-117
(Supra). It was further submritted that the claimants were

appreatices-and they failed.in the examination conducted

by the party no. 1 for appoinment of the apprentices in
different mines and as such, they cannot claim employment
with the management. It was also submitted that similar
disputes were also raised before the conciliation forum
and the Central Government vide order no. 18/20-10-1999
refused to make the reference as per annexure M-11 and
the union also raised the dispute before the Hon’ble High
Court Judicature of Bombay, Nagpur Bench in W.P. No.
3520/2001 and the Hon’ble Court vide order dated
11-9-2002 dismissed the said petition and the- Hon’ble High
Court, Nagpur Bench in W.P. No. 425/2003 vide order dated
20-3-2004 have held that having regard to the large number
of candidates, who have undergone apprenticeship training
with respondent management, the procedure canrnot be
regarded as arbitrary and unlawfisl and the mere completion
of apprenticeship training doesn’t confer any vested right
inthe:apprentice to the regultar employee and the Hon'ble
High Court of Chattisgarh-in'W.P, 38/2009 have held that

.apprentices.are not-werkmen. and therefore, they have no

claim for regular empleyment.and in view of the same, the
claimants are not entitled for.any relief.

8. In view ofthe submissions-made by the parties,
the  first point for consideration is as to whether the

claimants were workmen and the reference is maintainable
or not,

From the evidence adduced by the parties and the

"documents available on record, there is no doubt that the

four claimants were appointed as apprentices under the
Apprenticeship Act, 1961 and in the appointment letter
itself it had been mentioned that the claimants were sclected

. as apprentices under the Apprenticeship Act, 1961 on

consolated monthly stipend of Rs, 580 to undergo training
for a period of one year and during that period, they were
to.-be posted in any underground mines of Baltarpur Area

. for-mise, jobs and they are 1o be governed by rules of

Apprenticeship Act, 196} during that period. According to

the claimants, by order dated 24-7-1997, they were
.appointed regularly and worked for more.than 190 days in
the undexground in one calendar year and as uch, they

wete protected under Section 25-F of the Act. However, by

-taking the contents of the letter dated 24-7-1997 into

consideration and the admission of the claimants in their
cross-examinatior that they were getting Rs. 580 per month
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as stipend during the extended period, it can be held that
there was no appointment of the claimants in regular service,
but the period of their apprenticeship was extended vide
order 24-7-1997. The order dated 24-7-1997 is not an
apointment letter in any post. According to the own showing
of the claimants contribution for CMPF was deducted from
February 1997, admittedly when they were apprentices and
from the said fact, it cannot be said that the claimants were
regularly appointed in any post.

Whether apprentices are workmen or not had come
up before the - Hon’ble Apex Court for consideration-in'the
caseof UPSEB Vs. Shiv Mohan Singh and other as reported
in 2005 (1) LLJ-117(Suprs). The Hon’ble Apex Courtin the
said decision have held that, * As per the scheme of the
Act it appears that the contract of apprentice is entered
with employer and: apprentice, and he has to undergo a
training for fixed duration and he will get stipead for that,
After successfully undergoing training, he sppears for test
for certificate -as- required under section 21, During. the
training period, he will be: treated as apprentice and he
shall not be deemed as & workman as per section 18 of the
Act read with definition of workman under section 2(r). It is
ordained in sub-section'(b) of section 18 thatprovisions of
any law -with respect to lahour shall not apply to or in
relation to such apprentices. Therefore, on-a reading of all
the provisions together what it transpires is that apprentice
will be treated asapprentice and he willnot-soquirea status
of workmarn:in-that-establishment.- After the successful
completion: of thitraininghe will andergn:s testrand-on:
beingsuccessful in-the:test.a conificateo: thit-efféet will
be-isswed to him as per section 21. It is open for the
employer to offer him employment but it will not be
obligatory on the part of the apprentice to serve that
employer as per section 22, except when there is specific
condition of contract to that effect. During the course when
he undergoes the apprenticeship training he is only entitied
to get stipend under rule 11 at such rate as are prescribed
in the Rules.

Therefore, 2 combined reading of the sections as
well as rules makes it clear that the apprentices are only the
persons to undergo training and during that training, they
are entitled to get a particular stipend, they have to work
for a fixed hours and at the end of the period of training,
they have to appear in the test and a certificate is issued to
them. There is no obligation on the part of the employer to
give them any employment whatsoever. The position of
the apprentice remains as an apprentice/a trainee and
during the period of training they will not be treated as
wotkmen. Only obligation on the part of the employer is to
impart them training, as per provisions of the Acts and
Rules and to pay them stipend as required under Rule 11
and beyond that there is no obligation on the part of the
empioyer to accept them as his employees and give them
status of workmen. There is no relationship master and
servant or employer and employee.

X X X X X
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_ Itis also necessary to mention here that the definition
of tha word *workman” as given in section 2(z) of the UP
Industrial Act, 1947 and section 2(s) of the Industrial Dispute
Act, 1947, Both the definitions include apprentice. But the
expression-appearing in the Section 2{z) of the UP Industrial
Dispute Act, and Industrial Dispute Act, 1947 are not
applicabie to the apprentices appointed under the
Apprenticeship Act, 1961, The-Apprentices Act is a code
in itself and it clearly stipulated that in section 2(aa)
apprentice means a person who is undergoing
apprenticeship training in pursnance of contract of training
and the workers are employed for wages for work done by
them. Section 18 clearly mentions that.the apprentices are
notworkmen and the provisions of any law with respect to
labour law shall not apply or in relation to-such apprentices.
Therefore, reading of definition-of apprentice in section
2(aa) and 2(r) read with section 18 of the Apprentices Act
leaves no manner of doubt that this Act which is special
Act doesn’t cover the apprentices and precludes the
application_of any other labour laws. i.e. UP Industrial
Disputes and Industrial Disputes Act, 1947. When both
these Acts are not applicable then labour Court/ Industrial
Tribunal - will not have any jurisidiction to entertain any
dispute artsing there for. The application of the UP Industrial
Disputes Act, 1947 and the Industrial Disputes Act, 1947
authomatically stand excluded.”

It is also. found from the document filed by the
management that different unions had raised industrial
dispatey before tha ALC (C) Chandrapur for reguiarization
of all the apprentices and as the conciliation failed, failure
report was submitted by the ALC to the Central Government
but the Central Government, Ministry of Labour Vide letter
dated 18/20-10-1999 refused to refer the matter for
adjudication to the Tribunal on the ground that the
candidates in questions were apprentices under
Apprentices Act and they cannot claim regularization as a
matter of right and such of them, as were meritorious fit
had been absorbed against regular vacancies.

In view of the ptinciples enunciated by the Hon’ble
Apex Court in the judgment mentioned above, which are
squarely applicable to the present case at hand, it is held
that the clamiants are not workmen and as such, application
of section 25-F of the Act doesn’t arise and there was no
question of termination of their services, and as such, the
reference made by the Government is not maintainable.

9. The second point raised is regarding the
entitlement of the claimants for regularization in service
and their entitlement for reinstatement in service with
continuity and full back wages. In this regard, it is necessary
to mention about the judgments of the Hon’ble High Court
of Judicature of Bombay, Nagpur Bench in Writ Petition
no. 3520/2001 and Writ petition no. 425/2003. In W.P. No.
352072001, petitioner Sadik Mohd. Sheikh had prayed for
his regularization in service of WCL, on the grounds that
even after completed a year of apprenticeship and even
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after having been continued thereafter till October 6th 1998,
his services were not regularized, whereas, the other
apprentices, who were working with him and were junior to
him, were regularized in service. The case of the present
claimants is similar to the case of petitioner in WP no. 3520/
2001 in toto. The Hon'ble High Court dismissed the Writ
petition by taking into consideration about the refusal of
the government to refer the matter to the Tribunal for
adjudication and on the ground that the petitioner did not
come to the court with clean hands.

In writ petition 425/2003, the petitioners, who were
apprentices under WCL had prayed for their appointment
in the WCL and the Hon’ble Court rejected the wirt
petition, on the ground that mere completion of
apprenticeship training doesn’t confer any vested right in
the apprentices to regular employment.

The Hon'ble High Court of Judicature at Bilaspur
also dismissed writ petition no. 38/2009 along with writ
petitions 752/2009. 975/2009, 106/2009. 1108/2009 and 554/
2009 which were filed by apprentices under SECL and Coal
India Limited for appointment.

It is already mentioned above that the case of the
present claimants are similar to the case of the petitioner in
writ petition no. 3520/2001 in toto. There is no difference in
the case of the present claimant and the case of the
petitioner in 3520/2001. So applying the principles
enunciated by the Hon'ble Apex Court and Hon'ble High
Court of Bombay, Nagpur Bench and the High Court of
Judicature at Bilaspur (Chhatisgarh) in the decisions
mentioned above to the present case at hand, it is found
that the claimants are not entitled for reinstatement in
service or regularization in service. Hence, it is ordered;

ORDER

The reference is not maintainable and the claimants
are not entitled for any relief.

J. P. CHAND, Presiding Officer
7 faeelt, 20 SR, 2011

.21, 3252, — 3t e atfufram, 1947 (1947
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wHER F 4, sqey § ffiw sl faor A S<i
R SiefE afteo A 1, 7 Kool % var (61
T 227/2011) ® Ty Fed ®, N F29 TER A
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[E. T-14012/24/2007- 33 (S ]
e AN, K wia
New Delhi, the 20th October, 2011

$.0. 3252.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 227/

2011) of the Central Government Industrial Tribunal-cum-

ahour Court No. 1, New Delhi as shown in the Annexure
in the Industrial Dispute between the employers in relation
to the management of Directorate of Naval Headquarters
and their which was workmen, received by the Central
Government on 20-10-2011.

{No. L-14012/24/2007-IR{DU]
JOHAN TOPNO, Under Secy.

ANNEXURE

BEFORE DR. R. K. YADAV, PRESIDING OFFICER,
CENTRALGOVT.INDUSTRIAL TRIBUNALNo. 1,
KARKARDOOMA COURTS COMPLEX: DELHI

1.D.Noe. 227/2011

Shri Virender Kumar

S/o Late Sh.Har Prasad,
R/o H.No.44, Saket,

Block Mandavali Fazalpur,
Delhi & others

... Workmen
Versus

The Principal Director of Admn.
{Maintenance Section)

Directorate of Naval Headquarters,
‘A’ Block Hutments,

New Delhi

...Management
AWARD

Claimants, namely, Shri Satbir Singh, Virender Kumar,
Amar Singh, Bijender Kumar and Sanjay Kumar were
engaged as casual labours by the Principal Director of
Administration (Maintenance Section), Directorate of
Naval Headquarters, New Delhi, (hereinafter referred to as
the Navy). They were so engaged on different dates at
intervals. On the 14th March, 1997 a public notice was
published in Nav Bharat Times by the Navy giving an
opportunity for re-employment to all concerned, who had
worked as casual labour in past from November, 1986 and
onwards. A list of 951 persons was prepared and displayed,
in which list names of the claimants figured. They
approached the Navy for their re-employment, but to no
avail. They sought redressal of their grievances with the
Central Administrative Tribunal (in short the CAT), who
ordered for their re-employment vide order dated
22-12-2000. Subsequently, when their engagement was
discontinued, they again knocked the door of the CAT,
who ordered for their re-employment vide orders dated
12-2-2004, 19-5-2004, June 2004 and 12-7-2004. They worked
with the Navy as casual labours tili 31-8-2006. Efforts for
regularization were also made, which application was
declined by the CAT. Writ petition filed before High Court
of Delhi also met the same fate.
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2. Casual work, taken from the claimants and others,
was assigned by the Navy to a contractor, namely, M/s

Group 2 Security Services with effect from 1-9-2006.

Services of the claimants, besides others, were terminated
by the Navy. This action as assailed by the claimants before
the Conciliation Officer. When conciliation proceedings
failed, the appropriate Government referred the dispute to
the Central Government Industrial Tribunal No.2, New
Dethi, vide its order No. L-14012/24/2007-IR(DU), New
Dethi, dated 18-6-2008, with following terms :

“Whether the contract between the management of
Principal Director of Administration (Maintenance
Section) Dte. Of Naval H.Q. and the contractor M/s,
Group 2 Security Services, with regard to
employment of Shri Virender Kumar, Shri Amar Singh,
Shri Satbir Singh, Bijender Kumar and Sanjay Kumar
is sham and bogus? If yes, whether the action of the
principal employer in terminating the services of the
above workmen w.e.f, 31-8-2006 is legal and justified?
If not, to what relief the workmen are entitled to?”’

3. Claim statement was filed on behalf of Shri Virender
Kumar, Amar Singh, Satbir Singh and Bijender Kumar
pleading that they were engaged as casual labour on
different dates at intervals. They served the Navy till 1994,
On 14-3-97 a public notice was given in press for re-
employment of the persons, who had served the Navy as
casual labours in past. A list of 95 persons was displayed,
wherein their names figured. Despite their willingness to
serve the Navy they were not re-employed. Virender Kumar
and Amar Singh filed applications before the CAT, which
were granted vide order dated 22-12-2000. They were
re-engaged, but their services were discontinued again.
The CAT was approached again and in pursuance of the
orders passed, they were re-employed as casual labours
on 12-2-04, 19-5-04, June 2004 and 12-7-04 respectively. In
the year 2005 they moved the CAT for their regularization
in the services of the Navy, which application was declined.
Writ petition was also filed before the High Court of Delhi,
but to no avail. They continuously served the Navy upto
31-8-2006.

4. The Navy allotted the work, which was taken from
the casual labours, to a contractor, namely, M/s. Group 2
Security Service with effect from 1-9-2006. Their services
were terminated, without any notice. The Navy has
engaged their juniors for casual jobs. The contractor pays
them lesser wages. Work is still available with the Navy,
They claim that the action of terminating their service is
uncalled for. They seek directions for the Navy for their
re-engagement as casual labours, besides regularization
in service.

5. Shri Sanjay Kumar opted not to file his claim
statement.

6. The Navy put in its appearance through
Sh. Amresh Kumar, authorized representative, on 26-5-2009.

4000 GI/11—20

~ On several subsequent dates Shri M.P.Singh, authorized
representative sought time to file written statement till

27-1-2010. Instead of filing its written statement, the Navy
opted to abandon the proceedinga, with effect from
30-3-2010, the date when it was proseeded ex-parte.

7. Claimants filed their respective affidavits as
evidence in support of their claim, besides various
documents to show their engagement by the Navy on
different dates at intervals.

8. Vide order No. Z-22019/6/2007-IR {C-II) dated 30th
March, 2010, the reference was transferred to this Tribunal
by the appropriate Government.

9. Arguments were heard at the bar. Claimants
presented facts in person. I have given my careful
considerations to the arguments advanced at the bar and
cautiously paused the record. My findings on issues
involved in the controversy are as follows:

10. The provisions of the Industrial Disputes Act,
1947 (in short the Act) confer powers and jurisdiction upon
the adjudicatory authorities to make appropriate awards
in determining industrial disputes brought before them.
Once a reference has been made to an adjudicatory
authotity, the dispute has to be resolved and adjudication
cannot be avoided on the ground of absence of the
workman or the management, as the case may be; when
they decide not to pursue the matter, On a reference under
section 10(4) of the Act, the Tribunal is required to confine
its adjudication to the points in dispute and also matters
incidental thereto. Phrase “matter incidental thereto” would
mean “something incidental to a dispute happening as a
result of or in connection with the dispute or associated
with the dispute.” For instance, on an industrial dispute
being referred to it, the Tribunal has jurisdiction to
determine whether on the facts placed before it an
“industrial dispute” within the meaning of Section 2(k)
has really arisen, or the concerned persons are “workmen”
a8 defined in section 2(s) or a particular undertaking is an
“industry” within the meaning of Section 2(j} of the Act or
such industry is a live industry or closed industry. Such
questions can be validly examined and adjudicated upon
by the Tribunal as matters “incidental” to the points of
dispute specified in the order of reference.

11. In view of the facts placed by the claimants, in
their claim statement, affidavits and documents submitted,
an incidental question arises as to whether the Navy is an
industry, within the meaning of Section 2(j) of the Act. To
answer this proposition, it is expedient to have a glance
on definition of word “industry”, provided in clause (j) of
Section 2 of the Act, which definition is extracted thus:

“Industry” means any business, trade, undertaking,
manufacture or calling of employers and includes
any calling, service, employment, handicraft, or
industrial occupation or avocation of workmen”
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12. The definition. of “industry” is both exhaustive
and inclusive, It ts in two parts. The first part says that it
“means any business, trade, undertaking, manufacture or
calling of employers” and then goes to say that it “includes
any calling, service, employment, handicraft or industrial
occupation or avocation of workman.” Thus one part
defined it from the stand point of the employer, and the
other part from the stand point of the employees. The first
part of the definition gives the statutory meaning of the
industry, whereas the second part deliberately refers to
several other items of industry and bring them in the
definition in an inclusive way. The first part of the definition
determines any industry by reference to occupation of
employers in respect of certain activities viz., business,
trade, undertaking, manufacture or calling. The second
part views the matter from the angle of employees and is
designed to include something more in what the term
primarily denotes, By this part of the definition any calling,
employment, handicraft, industrial occupation or
avocation of workmen is included in the concept of
industry. This part gives extended connotation,

13. Gloss was put on the definition of word
“industry” by the High Courts and the Apex Court time
and again. The question as to what is “industry” has
continuously baffled and perplexed the courts. A graph of
the cases decided by the Apex Court, if plotted on the
background of the expression used in two parts of the
definition of “Industry”, would represent rather a zig zag
curve. There have been various judicial ventyres in this
rather volatile area of law. The decided cases show that
the efforts were made to evolve test by reference to
characteristics regarded as essential for constituting an
activity as an “Industry™. Various cases would show that
the Apex Court has been guided more by empirical rather
than a strictly analytical approach. Most of the decisions
have centered around the expression “undertaking” used
in the definition. In Bangalore Water Supply and Sewerage
Board { 1978 Lab.I.C, 778) the Apex Court reviewed the
earlter decisions on interpretation of the wide words
encompassed in the definition and formulated positive
and negative principles for identifying “industry” as
enacted by clause (j} of Section 2 of the Act. [t would be
expedient to reproduce the authoritative pronouncement
of the Court, in the very words set out in the majority
decision, handed down by Justice Krishna Iyer, which are
extracted thus:

“I. “Industry” as defined in S. 2(j) and explained in
Banerji (AIR 1953 8.C. 58) has a wide import,

{a) Where (i) systematic activity, (ii) organized by
Co-operation between employer and employee (the direct
and substantial element is chimerical) (iii} for the
production and/or distribution of goods and services
calculated 1o satisfy human wants and wishes (not spiritual
or religious but inclusive of material things or services
geared to celestial bliss i.e. making, on a large scale prasad

or foods) prima facie, there is an “industry” in that
enterprise.

{b) Absence of profit motive or gainful abjective is
irrelevant, be the venture in the public, joint, private or
other sector.

(c) The true focus is functional and the decisive test
is the nature of the activity with special emphasis on the
employer-employee relations.

(d) If the organization is a trade or business it does
not cease to be one because of philanthropy animating
the undertaking,

I1. Although Section 2(j) uses words of the widest
amplitude in its two limbs, the re-meaning cannot be
magnified to overreach itself.

{a) “Undertaking” must suffer a contextual and
associational shrinkage as explained in Banerjee and in
this judgement, so also, service, calling and the like. This
yields the inference that all organized activity possessing
the triple elements in I(supra), although not trade or
business, may still be ‘industry’ provided the nature of
activity, viz. the employer-employee basis, bears
resemblance to what we find in trade or business. This
takes into the fold ‘industry’ undertaking, calling and
services, adventures” analogous to the carrying on the
trade or business”, All features, other than the
methodology of carrying on the activity viz organizing
the co-operation between employer and employee, may
be dissimilar. It does not matter, if on the employment
terms there is analogy.

11T Application of these guidelines should not short
of their logical reach by invocation of creeds, cults or
inner sense of incongruity or outer sense of motivation
for or resultant of the economic operations. The tdeology
of the Act being industrial peace, regulation and resolution
of industnial disputes between employer and workmen,
the range of their statutory ideology must inform the reach
of the statutery definition. Nothing less, nothing more.

(a) The consequences are (i) profession, (ii) clubs
(iii} education institutions, (iv) co-operatives (v) research
institutes, (vi} charitable projects and (vii) other kindered
adventures, if they fullfil the triple tests listed in l(supra),
cannot be exempted from the scope of Section 2(j},

(b) A restricted category of professions, clubs, co-
operatives and-even gurukulas and little research labs may
qualify for exemption if in simple ventures, substantially,
and going by the dominant nature criterion, substantively
no employees are entertained but in menial matters,
marginal employees are hired without destroying the non-
employee character of the unit.

(c) If, in a pious or altruistic mission, many employ
themselves, free or for small honoraria or like return, mainty
drawn by sharing in the purpose or cause, such as lawyers
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volunteering to ran a: free legal services clinic or doctors
serving in their spare hours in a free medical centre or
ashramites working at the bidding of the holiness, divinity
or like central personality, and the services are supplied
free or at nominal cost and these who serve are not
engaged for remuneration or on the basis of master and
servant relationship, then, the institution is not an industry
even if stray servants, manual or techmical, are hired. Such
eleemosynary or like undertakings alone are exempt not
other generosity, compassion, developmental passion or
project.

IV. The dominant nature test:

{a) Where a complex of activities, some of which
qualify for exemption, other not, involves employees on
the total undertaking, some of whom are not “workmen”
as in the University of Delhi case (AIR 1963 5.C.1873) or
some departments are not productive of goods and services
if isolated, even then, the predominant nature of the
services and the integrated nature of the departments as
cxplained in the Corporation of Nagpur (AIR 1960 S.C.

657) will be the true test. The whole undertaking will be

industry although those who are not “workmen” by
definition may not benefit by the status.

(b) Notwithstanding the prévious clauses, sovereign
functions, strictly understood (alone) qualify for exemption,
not the welfare activities or economic adventures
undertaking by Govt. or statutory bodies.

(c) Even in department discharging sovereign
functions, if there are units which are industries and they
are substantially severable, then they can be considered
to come within S. 2(j)

(d) Constitutional and competently enacted
legislative provisions; may remove from the scope of the
a categories which otherwise may be covered thereby.

V. We overrule Safdarjung (AIR 1970 S.C.1407)
Solicitors’ case (AAIR 1962 S.C. 1080) Gymkhana (AIR
1968 5.C. 554) Delhi university (AIR 1963 S.C.1873) Dhanraj
Giriji Hospital (AIR 1975 SC 2032) and other rulings whose
ratio runs counter to the principles enunciated above, and
the Hospital Mazdoor Sabha (AIR 1960 SC 610) is hereby
rehabilitated.”

14. Principies laid down in Bangalore Water Supply
and Sewerage Board (supra) holds ground. In Baroda
Borough Municipality [1957(1) LLJ 8] the Apex Court held
that through municipal activity could not be truly regarded
as business or trade, yet it would fall within the scope of
expression ‘undertaking’. Non-profit undertaking of the
municipality were included in the concept of ‘industry’
even- if there is no private enterprise. The court reiterated
that branches of work that can be regarded as analogous
to carrying out of a trade or business would fall within the
meaning of ‘Industry’ in clause () of Section 2 of the Act.
In reaching the decision, the Apex Court relied precedent

in D.N. Banerji (supra) and ruled that it would be sufficient
that the activity is an ‘undertaking’ analogous to the
carrying on of a trade or business and involves
cooperation between the employers and employees. This
resuit was reached by extending the meaning of the
expression ‘undertaking’ to cover adventures not strictly
trade-or business but ‘objects vary similar’. Reference can
also be made to Madras Gymkhana Club Employees Unicn

(supra).

15. In Indian Standard Institute [ 1966 (1) LLJ 33] the
Apex Court suggested that in order to be recognized as an
undertaking analogous to trade or business, the activity
must be an economical activity in the sense that it is
productive of material goods or material services. In
Bangalore Water Supply and Sewerage Board (supra), the
Apex Court laid down that an activity systematically or
habitually undertaken for the production or distribution
of goods for rendering material services to the community
at farge or a part of such community with the help of
employees is an undertaking. An ‘industry’ thus was said
to involve cooperation between the employer and
employee for the object of satisfying material human needs
but not for oneself nor for pleasure nor necessity for profit.
Lack of business and profit motive or capital investment
would not take out an activity from the sweep of ‘industry’.
If other conditions are satisfiud. It is the activity in question
which attracts the definition zn4 ke absence of investment
of any capital or the fact that the activity is conducted for
profit motive or not, would ot snake material difference.
Conversaly mere existence of profit motive will not
necessarily convert the activivy inte “industry” if other
tests are not satisfied.

16. What are regal and sovereign functions of the
State which may qualify for exemption from thie ambit of
the definition of word “industry™? Regal powers of the
State has acquired a definite connotation, which can be
described as “administration of justice, maintenance of
order, repression of crime, security of borders from external
aggression and legislative powers, as among the primary
and inalienable functions of a Constitutional Government”.
In Corporation of City of Nagpur [1960 (1) LLJ 523] the
Apex Court observed that it could not have been in
contemplation of the legislature to bring in the regal
functions of the State within the definition of “industry”
and to confer jurisdiction on Industrial Tribunal to decide
disputes in respect thereof. The activities of the
Government which can be properly described as regal or
sovereign activities, are therefore, outside the scope of
industry. In Hospital Mazdoor Sabha [1960 (1) LLJ 251}
the Supreme Court adumberated the test; can such activity
be carried on by a private individual or group of
individuals? The answer to this is : if a business or activity
could not be carried on by a private individual or group of
individuals, it could not be an industry, while if it could be,
it might fall within the scope of “industry”. This test was
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reiterated in Corporation of City of Nagpur (supra) but
rejected in Gymkhana Club [1967 (II) LLJ 720]. In Bangalore
Water Supply and Sewerage Board (supra) the Apex Court
observed “*** sovereign functions, strictly understood,
(alone) qualify for exemption, not the welfare activities or
economic adventures undertaken by Government or
statutory bodies. Even in departments discharging
sovereign functions, if there are units, which are “industry”
and they are substantially severable, they can be
considered to come within section 2(j)”. In chief
conservator of Forests [1996 (1} LLJ 1223] the above
proposition was reiterated where in it was observed “***
even within the wider circle of sovereign function, there
may be an inner circle encompassing some units which
could be considered as “industry”, if substantially
severable”.

17. Whether the Navy discharges regal or sovereign
function? For ascertaining functions of Indian Navy it is
expedient to trace history of the force. Ancient history
tells that Chandragupta Maurya established an Admiralty
Division under a Superintendent of Ships as a part of his
war office, with a charter including responsibility for
navigation on the seas, oceans, lakes and rivers. Between
the fifth and tenth centuries A.D., the Vijaynagaram and
Kalinga Kingdoms had established their rule over Malaya,
Sumatra and Western Java. In the period 984-1042 AD, the
Chola Kings despatched great naval expeditions which
occupied parts of Burma, Malaya and Sumatra. In thirteenth
century, decline of Indian maritime power commenced and
Indian sea power had almost disappeared when the

-Portuguese arrived in India.

18. Indian maritime interests witnessed a remarkable
resurgence in the late seventeenth century, when the
‘Sidis of Janjera allied with Moghauls to become a major
power on the West Coast. This led Shivaji to create his
own fleet, which held sway over the entire Konkan Coast,
keeping the English, Dutch and Portuguese at bay.
However in 1729, a vacuum in leadership resulted in decline
of the Maratha Sca Power. History of Indian Navy can be
traced back to 1612, when British East India Company was
forced to maintain a small fleet at Swally, near Surat, called
company’s Marine. In 1686 name of this force was changed
to Bombay Marine. This force rendered unique service,
fighting not only the Portuguese, Dutch and French, but
also interlopers and pirates of various nationalities. The
Bombay Marine was involved in combat against the
Marathas and the Sidis and participated in Burma war in
1824,

19. In 1830, the Bombay Marine was renamed Her
Majesty’s Indian Navy. With the capture of Alen by the
British and the institution of the Indus Flotilla, the Navy’s
commitments grew manifold and its deployment in the
China war in 1840 bears adequate testimony to its
proficiency. It was re-nemed the Bombay Marine from 1863
to 1877, after which it became Her Majesty’s Indian Marine.

At this time, the Marine had two divisions, the Eastern
Division based at Calcutta and the Western Division at
Bombay. In recognition of services rendered during various
campaigns, its title was changed to Royal Indian Marine
in 1892. It went into action during the First World War. In
1934 jt war re-organised into the Royal Indian Navy. In
recognition of its services, it was presented with the king’s
colour in 1935. It had eight warships at the outbreak of the
Second World War. By the end of the war, its strength had
risent to 117 Combat Vassels and 30,000 personnel. On
India attaining independence, the prefix “Royal” was
dropped on 26th January, 1950.

20. On 15th August, 1947 Nawab of Junagadh signed
an instrument of accession to Pakistan and ordered his
troops to occupy adjacent states of Babariawad and
Mangrol, which had already acceded to India. On 17th
October 1947, Government of India issued instructions to
the Navy to land an army task force on Kathiawar Coast.
Navy landed three columns of troops at Porbandar,
Jaffarabad and Mangrol. On landing of the force, Junagadh
Army surrendered unconditionally and Nawab fled to
Pakistan. It was the first high-water mark in the history of
independent India’s Navy.

21. Above prelude makes it clear that Indian Navy
is a maritime force. Indian Navy and Coast Guard protect
territorial waters of the country alongwith its coast lines.
Breadth of territorial waters is 12 nautical miles measured
from baseline, according to Article 3 of the U.N. Convention
on the Law of the Sea, 1982 (herein afier referred to as the
Convention), Contiguous Zone is that part of the sea
which is beyond and adjacent to the territorial sea of the
Coastal State. Article 53 of the Convention declares that a
Coastal State may exercise its control in a zone contiguous
to its territorial sea with a view to— (a) prevent
infringement of its customs, fiscal, immigration or sanitary

‘regulation within its territory or territorial sea; (b) punish

infringement of the above regulations committed within
its territory or territorial sea. The contiguous zone may
not extend beyond 24 miles from which the breadth of
territorial sea is measured.

22, Article 1 of the Geneva Convention on the
Continental Shelf, 1958, defines Continental Shelf in the
following words : “The Continental Shelfis (a) the sea bed
and sub-soil of the sub-marine area adjacent to the coast
but outside the area of territorial sea to depth of 200 meters
or beyond that limit to where the depth of superjacent
Water admits all exploitation of natural resources of the
said area; (b) to the sea-bed and sub-s0il of similar sub-
marine area adjacent to the coast of island”. In third U.N.
Conference on the L.aw of Sea continental shelf has been
defined comprising “the sea-bed and sub-soil of the
submarine areas that extend beyond its territorial sea
throughout the natural prolongation of its land territory to
the outer edge of the continental margin, or to a distance
of 200 nautical miles from the baseline from which the
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outer edge of the continental margin does not extend upto
that distance”. The right of the Coastal State in respect of
the area of the Continental Shelf that constitutes of natural
prolongation of its land territory into and under the sea
exist ipso facts and ab initio by virture of its sovereignty
over the land and as an extension of it in exercise of
sovereign right for the purpose of éxploring the sea-bed
and exploiting its natural resources. Article 76 of the
Convention avoids legal ambiguity and defines outer limit
of the Continental Shelf beyond 200 nautical miles from
the baseline from the breath of the territorial sea is
measured.

23. Article 55 of the Convention provides that in the
Exclusive Economic Zone the Coastal State has sovereign
right for the purpose of exploring and exploiting,
conserving and managing the natural resources, whether
living or non-living of the sea-bed and sub-soil and the
superjacent waters, and with regard to other activities from
the economic exploitation and exploration of the zone,

24. To exercise sovereignty over territorial sea,
contiguous zone, continental shelf and exclusive economie
zone coastal surveillance and patrol is undertaken by our
maritime force. For coastal surveillance, on areas detaited
above, Indian Navy closely coordinates with Coast Guards
and patrols the entire coastal areas and assists Marine
Police of each Coastal State and CISF units deployed at all
major ports, In that bid Indian Navy has established Joint
Operation Centres at Mumbai, Visakhapatnam, Kochi and
Port Blair, which are manned round the clock by Naval and
Coast Guard teams. The functions, as enumerated above,
performed by Indian Navy are regal and sovereign. Besides
above functions, Indian Navy carried out operation for
evacuation of Indians from Libya and Lebanon, which
functions are also regal and sovereign.

25. Whether the unit in which the claimants worked
could be considered as “industry” and substantially
severable from regal and sovereign functions? For answer
to this proposition, it is expedient to have a glance on the
evidence adduced by the claimants. In his affidavit,
tendered as evidence, Shri Virender Kumar unfolds facts
relating to his engagement by the Navy since 1990 at
different intervals, He speaks of his dis-engagement and
publication of notice in news paper on 14-3-1997, inviting
applications for re-engagement from persons who had
rendered service as casual labour with the Navy in past.
He announces that when he was not re-engaged despite
his willingness, he moved the CAT and an order was
passed in his favour. Despite the order, so passed by the
CAT, he was not re-employed. He again approached the
CAT, besides other claimants and their applications were
disposed off vide order dated 26-5-2004. A contempt
petition was also filed and they were re-engaged on
12-2-04, 19-5-04, June 2004 and 12-7-2004 respectively.
They served the Navy continuously till 30-8-2006. Their
services were terminated on 1-9-2006 without any notice.
They were employed through a contractor, namely M/s.

Group 2 Security Services with effect from 1-9-06. Other
claimants have repeated the very facts narrated by
Shri Virender Kumar.

26. Evidence adduced by the claimants bring it over
the record that they were employed by the Navy for
cleanship of Directorate of Submarine Operations premises
in Naval Head Quarter or Directorate of Dockyards
premises in the Naval Head Quarter or Western Command
Complex at D-II Wing/Third Floor of Sena Bhawan, used
by Directorate of Fleet Maintenance, or at the residence
of the Deputy Chief of Naval Staff, Integrated
Headquarters, Ministry of Defence (Navy), New Delhi.
Not even an iota of evidence has been projected by the
claimants to show that within the wider circle of sovereign
functions performed by the Navy there was an inner circle
encompassing the unit in which they worked, which can
be considered as an “industry” and this unit was severable
substantially from the regal functions. Even otherwise facts
detailed above do not project that the unit, where claimant
rendered casual jobs, was substantially severable from
sovereign functions being performed by the Navy. Hence
it cannot be said that the unit where the claimants worked
was an “industry” within the meaning of section 2(j) of
the Act and severable from primary and inalienable
functions of the Navy. When the Navy is not an industry,
this Tribunal cannot invoke its jurisdiction to adjudicate
the dispute, under the Act. This dispute cannot partake
character of an “industrial dispute” within the meaning of
section 2(k) of the Act.

27. Answer to the incidental question, referred
above, make it clear that the reference of the dispute for
adjudication to this Tribunal was beyond the competence
of the appropriate Government. Since neither the dispute
is an industrial dispute nor the Navy is an industry within
the provisions of section 2(j) of the Act, this Tribunal has
no option but to refrain its hands from adjudication. In
view of the reasons, detailed above, neither the Navy can
be commanded to re-engage the claimants for casual jobs
nor their claim for regularization of their services can be
answered in their favour. An award is, accordingly, passed.
It be sent to the appropriate Government for publication.

Dated : 13-9-2011
Dr. R.K. YADAV, Presiding Officer
7% faoedt, 20 AR, 2011
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New Delhi; the:20th-October, 2011

$.0. 3253.—In pursuance of Section 17 of the
Industrial Disputes- Act, 1947 (14 of 1947), the Central
Government hereby publishesthe Award (Ref. No. LCID-
107/2009) of the Centrat Govemment Indusirial Tribunal-
cum-Labour. Court, Hyderabad asshown in the Annexure
in the Industrial: Dispute between: the-employers in relation
to the management of ‘department of Telecom and their
workmen, which was received by the: Central Government
o' 20-10-2011.

{No. L-40025/4/201 1-IR(DU)]
JOHAN TOPNO, Under Secy.

Present : - Shri Ved Prakash Ganr, Presiding Officer
Dated the 13th.day of September, 2011

Industrial Bispute: L.C. D.No. 16772009

Between :

Sri Sk. Mehd Jeelani,

S/o Late Khaza Mia,

Ri0 22/444, Halthalim Street,

Dycose Road, Nellore,
Nellore District.

...Petitioner
AND

1. The Chief Genersl Manager,
Telecom{BSNL), Andlwra Pradesh,
Door Sanchar Bhawan,
Hyderabad - 560001.
2. The General Manager Telecom District{BSNL)
DTO Compound, Nellore,

3. The Superintendent,
'The Telegraph: Traffic, Neliore.

...Respondents
Appearances :
For the Petitioner : Mfs. A. Raghu Kumar,
Basavaiah- & B. Pavan Kumar,
Advocates
For the Respondent  : Smt. Ch. Lakshmi Kumari,
Advocate
AWARD

This petition:under Sec.2 A(2) of the LD, Act, 1947
has been filed by Sri Sk. Mohd. Jeelani alleged Ex. Worker

of Bharat Sanchar Nigam Ltd., challenging the order ofhis
disengagement dated 29-2-2002 and to reinstate him to his
post with all the service benefits,

2.1t is alleged that he was engaged as casual group
D-employee during strike period 7-3-1988 to 8-3-1988 in
Department of Telegraph Office, Nellore. Thereafter he
worked in the said office for 8 hours per day and completed
240 days in 1990, 1991, 1998 and 1999, He submitted his
representation dated 29-1-2002 for grant of temporary
status but he was disengaged from service on 29-2-2002.
Aggrieved with this action of management he filed OA
764/2003 before the Hon’ble Central Administrative
Tribunal, Hyderabad seeking reengagement and
regularization. Hon’ble Central Administrative Tribunal
disposed off the said OA vide order dated 30-12-2000
directing the Respondent to reconsider the representation
of the Petitioner and passed appropriate speaking orders.
Petitioner filed representation which was disallowed.
Thereafter he filed WP No.373/1986 which was decided
on27-10-1987.

3. The Department formulated a scheme on
7-11-1989 vide Telecom Department letter No.269-10/89-
STN dated 7-11-1989 called Casual Labourers (Grant of
Temporary status and Regularization) Scheme of
Department of Telecommunications, 1989 which stated that
the casual labour who were currently employed and who
rendered continuous service of atleast one year and were
engaged for 240 days in a year would be eligible for
regularization.

4. A cut off date 30-3-1985 was fixed for temporary
status which was later extended to 1-8-1998 vide DOT
No0.269-4/93-STN -1I(Pt) dated12-2-1999. When the
Department did so, it took note of the situation that even
though there was a complete ban of recruitment of casual
labour the authority continued to e¢ngage casual labours
due to exigencies of service.

5. The Department of Telecom vide its order No.269-
13/99-STN-1I dated 16-9-1999 as one time measure decided
to convert part time casual labours with 4 or more hours of
duty per a day who worked for more than 240 days in
preceding 12 months into full time casual labour. Again
the Department of Telecom issued order No.269-13-STN-
11 dated 25-8-2000 to convert part time casual labours with
less than 4 hours duty per day who have worked for 240

days for preceding 12 months into full time casual labours,

Again DOT vide letter No.269-94/98-STN-II dated
29-9.2000 decided to regularize the services of all part time,
full time casual labours and casual labours with temporary
status (temporary status employees). In light of the above
order, the Petitioner is eligible for grant of temporary status.

6. It has further been stated that w.e.f. 1-10-2000
Government of India established a company called Bharat
Sanchar Nigam Ltd., and transferred all the staff, assets
along with rights and liabilities of DOT in the newly
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constituted company and Petitioner is eligible for
conversion into fuil time casnal labour.

7. Before the date of retrenchment the Petitionerhas
completed more than 240 days and he was entitled for the
benefit of Sec.25H of the Industrial Disputes Act, 1947
which was not complied with by the Respondent
management before disengaging the services of the
Petitioner. Not only that, juniors to the Petitioner were re-
engaged as such, the Petitioner filed WP No.23469/2005
which was disposed off by the Hon’ble High Court of
A_P., Hyderabad with the following order :

“Accordingly, the writ petition is disposed off
granting liberty to the petition to approach the labour
authorities under the Industrial Disputes Act, 1947 for the
relief sought in the Writ Petition”. Thus, this petition has
been filed.

8. Respondent management filed counter and alleged
that the facts mentioned in the claim petition is not correct.
The claim of the Petitioner for grant of temporary status
and regularization of the service is misconceived because
Petitioner is neither a casual labour nor a part time casual
labour at any point of time in the Department of
management.

9. The Petitioner worker himself has alleged that he
worked for only two days only on 7-3-1988 to 8-3-1988
during the strike period. Later he worked as a contract
labour. He filed OA No0.772/2003 which was disposed off
with a direction to dispose off his representation within
two months. Representation of the Petitioner whs rejected
on 20-9-2003 because his claim was not found true and
legal for his regularization and absorptien. There is no
proof that the Petitioner has worked in every month under
muster rolls and work order month wise. He has not filed
any document in support of his claim, the burden is on
Petitioner. There was a ban by Department of
Telecommunication not to engage casual mazdoors vide
letter dated 22-6-1998 as such, Petitioner could not have
been engaged after that date. The Petitioner's alleged
service is neither legal nor valid nor supported with any
document. There is no proof that Petitioner has worked
for 240 days in 1990, 1991, 1998 and 1999,

10. Though Department of Telecommunication has
formulated a scheme, the Petitioner does not come within
the purview of the particular scheme nor he was entitled
for regularization or absorption. Petitioner has not worked
for 240 days in preceding 12 months. He could not provide
any evidence that he has worked as part time casual labour
as such, he can not claim to be converted into 2 full time
labour. The rules issued vide letter dated 16-9-1999 and
25-8-2000 are not applicable in the matter of the Petitioner.
No junior to the Petitioner was engaged. The petition is
misconceived and deserves to be dismissed.

11. Both the parties have filed their evidence.
Petitioner filed his-affidavit as examination in chief and
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prescated himself for cross-examination. He has marked
13 documents Ex. W1 0. W13. Reapondent management
to M7 and has been cross-examzined :at length. Both the
parties have filed their written.arguments. Petitioner has

12. I.have heard both counsels.and. I have gone
through claim statement, counter statement.and evidence
of the partics and their written.arguments.

13. It has been argued-orally as well as through
written submission by counsel for-the Petitioner that the
Petitioner has worked as telograph delivery boy in the
years 1990, 1991, 1998 and 1999, }ris services were for less
than 4 hours. He used to. getRs. 20/~ fixed perday.as such.
When the Department of Telecommunicatiens introduced
the scheme of grant of temporary status and regularization,
Petitioner’s case was fit to-be considered and he was fit to
be converted into full time casual labour. The management
has not considered this aspect of the matter, the
management has-again.engaged the Petitioner in the year
1999 and Petitioner continued to-workupto 2002 when he
moved application for regularization his services were
disengaged without giving ‘any netice or retrenchment
compensation as required under Sec.25H ofthe Industrial
Disputes Act, 1947 assuch, the disengagement omder dated
29-2-2002 is illegal, arbitrary sl unfair labour:practice
and deserves to be quashed. He has relied on the case
reported in 2003(3) Administrative Total Judgements page
209in thematter between S:M. Nilajlar & Ors. Vs. Telecom
District Manager, Karnataka.

14. Against this argument of the Leamed Counsel
for the Petitioner worker Learned Counsel for the
Respondent management has argued that there 1s no iota
of evidence on the record to substantiate the claim of the
Petitioner that-he worked in the years 1990, 1991, 1998,
1999, 2000.and 2002 for more than 240 days in anyone of
the years. From the assertion of the Petitioner he was
engaged for only two days i.e., 7th and 8th'March, 1988
when there was strike of the employees of the Telecom
Department. After that, when the Petitioner was appointed,
who appointed the Petitioner, how he was appointed has
not been proved by the Petittener. He-has farther argued
that Telegram is a public utility services. In Publicatility
service Department there are rules of recruitment and it is
the duty of the Petitioner to'prove that he was appointed
as per recruitment ruies. I the Petitioner is.able to prove
that he was.appointed as per recruitment. rules then only
he can claim that his services were terminated without
following due process of law. If the Petitioner is unable to
prove that he was lepaily and validly appointed in that
case even if for the sake of argument it is accepted that
Petitioner has worked in the Department of
Telecommanications for-few number of the days in any of
the year alleged to have served by the Petitioner, his
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disengagement can not be said to be illegal because if the
entry of the Petitioner in the Department itself is illegal he
can npt challenge the legality of his disengagement as
keld by Hon’ble Supreme Court of India in the case law
reported in 2006(4) SCC page 1 Secretary of State of

‘Karnataka and Others vs. Umadevi which has been
reiterated by the Hon’ble Supreme Court in its written
judgement in Civil Appeal No.292/2009 arising out of SLP
{C)No.77803/2006 in the matter of Bharat Sanchar Nigam
Ltd., Jammu Vs. Teja Singh wherein Hon’ble Supreme Court
has stressed the need to follow the principles laid down in
the case of Umadevi by all the courts of the country
without any deviation. In the matter of Teja Singh the
claim of the Petitioner was dismissed because he was not
engaged through Jawful means and by following the
principles of recruitment process.

15. On the basis of the above argument this Tribunal
has to consider the following points:

I  Whether the action of the management of
Bharat Sanchar Nigam Ltd., in disengaging
the services of Sri Sk. Mohd. Jeelani is legal
and justified?

{Il To whatrelief if any the Petitioner is entitled?

16. Point No.(T) : In the present case the claim of the
Petitioner is that he was engaged in the Department of
Telecommunications in the year 1990 and he worked in the
years 1991, 1998, 1999,2000, and upto 2002. This fact has
been chatlenged by the Respondent management. In the
light of the challenge made by the Department of
Telecommunications that Petitioner was not engaged by
Department of Telecommunications, it is the duty of the
Petitioner worker to prove that he was engaged in the
Department of Telecommunications in the years alleged
by the Petitioner. To prove this fact the Petitioner has filed
paper No. EX. W4 alleged to be written by Divisional
Engineer, Telecom to the Sub Divisional Engineer Telecom,
Sullurpet, for payment of wages of Rs.800 in respect of
wages of Sri Sk. Md. Jeelani. On what account this bill was
presented is not clear, It appears that this wage bill was
forwarded for payment of wages of contract labour of Sri
Sk.Md. Jeelani for the month of January, 1998. Apart from
this letter there is no other letter or bill or voucher to prove
that said Sri Md. Jeelani has ever worked as casual labour
or temporary labour as alleged by him. If he was a contract
labour, for how much period he was engaged has not been
clarified by the Petitioner and if he was engaged for the
year 1998 he can not claim that he was engaged in the year
1990 or he worked in the year 1991 and so on. The onfy
paper which the Petitioner has produced Ex. W4 goes to
show that he was engaged as causal labour in the year
1998. Though the Petitioner has filed xerox copy of several
vouchers but there is no mention of name of Petitioner in
any voucher. In his own statement before this Tribunal
though he has stated that he worked in the year 1990,

T R VORI ) o il

1991, 1998 and 1999 and has completed 240 days, he has
not been able to clarify or state on oath that in which
capacity he was engaged and he worked. In his cross-
examination he has admitted that he worked as contract
labour for delivering telegrams. He has further admitted
that he did not join before cut off date. Though he has
stated that he does not know whether Government of India
has imposed ban on engagement of casual labour vide
order dated 22-6-1988. The management has filed copy of
the letter imposing ban on engagement of casual labour
after 22-6-1988. Petitioner has stated that no appointment
letter was issued to him from Department of
Telecommunications. Then how he was engaged is a matter
of concern. It was the duty of the Petitioner to prove that
he was appointed or engaged in the Department of
Telecommunications under a valid appointment order or
recruitment procedure. The statement of the Petitioner that
he was not given any. appointment order proves that he
was engaged from the back doors without issuing any
appointment letter and without following recruitment rules.
More over, the documents produced by Petitioner and his
own statement prove that he worked as contract labour
fora certain number of days for delivering telegrams, this
will not confer the status of casual labour on the Petitioner.
The documents and orders issued by the Department of
Telecommunications which has been marked by Petitioner
as Ex. WI to W9 are not helpful to the Petitioner for
conferring right of casual labour on him.

17. Petitioner claims that he worked in the year 2002
but there is no iota of evidence to prove that he has worked
in the year 2002. The evidence shows that he filed OA
No.764/2003 in which Hon’ble Central Administrative
Tribunal has directed only to decide the representation of
the Petitioner which has been decided by the Department
and Department has chosen to reject the representation
of the Petitioner, which was not covered under any of the
government orders claimed by the Petitioner through
EX. W1to W9. Before this Tribunal also Petitioner has not
been able to produce any single evidence to prove that he
was disengaged in the year 2002 or he was ever appointed
through lawful procedure of the appointment rules as such,
even if the Petitioner is disengaged without complying
the provisions of Sec.25H or F of the Industrial Disputes
Act, 1947, since Petitioner’s initial appointment itself was
not through lawful means, Petitioner ¢can not ciaim that his
disengagement was illegal or unjustifiable as held in the
case of Secretary, State of Karnataka and Ors, Vs. Umadevi
reported in 2006(4) SCC page 1 and the latest judgment of
Hon’ble Supreme Court in the matter of Civil Appeal
No0.292/2009 between Bharat Sanchar Nigam Ltd., Jammu
Vs. Teja Singh. This Tribunal is of the considered opinion
that the Petitioner’s appointment was not as per rules, in
that case even if he was disengaged in the year 2002
without observing the provisions of Sec.25H and F of
Industrial Disputes Act, 1947 it can not be said that the
action of the management was illegal or unjustifiable. Point
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No.(I) is decided accordingly.

18. Point No. (II) : The Petitioner was neither
appointed nor he has worked as causal mazdoor or daily
rated workman nor he was disengaged from the services
on the alleged date. His disengagement is neither illegal
nor unjustifiable as such, he is not entitled for any relief.
The petition is misconceived and Petitioner is not entitled
for any relief. The point No.(H) is decided in favour of the
management.

16. From the above discussion, this tribunal is of the
opinion that the Petitioner was ncither legally engaged
nor he was illegally dismissed from the service and he is
not entitled for any relief, as such, this petition is dismissed.
Hence, this award.

Award passed accordingly. Transmit.

Dictated to Smt. P. Phani Gowri, Personal Assistant
transcribed by her corrected by me on this the 13th day of

September, 2011. -
VED PRAKASH GAUR, Presiding Officer

Appendix of evidence

Witnesses examined for : Witnesses examined for

the Petitioner the Respondent

WW 1: Sri Sk. Mohd. Jeelani : MWI: Sri B. Polaiah

Documents marked for the Petitioner

Ex.WI: Copy of certificate issued by 3rd Respondent
office for the work period from 7-3-1988 to
8-3-1988

ExW2:  CopyofDG Telecom, New Delhi Lr. No.269-10/
89-STN dt.7-11-1989

ExW3:  Copy of DOT Lr. No.269-4/93-STN-II dt.
17-2-1993

ExW4:  CopyofLr No.A6/Wages/TT/13

ExW5:  Copy of gist of wages particulars

ExW6:  Copy of statement of particulars of contract
labourers ,

ExW7:  CopyofDoT OM dt.12-2.99 - reg. the ban
on engagement of casual labourers

ExW8:  CopyofLr No.269-94/98-STN-1I dt. 29-9-
2000

ExW9:  Copyof LtNo.SHK/2000-2000/Est't dt. 22-2-2001

ExWi0:  Copy of applicant’s representation to the 2nd
Respondent dt. |-3 -2002

Documents marked for the Respondent
ExMI: Copyofachuneofmmgemen_td&?-ll-lm
ExM2:  Copy of Lr. of Respondent dt. 22:6-88

ExM3; CopyofLr. of Respondent dt. 21-10-1992
£ {21

AT %1 AT : AL 12, 201 1/%18% 21, 1933 8375

ExM4:  Copyof Lr. of Respondent dt. 12-2-99

ExM5:  CopyofLr. of Respondent dt. 12-2-99

ExM6: Consolidated statement of the MRs from
January, 85 to September, 85

ExM?7:  CopyofDoT OM dt.12-2-99 - reg. the ban on
engagement of casual labourers

ExM8:  Copy of DoT OM dt.12-2-99 - reg. the
contingent expenditure

ExM9: Copy of DoT OM dt.15-6-99 - reg. the ban on
engagement of casual labourers

ExMI0:  Copy of endorsement letter of O/oc CGMT, AP,
HD dt.18-6-99

ExMll: Copy of written statement filed before the
ALC(C) Vijayawada in Lr. dt. 6-1-2004

ExMI12: Certified MRs running into 84 pages from

January 1985 to February, 1985
4 fiegeft, 20 QR 2011
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New Dethi, the 20th October, 2011

8.0. 3254.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. LCID-
108/2009) of the Central Government Industrial Triburial-
cum-Labour Court Hyderabad as shown in the Annexure
in the Industrial Dispute between the employers in refation
to the management of department of Telecom and their
workman, which was received by the Central Government
on20-10-2011.

[No. L-40028/2/2011-IR(DU]
JOHAN TOPNO, Under Secy.
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT
ATHYDERABAD

Present : - Shri Ved Prakash Gaur Presiding Officer
Dated the 13th day of September, 2011
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Industrial Dispute L.C. No. 108/2009
Between :

Sri Sk. Jaleel Basha,

S/o Kalesha,

R/026-1-917/2, NGO Colony,
A K. Nagar (Post),

Nellore District-524004.

...Petitioner
AND

1. The ChiefGeneral Manager,
Telecom (B SNL), Andhra Pradesh,
Door Sanchar Bhawan,

Hyderabad - 500 001.

2. The General Manager Telecom District {BSNL)
DTO Compound, Nellore,

3. The Superintendent,
The Telegraph Traffic, Nellore.

...Respondents
APPEARANCES:

For the Petitioner ¢ M/s. A. Raghu Kumar,
‘Basavaiah and B. Pavan

Kumar, Advocates

: Smt. Ch. Lakshmi Kumari,
Advocate
AWARD
This petition undcr Sec. 2 A(2) of the 1.D. Act, 1947
has been filed by Sri Sk. Jaleet Basha, alleged Ex. Worker
of Bharat Sanchar Nig L4, challengmg the order ofhis

disengagement dated 29-9-2000 and to reinstate him to his
post with all the service benefits.

2. Itis alleged- that he was engaged as casual group
D employee during strike period 7-3-1988 to 8-3-1988 in
Department of Telegraph Office, Nellore, Thercafter he
worked in the Departmental Telegraph Office from
9-3-1988 to May, 1991 and he again worked as messenger
in Central Telegraph Office (CTO), Nellore from 28-3-2002
to 4-5-2002 and thereafter he was not re-engaged. He
submitted his representation dated 3-6-2002 for
reengagement, conversion into full time casual labourer
and grant of temporary status and regularization but there
was no response. Aggrieved against the inaction of
management he filed Q.A. No. 772/2003 before the Hoti"ble
Central Admipistrative Tnbunal Hyderabad seeking
reengagement as casua‘i labour, consnd’er i§ éasé for Brant
of temporary status and reg | lani‘ﬁhon Hin'ble Cetral
Administrative Tribunal di ed of the said OA vide
‘order dated 1-8- 2003 directing th liéépondcnt to &:24Winc

For the Respondent

the Petitioner’s case as to whether he was ‘erititled” for

grant of temporary ‘status/regularization as per reftant

rules/intructions/Scheme and to dispose of the same within
a period of 2 months from the date of communication of
the order. Petitioner filed representation whith was
disallowed. Thereafter in pursuance of the judgement of
Hon'ble Supreme Court of India in WP No. 373/1986 which
was decided on 27-10-1987, the Department formulated a
scheme on 7-11-1989 vide Telecom Department letter
No. 269-10/89-STN dated 7-11-1989 called Casual
Labourers (Grant of Temporary status and Regularization)
Scheme of Department of Telecommunications, 1989 which
stated that the casual labour who were currently employed
and who rendered continuous service of atleast one year
and were engaged for 240 days in a year would be eligible
for regularization,

3, A cut off date 30-3-1985 was fixed for temporary
status which was later extended to 1-.8-1998 vide DOT No.
269-4/93-STN -TI(Pt) dt.12-2-1999. When the Department
did so, it took note of the situation that even though there
was a complete ban of recruitment of casual labour the
authority continued to engage casual labours due to
exigencies of service. -

4. The Department of Telecom vide its Order No.
269-13/99-STN-II dated 16-9-1999 as one time measure
decided to convert part time casual labours with 4 or more
hours of duty per a day who worked for more than 240
days in preceding 12 months into full time casual labour.
Again the Department of Telecom issued Order No. 269-
13-STN-1I dated 25-8-2000 to convert part time casual
labours with less than 4 hours duty per day who have
worked for 240 days for preceding 12 months into full time

* ¢asual labours. Again DOT vide letter No, 269-94/98-STN-

1 dated 29-9-2000 decided to regularize the services of all

patttime, full time casual labours and casual labours with
‘temipbrary status (temporary status employees). In light

of the above order, the Petitioner is eligible for grant of
temporary status,

5. It has further been stated that w.e.f. 1-10-2000
Government of India established a company called Bharat
Sanchar Nigam Ltd., and transferred all the staff, assets
along with rights and liabilities of DOT in the newly
constituted company and Petitioner is eligible for
conversion into full time casual labour.

6. Before the date of retrenchment the Petitioner has
completed more than 240 days and he was entitled for the
benefit of Sec. 25H of the Industrial Disputes Act, 1947
which was not complied with by the Respondent

“management before disengaging the services of the

Petitioner. Not only that, juniors to the Petitioner were
reengaged as such, the Petitioner filed WP No. 23454/

© 2005 which was disposed of by the Hon'ble High Court of

AP, Hydérabad with the following order:

“Adctrdingly, the writ petition is disposed of
grantinff'Yiberty to the petition to approach the labour



[ ¥ I—avE 3(ii)]

authorities under the industrial Disputes Act, 1947 for the.
relief sought in the Writ Petmon” Thus; this petition has
been filed.

8. Respondent management filed cou
that the facts mentioned in the claim. yetx i

Petitioner is neither a casual labour nor a pa.rt tnne casua]
labour at any point of time in the Department of
Management,

9. The Petitioner worker himself has alleged thathe
worked for only two days only on 7-3-1988 to 8-3-1988
during the strike period. Later he worked as a contract
labour. He filed OA No,772/2003 which was disposed of
with a direction to dispose of his representation within
two months. Representation of the Petitioner was rejected

on 20-9-2003 because his claim was not found true and

legal for his regularization and absorption. There is no
proof that the Petitioner has worked in every month under
muster rolls and work order month-wise. He has not filed
any document in support of his claim, the burden is on
Petitioner. There was a ban by Department of
Telecommunication not to engage casual mazdoors vide
letter dated 22-6-1998 as such, Petitioner could not have
been engaged after that date. The petitioner’s alleged
service is neither legal nor valid nor supported with any
document. There is no proof that Petitioner has worked
for 240 days in 1988 to 1991 and in 2002.

10. Though Department of Telecommunication has
formulated a scheme, the Petitioner does not come within
the purview of the particular scheme nor he was entitled
for regularization or absorption. Petitioner has not worked
for 240 days in preceding 12 months. He could not provide

any evidence that he has worked as part time casual lapour

as such, he cannot claim to be converted into a full time
labour. The rules issued vide letter dated 16-9-1999 and
25-8-2000 are not applicable in the matter of the Petitioner.

No junior to the Petitioner was engaged. The petition is

misconceived and deserves to be dismissed.

11. Both the parties have filed their evidence.
Petitioner filed his affidavit as examination in chief and
presented himself for cross examination. He has marked
10 documents Ex. W1 to W10. Respondent management
has filed affidavit of Sri B. Polaiah, A.GM,, HR and
presented him for cross examination. He has marked
Ex. M1 to M7 and has been cross examined at length. Both
the parties have filed their written arguments. Petitioner
has made oral submissions also. .

12. 1 have heard both counsels-and ] have gone
through claim statement, counter statement.and ev1dence
of the parties and their written arguments.

13. It has been argued orally as well as through

written submission by counsel for the Petitioner that the"

YR W TAH < TR 12, 20117618 21, 1933 8377

Petitioner has worked as contract labour in the years 1988
to 1991 and in 2002, When the Department of
Telecommumcauons mtmduced the scheme of grant of
i ion, Petitioner’s case was

vepeigr

th;g aspect of the matter, the management has ‘again
engnged the Pehuon_ in ﬂne year 2002 and Peutloner
continued to work o,ZOOZ and his services were
dlscngaged without ‘giving any notice or retrenchment
compensation as required underSec 25H of the Industrial
Disputes. Act, 1947 as such, the d:sengagement order dated
29-9-2000 is ﬂlegal, arbitrary and unfair labour practice and
deserves to be quashed. He has relied on the case reported
in, 2003(3) Administrative Total Judgements page 209 in
the matter between S. M. Nilajkar & Ors. Vs. Telecom
Dnsmct Manager, Kamataka

14. Against this argument of the Learned Counsel
for the Petitioner worker Learned Counsel for the
Respondent management has argued that there is no iota
of evidence on the record to substantiate the claim of the
Petitioner that he ‘worked in the years 1988 to May, 1991
continuously and in 2002 for more than 240 days in anyone
of the years. From the assertion of the Petitioner he was
engaged for only two days i.e., 7th and 8th March, 1988
when there was strike of the employees of the Telecom
Department. After that, when the Petitioner was appointed,
who appointed the Petitioner, how he was appointed has
not been proved by the Petitioner. He has further argued
that Telecom Department is a public utility service. In Public
utility service Department there are rules of recruitment
and it is the duty of the Petitioner to prove that he was
appointed as per recruitment rules. If the Petitioner is able
to prove that he was appointed as per recruitment rules
then only he can claim that his services were terminated
without following due process of law. If the Petitioner is
unable to prove that he was legally and validly appointed
in that case even if for the sake of argument it is accepted

‘that Petitioner has worked in the Department of
" Telecommunications for few number of the days in any of

the year alleged to have served by the Petitioner, his
disengagement can not be said to be illegal because if the
entry of the Petitioner in the Department itself is illegal he
cannot challenge the legality ofhis disengagement as held
by Hon’ble Supreme Court of India in the case law reported
in 2006(4) SCC page 1 Secretary of State of Kamataka and
others Vs, Umadevi whlch hasbeen relteratedby the Hon’ble
Supreme Court in its Judgement in Civil Appeal No. 292/
2009 arising out of SLP (C) No. 77803/2006 in the matter of
Bharat Sanchaergam Ltd., Jammu Vs, Teja Singh wherem
Hon’ble Supreme Court has stressed the need to follow the
principles laid down in the case of Umadew by all the courts
of the country without any deviation. In the matter of Teja
Singh the claim of the Petitioner was dismissed because he
was not engaged through lawful means and by following
the principles of recruitment process.
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15. On the basis of the above argument this Tribunal

has to consider the following points:

(M  Whether the action of the management of
Bharat Sanchar Nigam Ltd,, in disengaging
the services of Sri Sk. Jaleel Basha is legal and
justified?

() To whatrelief if any the Petitioner is entitled?

16. Peint Ne. (I) : In the present case the claim of the
Petitioner is that he was engaged in the Department of
Telecommunications in the year 1988 and he worked in the
1988 to 1991 and in 2002. This fact has been challenged by
the Respondent management. In the light of the chailenge
made by the Department of Telecommunications that
Petitioner was not engaged by Department of
Telecommunications, it is the duty of the Petitioner worker
to prove that he was engaged in the Department of
Telecommunications in the years alleged by him. To prove
this fact the Petitioner has filed paper No. Ex. W2 alleged
to be written by Superintendent, T.T., Telegraph Office to
Sri Sk. Jaleel Basha, contract labour to report to Telegraph
Master 1/C D.T.O., Kadiri in accordance with phonetic
instructions of Sr. Supdt. (TT), Kurnool. Apart from this
letter there are other letter or bill or voucher to prove that
said Sri Sk. Jaleel Basha has ever worked as casual labour
or temporary labour as alleged by him. Though certain
vouchers are filed but it is not in the name of worker. Ifhe
was a contract labour, for how much period he was engaged
has not been clarified by the Petitioner and if he was
engaged for the year 1998 how was he engaged in the year
1990 or he worked in the year 1991 is not clear. The only
paper which the Petitioner has produced Ex. W2 goes to
show that he was engaged as labour in the year 1991. In
his own statement before this Tribunal he has stated that
he worked in the years 1988 to 1991 continuously and in
2002 and has completed 240 days, he has not been able to
clarify or state on oath that in which capacity he was
engaged and he worked. In his cross-examination he has
admitted that he warked as contract labour for delivering
telegrams. He has further admitted that he did not join
before cut off date. The management has filed copy of the
letter imposing ban on engagement of casual labour after
22-6-1988. Petitioner has stated that no appointment letter
was issued to him from Department of
Telecommunications. Then how he was engaged is a matter
of concern. It was the duty of the Petitioner to prove that
he was appointed or engaged in the Department of
Telecommunications under a valid appointment order or
recruitment procedure, The statement of the Petitioner that
he was not given any appointment order proves that he
was engaged from the back doors without issuing any
appointment letter and without following recruitment rules.
Moreover, the documents produced by Petitioner and his
own statement prove that he worked as contract labour
for a certain number of days for delivering telegrams, which

will not confer the status of casual labour on the Petitioner.
The documents and orders issued by the Department of
Telecommunications which has been marked by Petitioner
as Ex.WI to W10 are not helpfui to the Petitioner for
conferring right of casual labour on him.

17. Petitioner claims that he worked in the year 2002
but there is no iota of cvidence to prove that he has worked
in the year 2002. The evidence shows that he filed OA
No0.772/2003 in which Hon'ble Central Administrative
Tribunal has directed only to examine the case of the
workman as to whether he is entitled for grant of temporary
status and regularization as per the relevant rules/scheme
and dispose the same within a period of 2 months from the
date of the communication of the order and Department
has chosen to reject the representation of the Petitioner,

" which was not covered under any of the government

orders claimed by the Petitioner through Ex. W1 to W10.

- Before this Tribunal also Petitioner has not been able to

produce any single evidence to prove that he was
disengaged in the year 20602 or he was ever appointed
through lawful procedure of the appointment rules as such,
even if the Petitioner is disengaged without complying
with the provisions of Sec. 25H or F of the Industrial
Disputes Act, 1947, since Petitioner’s initial appointment
itself was not lawful, Petitioner can not claim that his
disengagement was illegal or unjustifiable as held in the
case of Secretary, State of Karnataka and Ors. Vs. Umadevi
reported in 2006(4) SCC page 1 and the latest judgment of
Hon’ble Supreme Court in the matter of Civil Appeal No.
292/2009 between Bharat Sanchar Nigam Ltd., Jammu Vs.
Teja Singh. This Tribunal is of the considered opinion
that the Petitioner’s appointment was not as per rules, in
that case even if he was disengaged in the year 2002 without
observing the provisions of Sec. 25H and F of Industrial

- Disputes Act, 1947 it can not be said that the action of the

management was illegal or unjustifiable. Point No. (I} is
decided accordingly.

18. Point No. (II): The Petitioner was neither
appointed nor he has worked as causal mazdoor or daily
rated workman nor he was disengaged from the services
on the alleged date. His disengagement is neither illegal
nor unjustifiable as such, he is not entitled for any relief.
The petition is misconceived and Petitioner is not entitled
for any relief. The point No. (I1) is decided in favour of the
marnagement.

16. From the above discussion, this tribunal is of the
opinion that the Petitioner Sri Sk. Jaleel Basha was neither
legally engaged nor he was illegally dismissed from the
service and he is not entitled for any relief, as such, this
petition is dismissed. Hence, this award.

Award passed accordingly. Transmit.

Dictated to Smt. P. Phani Gowri, Personal Assistant

transcribed by her corrected by me on this the 13th day of
September, 2011.

VED PRAKASH GAUR, Presiding Officer
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Appendix of evidence
Witnesses examined for ! Witnesses examined for
the Petitioner ' the Respondent
WW 1. Sri Sk. Jaleel Basha . : MWI: 81 B. Polaizh

Documents marked for the Petitioner

Ex.W1: Copy of certificate issued by 3rd Rc,spondent
office for the work period from 7-3-1988 to
8-3-1988, 18-4-1988

ExW2:  CopyofLe.No.B-50/NL/91 dt. 25-5-1991 -

ExW3:  CopyofPetitioner's representation dt. 20-1-1992

ExW4:  Copy of Petitioner’s representation to R3
dt. 24-10-1594

ExWS:  Copyoflr. No.269-04/98-STN-II dt. 29-9-2000

ExW6: Copy of orders in OA No.772/2003 dt. 1-8-2003

ExW7:  Copy of Petitioner’s representation to R2

- dt.20-9-2003

ExW§: Copy of DG Telecom, New Delhi Lr. No.269-
10/89-STN dt.7-11-1989

ExW9:  Copyof DOTCir. Lr No. 269-4/93-STN-II (Pt.)
dt. 12-2-99

ExWI10: Copy of orders in WP No. 23454/2005
dt. 17-1-2007

Documents marked for the Respondent '

ExMI: Copy of scheme of management dt. 7-11-1989

ExM2:  Copyoflr. of Respondent dt. 22-6-88

ExM3:  Copy oflr. of Respondent dt. 21-10-1992

ExM4:  Copy of Ir. of Respondent dt. 12-2-99

ExMS5:  Copy oflr. of Respondent dt. 12-2-99

ExM$6:  Coy of order in Civil Appeal No.292/2009 of
Hon’ble Supreme Court dt.26-3-2010

ExM7:  Copy of order in SLP 385/2010 and 422/2010

dt.15-1-2010
¢ fiwelt, 20 3R, 2011
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New Delhi, the 20th October; 2011

8.0. 3255.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 .(14 of 1947), the Central
Government hereby publishes the Award (Ref. No. LCID-
109/2009) of the Central Government Industrial Tribunal-
cum-Labour Court, Hyderabad as shown in the Annexure
in the Industrial Dispute between the employers in relation
to the management of department of Telecom and their
workmen, which was received by the Central Government
on 20-10-2011.

[No L—40025/3/2011 -IR(DU);
JOHAN TOPNO, Under Secy.

BEFORE THE CENTRAL GOVERNMENT
- INPUSTRIAL TRIBUNAL-CUM-LABOUR COURT
AT HYDERABAD.

Pr_eseist : - Shri Ved Prakash Gaur, Presiding Officer
Dated the 13th day of September, 2011

Industrial Dispute L.C. No. 109/2009

Between :

S D. Ramanaiah,

S/o D. Krishnaiah,

R/o Gopalareddy Palem Village,
Karijana Post, Sullurpet Mandal,
Nellore, Nellore District

...Petitioner
AND

1. The Chief General Manager,
Telecom(BSNL), Andhra Pradesh,
Door Sanchar Bhawan,
Hyderabad - 500 001.

2. The General Manager Telecom District(BSNL)
D7TO Compound, Nellore

..Respondents
APPEARANCES:
For the Petitioner : M/s. A. Raghu Kumar,
Basavaiah & B. Pavan Kumar,
Advocates
For the Respondent . Smt, Ch. Lakshmi Kumari,
Advocate
AWARD

This petition under Sec.2 A (2) of the I.D. Act, 1947
has been filed by Sri D. Ramanaish alleged Ex, Worker of
Bharat Sanchar Nigam Ltd., challenging the order of his
disengagement dated 29-9-2002 and to reinstate him to his
post with all the service benefits.
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2. Tt is alleged that he was engaged as casual
mazdoor by the Telegraph Master Incharge, Telecom
Center, Sullurpet w.e.f. 23-5-1996 @ Rs. 20 per day.
Thereafter he worked in the said office for 173 days in the
year 1996, 295 days in 1997, 294 days in 1998 and 175 days
upto 31-7-1999. Subsequently he had also been engaged
as casual mazdoor on consolidated wages of Rs. 20 per
day. He submitted several representations for
regularization of his services which has not been replied
yet, Aggrieved with this inaction of management he filed
0OA 1187/1999 before the Hon'ble Central Administrative
Tribunal, Hyderabad seeking regularization. Hon’ble
Central Administrative Tribunal disposed off the said OA
vide order directing the Respondent that if the Petitioner
comes within the zone of consideration for appointment
against Group D vacancy, his case may be considered. In
case the Petitioner does not come within the zone of
consideration, the Respondents shall inform the applicant
suitably within four months from the date of receipt of a
capy of this order. 2nd Respondent informed the Petitioner
vide letter dated 12-7-2000 that his case would be
considered at appropriate time since no vacancy was
available at that time, Petitioner having come to know that
vacancies are available at Sullurpet, Sriharikota and
Naidupet in Nellore District, represented to Respondents
to consider his case. As there was no positive reply from
Respondents, he filed OA No.511/2002 before Hon’ble
Central Administrative Tribunal for regularization of his
services. Hon’ble Central Administrative Tribunal did not
find any reason to pass any further orders on the said OA
and directed the Respondents to consider the Petitioner’s
case in preference to freshers in case of any stopgap
arrangement for engaging a casual labour. It is submitted
that in pursuance of the judgement of the Hon'ble Supreme
Court of India in W,P, N0.373/1986 which was decided on
27-10-1987, the Department formulated a scheme on
7-11-1989 vide Telecom Department letter No,269-10/89-
STN dated 7-11-1989 called “Casual Labourers (Grant of
Temporary Status and Regularization) Scheme of
Department of Telecommunications, 1989 which stated that
the casual labour who were currently employed and who
rendered continuous servise of atleast one year and were
engaged for 240 days in a year would be eligible for grant
of temporary status.

4. A cutoff date 30-3-1985 was fixed for temporary
status which was later extended to 1-8-1998 vide DOT
No0.269-4/93-STN-II(Pt) dt.12-2-1999. When the
Department did so, it took note of the situation that even
though there was a complete ban of recruitment of casual
labour the authority continued to engage casual labours
due to exigencies of service.

5. The Department of Telecom vide its order No.269-
13/99-STN-II dated 16-9-1999 as one time measure decided
to convert part time casual labours with 4 or more hours of
duty per a day who worked for more than 240 days in

preceding 12 months into full time casual labour. Again
the Department of Telecom issued order No.269-13-STN-
11 dated 25-8-2000 to convert part time casual labours with
less than 4 hours duty per day who have worked for 240
days for preceding 12 months into full time casual labours.
Again DOT vide letter No.26%9-94/98-STN-I1 dated
29-9-2000 decided to regularize the services of all part time,
full time casual labours and casual labours with temporary
status (temporary status employees). In light of the above
order, the Petitioner is eligible for grant of temporary status.

6. It has further been stated that w.e.f. 1-10-2000
Government of India established a company called Bharat
Sanchar Nigam Ltd., and transferred all the staff, assets
along with rights and liabilities of DOT in the newly
constituted company and Petitioner is eligible for
conversion into full time casual labour.

7. Before the date of retrenchment the Petitioner has
completed more than 240 days and he was entitled for the
benefit of Sec.25H of the Industrial Disputes Act, 1947
which was not complied with by the Respondent
management before disengaging the services of the
Petitioner. Not only that, juniors to the Petitioner were
reengaged as such, the Petitioner filed WP No.23467/2005
which was disposed off by the Hon’ble High Court of
A.P., Hyderabad with the following order:

“Accordingly, the writ petition is disposed of
granting liberty to the petition to approach the labour
authorities under the Industrial Disputes Act, 1947 for the
relief sought in the Writ Petition”. Thus, this petition has
been filed.

3. Respondent management filed counter and alleged
that the facts mentioned in the claim petition is not correct.
The claim of the Petitioner for grant of temporary status
and regularization of the service is misconceived because
Petitioner is neither a casual labour nor a part time casual
labour at any point of time in the Department of
management.

9. The Petitioner worker has alleged that he worked
for 295 days in 1997, 298 days in 1998 whereas there isno
proof to show that he has worked under which muster roll
and under which work order number, the details of such
particulars are required to verify the service rendered by
the workman. As seen from the writ petition No.23467/
2005 and LC No.109/2009, there is no proof indicating the
number of days worked in each month under muster roil
number and work order number month wise. The burden is
on the workman to prove that he worked in Respondents
office with supporting evidence. He filed OA No.1187/
1997 which was disposed off with a direction to consider
the case for regularization on the basis of the circular. It
was further directed that, if the Petitioner come within the
zone of consideration for appointment against Group-D
vacancy, his case may be considered. The Sub Divisional
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Engineer intimated the workman vide letter dated
12-7-2000 that his case would be considered as and when
the vacancies arise. Not satisfied with that workman filed
OA No. 511/2002 for regularization of his services which
was disposed of directing the Respondents to consider
the case of the Petitioner in preference to fresher’s if there
is any need to engage a casual labour as a stop-gap
arrangement, Representation of the workiman has been
disposed by the Respondents Nellore vide order dated
25-9-2004. There is no proof that the Petitioner has worked
in every month under muster rolls and work order month-
wise. He has not filed any document in support of his
claim, the burden is on Petitioner. There was a ban by
Department of Telecommunication not to engage casual
mazdoors vide letter dated 22-6-1998 as such, Petitioner
could not have been engaged after that date. The
Petitioner’s alleged service is neither legal nor valid nor
supported with any document. There is no proof that
Petitioner has worked for 240 days in the years 1990, 1991,
1998 and 1999,

10. Though Department of Telecommunication has
formulated a scheme, the Petitioner does not come within
the purview of the particular scheme nor he was entitled
for regularization or absorption. Petitioner has not worked
for 240 days in preceding 12 months. He could not provide
any evidence that he has worked as part time casual labour
as such, he cannot claim to be converted into a full time
labour, The rules issued vide letter dated 16-9-1999 and
25-8-2000 are not applicable in the matter of the Petitioner.
No junior to the Petitioner was engaged. The petition is
misconceived and deserves to be dismissed.

I'l. Both the parties have filed their evidence.
Petitioner filed his affidavit as examination in chief and
presented himself for cross examination. He has marked
14 documents Ex. W] to W14. Respondent management
has filed affidavit of Sri B. Polaiah, A.GM., HR and
presented him for cross examination. He has marked Ex.
M1l to M7 and has been cross examined at length. Both the
parties have filed their written arguments. Petitioner has
made oral submissions also.

12. T have heard both counsels and I have gone
through claim statement, counter statement and evidence
of the parties and their written arguments.

13. It has been argued orally as well as through
written submission by counsel for the Petitioner that the
Petitioner was appointed as part time casual mazdoor by
the Telegraph Master Incharge, Telecom Center, Sullurpet,
w.e.f. 23-5-1996 @ Rs. 20 per day. That he performed duties
as casual mazdoor for 173 days in the year 1996, 295 days
in 1997, 294 days in 1998 and 175 days upto 31-7-1999,
When the Department of Telecommunications introduced
the scheme of grant of temporary status and regularization,
Petitioner’s case was fit to be considered and he was fit to
be converted into full time casual labour. The management

has not considered this aspect of the matter and when he
moved application for regularization his services were
disengaged without giving any notice or retrenchment
compensation as required under Sec. 25H of the Industrial
Disputes Act, 1947 as such, the oral order of termination
by the 2nd Respondent without regularizing the services
of the Petitioner in terms of the letter No. 269-94/98- STN-
II dated 29-9-2000 is illegal, arbitrary and unfair labour
practice and deserves to be quashed. He has relied on the
case reported in 2003(3) Administrative Total Judgements
page 209 in the matter between S.M. Nilajkar & Ors. Vs.
Telecom District Manager, Karnataka,

14. Against this argument of the Learned Counsel
for the Petitioner worker Learned Counsel for the
Respondent management has argued that there is no iota
of evidence on the record to substantiate the claim of the
Petitioner that he worked with the Respondent indicating
the number of days worked in each month under muster
roll number and work order number month-wise. Workman
was not engaged before cut off date i.e., 30-3-1985 and the
cut off date has been extended upto 1-8-1998, From the
assertion of the Petitioner he was engaged for 295 days in
1997, 298 days in 1998, whereas there is no proofto show
that he has worked under which muster roli and work order
number, such particuiars are required to verify the service
rendered by the workman. After that, when the Petitioner
was appointed, who appointed the Petitioner, how he was
appointed has not been proved by the Petitioner. In Public
utility service Department there are rules of recruitment
and it is the duty of the Petitioner to prove that he was
appointed as per recruitment rules. If the Petitioner is able
io prove that he was appointed as per recruitment rules
then only he can claim that his services were terminated
without following due process of law. If the Petitioner is
unable to prove that he was legally and validly appointed
in that case even if for the sake of argument it is accepted
that Petitioner has worked in the Department of
Telecommunications for few number of the days in any of
the year alleged to.have served by the Petitioner, his
disengagement cannot be said to be illegal because if the
entry of the Petitioner in the Department itself is illegal he
cannot challenge the legality of his disengagement as held
by Hon’ble Supreme Court of India in the case law reported
in 2006(4) SCC page | Secretary of State of Kamnataka and
others vs. Umadevi which has been reiterated by the
Hon'ble Supreme Couirt in its written judgement in Civil
Appeal No.292/2009 arising out of SLP {(C) No. 77803/2006
in the matter of Bharat Sanchar Nigam Ltd., Jammu Vs.
Teja Singh wherein Hon’ble Supreme Court has stressed
the need to follow the principles laid down in the case of
Umadevi by all the courts of the country without any
deviation. In the matter of Teja Singh the claim of the
Petitioner was dismissed because he was not engaged
through lawful means and by following the principles of
recruitment ptocess.
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15. On the basis of the above argument this Tribunal
has to consider the following points :

(I)  Whether the action of the management of
Bharat Sanchar Nigam Ltd., in disengaging
the services of Sri D. Ramanaiah is legal and
justified?

(I} To whatreliefif any the Petitioner is entitled?

16. Point No. {I) : In the present case the claim of the
Petitioner is that he was engaged in the Department of
Telecommunications in the year. 1996 and he worked in the
years 1997, 1998 and 1999. This fact has been challenged
by the Respondent management. In the Jight of the
challenge made by the Department of Telecommunications
that Petitioner was not engaged by Department of
Telecommunications, it is the duty of the Petitioner worker
to prove that he was engaged in the Department of
Telecommunications in the years alleged by the Petitioner.
To prove this fact the Petitioner has filed paper No. Ex. W3
dated 18-9-1998 alleged to be written by Divisional
Engineer, Telecom to the Sub-Divisional Engineer Telecom,
Sullurpet, sending biodata of casual labours working under
his control and against the name of Sri D. Ramanaiah it is
written that daily wages paid in ACG-17 working at Tel/
Center/SL T. He has filed xerox copy of service certificate
issued by Incharge, Telecom Centre, Sullurpet dated
16-8-1999 certifying that Sri D. Ramanaiah, casual mazdoor
daily wages paid in ACG-17 since 23-5-1996 10 31-7-1999
which is Ex.W4. Petitioner filed Ex. W10 letter showing his
number of working days sent to the SDE (Admn.), Nellore
who issued this statement is not proved. It is xerox copy
only in that case where is original and haw worker got it is
not clear. Apart from these letters there is no other letter or
bill or voucher to prove that said Sri D. Ramanaiah has
ever worked as casual labour or temporary labour as alleged
by him. If he was a contract labour, for how much period
he was engaged has not been clarified by the Petitioner.
The papers which the Petitioner has produced Ex. W3, W4
and WIO does not prove that he was engaged as causal
labour in the years 1996 to 1999. In his own statement
before this Tribunal though he has stated that he worked
in the years 1996, 1997, 1998 and 1999 and has completed
240 days, he has not been able to clarify or state on oath
that in which capacity he was engaged and he worked. In
his cross examination he has admitted that he worked as
contract labour for delivering telegrams. He has further
admitted that he did not join before cut off date. He has
stated that he does not know whether Government of India
has imposed ban on engagement of casual labour vide
order dated 22-6-1988. The management has filed copy of
the letter imposing ban on engagement of casual labour
after 22-6-1988. Petitioner has stated that no appointment
letter was issued to him from Department of
Telecommunications. Then how he was engaged is a matter
of concern. It was the duty of the Petitioner to prove that
he was appointed or engaged in the Department of

Telecommunications under a valid appointment order
following recruitment procedure. The statement of the
Petitioner that he was not given any appointment order
proves that he was engaged from the back doors without
issuing any appointment letter and without following
recruitment rules. Moreover, the documents produced by
Petitioner and his own statement prove that he worked as
contract labour for a certain number of days for delivering
telegrams, this will not confer the status of casual labour
on the Petitioner. The documents and orders issued by
the Department of Telecommunications and his
representations which have been marked by Petitioner as
Ex. W1 to W 14 are not helpful to the Petitioner for
conferring right of casual labour on him.

17. Petitioner claims that he worked in the year 1999
but there is no iota of evidence to prove that he has werked
in the year 1999. The evidence shows that he filed QA
No.1187/1999 in which Hon’ble Central Administrative
Tribunal has directed the Respondent that if the Petitioner
comes within the zone of consideration for appointment
against Group D vacancy, his case may be considered and
in case the Petitioner does not come within the zone of
consideration, the Respondents shall inform the applicant
suitably within four months from the date of receipt of a
copy of this order. On the representation of the Petitioner
2nd Respondent has addressed a letter informing the
Petitioner that his case would be considered at appropriate
time since no vacancy was available at that time which is
marked as Ex. W7. Before this Tribunal also Petitioner has
not been able to produce any single evidence to prove
that he was disengaged in the year 1999 or he was ever
appointed through lawful procedure of the appointment
rules as such, even if the Petitioner is disengaged without
complying the provisions of Sec. 25H or F of the Industrial
Disputes Act, 1947, since Petitioner’s initial appointment
itself was not through lawful means, Petitioner cannot claim
that his disengagement was itlegal or unjustifiable as held
in the case of Secretary, State of Karnataka and Ors, Vs,
Umadevi reported in 2006(4) SCC page | and the latest
Judgment of Honble Supreme Court in the matter of Civil
Appeal No. 292/2009 between Bharat Sanchar Nigam Lid.,
Jammu Vs, Teja Singh. This Tribunal is of the considered
opinion that the Petitioner’'s appointment was not as per
rules, in that case even if he was disengaged in the year
1999 without observing the provisions of Sec. 25H and F
of Industrial Disputes Act, 1947 it cannot be said that the
action of the managemengwas illegal or unjustifiable. Point
No. (1) is decided accordingly.

18. Point No. (I1) : The Petitioner was neither
appointed nor he has worked as causal mazdoor or daily
rated workman nor he was disengaged from the services
on the alleged date. His disengagement is neither illegal
nor unjustifiable as such, he is not entitled for any relief.
The petition is misconceived and Petitioner is not entitled
for any relief. The point No. (I} is decided in favour of the
management.

WA R O NS R N )
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16. From the above discussion, this tribunal is of the
opinion that the Petitioner Sri D. Ramanaiah was neither
legally engaged nor he was illegally dismissed from the
service and he is not entitled for any relief'as such, petition
is dismissed. Hence, this award.

Award passed accordingly. Transmit.

Dictated to Smt. P. Phani Gowri, Personal Assistant
transcribed by her corrected by me on this the 13th day of
September, 201 1.

VED PRAKASH GAUR, Presiding Officer
Appendix of evidence

Witnesses examined for : Witnesses examined for

the Petitioner the Respondent
WW [: 8riK. D. Ramanaiah : MW]I: Sri B. Polaiah
Documents marked for the Petitioner

ExW1: Copy of DG Telecom, New Delhi Lr. No.269-
10/89-STN dt. 7-11-1989

ExW2:  Copy of Lr. No.Casual Maz/98-99/SDE-SC!
dt. 18-9-1998

ExW3:  Copyof DOT Cir. Lr No.269-4/93-STN-II (Pt}
dt. 12-2-99

. ExW4:  Copy of service certificate of Petitioner

16-8-1999 '

ExW5:  Copy of orders in OA No. 11878/1999

Ex.Wé: Copy of representation of WW1dt. 20-5-2000

ExW7:  Copy of IrNo.ESTT/CAT/OA-1187/99/15
dt. 12-7-2000 ,

ExW8:  Copyofir.No. 269-94/98-STN-I1 dt. 29-9-2000

ExW9: Copy of representation of WWI dt. 2-4-2001

ExWI0:  CopyofLrNo.El/SLE/20-0102/1 dt. 5-11-2001

ExWl11:  Copy oforders in OA No. 511/2002

ExWI2:  Copy of representation of WW1 dt. 23-11-2003

ExWI13:  Copy oflrNo. ESTT/CAT/OA-1187/1999
dt. 25-9-2004

Ex.Wl4:  Copy of orders in WP No. 23467/2005

Documents marked for the Respondent

ExMI: Copy of scheme of management dt, 7-11-1989

ExM2; Copy of Ir. of Respondent dt. 22-6-88

ExM3:  Copy of Ir. of Respondent dt. 21-10-1992

Ex.M4- Copy of Ir. of Respondent dt, 12-2-99

Ex.MS: Copy of Ir. of Respondent dt, 12-2-99

ExM6:  Copy of order in Civil Appeal No. 292/2009 of
Hon’ble Supreme Court dt. 26-3-2010

ExM7; Copy of order in SLP 385/2010 and 422/2010

dt. 15-1-2010
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New Delhi, the 20th October, 2011
S.0. 3256.—In pursvance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central

" Government hereby publishes the Award (Ref. No. LCID-

128/2003) of the Central Government Industrial Tribunal-
cum-Labour Court, Hyderabad as shown inthe Annexure
in the Industrial dispute between the employers in relation
to the management of Survey of India and their workmen,
which was received by the Central Governiment on 20-10-
2011, '
[No.L-42025/9,/201 1R (DU)]
JOHAN TOPNQ, Under Secy.
. ANNEXURE
BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
AT HYDERABAD
Present . Shri Ved Prakash Gaur Presiding Gfficer
Dated the 8th day of September, 2011
Industrial Dispute L. C. No, 128/2003
Between :
Sri A, Madhavan Nair,
S/o Late Parameshwaran Nair,
R/o 19-2-68/ A, Kalyanpur, Uppal,
Hyderabad - 500039
AND
1. The Surveyor General of India,
Union of India, Surveyor General Office,
Survey of India, Hetibarkala,
Dehradun, U.P. State
2. The Director, Union of India,
South, South Eastern Circle (PMEP),
Survey of India, Uppal,
Hyderabad
3 The Chairman,
PC Canteen,
Survey of India, Uppal,

... Petitioner

Hyderabad - 500039 . .Respondents
Appearances:
For the Petitioner : M/s. P. B. Vijay Kumar and

P. Venkata Rana Summa,
Advocates
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For the Respondent: Sri P. Phalguna Rao,
Advocate

AWARD

This petitionunder Sec.2 A (2) of the L.D. Act, 1947
has been filed by Sri A. Madhavan Nair an alleged
employee of Surveyor General of India Office challenging
the order of dismissal dated 23-1-98 and to reinstate him in

‘the service with consequential service benefits.

2. It has been alleged by the Petitioner that he was
appointed as casual labour(Cook) in the canteen
maintained by Survey of India at Hyderabad on 4-9-1992.
He worked in that capacity till 23-1-1998 till his services
were disengaged. ‘

3. It is alleged that he was entitled for the
regularization but he was removed from service without
any notice or without following the provisions of Sec.25F
of the Industrial Disputes Act, 1947. It is alleged by the
Petitioner that he had put in service for more than 240
days in a year and he is entitled for regularization. Since he
was disengaged without following the principles of Sec.25F
of the Industrial Disputes Act, 1947, the termination of the
service is illegal and void ab initio. He made several
representations but no relief was awarded to him, finally
he filed O.A. before the Hon’ble Central Administrative
Tribunal bearing No.527/1998. The said O.A. was
dismissed on 6-5-1998 with the observation that the
Petitioner was not able to establish that he was employed
as casual labour as such, he was not covered by Hon’ble
Central Administrative Tribunal Act.

4. Aggrieved with the said order, Petitioner filed
petition No.22160 of 1998 before the Hon’ble 1igh Court
of A.P.,, Hyderabad. Said writ petition was withdrawn by
the Petitioner to pursue his remedies through Industrial
Disputes Act, 1947 on 29-1-2003. It is alleged that Survey
of India is having Production Centre wherein thousands
of maps are being produced as such, it is an industry. In
order to have the lunch and other facilities to the staff, the
Survey of India established a Canteen. Petitioner was
engaged to work there, Besides, the handing over notes
of the outgoing Managing Committee recorded the
commendable service rendered by workman, He moved
representation for regularization which remained pending,
in the mean time he was dismissed from service. Dismissal
order is bad in the eye of law, Respondent has not followed
prescribed procedure and as such, he prayed to quash the
dismissal order and to reinstate him into service with all
consequential benefits,

5. Respondent management Surveyor General of
India filed counter statement wherein he has alleged that
the allegation made in the claim staicment is {alse, baseless
and incorrect. The Petition is not maintainable and the
department of Surveyor General of India is not an industry
within the meaning of either Factory Act or Industry Act.
It is a Department functioning under the union of India as

such, no relief can be granted to the Petitioner by this

S A

T———— 1

Tribunal. The Petitioner himself has contended that he
was working in the canteen and he has made
correspondence with the canteen Department. He was not
a causai fabour of the Survey of India Department that is
Central Government establishment, The temporary permit
card issued to him was just to enable him to enter into the
Survey of India compound wherein the canteen is situated.
The Petitioner was not made arty payment from the
Government exchequer and he was not given grant of
temporary status under Government of India, Department
of Personnel & Training O.M. No.51016/2190-Estt.(C)
dated 10-9-1993. Hence, he is not entitled for the benefit of
the scheme.

6. It is further alleged that Petitioner was caught red
handed while pilfering some provisions from the canteen
on 19-1-1998. The matter was reported by the Manager to
the Chairman, production centre. Canteen in writing on
20-1-1998 with the signatures of witnesses. The managing
committee after conducting an emergency meeting took a
decision to remove the Petitioner from the service.
Accordingly, Petitioner was instructed not to attend to
the work from 23-1-1998. Petition has no force and deserves
to be dismissed.

7. Both the parties have lead their evidence in support
of their contentions.

8. Petitioner workinan has filed his affidavit in support
of his claim statement and has marked 10 documents
Ex.W 1 to W 10. The Respondent management has
produced Sri Man Mchan Saran, Manager(Junior) as
MW |, Smt. 8. Andalamma, Manager, Production Centre
Canteen as MW 2 and Sri D. Mohan Reddy, Bearer,
Production Centre Canteen as MW 3. Management has
also marked 22 documents Ex.M lto M 22.

9. The matter was listed for the arguments but none
of the parties appeared for making oral submissions. Since
the case pertains to the year 2003, 1 myself has pone
through the entire material available on the record and
have considered the relevant questions which arisen in
this case. This Tribunal has to consider the following
points:— . '

() Whether the action of management in not
following the provisions of Sec.25F of the
Industrial Disputes Act, 1947 is justified in the
present case or not?

(Il Whether the Petitioner is entitled for any relief
from this Tribunal or not?

10, Point No.(T): The Petitioner has alleged thathe is
an employee of the Survey of India as he was working in
ihe canteen which is controiled by the Surveyor General
of India. In his affidavit in chief he has stated that he was
appointed as casual labour w.e.f. 4-9-1992 in the canteen.
However, he has accepted in his cross examination that he
was appointed by the Management Committee of the
canteen but no appointment letter was filed by him. It was

. "‘W‘"“‘"‘“‘WW"’ L LI B auam m'm [ ICY N
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the duty of the Petitioner workman to prove that he was
appointed as casual labour. No doubt, the Survey of India
management in its counter statement has admitted that
the Petitioner has worked in the canteen and he was asked
not to come to the canteen for work on the ground of the
decision of the Board of Management Committee
meeting because the Petitioner has pilfered certain
provisions of canteen. The Petitioner has filed Ex. W3
handing over note of outgoing committee’s report of
Production Centre Canteen wherein the names of the
employees of the canteen and tiffin room is mentioned in
column’ A’ and’ B' At S1.No.2 it is mentioned that “in
addition to the above 9 employees the following three
casual labours are continuously being employed in the P
C canteen to partly supplement the shortage of the strength.
At S1.No.I “Sri A.M. Nair name finds place, from 4-9-1992
(Skilled @ Rs.64/- per day for full month including
Saturdays, Sundays and Holidays)”. This letter further
discloses that it was recommended that their services be
utilized by Md. Saleem, Senior Manager vide letter dated
15-7-1996. As such, though the Respondent management
has contended that the canteen is not a part of the Survey
of India Department the Petitioner’s document Ex. W2
which is a form calling the applicant from Employment
Exchange from the office of the Director, South Eastern
Circle, Survey of india, Hyderabad dated 19-9-1996 circular
No.C-4188/4.E.L1 (Canteen/SSEC) shows that the post of
Cook and Bearer and Assistant Manager was likely to be
filled by office of the Director of South Eastern Circle,
Survey of India. It proves that the canteen run in the
premises of the Survey of India’s office, is controlled by
Survey of India. Thereby it prove that the workers or
employees of the canteen are the employees of Survey of
India and the contention of the Respondent that the
Petitioner is not an employee of Survey of India is not
cotrect.

11. The Petitioner has filed Ex.WI1 to W3 to prove
that he has worked in the Centre Canteen since 1992, By
way of his affidavit and statement on oath he has stated
that he has worked for continuous six years in the canteen.
The claim of the Petitioner has not been denied. More
overt, there are documents produced by the management
Ex.M9 to M18 which prove that the Petitioner has been
working in the Respondent’s canteen from the vear 1992
upto 1998. Thus, even Petitioner was a daily wager or
casual labour he could not have been removed from the
service without following the proper procedure. In the
present case, the Respondent has not stated that they
have given any notice to the Petitioner or any enquiry
was held in the matter of alleged stealing of the provision
that is stealing of %2 Kg. Tuar Dal from the canteen store
as stated by Smt. Andalamma-MW?2 and Sri D. Mohan
Reddy-MW3 in their respective affidavits. In that case
proper enquiry was necessary for removing the Petitioner
frum the service but to the utter surprise of this Tribunal
no enquiry was held only Board’s meeting was held on

4000 GI/11—23

the alleged report of MW2 Smt. Andalamma as stated by,
the Respondent management and Petitioner was asked
not to come to duty from 23-1-1998.

12. The Petitioner was a canteen worker. He worked
in the canteen for six continuous years, there is a certificate
of Department that Petitioner is a honest and sincere
worker. In that event it was the duty of the management
before dismissing the Petitioner from the service or
disengaging the Petitioner from the service to hold an
enquiry and afford proper opportunity to the Petitioner to
present his case before the management. Not only that -
even if the Petitioner was a daily wage employee he worked
in the canteen for continuous six years meaning thereby
he has worked for more than 240 days in a year preceding
the date of his termination. In that case canteen being an
industry it was the duty and responsibility of the
management to give one month’s notice to the Petitioner
or in lieu of the notice one month pay with retrenchment
compensation as provided in Sec. 25F of the Industrial
Disputes Act, 1947, But nothing sort of this provision has
been complied with by the management as such, the action
of management in discharging the Petitioner from the
service is highly unjustifiable, illegal and unfair labour
practice as defined in Industrial Disputes Act, 1947. The
disengagement of the Petitioner from the service is
arbitrary, illegal and unjustifiable and deserves to be
quashed. Point No.1 is answered accordingly.

13. Point No. (IT) : From the evidence produced before
this Tribunal, this Tribunal has come to the conclusion
that the Petitioner was casual labour initially working on
daily wages and later on the monthly wages has been
removed from the service without following the due
process of the law and without complying with the
provisions of Sec. 25 H & F of Industrial Disputes
Act, 1947. He was not paid any retrenchment compensation
before termination of his services, no enquiry was held in
respect of the alleged charge of theft as such, the order of
termination is illegal, arbitrary, violative of principles of
natural justice and it amounts to unfair labour practice
and therefore it deserves to be quashed and Petitioner
workman is entitled to be re-engaged in the services but
without back wages because, the Petitioner was a cook,
he has rct been able to prove that after his disengagement

‘from service he was not been able 1o procure any

alternative employment or work of cooking as such, he is
not entitled for back wages. However, he will be reinstated
and he will be paid his wages from the date of his
reinstatement according to the rate prevailing on that datz.
Point No. (I1) is decided accordingly.

14. From the above discussion, this Tribunal has
come to the conclusion that the action of management of
Survey of India in dismissing the Petitioner Sri A.
Madhavan Nair.is illegal and unjustified. Hence, the
management is directed to reinstate the Petitioner into
service as casual labour (cook) without back wages within
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two months after publication of this award and he will be
paid wages from the date of his reinstatement according
to the rate prevalent on that date.

Dictated to Smt. P. Phani Gowri, Personal Assistant
transcribed by her comected by me on this the 8th day of
September, 2011.

) VED PRAKASH GAUR, Presiding Officer
Appendix of evidence
Witnesses examined for the Witnesses examined for the
WW I: Sri A, Madhavan NairMW 1: Sri Man Mohan
Saren
MW 2: Smt, S. Andalamma
MW 3: Sri D, Mohan Reddy
Documents marked for the Petitionar

EX.W1: Copy of hamding over note of outgoing
managing comimitiee.dt. .31-3-1994

EX.W2:  Copy ofithe requisition form calling applicants
from Employment Exchange dt. 19- 9-1996

EXW3: Copy of handing over note of outgoing
managing committee

EX.W4: Copy of Petitioner’s representation for
regularization dt. 30-12-97

EX.WS5:  Copy of identity card

EX.W6: Copy of scheme for grant of temporary status
and-reguiarization-of casunl workers dt. 10-9-93

EX.W7: Copy of forwarding latter to-the Dircctor, by
rendered by me and: Shyamkumar and.
P Saryanarayane.dd, | 7-3-1994

EX.W8 : Copy of notice dt. 25-3-1998

ExW9:  Original reply by the Respondent to Ex. W8

Ex.W10: Copy of order of the Hon'ble Division Bench

of the'Hon’ble High Court Permitting
Petitioner to approach Appellate Authority

Documents marked for the Respondent

EX.M1: Copy of report given by the Manager to the
Chairman, Production Centre Canteen
dt. 20-1-98

Ex.M2: Copy of extract of Minutes of emergency
meeting of the Board of Managing Committee
of the canteen

EX.M3: Copy oflegalnotice-dt: 25-3-9&

EX.M4: Copy of reply givem by the Chairman of the
centre-canteen tnEX. MG d: 75-3-9%

EX.M5: Capy of OANo. 528/9omthe file of Hon'ble:
Central Adwrinistosting Trilsunal

Ex.M#&: Copy of order dt. 6-3-9% passed im OA

Ne.527/199%

EX.M7: Copy of order dt.27-1-2003 passed in WP

No.22160 of 1998

Copy of aquittance reg. payment of wages to
WW1 for the m/o December, 1992

Copy of aquittance reg. payment of wages to
WW1 for the m/o January, 1993

Copy of aquittance reg. payment of wages to
WW1 for the m/o January, 1994

Copy of aquittance reg. payment of wages to
WW1 for the m/o January, 1995

Copy of aquittance reg. payment of wages to
WW1 for the m/o January, 1996 .

Copy of aquittance reg. payment of wages to
WW1 for the m/o January, 1997

Copy of aquittance reg. payment of wages to
WW1 for the m/o January, 1998

Copy of cash statement for the month of
January, 1995 of the PC Canteen

Copy of the scheme dt. 1-9-1993
Copy of letter dt. 19-11-1992

Copy of the bill dt. 3-8-1993

Copy of representation dt. 16-3 -1994
Caopy of letter dt. 21-4-1996

Copy of letter dt. 22-8-1994

Copy of letter dt.7-3-1995
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New Delhi, the 20th October, 2011

8.0. 3257.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 8/2011)
of the Central Government Industrial Tribunal-cum-Labour
Court, Jaipur as shown in the Annexure in the Industrial
Dispute between the employers in relation to the
manegement of Garrison Engincer and their workmen,
wiich was received by the Central Government on
20102811

EX.M8:

EX.M9:

EX.M10:

EX.M!1l:

EX.M12:

EX.M13 :

EX.M14:

EX.M15:

Ex M 16:
EX.MI17:
Ex.M18:
EX.M19;
EX. M20-:
EX. M2}
EX.M22:

[No. L-1301 1/52010-IR (DU)]
JOMAN TOPNO, Under Secy.



[ I—8vE 3(ii)]

ST T AT T 12, 201 1740 21, 1933 8387

ANNEXURE
TRIBUNAL-CUM-LABOUR COURT, JAIPUR
Present : N. K. PUROHIT, Presiding Officer
L D.82
The Secretary

M. E. S. Employees Union
Hanuman Hatta, Gati Ne. 1,

Bikaner.
V/s
The Gerrison Engineer (North)
M. E. 8., Bikaner.
AWARD
19-9-2011

1. The Central Government in exercise ofthe powers
conferred under clause (d) of sub-section 1 awd 2(A) of
Section 10 of the Industrial Disputes Act 1947 has referved
the following Industria! dispute to this tribunal for
adjudication which is as under :—

“Whether the action of'the Management of Garrison

Engineer(N), M. E. S., Bikaner by not removing

discrepancies from GPF Accountof Shri Vijay Singh,

Mazdoor is legal and justified? what reiaef the

workman is entitled t0?”

2. Pursuant to the receipt of the reference, the
registered nofices were issued to both the parties. On
perusai of the acknowledgement receipt on record it
appears that the registered notices sent tothe parties-have
been served upon them but despite service of registered
notices none appeared on behalf of both the parites on
8-8-2011,29-8-201!, and 19-9-201 1. Therefore, the case was
reserved for passing award.

3. The applicant union has not appeared to file its
claim statement despite service of registered notice. It
appears that the applicant union is not willing to contest
the case further. Under these circumstances, there is no
material on record for adjudication of the reference under
consideration on merits. Therefore “No Claim Award™ is
passed in this matter. The reference under adjudication is
answered accordingly.

4, Award as above.
N.K. PUROHIT Presldmgﬁﬁ'loer

W!Eﬁ:wﬂ,zom,zon

W, 3258, —3h fams Afefram, 1947 (1947
w 14) H 4N 17 ® FFE© ¥, 9y woen dwE
Bfefae fad o= & wawi % wag Frooe] ol e
FER ® W, swd ¥ fifte shafs fag 3 S8k
R siifie Afewn, waR ¥ vwe (ded wewm

38/2008) WY Wi T &, Sh H=ra TER R 20-10-2011
W Wy g o |
[¥. T®-42012/48/2007 -8 (1) ]
Ny Wi, thee 2Bi Oxtabor, 2001
SO, 329 in pursumce of ‘Section 17 of the
Induria] Tinpates Act, 1947 (14 of 1947), the Tontral
MMM(MM m
Oeut. m.ns«shm m*&em ‘nthe industrial
dispute berwoen the emplvers in reldtion to the
mansgement-of Desert Medicine Research Centre and their
on 20-10-2011.

No.L-42012/482007-IR(DU)]
JOHAN TOPNO, Under Secy.
Pywsomt : N. K. PUROHIT, Presiding Officer
Case No. 382008
Referonce No. L-42012/48/2007-IR (DU) dated : 31-1-2008
S/0 Shri Pyare Lal,
Harijan Basti, Masuriya Shauti Nagar,
Jodhpur.
Nis
1. Thhe Divector General
Bhartiya Rywrvigyan Anusandhan Parishad,
2. The Officer-in-charge
Desert Medicine Research Centre,
Presest:
For the workman : Sh.Gutab Raj Singhvi.
For the management : Sh.Mahendra Singh
AWARD
Date: 23-9-2011
1. The Central Government in exercise of the
powers conferred under clause (d) of Sub-section | &
2(A) of Section 10 of the Industrial Disputes Act, 1947
has referred the follewing Industrial dispute to this
tribunal fer adjudication which is as under :—
“Whether the workman Shri Raj Kumnar has worked
for 240 duys or more with the management of the
Desert Medicine Research Centre? If yes, whether
the action of the managoment in terminating his
services w.e.f. March, 2004 is legal and justified?
If not, to what relief the workman is entitled to?"
2. The workman has pleaded -in -his statement of
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claim that his mother was working as safai karamchari
under the employment of non-applicant. After death of
his mother he had continuously worked as daily wager
during period 2002 to 2004 and had performed the job of
safai karamchari. He has further pleaded that he had
worked more than 240 days in a year but in spite of this,
his services were terminated on 31-3-2004 in violation of
the provisions of the Industrial Disputes Act. The
workman has alleged that though he had worked
continuously during the said period but the management
deliberately did not pay for actual working days to show
broken period in his service. He has also pleaded that
his mother had died during service and he had worked
against the vacant post of safai karamchari which was

lying vacant due to death of his mother, He has pleaded

that his application for appointment on compassionate
ground was also not considered by the management.
The workman has prayed that management be directed
to reinstate him with all consequential benefits.

3. Disputing the claim, the management in its written
counter has averred that the workman was engaged as
daily wager on need basis and his wages used to be
paid from contingency fund; that he had been paid
wages for all those days on which he had actually
worked; that no appointment letter was ever issued to
him; that the workman did not work for more than 240
days in a calendar year; that workman's mother Smt.
Damu Devi was working as a safai karmachari who died
on 20-9-2000 and after her death the work of safai
karamchari was temporarily performed by the workman;
that the workman was informed about the order passed
in respect of his application for appointment on
compassionate ground; that non applicant is not an
industry and the claimant is not a workman as defined
U/s 2-1 of the 1.D.Act, therefore, the claim of the workman
deserves to be rejected.

4. In rejoinder, the workman has only reiterated his
earlier averments made by him in the claim statement,

5. In evidence, the workman has submitted his
affidavit and affidavits of two other witnesses Sh.Deepak
and Sh.Ishwar Khetani. In the rebuttal, the counter
affidavits of Dr. S.P.Yadav and Dr. Karamvir Singh have
been placed on record.

6. In documentary evidence, the workman has
produced copies of certain payment receipts and job
register for the period 2001 to 2004 whereas the
management has produced statement of working days of
the workman and copies of the payment vouchers in
support of their respective cases.

7. Heard both the parties and perused the written
arguments & relevant material on the record.

8. In view of the pleadings of both the sides the
following questions crop up for consideration:—

i  Whether the workman had worked

continuously during period from year 2002 to

He o T A TR L R 1L

2004 as daily wager and had worked for more
than 240 days during preceding 12 months
from the date of his alleged termination i.e.
31.32004?

ii. Whether the service of the workman were
terminated in violation of section 25-F of the
LD. Act?

ili. Relief.
Point No. L.

9. It is not in dispute that the mother of the
workman Smt.Damu Devi was working as safai karamchari
under the employment of the non-applicant who died on
20-9-2000. 1t jis also not in dispute that after the death
of his mother the workman had worked as daily wager
& had performed the job of a safai karamchari. The case
of the workman is that he had continucusly worked
during peried 2002 to 2004 and had completed 240 days
in a year whereas it has been contended on behalf of the
management that the workman was engaged as daily
wager for the job of safai karamchari as and when required
on need basis and he had never worked for 240 days in
a calendar year.

10. The learned representative on behalf of the
workman has contended that it has been admitted by
the management that post of a safai karamchari was
existing in the DMRC and after the death of the workman's
mother Smt. Damu Devi the post was lying vacant. He
has further contended that from the evidence of the
workman and witnesses Sh.Deepak and Sh. Ishwar
Khetani and record produced by the workman it is
established that the workman had continuously worked
during period 2000 to 2004 and he has also completed
240 days in a calendar year. But his services were
terminated without following the requirements under
Section 25-F of the L.D.Act. In this regard the learned
representative has placed his reliance on the job register
and payment vouchers. He has also contended that
workman was given assurance by the management that™
he would be regularized on the post of safai karamchari
therefore, in anticipation of the same he had worked
continuously during period 2000 to 2004, But the
management did not pay him for the actual days of work
put in by the workman and broken period have been
shown in the payment vouchers. It has been contended
that the work of cleaning is required to be performed
every day, Apart from this the management has failed to
establish that the job of safai karamchari was performed
by any other person in the aforementioned period.
Therefore, the statements of the management witnesses
that the services of the workman were taken as and
when required en need basis should not be relied upon.
It has further been contended that the workman was
entitled to be appointed as safai karmachari against
vacant post created due to the death of his mother
Smt. Damu Devi. The management witness Dr. Karamveer

1 WP 4 i ORI oty S IO et - bty < o RN
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Singh has not stated any reason for rejection of the
application of the workman for appointment on
compassionate ground. The learned representative has
also contended that since the termination of the workman
was in violation of the provisions u/s 25-F of the 1.D.
Act, the workman be reinstated with back wages.

11. Per contra, the learned representative on behalf
of the management submitted that the claim of the
workman has been denied by the management therefore,
it was for the workman to lead evidence to establish that
he had continuously worked for the period 2000 to March,
2004 or he had completed 240 days in preceding 12
months from the date of his alleged termination. But
from the record and oral evidence it is not established
that workman had worked uninterruptedly for the period
of one year or he had completed 240 days in preceding
12 months from the date of his termination therefore, the
compliance of Section 25-F of the 1.D. Act was not
required to be done.

12. To attract the provisions of Section 25-F of 1.D.
Act one of the conditions required is that the workman

is employed in any industry for a continuous period .

which would net be less than one year.

13, The expression ‘“‘continuous period” occur in
Section 25-F has been defined in Section 25-B of the 1.D.
Act. Under sub-section (1) of the Section 25(B), if a
workman has put in uninterrupted service of
establishment including the service which may
interrupted on account of sickness, authorize leave,
accident, a strike which is not illegal, a lock out or
secession of work that is not due to any fault on the
part of the workman shall be said to be in continuous
service for one year i.e. 12 months in respect of number
of days he has actually worked with interrupted service
permissible under sub-section (1) of Section 25(B).

14. Sub-section 2 of Section 25(B) of the LD. Act
says that even if a workman has not been in continuous
service for a period of one year as envisaged under sub-
section (1) of Section 25(B) of L.D. Act, he shall be deemed
to have been in such continuous service for a period of
one year if he has actually worked under the employer for
240 days in preceding period of twelve months from the
date of his termination. The said sub- section provides for
a fiction to treat a workman in continuous service for a
period of one year despite the fact that he has not rendered
uninterrupted service for a pericd of one year. In 1981 Lab
IC 806 Hon’ble Apex Court has elaborated the mode to
invoke the said fiction as follows:—

“In order to invoke the fiction enacted in sub
section (2)(a), it is necessary to determine first the
relevant date, i.e., the date of termination of service
which is complained of a ‘retrenchment’. After
that date is ascertained, move backward to a period
of 12 months just preceding the date of

retrenchment and then ascertain whether within
the period of 12 months, the workman has rendered
service for a .period of 240 days. If these three
facts are affirmatively answered in favour of the
workman, pursuant to the deeming fiction enacted
in sub-section 2(a), it will have to be assumed that
the workman is in continuous service for a period
of one year, and he will satisfy the eligibility
qualification enacted in section 25F.”

15. In the backgreund of the legal provisions and
principles set out above factual scenario in the present
case is to be examined,

16. The workman in his affidavit has deposed that
after death of his mother he was performing the job of
safai karamchari as daily wager. He had worked
continuously during period 2002 to 31-3-2004 but the
payments were made for intermittent period.

17. In support of his case the workman has
produced witnesses Sh. Deepak and Sh. Ishwar Khetani.

:The witness Sh. Deepak is a neighbourer of the workman

and witness Sh. Ishwar Khetani is working as driver in
DMRC. They have stated that workman had worked
during period 2000 to March, 2004.

18. The witness Sh. Deepak has stated that
occasionally he used to meet workman in his office. He
has also stated that he was present at the time of oral
termination of the services of the workman but in cross
examination he has stated that the workman himself told
him about his termination of service and his statement
in affidavit in this regard is not correct.

19. Witness Sh. Ishwar Khetani has stated that
services of the workman were discontinued in the month
of March, 2009 and at the titne of termination of his
services he was present there.

20. In documentary evidence workman has
produced photo copies of the job register said to be
maintained by the DMRC and applications submitted by
him for the payment of wages and payment receipts.

21. In rebuttal, the management witness
Dr. S.P.Yadav, Scientist (E) has stated that no appointment
letter was issued by the department. The services of the
workman as daily wager were taken on the need basis and
payments of the wages were made by the contingency
fund. The workman had never worked for 240 days in any
year. In cross examination he has stated that in the
statement submitted by the department the working days
have been shown on the basis of the work done by the
workman. He has also stated that no attendance register
was maintained. The Ex.W-I register which has been
produced by the workman is not an attendance register.
In the said register on the basis of the job performed by
the workman reports were used to be made by the
concerned employee and application submitted by the
workman were used to be verified from the register.
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22. The management witness Dr. Karamveer Singh
has stated as per payment vouchers and applications
submitted by the workman the payments were made to
the workman for following working days :

July, 2001 9 days applicationfreceipt dated
21-8-2001 (Ex-1)

July and Aug., 2001 16 days application/receipt dated

_ 26-9-2001 (Ex-2)
Aug., 2001 7 days application/receipt dated
17-9-2001 (Ex-3)
Dec., 2001 8 days application/receipt dated
14-1-2002 (Ex-~4)
Jan., 2002 12 days application/receipt dated
14-3-2002 (Ex-5)
Feb., 2002 6 days application/receipt dated
- 15-3-2002 (Ex-6)
March, 2003 19 days application/receipt .

March, 2003 (Ex-7)
Jan. and Feb., 2004 21 days application/receipt dated

1-3-2004 (Ex-8)

Feb. and March,2004 9 days  application/receipt dated
24-3-2004 (Ex-9)

March, 2004 17 days application/receipt dated
5-4-2004 (Ex-10)

23, The management witness Dr. Karamveer in his
cross has stated that the workman had not worked for
240 days in any year. He has also stated that the workman
was engaged in the year 2001 on daily wager and no
appointment letter was issued. He has also admitted that
register Ex-W-1 was maintained by the office and
statement Ex-M-1 was prepared on the basis of Ex-W-1
register. He has further stated that the statement was
prepared by the office and he did not verify the statement
on the basis of register. .

24. As per statement of working days (Ex-M-1)
submitted by the management, the total working days
of the workman are as under:—

Year 2001

July 9 days

August 7 days

December 8 days
24 days

Year 2002

January 12 days

February 6 days

July 19 days
37 days'

Year 2003

March 12 days
12 days

[ParT H—Skc. 3(ii)}

Year 2004

January - 7 days

February 19 days

March 2] days
47 days

25. On reckoning the aforesaid number of working
days shown in the statement Ex-M-1 by the management
total working days during years 2001 to 2004 come to
120 days only whereas according to the applications-
cum-payment receipts produced by the management {(Ex-
1 to Ex-10) total working days come to 124 days and
there is discrepancy in the total number of working
days.

26. In claim statement the workman has pleaded
that he had worked during period 2002 to March, 2004
but contrary to it he has deposed in his affidavit that he
had worked continuously during period 2000 to March,
2004, 1t appears that initially year 2002 was mentioned in
the claim statement but it was corrected as year 2002, He
has not mentioned any specific date or month of
engagement as daily wager in the year 2000. There is no
documentary evidence in support of his contention that
he was engaged in the year 2000 and had worked
continuously in the said year.

27. The workman has admitted that no appointment
letter was issued to him. He has also admitted that his
attendance was used to be marked in the job register
(Ex-W-1) by the staff of the block concerned and payment
was used to be made to him on the basis of said register.
The management witness Dr. Karamveer Singh has also
admitted this fact that such register was maintained by
the office and statement of the working days was prepared
on the basis of said register. It is not the case of the
workman that copy of the job register which has been
produced by him is incomplete or any record pertaining
to job register has been suppressed by the management.

28.The copies of the application-cum-receipt/
payment Ex-W-1 to Ex-W-10 which have been produced
by the management, have also been produced by the
workman. Apart from that the workman has also produced
the application-cum-receipts dated 14-5-2002 showing 30
working days in the months of February to April (page
183), 2002, receipt dated 10-7-2002 for showing 15 working
days in the months of May and June, 2002 (page 187),
receipt dated 11-7-2002 showing 8 working days in the
months of June and July, 2002 (page 191), receipt undated
showing 22 working days in the months of December,
2003 and January, 2004, receipt dated 31-3-2003 showing
12 working days in the month of March, 2003.

29. Upon scanning the job register Ex-W-1 and
payment vouchers produced by the workman it reveals
that he had worked during intermittent period from years
2001 to 2004. On scrutinizing the number of working
days figuring therefrom the total working days in the



[ 9PT [I—®vE 3(ii)]

AqRA F AT ;S 12, 201 1/F0EF 21, 1933 8391

respective years seem to be as under—

Year 2001
July 9 days
August 7 days
December 9 days
25 days
Year 2602
January 12 days
February 8 days
March 8 days
April 11 days
May I8 days
June 18 days
July 20 days
August 17 days
September 17 days
October 20 days
November 14 days
December 16 days
179 days
Year 2003
January 2 days
March 11 days
April 15 days
December 7 days
34 days
Year 2
January 22 days
February 19 days
March 17 days
58 days

30. As per documents placed on record by the
workman. it is evident that he had worked 25 days in
year 2001, 179 days in year 2002, 35 days in year 2003
and 58 days in year 2004. The statemnent of the workman
that he had continuously worked from the period 2000
to 31 March, 2004 does not find support from the record.
There are inconsistencies and contradiction in the
statements of the workman’s witnesses Sh. Deepak and
Sh. Ishwar Khetani and their statements do not find
support from the record. Their evidence is very feeble
and does not inspire to believe that the workman had
continuously performed the job of safai karamchari during
period 2000 to March, 2004,

31. From the working days shown in the job register
Ex-W-1 and payment receipts on the record it is evident
that the workman had not put in uninterrupted service for
a continnous period of one year. It is not the case of the

workman that interrupted period is on account of interrupted
service permissible under sub-section 1 of Section 25(B) or
he was in continuous service of the non-applicant for one
year within the meaning of said sub-section.

32. In reference order, no specific date of
termination is mentioned only month and year is
mentioned but the workman in his claim statement has
alieged that his services were terminated on 31-3-2004,
On reckoning the total working days during period
March, 2003 to 31-3-2004 as per record produced by the
workman they come to 91 days only therefore, even if
the said date is taken to be as correct the workman has
failed to establish that he had worked for at least 240
days during just preceding 12 months from the said date
of termination. The payment receipts/vouchers and
applications submitted by the workman for payments are
not in dispute. It is evident from the applications
submitted by the workman for payment of his wages
that the workman did not work continuously and wages
had been claimed for intermittent periods. Therefore, the
contention of the workman that broken periods were
deliberately shown by the management and actual
working days were not shown is not sustainable.

33. In view of the above discussions the workman
has failed to establish that he had worked uninterruptedly
for one year during period 2000 to March, 2004 as per
Section 25-B-1. The workman has also failed to establish
that as envisaged under Section 25(B)}(2) he had worked
for at least 240 days during just preceding 12 months
from the date of his alleged termination mentioned in the
claim statement i.e. 31 March, 2004. Therefore, this point
is decided against the workman.

Point No. 1L

34. Admittedly, neither notice nor any compensation
in lieu of notice was given to the workman but as per
finding on point no. I the workman has failed to establish
that he had rendered uninterrupted setvice for a year or
he had worked for 240 days or more during preceding 12
months from the date of his termination. Therefore,
provisions of Section 25-F of the 1.D. Act are not attracted
in the present matter.

Relief

35. Since, the findings on point no I & II are
against the workman and he has failed to establish that
his alleged termination was in violation of provisions of
Section 25-F of the L.D. Act and was unjustified and
illegal therefore, the workman is not entitled to any

relief. The reference under adjudication is answered
accordingly.

36. Award as above.

37. Let a copy of the award be sent to the Central
Government w's 17(1) of the 1.D. Act for publication.

N. K. PURGHIT, Presiding Officer
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[ | W@-11017/591 -3 (N, w1 ) ]
T, I e, ¥YFa afaa

New Delhi, the 24th October, 201§

5.0, 3259.—Whereas the Central Government
having been satisfied that the public interest so requires
that in pursuance of the provisions of sub- clause (vi) of
the clause {(n) of Section 2 of the Industrial Disputes Act,
1947 (14 of 1947), declared by the Notification of the
Government of India in the Ministry of Labour and
Employment dated
27-4-2011 the service in the Food Corporation of India (FC1)
which is covered by item 6 of the First Schedule to the
Industrial Disputes Act, 1947 (14 of 1947) to be a Public
Utility Service for the purpose of the said Act, for a period
of six months from the 27th April, 2011,

And whereas, the Central Government is of opinion
that public interest requires the extension of the said period
by a further period of six months.

Now, therefore, in exercise of the powers conferred
by the proviso to sub-clause (vi) of clause (n) of Section 2
of the Industrial Disputes Act, 1947, the Central Government
hereby declares the said industry to be a Public Utility
Service for the purposes of the said Act, for a period of six
months with effect from the 27th October, 2011.

[F.No.S-11017/5/91-IR (PL}]

A.C PANDEY, Jt. Secy.
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