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Statutory Orders and Notifications Issued by the Ministries of the Government of India
(Other than the Ministry of Defence)

=i, T freraa qun dem WA
( =it 3t wfdrgror fawr)
¢ fewelt, 24 WE, 2012
3, 1811, —BEY TIHI TAEEH ¢ Wiwan Hise,
1973 ( 1974 1 afufad . 2) H €0 24 F IT-UR (8)
F WeT vifEEEl W FW g S, T U §
femeht farety qfem ToT (.97, =) gR weafiE 7
SifE % R0 g0 g WY g ¥, e SR
srfeli/grdat o fafu g0 wenfoa qRde = erdedta
e § 1 e Q@ I o1 WHEl W WA
% for Facia awEl ) fadm o sfes @ s9 4

R .. arising out of these cases in the revisional or appellate
o courts established by law .—
S/Shri '
I orime e < 1.  Anang Pal Singh Chauhan
2 o e W 2. Iyoti Swaroop Sharma |
[t & 225/12/2012-T & €11} [F.No. 225/12/2012-AVD-1I]
ﬁa &9, s wfaa RAJIV JAIN, Under Secy.
1792 Gl1/2012 : ' {4293)

MINISTRY OF PERSONNEL, PUBLIC GRIEVANCES

AND PENSIONS
(Department of Personnel and Training)
New Delhi, the 24th May, 2012
§.0. 1811.—In exercise of the powers conferred by
sub-section (8) of Section 24 of the Code =f Cini sinal
Procedure, 1973 (Act No. 2 of 1974), the Central
Government hereby appoints following advocates as
Special Public Prosecutor for conducting the prosecution
of cases instituted by the Delhi Special Police
Establishment (CBI) in the State of Rajasthan at Jaipur as
entrusted to them by the Central Bureau of Investigation
in the trial courts and appeals/revisions or other matters
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T Haerm
( Trorem faamor)

(mmmwmmﬁ)
¢ fewelt, 21 wE, 2012

I, A, 1812, TR, YW (W9 + Yo
vl & fee wam) fram, 1976 % fam 10 2 31 frem
(4) % sgae o o fawm F frafafas wei,
e 80 vfovm & sifuw whafal 3 74 =1 srefows
A o X form B, ) srfrgfae i @ -

51 IR Ve, W Yo T g 9,
HeEr (3.9.)

[®1. /. T-11017/1/2012-F&-11]

R, . o, v frwe (v

MINISTRY OF FINANCE
(Dep_artment of Revenue)
(CENTRAL BOARD OF EXCISEAND CUSTOMS)
New Delhi, the 21st May, 2012

8.0. 1812.—In pursuance of Sub-rule {4} of Rule
10 of the Official Language (use for official purposes of
the Union) Rules, 1976, The Central Government hereby
notifies the following office of the Department of Revenue,
whereof more than 80% of the staff have acquired the
working knowledge of Hindi :—

Office of the Commissioner,
Central Excise, Customs & Service Tax,
Noida (U.P)

[F.No.A-1 1017/1/2012-Hindi-I]
R. N. TRIPATHI, Dy. Director (OL)

(meﬁwm)
¥ fewelt, 24 WE, 2012

WA, 1813, s w (faem uEy)
sfufEm, 1985 it W/ 6 B ST (2) F W 9T uwy
5 @1 39U (1) SR (2) W weT wiwEd = @ @
T, $RY TR, TIEN, 3Ry R T=9 ey
o =madie s €. e dgE w59 TeuR TEw
F H Al | o I 65 76 7 307 T WO T

! QUATTHIN & TWI5d ¥R 7% sropan arved s
™ T, T RS o e W, 90,000 ¥¢ (fraa) &
A o sheifier sk e Rl srier s
(WHARTHIR) F 1081 & w9 F Frge et £ |

(1. 9. 20 (02)/2002- 3MTH-I1 (7 1) |

(Department of Financial Services)
New Delhi, the 24th May, 2012

$.0. 1813.—n exercise of the powers conferred by
sub-section (1) and (2) of Section 5 read with sub-section
(2) of Section 6 of the Sick Industrial Companies (Special
Provisions) Act, 1985, the Central Government hereby
appoint Justice Shri A. Gopal Reddy, Retd. Judge, Andhra
Pradesh High Court as Chairman, Appellate Authority for
Industrial & Financial Reconstruction (AATFR) in the scale
of pay of Rs. 90,000 (fixed) with effect from the date of
assumption of the charge of the post or till the officer
attains the age of 65 years or till the abolition of AAIFR or
until further orders, whichever is the earliest.

[F. No. 20 (02)/2002-IF-11 (Vol.11I) ]
RAMAN KUMAR GAUR, Under Secy.
T feeedt, 31 ®E, 2012

F. A, 1814w ot Fm stfufrem, 1956
(155531 31) H URI 4 R0 W wiferrsll 71 i o6t g
FHA WER, TEN, 9ReE e s frm 2 vay

- e st SF. Tl W RAE 31-05-2013 7% ol

T e = oy wa w0 B fafa @ o
IR 7%, S o wER A, wlw e A fm o
Heay Frgw Fd &

[®1. . T-15011/02/2010-3t71-1 ]

T R, e, (dm)
New Delhi, the 31st May, 2012

8.0. 1814.—In exercise of the powers conferred by
Section 4 of the Life Insurance Corporation Act, 1956
(31 of 1956), the Central Government hereby appoints
Shri D. K. Mehrotra, Managing Director, Life Insurance
Corporation of India as the Chairman of Life Insurance
Corporation of India till 31-05-2013 i.e. the date of his
attaining the age of superannuation or until further orders,
whichever is earlier. '

{F.No. A-15011/02/2010-Ins. 1]
PRIYAKUMAR, Director (Insurance)

Tﬂ [ ] [AREIHE: | L LI 'Ilquw I - |u-fl i LI WLREUSL RRH RS o LT
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* 3. Western Boundary .

4. Northern Boundary

/ 48/18/09-% '

O¥FICE OF THE COMMISSIONER OF CENTRAL
EXCISE, CUSTOMS AND SERVICE TAX

(CALICUT COMMISSIONERATE)
Calicut, the 7th March, 2012
No. 1/2012-Customs-(N.T.)

8.0. 1815.—In exericse of the powers conferrec

- under Section 8(a) of the Customs Act, 1962 (152 of 1962)

1, V. Rama Mathew, Commissioner of Customs and Centra
Excise, Calicut, hereby approve the Inland Containe:
Depot, Mathilakam (in short ‘ICD Mathilakam’) situatec
at Mathilakam, Pappinivattam Village, Kodungalloor Taluk
Thrissur District {Location Co-ordinates—101714.52 N,
761012.05 E), as a place for loading of export goods and
for unloading of imported goods, subject to strict
observance of the relevant provisions of the Customs Act,
1962 and other instructions issued by the Central
Government and the Commissioner from time to time.

In exercise of the powers conferred under Section
8(b) of the Customs Act, 1962, 1 hereby further specify the
limits of Customs Area for ICD Mathilakam, comprising
8.4 Acres (33994 sq. mtrs.) in survey nos. 56/1, 56/2, 56/3,
56/4, 56/5 and 56/6 of Pappinivattam Village of
Kodungalloor Taluk, Thrissur District, Kerala, enclosed
with a boundary wall of ¢ Ft. height with barbed wire
fencing of 4 Ft. on the top and bound as under :—

Eastern Boundary wall
admeasuring 50.0 meters
adjoining private holding
- bearing Survey Number 53/4 of
Pappinivattam village.

1. Eastern Boundary

Southern boundary wall
admeasuring 277.72 meters
adjoining 3 meter wide road,
and beyond this the boundary
wall further extends by 54.73
meters adjoining private
holding at south-east end.

2. Southern Boundary

Western road side boundary
wall admeasuring 100.68 meters
adjoining NH-17. This
Boundary wall has in and Out
Gate of ICD.

Northern boundary wall
admeasuring 413.47 meters
adjoining 3.5 meter wide ad,
and beyond this the boundary
* wall further extends by 51.20
meters adjoining private
holding at north-casf end.
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The allocated UN/LOCODE (ICD Code) for ICD
Mathilakam is in TCR 6 and its Division Code is 4606.

Lo B |

[F. No. VIII/48/18/09-Cus.]

V.RAMA MATHEW, Commissioner

( et srymr )
| ¢ faweft, 22 w8, 2012

WA, 1816, ol et sitrE (o
W) B afufm, 1948 97 4w 2 # @ (F) B
17 % UHER TR ot T &7, 37 Ao T
22-5-2012 9 WRA % PG, 9E § TERF TR
Sferlt 3wt w1 e W @ fem Wi w5 € )

; [¥. . 4330/01/2006]
IR, #. YfEfear, s r wfas (Figen)

MINISTRY OF EXTERNAL AFFAIRS
(CPV DIVISION)
New Delhi, the 22nd May, 2012

;
|
i
!
i
L
|
|
[

8.0. 1816.—In pursuance of the clause (a) of the
Sgction 2 of the Diplomatic and Consular Officers (Oaths
d Fees) Act, 1948 (41 of 1948), the Central Government
hereby authorize Shri Sardar Singh, UDC Consulate
neral of India, Jeddah to perform the duties of Assistant
Consular Officers with effect from 22nd May, 2012.

{No.T. 4330/01/2006]

{ R. K. PERINDIA, Under Secy. (Consular)

foge darera
7% feweht, 18 7, 2012

| LI, 1817.—17-8-2006 i fergfan =7 deE
Fofteres o dhen firterss w1 anéen, ifen o < P
2006 % w1 wfsw, faege ifufram, 2003 (2003 1 36)
162 W1 3IU-URI (1) B WA Wifwal 1 WA w
, % WTHR TR T, . 30 T4, YoF e,
7 W fa. (Higwemee) =t sods fameeh §
37 uE wd % o dhyeemes 9 38 Fdee

e Sy friew w1 o frgea w0 ¥

374w Afuwrt dansmes gro wiver § fag g
&#fﬂ' % i steE WeRsReE % Frasonsday e

L

b
i

Yimemee # wafu wm@l v gt dgg wierene §
w5 fag@ Wi (Qen ©§ fem oToR © walu
ST fafaam, 2010 # fuif@ sfern 9 sar g=em §
g F1, Ay Teerel qun dem ORm =t % way
O wfwe. 1 T w4 oA 9 sl # freyw
W | '

% 9 ¥ Frp st diensmes ¥ 39 Wi w2y
T A e 76t g | :

T Ten fPriew 2 =7 4 fgw wfe # O
SIS EPT, o S FER T TEee anevas
Tl 31 U TR W 6 TR qu Fn w R R
TR W

(. H. 42/3/2010-3R 7% 3R]
Y waw, AR ufaq
MINISTRY OF POWER
New Delhi, the 18th May, 2012

§.0. 1817.—In exercise of the powers conferred by
sub-section (1) of Section 162 of the Electricity Act, 2003
(36 0£ 2003) read with Qualification, Power and Function

- of Chief Electrical Inspector and Electrical Inspectors

Rules, 2006 notified on 17-8-2006, the Central Government
hereby appoints Dr. B. Umesh Rai, Chief General Manager, -
Chennai Metro Rail Ltd, (CMRL) as Chief Electrical
Inspector till his tenure in CMRL, subject to the
qualification and condition mentioned in the above Rule.

The above mentioned officer shall exercise the
powers and perform his functions in respect of electrical
works, electrical installations and electrical rolling stock
in operation within the areas occupied by the CMRL or in
respect of works and all electrical installations under the
control of CMRL/belonging to CMRL as per the procedure
provided in Central Electricity Authority (Measures
relating to Safety and Electricity Supply) Regulations, 2010.

CMRL will ensure that the officer appointed as Chief
Electrical Inspector will not be Chief Electrical Inspector
in respect of the work assigned to him in CMRL.

The person appointed as Chief Electrical Inspector
shall undergo such training as the Central Government
may consider it necessary for the purpose and such
training shall be completed to the satisfaction of the
Government.

[F.No.42/3/2010-R &R]
ASHOK LAVASA, Addl. Secy.
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3 A2 een T afufm SR 36 W I9-4 (12) R Ve wRREl F1 v w5 g 7E s w @
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[, . TG qH-21(277)/2010]
. w1, Wi, rkeres, fafew am T
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| MINISTRY OF CONSUMER AFFAIRS, FOOP ANP PUBLIC PISTRIBUMON
T (Department of Consumer Affairs)
; . New Delhi, the 21st March, 2012

S.0. 1818.—Whereas the Central Government, after considering the report submitted to itby prescrived ssthority,
is satisfied that the model described in the said report (see the figure given below) is in conformity with the provisions of
the Standards of Weights and Measures Act, 1976 (60 of 1976) and the Standards of Weights and Measures (Approval of
Models) Rules, 1987 and the said model is likely to maintain its accuracy over periods of sustained use and to render
accyrate service under varied conditions;

Government hereby issues and publishes the certificate of approval of the model of non-automatic weighing
instqument (Table top type) with digital indication of High Accuracy (Accuracy class-11) of series “AWST" and with brand
‘name “ATKO” (hereinafier referred to as the said model), manufactured by M/s. Annan Weighing Systems, 7/5, 48th Street,
9th Avenue, Ashok Nagar, Chennai-83 and which$sassigned the approval mark IND/09/10/455, -

[ Now, thereforg,\in exercise of the powers conferred by sub-section (7) and (8) of Section 36 of the said Aet, the
Copd

The said model is a strain gauge type load cell based non-automatic weighing instrument (Table toptype) with a
maxjmum capacity 0f 30 kg. and minimum capacity of 100g. The verification scale interval (e) is 2g. It has a tare device with
a 10D per cent subtractive retained tare effect. The Li ght Emitting Diode (LED) display indicates the wei ghing result, The
instrument operates on 230 Volts, 50 Hertz alternative current power supply. '

Figure-1

(RN TH [T TR

j )
x ' 000" -
e L .‘é“ ‘L.l‘m

t

t

‘& _ Figure-2 : Schematic Diagram of the sealing provision of the model
&

Sealing is done on the display by passing sealing wire from the body of the display. The seal is connected by
wholg in base plate and top cover of display, then seal wire is passed through these two holes attached with seal. A typical
schematic diagram of sealing provision of the model is given above.

The instrument has external control to calibration. A dip switch has also been provided in A/D card/mother board
to digable access to external calibration. ‘

. Further, in exercise of the powers conferred by sub-section (12) of Section 36 of the said Act, the Central
Government hereby declares that this certificate of approval of the said model shal] also cover the weighing instruments-of
similpr make, accuracy and performance of same series with maximum capacity up to 50 kg. with verification scale interval
(n) inf the range of 100 to 1,00,000 for ‘e’ value of 1 mg. to 50 mg. and with verification scale interval (n) in the range of
5000[to 1,00,000 for ‘e’ value of 100 my . or more and with ‘e’ value of ]x 10%, 2 x10 or 5x10%; wherek is a positive or
negative whole number or equal to zero, manufactured by the same manufacturer in accordance with the same principle,
design and with the same materials with which, the said approved model Has been manufactured.

; [F. No. WM-21{277)/2010}
isgotor of Legal Metrology
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New Delhi, the 21st March, 2012

8.0. 1919.—Whereas the Central Government, after considering the report submitted to it by the prescribed
authority, is satisfied that the model described in the said report (see the figure given below) is in conformity with the
provisions of the Standards of Weights and Measures Act 1976 (60 of 1976) and the Standards of Weights and Measures
(Approval of Models) Rules, 1987 and the said model is likely to maintain its accuracy over periods of sustained use and to
render accurate service under varied conditions; o

Now, therefore, in exercise of the powers conferred by sub-section (7) and (8) of Section 36 of the said Act, the
Central Government hereby issues and publishes the certificate of approval of the model of non-automatic weighing
instrument (Table top type) with digital indication of Medium Accuracy {Accuracy class-III) of series “AWST-3" and with
brand name “ATKO” (hereinafter referred to as the said model), manufactured by M/s. Annan Weighing Systems, 7/5 48th
Street, 9th Avenue, Ashok Nagar, Chennai-83 and which is assigned the approval mark IND/09/10/456;

The said model is a strain gauge type load cell based non-automatic weighing instrument (Table TopType) with
a maximum capacity of 30kg. and minimum capacity of 100g. The verification scale interval (e) is 5g. It has a tare device
with a 100 percent subtractive retained tare effect. The Light Emitting Diode (LED) display indicates the weighing result.
The instrument operates on 230Volts, 50Hertz alternative cusrent power supply.

Figure-1
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! e
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T
' ‘l L 1} LEADIGRRL
ARl | 1] ALT
Lo ""‘r:"* :——_.._..u._._:—_—_ o _--:_,l
T SEAL WRE . — i . :
| - JOTFOM OF $EALE
. ~ L EAD SQUARE
O, S

1
Figure-2 : Schematic Diagram of the sealing provision of the modet

~ Sealing is done on the display by passing sealing wire from the body of the display. The seal is connected by
whole in base plate and top cover of display, than seal wire is passed through these two holes attached with seal.
A typical schematic diagram of sealing provision of the model is given above. ' '

The instrument has external contro} to calibration. Adip switch has also been provided in A/T' card/mother board
to disable access to external calibration.

Further, in exercise of the powers conferred by sub-section (12) of Section 36 of the sa.? Act, the Central
Government hereby declares that this certificate of approval of the said model shall also cover the weighing instruments of
similar make, accuracy and performance of same series with maximum capacity up to S0kg. with verification scale interval
(n) in the range of 100 to 10,000 for ‘¢’ value of 100 mg. to 2g. and with verification scale interval (n} in the range of
500 to 10,000 for ‘¢’ value of 5g. or more and with ‘e’ value of 1x 10, 2 x 10%or 5x10*, wherek is a positive or negative
whole number or equal to zero, manufactured by the same manufacturer in accordance with the same principle, design
and with the same materials with which, the said approved modelhas been manufactured.

[F. No. WM-21(277)2010]
B. N. DIXIT, Director of Legal Metrology
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New Delhi, the 21st March, 2012

8.0. 1820.—Whereas the Central Government, after considering the report submitted to it by prescriBedauthoﬁty,
is satisfied that the model described in the said report (see the figure given below) is in conformity with the provisions of
the Standards of Weights and Measures Act 1976 (60 of 1976) and the Standards of Weights and Measures (Approval of
Models) Rules, 1987 and the said model is likely to maintain its accuracy over periods of sustained use and to rendev
accurate service under varied conditions; :

Now, therefore, in exercise of the powers confersed by sub-sections (7) and (8) of Section 36 of the said Act, the
Central Government hereby issues and publishes the certificate of approval of the model of non-automatic weighing
instrument (Platform type) with digital indication of medium Accuracy (Accuracy class-IIT) of series “AWSP” and with
brand name “ATKO” (hereinafter referred to as the said model), manufactured by M/s. Annan Weighing Systems, 7/5
48th Street, 9th Avenue, Ashok Nagar, Chennai*83 and which is assigned the approval mark IND/09/10/457; '

The said model is a strain gauge type load cell based non-automatic weighing instrument (Platform type) with a
maximum capacity of 1000kg. and minimum capacity of 2kg. . The verification scale interval {e) is 100g, It has a tare device
with a 100 percent subtractive retained tare effect. The Light Emitting.Diode (LED) display indicates the weighing result.
The instrument operates on 230Volts, 50Hertz alternative current power supply.

Figure-1

- .
g . . st
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Figure-2 : Schematic Diagram of the sealing provision of the model,

Sealing is done on the display by passing sealing wire from the body of the display. The seal is connected by
whole in base plate and top cover of display, than seal wire is passed through these two holes attached with seal.
A typical schematic diagram of sealing provision of the model is given above.

The instrument has external control to calibration. Adip switch has also been provided in A/D card/mother board
to disable access to external calibration. :

Further, in exercise of the powers conferred by sub-section ( 12) of Section 36 of the said Act, the Ceniral
Government hereby declares that this certificate of approval of the said model shall also cover the weighing instruments of
similar make, accuracy and performance of same series with maximum capacity above 50kg. and up to 5000kg. with
vetification scale interval (n) in the range of 500 to 10,000 for ‘e’ value of 5g. or more and with ‘e’ value of 1x I0%, 2 x10%
or 5x10%, wherek is a positive or negative whole number or equal to zero, manufactured by the same manufacturer in
accordance with the same principle, design and with the same materials with ‘which, the said approved model has been

o {F. No. WM-21(277)/2010]

manufactured. :

B. N. DIXIT, Director of Legal Metrology .
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New Delhi, the 21st March, 2012

§.0. 1821.—Whereas the Central Government, after considering the report submitted to it by prescribed authority,
b satisfied that the model described in the said report (see the figure given below) is in conformity with the provisions of
ﬁe Standards of Weights and Measures Act, 1976 (60 of 1976) and the Standards of Weights and Measures (Approval of -

Jt s

odels) Rules, 1987 and the said model is likely to maintain its accuracy over periods of sustained use and to render
curate service under varied conditions:

Now, therefore, in exercise of the powers conferred by sub-secti(_ms (7)and (8) of Section 36 of the said Act, the

Gentral Government hereby issues and publishes the certificate of a?)roval of the model of non-automatic weighing
gﬁchine (Mechanical Platform) of medium Accuracy (Accuracy class-III) of series “SSP” and with brand name “SUPER

AR (hereinafter referred to as the said model), manufactured by M/s. Sandhu Scale Company, Guru Nanak Nagar,
hawanigarh Road, Sarmara (Punjab)- 147101 and which is assigned the approval mark IND/09/11/71 4

The said model® is a mechanical non automatic weighing instrument with compound leavers and position of
Iluilibrium is obtained by placing proportional weights on steel yard with a maximum capacity of 300kg. and minimum
pacity of 2kg. The verification scale interval (e) is 100g.

aQ o

Figure-1 Model

Further, in exercise of the power conferred by sub-section (12) of Section 36 of the said Act, the Central
Gdvernment hereby declares that this certificate of approval of the said model shall also cover the weighing instruments
of pimilar make, accuracy and performance of same seri es with maximum capacity above 50kg. and up to 5000kg. with

ve¥ﬁcation scale interval (n) in the range of 100 to 10,000 for ‘e’ value of 100mg. 10 2g. and with number of verification scale

interval (n) in the range of 500 to 10,000 for ‘e’ valuc of 5¢3. ormore and with ‘¢’ value of 1x 0%, Z x10 or 5x10%, k being the
pogitive or negative whole number or equal to zero, marwfactured by the same manufacturer in accordance with the same
prificiple, design and with the same materials with which, the approved model has been manufactured.

[F. No. WM-21(219)/2010]
B. N. DIXIT, Director of Legal Metrology
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New Delhi, the 21st March, 2012

8.0. 1822.—Whereas the Central Government, afier considering the report submitted to it by the prescribed
authqrity, is satisfied that the model described in the said report (see the figure given below) is in conformity with the
provrons of the Standards of Weights and Measures Act, 1976 (60 of 1976)agéthe Standards of Weights and Measures

{App

oval ef Models) Rules, 1987 and the said model is likely to maintain its accuracy over periods of sustained use and to
accurate service under varied conditions; :

Now, therefore, in exercise of the powers conferred by sub-sections (7)and (8) of section 36 of the said Act, the
fal Government hereby: issues and publishes the certificate of approval of the model of non-automatic weighing
ment (Table top type) with digital indication of Medium Accuracy (Accuracy class-II) of series “VEW-30" and with
brand name “VISTA DIGITAL SCALE” (hereinafter referred toas the said model), manufactured by M/s. Vista Electronics,
B-50Giriraj Industrial Estate, Mahakali Caves Rd., Mumbai-93 and which is assigned the approval mark IND/09/10/418;

The said model is a strain gauge type load cell based non-automatic wei ghing instrument ( Table TopType) with a
maxigaum capacity of 30kg. and minimum capacity of 100g. The verification scale interval (e) is 3g. It has atare device
with 3 100 percent subtractive retained tare effect. The Light Emitting Diode (LED) display indicates the weighing result.
The instrument operates on 230Volts, 50Hertz alternative current power supply. '

Figure-1

L
b MERE

Figure-2: Schematic Diagram of the sealing provision of the model.

-Sealing is done on the display by passing sealing wire from the body of the display. The seal is connected by
whole{in base plate and. top cover of display, than seal wire is passed through these two holes attached with seal.
A typical schematic diagram of sealing provision of the model is given above.

The instrument has external control to calibration. A dip switch has also been provided in A/D card/mother board
to disgble access to external calibration.

Further, in exercise of the powers conferred by sub-section (12) of section 36 of the said Act, the Central
Govempment hereby declares that this certificate of approval of the said model shall also cover the weighing instruments of
similaf make, accuracy and performance of same series with maximum capacity up to 50kg. with verification scale interval
(n) in the range of 100 to 10,000 for ‘e’ value of 100mg. to 2g. and with verification scale interval (n) in the range of
500 {10,000 for ‘e’ value of 5g, or more and with ‘e’ value of 1x10¥, 2 x10%or 5XI0%, wherek is a positive or negative whole
numbgr or equal to zero, manufactured by the same manufacturer in accordance with the same principle, design and with
the same materials with which, the said approved model has been mamifactured.

[F. No. WM-21(258)/2010]
. B. N. DIXIT, Director of Legal Metrology
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New Delhi, the21§t March, 2012

5.0. 1823.—Whereas the Central Government, after considering the report submitted to it by prescribed authority,
is satisfied that the mode] described in the said report (see the figure given below} is in conformity with the provisions of
the Standards of Weights and Measures Act, 1976 (60 of 1976) and the Standards of Weights and Measures (Approval of
Models) Rules, 1987 and the said model is likely to maintain its accuracy over periods of sustained usg and to render
accurate service under varied conditions; < ».." « ., o7

-

Now, therefore, in exercise of the powers conferred by sub-sections (7) and (8) of gection 36 of the said Act, the
Central Govemment hereby issues and publishes the certificate of approval of the model; of non-automatic weighing
instrument (Platform Type) with digital indication of medium accuracy (Accuracy Class-1II) of series “VEW-1T” and with
brand name “VISTA DIGITAL SCALE” {hereinafter reforred to as the said model), manufactured by M/s. Vista Electronics,
B-50, Giriraj Industrial Estate, Mahakali Caves Rd., Mumbai-93 and which is assigned the approval mark IND/09/10/419.

The said model is a strain gauge type load cell based non-automatic weighing instrument (Platform Type) with a
maximum capacity of 1000 kg and minimum capacity of 2 kg. The verification scale interval (e) is 100g. It has a tare device
with a 100 per cent subtractive retained tare effect. The Light Emitting Diode (LED) display indicates the weighing result.
The instrument operates on 230 Volts, 50 Hertz alternative current power supply.

 Figure-1

Figure-2 : Schematic Diagram of the sealing provision of the model. _

Sealing is done on the display by passing sealing wire from the body of the display. The seal is connected by
hole in base plate and top cover of display, then seal wire is passed through these two holes attached with seal. A typical
chematic diagram of sealing provision of the model is given above, :

The instrument has external control to calibration. A dip switch has also been provided inND'card/mother board
disable access to external calibration. :

Further, in exercise of the powers conferred by sub-section (12) of Section 36 of the said Act, the Central
{Govemnment hereby declares that this certificate of approval of the said model shall also cover the weighing instraments of -
fimilar make, accuracy and performance of same series with maximum capacity above 50 kg and up to 5000 kg with
Yerification scale interval (n) in the range of 500 to 10,000 for ‘e’ value of Sg or more and with ‘e’ value of 1x 10% 2 x10%or
3x10%, where k is a positive or negative whole number or equal to zero, manufactured by the same manufacturer in
dccordance with the same i)rinciple, design and with the same materials with which, the said approved model has been
nanufactured. ‘

[F.No. WM-2 1(258)/3010]
B. N. DIXIT, Director of Legal Metrology
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New Delhl the 21st March, 2012

| $.0. 1824.—Whereas the Central Government after considering the report submitted to it by the prescribed
. authority, is satisfied that the model described in the said report (see the figure given below) is in conformity with the
provisions of the Standards of Weights and Measures Act, 1976 (60 of 1976) and the Standards of Weights and Measures
(Approval of Models) Rules, 1987 and the said mode is likely to maintain its accuracy over periods of sustained use and to
render accurate service under varied conditions;

Now, therefore, in e;erc:se of the powers conferred by sub-sections (7) and (8) of section 36 of the said Act, the
Central Government hereby issues and publishes the certificate of approval of the model of non-automatic weighing
instrument (Table top type) with digital indication of High Accuracy (Accuracy Class-TH of series “SWT” and with brand
name “SWASTIK” (hereinafier referred to as the said model), manufactured by M/s. Swastik Electronics, Marhwan, Varanasi,
U.P. and which is assigned the approval mark IND/09/10/420,

The said mudel is a strain gauge type load cell based non-automatic weighing instrument (Table top type) with a
maximum capacity of 30 kg. and minimum capacity of 100g. The verification scale interval (e) is 2g. Ithas a tare device with
a 100 per cent sybtractive retained tare effect. The Light Emitting Diode (LED) display indicates the weighing result. The
instrument operates on 230 Volts, 50 Hertz alternative current power supply.

Figure-1
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Figure-2 Schematic Diagram of sealing provision of the model.

| Sealing is done on the display by passing sealing wire from the body of the display. The seal is connected by
whole in base plate and top cover of display, then seal wire is passed through these two holes attached with seal. A typical
schemanc dmgram of sealing provision of the model is given above.

The instrument has external control to calibration. A dip switch has also been provided in A/D card/mother board
\to disable access to external calibration.

Further, in exercise of the powers conferred by sub-section (12) of Section 36 of the said Act, the Central
Government hereby declares that this certificate of approval of the said model shall also cover the weighing instruments of
sumlarmake accuracy and performance of same series with maximum capacity up to 50 kg. with verification scale interval (n)

in the range of 100 to 100,000 for ‘¢’ value of 1 mg. to 50 mg, and with verification scale interval (n) in the range of 5000 to

100,000 for ‘e’ vahie of 100 mg. ar more and with ‘e’ value of 1x I0%, 2 x10* or 510, wherekisa positive or negative whole

umber of equal to zero, manufactured by the same manufacturer in accordance with the same principle, design and with
e same materials with which, the said approved model has been manufactured.

: [F. No. WM-21(261)/2010]
| ' B. N. DIXIT, Director of Legal Metrology

" : : L R Ll T



(W I—ave 3(i)] JRE 1 TG : 57 2, 2012593 12, 1934 - 431

¢ faeett, 21 W, 2012

Lok A 1szs.—a?=mmm,ﬁ1%amﬁma:mzﬁw@aﬁqﬁqu%mwmﬁw%ﬁf
37 Fedd ¥ i wize (A & oTHhy @) e g W9 A Afafr, 1976 (1976 H60) T W2 3R W9 AEE
(mreEl 1 agAEa) frm, 1987 B SuH & srpey ¥ ol v aw F) e & i TR yam = oy F 3w wew
Funeda T @ sl fufv ot # SvgEa S R W @ . :

m:;m,wwm,maﬁaﬁmaﬁmssﬁwm(v)@tmm(s)mmmmmm@
el s ForeITER, A, ATOTE, A R gR1 fafifi wem qeeid (agria o 101) T queed ' e B
Swe Yo afew s Ao ST (RewT ) @ wiew @, fo wie A e € (P e
JveTe v uied ww T ¥) ol ot st faw o W Sh09/10/421 woqfe foran a8, srpme wo-T Wl
FRE : ‘

5o witse T g T YRR AR A SN S e SRR (e Tg) ¥ | vt st
T 1000 ¥, IR e e 2 foen, & 1 e A S0 () 100 1. % | T T Smiragert g & fawe
YRR ST WA g T # | T S T (eel). weet e wRom st R € 1 ST
230 e 3k 50 weSl e U feE W W FH w R '

Spfa- 1

, . -2 : WieE B W F@ W Ao T |
Mﬂmﬁﬁmwﬁmmm“tﬁﬁmﬂﬁWit?ﬁaﬁ‘m@mm%iﬂﬂz@t
mwﬁﬂﬂéﬂﬁﬂmﬂwﬁmmmﬁaﬁgw%lm_ﬁmmﬁﬁmwmmm
w1 S e ) B ' N
s 3l S 7% 15 %) gl 1 A Sfrie o g w i fg v wemm A | fe
fera it R T # . . =
_ aﬁ!mmmaﬁrﬁmﬂmseﬁmm)mmmﬁmmmﬁmwmmtﬁs

mmﬁmﬁwm-nammemm,m@‘m i wedt wrel @ frd I
mﬁammﬁﬁth«mwtﬁﬁﬁamm%ﬁﬁﬂmwﬁméﬁmﬁmmw&z‘fﬂ.a’r
5 . s sfuw ¥ WA S fag 500 @ 10,000 7 ®t T ¥ WG WIGHM e (T) sie 50 frm, | s ol
5000 .30, B WO WA SHA0S (TT) W W s g e € ol g EE 1x10 ¥, 2x10 ¥, sx10 %, F E S

IR A1 RO Yo T Y % waged ¥

[, ¥ T T2 (261)12010]
. 7. <, firers, fafers T fam



I r L - b

b R e o sl §

4312 . THE GAZETTE OF INDIA: JUNE 2, 20'12”,{ AlS

New Delb, the 215t March, 2012

8.0. 1825.—Whereas the Central Government, efter considering the report submitted to it by prescribed guthority,
is satisfied that the model described in the said report (see the figure givan below) is in conformity with the provisions of
the Standards of Weights and Measures Act, 1976 (60 of 1976) and the Standards of Weights and Measures (Approval of
Models) Rules, 1987 and the said model is likely to maintain its accurscy over periods of sustained use and to render
accuratesgervice under varied conditions; ' ‘ ;

1‘9\ , therefore, in exercise of the powers conferred by sub-sections (7) and (8) of section 36 of the said Act, the
Central Goﬁnment hereby issues and publishes the certificate of approval of the mode! of non-automatic weighing
instrument (Platform type) with digital indication of Midium Accuracy (Accuracy Class-IIl) of series “SWP"” and with brand
name “SWASTIK” (hereinafter referred to as the said model), manufactured by M/s. Swastik Electronics, Marhwan, Varanasi,
U.P. and which is assigned the approval mark IND/09/10/421. : : ’

The said model is a strain gauge type load cell based non-automatic weighing instrument (Platform type) with a
maximum capacity of 1000 kg. and minimum capacity of 2kg. The verification scale interval (e) is 100, It has & tare device
with a 100 percent subtractive retained tare effect. The Light Emitting Diode (LED) display indicates the woighing resuit.
The instrument operates on 230 Volts, 50 Hertz alternative current power supply.

i

Figure-1

— .

Figuro-2  Sghématic Disgra of sesbiug provision offhe model,
Sealing is done on the display by passing sealing wire from the body of the display. The seal is coapected by
whole in base plate and top cover of display, then seal wire is passed through thyse two holes attached with seal. A typical
schematic diagram of sealing provision of the model is given above. - S e ‘
The instrument has external control to calibration. A dip switch has also beer provided in A/D card/mother board
lto disable access to external calibration. - ' ’ . _
Further, in exercise of the power conferred by sub-section (12) of Section 36 of the said Act, the Central Government
y declares that this certificate of approval of the said model shall also cover the weighing instruments of gigpilar make,
curacy and performance of same series with maximum capacity above 50 kg. and upto 5000 kg. with vesiflggtion scale
(n} in the range of 500 to 10,000 for ‘¢’ value of 5g. or more and with ‘¢’ value of 1% 10, 2 x10% or 5x10%, where k’
8a positive or negative whole number or equal to zero, manufactured by the same manufacturer in accordancs with the
e principle, design and with the same materials with which, the said approved model has been mapufactyred.
' [F. No. WM-21(261)/2010]
B. N. DIXIT, Director of Legal  Metrology
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New Delhi, the 21st March, 2012

‘; 8.0. 1826.—Whereas the Central Government, after considering the report submitted to it by prescribed authority,

1§ satisfied that the model described in the said report (see the figure given below) is in conformity with the provisions of

e Standards of Weights and Measures Act, 1976 (60 of 1976) and the Standards of Weights and Measures (Approval of

odels) Rules, 1987 and the said modei is likely to maintain its accuracy over periods of sustained use and to render
apcurate service under varied conditions;

[ Now, therefore, in exercise of the powers conferred by sub-sections (7) and (8) of Section 36 of the said Act, the

entral Government hereby issues and publishes the certificate of approval of the model of non-automiatic weighing
strument (Platform type) with digital indication of High Accuracy {Accuracy Class-III) of series “APS-1T* and with brand
me “ANGEL” (hereinafter referred to as the said model), manufactured by M/s. Micas Industries Pvt. Ltd.,
hmd 9 Block, Dhanlaxmi Nagar, Bhanpuri, Ra1pur—493221and whlclﬁs assigned the approval mark IND/09/10/451,

| The said model is a strain gauge type load cell based non-automat:c weighing instrument (Platform type) with a
n&aximum capacityof 1000 kg. and minimum capacity of 2kg. The verificatigp scale interval (¢) is 100g. It has a tare device
}J,ilth a 100 percent subtractive retained tare effect. The Light Emitting Diode (LED) display indicates the weighing result.

€ instrument operates on 230 Volts, 50 Hertz alternative current power supply.

I
;

Figure-1

Figure-2 : Schematic Diagram of the scalmg
provision of the model.

Sealing is done on the display by passing sealing wire from the body of the display. The seal is connected by
hole in base plate and top cover of display, then seal wire is passed through these two holes attached with seal, A typical

sthematic diagram of sealing provision of the model is given above.
&

The instrument has external control to calibration. A dip switch has also been provided in A/D card/mother board
t¢ disable access to external calibration.

F Further, in exercise of the power conferred by sub-section (12) of Section 36 of the said Act, the Central Govemment
reby declares that this certificate of approval of the said'model shall also cover the weighing instruments of similar make,
apcuracy and performance of same series with maximum capacity above 50 kg. and upto 5000 kg. with verification scale
interval (n) in the range of 500 to 10,000 for ‘e’ value of 5g. or more and with ‘e’ value of 1x I0¥, 2 x10% or §x10%, where ‘k’
ija positive or negative whole number or equal to zero, manufactured by the same manufacturer in accordance with the
spme principle, design and with the same materials with which, the said approved model has been manufactured.

R ' _ [F. No. WM-21(273)/2010}
B. N. DIXIT, Director of Legal Metrology
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New Delhi, the 22nd March, 2012

| 8.0. 1827.—Whereas the Central Government, after considering the report submitted to by prescribed authority,
15 satisfied that the model described in the said report (see the figure given below) is in conformity with the provisions of
e Standards of Weights and Measureﬂ"%’t,'l 976 (60 of 1976) and the Standards of Weights and Measuf®®(Approval of
odels) Rules, 1987 and the said model is likely to maintain its accuracy over periods of sustained use and to render
%cc'urate service under varied conditions;

% Now, therefore, in exercise of the powers conferred by sub-sections (7) and (8) of Section 36 of the said Act, the

entral Government hereby issues and publishes the certificate of approval of the model of non-automatic weighing

trument (Table top type) with digital indication of High Accuracy (Accuracy Class-II) of series “SSPTT” and with brand

e “BLACK SANSUI” (hereinafter referred o as the said model), manufactured by M/s. Black Sansui Electronic Weight,

Manzil, Behind Hotel Siddharth, C.A. Road, Gandhibag, Nagpur-440091 and which is assigned the approval mark IND/
/10/452.

&
The said model is a strain gauge type load cell based non-automatic weighing instrument (Table top type) with a
imum capacity of 30 kg. and minimum capacity of 100g. The verification scale interval {e) is 2g. It has a tare device with
100 per cent subtractive retained tare effect. The Light Emitting Diode (LED) display indicates the weighing result. The
ihstrument operates on 230 Volts, 56 Hertz alternative current power supply.

| Figure-]
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Figure-2 : Schematic Diagram of the sealing provision of the model.

Sealing is done on the display by passing sealing wife from the body of the display. The seal is connected by
hole in base plate and top cover of display, then seal wire is passed through these two holes attached with seal. A typical
hematic diagram of sealing provision of the model is giveh above.

t

;_ The instrument has external control to calibration. A dip switch has also been provided in A/D card/mother board
n? disabie access to external calibration. '

E Further, in exercise of the power conferred by sub-section (12) of Section 36 of the said Act, the Central Government
h¢reby declares that this certificate of approval of the said model shall also cover the weighing instruments of similar make,
a¢curacy and performance of same series with maximum capacity up to 50 kg. with verification scale interval (n) in the range
of 100 to 100,000 for ‘e’ value of Img to 50 mg. and with verification sacle interval (n) in the range of 5000 to 100,000 for ‘e’
vilue of 100 mg. or more and with‘e’ value of 1+ 0% 2 <10 or $¥I0%, wherekisa positive or negative whole number or equal
tq zero, manufactured by the same manutficturer n accordance with the same principle, design and with the same materials

tith which, the said approved model has been manufactured.

i [F. No. WM-21(265)/2010]

t

f B. N. DIXIT, Director of Legal Metrology
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New Dell}i! the 22nd March, 2012

§.0. 1828.—Whereas the Central Government, after considering the report submitted to it by prescribed authority,
is satisfied that the model described in the said report (see the figure given below) is in conformity with the provisions of
the Standards of Weights and Measures Act, 1976 (60 of 1976) and the Standards of Weights and Measures (Approval of
Models) Rules, 1987 and the said model is likely to maintain its accuracy over periods of sustained use and to render
accurate setvice under varied conditions;

Now, therefore, in exercise of the powers conferred by sub-sections (7) and (8) of Section 36 of the said Act, the
Central Government hereby issues and publishes the certificate of approval of the model of non-automatic weighing

‘instrument (Table top type) with digital indication of High Accuracy (Accuracy Class-III) of series “SSPT” and with brand

name “BLACK SANSUT” (hereinafter referred to as the said model), manufactured by M/s. Black Sansui Electronic Weight,
Jafar Manzil, Behind Hote! Siddhart, C.A. Road, Gandhibag, Nagpur-440091 and which is assigned the approval mark INTY/
09/10/453,

The seid model is a strain gauge type load cell based non-automatic weighing instrument (Table Tep Ttype) with
a maximum capacity of 30 kg, and minimum capacity of 100g. The verification scale interval () is 5g. It has a tare device with
a 100 per cdnt subtractive retained tare effect. The Light Emitting Diode (LED) display indicates the weighiag resujt. g3
instrument operates on 230 Volts, 50 Hertz alternative current power supply.

|v\

Figure-1

. "‘_ 3?"“\‘0.? Soa s
[ ]
—_— T !
— Ly SEAL mag
N R
! ! t-.r-.im." 1 E‘wummr
) el “'. Y
AU L - ::_--~T”m;_“__ ’
“lE . § )
$ e s s

Figure-2 : Schematic Diagram of the sealing provision of the model.

‘Sealing is done on the display by passing sealing wire from the body of the display. The seal is connected by
whole in base plate and top cover of display, then seal wire is passed through these two holes attached with seal. A typical
schematic diagram of sealing provision of the model is given above. o

The instrument has external control to calibration. A dip switch has also been provided in A/D card/mother board
to disable access to external calibration.

Further, in exercise of the power conferred by sub-section (12) of Section 36 of the said Act, the Central Government
hereby declares that this certificate of approval of the said model shall also cover the weighing instruments of similar make,
accuracy and performance of same series with maximum capacity up to 50 kg. with verification scale interval (n) in the range
of 100 to 10,000 for ‘e’ value of 100 mg. to 2 mg. and with verification sacle interval {n) in the range of 500 to 10,000 for ‘&’
value of 5g. or more and with‘e’ value of 1x 10, 2 x10%or 5x10%, where kisa positive or negative whole number or equal
to zero, manufactured by the same manufacturer in accordance with the same principle, design and with the same inaterials

with which, the said gpproved model has been manufactured.
o [F. No. WM-21(265)/2010}
B. N. DIXIT, Director of Legal Matsologs
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New Delhi, the 22nd March, 2012

§.0. 1829.—Whereas the Central Government, after considering the report submitted to it by prescribed authority,
is satisfied that the model described in the said report (see the figure given below) is in conformity with the provisions of
the Standards of Weights and Measures Act, 1976 (60 of 1976) and the Standards of Weights and Measures (Approval of
Models) Rules, 1987 and the said model is likely to maintain its accuracy over periods of sustained use -and to rendeér
accurate service under varied conditions;

Now, therefore, in exercise of the powers conferred by sub-sections (7) and (8) of Section 36 of the said Act, the
Central Government hereby issues and publishes the certificate of approval of the model of non-automatic weighing
instrument (Platform Ttype) with digital indication of Medium Accuracy (Accuracy Class-1II) of series “SSPF” and with
brand name “BLACK SANSUI” (hereinafter referred to as the 8aid model), manufactured by M/s.Black Sansui Electronic
Weight, Jafar Manzil, Behind Hotel Siddhart, C.A. Road, Gandhibag, Nagpur-440091 and which is assi gned the approval
mark IND/09/10/454,

The said model is a strain gauge type load cell based non-automatic weighing instrument {Platform Ttype) with a
maximum capacity of 1000 kg. and minimum capacity of 2kg. The verification scale interval (e) is 100g. It has a tare device
with a 100 percent subtractive retained tare effect. The Light Emitting Diode (LED) display indicates the weighing result.
The instrument operates on 230 Volts, 50 Hertz altemnative current power supply.

Figure-1
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Figure-2 : Schematic Diagram of the sealing provision of the model.

~ Secaling is done on the display by passing sealing wire from the body of the display. The seal is connected by
whole: in base plate and top cover of display, then seal wire is passed through these two holes attached with seal. A typical
bchernatic diagram of sealing provision of the model is given above.

| The instrument has extemal control to calibration. A dip switch has also been provided in A/D card/mother board
o clisable access to external calibration. ) '

t
i

Further, in exercise of the power conferred by sub-section (12) of Section 36 of the said Act, the Central Government
1ereby declares that this certificate of approval of the said model shall also cover the weighing instruments of similar make,
«ccuracy and performance of same series with maximum capacity above 50 kg.and up to 5000 kg. with verification scale
nterval (n) in the range of 500 to 10,000 for ‘e’ value of 5g. or more and with ‘e’ value of ' 1x 10, 2 x10¥ or 5x10*, where ‘k’
a positive or negative whole number or equal to zero, manufactured by the same manufacturer in accordance with the
¢ principle, design and with the same materials with which, the said approved model has been manufactured.

[F. No. WM-21(265§2916]
B. N. DIXIT, Director of Legal Metrslogy )
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| - | New Delti, the 26th March, 2012

¢ dhe Contral Government, afier considering the report mued to it by the presc

m&‘m —— il modé] described in ther84id report (see the figure given béldw) is in confor ;
‘,?".!n : Ofmw

i} Metrology Act, 2009 (1 of 2010) and the Legal Metrology (Approval of Models) Rules; 2841 158 it

a§id model is likely to maintain its accuracy over periods of sustained use and to render accurate service under varted
chnditions; ,
Now, therefore, in exercise of the powers conferred by section 22 of the Legal Metology Act, 2009 (1 of 2010) read
- with sub-rule (6) of rule 8 and sub-rule (4) of rule 11 of the Legal Metrology (Approval of Models) Rules, 2011, the Central

(Jovemment hereby issues and publishes the certificate of approval of the model of non-automatic weighing instrument
able top-multi scale interval type) with digital indication of High'Accuracy (Accuracy Class-11) of series “RMJ” and wi
and name “RANI RANGE” (hereinafter referred to as the said model), manufactured by M/s. Rani Marketing, 10/H/T¥,

puth Sealdah Road, Nr Beliaghata Chunapatty, Kolkata-700015, West Bengal and which is assigned the approval mark
RWE/09/11/537. '

The said model is a strain gauge type load ceil based non-automatic weighing instrament (Table top-multi scale
igferval type) with a maximum capacity of 30 kg. and minimum capacity of 25g. The verification scale interval (¢) is 0.5g.up
q&kg., above 6 kg and up-to 30 kig is 2g. It has a tare device with a 100 per cent subtractive retained tare effect. The Light
ji mifting Diode (LED) display indicates the weighing result. The instrument operates on 230 Volts, 50 Hertz alternative

jibod

Figure-1
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- Figure-2 : Schematic Diagram of ses$isg provision of the model.

e

ing: ugﬂpm the display by passing sealing wueﬂmn the body of the display. The seal is connected by
ate and top cover of display, then seal wire is passed through these two Holes attachéd with seal. A typical

schematic diagram of sealing provision of the model is given above.

The instrument has external control to calibration. A dip switch has also been provided in mother board te disabie
adcess to external calibration.

Further, in exercise of the power conferred by sub-rule (9) of rule 8 of the Legal Metrology (Approval of Models)
Ruyles, 2011, the Central Government hereby declares that this certificate of approval of the said model shall also cover the

ighing instruments of similar make, accuracy and performance of same series with maximum capacity up to 50 kg.with
varification sacle interval (n) in the range of 100 to 100,000 for ‘e’ value of 1 mg. to 50mg. and with verification scale interval
( range of 5000 to 100,000 for ‘e’ value of 100 mg. or more agd with ‘e’ value of .1x10%, 2 x16% or 5xI0%, where °k’ is
i ogative whak ar esame manmfacturer inaccordarice with the same

materials with whtck, i
' . [F.No. WM-21(275)/2011)
B. N. DIXIT; Director of Legal Metrology
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New Delhi, the 26th March, 2012

| 8.0. 1831.—Whereas the Central Government, after considering the report submitted to it by the prescribed

uthority, is satisfied that the model described in the said report (see the figure given below) is in conformity with the

revisions of the Legal Metrology Act, 2009 (1 0£2010) and the Legal Metrology (Approval of Models) Rules, 2011 and the
id model is likely to maintain its accuracy over periods of sustained use and to render accurate service under varied
gonditions; B )

I; Now, therefore, in exercise of the powers conferred by Section 22 of the Legal Metrology Act, 2009 (1 of 2010) read
ith sub-rule (6) of rule 8 and sub-rule (4) of rule 11 of the Legal Metrology-(Approval of Models) Rules, 2011, the Central
overnment herebyissues and publishes the certificate of approval of the mode!l of non-automatic weighing instrument
able topsmulti scale interval type) with digital indication of medium accuracy (accuracy class-II1) of series “RMT" and
ith brand naime “RANI RANGE” (hereinafier referred to as the said model), manufactured by M/s. Rani Marketing, 10/H/
4, South Sealdah Road, Nr Beliaghata Chunapatty, Kolkata-700015, West Bengal and which is assigned the approval mark

/09/11/538; -

The said model is a strain gauge type load cell based non-automatic weighing instrument (Table top-multi scale

ifiterval type) with a maximum capacity of 30 kg. and minimum capacity of 20g. The verification scale interval (¢)is 1g. upto

Okg., above 10 kg. and up to 30 kg is 5g. It has a tare device with a 160 per cent subtractive retained tare effect, The Light

mitting Diode (LED) display indicates the weighing result. The instrument operates on 238 Volis, 50 Hertz alternative
rrent power supply. 7

i Sibsginst of T Top grade; o T e g,

" Sl with
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Figure-2 Schematic Diagram of sealing provision of the model.

Seating is done on the display by passing sealinﬁ wire from the body of the display. The seal is connected by
. whole in base plate and top cover of display, then seal wire is passed through these two holes attached with seal. A typical
sghematic diagram of sealing provision of the model is given above.

The instrument has external control to calibration. A dip switch has also been provided in mother board to disable
adcess to external calibration.

Further, in exercise of the powers conferred by sub-rule (9) of rule 8 of the Legal Metrology (Approval of Models)
les, 2011, the Central Government hereby declares that this certificate of approval of the said model shall also cover the
weighing instruments of similar make, accuracy and performance of same series with maximum capacity up to 50 kg. with
vgrification scale interval (n) in the range of 100 to 10,000 for ‘e’ value of 100 mg. to 2 g. and with verification scale interval
() in the range of 560 to 10,000 for ‘e’ value of 5 g. or more and with ‘e’ value of 1x 105, 2 x10* or Sx10%, wherekisa positive
ofjnegative whole number or equal to zero, manufactured by the same manufacturer in accordance with the same principle,
ign and with the same materials with which, the said approved model has been manufactured.

= | [F. No. WM-21(275)2011]
B. N. DIXIT, Director of Legal Metrology
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5.0. 1832.—Whereas the Central Government, after considering the report submitted to it by the prescribed
authiority, is satisfied that the model describéd in the said report (see the figure given below) is in conformity with the
proyisions of the Legal Metrology Act, 2009 (1 0f2010) and the Legal Metrology (Approval of Models) Rules, 2011 and the
said|mode] is likely to maintain its accuracy over periods of sustained use and to render accurate service under varied
conditions;

1 "
' . New Delhi, the 26th March, 2012 v

Now, therefore, in exercise of the powers conferred by Section 22 of the Legal Metrology Act, 2009 (1 of 2010) read

with sub-rule (6) of rule 8 and sub-rule (4) of rule 11 of the Legal Metrology (Approval of Models) Rules, 2011, the Central -
Go hereby issucs and publishes the certificate of approval of the Model of non-automatic weighing instrument

(Platform Type) with digital indication of medium accuracy (accuracy class-III) of series “RMP” and with brand name

‘ RANGE" (hervinafter referred to as the said model), manufactured by M/s. Rani Marketing, 10/H/14, South Sealdah

» Nr Beliaghata Chunapatty, Kolkata-700015, West Bengal and which is assigned the approval mark

/11/539;

i The said model is a strain gauge type load cell based non-automatic weighing instrument (Platform Type) with a
maxfmum capacity of 1000kg. and minimum capacity of 2kg. The verification scale interval (e} is 100g. It has a tare device-
witha 100 per cent subtractive retained tare effect. The Light Emitting Diode (LED) display indicates the weighing result.
The operates on 230Volts, S0Hertz alternative current power supply.

| Figure-1

| . Figure-2 : Schematic Diagram of sealing prbvision of the model,
z
Sealing is done on the display by passing sealing wire from the body of the display. The seal is connected by

é“ wholg in base plate and top cover of display, than seal wire is passed through these two holes attached with seal. A typical

tic diagram of sealing provision of the model is given above.

The instrument has éxternal control to calibration. A dip switch has also been provided in mother board to disable
to external calibration.

Further, in exercise of the powers confe&ed by sub-rule (9) of rule 8 of the Legal Metrology (Approval of Models)
Ruleg, 2011, the Central Government hereby declares that this certificate of approval of the said mode] shall also cover the
weighing instruments of similar make, accuracy and performance of same series with maximum capacity above 50kg. and up
kg. with verification scale interval (n) in the range of 500 to 10,000 for ‘e’ value of 5 g. or more and with ‘e’ value of
»'2 x10* or 5x10%, wherek is a positive or negative whole number or equal to zero, manufactured by the same
in accordance with the same principle, design and with the same materials with which, the said approved

has been manufactured,
B [F.No. WM-21 (275)/2011]
B. N. DIXTT, Director of Legal Metrology
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New Dethi, the 28th March, 2012

§.0. 1833.—Whereas the Central Government, after considering the report submitted to it by the prescribed
authority, is satisfied that the model described in the said report (see the figure given below) is in conformity with the
provisions of the Legal Metrology Act, 2009 (1 0£2010) and the Legal Metrology (Approval of Models) Rules, 2011 and the
said model is likely to maintain its accuracy over periods of sustained use and to render accurate service under varied
conditions;

Now, therefore, in exercise of the powers conferred by Section 22 of the Legal Metrology Act, 2009 (1 0f2010) read
with sub-rule (6) of rule 8 and sub-rule (4) of rule 11 of the Legal Metrology (Approval of models) Rules, 2011, the Central
Government hereby issges and publishes the certificate of approval of the mode! of the *Steel Tape Measure’ of (accuracy
Class-IT) with series “RAJA” and brand name ‘SKAN’ (herein referred to as said Model), manufactured by M/s Skanan
Hardware Private Limited, Chintu Pada, Bidco Estate, Mahim, Palghar-401404, District Thane, Maharashtra and which is
assigned the approval mark IND/09/11/459.

The said model is a steel tape measure of Maximum length 5m. and smallest division 1s of 1mm. which is used for
measurement of length. The width of the steel tape measure is 19mm. The results of measurements are indicated by
graduation lines on the steel tape.

Figure-1
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Figure-2 : Stamping provision

The verification stamp is given at the beginning of the steel tape measure as shown in the figure above.

Further, in exercise of the power conferred by sub-rule (9) of rule 8 of the Legal Metrology (Approval of Models)
Rules, 2011, the Central Government hereby declares that this certificate of approval of the said model shall also cover the
stee] tape measure of similar make, accuracy and performance of same series in the range 0f0.5m. to 10m. manufactured by
the same manufacturer in accordance with the same principle, desxgn and with the same materials with which, the said
approved Model has been manufactured.

[F. No. WM-21(264)2011]

B.N. DIXIT, Director of Legal Metrology
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New Delhi, the 28th March, 2012

8.0. 1834.—Whereas the Central Government, after considering the report submitted to it by the prescribed
authority, is satisfied that the model described in the said report (see the figure given below) is in conformity with the
provisions of the Legal Metrology Act, 2009 (1 0£2010) and the Legal Metrology (Approval of Models) Rules, 2011 and the
said model is likely to maintain its accuracy over periods of sustained use and to render accurate’ service under varied
conditions;

Now, therefore, in exercise of the powers conferred by Section 22 of the Legal Metrology Act, 2009 (1 0£2010) read
with sub-rule (6) of rule 8 and sub-rule (4) of rule 11 of the Legal Metrology (Approval of models) Rules, 2011, the Central
Government hereby issues and publishes the certificate of approval of the model of the ‘Fiber Glass Plastic Tape Measure’
of accuracy Class-III with series “FIBERSK AN” and brand name ‘SKAN’ (herein referred to as said Model), manufactured
by M/s Skanan Hardware Private Limited, Chintu Pada, Bidco Estate, Mahim, Palghar-401404, District Thane, Maharashtra
and which is assigned the approval mark IND/09/11/460. '

The said model is a fiber glass plastic tape measure of maximum length 15m. and smallest division is of 2mm. which
13 used for measurement of length. The width of the fiber glass plastic tape meaﬁgg is 13mm. The results of measurements
are indicated by graduation lines on the fiber glass plastic tape measure.

Figure-1

b TDBRE GLASS TARE MERSQ&E[ACL\'.CL%&--IHF

STMP A SERL

| Juunml T
@J,_ ]f; Iﬁ 13 z'm'.lii{
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Figure-2 : Stamping provision )

The verification stamp is given at the beginning of the fiber glass plastic tape measure as shown in the figure
above. :
Further, in exercise of the power conferred by sub-rule (9) of rule 8 of the Legal Metrology (Approval of Models)
Rules, 2011, the Central Government hereby declares that this certificate of approval of the said model shall also cover the.
fiber glass plastic tape measure of similar make, accuracy and performance of same series in the range of Sm. to 50m.
manufactured by the same manufacturer in accordance with the same principle, design and with the same materials with
which, the said approved Model has been manufactured. :

[F. No. WM-21(264)/2011]

B. N. DIXIT, Director of Legal Metrology
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New Delhi, the 28th March, 2012

S.0. 1838.—Whereas the Central Government, after considering the report submitted to it by the prescribed
avthority, is satisfied that the model described in the said report (see the figure given below) is in #dnformity with the
prpvisions of the Legal Metrology Act, 2009 (1 0£2010) and the Legal Metrology (Approval of Modefs) Rules, 2011 and the
d model is likely to maintain its accuracy over periods of sustained use and to render accurate service under varied
cdnditions; -
Now, therefore, in exercise of the pc?wers conferred by Section 22 of the Legal Metrology Act, 2009 (1 0£2010) read
th sub-rule (6) of rule 8 and sub-rule (4) of rule 11 of the Legal Metrology (Approval of models) Rules, 2011, the Central
vernment hereby issues and publishes the certificate of approval of the model of automatic gravimetric filling instrument
longing to accuracy class, X(x) where x-1 of series “S)” and with brand name “KISUIT” (hereinafter referred to as the said
1), manufactured by M/s. Maple Gourmet and Industries Private Limited, Unit No 7, Topaz Industrial Estate, 5. No. 84,
C, D, Village-Waliv, Sativali Road, Vassi (E), Thane-401208 and which is assigned the approval mark IND/09/11/529.

The said model is a strain gauge type load cell based automatic gravimetric filling instrument. It has maximum
chpacity of Skg. minimum capacity of 100g. and least scale interval () value of 5g. with speed range of 4 to 10 weighing per
inute and filling capacity range of 500g. to 5000g. depending upon the quantity and nature of the product. The light
iting diode (LED) indicates the weighing result. The instrument operates on 230Volts, 50Hertz alternative current power
pply. -

Figure-1

Lt PR

Figure-2 : Sealing Diagram of the sealing provision of the model.

Sealing is done on the display by passing sealing wire from the body of the display. The seal is connected by
whole in base plate and top cover of display, than seal wire is passed through these two holes attached with seal. A typical
schematic diagram of sealing provision of the model is given above.

The instrument has external control to calibration. A dip switch has also been provided in mother board to disable
access to external calibration.

Further, in exercise of the powers conferred by sub-rule (9) of rule 8 of the Legal Metrology (Approval of Models)
Rules, 2011, the Central Government hereby declares that this certificate of approval of the said model shall also cover the
weighing instruments of similar make, accuracy and performance of same series with filling capacity range from 500g. and
up to lSkg'. manufactured by the same manufacturer in accordance with the same principle, design and with the same '
materials with which, the said approved model has been manufactured.

(F. No. WM-21 (282)/2011]
B. N. DIXIT, Director of Legal Metrology
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New Delhi, the 29th March, 2012

8.0, i&’SG_.:-Whereas the Central Government, after considering the report submiited to it by the prescribed
authority, is Eétziﬁed that the model described in the said report (see the figure given below) is in conformity with the
visions of the Légal Metrology Act, 2009 (1 of 2010) and the Legal Metrology (Approval of Models) Rules, 2011 and the
said model is llkcly to maintain its accuracy over periods of sustained use and to render accurate service under varied
cqnditions;

Now, , in exercise of the powers conferred by Section 22 of the Legal Metrology Act, 2009 (1 0of2010) read
th sub-rule (6) of 1;ulp 8 and sub-rule (4} of rule 11 of the Legal Metrology (Approval of Models) Rules, 2011, the Central
Gpbvernment hereb}f pubhshes the certificate of approval of the model of non-automatic weighing instrument (Table top
¢) with digjtal mdlcatlon of medium accuracy {accuracy class-III) of serigs “DPT” and with brand name “DEEPA”
inafier refemedto as the said model}), manufactured by M/s. Deepa Welghmg Systems, #3, Y. V.R. Complex, B. B. Road,
lahanka, Bangaldre-560064 and which is assigned the approval mark IND/09/11/553. -

The said model is a strain gauge type load cell based non-ayptomatic weighing instrument (Table top type) with a
1mum city qf30 kg. and minimum capacitybf 100g. The venﬁcatzon scale interval (€) is 5g. It has a tare device with
sub twe retained tare effect. The Lﬁht Emlttmg Di (LE,D) display indicates the weighing resuit. The

: emeﬂ:? OVolts, 50Hertz alternative current power ﬁg 9 ;{

Flgtml “x

Fs

SEALIMA BT

Figure-2 : Schiematic Diagram of sealing provision of the model.

m% done on the display by passing sealing wire from the body of the display. The seal is connected by
ﬁfe‘m%iwﬂate and tep cover of display, then seal wire is passed through these two holes attached with seal. A typical
cheratic dlagram of sealing provision of the model is given above.

The instrument has external control to calibration. A dip switch has also been provided in mother board to disable
dccess to external calibration.

Further, in exercise of the powers conferred by sub-rule (9) of rule 8 of the Legal Metrology (Approval of Models)
ules, 2011, the Gentral Government hereby declares that this certificate of approval of the said model shall also cover the
ighing imstruments of similar make, accuracy and performance of same series with maximum capacity up to 50kg. and with
t cation scaéle mterval (n) in the range of 100 to 10,000 for ‘e value of 100mg. to 2g. and with verification scale intervel ¢

ifs W8 range of $90 to 10,000 for ‘e’ value of 5 g. ormore and with ‘c” value of 1x10%, 2 x10or 5x10*, wherekisa positive
r nogative whele number or equal to zero, manufactured by the same minufacturer in accordance with the same principle,
esign and with the same materials with which, the said approvod model has been manufactured.
- [F. No. WM-21(298)/2011]
B. N. DIXIT, Director of Legal Metrology
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New Delhi, the 30th March, 2012

§.0. 1837.—Whereas the Central Government, after considering the report submitted o it by the prescribed
aythority, is satisfied that the model described in the said report (see the figure given below) is in conformity with the
visions of the Legal Metrology Act, 2009 (1 of 2010} and the Legal Metrology (Approval of Models) Rules, 2011 and the
d model is likely to maintain its accuracy over periods of sustained use and to render accurate service under varied
canditions; _ e ‘

Now, therefore, in exercise of the powers conferred by Section 22 of the Legal Metrology Act, 2009 (1 of 201 O)read
sub-rule (6) of rule 8 and sub-rule (4) of rule 11 of the Legal Metrology (Approval of Models) Rules, 201 1, the Central
Gevernment hereby issues and publishes the certificate of approval of the model of non-automatic weighing instrument
(Platform type) with digital indication of medium accuracy (accuracy class-III) of series “CMCP” and with brand name
“QMMC" (hereinafter referred to as the said model), manufactured by M/s. Calcutta Machine Manufacturing Company, 14/
H/1, Asgar Mistry Lane, Kolkata-700046, West Bengal and which is assigned the approval mark IND/09/11/530.

The said model is a strain gauge type load cell based non-automatic weighing instrument (Platform type) with a

maximum capacity of 1000 kg. and minimum capacity of 2 kg. The verification scale interval (e) is 100g. It has a tare device
with a 100 per cent subtractive retained tare effect. The Light Emitting Diode (LED) display indicates the weighing result.
instrument operates on 230 Volts, 50 Hertz alternative current power supply.

Figure-1

b @
.

- ' ‘ ] |||';L:i!i(i platt

L]

Figure-2 : Schematic Diagiram of séaling provisioh 6 S,

Sealirig is done on the display by passing sealing wire from the body of the display: The seal is connected by
whill:‘in base piate and top cover of display, then seal wire is passed through these two holes attached with seal. A typical
schematic diagram of sealing provision of the model is given above,

The instrument has extemal control to calibration. A dip switch has also been provided in mother board to disable
access to external calibration.

Further, in exercise of the powers conferred by sub-rule (9) of rule 8 of the Legal Metrology (Approval of Models)
Rules, 2011, the Central Government hereby declares that this certificate of approval of the said model shall also cover the
ighing instruments of similar make, accuracy and performance of same series with maximum capacity above 50 kg, and up
kg. with verification scale interval (n) in the range of 500 to 10,000 for ‘e’ value of 5 g. or more and with ‘e’ value of
» 2x10*or 5xK*, wherekis a positive or negative whole number or equal to zero, manufactured by the same
facturer in accordance with the same principle, design and with the same materials with which, the said approved
model has been manufactured. '

[F. No. WM-21(286)/2011]
B. N. DIXIT, Directpr of Legal Metrology
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- New Delhi, the 30th March, 2012

5/0. 1838.—Whereas the Central Government, after considering the r&ort submiitted to it by the prescnbed
autflori , is satisfied that the model described in the said report (see the figure given below) is in conformity with the
provisions of the chilMetrology Act, 2009 (1 0£2010) and the Legal Metrology (Apprdval of Models) Rules, 2011 and the
said model is likely to mgmtam its accuracy over penods of sustained use and to render accurate service under varied
conditions;

Now, thereforc inexgrcise of the powers conferred by Scctlon 22 of the Legal Metrology Act, 2009 (1 of 2010) read
with sub-rule (6) of rule 8 and sub-rule (4} of rule 11 of the Legal Metrology (Approval of Models) Rules, 2011, the Central
Govemment hereby publishes the certificate of approval of the mode! of non-automatic weighing instrument (electromc .
weighbridge) with digital indication of medium accuracy (accuracy class-III) of séries “CMCW™ and with Hind nanll'
“CMMC” (hereinafter referred to as the said model), manufactured by M/s. Calcutta Machine Manufacturing Compqpy, 14
V1H/1 Asgar Mistry Lane, Kolkata-700046, West Bengal and which is assigned the approval mark IND/09/11/531.

‘The said model is a strain gauge type load cell based non-automatic weighing i mstmment (electronic welghbnm
with a maximum capacity of 60 tonne and minimum capacity of 200kg. The verification stale i & _al (e}is 10kg. Ithas a m
device with a 100 per cent subtractive retained tare effect. The light emitting diods LB y ingi '
reslllt e instrument operates on 230Volts, 50Hertz altcmatlve curent power supply.

Figure-2 : Sthentsic Sghih o

: ne on the display by passing sealing wire from the body of ﬁtm Fhe sedl is comected: by
witidle: in base platc and top cover of display, then seal wire is passed through these two heles attackied with seal. A-typical
suhamatic diagram of sealing provision of the model is given above.

The instrument has external control 1o calibration. A dip switch has alse been previded:in mother bemitto dwabbe
aceess to external calibration.

Further, in exercise of the powers conferred by sub-rule (9) of rule 8 of the Lemt ¥fewotogy (Approvai of itslwly
Rules, 2011, the Central Govemnment hereby declares that this certificate of approval of the said model shall also cover tiae:

.| weighing instruments of similar make, accuracy and performance of same series with above 5 tonne and up to 200 tonne

with verification scale interval (n) in the range of 500 to 10,000 for ‘e’ value of 5g. or more and with ‘e’ value of 1x 0¥, 2 x 10
or 5x10%, wherekis a positive or negative whole number or equal to zero, manufactured by the same manufacturer in,
accordance with the same principle, design and with the same materials with which, the said approved model has been
manufactured.

[F. No. WM-21(286)/2011] -

B. N. DIXIT, Director of Legal Metrology
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New Delhi, the 30th March, 2012

8.0. 1839, —Whereas the Central Government, after considering the report submitted to it by the prescribed
autlsority, is satisfied that the model described in the said'report (see the figure given below) is in conformity with the
provisions of the Legal Metrology Act, 2009 (1 0f 2010) and the Legal Metrology (Approval of Models) Rules, 2011 and the
sdid model is likely to maintain its accuracy over periods of sustamed use and to render accurate service under varied
conditions;

Now, therefore, in exercise of the powers conferred by Section 22 of the Legal Metrology Act, 2009 (1 of 2010 read
with sub-rule (6) of rule 8 and sub-rule (4) of rule 11 of the Legal Metrology (Approval of Models) Rules, 2011, the Central
*Government hereby issues and publishes the certificate of approval of the model- of non-automatic weighing instrusent
(hanging scale) with digital indication of medium accuracy (accuracy class-III) of series “PSHS” and with brand name
“PESCO” (hersinafter raferred to as the said model), manufactured by M/s.Pesfect Scale Co., 273, Ganesh Peth, Pune-
411002, Maharasbl:ra and which is assigned the approval mark IND/09/11/527;

The said modgl is a strain gauge type load cell based non-automatic weighmg instrument (hanging scale) with a
maximum capacity of S00K g. and minimum capacity of 2kg. The verification scale interval () is 100g. It has a tare device with
4100 per cent subtractive retained tare effect. The light emitting diode LED display lndwates the wei ghmg result. The
imstrument operates on 230Volts, 50Hertz alternative current power supply.

Figure-1

—

“ Prleevs’® Ao &0

Figure-2: Schemtstic Diagram of ifie sealing provision of the model.

S¥xling is done on the display by passing sealing wire from the body of the display. The seal is connected by
wheole in base plate and top cover of display, then seal wire is passed through these two holes attached with seal. A fypical
schematic diagram of sealing provision of the model is given above.

The instrument has external control to calibration. A dip switch has also been provided in mother board to disable
access to external calibration,

Further, in exercise of the powers conferred by sub-rule (9) of rule 8 of the Legal Metrology (Approval of Models)
Rules, 2011, the Central Government hereby declares that this certificate of approval of the said model shall also cover the
‘weighing instruments of similar make, accuracy and performance of same series with capacity above 50 kg. and up to 5000kg.
with verification scale interval (n) in the range of 500 to 10,000 for ‘e’ value of 5 g. or more and with ‘e’ value of 1x 10%, 2 x10*

or $x10%, where k is a positive or negative whole number or equal to zero, manufactused by the same manufacturer in

accordance with the %p;mcnple, design and with the same matqpah w& which, the said approved model has been
manufactured,

[F No. Whkc21 @OBYBA]

5.2 DX, Do

ey

(P



[ T—& 3(ii)] e 0 T o 2, 2612@%12@54’ T o o 341
et m qﬂ

ﬂif‘mﬁ swuf 2012

wram. 1uo—tmﬂ-qmsqg}ﬁm 1987%%7*%(1)%3@(!}1@#%%
Emwafu@mm%f*mw“ﬁmmﬁWﬁﬁmw%ﬂMﬁmi —

#9  tfm wde Te () w0 1R g e g ARt m
dem o vk . . ol e e W
o - #eRAFemskw - L
) oY T T @y . Loz @ =
L wfTE 1m0 (W0, sy - T e
2012/3meR 60317-0-1 : 2008 fadm R SR
TER F gww0 Al w0 fafefe, _ . ‘

'mnmmﬂmwlm
e FIW F AR (TN )

wwmﬁﬁ@uﬁmwa@ wm9mwmﬂ a{ftﬂﬁ 10002, ael el
%mmmwwmwmmmmmmmm
TR, HEAQ, AT, T, @amﬁmﬁmﬁﬁﬁ%@w%

Dot g ‘éimra't 110]
. B ahn mﬁ ¥ H’ﬂiﬂg (ﬁ"ﬁm"ﬁ)

BUREAUOF INDIAN STANDARDS
New Delhr the 18th May, 2012

8. 0. 1840.—In pursuance of clause (b) of sub-ryle (1) of Rule 7 ofthe Bureau of Indian Standards Rules 1987 the
Bureau of Indian Standards. hereby notifies. the Indian Staadards to the lndlan Standards partlculars of whlch is glven in

the Schedule hereto annexed has been. 1ssued _—

. o b

51 No. No. and Year of the Indian Standard No. and Year of the Indian Date of Establishment
¢+ Standards, if any, Superseded
by the New Indian Standard

B 2) @y )

I. 1813730 (Part0/Sec 1): 2012/IEC -~ - . - el s B May, 2042 0
60317-0-1: 2008 Specification for - St e e el
particular Types of Winding wires
part 0 General Requirements, Sec | .

Enameiled round Copper ere
(First Revision)

.Copy of this Standard is are avallabie for sale wnth the Bureau of Indian Standards, Manak Bhavan 9, Bahadur .
Shah Zafar Marg, New Delhi-110002 and chlonal Offices: New Delhi, Kolkata, Chandigarh, Chennai, Mumbai and also ‘
Branch Offices: Ahmedabad, Bangalore, Bhopal, Bhubaneshwar Cormbatore Guwahatl deqabad Jalpur Kanpur Nigpur

Patna, Pune Thlruvananthapuram ) i ‘

: [Ref ET33fr-110]" . :
R. K. TREHAN, Scm ‘B’ and Head (Electrotechnical ) _ )
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New Delhi, the 16th May, 2012
8. 0. 1841.—In pursuance of clause (b) of sub-rule {1)of Rule 7 ofthe Burcauof Indian Standards Rules, 1987 the

Bureau of Indian Standards hereby notifies that amendment to the Indian Standards, partlculars of which are given in the
Schedule hereto annexed has been issued :—

_ SCHEDULE
$1.No. No. and Year of the Indian Standards "No. and year of the Amendment Date from which the
. . Amendment shall have effect
(1) el (3 (4)
1. IS9206: 1979 Dimensions of Caps for - 3April, 2012 16th May, 2012
Tungesten Filament General Service
Electric Lamps

Copies of this Amendment are available with the Bureau of Indian Standards, Manak Bhavan, 9, Bahadur Shah
Zafar Marg, New Delhi-110002 and Regional Offices: Kolkata, Chandigarh, Chennai,Mumbai and also Branch Offices:
Ahmedabad, Bangalore, Bhopal, Bhubaneshwar, Coimbatore, Guwahati, Hyderabad, Jaipur, Kanpur, Nagpur, Patna, Pune,
Thiruvananthapuram.

{Ref:ET 23/T-43}
R.K. TREHAN, Scientist ‘E’ and Head (Electrotechnizal )
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New Delhi, the 17th May, 2012 N
S. 0. 1842.—In pursuance o\fclause (b)of sub-rule (l) of Rule 7 ofthe Bureau of lndlan Standards Rules, 1987, the
Bureau of Indian Standards hereby nctifies that amendment to the [ndlan Standards, partlculars of which are given in the
Schedule hereto annexed have been issued :— -

,SCHEDULE '

(Y

S1.No. No., Title and Year of the Indian Standards  No. and Year of the Indian - Date of Establishment
: Standards, if any, Superseded o
- by the New Indian Standards

B @ ' Gy @
I IS/180:6347: 2004Text|!eFloorCovenng— : — 'élst'Méy,gdlé_ :‘7 '
Consumer Informatlon - ' X

Copies of thns Amendment are available for sale with the Bureau of Indlan Standards Manak Bhavan 9 Bahsdur

Shah Zafar Marg, New Delhi-110002 and Regional Offices: New Delhi, Kolkata, Chand:garh Chennai, ,Mumbai and aflso

Branch Offices: Ahmedabad, Bangalare, Bhopal, Bhubaneshwar Counbatore, Guwnimn Hyderabad Jalpur Kanpur, Nagpur,
Pama, Pune, Thiruvananthapuram.

[R.ef TXD/G-25]

ANIL KUMAR, Sc1entlst ‘E‘ and Head (TXD)
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. New Delhi, the 17th May, 2042
S.0. 1843.—Inp uance of clause (b) of sub-rule (1) of Rule 7 of the Bureaﬂlof Indian Standards Rules, 1987, the
-Bureau of Indian St&mdnrd:‘hercby notifies that amendments to the Indian Standards, partlculars of whlch are given in the
Schedule hereto annexed ‘have been issued :(— - :

‘ SCHEDULE |
* §1. No. No., Title anqﬁ{w{';f the Indian Standards '_No. and Year of the Indian Date of Establishment
- Jog ' - Standards, if any, Superseded
’ ' by the New Indian Standard
(1) ‘). - &N ()
L. . IS 15891 (Part6): 2012/1SO 9073-6 : 2000 - 31st May, 2012
Textiles—Test Methods for Nonwovens:
P)ért 6 Absorption .
2, JIS 15891 (Pﬂ‘t7) 2012/1509073-7 1995 — _ 31st May, 2012
/ /f/ Textiles—Test Methods for Nonwovens: ' o '
S Pant7 Detennmat_lo_n of Bending Length _
3. IS 15891 (Part 8): 2012/1S0.9073-8 ; 1995 — . 31stMay,2012
Textiles—Test Methods for Nonwovens:
Part 8 Determination of Liquid Strike—
Thrugh Time (Simulated Urine)

: Copies of this Amendment is available for sale with the Bureau of Indian Standards, Manak Bhavan, 9, Bahadur
Shah Zafar Marg, New Delhi-110002 and Regional Offices: New Delhi, Kolkata, Chandigarh, Chennai,Mumbai and also
Branch Offices: Ahmedabad, Bangalore, Bhopal, Bhubaneshwar, Coimbatore, Guwahati, Hyderabad, Jaipur, Kanpur, Nagpur,
Patna, Pune, Thlmvmnthapuram

[Ref: TXD/G-ZS]
ANIL KUMAR, Scientist ‘E’ and Head (TXD)
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Requiremaents, tests '
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Haemofilters and Haemoconcentratrs

IS/1SO 8638: 2004 Cardiovascular - 1813878:1993

implants and artificial organs -
Extracorporeal Blood circuit for
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optics - Uncut finished spectacie
lenses Part | Specifications for
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.1S/1S0 9170-2: 2008 Terminal units

for medica)l gas pipeline systems

Pwrt 2 Terminal units for anaesthetic
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1S 13115: 1991 Portable First-AR -~~~ .
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Specification (Bilinjgenl) :
IS 13450 (Part /Sec2): 2012
Maedical electrical equipment Pt |
General requirements for basie
safety and essential performance
Section 2 Collateral standard:
Electromagnetic compatibility
Requireménts and tests

IS/1SO 13960:2003 Cardlovascular
implante-gnd artificial organs-
Plasmafilters
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of 50 - Specification (Bilingual) -
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(1)

2y . o (3) (4)

18.

ISASO 15674 :2001 Cardiovascular - ' _ April 2012
implants and artificial organs - _

Hard- shell cardiotomy/venous

reservoir systems (With/without

filter) and soft venous reservoir bags

IS/ISO 18369-2 : 2006 Ophthalmic IS 13767:1993, IS 13903:1993 S Apil2012
optics - Contact lenses Part 2 and IS 13928:1993
Tolerances

IS/IEC 61262-3:1994 Medical T IS13729:1993 February 2012
Electrical Equipment - '
~Characteristics of Electro-optical

X-ray image intensifiérs Part 3

Determination of the luminance

distribution and luminance non-

uniformity

[S/1SO 24234:2004 Dentistry

~—Mercury and attoys for dental

amalgam &

1S/1S0 25539-1:2003 , _ " April2012
Cardiovascular implants- - ' '

Endovascular devices Part |

Endovascular prostheses

Pu

Copy of this Standard is available for sale with the Bureay of Indian Standards, Manak Bhavan, 9 Bahadur Shah

Zafpr Marg, New Dethi-H0002 and Regional Offices: New Delhi, Kolkata, Chandigarh, Chennai, Mumbai and also Branch
Offjces: Ahmedabad, Bangalore, Bhopal, Bhubaneshwar, Coimbatore, Guwahati, Hyderabad, Jaipur, Kanpur, Nagpur, Patna,
e, Thiruvanashapuram. . . '

| Ref: MHD/G-3 : 5]
RAKESH KUMAR, Scientist ‘F’ & Head (MHD)
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New Delhi, the l?th May, 2012
S.0. 1848.—In pursuance of clause {b).of sub-rule (1) of Rule 7 of the Bureau of - Indian Standards Rules, 1987,
the Bureau of Indian Standards hereby notifies that the Indian Standards, particulars of which are given in the Schedule
hereto annexed have been issued : ' ' '

SCHEDULE
Sl No. and year of the Indian Standards - _No. and year of the Indian Date of Established
No. Standards, if any, Superseded
' s : by the New Indian Standard e
) 9 v C) @
1. 1S60079:(Part29/Sec. 1): 2007 Explosive . — 17 May, 2012

.

Atmospheres Part 29 Gas Detectors Section |
Performance Requirements of Detectors for
Flammable Gases

Copies of these standards are available for sale with the Bureau of Indian Standards, Manak Bhavan, 9, Bahadur
Shah Jafar Marg, New Dethi-110 002 and Regional Offices : New Delhi, Kolkata, Chandigarh, Chennai, Mumbai and also
Branch Offices : Ahmedabad, Bangalore, Bhopal, Bhubaneshwar Conmbatore Guwahati, Hyderabad Ja:pur Kanpur, Nagpur,
Patna, Pune, Thiruvananthapuram.

{ Ref: ET22fT81]
- RK TREHAN Scientist ‘E’ & Head (Electrotechnical)
¢ feeeht, 18 7, 2012
FIN, 1846, —WRAT T o Fram, 1987 % Fram 7 3 39-Fraw (1) 3 @e (@) 3 argeen o wrdl 7
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e 3elhi, the 18th May, 2012 :
5.0, 1846,—In pursuance of Clause {i»; ¢ sub-rule (1) of Rule 7 of the Bureau of Indian Standards Rules, 1987,

He Iiureau of Indian Standards hereby notifics thut the Indian Standards, particulars of whlch are given in the Schedule

erzto annexed have been established on the dzic indicated against each :

o SCHEDULE
S| No.and Year of the Indian Standards No. and Year of Istian Date of Established
*o  Established . Standards, if any, Superseded
by the New Indian Standard

185401 (Part 1):2012/iSO 4832 : 2006 IS 3401 (Part 1) : 2002/1SO 29 February, 2012

Microbiology of Food and Animal Feeding 4832:1991 .

Stuffs—Horizontal Method for the Detection

and Enumeration of Coliforms—Fart | : Colony

Count Techniau. (Second Revision}
2 153401 Part2):2012/1SO 4831 : 2006 1S 5401 (Part 2) : 2002/1SO 30 April, 2012

Microbiology of Food and Animai Feeding 4831:2006 '

Stutfs --porizontal Method for the Totr 2vton

and Enumeration of Coliforms.—Per

Probable Number Technique (Se r

IS5 2012/180 483372003 M 155402 :2002/180 30 April, 2012

food ond Animal Feeding Stuffs 4833:1991

rArthod for the Enumeration of ;

Orgamsms——Colony Count Tectriiie -

{Second Revision)
4. IS5887 (Part6):2012/807932 : Zi¢ 15 5887 (Part6): 1999/1S0O 31 March, 2012

Microbiology of Food and Animal F ewdé:e g 79321993

Stuffs—Horizontal Method for the Enum Wl

of Presumptive BACILLUS CEREUS £ari &

Colony—Count Technique at 30° £

{(First Revision)

Copies of these standards are avaiiable for sale with the Bureau of Indian Standards, Manak Bhavan, 9, Bahadur

dhah Jafar Marg, New Delhi-110002 and B Hiices : New Deihi. Kolkata, Chandigarh, Chennai, Mumbai and also

ranch Offices : Ahmedabad, Bangals*& Gronal, Bhubaneshwar, Coimbatore, Guwahati, Hyderabad, Jaipur, Kanpur
agpur. Patna, Pune, Th!ruvananthap!

[ Ref: FAD/G-128)
Dr. R. K. BAJAJ, Scientist ‘F' & Head (Food & Agri.)
W freelt, 18 7€, 2012
27 % e G s 3T-TrEm (1) & Ee (W) # et | S 7
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oy #¢ 7, #1 dem ol wd
3 UM 15925 : 2012/ AR WA 3 11449 1994 — 36 04, 2012
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New Delhi, the 18th May, 2012 .
8.0. 1847.—1In pursuance of Clause (b) of sub-rule (1) of Rule 7 of the Bureau of Indlan Standards Ruies, 1987,
the Bureau of Indian Standards hereby notifies that the Indian Standards, particulars of which are given in the Schedule
hereto annexed have been established on the date indicated against each :

Sl No. and Year of the Indian Standards Ne. and Year of Indian ™ Date of Established
No. Established oo Standards, if any, Superseded
by the New Indian Standard
1. IS 15925:2012/1SO 11449 : 1994 : — ' 30 April, 2012 -

Walk-Behind Powered Rotary Tillers—
Definitions, Safety Requnrements and Test
Procedures

Copies of these standards are available for sale with the Bureau of Indian Standards, Manak Bhavan, 9, Bahaduwr
Shah Jafar Marg, New Delhi-110002 and Regional Offices : New Delhi, Kolkata, Chandigarh, Chennai, Mumbai and also
Branch Offices : Ahmedabad, Bangalore, Bhopal, Bhubaneshwar Coimbatore, Guwahati, Hyderabad, Jaipur, Kanpur,
Nagpur, Patna, Pune, Thiruvananthapuram.

[Ref: FAD/G-128]
Dr. R. K. BAJAJ, Scientist ‘F° & Hedd (Food&Aon)
o d freett, 23 W, 2012
3. 1848, AR WiF =7 From, 1987 = firm 7 % Tu- m(l)ﬁm(@)éa@mﬁ R AR
=3, mﬁu@hﬁm%ﬁm Wm%WﬁWﬁﬁqnﬁééwﬁﬁﬁW% -

et
FH T W O () S e, | T ey waE g it wﬁﬂﬁiﬁ’i
arca B i o ' A TS S9E T,
l. a7l 2012%%%@?@@ , ' — 31-05-2012

ugfa F1 gFeH

T@ WA A i AR S o S0, B e, 93@13?311%5%‘(1111‘? T Tt 110002,
el ﬁﬁwﬁﬁma@m%ﬁawmmﬁaﬁ WWWWW
Wﬁ%wmmwm@mﬁmwwﬁﬁaﬁ%gm%|

(e ; el 4/8-15]

i, aﬁw,%mﬁm‘w'_uﬁ'ﬁg@(@zﬁ@?)

New Delhi, the 23rd May, 2012
$.0. 1848.—In pursuance of Clause (b) of sub-rule (1) of Ruie 7 of the Bureau of Indian Standards Rules, 1987,
the Bureau of Indian Standards hereby notifies that the Indian Standards, particulars of® which are gwen in the Schedule
hereto annexed have been established on the date 1nd1cated against each :

Sl No. and Year of the Indian Standards No. and Year of Indian Date of Established
No. Established ‘ © Standards, if any, Superseded
. _ by the New Indian Standard |
. SP71:2012 Compendium of method of . - ) ©31-5-2012

chemical analysis of steels :
Copy of this standards is available for sale with the Bureau of Indian Standards Manak Bhavan, 9, Bhadur Shah
Jafar Marg, New Delhi-110002 and Regional Offices ; New Delhi, Kolkata, Chandigarh, Chennai, Mumbai and also Branch
Offices : Ahmedabad, Bangalore, Bhopal, Bhubaneshwar, Coimbatore, Guwahati, Hyderabad, Jalpur Kanpur Nagpur,
Patna, Pune, Thiruvananthapuram.

[ Ref- MTD 4/T-15]
P ‘GHOSH, Scientist ‘F’ & Head (MTD)
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MHNIETIRY OF COML *
NewDelhl ﬂle3lstMay,2012 :

. 8.0, 1849.—Whereas by the notification of the Government of India in the Mmtstry of Coal number 8.Q: 1531
dated the 14th Jupe, 2010 ls:ued unader sub-section (1) of Section 4 of the Coal BeanngAreas (Agmmon and Developsyent)
Act, 1957 (20 of 1957) (heremaﬁcr referred to as the said Act) and pubhshed in the Gazette of india, Part [1, Section 3, Sub-
section {ii) dated the 19th- June, 2010, the Central Government gave notice ofits intention to prospect for coalin 194.277
hectares (approximately) or 408 06 acres (approxlmately) of the Iands in the locality spec:ﬁed in the schedule annexed to
that notlﬁcatlon
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And whereas the Central Government is satisfiéd that-coal is obtainable in a part of the said lands prescribed in
the Schedule(s) appended to this notification.

Now, therefore, in exercise of the powers conferred by sub-section (1) of Section 7 of the said Act, the Central
Government hereby gives notice of its intention to acquire the land measuring 161.549 hectares (approximately) or 399.18
acres (approximately) as Surface Rights in or over the said lands described in the schedule appended hereto:

Notel:The plan bearing number SEC L/BSP/GM(PLGYLAND/421 dated the 1tth February, 2012 ofthe area covered
by this notification may be inspected at the office of the Collector, Umaria (Madhya Pradesh) or at the office of the
Coal Controller, 1, Council House Street, Kolkata - 700001 or at the office of the South Eastern*Coalfields Limited
{Revenue Section), Seepat Rodd, Bilaspur- 495 006 (Chhattisgarh). .

Note 2: Attention is hereby invited to the provisions of Section 8 of the said Act which provides as follows:—

Objection to Acquisition:

“8 (1) Any person interested in any land in respect of which a notification under Section 7(1) has been issued.
may, within thirty days of the issue of the notification, object to the acquisition of the whole or any part of the
land or any rights in or over such land. '

Explanation :—

(1) It shall not be an objection within the meaning of this section for any person to say that he himself desires
to undertake mining operation in the land for the production of coal and that such operation should not be
undertaken by the Central Government or by any other person,

{2) Every objection under sub-section (1) shall be made to the competent authority in writing, and the competent
authority shall give the objector an opportunity of being heard either in person or by a legal practitioner and
shall, after hearing all such objections and after making such further inquiry, if any, as he thinks necessary, either
makes a report in respect of the land which has been notified under sub-section (1) of Section 7 or of rights in or
over such tand, or make different reports in respect of different parcels of such land or of rights in or over such

* land, to the Central Government, containing his recommendations on the objections, together with the record of
thg proceedings held by him, for the decision of the Government.

(3) For the purposes of this section, a person shall be deemed to be interested in land who would be entitled to
claim an interest in compensation if the land or any rights in or over such land were acquired under this Act,”

o . ‘
Note 3: The Coal Controller, 1, Council House Street, Kolkata-700001 has been appointed by the Central Government
as the competent authority under section 3 of the said Act, vide notification number 5.0. 905, dated the 20th March, 1987,
published in Part I1, Section 3, Sub-section (ii) of the Gazette of India, dated the 4th April, 1987, :

SCHEDULE
Vindhya Depiliaring Block-11, Johilla Area
. District - Umaria (Madhya Pradesh)
f Plan bearing nurtiber SECL/ BSP/ GM(PLG)/ Land/ 421 dated the 11th February, 2012]

Surfwce Nights: -
Sl Name of Patwari hatka General Tahsil District Area in Remarks
No. Village number mumber hectares
I Dagdauwa 162 0 Bandhogarh  Umaria 92,035 Pant
2 Mahura 53 577 Bandhogarh  Umaria 69.514 Part

Total: 161.549 hectares (approximately)
or 399.18 acres (approximately)
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1. Plot numbers to be acquired in village Dagdauwa (Part)

186 (P), 187 (P), 188, 189, 190(P), 191, 192 (P), 194(P), 203 (P), 290 (P), 320 t0 325, 3264P), 327 (P), 338, 329 ), 330
t0 332, 333 (P), 336 (P), 337 (P),341 10 349, 350 (P), 351 to 353, 354 (P), 355, 356, 357, (P).

2. Plot numbers to be acquired in village Mahura (Part): :

200(P), 201 (P}, 215 (™). 247 (P), 248 (P), 251 10 269,270(P), 27110 273, 274 (P), 280 (P) 306:(P), 397 to314; 315 (P)
319,320,322,323,324 (P), 325, 326 (P), 32710 330,331(P),334 (P).

Boundary Deseription:

A-B  Line starts from point ‘A’ in village Dagdauwa and passes through plot number 194, 192, 203 and meets at
point ‘B’.

BC Line passes in village Dagdauwa through plot number 203, 187, 186, 326, 327, 329, 336, along partly
- northern boundary of plot number 329, western boundary of plot number 330, through 333, 337, western
‘boundary of plot number 341, 342, 343 and meets at point ‘C”.

C-D Line passes in village Dagdauwa along partly common boundary of villageé Dagdadwa—Mahura then enter
in village Mahura and passes along western boundaty of plot number 252, 251, through 248, 247, northern
boundary of plot number 255, through 201 and meets at point ‘D’

D-E Line passes in village Mahura along eastern boundary of plot number 201, 257, through 200, 315, northern
and eastern boundary of plot number 314, .319, 320,322, 325, through 326, eastern boundary of plot number
327, through 334 and meets at point ‘E’.,

E-F Line passes in village Mahura along southern boundary of plot number 334, 330 through 331, 324, partly
western boundary of plot number 324, eastern boundary of plot number 306, through 306, 200, 280, western
and southern boundary of plot number 266, southern boundary of plot nimber 267, 268, 269,270 "274 then
enter in village Dagdauwa and passes through 350, 354, 357 and meets at poing ‘F’.

F-A Line passes in village Chhirihiti along southern boundary of plot nuimber 92, 78, partly southern boundary
of plot number 75 and meets at starting point ‘A’ '

[F. No. 43015/04/201 O-PRIW-I]
A.K. DAS, Under Secy.

{ faeedt, 22 W€, 2012
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(1} (2) (3
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1. wge - fafl, s _ g memmﬁmm
12 wpe - fabe, W Y R, FAleF, F, Ay

[d. 3T 42024/118/2011 -t )
Hfigera FR, s wiaa
MINISTRY OF PETROLEUM AND NATURAL GAS
: New Delhi, the 22nd May, 2012 _

S.0. 1850.— In exercise of the powers conferred by Section 3 of the Public Premises (Eviction of Unauthorised
Ockupants) Act, 1971 (40 of 1971) and in supersession of the notification of the Government of India, Ministry of
Pefroleum and Natural Gas vide Number S.0. 3023, dated the 4th November, 2008, except as respects things donc or
onitted to be done before such supersession, the Central Government hereby appoints the officers mentioned in coluknn

(2)of the Table below, being officers of Bharat Petroleum Corporation Limited, to be the Estate Officers for the pmpoﬁes
of the said Act, and the said Officers shall exercise the powers conferred and perform the duties imposed on an Estd,te

Officer by or under the smdAct, in respect of the States/Permises spetified i in column (3) of the said Table, namely —
: TABLE S
S1.No. Desi_glmioﬁ of the Officer _ ‘ . \_S;éteslPremise covered
() (2) | Sl (3)
1. Head, Employee Relations Department, Mumbai Mumbai Refinery, Bharat Petroleum Corporation
Refinery, Mumbai Limited C _ .
D, Head, Human Resources Department, Kochi Reﬁnery Kochi Refinery, Bharat Petroleum Corporation
~ Limited
3.  Head, Adniinistration Department, Bharat Petroleum _ Bharat Petroleum Corporation Limited, Head Office
Corporation Limited, Head Office '
4. In-charge, Highway Retailing, Retail Head Quarters, Maharashtra, Chattisgarh, G(jjarat Madhya
Mumbai - _ Pradesh, Goa
5.  Chief/Deputy General Manager Sales, Delhi - . Dethi, Punjab, Haryana, HP, Rajasthan, Uttar
_ ' Pradesh, Uttrakhand dnd Jammu and Kashmir
6.  Chief/Deputy General Manager Sales, Mumbai Maharashtra Chamsgarh Gujarat, Madhya
‘ : Pradesh, Goa .
7. Chief/Deputy General Manager Sales, Chennai ~Andhra Pradesh, Kamataka, Kerala, Tamil Nadu
8.  Chief/Deputy General Manager Sales, Kolkata : West Bengal, Onssa Bihar, Jharkhand North-East
. - States ,
9. Chief Manager Legal, Mumbai _ Mahargshtra, Chattisgarh, Gujarat, Madhya
' ‘ Pradesh, Goa : .
10.  Head- Legal, Delhi Dethi, Punjab, Haryana, Himachal Pradesh,
. ' Rajasthan, Uttar Pradesh, Uttrakhand and Jammu
and Kashmir _
1l.  Head- Legal, Kokata West Bengal, Orissa, Bihar, Jharkhand, North-East
' - States _
L. Head-Legal, Chennai Andhra Pradesh, Kamataka, Kerala, Tamil Nadu
[ No. R42024/11872011-MC]
AKHILESH KUMAR, Under Secy.
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i e, T stfuamri
MINISTRY OF LABOUR AND EMPLOYMENT
New Delhi, the 30th April, 2012 '

S.0. 1851.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central

.-

Government hereby publishes the award (Ref . No. CGIT/-

L.C/R/18/91) of the Central Government Industrial Tribunal/
Labour Court, Jabalpur now as shown in the Annexure in
the Industrial Dispute between the Manager, Mail Motor
Services (P&T) Bhopal and their workiitan, which was
received by the Central Government on 30-4-2012.

[No. L-40012/67/199@R (DU)]

RAMESH SINGH, Desk Officer

ANNEXURE '
BEFORE THE CENTRAL GOVERNMENT

INPUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
JABALPUR

No. CGIT/LC/R/18/91
Presiding Officer: SHRI MOHD SHAKIRHASAN

Shri Wahid Ali,

S/0 Shahadat Alj,

R/o H.No. 2, Near MLB College,
Naiyo Wali Gali, Budhwara,

Bhopal (MP) ~ ..Workman
Versus '

‘The Manager,

Mail Motor Services (P &T),

(.P.O. Campus,

Bhopal (MP} ...Management
AWARD

Passed on this 13th day of April 2012

1. The Government of India, Ministry of Labour vide
its Notification No. L-400 12/67/90-IR(DU) dated 31-1-91/4-
2-91 has referred the following dispute for adjudication by
this tribunal :—

1792GI/12—9

“Whether the action of the Mariager, Mail Motor .
Services, P&T Bhopal in terminating the services
of Shri Wahid Ali, Auto Electrician is justified? If
not, to what relief. the concerned workman is
entitled to?"

The case of the workman, in short is that he was
appointed as Auto Electrician (workshop) in the Mail Motor

- Services (P&T) by the management w.e.f. 28-7-1987 after

approval of the competent authority vide order No. 688
dated 27-7-1987. He was appointed on a sanctioned post.
He was getting salary of Rs.950 per month, He made several
representations for regularization of his service as he was
virtually working as a regular and permanent Auto
Electrician but the management did not accede his request,

" . As a consequence, he was terminated from the services

w.e.f. 4-9-89 without any valid and justifiable reason and
impugned termination order no. 347/3 dated 2- 9-8% was
issued. His termination was amounts to retrenichment as
defined in Section 2(00) of the Industrial Dispute Act, 1947
(in short the Act, 1947). The management is said to have -
violated the mandatory provision of Section 25-F of the
Act, 1947 as neither notice was given nor retrenchment
compensation was paid to the workman. He was in

. continuous service for more than 240 days in a calendar

year. It is submitted that the order of termination dated
4-9-89 be set aside and the workman be reinstated with full
back wages and interest @ 18% per annum be paid.-

3. The management appeared and filed statement of
claim by way of written statement in the case. The case of
the management, interalia, is that the workman was given a
contract for carry out all electrical repairs and maintenance
of all vehicles of R.M.S. Bhogal w.e.f. 28-7-1987 and was
agreed between the parties that the workman would be
paid @ Rs.9.50 as labour charges monthly. He was purely
a contractor. There was no relationship of employer and
employee between the management and the workman. It is
stated that the question of regularization doesnot arise
and no departmental rule was applicable in this case.
Alternative case of the management is that if h= was
employed on casual basis, even then in view of terms of '
contract, his termination could not be amount to
retrenchment within the meaning of Section 25-F of the
Act, 1947, It is submitted that the workman is not entitfed
to any relief and the reference be answered in favour ofthe
management,

4. The then learned Tribunal after perusing the
evidence on record and after hearing the parties passed
the award dated 26-7-2001 whereby the termination of the
workman w.e.f. 4-9-89 passed by the management was held
Jjust and proper. The workman preferred writ before the
Hon'ble High Court of Judicature, At Jabalpur against the
award dated 26-7-2001 which was numbered as W.P. No. 25/ -

" 2001. The Hon'ble High Court remanded the case to the

Tribunal after quashing the order of the Tribunal vide order
dated 28-4-2004 and is, accordingly, held that—
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“Later the Tribunal framed three issues, namely
whether the services of the workman were illegally
terminated by the management? Whether the
workman 1s entitled to reinstatement with back
wages? And the relief and cost. The Tribunal adverted
itself with regard to sanctioned post and came to
hold that as there was no sanctioned post and hence
the management was justified in terminating the
services of the petitioner. Assailing the aforesaid
order, it is submitted by Smt. Shobha Menon that the
petitioner has raised a plea that the management has
not complied with the provisions of Section 25-F of
the Industrial Disputes Act, 1947 and Gratuity Act,

therefore, the order of termination was bad in law.
The Labour Court has absolutely forgotten to deal
with the same, though it was the most vital issue for
adjudication of the controversy. Mr. O. P. Namdeo,

learned counsel for the respondent management
firstly stated that issue has not been dealt with as no
issue was framed in this regard. The Court dealing
with industrial dispute has a different complexion. It
is not to be guided by total procedural rules. When

there was a stand in regard to non-compliance of -

Section 25-F of the Act, There was contention by the
management that issue should have been framed in
that regard. Whether the petitioner was appointed
against a sanctioned post or not cannot wipe out the
basic ingredient of Section 25-F of the Act. In view
of this, I am inclined to hold that the order passed by
the Tribunal is not sustainable and accordingly itis
quashed. '

The Labour Court shall frame an issue with regard to

factum whether there had been compliance of the -

provisions of Section 25-F of the Actand its impact
on the lis in question. Thereafter, if necessary,
evidence would be allowed to be adduced. The
Labour Court shall finalise the matter within four
months from the date of received of order passed
today.

Writ petition is accordingly allowed to the extent
indicated above. There shall be no order as to costs."

5. On the basis of the pleadings of the parties and
direction of the Hon'ble High Court the following issues
are framed for adjudication—

I Whether there had been compliance of the
provisions of Section 25-F of the Act, 1947 and
its impact on the lis in question?

II. Whether the services of the workman were
illegally terminated by the management?

. Whether the workman is entitled to
reinstatement with back wages?

IV Relief and costs?

6. Before discussing the issues, it is relevant to say
that the Tribunal cannot go beyond the reference. The

reference is regarding termination-of the workrgan. Therefore
it is not relevant to decide as to whether the workman can
be regularized as an Auto Electrician in the Deptt. as claimed
by the workman.

7. Issue No.1
The important question is as to whether the workman
was employed by the management and there was

relationship of employer and employee between the
management and the workman, There is a specific case of

. the workman that he was appointed as Auto Electrician in

Mail Motor Services (P&T) by the management w.e.f. 28-7-
1987 after approval of the competent authority vide order
688 dated 27-7-87 and was terminated vide order No. 347/3
dated 2-9-89 w.e.f, 4-9-89, On the other hand, there is no
specific denial that no such order was passed by the
management rather there was inconsistent plea of the

" management that the workman was given a contract for

carry out all electrical repairs and maintenance of all vehicles

‘of RMS, Bhopal w.e.f. 28-7-1987 @Rs. 9.30 -labour charge

per month, Alternative case is that if he was employed on
casual basis, even then in view of the terms of contract, his
termination could not be amount to retrenchment.

8. After remand of the case from the Hon'ble High
Court, the workman was further reexamined in the case and
also has relied the earlier oral and documentary evidence.
The management has relied the earlier evidence and has
adduced further ewdence by examining Shri Brijesh Kumar
as witness.

9. It is an admitted fact that the workman was working.
w.e.f 28-7-1987 . The only question that according to the
workman he was employed/engaged as Auto Electrician
by the management on the salary of Rs. 950 whereas the
management says that he was engaged on contract for
repairing and maintenance of all vehicles of RMS @Rs. 9.50
as monthly charge. Alternative case of the management that
he was engaged on casual basis and in view of terms of
contract, his termination couldnot be amount to

" retrenchment. This itself shows that the management has

no definite case.

10.Now let us examine the documentary evidence
filed by the workman, It is not out of place to say that the
Tribunal directed the management vide order dated
23-4-96 to file original documents in .Court as the
management was custodian of the record but the
management failed to produce those documents which were
demanded by the workman to produce in Court. The then
Tribunal allowed the secondary vidence of the workman
vide order dated 16-1-93. '

11. The workman has filed photocopy of order no.
688 dated 27-7-1987 which is marked as PI (Paper No. 18/5).
This document clearly shows that the workman was
employed orally and was deputed to work as Auto Electician
and the working hour was also fixed from 8 AM to 4 PM
and he had to mark attendance on a register by obtaining
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signature of the mechanic. This document further shows
that the approval was cobtained by the authority. The
management has notdenied the existence of the said
document. This clearly shows that he was employed by
the management and there was relationship of employer
and employee between the management and the workman
and there was no contract.

12. Another photoéoﬁ& of the office order no. 347/3
dated 2-9-89 is filed by the workman whereby the workman
was terminated w.e.f. 4-9-89. The office order is also not

denied by the management nor any document is filed in .

rebuttal of the said document. This document further shows
that he was working as Auto Electrician. It also shows that
he was employed on daily wages and he was engaged
continuously till the date of ternination. This order further

shows that his continuation as daily wages could not be-

done as the post was not santtloned Thus it is evident
that the workman was contmuously employed by the
management since 27-7-87 and was terminated on 4-9-89
and there was relationship of employer and employee and
there was no engagement on contract basis.

13. The workman has also filed carbon copies of
arrears of weekly off and holidays payment which are marked
as Exhibit P-2 to P-4 (Paper Nos 18/2 to 18/4). These
documents clearly show that he was paid weekly off and
holidays also and therefore there was no contact between

the employer and the workman otherwise the question to.

pay weekly off and of holidays do not arise in case of

contract. This also shows that he was under the

employment of the: managcmentmcon&nunmsamce w ef
28-7-87.

14. Now another important question isas 1o whethcr
the provision of Secﬁon 25-F of the Act, 1947 was complied

before terminating h;m from _semce Iti 1s ewdent_ thax the

worlcman was in. contii
year during a period

the date with teunmsndh»ﬁnder the p:mus:m af Sectmn-» ‘7

25 B of the Act, 1947 and therefore the provision of Section
25-F of the Act, 1947 is applicable in the case.

15. There is specific case of the workman at para 8(c})
in the statement of claim that prior to termination of service,
the management had not complied with the mandatory

provision of Section 25-F of the Act in as much-asneither -

retrenchment notice nor wages in licu thereof and nor
retrenchment compensation was given to the workman.

The management has not denied this pleading and has not
stated that the notice and compensation was paid rather it

is pleaded that the provision of Section 25-F of the Act,

1947 is not applicable in view of contract between the parties.

When it is established that the provision of Section 25 Fof

the Act, 1947 is applicable then the necessary implication
is that the management has admitted that no notice nor

any compensation .was paid to the workman on his

termination.

16. How :ver the workman is examined in the case. He
has stated in his evidence that he worked w.e.f. 28-7-87 to
4-9-89 without break. He was not paid retrenchment
compénsation in accordance with Section 25-F of the Act,
1947, There is no cross-examination to the workman that
he was paid compensation and was noticed before
termination, There is no reason to disbelieve his evidence
when his evidence is il corroboration to the documentary
evidence adduced in the case. Thus the evidence of the
workman shows that the provision of Section 25-F of the
Act, 1947 was not complied before termination and its
impact is that the claim of the workman of zllegal termination
is just and proper.

17. On the other hand, the management has adduced
evidence. The management has not filed even a chit of
paper to show that there was a contract between the
management and the workman for engaging the workman
on contract. The another story of the management is that
he was engaged on casual basis and he was terminated as
the post was not sanctioned. The management witness
Shri S.S.Yadav has stated in his evidence at para-11 that he
cannot say that the workman was on contract. This shows
that he has not supported the case of the management on
the point of contract. He has stated that Shri PX.Tiwari
can only say about the workman but the management has
not examined Shri Tiwari in the case. Another witness
Shri Brijesh Kumar has stated that Shri Wahid Ali was
appointed not on regular basis but was engaged on
contractual basis to carry out all electrical repairs and

- __-maxml;nance of the vehicles since his work wagnot . - .
- satisfaptory he was terrhinated on 4-9-89, “The management- -~ 7"
has pot filed any chit of paper to show that the workman
-wasappomtodon contractual basis. In absence of contract. -

paper or any Ppapers, the version of the management is not
: specmlly on the.other hand, the documents

not in the department. This shows that he is not competent
to say about the nature of engagement of the workman. He
has further stated that there is record of the working days
of the workman and it is to be filed in Court in time. But that
record is not filed inspite of the direction of the Court

- because in the mind of thé management, the time has not

yet reached. This also shows that management is concealing
the do¢umentary evidence. The evidence of the witnesses
shows that #here is no evidence that notice was served
before termination and compensation was paid in_
compliance of the provision of Section 25 F of the Act,

*1947. Thus it is established that the workman was in

continuous service as has been provided in Section 235 B
of the Act and there was rio-compliance of the provision of
Section 25 F of the Act, 1947 before terminating the workman
from the services. Accordingly this issue isdecided in favour
of the workman and against the management.

e Worlmum, ag has- been dlscusse{l above,-’
= "t-thewokaanwasemployed on casual basxs; T

conhnuouz{l  till the termination on 4-9-89.In cross- . . ..
© examination, he has stated that at that very time, he was
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18. Issue No. I

Now the question is as to whether the services of
the workman was illegally terminated by the management.
On the basis of the discussion made above, it is clear that
the workman was terminated without complying the
mandatory provision of the Section 25 F of the Act, 1947
and therefore the termination was illegal and not justified.

19. IssueNo.Illand IV

Since the termination was illegal as such the workman
is entitled to be reinstated from the date of termination i.e.
we.f 4-9-1989.

20. Another important point for adjudication is as to
whether the workman is entitled for back wages. The
workman has stated in his evidence at the time of
reexamination at para 5 that he remained unemployed from
the date of his illegal termination till the date and he had
been fully dependent on his relatives who are catering to
his needs and to the needs of his children. There is no
cross-examination by the management. There is no reason
to disbelieve this evidence. This shows that he is not
gainfully employed after the period of termination and is
entitled to full back wages.

21. On the other hand, the management witness
Shri Brijesh Kumar has stated that the workman is doing
jobs under various contractors. This assertion appears to
be vague. He has not stated the names of any of those
contractors under whom the workman is doing job. The
evidence shows that he was not in service after termination
from the services of the management. [is evidence is not
reliable that he was gainfully employed after termination.

22. Considering the discussion made above, the
termination order dated 2-9-89 whereby the workman was
terminated w.e.f. 4-9-89 is set aside. The management is
directed to reinstate the workman from the date of
termination with full back wages. Thus the issues are
decided in favour of the workman and against the
management. Accordingly the reference is answered.

23. In the result the award is passed with cost of
Rs. 5000 to be paid to the workman by the management in
view of long litigation with the management upto the
Hon’ble High Court.

24, Let the copies of the award be sent to the
Government of India, Ministry of Labour and Employment
as per rules. '

MOHD. SHAKIR HASAN, Presiding Officer
7 fieedt, 30 atdw, 2012
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New Delhi, the 30th April, 2012

$.0. 1852.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref . No. CGIT/
LC/R/21/98) of the Central Government Industrial Tribunal-
cum-Labour Court, Jabalpuyr now as shown in the
Annexure in the Industrial Dispute between the District
Engineer, BSNL, Sagar and their workman, which was

received by the Central Government on 30-4-2012.

[No. L-40012/208/1996-IR (DLN)]
RAMESH SINGH, Desk Officer
ANNEXURE

BEFORETHE CENTRAL GOVERNMENT
INDUSTRIALTRIBUNAL -CUM -LABOUR COURT,
JABALPUR

NO.CGIT/LC/R/21/98
Presiding Officer : Shri Mohd. Shakir Hasan

Shri Nawabkhan,

S/o Shri Sharif Khan,
Khachta Mohalla,
Navodaya Ward, Distt.

......._.....Workma:_l
Versus

District Engineer,

BSNL, Sagar (MP) ceeren e Management

AWARD
Passed on this 18th day of April, 2012

1. The Government of India, Ministry of Labour vide
its Notification No.L-40012/208/96-IR(DU) dated 4-2-98 has -
referred the following dispute for adjudication by this
tribunal ;—

“Whether the action of the management of District
Engineer, Telecommunications, Sagar in nor -
regularizing Shri Nawab Khan S/O Shri Sharif
Khan, daily wage mazdoor and terminating the
services from 30-10-95 is legal and justified? If
not, to what relief the workman is entitled to?”

2. The case of the workman, in short, is that the-
workman was employed by the Sub Divisional Officer
(Telegraphs) Damoh on the post of Telegraph mazdoor on
16-9-85. Thereafter he was deputed to work in the Railway
Electrification Department and worked from 16-9-85 to
31-12-85. He was again engaged by SDO(Telegraph)
Damoh from 18-1-1986 to 31-1-87 and again he was engaged
from 1-4-87 to 30-10-95. It is state that he was terminated
abruptly without giving notice or retrenchment
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compensation as has been prbwided'in Section 25-F of the

Industrial Dispute Act, 1947 ( in short the Act, 1947). He
was recruited on the said post after completing all’

formalities. It is submitted that the termination is illegal and
the workman be remstated with back wages.

3. The managemem appeared and filed written
statement in the reference case. The case of the
management, interalia, is that the workman was engaged
on daily wages on Muster roll by SDO(D) Damoh w.e.f.
from June 1986 and worked till October 1986 for 141 days.
He became absent from work for more than three months.
He again worked from February, 1987 to May 1987 for 98
days only. He was not appointed in regular establishment
and therefore the question to serve chargesheet doesnot
arise. He had not worked 240 days in any financial year and
the provision of the Act, 1947 is hot attracted. He had not
continuously worked for 6 months and therefore the

temporary status was not given to the workman. It is.
submitted that the workman is not entitled to any reliefand -

the reference be answered in favour of the management.

4. On the basis of the pleadings of the parnes the
rollowing issues are settled-—

L Whether the action of the management in
terminating the services of the workman w.e.f.
30-10-95 is justified?

I Whether the action of the management in not
regularizing Shri Nawab Khan, daily wages
mazdoor in service is legal and justified?

III. To whatrelief thq workman is entitled?
5.Issue No.1

The workman Shri Nawab Khan is examined in the
case. He has stated that he was appointed on 16-9-85 by
the SDO(T), Damioh and worked till 31-12-85. Again he was
engaged on 18-1-86 till 31-1-87 and lastly from 1-4-87 to
30-10-95. He has stated in cross-examination that no
vacancy was published. He had not received any
appointment letter nor his name was forwarded by the
Employment Exchange. He was orally taken into the service,
This clearly shows that he was not appointed by regular

process of appointment. The prayer' of the pleading of the

workman in the statement of claim and the reference order
further show that the workman was engaged on daily wages
basis. This further shows that the workman has not come
with a fair case. He has further stated in his evidence in
cross-examination that it is wrong at para-2 in his evidence
that he was employed from 18-1-86 to 31-1-87 under SDO(T)
Damoh. He has filed paper no. 6/8 which shows that he
worked from 20-2-86 to 18-1-87 for 124 days under SSE
Signal (M) W.C Railway Damoh as casual labour. There is
no other document to show that he worked till 1995, Paper
No. 6/8 appears to have been obtained in 2005. Thus it is
clear that he had not worked after 1987. It is evident that he

had worked only 124 days and therefore he shall not be

deemed to be in continuous service for a period of one

year during.a period of twelve calendar months preceding
the date of termination under the provision of Section25B -

‘of the Act, 1947. This is clear that his continuous services

was less than a year and therefore there is no violation of -
the provision of Section 25 F of the Act, 1947.

, 6.0n the cifter hand, the management withess Shri '
Ram Ganesh Gohe has stated that the workman was.
engaged as casual labour for a specific work and for a
specific period. He had not completed 240 days in any
calendar year. He was engaged in June 1986 upto October
1986 by SDO(T) Damoh. Thereafter he became absent for
three months, He was engaged on daily wages by the.
SDO(T) Sagar from February 1987 upto May 1987. His.
evidence also shows that the workman had not worked 240
days preceding the date with reference. Thus it is clear that
there is no violation of the provision of the Act, 1947 and
the termination of the workman is justified. This issue is -
decided against the workman and in favour of the
management.

7. IssueNo. I1

On the basis of the discussion made above, itis clear.
that the workman was on daily wages and was not
appointed in accordance with recruitment rules. It is also -
clear that his termination by the management appears to be
justified as he had not worked continuously and had also
not worked 240 days in a calendar year specially preceding
the date with reference. Moreover he is presently not in
the employment of the management. Thus it is clear that he
is not entitled to be regularized on any post. This issue is

- also decided against the workman and in favour of the
- management. '

8. Issue No.III

It is evident that the workman is not entitled to any
relief because the action of the management is justified
and he was not entitled to-be regularized on any of the
post. The reference is, accordingly, answered. .

9. In the result, the award is passed without any
order to costs.

MOHD. SHAKIR HASAN, Presiding Officer
7% feeedt, 30 @, 2012
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New Delhi, the 30th April, 2012

8.0. 1853.—In pursuance of Section 17 of the
ustrial Disputes Act, 1947 (14 of 1947), the Central

-Labour Court, Jabalpur as shown in the Annexure in
Industrial Dispute petween the General Manager,
Vehicle Factory, and their workman, which was received by
th¢ Central Government on 30-4-2012.

[No. L42011/01/1995-IR (DU))]
RAMESH SINGH, Desk Officer
ANNEXURE
BEFORE THE CENTRAL GOVERNMENT

USTRIAL TRIBUNAL-CUM-LABOUR COURT,
JABALPUR

Nq. CGIT/LC/R/60/96
IDING OFFICER: SHRIMOHD. SHAKIR HASAN

Ggneral Secretary,
Vehicle Factory Janta Union, Qr. No. 2491, Sector-1,
VH] Estate,

Japalpur (MP) . Workman
Versus

(Ggneral Manager,

Vehicle Factory, Jabalpur Management
AWARD

Passed on this 12th day of April, 2012

1. The Goverrinent of India, Ministry of Labour vide
itsiNotification No. L-42011/1/95-IR (DU) dated 23-2-96

hap referred the following dispute for adjudication by thls

tribunal:—
“Whether the action-of the management of Vehicle

stoppage of one annual increment for one year

19-4-93 is lepal and justified? If not, to what relief
the affected workman are entitled to?”

2 . The case of the Union/workmen, in short is that
on{27-3-92, many tokens of the employees working in
MM Section had been misplaced from the token board.
e of the employees of the said section made request
to [the foreman for some remedial measures to prevent
misplacement of tokens. There was no hot talk, nor filthy
lafjguage was used nor any gherao or humiliation was’

dope. The foreman admitted the misplacement and assured -

fot taking steps but subsequently the foreman made a
falke complaint to the General Manager behind the back
of{the employees. The General Manager issues a
m¢morandum of charges under the provision of Rule 16 of
CQS (CC & A) Rules 1965. The workmen gave reply and
depying the allegation of charges levelled against them
anfl also demanded a court of enquiry. The workmen were

Factory, Jabalpur in awarding punishment of .

to the following workman vide order dated : . -

active members of the Union. The management was locking
opportunity to victimize them. After considering the reply,
the management imposed the punishment without
conducting a departmental enquiry in violation of the
principles of natural justice. The management is said to
have arbitrarily imposed the punishment whereby withhold
increment vide order dated 19-4-93. The workinen preferred
appeal against thg,order of punishment before the -
Chairman, Ordnance Factory Board, Calcutta but the same
was rejected. It is submitted that the action of the
management in imposing the punishment of withholding
increment is illegal and bad in law and'is fit to be set aside.

3. The management appeared and filed written
statement to contest the reference. The case of the
management, interalia, is that the section of token board
of the workmen was closed at 7.50 AM on 27-3-92. The

-workmen alongwith mob came late after 7.50 AM and

demanded that the token board should be kept open so
that their attendance can be marked late and also used
abusive language to the superior. Accordingly

" chargesheet was issued to them under Rule 16 of

CCS(CC & A) Rules 1965, The workmen filed representation
before the Disciplinary Authority. After due considering
and circumstances of the occurrence, the Disciplinary
Authority did not find the reply sufficient and decided to
impose minor punishment. Accordingly the minor
punishment was imposed on them by the Disciplinary
Authority. It is stated that there is no illegality in imposing
the punishment and there is no violation of the principles
of natural justice. It is submitted that the rcference be

. auswered i favour of the management.

4.-On the basis of the pleadings of the partles thc
followmg issues are framed for adjudwation-

-“1 ‘Whether the action of the management in
< awarding pumshment of stoppage of oneannual
increment for one ‘year to the wo
and‘-_;ustlﬁed'? i o

"I To what relief the workmen is entltled?

‘5. IssueNo. 1

The Union/workmen has not adduced any evidence
in the case. This shows that the Union has completely
failed to prove his case.

' 6: On the other hand, the management has adduged
oral and documentary evidence in the case. The

" management witness Shri Anuj Kishore Prasad is Joint

General Manager, VFJ, Jabalpur. He has supported the
case of the management. He has stated that the workmen
alongwith a mob of employee came at late hours in the
factory and demanded that the token board should be
kept open, Thereafter they gheroed the officials and abused
with filthy languages. He has stated that they were
chargesheeted and after receiving their reply, it was found
not satisfactory and minor punishment was imposed under
Rule 16 of CCS (CC & A) Rules, 1965. He has been cross-

égal--
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examined but there is nothmg in his evidence to dmbelwve
the evidence of the witness.

7. The management has filed the copy of the
complaint which was made by, the foreman and is Paper
No. D/L The said complaint clearly shows that the workmen
committed misconduct unbecoming of a Government
Servant, The management has also filed memorandum of
charges which were served on the workmen. The charges

are admitted in the pleading of the Union/workmen tohave . -

been served on the workmen. The management has also

filed order dated 19-4-1993 of the punishment awarded -

separately to the workmen. The order of punishment runs
as follows—

“Withholding of one increment, when next due,
for a period of one. year without cumulative
effect.” :

Thus it is clear that it is a minor punishment and

there is no illegality in passing minor punishment when it

is established that the workmen had committed misconduct
unbecoming of a Government servant. This issue is

decided against the Union/workmen and in favour of the

management.
8.IssueNo. II

find any reason to interfere in the rder of punishment
awarded by the management to the workmen. Thus the

workmen are not entltlw to any rehcf Accordmgly the

reference is answ

9, ln the
order (o COsts. .

10. Let the com of the award be sent to the
Government of Indu
as per rules

7 feeeht, 30 e, 2012 -
W, 1884, — i fawr arfufrm, 1947 (1947
F 14) T WA 17 3 I ¥, S0 wen fedsem
S, deiem Wi, TAR + T % Hag fratast
iR 378 wHw @ drw, srpEy ¥ Rffe shuifrs frag
2 TR S afuE, JEAR @ GeR (T
W . A /A/17/99) W I w §,

S FETT TER F 30-4-2012 I WG LI A
[6. TE-40012/49/1998-F IR (¥13)]
wrw fig, 3 S

New Dethi, the 30th April, 2012

$.0. 1854.—In pursuance of Section 17 of the .

Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref . No. CGIT/
LC/R/17/99) of the Central Government Industrial Tribunal/

s of Labour and Employment

Morm.;s;mxm HASAN, Presiding Officer -

Labour Court, Jabalpur now as shewn in the Annexure in

- the Industrial Dispute between the Divisional Engineer,

Telecom Project, Raipur and their workman, which was

- received by the Central Govérnment on 30-4-2012.

[No. L-40012/49/1998-IR (DU)]
 RAMESH SINGH, Desk Officer
n
mmmeovmr

JABALPUR :

_ ~ No.CGITLC/RITY =

' Presiding Officer : SHRIMOHD. SHAKIR HASAN
Shri Bihari Gada,

$/0 Shri Raghu Gada, Vill. Ghatiachal,
PO Signora, .

Tehsil Saraipala, Raipur

Versus

The Divisional Engineer,

Telecom Project,

7! Sahkll'i Mﬂrg'n:

.. Workman

Considering the discussion made above, I do not *

..Mamgement
. AWARD -
Passeil on this 10th day of April, 2012
) ITheGovermneutoflndu,MmlryofLabomvm

tribunal :—
“Whether the action of the management of
_Dmmmlﬁnpneu,Teleomanject,Rm(MP)

inating the services of Shri Bihari Gada,
Sh Raghu Gada Ex-Mazdoor is legal and
)f not, to what rekief the workman is

B '&ecm of the workman, mslm{lsthatthe
wom Shri Bihari Gada was appointed as Labourer
against permanent post in 1986 and was discontinued on

" 16-2-88. ThewUrkmanra:sedIndusmnlDlspmemdthen '

psettlement was arrived on 27-12-89 between the parties
snd he was reinstated by the management without back
wages. Again he was discontinued from services on
1-1-91 on the reason that there was no work. It is stated
that he was continuously engaged more than 240 days in
every year. He was not served with one month notice nor.

_any retrenchment compensation was paid. It is stated that

the mandatory provision of Section 25-F of the Industrial
Dispute Act, 1947 ( in short the Act 1947) is violated.
Similarly situated workmen who were junior to him, filed
0.A. No. 196/1990 before the Hon'ble CAT, Jabaipur and
the Hon'ble Tribunal set aside the termination order and
directed to accommodate them against vacancies available.
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t is submitted that on the above grounds, the workman
be reinstated with back wages,

3. The management appeared in the case and filed
itten statement. The case of the management, inter alia,
s that the workman was éngaged on muster roll as daily
ages worker. He was engaged by the erstwhile DE co-
ial cable project, Raipur which was closed on 31-3-1991.
e dispute raised by the workman pﬂer 12 years and the
etention period of muster roll is five years. It is difficult to
ay that as.to when he was engaged and discontinued. He
as on casual basis and therefore the question of notice
r one month pay does not arise. He was discontinued
om service under the specific policy of the Govt. of India,
eptt. of Telecommunication. He was not appointed on
asis of the order of the Hon’ble CAT. It is submitted that
e reference be decided in favour of the management,

4. The following issues are framed for adjudication—

I Whether the action of the management in
terminating the services of Shri Bihari Gada is
legal and justified?

1L Td what relief the workman is entitled?

5. The management appeared in the case and filed
Written Statement. Subsequently the management became
sent. A fresh notice was also sent by registered post.
ven then the management did not turn up and the then
ribunal proceeded the reference exparte against the
anagement on 3-4-2006.

6. Issue No. I

Now the question is as to whether the workman is
able to prove his case. The workman Shri Bihari Gada has
stated in his. evidence that he was appointed as mazdoor
by the management in 1986but no appointment letter was
igsued. This shows that he was not appointed against

bhsis. He has further stated-that he worked continuously
tifl 16-2-1998 and worked 240 days. His evidence shows
tHat there is a document izi his possession but the same is
not filed to know the period of his engagement. When
tHere is document in hi§ possession, the oral evidence is
not fit to be relied. The pleading of the workman shows
the had alleged to have worked till 31-12-1990 and was

inated on 1-1-91 but there is no evidence that he was
minated on 1-1-91 either oral or documentary. This shows
t the workman had not worked a continuous service
for a period of one year during the period of twelve calendar
mpnths precedirig the date with reference as has been
provided under Section 25 B of the Act, 1947. Since he is
ndt in continuous service for a period of one year, the
propvision of Section 25-F of the Act, 1947 is also not
viplated. Thus it is obvious that the action of the
ménagement is justified. This issue is decided in favour of
management and against the workman.

T.IssueNo.IT

'On the basis of the discussion made above, it is
clear that the workman is not entitled to any relief.
Accordingly the reference is answered.

8. In the result the award is passed without any

' order to costs,

"9, Let the copies of the award be sent to the
Government of India, Ministgy of Labour and Emplayment
as per rules.

MOHD. SHAKIR HASAN, Presiding Officer
=% fewett, 2 58, 2012

LI, 1855, —3iefirr fag sifufrw, 1947 (1947
F1 14) F1 UW 17 = g H, 0 TR Wh Ty,
A F yEydT F wag el ok 98 e ® o,
wgEy ¥ fiffe shifir frar & 2=t TR shwife
STy sm = =, 1, 7€ feeh # v (Hd e
48/2011 ) FY YRR FE R, I B0 WHERH 2-5-2012
H WIS g3

[E. T1-42012/226/2003-3E. 3R, (& T0-1)]
o fag, 3= afusrd

New Delhi, the 2nd May, 2012

8.0. 1855.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 48/2011)
of the Central Government Indus. Tribunal-cum-Labour
Court No 1, New Delhi as shown in the Annexure, in the
industrial dispute between the management of Central Public
Works Department, Central Public Works Department, and
their workmen, received by the Central Government on
2-52012..

[No. - L-42012/226/2003 - IR(CM-1I)]
RAMESH SINGH, Desk Officer
ANNEXURE | '

BEFORE DR. R. K. YADAYV, PRESIDING OFFICER,
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL
NO.1, KARKARDOOMA COURTS COMPLEX,
DELHI

L. D. No. 48/2011

Shri Amar Rai S/o Sh. Mukh Dev Rai,
C/o the President,

AllIndia CPWD (MRM),
Karamchari Sangathan (Regd.),
No.4823, GaliNo.13

Balbir Nagar Extension,

Shahdara, New Delhi-110032.

.. Workman
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Versus

1. The Director General (Works)
Central Public Works Department,
Nirman Bhawan;New Delhi-110001.

2. The Executive Engineer,
S. P. Marg Project,
CPWD, 35, S .P.Marg,
New Delhi.

. .Management
AWARD

. Central Public Works Department (hereinafter referred
to as the management) engaged Shri Amar Rai as a muster
roli ‘Belder’ on 20-8-1986. Thereafter he continucusly
served the management till December 31, 2000, the date
when his services were discontinued. Aggrieved by the
said order, he raised a demand of re-instatement of his
services, which was not conceded to. He raised an
industrial dispute before the Conciliation Officer, but
conciliation proceedings ended in failure. On consideration
of failure report, submitted by the Conciliation Officer, the
appropriate Government referred the dispute to Central
Govermnment Industrial Tribunal-1I, New Dethi, vide order
No.L-42012/226/2003-IR (CM-II), New Delhi dated
3-11-2004, with following terms :—

“Whether action of the Management of Central Public

Works Department, New Delhi in terminating the

service of Shri Amar Rai son of Shri Mukh Dev Rai,

Ex-Beldar with effect from 31-12-2000 is legal and

justified? if not, to what relief is the workman entitled

and from which date’.

2. Claim statement was filed by Shri Amar Rai pleadmg
therein that he was working with the Management as muster
roll Beldar with effect from 20-8-1986. He worked at Gole
Market, DIZ area, Construction Division IV of the
management, from where he was transferred to S.P.
Mukherjee Marg project in 1993. He was not appointed
against any: project. He was entitled for regularization of
his service since 8-2-1987. When his services were not
regularized, he approached Central Administrative Tribunal
(in short the CAT) for regularization of his services. When
his application was pending before the' CAT, his services
were dispensed with vide order dated 31-12-2008. Though
his servicts were terminated yet juniors to him were retained
in service. Act of terminating his services is violative of
statutory provision, such as 25-F, 25-G and 25-H of the
Industrial Disputes Act, 1947,

3. Afer termination of his service, his application
was disposed of by the CAT with direction to the
managetment to regularize his service. Pursuant to the
direction so issued, his interview was conducted on

6-12-2001. However, his services were neither reinstated .

nor regularized. He projects that he was entitled to be given
temporary status, He claims that his services may be
reinstated with full back wages with consequential reliefs,
besides regularization. .

1792 GI112—10

- 4. The management made a demurral of the claim

* pleading that the claimant was engaged purely on temporary
basis in a project. Whenever a new project starts, the

management needs extra hands who are engaged on
temporary basis. On start of a new project, casual labour
engaged in an earlier project is given preference in the new .
project. Engagement of the claimant came to an end when
S.P. Marg project was near to the completion. Notice dated
1-12-2000 as served and thereafter his services were
dispensed with on 31-12-2000. Due compliance of the

. provisions of the Industrial Disputes Act, 1947 were made.

5. Regular employees in labour category are also
engaged on permanent basis, pleads the management. For
such an engagement vacarncies are notified to public at
large or names are called from the Employment Exchange.
Afier following due process of appointment, the incumbent
is appointed on probation. On being found successful in
probation, his services are confirmed. The claimant was
not engaged through process of selection, referred above.
The management asserts that on that account no
relationship of employer and employee were created
between the parties.

6. When the CAT passed order on 18-5-2001, on an
application moved by the claimant, steps for regularization

«of his service were taken. Since the claimant was not found

fit, his case was rejected vide office order dated 20-8-2002.
Claimant was informed in that regard. Since the claimant
was employed in a project, he became surphus when the
project was near completion, hence his services were
dispensed with. The claimant is not entitled to reliefof re-
instatement as claimed by him.

. 7. In rejoinder the claimant reiterates facts pleaded
by him in his claim statement.

8. To substantiate his claim, the claimant filed his

affidavit dated 29-5-2007, as evidence. He was cross-
examined in detail on behalf of the management. Shri Jagdish

_Prasad tendered'his affidavit dated 6-4-2010 as evidence
. on'behalf of the management. He was cross-examined on

behalf of the claimant. No other withess was examined by

‘either of the parties..

. 9.While using its powers contained in Section 33-B
of the Industrial Disputes Act, 1947 (in short the Act), the
appropriate Government transferred the aforesaid matter
to this Tribunal vide order No. Z-22019/6/2007-1 R{ C-TI)

dated 30-3-2011 for adjudication.

- 10. An opportunity was given to the parties to-
advance arguments on the matter. Written submissions
were filed on behalf of the management. K was projecied
on behalf of the claimant that his writien submissions are -
already there over the record, The parties opted not to
raise oral arguments, I have considered the record carefully.
My findings on issues involved in the controversy are as
follows :— ’

11. Claimant swears in his affidavit that he was
appointed as Beldar on muster roll on 20-8-1986 at Gole
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Market, DIZ Area Construction Division V1 eof the
management. Certificate in respect of his first entry is
Ex. WW1/1. He was appointed against a vacaut post, when
his name was sponsored by the Employment Exchange.
Employment Exchange card is Ex. WW-1/2. Subsequently,
he was transferred to S.P. Marg project of the management.
Copy of transfer order is Ex. WW1/3. Copy of his service
book is Ex. WW-1/4, He was regular employee and entitled
for temporary status as well as regular;_‘éatim; in the services
of the management. He approacisd the CAT for
regularization of his services, There sith malafide
iniention, the management dispensed.
Copy of summery of his record is Ex. W% /% Hisservices
would not have been terminated, withent 7ug ~rding himan
opportunity of being heard.

12. In his affidavit Shri Jagdish Prasad Executive
Engineer, projects facsimile facts as detaiied in written
statement of the management. During the course of his
cross-examination he does not dispute that the claimant
worked with the Management for last more than 10 years
and in every calendar year he rendered 240 days continuous
service. However, he hastens to add that the claimant was
engaged against a project, which lasted for a long duration.
He could not dispute that the project continued even after
discontinuation of the service of the claimant.

13. Whether relationship of employer and employee,
existed between the parties? For an answer to this question,
it is to be appreciated as to how a contract of service is
entered into. Relationship: of employer and employee is
constituted by a contract express or implied between the
employer and employee. A contract of service is one in
which a person undertakes to serve another and to obey.
Reasonable orders within the spice of the duty undertaken.
A contract of employment may be inferred from the conduct
which goes to show that such a contract was intended
although never expressed and when there, has in fact, been
employment of the kind usually performied by the employee
the employee. In such inference, however, is open to the
rebuttal as by showing that relation between the parties
concermned was on chargeable footing or the parties were
relations or pariners or were Directors of a limited company,

which employ no staff. While employees, at the time, when -

his services were engaged, need not have known to identity
ofhis employer, there must have been some act or contract
by which parties recognize one another a master and
servant,

14.Inabid to. estabhsh l'ClathI’lShlp of employer and
employee the claimant presses in service his ocular
testimony as well as documents Ex. WW1/1, Ex. WW-1/3,
Ex.WW1/4 and Ex, WW1/5. Neither the authenticity of these
documents was doubted nor contents detailed therein were
dispelled, when claimant was grilled in his
cross-examination by of the management. On the other
hand, Shri Jagdish Prasad concedes in his testimony that
the claimant rendered more than ten years continuous
service with the management. Consequently, facts unfolded

i5 BEIVICes.

by Shri Amar Rai and Shri Jagdish Prasad are sufficient to
conclude that the claimant was engaged as muster rol} Beldar
by the management. This proposition stands fortified by
certificate Ex. WW1/] wherein it has been mentioned that
the claimant was engaged as Beldar for the first time on
20-8-1986. Ex. WW1/3 highlights that on 28-2-1994 the
claimant was transferred to IB Zone, 35, Sardar Patel Marg,
New Delhi. This document spells that claimant was serving
with the management as muster roll Beldar since 20-8-1936.
Photo copy of service book which is Ex WW1/4 makes it
clear that temporary status was granted to the claimant
vide order No.10(3)/J-E(c)/IBP/94-95/110 dated 14-2-1995.
It has been detailed in certificate dated 13-8-2001 that in
the year 1986 the claimant served for 117 days. In 1987 he
worked for 286 days, in 1988 he worked for 290 days, in
1989 he worked for 312 days, in 1990 he worked for 296
days, in 1991 he rendered 298 days service, in 1992 his
continucus service was for 213 days, in 1993 he attended
duties for 310 days and in 1994 he attended his office for
365 days. It has further been projected therein that in 1995
the claimant worked for 299 days, in 1996 he attended duties
for 301 days, in 1998 he rendered continuous service for
290 days, in 1999 his attendance was for 303 days and in
the year 2000 service for 315 days was rendered by him.
When the claimant was engaged as muster roll Beldar, on
whom temporary status was accorded, it does not lie in the
mouth of the management that there was no relationship of
employer and employee between the parties. The claimant
could establish through cogent evidence that he was an
employee of the management. -

15. As projected by the parties, services of the
vicimant were dispensed with on 31-12-2000. Shri Jagdish
Prasac ux:folds in his affidavit Ex. MW 1/A that the claimant
was transferred to $.P. Marg project and from there his
services were dispensed with, vide office memorandum
dated 1-12-2000. Service of one month notice is also not
disputed by the clatmant. Thus it is emerging over the
record through facts unfolded by the claimant and re-
affirmed by Shri Jagdish Prasad that the claimant was
bidden fareweli by the management on 31-12-2000.

Whether termination of services of Shri Amar Rm,

~ amounts to retrenchment? For an answer dcﬁmuon of tbe
~ term is to be construed. Clause {00} of sectmn 2 of the :
Industrial Disputes Act, 1947 (in short the Act) defines =

retrenchment. For sake of convenience, the smd definition -
is as extracted thus:

“(00) “retrenchment” means the termination by
the employer of the services of a workman for any
reason whatsoever, otherwise than as a punishment
inflicted by way of disciplinary action, but does not
include—

(a) voluntary retirement of the workman; or

. (b) retirement of the workman on reaching the age
of superannuation if the contract of employment
between the employer and the workman .
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concerned contains a stipulation in that.behalf;
or '

(bb) termination of the services of the workrnan as a
result of the non-renewal of the contract of
employmem-bctween the employer and the

warkman éoncerned on ite cxpiry or of such”
contract being terminated under a stipulation in’

that behalf contained therein; or

(¢) termination of the services of a workman on the

ground of continued ill-health™.

17. Definition of retrenchment is very wide and in
rwo parts. The first part is exhaustive, which lays down
that retrenchment means the termination of the service of a
workman by the employer “for any reason whatsoever”
otherwise then as a punishment inflicted by way of
disciplinary action. Thus main part of the definition itself
excludes the termination of service, as a measure of
punishment inflicted by way of disciplinary action from
the ambit of retrenchment. The second part further excludes
(i) voluntary retirement of the workman, or (if) retirement of
workman on reaching the age of superannuation, or (iii)
termination of the service of a workman as a result of non-
renewal of contract of employment, or (iv) termination of
contract of employment in terms of a stipulation contained
in the contract of employment in that behalf, or (v)
termination of service on the ground of continued ill health
of the workman. Reference can be made to the precedents
in Avon Services (Production Agencies) {(Pvt.} Ltd. (1979
(1) LLJ) and Mahabir (1979 (II) LLJ 363).

18. Sub Clause (bb) purports to exclude from the
ambit of the definition of retrenchment (i) termination of
the service of a workman as a result of non-renewal of the
~Zontract of employment between the employer and the
workman concemned, on its expiry, or (i) termination of the
contract of employment in terms of a stipulation contained
in the contract of employment in that behalf, The first part
relates to termination of service of a workman as a result of
non-renewal of the contract of employment between the
employer and the workman, concerned onts expiry. Thus
“non-renewal of contract of employment” pre-supposes
an existing contract of employment, which is not renewed.
When services of an employee is terminated on account of
non-renewal of contract of employment, between the
employer and the workman, it does not amount to
retrenchment. The second part referrs to “such contract”
being terminated under a stipulation in that behalf contained
therein. The cases contemplated, under this part too, would
not amount to retrenchment. However this sub-clause,
being in the nature of an exception to clause (00) of section
2 of'the Act, is ruled to be construed stnctly when
contractual agreement is’ used as modus operandi to
frustrate claim of the employee to become regular or
permanent against a job. The ad}udwator has to address

himself to the question whether the period of employment -
was stipulated in the contiot of employment as a device

1o escape the applicability of the definition of retrenchment.
See Shailendra Nath Shukla (1987 Lab. 1.C. 1607), Dilip
Hanumantrao Shrike (1990 Lab. 1.C. 100) and Balbir Singh
[1990(1) LLI. 443]. On review of law laid by the Apex Court
and various Hig% ourts, a Single Judge of the Madhya

- Pradesh High Court, in Madhya Pradesh Bank Karamchari
.~ Sangh (1996 lab. 1.C. 1161) has laid following principles of
interpretation and application of sub-clause (bb} pf clause

{00) of section 2 of the'Act : "y

(i) that the provisions of section 2(o0)(bb) are to be
construed benevolently in favour of thé workman,

(i) that if the workman is allowed to continue in
* service by making periodic appointments from time
to time, then it can be said that the case would not

fall under section 2{o0)(bb),

(iii) that the provisions of section 2 {00)(bb) are not
to be interpreted in the manner whic® may stifle
the main prov1310n

(iv) that if the workman continues in service, the non-
renewal of the contract can be deemed as mala
fide and it may amount to be a fraud on statute;

(v) that there would be wrong presumption of non-
applicability of section 2(00)(bb) where the work
is of continuous nature and there is nothing on
record that the work for which a workman has
been appointed had come to an end”.

19. Whether provisions of retrenchment, enacted in
the Act, provide for any security of tenure? Answer lies in
negative. Provisions of retrenchment provide for certain
benefits to a workman in case of termination ofhis service,
falling within the ambit of definition of retrenchment. On
compliance of the requirements of Section 25F or 25N and
25G of the Act, it is open to the employer to retrench a
workian. :

20. Termination of service of an employee during the
period of probation was held to be covered by the exception
contained in sub-clause (bb) of section 2(00) of the Act, in
C.M.Venugopal [1994 (1) LLJ 597]. As per fact of the case,
Regulation 14 of the Life Insurance Corporation of India

(Staff) Regulation, 1962 empowered the Corporation to

terminate the service of an employee within the period of
probation. The employee was put on probation for a period
of one year, which was extended by another year. Since he
could not achieve the target to eam confirmation, his service
was terminated in terms of regulation 14 as well as order of
appointment. The Apex Court ruled that the case was
covered by the exception contzined in sub-clause {bb),
hence it was not retrenchment.

21.In Morinda: Co-opcratlve Sugar Mills Ltd. (1996 -

Lab.1.C. 221) a sugar factory used to employ certain mumber

of workmen during crushing season and at thie end to the i
crushmg season their employment used to cease. The' W
Sn@reme Court held that desplte the fact that thc workmen -

194
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worked for more than 240 days in a year, cessation of their
employment at the end of crushing season would not amount
to retrenchment in view of the provisions of sub-clause
(bb) of section 2(o0) of the Act. It was observed as
follows :

“4. It would thus be clear that the respondents were
not working throughout the season. They worked
during crushing seasons only. The respondents were
taken into work for the season and consequent to
closure of the season, they ceased to work.

5. The question is whether such a cessation would
amount to retrenchment. Since it is only a seasonal
work, the respondents cannot be said to have been
retrenched in view of what is stated in sub-clause
(bb) of section 2(00) of the Act. Under these
circumstances, we are of the opinion that the view
taken by the Labour Court and the High Court is
ilegal. However, the appellant is directed 1o maintain
aregister for all workmen engaged during the seasons
enumerated herein before and when the new season
starts the appellant should make a publication in
neighbouring places in which the respondents
normally live and if they would report for duty, the
appellant would engage them in accordance with
seniority and exigency of work™.

22. Above legal position was reiterated by the Apex
Courtin Anil Bapuro Kanase [1997 (10) S.C.C. 599] wherein
t was noted as follows :

“3.The learned counsel for the appellant contends
1 that the judgment of the High Court of Bombay relied
on in the impugned order dated 28-3-1995 in Writ
Petition No. 488 of 1994 is perhaps not applicable.
Since the appellant-has worked for more than 180
days, he is to be treated as retrenched employee and
if the procedure contemplated under Section 25-F of
the Industrial Disputes Act, 1947 is applied, his
retrenchment is illegal. We find no force in this
contention. In Morinda Coop. Sugar Mills Ltd. v.
Ram Kishan in para 3, this Court has dealt with
engagement of the seasonal workman in sugarcane
crushing, in para 4, it is stated that it was not a case
of retrenchment of the workman, but of closure of
the factory after the crushing season was over.
Accordingly, in para 5, it was held that it is not
‘retrenchment’ within the meaning of Section 2(00)
of the Act. As a consequence the appellant is not
entitled to retrenchment as per sub-clause (bb) of
Section 2{0o) of the Act. Since the present work is
seasonal business, the principles of the Act have no
application. However, this Court has directed that
the respondent management should maintain a
register and engage the workmen when the season
starts in the succeeding years in the order of seniority.
Until all the employees whose names appear in the

list are engaged in addition to the employees who |

are already working, the management should not go
in for fresh engagement of new workmen. It would
be incumbent upon the respondent management to
adopt such procedure as is enumerated above™.

23. In Harmohinder Singh [2001 (5) S.C.C. 540] an
employee was appointed as a salesman by kharga canteen
on 1-6-74 and subsequemtly as a cashier on 9-8-75. The
letter of appointment and Standing Orders, inter alia,
provided that his service could be terminated by one
month’s notice by either party. He was served with a notice

" to the effect that his service would be relinquished with

effect from 30-6-1989. Relying precedent in Uptron India
Ltd. [1998 (6) S.C.C. 538] the Apex Court ruled that contract
of service for a fixed term are excluded from the ambit of
retrenchment. Decision in Balbir Singh (supra) was held to
be erroneous. It was also ruled that principles of natural
justice are not applicable where termination takes place on
expiry of contract of service.

24. In Batala Coop. Sugar Mills Ltd. [2005 (8) S.C.C.
481} an employee was engaged on casual basis on daily

- wages for specific work and for a specific period. He was
“engaged on 1-4-1986 and worked upto 12-2-94. The Labour

Court concluded that termination of his services was
violative of provisions of Section 25-F of the Act, hence
ordered for his reinstatement with 50% back wages. Relying
precedents in Morinda Coop. Sugar Mills (supra) and Anil
Bapurao Kanase (supra) the Apex Court ruled that since
his engagement was for a specific period and specific work,
relief granted to him by the Labour Court cannot be
maintained.

25. The Apex Court dealt with such a situation again
in Darbara Singh (2006 LLR 68) wherein an employee was
appointed by the Punjab State Electricity Board as peon
on daily wage basis from 8-1-88 to 29-2-88. His services
were extend from time to time and finally dispensed with in
June 1989. The Supreme Court ruled that engagement of
Darbara Singh was for a specific period and conditional.”
His termination did not amount to retrenchment. His case
was found to be covered under exception contained in
sub-clause (bb) of Section 2(00) of the Act. In Kishore
Chand Samal (2006 LLR 65), same view was maintained by -
the Apex Court. It was ruled therein that the precedent in
3.M. Nilajkar [2003 (II) LLJ 359] has no application to the
controversy since it was ruled therein that mere mention
about the engagement being temporary whhout indication
of any period attracts section 25 F of the Act if it is proved
that the concerned workman had worked continuously for
more than 240 days. Case of Darbara Singh and Kishan

- Chand Samal were found to be relating to fixed term of _

appointment.

26. In BSES Yamuna Power Ltd. (2006 LLR | 144)
Rakesh Kumar was appointed as Copyist on 29-9-89,
initially for a period of three months as a daily wager. His
term of appointment was extended up to 20-9-90. No further
extension was given and his services were dispensed with
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on 20-9-90. On consideration of facts and law H1gh Court
of Delhi has obsgrved thus :

“In the present case, the respondent wasappointed
as a copyist for totaling the accounts of ledger for
the year 1986-87 and then for 1987-88. His initial
appointment was for the period of three months. It
was extended from time to time and no extension was
given after 20th September, 1990. He was appointed

without any regular process of appointment, purely -

casual and on temporary basis for specific work of
totaling of ledger. When this work was over, no
extension was given. I consider that appointment as
that of the respondent is squarely covered under
section 2(oo)(bb) of the Act. Giving of non-extension
did not amount to termination of service, it was nota
case of retrenchment”.

27. Precedents, handed down by Allahabad High

Court in Shailendra Nath Shukla (supra), Bombay High .

Court in Dilip Hanumantrao Shirke (supra), Punjab &
Haryana High Court in Balbir Singh (supra) and Madhya
Pradesh High Court in Madhya Pradesh Bank Karamchari
Sangh (supra} castrate sub-clause (bb) of Section 2(00) of
the Act. Ratio decidendi in these precedents abrogates
statutory provisions of sub-clause (bb) of Section 2 (00)
of the Act without even discussing the legality or
constitutional validity of the clause. On the other hand the
Apex Court in C.M.Venugopal (supra), Morinda Co-
operative Sugar Mills Ltd. (supra), Anil Bapurao Kanase
{(supra), Harmohinder Singh (supra), Batala Coop. Sugar
Mills Ltd. (supra), Darbara Singh (supra) and Kishore Chand
Samal (supra} and High Court of Delhi in BSES Yamuna
Power Ltd. (supra) spoke that case of an employee,
appointed for a specific period which was extended from
time to time, would be covered by the exception contained
in sub-clause (bb) of Section 2(0o) of the Act, in case his
services are dispensed with as a result of non-renewal of
the contract of employment between him and his employer,
on its expiry or termination of the contract of employment
in terms of a stipulation contained in the contract of
employment in that behalf, The law, so laid, holds the water
and would be applied to the case of the claimant.

28. At the cost of repetition, it is said that the claimant
was not appointed against S.P. Marg project for specified

period. No evidence has come over the record that services
of the claimant came to an end as a result of non renewal of

the contract of employment on its expiry or it were

terminated as per stipulation.contained in the contract of
employment. For application of the provisions of sub-clause
(bb) of clause {00} of Section 2 of the Act, the management
is under an obligation to show that the engagement of the
claimant was not for casual works on daily wages. Non
renewal of contract of employment presupposes an existing
contract of employment which is not renewed. Even in
respect of a daily wager a contract of employment may
exist, such contract being from day to day. The position,

ﬁow::ver, would bé different since such cetilract is in reality,

-camouflage for a more sustaining nature of arrangement,

but the mode of dmly wager is adopted so as to avoid
rigors of the Act. Then®ore, itis concluded that sub-¢lause
(bb) of clause (00) of Section 2 of the Act does not
contemplate to cover contract such as of a daily wager and
is rather intended to cover more general clause of contracts
where a regular contract of employment is entered info and
the termination of service is because of non renewalof the -

‘contract. Therefore, sub-clause (bb) of clause (00) of

Section 2 of the Act cannot be pressed into service by the .
management to espouse its case, In view of all these facts,
it is clear that management cannot avail benefit of sub-
clause (bb) of Clause (0o0) of Section 2 of the Act and
termination of the service of the claimant amounts to
retrenchment. :

29, In his testimony claimant projects that
retrenchment compensation was not paid to him. Shri
Jagdish Prasad speaks on the same lines in his affidavit

. Ex MW-1/A. For sake of convenience paragraph 18 of his
affidavit reads thus:-

“That the services of the workman was retrenched -

‘a8 par office memorandum dated 1-12-2000 which

itself statés that the workman concerned is given

one month's notice on account of retrenchment under

-Section 25F of the ID Act, 1947. The workman was

- given one months notice in writing indicating
reasons for retrenchment”, - -

30. As indicated above, Shri Jagdish Prasad simply
spells that one months notice was given to the claimant.
He nowhere unfolds that retrenchment compensation was
paid to him. On that issue the claimant is much vocal when
he swears in his affidavit that he was not given
retrenchment compensation. Section 25F of the Act
postulates three conditions to be fulfilled by an employer
for effecting a valid retrenchment namely:- (a) one month's*
notice in writing indicating reasons for retrenchment or

“ wages in lieu of such notice, (b) payment of compensation

equivalent to 15 days average pay for every completed
year of continuous service or any part thereof in excess of
6 months, and (c) notice to the appropriate Government in
the prescribed manner. Negative language used in Section
25F of the Act imposes a mandatory duty on the employer.
which is a condition precedent to tetrenchment of workman.
Contravention of mandatory requirement of the Section
would invalidate retrenchment and render it void ab initio.
When these mandatory requirements are not complied with,
the retrenchment of the claimant canriot be upheld. -

‘Consequently I am constrained to conclude that -

retrenchment of the claimant is violative of the provision
of Section 25F of the Act. Reference can be made to the
precedents in Auro Engineering (Pvt.) Ltd., Nasik (1992
Lab. I.C. 1364) and Ollur Regional Imitation Diamond
Manufacturing Industrial Co-op. Society Lid. [1993 (H) LLJ
174].
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31. Claimant claims regularization of his services with

" thel management. It is not his case that at the time of his
engagement recruitment rules were followed. No evidence
wds brought over the record to show that public
adyertisement was given, inviting public at large to
compete. In his affidavit the claimant made a bald statement
to |the effect that his name was sponsored by the
Enjployment Exchange. He could not substantiate this fact
byiany documentary evidence. Though he tried to assert
th4t an appointment letter was issued in his name, but this
cl4im also proved to be wrong. He could not produce his
appointment letter before the Tribunal. It is apparent that
thg claimant made wrong statement on above counts. He
failed to establish that he was appointed as a Beldar in
cohsonance with the recruitment rules. Therer is a complete
vafuum of evidence that the claimant took test and faced
ingerview for his selection. It has not been projected by
hitp that at the time of his selection norms of reservation
policies were followed. It has also not been shown that
capdidates of miner communities were also considered and
appointed, when he was selected for appointment with the
m4nagement. Therefore, out of the facts projected by the
cldimant, it nowhere comes over, the record that procedure
pr¢scribed for appointment to the post of a regular Beldar
wis followed. -

32. A ‘seasional workman’ is engaged in a job which
ladts during a particular season only, while a temporary
workman may be engaged either for a work of temporary or
capual nature or temporarily for work of a permanent nature,
but a permanent workman is one who is engaged in a work
of permanent nature only. The distinction between
anent workman engaged on a work of permanent nature

re is, in fact, that a temporary workman is engaged to
fill in a temporary need of extra hands of permanent jobs.

Thus when a workman is engaged on a work of permanent

ndture which lasts throughout the year, it is expected that
hq would continue ther¢ permanently unless he is engaged
toi fill in a temporary néed. In other words a workman is
erjtitled to expect permanency of his service. Law to this
effect was laid by the Apex Court in Jaswant Sugar Mills
[1P61 (1) LLI649].

33. Some casual workmen employed in a Canteen,
raised demand of permanency in service. The Tribunal
directed that from particular date they should be treated as
plobationer and appointed in permanent vacancy without
géing into the question as to whether more than permanent
rkmen were necessary to be appointed in the canteen,
oter and above the existing permanent strength to justify
making of the casual workman as permanent, where
tHey were working. Neither there was any permanent

atemporary workman engaged on a work of permanent "

cancy in existence nor the Tribunal directed for creation

permanent only against permanent v:;cancies and not
otherwise, announced ,the Apex Court in Hindustan
Aeronautics Limited Vs. their workmen [1975 (IT} LLJ 336).

34, In Uma Devi [2006(4) SCC 1] the Apex Count
considered the proposition as to whether the persons who

~ gotemployment, without following of a regular procedure

or even from the back door or on daily wages can be ordered
to be made permanent in their posts, to prevept regular
recruitment to the posts concemned. Catena of ecisions
over the subject were considered and the court declined
the *b_missions of the workmen to be made permanent on
the post which was held by them in temporary or adhoc

capacity for a fairly long spell. The Court ruled thus: -

“With respect, why should the State be allowed to
depart from the normal rule and indulge in temporary
employment in permanent posts? This Court, in our
view, is bound to insists on the State making regular
and proper recruitments, and is bound not to
encourage or shut its eyes to the persistent
transgression of the rules of regular recruitment. The
direction to make permanent—the distinction
between regularization and making permanent, was
not emphasized here-can only encourage the State,
the modal employer, to flout its own rules and would
confer undue benefits on a few at the cost of many
waiting to compete. With respect the directions made
in Piara Singh [1992(4) SCC 118] is to some extent
inconsistent with the conclusion in para 45 of the
said judgement therein. With great respect, it appears
to us that the last of the directions clearly runs counter
to the constitutional sgcheme of employment
* recognized in the earlier part of the decision. Really,
- it cannot be said that this decision has laid down the
" law that all ad-hoc, temporary or casual employeés
engaged without following a regular recruitment
procedure should be made permanent” . '

35. Taking note of some of recent decisions, the Apex
Court held that the State does not enjoy a power to make

Aappointments in terms of article 162 of the Constitution.

The Court quoted its decision in Girish Jyanti Lal Vaghela
{2006 (2) SCC 482] with approval, wherein it was ruled thus.

“The appointment to any post under the State can
only be made after a proper advertisement has been
made inviting applications from eligible candidates
and holding of a selection by a body of experts or a
specially constituted committee whose members are
fair and impartial through a written examination or
interview or some other rational criteria for judging
the inter se merit of candidates who have applied n
response to the advertisement made. A fegplat'
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registered. Any regular appointment made on a post
under the State or Uniop without issuing
advertisement inviting applications from eligible
candidates and without holding a proper selection
where all eligible candidates get a fair chance to

compete would violate the guarantee enshrined uader -

article 16 of the Constitution”.
36. In P. Chandra Shekhara Rao and Ott\grs [2006 (7)

SCC 488 the Apex Coust referred Uma Devi's Case (Supra)
with approval. It also relied the decision in a Uma Rani

[2004 (7),SCC 112] and ruled that no regularization is

permissible in exercise of statutory powers conferred in
Article 162 of the Constitution, if the appointments have
been made in contravention. of the mory .ules. In
Somveer Singh [2006 (5) SCC 493] the Apex Court ruled
that appointment made without following due procedure
cannot be regularized.

37. In Indian drugs Pharmaceuticals Ltd. [2007 (1)
SCC 408) the Apex Court retreated the law laid down in

Uma Devi's case (supra) and announced that the rules of -

recruitment cannot be relaxed and court cannot direct
regularization of temporary employees de hors the rules
nor can it direct continnation of service of a temporary
employee whether with a casual, Ad-hoc or daily rated
employee or payment of regular salaries to them. In Daya
Nand [2008 (10) SCC 1] the Apex Court ruled that menace.
of illegal and back door appointment compels the court to
rethink and in large number of subsequent portions the
court declared to entertain the claim of Ad-hoc and
temporary employees for regularization of service saying
that theory of legitimate expectation cannot be successfully
advanced by temporary, contractual or casual employees.

It was ruled therein that claim of the claimants for

regul_a:ization of their job cannot be considered.

38. Now it would be considered whether the claimant
could show that he was engaged on daily wagg basis in
pursuance of recruitment rules applicable; to the
management. He had adopted a posture of silence on this
issue. On the other hand Shri Jagdish Parsad was candid
enough to say that the claimant was engaged de hors the

cannot be aaid that bis recroitment was irreguler, which

can be regularized. In Uma Devi's case (Supra) Apex court

dealt with appointment of casual employees on two
standards (1) irregular appointment (2} illegal appointment.
For irregular appointment where the appointee have
rendered 10 years or more service in 4 duly sanctioned
post the State was commanded to take one time measure to
regularize there services but in case of illegal appointee the

court concluded that they have no right to continue in'the

service. The claimant being an illegal appointee cannot
claim & right to continue in service of the management.
Therefore I do not find it to be a case for reinstatement of
the claunant in service.

_ - other relief'to the workmen”
a# the circumstances of the case may require, where for
.sqme valid reasons it considers that reinstatement with or ..

‘without conditions will not be fair or proper.

39. Services of the claimant were retrenched without.

~ payment of notice pay, and retrenchment-compensation. It

is. well settled that in a case of wrongful retrenchment,
dismissal or discharge, the normal rule is to award
reinstatement, But where a case falls'in any of the exception

“to general rule, the industrial adjudicator has discretion to

award reasonable and adequate compensation, in lieu of
re-instatement. Section 11A of the Act vests the industrial
adjudicator with discretionary jurisdiction to give “such
in lieu of discharge or dismissal

40, 'I‘hcApexCourtandH:gh Courts dealt with the

: .!me of award of compensation in catena of decisions,
. when reinstatement in service was not found expedient.

Those precedents may help the ‘Iribunal in ascertaining

_the quantum of compensation, which may be awarded to

the Claimant. In S.S.Shetty [1957 (II) LLJ 696] the Apex
Court indicated some relevant factors which an adjudicator
has to take into account in computing compensation in
heu of reinstatement, in the followmg words

“The industrial Tribunal would have to take into
account the terms and conditions of employment,
the tenure of service, the possibility of termination
of the employment at the instance of either party,
‘the possibility of retrenchment by the employer
or resignation or retirement by the workman ard
-even of the employer himself ceasing to exist or
of the workman being awarded various benefits
including reinstatement under the terms of future
awards by industrial Tribunal in the event of
industrial disputes arising between the parties in
future... In computing the money value of the
benefits of reinstatement, the industrial
adjudicator would also have to take into account
the present value of what his salary, benefits etc.
would be till he attained the age of
superannuation and the value of such benefits
‘would have to be computed as from the date when
mnsmtcmtwasordemdunder&em '

41, Havmg =gard to the constdermonl detibed

* above, it is impossible to compute the money value of this

benefit of reinstatement awarded to the appellant with
mathematical exactitude and the best that any tribunal or

* court would do under the circumstances would be to make
. a8 .comect as estimate as is possible bearing, ofcoum in
‘piind all the relevant factors proand con”,

42, A Divisional Bench of the Patna High Court in

' B. Choudhary (1983) Lab.1.1755 (1758) deduced certain

guidelines which have to be borne in mind in determining

- the quantum of compensation-viz. (i) the back wages

receivable (ii) compensation for deprivation of the job with
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future prospect and obtainability of alternative
employment; (iii) employee’s age (iv) Length of service in
e establishment (v) capacity of the employer to pay and
he nature of the employer's business (vi) gainful
¢employment in mitigation of damages; and (viii)
¢ircumstances leading to the disengagement.and the past
¢onduct. These factors are only illustrative and not
¢xhaustive. In addition to the amount of compensation, it
s also within the jurisdiction of the Tribunal to award
nterest on the amount determined as compensation.
urthermare, the rate of such interest is also in the
dliscretion of the Tribunal. Reference can be made to Tabesh
rocess, Shivakashi (1989 Lab.1.C.1887).

43, In Assam Oil Co. Ltd. [ 1960 (1) LL]J 587 the Apex
Court took into account countervailing facts that the
¢mployer had paid certain sums to the workmen and her
wn earning in the alternative employment and ordered
that “it would be fair and just to direct the appellant a
qubstantial sum as compensation to her”. In Utkal
Machinery Ltd, [1966 (1) LLJ 398] the amount of
¢ompensation equivalent to two year salary of the employee
dwarded by the industrial Tribunal was reduced by the

gervice with the employer only for 5 months and also took
into consideration the unusual manner of her appointment
gt the instance of the Chief Minister of the State. In A K.Roy
1970 (1) LLJ 228] compensation equivalent to two years
dalary last drawn by the workmen was held to be fair and
jroper to meet the ends of justice. In Anil Kumar
Chakaraborty [1962 (II) LLJ 483] the Count converted the
gward of reinstatement into compensation of a sum of
5.50000 as just and fair compensation in full satisfaction
qf all his claims for wrongful dismissal from service. In O. P.

it was a fit case for grant of compensation in view of
cinstaternent. The Court awarded compensation equivalent
3.33 years salary as reasonable, In M.K. Apgarwal (1988
ab. I.C. 380), the Apex Court though confirmed the order
df reinstatement yet restricted the back salary to 50% of
hat would otherwise be payable to the employee. In
ashveer Singh (1993 Lab. 1.C. 44) the court directed payment
df Rs. 75000 in view of reinstatement with back wages. In
aval Kishor (1984 (II) LL¥ 473) the Apex Court observed
at in view of the special circumstances of the case adequate
dompensation would be in the interest of the appellant. Asum
df Rs. 2 lac was awarded as compensation in lieu of
pinstatement. In Sant Raj (1985 (11) LLJ 19) a sum of Rs. 2
lac was awarded as compensation in licu of reinstatement..
Ih Chandu L.al (1985 Lab. 1.C. 1225) compensation of Rs. 2
lhc by way of back wages in lieu af reinstatement was
awarded. In Ras Bihari (1988 Lab.1.C.107) a compensation
df Rs, 65000 was granted in lieu of reinstatement, since the
guployee was gainfully employed elsewhere. In V. V. Rao
991 Lab.I.C.1650} a compensation of Rs. 2.50 lac was
awarded in lieu of reinstatement.

fupreme Court to an amount equivalent to one year salary, .
¢f the employee-in view of the fact that she had been in

Bhandari [1986 (IT) LLJ 509}, the Apex Court observed that .

44. As referred above the claimant rendered 240 days
continuous service for 14 consecutive calendar years, On
8-2-1987 the claimant was about 23 years of age. After
rendering service with the management he reached the age
of 37 years. By now he became overage and cannot get a
job with any public sector undertaking or government
department. His services with the management were found
to be good and satisfactory. Considering all these facts
and the circumstances that retrenchment compensation
was not paid to him, I am of the view that a compensation
of Rs. five lacs, in lieu of reinstatement in service, would

‘meet the ends of the justice. Accordingly, the claimant is

held to be entitled to compensation of a sum of Rs.five lacs
from the management in liew ofhis reinstatement. An award
is, hereby, passed. It be sent to the appropriate Government
for publication,

Dr. R. K. YADAV, Presiding Officer
Dated : 30-3-2012

4 fiwelt, 2 |E, 2012

FL3, 1856, ~ T T s, 1947 (1947
T 14) F U 17 F AT F, BT TR @A,
¥ T T T, S, SR # 66S & Gag M
3R I Herl F e, ey ¥ ffiw shifie faor &
F3 TER sfeifr sfuwmr rveR @ tar (Had
T 35/2011) T YHIOE w6 8, I 619 TWHR F
2-5-2012 FI W g @

* [F. we-40012/15/2011 -3 3R (Tt 7))
W T, 3w aifusd
New Delhi, the 2nd May, 2012

5.0. 1856.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref, No. 35/ .
2011) of the Central Government Indus. Tribunal-cum-
Labour Court No 1, Bhubaneswar-2 as shown in the
‘Annexure, in the industrial dispute between the employers
in relation to the management of The $.D.0. BSNL,
Jaleswar, Balasore and their workman, which was recejved
by the Central Government on 2-5-2012.

[No. L-40012/15/2011 - TR(DU)}
RAMESH SINGH, Desk Officer
ANNEXURE

CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-
CUM-LABOUR COURT, BHUBANESWAR

PRESENT:
" Shril. Srivastava,

Presiding Officer, C.G. L. T.-cum-Labour
Court, Bhubaneswar.

INDUSTRIAL DISPUTE CASE NO, 35/2011
Date of Passing Award -17th'April, 2012
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Between:

The S.D.0O., BSNL, Jaleswar,
Balasore, Qdisha.

(And)

Theu workman Shri. Haripada Senapati,
At. Shantia, Po./Via.: Jaleswar,

.. 1st Party-Management.

Dist. Balasore. * 72nd Party-Workman.
APPEARANCES :
None. : For the 1st Party-
Management. -
Shri Haripada Senapati For himselfthe- _
2nd Party-Workihan.
AWARD

The Government of India in the Ministry of Labour
has sent this reference to this Tribunal in exercise of the
powers conferred by clause (d) of sub-section (1) and sub-
section (2A) of Section 10 of the Industrial Disputes Act,
1947 for adjudication of dispute existing between the
emglayers in relation to the management of B.S.N.L.
Jaleswar, Balasore, Orissa and their workman vide letter
No.L-40012/15/2011 -IR(DU), dated 4-7-2011.

2. The dispute as referred to in the schedule of the
letter of reference is reproduced below:

“Whether the action of the management of BSNL;
Jaleswar in removing Shri Haripada Senapati,
Contractual worker from service w.e.f. 29-11-2010
without complying Section 25-F of the J.D. Actis
legal and justified? What relief the workman is
entitled to™?

3. The 2nd Party-workman in pursuance of the order
of reference has filed his statement of claim alleging that he
had been in the service of the management from the year
2003 till the date, 29-11-2010 when he was removed as a
contractual labourer. His work and perfonnance has been.
satisfactory as no disciplinary action was taken by the
Management against him. The work undertaken by the

management of BSNL has not been closed down and the -

co-workers are still working, He was suddenly refused
employment with effect from 29.11.2010 without any prior
information and without giving any retrenchment benefit.
While terminating his service the statutory provisions of
Section 25-F of the Indusirial Disputes Act have not
complied with by the Management. Hence he is entitled to
reinstatement with full back wages and other service
benefits. The reason behind his disengagement was that

the SDO, BSNL, Jaleswar, Shri Lingaraj Padhi demanded

money and sexual favour from his wife on 31-7-2010 for
which case No. 240 dated 9-12-2010 was filed against him
at Jaleswar Police Station under section 294/506 IPC. He
was not allowed to resume his duty when he repeatedly
reported for duty. Thereafter he filed complaint with the
Deputy Chief Labour Commissioner (Central),
Bhubaneswar with a copy to the Management, but no
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fruitful result came out. Hence on failure report the matter
was referred to this Tribunal for adjudication.

4. The 1st Party-Management did not file any repty/
written statement despite sending notice through registered
post. The Management even did not turn up to defend the
case. Hence the case was ordered to proceed exparte against
the 1st Party-Management.

5. The 2nd Party-workman Shri Hanpada Senapati
has filed his sworn affidavit.in evidence and a bunch of
papers. -

6. On careful consideration of the evidence filed by
the 2nd Party- workman his case stands proved exparte
against the 1st Party-Management. [t is borne out from the
evidence filed that the 2nd Party- workman had been
working with the 1st Party-Management since 2003 as

" contractual labour till 29-11-2010, when he was refused

work by the 1st Party-Management, without any assigning
any cause and complying with the statutory - ovisions of
Section 25-F of the Industrial Disputes Act tnce he had
been working continuously since the year 2003 till the date
29-11-2010, he has completed continuous service of more
than 240 days during a period of 12 calendar months
preceding the date of his disengagement and thus he is
entitled to the safeguard of provisions of Section 25-F of
the Industrial Disputes Act, 1947. Therefore his termination
amounts to retrenchment and is found to be arbitrary,

_ 'unjusliﬁed and illega! and he is entitled to be re-engaged
with back wages from the date of his disengagement.

7. The 1st Party-Management is accordingly directed
to reinstate the 2nd Party-workman on the post from which
he was disengaged as a contract labour and pay him back

- wages from the date of his disengagement within a period

of three months from the date of publication of this Award.
" 8. The reference is answered accordingly. -
_JITENDRA SRIVASTAVA, Presiding Officer
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New Delhi, the 2nd May. 2012

S5.0. 1857.—In pursuance of Section 17 f the

Industrial Disputes Act. 1947 (14 of 1947), ik . entrai
Government hereby publishes the Award (Ref. Now UGl

" NGP/124/2004) of the Central Govemmentlndus Trvounal

cum-Labour Court Nagpur as shown in the Arngsure, in

i
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e mdustna! dispute between the Director Generai All
Radlo,NewDelhmxlothmmddneuworlunan,whlch
as received by the Central Government on 02-05-2012.
[No. L42012/03/1997 - IR(DU)]
RAMESH SINGH, Desk Officer
ANNEXURE
BEFORE SHRI J. P. CHAND, PRESIDING
OFFICER, CGIT-CUM-LABOUR COURT,NAGPUR
Case No.CGIT /NGP /124/2004
Date: 174-2012.,

BartyNo.1 : TheDirector General, All India Radio,

New Delhi.

The Station Engineer, AIR, Civil Lines,
" Chandrapur(MS) 442402.

Versus

Shri Balwant $/0. Babanrao Kosankar,
C/o. K.P. Ramteke, Babupeth ward no.3,
Near Jyotiba Fule Chowk, Chandrapur. -
AWARD
{Dated: 17th April, 2012)

In exercise of the powers conferred by clause (d) of
syub-section (1) and sub-section 2(A) of Section 10 of
Industrial Disputes Act, 1947 (14 of 1947) (“the Act” in
short), the Central Government has referred the industrial
dispute between the employers, in relation to the

anagement of All India Radio and their workman Shri

lwant Kosankar, for adjudication, as per letter No.L-

42012/3/97-IR {DU) dated 01-01-98, with the following
s¢hedule :—

“Whether the action of the management of All India

k Radio, Chandrapur in terminating the services of Sh.

l13rly No.2

[
|
|
|

Balwant Babanrao Kosankar, Driver, is legal &

justified? If not, to what relief is the workman
entitled?”

2. On receipt of the reference, the parties were noticed
tq file their respective statement of claim and written

stptement and accordingly, the workman, shri Balwant .

K psankar, (‘the workman’ in short), filed the statement of
iin and the management of All India Radio (*Party No.1”
in shory'} filed its written statement. The case of the workman
as|depictd from the statement, of claim is that he was
warking as a driver with party no.1 w.e.f. 18-05-1994 and he
wds being appcinted from time to time by party no.1 and

* month, withcut taking any receipt from him by
no.1 and at time:s, the payment was being made to
in the name of amnother person to show gap in his

salary was being dravwn on quofauons method, but he was
in continuous semce with party no.] from 18 5-1994 to

Aakashwani Bhawan Parliament Street,

27-7-1995, wherein, his designation was shown as casual
vehicle driver and he rendered more than 240 days of service
in the preceding year of his termination from service and
thus, he was a protected workman as per the provision of
Section 25- F of the Act and before termination of his
services, party no.1 failed to comply with the mandatory
provison of Sections 25-F and 25-G of the Act, hence
termination of his - his services is illegal and liable to be set
aside. . )

It is also pleaded by the workman that he had filed
OA No. 1416/95, before the Central Administrative Tribunal
on 23-11-1995, but the same was disniissed on £1-03-1996,
with a direction to approach the Industrial Tribunal and as
such, he approached the RL.C (Central), Nagpur and due to
failure of conciliation, the Industrial Dispute was referred
by the Central Government for adjudication. The workman
has prayed tp set aside the order of termination dated
9-8-1995 and for his reinstatement in service with continuity
and full back wages. ‘

2. The party no. 1 inits written statement has pleaded
inter-alia that the workman was engaged as a casual labour
purely on monthly contract basis w.e.f. 18-05-1994 and was
continuously engaged upto 08-08-1995 and payment was
made to the workman under the contract from time to time
after obtaining receipt for the same and the receipts so
obtained have been filed in his case and though the
wotkman was engaged for the work of garden maintenance
for the months of May, June, July and August, 1994, he
performed the duty of motor driver for those months and
the Jast contract with the workman was for the month of
July, 1995 and there was no contract with him for the month
of August, 1995, as there was no need to engage additional
driver and therefore, the workman was discontinued w.e.f,
08-08-1995, due to non renewal of contract and the workman
was not engaged for 240 days in a calendar year and he
worked for 227 days in 1994 (from 18-5-1994 to 31-12-1994)
and 220 days from 1-1-1995 to 8-8-1995 and the workman
was not a protected workman and there was no necessity
to comply with the Provisions of Sections 25F and 25G of
the Act and the workman is not entitled to any relief.

3. Besides placing retiance on documentary evidence,
the workman has examined himself as a witness in support
of his claim. The evidence of the workman is on affidavit. It
is necessary to mention here that as none appeared on
behalf of the management to cross-examine the workman.
“no cross” order was passed. Thus, the oral evidence of
the workman has remained unchallenged. It is necessary
to mention here that the evidence of the workman on
affidavit is reiteration of the facts mentioned in the statement
of claim.

4. At the time of argument, it was submitted by the
learned advocate for the workman that the workman had
rendered moré than 240 days of work in the preceding 12
calendar months of the date of termination of his services
by the party no. 1 and before such termination, as the
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mandatory provisions of Section 25-F of the Act were not
complied with by the party no. 1 and neither one month's
notice nor one month's pay in lieu of notice nor retrenchment
compensation was given to the workman, the termination
of the services of the workman was illegal and therefore,
the workman isgntitled to reinstatement in service with
continuity and full back wages.

. In'support of such contentions, the learned advocate
for the workman has placed reliance on the decision
reported in 2010 1 CLR-1 SC (Anoop Sharma Vs. ercutwe

Engineer, PHD no. 1 Panipat).

Itis necessary to mention here that on 27-07-2009

and thereafter, none appeared on behalf of the management
to take part in the case and neither oral evidence was adduced
nor any argument was made on behalf of the partyno 1.

* 5. It is clear from the written statement filed by the
party no. 1 that the workman was engaged as a motor
driver by it from 18-05-1994 to 08-08-1995 continuously.
However, according to the party no.1, the engagement of
the workman was purely on contract basis and the workman
was disengaged from 08-08-1995, as his contract was not
renewed for the month of August, 1995 and as such, the
provisions of Section 25- F of the Act are not applicable to
the case of the workman. _

It is claimed on behalf of the workman that the
provisions of Section 25-F are applicable to his case and
due to non compliance of the provisions of Section 25-F,
his termination is illegal. :

" In view of the pleadings of the partles, the first
question for consideration in this case is ag to; whether the
termination of the workman from services’ s to
retrenchment from service ornot. '

6. Section 25-F of the Act deals with the condmons
precedent to retrenchment of workman, It says that, “No

workman employed in any industry” who has been in .

continuous service for not less than one year under an
employer shall be retrenched by that employer until
{a) the workman has been given one month's notice
in writing indicating the reason for retrenchment
- and the period of notice has expired, or thé
workman has been paid in licu of such notice,
wages for the period of notice. :
(b) the workman has been paid, at the time of
retrenchment, compensation which shall be
* guivalent to fifteen days’ average pay (for every
_ ¢otpleted year of continuous service) or any part
* thereof in excess of six months,

Section 2 {o0) of the Acf- défines: retrenchment. It -

1ztines that, “retrenchment” meauthe‘temunati’bn‘y the

employer of the service of a widrkman for any. reason

whatsoever, otherwise than as a punishment inflicted by
way of disciplinary action but dogs not ificlude—
(a) Voluntary retirement of the worim:mn or

()] Rsnrementoftheworkmmon 4 the age of

SUpSEaRpRAtion if the coamt of wployment

between the employer and the workman concerned
contains a stipulation in that behalf; or
(bb)termination of the service of the workman as
a result of the gon-renewal of the contract of
employment between the employer and the
workman concerned on its expiry or of such
contract being terminated under a stipulation on
that behalf contained therein; or

{c) Termination of the service of a workman on the
ground of continued ill health.

7. In this case, the workman has filed the documents
such as, the copy of his application dated 18-10-1995, two
copies of “‘enquiry for office work of casual motor driver”
for the month of August, 1995, attendance register, copy of
duty chart and copy of office order dated 27-7-1995, in
support of his claim. As it is admilted by the party no. 1
about the engagement of the workman from 18-05-1994 to.
8-08-1995 as motor driver there is noneed to discuss about
the attendance register, copy of duty chart and copy of

. office order dated 27-07-995. The workman has filed two

letters dated 21-07-2005 issued by the party no. I, one in
the name of Shri Vijay Pareddiwar and the other in the
name of Shri V. M. Pathak. On perusal of the said letters, it
is found that by the said letters, party no. 1 had called for
quotations for a casual motor driver for the month of

~August, 1995, The 3aid letters show that party no. 1 was

engaging casual motor driver on contract basis for a month.
The party no. 1 has filed copies of receipts granted
by the workman in token of receipt of his wages for the
months of October, 1994 to December, 1994 and January,
1995 to June, 1995."In the said receipts, it has been specifically
mentioned that the amount was paid to the workman as
“casual labour on contract basis to motor driver.” It is clear
from the two letters dated 21-07-2005 filed by the workman
and the nine receipts filed by party no. 1 that the workman
was engaged as a motor driver on month to month contract .
basis and the services of the workman were terminated on
08.08.1995 as a result of pon-renewal of the contract between
the workman and the party no. 1 , after expiry of the contract
fior the month of July, 1995. So, the termination of the services:
of the workman cannot be termed as retrenchment as defined-

~ under Section 2(o0) of the Act. As it is held that the
_tﬂmaucnofthewmmmtammmttomhmmt, '

the provisions of Section 25- F of the Act are not applicable
to his case and the workman is not entitled to any relief As
the case of the workman is not a case of retrenchment, with
respect, I am of the view that the decision cited by the leamed
advocate for the workman has no application to this case. .
Hence, it is ordered :—
_ ORDER

The action of the management of All India Radio,
Chandrapur in terminating the services of she Balwant
Babanrao Kosankar, Driver, is legal & Jusnﬁed The

~ wotkman is not entitled to any relief.

JPCHAND PnemdmgOﬂiccr )
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New Delhi, the 2Znd May, 2012

8.0. 1858.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby published the Award (Ref. No. 356/
POO1) of the Central Government Industrial Tribunal-cum-
Labour Court, Bhubaneswar-2 as shown in the Annexure,

o the management of The Sub-Divisonal Officer (Phones),
Angul and others and their workman, which was received
by the Central Governmenton 02-05-2012.

[No.L-4001 2/03/2000—I_R (DU)]
" RAMESH SINGH, Desk Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMFENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT
BHUBANESWAR

Present: ShriJ. Srivastava,
Presiding Officer, C.GI.T-cum-Labour Court,
Bhubaneswar.

Tr. Industrial Dispute Case No. 356/2001
Date of Passing Award 27th March, 2112
Betwccn : L
" 1. The Sub-Divisional Officer (Phones),

Telecom Deptt. Angul.

2. The Telecom Distt. Manager, Teleconi
Department, Dhenkanal.

3. The CGM (T}, Telecom Department,
Orissa Circle, Bhubaneswar, Orissa-751 001.

.. .Ist Party-Managements,
And

Their workman represented through the President,
Orissa Door Sanchar Asthai Mazdoor Sangh
(BMS),

Sector-A, 219, Mancheswar Industrial Estate,
Bhubaneswar-751 001.

...2nd Party-Union.

FITAET (T ), ST UUE o # WEuES F Hag e

n the Industrial Dispute between the employers in relation -

APPEARANCES :
M/s. 8. K. Paitnaik & . .For the 1st Party-
Associates, Advocate Management.
M/s. B.C. Bastia & .. .For the 2nd Party-
Associates, Advocate Union

AWARD

The Government of [ndia in the Ministry of [.abow
has sent this reference to this Tribunal under clause (d) of
sub-section (1) and sub-section 2{A) of Section 10 of the

" Industrial Disputes Act, 1947 vide their letter No. L-40012/

3/2000-/IR (DU) dated 30-5-2000 for adjudicating an
industrial dispute existing between the management of Sub-
Divisional Officer (Phones}, Telecome Department and their
workman.

2. The dispute as mentioned in the Schedule of the
letter of reference is reproduced below - —

“Whether the action of the SDO(T), Angul by
terminating the services of the disputant Sh, NK.
Samal & not paying differential wages as per DOT
guideline, is legal and justified? If not, to what retief
the disputant workman is entitled™?

3. The disputant workman Shri Nikunja Samal has
filed his statement of claim in which he has stated that he
was engaged as a temporary telegraph messenger in the
District Telegraph Office, Angul from the date of its opening
on 1-5-1995, He was serving the department ti}l termination
on 12-8-1999. He was getting Rs. 20/- for 12 hours’ work
which was much less than the minimum wages fixed by the
Central Government. He and his co-workers lodged
complaints to Telecom Manager (TM), In-charge, Angut
on 16-9-1998, copy eof which was given to the Telecom
District Manager, Dhenkanal and $.D.0O. (Phones)} Angul,
but nothing was done. At last he filed a labour dispute
before the Assistant Labour Commissioner (Central),
Bhubaneswar on 8-9-1999 and consequently out of malice
and grudge he was discharged by the 1st Party-
Management from duty. Before the L.abour Commissioner
negotiations took place but ended in failure and so the
matter was referred to the Government. The disputant
workman had worked for nearly five years under the 1st
Party-Management and he was discharged illegally against
the principles of natural justice. A the papers relating to
his job and service are with the 1st Party-Management. His
prayer is that he may be re-engaged in the D.T.0. Angul,
and his services may be regularized in the Telegraph
Department and he be paid all the back wages at minimum
rates of wages fixed by the Central Government,

4. The 1st Party-Management in its written statement
has replied that the disputant was intermittently engaged
as a telegraph messenger in the Departmental Telegraph
Office, Angut fron: 1-3-1995 to 12-8-1999. The Departmental
Telegraph Office at Augul was opened on 1-5-1995. Its
work was to receive the telegrams and for transmission to
different places and to deliver the telegrams to the
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addressees through the telegraph-man. Immediate
arrangements could not be made to appoint telegraph-man
in the D.T.O. at Angul either by way of regular appointment
or by way of transfer from other stations. Therefore, in
order tomeet the exigencies the then 5.D.O. (Telegraphs)
engaged some persons including the disputant workman
for distributing the telegramé,von payment of amount to
which the disputant and others agreed to. The disputant
workman was never engaged continuously for more than
240 days in a calendar year. Therefore, he does not come
within the meaning of the “workman” and at his instance
the reference made by the Cenfral Government is not
maintainable. Later considering the need of the D.T.O,
T.DM., Dhenkanal posted five regular staff from other units
of the Division to work as Telegraph-man as they were
found surplus in the said Units. After posting of the regular
Telegraph-man there was no necessity for engagement of
the petitioner. As such he was not engaged for delivery of
telegrams after 12-8-1999. Therefore, the question of illegal
discharge of the petitioner by Telecom Department does
not arise. It is not correct to say that the disputant workman
was working for 12 hours a day by getting Rs. 20. The
disputant was given whatever amount he agreed to. He
was never engaged for 12 hours in a day. It is wrong to say
that due to filing of the labour case he was discharged frrm
work. The disputant workman has claimed for reinstatement
in the post of Telegraph Messenger, but in view of the ban
order dated 30-3-1985 the question of regularization of the
petitioner is not tenable as there are other temporary status
mazdoors prior to 30-3-1985 for regularization. The disputant
workman was never engaged as a Telegraph-man in
accordance with the recruitment rules. Presently there is
no scope for reinstatement as no work is available in the
office. He has received all the dues from the Managment
for the days he had worked. So he is nof entitled to get
any back wages. The provisions of minimum wages are
not applicable to the disputant. He has worked for limited
period and for that he has received the amount agreed by
him. Therefore, the question of violation of the provisions
of Minimum Wages -Act does not arise.

5. On the pleadings of
issues were framed :

the parties following

ISSUES _
1. Whether the reference is maintainble ?
2. Whether the action of the S.D.O. by Angul, by
terminating the services of the disputant Shri N.K.
Samal and not paying differential wages as per
DOT guidelines is legal and justified?
3. If not, to what relief the disputant is entitled ?
6. The disputant workman Shri Nikunja Samal has
examined himself as W.W.-1 and proved certain documents
marked as Ext.-1 and 2 and Ext.2/1 to Ext.-2/62.

7. The st party-Management has examined
Shri Chakradhar Behera on affidavit as M. W.:1 with

e e —

oppo:tumtytocrossexammebyﬁie disputant workman and
exhibited two documents matked & Ext.-A and Ext.-B.

Issue No. 1 ):‘"" '

8. The burden to prove thls issue lies upon the 1st
Party-Management, who has challenged the
maintainability of the reference on the ground that the
petitioner has never worked Tor more than 240 days in a
calendar year. Therefore, h does not come within the
meaning of the “workman” gpd the reference made by the .
Central Government at his, mstance is not maintajnable.
But in Para-3 of the wntten statement itself it has been
admitted by the ist Pany-Mmagement that the disputant
workman was engaged with some other persons for
distributing telegrams and after posting of regular staff no
work was allotted-to them after 12-8-1999. The disputant
workman has clearly stated in his evidence that he was
éngaged-on 12-5-1995 as a temporary messenger to
distribute dak on a monthly wage of Rs. 600. He used to
continue as such from year to year, but from 12-8-1999 he
was refused employment. He has also filed certificate
Ext.-1 granted by the Telegraph Master in-charge; Angul
in which it has been certified that Shri Nikunja Samal i.e.
the disputant had worked continuously in the office of
the S.D.O. (Telephones), Angul as a daily rated mazdoor
with effect from 1-5-1995 to 15-8-1999. He has also filed 63
number of messenger delivery receipts of different dates
marked as Ext.-2, 2/1 to 2/62 in proof for rendering
continuous service. Therefore it cannot be said that the
disputant had not worked continuously for 240 days in a
year under the 1st Party-Management and he does not
come with the definition of “workman”. The reference is
well within the jurisdiction of this Tribunal and is
maintainable. Issue No. 1 is decided accordingly in favour
of the disputant workman.

_ Issue No. 2

9, tis an admitted fact that the disputant workman
was engaged as a temporary messenger on the very day '

- of the opening of the Departmental Telegraph Office at

Angul on 1-5-1995 and he worked there till 12-8-1999. This
fact is also proved by the certificatc Ext.-1 granted by the
Telegraph Master-in-charge, Telegraph Office, Angul and
also by message delivery receipts Ext.-2, 2/1 to 2/62 filed

by the disputant workman. The denial of the 1st Party-

Management that the disputant workman has not
continuously worked under the 1st Party-Management
from 1-5-1995 to 12-8-1999 is disproved by the above
documentary evidence. It has not filed any documentary
evidence in support of its contention and to controvert
the allegations of the disputant workman which stands
proved by his ora! as well as documentary evidence and
also by implicit pléadings in the written statement. There
may be a ban order as alleged by the . st Party-
Management regarding fresh recruitment, but when the
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engagement of the disputant workman and some other
temporary messengers was made despite this ban order,
the legal consequences ensured in favour of the disputant
workman by such engagement cannot be over-looked or
denied. The disputant had undoubtedly served for nearly
five years the 1st Party-Managetent continuously and

discontinuance from job amounts to retrenchment as
defined under Clause (00) of Section 2 of the aforesaid
Act. Hence before disengagement the 1st Party-
Management was obliged to follow the provisions of
Section 25-F of the Industrial Disputes Act. It cannot be

tretch of imagination on the face of the documentary
vidence adduced by the disputant workman. Therefore,
is disengagement was illegal and unjustified.

10. Asregards the claim of the disputant workman
ith regard to payment of differential wages as per DOT
ideline it cannot be sustained as the disputant workman

fthe S.D.0. (T), Angul by terminating the services of the
isputant workman Shri Nikunja Kumar Samal cannot be
tained but his action in not paying the differential wages
per DOT guideline was justified and well within his
ghts. This issue is accordingly decided party in favour
f the workman and partly in favour of the 1st Party-

11. Since the services of the disputant worman were
iscontinued in contravention of the provisions of

jm one month’s prior notice or wages in lieu thereof and
cpmpensation as per law, he should have been entitled to
reinstated in service, but his services were temporary
d already a period of more than 12 years has expired

since then it will not be just and proper to direct the 1st

-Management to take him back in service. But surely
he is entitled to compensation. It is therefore, directed that
e disputant workman shall be given one month’s wages
i} lieu of notice and compensation equivalent to 15 days
ayerage pay for every completed year of continuous service
ot any part thereof in excess of six months and also a
ipensation of Rs. 45,000 in lieu of reinstatement in service,

2. The order shall be complied with by the 1st
Party-Management within a period of three months from
date of publication of Award.

13. Reference is answered accordingly'.
- HTENDRA SRIVASTAVA, Presiding Officor

he was disengaged without any néfice or compliance of
- Bection 25-F of the Industrial Disputes Act, 1947. His

ction 25-F of the Industrial Disputes Act without giving
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New Dethi, 3rd May, 2012

8.0. 1859.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Govemnment hereby publishes the Award (Ref. No. 54/03)

of the Central Government Industrial Tribunal-cum-Labour
Court, Jabalpur as shown in the Annexure, in the Industrial
Dispute between the management of Central Railway and
their workmen, received by the Central Government on
03-05-2012. '

[No.L-41012/89/1999-IR (B-1)] -
RAMESH SINGH, Desk Officer
ANNEXURE .
BEFORE THE CENTRAL GOVERNMENT
MJSTRMLTRELNW-LABOURCGJRR
. JABALPUR
No. CGIT/LC/R/54/03 _ .
Presiding Officer : SHRI MOHD. SHAKIR HASAN
Shri Chaitu, '
S/o Shri Dulare,
R/0Old Loco,
~ Near Bajrang Akhara,
Post & Distt. Damoh (MP) .. .Workman
' Versus o
The Divisional Railway Manager,
Central Railway,
Jabaipur .. .Management

AWARD
Passed on this 17th day of April, 2012

1. The Government of India, Ministry of Labour vide
its Notification No. L-41012/89/1999-IR (B-I} dated
20-3-2003 has. referred the following dispute for
adjudication by this tribunal :—

“Whether the action of the management of Central

Railway, Jabalpur in terminating the services of Shri

_Chaitu S/o Shri Dulare is justified ? If not, what relief
the said applicant is entitled to?”

2. The case of the workman, in short, is that the
workman Chaitu was working from 16-3-80 to 25-12-84 and
then upto 22-4-87 as a Khalasi at Locoshed Damoh Central
Railway. He was terminated on 23-4-87 without any notice
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and without payment of retrenchment compensation. He
raised dispute before the Assistant L.abour Commissioner
(Central), Jabalpur who sent failure report to the Ministry
but the Ministry rejected the case of the workman.
Thereafter the Hon’ble High Court at Jabalpur vide order

dated 9-9-02 directed the Labour Ministry to refer the case -

ofthewoﬂunantoﬂ:eTnbunalforadjudeItuﬂuthu
stated that on the basis of gld service card, the management

had reinstated him on 2347-2003 i 1gnorm; the back wages .

and seniority from back -date. It is submitted that the
management be dirécted t& treat qualifying service of
broken peried and grant back wages with cost of the suit.
3. The management appeared and filed Written
Statement to contest the reference. The case of the
management, inter-alia, is that the workman was engaged
as a casual labour as and when required. As per statutory
rules of IREM Vol.-II Para 2004 , no notice is required for
termination of service of casual labour. The service will be
deemed to have been terminated when he became absent
or on the close of the day. The workman had not completed
continuous service for a period of 120 days and therefore,
the question of regularization does not arise. In view of

the instruction of the Railway Board for absorption of Ex-

casual labour, his case was reviewed and he was found for
engagement as per the prescribed norms. He is niot entitled
to any back wages nor any kind of seniority. It is submitted
that the reference be anbwered in favour of vhe
management.

4. On the basis of the pleadings of the parties and
reference, the following issues are for adjudication—

I Whether the action of the management in
terminating the service of the workman is justified?
L To what relief the workman is entitled?.

5. The workman after appearing in the reference
case filed statement of claim and photocopies of
documents. Thereafter inspite of sufficient opportunity

given to the workman, evidence was not filed and lastly

became absent. Thus the reference case proceeded
ex-parte agamst the workman on 10-8-2011.

6. Issue No. I.—The management has examined one

witness namely Shri D.K.Choudhry who is Office
Superintendent, P.W. 1, Damoh. The management has also

relied the documents filed by the workman which are

marked as Exhlblt W/land W /2.

7. The management witness has stated in his
evidence that the workman was engaged as casual labour
as and when needed. He has stated that as he was a casuai
labour then as per para 2004 of IREM the question of
notice and retrenchment compensation does not arise.
He has further stated that he had worked from 1-5-87 to
22-5-87 for 22 days and therefore his averments are
misleading. He has also stated that he has already been

regularized and appointed on the post of Gangman vide

order No. 38/2003 dated 23-7-2003. Thus his evidence
shows that his services are not said to be in continucus
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service for one year during the period of twelve calendar
months preceding the date with reference under the
provision of Section 25B of the Industrial Dispute Act,
1947 (in short the Act, 1947) . Thus there is novnolatlon
of Section 25-F of the Act, 1947,

8. Exhibit W/l is the statement of workdoneby
the workmen yhich is filed by the workman and s
admitted by the ‘management, The said statement shows

that the workmin worked from 16-3-80 to
. 20-10-81 intermittently .and thereafter from 1-5-87 to

22-5-87 for 22 days. Thus it is clear from the statement
ﬁledbytheworhnanthuthehadnotworkod240days
during twelve calendar months preceding the date with
iermination i.e. 23-5-87 as has been provided under Section
25 B of the Act, 1947 for counting continuous period of
one year. Thus the workman is not entitled to any notice
or compensation under the provision of Section 25 F of
the Act, 1947 . Exhibit W/2 is the appointment order dated
23-7-2003 whereby the workman was appointed as
Gangman in Grade D in the scale of Rs. 2650-3540. This
shows that the workman is already in employment of the
management, Itis clear from the evidence discussed above
that the action of the management is justified. This issue
is decided against the workman and in favour of the
management. ‘

- 9. Issueno. k én the basis of the discussion made
above, 1 find that the workman is not entitled to any relief,
Accordingly the reference is answered.

10, In the result, the award is- passed without any
order to costs.

MOHD. SHAKIR HASAN, Presiding Officer
- 6 fiweh, 4 w6, 2012
W, W 1860, P sfufrem, 1947
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S5.0. 1860.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 45/2008)

of the Central Government Industrial Tribunal-cum-Labour

Court, Bhubaneswar as shown in the Annexure, in the
Industrial Dispute between the management of State Bank
of India, and their workmen, received by the Central
Government on 04-05-2012.

- [No.L-12012/34/2008-IR (B-)]
RAMESH SINGH, Desk Officer

[P S A vayw— |
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CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-
CUM-LABOUR COURT, BHUBANESWAR

Present : Shri J. Stivastava, Presiding Officer,
C.GILT-cum-Labour Court, Bhubaneswar.

INDUSTRIAL DISPUTE CASE NO. 45/2008
Date 6f Passing Award : 20th April, 2012
Between: R

Thé Assistant General Manager,

State Bank of India, Bhubaneswar

Main Branch, Bhubaneswar,

Dist. Khurda (Orissa). |
o ... 1st Party-Management

And

Tﬁeh workman Sri Ganesh Ch. Das,
Qr. No. VR-5/1, Kharvela Nagar, Unit-3,

Bl;,ubgneswar {Orissa).
.. .2nd Party-Workman
Appearances :
Shri Alok Das,
Authorized Representative .. .For the 1st Party-1
v Management.
nge. ... For the 2nd Party-Workman.
‘ AWARD

The Government of India in the Ministry of Labour
has referred the present dispute existing between the
employers in relation to the Management of State Bank of
India and their workman under clause (d) of sub-section
(1) and sub-section (2A) of section 10 of the Industrial
Disputes Act vide their.Letter No. L-12012/34/2008-IR
(B-1), dated. 02-06-2008 to this Tribunal for adjudication
to the following effect :

- Whether the action of the management of State Bank

of India in relation to their Main Branch,
Bhubaneswar in terminating the services of
Sri Ganesh Ch. Das w.e.f. 30-09-2004, is fair, legal
and justified ? To what relief is the workman
concerned entitled?

2. The 2nd Party-Workman has filed his statement
of claim alleging that he had joined his services as a
Messenger on 4-11-1988 after succeeding in interview. He
was assured to get permanent appointment order after

one year or on completion of 240 days’ work in a calendar -

year, but despite completion of several years of continuous
satisfactory service and putting in more than 240 days’
work in each year he was not regularized, instead terminated
and refused employment from 30-9-2004 by the 1st Party-
Management without any written communication ot
payment of compensation. The 1st Party-Management in
refusing employment to him violated all principles of natural
justice and mandatory provisions of Section 25-F of the
Industrial Disputes Act, 1947. He therefore brought the

matter into the notice of the C.GM. and C.D.O. of the
State Bank of India, L H.O., Bhubaneswar But on hearing
nothing, he raised an industrial dispute befor: the Regional
Labour Commissioner (Central) vide his letter dated
2-3-2005. Conciliation proceedings were «ia:ted, bui they
failed and thereupon a failure repoff'was submitted to the
QGovernment and the Government made the present
reference. He is thus entitled to get full back wages and
reinstatement with continuity of service with effect from
30-9-2004.

* 3. The ist Party-Management in its reply through
written statement has stated that the n:esent dispute is
misleading and misconceived in as much as the 2nd Party-
workman had already raised a similar dispute along with
124 other workers through the 'Stair Bank of India
Temporary 4th Grade Employees Union before the
Assistant Labour Commissioner (Central’, Hhubaneswar
challenging their alleged termination of service by the 1st
Party-Management. In the said dispute the tailure report
was sent by the Asst. Labour Commissioner (Céntrai),
Bhubaneswar to the Ministry of Labour who in tum referred
the matter to this Tribunal for adjudication and the same is
pending before this Tribunal being I.D. Case No. 7/2007.
The name of the 2nd Party-workman is appearing at
S1. No. 65 in Annexure-A to the said reference. Thus, raising
a common dispute for same cause of action and again
raising individual dispute for same relief is nothing but an
abuse of the process of law and amounts to multiplicity of
litigation. The Asst. Labour Commissioner (Central) while
conciliating the individual disputes disregarded the
direction of the Deputy Chief Labour Commissioner
(Central) not to take any further action on the separate
disputes raised by the same workers for the same cause of
action. The allegation of the 2nd Party-workman that he
was discontinued ‘from service on 30-9-2004 and was
signing bogus vouchers is not correct. He was engaged

- intermittently on temporary/daily wage basis due to

exigencies of work. He had been allegedly discontinued in
December, 1989 and was receiving payment in his own
name. It is denied that he had joined the Bank on
4-11-1988 and was performing the duty, which is regular
and perennial in nature. It is further denied that he was
performing his duties with all sincerity and honesty and
to the best of satisfaction of the Authority. The 2nd Party-
workman has never completed several years of continuous
service in the Bank nor he has completed 240 days of
continuous service in any calendar year preceding the
date of his alleged termination. In order to give an
opportunity for permanent absorption to the ex-temporary
employees/daily wagers in the Bank in view of the various
settlements entered into between the All India State Bank
of India Staff Federation and the Management of the State
Bank of India all eligible persons were called for interview.
The 2nd Party-workman was also called for an interview
along with other eligible persons in the year 1993, As he
was not found successful in the said interview he could
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not be appointed in the Bank. The Union or the 2nd Party-
workman has never challenged the implementation of the
settlement which has now gained finality. It is further
submitted that some of the wait-listed candidates, who
could not be absorbed in the Bank’s service due to expiry
of the panel on 31st March, 1997 filed Writ Petitions before
the Hon’ble High Court of Orissa. But the Hon’ble High
Court of Orissa by a common order dated 15-5-1998 passed
in 0.J.C. No. 2787/1997 dismissed a batch of Writ Petitions
and upheld the action of the Management of the Bank.
This order of the Hon’ble High Court was also upheld by
the Hon’ble Supreme Court of India in S.L.P. No.
CC-3082/1999. Hence the above matter has attained finality
and cannot be re-agitated. Since the services of Sri Das
were terminated in December, 1989 his claim has become
stale by raising the dispute after lapse of a period of
16 years. It is a settled principle of law that delay destroys
the right to remedy. Thus raising the present dispute after
16 years of alleged termination is liable to be rejected.

4, On the pleadings of the parties followmg issues
were framed .—

ISSUES

1. Whether the presént reference of the individual
workman during the pendency of the ID. Case
No. 7/2007 before this Tribunal on the same issue is legal
and justified ?

2. Whether the workman has worked for more than
240 days as enumerated under section 25-F of the Industrial
Disputes Act ?

3. Whether the action of the Management of State
Bank of India, Main Branch, Bhubaneswar, in terminating
the services of Shri Ganesh Ch. Das with effect from
30-9-2004 without complying the provisions of the
1.D. Act, 1947, is legal and justified ?

4. To what relief is the workman concerned cntltled ?

5. The 2nd Party-workman despite giving sufficient
opportunity did not produce any evidence either oral or
documentary in support of his claim and willingly kept
himself out of the proceedings at the stage of evidence by
absenting himself or his Union representative.

6. The 1st Party-Management has adduced the oral
evidence of Shri Pranab Kishore Mohanty as M.W.-1 and
filed documents marked as Ext.- A to Ext.-J in refutation of
the claim of the 2nd Party-workman.

FINDINGS

Issue No. 1

7. A specific plea has been raised by the lIst Party- .

Management that a group of 125 employees including
the 2nd Party-workman had already raised a similar dispute
in 1.D. Case No. 7/2007 before this Tribunal for the same
relief which is pending for adjudication. The dispute as
referred to in ID. Case No. 7/2007 is given below for
comparison with the dispute in the present
case:—

1792 Gl/12—12

Whether the action of the Management of State Bank
of India, Orissa Circle, Bhubaneswar in not
considering the case of 125 workmen whose details
are in Annexure-A for re-employment as per Section
25(H) of Industrial Disputes Act, 1947 is legal and
justifled ? If not, what relief the workmen are
entitled to ?

8. The name of the 2nd party-workman appears at
S1. No. 65 in Annexure-A to the above reference. In both
the cases the matter of disengagement or so called
retrerichment is involved to be considered in one or the

@ther way and the relief claimed is with regard to re-

employmeéht. But challenge has been made more
specifically against the termination of service of the.2nd
Party-workman in the present case while in I.D. Case No.
7/2007 prayer has been made with regard to consideration
of the case of 125 workmen for re-employment as per
Section 25-H of the Industrial Disputes Act, 1947, In fact,
in the latter case the workmen have submitted or virtually
surrendered to their cessation of employment or’alleged
termination, whereas in the present case they have
challenged their termination on facts and law, Virtually in
the present case validity and legality of the alleged
termination has to be tested at the alter of facts and legal
propositions: Therefore, it cannot be said that issues
involved in both the cases are same. This case can proceed
despite pendency of 1.D. Case No. 7/2007 and the present
reference by the individual workman pending for
adjudication is maintainable being legal and justified. This
issue is therefore decided in the affirmative and against-
the 1st Party-Management.

Issue No. 2

9. The onus to prove that the 2nd Party-workman
has completed one year or 240 days of continuous service
during a period of 12 calendar mpnths preceding the date
of his alleged termination or disengagement from service
lies on him, but the 2nd Party-workman has not adduced
any evidence either oral or documentary in support of his
contention. He has only alleged in his statement of claim
that he was appointed on 4-11-1988 and worked till
30-9-2004 on temporary/casual/daily wage basis, but he
has not filed any certificate or reliable document showing
the break-up of year-wise service rendered by him under
the 1st Party-Management during the above period. The
Ist Party-Management, on the other hand, has alleged
that “The 2nd Party-workman was engaged intermiitently
on temporary/daily wage basis due to exigencies of work
and he had never completed 240 days continuous service
in a calendar year. M.W.-1 Shri Pranab Kishore Mohanty
in his statement before the Court has stated that “the

.- disputant was working intermittently for few days in our

branch on daily wage basis in exigencies. He had not

‘completed 240 days of continuous and uninterrupted

service preceding the alleged date of termination™ . He



4342 THE GAZETTE OF INDIA: JUNE 2, 2012/JYAISTHA 12,1934

_ [Parr II—Sgc. 3(ii)]

hag denied the allegation that the workman was
distontinued with effect from 30-9-2004, but stated that
“Intfact the workman left working in the said branch since
Detember, 1989". The 2nd Party-workman has to disprove
the evidence led by the 1st Party-Management, but he
hag not come before the Court to give evidence.
A temporary or daily wage worker has no right to claim

hereby decided against the 2nd Party-workman for failing
to prove that he Lad worked for 240 days continuously
dusing a period of 12 calendar months preceding the date
of his disengagement or alleged termination from service.

Issue No. 3

10. Since the 2nd Party-workman could not prove
that he had rendered 240 days continuous service under
thel 1st Party-Management during a period of 12 calendar
manths preceding the date of his disengagement or alleged
termination, he is not entitled for re-employment even in
cade of his alle.gcd iflegal and arbitrary termination.
Moreover, he was a temporary/casual/daily wage
loyee. His services can be terminated at any time
without assigning any cause by the Ist Party-Management.
Hel has no legal right to be retained in service for the
ex{ended period; if he was appointed for a certain period
or fhen no time is specified. The 2nd Party-workman has
not filed any letter appointment or preof of having
reridered service tmder the 1st Party-Management for a
specified period against a regular post. The 1st Party-
Management has further alleged that in time of exigencies
only the 2nd Party-workman was employed. It means that
with the end of exigencies his job also came to an end. In
vigw of the matter the action of the management of State
Bank of India, Main Branch, Bhubaneswar in terminating
thd services of Sri Ganesh Ch. Das with effect from the
alleged date of his termination is fair, legal and justified.
Thiis issue is accordingly decided in the affirmative and
agpinst the 2nd Party-workman.

ls:%ue No.4
f
| 11. In view of the findings recorded above under

lsstle Nos. 2 and 3 the 2nd Party-workman is not entitled
to any relief whatsoever claimed.

12. Reference is answered accordingly.
JITENDRA SRIVASTAVA, Presiding Officer.
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New Delhi, the 4th May, 2012

5.0. 1861.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 46/2007)
of the Central Government Industnal Tribunal-cum-Labour
Court No. 1, Dhanbad as shown in the Annexure, in the
Industrial Dispute between the management of State Bank
of India, and their workmen, which was received by the
Central Government on 04-05-2012.

[No. L-12012/80/2007-IR (B-T)}
RAMESH SINGH, Desk Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL NO. I, DHANBAD

In the matter of a reference U/s. 10 (1}d)(2A) of the
Industrial Disputes Act, 1947,

Reference No. 46 of 2007
Parties : Employers in relation to the management of State

Bank of India.
AND
Their Workmen,
Present : Shri H. M. SINGH, Presiding Officer.
Appearances :
For the Erﬁployers None.
For the Workmen Shri B; Prasad,
Authorised Representative.
State : Bihar, . Industry : Bank..
" Dated, the 24th April, 2012.
AWARD

By Order No, 1.-12012/80/2007-IR (B-I) dated the
18th September, 2007 the Central Govemment in the Ministry
of Labour has, in exercise of the powers conferred by clause
(d) of sub-section (1) and sub-section (2A) of the Industrial
Disputes Act, 1947, referred the following dispute for
adjudication to this Tribunal :

“Whether the action of the management of State Bank
of India, Shiv Mandir Chowk Branch, Katihar in
terminating the services of Sri Raj Kumar Sah, who
was {orking as daily wage messenger in the Bank,
without complying Section 25F of the LD. Act, is
legal and justified ? If not, to what relief the workman
concerned is entitled 7

2. The case of the 'concerned workman is that he
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was orally appointed by the management of State Bank of
India to discharge the duties of a peon/messenger. He was
performing the duties of carrying vouchers/cheques from
counter to office’s desk and vice-versa; posting of mails to
the Post Office; Encashment of K.V.P,, N.S.C. from the

Head Post Office, Katihar; distribution of dak through Peon.

Book; deposting telephone bills, electricity bills, telegram
bills etc. of the Bank; preparing packets of Bank's currency
notes and bundles thereof; serving water/tea to the
members of staff and customers of the Bank and other
Sundry jobs. He was to perform the above duties on the
instructions of the Branch Manager and other officers of
the Bank. He used to discharge his duties from 10 AM to
6PM daily and sometimes ¢ven beyond that as per
requirement. He was used to be paid his wages @ Rs. 50/-
per day and about Rs. 20/- per day on an over age by way
of conveyance etc. He was used to be paid his wages
through voucher. The workman worked upto 28-9-2006
uninterruptedly and in the evening he was informed that

he was not required to attend his duties from the next day

as his services stood terminated. The termination of the
workman is covered under Section 2(00) of the LD. Act. He
was neither given any notice nor any notice pay nor any
retrenchment compensation preceding his retrenchment.
After his termination, the workman approached the
management for his reinstatement and regularisation of

service as a peon/messenger but his request was not

considered. Thereafter he raised an industrial dispute
which culminated in reference before the Hon’ble Tribunal.

Under the facts and circumstances stated sbove, it
has been prayed that the Hon’ble Tribunal be pleased to
pass an award in favour of the workman by directing the
management to reinstate the concerned workman as a
messenger/peon with back wages and to regularise him as
messenger/peon under subordinate cadre.

3. The case of the management is that the concerned
workman was never appointed either as messenger or
otherwise in any capacity to discharge his duty in relation
to the Bank duly appointed employee in accordance with
the rules. His name never figured in the attendance register
of the employee of the Bank nor he was ever paid by the
management. However, it is well known that in an
establishment some casual works is required to be
performed as and when occasion arises. To meet such
tsmporary exigency of the work some persons are given
the job and after the completion of the job they are paid off
at the rate of way agreed upon. The concerned person
used to do some rkm the Bank as and when required for
some hours but he wasméf‘engﬂgcd even in this manner
continuously nor he worked fot ‘oie year. The Bank
Manager has no power to appoint any person even as
Grade IV employee. The Bank has a settled rule of
recruitment which has to be followed in case of

_appointment. The concerned workman was never appointed
by the Bank to discharge the duty of messenger
w.ef 22-11-2001. :

Under such circumstances it has been prayed that
the Hon’ble Tribunal be pleased to pass an award in favour
of the management holding that the concemed workman i3
not entitled to any relief.

4. Both the parties have filed their respectwe
rejoinders admitting and denying the contents of some of
the paragraphs of each other’s written statement.

5. The management has not produced any oral
evidence, only written statement has been filed. Written
argument has also not been filed though notice was issued
to the management.

6. The concerned workman produced himself as
WW-1.

It has been argued on behalf of the concemed
workman that he was working with the management from'
22-11-2001 to 28-11-2006. He used to get only Rs. 50 per
day. He used to pérform all the duties of a permanent
messenger and worked for more than 240 days in a year,
but his services were terminated violating Sec. 25-F of the
Industrial Disputes Act.

7. The management in its written statement in para 7
admitted that the concerned workman used to work
whenever required but did not work for 240 days preceding
his retrenchment. It shows that the concerned workman
was in the service of the management and was made
payment through vouchers. On the prayer of the workman

- the Tribunal also directed the management to produce the

vouchers, but the management failed to produce the same
to suppress the material facts.

8. The concerned workman (WW-1) has stated in
his evidence that he was working in the Bank from
22-11-2001 to 28-11-2006 and the Bank was only paying
him Rs. 50 per day through vouchers which in the
possession of the Bank. He was performing all the duties
of a permanent messenger. He was removed from the
services of the Bank on 29-9-2006. He was not given any
notice or retrenchment compensation before termination.

9. On behalf of the concerned workman 2011 Lab.
1.C. 2799 has been referred in which the Hon’ble Supreme
Court laid down—

“(A) Industrial Disputes Act, 1947 (14 of 1947),S.2

- {(8)—Workmen—Part-time employee, contractual

employee, temporary or casual employee—All are
workmen.

The source of employment, the method of
recruitment, the terms and conditions of employment/
contract of service, the quantum of wages/pay and the
mode of payment are not at all relevant for deciding whether
or not a person is a wotkman within the meaning of
Section 2(s) of the Act. The definition of workman also
does not make any distinction between full-time and part-
time employee ora pérson appointed Contract basis. There
is nothing in the plain language of Section 2(s) from which
it can be inferred that only a person employed on fegular
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basis or person employed for doing whole time job is a
workman and the one employed on temporary part-time or
contract basis on fixed wages or as a casual employee or
for doing duty for fixed hours is not a workman
(Paras 13, 14).

(B) Industrial Disputes Act, 1947 (14 of 1947), Ss.
25-F, 11-A—Constitution of India, Act 226—Award of
Labour Court—Inteference by Writ Court—Workman—
Engaged on contract basis repeatedly—Retrenched in
violation of provisions of S. 25-F—Award directing his
reinstatement--—Award not found to be suffering from
jurisdictional error or error if law apparent on face of
record-—Writ Court by assuming that his initial
appointment/engagement was contrary to law and that it
would not be in public interest to approve award of
reinstatement after long lapse of time-—Setting aside award
of reinstatement—QOrder passed is legally untenable—
Facts that workman was appointed without advertisement
because of ban or recruitment imposed by Govt.-—And
workman cannot be blamed for any delay in disposal of
case by Labour Court or of writ petition by High Court—
Ignored while passing order.

The Hon'ble Supreme Court also referred cases—
AIR 2010SC1116: 2010AIR SCW 1357 : 2010 Lab IC 1433

:2010(2) AIR KarR 163 : 2010 AIR SCW 6387 : 2011 () Bom

R 130: (2010) 5 SCC 497 : AIR 2008 SC (Supp.) 342 : 2008
AIR SCW 223 : 2008 (T) AL 790 : AIR 2008 SC (Supp.) 1334
:2008 AIR SCW 1474 : 2008 LAB IC 1375 : 2008 (3} ALT 533;
AIR 2007 SC 528 : 2007 Lab IC 1955 : 2007 (3) AIR Kar
R 433 : 2007 (2) AIR Jhar R 908 : 2007 AIR SCW 7305 : 2008
() ALJ 245 : AIR 2006 SC 1806 ; 2006 AIR SCW 1991 : 2006
(3)AIRKarR. 320: AIR 2003 SC 1872 : 2003 AIR SCW 1340
- 2003 Lab IC 1448 : 2003 AIR-Jhar HCR 548 : AIR 2003 SC
3044 : 2003 AIR SCW 3872 : 2003 AILLJ 2057 : AIR 2001 SC
479: 2001 AIR SCW77:2001 LabIC 476: AIR 1993 SC 1388 :
1993 LabIC 428 : (1990) 3 SCC 682 : AIR 1984 SC 500: 1983
LabIC 1865 : AIR 1982 SC 854 : 1982 LabIC 811 : AIR 1981
SC422: 1980 LabIC 1292 : AIR 1981 SC 1253 : 1981 Lab IC
806: AIR 1980 1219 : 1980 Lab IC 687 : AIR 1976 SC 232 ;
AIR 1976 SC 1111: 1976 Lab IC 769 : AIR 1974 SC 37: 1974
LabIC 133: AIR 1964 SC 1617 : AIR 1961 SC 644 : AIR 1960
SC610.

On behalf of the workman 2010 (1) SCR. 591 in relation
to Harinder Singh Vs. Punjab State Warehousing
Corporation (Civi}l Appeal No. 587 of 2010} has also been
referred.

10. Considering the above facts and circumstances,
it shows that the concerned workman was doing the job of
the management from 22-11-2001 to 28-9-2006 and worked
for more than 240 days in a year. He was not given any
notice or notice pay or compensation before his
retrenchment. The management also not produced any
vouchers by which payment has been made to the
concerned workman and the management has suppressed
the material fact to prove before the Tribunal. It shows that

- Jabalpur (MP)

the concerned workman was working with the management
continuously for more than 240 days in a calender year
from 22-11-2001 1o 28-9-2006.

11. In the result, I hold that the action of the
management of State Bank of India, Shiv Mandir Chowk
Branch, Katihar in terminating the services of Sri Raj Kumar
Sah, who was working as daily wage messenger in the
Bank without complying with Section 25-F of the 1.D. Act
is not legal and justified. So, he is entitled to be reinstated
in the service of the Bank as a temporary messenger with
25% back wages and also entitled to be regularised as a
messenger. The management is directed to implement the
Award within 30 days from the date of publication of the
Award.

H. M. SINGH, Presiding Officer
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New Delhi, the 4th May, 2012

5.0, 1862.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 120/
03) of the Central Government Industrial Tribunal-cum-
Labour Court, Jabalipur as shown in the Annexure, in the
industrial Dispute between the management of Central
Railway and their workmen, which was received by the
Central Government on 3-5-2012.

[No. L-41012/104/1997-IR (B-1)]
* RAMESH SINGH, Desk Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
JABALPUR
No. CGIT/LC/R/120/03
PRESIDING OFFICER: SHRIMOHD,SHAKIR HASAN
Shri Narendra Singh, S/0 Shri Shyamsingh,
187, Talab Ward,
Gokulpur,
... Workman
Versus
The Divisional Railway Manager,
Central Railway, '
Jabalpur. ...Management
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AWARD
Passed on this 4th day of April, 2012

The Government of India, Ministry of Labour vide its
Notification No.L-41012/104/1997-IR(B-I) dated 9th
July, 2003 has referred the following dispute for
adjudication by this tribunal:—

“Whether the action of D. R. M Central Ra1lway in
terminating the services of Shri Narendra Singh Thakur
S$/o Shri Shyam Singh Thakur from the post of monthly
rated casual labour, Khalasi w.e.f, 25-2-89 is fair, legal
and justified? If not, to what relief the concerned
workman is entitled to?”

The case of the workman, in short, is that the workman
was initially employed as daily rated casual labour in
the management department on 29-8-80 and worked
till 16-10-84 intermittently. Thereafter he was again
employed on scale of pay of grade “D” staff from
19-2-85 il 9-11-87, It is stated that he was screened
by the committee for absorption and was advised
that he had been selected and appointment letter
would be issued. But again he was employed from 6-
2-89 to 24-2-89 during Kumbh Mela. Thereafter he
was discontinued without any notice and without
any retrenchment benefits. It is stated that the
monthly ratéd casual labours who were junior to him,
are still continuing in the employment of the
management. It is stated that the workman had attained
the temporary status and was issued privileged pass
and other benefits. He is out of employment since
then. It is submitted that the workman be reinstated
with back wages.

The management appeared and filed written statement
by way of reply to contest the reference. The case of
the management, inter alia, is that the workman was
engaged as casual labour/monthly rated casual labour
in carriage and wagon department, Jabalpur between
1980 to 1989 intermittently and had not served

continuously in the establishment. The workman has -

raised dispute after the lapse of 18 years intentionally
when the relevant records has been destroyed. He
was not brought on monthly rate of pay and was not
allotted proper scale, He was engaged when the
regular employees went on sick leave or on leave. He
was never screened by any committee nor he was
selected. The workman admittedly worked for 18 days
during Kumbh Mela. It is denied that the workman
attained the status of temporary employee and was
issued privilege pass. He had not served the minimum
required period under the provisien of Industrial
Dispute Act, 1947 ( in short the Act, 1947). It is
submitted that the workman is not entitled to any
retief.

On the basis of the pleadings of the parties, the
following issues are framed for adjudication-

* 1. Whether the action of the management in terminating

the services of the workman w. €. f. 25-2-89 is fair, legal
and justified?

11. To what rellef the workman is entitled?
Issue No )

The workman has adduced oral and documentary
evidence in the case. He has stated in his evidence
that he was casual labour and was engaged by the
management on exigency of work. He was not given
any appointment letter. His evidence clearly shows
that he was casual labour and was not engaged on
any regular scale of pay. It is also clear that he was
not engaged continuously rather he was engaged on
exigency of work. He has filed two certificates which
are marked as Exhibit W/l and W/2. The said
certificates clearly show that he was not engaged
continuously. It is also clear that from 29-8-80 he was
engaged and the last engagement was till 24-2-89. Tt
further shows that from 19-2-85 to 1-10-85, he was
engaged for 221 days, from 2-11-85 to 9-11-87 for 326
days and from 6-2-89 to 24-2-89 for 19 days. This
clearly shows that he was not considered to be in
continuous service for a period of one year during a

- period of twelve calendar months preceding the date

with reference under the provision of Section 25(B)(2)
of the Act, 1947, This shows that since he had not in
continuous service for one year, the provision of
Section 25 F of the Act, 1947 appears to have not
been violated.

On the other hand, the management has examined
two witnesses in the case. The management witness
Shri Yaqub Ekka is Office superintendent. He has
stated that the workman had not worked 120 days
continuously and as such he was not given the status
of temporary employee. Another management witness,
Shri A K Khatri has stated that the workman was never
paid monthly salary, He had worked intermittently
during the period of 29-8-8C to 24-2-89. He has not
been cross-examined by the workman. His evidence
shows that he was engaged intermittently. Thus on
the basis of the discussion made above, it is clear
that the workman had not worked 240 days during
twelve calendar months preceding the date with
reference as has been provided under the provision
of Section 25 B of the Act. Thus it is evident that
there is no violation of the provision of Section 25 F
of the Act. It appears that the action of the
management is justified in terminating the workman
from his services. This issue is decided against the
workman and in favour of the management.

Issue No. II

It is evident that there is no violation of the provision of
the Act, 1947 and therefore the workman is riot entitled
to any relief. Accordingly the reference is answered.
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8. In the result, the award is passed without any order
to costs.

9. Letthe copies of the award be sent to the Government
of India, Ministry of Labour and Employment as per
rules. :

MOHD, SHAKIR HASAN, Presiding Officer
7§ faewt, 4 w2, 2012
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New Delhi, the 4th May, 2012

8.0. 1863.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 150/
89y of the Central Government Industrial Tribunal-cum-
Labour Court, Jabalpur as shown in the Annexure, in the
industrial Dispute between the management of S.E. Railway
and their workmen, received by the Central Government
on 3-5-2012.

fNo. L-41012/54/88-IR (B-)]
'RAMESH SINGH, Desk Officer
PEFORE THE CENTRAL GOVERNMENT,
JABALPUR
No. CGIT/LC/R/150/89
Presiding Officer : SHRIMOHD. SHAKIR HASAN
Shri D.A Narsimhan,

Working President ( Central),
DPRMS, Near old pawarhouse,
Badwapar,
Versus ' ‘
SERattway,

AWARD

Passed on this 11 th day of April 2012

1. The Government of India, Ministry of Labour vide
its NotiﬁcationNo.L-4lOl2/54/88-D-2(B) dated

1-8-89 has referred the following dispute for

adjudication by this tribunal:-

“ Whether the supersession of Shri Mohanlal,
H-Fireman, Locoshed, Korba, Bilaspur by 159 workers
of S.E. Railyay, Bilaspur is justified? If not then to
what relief the workmen is entitled for?”

The case of the Union/workman, in short, is that the
workman Mohanlal was appointed in the Railway
service of Class IV unskilled staff in the category of
Engine cleaner on 10-4-64 and was placed in the
Locoshed, Bilaspur. Subsequently he worked in
Locoshed, Korba. After appointment, he was sent
for medical examination in A-one category which was
meant for running staff in Railway. He passed the A-
one Medical examination on 8-5-64. The certificate of
fitness was issued on 22-5-64. He was Class 10 pass
and was fulfilling the educational qualification. He
also opted for continuance of engine cleaner on
25-3-65. The promotion of Engine cleaner is second
fireman and then first fireman in terms of Rule 129 of
the Indian Railway Establishment Manual ( In short
IREM) It is stated that the juniors were promoted as
second fireman and thereafter first fireman after
superseded him. He represented the matter to the
management but he was told that there was no record
available with them to show that he has passed the
medical examination in Category A -1 or had opted
for the running group. The workman is said to have
obtained true copy of medical certificate dated §-5/
22-6-64 on 27-7-81. The said certificate was forwarded
to the management but the management vide his letter
dated 25-9- 81 reiterated the position. It is stated that
he had also passed periodical examination in A- one
category in 1967. He was again directed to appear for
further medical examination 1982 and passed the same
on 2-2-82 when he was not promoted and was not
restored his seniority, he raised dispute befere ALC

'(Central), Bilaspur. It is submitted that the

management be directed to promote him from the
date of first junior was promoted with seniority and
back wages.

The management appeared and filed Written
Statement in the reference. The case of the
management, inter alia, is that the workman was

" initially appointed .as Shed Khalasi in Locoshed

Bhilai on 10-4-64. The contention of the workman
that he was recruited to in the category of Engine
Cleaner is totally false. He did not pass the medical
exammatlon in the Category of A-one in 1964. The

'medlcal certificate filed by him is not correct. He had

not opted for continuance as Engine Cleaner on
25-3-65 rather he opted for Running line on 7-12-81
aad passed the medical examination of category-A-
one on 2-2-84. Thereafter his name was enligied in
the kist of Engine cleaner vide letter dated 10-5-84.
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He was promoted as 2nd fireman on 7-4-87 in the pay
scale of Rs. 825-1200 vide order dated 23-1-87 as per
his sehiority position. It is submitted that the
workman is not entitled to any relief,

4. On the basis of the pleadings of the parties, the
following issugs are framed for adjudication-

I Whether the supersession of the workman Shri
Mohanlal, II - fireman, Locoshed Korba, Bilaspuris
justified?

. To what relief the workman is enmled?
5. IssueNeo.I

To prove the case, the workman Shri Mohanlal is
examined in the case. He has supported his case in
his evidence. He has stated that he was appointed as
a Engine Cleaner in Locoshed, Bilaspur on 10-4-64.
He has not filed the appointment letter to show that
he was appointed as an Engine Cleaner. In absence
of his appointment letter, his evidence that he was
appointed as Engine Cleaner is doubtful. The
workman has filed photocopies of the documents
which are not proved as such these documents are
not reliable and cannot be admitted into evidence.

6.  Onthe other hand, the management has also examined
one witness namely Shri B.S.Panikra who is working
as Senior clerk of Sr. Divisional Personnel Officer. He
has stated that he was appointed as Shed Khalasi at
Locoshed, Bilaspur. The channel of promotion is
Khalasi Helper, then skilled III, then II then I, then
Master Craftman, then CMF-"A.” and lastly
Locoforeman. He was promoted to Sr. Khalasi vide
order dated 20-12-84. He has further stated that the

workman submitted option for running category i.e.
Engine Cleaner w.e.f. 7-12-81 and accordingly passed -

medical examination A-one category on 2-2-82. He
was promoted as, 2nd foreman vide order dated 23-1-
87. Again he was promoted as 1st foreman vide order
dated 11-2-92. The workman has not cross-examined
the management witness and the right to cross-
examine the management witness was closed. There
is nothing to disbelieve the evidence of the
management witness. His evidence clearly
establishes that on 7-12-81 the workman opted for
Engine Cleaner and before that he was in the channel
of Shed Khalasi. Photocopy of the service particulars
also show that he was appointed as shed khalasi and
promoted in the same cadre on 20-12-84. Considering
the evidence, I find that the demand of the workman
about the supersession from 159 workers appears to
be not justified. This issue is decided in favour of
the management and against the workman.

7. IssueNo. Il

The evidence on record shows that the workman is
not entitled to any relief. Accordingly the reference
is answered.

8. In the result, the award is passed without any order
to costs.

9. Letthe copies of the award be sent to the Government.
of India, Ministry of Labour & Employment as per
rules. p

MOHD SHAKIRHASAN Presiding Officer
= feeft, 4 7, 2012
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New Delhi, the 4th May, 2012

- 8.0. 1864 —In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Govermanent hereby publishies the Award (Ref. No. 48/99)
of the Central Government Industrial Tribunal-cum- Labour
Court, J; abalpur as shown in the Annexure, in the Industrial
Dispute between the mahagement of State Bank of India
and their workman, received by the Central Government
on 3-5-2012. -

[No.L-12011/27/98-IR (B-I))
RAMESH SINGH, Desk Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIALTRIBUNAI -CUM-LABOUR COURT,

JABALPUR
No. CGIT/LC/R/48/99
Presiding Officer: SHRI MOHD.SHAKIR HASAN
SBI Workmen Uwion,
General Secretary, SBI Workmen Union,

_ C/o Shri R.K.Bhatt, 400, Suresh Nagar,

Thatipur, Gwalior. ... Workman
Versus
. Chief General Manager,
" SBI LHO, Hoshangabad Road, ,
Bhopal - . ..Management
 AWARD |
Passed on this 16th day of April, 2012

1. The Government of India, Ministry of Labour vide
its Notification No.L-12011/27/98/IR(B-I) dated
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31-12-98 has referred the following dispute for
adjudication by this tribunal:-

“ Whether the action of the management of State
Bank of India in terminating the services of 10
“employees (as per list enclosed) is justified? If not,
to what relief the workmen are entitled for?”

The case of the Union/workmen in short is that all
the ten workmen were engaged in different years from
1980 to 1990 and worked continuously till the
different period of the years from 1987 to 1997 in the
management Bank in different branches as has been
described in the statement of claim on the post of
messenger cum faras. Thereafter their services were
terminated. They had worked more than 240 days in
a calendar year. They worked continuously under
the provision of Section 25 B of the Industrial
Disputes Act 1947 (in short the Act 1947) and were
retrenched employees under Section 2(o0) of the Act,
1947, They had been terminated without complying
the provision of Section 25 F of the Act, 1947 and

“their termination is illegal and void ab-initio. The

workmen are entitled to be regularized in view of the
decision of the Hon’ble Supreme Court. It is submitted
that the workmen be reinstated with all consequential
benefits. o

The management Bank appeared and filed Written
Statement to contest the reference. The case of the
management, inter alia, is that the workmen were
employed on purely temporary casual employees at
the various branches of the bank. Their services were
utilized intermittently on availability of casual work.
The detail periods of each employee is described in
the written statement. It is also stated that the
workmen were engaged on contract basis on exigency
of work as soon as it was over they were not required
to continne and it commenced with the opening of
the hours and ends with the closing hours of the
Bank. It is stated that none of the workmen worked
for a period of 240 days during a calendar year
preceding the date of their termination. The further
case of the management is that they were engaged
on consolidated wages basis which were fixed prior
to their engagement in the particular branch
depending upon the exigency of work. It is also stated
that they were paid wages on daily basis. They were
not retrenched employees rather the provision of
Section 2(00) (bb) of the Act, 1947 is attracted. As
such the provision of Section 25 F of the Act, 1947 is
also not applicable to them. It is stated that the
workmen were given opportunity of permanent
employment and were interviewed on different dates
but were disqualified. It is submitted that the
workmen are not entitled to be reinstated with back
wages.

4. On the basis of the pleadings of the parties, the

followihg issues are framed for adjudication-

Whether the action of the management in terminating
the services of ten employees is justified?

To what relief each of the workmen are entitled?
Issue No. I

The Union has examined nine of the workmen to
prove the case. The workman Santosh Kumar has
stated in his evidence that he was engaged in Sarai
Chhola Branch of the Bank from the year 1986 to
7-4-1997 continucusly. He has further stated in cross-
examination that he was paid fixed wages. It does not
meari that the workmen Was not working continuously

" in view of the Section 25 B of the Act, 1947. The

management has also admitted this fact in Written
statement at para-1 wherein the period of work done
by him is shown. It appears from the pleading of the

. management that he worked from 1986 to 1996 on all

the 365 days of the year on consolidated wages and
till 7-4-1997 he worked for 97 days on consolidated
wages. This shows that till 7th April 1997, he worked
all the days. This shows that the management has
admiited that the workiman was in continuous service
from the year 1986 till termination on consolidated
wages under the provision of Section 25 B of the
Act, 1947, The workman Santosh Kumar has also
stated at para-8 that the management had not given
one month notice nor wages of one month nor
retrenchment compepsation. There is no cross-
examination of the management on the point of notice
and payment of compensation. This shows that it is
an admitted fact that the provision of Section 25 F of
the Act, 1947 was not complied before terminating
the services of the workman.

Another workman Shri Roopkishore has also
supported his case that he was engaged on 20-2-86
as sweeper-cum-faras on temporary basis in the
branch of Banmdre of the Bank. He has stated that
he worked from 1986 to 1997 as sweeper. The
management has admitted similarly in his pleading at

" para 1 that the workman Roopkishore worked 315

days in 1986 on consolidated wages and thereafter
from 1989 till 1987 i.e. 7-4-97 on each and every day
of the year on consolidated wages. This fact clearly
shows that the services of the workman Roopkishore

~ was continuous till his termination from the service

on 7-4-97 on consolidated wages as temporary casual
employee. He has also supported this fact that before
termination he was not served with notice nor was
paid any retrenchment compensation. This ciearly
shows that there was violation of the provision of
Section 25 F of the Act. 1997 in his case also.

Another workman Shri Janki Prasad has also
supported his case in his evidence. He has stated
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that he was engaged temporarily as messenger-cum-
faras on 11-4-87 in Morena Branch of the Bank. He
has admitted in his cross- examination that he worked
from 11-4-87 to 30-6-87 for 81 days as temporary
messenger-cum-Faras. Thereafter he worked as
waterman till 1995. He has admitted in his
cross-examination that in the year 1995 he had worked
for 84 days and inthe year 1994 he had worked for 60
days only. The management has also admitted in his
pleadings at para-1 that he werked in those years
only to such days on consolidated wages. His
evidence shows that he was not in contiriuous service
for a period of one year under the provisions of
Section 25B(2) of the Act, 1947. Thus it is clear that
Section 25 F of the Act, 1947 is not attracted in his
case.

Another workman Shri Bhagwan Das has also
supported his case in his evidence. He has stated
that he was engaged temporarily as waterboy on
1-2-1988 in Banmore Branch of the Bank and worked
continuousty. He was terminated on 31-3-97. He has
stated in cross-examination that he was casual worker
on fixed pay and worked from 1988 to 1997. He had
also worked as messenger-cum- faras for the periods
as has been stated in the evidence. The pleading of
the management at para-1 shows that the management
has admitted that from the year 1988 till 31-3-97 he
worked all the days of each year except the'year 1993
on consolidated wages. This itself shows that he
was in continuous service in terms of Section 25 B of
the Act, 1947. This workman has also stated in his
evidence that he was not given one month notice
nor any retrenchment compensation was paid. There
is no cross-examination on this point by the
management. There is no reason to disbelieve this
evidence. Thus it is clear that this workman is also
terminated in viclation of the provision of Section 25 F
of the Act, 1947.

Another workmen Shri Girdhari Lal has also
supported his case. He has also stated that he was
engaged temporarily as messenger w.e.f, 2-3-1990 in
Jewanjiganj Mandi Morena branch of the Bank
continuously and was terminated on 7-4-97. In cross-
examination he has admitted that in the year 1990 he
worked 63 days, in 1994 he worked 1! days, in 1995
he worked 28 days, in 1996 he worked 64 days and in

~ear 1997 he worked 59 days only. This fact is
i the pleading of the management. This
e weoshall not be deemed to be in
conimucus service for 4 period of one year during a
period of tweive calendar months preceding the date
with termination under the provision of Section 25
(B)(2) of the Act. Admittedly he had not worked 240
days in twelve calendar months preceding the date
with termination for considering his continuous
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service of one year. As such Section 25 F of the Act,
1947 is not attracted and his termination appears to
be justified.

Another workman Shri Kashiram Shivhare has also
supported his case in his evidence. He has also stated
thrat he was engaged on 1-3-86 as messenger,
waterman and Faras continuously in Thara #**gch
of the Bank and was terminated in Novembei B
He has supported the case in cross-examination that
he worked from 1-1-86 to 30-11-97 as waterman on fix
payment. He had also worked as messenger. The
specific period is stated in his evidence. This factis
corroborated from the pleading of the management
at para- 1. The pleading shows that this workman had
also worked each and every day in the entire year
from 1986 till November 1997 on consolidated wages
and also worked as has been stated by the workman.
This shows and establishes that he was in continucus
service of tlte Bank on consolidated wages in terms
of Section 25 B of the Act, 1947, He has also stafed at
para-13 that neither one month notice nor
compensation was paid before terminating him from
service. Thus his termination without complying the
provision of Section 25 F of the Act, 1947 is illegal.

Another workman Shri Sudamalal has alsq supported
his case. He has stated that he was eégaged on
9-9-85 in Hastinapur branch of the Bank and worked
continuously till 31-12-97 when he was terminated
from service but he has stated in his cross-
examination that he had worked from 9-9-85 to
10-12-85 for 14 days, from 13-1-86 to 29-11-86 for 76
days and 22-12-90 to 4-5-91 for 30 days total 120
days in the bank as messenger-cum-Faras. This
shows that his service was not continuous and he
shall not be deemed to be in continuous sérvice for a
period of one year during the period of twelve
calendar months prior to the date of termination under
the provision of Section 25-B of the Act, 1947. He
has stated that the Branch Manager had given a

_certificate dated 17-5-97 of his werk. The said

certificate is paper No. 18/6. The document shows
that he worked for a period of 558 days as canteen
boy and the canteen was run by Staff Welfare
Committee. This shows that in the said period he
was not engaged by the Bank as casual worker. Thus
it is clear that he was not employed in continuous

service of one year preceding the date with

termination and therefore there is no vielation of the
provision of Section 25 F of the Act, 1947.

Another workman Shri Sunil Kumar Sharma has
stated in his evidence that he was appointed on
21-3-83 as messenger, waterman, Faras in the Morena
Branch of the Bank and worked regularly till
31-12-1987. He was terminated without notice and
without compensation. In cross-examination, he has
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stated that he worked for only 15 days in the year
1985 and 29 days in the year 1986. The management
has also admitted this fact in his pleading. This is
evident that he had not worked 240 days in twelve
calendar months preceding the date with termination.
As such there is no violation of the provision of
Section 25-F of the Act, 1947. His termination was
not illegal. 5

The last workman Shri Rajesh Kumar'Shivhare ‘is
examined in the case. He has stated that he was
engaged on 27-10-86 in Morena branch of the bank
as messenger, watermnan -eFﬁs He worked regularly
and was terminated on 19-1-97. But in cross-
examination he has contradicteflf-his evidence ‘and
has stated that he worked 69 days in thé year 86 and
16 days in the year 1987. The management has also
pleaded in his Written statement that he had worked
total 85 days. Thus it is clear that there is no violation
of the provision of Section 25-F of the Act.

The Union has not adduced any evidence in respect
of the workman Shri Chandan Singh Purwansi. Thus
it is not proved that the management had violated
the provision. of Section 25-F of the Act before
terminating him from services. Thus from the evidence
adduced by the Union, it is clear that the management
had not violated the provision of the Act in
terminating the workmen Shri Janki Prasad, Shri
Girdharii Lal Shivhare, Shri Sudaa Lal, Shri Sunil
Kumar Sharma, Shri Rajesh Kumar Shivhare and Shri
Chandan Singh Purwansi whereas the terminations
of Shri Kashiram Shivhare, Shri Santosh Kumar, Shri
Roopkishore and Shri Bhagwan Das Shivhare by the
management are not justified without complying the
provision of Section 25-F of the Act.

Cn the other hand the: management has examined
only one witness. Shri-B.M. Bhati was working as
Dy. Manager at the State Bank of India, Zonal Office,
Gwalior. He has'admitted the period of work done by
the workmen in his evidence. The case of the
management appears o be not consistent. Firstly it
is stated that the work]ften were employed as purely
temporary casual workers in the various branches of
the State Bank of India. Then it is stated that they
were engaged on con'!'solidated wages but the same
was on daily wages basis which was fixed prior to
their engagement. However the evidence shows that
the workmen were engaged continuously for the
entire year till the date of termination of the workmen
as has been discussed above. There was no fixed
period of their engagement rather they were engaged
continuously as has bden discussed above. There is
no evidence on behalf of the management that those
workmen whose engagement were continuous for
mar: than 240 days during the period of twelve
calendar months preceding the date with termination

7

16.

17.

19.

‘'were served with one month notice and were paid

compensation before termination.

Another case of the management that their
engagements were on contract basis. This fact is
also simply supported by the management witness
wherein he has stated that the contract commenced
with the opening of the hours of the bank and ended
on closing hours of the branch. This shows that they
were not employed on part time rather they were on
casual basis but there is no evidence of the
management that what was the term of contract and
therefore the provision of Section 2(eo }(bb) of the
Act is not attracted. This shows that there ig
inconsistent case of the management without
evidence. The evidence shows that four of the
workmen were in continuous services of the bank for

 theentire year till their termination. Thus the evidence

of the management is not reliable and it is evident

. that the workmen Shri Kashiram Shivhare, Shri

Santosh Kumasr, Shri Roop Kishere and Shri
Bhagwan Das Shivhare were terminated in-violation
of the provision of Section 25-F of the Act, 1947.
This issue is, accordingly, decided.

Issue No, II

The Union has raised the claim of regularisation of
these workmen in view of the decision of the Hon’ble
Apex Court, There is no reference to adjudicate the
dispute that the workmen are entitled to be regularized
while in employment of the management. This is a
settled principle that the Tribunal cannot go beyond
the reference.

Another important point is as to whether the four
workmen, whose terminations are adjudicated as not
justified are entitled for back wages. The workmen
Shri Santosh Kumar has stated in his evidence that
after termination he is unemployed and does not get
any employment inspite of effort. The workmen Roop
Kishone; Shri Bhagwan Das and Shri Kashiram
Shivhare have also supported the same fact that they
are unemployed after termination and do not get any
job for livelihood. This clearly shows that they are
not gainfully employed after termination and therefore
they are entitled to reinstaternent with back wages.
Considering the discussion made above, it is clear
that the above name four workmen are entitled to be
reinstated as they had been terminated by the
management without complying the provision of
Section 25-F of the Act, 1947. The management is,
therefore, directed to reinstate the workmen namely
Shri Santosh Kumar, Shri Roop Kishore, Shri
Bhagwan Das and Shri Kashiram Shivhare with back
wages. Accordingly the reference is answered.

In the result, the awérd is passed without any order
to costs. :
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20. Letthe copieéofﬁie award be sent to the Government

of India, Ministry of Labour & Employment as per
rules. '

MOHD. SHAKIR HASA‘N, Presiding Officer

% feeett, 7 w€, 2012
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(¥, T-41012/12/1997-3TETR (R-1)]
o faw, T afumrd

New Delhi, the 7th May, 2012

S.0. 1865.—In pirsuance of Section 17 of the
Inddustrial Dlsputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 28/
1998) of the Kanpur (U.P.) as shown in the Annexure, in
the Iadustrial Dispiite between the management of
Northern Railway arfd their workmen, received by the
- Central Government on 7-5-2012.

[No.L-41012/12/1997-IR (B-1)]

RAMESH SINGH, Desk Officer

ANNEXURE
mm PARKASH, HJS, PRESIDING

CENTRALGOVERNMENT INDUSPRIAL
AL-CUM-LABOUR COURT, KANRUR.

‘ hltrial lhpute No. 28011998
Botween :
The President,
Southern Rashtriya Chaturtha Shreni Ratl Mazdoor
Cengress (INTUC) 2/236,
Namaneir, Agra’
Amd '
The D.E.N. GHoad Quarter),
Northesn Railway Tundla,
Bistrict Firozaad

AVWARD

1. Central Government MoL, New Delhi, vide
metification no. L-41012/12/97-IR (B-}) dated 4-3-98
has referred-the following dispute for adjudication to
tig tribunal.

2. Whether the action of the management of DJ (HQ)
Tumdla in denying appointment on compassionate
grouads to Sri Bhoori Singh son of late Devki and
ﬁﬁr mmn to Smt. Pana Devi wife of deceased

workman is legal and justlﬂed‘P Ifno wh\ah'ellef they
ar¢ entitled to? _
Brief facts are—

It is an admitted fact that the deceased Sri Devki was

employed as a Khalasi under Northern Railway

Tundla under the opposite party, who had worked

continuously after putting in 180 days and acquired

CPC Grade according to regular employees of the

management, It is alleged that he has acquired

temporary status.
1t is also an admitted fact that Sri Devkl ,expired on

28-11-86 in the rdilway hospital under catment. Itis

alleged that Smt. Pana Devi widow of the deceased
employee was entitled to family pensian which has
not been paid by the opposite party. Itis also alleged
and prayed that Sri Bhoori Singh the only son of the
deceased employee is entitled to get an appointment
on the basis of compassionate ground which has
not been done by the opposite party so far.
Thereafter he raised a dispute before the ALC © where
no amicable settlement could be arrived at hence the
ministry mad the present reference to this tribunal
for adjudication. The claimant has also filed relevant
circulars along with the claim statement.

On the basis of above pleadings it has been prayed
by the claimant that he be granted family pension as
well as appointment on compassionate ground.

. Opposite party has filed written objection against

the claim of the claimant. It is admitted that deceased
Sri Devki was working on the post of casual khalasi. It
is stated that he had worked with effect from 26-7-72

to 29-9-78 with service break as a daily rated worker

under Inspector Tundla. It is also stated that on the
basis of seniority the worker was granted the facility
of CPC scale with effect from 28-2-79. Itis also admitted
that the workman died on 28-11-86 as natural death.
But it is stated that the wife of the deceased Smt.
Pana Devi had been paid all the pending dues as a
final settlement. She is not entitled to any family
pension. It is also stated that vide circular CSDPO/88
dated 23-12-88, the workman died having status of
casual worker before 31-12-86 are not entitled to get
any appointment on the basis of compassionate
grounds, as the workman in this case had expired on
28-11-86, therefore, the applicant Sri Bhoori Singh is
not entitled for any appointment. The dispute does
not fatl under Industrial Disputes Act, 1947. On the
basis of above it has been prayed that the claim of
Sri Bhoori Singh is liskde to-be rejected being devoid
of merit.” '

Rejoinder has also been filed in the present case but

- nothing new has been disclosed therein except

reiteration of the fagts already pleaded in the
statement of claim. _
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9
10.

L.

12,
13.

14.
IS.

16.

17.

18.

Both the parties have filed the documentary evidence.

Claimant has filed 3 documents per list dated 17-4-
2000. Opposite party has filed photocopies of certain
d ents vide list 26-6-2000. The relevancy of all
these documents will be discussed during analysis
of the evidence,

Claimant has adduced himself as witness w.w.1,
opposite party has not adduced any oral evidence.

Heard and perused the record thoroughly.

Form the reference and the pleadings the controversy
lies mainly on two points viz.-

Whether the wife of the deceased railway employee
who had worked from 26-7-72 till 27-11-86 is entitled
for family pension. ’

Whether under the circurnstance Bhoori Singh who
is the son of deceased workman is entitled for the
appointment on compassionate grounds.

First of ail I am taking point no (a).

It is an admitted fact that Smt. Pana Devi is the wife
of the deceased employee. Opposite party has alleged
all the dues have been paid to Smt. Pana Devi under
a final settlement. Opposite party has filed two papers
paper no. 14/2 and 14/3, 14/4 and 14/5. But none of
these paper show that any payment had been made
to Smt. Pana Devi under a settlement or a final
seitlement or in lieu of family pension as claimed by
the opposite party. Even opposite party has not
produced any oral evidence in support of their

. pleadings as well as to prove the documents. The

case was fixed for arguments on severa] dates but
they failed to adduce any oral evidence for the
reasons best known to them.

Claimant has claimed that his father had acquired
temporary status and therefore, his mother was
entitled for family pension. They have also placed
reliance upon a decision of Hon'ble Apex Court which
is-

1996 SCC (L&S) 369 in between Prabhawati Devi
Versus Union of India and others

In the case (supra) the Hon’ble Apex Court held -
acquisition of temporary status by a railway
employee- casual worker in railway acquiring the
status of a substitute and after continuing as such
for over a year, dying - consequences - on completing
six months continuous service, held, he became a
temporaty railway servant and when he died. after
one year of continuous service his widow and
children became entitled to family pension- Railway
Establishment Manual Rule 2315, 2318, and 2311-
Manual of Railway Pension Rules considered.

In the present case it is an admitted fact that the
employee was engaged as a Khalasi post on 26-7-72.

19.

21

24,

Opposite party also admitted that he was granted
the CPC scale on the basis of his seniority on
28-2-79, then opposite party cannot deny that he has
not acquired any temporary status. Opposite party
has also not placed any arguments before that the
deceased employee has not acquired temporary
status. Opposite party has not produced any
evidence rebutting the aforesaid facts, even did not
produce any evidence that there was any break in
the service of the deceased employee, therefore, the
evidence adduced by w.w.l on this point is
acceptable. He has been thoroughly cross-examined
by the opposite party and nothing has come out in
his evidence to discard his statement,

There is an argument of the opposite party that the
pension case of the deceased widow is not
maintainable before this tribunal.

1 have given due thought. The reference is specific
on this point also which has to be answered by this
tribunal therefore, there is no reason in the arguments
of the opposite party, Had the opposite party been
aggrieved on this point they should have gone before
the Hon'ble High Court on the issue but in no case
they at this stage be permitted to place such a vague
argument, Therefore, considering no-merit on the
arguments raised by the opposite party on the point
raised arguments are rejected.

Therefore considering the facts circumstances and
the principles laid down by the Hon’ble Supreme
Court (supra) I am of the view that the deceased of
the workman is entitled to family pension which has
not been paid by the opposite party under any
settlement or otherwise.

Now turning to point no. (b)-
It is the contention of the opposite party that
according to a circular CS/DPO/88, dated 23-12-88

issued by Divisional Railway Manager. Allahabad,
compassionate appointment could not be given to

~ the dependants of deceased casual employees who

have expired prior to 31-12-86, as such the employee
had expired.on 28-11-86 so the compassionate
appointment could not be given.

First of all the opposite party has not filed such
circular but an inference of the same can be drawn

. from the circulars filed by the claimant which are paper

no. 12/2-12/3.

Claimant has placed reliance upon a circular of railway
dated 30-4-97 which is paper no. 12/3 on the subject
casual Jabour having a temporary status died during
harness in service and giving appointment to the wards
of the deceased employees. This is a letter issued by
the DRM on the basis of a letter issued by the Railway
Ministry. In this letter Para no.3 is important which [
would like to produce which is as under.
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26.

27

3L

32.

Pursuant to discussions in the PNM Meéting in NFIR,
held in October 1996, it has been decided in partial
modification of Para 5 of letter no. E. (NG)-11/84/CL/
28 dated 31-12-86 quoted above, that the dispensation
may be extended to'cases where death of the casual

labour with temporary status had occurred prior to

31-12-86.

Now it has held and found by that the deceased
employee had a‘t:qmred & temporary status prior to
his death. He was appomted as a casual Khalasi on
26-7-72. Opposite party has granted him all facility of
CPC Scale on 28-2.79, therefore on the factual side
the deceased employee has acqulred temporary
status.

It is also a fact and found to have been proved that
the deceased employee died during railway service
on 28-11-86 in railway hospital during his service
period. Therefore the provisions of this circular
(supra) is clearly applicable to the deceased employee
when had expired on 28-11-86

Claimant has also filed a circulated dated 30-4-97
paper no.12/2 on the subject of appointment on

compassienate grounds covering cases of wards of -

casual lsbour having temporary status who did in
hamess. This circular of the Ministry whlch was
issued on 01-4-97 provides in casés where the casual
labour with temporary status dies in harness and if
the case presence features constituting extreme
hardship. . . .

#he General Mmager could exercise his personal
discretionary powers for giving appointment to the
wards of such.casual labour on compassionate

_grounds as cas 1al labour (Fresh Phase) / substitute.
. Therefore the opposite party has not considered the

case of the claimant Bhoori Singh on the basis of the
notifications which were issued by the railway
ministry itself. Photo copy paper no.14/3-4 -14/5
which have not been proved by the oppesite party
does not indicate that the case of the claimant have
been duly considered. Therefore these photocopies
do not carry any weight which has been denied by
the claimant himself.

It has been stated on oath by the claimant that after
the death of his father he himself is unemployed and
neither he has been given any employment nor
granted family pension.

Therefore in my considered view if the General
manager has taken cognizance of ail these facts. that
the employ has died in harness then the claimant
could have been engaged as casual labour and if it
had been done so by the General Manager of the
railway there could not have been going to any
financial hardships on the railway exchequer. Since
the Industrial Dispute Act is a social legisiation meant

for the welfare of the poor rung of the labour society
therefore considering the liberal attitude the tribunal
is taking a view that the, entire act of the opposite
party as referred to in the schedule of reference of
order is neither just and not fair.

33. Considering the overall effect of the case, the tribunal
is bound to hold that not providing the family pension
to the wife of the deceased employee as well as not

_ granting compassionate appointment to the son of
the deceased it held to be wholly illegal and
unjustified,

34. Accordingly it is ordered that the award of the tribunal
should be complied with after thirty days of the :
publication of the award.”

35. Reference is therefore answered in favour of the
aggrieved persons and against the opposite party.

RAM PARKASH, Presiding Officer
¢ faeeht, 7 ué, 2012
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New Dethi, the 7th May, 2012

_ S.0. 1866.—in pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central

) Government hereby publishes the Award (Ref. No. 62/

1992) of the Central Government Industrial Tribunal-
Cum-Labour Court, Bangalore as shown in the Annexure,
in the Industrial dispute between the management of
Kamataka Bank Ltd. and their'workman, receivedby the
Central Government on 7-3-2012,
- [No. L-12012/32/84-IR (B-1)]
RAMESH SINGH, Desk Officer

BEFORE THE CENTRALGQ
BANGALGRE
Dated: 16th April, 2012
i SHRI S.N. NAVALGUND
. MRESIDING OFFICER
: C.R.N0.62/1992
HPARPY
- The CHgirman,

TPARTY |
Shri Ashok S. Hegde,
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S/o Shri S.G. Hegde, Karnataka Bank Ltd,

1st Block,Rajaji Nagar, H.O, Mangalore,

Bangalore-560010 Mangalore- 575003
AWARP

1

The Central Government by exercising the powers

conferred by clause (d) of sub-section (1) and sub-

section 2A of Section 10 of the Industrial Disputes

Act, 1947(14 of 1947) has referred this dispute vide

order No, L-12012/32/84/D.1V(A)YIR.B -1II dated 20-

7-1992 for adjudication on the following Schedule:
SCHEDULE

“Whethep'the action of the. fanagement of Karnataka

‘Bank Ltd. in dismissing Shri Ashok S. Hegde vide
. order No.PIR:13364/78 dated 1-12-1978 was justified?

if not, to what relief the w’Brkman is entitled to™?

The brie facts of the case are that the first party who

was employed as & Clerk-Cum-Cashierin the Haveri
Branch of the second party bank while working in
that capacity it was alleged that he had fraudulently
withdrawn a sum of Rs. 5000.00 from the account of
one of the customers using a forged cheque and
without getting the cheque passed by the concerned
officer. The said act of alleged fraud was detected on
the next day and upon such discovery the second
perty immediately reimbursed the amount that was
withdrawn by the first party. But having regard to
the serious nature of the act the second party
initisted disciplinary action and he was held guilty
of misconduct of fraud and he was dismissed from
service. Consequent to raising of dispute befere the
Assistant Labour Commissioner (Central),
Mmngaiere and its failure the Central Government
male this reference for adjudication as te “Whether
#he action of the management of Karnataka Bank Ltd
in dismissing Shri Ashok S. Hegde vide order
No.PIR:13364/78 dated 1-12-1978 was justified? If not,
to what relief the workman is entitled to”?

This tribunal having regard to certain allegations made

in the claim statement of the first party while ,raising

an issue touching the faimess of the Domestic Enquiey )

afber receiving the evidence of both sides by order
dated 2-3-1999 held the Domestic Enquiry being fair
and proper. Subsequently after hearing the arguments
on merits passed award holding that the charge was
not established and directed his reinstatement with
continuity of service. When the said order was
chalenged by the second party before the Hon’ble
High Court of Karnataka in Writ Petition No.36925/
2001 (L- FER), the Hon’ble High Court by order dnsed
02-03-2006 quashed the said award and remitted back
the matter to this court with direction that the parties

be affosded to lead such additional evidence, if so

wassanted and to re-hear the matter and pass an award.

Pursuant to the said order of remand the reference
was taken in its original number and called upon the

H

parties to lead evidence if any, Accordingly on 08-
02-2007 the counsel appemng);krthe first party filed
first party affidavit, but as he did not turn up for
cross-examination though several opportunities were
given to appear, ultimately-on 3-9-2007 while
discharging his cross examination the matter was -
posted for arguments. Though several adjournments
were granted neither the first party nor his counsel
appeared, but on 17-9-2010 Shri Muralidhar,
Advocate filed memo of Shri N.G. Padkhe, advocate
appearing for the first party to the effect that the first

party workman being qxplred Jithout leaving aay
dependent legal heirs asiper the infermation received
- by him from the relatives of the first party the reference
may be closed for want of prosecution. Since the
- BPemestic Enquiry conducted by the second party
against the first party has been held as fair and proper
and the same has not been disturbed and the first
party whe filed his affidavit after remand by the
Hen’ble High Court of Kamnataka never appeared for
cross examination that affidavit evidence led by him
tannot be taken into considenatinmauésince the
Domestic Enquiry has been held as fair and jtoper
and the same remained undisturbed, it was for the
first party to demonstrate the enquiry finding was
being perverse, but as already adverted by me above,

N / no such attempt being made to demmlstrate the same

_being perverse and on the other l:mnd it has been
requested by the advocate who was. appearing for
the first party that in view of his. death: witheut
leaving any legal heirs the reference may be dispesed
off, 1 find no reason te interfere either i e
finding holding the deceased first ,?
charge levelled against him ﬂaddulently
withdrawing a sum of Rs.5000/- from the ascount of
one of the customers using forged cheque and
without getting the same passed by the concerned
officer. Since the said act on the part of the deceased
first party who was entrusted with. a responsible
werk of Clerk-Cum-Cashier was a serious act as such
1 find the punishment imposed being net
disproportionate. Under the circumsiances I fimd ne

* rensen to interfere either in the finding. ofthe W

officer or in the punishment imposed By

" disciplinary authority.

5

In the resuit, I pass the following award:
AWARD

The reference is rejecited holding that the acﬁlu ‘of
the management of Kamataka Bank Ltd, in diemissing
Shri Ashok. S. Hegde vide order No.PIR:13384/7¢
dated 1-12-1978 is justified and he is not entitle far
any relief.

(Dictated to PA transcribed by her corrected and

- signed by me on 16-4-2012)

S.N. NAVALGUND, Presiding Qfifiger
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New Dethi, the 7th May, 2012
8. O. 1867.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Centinl
Government hereby ﬁ%hshes the award (Ref. No. 187 /
1999) of the Central Government Industrial Tribunal-cum-
Labour Court, Jabalpur as shown in the Annexure in the
Industrial Dispute between the management of State of
Bank of India and their workmen, received by the Central
Govemnment on 3-5-2012. 7~

ﬂﬁemzm%mm-m(s-tﬁ
MMESH sméH, Desk Officer
ADBUNE

BFORE THE mm :
INDUSTRIAL TRDUNAL-CUM-LAK)UR COUNT,
JABALPUR .

No. CGIT/LC/R/ 487199

Presiing Officer : Shri Mohd., ShakisNasan
Shri Nendu Kumar,
S/o Shri Mathura Choudhary,
At & Po Khongapani Colliery,
Budhu Singh Dafai Khongapani Colliery,
Distt. Korea (MP)

A VERSUS

The Branch Mam;\u',
State Bank of India,
PO Khongapani Colliery,
Distt. Korea (MP) ’

...Workman

AWARD
Paased en this 23rd day.of April 2012
1. The Gevernment of India, Ministry of Labour vide
its Notifieation No. L-12012/679/98-IR(B-I) dated 3-5-99 s

referred the following dupute for adjudication by this
tribunal :—

“ Whether the astion of the management of State
Bank of India, Khohgaptni, Distt. Korea (MP). in
terminating the services of Shri Nandu Kumar S/o Shri
Mathura Chowdhary waterman w.e.f. 1-8-98 and not
considering him far fuﬁer mloymem under Section

Mmgoment

. » 25-Nofthe P}.;.Act.is'juuﬁm Tfnot, to whet relief is the

2 The cuse of the vmrkman, in short, is thet
!lmNnduKmarqumMmh,-l”ﬁbrin
work of waterman on the payment of Rs.100 per
month at Khongapani branch of the Bank. He worked till

July, 1998. It iz stated that he was paid wages by Banker's:

cheque. He had also worked as messenger against leave

vacancy when Shri Ujjar Singh was on leave and was paid

Rs.15 per day. It is stated that in the year 1996 the workman
Inad worked 125 days, in the year 1997 for 365 days and in

. the year 1998 till 31-12:98 for 243 days. It is submitted that

the workman be reinstated.
3. The management appeared and filed Written

Statement by way of statement of claim. The case of the
muugement,mtemha,lsth@thealle;edwoﬂmnwas ‘

engaged as a canteen boy in ﬂml(@gapam branch of
the Bank in the Staff Canteen. It was centrolied by the
Local Implementation Committee ( in short LIC). The Branch
Manager was President of the said committee. Unien
Representative was Secretary and one more staff member
was member who used te run the canteen. The said
committee reeruited canteen boy. The Bank had nething to
do with that recruitment. The canteen boy was net
employee of the Bank. He was engaged as Canteen boy
from August, 1995 to July, 1998 on Rs.300 per menth.
Subsequently the wages was increased to Rs.50@ per
month. The payment was made through cheque. The further

case is that he was also engaged as casual labour on .

contract basis for filling water in pots for‘_whioh he was
paid Rs.100 per month. It is stated that sometimes in absence
of the regular messenger, he was engmd on purely
contractual basis for few days, It is stated thet there is no
violation of any of the provision of the Industrial Dispute
Act 1947 (in short the Act, 1947). Under the circumstances,
the workman is not entitied to any retief and the reference
be answered accordingly.

4. On the basis of the pleadings of the parties, the
following issues are framed— .

I. Whether the actien of the management in
terminating the services of the workmari w.e.f. 1-3-98 is
legal and justified?

H. Whether the action ofﬂae mlnngemcntfo‘rmt
considering him for further employment under Seetlon
25 H of the Act, 1947 is Jus&ﬁed?

II1. To what rehef, the m-m
5. Istueno. I

To prove the case, the workman is examined. He has stated
that he used to do work of waterman and did not do any

- other work, He got Rs.10Q per 1 month by the Banker's
- cheques. Thlsshowsthantwuacomatoﬂlewminm

for the work of water as has been pleaded by the
management and for that the wages was paid under a
stipulation. The evidence ofﬂlewmmsﬁnﬁe

4995
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ovision of Section 2( oo )(bb) of the Act, 1947 is
spplicable in view of the stipulation of work agreed between
e management and the workman. This shows that the
rmination by the employer is not a retrenchment. The
orkman has filed photocopies of banker's cheque which
paper Nos. 5/16 to 5/34, These banker's cheque are also
itted by the management in his pleading wherein it is
tated that Rs.100 per month was paid on the engagement
the workman on contract basis for filling water in pots.
is fact appears to be more probable as the payment was
.10@ per month only. This witness has also stated that
¢ did not do any other work. His pleading is also
consistent. At one stage, he had stated that he worked
ill July 1998 whereas at other place in the pleading, he had
tated that he worked till 31-12-1998 but no paper is filed to
how that he worked after July, 1998. Thus the evidence of
e workman is not sufficient to prove his case.
6. On the other hand, the management has examined
o witnesses. The management witness Shri Manoj Kumar
working as Assistant Manager at Khongapani branch of
Bank. He has stated that Shri Nandu Kumar was canteen
y who was engaged by the LIC (Welfare Committee). He
as not employee of the bank. He has also stated that in
ition to his engagement as canteen boy, he was engaged
n contract basis from May, 96 to July ,98 for filling water in
ts and Rs.100 per month was paid as contract rate by the
ank. This appears to be probable that for filling water in pots
nly he was paid Rs.100 per month to the workman. This
hows that the provision of Section 2{oo )(bb) of the Act,
947 is attracted and his termination of contract is not a
trenchment and there is no violation of any provision of the

rivastava was Branch Manager at the relevant time. His
vidence appears to be same and corroborated the case of the
ement. Thus it is clear from the evidence adduced by
th the parties show that the action of the management is
egal and justified. This issue is decided against the workman
d in favour of the management. -

. IssueNo. 11

n perusal of the pleadings of the workman, it is clear that
he workman has no case that any other person is taken in
mployment after him. Thus it is clear that the provision of
ection 25 H of the Act is not attracted in the case. This
ssue is accordingly answered.

. Issue No. Il

hat the action of the management in terminating the
orkman from services is justified and the provision of
ction 25 H is not attracted. As such the workman is not
ntitled to any relief. Accordingly the reference is answered.
9. In the result, the award is passed without ary order to
sts. }

10. Let the copies of the award be sent to the
overnment of India, Ministry of Labour & Employment
per rules. '

MOHD. SHAKIR HASAN, Presiding Officer

ct, 1947. Another management witness Shti Anm Kumar |

n the basis of the discussion made above, it is evident ’
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New Delhi, the 8th May, 2012

S. O. 1868.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 166 /
1998) of the Central Government Industrial Tribunal-cum-
Labour Court, Kanpur (U.P) as shown in the Annexure in
the Industrial Dispute between the management of
Northern Railway and their workmen, received by the
Central Government on 7-5-2012,

[No.L-41011/33/87-IR(B-1)]
RAMESH SINGH, Desk Officer
ANNEXURE -

BEFORE SRI RAM PARKASH, HJS, PRESHYING

OFFICER, CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURE, ‘

KANPUR
Industrial Dispute No. 166 of 1998
BETWEEN

Deenanath Tiwari,

Mandal Sanghtan Mantri,
Uttar Railway Karmchari Union
119/74 Quarter No. 61,
Naseemabad,

Kanpur

And
The Divisional Railway Manager,
Northern Railway,
Allahabad Division,
Allahabad
AWARD _

1. Central Government, Mol., New Delhi, vide

notification No.L-41011/33/97-(IR(B-1) dated 28-8-98, has

referred the following dispute for adjudication to this
tribunal—

2. Whether the action of the management of DRM,
Northern Railway Allahabad, in not regularizing the services

. of the workers enclosed in the annexure to the reference

order is legal just and fair? If not to what relief the workers
are entitled?
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3. Brief fﬁcts are—

4. 1t is alleged by the Union that the concerned
workmen were working under Janta Labour C00perative
Society Dhankutty Kanpur for the last many years. It is
further alleged by the claimant union that the concemed
workmen were utilized to work under Chief Goods
Superintendent Northern Railway /GMC / TPT, Kanpur
through Janta Labour Cooperative Society, Kanpur for the
work of goods labour handling. But the said society
* resigned from the work of handling the goods on 4-4-96.
Till 4-4-96 they used to get the wages from Janta
Cooperative Society Kanpur, payment of which was being
made by the opposite party: After resignation of the society,

the workers used to continue to ‘work against labour ;
handling unider Chief Goods Superintendent Kanpur with ;

effect from 5-4-96 and they were being paid their wages by'.
the railway authorities accordmgly

5. After putting in more than 120 days of contmuous
service under the opposite party they have acqmred
tempormy status, but the railway authorities refused to
inake payment of the scale which was due to them. When
they raised demand for their regularization in the service of

the railway the opposite party failed to act in a positive -

manner. It is further alleged by the union that during the
course of conciliation proceedings before ALC, Kanpur,
there had been an inspection of the site where all the
workmen (32 in number) were found to be working and the

signatures of all the workmen were obtained by the ALC -

which was countersigned by him also which shows that all
the workmen were working under the supervision and
control of the opposite party.

6. Lastly it is prayed that non regularization of the
services of the workmen, denial of regular pay etc. to the
concerned workmen are against the principle of natural
justice and they are entitled to be regularized in the services
of the oppasite party railway administration with full back

wages and consequential benefits.

7. Opposite party has filed its reply vehemently
denying the entire facts pleaded by the claimant union in
his statement of claim inter-alia further alleging that the list
enclosed with reference order is not authenticated. It is
* further alleged that whenever there was need of work under
the opposite party they used to take.work from the labour
from open market. When the applicants have not worked
with the opposite party, it is absolutely wrong to say that
they at any point of time have acquired temporary status.
_From the pleadings of the opposite party it is.clear that itis
an admitted fact that the union has moved a c;oncﬂmtlon
proceedings before the ALC Kanpur, wherein a list of
workers have been submitted containing the names of the
- workers involved in the present case. It is further pleaded
by the opposite party that the union has named a workman
by name Sujeet Kumar Ekka in the conciliation proceedings
and further that no multiplicity of litigating can be raised in,
one dispute. It is further pleaded by the opposite party

1792GI12—14

-

that the work at GMC/TPT Kanpur is of purely temporary
in nature and whenever work was required the same was
got done through the labor from open market. Under the
facts and circumstances of the case it has been prayed by
the opposite party that the claim is absolutely bogus and
vague and deserves to be rejected.

8. Rejoinder statement has also been filed by the
union wherein nothing new has been pleaded except
reiterating the fact already pleaded by the union in his
statement of claim.

9. Both the parties have adduced oral evidence.
Whereas claimant has adduced himself as w.w.1 Sri Anil
Parkash Tiwari, W.W.2 Sri Vindhyachal, W.W.3 Sri Sita Ram
Pant, opposite party has adduced Z Ekka Chief Commercial
Controller NCR Kanpur as M.W.1. '

10. Claimant has also filed documemary evidence
which: are photostat copies. This is the inspection report
dated 23-05-97 alleged to be done by ALC Kanpur. There is

- a list of 32 persons enclosed with the inspection report

along with certain other documents.

11. Abare perusal of the reference order would go te
reveal that whether action of the opposite party in not
regularizing the services of the workers disclosed in the
list attached with the reference order. In this regard it may
be pointed out here that it is the own ease of the union that
the workers involved in the inssant case were the
employees of Janta Labour Co-operative Society

- Dhankutty Kanpur and they had never been given direct
* employment by the opposite party and that when the above

society withdrew from the contract then they started
working with the opposite party and they were made
payment by the opposite party. It is no-where alleged by
the union that the services of these workers were ever
retrenched by the opposité party in breach of violation of
the provisions of the Industrial Dlspute%m, 1947. They
have stralght away raised a dlspute of regularization of
their services by the opposite partySwhere as it has been

. categorically denied by the opposite party that the
" concerned workmen were never in the employuent or the

opposite party therefore, questlon of regulanzatlon of
service does not arise.

12. Moreover, the tribunal has funhmde its best
endeavor to find out-the correcmessmf the case of the
claimant union and"has also examined carefully the
witnesses produced by the claimant. On a careful
consideration of the oral evidence adduced by the union,
theitribunal find it ves It to believe the same that the
onglnal list of workers have not been enclosed:along with
the inspection report alleged to have been done by the
ALCC- Kanpur and whatever list of wafkers are available
on record either sent bithe Ministry of tabour or filed by’
the union itself they all are different, therefore, the same
cannot be. believed.

13. Not but the least it may further be pomted out
that ordermg regulanzatnon of a worker is not the function
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of the court or tribunal as per settled legal position. It will
fall within the domain of the employer to consider
regularization of its'worker considering the vacancy of the
ategory in which the workers are employed. Since it is the
jown case of the workers through the union that they had
never beén directly employed by the opposite party

their services'in the shape of industrial dispute does not
ise. Hence it is concluded that the demand of thtwn

is absolutely vague baseless and unwarranted and onl these
asis the union cannot be granted any relief as claim

werex] against the: union and in favour of the opposite

© RAMPARKASH, Presiding Officer
_ - feeh, 8w, 2012
TN, 18693 Ry srfufram, 1947 (1947
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New Delhi, the 8th May, 2012 -
~ 8. 0. 1869.—In pursuance of Section 17 of the
dustriak:Disputes Act, 1947 (14 of 1947), the Central

b i

sriinent hereby publishes the award (Ref. No. 36 /2005)
geniral Government Industrial Tribunal-cum-Labour
i ifénpur as shown in the Anmexure in the Industrial

and their workmen, received by the Central Government on
7- 5-2012

[No. Ll2012!382!99-]R(B-I)]
- RAMESH SINGH, Desk Officer

¥ . ANNEXURE
BEFORE SRI RAM PARKASH, PRESIDING
OFFICER, CENTRAL GOVERNMENT INDUSTRIAL
AL-CUM-LABOUR COURT, KANPUR

Industrial: Diag

No. 36 of 2005

The Deputy General Manager, State Bank of India,

Ilstﬁ j;iPla;.?ce '

Agre

therefore, questlon of raising demand of regularization of-

by.
in their claim statement. Hence reference is liable to be ..
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Dispute between the management of State Bank of India .

AWARD ,

l. Central Government, Mol, New Delhi, vide
notification no. L-12012/382/99- IR-B-I dated 26-10-05 has
referred the following dispute for adjudication to this
tribunal—

2, - the action of the management of State
Bank of India Agra in termmatmg the service of Sri
Pushpendra Kumar from the year 1998 is justified or not? If
not to what relief he is entitled to and from which date?

3. Brief facts of the case are-

4. That the claimant states that he was engaged as a
Safai Karmchari under the opposite party and worked at
different branches at Agra. It is further alleged by the
workman that the work against, he was engaged by the
opposite party was of permanent nature. He was not
engaged by the opposite party as per exigency of the work.
It is also stated by the claimant that the opposite party

- bank opened its new branches in district Agra and inducted

fresh hands after the termination of his services for doing
the same work as was being performed by the workman,
but he was not provided any opportunity of reemployment.
The name of such persons is Mukesh at Kamla Nagar
ranch of the bank, where as the werkman was having
referential right in the matter of reemployment. It is further
ed that during the period of 1995 to 98 he had worked at

worked co‘tmuously for the penod Jan. 1995 to 19-03-98
‘but the oppgs site party during the aforesaid period paid
wages to the'workman only for 122 days. The workman
was never issued any appointment letter nor he was
directed to markihis attendance in the attendance register
nor was his attendance marked by the opposite party. It is
also stated by the workman that at bank's branch Jeewani
Mandi Agra there existéd a regular and permanent vacancy
of safai karmchari, and when this fact came to the notice of
the workman he vide his representation made a request
before the Branch Manager of City office of the bank and
the branch manager after verifying the working days
returned the apphcat@on to the workman which was duly
submitted by him before the opposite party through
registered post for his empoyment but all remained in vain.

It also pleaded by the workman that at the time of
- termination of his services the opposite party bank has not

followed the provisions of Industrial Disputes Act, 1947. .
No seniority list was prepared by the employer inréspect -
of the workers engaged by the opposite party for
scavenging work in the city of Agra. Further the case of
the workman is that he was not given preference at the time
of engaging fresh hands by the opposite. Opposite party
after disengagement of the service of the workman
appointed fresh hands by name Sri Jai Singh son of
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Sri Bhogi Ram Branch office Sarojinidu Hospltal Agra,
Mukesh son of Sri Tinchu Branch office Heera Bagh Colony,

Agra, Kantlesh son Ramesh branch office Balkeshwar Agra, -

Manmohan son of Deep Chand Branch office Kerawali,
Agra, Sanjai son of Sri Makhan branch office Shahpur
Brahmin in Agra, Mahavir son Sri Pyarelal Main Branch
Chipi Tola Branch Agra, Smt. Sudha wife of not known, at
branch office Khanada, Agra. Workman is a member of
scheduled caste and safai work is being done by a member
of schedwléd caste and that he is otherwise qualified for
. the appointment at the post of Safai Karmchari in the bank.
He is unemployed with effect from 20-03-98 and despite his

best efforts he could not get any suitable engagement for

his lively hood. On the basis of above it has been requested

by the workman that he be directed to be reinstated in the

services of the bank with full back wages, continuity- of
“ gervice and with other consequential benefits attached with
the post.

5. The opposnepa.nybankhas fited their reply agamst
the claim petition of the workman stating there in that the
present dispute is liable to be rejected in view of decision
rendered by the constitutionals bench in the case of Smt.
Uma Devi versus State of Kamataka. The petitioner was
never appointed in the bank. There exist no relationship of
master and servant between the bank and the workman. The
epposite party being a public sector financial institution is
having its own rules and regulation for appointing persons
from open market and no authority is competent to appoint
any person in contravention of the recruitment rules.

6. On merit it has been pleaded by the opposite party
that the claimant was never appointed at any of its branch
inte city of Agra in any capacity whatsoever. The opposite

party has denied the working of the workman for the period

1995 to 1998 an also denied the fact that he was ever paid

wages only for 122 days

7. It is also denied by the opposite party that there
existed any vacancy of safai karmchari at its Jeewani Mandi
Branch: It is also denied that the workman had ever moved
any application for his appointment in the bank. In Para 14
of their written statement it was admitted by the opposite
party bank that the workman worked at Agra City and SN.
Medical College Agra branch for the following period, viz.,
in the year 1995 for 85 days, in 1996 for 51 days and in 1997
for 11 days, thus in all he had worked for 147 days as safai
karmchari. 1t is also denied that the workman' had ever

completed more than 240 days or more in a calendar year .

preceding the date of his retren¢ghment. He was never
appointed i the bank by any appointment order therefore,
guestion ef termination of his services dees not arise. In

the end it is stated that the workman has failed to’ ma’ce out.

any case inhis favor against the opposite party bank for
guant of re{tef by, his thibunal as: Slaimed. by him and as

such the ¢laim of thé claimant is liable to be rejected.

8. No rejginder has been fi ieg by the workman in the '

case.

9. Workman hasﬂ-leddocmndutary eviﬂmmﬁpﬁ

~ examining himself as W.W.], whereas the opposite party

has examined its witness M.W.1 Sri Chabinath Gaur.
10. Opposite party has also filed the document which
was summoned by the order of the court.
+ . 11.Heard and perused the record.
" 12.The short question to be décided in the case is as
to whether any right has accrued in favor of the claimant
under the provisions of Industrial Disputes Act.

. 13.Witness M.W.| has specifically stated on oath-
that there is no sanctioned post of sweeper at Agra City
Branch. It is also stated that to fill up the vacancy in the

+ bank which is a public sector body, there is a prescribed

procedure to fill up the vacancies and claimant was never
subjected to such procedure and was never appointed in

‘the bank by following the prescribed procedure. 1t is stated

that they used to take the work of safai in the bank for fixed
hours by calling the labors on daily wage basis.

14, I'have perused the evidence. From the evidence
it has been found that the claimant has never been appointed
on a regular and sanctioned post. .

15. Now opposite party has in their reply in para 14
has clearly admitted that the claimant had worked only for
147 days during the period 1995 to 1997. Now it has to be
seen whether the claimant has worked for more then 240

-days or more in a calendar year preceding the date of his

termination. I have gone through the reference. There isno
date or month in the reference. Now 1 have alse gone
through the statement of claim. In his claim statement the
claimant has not specifically mentioned the date of .
termination but stated that he is unemployed since 20-03-
98, where as in his statement as W.W.| he stated that he
had worked till 31-12-98. Now the opposite party has:
contended that the claimant has given different date and
versions whenever he filed his complaint before the ALC

-and a writ was also filed before the Hon'bie High Court. In
. the complaint before the ALC he has stated that he had

worked from Jan. 1995 to 09-03-98 for 122 days and from
10-03-98 to 28-06-98. When a writ was filed before the
Hon'ble High Court he has mentioned that he had worked
from Jan. 95 to 27-06-98, Whenever a question was put to
him to explain the discrepancies he could not reply. A

" question was also put to him that in the claim statement he

has no wheré mentioned that he had completed 240 days
before the date of his termination. In the reply he has not
specnﬁdﬁ'ﬁ? stated abbdut the discrepancies about the

_ contmaltyof work and the completion of 240 days or more.

I’G“ Lets of documents have been filed which is paper
No.13/25 and 16 papers have been filed vide list paper
No.19/2. These are the photocopies of the documents.
Regardmg these documents I have. puta ‘question before
the representatwe for the claimant to say if there is any
fn which may prove the workmg of the 240
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17. Opposite party has also filed the document vide
list 13/2-4. There are 21 documents. Mostly these
documents contain the banker's cheque in original. The
last cheque apjpears to be dated 21-9-96 for Rs.80 paid to
Pushpendra Kumar claimant. There is other paper on a
simple white paper which shows that payment to the
claimant has been made as labor charge. This amounts to
the period of 1995-96 and the last one appear to be of
23-01-98 and 19-3-98. These are for a single day. Therefore,
from all these documents also it cannot be inferred that he
has completed for 240 days in a calendar year 1998 or before
that. For a moment if I take the date 19-3-98 or 20-03-98
even then it cannot be inferred that he has completed 240
days.

-18. Opposite party has filed the copy of the writ
petitior: of the Hon’ble High Court along with other

appedars force in the contention of the opposite party. that
the ¢:laimant had never completed 240 days or more before
the: date of his termination i in a calendar year.

19. The representative for the claimant has ralsed
aversion in the pleading that the opposite party has also
committed breach of Section 25H of the Act. Opposite party
has opposed this plea. I have gone through the evidence.
There is no such cogent evidence in this respect. Claimant
simply stated that after his termination the management
has employed 3-or 4 safai karmchari. This oral statement of
the claimant appears to be absolutely vague in nature as
the same is not supported by any documentary evidence,
i thcrefore it cannot be beloved,

20. Opposite party has placed reliance upon a
decision 2008 Lab IC 4210 SC Rani Nagar Palika versus
Babuji Gabhaji Thakore and others.

'21. Itis held that burden of proving that the claimant
had worked for 240 days.or more lies on the claimant
himself.

22. Therefore considering all the facts, evidence 2nd
circumstances of the case I am of the considered view that
the claimant has failed to establish that he had worked for
240 days or more before his termination or (any other
person was engaged as safai karmchari after his termination
by the opposite party. Therefore, it is held that the opposite
party has not committed breagh of any of the prowsmns of
the Industrial Disputes Act,1947.

23. Accordingly it 4s held that the claimant is net
entitled to get any relief pursuant to the present reference
order which is decided against.the claimant and in favor of
the opposite party.

24. Reference is therefore decided accord ingly.

RAM PARKASH, Presiding Officer

% faoett, 8 8, 2012
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New Delh, the 8th May, 2012

8. O. 1870.—In pursuance of Section 17 of vw
Industrial Disputes Act, 1947 (14 of 1947), the Centrel
Government hereby publishes the award (Ref, No. $6/2006)

- of the Central Government Industrial Tribunal-cum-Labowr

Court, Nagpur now as shown in the Annexure in the
Industrial Dispute between the employers in relatien to
the management of M/s. Maharashtra State Mining
Corporation Ltd. (Nagpur) and their workmen, which was

~ received by the Central Government on 27-3-2012.

" [No.L-29012/77/1992-IR (M}
JOHAN TOPNO, Under Seey.
’ ANNEXURE
BEFORE SR1 J.F. CHAND, PRESIDING OFFICER,
CGIT-CUM-LABOUR COURT, NAGMUR
Case No. CGIT/NGP/88/2006 Dated 14-3-2012
Party N o1 The Managing Director,
Maharashtra State Mining Corporation
Limited, Udhyog, Bhawan, 3rd Floor,
Opp. Vikrikar Bhawan, Civil Lines,
Nagpur: 446001
g Versus )
Shri A.S. Marian (Dead)
Substituted by LRs as per order dated
15092010 |
1(a) Smt. Velangini Marian(wife)
1 (b} Shri Mario Joseph Marian(son)
1{c) Smt. Mari Virgin{daughter)
C/o. Dr. L.A. Marian, Near Rajthawan Garden,
Sadar, Nagpur.

Party No.2

AWARD
(Dated: 14th March, 2012)

In exercise of the powers conferred by clause (d) of
sub-section (1) and sub-section 2(A) of Section 10 of
Industrial Disputes Act, 1947 (14 of 1947) ("the Act” in
short), the Central Government had referred the industrial
dispute between the employers, in relation to the
management of MSMC Ltd. and their workman Shri A.S.
Marian, to C.G.I.T.- Cum-Labour Court, Jabalpur for
adjudication, as per letter No.L-29012/77/92-IR (Misc.)
dated 04-08-93, with the following schedule . —

“Whether the action of the management of
Maharashtra State Mining Corpn. Ltd. in terminating the
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serviees of Sh. A. $. Manan, we.f, 15-10-92 lsﬁxsuﬁed?lf
not te what relief is the workman is entltlpd‘?”

Subsequently, the reference was transforred to dris
Tribumal for adjudication in accordance with law.

2. On receipt of the reference, ﬂ':epmeswm'eneﬁud
. 1o file their respective statement of claim and written
_ sstement and accordingly, the workman, Shri A.S. Marian

(* the workman” in short), filed the statoment of claim and
the management of the MSMC Litd. (“Bamy No. 1 in shem)
filed its written statement.

The case of the workman as projected in the
statement of claim was that he was in the employment of
party no. 1 w.e.f. 29-11-1983, as an' Asst. Foreman,
Mechanical and his duties were to repair the machines and
to do the technical work and though the post against which
he was engaged was a clear and vacant post, he was
engaged on temporary basis, only with the intention to
deny him the benefits and status of permanent employee
and he was not placed in the apprepriated pay scale of
Asst. Foreman and the party no. 1 is an industry and the
Central Government is the app‘i'opriate government in
respect of party no. 1 and party ne. | is an establishment as
defined under Section 25(L) of the Act and as such,
provisions of chapter V (B) of the Act are applicable to it

and as he was not placed in the appropriate pay scale, he

submitted several representations to party no. 1 and despite

of receipt of the representatlons as the party no. 1 did not

place him in appropriate scale of pay and he was nof
regularized in service, he filed a complaint before the
Industrial Court, Nagpur bearing no. ULPA complaint no.
556 of 1987 and the matter was' compromised on 29-6- 1999
and in view of the compromise, ‘he carne tb be posted at
Pohara Mines as an Asst. Foreman.on 02-07-1990 by a
written order. The further case:of the workman was that
after his. posting at Pohara * Mines, the Manager of the
Mines started to harass him in one way or the ot]zdf, to
lower down his reputation and he being aggrievejéby such
action, sent a notice threugh his counsel to panj,ty/ 0. 1 and
after receipt of the notice;: sparty no. 1 decided to get rid of
him from service and by‘order dated: 1/5’ 06-1992, his
setvices were terminated by-the party Ho. 1 in bredch of
provisions.of Section 25-F and24-G of the Act and being
aggrieved by the order, he filedyan application before the
ALC (C), Nagpur on 22-09-1992, after which, the party no. 1
withdrew the termination ord dated 15-06-1992, but again
terminated his services b}( an order w.e.f. 15-10-1992,

without complying. the maidatory provisions of law and
as about 300 worker were werking at Pohara Mines, it was
obligatery for party’ no.’1 to obtain permission from the
appropriate authority as provnded under section 25(N) of
the Act before términation of his services and the party no. 1
neither gave three month’s Rotice nor paid notice pay in
lieu thereof and theréfore, his termination from services
w.e.f. 15-10-1992 is illegal-and arbitrary and is therefore,
liable to be set aside and since permission under Sectien

25(N) of the Act was not ohtamed by party no. 1 he is
deemed to be in employment from the date of his illegal
termination and is entitled to wages from the date of such
illegal termination till his reinstatement in service and by
reducing the post held by him, party no. 1 committed illegal
change and on that count aiso, the termination was illegal
and due to his overage, he eeuld not able to get employment
anywhere else. Prayer was made by the workman for his

reinstatement in service with continuity and full back wages.

and all consequential benefits.

It is necessary. to mention here that during the
pendency of the reference, the workman died and as such,

by order dated 15-08-2010, his legal heirs, nameiy Smt. -
Velangini-Marian (wife), Shri Mario JosephManan (son) _
and Smt. Mari Virgin (daughter) were. substltuted and

brought on record.

3. The party no.! in its written’ statement has. demed
the allégations made in the statement of claim and has
pleaded inter-alia thatr‘the workman had never made any

complaint regarding’ any harassment, “te the higher-

authority and by order. dated 15-06-1992, the services of

the workman was terminiated legally and the provisions of

Chapter V- B of the Act e-riot apply to it and as such, there
was no question obtm&ng any)permission from the
authority and such a\egﬁwns are- mlsp[accd and
misconceived: Party no haxadmttted that the “ordei' of

termination dated 15-06-1992 was withdrawn but. had

pleaded t S termination order was issued on
15-10-1992 after obtaining opinion of the advocate for the

Corporation and comMmce of the mandatory provisions

of law and the managément scrupulously followed the
provision of law before issuing the termination order dated
15-10-1992 and the termination of the workiman from services

- is perfectly legal, proper and correct and as such, there is

no reason for the workman to, be: aggrieved with the

termination order and there was also no reason to make the -

reference. The specific plea of party no.1 is that the workman

used to be continuously ill during the course of the -

employment and he himself filed many applications
supported by medical certificates about his serious ailment
and he himself gave the reason of his continuous-ill heaith
and inability to work with it and the warkman used to remain
habltually absent causing the work of the Corporatlon o
suffer and his habitual absénce was also without intimation
on many occasions and as such, his tennmauorj is. perfectly

legal, correct and proper and. there is no subgiance inthe
" reference and therefore, the ref'erence isto be mswel;ed,m

negative,

documents, examined himself as d witness in ‘'support of
his claim. The workman in his oxammatwn—m-chlef which
was on affidavit had reierated the facts mentloned in the
statement of claim: However, i his cross-examination, the

workman had admitted that he was appointed on 1-12-1983 .

on temporary basis and, ,he was regularlzed onl- l ]990 and

/,:'.-

- o

: '/

4. The workman' bemdcs placmg reilancc on .
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hed at Pohara Mines amlhe was the only Asst. Foreman

B, orking in.the mines except one Shri Deshpande, who was _

pn daily wages and he used to preceed on léave on medical
ground due to illness and he was on medical leave for 169
days during the period from 1-2-1990 to 20-2-1991 and he
was on medical leave from 1- 12- 199} to 15-6-1992 andhe

e had submitted application for leave for the said perlod,

it on affidavit,
e said witness was not produced for cross-examination.
Inspite of giving several opportunities, the party no. | did
ot adduce any oral evidence. The party no. 1 also did not
appear on.the date of hearing of argument and as such,
argument from the side of the workman was heard exparte.

{However, management has proved the order of termination

dated 15-6-1992, the cancellation order dated 1-10- 1992,

ompensation order, detail of salary payable to the
orkman, seniority list, chart showing period of absence
service book of workman as Exts. M-5 to M-13.

6. At the time of argument, it was submitted by the
leamed advocate for the workman that the workman expired
on 14-11-2009 and his legal heirs were brought on record
pnd according to the party no. 1, the services of the
orkman was terminated terminated for misconduct, and if
the workman was from services for misconduct,then it was
pbligatory for the party no. 1 to conduct an enquiry and no
such enquiry was conducted and on that ground, the
ermination of the workman is illegal. It was further
submitted that chapter V- B ofthe Act is applicable to party
0. 1 and as provisions of Section 25-N were not complied
ith, the, order of termination of the workman is illegal and

he illegal termiRation tlll the date of his- death i.e. on
14-11-2009. '

7. Perued the record including the pleadmgs of the
arties and the evidence produced by them.

Acc&r&ing to party no. 1, the order of termination of
e workman w.e.f. 15-10-1992 is legal and proper. The said
rder of termination dated 03-10-1992 had been marked as

ound of termination of the services of the workman has
en mentioned as “he was continuously ilt and absent of
ties”. I t is also found from Ext. M-7 that order was passed
0 pay one month’s salary in lieu of notice. There was no

dM-9 show that the salary payable to the workman from
15-6- 1992 to 15-10-1992 was adjusted towards the payment
pf retrenchment compensation as per the termination erder
dated 15-6-1992. As retrenchment compensation as required
W's 25-F of the Act was Ret paid to the werkman, befere

did not file any medica) certificate of the doctor and though:

prder of termination dated 3-10-1992, payment of.

e workman is entl.tlui‘l:o'fuﬂ back wages from the date of -

xt. M-7. On bare perusal of Ext. M-7, it is found that the

to pay retrenchmcnt compensation as required to be .
id even under section 25-F of the Act. Rather, Exts. M-8

termmatmn of his services, the order of termmauon is
illegal.

8. Clause 29 of the Standmg Orders applicabk e
\ party no. 1 provides the acts of misconduet and according

'to-clause 29(B) (XV), ‘continuois absence without

peérmission or- without utio\faﬁtm'y cause for more than tem . .

'days amounts to mejor misconduct. Clause 30 of the

Shpndmg Orﬂers provides.the penalties for miscenduet.
Clause 31 (ii) ‘of the Standmg Orders prescribes the
procedure for 1mposrtmn of punishment for major

* misconduct and it says that where the workman is charged

with a major misconduct, .1 necessary to conduct a
departmental enquiry before imposition of the pumshm ‘
In this case, Ext. M-7 itself shows that the workjnan was
absent ﬁ'om duty due to illness and as such, it caginot be-
said that the workman was absent for more than 10 days
without satisfactory cause and the same therefore cannet _
be said to be misconduct. Moreover, before imposition of
the punishment, no enquiry as reqaired by the Standing
Orders was conducted and as such, the order of temmination
of the services of the workman is illegal.

9. As per the demand of the workman, party no, 1
produced the documents in respect of the forms submitted

w/s 25-O of the Act for closure of party no. 1 and other

documents. As per the demand of party no. 1, the workman
had admitted the said documents. In form Q-A, party no. 1
has mentioned that the services of 594 employees would be -
terminated on account of closure of the undertaking and the
employees would be paid compensation as speclﬁed in
section 25-N of the Act. Such admitted facts prove that".
section 25-N of the Act is applicable to party no..1. However, ’
the mandatory provisions of section 25-N were not comphd
with, before termination of the services of the workman.
Moreover, clause 35 (b)(ii) of the Standing Orders. prowdes
that no workman should discharge or terminate from services.

~ unless three months notice is given in the case of empioyees -

in regular pay scales. Admittedly, the workman was in regular
pay scales. So it was necéssary to give three months notice
to the workman before termination of his services, but the

“same was not done. Hence, the termination of the services
. of the workman is illegal.

10. The workman is already dead. Hence, there isno
question of passing any erder for his reinstatement.The .-
workman had pleadéd and also stated in his evidence that
after termination of his services, he was not in gainful
émployment. So taking the entire facts and circumstances -
of the case into consideration and that .due to non-

-compliance of the provisions-of Section 25-N of the Act, . -
the workman would have been deemed to be in serviee .. -

from the date of his illegal termination, I think that monetary
compensation will meet the ends of justice in this case. fn
my consiflered view, the compensation_of R JZ,SW

(Rupees two lakhs and fifty thousand only) to thie legal. ="

heirs of the deceased workman shall be appmpnate Just

and equitable. Hence, it is ordered:— .
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Mining Corpn. Ltd. in terminating the services of Sh Avﬁ.
Marian, w.e.f. 15/10/92 is unjustified. As the " is -
already dead, his legalhelrsasmem:onedaboveremﬂod

to monetary compensation of Rs. 2,50,000 (Rupees g
‘lakhs and fifty theusand only). The party no. 1 ssdu‘emd
to give effect to the award. within one month o’f*the_

" Tu

publication of the award in the Official Gazette.

J.P. CHAND, Pmmmf
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, New Delhi, the 8th My, 2012 |
- 8,0 1871.-—111 pursuance of Section 17 of thie

Industrial Disputes Act, 1947 (14 of 1947), the Centeak’
Government hereby publishes the award (Ref. No. 790003)4 :
of theCamalGovgnnmkxduderib\nmi/L.abmu' Court,

Nagpur now as shown-in the Annexure in the Industrial
Dispute.betwéen the employers in relation to the
management of M/s. Manganese Ore India Ltd. (Nagpur)
and their workman; which was received by the Central
Govemmenton 4-4-2012.
[No. Lr27011a'2!92—[R(Nl)]
J@HAN TOPNO Under Secy.
BEFORE SHRI J.P. CHAND, PRF_S]D]NG OFF.ICER,
CGIT-CUM-LABOUR COURI', NAGPUR-

Case No. CGIT/NGP/79/2003 -Dated : 16-3-2012.

PartyNo. 1: The Chan‘man-Cum-Ménaghg’ Director,
Manganese Ore India Ltd., 3-Mount Road,
Sadar Nagpur.
‘Versus.
PartyNe.2: The Secretary, Smyukta Khachn’Mazdoor
' Sangh, Chikla Branch, Tah-m Distt.
Workman:

{c)Nasendra V. Serade (Son)and
@ V.Sarade (Son)

“Sdigpsie betwe

In exercise of the powers conferred hy clause (d) of

A . sub-section (1) and sub-section 2(A) of Section 10 of .-

Industial Disputes Act, 1947 (14 of 1947) (“the Act” in
short) , the Central Government had referred the industrial
¢ employers, in relation to the'

of MOIL and their workman Shri - &
) tﬁle Government Industrial Tribunal-cum®
~Labour Court, Jabalpur for adjudication, as per letter.
Ne. L- 27011/2/92-IR (Misc) dated 24-6-1993 with the-

Memaehdu!e —

“Whether the action of the management of . .

ganese Ore (India) Ltd~ in relation-to their -
Chikla Mihe in terminating the services of Shri
Vasudeo Tulsiram, U/G piece rated workman w.e.f.
29-4-1989 on the ground of his medical unfitness
to work in the underground and not providing
him an alternative employment i the above.
ground mine, is legal and justified? Iffiot, to what
relief is the workman is entitled?” - :

Bubsequently, the reference was transferred to tlus
Tribwinal for adjudication in accordance with law.

2. On receipt of the referance, the partiss were noticod
o fale their respective statement of claim and written

- statemsent and accordingly, the union, “Sanyukta Khadan -
- Mazdoor Sangh” (“the union” in short) filed the statement

of claim on behalf of the workman, Shri VuhdeoTuisuam,
(“the worlanan™ ia short) and the management of the MOIL
(“Party No,1" in short) filed its wntten statement.

The case of the workmean i ke -umon
is that the workman was in the empl Vet 10; 1 ;.
. since 10-07-1971 continuously without any break and as
there was some trouble in his eye, he got his eye operated .
by the specialist, after which, he became capable to perform
his duty, but without any letter or prior information, the
services of the workman were terminated by party no. 1,
itlegally from 24-04-1989 and the workman individually and
through the union made sevesal representations to party
no. 1, for reinstatement in his original post or to provide
him any other "soik in open cast mine, but party no. 1
rejected his request without any valid reason-and before
* termination of the services of the workman, the mandatory
provisions of the Act were not complied with and neither
one month's notice was given to the workman, nor one
month's pay in licu of netice was paid to him and Juniors to
him were retained in service and the workman was not
referred to the medical board for check-up of his illness
and as such, the termination is illegal, unjust and malafide.

Pmerwasmadeby«theumonfartherem
of-hworkmanmsmmew:&oommyandﬂbﬂ_

" wages,

Ris mualy to mention here that as during the
- pendency of reference, the workman died, his legabheivs,
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hamely, Smt. Sulochana (wife), sau. Sunilata Naresh
Tirpude(daughter), Shri Narendra and Shri Virendra (sons)
were substituted in his place and brought on record as per
prders dated 4-1-2007,

3, The party no.] in the written statement has pleaded
nter-alia that the workman was working as underground
piece rated worker at Chikla Mine and during his service
period, he developed certain eye problem affecting his

provided to the workman by it, free of cost and the workman
was also went through periodical medical check-up by its
inedical officer and other specialist, but inspite of such
freatment, as there had been no improvement in the
. kondition of the eyes of the workman and he remained
kontinuously in the sick list without performing any duties,
the competent authority directed for his medical
examination by the company's Chief Medical Officer in order
to asses his physical and medical fitness for continuance
in employment and after his medical examination, the Chief

edical Officer declared him medically unfit for further
ervice in the company, due to his suffering from defective
ision for the-last one year and as there was no possibility
f his recovery from the illness, the services of the workman
ere terminated on medical ground on 29-04-1989, after
iving one month's pay, in lieu of notice, as per the,
rovision of clause 22-B of the certified standing orders
nd the workman neither challenged the findings of the
edical officer nor the order of termination of his services
nd it was for the first time in August 1991, the union raised
he dispute chailepging the order of termination directly
nder the ‘Act, without raising the demand before its
anagement End as such, there is no merit in the dispute.

It.is further pleaded by the party no. 1 that the
mployees working in the Mines are governed by the
rovisions of Metalliferous Mines Regulations, 1961, Mines
ct, 1952 and various other statutes applicable to the Mines

nd according to these statutory provisions, only those

ersons, who confirm to the physicat and medical standards
prescribed under the statutes can be considered for

mplbyment or 1o continue in employment in a Mine and

ne of the important conditions, so prescribed is that the
workman should have the prescribed standard of vision
and no person, who does not have the required standard
jof vision can be considered for continuance in employment,
as the same may cause risk and danger to his own life and
the tives of his co-workers and it was for this reason, the
workiman was kept under sick list for a long period and as
there was no scope for recovery of the vision of the
workman, there was no alternative for it other than to act
upon the findings of the medical expert and in view of the
facts narrated above, there is no dispute and the dispute
raised by the union is not tenable and the workman is not
entitled to any relief.

4. It is necessary ¢ mention here that afeer 12-93-

vision and due medical attention and treatment was

2010, the applicant remained absent and did not appear in
the.case to contest the case. Though several opportunities
were given to the applicants to adduce evidence, they failed
to adduce any evidence. The evidence of the only witness
from the side of the management remained unchallenged,
as none appeared on behalf of the applicants to cross-
examine him. As the applicants remained absent, as per
orders dated 19-08-2011, the case proceeded ex-parte
against them.

5.1tis well settled that if a party challenges the legality
of an order, the burden lies upon him to prove the illegality
of the order and if no evidence is produced, the party
invoking the jurisdiction of the court must fail. Whenever,
a workman raises a dispute challenging the validity of the
termination of the services, it is imperative for him to file
written statement before the Industrial Court setting out:
grounds on which the order is challenged and he must also
produces evidence to prove his case. If the workman fails
to appear or file written statement or produce evidence, the
dispute referred by the Government cannot be answered in
favour of the workman and he would not be entltled to any
relief.

6. Applying the above settled princip}‘es to the
present case at hand, it is found that no evidence has been
adduced either by the union or the workman or the

. applicants (legal heirs of the workman). Moreover, the

evidence adduced by the party no. 1 in support of.the
legality of the termination order of the deceased workman
has gone unchallenged. Hence, the reference cannot be
answered in favour of the deceased workman or his legal
heise. Hence, it is ordered :—

ORDER

The action of the management of Manganese Ore
(India} Ltd. in relation to their Chikla Mine in terminating
the services of Shri Vasudeo Tulsiram, U/G piece rated

.workman w.e.f. 29-4-1989 on the ground of his medical

unfitness to work in the underground and not providing
him an alternative employment in the above ground mine,
is legal and justified. The deceased workman or his legal
heirs are not entitled for any rehef

IP. CHAND, Presiding Officer

+ feeett, 8 WE, 2012 | o
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New Delhi, the 8th May, 2012

S. O. 1872.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 73/2002)
of the Central Government Industrial Tribunal-cum-Labour
Court, Nagpur as shown in the Annexure in the Industrial
Dispute between the employers inrelation to the
management of M/s Mineral Exploration Corporation Ltd.
(Nagpur) and their workman, received by the Central
Government on 23-4-2012.

[No. L-29011/23/98-IR (M)]
JOHAN TOPNO, Under Secy.

. ANNEXURE

BEFORE SHRI1J.P.CHAND, PRESIDING OFFICER,
CGIT-CUM-LABOURT COURT,NAGPUR

CaseNo. CGIT/NGP/73/2002  Dated : 16-4-2012
Party No. 1 The Chairman -Cum - Managing Director

Mineral Exploration Corporation Ltd,,
Seminary Hills, Nagpur-440006.

Versus
The General Secretary

MEC Employees Union, Seminary
Hills, Nagpur- 440006.

AWARD
{Dated : 16th April, 2012)

In exercise of the powers conferred by clause {d) of
sub-section (1) and sub-section 2(A) of Section 10 of
Industrial Disputes Act, 1947 (14 of 1947) (“the Act” in
short), the Central Government had refgrred the industrial
dispute between the employers, in relation to the
management of MECL and their union, for adjudication to
CGIT-Cum-Labour Court, Jabaipur, as per letter No.L-29011/
23/98-1R (M) dated ll 12-1998, with the following
schedule:—

“Whether the action of the management of Mineral
Exploration Corporation Ltd., Nagpur (A Govt. of India
i:nterprise} in not making payment of V.D.A. to their
contingent workmen employed all over the country for the
period from 01-10-97 to 31-12-97 along with arrears as has
been paid to the regular employees vide their office order
%8, E(7)/PM/97/3454 dated 28-01-98 is lawful and justified?

Subsequently, the reference was transferred to this
Tribunal for adjudication according to law.

2. Onreceipt of the reference, the parties were noticed
to file their respective statement of claim and written
statement and accordingly, the union, “MEC Employees
Union”, MEC Employees Union”, (“the union” in short),
filed the statement of claim and the management of the

Party No. 2

M.E.C.L. (“Party No. 1” in short) filed its written statement.

The case as presented by the union in the statement
vl claim is that the management of MECL, Nagpur vide

1792 Si12—15

their office order dated 28-1-1998 declared payment of VDA
w.e.f. 1-10-1997 @ Rs. 1346 per month to those regular
employees, whose basic pay was up to Rs. 3500 per month
and @ Rs. 2142 to those regular empioyees, whose basic
pay was above Rs. 3500 and upto Rs. 3500 per month and
it was ordered that the arrears out of the increase in VDA
for the period from 1-10-1997 to 31-12- 1997 would be paid
to all the regular employees on roll along with their salary

* of January 1998, But the increased VDA was not paid to the

contingent worker and they were deprived of their legitimate
claim of payment of VDA at the increased rate w.e.f,
1-10-1997 onwards, é¥en though, the contingent workmen
were also governed by the same set of rules and regulations
and standing orders of the company and the said action of
the management of the MECL was not only malafide, but
also illegal unlawful and unjustified and against the
principles of natural justice. The further case of the union
is that they raised the industrial dispute ®efore the RLC (c)
Nagpur on 25-2-1998, but the management of MECL started
making deductions from January 1998 onwards from the
wages of its employees, who availed holidays on second
Saturday as per custom, usage and practice prevalent in
the industrial establishment from its very beginning and
no notice of such change was given by the management to
its employees and no such notice was also displayed by
the management on the notice board, which was statutory
as per section 9A of the Act and such action of the
management was . also illegal and unlawful and
subsequently, the management of MECL attempted to
Justify their action of not paying VDA at the increased rate,
on the grounds that the fourth wage revision agreement
due from 1-4 -1992 was announced by them in respect of
the regular employees and the regular employees, who had
accepted the wage revision agreement were only entitled
for payment of VDA at the increased rate and inyiew of the
judgment of CGIT, Jabalpur dated 23-2-1980, the contingent
workmen are not to governed by the rules and regulations
as applicable to the regular employees, as they are being
engaged only for the duration of the project and they are
liable to be retrenched on completion of work/ closure of.
the project, but such contention was already aullified by
the judgment of the Hon’ble High Court of Judicature of
Rajasthan, Jaipur Bench on 28-11-1998 in Civil Writ Petition
no. 5425/1991 and the non-payment: of the:! VDA at the
increased rate to the contingent workmen w. é“f 1-10-1997
was malafide and illegal. The union has prayed to pass
necessary orders directing to the management to make
payment of VDA at the increased rafe w.e.£ 1-10-1997
onwards to the contingent workmen along with the arrears
from 1-10-1997 onwards with interest @ 18% on the
arrears

3.The party no. 1 in its written statement has
pleaded interalia that only 29 contingent workmen are
working with it all over India at present and the contingent
workmen are not entitled to payment of any-¥DA, as the

same is admissible to regular employees-uté no wage
N m——

e

’
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revision of any kind had been allowed to contingent
orkman on or after 1-4-1992, since the company doesn’t
quire the services of any contingent workman and as
uch, the company did not affect any wage revision for
dontingent workmen and in order to reduce the man power,
the company introduced voluntary retirement scheme and
o far 2300 officers and staff have already been retired
der the said scheme and 29 contingent workmen, who
¢ in employment are though not required, they have not
een retrenched, because of the pending SLP in the Hon’
le Supreme Court, #aspite of Ministry of Labours
ermission to retrench them and the contingent workman
f MECL are not gove! by the same set of rules and
egulations as applicable to the regular workmen and the
nion had raised a similar dispute, which has been referred
0 CGIT Jabalpur and the same is pending for adjudication
nd as such, this reference is not maintainable and the
nion is not entitled for any relief.

4. In is necessary to mention here that on 14-06-2004
hnd thereafter, neither the union nor anybody else appeared
bn behalf of the union. Though the case was adjourned
From time, to time for adducing evidence from the side of
he union, no evidence was adduced, so, by order dated
28-03-2011, evidence from the side ofthe union was closed,

Shri Atam Prakash Gera on affidavit. As none appeared on
behalf of “the union to cross-examine the witness of party
ho.1 no cross” order was passed. The evidence of the
witness for the party no.1, which is reiteration of the facts
mentioned in the written statement, has remained
hinchallefged.

5. It is well settled that when a party challenges the
legality of an order, the burden lies upon him to prove the
ilegality of the order and if no evidence is produced, the
party invoking the jurisdiction of the court must fails.

“In this case, the union has not adduced any evidence
n support of its claim. Moreover, the evidence adduced by
he party' no.] has remained unchallenged. Hence, the
eference cannot be answered in-avour of the union and
o relief can be granted to the contingent workmen. Hence,
it is ordered:-

ORDER

The action of the management of Mineral Exploration
ICorporation Ltd., Nagpur (A Govt. of India Enterprise) in
not making payment of V.D.A. to their contingent workmen
employed all over the country for the period from 01-10-97
lto 31-12-97 along with arrears as has been paid to the regular
employees vide their office order no. E(7)/PM/97/3454 dated
28-01-98 is lawful and justified. The contingent workmen
are not entitled to any relief.

J.P. CHAND, Presiding Officer

The party no.1 filed the evidence of witness, -

¢ feeel, 8 W8, 2012
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New Delhi, the 8th May, 2012
. %0. 1873.—In pursuance of Section 17 of the

Industrial Disputes Act, 1947 (14 of 1947), the Central

Government hereby publishes the Award (Ref. No. 95/2003)
of the Central Govenment Industrial Tribunal-cum-Labour
Court, Nagpur, now as shown in the Annexure in the
Industrial Dispute between the employers in relation to
the management of M/s. MinerakExploration Corporation

* Ltd. (Nagpur) and their workmen, which was received by

the Central Government on 2-4-2072.
[No. L-29011/27/97-IR (M)]
JOHAN TOPNO, Under Secy.
ANNEXURE

BEFORE SHRI J. F. CHAND, PRESIDING OFFICER,
CGIT-CUM-LABOUR COURT, NAGPUR

Case No.CGIT /NGP /95/2003 Date: 7-3-2012
Party No.1:

The Chairman-Cum-M. D,
Mineral Exploration Corp.Ltd.
Seminary Hills,

Nagpur - 440006 (MS)

Versus
Party No.2:

The General Secretary, MEC Employees
Union, Seminary Hills,
Nagpur - 440 006.(MS)

A
(Dated: 7th March, 2012)

In exercise of the powers conferred by clause (d) of
sub-section (1) and sub-section 2(A) of Section 10 of
Industrial Disputes Act, 1947 (14 of 1947) ("the Act" in
short), the Central Government had referred the industrial
dispute between the employers, in relation to the
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management of MECL and their Union, to CGIT-Cum-
Labour Court, Jabalpur, for adjudication, as per letter No.L-
29011/27 /97-IR (M) dated 5-5-1998, with the followmg
schedule :—

“Whether the demand of the MEC Employees Union
for wage revision ef the contingent employees of MECL at
par with the regular employees of the establishment w.e.f.

1-4-1992 is lawhul and justified? If so, to what extent”.

2. “Whether the demand of the- MEC Employees
Union for revision of fringe benefits such as children.
education allowance, washing allowance, Kit allowance,
Night shift allowance, encashment of leave, Leave Travel
<oncession, Field duty allowance, books subsidy, Hospital
subsidy and Fitment benefits to the extent of one increment
as recommended by the wage revision committee in respect
of regular employees of MECL w.e.f. 14-1992 is Iawﬁ.ll and
Jjustified ? If 50, to what extent”. !

Subsequently, the reference was transferred to this
Tribunal for adjudication in accordance with law.

2. On receipt of the reference, the parties were noticed
to file their respective statement of claim and written
statement and accordingly, the union “MEC Employees
Union™, (“the union” in short), filed the statement of claim
and the management of the MECL (“Party No.1” in short)
filed its written statement.

' The case as projected by the wnien in'the statement
.of claim is that they have a convention ef setting amlcably
the wage revision and other related matters such as fringe
benefits, condition of service etc. in respect of regular and
contingent employees on long term Wwith the party no. 1
and there were settlements under- Sﬂctun 12(3) of the Act
between it and the party no. I on 6. 1981, (wrongly
mentioned as 8-6-1991 in the statement of claim) and
18-4-1985 and under Section 18(1)} of the Act on 17-2-1990
and the third settlement dated 17-2-1990 was operative for
a period of four years from -1-4-1988 to 31-3-1992 and the
4th wage revision was due in the year 1992, but party no.
did not take the initiative in the matter and they served
strike notices in 1992, 1993, and 1994, but panty no. | was
bent on dodging them on _one or the other pretext and due
-tp she pressure put by them, a meeting was held on 4th.and
MMay, 1995 in the chamber of CMD of party no. | and in
that meeting, vital decisions were taken including fringe

penefits, conditions of service etc for all classes of

empleyees, but the party no. 1 did not take effective action -
on the decisions taken in the said meeting, inspite of their
_serving a notice on 2-9-1995 and even party no. | wentto
the extent of disowning the vital decisions taken in the
said.meeting and therefore, they served a notice dated
23-11-1995 intimating their intentien to launch agitational
progmpame mﬁ'om M-12-1995 to 16-2-1996 in phased

ﬁmuumm

vide their letter no, 7-12-1996 requested them for withdrawal
of the agitational programme and invited them for
discussion on 11-12-1995 and they conceded to the request
and the proposed meeting took place on 3-1-1996 and
5-1-1996 instead of 11-12-1995 and in that meeting, party
no. 1 assured them that the matter regarding wage revision
was under their active consideration, but inspite of the
assurance, party no. 1 failed to keep up their promise and
did not implement even a single decision taken in the said
meeting, so they vide letter dated 24-1-1996 intimated the
party no. 1 to hold demonstration on 1st and 2nd February,
1996 (wrongly mentioned as 1st and 2nd January, 1996 in
the statement of claim) and due to their intensifying
demonstration on 31-1-1996, 2-2-1996 and 3-2-1995, ali
Issues were discussed at length and they were invited by
the CMD for discussion on 19-2-1996 with a view to give
final shape to the decisions arrived at in earlier meetings
and in view of the said undertaking, they deferred their
proposed strike and in the meeting held on 19-2-1996 several
decisions including VDA arrears, bonus for 1993-94,
addition of increased VDA in the salary were taken and
they arrived at a MOU with party no. | and they were told
that the MOU would be sent to the Ministry concerned for

~ formal approval. The further case of the union is that the

issue regarding revision of wage structure effective from
1-2-1992 came for discussion with party no.1 during the
Central Bi-partite meeting held on 11thand 12th April, 1996,
where in it was decided to constitute a joint committee
consisting of their representatives and represantatives of
party no.1 to consider the charter of demands submitted
by the union and a meeting of the joint committee was fixed
on 16-5-1996 for consideration of the charter of demands
and the Manager (P&A) vide his letter dated 28-9-1996

* conveyed them the approval of the decisions taken by the

Board of Directors on 24.09.1996 with regard to the payment

.+ ofinterim reliefto the unionized workmen w.e.f. 1-4-1996 at

10% of basic pay in lieu of their wage revision and the
benefits granted to contingent employees, but party no.1
vide letter dated 15/17-1-1997 forwarded their the final
proposal on wage revision only for regular employees, to
the Beard of Directors and the Ministry of Mines for
consideration and they by their letter dated 20-1-1997
Nqnested for making proyisien for revision of wages for
contingent workers, payment of one mcrement to the
werkers and payment of arrears In phased manner and
thereafter, there were prolonged discussion on a series of
occasions and conciliation proceedings were held before
the RLC (C), Nagpur, but no amicable settlement could be
arrived at between the parties and the conciliation failed
and as such, failure report was sent to the Government and
before such report was received by the appropriated Govt.,
the party no.1 at their own introduced unilaterally their
revised pay scales aad other related benefits and
allowances to the regular-warkman under its circular dated -
22-10-1967 apd optian letters were obtained from the
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workers under threat of victimization and coerced methods
and the circular of the management and acceptance of
option by the workers was illegal and unlawful, as it was
issued during the pendency of the conciliation proceedings
before the Government, violating provisions of section 33
ofthe Act, Prayer has been made to answer the reference in
affirmative,

3. The party no. 1 in their written statement have
pleaded inter-alia that the service conditions of contingent
employees were settled by various settlements including
settlement dated 6-9-1980, 18-4-1985 and 17-2-1990 and as
the matter stood settled by the said settlements, no
industrial dispute survives and therefore, the reference
should not have been made and a reference had been made
by the Government to the CGIT, Jabalpur with the schedule
that, “Whether the action of the management of MECL, in
not regularizing the services of Shri A.K. Jonson and 2144
as per Annexure- A attached and depriving them from all
fringe benefits like permanent workmen is justified ? Itnot,
to what relief the concerned workmen are entitled ?” and
the said reference went upto the Hon'ble Apex Court and
the Hon'ble Apex Court have remanded the same to CGIT,
Jabalpur and there cannot be two references in respect of
similar matter and subsequently, [Vth Wage Revision was
taken up by them, but the union did not agree to the
reasonable suggestion given by them and as a measure of
good will, they voluntarily revised the wages and issued a
circular dated 22-1-1997 giving additional benefits to their
employees and the wage revision was accepted by almost
all the employees and the matter was amicably settled and
therefore, no industrial dispute survives and the reference
made by the Govt. is without considering relevant materials,
which were already available on record. It is further pleaded
by the party no.1 that though there were more than 2000
contingent employees, due to closure/retrenchment/
voluntary resignation etc, they are no more in service and
as such, there is no question of any wage revision for them
and the union has no locus standi in the matter, as the
entire work force has accepted the wage revision and it is
passing through a very severe financial crises and is unable
to bear any further increase in wages and has taken austerity
measures including reduction of man power and as by
circular dated 22-10-1991, the issues of various fringe
benefits were settied, the reference has become infructuous

land dispute regarding grant of wage revision to contingent

workmen at par with regular employees was never raised
before the conciliation officer, though there was demand
of revision of wages of contingent workmen and as such,
the reference is bad in 1aw and the union had challenged its
action in offering wage revision to the employees in District
Court vide Civil Suit no. 1536/97 and the Civil Suit was
dismissed by order dated 28-10-1997. Prayer has been made
fo answer the reference in negative.

4. It is necessary to mention here that after
28-1-2009, the union did not appear in the case to contest
the same. Even though, the case was adjourned on number
of occasions for adducing evidence from the side of the
union, union failed to adduce any evidence. As the union
did not appear in the case on 12-10-201 1, order was passed
to proceed exparte against the union.

5. The party no. | filed the affidavit of witness Atam
Prakash Gera. The evidence of the said witness remained
unchallenged, as none appeared on behalf of the union to
cross-examine him,

6. It is well settled that when a dispute challenging
the validity of the action of the management is raised, it is
imperative for the applicant to file written statement before
the Industrial Court setting out grounds on which the
action is challenged and the applicant must also produces

‘evidence to prove his case. If the applicant fails to appear

or to file written statement or to produce evidence, the
dispute referred by the Government cannot be answered in
favour of the applicant and the applicant could not be
entitled to any relief.

In this case, the union has not adduced any legal
evidence in support of its claim. On the other hand the
evidence adduced by the party no.l has gone
unchallenged. In view of the unchallenged evidence
adduced by the party no.i and in absence of any rebuttal
evidence from the side of the union, the reference is to be
answered in negative. Hence, it is ordered :

ORDER

The demand of the MEC Employees Union for wage
revision of the contingent employees of MECL at par with
the regular employees of the establishment w.e.f 1-4-1992
is unlawful and unjustified.

2. The demand of the MEC Employees Union for
revision of fringe benefits such as children education
allowance, washing allowance, Kit allowance, Night shift
allowance, encashment of leave, Leave Travel Concession,
Field duty allowance, books subsidy, Hospital subsidy and
Fitment benefits to the extent of one increment as
recommended by the wage revision committee in respect
of regular employees of MECL w.e.f. 1-4-1992 is unlawful
and unjustified. The applicant is not entitled for any relief.

J. P. CHAND, Presiding Officer
¢ feweh, 8 W, 2012
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New Delhi, the 8th May, 2012

8.0. 1874.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 134,135,
136, 137/2000) of the Central Govemment Industrial Tribunal-

um-Labour Court, Jabalpur, now as shown in the Annexure
in the Industrial Dispute between the employers in relation
to the management of M/s. Hindalco Industries Ltd.,
(Sonebhadra UP) and their workmen, which was received
by the Central Government on 11-4-2012.

[No. L-29012/15,16,14,12/2000-IR (M)}

‘JOHAN TOPNO, Under Secy.

ANNEXURE
BEFORE THE CENTRAL GOVERNMENT

INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
JABALPUR

PRESIDING OFFICER: SHRI MOHD. S3EMKCIRARAS AN
CASE No. CGIT/LCRAJMOMN
Shri Ramnaresh Srivastava Chaurasia,

Dharamkanta, N.H.-7, Rewa Roagd,
Mehar, Distt. Satna (MP)

Versus
The Hindalco Industries Ltd.,

" P.O Renkoot,
Sonebhadra (UP) ... manageenent

CASE No, CGIT/LC/RASSINGS

Shri Sheshmani Shukla,

VillChila, -
PO Jaitwara,
Distt. Satna (MP)

Versus

The Hindalco Industries Ltd
P.O Renkoot,

Sonebhadra (UP) . ...Nimegement
CASE No. CGIT/LC/R/136/2088 K

Shri Vijendra Kumar Rajak,

S/o Shri Sudarshandas Rajak,

Q Type 33/139, Ordnance Factqg
Katni (MP)

Versus

" The Hindaleo Industries Ltd
" P.O. Renkoot,

Sonebhadra (UP) - | Management
CASEMCGITMMMM

Shri Narayan Prasad Gautam,
S/o Shri Chottey Lal Gautam,
Vill Chaurehi,

P.O. Chithara,

Distt. Satna (MP)

Versus

The Hind;ilco Industries Ltd.,
P.O. Renkoot,

Soaebhadra (UP) - ,..Management

AWARD
Passed on this 28th day of March, 2012

1. (a)The Government of India, Ministry of Labour
vide its Notification No.L-29012/15/2000/IR(M) dated
10-7-2000 has referred the following dispute for adjudlcatlon
by this tribunal :—

“Whether the action of the management of Raw

Materials Division of Hindalco Industries Ltd. situated at

Katni/Satna in terminating the services of Shri Ramnaresh
Srivastava S/o Shri Hannuman Prasad Srivastava from
February 1996 after engaging continuously from April 1993
is justified ? If not, to what relief the concerned workman is
entitled 7"

(b) The Government of India, Ministry of Labour
v1de its Notification No. No. L-29012/16/2000/IR{M) dawed
11-7-2000 has referred the followmg dispute for adjudication -
by this tribunal :—

“Whether the action of the management of Raw

‘Materials Division of Hindalco Industries Ltd. situated at
- Katni/Satna in terminating the services of Shri Sheshmant
Shukla from February 1996 after engaging continuously

from August 1985 is justified ? If not, to what relief the
corcerned workman is entitled ?”

(c) The Government of India, Ministry of Labour vide
its Notification No.L-29012/14/2000/IR(M) dated
11-7-2000 has referred the followmg\dispute for adjudication
by this tribunal:—

“Whether the action of the management of Raw
Materials Division of Hindalco Industries Ltd. situated at
Katni/Satna in terminating the services of Shri Vijendra
Kumar Rajak from February 1996 after engaging
continuously from August 1985 is justified ? i nat, to
what relief the concemed workman is entitled 2 - '

(d) The Government of India, Ministry of Lalmr

vide its Notificagian LL.J_-zamz/wW L8
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11-7-2000 has referred the foliowing dispute for adpadication
by this tribunal :—
“ Whether the action of the management of New
aterials Division of Hindulco Industries Ltd. situated at
atmi/Satna in terminating the services of Shri Narayan
Gautam S/o Shri Chottey Lal Gautam from Februsey
1995 after engaging costinueusly from February 1996 is
justified ? If not, to what relief the concemed workman is
patitled 7

2. Allthe four references are taken up together as all
pre on 2 common subject matter against the same
management. The issues are also same in all the cases.

3. The cases of the workanen are similar and have filed
statement of claims but in Case No. R/137/2000, no
tatement of claim is filed. The case, in short, is that the
orkmen were appointed by the management in the month
f August 1985 and were working continuously at
ajhgawan siding till March 1996. Thereafter they had been
rminated from the services. It is stated that no notice was
iven to them nor any compensation was paid in view of the
provision of Industrial Dispute Act, 1947 ( in short the Act,
1947). They had worked more than 240 days. It is stated that
those persons who were juniors to them are still working in
the services of the management and principle of “first come
llast go” is not followed. It is stated that after termination
from the services, the workmen are unemployed. It is
submitted that the workmen be reinstated with back wages.

4. The management appeared and filed Written
statement in the form of counter statements separately but
same. The case of the management, interalia, is that the
non-applicant No.1 is a company registered under the
Companies Act, 1956 having its captive mines of bauxite

Aluminium, On scarcity sometimes bauxite was purchased
frem outside independent contractors and accumulated
bauxite was loaded at Railway Sidings once or twice in a
month by casual labours occasionally. The workmen were
occasionally engaged on casual basis to carry out the
aforesaid casual and intermittent nature of job in a month,
They are not engaged permanent basis nor worked

preceding twelve calendar months from the date of the
alleged disengagement. There was no regular nature of jel
nor they were engaged at Majhgawan Siding continuously.
It is stated that the industrial dispute raised by the workmen
is illegal and based on incorrect facts and therefore the
provision of the Act, 1947 is not violated. It is submitted
that the workmen are not entitled to any relief.

5. On the basis of the pleadings of the parties, the
followsing issues are framed for adjudication—

located in different states for the production of primary

continuously. They were never engaged 240 days in the -

1. Wahether the actisa of the managament. in

H. To what relief the all or sy of the workmen are
entitled ?

6. The workmen after appearing in the reference filed
statemnent of claims exeept the workman Shri Narain Prasad
Gautam. Thereafter they became absent. Lastly the then
Tribunal proceeded she reference cases exparte against all

the werkmen.

7. Issue Neo. 1

The managémewt exsmined one witness to
substantiate his case. The management wimess Shri Brij
Kishore Jha is Deputy Chief General Manager. He has
supported the case of the management in his evidence. He.
has stated that the workmen were engaged seven or eight
days in a month for cagual work en casual basis. They
were never employed for regular works on regular basis.
They were never employed for 240 days In any calendar
year and therefore ne-show-cause netice or chargesheet
was required to be served on them. His evidence is
unrebutted. There is no reason to disbelieve his evidence.
His evidence clearly shows that any provision of the Act,
1947 is not violated. Accordingly this issue is decided
against the workmen and in favour of the management.

8. Issue No. H

On the basis of the discussion made above, it is
evident that the workmen were not centinuously employed
by the management and they had not completed 240 days:
in twelve calendar months preceding the date of their
disengagement. Thus they are not entitled to any relief as
the provision of the Act, 1947 was not vielated. The above
references are, accordingly, answered.

9. In the result, a common award is passed without
any order to costs.

' MOHD. SHAKIR HASAN, Presiding Officer

¢ feoelt, 8 =€, 2012
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New Duthi, theSth Muy, 2012

S.0.” 1875.—In pufsusiice of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No, 26,27,
28,29, 30, 80, 81, 82, 83, and 84/08) of the Central Government
Industrial Tribunal/Lakour Court, Jabalpur, now as shown
in the Annexure in the Industrial Dispute between the
employers in relation te the mapagement of M/s. Smna

‘Stone Lime Ceo. Ltd., Satna (MP) and their worlkanan,
which was teceived by the Central Government om -1-5-
212

e L- 2001221, 22,23, 4,25, 55, 56, 57, 58, 39/
C 2008-RM)]
JOHAN TOPNO, Under Secy.

AINEXURE

JABALPUR

Presiding Officer : S¥IRI MOHD. SHAKIR MASAN

Case NoACGIT/LC/R/26/68, 27/08, 28/08, 29/08, 30/08,
80/68, M08, 82/08, 33/08 and 34/08

AITUC Distt. Parishad,
AITUC Office, Sidharth Magpr,
Bistt. Satma (MP)

... Wyghiven/Union
- Verss

The Managing Directer,

Setme Stone Lime Co. Ltd.,

6, Middle Road, Hasting,
Kolkatta ...Management

Passed on this 24¢h day of April, 2012

. 1. (a) The Government of India, Ministry of Labour

vide its Notification Ne. L-29012(21)/2008-IR(M) dated
4-3-2008 has referred the foﬂwwmgw adjudication
by this tribunal :—

8 l‘-\. R Sl
“Whether the loik—olt : :
Company Ltd., Siding, Madisya w w.e.f. 17-8-2000

was legal or not 7"

“Whether the action of Satna Stone and Lime
Company Ltd., Siding, Satna (MP) in not paying wages
w.e.f. 1-5-2000 to 17-8-2000 to Shri Chhotkavan Kori S/o
Ramnihor Kori and bonus and retrenchment compensation
for the period 1999 to 2001 is just and legal? Ifnot, to what
relief the workman is entitled to 2" ‘

{(b) The Government of India, Ministry of Labewr:

vide its Notification No. L-29612(22)/2008-IR(M) dated
4-3-2008 has referred the following dispute for adjudlcatlon
by this tribunal :—

“Whether the lock-out of Satna Stone and Lime
Company Ltd., Siding, Madhya Pradesh w.e.f. 17-8-2000
was legal or not 7”

“Whether the action of Sama Stone: and Lune-

Company btd Siding, Satna (MP) in not paying wages
wef. 1-5—200910 17-8-2000 to Shri Tijola Chamaar S/o Shri
Sitaram Chamaar and bonus and retrenchment
compensation for {he period 1999 to 2001 is just and legal?
If not, to what relief the workman is entitled to 7"

(c) The Government of India, Ministry of Labour vide
its Notification No, L-29012(23)/2008-1R(M) dated 4-3-2008

-has referred the followmg dispute for adjudication by this .

tribunal :—

“Whether the lock-out of Satna Stone and Lime
Company Ltd., Siding, Madhya Pradesh w.e.f. 17-8-2000
was legal or not ?”

“Whether the action of Satna Stone and Lime
Company Ltd., Siding, Satma (MP) in not paying wages
w.e.f. 1-5-2000 to 17-8-2000 to Smt. Phoolmati Kolin W/o

. $hri Teja Kaul and bonus and retrenchment compensation

for the period 199910 2001 is just and legal ? If not, to what
relief the workman is entitled to 7”

(d) The Government of Iridia, Ministry of Labour
vide its Notification No. L-29012(24)/2008-IR(M) dated
4-3-2008 has referred the following dispute for adjudication
by this tribunal :—

“Whether the lock-out of Satna Stone and Lime
Company Ltd., Siding, Madhya Pradesh w.e.f. 17-8-2000
was legal ornot ?” )

“Whether the action of Satna Stone and Lime

Company Ltd., Siding, Satha (MP) in not paying wages
w.e.f. 1-5-2000 to 17-8-2000 to Smt. Premiya Chamaarin

- 'W/o Shri Chhedital Clianiz ..ar/aﬁd bonus and retrenchment

compensation for the period 1999 t0 2001 is just and legal ?
1f not, to what relief the workman is entitled 10 ?”

" () The Government of India, Ministry of Labour

vide its Notification No. L-29012(25)/2008-IR(M) dated

4-3-2008 has referred the following dispute for adjudicatien
by this tribunal :—

“Whether the lock-out of Satna Stone and Lime
Company Ltd., Siding, Madhya Pradesh w.e.f. 17-3-2000
was legal or not 7"

“Whether the action of Satna Stone and Lime
Compeny Ltd., Siding, Satna (MF) in not paying wages
w.e.f, 1-5-200010 17-8-2000 to Girija Chamaar, S/o Shiri Parag

;//

————t
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Chamaar and bonus and retrenchment compensation for
period 1999 to 2001 is just and legal ? If not, to what
refief the workman is entitled to 7’

(f) The Government of India, Ministry of Labour vide

it4 Notification No. L-29012(55)/2008-IR(M) dated 10-6-

2908 has referred the followmg dispute for adjudication by
s tribunal -—

E “Whether the lock-out of Satna Stone and Lime
Cpmpany Ltd., Siding, Madhya Pradesh w.e.f. 17-8-2000
legal ornot 77 -

“Whether the action of Satna Stone and Lime
Cpmpany Ltd., Siding,”Satna (MP) in not paying wages
e.f. 1-5-2000 to 17-8-2000 to Shri Hinchal Kaul S/e Shri
Kaul and bonus and retrenchment compensation
far the period 1999 to 2001 is just and legal? If not, to what
ief the worknian is entitled to 77

(g) The Government of Ifidia, Ministry of Labour
vide its Notification No.L-29012(56)/2008-IR(M) dated
1§-6-2008 has referred the following dispute for adjudication
by this tribunal :—

“Whether the lock-out of Satna Stone and Lime
Company Ltd., Siding, Madhya Pradesh w.e.f. 17-8-2000
legal or not ?”

“Whether the action of Satna Stone and Lime

Company Ltd., Siding, Satna (MP) in not paying wages

e.f. 125-2000 to 17-8-2000 to Shri Ramavatar Kaul S/o Shri

a Kaul and bonus and retrenchment compensation for

period 1999 to 2001 is just and legal ? 1f not, to what
rdlief the workman is entitled to?”

'(h) The Government of India, Ministry of Labour
vide its Notification No. L-29012(57)/2008-IR(M) dated
10-6-2008 has referred the following dispute for adjudication
by this tribunal:—

|

L “Whether the lock-out of Satna Stone and Lime
mpany Ltd., Siding, Madhya Pradesh w.e.f. 17-8-2000
legal or not ?”

F “Whether the actioen of Satna Stone and Lime

mpany Ltd,, Siding, Satna (MP) in not paying wages

e.f. 1-5-2000to 17-8-2000 to Shri Shayamlai Kaul S/o Late
Shri Vishram Kaul and benus and retrenchment

mpensation for the period 1999 102001 is just and legal 7
I not, to what rehef the werlanan is entitled to?"

W of India, Ministry of Labour vide
. 9 12(58)/2008-IR(M) dated 10-6-
ed e h ﬁoﬂowmg dispute for adjudication by

‘;Whether—the lock-cut of Satna Stone and Lime
ompany Ltd., Siding, Madhya Pradesh w.e.f. 17-8-2000
as legal or not ?”

|

! ’ S

“Whether the action of Satna Stone and Lime
Company Ltd., Siding, Satna (MP) in not paying wages
w.e.f 1-5-2000 to 17-8-2000 to Smt. Parvati Chamaar W/o
Shri Pannalal Chamaar and bonus and retrenchment
compensation for the period 1999 to 2001 is just and legal ?
If not, to what relief the workman is entitled to?””

(j) The Government of India, Ministry of Labour vide
its Notification No. L-29012(59)/2008-IR(M) dated
10-6-2008 has referred the following dispute for adjudication
by this tribunal:—

“Whether the lock-out of Satna Stone and Lime
Company Ltd., Siding, Madhya Pradesh w.e.f. 17-8-2000
was legal or not ?”

“Whether the action of Satna Stone and Lime
Company Ltd., Siding, Satna (MP) in not paying wages
w.e.f. 1-5-2000 to 17-8-2000 to Shri Dadeli Kaul S/o Shri
Jawahir Kaul and bonus and retrenchment compensation
for the peried 1999 to 2001 is just and legal? Ifnot, to what
relief the workman is entitled to?”

2. All the ten reference cases are taken up together
as all are on a common subject matter against the same
management.

3. The Union/workmen did not appear in the
reference cases inspite of notices sent by registered posts.
Since the Union/workmen did not appear for a long time, it
appears that now the Union/workmen do not want to raise
any dispute before the Tribunal and there is no dispute in
existence.

4. On the other hand, the management has aise not.
appeared inspite of registered notices sent to the
management. This shows that these are cases of no dispute,
Accordingly the references are answered.

5. In the result, a common no dispute award is passed
in all the references without any order to costs.

MOHD. SHAKIR HASAN, Presiding Officer
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New Delhi, the 9th May, 2012

§.0. 1876.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 39/2008)
of the Central Government Industrial Tribunal-cum-Labour
Court, Bhubaneswar as shown in the Annexure in the
Industrial Dispute between the  management of State
Bank of India and their workmen, received by the Central
Government on 9-5-2012,

[No. L-12012/28/2008-IR (B-D]
RAMESH SINGH, Desk Officer
ANNEXURE

CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-
CUM-LABOUR COURT, BHUBANESWAR

Present:

Shri J. Srivastava,
Presiding Officer, C.G.. 1. T.-Cum-Labour
Court, Bhubaneswar

Industrial Dispute Case No. 39/2008
Date of Passing Award-23rd March, 2012
Between :

The Assistant General Manager,
State Bank of India, Bhubaneswar
Main Branch, Bhubaneswar,

Dist. Khurda (Orissa)

... 1 st Purty-Management
(And)

Their workman Sri Ramakanta Sa,
Qrs. No. VR-5/1, Kharvela Nagar, Unit-3,
Bhubaneswar. (Orissa)

... 2nd Party-Workman
Appearances

Shri Alok Das For the 1st Party-Management.
Authorized Representative

None 2nd Party-Workman.

AWARD

The Government of India in the Ministry of Labour
has referred the present dispute existing between the
employers in retation to the Management of State Bank of
India and their workman under clause (d) of sub-section
{1) and sub-section {2A) of Section 10 of the Industrial
Disputes Act vide their letter No. L-12012/28/2008-1R
(B-1) dated 2-6-2008, to this Tribunal for adjudication to the
following effect:-

w

1792Gl/112—16

Whether the action of the management of State Bank
of India, Main Branch, Bhubaneswar in terminating the
services of Sri Ramakant Sa w.e.f. 30-9-2004, is fair, legal
and justified ? To what relief iy the workman concerned
entitled 7

2. The 2nd Party-Workman has filed his st
of claim alleging that he had joined his sérvices asa C
Boy/Messenger on temporary/casual/daily wage basis
March, 1985 and October, 1990 after succeeding’
interview. He was assured to get permanent appointment
order after one year or on completion of 240 days’ work in
a calendar year, but despite completion of several years of

" continuous satisfactorySservice and putting in more than

240 days’ work in-each year he was not regularized, instead
terminated and refused employment from 30-9-2004 by the
1st Party-Management withoutmny written communication
or payment of compensation. The 1st Party-Management

.in refusing gaiployment to him violated all principles of

natural justle-g#id mandatory provisions of Section 25-F
of the lndu,stfi'sl Disputes Act, 1947. He therefore brought
the matter into the notice ofthe C.G.M. and C.D.O. of the
State Bank of India, L.H.O., Bhubaneswar. But on hearing
nathing, he raised and industrial dispute before the
Regional Labour Commissioner (Central) vide his letter
dated 2-3-2007. Conciliation proceedings were started, but
they failed and thereupon a failure report was submitted to
the Government and the Government made the present
reference, He is thus entitled to get full back wages and
reinstatement with continuity of service with effect from

" 3092004

3. The 1st Party-Management in its reply through
written statement has stated that the present dispute is
misleading and misconceived in as much as the 2nd Party-
workman had already raised a similar dispute along with
124 other workers through the State Bank of India
Temporary 4th Grade Employees Union before the
Assistant Labour Commissioner (Central), Bhubaneswar
challenging their alleged termination of service by the st
Party-Management. In the said dispute the failure report
was sent by the Asstt. Labour Commissioner (Central),
Bhubaneswar to the Ministry of Labour who in turn referred
the matter to this Tribunal for adjudication and the same is
pending before this Tribunal being 1.D. Case No. 7/2007.
The name of the 2nd Party-workman is appearing at SI. No.
114 in Annexure-A to the said reference. Thus, raising-a
common dispute for same cause of action and again taising
individual dispute for same relief is nothing but an. abuse
of the process of law and amounts to multiplicity of
litigation. The Asstt, Labour Commissioner (Central) while
conciliating the individual disputes disregarded the
direction of the Deputy Chief Labour Commissioner
(Central) not to take any further action on the separate
disputes raised by the same workers for the same cause of
action. The allegation of the 2nd Party-workman that b-
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was discontinued from service on 30-9-2004 and was
slgning bogus vouchers is not correct. He was engaged
intermittently on temporary/daily wage basis due to

ekigencies of work. It i¥'denjed that he had joined the Bank

i March, 1985 andOctober, 1990 ard was performing the
ty which is regular and perennial in nature. It is further
denied that he was performing his duties with alll sincerity
and honesty and to the best of satisfaction of the Authority.
;ﬂw 2nd Party-workman has never completed serveral years
continuous service in the Bank nor he has completed
2440 days of continuous service in any calendar year
preceding the date of his alleged termination. In order to
ive an opportunity for permanent absorption to the ex-
temporary employees/daily wagers in the Bank in view of
e various settlements entered into between the All India
State Bank of India Staff Federation and the Management
df the State Bank of India all eligible persons were called
fPr interview. The 2nd Party-workman was also called for
an interview along with other eligible persons in the year
11993. As he was not found successful in the said interview
could not be appointed in the Bank. The Union or the
;id Party-workman has never challenged the
iinplementation of the settlement which has now gained
finality. It is further submitted that some of the wait-listed
didates, who could not be absorbed in the Bank’s service
ue to expiry of the panel on 31st March, 1997 filed Writ
etitions before the Hon’ble High Court of Orissa. But the
Ifon’ble High Court of Orissa by a common order dated
5-5-1998 passed in O.J.C. No. 2787/1997 dismissed a banch
df Writ Petitions and upheld the action of the Management
if the Bank. This order of the Hon’ble High Court was
3!50 upheld by the Hon’ble Supreme Court of India in
.L.P. No. CC - 3082/1999. Hence the above matter has
dttained finality and cannot be re-agitated. Since the
rvices of Sri Sa were terminated in the year 2004 his
jlaim has become stale by raising the dispute after lapse
aof a period of 10 years. It is a settled principle of law that
delay destroys the right to remedy. Thus raising the present
espute after years if alleged termination is liable to be
rejected. .

ﬁa On the pleadings of the parties following issues were
med .— :

ISSUES

1. Whether the present reference of the individual
workman, during the pendency of the 1.D. Case
No. 7/2007 before this Tribunal on the same issue is
legal and justified?

2. Whether the workman has worked for more than
240 days as enumerated under Section 25-F of the
Industrial Disputes Act?

3. Whether the action of the Management of State
Bank of India,Main Branch, Bhubaneswar, in

terminating the services of Ramakanta Sa with effect -

from 30-9-2004 without complying the provisions of
the LD. Act, ¥947 legal and justified?

4, To what relief is the workman concerned entitled?

5. The 2nd Party-workman despite giving sufficient
opportunity did not produce any evidence either oral or
documentary in support of his claim and willingly kept
himself out of the proceedings at the stage of evidence by
absenting himself or his Union representative.

6. The 1st Party-Management has adduced the oral
evidence of Shri Abhay Kumar Das as M. W.-1 and filed
documents marked as Ext.-A to Ext.-K in refutation of the
claim of the 2nd Party workman.

FINDINGS
ISSUE No. 1

7. A specific plea has been raised by the 1st Plirty-
Management that a group of 125 employees including the
2nd Party-workman had already raised a similar dispute in
I.D. Case No. 7/2007 before this Tribunal for the same
rellef which is pending for adjudication. The dispute as
referred to in 1.D, Case No, 7/2007 is given below for
comparison with the dispute in the present case -

Whether the action of the Management of State
Bank of India, Orissa Circle, Bhubaneswar in not
considering the case of 125 workmen whose details
are in Annexure-A for re-employment as per Section
25(H) of Industrial Disputes Act, 1947 is legal and
justified? If not, what relief the workmen are entitled
to?

8. The name of the 2nd party-workman appears at
81. No. 114 in Annexure-A to the above reference. In both
the cases the matter of disengagement or so called
retrenchment is involved to be considered in one or the
other way and the relief claimed is with regard to re-
employment. But challenge has been made more
specifically against the termination of service of the 2nd
Party-workman in the present case while in 1.D. Case
No0.7/2007 prayer has been made with regard to
consideration of the case of 125 workmen for re-
employment as per Section 25-H of the Industrial Disputes
Act, 1947, In fact, in the latter case the workmen have
submitted or virtually surrendered to their cessation of
employment or alleged termination, whereas in the present
case they have challenged their termination on facts and

 law. Virtually in the present case validity and legality of

the alleged termination has to be tested at the alter of fagts
and legal propositions. Therefore it cannot be said that
issues involved in both the cases are same. This case can
proceed dispite pendency of 1.D. Case No. 7/2007 and the
present reference by the individual workman pending for
adiudication is maintainable being legal and justified. This
issue is therefor decided in the affirmative and against the
15t Party-Management.
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ISSUE No.2

9. The onus to prove that the 2nd Party-workman
has completed oné year or 240 days of continuous service
during a period of 12 calendar months preceding the date
of his alleged termination or disengagement from service
lies on him, but the 2nd Party-workman has not adduced
any evidence either oral or documentary in support of his
contention. He has only alleged in his statement of claim
that he was appointed in March, 1985 and October, l990
and worked till 30-9-2004 on temporary/casual daily wage
basis, but he has not filed any certificate or reliable
document showing the break-up of year-wise service
rendered by him under the 1st Party-Management during
the above period. The 1st party-Management, on the other
hand, has alleged that the 2nd Parfy-workman was engaged
intermittently on temporary/daily wage basis due to
exigencies of work and he had never completed 240 days
continuous service in a calendar year, M.W.-1 Shri Abhay
Kumar Das in his statement before the Court has stated
that “‘the disputant was working intermittently for few
days in our branch on daily wage basis in exigencies ......
He has not completed 240 days of continuous and
uninterrupted service preceding the alleged date of the
termination”. He has denied-the ailegation that the
workman was discontinued with effect from 30-9-2004, but
stated that “In-fact the workman left the branch from
weorking since June, 1991”. The 2nd Party-workman has to
disprove the evidence led by the 1st Party-Management,
but he has not come before the Court to give evidence. A

semporary or daily wage worker has not right to claim.

reinstatement and particularly when such an employee
has not worked for 240 days continuously during a period
of 12 calendar months preceding the date of his so-called
termination. Thus he is not entitled to get benefit of Section
25-F of the Industrial Disputes Act, 1947. This issue is
hereby decided against the 2nd Party-workman for failing
to prove that he had worked for 240 days continuously

during a period of 12 calendar months precee ing the date

of his disengagernent or alleged termination from service.
ISSUE No. 3 ‘

10. Since the 2nd Party-workman could not prove
that he had rendered 240 days continuous service under
the 1st Party-Management during a period of 12 calendar
months preceding the date of his disengagement or alleged
termination, he is not entitled for re-employment even in
case of his alleged illegal and arbitrary termination.
Moreover, he was a temporary/casual/daily wage
employee. His services can be terminated at any time
without assigning any cause by the 1st Party-Management.
He has no legal right to be retained in service for the
extended period, if he was appointed for a certain period
or when no time is specified. The 2nd Party-workman has
not filed any letter of appointment or proof of having
rendered service under the 1st Party-Management for a
specified period against a regular post. The st Party-

Manigement has further alleged that in time of exigencies

only the 2nd Party-Management was employed. It means

that with the end of exigencies his job also came to an end. .
In view of the matter the action of the management of

State Bank of India, Main Branch, Bhubaneswar in

terminating the services of Sri Ramakanta Sa with effect

from the alleged date of his termination is fair, légal and

justified and no provisions of 1.D. Act was violated in the

process. This issue is accordingly decided in ‘the

affimmative and against the 2nd Party-workman.

ISSUE No. 4

11. In view of the findings recorde above under
Issues no. 2 and 3 the 2nd party-workman is not entitled

1o any relief whatsoever claimed.

12. Reference is answered accordingly.
JITENDRA SRIVASTAVA, Presiding Officer
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- New Delhi, the 9th May, 2012

8/0. 1877.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. 51/2008) of
the Central Government Industrial Tribunal-cum-Labour
Court, Bhubaneswar as shown in the Annexure in the
Industrial Dispute between the management of State Bank
of India and their workman, received by the Central
Government on 9-5-2012

- [No.L-12012/59/2008-IR (B-D)]
RAMESH SINGH, Desk Officer
ANNEXURE '

CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT,
BHUBANESWAR

. Preseni

Shri J. Srivastava, _
Presiding Officer, C.GLT.-cum-Labour
Court, Bhubaneswar

INDUSTRIAL DISPUTE CASE NO. 51/2008 |
Date of Passing Award-24th April, 2012
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Between :

The Assistamt Gemeral Mhinager,
State Bank of India, Bhubaneswar,
Main Branch, Bhubaneswar

Dist. Khurda (Orissa)

... 1st Party-Management
: And
' Their workman Sri Rabinarayan Sahoo
Qr. No. VR-5/1, Kharvela Nagar, Unit-3,
: Bhubaneswar (Qrissa)

... 2nd Party-Workman

Appearances :
Shri Alok Das,
Authorised Representative

... For the Ist Party-
Management

None . . For the 2nd Party-Workman
AWARD

The Government of India in the Ministry of Labour
has referred the present dispute existing between the
employers in relation to the Management of State Bank
of India and their workman under clause (d) of sub-
section (1) and sub-section (2A) of Section 10 of the
Industrial Disputes Act vide their Letter No, L-12012/59/
2008 IR (B-I), dated 10-7-2008 to this Tribunal for
adjudication to the following eflect :

“Whether the action of the management of State

Bank of India in relation to their Main Branch,

Bhubaneswar in terminating the services of

Sri Rabinarayan Sahoo w.e.f. 30-9-2004 is legal and

Justified? If not, what relief the workman concerned

is entitled to?” .

2. The 2nd Party- Workman has filed his statement
of claim alleging that he had joined his services as a
Messenger on £7-12-1985 after succeeding in interview.
He was assured to get permanent appointment order
after one year or on completion of 240 days work in a
calendar year, but despite completion of several years
of continuous satisfactory service and putting in more
than 240 days’ work in each year he was not regularized,
instead terminated and refused employment from
30-9-2004 by the 1st Party-Management without any
written communication or payment of compensation, The
Ist Party-Management in refusing employment to him
violated all principles of natural justice and mandatory
provisions of Section 25-F of the Industrial Disputes Act,
1947. He therefore brought the matter into the notice of
the C.G.M. and C.D.O. of the State Bank of India, L.H.O.,
Bhubaneswar. But on hearing nothing, he raised an
industrial dispute before the Regional Labour
Commissioner (Central) vide his letter dated 23-2-2005.
Conciliation proceedings were started, but they failed
and thereupon a failure report was submitted to the
Government and the Govemment made the present

reference. He is thus entitled to get full back wages and
reinstatement with continuity of service with effect from
30-5-2004.

3. The Lst-Party-Management in its reply through
written statement has stated that the present dispute is
misleading and misconceived in as much as the 2nd
Party-workman had already raised a similar dispute along
with 124 other workers through the State Bank of India
Temporary 4th Grade Employees Union before the
Assistant Labour Commissioner (Central), Bhubaneswar
challenging their alleged termination of service by the
Ist Party-Management. In the said dispute the faiture
report was sent by the Asst. Labour Commissioner
(Central), Bhubaneswar to the Ministry of Labour who
in turn referred the matter to this Tribunal for adjudication
and the same is pending before this Tribunal being L.D.
Case No. 7/2007. The name of the 2nd Party-workman
is appearing at Sl. No. & in Annexure-A to the said
reference. Thus, raising a common dispute for same
cause of action and again raising individual dispute for
same relief is nothing but an abuse of the process of
law and amounts to multiplicity of litigation. The Asst.
Labour Commissioner (Central) while conciliating the
individual disputes disregarded the direction of the
Deputy Chief Labour Commissioner (Central) not to take
any further action on the separate disputes raised by
the same workers for the same cause of action. The
allegation of the 2nd Party-workman that he was
discontinued from service on 30-9-2004 and was signing
bogus vouchers is not correct. He was engaged
intermittently on temporary/daily wage basis due to
exigencies of work. He had been allegedly discontinued
in October, 1997 and was receiving payment in his own
name. It is denied that he had joined the Bank on
17-12-1985 and was performing the duty, which is regular

. and perennial in nature. It is further denied that he was

performing his duties with all sincerity and honesty and
to the best of satisfaction of the Authority. The 2nd
Party-workman has never completed several years of
continuous service in the Bank nor he has completed
240 days of continuous service in any calendar year

_preceding the date of his alleged termination. In order

to give an opportunity for permanent absorption to the
ex-temporary employees/daily wagets in the Bank in view
of the various settlements entered into between the Alt
India State Bank of India Staff Federation and the
Management of the State Bank of India all eligible
persons were called for interview. The 2nd Party-workman
was also called for an interview along with other eligible
persons in the years 1990 and 1993. As he was not found
successful in the said interview he could not be appointed
in the Bank. The Union or the 2nd Party-workman has
never challenged the implementation of the settlement
which has now gained finality. It is further submitted thar
same of the wait-listed candidates, who could not be
apsorbed in the Bank’s service due to expiry of the panel
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on 31st March, 1997 filed Writ Petitions before the
Hon’ble High Court of Orissa. But the Hon’ble High
Court of Orissa by a common order dated 15-5-1998
passed in O.J.C. No. 2787/1997 dismissed a batch of Writ
Petitions and upheld the action of the Management of
the Bank. This order of the Hon’ble.High Court was aiso
upheld by the Hon 'ble Supreme Court of India in S.L.P.
No. CC-3082/1999. Hence the abpve matter has attained
finality and cannot be re-agitated:jSince the services of
Sri Sahoo were terminated in October, 1997 his claim has
become stale by raising the dispute after lapse of a
period of 10 years. }t is a settled principle of: law that
delay destroys the right to remedy. Thus raising the
present dispute, after 10 years of alleged termination is
liable to be rejected.

4.0n the pleadings of the parties fo!lowmg issues -

were framed :—
ISSUES

. 'Whether the present reference of the individual
workman during the pendency of the LD. Case
No. 7/2007 before this Tribunal on the same
issue is legal and justified?

2. Whether the workman proves that he has
worked for more than 240 days as enwmarated
in the Industrial Disputes Act?

3. Whether the action of the Management of State
Bank of India in relation to their Main Branch,
Bhubaneswar in terminating the services of Shri

Rabimerayan Sahoe w.e.f. 30-9.200d-is legal and

Jjustified?

4. i not, wieat relief the workman comsmmed is

entitled to?

5. The 2nd Pastysworkman despite giving sufficient
opportunity did not produce any evidence either oral or
documentary in support of his claim and willingly kept
himself out of the proceedings at the stage of evidence
by absenting kimself or his Union representative,

6. The 1st Party-Management has adduced the oral
evidence of Shri Abhay Kumar Das as M.W.-1 and filed
documents marked as Ext.-A to Ext.-J in refutation of the
claim of the 2nd Pasty-workman.

FINDENGS
ISSUE NO. 1 ‘

7. A specific plea has been raised by the 1st Party-
Management that a group of 125 employees including
the 2nd Party-workman had already raised a similar

_dispute in LD. Case No. 7/2007 before this Tribunal for
the same relief which is pending for adjudication. The
dispute as referred to in LD. Case No. 7/2007 is given
below for comparison with the dlspute in the present
case—

Whether the action of the Management of State

Bank of India, Orissa Circle, Bhubaneswar in not

considering thq case of 125 workmen whose details
are in Annexuré-A for re-employment as per Section
25(H) of Industrial Disputes Act, 1947 is legal and
justified? If not, what relief the workmen are
entitled to?

8. The name of the 2nd Party-workman appears at

S1. No. 8 in Annexure-A to the ab%:nreference. In both

the cases the matter of disengaglnent or so-called
retrenchment is involved to be considered in one or the
other way and the relief claimed is with regard to
re-employment. But challenge has been made more
specifically against the termination of service of the 2nd
Party-workman in the present case while in 1.D. Case
No. 7/2007 prayer has been made with regard to
consideration of the case of 125 workmen for re-
employment as per Section 25-H of the Industrial Digputes
Act, 1947, In fact, in the latter case the workmen have
submitted or virtually surrendered to their cessation of
employment or alleged termination, whereas in the presemt
case they have challenged their termination on facts and
law. Virtually in the present case validity and legality of
the alleged termination has to be tested at the alter of
facts and legal propositions. Therefore it cannot be said
that issues involved in both the cases are same. This
case can proceed despite pendency of L.D. Case No. 7/

2007 and the present refesence by the individual worlenms.

pending for adjudication is maintainable being legal amd
justified. This issue is therefore decided iu-the affiematipe
and against the Ist Pashy-Masagement

ISSUL NO.2

9. The onus:m prove that the 2nd Party-workman
bas compleed ome year or M0 days of continuous
serviee during a period of 12 calendar months preceding
the date of his alleged termination or disengagement
from service lies on him, but the 2nd Party-workman has
not adduced any evidence either oral or documentary
in support of his contention. He has only alleged in his
statement of claim that he was appointed on 17-12-1985
and worked till 30-9-2004 on temporary/casual/daily wage

basis, but he has not filed any certificate or reliable

document showing the break-up of year-wise service
rendered by him under the 1st Party-Management during
the above period. The 1st Party-Management, on the
other hand, has alleged that "the 2nd Party-workman was
engaged intermittently on temporary/daily wage basis
due to exigencies of work and he had never completed
240 days continuous service in a calendar year. M.W.-
1 Shri Abhay Kumar Das in his statement before the
Court has stated that "the disputant was working
intermittently for few days in our Branch on daily wages
basis in exigencies.... He had not completed 240 days
of continuous and uninterrupted service preceding the
alleged date of the termination". He has denied the
allegation that the workman was discontinued with effect
from 30-9-2004, but stated that "In-fact the workman left
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\ orking in the Branch since October, 1997". The 2nd
arty-workman has to disprove the evidence led by the
st Party-Management, but he has not come before the
ourt to give evidence, A temporary or daily wage
orker has no right to claim reinstatement and particularly
hen such an employee had not worked for 240 days
ontinuously during a period of 12 calendar months
receding the date of his so-called termination. Thus he
s not entitled to get benefit of Section 25-F of the
ndustrial Disputes Act, 1947. Thig issue is hereby
ecided against the 2nd Pal:ty-worl%an for failing to

prove that he had worked for 240 ays “continuously
during a period of 12 calendar months precedmg the date

pf his disengagement or alleged termination from service.

§SSUE NO. 3

i0. Since the 2nd Party-workman Could not prove

that he had rendered 240 days continuous service under
e 1st Party-Management during a period of 12 calendar
onths preceding the date of his disengagement or
Heged termination, he is not entitled for re-employment
ven in case of his alleged illegal and arbitrary termination.
Moreover, he was a temporary/casual/daily wage
iemployee. His services can be terminated at any time
without assigning any cawse by the 1st Pprgp-
IManagement. He has no Jegal right te be retained im
service for the extended period, if he was appointed for
a certain period or when no time is specified. The 2nd
Party-workman has not filed any letter of appointment
or proof of having rendered service under the 1st Party-
Management for a specified period against a regular
post. The ]Ist Party-Management has further alleged sha¢
in time of exigencies only the 2nd Party-workman wes
employed. It means that with the end of exigencies ki
job also came to an end. In view of the matter the aetion

Bhubaneswar in terminating the services of Sn
Rabinarayan Sahoo with effect from the alleged dase of
his termination is fair, legal and justified. This issue is
accordingly decided in the affirmative and against the
2nd Party-workman,”

EISSUE NO. 4

11. in view of the ﬂndings recorded above undly
Issues No. 2 and 3 the 2nd Party-workman is not entished
to any religf whatseever claimed.

12. Kefercnce is answered accordingly.
HTENDRA SRIVASTAVA, Presiding Officer
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New Dethi, the 9th May, 2012

8.0. 1878.—In pursuance of Section 17 of the
Jaduwtrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 44/
2011} of the Central Government Industrial Tribunal-cum-
Labour Court, No. 1, New Delhi as shown in the Annexure
in the Industrial Dispute between the management of
Central Public Works Department and their workman,
received by the Central Government on 9-5-2012.

[No. L-42012/225/2003-IR (CM-H)}
RAMESH SINGH, Desk Officer
ANNEXURE
"BEFORE DR. RK.YADAY, PRESHNNG OFFICER,
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL

NQ. 1, KARKARDOOMA COURTS COMPLEX, DELEL
LD No. 4972011

Shri U. Rehman S/e Sh.kfanuddia,
C/o the President,
Al India CPWD (MRM)
Karamchari Sangathan (Regd.),
No. 4823, Gali No.13,
Balbir Nagar Extension,
Shahdess, Wow Dickhi-1 10822
i Mo
1. e Dirwctor Gemoral (Wels)
Central Public Woaks Tapamestil
Wirvaan Bhawan, '
Mew Delhi-110001.

2. The Executive Engimwas,
3:P. Marg Preject,
CPWD, 35, S.P. Mg,

Mew Delhi. ...Mmnagement

ANARD

Omttral Pub¥ic Works Department (bereinafter
refetred to as the management) engaged Shri U.Rehman
as a muster roll ‘Motor Lorry Driver’ oa 8-10-1990.
Thereafter he continucusly served the management till
December 31, 2000, the date when his services were
discontinued. Aggrieved by the said order, he raised a
demand of reinstatement of his services, which was not
conceded to. He raised an industrial dispute before the

_Conciliation Officer, but conciliation proceedings ended

in failure. On consideration of failure report, submitted
by the Conciliation Officer, the appropriate Government
referred the dispute to Central Government Industrial
Tribunal-1[, New Delhi, vide order No.L-42012/225/2003-
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IR (CM-I1), New Delhi dated 3-11-2004, with following

terms: . —
" “Whether the action of the management of

+ C.P.W.D., Yew Delhi in terminating the services
of Shri U.R#iman S/o Shri Irfanuddin, Motor Lorry
- Driver with #ffect from 31-12-2000 is legal and

justified? If not, to what relief is the workman
entitled and from which date?”

2. Claim statement was filed by Shri U.Rehman
pleading therein that he was working with the management
as muster roll motor lorry driver with effect from
8-10-1990. He worked at Ferozepur Border Fencing
Electrical Division, Punjab, of the management, from
where he was transferred to S.P. Mukherjee Marg projeet
in 1993, He was not appointed against any project. He
was entitled for regularization of his service since
8-10-1990. When his services were not regularized, he
approached Central Administrative Tribunal (in show the
CAT for regularization of his services. When his
application was pending before the CAT his services
were dispensed with vide order dated 31-12-2008. Though
his services were terminated yet juniors to him were
retained in service. Act of terminating his services is
violative of statutory provision, such as 25-F, 25-G and
- 25-H of the Industrial Dlsputes Act, 1947 (in shert the
Act).

3. After termination of his service, his applicaticn
was disposed off by the CAT with direction to the
management to regularize his service. Pursuant to the
direction so issued,” his interview was conducted on
6-12-2001. However, his services were neither reinstated
nor regularized. He projects that he was entitled te be
given temporary status, He claims that his services may
be reinstated with full back wages with consequential
reliefs, besides regularization.

4. The management made a demurral of the claim
pleading that the claimant was engaged purely on
temporary basis in a project. Whenever a new project
starts, the management needs extra hands who are
engaged on temporary basis. On start of a new project,
casual labour engaged in an earlier project is given
preference in the new project. Engagement of the
claimant came to an end when S.P. Marg project was near
to the completion. Notice dated 1-12-2000 was served
and thereafter his services were dispensed with on
31-12-2000. Due compliance of the prowsm of the Act,
were made.

5. Regular employees in labowr category are abswo
engaged on permanent basis, pleads the management.
For such an engagement vacancies are notified to public
at large o names are called from the Employment
Exchange. After following due process of appointment,
the incumbent is appointed on probation. On being
found successful in probation, his services are confirmed.
The claimant was not engaged through process of
selection, referred above. The management asserts that

on that account no relationship of employer and employee

-were created between the parties.

6. When the CAT passed order on 18-5-2001, on
an application moved by the claimant, steps for
regularization of his service were taken. Since the claimant

* was not found fit, his case was rejected vide office order

dated 20-8-2002. Claimant was informed in that regard,
Since the claimant was employed in a project, he became
sarplus when the project was near completion, hence his
services were dispensed with. The claimant is<not
entitied to relief of re-instatement as claimed by him.

7. In rejoinder the claimant reiterates facts pleaded
by him in his claim statement.

3. To substantiate his claim, the clasimant filed his
affidavit dated 29-5-2007, as evidence. He was cross-
examined in detail on behalf of the management. Shri
Jagdish Prasad tendered his affidavit dated 6-4-2010 s
evidence on behalf of the management. He was cross-

‘examined en behalf of the claimant. No other witness was

examined by either of the parties.

_ 9. While using its powers contained in Section
33-B of the Act, the appropriate Government transferred
the aforesaid matter to this Tribunal vide order No.
Z-22019/6/2007-IR (C-II) dated 30-3-2011 for ad_;udlcatlon

10. An opportunity was given to the parties to
advance arguments on the matter. Written..submissions
were filed on behalf of the management. It was projected
on behalf of the claimant that his writtén submissions
are already there over the record. The parties opted not to
raise oral arguments. I have considered the record carefully.
Myﬁndmgsonmmvolvedmmeconn-oversyareas
follows :— :

11. Claimant swears in his affidavit that he was
appointed as motor lorry driver on muster roll on
8-10-1990 at Ferozpur Boarder Fencing Electrical Division,
Punjab of the management. He projects that he was
transferred subsequently to S.P. Marg project of the -
management and copy of the transfer order is EX WW1/1.
Copy of his service book is Ex.WW1/2. He was appointed
against a vacant post, when his name was sponsored
by the Employricat Exchange. He was regular employee
and entitled for temporary status as wetl as regularization
in the services of the management. He approached the
CAT for regularization of his services. Thereafter, with
malafide intention, the management dispensed with his
services. Copy of summery of his record is Ex WW1/5.
His ‘services would not have been terminated, without
according him an ppportunity of being heard.

12. In his affidavit Shri Jagdish Prasad, Executive
Emgineer, projects facsimile facts as detailed in written
statement of the management. During the course of his
cross-examination he does not dispute that the claimamt
worked with the management for last more than 10 years
and in every calendar year he rendered 240 days
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tontinuous service, However, he hastens to add that the
tlaimant was engaged against a project, which lasted for
£110ng duration. He could not dispute that the project

ntinued even after discontinuation of the service of

eiaimant.
[ 13. Whethgr relationship of employer and employee,
xisted betweenY.the parties? For an answer to this

uestion, it is to be appreciated as to how a contract
f service is entered into, Relationship of employer and
mployee is constituted by a contract express or implied
tween the employer and employee. A contract of
rvice is one in which a person undertakes to serve
other and to obey reasonable orders within the sphere
f the duty undertaken. A contract of employment may
e inferred from the conduct which goes to show that
uch a contract was intended although never expressed
d when there has, in fact, been employment of the kind
sually performed by the employee. Any such inference,
;;owever, is open to the rebuttal as by showing that
lation between the parties concerned was on charitable
ting or the parties were relations or partners or were
irectors of a limited company, which employ no staff,
hile employee, at the time, when his services were
gaged, need not have known to identity of his
ployer, there must have been some act or contract by
hich parties recognize one another as master and
sFrvant.

| 14. In a bid to establish relationship of employer

d employee the claimant presses in service his ocular
stimony as well as documents Ex WW1/1, Ex. WW-1/3,
x.WW1/4 and Ex WW1/5. Neither the authenticity of
ese documents was doubted nor contents detailed
erein were dispelled, when claimant was grilled in his
ross-examination by of the management. On the other

¢ claimant rendered more than ten years continuous
tvice with the management. Consequently, facts
folded by Shri U. Rehman and Shri Jagdish Prasad are
sufficient to conclude that the claimant was engaged as
uster roll motor lorry driver by the management. This

herein it has been mentioned that the claimant was
gaged as motor lorry driver for the first time on
8+10-1990, Ex. WW1/1 highlights that on 07-10-1993 the
claimant was transferred to IB Zone, 35, Sardar Patel
arg, New Dethi. This document spells that claimant
as serving with the management as muster roll motor
lgrry driver since 08-10-1990. Photo copy of service book
hich is Ex. WW1/2 makes it clear that temporary status
as granted to the claimant vide order No. 10(3)/J-E(c)/
IBP/95-96/328 dated 12-5-1995. It has been detailed in
rtificate dated 13-8-2001 that in the year 1990 the
claimant served for 66 days. In 1991 he worked for 271
deys, in 1992 he worked for 276 days, in 1993 he worked

d, Shri Jagdish Prasad concedes in his testimony that °

oposition stands fortified by certificate Ex.WW1/1

for 293 days, in 1994 hc worked for 347 days, in 1995
he rendered 313 days service, in 1996 his continuous

- service was for 338 days, in 1997 he attended duties for

343 days, in 1998 he attended his office for 353 days.
It has further been projected therein that in 1999 his
attendance was for 360 days and in the year 2000 service
for 338 days was rendered by him. When the claimant
was engaged as muster roll motor lorry driver, on whom
temporary status was accorded, it does not lie in the

“mouth of the management that there was no relationship
* of employer and employee between the parties. The

claimant could establish through cogent evidence that
he was an employee of the management.

15. As projected by the parties, services of the
claimant were dispensed with on 31-12-2000. Shri Jagdish
Prasad unfolds in his affidavit Ex MW1/A that the
claimant was transferred to S.P. Marg project and from
there his services were dispensed with, vide office
memorandum dated 1-12-2000. Service of one month
notice is also not disputed by the claimant. Thus it is
emerging over the record through facts unfolded by the
claimant and re-affirmed by Shri Jagdish Prasad that the
claimant was bidden farewell by the management on
31-12-2000

16. Whether termination of services of Shri
U.Rehinan amounts to retrenchment? For an answer,
definition of the term is to be construed. Clause {co) of
Section 2, of the Act, define retrenchment. For sake of
convenience, the said definition is as extracted thus :

"(00) “"retrenchment” means the termination by the
employer of the services of a workman for any reason
whatsoever, otherwise than as a punishment inflicted by
way of disciplinary action, but does not include—

(a) voluntary retirement of the workman; or

(b) retirement of the workman on reaching the age
of superannuation if the contract of employment
between the employer and the workman
concerned contains a stipulation in that behalf;
or

(bb) termination of the services of the workman as
a result of the non-renewal of the contract of
employment between the employer and the
workman concerned on its expiry or of such
contract being terminated under a stipulation in
that behalf contained therein: or

{c) termination of the services of a workman on the
- ground of continued ill-health”.

17. Definition of retrenchment is very wide and in
two parts. The first part is exhaustive, which lays down
that retrenchment means the termination of the service
of a workman by the employer "for any reason
whatsoever" otherwise then as a punishment inflicted by
way of disciplinary action. Thus main part of the
deﬁmtlon—ttself—excludes the termination of service, as
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a measure of punishment inflicted by \uay of disciplinary
action from the ambit of retrenchment. The second part
further excludes (i) voluntary retirement of the workman,
or (i) retirement of workman on reaching the age of
superannuation, or (iii) termination of the service of a
workman as a result of non- renewal of comtragt of
employment, or (iv) termination of contract of employment
in terms of a stipulation containéd in the contraet of
employment in that behalf, or (v) termination of service
on the ground of continued ill health of the workman,
Reference can be made to the precedents in Avon
Services (Production Agencies) (Pvt.) Lid. (1979 (3 LLH)
and Mahabir (1979 (If) LLJ 363).

18. Sub Ciause (bb) purports to exclude from the
ambit of the definition of retrenchment (i). termination of
the service of a workman as a result of non-repewal of
the contract of employment between the employer and
the workman concerned, on its expiry, or (ii) terminstion
of the contract of employment in terms of a stipulation
contained in the contract of employment in that behalf.

The first part relates to termination of service of a

workman as a result of non-renewal of the contract of
employment between the employer and the workman
concerned on its expiry. Thus "non- renewal of contract
of employment” pre-supposes an existing contract of
employment, whch is not renewed. When services of an
employee js terminated on account of non-renewal of
~ contract of employment, between the employer and- the
workman, it does not amount to retrenchment. The
second part refers to "such contract” baing terminated
under a stipulation in that behalf contained thersin, The
cases contemplated, under this part too, would not
amount to retrenchment. However this sub-clause, being
in the nature of an exception to clause (oo) of Section
2 of the Act, is ruled to be construed strictly when
contractual agreement is used as modus operandi to
frustrate claim of the employee to become: regular or
permanent against a job. The adjudicator has. to: address
himself to the question whether the period of empioyment
was stipulated in the contract of employment as-s.devica
to escape the applicability of the definition: of
retrenchment. See Shailendra Nath Shukla (1987 Lab. k€.
1607) Dilip Hanumantrao Shrike (1990 Lab. LC. 100).and
Balbir Singh (1990-(1) LLJ. 443). On review of Taw Iaig
by the Apex Court and various High Courts, a singla-
Judge of the Madhya Pradesh High Court, in Mudbyx

Pradesh Bank Karamchari Sangh (1996 Lab. 1.C, Lisd).

has laid following principles of interpretation. and:
application of sub-clause (bb) of clause (00) of Sectien
2 of the Act :
"(i) that the provisions of Section 2(00)(bh) ot
be construed benevolently in favour of the
workman, '
(ii) that if the workman is allowed to centinue in-

mmwmmmwmmw
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wm.dnnnmhqﬂmtlnmwould
. not fall under Secsion. 2A0)hb).
(m)mmmmdmztm)
not to be interpreted in the massler whuch may
stifle the main provision, ’
(iv) that if the workman.camtinues. i service, the
non-renewal of the.conteacs-can be.dwmmsed 23 mals
- fide and it may amoust to be afimed.on siatuse;
(v) that theve would-be wrong mesymspsion of non-
applicabiliey of Sestion 2ee)fhiywiws the work
is of continueus natuws spd theys: in. aething on
record thet the work for-wiigh 2 workwen-hes been
appointed had come to an- end”,
19. Whether provisions of retrencihwsent, enacted in
the Act, provide fos. any seeurity of tenure? Answer lies’
in negative. Provisions of retrenchment provide for

- certain benefits to 8 workman in case of termination of

his service, falling within the ambit of deflnition of
retrenchment. On compliance of the requirements of -
Section25For2SNa.nd2500fun4st,|tisopento
the employer to retrench a workmas.,

20. Termination of service of an employee during
the period of probation was held to be coveped by the
exception contained in sub-clause (bb) of Sectien 2(00)

of the Act, in C.M. Venugopal {1994LAMLIIPTE As por

fact of the case, Regulation, Ii.of, thm Rl Resuwnce
Corporation of India (Stafy Regmision. AL emgmeed
the Corporation to terminate the service of-an emplvwse
within: the period of probation. The employes was put
on probation for a peried of one vear, which was
extended by another year. Since he could not achieve
the target to eam confirmation, his service was terminated
in terms of Regulation 14 as well as order of sppointment.
The Apex Court ruled that the case was covered by the
exception contained in sub-clause (bb), hence it was not
retrenchment.

21. In-Morinds Co-operative Sugar Mills Ltd, 1996
mmm;.mmwmmmm

provisions-of mib-clause (b3of Section 2(0e) of the Act.

It: was. obeerved as follows : '
%nmmumwumumm
were not: werking throughout: 568808,
weorked: during crusliing seasons: omly. The
rospondents: wars: takon: into: work: for. the season
Mmeo{tﬁemﬂw
Gensed: ta: work, S

i et 8

e
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5. The qucstlon is whether such a cessation would
amount to retrenchment. Since it is only a seasonal
work, the respondents cannot be said to have been
retrenched in view of what is stated in sub-clause
(bb) of Section 2(0o) of the Act. Under these
circumstances, we are of the opinion that the view
taken by the Labour Court and the High Court is
illegal. However, the appellant is directed to maintain
a register for all workmen engaged during the
seasons enumerated herein before and when the
new- season starts the appellant should make a
publication in neighbouring places in which the
respondents normally live and if they would report

for duty, the appellant would engage them in -

accordance with seniority and exigency of work".

22. Above legal position was reiterated by the
ApexCom‘t in Anil Bapurao Kanase [1997 (10} S.C.C. 599]
- wherein it was noted as follows:

“3. The learned counsel for the appellant contends
that the judgment of the High Court of Bombay
relied on in'the impugned order dated 28-3-1995
in Writ Petition No. 488 of 1994 is perhaps not
applicable. Since the appellant has worked for more
than 180 days, he is to be treated as retrenched
employee and if the procedure contemplated under
Section 25-F of the Industrial Disputes Act, 1947
is apptied,. his retrenchment is illegal. We find no
force in this contention. In Morinda Coop. Sugar
Mills Lta. v. Ram Kishan in para 3, this Court has
dealt with engagement of the seasonal workman
in sugarcane crushing, in para 4, it is stated that
it was not a case of retrenchment of the workman,
but of closure of the factory after the crushing
season was over. Accordingly, in para 5, it was
held that it is not 'retrenchment’ within the meaning
of Section 2(00) of the Act. As a consequence the
appellant is not entitled to retrenchment as per
sub-clause (bb) of Section 2(0o0) of the Act. Since
the present work is seasonal business, the
principles of the Act have no application. However,
this Court has directed that the respondent
management should maintain a register and engage
the workmen when the season starts in the
succeeding years in the order of seniority. Until
all the employees whose names appear in the list
are engaged in addition to the employees who are
already working, the management should not go
in for fresh engagement of new workmen. It would
be incumbent upon the respondent management to
adopt such procedure as is enumerated above".

23. In Harmohinder Singh [2001 (5) 5.C.C. 540] an
employee was appointed as a salesman by kharga
canteen ‘on 1-6-74 and subsequently as a cashiér on
9.8-75. The letter of appointment and Standing Orders,
inter alia, provided that his service could be terminated

by one month's'notice by either party. He was served
with a notice to the effect that his service would be
relinquished with effect from 30-6-1989. Relying precedent
in Uptron India Ltd. [1998 (6) S.C.C. 538] the Apex Court
ruled that contract of service for a fixed term are excluded
from the ambit of retrenchment. Decision in Balbir Singh
(supra) was held to be erroncous. It was also ruled that
principles of natural justice are not applicable where
termination takes place on expiry of contract of service.

24.1n Batala Coop. Sugar Mills Ltd. [2005 (8) S.C.C.
481] an employee was engaged on casual basis on daily
wages for specific work and for a specific period. He was
engaged on 1-4-1986 and worked upto 12-2-94. The
Labour Court concluded that termination of his services
was violative of provisions of Section 25-F of the Act,
hence ordered for his reinstatement with 50% back
wages. Relying precedents in Morinda Coop. Sugar Mills
(supra) and Anil Bapurao Kanase (supra) the Apex Court
ruled that since his engagement was for a specific period
and specific work, relief granted to him by the Labour
Court cannot be maintained.

25. The Apex Court dealt with such a situation
again in Darbara Singh (2006 LLR 68) wherein an
employee was appointed by the Punjab State Electricity
Board as peon on daily wage basis from 8-1-88 to
29-2-88. His services were extend from time to time and
finally dispensed with in June 1989. The Supreme Court
ruled that engagement of Darbara Singh was for a
specific period and conditional. His termination did not
amount to retrenchment. His case was found to be
covered under exception contained in sub-clause (bb) of
section 2(oo) of the Act. In Kishore Chand Samal (2006
LLR 65), same view was maintained by the Apex Court.
It was ruled therein that the precedent in $.M. Nilajkar
[2003 (1) LLJ 359] has no application to the controversy
since it was ruled therein that mere mention about the
engagement being temporary without indication of any
period attracts Section 25 F of the Act if it is proved
that the concerned workman had worked continuously

for more than 240 days. Case of Darbara Singh and

Kishan Chand Samal were found to be relating to fixed
term of appointment.

26. In BSES Yamuna Power Ltd. (2006 LLR 1144)
Rakesh Kumar was appointed as Copyist on 29-9-89,
initially for a period of three months as a daily wager-
His term of .appointment was extended up to 20-9-90.
No further extension was given and his services were

_dispensed with-on 20-9-90. On consideration of facts and

law High Court of Delhi has observed thus :

. In the present case, the respondent was
appointed- as a copyist for totaling the accounts
of ledger for the year 1986-87 and then for 1587-
88. His initial appointment was for the period of
three months, It was extended from time to time
and no extension was given after 20th September,
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1990. He was appointed without any regular process
of appointment, purely casual and on temporary
basis for specific work of totaling of ledger. When
this work was over, no extension was given. |
consider that appointment as that of the respondent

is squarely covered under section 2(oo)(bb) of the -

Act. Giving of non extension did not amount to

termination of service, it was not a case of

retrenchment”. =~

27. Precedents, handed down by Allahabad High
Court in Shailendra Nath Shukla (supra). Bombay High
Court in Dilip Hanumantrao Shirke (supra), Punjab &
Haryana High Court in Balbir Singh (supra) and Madhya
Pradesh High Court in Madhya Pradesh Bank Karamchari
Sangh (supra) castrate sub-clause (bb) of section 2(oo)
of the Act. Ratio decidendi in these precedents abrogates
statutory provisions of sub-clause (bb) of section 2 (00)
of 'the Act without even discussing the legality or
cqnistitutional validity of the clause. On other hand,
the Apex Court in C.M.Venugopal (supra), Morinda Co-
operative Sugar Mills Ltd. {supra}, Anil Baqurno Kanase
(supra). Harmohinder Singh (supra), Batala Coop. Sugar
Mills Ltd. (supra), Darbara Singh (supra) and Kishore
Chand Samal (supra) and High Court of Delh: in BSES
Yamuna Power Ltd. (supra) spoke that case of an
employee, appointed for a specific period' which was
extended from time to time, would be covered by the
exception contained in sub-clause (bb) of Seﬁ;tlon 2(00)
of the Act, in case his services are dispensed with as
a result of non-renewal of the contract of employment
between him and his employer, on its expiry or termination
of the contract of employment in terms of a stipulation
contained in the contract of employment in that behalf.
The law, so laid, holds the water and would be applied
to the case of the claimant.

28. At the cost of repetition, it is sald that the

claimant was not appointed against S.P. Marg project for
specified period. No evidence has come over the record
that services of the claimant came to an end as a result
of non renewal of the contract of employment on its
expiry or it were terminated as per stipulation contained
in the contract of employment. For application of the
provisions of sub-clause (bb) of clause (00) of Section
‘2 of the Act, the management is under an obligation to
show that the engagement of the claimant was not for
casual works on daily wages. Non renewal of contract
of employment presupposes an existing contract of
employment which is not renewed. Even in respect of
a daily wager a contract of employment may exist, such
contract being from day to day. The position, however,
would be different since such contract is in r'pahty,
camouflage for 2 more sustammg nature of arrangement,
but the mode of daily wager is adopted so as to avoid
rigors of the Act. Therefore, it is concluded thatl sub-
clause (bb) of clause (00) of Section 2 of the Act.does
not contemplate to cover cortract such as of a daily

wager and is rather mtended to cover more generai
clause of contracts where regular contract of employment
is entered into and the termination of service is because
of non renewal of the contract. Therefore, sub-clause
(bb) of clause (O0) of Section 2 of the Act cannot be
pressed into service by the management to espouse its
case. In view of all these facts, it is clear that management
cannot avail benefit of sub-clause (bb) of Clause (00)
of Section 2 of the Act and termination of the service

of the claimant amounts to retrenchment.

29. In his_testimony claimant projects -that
retrenchment compensation was not paid to him. Shri
Jagdish Prasad speaks on the same lines in his affidavit
Ex.MW-1/A. For sake of convenience paragraph |8 of
his affidavit reads thus :~— -

"That the services of the workman was retrenched
as per office memorandum dated 1-12-2000 which
itself states that the workman concemed is given
one month's notice on account of retrenchrent
under section 25F of the ID Act, 1947. The
workman was given one months notice in writing
indicating reasons for retrenchment”,

30. As indicated above, Shri Jngdtsh Prasad simply
spells that one months notice was given to the claiman.
He nowhere unfolds that retrenchment compensation
was paid to him. On that issue the claimant is much vocal
when he swears in his affidavit that he was not given
retrenchment compensation. Section 25F of the Act
postulates three conditions to be fulfilled by an employer
for effecting a valid retrenchment namely:—(a) one
month's notice in - writing indicating reasons for
retrenchment or wages in lieu of such notice, (b) -
payment of compensation equivalent to 15 days average
pay for every completed year of continuous service or
any part thereof in excess of 6 months, and (c) notice
to the appropriate Government in the prescribed manner.
Negative language used in section 25F of the Act
imposes a mandatory duty on the employer which is a
condition precedent to retrenchment of workman.
Contravention of mandatory requirement of the section
would invalidate retrenchment and render it void ab
initic. When these mandatcry requirements are not
complied with, the retrenchment of the claimant cannot
be upheld. Consequently I am constrained to conclude
that retrenchment of the claimant is violative of the
provision of Section 25F of the Act. Reference can be
made to the precedents in Auro Engineering (Pvt.) Ltd.,
Nasik (1992 Lab. 1.C. 1364) and Oltur Regional lmMon

-Diamond Manufacturing Industrial Co-op. Socaety Ltd.

[1993 {1I) LLJ 174],

31.-Claimant claims reinstatement of his services
with the management. It is not his case that at the timc
of his engagement recruitment rules were-followed. No
evidence was brought over the record to show that
public advertisement was iven, inviting public at large
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. mﬂﬁmﬁ fettor was issued in his
me, but this-ctilm slesoproved to be wrong. He could
ptomthdppomhwbefmeme'l‘nbmal
it is apparent dat the-clsimant made wrong statement
sn above counts. He fuiled to establish that he was
ppointed 25 & motoc lmey driver in consonance with
> recruitment wiles. There is a complete vacuum of
cvidence that e clalmant took test and faced interview
for his seleetion, It has ot been projected by him that
at the time of kig sclection norms of reservation policies
» followod. Ttiias alsonet been shown that candidates
iof minor comesunitios-were also considered and appointed,
when he. was selested for appointment with the
management: Thierefore, out of the facts projected by the
claimant, it nowiieas-comiss over the record that procedure
prescnbedformdwpostohregularmowr
lorry driver was followed.

wmpmuywm«uybeenmedelﬁ:erferamk
of temporary or casual nature or temporarily for work of
a permanont natire, but u permanent workman is one
who is engaged in a woik of permanent nature only. The
distinction between permanent workman engaged on a
work of permanent nature and a temporary workman
engaged on a werk of permanent nature is, in fact, that
a temporary workman is engaged to fill in a temporary
need of extra hands of permanemt jobs. Thus when a
workman is eagaged on a wark of permanent nature
which lasts twoughout the year, it is expected that he
would continue there permancntly unless he is engaged
to fill in a tempbrary need. In qther words » workman
is entithed to expect permanency of his service. Law to
tluseﬂ’ectwuhidbytl\eApGxCominJuwamSugc
Mills [1961 (1¥ELJ 649).

33. Some casual werkmen employed in a Cantoen,
raised demand of permaneacy in service. Tho Tribunal
directed that from particular date they should be treated
as probationer and appointed in permanent vacancy
without going into the question as to whether more than
permanent workmen were necessary to be appointed in
the canteen, over and above the existing permanent
sirongth to justify the making of the casua! workman as
permanent, where they were working. Neither there was
any permanent vacancy in existence nor the Tribunal
directed for cremtion of new posts. When the matter
reached the Apex Court, it was announced thmt the

The workman may be made permanent only against
permanent vacancies and not otherwise, announced the
Apex Court in Hindustan Aeronautics Limited Vs. their
workmen [1975 (11) LLJ 336].

32. A 'soasionsl werkman” is engaged in a job
which lasts during @ peiticulsr season only, while a

Tribunal was not justified in making these directions.

34. In Uma Devi [2006(4) SCC 1] the Apex Court
considered the proposition as to whether the persons
who got employment, without following of a regular
procedure or even from the back door or on daily wages
<can be orderedtobemdepennanent in their posts, to
prevent regular rec st to the posts concemned.
Catena of decisions o¢r the subject were considered
and the court declined tie submissions of the workmen
to be made permanent on the post which was held by
them in temporary or adhoc capacity for a fairly long
spell. The Court ruled thus:

"With respect, why should the State be allowed
to depart from the normal rule and indulge in
-temporary employment in permanent posts? This
Court, in our view, is bound to insists on the State
making regular and proper recruitments, and is
bound not to encourage or shut its eyes to the
persistent transgression of the rules of regular
recruitment. The direction to make permanent—the
distinction between rcgularization and making
permanent, was not emphasized here—can only
encourage the State, the modal employer, to flout
its own rules and would confer undue benefits on
a few at the cost of many waiting to compete. With
respect the directions made in Piara Singh [1992(4)
SCC 118] is to some extent inconsistent with the
conclusion in para 45 of the said judgement
therein. With great respect, it appears to us that
the last of the directions clearly runs counter to
the constitutional scheme of employment
recognized in the earlier part of the decision.
Really, it cannot be said that this decision has laid
down the law that all ad-hoc, temporary or casual
employees engaged without following a regular
recruitment procedure should be made permanent.”

35. Taking note of some of recent decisions, the

Apex Court held that the State does not enjoy a power
"to make appointments in terms of article 162 of the

Constitution. The Court quoted its decision in Girish
Jyanti Lal Vaghela [2006 (2) SCC 482] with approval,
wherein it was ruled thus.

"The appointment to any post under the State can
only be made after a proper advertisement has
been made inviting applications. from eligible
candidates and holding of a selection by & body
of -experts or a specially constituted committee
whose members are fair and impartial through a
written examination or interview or some other
rational criteria for judging the inter se merit of
candidates who have applied in response to the
advertisement made. A regular appointment to the
post under the State or Union cannot be made
without issuing advertisement in the prescribed
manner which may in some cases include inviting
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applications from the employment exchange, where
eligible candidate get their names registered. Any
regular appointment made on a post under the
State or Union without issuing advertisement
inviting applications from eligible candidates and
without holding:a proper selection where all eligible
candidates get'a fair chance to compete would
violate the guarigtee enshrined under article 16 of
the Constitution.

36. In P. Chandra Shekhara Rao and Others {2006

(7) SCC 488] the Apex Court referred Uma Devi’s Case
(Supra) with approval. It also relied the decision in a Uma

Rani {2004 (7) SCC 112] and ruled that no regularization -

is permissible in exercise of statutory powers conferred
in Article 162 of the Constitution, if the appointments
have been made in contravention of the statutory rules.
In Somveer Singh {2006 (5) SCC 493] the Apex Court
ruled that- appointment made without following due
procedure cannot be regularized.

37. In Indian Drugs Pharmaceuticals Ltd. [2007 (1)

SCC 408) the Apex Court retreated the law laid down in -

Uma Devi’s case (supra) and announced that the rules
of recruitment cannot be relaxed and court cannot direct
regularization of temporary employees de hors the rules
nor can it direct continuation of service of a temporary
employee whether with a casual, Ad-hoc or daily rated
employee or payment of regular salaries to them. In Daya
Nand [2008 (10) SCC 1] the Apex Court ruled that menace
of illegal and back door appointment compels the court
to rethink and in large sumber of subsequent portions the
court declared to entertain the claim of Ad-hoc and
temporary employecs for regularization of service saying
that theory of legitimate expectation cannot be fully
advanced by. temiporary, contractural or cawalmw

I was ruléd therein that claim of the claimants for

regularization of their job cannot be considered.
- 38. Now it would be considercd whether the
claimant could show that he was engaged on daily wage

basis in pursuance of recruitment rules applicable, to the

managoment. He had adopted a posture of silence on
this issue. On the other hand Shri Jagdish Parsad was
candid énough to say that the claimant was engaged de
hors the nules. It is evident that engagement of the
claimant was not in pursuance of the rules of recruitment.
In that situation it caimnot be said that his recruitment
was irregular, which can be regularized. In Uma Devi’s
case (supra) Apex cotift-dealt with appointment of casual
employees on two standards (1) irregular appointment
(2) illegal appointment. For irregular appointment where
the appointee have rendered 10 years or more service
in a duly sanctioned post the Statc was commanded to
take one fime measure to regularize there services but

in case of illegal appointee the court concluded that they -

have no right to continue in the service. The claimant
being an illegal appointee cannot claim a right to
continue in service of the management. Therefore 1 do

not find it to be a case for reinstatement of the claimant
in service.

39, Services of the claimant were retrenched wxdaout
payment of notice pay, and retrenchment compensation.
It is well settled that in a case of wrongful retrenchment,
dismissal or discharge, the nomal rule is to award
reinstatement. But where a case falls in any of the
exception to general rile, the industrial adjudicator has
discretion to award reasonable and adequate
compensation, in lien of re-instatement. Section 11A of
the Act vests the industrial adjudicator with discretionary
jurisdiction to give “such other relief to the workmen”
in lieu of discharge or dismissal as the circumstances
of the case may require, where for some valid reasons
it considers that reinstatement with or without conditions
will not be fair or proper.

40. The Apex Court,and High Courts dealt \mth the
issue of award of compensation in catena of decisions,
when reinstatement in service was not found expedient.
Those precedents may help the Tribunal in ascertaining
the quantum of compensation, which may be awarded to
the claimant. In S.S. Shetty [1957 (II) LLJ 696] the Apex
Court indicated some relevant factors which an adjudicator
has to take into account in computing compensation in

fien of reinstatement, in the following words:

“The industrial Tribunal would have to take into
account the terms and conditions of employment, the
tenure of service, the possibility of termination of the
employment at the instance of either party, the
possibility of retrenchment by the employer or
resignation or retirement by the workman and even
of the employer himself ceasing to exist or of the
workman being awarded various benefits including
reinstatement under the terms of fiture awards by
industridl Tribunal in the event of industrial disputes
arising between the parties in future .... In computing
the money value of the benefits of reinstatement, the
industrial adjudicator would also have to take into
account the present value of what his salary, benefits
etc. would be til} he attained the age of superannuation
and the value of such benefits would have to be
computed as from the date when such reinstatement
was ordered under the terms of the award.

Having regard to the considerations detailed above,
it is impossible to compute the money value of this
benefit of reinstatement awarded to the appellant with
mathematical exactitude and the best that any tribunal
or court would do under the circumstances would be to
make as cormect as estimate as is possible bearing, of
course in mind all the relevant factors pro and con”.

41. A Divisional Bench of the Patna High Court
in B.Choudhary (1983) Lab.1.1755 (1758) deduced certain
guidelines which have to be borne in mind in determining
the quantum of compensation viz. (i) the back wages -
receivable (i) compensation for deprivation of the job with
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i::ure prospect and obtainability of alternative
ployment; (iii) employee’s age; (iv) length of service
the establishment; (v) capacity of the employer to pay
d the nature of the employer's business; (vi) gainful
zmployment in mitigation of damages; and (viii)
ircumstances leading to the disengagement and the past
nduct. These factors are only illustrative and not
xhaustive. In addition. to the amount of compensation,
is also within the jurwdlctlon of the Tribunal to award
terest on the "amount: determined as compensation,
urthermore, the raté o&;uch interest is also in the
discretion of the Tribunal. Reference can be made to
Tabesh Process, Shivakashi (1989 Lab. 1.C.1887).
' 42.In Assam Oil Co. Ltd. [1960 (1) LLJ 587) the Apex
ourt took into account countervailing facts that the
ployer had paid certain sums to the workmen and her
wn eaming in the alternative employment and ordered
t "it would be fair and just to direct the appellant a
ubstantial sum as compcnsatlon to her". In Utkal
achinery Ltd. [1966 (1) LLJ 398] the amount of
ompensation equivalent to two year salary of the
mployee awarded by the Industrial Tribunal was reduced
y the Supreme Court to an amount equivalent to one
ear salary of the employee in view of the fact that she
been in service with the employer only for 5 months
d also took into consideration the unusual manner of
Er appointment at the instance of the Chief Minister of
he State, In A K. Roy [1970 (1) LLJ 228] compensation
¢quivalent to two years salary last drawn by the workmen
as held to be fair and proper to meet the ends of justice.
n Anil Kumar Chakaraborty {1962 (1) LLJ 483] the Count
onverted the award of reinstatement into compensation
f a sum of Rs.50000 as just and fair compensation in full
tisfaction of all his claims for wrongful dismissal from
rvice, In O.P. Bhandari [1986 (II) LL} 509], the Apex
ourt observed that it was a fit case for grant of
ompensation in view of reinstaternent. The Court awarded
ompensation equivalent to 3.33 vears salary as reasonable.
M.K. Aggarwal [1988 Lab. 1.C.380], the Apex Court
ough confirmed the order of reinstatement yet restricted
e back salary to 50% of what would otherwise be

yable to the employee. In Yashveer Singh [1993 Lab.I.C..

} the court directed payment of Rs.75000 in view of
instatement with back wages. In Naval Kishor [1984 (II)
LJ 473] the Apex Court observed that in view of the
pec1al circumstances of the case adequate compensation
0uld be in the interest of the appellant. A sum of Rs. 2
c was awarded as compensation in lieu of reinstatement.
n Sant Raj [1985 (II) LLJ 19] a sum of Rs. 2 lac was
warded as compensation in lieu of reinstatement. In
handu Lal {1985 Lab.L.C, 1225] compensation of Rs. 2
ac by way of back wages in lieu of reinstatement was
warded. In Ras Bihari [1988 Lab.1.C.107] a compensation
f Rs.65000 was granted in lieu of reinstatement, since the
ployee was gainfully employed elsewhere. In V.V, Rao
1991 Lab.1.C.1650] a compensation of Rs. 2.50 lac was
warded in lieu of reinstatement.

43. As referred above the claimant rendered 240
days continuous service for 10 consecutive calendar
years. On 8-10-1990 the claimant was about 24 years of
age. After rendering service with the management he
reached the age of 34 years. By now he became overage
and cannot get a job with any public sector undertaking
or government department. His services with the
management were found to be good and satisfactory.
Considering all thesenfacts and the circumstances that
retrenchment compensation was not paid to him, 1 am
of the view that a compensation of Rs. five lacs, in lieu
of reinstatement in service, would meet the ends of the
justice. Accordingly, the claimant is held to be entitled
to compensation of a sum of Rs.five lacs from the
management in lieu of his reinstatement. An award is,
hereby, passed. It be sent to the appropriate Government
for publication.

Dated : 30-3-2012 .
Dr. R. K. YADAYV, Presiding Officer
¢ faeeht, 9 =, 2012
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New Delhi, the 9th May, 2012
$.0. 1879.—In pursuance of  Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central

Government hereby publishes the Award (Ref. No. CGITA
of 407 0f 2004 New, ITC 71/2001) of the Central Government

Industrial Tribunal/Labour Court, Ahmedabad (Gujarat) as

shown in the Annexure, in the Industrial Dispute between
the management of State Bank of India and their workmen,
received by the Central Government on 9-5-2012

[No. L-12012/513/2000-IR.(B-I)]
RAMESH SINGH, Desk Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
AHMEDABAD

Present

Binay Kumar Sinha,
Presiding Officer,
CGIT-cum-Labour Court,
Ahmedabad, Dated 29-3-2012
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Reference : CGITA of 407 of 2004 New
Reference : ITC. 71/2001 (Old)

The Chief Manager,
State Bank of India,
Gujarat Vepari Mahamandal-
Audhyogik Branch, Odhav Road,
Ahmedabad (Gujarat)- 380001
And their workman
Shri Dabhi Kanaji Ramaji,
Through General Secretary,
Gujarat Shramjivi Parishad, -
Nr. Dwarkanath Hindi Higher Secondary School,
Gujarat Vepari Mahamandal, Tolnaka, Odhav Road,
Ahmedabad (Gujarat}-382430. ... Second Party

...FirstParty

For the first party Shri Bhusan K. Oza, Advocate

For the second party Shri R.B. Chaudhary, Representative
of Gujarat Shramjivi Parishad
AWARD

Considering the Industrial Dispute exits between the
émployer in relation to the management of State Bank of
India and their workman the appropriate Government/
Central Government, Ministry of Labour, Shram Shakti
Bhavan, Rafi Marg, New Delhi by its order No. L-12012/
513/2000/IR (B-1) dated 8-8-2001 ill exercise of power
conferred by clause (d) of sub-section 1 and sub section 1
Aof Section 10 of the ID Act, 1947 referred the dispute for
adjudication to the Industrial Tribunal, Ahmedabad (Gujarat)
on formulating the terms of reference under the schedule
as follows. ,
' SCHEDULE _
“Whether the demand of Gujarat Shramjivi Parishad,
Ahmedabad for reinstatement with full back wages

along with continuity of service and all consequential

benefits in respect of Shri Dabhi Kanaji Ramaji by
the management of State Bank of India is justifies? If
so, what relief the concerned workman is entitled?"

(2) Both the parties the management and the
workman through his union were sent notices
for appearing in the case and filing respective
pleadings. Consequent upon receiving the
notices both parties appeared and file respective
pleadings. The second party workman through
his union filed statement of claim at Ext. 4 and
management of the first party also filed written

-statement at Ext. 5. '

(3) The case of the second party as per statement
of claim is that he was working as peon in the
office of the first party Bank since 15.10.1996, he
was working as permanent employee. There was
no cause of complaint regarding his work,

sincerity and devotion to duty. He was being
paid Rs. 70 per day by the first party as per
minimum wages prevailing. He was working daily
for 12 hours and if any workman denied to work
for 12 hours then the officer were giving torture
to terminate from service of such workman. So
this workman could not lodge any complaint
against the first party company before
appropriate authority due to fear of service and
rude behavior of the Bank. Further case is that
he was not paid earn leave, festival advance,
bonus, over time dues for extra works and so he

~ decided to fight against management of the first

)

party for his demands through union. Thereafter
the management of first party removed the
workman from service by oral termination order
w.e.f. 31-1-2000. Further case is that while was
terminating from service no notice of
retrenchment or notice pgy etc were given to
him which are violative the provision of section

25 (F), 25(G), 25 (H) of ID Act. Further case is -

that the-workman had completed 240 days in
every calendar year during services., But even
then the first party has not considered the

workman as its permanent employee and thus -

violated the principle of natural justice against
the second party workman. On these grounds
relief have been sought for declaring the
termination of. the second party w.e.f. 31.01.2000

illegal and for reinstatement with full back wages-

and continuity of service with all consequential
benefits and also awarding cost of Rs 2000
against the first party and to any other relief to
which the second party is found entitled.

The case of the first party pleading inter-alia as
per written statement at Ext, 5 is that the demand
raised by the workman through its union has no
leg to stand, the reference is not maintainable,
neither the workman nor his union has any cause

of action. Denying to the allegation made as per -

statement of claim, it is the case of the first party
that workman was called on to do work as stop
gap arrangement whenever the 4th grade
employee was absent or went on leave. It has
been denied that the second party workman was
working as permanent employee in the Bank and
it has also been denied that he was getting Rs.
70 per day towards his wages. It has also been
denied that the second party workman was
forcefully taken work for 12 hours, It has been
also been denied that by giving threatening 12
hours work was taken from him. It has also been
denied that the second party workman was
removed form work from 31.01.2000. It has been
denied that the workman ever completed 240
days of work in any calendar year. It is the case
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of the Ist party that the workman was working

on daily rated labour and was casually called to
do work whenever requirements arose and that
he never completed 240 days of work in any
calendar year and so he was not required for
giving retrenchment notice or notice pay or for
following provision of section 25 (F) or 25 (G) or
25 (H) of the 1D Act. On ihese scores prayer has
been made to dismiss this réference since the
workman is not entitled to get any relief.

‘In view of the pleadings of the parties following
issues are taken up for decision in this case.

ISSUES
Whether the reference is maintainable?

Has the second party got valid cause of action in
this case?
Whether the second party workman has
completed 240 days of work in calendar
year preceding his removal from work w.e.f.
31-1-20007 )
Whether the demand raised by the Gujarat
Shramjivi Parishad, Ahmedabad for reinstatement
with full back wages along with continuity in
service and all consequential benefits to the
second party workman Shri Dabhi Kanaji Ramaji
is justified?
Whether the second party workman is entitled to
get any relief in this case.
What order to be passed? -

FINDINGS
ISSUENO. I
The second party has lead oral evidence in this
case at Ext. 12 the workman Shri Dabhi Kanaji
Ramaji examined himself and deposed that from
15.10.1996 he was working as peon in SBI, Odhav,

Ahmedabad and he was paid Rs. 70 per day by
Bank, he was called for work on off day also, he

- was not getting equal leaves then that of other

Bank employees, he was not paid overtime wages
for working on off days, he was being paid salary
through cheque before computerization of the
bank and thereafter his salary was deposited in
his Bank account. He proved his signature on the
statement of claim Ext. 4 he also proved the notice
issued to bank for his reinstatement at Ext. 7
containing his signature on the notice. Ext. 8 isan
acknowledgement receipt by the bank as to the
said notice. He was thoroughly cross-examined
by the lawyer of the first party wherein he admitted
that he was not appointed according to Bank
Rules and Regulations but he was called for
service and reiterated that he was working on
permanent post. He admitted that when he was

working, there were 4 permanent peons in the Bank.
He also admitted that he was getting less wages/
salary then permanent peons. He also admitted
that he did not make any written application for
other rights. He denied that he abandoned his
service in September-97 and rejoined his service
in the Bank in April-98. He also denied that he
was only provided work, when permanent peons

-were on leave or they were sick or transfer of

peon or there is a load of work. He also denied
that he never completed 240 days continuous
working in any year. Further admitting that he has
no evidence to show that he worked for 240 days
in calendar year. His further evidence is that his
working days were determined on the basis of
salary paid to him by the Bank and that evidence
regarding 240 days working is laying with the
Bank. He claimed that his working days may be
determined with the amount deposited in
passbook. His further evidence is that he has not
been given certificates regarding his work by the
Bank, presently he is unemployed and not in
gainful employment. His family consists of 6
members. On behalf of the second party no any
pursis was filed demanding for production of
documents from Bank. More so, no any
documents has been filed on behalf of the first
party Bank to refuse the claim of the workman
that he completed 240 days of work in every
calendar year. Even the Ist party Bank did not
adduce any oral evidence in support of written
statement at Ext. § and for denying the claim of
second party workman as per his evidence at Ext.
12. The claim of the workman as per evidence that
all the docuiments are with the Bank to show that
he worked for more than 240 days in catendar
year and that the payment of his wages in his SB
Pass Book go to support his such ¢laim could not
have been denied by the first party Bank though
no demands made on behalf of the second party
for production of document but in this regard the
first party Bank has also failed to discharge such
subsequent onus to discredit the claim of the
workman that he never completed 240 days of
work in calendar year.

On behalf of the second party case law has been
cited reported in case of State of Gujarat and
Another V/s Jitendra M. Raval & Another 2009
{1) Gujarat Law Reporter page 594 wherein it has
been held if workman has not been given any
documentary evidence by employer, employer
has to disprove the facts came on record in oral
evidence of workman. The concem workman in
his evidence at Ext. 12 has claimed that he was
continuously working in the Bank and had also
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completed 240 days of work in every calendar
year and thus initial onus by the workman has
successfully been discharge in proving that he
completed 340 days of work in calendar year
preceding his termination by the first party Bank.
So the onus shifted upon the first party Bank to
refuse such claim of the workman by adducing
documentary evidence like payment vouchers,
Bank account of the workman and other paper to
show that the second party workman never
completed 240 days of work in any calendar yesr,
In absence of any evidence on behalf of the first
party Bank, the oral evidence of the second party

workman has to be accepted that he completed -

240 days of work in calendar year. So when the
workeman had completed 240 days of work in every
calendar year including in the calendar year

preceding his termination w.e.f. 31-1-2000, there -

was requirement by the first party Bank to send
retrenchment notice under Section 25 (F) of the
1D Act or notice pay in lieu of retrenchment notice
to the workman as per rule. The case law relied
upon by Shri B.K. Oza, Advocate for the first party
reported in 2006 LLJ Supreme Court 268 in the
case of Surendranagar Panchayat and another and
Jethabhai Pitambarbhai does not go to support

the contention of the first party because second

party has initially discharged his onus of proving
that he completed 240 days of work preceding his
termination. Subsequent onus to disprove such
position is upon the first party Bank but the first
party Bank failed to discharge this onus.

For the reasons noted above, I find and hold that

the second party workman Shri Dabhi Kanaji
Ramaji completed 240 days of work in year
preceding his termination. This issue is therefore
decided in favour of the second pany workman,
ISSUENO.IV& Y

Even though the workman completed 240:days of

work in some calendar years preceding his
termination that by itself the workman or its union
shiall have no right to demand for reinstatement
with full back wages on violating provisions under
Section 25 (F) of the 1D Act, by the employer first
party Bank, because workman was daily rated
worker and had not been appointed as per rules
and regulations of the Bank, his wage were being
paid on caiculating days of work @ Rs. 70 perday
so it has to be bourn-in-mind that the category of
the second party workman was of daily rated
worker. and not as that of regular employee
appointed as per rules and regulation of the Bank.
The Hon'ble Supreme Court in its decision in the
case of Senior Superintendent, Telegraph
(Traffic), Bhopal Vs Santoosh Kumar Seal reported
in 2010 (0) GLHEL-SC48255 has opined that in

1792GW12—18

such case where the workman is said to have
completed 240 days of work as daity rated worker
instead of reinstatement, he should be awarded
compehsation that would subserve the ends of
justice. So, in view of the aforesaid case law of
Hon'ble Apex Court the demand of Gujarat
Shramjivi Parishad, Ahmedabad for reinstatoment
of workman with full back wages along with
continuity in service and ail consequential
benefits in respect of Shri Dablsi Kenaji Ramaji by
the management of State Bank of india is not st !l
justified. This issue is therefore decided against
second perty. Further considering issue No..V as
- to whether the workman is entitied to get any
relief, | fmd and hold that since the workman had
completed 240 days of work in the year preceding
his termination. So, he is entitled to get
compensation from the first party Bank and
considering the rature of the case and the tenure
of the work of the second party workman an
amount of Rs. 10,000 is awarded to the second
party workman byway of compensation.
ISSUENo. L1l & V1

In view of the findings given to issue No. I11, IV, V
in the foregoing paragraph, I find and hold that
the reference is maintainable and the second party
has got valid cause of action to raise dispwse and
he is entitled to get compensation of Ke. 16,000
from the first party. This sefovenrs is allowed in
part. The first party is directed to puy
compensation of Rs. 10,000 to the secomd party
workman Shri Dabhi Kanaji Ramaji through his
union Gujarat Shramjivi Parishad, Ahmedabad
within 60 days of receipt of this-award. Failing
which the amount of compensation shall carry -
interest @ 9% per annum.
This is my award,
BINAY KUMAR SINHA, Presidmg Officer

¢ fewsht, 9 w8, 2012

W, 1880, 3N frng srfufrm, 1947 (1947
H 14) ¥ 9 17 B JT0 F, F30 WHER wofm v
% ¥ v @ vag Pl ok o8 wen @ W,
sy ¥ Pt sidfe g F S wen shife
Ffy s e, 9% B TEe (S wEA 90/2006)
* v we §, ﬁmwﬂw-m 2012:51
W 3N N

(€. TA-12012/118/2006-3 3R (W-1)]
New Delhi, the 9th May, 2012

.. S50 1880.—In pursuance of Section 17 of the Industrial
Disputes Act, 1947 (14 of 1947), the Central Government

(16}
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by publishes the Award (Ref. 90/2006) of the Central
overnment Industrial Tribunal-cum-Labour Court, Chennai
shown in the Annexure, in the industrial dispute between
¢ management of State Bank of India and their their
orkman, received by the Central Government on 09-05-
12.
|
,; [No-L-12012/1182006-IR(B-)]
f. RAMESH SINGH, Desk Officer
; ANNEXURE
BEFORE THE CENTRAL GOVERNMENT
! INDUSTRIALTRIBUNAL-CUM -LABOUR COURT,
* - CHENNAI
| Moaday, the 30th April, 2012
Present : A.N.JANARDANAN, Presiding Officer
| Industrial Dispute No. 90/2006

' (in the matter of the dispute for adjudication under
¢lause (d) of sub-section (1) and sub-section 2 (A) of

tion 10 of the Industrial Disputes Act, 1947(14 of 1947),
between the Management of State Bank of [ndia and their
Workman)

#ri M. Gowrishankar st Party/Petitioner
EL Vs.
). The Dy. Genera! Manager (SME) : 2nd Party/
~ State Bank of India 1st Respondent
Local Head Office '
Circle Top House
- No. 16, College Lane
- Chennai-600006
2. The Asstt. General Manager : 2nd Party/
' State Bank of India 2nd Respondent
Mylapore Branch
~ Chennai -600004
IPPEARANCE::
For the 1st Party/Petitioner . Sri S. Ayyathurai,
! Advocate
For the 2nd Party/1st & 2nd Mngmt : M/s.T.S.
1 Gopalan
& Co,,
Advocates

AWARD

_ The Central Government, Ministry of Labour vide its
iOrder No. L-12012/118/2006-IR(B-I) dated 04-12-2006
referred the following Industrial Dispute to this Tribunal
for adjudication.

The schedule mentioned in that order is :

““Whether the action of the Management of State
Bank of India in imposing the punishment of removal
from the services of Sri M. Gowrishankar with effect
from 03-04-2006 for the charges levelled against him
is just and proper?" If not to what relief is the
applicant entitled t0?” :

2. After the receipt of Industrial Dispute, this Tribunal
has numbered it as ID 90/2006 and issued notices to both
sides. Both sides entered appearance and filed Claim
Statement Counter, Statément and Reply Statement as the
case may be.

3. Brief averments in the Claim Staternent necessary
for discussion are as follows :

The Petitioner-Daftry under the service of the
Respondent for 20 years has had preferred
complaints in respect of certain illegal acts of
Mahalingam, Asstt. General Manager of the
Respondent Bank regarding incurring of trregular
expenditure by misuse of public money. He also
submitted letter on 23-08-2002 pointing out the
“irregularities. But no action was taken by the
Management. Instead it was booking the petitioner
- with charges in a vindictive manner, On 15-07-2004
the petitioner under a bonafide belief installed the
photograph of Dr. Ambedkar in the Adyar branch
of the bank. The Management called upon him to
explain by saying by the act, the ambience of the
hall was spoiled. He replied on 21-07-2004 pointing
. out that he only installed the photograph of Dr.
Ambedkar, the founding father of the Constitution.
Thereafter the Management started harassing him
falsely in many ways. False remarks were rendered
in the Attendance Register. On 24-08-2004 under a
purported strike of employees to which he was not
party, Mr. Arun, Asstt. General Manager left the
place with key against which he complained on
25-08-2004, The petitioner was charge sheeted on
21-09-2004 for the incident on 15-07-2004. The
substance of the charges is that the petitioner left
the bank on 15-7-2004 without permission and came
back after 0300 PM with outsider which when
resisted by the Security Guards, the petitioner
shouted at them saying that he has had permission
from the Asstt, General Manager (AGM). The
petitioner got hit nails on the wall panel, damaged
property and the portrait of Dr. Ambedkar was
installed without permission, that on 19-07-2004,
the petitioner arranged 25 persons to arrive at the
branch and threatened AGM, the petitioner spoiled
image of the bank by instigating SC/ST Welfare
Employees Association, that on 02-08-2004, the
petitioner was in possession of bunch of pamphlets
to arrest DGM and AGM, left the branch premises
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earlier than regular time without permission on
various dates, he made alterations in the Bank's
Attendance Register and that'he entering into the
cabin of Mr, Prakash, Manager (Accounts)
threatened him for rendering remarks in the
Attendance Register against the conduct of the
petitioner. The charges are malafide and are denied.
The complaints filed by Mr. M. Chandran, and S.
Maheshwaran, Security Gaurds are false which are
not mentioned in the Charge Memo. They are mere
signatories to the complaints written in English
since they do not have working knowledge of
English. Their evidence in the enquiry is tutored.
The portrait of Ambedkar was fixed after oral
permission of AGM. The portrait was hung in an
already existing nail. Posters were pasted to take
action against the person who remarked that by
hanging the portrait of Ambedkar, the ambience of
the bank was spoiled. The enquiry was held in a
biased manner and in violation of the principles of
natural Justlce The finding is on perverse reasons.

The enquiry report in English though was
forwarded to him, his request for a Tamil version
was not considered and instead the proposed

punishment of dismissal from service was being .

imposed The same was modified into removal from
service with superannuatlon benefits as per order
dated 03-04-2006. In the guise of hanging of portrait
of Ambedkar as a misconduct, various charges were
being created against the petitioner in a vindictive
manner under an evil design and oblique motive
against the petitioner. The punishment imposed is
also grossly disproportionate requiring interference
under Section-11A of the ID Act. The petitioner is
now rendered jobless and is in distress. The
punishment is sought to be set aside and he be
reinstated.

4. The averments in the Counter Statement bereft of
uanecessary details are as follows :

The dispute is barred by resjudicata. The petitioner
tad threatened the physically challenged woman
with pouring of urine on her face and there was
punishment of stoppage of increment for 3 years
later reduced to 6 months on his expression of
regret. The petitioner’s conduct has been blemished
and in-disciplined. The petitioner was charge
sheeted for certain misconduct. An enquiry was
held. The petitioner defended the enquiry with full
opportunity and in the enquiry, Charge Nos. 1,2, 3,
4,5, 6, 8 and 9 were proved. Charge No. 7 was
partly proved and Charge No. 10 and Charge No.
11 were not at all proved. The Tamil version of the
enquiry report was given to him, In the appeal the
proposed punishment of dismissal was modified
ito removal from service. The petitioner kept on
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falsely complaining against the officials with ulterior
motives. It is denied that the petitioner obtained
permission for installation bf the portrait. The bank
has not created false recordls against the petitioner.
The petitioner was represented by a defence
representative knowing English. The petitioner
admitted that he amranged the display of the portrait.
‘The allegation of malafides and victimization by
the Respondent is rejected by the High Court. The
punishment awarded is commensurate with the
misconduct. The Management fost confidence in
the petitioner and severed him from service. The
petitioner is having employment as a Casual Worker
with an earning of Rs. 150/- per day. Taking into
account previous record of service of the petitioner,
the punishment is to be found proper. The reference
may be answered against the petitioner.

5. Inthe Reply Statement it is stated that an Industrial
Dispute has been raised against the stoppagé of increr:ent.
The extreme penalty imposed amounts to legal victimization.
Enquiry findings ate perverse. The petitioner is not gainfully
engaged presently.

6. Points for consideration are :

(i) Whether the removal from service of the petitioner
by the Management is legal and Justified?

() To what relief the petitioner is entitled to?

7. On the side of the petitioner, WW1 was cross-
examined consequent to filing affidavit in lieu of Chief
Examination and Ex. W1 to Ex. W60 were marked. No
evidence was adduced on the side of the Respondent. '

8. On the above material this Tribunal had passed an
award on 15-05-2009 where under it was held that the
punishment of removal from service of the workman Sri M.
Gowrishankar is just and proper and that he is not entitled
to any relief.

9. Aggrieved by the award the petitioner filed a Writ
Petition before the Hon’ble High Court of Madras numbered
as WP No. 21623/2009 in which as per order dated
15-09-2011 the Hon'ble High Court of Madras sct aside the
award and remitted the matter to this Tribunal for fresh
m:duauon.ltﬁuﬂmdn'ectedtheMmgamtosupply
the translated copies of the evidence and direcied this
Tribunal to complete the hearing and dispose of the matter
after due notice to both parties, of course both directions
ordered to be complied with within the definite time frame
and to submit final award for publication in the Gazette of
India. The other relevant observations made by the Hon'ble
High Court in its order remitting the matter to this Tribunal
are:

- “8. The Supreme Court has clearly held that after the
introduction of section-1 1A of the Industrial Dispuics
Act with affect froi 15-12-1971, the Labour Court
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has the power of an Appellate Court and it can also
re-appreviste the evidence and come to different
con¢lusion if the situation so warrants, The earlier
judgraent of the Supreme Court in Indian Iron and
Steel Company Limited and another v. Workmen, AIR
1958 SC 130 was. specifically held to be not holding
the field in view of the introduction of Section-11A

of the Indastrial ‘Disputes Act. Thé $cope of Section- -

11A of the Inclustrial Disputes Act came to be
explaimed by the Supreme Court in Workmen of
Firestone Tyre and Rubber Co. v. Management (1973)
1SCC813: 1973 1LLI278, The Supreme Courtinthe
said judgment has observed as follows :

...... The words “in the course of the
adjudication proceeding, the Tribunal is satisfied
that the order of discharge of dismissal was not
justified” clearly indicate that the Tribunal is
now clothed with the power to reappraise the
evidence in the domestic enquiry and satisfy
itself whether the said evidence relied on by an
employer establishes the misconduct alleged
against a workman. What was originally a
plausible conclusion that could be drawn by an
employer from the evidence, has now given place
to a satisfaction being arrived at by the Tribunal
that the finding of misconduct is correct. The
limitations imposed on the powers of the
Tribunal by the decision in Indian Iron & Steel
Co. Ltd. case, can po longer be invoked by an
employer. The Tribunal is now at liberty to

-consider not only whether the finding of

misconduct recorded by an employer is correct,
but also to diffor from the said finding if a proper
case is made out. What was once largely in the
-realm of the satisfaction of the employer, has
ceased to be s0, and now it is the satisfaction of
the Tribunal that finally decides the matter”.

“To come to a conclusion either way, the
Tribunal will have to re-appraise the evidence
for itself. Ultimately it may hold that the
misconduct itself is not proved or that the
misconduct proved does not warrant the
punishment of dismissal or discharge”.

“In other words, the Tribunal may hold that the
proved misconduct does not merit punishment
by way of discharge or dismissal. It can, under
such circumstances, award to the workman only
lesser punishment instead. The power to
interfere with the punishment and alter the same
has now been conferred on the Tribunal by
Section-11 A™.

— “9, Notwithstanding the fact that the CGIT held the
enquiry was fair and proper, it is incumbent upon
the CGIT to look into the evidence and come to the

conclusion as to the charges levelied against the
petitioner are proved or not. In the present case,
eleven charges were levelled against the petitioner
vide charge memo dated 21-09-2004. Subsequent
to the charge memo, the workman had given his

_explanation. Thereafter, an elaborate enquiry was
conducted. The enquiry proceedings were recorded
in Tamil and it runs into 277 pages. The enquiry
report submitted by the Enquiry Officer found that
charge Nos. 1 to 6 and 8 and 9 were proved, charge
No, 7 was partly proved and charge Nos. 10 and 11
were not proved. During the enquiry, the Enquiry
Officer examined not only the witnesses of the
management, but there were also four defence
witnesses”.

— “12, At this stage, Mr. Balan Haridas, learned
counsel for the petitioner submitted that the
Presiding Officer of the CGIT was not familiar with
Tamil and his mother tongue was Melayalam and
even during the proceedings the substance of the
evidence was stated before him but the translated
copies of the enquiry proceedings were not
available before him. Mr. K. S. Sundar, learned
counsel for the Respondent/Bank is unable to
controvert the said submission. Therefore, this
single fact is enough to set aside the impugned
award. When the Tribunals are constituted with
specific statutory power to go into the evidence on
record, the Tribunal should have called for
translated copies of the documents before satisfying
itse!f with reference to the legality of the evidence.
In the light of the above, this Court has no hesitation
to set aside the impugned award”. '

— “13, Mr. Balan Haridas, learned counsel appearing
for the petitioner submitted that instead of remitting
the matter for another round of litigation, this Court
can itself go into the evidence and render a finding”.

— *“14. But, in the present case, this Court is net
inclined to accept the said submission because this
CGIT never recorded any finding on the specific
misconduct alleged against the workman. In case
the CGIT has discharged its duty to some extent,
the question of reconsidering or looking into other
evidence omitted by the CGIT is possible, but for
the first time to plead the entire issue on meritsand -
going into the satisfaction of the materials would
amount to this Court usurping the powers of the
CGIT and hence, this Court is not inclined to accept
the.stand of the counsel for the workman”.

10. After remand both sides entered appearaneg
through new lawyers. Petitioner filed additional Claim
Statement. Respondent filed translated copies of evidence.
Petitioner filed another [A for directing the Respondent to

produce certain documents against which Respondent filed
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Counter. As per order dated 15-03-2012 on IA 14/2012 the
application to filed Additional Claim Statement and the
application for direction to produce documents by the
Respondent were dismissed. So much so the file Additional
Claim Statement though filed and finds incorporated in the
records is no longer a record reckonable for the purpose of
adjudication of this dispute. As it is, no fresh evidence has
been adduced which being beyond the scope of law and
procedure and the Hon’ble High Court’s order remitting
the matter for disposal afresh after completing the hearing
with due notice to both the parties. v

Points (i) and (ii)

11. The Industrial Dispute is against the removal from
service of the delinquent petitioner on the ground that the
enquiry was held against the principles of natural justice
and the finding vis-a-vis the reasons for the finding are
perverse. A perusal of the enquiry report, documents, the
rival pleadings of the parties and deposition of WW 1 goes
to show that neither the enquiry nor the finding or the
reason leading to the finding is perverse. The charges on
which the delinquent faced the enquiry were brought to
his notice vividly and the delinquent faced the enquiry
fully with the assistance of a defence representative. On
the culmination of the enquiry proceedings, he was
prowded with report of the enquiry in English version
though receipt of Tamil version is denied by the petitioner,
but which is denied by the Respondent. The petitioner
evidently was also personally heard before he was imposed
the punishment of dismissal as well as before the Appellate
Authority. It is after having given an opportunity of being
heard that the Disciplinary Authority passed the punishment
against him. The charges relate to the absence df the
petitioner, that is by leaving early, coming late and absenting
from the bank without permission of the bank, hanging of
portrait of Dr. Babasaheb Ambedkar without the permission
of the bank, keeping on complaining against the officials,
causing threatening of AGM, arranging 25 persons to arrive
at the bank branch, possession of pamphlets demanding
arrest of DGM. General Manager and Asstt. General
Manager, altering the bank's Attendance Register, himself
threatening the Manager (Accounts), etc. According to
the Respondent, dispute is barred by resjudicata. The
petitioner's conduct has been blemished and in-disciplined.
He kept on falsely complaining against the officials. The
installation of portrait of Dr. Ambedkar was not with
permission. The allegation of malafides and victimization
alleged against the Respondent is found against by the
High Court.

12. The petitioner has a further case that the extreme
penalty imposed amounts fo Tegal victimization whereas
according to the Respondent, the punishment awarded, is
commensurate with the misconduct and the Management
jost confidence in.the petltloner and so severed him from
service.

13.The sum and substance of the charges against
the petitioner is (a) that on 15-07-2004 the petitioner left
the bank premises at 02.00 PM without obtaining permission
and came back only at 03.00 PM with an outsider, (b) that
when the Security Guards resisted the entry of the outsider
the petitioner shouted at them and made a false statement
that permission was obtained from the AGM and managed
the entry of the outsider, (c) that the petitioner helped the
outsider to hit the nails on the wall panel and thereby caused
damage to the property of the Bank, (d) that the portrait of
Bharat Ratna Dr. Baba Saheb Ambedkar was instalied
without permission and when resisted by the Guards made
false statement that prior permission was obtained, (¢) that

- on 19-07-2004 the petitioner arranged to send 25 persons

to the branch and they threatened AGM and thereby
brought outsider pressure to prevent disciplinary action,

() that the petitioner spoiled the image of the Bank by
spreading wrong information and distorting the truth by
instigating the SC/ST Welfare Employees Association in
pasting the posters against the AGM, (g) that on
2-8-2004 the petitioner was in possession of bunch of
pamphlets to arrest DGM and AGM, (h) that on various
dates left the branch premises earlier than the regular
working hours without prior permission, (i) that the
petitioner made alteration in the Bank's Attendance Register
by overwriting the official noting and made false entries

thereby tampering official records, (j) that the petitioner

entered the cabin of Sri Prakash, Manager (Accounts)
during business hours and threatened him about his actions
about the marking of Attendance Register regarding early
departure from the office hours and (k) that the petitioner
arranged to threaten Mr. Jayaprakash, Manager (Accounts)
through Office Bearers of State Bank of India SC/ST
Employees Welfare Association. Out of 11 Charges (i) to
(vi), {viii) and (ix) were held proved by the Enquiry Officer,
Charge No. (vii) partly held proved by the Enquiry Officer
which the Appellate Authority held as not proved at all
and (x) and (xi) also niot held proved by the Enquiry Officer.

14. It was argued on behalf of the petitioner that the
charges were levelled against the petitioner because of his
having brought to notice the irregularities of the AGM, Sri
Arun to the higher authority. The irregularities so reported
as mentioned in Para-5 of the Claim Statement are (a)
regarding the so-called payment of Rs. 1,400 to one canteen
boy named Veeriyan and Rs. 700 appropriated every three
days for providing tea, etc. to the customers without there
being any canteen or any expenses actually incurred, (b)
regarding payment of money to one Muhu, Carpenter under
the guise of doing carpentry work after interior decoration

_in Adyar Branch done at the cost of Rs. 68.00 lakhs. The

payment has no basis, (¢) regarding payment of 80 litres of
diesel to an electrician contractor to tun the generator
during power cut even without any use of the generator in
the absence of disruption of power supply. So also payment
to the electrician under the pretext of buying bulb, chole.



4434 THE GAZETTE OF INDIA: JUNE 2, 2012/JYAISTHA 12, 1934

[Part 1ISEC. 3(ii)]

¢tc. The driver of the car engaged on contract bass is paid
ﬂaily under petty cash with no such payments having been
made to earlier drivers and payment of Rs. 50 per hour to
;luto Driver, Gurumurthy without any contract and without
ise of the Auto. The Management has not investigated
nto the irregularities. The petitioner caused to be sent
Lx.W40-Letter and Ex.W41-Complaint regarding the
rregularities and the said letters motivated the bank to
roceed against the petitioner inflicting gross punishment.
t is not stated by the witnesses, Security Guards who were
he outsiders that came to display the portrait on
5-07-2004. 1t is clear that the witnesses did not know who
anged the photo. So the complaint of the Security Guard is
alse. One Jayakumar in Service Branch brought the photo
ut no action is taken against him. The complaint was written
t1 Tamil originally but complaint in English was produced
E}vhich shows that the complaint is not really written by the
aker. In the absence of the original the same is devoid of
videntiary value and should not have been relied upon, It
annot be believed that the petitioner went out of the Bank
d brought the photo. The petitioner was inside the bank
pnly. There is no direct evidence to prove the incident.
Finding is perverse. AGM had orally granted permission to
the petitioner to do so. The vernacular complaints should
have found annexed as part of the English version of the
ame. Ex.W55-Letter dated 08-09-2006 issued by the
%ovemment of India permits display of portrait of Dr.
bedkar in Government Offices and Banks. There is no
E;I:is for the Charges. AGM has not stated that any outsiders
ave met him as arranged by the petitioner. Posters were set
p by the Union only but the petitioncr has been punished
or no reason. Petitioner has been punished in victimization
ut of fictitious charges. For attributing instigation on the
etitioner reliance is placed on preponderance of probability
y the Enquiry Officer. AGM did not say regarding the
ncident of threatening by the outsiders which case is spoken
o by PW7 only. The threatening words do not find a place
in the letter of the AGM and they appear only in his
eposition. Instances of petitioner’s leaving office earlier
inted out are in relation to and commercing from the month

f August 2004, There have been no show cause notices
ssued immediately for the several instances of leaving office
rior to that. There is no case of his having been warned
before. There is no evidence for tampering of records by the
petitioner and the same is based on surmise and conjectures.
harges are fictitious and the finding is perverse and the
ction is in victimization against the petitioner. Ex. W13 dated
14-08-1987 pales into insignificance by Ex. W55 by which
overnment has atlowed portrait of Dr. Ambedkar to be
anged in Banks and Offices: By lodging complaints against
e Bank’s irregularities petitioner having eamned the anger

r wrath of the higher officials he has been victimized. The
elevant witnesses viz. PW5 and PW?7 do not say petitioner
aving brought the outsiders or accompanied them. There
s noreply or denial of Ex. W4-Letter of the petitioner alleging
e AGM to have been making unnecessary remarks in the

|

Attendance Register against the petitioner. The Management
is vindictive. The Enquiry Officer proceeded on assumptions
and presumptions. The charges have not been proved.
Alternatively it is further contended on behalf of the petitioner
that assuming the worst against the petitioner the approach
in the matter of punishment has to be in a manner excluding
the infliction of the capital punishment of termination from
service. There is no heinous crime committed by the petitioner.
He is to be reinstated into service invoking Section-11A of
the 1D Act clothed with further authority gained from the
directions in the remand order for disposal of the matter after
fresh consideration on hearing of both sides.

15. On behalf of the petitioner reliance was placed on
the various decisions of the High Courts and the Apex
Court as follows in BHARAT HEAVY PLATES AND
VESSELSLTD. VISAKHAPATNAM VS. VELU THIRUPALI
SRI RAMACHANDRAMURTHY (1981-LAB-IC-651)
wherein Hon’ble High Court of Andhra Pradesh held “It is
equally true that the penalty imposed must be
commensurate with the gravity of the misconduct, and that
any penalty disproportionate to the gravity of the
misconduct would be violative of Art. 14 of the
Constitution”, The aforesaid judgment of the Supreme Court
in Bhagat Ram’s case AIR 1983 SC 454 : (1983 Lab IC 662)
(supra) is a clear authority for the proposition that the
State bound as it is by Arts. 14, 16 and 2 1of the Constitution
is without power to pick and choose at random any of the
punishments which the management may impose and its

_punishment should be proportionate to the gravity of the

proved misconduct, We agree that application of this new
constitutional principle should be cautiously done. We
may say normally a court under this doctrine should not
interfere with a departmental punishment except for
qualitative disproportionateness of the punishment. It
means that in our case the management cannot award to its
employees the extreme penalty of dismissal without
reference to the gravity and nature of the misconduct and
the circumstances under which the misconduct was found
to have been committed and without examining the
desirability and appropriateness of offering a chance to
the workman to repent his past and reopen a new life.

— R. M. PALANIAPPAN VS, THE TRANSPORT
COMMISSIONER, CHENNAI AND OTHERS
(2006-1-MLJ-48) wherein Hon:ble High Court of
Madras held “The extreme punishment of
dismissal from service imposed on the petitioner
is disproportionate for the reason that the main
object and thrust behind awarding of punishment
to an offender is only to mend him and not to
strangulate. Otherwise the very purpose of
awarding punishment would not be served” .

— SRI GANESAR ALUMINIUM FACTORY,
MADRAS VS. INDUSTRIAL TRIBUNAL,
MADRASANDANOTHER (] 983-LAB-IC-388}
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wherein Hon’ble High Court of Madras held
“Ultimately it may hold that the misconduct itself
is not proved or that the misconduct proved does
not warrant the punishment of dismissa! or
discharge. In other words, the Tribunal may hold
that the proved misconduct does not merit
punishment by way or discharge or dismissal. It
can, under such circumstances award to the
workman only lesser punishment instead”.

— GUJARAT STEEL TUBES LTD. VS. GUJARAT
STEEL TUBES MAZDOOR SABHA (1980-I-LLJ-
137) wherein Supreme Court held “But the jural
resolution of labour disputes must be sought in
the law-life complex, beyond the factual blinkers
of decided cases, beneath the lexical littleness or
statutory texts, in the economic basis of industrial
justice which must enliven consciousness of the’
Court and the corpus juris. So it is that we begin
with two quotations—one from the Old Testament
and the other from Gandhiji, the Indian New
Testament - as perspective-setters. After all,
industrial law must set the moral-legal norms for
the modus Vivendi between the partners in
management, namely, Capital and Labour. Cain
retored, when asked by God about his brother
Abel, in the Old Testament™. ‘

16. The contra arguments advanced on behalf of the
Respondent are that it is not disputed that the petitioner
has brought portrait of Dr. Ambedkar and hanged in the
Bank Hall -but his case is that he had obtained oral

permission, which is not true, What is objectionable is in-

disciplined and defied manner of putting up portrait. There
is no necessity of any outsider to be engaged if at all the
portrait was being displayed as an internal matter and if it

is with permission. Even under Section-11A it is not the

task of the adjudicatory tribunal to overrule the view of the
Enquiry Officer unless it is justified to do so. What is to be
looked into is not whether there is adequate evidence but
some evidence under which it could lawfully and
legitimately be held conclusively as to the misconduct
enquired into against the workman. There is no scope of
interfering with the punishment at this stage of the
consideration of the issue after remand from the Hon'ble
High Court. There is no victimization proved against the
Management. The charges stand fully proved and the
petitioner is to be found guilty. There is no malafides or
discrimination against the petitioner on any count. There
is no scope for interference with the finding or the
punishment imposed. There is no compassion to be shown

to the petitioner, which would only be out of place. The -

petitioner should not have indulged in the activities of
misconduct taking law into his own hands. The finding
and the punishment imposed are to be kept intact.

17. On behalf of the Respondent reliance was placed
on the following decisions in :

— FOOD CORPORATION OF INDIA WORKERS
UNION VS. FOOD CORPORATION OF INDIA
AND ANOTHER (1996-11-LLJ-920) wherein
Supreme Court held “the only question was
whether on- weighting the probabilities, the
materials placed by the petitioner was acceptable
or rendered probable. The Tribunal has
considered at length the minute particulars in the
case, in the light of the requirements of the
Evidence act, and has made much of the minor
lapses .in evaluating the probabilities. There are
vague generalizations and an unreal or impractical
approach to the materials available before it .

— TATAOILMILLS CO. LTD. VS.ITS WORKMEN
{1964-1I-LLJ-113) wherein Apex Court held “Sri
Menon contends that by parity of reasoning, in
cases where the employee is unable to lead his
evidence before the domestic tribunal for no fault
of his own, a similar opportunity should be given
to him to prove his case in proceedings before

‘the industrial tribunal. In our opinion, this
contention is not well-founded. The decision in
the case of Phulbari Tea Estate (vide supra)
proceeds on the basis which is of basic importance
in industrial adjudication that findings properly
recorded in domestic enquiries which are
conducted fairly, cannot be re-examined by
industrial adjudication unless the said findings
are either perverse, or are not supported by any .
evidence, or some other valid reason of that
character”.

" 18, The question as to whether or not the charges
have been proved is to be examined, Regarding Charge
No. 1 that is leaving of bank premises at 0200 PM without
permission and returning only at about 0300 PM, from the
evidence of PW1 and PW?2 it could be found proved that
the workman brought the outsiders to the branch on
15-07-2004 and that he was not inside the branch just before
0300 PM. Direct evidence though lacking, from
circumstantial factors centering around the incident and
spoken to by the witnesses it could be found to be so, Any
material logically probative to a prudent mind which is
reliable and credible can lead to such a conclusion.
Regarding Charge No. 2, that is shouting and making false
statements to the Security Guards, etc. there is the version

- of PW2 which is furnishing sufficient material, That portrait

was hung is virtually admitted by petitioner. That the AGM
had granted permission cannot be accepted because in

that case he would not have proceeded against the Security

Guard calling for explanation. Regarding Charge No. 3 that
the workman arranged hitting of nails and caused damage.
to the bank's property is proved from the evidence though
the extent of damage is not specified. Regarding Charge
No. 4, that is hanging of portrait of Bharat Ratna
Dr. Babasaheb Ambedkar without permission, the same



| R SO

436 THE GAZETTE OF INDIA: JUNE 2, 2012/JYAISTHA 12,1934

[ParT H—8kc. 3(ii)]

ewvidence of PW1 and PW2 amply support the charge to
ve been true apart from the virtual admission of petitioner.
egarding Charge No, 5, that the workman having arranged
to send 25 persons to the bank premises on 19-07-2004
hereof 2 persons alone have been permitted and they did
eaten the AGM, is supported by the evidence of PW5
d PW7 where the link and causation for such persons to
eet the AGM and have a talk with him about the action
thken against the workman from being the workman alone
ot be lost sight of, the for the fact that the said act is
ot, and cannot be occasioned without the nexus and
stigation from the part of the workman who is a member
f SEWA whose grievance was then sought to be
ssed. In order to appreciate the evidence it is pertinent
 note that in any testimony given by a witness there
ould normally occur margina! or discrepancies or
missions or in the case of a number of witnesses interse
eir versions which have to be ignored. In other words, in
e appreciation of evidence, allowances have to be given
marginal discrepancies or omissions in their evidence
hich is trite i law. It is also possible to rely onstatutory
resumptions available under the Indian Evidence Act.
%egard having had to the normal human conduct it is also
ly to be expected from the workman to have had recourse
o such a method of arranging by instigating the collected
nion persons to approach the AGM to ventilate his
ievances. So viewed also, the workman cannot be totally
stranger to the action. Regarding Charge No. 6 that is
goiling the image of the bank by spreading wrong
n

formation etc. and distorting the truth, it is explained by

¢ Circle CGM in his letter dated 27-07-2004 addressed to
EWA that it is unintentional and not meant as
isrespectful. The.objection was to the act of hitting nails
ausing damage in a place not intended for the purpose.

efence witnesses have not alleged any such disrespectful
omments couched by the AGM. The workman is proved
o have distorted truth to the dismay of the Management.
As to whether the workman instigated. In the pasting of
lposters it could well be presumed that he did it because for
ievery action on behalf of the workman thwarted by the
Union, his instigation is there which is lawful to presume.
Lawful presumptions duly drawn can be based for
discussing preponderance of probability. On a
ipreponderance of probability also Charge No. 6 could be
found proved. Charge No. 7 is not held proved by the
Appellate Authority. Regarding Charge No. 8, that is early
leaving of the office without permission of the bank, there
is PEX. 24 letter issued by PW6 to the effect that the workman
used to leave the branch around 0130-0200 PM daily and
not coming back after lunch which he did not choose to
correct in spite of being pointed out. That being the case a
disciplinary Register emerging formation and being
maintained because of the workman cannot be ruled out
and there is nothing unusual in it. Thus Charge No. 8 is
| also only to be held as proved. Regarding Charge No. 9,
that is making of alterations in the Attendance Register by

overwriting, on this aspect the version of the witnesses
viz. PW4, PW6 and PW6 of the management are only to be
believed. The misconduct is only to be held as proved.
There is no substance in the arguments of the petitioner.
The complaint regarding the alleged irregularities
discernibly is not against Sri Arun, AGM but was against
another AGM. Giving no reply to the complaint denying
the irregularities cannot be found material enough to hold
that the action against the petitioner is malafide. Charge
No. 10 and 11 have not been held proved by the Enquiry

19. A perusal of the relevant records would show
that the enquiry has been held properly and fairly. There is
no bias from the Enquiry Officer against the petitioner. The
finding is not perverse or illegal. The reasons for entering
the finding are also not perverse, There is no violation of
the principles of natural justice. As rightly argued by the
learned counsel for the Respondent, the punishment
imposed upon the petitioner is not for the hanging of the
portrait of Dr. Babasaheb Ambedkar but was for the in-
disciplined and defying manner in which it was done, The
case of the petitioner that the portrait was hung under the
permission of AGM is discernibly not true. That the
petitioner has been perennially negligent in attending to
duties by arriving late and leaving ecarly as well as by
remaining absent during working hours is duly proved.
That it was at the instance of the petitioner that 25 persons
arrived at the office of the AGM and two of them coming to
his room threatened him is proved. That the Attendance
Registers containing remarks against the petitioner
regarding the time of his attendance, leaving etc. from the

-bank noted by his superiors have been tampered with by

him is proved. That the petitioner threatened with pouring
urine on the face of a physically challenged female employee
and that he has been punished with stoppage of increment
for three years, later reduced to 6 months on his expression
of regret is admitted and proved. This fact holds out as a
record of his past misconduct. Though he has a case that
an Industrial Dispute has been raised against it, it could be
seen to be later in point of time than the presently disputed

. incident, the said incident having been occurred in the

year 2000. Thus, an ex-post fact legal action has been
projected by him as a shield to escape from his past
misconduct being considered against him in the charges in
the present enquiry. There need not be any reluctance to
find that all these activities of the petitioner delinquent
which were being committed by him deliberately
challenging the authorities and causing much concern to
the officiails and the Management do amount to
misconducts emanating from the petitioner.

20. The argument of the learned counsel of the
petitioner that the mere installation of a photograph of
Dr. Babasaheb Ambedkar cannot be reckoned as a
misconduct, while is not to be rejected, | am also to bestow
due importance to the argument of the learned counsel for
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the Respondent that what is offendmg was not the very
installation of the portrait of Dr. Ambedkar but the very
manner of the petitioner getting it done without the
‘permission of the Managemmt after causing the arrival of
outsiders into the bank without the permission and which
when resisted by the Security Guards, the petitioner’s
arranging it to be gotdonetellmgﬂiemﬂmhehadgotme
permission from the AGM, which is utter falsehood. The
further conduct of petitioner having arranged to cause the
arrival of 25 persons at the bank and threatening the AGM
by two of them, permitted to enter the room as a
consequence, is also a most deprecable and unbecoming

act on the part of the petitioner which goes against the

discipline and smooth management of the Respondent’
Bank. A remark allegedly made by the AGM which he does
not admit to have made in any bad sense by saying that
the installation of portrait of Dr. Babasaheb Ambedkar has
~damaged the ambience of the bank hall is also seen made -
useofbythepenhonerasasloganorweaponmbeused
against the AGM by causing 25 persons to arrive at the
bank and causé huntobeﬂu'eaienedbytwo amongthem
It is an act of distortion of truth

21. The petmoner has a case that the Respondem is
moving against him motivated by malafides and with an
object of victimizing him. Itis pointed out on behaif of the
Respondent that his contention does not hold good for
the reason that High Court has already found in the Writ
Petitions filed by the petitioner himseif that such allegations

are not true, Therefore, the case of the Respondent thatas -
regards such allegations, the dispute is barred by

resjudicata has to be upheld as true.

22, Whlleluntoholdonthemmmlsbeforemetlm
_the manner of enquiry and the finding in the enquiry are
valid and legal, what is further germane for considerstion
is whether the punishment imposed on the petitioner has

been disproportionate inviting interference by this Tribunal

under Section-11A of the Industrial Disputes Act.

23. Generally, no Industrial Tribunal shall interﬁm
with the punishment awarded by the Disciplinary Authority
unless it is satisflod that the punishment imposed is
shockingly disproportionate or that on the proved facts

mdchcmwuofﬂscm.mmmhmm :

have.imposed such a serious punishment. In this.case, the
punishment imposed was reinoval from service. Though,
this is sttacked as an instance of logal victimization by the
petitioner that cannot be sustained for any reason. Here

the Management was impoaing the punishment of semioval

for reason, inter-alla, that thero has been loss 6f confidence
in the employes. In the decision of the Supreme Couct in’
Kanhaiyalal Aggarwal and Others Vs. Factory Manager,
Gwalior Sugar Co, Ltd. (2001-11-LLJ-111), the Suprerne Cout
held that “what must be pieaded and proved to invoke the
aforesaid principle is that (f) the workman is holding-a
position of trust and confldence; (ii) by abusing such

1792 Gl/12—-19

i ppsttwn, he cormmts acts which result in. forfemng the
: sgme: and (iii) to ‘continue him in service would be

i enbﬂrassmg and inconvenient to the employer or would

'bp demmental to the discipline or security of the
bl nt. Ali these three aspects must be present to
y reinstaterent on ground of loss of confidence
u:tmmt be subjective based upon the mind. of the
| Ménagement. Objective facts Whlel?would lead o the
;definite inference of apprehension in the mind of the
iManagement regarding trust worthiness or reliability of
| the employee must be alleged and proved. Else, the right of
1mnstatement ordinarily available to theempioyec witl be -
lwu ,

24. From the above discussion, 1 reiterate the

| ‘:ocncluslon that the enquiry held against the petitioner is
: 'fair and proper. The finding that the workman is guiity of

:Charge Nos. | to 6, Charge No. 8 and 9 is just and proper.
'Mforeﬂ:efh:dmg‘lsoniytobeupheldasjustandproper

: _Pmiﬁitnssofomd

. .25, Cormng to the aspect of the pumshmem, the -
|qqesnon is whether the punishment of dismissal later
reﬁ;md to removal from service with. superannuation
;beneﬂts has been just and proper-and notdisproportionate -

-jto: the gravity of the offence?’ This aspect was once

|oq§mde;edmmeearkerawarddatedls-05 -2009, whichon

 [beling impugned before the Hon'ble High Court of Madras

m Writ Petition No. 21623/2009 settingasidethe award the
was remitted to this Trisemal forfeeshosmioration.

- this aspect the further Sowsmn s winther the
pubtishment aiready imposed roqeies 1o be-reoansidered
going by the ditection i the remand order. On behsiif of the
learned counsel for the petitioner it was argued that this

. Tribunal is clothed with authority to consider the aspect of

shment as.well because the Hon'ble High Court has .
hmudﬁedwmidemionmmmpnuin&emmorof

_ Mdilpoulofmembmwhichmordmgwﬂuw
- potinsel for the Respondent there is no such scope for

ﬁlﬁnncewi%hﬂwpmmubythh Tribunal at this
of the dispute after remand. Reliance was placed by
sides on a number of deciuonl which ‘have been

\Mﬂm

{128, Winmwedmdmuiduwudit

mfmd:hﬂpmmmhym of removal from service
Is pmly to be kept intact as being only just and fair for

:mmﬁomdthmmmmndwqm

On;thmmerthamdin_nquemofa

_"ofmﬂon'umm Courtof Madena n the

pnd order | s of the considersd view that on the further
tefined apgroach regarding imposition of punishment upon
s delinguent for proved misconduicts, gathered from the
peccab gllmpses mdpmtions contained in- the
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ecisions of the Apex Court-and other High Courts cited
upra | feel emboldened and justified in steering clear of
y thoughts in the direction why the petitioner shall not
given a lesser punishment than what was imposed on
im by way of removal from service which is nothing short
f capital punishment putting him in economic death. I am
ortified in being led to such a stand because of the
agnanimous spproach adopted by the Supreme Court in
ts decisions cited supra (1980-1-LLJ-137) wherein it has
ized “but from the jural resolution of labour disputes
be sought in the lawlife complex beyond the factual
linkers of desired cases, beneath the lexical littleness or
tatutory texts, in the economic basis of industrial justice
hich must enliven consciousness of the Court and corpus
uris”, the decision of the Hon’ble High Court of Andhra
radesh (1981-LAB-IC-651) wherein it is emphasized that
‘in our case the management cannot award to its employees
extreme penalty of dismissal without reference to the
vity and nature of the misconduct and the circumstances
under which the misconduct was found to have been
committed and without examining the desirability and the

repent his past and reopen a new life” and also the decision
of the Hon"ble High Court of Madras- (2006-1-MLJ-48)
emphasizing that “the main object and thrust behind
awarding a punishment to an offender is very to mend him
and not to strangulate. Otherwise the very purpose of
awnrding punishment would not be served”

27. On an enlightened.and more refined perceptions

¢ matter of punishment, taking a departure from the
i+ ...shment earlier imposed by me in the impugned and set
aside award, clothed with power and gaining strength from
the directions in the remand order and decisions. brought
to my notice as discussed above 1 feel that the petitioner
deserves to be given a modified lesser punishment than
the termination from service by way of dismissal modified
to removal with superannuatlon benefits. The punishment
order of the management is seen to be detaching the
workman from the disqualification of eligibility for future
employment. Though the management has a case that it
has lost confidence in him and he is being severed from
service, the said fact is actually not substantiated by the
bank though pleaded, but which is lacking in details. The
said aspect also shall stand actually proved by the
Management but not so6 done. The ground “loss of
confidence” for termination from service requires to be
cogently proved. The said aspect now falling for
consideration is to .be examined on wider views in the
context of the decisions relied on by the petitioner and
discussed by me supra. As argued by the learned counsel
for the petitioner the wogkman is not charged of a heinous
misconduct. He is only to be given a further chance by
reinstating and repent his past thereby enabling him to be
a righteous person. The punishments are generally meant
to mend the persons and not to strangulate them. Herein
by the impugned punishment the workman has been put to

MoEoch b 1 maw A TP )

appropriateness of offering a chance to the workman to

economic death. It is well to remember that no man is born.
criminal. But only circumstances may make him culpable.
When one is inherently or intrinsically with some inbom
traits of characters of blameworthy nature, regard having
had to that such persons if proved to have committed a
mlsconduct, unless given some chance to correct himself
and repent for the past a capital punishment, if imposed

- will be total miscarriage of justice which is not the purpose

of law and justice. ldiosyncrasies could be read in men

. -varying from person to person and different persons react
differently in a particular situation or incident. The conduct

of the workman amounting to misconduct towards the
superiors and the related acts moving with or motivating
the Association causing irritation and nuisance to the
conducive atmosphere and working of the bank, while has
to be strongly deprecated, yet he is to be visited with-the
sanction of law by a lesser punishment than the one
imposed on him, so as to give him an opportunity of
mending himself by pocketing the sufferings already
undergone by being deprived of his employment for quite
‘along time. Let his clamour for a reinstatement be approveds
by the management with magnanimous approach with fond
hope of he being corrected to serve himself and the
institution thereafter. The punishment on an overall
reconsideration and review, discernibly ‘falls under the
category of a punishment dlsproportmnate to the gravity
of the misconduct.

28. In the circumstances 1 hold that by setting aside
the punishment of removal from service, the petitioner be
reinstated into service forthwith without back wages but
with continuity of service and all other attendant benefits.
Let the forfeiture of the back wages be the punishment for
misconduct proved committed by him. Apart from that if -
once he is reinstated, thereafter the Management may keep
him under observation to ensure that he is punctual in his
duty and maintains discipline, peace and good behavior in
the bank and premises and that he mends himself as a true
and loyal employee to the satisfaction of the Management.
If, in the wake of his removal from service the:
superannuation benefits have already been disbursed to

-him, the same shall be appropriately adjusted after his
reinstatement into service.

29, The reference is answered accordin_gly.

(Dictated to the P.A., transcribed and typed by him,
corrected and pronounced by me in the open court on this
day the 30th April, 2012)

A.N. JANARDANAN, Presiding Officer
Witnesses Examined:
For the st Party/Petitioner : WW1, Sri M. Gaurishankar

For the 2nd Party/Management : None
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~ Documents Marked:
On the petitioner’s side

Ex.No.
ExW1

ExW2
ExW3

ExW4
EXW5

ExW6

Ex W7

Ex W38

ExW9

Ex W10

Ex Wl
ExW12

Ex. W13
ExWI14
ExW15
Ex. W16
Ex.WI17

ExWIS

Ex.W19
Ex. W20

Ex. W21
Ex.W22
Ex.W23
Ex.W24
Ex.W25

Ex.W26
Ex. W27

Ex.W28
Ex.W29
Ex. W3¢

Date

. F1407-2004

21072004

07:09-2004
21092004

27-07-2004

27-07-2004

14-08-1997
274072004 -

16-08-2004
20-07-2004

07-09-2004

11-09-2004
07-09-2004
09:09-2004
10-09-2004

-

13-01-2004
21-07-2004
14-08-2004

Momo issued by the respondent

mwmw

21072004

Representatwnofﬂnpemm

Repreunmwnofthcpetmom ’

ChargeMemo
Enquiry

Memomuedbykgapondem
(P.Ex.1) :

Cophsofmeadanmmm

form lM?-MhWM

(REx.2)

Letter of S. Mﬂselwaml.ﬂnmd

Guard (P. Ex.3) -

Letter of M. mm
Guard (P.Ex4)

Letter of Adyr Branci (PEx., 5)

Copy of Affidayitin W.P.
No. 3002004 (PEX6) -

Copy of LHO Letier (P.Ex. 7)
Cogy of LHO Letter (P.Ex. 8)
Copy of Petitioner (P.Ex.9)

LetterofAclyarBrlneh(P Ex 10) N

CopmofPhotos(P Extl)

" Copy of Notice of AK. Gopdumy'

(PEx.12)

Copy of Disciplinery
Proceeding Raepstﬂ'(PEx. 13)

Letter of Adyar.
Branch (P.Ex. 14)

Letier of Petitioner (P. Ex. 15)-
Letter of Petitioner (P.Ex. 16)
Letter of Petitioner (P.Ex. 17)

_ Lener‘ofpet'itiona(rsx 18)

Copy ofAdynr Branch Notlce
(PEx. 19).

Copyofhdyar Bfanch Nouce_...
(P.Ex. 20)

SSLC marksheet of petmoner
(P.Ex.21)

Letter of Petitioner (PEx. 22_)
Letter of Petitioner (P.Ex. 23)
Letter of Manager (P.EX. 24)

T

Ex W31
BxW32
Bx. W33

Ex W34

BWss.

B W36
B W37
Bx W38

Ex.W40

ExW4l

B Wa2

EWa3
ExWa
s

ExW4?

exfvas

e
Ex WSO

ExWS51

EWS2

ExWS3
Ex W54

Ex WSS

bowse
ExWST
. ExWSS
| EWS9

i

ExWed

27-08-2004

04-10-2004

06-10-2004
13-05-2000
16-03-2001
23-08-2002

04-04-2003
17-05-2003

03-11-2003

27-10-2005
2341 ZNS

-28-11-2005

02-12-2005

23-0I-M

15112006

24-08-2008

- India
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m
25-08-2004

Letter of Petitioner (P.Ex. 25)
Letter of Adyar Brimch (P.Ex. 26)-
Letter of State Bask of india SC/ST
Associstion (P.Ex. 27

'WofAdyernndl(PEx.ZS)

Lﬂtﬂ'ofl'etitm(l’ﬁx 29)

‘Lmot_‘AdyuBrmd;(PEx.Jo)._

Letter of Zonal Office (PEx. 31)
Letter of Petitioner (D.Ex. 1)

“Letter of Petitioner (D.Ex. 2)

Letter of State Bank of India SC/ST.
Association (D.Ex. 3)

Latter of State Bank of India SC/ST
Association (D.Ex. 4).

Lettor of State Bank of India SC/ST
., Associstion (D.Ex. 5) '

Defence Brief
Letter of Petitioner -
Personal Hearing Notick

Letter given in Personal Heating

and Personal Hearing

Proceedings

Order of Dismissal
memw
Hearing '

'Peuomll-lmngl'roceedmgs
3 httatofl)efmeekapremmme

Orde_r:_pAppeal(Tamlmd ‘

‘Otder of Govenment of India

Extract from Sastry Award
Phovo Album

: Negives of Photo Album
-Copy of letter from Office of Chief

Labour Commissioner (Central),
Cllmi to Dy. Chief Labour

e ( ), Chesinai

Cow oflemrﬂ'om Staté Bank of

(Cem'a!) Chenniai

Ontbel\hwt’sdde &

'E&;Nﬂ

Date
NH

 Description

Tride Unionto
“Asstt, Labour Commissioner
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New Delhi, the 9th May, 2012

$.0. 1881.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Gqgvernment hereby publishes the Award (Ref. No. 34/2003)
off the Central Government Industrial Tribunal/Labour
Cqurt, Nagpur as shown in the Annexure, in the Indystrial
Dikpute between the management of State Barik of India
anfi their workmen, received. by the Central Government
on|9-5-2012,

[No.- L-12012/170/2002-IR (B-I)]
. RAMESH SINGH, Desk Officer
ANNEXURE
BEFORE SHRI J, P. CHAND, PRESIDING
FFICER, CGIT-~CUM-LABOUR COURT,NAGPUR

Case Ne. CGITINGPI3412003 ' Date : 30-04-2012

Party No. 1 : The Asstt. General Manager,

State Bank of India, Hingna,

Industrial Estate, Branch

Hingna, Nagpur-440 016

- YV

The Zonal Secretary,

“State Bank Worker's Organisation,

542, Dr. Munge Marg,

Congress Nagar, Nagpur-440 012
AWARD

{Dsted-: 30th April, 2012)

In exercise of the powers conferred by clause (d)

of| sub-section (1) and sub-section 2(A) of section 10

of|Industrial Disputes Act, 1947 (14 of 1947) ("the Act"

inj short), the Central Govemnment has referred the

influstrial dispute between the employers, in relation to

the management of State Bank of India and their workman,

Shri S.L. Bhisikar, for adjudication, as per letter No.

L-12012/170/2002-IR (B- 1) dated 27-1-2003, with the

following scheduie:— :

“Whether the action of the State Bank of India
Hingna Industrial Estate, Br. MIDC Nagpur in
awarding the punishment of reduction in 2 stages
of pay from the salary of Shri S.L. Bhisikar,

P4rty No. 2 :

Assistant working in §.B. I Central Avemue, Nagpur
is proper, legal and justified? If not, what relief the
said workman is entitled?”

2. On receipt of the reference, partied were noticed
to file their respective statement of claim’and written
statement, in response to which, the wdtkman Shri
S.L. Bhisikar, ("the workman" in short) through his
union, the State Bank of India workers' Organisation
("the union” in short) filed the statement of claim and
the management of State Bank of India, Hingna Industrial
Estate Br. MIDC, Nagpur, (“party no. 1" in short) filed
the written statement.

The case of the workman as projected in the

‘statement of claim is that the conditions of service of

the' employees of the Bank are govemed by the
provisions of Sastri Award and Desai Award as modified
from time to time and the present dispute is the outcome
of the management's misinterpretation of the’provisions
of Sastri Award, leading to levelling of false charges of
gross misconduct and imposition of punishment of

~ reduction in two stages of pay against him and the

departmental enquiry held against him was conducted
in violation of the principles of natural justice and the
enquiry was an empty formality and therefore, the entire
enquiry stands vitiated and during the enquiry, the
conduct of the enqurry officer was pre-judicial against
him and during the course of cross-examination of the
witness for the management, the enquiry officer did not
allow his defence representative to put relevant questions,
which were necessary to prove his innocence and many
important question were turmed down by the enquiry
officer on the ruling of the same to be irrelevant , thereby
a fair chance of effective cross-examination was denied
and on that ground alone, the enquiry stands vitiated

and repeated requests were made by the Defence

Representative to summon the defence witnesses, as
because, the witnesses were not permitted to come to
give evidence on his behalf, unless and until, their
superior officers were informed about the same by an
official communication by the enquiry officer, but the
enquiry officer tumed down such requests on the
ground of his having no power to summon the defence
witnesses and it was the responsibility of the defence
side to arrange for their presence and it was also
observed by the enquiry officer that the defence
witnesses should approach their head office and seek
their relieve and in case such permission would not be
accorded then the matter would be referred to the
Disciplinary Authority and such action of the enquiry
officer was in gross violation of the principles of natural
justice and the enquiry officer also did not permit him
to examine the witnesses as per list and.therefore, the
enquiry proceeding suffered from great infirmity and the
defence representative being aggrieved with the attitude
of the enquiry officer, approached the Disciplinary

R A R T [ — 1 I BETTRE]
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Authority vide letter dated 27-6-98 to intervene in the
matter to save the interest of the workman and to change
the enquiry officer, but no action was taken by the
Authortty on the said letter and the enquiry pmceeded.

parteagamsthlmmdtheenqunyoﬁicerwubmud

against him right from the inception of the enquiry and
the enquiry report was totally based on the evidence -
adduced by the mansgement and so slso the writien.

submission made by the management and he did not

consider the contradictions in the- evidence of the two

witnesses examined on behslf of the management and

the written brief submitied on his behalf and the .

testimonies of the management wmemsm not reliable
and their teatimonies: are not-at all

charge was pasting the poster, which according 1o the

management was gross niiscondict covered uader clause -

521 (4)c)XdXe) & () of Sastri Award, but evidence
adduced by the management was grossly insufficient to
prove the alleged charges and even if; it is assumed that

the pasting of posters as alleged is true, then slso, the-

act cannot be said to be gross miscomduct as: defined
under Sastri Award, but irr fact, there was 0o misconduct
much less the misconduct atleged to be committed by
him and during the encairy, mamagement heavily placed
reliance on the opinion submitted by an advecate, who
had given opinion that pasting’ of posiérs amounts to
gross misconduct and in absence of any citcular by the
Bank prohibiting the employee from'pasting posters, the
action of the management basing en- the opinion of the
advocate is of no consequence and is totaily illogal and
when charges were framed, menagemest did mot rely
upon the said opinion and charges were framod. on the
basis of Sastri Award and had the management mentioned
about such opision of the-advocate in the charge shoot,

he could have replied on the same in his show cause '

and such evidence was produced Gnly doring the

enquiry and from: the same,; it can be inferred that from

the inception, enquiry proceedings were conducted with
a bias attitude to favour the management. - .
It is also pleaded by the workman that the

Disciplinary Authority also mechanically affirmed the

findings of the enguiry officer and did not consider the

fact that request had been made by him for change of -
the enquiry officer and the findings arvived at by the

Authonuesmmmmummndmm
the scrutiny of both fact and law.

Prayerhasbeenmadetosetmdedwpnmshmnt :

imposed against the workman.

3. The party no. 1 in its written statcment has -

pleaded inter-alia that the workman and Mr. Wazalwar
andsomeotheremployenoftheBmknbngwnhsom
strangers unauthorizedly enter into Mahal Bmch of the

to link him -
with the alleged charge:of gross-misconduct, It is further
pleadedbythewrhmhtthmghthraaohmm :
levelled against him, in swir amd substance, the basic’

W W QT T2, 01288 12,1938 Al
.- M - - - 4

nant on 04-12-1995 and disturbed-thie Industml peace

pasting posters, even though they were prevented
Qewmhmmmdutytﬂﬁemmw

" of thie gross misconduct contiivttted by the wodkmmn arid

aéc tdingly issued charge sheet- under para.
s:p}q(c)(d)(e) & (j) of Seseri Award on 23-68-1996 and

_uﬁremyexpcﬁmmmechummdltwas
1&dmholdmmm&stﬁemm
! ouhnlly, Shri R.PP. til was appoiiitéd a5 the enquiry

_ y‘repremwdbymwwmw
: ‘representative of Iis cheice anid the: worknmn

i&mwm&mmm

“Benk, but the sintings of the enquiry were heid on
_.ﬁ_mumﬁuﬂwm&m the

i df23 witnesses, without showing amy refévancy for
mmmmemmmmmm

¢re asked to be produced by the woikimn st out of

dfmmﬁewarlmww&em
_\mplomwm;mﬁmmm
ofthebank,m&dnommmm
ity and the two withesucs were cross-examined on
js irrelevant issues not conmected witli: the charges

: said facts show s to Row die workman was. .

ﬂnmocknryofthemufy h‘wﬁnﬁu‘p&gﬂd
bﬂﬁﬁmymlmm*of”' ‘
mmwmwmmemmm&ﬁy

_m&Ttm,mmewmmwmbem
tﬁdwquuyofﬁcabutheWtopriemy
djourned for ene reason or the oflier; which was righitly
wwmmomwwww

chfendhsclwmdtﬁéba&miﬂn&ﬁm"
mmofﬂmr-

written notes of
mpetuvccammm-w&lﬂﬁd 12-11-1998 respectively
@mbmmmnoftﬁewiﬂmmmofmby
representative, reply to show cause notice by
vbuo::kmm, appeal to. the tppem ‘authority and

memm proved that infact

Mmdﬁmmwmmymm
ofhucmmdm!ymdbihy&emmytbe
and'his defence representative witldiow from

mqumﬁemmmm,..
oftha entire materials on records, documuemts and

of the: parties; submitted his.roposton:2-2- 1999,
‘all the ch-mwm been proved against: the
- and-the Disciplinssy Authiviey. duly somsidesed-

&émmmwmﬂwmm

iharges were short and simple ih nature and did not ,

on 25-9-1996 and iss the enquiry; e workmian Was

i delay tactics and tried’ to frustrate” the purpose
+ examined and four photographs were produced by .

demanded 44 docitments armd also- swbmvitted

, the relevant documents were produced snd copies
‘of|the same were supplied to the worlnan and o the

e 51*_ i .

vy and be misused thé rights during the enquiry
" anf Waring the: Buuik for ot folicmwing variews procedare]
moslities and it is. alleged tist the enuiry proceeded

—— L
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ently came to the conclusion that the charges
gainst the workman have been proved and recorded
¢ reasons for the same and on 22-08-2000, the
isciplinary Authority issued show casue notice along
ith.the enquiry report to the workman in regard to the
ed punishment and the workman acknowledged

to the show cause notice by his letter dated 14-09-2000
and before passing of the final orders, the workman was
given personal hearing to the proposed punishment and
|afer considering all the facts, evidence on record and
personal hearing the Disciplinary Authority by order
dated 10-02-2000 inflicted the punishment of bringing
down the scale of pay by one stage for each of the three
charges and the workman preferred an appeal to the

the Disciplinary Authority and the Appellate Authority
also gave the opportunity of personal hearing to the
workman and the Appellate Authority by the reasoned
order dated 12-12-2001 maintained the order of the
Disciplinary Authority, but modified the punishment and
imposed the punishment of reduction of the basic pay
by two stages. It is also pleaded by the party no. 1 that
the dispute in question is not an industrial dispute and
dn individual dispute has been sought to be pleaded as
| an industrial dispute and as such, this Tribunal has po

.| jurisdiction to adjudicaté the dispute and the enquiry

was condiicted by following the principles of natural
justice and the enquiry officer conducted the enquiry in

in the allegations made by the workman and the enquiry
officer cannot be directed to summon the witnesses and
the practice followed in the enquiry is that the parties
have to produce. their evidence and the enquiry officer

Lo cannotcpmpql_a:nyp_euoptoremainpresembeforehim

for evidence and the enquiry officer doesn’t have the
power of the coutt in this respect and the enquiry officer
‘was not biased and all the relevant documents were
supplied to the workman and demand of unnccessary
and irrelevant documents was rightly rejected after due
consideration and the enquiry report was totally based
on the evidence on record and after taking into
_consideration all the relevant materials on record and the
Disciplinary Authority independently consider all aspects
of the case and came to a independent conclusion and
the request of defonce representative for change of
enquiry officer was.duly considered by the Disciplinary
Authority and was found baseless and as such, the
request was tumed down and the defence was
communicated about the decision of the Disciplinary

any relief.

4. Even though, this is not a case of discharge,
dismissal or termination of services of the workman, stitl
then in the mtétut of justice, the faimess of the
departmental enquiry. conducted against the workman

receipt of the show cause notice and filed his reply

appellate authority on 23-03-2001, against the order of

a fair and proper manner and there is no grain of truth -

Authority and as such, the workman is not entitled for '

was taken for consideration as a preliminary issue and’
by order dated 5-8-2011, the departmental enquiry
conducted against the workman was held to be legal,
proper and in accordance with the principles of natural
justice.

5. In the. written notes of argument, it has been
contended by the learned advocate for the workman that
the-findings of the enquiry officer are perverse and the
punishment based on such contrary findings is bad in
jaw and the punishment inflicted by the disciplinary
authority is not only disproportionate to the alleged.
charges, but also, a punishment for not doing any

‘misconduct as per the provisions of the Sastri Award.

It has been further submitted by the leaned advocate
for the workman that the allegations made against the

 workman in the charge sheet do not constitute any

misconduct as specified under para 521 (4)(c) (d) and
(§) of Sastri Award and the enquiry officer had pointed

. out such facts in his report and the disciplinary authority

deliberately igriored to consider such fact, before imposing
the punishment and submission of the charge sheet
against the workman was illegal and the punishment

" imposed on the basis of illegal charge sheet is not

tenable in law. The learned advocate for the- workman
also has assailed the reliability of the evidence adduced
by the management in the enquiry and mentioned the
evidence of the witnesses in detail in the written notes
of argument. It has been submitted that the enquiry
officer submitted the perverse findings neglecting the
facts and circumstances surfaced during the cross-
examination of the prosecution witnesses and the findings
are not based on legal evidence and proper reasoning
were not given by the enquiry officer for coming to the
conclusion and as such, punishment imposed on such
illegal and perverse findings is bad in law. '

In support of such contentions, the learned
advocate for the workman has relied on the decisions

“reported in 1984 (1) SCC-1 (Glaxo Laboratories India

Limited Vs. Presiding Officer, Labour Court, Mecrut),
1985 (1) SCC-35 (Rasiklal Vaghajibhai Patel Vs.
Ahmedabad Municipal Corporation), 2011 Il CLR- 334
(Central Hindu Militrary Education Society Vs. Vivek
Vasantrao), (1969) It LLJ-372 (SC) (Central Bank of India
Vs. Prakashchand Jain), (1976) LAB 1.C, 4 (SC) (Bharat
Iron Works Vs. Bhagubhai Bababhai Patel) and some
others. - : :

6. Per contra, it has been submitted by the leamed
advocate for the party no.1 that by order dated 5-8-2011,
it has already been held that the enquiry was fair and
legal and it is well settled that the Tribunal has no

. jurisdiction to sit in appeal and to decide for itself

}whether the charges framed against the workman had
been established to its satisfaction, but only to see it
management was justified in coming to the conclusion

_ in a bonafide, fair and proper domestic enquiry that the
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chargesagmnsttheemployeewmwdlfumdedmd
conclusive proof of guilt is not required in the domestic
enquiry and court should not normally interfere in

disciplinary matters and punishment in respect of either - .

the factual findings regarding guilt or with penalty‘or -

punishment imposed by departmental authorities and re- -

appreciation of evidence is not permissibl¢ in departmental
enquiry and the court is not concerned with the adequacy
or reliability of evidence and if there is some legal

evidence on which findings can be based, then adequacy

or even reliability of the evidence is not a matter to be
canvassed before the court and in this case, the findings
of the enquiry officer are based on the evidence on
record and reasons have been assigned for coming to
such findings and as such, it cannot be said that the

findings are perverse and commission of misconduct as

per the Sastri Award has been proved against  the
workman i a'properly conducted departmental enquiry
and therefore, the punishment imposed agaiist him

cannotbesaadtobeduwportmnatemdtherelsno.

scope to interfere with the punighment. .
In support of such contentions, rehanee has beqn

placed by the leamed advocate for the management on -

the decisions reported in AIR 1974 SC-555 (EP Royappa

Vs. State of Tamilnadu), 1995 SCC (L & §)-292 (Govt. -

of Tamilnadu Vs. A. Rajepandian), 2005 SCC (L & S)
-298 (Bharat Forge Co. Ltd. Vs. Uttam), 1999 LIL 2819

(SC) (BOI Vs. D. Suryanarayana), (1999) -8§CC (L &8S)
1424 (R.S.Q. Saini Vs. State of Punjab), 2006 SCC

(L& S)-1573 (State Bank of India Vs. Ramesh Dinkar ‘

Pande) , AIR 1984 SC. 1158 (Union of India Vs.
Parmananda), 2004 SCC (L& §)-530 (Umon of Indu Vs
P. Chandra Monli) and same othcrs .

7. It is clear from the pnnctplos enuncuwdby the

Hon'ble Courts in the decisions cited by the lelmed
advocates for the parties that,

i) "Unless either in the Certified StlndmgOrder or

In the service regulations, an act or omission is
prescribed as misconduct, it is not open to the
employer to fish out some conduct as mizconduct

and punish the workman, cven though the alleged .

misconduct would not be oomp:dnndod m aﬂyof
the enumerated misconducts.” - -

::)Adepamnemalenquaryunotboundbysmct '

rules of Evidence Act, but by fair play and natural
justice, Only total absence but not wﬁcmy of

ewdencebefweTnhuml:sgroundformmﬁemee -

by court.

ii) Inacmwhaethmunodc&qtmprocedn’e
in the course of a domestic enguiry into- the
charges for misconduct against an employee, the
Tribunal can interfere with an ogder, whems the

ﬁndmgsarcpervascorwheuﬂsmunopﬂma’_. -

‘facie case. In such a case, the Tribunal does not
s:tasaco\mofappenl.wetghm;un-mms

S T 'qaz 2012403 12, 1934 P Y | " X
, .

memdemexuelt;butmlymmmdnﬁnﬂmy

. oftheenquoﬂimmthcwldencem&n'

;.. domestic enquiry. as. it is. .
Sonow,thcpmeutwuthikwbe.
maﬁdxedw:th,&emnmofthew

'-enwemed by the - Hon'ble Apek-Court aid Hon'ble
' Courtsmdwdemmfe&mdhy&ehnned .

qdmcnwsforthepuhu.

sm&umnuedbyﬂ:ebumd

advocate for the workman. is that the allegations miide
dghinst the workman in the thisige sheet'do oot conatituts

" sy misconduct 28 spocified uder para:$21-44) () (d)
.(F)mdo)ofSamAwwdmdumh.&om .

tﬁmmmemmmmﬁedbyuwwmri

the workman, The allegations against thes

Gertainly amount 10 disorderly and indecent bebaviorin

ﬁemmof&mwmmmw

the ‘property of the Bank, willful disobedience of sny-
lswful and reasonsble order. of the management and an

act prejudicial to.the interest of the beak, which-are

e, Onpemsaloftherenquuyw"' mitted

@emqmwoﬁmmdoﬁumhofﬁqmy
1;ufoundthatdmunotlmeofnoevuence The

of the enquiry offiber are based on the evidence ;-

alddiiced in the departisental aquiry. The enquiry officer
Has dealt with the charges one after the other and has

 apalysed the evidence:in & 7ational and logical masiner. -
:Wmﬂmmmmw&my-
o " i arrived by him. He -
' heselso taken the submission misde by the defence. It

er in support of the e

qmmtacmmm;;m . evidence on

-wchagaummewoﬂmm“mmmuneewﬂaechm

or that it is a case where no: : person* ¢ aivive
. a;qconcluswnofguhmﬁmi?mnmmm
ohthemdencemorde&“ “Him in. the domastic

ehqiiry. Hence, the ° &“ﬁemquoﬁut
cnnnotbemdmbem

- 10. Onpamnlofmmm-m&e

nndﬂwdummumdu#hnhomm

s not a case of: ¥ Commiission of

/ :wmndnct under: mﬂl{@}(ﬁ{dﬁc) and (§) of Saetri.

w;rdhasbeen—provedwdnworhmnml
properiyhelddqsnw . The  panishment

- mpsedagamtﬂsemﬁﬁembemdmbe_'

-shogkingly disproportionsie, Liencs, there is 10 scope
 Woskasar. Hencs, it uw,_ o
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The action of the State Bank of India Hingna
Industrial Estste, Br. MIDC, Nagpur in awarding the
punishment of reduction in 2 stages of pay from the
salary of Shri S.L. Bhisikar, Assistant working in S.B.I,

Central Avenue, Nagpur is proper, legal andjustified. The

workman is sot entitied 10 any relief.

1. P. CHAND, Presiding Officer -

7§ freelt, 9 =¥, 2012

WA, 1982 —3Mfns fra sifufm, 1947 (1947
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(4. W@-12012/171/2002-SmEAR (Hi-1)]

o fos, T afawrl

New Dethi, the 9th May, 2012

$.0.1882.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hercby publishes the Award (Ref. 27/2003)
of the Central Government Industrial Tribunal-cum-
Labour Coust, Nagpur as shown in the Annexure in the
Industrial Dispute between the management of State
Bank of India snd their workmen, received by the Central
Govemment on 9-5-2012
[No. L-12012/171/2002-IR (B-I))
RAMESH SINGH, Desk Officer

BEFORE SHRI J.P, CHAND, PRESIDING OFFICER,
CGIT-CUMLABOUR COURT, NAGPUR
Case No. CGIT/NGP/2772003
Party No. 1 : Tho Asstt. General Manager,
State Bank of India, Region-1,
Zonal Office, S.V. Patel Marg,
Nagpur 440 001
‘ . Vi
Party No. 2 : The Zonal Secretary,
Stare Bank Worker's Organisation,
542, Dr. Munge Marg,
. Congrsss Nagar, Nagpur-440 012
" AWARD
(Dused: 30th April, 2012)
In exercise. of the powers conferred by clause (d)
of sub-section (1) and sub-section 2(A) of Section 10
of Industrial Bm Act, 1947 (14 of 1947) ("the Act"

I e -«HW 'IWOHWIHIEI | .<|.|.mmw.m. N ¥ e LS TR L L R SR R

Date: 30-4-2012 °

in short), the Central. Government has referred the
industriai dispute between the employers, in relation to

the management of State Bank of India and their workman,

Shri P. D. Wazalway, for adjudication, as per letter No.
L-12012/171/2002-IR (B-I) dated 10-12-2002, with the
following schedule:— . :

“Whether the action of the State Bank of India
through its Assistant General Manager, Region-1,
Zonal office, Nagpur in awarding the punishment
of reduction in 2 stages of pay from the salary of
Shri P. D. Wazalwar, Assistant working in S.B.I,
Central Avenue, Nagpur is proper, legal and
justified? If not, what relief the said workman is
entitled 7"

2. On receipt of the reference, parties were noticed
to file their respective statement of claim and written
statement, in response to which, the workman Shri P.D.
Wazalwar, ("the workman” in short) through his unjon,
the "State Bank of India workers Organization”, ("the
unien” in short) filed the statement of claim and the
management of State Bank of India, Zonal Office, Nagpur
("party no. 1" in short) filed the written statement.

The case of the workman as projected in the
statement of claim is that the conditions of service of

‘the employees of the Bank are governed by the

provisions of Sastry Award and Desai Award as modified
from time to time and the present dispute is the outcome
of the management's misinterpretation of the provisions
of Sestry Award, leading to leveling of false charges of
gross misconduct and imposition of punithment of
reduction in two stages of pay against him and the
departmental enquiry held against him was conducted
in violation of the principles of natural justice and the
enquiry was an empty formality and therefore, the entire

_enquiry stands vitiated and during the enquiry, the

conduct of the enquiry officer was pre-judicial against
him and during the course of cross-examination of the
witness for the management, the enquiry officer did not

aliow his defence representative to put relevant questions,

which were necessary to prove his innocence and many
important question were turned down by the enquiry

- officer on the ruling of the same to be irrelevant, thereby

a fair chance of effective cross-examination was denied
and on that ground alone, the enquiry stands vitiated
and repeated requests were made by the Defence
Representative to summon the defence witniesses, as

" because, the witnesses were not permitted to come to

give evidence on his behalf, unless and until, ther
superior officers were informed about the same by an

official communication by the enquiry officer, but the

enquiry officer tumed down such requests on the
ground of his having no power to summon the defence
witnesses and it was the responsibility of the defence
side to arrange for their presence and it was also

- observed by the enquiry officer that the defence
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witnesses should approach their head office and sook
their relieve and in case such permission would not-be
accorded, then. the matter would be referred to the
Disciplinary Authority and such action of the enquiry
officer was in gross violaiion of the principles of natural

justice and the enquiry officer also did not permit him

to examine the witnesses as per list and therefore, the

defence representative being aggrieved with the atiitude

of the enquiry officer, spproached the Disciplinary -

Authority vide lotter dated 27-6-98 to change the enquiry
officer, but no action was taken by the Authority on the
said letter and the enquiry proceeded ex-parte against
hmmdﬂneenqmryoﬂiouwubmdamhmncht
ﬁomthemcepuonoﬂheuquuymdtlnemuyreput
was totally based on the evidence adduced by the
management and so also the written submission made
by the management and he did not consider the
contradictions in the evidence of the two wilnesses
examined on behalf of the management and the written
brief submitted on his behalf and the testimonics of the
management witnesses are not reliable and their

testimonies arc not at all sufficient to link him with the -

alleged charge of gross misconduct. It is further pleaded
by the workman that though three charges were leveled
against him, in sum and substance, the basic charge was
pasting the poster, which according to the management
was gross misconduct covered under clause 521
(4XcXd)Xe) & (j) of Sastri Award, but evidence adduced
by the management was grossly. insufficient to prove the
alleged charges and even if it is assumed that the pasting
of posters as alloged is true, then also, the act cannot
be said to be gross misconduct as defined under Sastri
Award, but in fact, there was no misconduct much: less
the misconduct alleged to be committed by him and
during the enquiry, management heavily placed reliance
on the opinion submitted by an advocate, who had given
opinion that pasting of posters amounts to gross

misconduct and in sbaence of any circolar by the Bank -

prohibiting the employee from pasting posters, the

action of the management basing on the opinion of the .

advocate is of no consequence and is totally illegal and
when charges were framed, management did not rely

upon the said opinion and charges were framed on the
basis of Sastri Award and had the management mentioned

about such opinion of the sdvocate in the charge sheet,
he could have replied on the same in his show cause
and such evidence was produced only during the
enqnu’yandﬁ'omtheume,ltcmbemm&ntﬁm

the inception, enquiry proceedings were conducted with
a bias attitude to favour the management. ‘

It is also pleaded by -the workman that the
Disciplinary Authority also mechanically affirmed the
findings of the enquiry officer and did not consider the
fact that request had been made by him for change of

theenqmryofﬁeermdtheﬁndlngllrﬂvedltbytha.

1782GI12—20 "

mwm:mz.mznimi 1924 o m

_ meﬂmmﬂmﬂ
| &myofhuhﬁﬂmdhw .

Msmu Muwuum

‘offices on 25-00-1996 and in the caquiry, the woskmen

hmmamumu

,wumormumhm

mmmammmﬂ»m .
with the cnquiry and tho two witneses were croms-
on Various m issues not conmpoted -
with ¢ qhmdn!?&l’ﬂ.whhmu
on fiosl stags, the workmas and his defenoe reprssentative
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the bank and the defence submitted written notes of
argument in support of their respective cases on
4-9-1998 and 5-11-1998 respectively and the submission
in the written notes of argument by defence
representative, reply to show cause notice by the
workman, sppeal 10 the appellate authority and appearance
for personal hearing etc: proved that in fact the workman
did not want to examine any witness in support of his
case and only to delay the enquiry, the workman and
his defence representative withdrew from the enquiry

and the enquiry officer after consideration of the entire -

materials on records, documents and versions of the
parties, submisted his on 02-02-1999, holding all the
charges to have boai against the workman and the
Ducqﬂmmwymdmdmeenqurepon
and afler examining emtire fatter independently, came to
the conclusion thet the chargés against the workman have
been proved and reconded independent reasons for the
same and on 8-5-2000, the Disciplinary Authority issued

show osuse notice along with the enquiry report to the

workman in regard to the proposed punishment and the
workman acknowledged the receipt of the show cause
notice and filed his reply to the show cause notice by
his letter dated 20-6-2000 and before passing of the final
arders, the worlanan 'was given personal hearing to the
proposed pusishment ‘end after considering all facts,
cvidence on record and personal hearing, the Disciplinary
Authority by . order dated
20-11- zowmwhmofbnngngdown&e
scale of pay by one stage for each of the three charges
and the woskman preforred an appeal to the appellate
authority on 2-1-2001, againet the order of the Disciplinary
Authority and the Appellste Authority also gave the
oppostunity of personal hesring to the workman and the
Appellate Authority by the reasoned order dated
3-3-2001 maintained the order of the Disciplinary
Authority but modified the punishment and imposed the

punishment of reduction of the basic pay by two stages.-

It is also pleaded by the party no. 1 that the dispute

‘in.question is not sn indusirial dispute and an individual

dispute has boen sougit to be pleaded as an industrial
dispute and as such, this Tribunal has no jurisdiction

wmﬁummmecnquuywaa conducted

by “following the principles ‘of natral justice and the

enquiry officer conducted the enquiry in a fair and

proper manner and there is no grain of truth in the
aliegations made by the workman and the enquiry officer
cannot be directed t0 summon the witnesses and the
practice followed in the enquiry is that the parties have
to produce their evidence and the enquiry officer cannot
compel any person to remain present before him for
evidence and the enquiry officer doesn't have the power
of the court in this. respect and the enquiry officer was
not biased and all the relevant documents were supplied
to the workman and demand of unnecessary and imrelevant
documents was rightly réjected after due consideration

and the enquiry report was totally based on the gvidence
on record and after taking into consideration all the
relevant materials on record . and the Disciplinary
Authority independently considersd all aspects of the
case and came to a independent conclusion and the

~ request of defence representative for change of enquiry

officer was duly considered by the Disciplinary Authority
and was found baseless and as such, the request was
tumed down and the defence was communicated about
the decision of the Disciplinary Authority and as such,
the workman is not entitled for aiy relief.

4. Even though, this is not a case of discharge,
dismissal or termination of services of the workman, still
then in the interest of justice, the faimess of the
departmental enquiry conducted against the workman
was taken for consideration as a preliminary issue and
by order dated 05-08-2011, the departmental enquiry
conducted against the workman was held to be legal,.
proper and in accordance with the principles of natural
Jjustice.

. 5. In the written notes of argument, it has been
contended by the lcarned advocate for the workman that
the findings of the enquiry officer are perverse and the

- punishment based on such contrary findings is bad in-

taw and the punishment inflicted by the disciplinary
authority is not only disproportionate to the alleged
charges, but also, a punishment for not misconduct as
per the provisions of the Sastry Award. It has been
further submitted by the leamned advocate for the workman
that the allegations made against the workman in the
charge sheet do not constitute any misconduct as
specified under para 521 (4) (c) (d) and (j) of Sastri Award
and the enquiry officer had pointed out such facts in
his report and the disciplinary authority deliberately
ignored to consider such fact, before imposing the
punishment and submission of the charge sheet against
the workman was iliegal and the punishment imposed on

-the basis of illegal charge sheet is not tenable in law.

The learned advocate for the workman also has assailed
the reliability of the evidence adduced by the management
in the enquiry and mentioned the evidence of the

_witnesses in detail in the written notes of argument. It

has been submitted that the enquiry officer submitted
the perverse findings neglecting the facts and

- gircumstances surfaced during the cross-examination of

the prosecution witnesses and the findings are not
based on legal evidence and proper reasoning were not
given by the enquiry officer for coming to the conclusion
and as such, punishment imposed on such illegal and
perverse findings is bad in law.

In support of such contentions, the leamed
advocate for the workman has relied on the decisions -

reported in 1984 (1) SCC-1 (Glaxo Laboratories India

Limited Vs. Presiding Officer, Labour Court, Meerut),
1985 (II) SCC-35 (Rasiklal Vaghajibhai_ Patel Vs,
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Ahmedabad Municipal Corporation), 2011 III CLR-334

(Central Hindu Militrary Education Society Vs. Vivek.

Vasantrao), (1969) IT LLI-372 (SC) (Central Bank of India
Vs. Prakash Chand Jain), (1976) LAB 1.C.-4(SC) (Bharat
Iron works Vs. Bhagubhai Bababhai Paiel) and some
others.

6. Per contra, it has been submitted by the leamed
advocate for the party no. 1 that by order dated
5-8-2011, it has already been held that the enquiry was
fair and legal and it is well scttied that the Tribunat has
no jurisdiction to sit in appeal and to decide for itself
whether the charges framed against the workman had
been established to its satisfaction, but only to see it
management was justified in coming to the conclusion
in a bonafide, fair and proper domestic enquiry-that the
charges against the employoc were woll founded and
conclusweproofofau:ltuuotmwdmhm
enquiry and court should not normally interfere .in
- disciplinary matters and punishment in respect of either
the factual findings regarding guilt or with penalty or
punmhmentxmp&edhydepnwmndre-
appreciation of evidence is not pﬁn%nlbla ‘in
(dcpartmentalenqmryandﬂwmtumtmmd

with the adequacy or relisbility of ovidence and if there

is'some legal evidence on which findings can be based,
then adequacy or even reliability of the evidence is not
a matter- to be canvassed before the court and in this
case, the findings of the enquiry officer are based on
the evidence on record and reasons bave been assigned

for coming to such findings and as such, it camnot be - i

said that the findings are perverse snd commission of
misconduct as per the Sastri Award has beedt proved
against the workman in a properly conducted departmental
enquiry and therefore, the pumishment imposed sgainst

hlmcmnotbcmdmbedupmpmmdthueu _

no scope to interfere with the punishment.
{nsupponofmhcmmmm
placed by the learned advocste for the management on
the decisions reported in AIR 1974 SC-555 (EP Royappa
Vs. State of Tamilnadu), 1995.SCC (L & 5)-292 (Gowt.

of Tamilnadu Vs. A. Rejapandian), 2005 SOC-(L & §)-298

(Bharat Forge Co. Ltd. V. Uttam) , 1999 LIL 2819 (SC)

(BOI Vs. D. Suryanarayana), (1999) SCC (L & 5)-1404

(R.S.Q. Saini Vs. State of Punjab), 2006 SCC (L& S)-1573

(State Bank of India Vs. Ramesh Dinkar Pande), AIR 1984

SC-1158 (Union of India Vs. Parmanands), 2004 SCC

(L & §)-530 (Union of India Vs. P.Chandra Monli) and .

some others.

7. It is clear from the principles enuncisted by the

Hon’ble Courts in the decisions cited by the leamod

advocates for the partics that,— |
(i) "Unless either in the Certified Standing Order

or in the service regulstions, an act or omission

wpruenbedumuem:tunuopeabﬁe
employ«mﬁshoutmwwwtumm

: ,mmmmmwum
- ;mucondwtwouldnotbeoomﬁ-dednmyof ;
: (n}Adepmmlqsquunothym
 rules of Evidence Act, but by fisir play and natural
i justice. Only total sbwence but not-sufficiency of
' ’evidemebefouTﬁnduMbrm
by court. -
L(m)lnacuewhmthueummmpmom
© - in the course of a domestic enquiry into the
charges for miscondtict agaimst an employes, the
- Tribunal can interfere with an order, where the
- findings are perverse or where there is no-prima-
“fatie case. In such a case, the Tribunal dovs not
mtuaoonﬁofamd.wmhn'amm,
Aot'themnryaﬁwronﬁuiheth
domestic enquiry as it is,

So,npw,ﬁepmmﬁhdu.bh

considéred with the touch sions. of e prigcipies .
esjusivisted by thie Hoa'ble Apex Court and Hon'le High

'Mh&mmmm

fd-lwpamu.
| 8. The firt ‘contention taised by the ‘leamed
ndvocateford:enmhnutnthn&gmoumde
t the workman In the charge shoet do not constitute
muem&wtuwtﬁodﬂumszl ) (c) (d)-
priishenent

: (o)mdﬁ)ofSuhMﬂdﬁhﬂdi.ﬁ

wmmiMM after
wum«
mmm.u&&ud&um::m

n}dhpmnmofﬁcﬂﬂk.

_mﬁmdmmmammany

lswfbl and reasonable order of the managemeont and an
mmeﬂnmof&eink.Mm.

as per pars 521 (4)(c) (d) (0 snd () of Sastri

. Hence, with respact, Lam of the view tt the

'#ﬂmcﬁbhm&mmﬁhm
-n}dp- mpecthw no m to. ﬁp-uﬂu

ini hand.
L9, Onmdofﬁemmmmw

&momuﬁmwwhm

it is'found that this is not a case of no evidenoe. The
findings of the cnquiry officer ave based on the evidence

in the departmented enquiry. The esiguiry olficer
has dealt with the charges one sfier the other and has
lﬂalyndtheewdmeemuﬂendaﬂlw-m
Cw resscws have beon sssighed by the eniuiry
officer in support of the conimeions derived by him. He
bas siso taken the submission. made by the defonce. It
is' aleo not a case that there is no legal evidemce o
WMMWMMth-
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or that it is 4 case where no reasonable person can arrive
at a conclusion of guilt made out against the workman
on the evidence recorded against him in the domestic
enquiry. : Hence, the findings of the enquiry officer
cannot be ‘said to be perverse. .

- 10, Onpemulot'ﬂwmdemerecordedmthe
eawuyandﬂwmonrecord.ntmalsofmnddm
this is not a case of victimization. Commission of
misconduct under para 521 (4) (c) (d) (e)uid(j) of Sastri,
Award has been proved against the workman in a
properly held departmental enquiry. The punishment
lmpowdagnmﬂdwwnrkmmalsocannotbesaidtobe
shockingly disproportionate. Hence, there is no scope
to interferc with the punishment imposed against the
workman. Hence, it is ordered:-—

" ORDER

The action of the State Bank of India through its
Assistant General Manager, Region-I, Zonal Office,
Nagpur in awarding the punishment of reduction. in
2 stages of pay from the salary of Shri P.D. Wazalwar,
Assistant working In S.B.I., Central Avenue, Nagpur is
proper, legalmdpﬁiﬁed.'lhoworkmanlsnotudod
1o any relief. -

J. P. CHAND, Presiding Officer
=§ feeelt, 0 =, 2012
WL, 1883, —2MPr e sfufam, 1947 (1947

w1 14) %t 0 17 % sy F, B3 wen @l vy,
. %yl & weg Prates) sl 3w wherd % iy,

sy ¥ faft e fe ¥ =i TR ehdfs

s e v, |, - foelt @ Yar (d5 wem
4772011) W vl wed €, 9 309 wOER W 9-5-2012
% Wt W)
[\t W-42012/227/2003 -3 (Hs-11) ]
wv foy, T Sfwrl
New Dauu. the Sth May, 2012

8.0. 1883—In pursuance of Section 17 of the

Industrial Disputes Act, 1947 (14 of 1947), the Central
Govenment hereby publishes the Award (Ref. 47/2011)
of the Central Government Industrial Tribunal-cum-

Labour Couirt No. 1, New Delhi as shown in the Annexure

in the Industrial Dispute between the management
of Central Public Works Department, and their workmen,

- received by the Central Government on 9-5-2012.

[No. L-42012/227/2003-IR (CM-ID)}
. RAMESH SINGH, Desk Officer
BEFORE DR. RK. YADAV, PRESIDING OFFICER,
. CENTRAL GOVERNMENT INDUSTRIAL
_TRIBUNAL NO, 1, KARKARDOOMA
” COURTS COMPLEX, DELHI

(LN BRI RS @ muhqu -mwwmm !wh-m-w-mW!‘ L UL Ly L w

" Balbir Nagar Extension,

LD.No.47/2011

Shri Gopal Dutt S/o Sh.Duraa Dust,
Clo the President,

_All India GPWD (MRM)
‘Karamchari Sangathan (Regd.),

No.4823, Gali No.13,

Shahdara, New Delhi.110032

_ " Versus

1. The Director General (Works) .
Central Public Works Deparunent,
Nirman Bhawan,

New Delhi-110001.

2. The Executive Engineer,
S.P.Marg Project,

CPWD, 35, S.PMarg,

New Delhi ... Manegements
AWARD

- Central Public Works Department (hereinafter
referred to as the management) engaged Shri Gopal Dutt

. as a muster roll 'Belder’ on 08-02-1987. Thereafter he

continuously served the management till December 31,
2000, the date when his services were discontinued.
Aggrieved by the said order, he raised a demand of
reinstatement of his services, which was not conceded
to. He raised an industrial dispute before the Congciliation
Officer, but conciliation proceedings ended in failure. On
congideration of failure report, submitted by the

Conciliation Officer, the appropriate Government

referred the dispute to Central Government Industrial
Tribunal-TI, New Delhi, vide order No.L-42012/227/2003-

IR (CM-II), New Delhi dated 3-11-2004, with following

terms.—

*"Whether action of the management of Central

Public Works Departmerit, New Dethi in terminating

the service of Shri Gopal Dutt son of Shri Durga

Dutt, Ex.Beldar with effect from 31-12-2000 is legal

and justified? if not, to what relief is the workman

entitled and from which date".

2. Claim statement was filed by Shri Gopal Dutt
pleading therein that he was working with the
management as muster roll Beldar with effect from
8-2-1987. He worked at Gole Market, DIZ area,
Construction Division IV of the management, from where
he was transferred to S.P. Mukherjee Marg project in
1994. He was not appointed against any project. He was

‘entitled for regularization of his service since 8-2-1987.

When his services were not regularized, he approached
Central administrative Tribunal (in short the CAT) for
regularization of his services. When his application was
pending before the CAT, his services were dispensed
with vide order dated 31-12-2000. Though his services
were terminated yet juniors to him were retained in

‘service. Act of terminating his services is violative of

RO 11 4131l A1



[ o &% 3(ii)]

ihahiik qrz,zolmlz 04 0 ~ )

- statutory provision; such as 25.F, 2§Gmd2$-l-lofdse
IndumdDIlpmuAct. 1947 (in short the Act).

3. After termination of his seyvice, his application
was disposed of by the CAT wiit direction to the

management to regularize his service. Pursuant to the

duecuonsomued.humumewwucoﬁucwdon'

6-12-2001. However, his services were neither reinstated

nor regularized. He projects that he was entitled to be

given temporary status, He claims that his services may

beremuedwnﬂaﬁ:llbnkwawwﬁ:oomqmﬂ_

reliefs, besides regularization.
4Themm~pnannndeadﬂnlnlofﬂwcl-n

pleading that the claimant was engaged purely on temporary
basis in a project. Whenever a new project stasts, the -

management needs extra hands who are engaged on temporary

bmaOnmafamwmamﬂMMdmm_

earlier project js given preference in the new project. Engagement
of the claimant came to an end when S.P. Marg project was
near to the complotion. Notice dated 1-12-2000 was served and
thereafter his services were dispensed with on

31-12-2000. Due compliance of the provisions of the Act were

made,

5. Regulureinploymmlabourutegorymalso

engaged on permanent basis, pleads the management.
For such an engagement vacancies are notified to public
at large or names are called from the Employment

Exchange. After following due process of appointment,
the incumbent is appointed on probation. On- being"~

found successful in probation, his services are confirmed.

The claimant was not engaged through process of

~ selection, referred above. The imanagement asserts that
ondmacoountnorehnomhpofemphyerudemployee
were created between the parties.

6. When the CAT passed order on 18-5-2001, on

an application moved by the claimant, steps for -

regularization of his service were taken. Since the claimant
was not found fit, his case was rejected vide office order
dated 20-8-2002. Claimant was informed in that regard.
Since the claimant was employed in a project, he became
surplus when the project was near completion, hence his
services were dispensed with. The claiment is not
entitled to relief of reinstatement as claimed by him.

7. In rejoinder the claimant reiterates fncu pleaded_

by him in his claim statement.

8. To substantiate his claim, the claimant filed his
affidavit dated 03-12-2009, as evidence. He was cross-
examined in detail on behalf of the management. Shri
Jagdish Prasad tendered his affidavit dated 6-4-2010 as
evidence on behalf of the management. He was cross-
examined on behalf of the claimant. No other witness was
examined by cither of the parties. ‘

9, While using its powers contained in Section .

33-B of the Act, the appropriate Govermnment transferred

tbeafotemdmtoﬂm‘l‘rbuuludooﬁer-

EN02220-191612001-IR(C-H) dabed 30-3-2011 for

10. Anoppamwwnmtothepnﬁato

5 advance arguments on the matier. Written submissions
gmﬁledouhehlfofﬂ:emmmt.ltwmmd‘

mbdnlfofﬁechmﬁnhmm

wmoeordlrgnmm lh-wnmduedhwwul
carefiilly. My findings on " issues ' invohm in the
emhovasymufoﬂow:.—-» -

11. Clnm:wm:nhsaﬁdawtthﬂhew

'appomwduaddaronmmetmﬂous-z-lmatm :
' Miarket, DIZ Area Construction Division VI of the

mpmtc«uﬁcatemmctofhuﬁmm He

.mllppom&edagamtlvacmtpmt,whenhunmewu
. sponsored by the Employment Exchangs. Employment

Exchange card is EX.WW1/1. Subsequently, he was

" tmnsferred to S.P. Marg project of the management.

Copy of transfer order is Ex. WW1/3. Copy of his service
book is Ex.WW1/4. He was regular ensployee and entitled

" for temporary status as well as regularization in the

services of the management. He approached the CAT for
regularization of his services, Thereafter, with malafide

;_mmﬁon,ﬂwmmsemtd:medmlhhum _

Copy of GPF pass book is ExWW1/5. His services

’ ~wouldnothavebeenmmmmd,w1ﬂwutmevdhghnn
‘s opportunity of being heard.

12. InhuaﬂidavxtShnhgduthnd,&mnve .

 Engineer, projects facsimile facts as detailed in written

- statement of the management. During: the coutse of his -
. sross-examination he does not dispute that the claimant

worked with the Management for last more than 10 years

-and in every calendar year he rendered- 240 days
- continuous service. However, he hastens to add that the

chmmtwasenangedapmatnpnpct.whxchlutedﬁor

. a.long duration. He could not dispute that the project

continued even.after dlsconhnuatmn of the semec ofl

" the claimant.

-13Whe!hﬂreimondnpofanpbyumdeqloyee,
existed between the parties? For an’ answer to this
Mon,ltwtohemmmdutohowaconmct'

 of service is entered into. Relasionship of employer and
;unpbyeeucmmmwdhynmuwtupmnrmplnd
- “between the employer and employee. A contract of
. service is one in which a person undertakes to serve
. another and to obey reasonable orders within the sphere
;ofﬂnedutymdertakm.Aconﬁnctofemploymt,my
. be inferred from the conduct which goes to show that
- such & contract was intended although never ‘expressed

nndwhenﬂmehns,mhct,beenemploymen!ofﬁehnd
usually performed by the employee. Any such inference;

_however, is open to the rebuttal as by ‘showing that.
. relation between the parties concerned was on charitable
!m‘m&mmm“mam
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difectors of a limited company, which employ no staff.

hile employee, ‘st the time, when his services were
engaged, need not have known to identity of his
erpployer, there must have been some act or contract by
w'ch pasties rocognize one another as master and

14 Ina hld to-.utlhluh relationship of employer
employee the-Slaimant presses in service his ocular

ss-examuuuon by of the management. On the other

facts unfolded by Shri Gopal Dutt and Shri Jagdish
Ptasad are sufficient to conclude that the claimant was
edgaged as muster roll Beldar by the management. This
hposition stands fortified by certificate Ex. WW1/1
herein it has been mentioned that the claimant was
epgaged as Beldar for the first time on 08-02-1987. Ex-
/1/3 highlights fhat-on 03-03-1994 the claimant was
rhnsferred to IB Zone, 35, Sardar Patel Marg, New
Nelhi. This document spells that claimant was serving
ith the management as muster roll Beldar since 08-
0p-1987. Photo copy of service book which is Ex WW1/
4|makes it clear that temporary status was granted to
fe claimant vide order No-10(3)/J-E(c)/IBP/94-95/110
dhted 14-2-1995. It has been detailed in certificate dated
B-8-2001 that in the year 1987 he worked for 268 days,
i 1988 he worked for 315 days, in 1989 he worked for
3P4 days, in 1990 he worked for 329 days, in 1991 he
rendered 319 days service, in 1992 his continuous
srvice was for 328 days, in 1993 he attended duties
for 327 days and in 1994 he attended his office for 295
days. It has further been projected therein that in 1993

Jutics for 280 days, in 1997 he rendered continuous

sprvice for 302 days, in 1999 his attendance was for
4 days and in the year 2000 service for 335 days was
bndered by him. When the claimant was engaged as
puster roll Beldar, on whom temporary status was
accorded, it does not lie in the mouth of the management
hat there was no relationship of employer and employee

ough cogent evidence that he was an employee of
the management.

15. As projected by the parties, services of the
aimant were dispensed with-on 31-12-2000. Shri Jagdish

dlaimant was transferred to S.P. Marg project and from
here his services were dispensed with, vide office
hemorandum dated 1-12-2000. Service of one month

sin were hnpdled when claimant was grilled in his

e claimant worked for 275 days, in 1996 he attended

skrvice for 312 days, in 1998 he rendered continuous -

Hetween the parties. The claimant could establish -

prasad unfoids in his affidavit ExMW1/A that the

notice is also not disputed by the claimant. Thus it is

emerging over the record through fatts unfolded by the

claimant and reaffirmed by Shri Jagdish Prasad that the
claimant was bidden farewell by the management on -
31-12-2000. : )

16. Whether termination of services of Shri Gopal

' Dutt amounts to retrenchment? For an answer, definition’

of the term is to be construed. Clause (oo) of section

2 of the Act, defines retrenchment. For sake of

convenience, the said definition is as extracted thus:
"{00) "retrenchment” means the termination by the
employer of the services of a workman for any
reason whatsoever, otherwise than as a punishment
inflicted by way of disciplinary action, but does
not include—

(a) voluntary retirement of the workman; or

(®) retirement of the workman on reaching the
age of superannuation if the contract of employment
between the employer and the workman concerned
contains a stipulation in that behalf; or

(bb) termination of the services of the workman
as a result of the non-renewal of the contract of
employment between the employer and the workman
“concerned on its expiry or of such contract being
terminated under a stipulation in that behalf
contained therein; or

(c) termination of the services of a workman on the
ground of continued ill-health”.

17. Definition of retrenchment is very wide and in

two parts. The first part is exhaustive, which lays down
that retrenchment means the termination of the service

of a workman by the employer "for. any reason
whatsoever” otherwise then as a punishment inflicted by
way of disciplinary action. Thus main part of the
definition itself excludes the termination of service, as
a measure of punishment inflicted by way of disciplinary
action from the ambit of retrenchment. The second part
further excludes (i) voluntary retirement of the workman,
or (ii) retirement of workman on reaching the age of
superannuation, or (iii) termination of the service of a
workman as a result of non-renewal of contract of
employment, or {iv) termination of contract of employment
in terms of a stipulation contained in the contract of
employment in that behalf, or (v) termination of service
on the ground of continued ill health of the workman.

Reference can be made to the precedents in Avon

Services (Production Agencies) (Pvt.) Ltd. (1979 (I) LLJ
1) and Mahabir (1979 (II) LLJ 363). .

18. Sub-clause (bb) purports to exclude from the
amibit of the definition of retrenchment (i) termination of
the service of a workman as a result of non-renewal of
the contract of employment between the employer and
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the workman concerned, on its explry, or (ii) termination .

of the contract of employment in terms of a stipulation
contained in the contract of employment in that behalf,
The first part relates to termination of service of a
workman as a result of non-renewal of the contract of
employment between the employer and the workman
concemned on its expiry. Thus “non-renewal of contract
of employment” pre-supposes an existing contract of
employment, which is not renswed. When services of
an employee is terminated on account of non-renewal
of contract of employment, between the employer and
the workman, it does not amount to retrenchment. The
second part refers to “such contract” being terminated
under a stipulation in that behalf contained therein. The
cases contemplated, under this part too, would not

amount to retrenchment. I-;pwever this sub-clause, being

in the nature of an exception to clause (0o) of section
2 of the Act, is ruled to be construed strictly when
contractual agreement is used as modis operandi to

frustrate claim of the employee to become regular or

permanent against a job. The adjudicator has to address
himself to the question whether the period of employment
was stipulated in the contract of employment as a device
to escape the applicability of the definition of
retrenchment. See Shailendra Nath Shukla (1987 Lab. 1.C.
1607), Dilip Hanumantrao Shrike (1990 Lab. 1.C. 100) and
Baibir Singh (1990 (1) LLJ. 443). On review of law laid
by the Apex Court and various High Courts, ‘a single
Judge of the Madhya Pradesh High Court, in Madhya
Pradesh Bank Karamchari Sangh (1996 Lab. 1.C. 1161) has

laid following principles of interpretation and application
of sub-clause (bb) of clause (o0) of Section 2 of the Act:

“(i) that the provisions of Section 2(co)(bb) are to
be construed benwolently in favour of the
workman,
(ii) that if the workman is sllowed to continue in
service by making periodic appointments from time
to time, then it can be said that the case would
not fall under Section 2(oo)(bb), ‘
(iii) that the provisions of Section 2 (0o)bb) are
not to be interpreted in the manner which may
stifle the main provision, _
(iv) that if the workman oontinues in service, the
non-renewal of the contract can be deemed as mala
fide and it may amount tp be a fraud on statute,
_(v) that there would be wrong presumption of non-
~ applicability of Section 2(0o)(bb) where the wark
‘is of continuous nature and there is nothing on
record that the work for which a workman has beeh
appointed had come to an end”. -

19. Whether provisions of retrenchment, enacted

in the Act, provide for any security of tenure? Answer

lies in negative. Provisions of retrenchmént provide for
certambmﬁutoaworhnmmcmoftemmﬁonof

his service, falling within the ambit of definition of

RN BT T ;A
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;reﬁ'enéhment On compliance of the' requmu bf
:Section 25F or 25N and 25G of the Act, it is open to .

:the employer to retresich a workman.

i -~ 20. Termination of service of an employee during
the period ‘of probation was held to be covered by the
.exception contained in sub-clause (bb) of Section 2(c0)
‘of the Act, in C.M.Venugopal (1994 (1) LLJ 597). Asper
fact of the case, Regulation 14 of the Life Insurance
Corporation of India (Staff) Regulation, 1962 empowered:
‘the Corporation to terminate the mweofmanployu :
‘within the period of probation. Theemployeewuput
onprobat:onforapmodofoneyear ‘which was
extended by anothys Slmehecouidnotlchleve'
the target to earn t:eu,luﬂermewuwmmad-
‘in terms ofRegulamuuweﬂnmﬁuofwment

. TheApexCourtmledﬂmﬂmcuewneovmdbyme.

exception ¢ontained in sub-clause (bb), hence it was not -

' rei\mchment

. 2% InMonndaCo—opeuuveSudehlﬁ.(lm
Lab. 1.C. 221) a sugsr factory used te employ cortain.
pumber of workimen during crushing season and at the
end to the crushing scason their employment used to
cesse. TheSupnmeComhddM&mwtlwﬁctm_
theworlunenworkodformqu&um&ylmayw,

- cegsation of their employment at the end of crushing

seqaonwouldnotmounttorehmclmentmvmofﬁe

_ provisions of sub-clause (bb) of Secoon %(oo) of the Act.

It was. observed as follows :

- oy, Itwohld&usbeclmthlt&mp«adcnu
were-not working throughomt the season. They worked
duting crushing seasons only, The. respondents were -
taken into: workforthemndwto
clmurcofthemoon,ﬂnyemdvowmk

5. The question is whether such a cessation
.wmldmnounttomrmm«as:menhmya‘

sedsonal work, the respondents cannot be eaid 0 have

'beeuretrcnchedmv:ewofwhatuﬂmdmubdme

{(bb) of Section 2(00) of the Act. Under these
circumstances, we are-of the opinion that the view taken
by the Labour CowtmdthemahCom:lﬂbyl
However, the appellant is directed to miintein a rogister
for ali workmen engaged during the seasons enuraerated

. hereinbefore and when the new. scason starts the

sppellant should make a publicstion in neiphbouring

* plapes in which the respondents normally live-snd if they

mamnfmmwmmumam

- in accordance with seniority and: exigency of work”.

- ZZAMWkwmﬁmwmmbyﬂw
Apex Court mmnmmmﬁmacc 599)
wherein it was noted as follows: =

* “3, The jeamed counsel for the appeliant contends
thet the judgment of the High Court of Bombay relied
on in the impugned order dated 28-3-1995 in Writ Petition
No. 488 of 1994ummmnm Since. te
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apbellant has worked for more than 180 days, he is to
be|treated as retrenched employee and if the procedure
templated under Section 25-F of the Industrial
Dikputes Act, 1947 is applied, his retrenchment is illegal.

gar Mills Ltd. v. Ram Kishan in para 3, this Court has
it with engagement of the seasonal workman in

| a case of retrenchment of the workman, but of
19sure of the factory after the crushing season was

er. Accordingly, in para 5, it was held that it is not
trenchment within the meaning of Sectxon 2 (oo) of

entheaeasonstartsmthesucceedmgyearsmthe
afjpear in the list are engaged in addition to the

sHould not go in for freski engagement of new workmen.

. Itjwould be incumbent upon the respondent management

adopt such procedure as is enumerated above”.

23. In Harmohinder Singh (2001 (5) 5.C.C. 540) an
employee was appointed as a salesman by kharga
cdnteen on 1-6-74 and subsequently as a cashier on
9{8-75. The letter of appointment and Standing Orders,
irfter alia, provided that his service could be terminated
by one month’s notice by either party. He was served
ith a notice to the effect that his service would be
dlinquished with effect from 30-6-1989. Relying precedent
i} Uptron India Ltd. (1998 (6) 8.C.C. 538) the Apex Court
edthﬁcon&wtofluvioefouﬁxedtermmexcluded
m the ambit of retrenchment. Decision in Balbir Singh
ora) was held to be erroneous. It was also ruled that
principles of natural justice are not applicable where
srmination takes place on expiry of contract of service.

24, In Batala Coop. Sugar Mills Ltd. (2005 (8) S.C.C.
481) an employee was engaged on casual basis on daily
ages for specific work and for a specific period. He was

abour Court concluded that termination of his services
was violative of provisions of Section 25-F of the Act,

ordered for his reinstatement with 50% back
ages. Relying precedents in Morinda Coop. Sugar Mills
supra) and Anil Bapurao Kanase (supra) the Apex Court
led that since his engagement was for a specific period
d specific work, relief granted to him by the Labour

25 The Apex Court dealt with such a situation
dgain in Darbara Singh (2006 LLR 68) wherein an
4mployee was appointed by the Punjab State Electricity
oardupeonondaﬂywagebasxs from 8-1-88 to

of seniority. Until all the employees whose names -

hployees who are already working, the management:

shgaged on 1-4-1986 and worked upto 12-2-94, The.

29-2-88. His services were extend from time to time and
finally dispensed with in June 1989. The Supreme Court
ruled that engagement of Darbara Singh was for a
specific period and conditional. His termination did not
amount to retrenchment. His case was found to be
covered under exception contained in sub-clause (bb) of
Section 2(00) of the Act. In Kishore Chand Samal (2006
LLR 65), same view was maintained by the Apex Court.
It was ruled therein that the precedent in S.M. Nilajkar
(2003 (II) LLJ 359) has no application to the controversy, .
since it was ruled thergin that mere mention about the
engagement being tengporary without indication of any
period atiracts Section 25-F of the Act if it is proved
that the concerned workman had worked continuously
for more than 240 days. Case of Darbara Singh and

Kishan Chand Samal were found to be relatmg to fixed

term of appointment.

26. In BSES Yamuna Power Ltd. (2006 LLR 1144)
Rakesh Kumar was appointed as Copyist on 29-9-89,
initially for a period of three months as a daily wager.
His term of appointment was extended up to 20-9-90. No
further extension was given and his services -were
dispensed with on 20-9-90. On consideration of facts and
law High Court of Delhi has observed thus:

“In the present case, the respondent was appointed
as a copyist for totaling the accounts of ledger for
the year 1986-87 and then for 1987-88. His initial
appointment was for the period of three months,
It was extended from time to time and no extension
was given afier 20th September, 1990. He was
appointed without any regular process of
appointment, purely casual and on temporary basis
for specific work of totaling of ledger. When this
work was over, no extension was given. I consider
that appointment as that of the respondent is
squarely covered under Section 2(co)bb) of the
Act. Giving of non extension did not amount to
termination of service, it was not & case of
retrenchment”.

27. Precedents, handed down by Allahabad High
Court in Shailendra Nath Shukla (supra), Bombay High
Court in Dilip Hanumantrao Shirke (supra), Punjab &
Haryana High Court in Balbir Singh (supra) and Madhya
Pradesh High Court in Madhya Pradesh Bank Karamchari
Sangh (supra) castrate sub-clause (bb) of Section 2(o0)

- of the Act. Ratio decidendi in these precedents abrogates

statutory provisions of sub-clause (bb) of Section 2 (00)
of the Act without even discussing the legality or

_constitutional validity of the clause. On the other hand
~ the Apex Court in C.M.Venugopal (supra), Morinda Co-

operative Sugar Mills Ltd. (supra), Anil Bapurao Kanase
(supra), Harmohinder Singh (supra), Batala Coop. Sugar
Mills Ltd, (supra), Darbara Singh (supra) and Kishore
Chand Samal (supra) and High Court of Delhi in BSES
Yamuna Power Ltd. (supra) spoke that case of an’

I A SR (' ST 1 (IR 1 11| Et o SO SR P PTEITFI  OS  RSRRNIR 4115 4 117
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employee, .appointed for a specific period which was
extended from time to time, would be covered by the
exception contained in sub-clause (bb) of Section 2(00)
of the Act, in case his services are dispensed with as
a result of non-renewal of the contract of employment

between him and his employer on its expiry or termination
of the contract of employment in terms of a stipulation -

ined in the contract of employment in that behalf,
The Taw, so laid, holds the water and would be applied
to the case of the claimant,

28. At the cost of repetition, it is.said that the
claimant was not appointed against S.P. Marg project for
specified period. No evidence has come over thie record
that services of the claimant came to an end as a result
of non renewal of the contract of employment on its

" expiry or it were terminated as per stipulation contained

-in the contract of employment. For application of the
provisions of sub-clause (bb) of clause (60) of Section
2 of the Act, the management is under an obligation to
show that the engagement of the claimant was not for
casual works on ddily wages. Non renewal of contract

of employment presupposes an existing contract of N

employment which is not renewed. Even in respect of
a daily wager a contract of employment may exist, such
contract being from day to day. The position, however,
would be different since such contract is in reality,
camouflage for a more sustammg nature of arrangement,
but the mode of daily wager is adopted so as to avoid
rigors of the Act. Therefore, it is concluded that sub-
clause (bb) of clause (00) of Section 2 of the Act does

not contemplate to cover contract such as of a daily -

wager and is rather intended to cover more general
clause of contracts where a regular contract of
employment is entered into and the termination of
service is because of non renewal of the contract,
Therefore, sub-clause (bb) of clause (00) of Section 2

of the Act cannot be pressed into service by the

management to espouse its case. In-view of all these
facts, it is clear that management cannot svail benefit
of sub-clause {bb) of Clause (00) of Section 2 of the
Act and termination of the service of the, chnmnt
amounts to retrenchment.

29.In his testimony cla:maat projects :that
retrenchment compensation was not paid to .him,
Shri Jagdish Prasad speaks on the same lines in his
affidavit Ex. MWV/A. For sake of convemence pangrnph
18 of his affidavit reads thus:— '

“That the services of the workman was retrenched

as per office memorandum dated 1-12-2000 which

itself states that the workman concerned is given

one morith’s notice on account of retrenchment

under Section 25F of the ID Act, 1947. The

workman was given one months notice in writing

indicating reasons. for. retrenchment”.

* 30, As indicated above, Shri Jagdish Prasad simply

spells that one momihe notice was given to the claimant.

'bonchldeﬁntmmhmntoflhc

23“ of the Act mpnlu A
t@ployerwhlchlstom

woulabuutm Wheum
not complied with, tlw

of the provikion of Section 25F
buhemadetothepwceﬁmum
L., Nuak(lmub LC. 136
Imitation Dinmond Mannfac
Society P, [1993 (1) LLJ

Siven
to compete. In-his affidevit the
statoment to the effect that his 1
the Employment Exchange. He.
t}mfactbynnydowmm;v
to assert that an-
ﬂ,nmebutthmclnmaluo rove

l;umtmt&ecmmmmm
shoive-cons. He failed to esmblish that bo wes appoissed
a 4 Beldar in consonance with the recruitment rules.
Zﬁnuaeomph&evammct‘wm&lthm
aktest.and faced intérview for his selection. It has not
projected by hitn that at tho tipe of his selection
mmofmewmmhcmmmnhaho
not‘been shown thet candidetes of minor communities

& mmwwmwamm

formnmentmthﬂnmwn Mﬁe out of
the facts projected by the cleiman, it+
mmﬁntmmkrww

_ t&egoqt ofa rqgulnr%w followei

“fh"ch !asts d‘m . —t

‘tcmporarywmkmmmuy"bemuﬁaherfonm

T~
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of temporary. or easual nature or temporarily for work of
a permanent nature, but a permanent workman is one
who is engaged in a work of permanent nature only. The
distinctioti between permanent workman engaged on a
work of permanent nature and a temporary workman
fengaged on a.work of permanent nature is, in fact, that

need of exln hinds of permanent jobs. Thus when .a
_"'y‘ggrhnan ¥ engaged on a work of permanent nature
‘which lasts throughout the year, it is expected that he

to fill in‘a temporary need. In other words a workman
is entitled to expect permanency of his service. Law to
this effect was laid by the Apex Court'ip Jaswant Sugar
Mills [1961 (1) LLJ 649].

33. Some casual workmen employed in a Canteen,
rajsed of permanency in service. The Tribunal
Mmt from particular date they should be treated

gn{hout going into the question as to whether more than
“permanent workmen were necessary to be appointed in
the canteen, over and above the existing permanent
strength to justify the making of the casual workman as
permanent, where they were working. Neither there was
any permanent vacancy in existence nor the Tribunal
directed for creation of new posts. When the matter
reached the Apex Court, it was announced that the
Tribunal was not justified in making these directions.
The workman may be made permanent only against
permanent vacancies and not otherwise, announced the
Apex Court in Hindustan Aeronautics Limited Vs. their
workmen [1975 anLu 336).

34. In Uma Devi [2006 (4) SCC 1] the Apex Court
considered the proposition as to whether the persons
who got employment, without following of a regular

prevent regular recruitment to the posts concerned.
Catena of decisions over the subject were considered

to be made permanent on the post which was held by
them in temporary or adhoc capacity for a fairly long
spell. The Court ruled: thus:

“With respect, why should the State be allowed
to depart from the normal rule and indulge in
temporary employment in permanent posts? This
Court, in our view, is bound to insists on the State
making regular and proper recruitments, and is
bound not to encourage or shut its eyes to the
persistent transgression of the rules of regular

distinction  between regularization and making
permanent, was not emphasized here-can only
encourage the State, the modal employer, to flout
its own rules and would confer undue benefits on

a temporary workman is engaged to fill in a temporary

vwould continue there permanently unless he is engaged -

8 gobatloner and appointed in permanent vacancy -

 procedure or even from the back door or on daily wages
can be ordered to be made permanent in their posts, to

and the court declined the submissions of the workmen

recruitment. The direction to make permanent—the,

a few at the cost of many waiting to compete. With
respect the directions made in Piara Singh [1992
(4) SCC 118] is to some extent inconsistent with
the conclusion in para 45 of the said judgement
therein. With great respect, it appears to us that
the last of the directions clearly runs counter to
the constitutional scheme of employment
recognized in the earlier part of the decision.
Really, it cannot be said that this decision has
laid down the law that all ad-hoc, temporary or
casual employees engaged without following a
regular recruitment pocedure should be made
permanent.” ‘

35. Taking note of some of recent dems:ons the
Apex Court held that the State does not enjoy a power
to make appointments in terms of article 162 of the
Constitution.- The Court quoted its decision in Girish
Jyanti Lal Vaghela [2006 (2) SCC 482] with approval,
wherein it was ruled thus.

“The appointment to any post under the State can
only be made after a proper advertisement has
been made inviting applications from eligible
candidates and holding of a selection by a body
of experts or a specially constituted committee
" whose members are fair and impartial through a
written examination or interview or some other
" rational criteria for judging the inter se merit of
candidates who have applied in response to the
advertisement madg. A regular appointment to the
post under the State or Union cannot be made
without issuing advertisement in the prescribed
manner which may in some cases include inviting
applications from the employment exchange, where
eligible candidate get their names registered. Any
regular appointment made on a post under the
State or Union without issuing advertisement
inviting applications from eligible candidates and
without holding a proper selection where all eligible
candidates get a fair chance to compete would
violate the guarantee enshrined under article 16 of
- the Constitution.”

36. In P. Chandra Shekhara Rao and Others {2006
(7) SCC 488) the Apex Court referred Uma Devi's Case
(supra) with approval, It also relied the decision in a Uma
Rani [2004 (7) SCC 112] and ruled that no regularization
is permissible in exercise of statutory powers conferred

 in Article 162 of the Constitution, if the appointments

have been made in contravention of the statutory rules,
In Somveer Singh [2006 (5)-SCC 493] the Apex Court
ruled that appointment made without following due

- procedure cannot be regularized.

37, In Indian drugs Pharmaceuticals Ltd. {2007 (1)
SCC 408] the Apex Court retreated the law laid down in
Uma Devi’s case (supra) and announced that the rules
of recruitment cannot be relaxed and court cannot direct
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regularization of témporary employees de hors the rules
nor can it dirdct continuation of gervice of a temporary
employee whether w1tll a casual, Ad.hoc or daily rated
employee or paymept qff‘egular salaries to them. In Daya
Nand (2008 (10) SCC 1) the Apex Ceurt ruled that menace
of illegal and baek door appeintment compels the court
to rethink and in large number of subsequent portions
the court declared to entertain the claim of Ad-hoc. and
temporary employees for regularization of service saying
that theory of legitimate expectation cannot be
successfully advanced by temporary, contractual or
casual employees. It was ruled therein that claim of the
claimants for regulanzatlon of their job cannot be
considered, -

38, Now it would be considered whether the

claimant could show that he was engaged on daily wage

basis in pursuance of recruitment rules applicable to the
management, He had adopted a posture of silence on
this issue. On the other hand Shri Jagdish Parsad was
candid enough to say that the claimant was engaged de
hors the rules, It is evident that engagement of the
claimant was not in pursuance of the rules of recruitment.
In that situation it cannot be said that his recruitment
was irregular, which can be regularized. In Uma Devi's
case (supra) Apex court dealt with appointment of casual
employees on two standards (1) irregular appointment

(2) illegal appointment, For irregular appointment where

the appointee have rendered 10 years or more service
in a duly sanctioned post the State was commanded to
take one time measure to regularize there services but
in.case of illegal appointee the court concluded that they

have no right to continue in the service. The claimant

being an illegal appointee cannot claim a right to

continue in service of the managbnnnt Therefore 1 do
not find it to be a case for remltatement of the claimant

in service.

39. Services of the claimant were retrenched
without payment of notice pay, and retrenchment
compensation. It is weli-settled that in a case of wrongful
retrenchment, dismissal or discharge, the normal rule is
to award reinstatement. But where a case falls in any

of the exception to general rule, the industrial adjudicator -

has discretion to award reasonable and adequate
compensation, in lieu of reinstatement. Section 1A of the

Act vests the industrial adjudicator with discretionary '

jurisdiction to give “such other relief to the workmen”
in lieu of discharge or dismissal as the circumstances
of the case may require, where for some valid reasons
it considers that reinstatement with or without conditions
will not be fair or proper.

40. The Apex Court and High Courts dealt with the
issue of award of compensation in catena of decnsmns.
when reinstatement in service was not found exped;éﬁt

Those precedents may help the Tribunal in ascertaining -
the quantum of compensation, which may be awarded:

- appeant a substantial su:

T 1 T T 2, 2012/ 12, 1934 | S ass

ﬂ—-+

to the clair InS.S Sbtty(l”?{lbﬂ.lﬂé)ﬁe}\pu
Court intiifated some relevant ftors which’ an
adjuchcamrhaswtahemtoaocnmtmewmg‘
compensation in liew of remstatemmt. in the following.

* words;

" “The mdustml Tribunal wouldhavetotakemto
account the terms and conditions of employmens;
“the tenure of service, the possibility of termination.
. of the employment at the instance of either party,
_ - the possibility of retrenchment by the enmiployer or
resignatior or retirement by the workman and even .~
of the employer himself ceasing to: exist or of the -
workman being awarded various benefits including
raemstatmmntunclcrﬂ;etuzrxm.ofﬁ.ttuwumrvds:b;,r-j
_ mdusmalTnbmalmtheeventofm&maldmpum
- _ arising between the parties in future .... In computing,
the money value of the benefits of reimitatencit’
the,mdusmaladjud:catorwould_ahohnvewm
~into account the present value of what his salary,
- benefits etc. would be till he attained the agoof
* superannuation ‘and the valme of such lesifits.
would have to be computed:ui from the date whéé:

_mwhmnsmwmcmwuomm&cmsof" :

_the award.

Having regard to the conmderatlons detailed above,
it is impossible .to compute the money value of b
benefit of reinstatement awarded to the appellant -with’
mtthemaucal exactitude and the best that any mbunal _
or court would do under the circumstances would be to

makes correct as estimatc as is possible bearing, of

cojrse in mind. all the relevant factors pro and con”.

i - A Divisional Bench of the Pama High Courtin B, .
Choudhary (1983) Lab.1.1755 {1758) deduced cermgs
guidelines which have to be borne in mind in determi
the guantum of compensation viz. (i) the-back wages N
re¢eivable (ii) compensation for deprivation of the. m
with future prospect and obtainability of alternative
employment; (iii) employee's age (iv) length of sem%

"in the establishment (v) capacity of the employer to pay

and the nature of the employer's business (vi) gainful =~
employment in- mitigation of damages, and (viii),_
circumstances leading to the. disengagement and the :
Zi‘mnduct. These factors are only illustrative and not”
ustive. In addition to the amount of i oonipensat:m,
it 18 also within thejunsdwuon of the Tnbmalto Wg&
interest on the amount determined as-
Fupthermore, the rate of such interest is also in. the' '
digcretion of the Tribunal. Reference can be made to

- Tabesh Process, Shivakashi (1989 Lab.1.C. 1887). -

42. In Assam Oil Co. Ltd. (1960 (1) 1L 58'1) the
Apex Court took into account countervailing facts that
the employer had paid certain sums to the workmen and _
her own caming in the alternative employmem and
ordered that “it would b~ fair and just to direct ike
.28 compensation to he:”. in
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2 : ﬁlndustrul Tnbuml was reduteﬂ

lhwubyﬂlewoﬂmenwashe!d
to.mect the ends of justice. In Anil
b 'lW(ﬂ)lUﬂii)dwCountconverted
mwcompensauonofasumof

.? {mmﬂ),meApequn'tobserved
uwuaﬁt/emmrmofcmnpmauonmwew

of reinstatomengs The Court awarded compensation
pquivalcn 0 138 maihry as reasonable. In M.K.
ggarwal (198% LabilC.3895; the Apex Court though
confirmed ﬂnWofmantyetresmotedﬂwback

0 Pmu

o 50% of what woulid oifierwisc be payable to the -

egployee. In Vashvoer Skigh (1993 Lab.1.C.43) the court
iy Jits. 75000 in view of reinstatement with
N KM(ID&(H)LUﬂS)ﬂwApex
._.mvwwoftlwspecmlcucunmtnnces
| would be in the interest
0 MMAWMR&.ZMwasawardedas
ion in lieu of poinstatexnent. In Sant Raj (1985 (I
19) a sum of Rs. 2 lac was awarded as compensation

it liﬁlofmnlhm' % In Chiandu Lal (1985 Lab1.C.1225)
2 lag by way of back wages in lieu

ws awarded. In Ras Bihari (1988
copepensation of Rs. 65000wasgrantedm
. since the employee ‘Was gaitifaly
Jo-V.V. Raa (1991 Lab1C 1650) a
hﬁ was awm'dbd in lien of

WAUTAR Y N

. Ag,l’efetwdm the claimant rendered 240
“continuous service for 14 consecutive calendar
On 8-2-1987 the claimant was about 23 years of age.
er rendesing sorvice with the management he reached
ngcofl!'o‘ymlymhlmame overage and
ptaphwithmgpblhaectorundeﬂakingor
 His seevices with the management
fomdtqbe.ood-imactory Considering all

Mmdﬁewmmmesmatmmhxmt,

jompen wnmtpndlohlm I am of the view that

& compensation of Re. five lacs, in lieu of reinstatement

n service, would moet the ends of the justice. Accordingly,
> claimant is held to be entitled to compensation of a

g ofmﬁwlnlﬁomthemmmgemcnt in lieu of his

peins t. An award is, hercby, passed. It be sent to

' -appropu_me Government for publication.

Dated: 30-3-2012

Dr. R. K. YADAV, Presiding Officer

{a two year salary of the

‘on in full sausfacnon :

- PRESENT

¢ fawelt, 9 u¢, 2012

o, 54— faar sifufm, 1947 (1947
W 14) W UM 17 F AT ¥, B wwn W

+ e @ Wy P ol I R ® e sy

A Pz sivifirr forrs ¥ e T siwifien sifosm
WW%W(WH@T 26/2006) F VIR
el ¥, S S TR B 11-5-2012 F WD G @ )

(6. TH-22012/162/2005- 3831 (Hew-11) ]
;. . . AfEw 1, 3 Al

New Delhi, the 9th May, 2012

§.0. 1884.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Govemment hereby publishes the Award (Ref. No, 26/
2006) of the Central Government Industrial Tribunal-cum-

"Labour Court, Asansol as shown in the Annexure in the

Industrial Dispute between the management of Satgram

_Ares of M/s. ECL, and their workman, which was received

by the Central Government on 11-5-2012
© [No. L-22012/162/2005-IR (CM-11))
D.S.S. SR_INIVASA RAOQ, Desk Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT,
INDUSTRIAL TRIBUNAL -CUM- LABQUR COURT,
ASANSOL
¢ SnKishori Ram,
o Presiding Officer/Link Officer
Referonce No. 26 of 2006.

PARFIFES : Endustnal dispute between -the
aﬂgement of J. K. Nagar Colliery, A

SatgminAma of M/s . BCIn Buiddan

Pheir worksnan

'REPRESENTATIVES:

For the management :  None
For the Union (Workman) :  None
INDUSTRY 1 Coal
State : West Bengal
Datedthe 13-4-2012, 12-4-2012
AWARD

In exercise of powers conferred by Clause (d) of sub-
section (1) and sub-section 2(A) of Section 10 of the °
Industrial Disputes Act. 1947 (14 of 1947), Gowt. of India
through the Ministry of Labour vide its letter No. L-22012/
162/2005-IR (CM-I1} dated 18-7-2006 has been pleased to
refer the following dispute for adjudication by this Tribunal.
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AT 1 THH 56 2,

2012/ 12, 1934

'“Wﬂﬂiéjmqg}afme management of J.K. Nagar
ECalliery of M/s. . Eastern Coalfields Limited in not
providing the employment to the son of Late Achla
Bouri, the workman is legal and justified? If not, to

what relief the wodcman is entitled to?”
Having received the Otder No. L-22012/162f2005 -

IR(CM-IT)dated 18-7-2006 of the above said reference from

the Govt. of India, Ministry of Labour, New Delhi for
adjudication of the dispute, a reference case No. 26 0f 2086
was registered on 14-8-2006 and accordingly an order to
that effect was passed to issue notices through the
registered post to the parties concerned directing them to

. appear inthe court on the date fixed and to file their written

statements along with the relevant documents and a list of
witnesses in support of their claims. In pursuance of the.
said order notices by the registered post were sent to the
parties concerned.

From the perusal of the case record I find that the

predecessor (Late Manoranjan Pattnaik, the then P.O.) of

the Tribunal as per order dated 25-11-09 had reserved for

an award in this case because the union neither appeared

nor took any step since earler. Even written statement not
filed by the union. So it was found that they had no interest
to proceed with the case and as such no- dispute exists.

Accordingly an order of No Dlspute is passed and it is -

hereby ordered.
ORDER

Let an “Award of no dispute be and same is passed

as per above. Send.the copies of the Award to the Gowt. of
India, Ministry of Labour New Delhi, for information and
needful.

KIBHORI RAM, Presiding Officer
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New Delhi, the 11th May, 2012

S.0. 1885.—In pursuance of Section 17 of the
Industrial Disputes Ast, 1947 (14 of 1947), the Ceatggl
Govqmment herehy Buhllshes the Award (Ref. No. 2 /

2007) of the Central Government Industrial Tribunal-cum-

Labour Court, Bhubaneswar as shown mtheAnncxmm

. . 1

~

-

mm@mgﬁm ment of F
ﬂ'len'worla'nan,wluchwasrecewed -
by the Céntral Government on 11-5-2012

[No b220}2/138f2007-R(CM-H)]
D 8. 8. SRINIVASA RAO, Desk Officer

Industriat Dispute Case No. 2512007 ’
~ Dateof Passing Award ———27th Aprii, 2'012
Indi
E}f“smm”‘““" Bk S, O,
w1 st Parly Mnnagement
(And)

Their workman represented through the
Jdint Secretary, Food Corporation of India
Workers Union, 58/1, Dlanwndﬂltbour Road,
Kollﬂa-'lm

.2nd Pany-Union. |

Appnrances : : )
Ms. Niraoj Kumar -t Forthe st Party .
' Molnpatra, Advocate Management.
N%s . Sanjay Kr. Das, : For the 2nd Pesty-
A. vocate. - Union.
' "AWARD
T‘hnsn&w bytheremnentofImiaamﬂae_
Ministry of, under clause (d) of sub-section: (1)of

Section 10 and Section 2A of the Industrial isputes Act,
1947 on a dispute raised by the workman against the

' mpnigument of Food Corporation of India vide letter No.
uzzolzn 38/2007-IR (CM-1I), dated 10-08-2007.

2. The dispute as referred to i 1s quoted below:—

‘Whether the action ef the management of ‘Food -

Cmp&rahonofﬁl&amdm:ssmgSﬁhAMl’aﬁ‘a“ '
wee.f, 2192008 is legal and justified?’ ifhot, to whist
. reliefis the workman entitled?

© * 3. The 2nd Party-Union espousing the cause of the
dlsputant workman has filed the statement of claim with
the allegations that the disputant workman Shri Addmﬂga_‘
Patrd was working as-a Mondal in Food Storage Dcp@t
(FSD) at Hirakud under the Area Manager, an!

Comoration of India, Sambalpur. Subsequently. he Wi§*

I

" tansferredto F.S.D., Barbil. While working. assmhhnwas
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syspended on 30-3-2004 by the District Manager,
Sqmbalpur contemplating for initiation of a departmental
pceeding because of his alleged involvement in a criminal

adtivity which has caused loss to the property of the

anagement. The District Manager was subsequently re-
dgsignated as Area Manager. On 22-4-2004, the District
anager, Sambalpur issued a memorandum with article of
cHarges and statement of imputation of misconduct
diecting the disputant workmar to submit written statement
of defence within fifteen days of the receipt of the
emorandum. The disputant workman submitted his
itten statement explaining in detail that the allegation
ajd charges are untrue and baseless and have been made
td victimize him for his trade Union activities. It has been
leged that the disputant workman is an active member of
tHe Food Corporation of India Workers Union which is the
ofly registered and recognized trade Union functioning in
tHe establishment of the Food Corporation of India. One of
e grievances of the workman is that some of the influential
officers of the 1st Party-Management have fraudulently
gken the dues of the workers which they are entitled to
réceive towards excess payment of Income Tax. On the
bmplaint of the disputant workman top management has
réferred the matter to C.B.I. for investigation. The officers
ikvolved in this fraudulent deed are trying to terrorize and,
pressurize the Union manifests for subsiding the matter.
he drawal of disciplinary proceedings against the
disputant workman is the outcome of their design. The
anagement to proceed with the departmental enquiry
appointed Shri J. Seth, Assistant Manager (General) as
Anquiry Officer. The disputant workman submitted his
detailed explanation with the prayer to grant him
dpportunity to disprove the charges, but the said enquiry
dfficer without granting any opportunity and violating the
rinciples of natural justice and rules of the Corporation as
drescribed in the Certified Standing Order conducted the
dnquiry and submitted his report to the Area Manager who
dubsequently directed the disputant workman to submit
show cause on the enquiry report. The enquiry report is
Hased on materials not available on record and has been
diven without consideration of materials available on record.
he Area Manager, Sambalpur terminated his services on
11-9-2006 and forfeited his gratuity and treated the period
&f suspension as duty for payment of minimum wages only.
Being aggrieved by the order of the Area Manager,
$ambalpur the disputant workman preferred an appeal
pefore the General Manager of the Corporation with good
dnd substantial grounds, but the appellate authority/
eneral Manager of the Corporation without considering
is memo of appeal in right perspective rejected it without
riving any reasons. The disputant workman has never
ommitted misconduct as alleged in the memorandum and
hrticle of charges and statement of imputation of
isconduct. He had not entered in the chamber of the
District Manager, Sambalpur on 19-2-2004 and shouted
logans. He has also not forcefully assaulted the acting

- iy N i tad |

Manager and Dafiry Shri S.N. Panda. It is untrue that the
workers under the leadership of the disputant workman
had manhandled the District Manager and destroyed the
telephone, pen stand, tables, calling bells, office files, name -
plates etc. The order of termination was issued giving
retrospective effect from 21-9-2006 while it was
communicated to the workman on ! {-10-2006 with a view
to circumvent the process of law. No opportunity has ever
been granted before imposing punishment by proposing
such punishment sufficiently ahead and giving personal
hearing properly and effectively. Hence the order of
termination has been passed without applying the mind
judiciously. The enquiry has been conducted superfluously

just to punish the disputant workman by hook or crook.

Therefore the disputant workman may be reinstated in
service with full back wages and consequential service
benefits by quashing the order of punishment.

4. As per written statement filed by the 1st Party-
Management the sequence of events that resulted in giving
rise to the present dispute relate back to the year 2004-05
when a huge fraud in the guise of Income Tax refund was
detected in FCI, Sambalpur District by Internal Audit in
which most of the departmenta! workers of FCI, Sambalpur
District in connivance with some officers/officials of FCI
have received an amount of Rs. 2.64 crores fraudulently.
The matter was enquired by the C.B.I/High Power
Committee from FCI Headquarters, New Dethi and the
excess amount received by the workers was recovered from
their wages in monthly instalments. The said recovery was
challenged by the workers individually and through FCI
Workers Union before various legal forums, but all the
cases were disposed of in favour of the FCL Shri Adikanda
Patra, Monda! while working at FCI, FSD, Hirakud was also
arecipient of Rs. 1,13,500 fraudulently towards Income Tax

- refund. Being aggrieved by recovery Shri Adikanda Patra,

Mondal along with some other departmental workers of
other depots of FCI, Sambaipur District suddenly entered
into the premises of District office, FCI, Sambalpur
on 19-2-2004 at about 11.30 A.M., when he was shown
booked in attendance register, soughted slogans without
any notice and rushed to the chamber of the District
Manager forcibly and assaulting the messenger, Shri S.N.
Panda Daftry. The workers immediately started manhandling
the District Manager, Shri R.L, Yadav and simultaneously
destroyed/thrown the telephone, pen stand, table, calling
bell, office files, name plate of District Manager, door screen
etc. Shri R.N. Singh Asst. Grade-1II (Depot) who was present
in the District Manager’s Chaniber for transmitting a fax to
the Regiona! Office when tried to pacify the workers was
beaten severely and dragged out of the District Manager’s
Chamber. Some of the other officials of the District office
FCI, Sambaipur namely, Shri G. Das, Asst. Manager (QC)
P.C. Das, Asst. Manager (Gen.), K.C. Das, Asst. Manager
{Movt,) were also assaulted and none of the officials was
allowed to enter inside the Dist. Manager’s Chamber. Thus

1 T - §i i - 32 B 1 i
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Shri Adikanda Patra, Mondal has committéd serious
misconduct which is unbecoming of a Corporation worker
and thereby made himself liable to disciplinary action
as contained in Para-1,3,7, 8 and 12 of Clause'] 5 of the
Certified Standing Order of F[B I. Accordmgly an

enquiry officer was appointed to enquire into the

charges framed against Shri Adikanda Patra, Mondal

who conducted the enquiry as per procedure. An FIR

was also lodged in the local police station. Meanwhile
Shri Adikanda Patra Mondal along with his gang
workers was transferred to FSD Barbil under District
Manager, FCI, Balasore on 4-10-2005 on administrative

grounds. After their transfer Shri Patra appeared in the °

enquiry on different dates at FCI, Sambalpur. The
enquiry officer submitted his report to the Disciplinary
Authority on 30-12-2005 holding the charges framed
against Shei Patra as fully proved and on the basis of
this report the Disciplinary Authority i.e. the Area
Manager FCI, Sambalpour has imposed 2. penalty of

“termination of service™ upon Shri Adikanda Patra vide -

order No. IR/Lab/V & S./03-04, dated 21-9-2006.
Although Shri Adikanda Patra was posted at FSD,

Barbil under the administrative control of Area’

Manager, FCI, Balasore on transfer from FSD, Hirakud
yet the Disciplinary Authority in his case-is only Area
Manager, FCI, Sambalpur as the incident had occurred
while he was posted at. FSD, Hirakud under the
administrative control of FCI, Sambalpur who has initiated
disciplinary proceeding in this case. There is no link
between the disciplinary proceedings initiated against
Shri Adikanda Patra for his involvement in criminal
activity and receipt in the Income Tax fraud case. The
-Management has no knowledge about his active

membership in the F.C.1. Workers Union and that way'

no action has been taken in that angle. So the allegation
of the disputant workman in this regard is false and
misleading. The Management has never violated the conduct
rules and as such the disciplinary proceedings against the
disputant workman for his criminal activities have been
conducted strictly in accordance with the provisions of the
Certified Standing Order applicable to the departmental
workers. In the process sufficient time and opportunity has
been given to Shri Patra to defend the charges.

5. The disputant workman in his rejoinder has denied
his involvement in any criminal activity which warranted the
Ist Party-Management to terminate his service. He has also
denied making any assault and resorting to man-handling the
officials of the Management at Sambalpur, instead levelled
allegations of misappropriation of dues of the workmen by
way of refund of income tax by some of the officers of the
Management. According to him neither any proper charge-
sheet was made nor proper eénquiry was conducted as per

prevailing Standing Order. The 1st Party-Management has

also violated the principles of natural justice and the order of
termination be illegal and improper and unjusfified.

»

6. On the pIeadmgs of the pames followmg issues

. were ﬁ'amed
ISSUES )

1. Whether the reference is maintainable?

2. Whether the domestic enquiry held agamst the
workman has been disposed off with due
consideration to the prmclple of natural justice.

3. 1f so, whether the punishment imposed agmnst

- the workman is proportionate to the charges? -

.4. I not, what relief the workman is entitied to?

7. On behalf of the 2nd Party-Union the disputant
‘workman Shri Adikanda Patra was examined as W.W.-1 and-
. ShriR.N, Das as W.W.-2 onafﬁdawtsand due opportunity
* for cross examination was given to the.1st Party-
Management The 2nd Party-Union has also-relied upon

* ten-documents marked.as Ext.-1 to Ext.-10.

8. The Ist Party-Management has examined two
‘witnesses namely Shri J. Seth as M. W.-1-and. Shri P.
-‘Muthuraman as M.W.-2 (an affidavit, with_ opportunity to

-cross-examination) and also relied on certain documents
marked as Ext.-A to Ext.-A/1 to Ext.-A/4 and Ext.-B to Ext-R.

ISSUENO. 1 ‘

9. Anissue regarding mamtanubllny of the reference
*‘has'been framed by my learned predecessor, but it seems
that no such issue has been raised by the 1st Party-
Management in its written statement. The. workman

_‘involved in this case comes well within' the definition of

“workman” and when he has been dismissed from servicé
by the Ist Party-Management he has every right to
chailenge his dismissal under the Industrial Disputes Act
on the grounds available to him under law. Therefore this
issue is decided in the affirmative and it is heId that the
reference is maintainable. '
. ISSUENO. 2
10. ‘According to the 1st Party-Management a
domestic enquiry was held against the warkman to examine
as to-whether the charges levetled against him are true or
false and whether he is guilty of those charges or not in
view of the ev1dqnce collected in the domestic enquity.
~ 11. The 2nd Party-workman has raised many

objections against the fairness of the domestic enquiry -~

. and also alleged that the domestic enquiry was not
conducted properly in accordance with the principles of
natural justice and due procedure of law. The enquiry officer
completed the enquiry in hasty manner without affording
opportunity to the workman to defend him. He: was not

‘even aware of the procedure mentioned in the Certified
-Standing Order. The alleged incident is said to have taken

place on 19-2-2004, but he was suspended on 30-3-2004 by
contempldting a disciplinary proceeding without explaining
the reason for such a delay when the prescribed time limit
is one week under the Certified Standing Order. The
Management issued the memorandum of charges.
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|on 22-4-2004 i.e. nearly one month after suspension which
is illegal and unjustified. The Management had not supplied
the documents which it relied in proof of charges because
of which the workman could not defend his case before
enquiry officer property. The enquiry officer in a particular
date has examined nine witnesses on behalf of the
Management inspité of raising objection by the workman.

examine all the witnesses at a time which shows vindictive
attitude and bias of the enquiry officer. The workman has
also raised objection regarding the competency of the Area
Manager, Sambalpur to pass the order of punishment on
the ground that he was under thé administrative control of

the period of punishment. Besides that, disciplinary
proceedings were started against the workman along with
three other persons namely Shri Charan Das, B.L. Reddy,
M. Muduli on self same charges arising out of the same
occurrence. All of them were found guilty, but the 1st Party-
Management reinstated Shri Charan das in service, allowed
Shri Muduli to go on V:R:S, and imposed minor penalty like
stoppage of increments against Shri Reddy, while the
workman in the presenf case was awarded major punishment
of dismissal which is discriminatory in nature. From the
evidence before the enquiry officer charges levelled against
the workman are not proved but he has been punished
without any basis.. '

12. On consideration of various objections raised by
the 2nd Party-workman on face of evidence on record it is
revealed that the alleged incident took place on 19-2-2004
| and the 2nd Party-workman was suspended after 40 days
i.e. on 30-3-2004 by contemplating a disciplinary
proceeding, whereas the memorandum of charges was
supplied to him on 22-4-2004, The disciplinary proceeding
was started nearly after one year i.c. on 18-2-2005 and was:

on 30-12-2005. Clause 16(1)(a) of the Certified Standing
Order requires that where a workman is suspended in
contemplation of disciplinary proceedings a statement
setting out the detail with reasons for such suspension
shall be supplied within a week from the date of suspension,
but no such statement in the present case was supplied to
the workman till the memorandum of charges was issued
on 22-4-2004. Therefore this time limit was not strictly
adhered to. Again clause 16(2)(c)(iv) stipulates that

period of three months, This period of three months can be
extended to further one month for reasons to be recorded
in writing. But the enquiry proceedings in this case were
started nearly after a year and were concluded on.
24-8-2005 and culminated submission of enquiry report on
30-12-2005. Whatever the cause may be no reason for such
an inordinate delay has been assigned by the Enquiry Officer
in his enquiry report, Thus the dictates of clause 16(2)(c)(iv)
were also not followed by the Enquiry Officer. What was

the, reqspn ‘ghaglaﬁygmnot be inferred shis way or that

Hence the workman did not get sufficient time to cross-

Area Manager, Balasore from the period of suspension til

concluded on 24+8-2005 and enquiry report was submitted

proceedings of the enquiry shall be completed within a .

way without any sufficient ground. The Enquiry Officer
Shri Jitendriya Seth examined in this case as M. W.-t has no
explanation to give, though he has stated in his evidence’
that he has given the reason of delay in his enquiry report.
But there exists nothing of this sort. Having regard to
these facts, the objection of the 2nd Party-workman that
the enquiry was completed in a hasty manner stands

~unsubstantiated. There is also no evidence tha the enquiry

officer was not aware of the procedure of conducting
domestic enquiry as given in the Certified Standing Order.
The contention of the 2nd Party-workman that the Enquiry
Officer had examined nine witnesses of the Management
in a particular date has also not been found correct as the.
witness of the management were examined and cross

. examined on different dates. P.W.-1 to P.W.-3 were examined

on 16-5-2005 and P.W.-4 to P.W.-9 were examined on
21-5-2005 but their cross examination was taken up and
concluded on 29-7-2005, 2-8-2005 and 3-8-2005. Therefore
on this count no illegality has been committed.

. 13. Besides other points of objection which are of
little significance an alarming point has come into notice
that prior to conduct of domestic enquiry the Regional
Enquiry Team recorded the statements of management
witnesses regarding incident which is said to have taken
place on 19-2-2004 at District Manager's Office, FCI,
Sambalpur and these statements were relied by the
enquiry officer during the enquiry proceedings. These
statements, perhaps, appear to have been recorded to
ascertain the facts of the alleged incident by the enquiry

‘team, but it has not been disclosed that the charge-

sheeted workman against whom these statements have
been relied upon as proof was present at the moment
and he was given any opportunity to test the veracity or
truthfulness of the statement given by the differently
posted officers/officials of the Management. During the
course of enquiry proceedings these statements have

been referred to in the evidence of the witnesses and
they were got confirmed from them, but contents of these

- statements have not been got proved either by recitai or

by putting the whole contents in black and white in
their statement before the enquiry officer. Therefore
these statements cannot be taken as part of evidence of
the enquiry proceedings and cannot be read against
the charge-sheeted workman in the enquiry as no
opportunity to testify the witnesses regarding their
statement was afforded to him and these statements were

- not recorded in his presence. The whole enquiry seems

to have been based on these statements which have no
evidentiary value. As such the enquiry proceedings
cannot be held to be violated and proper and in
accordance with the principles of natural justice and
cannot form the basis for the punishment awarded to
the charge-sheeted workman. Therefore lssue No. 1 is
decided in the negative and against the 1st Party-
Management.
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New Delh, the 11th May, 2012

' $,0.. 1987.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Govemment hereby the Award (Ref. No. 38/2009)
of the Central Government Industrial Tribunal-cum-Labour

ourt, Emakulam as shown in the Annexure in the Industrial
Dispute between the management of Food Corporation of
India, and their workman, received by the Central
Governmenton 1 1-5-2012 .

" [No. L-22011/37/2009-IR (CM-ID}

(Wedtseday the 18th day of April, 2012/29th
Gheithram, 1934)
- LD.38/2009
: I 8hri. N, Hashim,
nit Secretary,
1 Workers Association (CITU),
_m.(l(erala) .
2. Shri, P. Abdul Kalam,
Central Committee Member,
FCI Workers Union,
Koflam (Kerala).
3. TheSecretary,
FCI Workets Congress (INTUC),
INTUC District Committee Office,
Cantonment,
Kollam (Kerala).
By Adv. Shri Santhosh G, Prabhu.
Managements: 1. The General Manager,
: " ‘Food Corporation of India,
Regional Office,
- Kesavadasapuram,
Trivandrum - 695 004.

N EEEG nm ] iHBEY 1 f e

D.S. 8. SRINIVASA RAO, Desk Officer

2. The Area Manager,
Feod Corporation of India,
District Office, Kollam (Kerala).

By Adv. Shri. M. R. Anison

This case coming up for final hearing-on 4-4-2012
and this Tribunal-cum-Labour Court on 18-4-2012 passed

the following:

AWARD

In exercise of the powers conferred by clause (d) of
sub-section (1) and sub-section (2A) of Section 10 of the
Industria} Disputes Act, 1947, Central Government/Ministry
of Labour referred this industrial dispute for adjudication
to this Tribunal by Order No. L-22011/37/2009-IR(CM-II)
dated 13-10-2009.

2. The dispute is :

“Whether the action of the management in making
recovery from the wages of DPS workers on account
of demutrage charges levied by the Railways on the
management of FCI, is legal and justified? To what
relief are they entitled for?"

3. The three unions represent the DPS workers in the
Kollam depot of the management, the Food Corporation of
India (FCI). Challenge is made by the unions about the
decision of the management to recover the demurrage
charges (DC) from the wages of those DPS workers by
raising the industrial dispute.

_ 4.Direct Payment System (DPS) was implemented in
the depot of the management at Kollam Pursuant to circular
No. IR(LY8(22)/94 dated 14-6-1996 of the management. The
main objective of the introduction of DPS is to ensure
clearance of the railway wagons placed in the FCI siding
within the free time allowed by the railway to avoid DC. Af
the time of introduction of DPS the labour unions and the
management after having a joint discussion decided that
in a calendar year there would be six paid holidays for the
DPS workers. Out of those six holidays three are National
Holidays and are the Republic Day, Independence Day
and Gandhi Jayanthi. The Optional State levei holidays are
Ramadan, Onam and X'mas. Until December, 2008 it went
on without any change. On 4-12-2008 unions made a joint
representation for granting holiday with wages on 8-12.2008
bejng the Bakrid day for the DPS workers of Kollam depot
stating that majority of them belong to Muslim Community,
The request was turned down by the Area Manager, Kollam
by his reply dated 6-12-2008.

5. Railway placed 20 wagons for clearance at 16.13
hours on 7-12-2008. 1t was to be cleared by 8-12-2008 by
the DPS workers. But none of them attended the work of
clearance of wagons on 8-12-2008. The wagons were cleared
only by 16.15 hours on 9-12-2008 by the DPS workers who
came for attending duty on that day. There was delay of
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one day in clearing the wagons placed on 7-12-2008 and

hence the railway levied Rs. 2,00,000 asDC. 30% waiver .
. wwofﬂtewbrkmen.ﬂmhmm

was granted by the railway in pursuance of an application
filed by FCI. Management decided to fecover Rs. 67,000

from the wages of $6 DPS workers for their unauthorized

absence causing such a loss to the FCI .
6. According to the unions the action of the

management is arbitrary, illegal, unjust and is contrary to- ‘

the provisions of the Industrial Disputes Act.and Rules
and ai¥o in violation of the provisions of the Model

Standing Orders under the Industrial Employment (Standing

Orders) Act. The allegations made by unions 1 & 2 in the

joint claim statement to support it are that the DPS workers.

have been discharging their duties sincerety and efficiently
without bothering the span of working hours. Sometimes
they had worked for more than 12 hours 50 as to avoid any
loss to the FCI. On 7-12-2008 they worked in the depot
from 6 a.m. tomldnlghtwuhoutanybeneﬁtsﬂaough itwas
weekly off day being Sunday. The manual labour involved
in clearing wagons demands great effort and energy. 90%
of the DPS workers in Kollam depot belongs to Muslim
Community. They can find colresiveness psychologically
by their participation in feasts and festivals . On 8-12-2008
being the Bakrid day they had to attend religious functions

and prayer in the Mosque and therefore they could not .

attend the work. They cannot avoid the prayer in the
Mosque at five times on the Bakrid day. It is not possible
to work on that day since the workmen cannot attend the

_prayer in the working dress and with dirty body. 8-12-2008 -

was declared as a holiday by the- Central Government as
well as the State Government. If there is a national festival
or a religious festival or a feast in a locality where there is
an industry, when all people participate in that feast and

festival by enjoying a holiday, the DPS workers are not to -

be denied such an opportunity as it will have a social and
psychologlcal shellshock among the workers. The power
to increase production requires health, labour force and
some recreation and rest would only make the workers
more fit and capable of doing their work more efficiently
dnd satisfactorily. The workers are not to be compelled to
work on all days. They are also entitled to a period of rest
which would enable them to fully enjoy their leisure and
-participate in social and cultural activities. The management

‘has allowed only 10 days leave on medical ground forthe .

DPS workers in an year. No casual leave/camned leave and
leave with wages are granted. Fixation of six holidays is a
unilaterat decision taken by the management. None of the
clauses in the circular dated 14-6-1996 stlpulatéﬁ the

recovery of DC from the wages of the workmen. The

management has no authority to deny the statufory: rights
of the workmen. The recovery of DC for not attending the
work on 8-12-2008 is against the right to worship and
violative of the fundamenital rights of the minorities

guaranteed under the Constitution of India. DPS workers -

have not caused any loss to the management. The
management ought to have accepted the explanation

R TN ; vzswmlz 934 a6

iﬂm&humov«y&omﬁoimmmm
levied by the aifway is not logal and Justified.
‘I'Ihdenmﬁledanpl*ch king
allegations of similar nature. Besides that it is sivo allaged
that under the DPS there is no specified stamding oplers
framed by the FCI in consultation with the unions even

“after the completion of 12 years. Thecirculsr daiod 14.6-1996

is invalid and so inoperstive as it is not. based om any
agreement between the management and the unions. Since
the DPS workers attend the work from 7-12-2008ti112.30 -
g.m; on 8-12-2008 there is no justification to sk the workers
to come for duty again in the morning on 8-12-2008. There

i5 also no jystification for the deduction of the wages of

8-12-2008 and for recovery of the DC: In any estabiishment

ofﬂlmmmw&mw -

fixed in consultation with the trade unioms. The RCI
vnilaterally decided the optional; holidays withowt sny
discussion with the trade unions or the DPS workers. The

- stand of the mansgement that FCI main depot at Kollam

Hias connection with DPS workers in. KarunagspeHly and
Avmwmdepoumdmcmmﬁxmm
lp exclusively for Kollam depot is not logical, The

holsdaysoughttohavebgaﬁxedbyemm
qjdntmeenngofﬂwumonsofallthetlmedepmbxﬁn,
rhanagement. In the working history of sy establishment; -
industry, public undertaking and Government concerns
theve was no instance of calculating loss based on absence
ufmployeest‘mmwakemmcasesofmm ‘
ufDCﬁommesthyofDPSwwkmmwMes,
Standing Orders, cosventions and precedence. It is not

* made clear by the management whether they have resorted
to aif the channels for waiver applications. The failure of

the management to take al} the steps for cosplete waiver
before all the authorities concerned cannot be allowed to

burden the DPS workers to pay the DC. No notification as
" tp the declaration of the optlonal holulays was

oomnumcated to the trade umons

- 8. Thecontamonsputforwmﬂbyﬂwmm

- inthe written statement to justify the action for recavery of

DC&omtlePSworkmmﬂnttheunmshadqever
raised the claim for additional holiday on Bakrid and that
the request for holiday on Bakrid made on 4-12-200% was
rejected as the Area ‘Manager Kollam to ‘whom the
rppresentation was submitted was not having the powets
to grant the same. It can be granted only at Regional/Zonal
level of FCL. As per the mutual agreement the DFS workers

are allowed three national holidays on Republic Dey,

- BayandGandhlJaymthlanddweM

tate level holidays on Ramadan, Onam and X'mas. As
them was intimation as to the placement of wagons oa
7:12-2008 and the DPS workers were well aware of it, it was

1o beclemsed of 8<12-2008 in order to svoid payment of L
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m M m. M absented ;lpem;clm fmm
doip 8- 122808 it was unloaded on 9-],2-,-2008

% hadawpay DC. At the time of rejection
thelblay on8-12-2008 it was informed by the
nt that such:of'the DPS workers who wished to
oﬁrmm&mw do so even while they
woeld be o duly. Thite is-mo justification on the part of
the workers to-sbitali fiom attending the work and'the
whmmmwhmﬂmakemm
' ate action and recovery of loss. In
mm&ﬂlﬂmul(ollam there arc other
three depots ‘4t Kirunagappally, Avaneeswaram and
" Kilikolioor:coming under the control of District Office,
Kollam. A -theso four depots are connected with each
Etllcr in its’ dny-to-day operations and hence the

- inot imarposition to grant different bolidays

for the four depots. 1the workers of the above four depots
together made s Tepiscutation requesting to change the
“adigtiday the same-oanid heve been considered by the
: gemagement; Ax it is théfesponsibility of the DPS workers
s ensure that wagons are -cleared within the free time

allowed by the raiiway they.can be heid liable to compensate

_4he loss sustained by the FCI. DPS workers had

' {posefuﬂyabmmd from attending duty by unilaterally
laring 8-12-2008 as 8 holiday. It affects the very basic

' :'iilciplme in‘employment and thercfore the responsibility
" of the DC incuirred for tiot clearing the wagons by 8-12-
2008 fulls owthose workers. It cannot be compared with a
. strike mapnbﬂe ucwr undertaking. In such a case the
\ concemad can_ take decision to postpone
naturc of work to'a mtain extent and can avoid loss

“‘giter giving thé notics of strike. Hence the 56 workers who
“fiiiled to' stteiid the work on 8-12-2008 are liable to
“/pompensate the DC-levied by the railway. The decision
' : kexi t0 recover the same from the wages of the workers

o management by following due procedure and the

' ‘MhMjW

"9, Unidhs T and 2 flled rejoinder denying the
eanuuiommdiewﬁmnstatementandrcaﬂinnuagm
alleg m the claim mtemem 3rd Union has also filed
rejoinder i the same manier.

10, Fm'tﬁo of deciding thls reference two
wiinesses ied from the side of the !.lmm as
ww I mdwwzmmwwasmarked 'O the $ide of
fhe'thanigement one witness was “exantingt a3 MW and

“T 14 were got marked .
- mew?determlnahon are;

. - “Whether thé DPS workers in the Kollam depot
‘inthe FCI deliberately absented themselves from
attending duty on 8-12-2008 and the same has

"__resulted in the payment of DC to the raﬂwny'by

the management?
p Wiilhlﬂhe action of the management in making
recovery of the DC from the wages of the DPS
“warkers is legal and justified?
'3, What relief,if any, they are entitled to ?

12. Point No.1: Balmd if'not a hohday for the DPS
workers. Ext. M 1 contains the conditions of service ot'

" these workers. Clause 16(c) of Ext. M 1 provides six Paid.

Holidays (including three National Holidays) in a calendar

" yanr for the DPS workers. At the time of introduction of

DPS in 1996 the six paid holidays for the DPS workers in
the Kerala Region in a calendar year were fixed as (1)

* Regublic Day (2) Independence Day (3) Gandhi Jayanthi

{4)1d-ul-Fitr (Ramzan) (5)Onam (6) Christmes andithe same
mev:dencedbyExtMZdatedG—l -1997. Those were the

: pqtd holidays enjoyed by the DPS workers until 2008, In
- 2008 also those were fixed as the paid holidays and the

samecanbeseenﬁ'omExtM?:datedI 1-2008. It is for the
first time on 4-12-2008 Ext.M4 representation was jointly

'madebyﬂneofﬁcebearersofﬂletlueeunmtothem

‘Manager of the FCI Depot; Kollam to grant holiday with

: wages on 8-12-2008 for the DPS workers in the Kollam

stating that majority of the DPS wm'kenmﬂutdepot
be oﬁg to Muslim Community and it is necessary for them
to offer prayers being the Bakrid day. The request was for
making it as an additienal holiday and not for a change of
the optional holiday. There is no documentary evidence in
l_his case to prove that any reuest was made earlier by-the
unions of the DPS workers for allowing the Bakrid day as a

- holiday. It is pertinent to note that Ext. M4 representation

was submitted to the Area Manager only on 4-12-2008 for

~ allowing holiday on 8-12-2008. By Ext.M$ reply dited

6-12-2008 it was informed that it was not possible to have a

" consideration of their demand as the granting of holiday is

to be decided by the office at the Regional or Zonal level

" and that the DPS workers would be aliowed reasonable.

time according to their convenience to offer prayers. <The

“possibility of placement of wagons on that day is also
pointed out in Ext. M3.

13.Asthe request to grant holiday on 8-12-2008 was

" refused to be granted, DPS workers deliberately absented
themselves from attending duty without cven submitting

* any leave application. It has come out in evidence that all

" the DPS workers decided not to attend the duty on

8-12-2008 being the Bakrid day. It amounts to unilatérally
declaring 8-12-2008 as a holiday by the unions and the

'DPS workers. That may be the reason why they have not
~ applied for leave on that day. But until granting a hdliday
_ by adhering to the proper procedure they cannot

_ unilaterally enjoy it as a holiday. B

14. 20 wagons were placed for unload by the
mlway on 7-12-2008. WW1 has stated di €ross
ination that there was. prior intimation s to the
placement of those wagons on that day. Expected
placement of wagons was also made mention of in Ext.M5.
After placing the wagons at4. 15 p.m. on 7-12-2088 the 3PS

. Workers did not unload the same within the free kS ofiived
. by the railway. Those wagons were unloaded only

on 9-12-2008 as they did not attend duty on 8-12-2008 aad
the same Kas resuked in m;:umng the yme, tofg: ‘As
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_ unotyudupuﬁoﬂudumllpmdhdfﬂww
will be alio
,tﬁe DPS workers. mﬁmﬁmmofﬂw
‘Yuiestion as to the lisbility of DPS workers for the DC. It is
mmumumuqmm
. §dduced in this case that the DBS workers had
unauthorisedly sbsented: themaeives mmuy
on 8-12-2008 claiming it torbes festival duy being the Bakrid
. It-can be said to be an.illegal strike. to protest the

‘rejocaonofﬂnm&rmholmymtm&y ‘

ity o recover the DC from .

pwmd&m!bfﬁewm_

- 1946 It was subeniwed. by  the. lewrmd cownsel for both

siimht mm*ﬂﬂaﬂmwh

cannot k. ot of ight s ok ths dey

being warking dey: lican very well be ekd from
focts: in this- case that it is the wilful refossl of the:

-mmmmuuqms-m-muhm
klevymgtﬁemtym mrmmms
viorkers Kol willfully nbesnsed t s oni'$-12-2008 to

-atbend the workmdﬁ&mhsm»ﬁa iwurrmgﬂ:e
DC. '

18, rohtmoa.mnuxm;

: "8‘]‘:9’12“2008 Since the Wagans were.not unloade
ﬂ'%frw*- i “W”“mmm*ﬁdﬁ! on

......

pRs issued to all 'DP'S workers calling upon their

GkRlanations for their non attendance of duty o4t 8:12:2008 | -
,@ad forithe.recovery ofithe DC frou them. ExtMellisthe - -
explat\atlonsubmmdbymofﬂwmw:m; i

; mwmmwmm-w—mmm A

#fthe DPS workers belong to Muslih Co
havemoﬁamwmmndmligmm
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for the whole day. On the other hand, the
gmployces may put in work after the strike hours and
the employer may accept it or acquiesce in it. In that
case the employer may not be entitied to deduct
wages at all or be entitled to deduct them only for the
hours of strike. If further statutes such as the Payment
of Wages Act or the State enactments like the Shops
and Establishments Act-apply, the employer may be
justified in deducting wages under their provisions.
Even if they do not apply, nothing prevents the

wisdom contained in it to adopt measures on the

lines outlined therein, when the contract of

employment is silent on the subject”.

Paras 4, 13 and 22 of the judgment are relevant for
¢ purpose of deciding this issue and hence the same is
xtracted below:

“4, The principal question involved in the case,
according to us, is notwithstanding the absence of a
. term in the contract of employment or of a provision
in the service rules or regulations, whether an
employer is entitled to deduct wages for the period
that the employees refuse to work although the work,
is offered to them. The deliberate refusal to work

such as a sit-in or stay-in strike at the work-place or
a strike whether legal or illegal, or a go-slow tactics.
The deliberate refusal to work further, may be legal
or illegal as when the employees go on a legal or
illegal strike. The Yegality of strike does not always

salaries for the period of strike. It only saves them
from a disciplinary action since a legal strike is
recognised as a legitimate weapon in the hands of
the workers to redress their grievances. It appears to
us that this confusion between the strike as legitimate
weapon in the hands of the workmen and the liability
of deduction of wages incurred on account of it,
whether the. strike is legal or illegal, has been
responsible for the approach the High Court has
- taken in the matter.’ '

13. Among the decisions of the various High Courts
relied upon by the parties in support of the respective
cases, we find that except for the decision in
V, Genesan v. The State Bank of India & Ors. [(1981)
| LJ 64) given by the learned Single Judge of the
Madras High Court and the decision of the Division
Bench of the same Court in that matter and other
matters decided together in State Bank of India,
Canara Bank, Central Bank etc. & Ors v. Genesan,
~ Jambunathan, Venkataraman, B.V. Kamath, VK.
Krishnamurthy, etc. & Ors [(1989) 1 LJ 109], all other
decisions, namely, (i) Sukumar Bandyopadhyyay &
Ors. v. State of West Bengal & Ors. [(1976) IX LIC
1689] (ji) Algemene Bank Nederland, N.V. v. Central

employer from taking guidance from the legislative

may be the result of various actions on their part '

exempt the employees from the deduction of their -

Government Labour Court, Calcutta & Ors. [(1978) 1]
'LJ, 117] (iii) V.Ramachandran v. Indian Bank [(1979)1
LJ 122], (iv) Dharam Singh Rajput & Ors. v. Bank of
India, Bombay & Ors. {(1979) 12 LIC 1079}, (V)
R.Rajamanickam, for himself and on behalf of other
Awardy Staff v. Indian Bank [(1981) [1 L) 367}. (vi)
R.N.Shenoy & Anr. etc. v. Central Bank of India &
Ors. etc. 1983 KLT 381={(1984) XVIL LIC 1493), (vii)
Prakash Chandra Johari v. Indian Overseas Bank &
Anr., [(1986) 11 L] 496}, have variously taken the view
that it is not only permissible for the employer to
deduct wages for the hours or the days for which the
employees are absent from duty but in cases such as
the present, it is permissible to deduct wages for the
whole day even if the absence is for a few hours. It is
also held that the contract is not indivisible.'Some of
the decisions have also held that the deduction of
wages can also be made under the provisions of the
Payment of Wages.Act and similar statutes where
they are applicable. It is further held that deduction
of wages in such casés is not a penalty but is in
enforcement of the contract of employment and
hence no disciplinary proceedings need precede it.

22. The principles which emerge from the aforesaid
authorities may now be stated. Where the coniract,
- Standing Orders or the service rules/regulations are.
silent on the subject, the management has the power
to deduct wages for absence from duty when the
absence is a concerted action on the part of the
employees and the absence is not disputed. Whether
the deduction from the wages will be pro rata for the
period of absence only or will be for a longer period
will depend upon the facts of each case such as
whether where was any work to be done in the said
period, whether the work was in fact done and
whether it was accepted and acquiesced in, etc.”

18. Deduction of wages is permissible in the case of
wilful absence from duty by the employees when the

‘absence is a concerted action on the part of the employees.

Deduction of wages for such refusal to work need not be
on pro rata basis and it depends upon the facts and
circumstances in eachi case. Here in this case there was
wilful refusal on the part of the DPS workers to attend the
work on 8-12-2008 in spite of the intimation to unload the
wagons placed on 7-12-2008 by the railway. The DC wasto
be paid by the FCl is only due to the wilful refusal to attend
the work by the DPS workers. Even though there was
proposal for not providing wages for 8-1 2-2008 and
compensatory off in Ext.M-10 management refrained from

imposing the same. The decision was only to deduct wages '
on account of the incurring of DC due to the wilful refusal
of the DPS workers to attend duty on 8-12-2008. DC was to
be paid by the FCI only due to the wilful refusal of the DPS
workers to attend the work on that day. The amount sought
to be recovered as DC is a well ascertained sum of money
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of Rs. 67,200. It cannot be said to be an unconscionable -

sum. There is no need to have any enquiry or any further
adjudication in the matter. There is no violation of the
principles of natural justice which caused any prejudice to
the DPS workers. The loss caused to the FCI amounting to

Rs.67,200 is solely dug to the deliberate non attendance of
duty by them on that day. It can be taken into consideration

for the purpose of determining the amount to be deducted

from the wages for their wilful refusal to work on that day.

Hence the action of the management in recovering the loss
from the wages of the workmen on account of the DC levied
by the railway for not unloading the wagons within the
free time is legal and justified.

19.Point No.3: Since the action of the management
is found to be legal and justified those workmen are not
entitled to any relief.

" The award will come into force one month after its
publication in the official gazette.

Dictated to the Persona! Assistant, transcribed and
typed by her, corrected and passed by me on this the 18th
day of April, 2012,

D. SREEVALLABHAN Presndmg()iﬁoer
Witnesses for the Unions

WW 1 K.GRajumon, State Secretary, Food Corporation
of India Workers Association (CITU), FCI, Kollam.

WW2  Shereef, Secretary, Food Corporation of India

Workers Congress (INTUC), FCI, qula'mf
Witness for the Managements

MW1
Kollam.

Exhibit for the Unions o

W1  Letter dated 06,12.2008 sent by Secretary, FCI
Workers Congress (INTUC), Kollam to the Area
Manager, FCI, Kollam Depot.

Exhibigy for the Managements

M1 Photocopy of the Latter No. IR(L)/8(22)I94 of the
Executive Director (Gen.) dated 14-6-1996 as to
the introduction of Direct Payment System in
notified Food Corporatlon of India's owned
depots.

lmNo'S&Cll(lw&DPSdde'-l”‘l of the
Assistant Manager (CONT.I), Food Corporstion

‘Georgekutty, Area Manager, FCI, District Office,

MS

M6'l

M7

‘M8

M9

‘of India, Regional Ofﬂce Th:mvamnﬂmpmnm
addressed fo the District Manager, FCI, Koklem -
regarding list of holidays for DPS workers

Circular No.IR(L) l(I)IZOOSIDPS/DMQ datsed

- 1-1-2008 issued by the Area Manager, Food

Corporation of India, District Office, Kollam.
Joint representation dated 4-]2-2008 submitted

] bytheofﬁcebemrsofﬂleumonstothem'ea

Manager, FCI, Kollammquestmgto granthohday. |
on 8-12-2008.

Order No. ML)’I(])QOOB/DPSIDMQ(IL 6—12—
of the Area Manager, FCI, District Office, Kollam.

Photocopy of the letter No.TC-1/2005/201/2PtD
of Government of India, Ministry of Raifways,
Railway Bowddawd 10-10-2006.

" Bill dated 10-12-2008 issued by the Chief Goods

Supervisor, Southern Railway, Kollam to the DM,
FCI, Quilon. ,

Photocopy of ﬂle Order No.V/C 200/ ver/08

. dated 22-12-2008 addressed totheArea :
* FCI, District Office, Kollam by the’ Dms:oml. .

MIO

MH

Mi12

Commercial Manager, Southern Ra:lway,
Thuruvananthapm'am

Office copy of Letter No. MClO(J)IOS-OQ/DC—W
QLN/VOL.IH dated 18-2-2009 of the Area Manager
{(Depot), FCI, District Office, Kollam to the Senior
Divisional Railwsy Manager, Dw:sional Office,
‘Southern Railway, 'Ihvmdrum

Memo No.IR-L 1(1)/2008/DPSIDMQ dated
3-1-2009 issued byAm Mamger, FCI, District

. Office, Kollam.

Explanation dated 6-1-2009 swbmittod by Shri
Abdul Azad, DPS worker No.284 to the Area
Manager, FCI, Kollam, '

Order No.IRL l(l)lZOﬂlfBPSIDMQ dated

2141 zowofﬂwAmMm FCLMOM

MI13
" District Office, Kollamw.e.f. 1-11-2008. -

Mi4

y:

Kollam, ,
Key Register of the Food Cotporatwn of India,

Photocopy of the cheque bearing No,NS'TSI
dated 24-12-2008 for R.1,82,490, of SBI,JK»M
drawn in’ favour of Southem Rq%%

mmwmeum Government of Indianu.Rini Road, Mayapuri, Ncwbnlhi-llm
and Published by the Contréllor of Pubhcmom. Delhl-llmu



