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Statutory Orders and Notifications Issued by

3—Sub-section (ii)

e ——
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(Other than the Ministry of Defence)
-

fa=a daEa
( fervira Fard farwr)
¢ el 6 3T, 2012
o, 3, 2601 T 2 & SAffTm, 1955 (1955
F 23) | 19$w(u)mmwﬁmﬁaﬂm
mﬁ@,%ﬁﬂm,mﬂﬁaﬁiﬁmm‘mﬁ,
g, ¥, T HER (5 fafar 6-7-1951) i T
ﬁgﬁaaﬁﬁu@maﬁmémaﬂaﬁ wafy % o
aummﬁaﬁsﬁw,aﬁ%ﬂ%ﬁ‘ﬁ,m&ﬁﬂéa%%
N a ﬁ\ 'ﬁ . ﬁ 'ﬁ'{— E F-‘ q;_
g ¥ g 2
[T B, 3/1/201 1-#e-1]
e AeRT, TR Wi
MINISTRY OF FINANCE
(Department of Financial Services)
New Delhi, the 61th August, 2012

S. 0. 2601.—In exercise of the powers conferred by
clause (d) of Section 19 of the Statc Bank of india Act.
1955 (23 of 1955). the Central Government in consuitation
with Reserve Bank of India. hereby re-appoints Dr. Rajiv
Kumar (DoB : 6-7-1951) as a part-time non-official director

2891 G12012

on the Central Board of Dircctors of Statc Bank of India,
for a period of three years, with cffect from the date of
notification of his appointment or until further orders,
whichever is earlier.

|F. No. 3/1/2011-BO-1}
VIJAY MALHOTRA, Under Secy.
4 fawe, 7 ST, 2012

I, 2602 et fireh e T, 1934, (1934

1 2) F U@ 8 A FA-HT (1) % @ (%) FUEA

sfew wd fawm & WA o SRS AT 1 A

mﬁﬁﬂmmfﬁw,&ﬁmﬁmﬁ%ﬁw

mmﬁﬂﬁéaﬁﬁﬁqaﬁﬁﬁiﬁm‘mﬁmﬁa
FT & |

(% 9 6/3/2012- 5111

New Delhi, the 7th August. 2012

S. 0. 2602.—Inexercise of the powers conferred by
clause (d) of sub-scction (1) of Section & of the Reserve
Bank of India Act. 1934 (2 o 1934). the Central Government
hereby nominates Shri Arvind Mayaram. Sccretary.
Department of Economic Affairs, Ministry of Financc. 10
be a dircctor on the Central Board of Dircctors of Reserve

{6423)
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[Parr II—Sec. 3(i))

Bank of India with immediate effect and until further orders
vice Shri R. Gopalan.

[ No. 6/3/2012-BO-1)

SREYA GUHA, Director

wiferst 3t wmrdwwn wrataay warerg
7§ fewelt, 13 s, 2012

. 3. 2603, —ufy, B3y fafae oy Cyicaod

ﬁaﬁmawaﬁa)ﬁmﬁf«ﬂ, 1965 % 1w 24 #7 39-Fram

(1) siR Fram 12 77 39-Frem (2) ¥+ @3 (@) 3it fram

9 %1 39-Firm (2) 3o 729 afserit 1 wam a2 gu sk

mm,nﬁnmmmﬁaﬁqwq 1.fa
633 R 28 FErt, 1957%1?@33;%11@@1:

(1) War&rqamaf’rama’t%wmﬁm(l)ﬂ’

(2)

fafea arvmen S T wr ‘@ v @ T
T I ST ot i, v s
*® w9 (2) ¥ fafeq Wit frgfe wimr
m,mwﬁa}a}ww(s)ﬁﬁmm
SIS vt e ot sa st 3 win
(s)ﬂﬁ%amﬁimrﬂmaw%mu)ﬂ
ﬁ%m%ﬁaﬁwmm;

I AT ® -1 WY (1) F fafied e
%ﬁw@mw‘n'%ﬁ%mm%%
@ (2)ﬁﬁﬁamfmﬂﬁahammﬁﬂm,
I AT ® W (3) | fafes v

T W FRY 4§ T w3 e i o (35'5‘;;%’;ijm@‘m“ﬁﬁ.’*m_
I TP P WY (4) H
ﬁwé%ﬁﬁmw%maﬁwﬁqhwﬁ, fait i % W ST b g
sifeshTa FT0 g v 4 2 fi
ST
W 1-WIEReT e War wuy @’

WHE A e wied ¥ SR Ft R fere W iR s efer o srdiefta et
Wﬁﬁaﬁm(wﬁaﬂm,ﬁwmamwa)ﬁwm,
1%5ﬂﬁmn%u@vﬁaﬁmaﬁf§ﬁﬁaﬁmﬁaaﬁ
M HR
i iseach mhe

(1) (2) (3 (4) (5)

Tty wfeyl v wrates

1. &7 WEr g

HE‘@"R Y Aeevs R HEIFRveR ot AR S e

frar 59 w5 FTR sfvmrd,

ER Tt poed T Heret Tt

. e Gar Fraferg

e & o
I (i) ® (iv) AR HEFRYT
TR (FeE)

2. an& fauras g
RE R M R S — AR wEfrers it el ok weg
FHFR SR
Tl wgd wermy
FaTy
3. WAGT sifaerey wa ST wa
catcil CRE T T— AR HETRE it R s e
FTHFRT stimmm
TR W wderm




{ W [—e0% 3(ii) ] WRA $1 YSIYT : FE 18, 2012/56@W 27, 1934 6425

W - S5 W 9y v

wa i P wiwed o S 0 @ forg e Wi aiR e =) el Wi
ﬁwﬁﬁaﬂm(wﬂmﬁmﬂwwﬂa)ﬁmﬁ,
1965 ¥ fm3 11 2 gEaiEl & 7g B wew A siftrifi w

o wE ,
Wt e |
(1) (2) (3) (4) (5)
weia vt wREoT wEte ‘
1, 8 werd wwwr
(%) YoaTe & el % wEw
T w9 HETREH 9 FEFRAR aft SR ORI
(v ) (qomEA)
(W) 87 wratem & v &
qE N U I AR I qEl RS it HR TEITRIE
(W TewEh i (T T &
F1ATE) FHTaAA)
2, wHew fama yam
(W) TEIEa & Y& & WA
o T’ W 39 HElRuE 39 TR ut AR TERIH
(W) wiw foaw b @ W& @ wEE
T U I AR I WEFRIE ot SR TElRTH
3. wiagor e T SHUTT WHET
e R 39 HEFRYE 37 AEFRYS ot R AFRIE

[ § U-12034/1/2008-7¥0. 111 ]
w. ® 1, J qfem
MINISTRY OF STATISTICS AND PROGRAMME IMPLEMENTATION
New Delhi, the 13th August, 2012

S.0. 2603.—In exercise of powers conferred by sub-rule (2) of the rule 9, clause (b) of sub-rule (2) of rule 12
and sub-rule (1) of rule 24 of the Central Civil Services (Classification, Control and Appeal) Rules, 1965 and in superession
of the notification ofthe Government of India, Cabinet Secretariat number SR.O. 633, dated the 28th February, 1957, in
so far asit relates to Directorate of National Sample Survey, except as respects things done or omitted tobe done
before such superssion, the President hereby directs that .—

(1) In respect of the posts in the General Central Service Group 'B' specified in column (1) of PartI of the
Schedule to this order hercinafter referred to as the said Schedule, the authority specified in column {2) of the said
Schedule shall be the Appointing Authority, the authority specified in column (3) of the said Schedule shall be the
Disciplinary Authority and the authority specified in column (5) of the said Schedule shall be the Appellate Authority in
regard to the penalties specified in column (4) of the said Schedule ;

(2) In respect of the posts in the General Central Service Group ‘C’, specified in column (1) of Part Ii of the said
Schedule, the authority specified in column (2) of the said Schedule shall be the Appointing Authority, the authority
specified in column (3) of the said Schedule shall be the Disciplinary Authority and the authority specified in column (5)
of the said Schedule shall be the Appellate Authority in regard to the penalties specified in column (4) of the said Schedule.
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SCHEDULE
Part-F—General Central Service Group ‘B’
Description Appointing Authonity competent fo impose penalties and penalties Appellate
of post Authority which it may impose (with reference to item numbers in Authority
rule 11 of the Central Civil Services (Classification, Control
and Appeal) Rules, 1965,
Authority Penalties
) @ &) @ ®
National Sample Survey Office
1, Field Operations Division
Group ‘B’ Additional Additional All Director General
Pposts except Director Director and Chief
the posts Gereral General Executive Officer,
included in the National Sample
Subordinate Survey Office
Statistical
Service
Deputy Director (i) to (iv) Additional
General Dhrector General
{Administration)
2. Data Processing Division
Group ‘B’ Additional Additional All Director General
posts Director Director and Chief
General General Executive Officer,
National Sampie
Survey Office
3. Survey Designs and Research Division
Group ‘B’ Additional Additional Al Director General
posts Director Director and Chief
- General General Executive Officer,
National Sample
Survey Office
Part II—General Centrat Service Group ‘C’
Description of  Appointing Authority competent to impose penalties and Appellate
posts Authority penalties which it may impose {with refercnce Authority
to item numbers in rule 11 of the Central Civil
Services (Classification, Control and Appeal)
Rules, 1965.
Authority Penalties
03] @ ® L)) &}
National Sample Survey Office
" 1.Field Operations Division
(a) In respect of posts at Headquarters
Group ‘C’ Deputy Deputy Director All Additioral Director
posts Director General General
General {Administration)

(Administration)
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(b) In respect of posts in Field Offices

Group ‘C’ Deputy Deputy All Additional
posts Director Director Director
General General General
(State Capiial (State
Regional Capital
Offices) Regional
Offices)
2. Data Processing Division
(a) In respect of posts at Headquarter
Group ‘C’ Deputy Deputy All Additional
posts Director Darector Director
General General General
(b) In respect of posts in Data Processing Centres
Group ‘C’ Deputy Deputy All Additional
posts Director Director Director
General General General
3. Survey Designs and Research Division
Group *C’ Deputy Deputy All Additional
posts Director Director Director
General General Genenal
[F. No. A-12034/1/2008-Admn. III]
S. K. ROY, Under Secy.
TR farem e
( uge eI
4 frwelt, 6 A, 2012

0, 3, 2604 —H2T8 TR et e wivTe sfufa, 1994 (1994 1 WEAIF 55) I 4RI 3 ZRI WA
ofwdl =1 YA R g, TER A . g, weees R, e famrTads MfeERTer H 75,000-1,00,000 .
(Tfe) ST | 1 ST, 2012$Wﬁmaiaﬁaaﬁlmmafhaﬁmaﬁmﬁawmmm&!ﬁ$ﬁ
ﬁ,vﬁtﬂwﬁﬁ,%fmw(fﬁ),mﬁmm%mﬁﬁwmt |
[ € T, 24011/3/2011- W]

Az TR R, SR wiee

MINISTRY OF CIVIL AVIATION
(AAI SECTION)
New Delhi, the 6th August, 2012

$.0. 2604.—In exercise of the powers conferred by Section 3 of the Airports Authority of India Act, 1994 (No. 55
of 1994), the Central Government hereby appoint Shri S, Suresh, Executive Director, AAI as Member (Finance), Airports
Authority of India in the scale of pay of Rs. 75,000-1,00,000 (revised) with effect from forenoon of 1st August, 2012 fora
period of five years or till the date of his superannuation or until further orders, whichever is the earliest. ‘

{No. AV. 24011/3/2011-AAI}
SYED IMRAN AHMED, Under Secy.
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war i geen veifEt v
( grdan fawm)
{ TTSTOTRT WHTT )
=4 feoett, 3 aTTEY, 2012

LA, 2605.—H=19 TEHR TN (H9 3 WHRIT yaer & fag wam) fam, 1976 (Fen-dvifug 1987)
frm 10(4) % srpeRor § Fewr R e e v, EEn fawm % yaraes frromdia frefafes st fed
80 W @ stfus w1 FrEmE 7R w5 feran 2, %) waggro st fe s d

o FraRer Fris Her e, ITEvS WRHvEE, 56 g UF, 3E0EI-248001, STEVE |

[€ % 11016/1/2009-0.%.]
oA N B, W o
MINISTRY OF COMMUNICATIONS AND INFORMATION TECHNOLOGY
(Department of Telecommunications)
(OFFICIAL LANGUAGE DIVISION)
New Delh, the 3rd August, 2012

S. 0. 2605.—In pursuance of rule 10(4) of the Official Language {use for official purpose of the Union), Rules,
1976 the Central Government hereby notifies following office under the administrative control of Ministry of Communica-
tions and I.T. Department of Tetecommunications where of more than 80% staffl have acquired working knowledge of
& Office of the Controller Communications Accounts, Uttarakhand Circle, 56- Subhash Road, Dehradun, Uttarakhand.

[No.E. 11016/1/2009-0OL.]
BHARAT BHUSHAN KAURA, Jt. Secy.

ure dares faerw waew
(v Torg SR wmyar fawm )
(TATFATH-1V WA )
74 faeett, 16 a4, 2012
LI, 2606, —AH 31-5-2010 Ft WA TEHR F1 ACHET T TH. 46-3/2008/T¢-4/TTCHH-4 I S0
TG e faem W (TANeITY), Y HrEwi afafy 1 FFmRt 31-5-2013 96 Sgr Sk @ |
. (T, TF. 46-3/2008-T¢-4/TTTATH-4 ]
MINISTRY OF HUMAN RESOURCE DEVELOPMENT
} (Department of School Education and Literacy)
(NLM-IV SECTION)
New Delhi, the 16th August, 2012

S. 0. 2606,—The term of the Exécutive Committee of the National Literacy Mission Authority (NLMA), consti-
tuted vide Government of India’s Notification No. F. 46-3/2008/AE-4/NLM-4 dated 31-5-2010, is extended titl 31-5-2013.

[No.F. 46-3/2008-AE~4/NLM-4]
JAGMOHAN SINGH RAJU, Jt. Secy.

( Juitan Ame frvmr )
( ST W w7 )
¢ faweit, 31 9@, 2012

LI, 2607.— NI A& =1 7w, 1987 & fram 7 & sufs (1) # gT (@) F 979 | 9Rdg 9°e
w0 Taggr e w2 i R st w1 st F e 2 A efm e

g
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e
w4 TS w9 ARdra A () Hoas T ARG W g Al i fafa
=4 3k virdw C e WE A 9, 9
H K 7, T ven ik ad
(1) ) g (3) (4)
1. 1 wa/aT € W@ 60371-2: 2004 INF A SR TH 9299 (WM 2) : 1992 31-7-2012

IwR Gl ) fafofie ;s 2: oy wghwi

2 a1y € W 60371-3-2: 2005 IWE M@ 3 T 9299 (WFT I/ 7)1 31-7-2012
ot el 5t faffie w3 A AR R 1992
fafafeal -aam 2 s19F IR
3. A Ta/aT § | 60371-3-3: 1983 AWH AMIRT TR TH 9299 (T 3/ 4): 31-7-2012
IwRd w3 faffe : w3 owa arni =t 1982
fafafieal -argam 3 ardta swe & fae 38 ave
i i fafafe
4, o T/ € W 60371-3-5: 2005 TV SUF@ ST TH 9299 (HFT 3/ 3): 31-7-2012
mﬁmﬁmaﬂﬁm:msmmaﬂ 1982
fafofieat -omgomm 5 W -l (R R aE) S TH 9299 (NP 3/HII: 5):
% fore Faret Ao et wiga F9 Ifed awE 1992
IR
5 a1 waya € | 60371-3-9: 1995 AW STaIf@ T T 9299 (S /37T 9): 31-7-2012
FoRe aeh #t faffie < W 3 O W 1995
fafyrfieal -9 9 : TIFT HRHAR
w1 A A @ ws v W e SR, A W, 9 JeR e Wl we, T Reedt-110002, CE LT
e 7 feeh, Fre, SvEg, S, T o e wraie; SRR, SR, S, §E, S,
wﬂ,m,w,w,w,m,@mmﬁﬁaﬁﬁgm% |
(" 02/A-39, A-64, A-71, B-116, 8-179]
AR #. 3¢9, Al 'Y v wE (fp T
MINISTRY OF CONSUMER AFFAIRS, FOOD AND PUBLIC DISTRIBUTION
(Department of Consumer Affairs)
(BUREAU OF INDIAN STANDARDS)
New Delhi, the 3 1st July, 2012

S. 0. 2607.—In pursuance of clause (b) of sub-rule (1) of Rule 7 of the Bureau of Indian Standards Rules, it is,
hereby notified that these Indian Standards, Particulars of which are mentioned in the Schedule give hereafier, have been
cancelled and stand withdrawn.

SCHEDULE
8 No. No.and Year of the Indian Standards No. and Year of the Indian Standards, if any, Date of
Superseded by the New Indian Standard Established
) Q) ' ®) @)
1. IS/IEC 60371-2:2004 Specification for IS 9299 (Part 2) : 1992 Insulating materials . 3172012
insulating materials based on mica- based on built-up mica or treated mica paper:
Part 2; Method of test Part 2 Methods of test (frist revision)
2 IS/IEC 60371-3:2:2005 Specification for 1S 9299 (Part 3/Sec.7) : 1992 Insulating materials 31-7-2012 .

insulating materials based on mica- based on built-up mica or treated mica paper:
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Part 3: Specifications for individual Part 3 Specification for individual matcrial,
materials Section 2 Mica paper Section 7 Mica paper
3 ISAAEC 60371-3-3:1983 Specification for 1S 9299 (Part 3/Scc.4) - 1992 Insulating matenals  31-7-2012
insulating materials based on mica- based on built-up inica or freated mica paper:
Part 3: Specifications for individuat Part 3 Specifications for individual materials,
materials Scction 3 Specification [or Scction 4 Rigid mica materials for heating
rigid Mica matcrials for heating eqipment
4 IS/IEC 60371-3-5:2005 Specification for [S 9299 (Part 3/Scc.3) 1982 Insulating materials ~ 31-7-2012
insulating materials bascd on mica- based on built-up mica or treated mica paper.
Pan 3: Specification for individual Part 3 Specifications [or individual materials,
materials -Scction 5 Glass-backed muca Section 3 Mexible mica (lake tape for insulation
paper with an cpoxy resin binder for of clectrical machings

post-impregnation (VP
159299 (Part 3/Scc. 3y 1992 Insulating matenals
based on buill up mica or trealcd mica paper:
Part 3 Specification for individual materials,
Scction 3. Flexible mica materials in sheet form

5 IS/IEC GDRT1-3-9: 1993 Specilication for 189299 (Part 3/Sec. 2): 1982 Insulating matcrials -~ 31-7-2012
insulating materials based on muca- based on built-up mica or treated mica paper:
Part 3: Specifictions lor individual Pan 3 Specilications lor individual matcrials,
materials -Scction 9 Moulding Micanilc Scction 2 Moulding mica materials for clectrical
purposcs

Copy of tins Standard is available for sale with the Burcau of Indian Standards, Manak Bhavan. 9. Bahadur Shah
Zafar Marg. Now Delhi-1 10002 and Regional Offices: New Delhi. Kolkata. Chandigarh. C hennai. Mumban and also Branch
Offices’ Ahmedabad. Bangalore. Bhopal. Bhubaneshwar. Coimbatore. Guwahati. Hyvderabad. Jaipur, Kanpur, Nagpur,
Patna. Pune. Thirevananthapuram

[Ref ET02/T-39, T-04. T-71, T-110.T-179)
R K TREHAN. Scientist “E™ & Head {Electrolechnical)

74 fazedt, 3 37, 2012

FLA, 2608 — 9T AF [0 W, 1987 % frm 7 & SufPm (1) § @3 (@) F A0 § YR e
> WP Al w # f e e W % e i e | fon 2 | v w o ¥

I

#7187, F TG AT T
(1) (2) (3 (4)
l. 3T TH/ATE TE AT 6621- 11 2007 AR 3T TH 8422 (MTT9): 1986 3T, 2012

=79 39 o fon s | wiitenfoa veaeht

T T T ) A ST T w0, S SR, 9, FET e L A, 78 freedt- 110002, €9 S
e, FER, TR, A, GO 201 forearrge # fawt 87 e €

(was 2 ¥ Hefi-2 )
5 1. firg, dmfre T @ wE (3 E
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New Delhi, the 3rd August, 2012

S. 0. 2608.—In pursuance of clause (b) of sub-rule (1) of Rule 7 of the Bureau of Indian Standards Rules, 1987,
the Bureau of Indian Standards hereby notifies that the Indian Standards, particulars of which are given in the Schedule
hereto annexed have been established on the date indicated against each:

SCHEDULE
Si No. No. Year & title of the Indian Standards No. and Year of the Indian Standards, Date of
Established if any, Superseded by the New Indian Established
Standard
)] @ 6)) _ @
L IS/ISO6621-1:2007 Internal combustion IS 8422 (Part9): 1986 April, 2012

engines Piston rings Part | Vocabulary

Copy of this Standard is available for sale with the Bureau of Indian Standards, Manak Bhavan, 9, Bahadur Shah
Zafar Marg, New Dethi- 110002 and Regional Offices: New Delhi, Kolkata, Chandigarh, Chennai, Mumbai and also Branch
Offices: Ahmedabad, Bangalore, Bhopal, Bhubaneshwar, Coimbatore, Guwahati, Hyderabad, Jaipur, Kanpur, Nagpur,
Patna, Pune, Thiravananthapuram.

{Refl. TED/G-2|
T.V. SINGH, Scientist ‘F’ & Head (Transport Engg.)
¢ faeedt, 6 s, 2012

WL, 2609 —TRA WHE =R w1987 ® frm 7 & sufmm (1) % @8 (@) F AT § WEN
sfrgfa fran s & fi o s A # foere A9 st A kg e A Ry e R s arm A feR R #

et
w0 dem  © fF ™ s %) ge, 9RY F TE9R 9T 2, WS 3, feroquit
3T TR I9EE (i) § .97 T 3R
GIE]

(1) (2) ' (3) (4)

1. T TH 15268 (9T 1) : 2002/ TH A 3T, 2012 fordiegm gfaenat
8037-1:1986 FeRITETHT ST WY ITHT & 7 3
~IEHRRIY- TS "I | S, TR
o iR Tl

2 3 W 15268 (W1 2) : 2002/8T¢ TH 3 3FTE, 2012 e gfera
8037-2:1997 FeRIYIRT TR FoITee ST & 9 B
- AT - TEASE T 2 HIHT Y T[oea
fisfre aen Yafom =1 wle

3. I T 15270( 90T 1) : 2002/37% TH A 3T, 2012 firheen gfemnat
8255-1:1986 T iR WeHIfvrh STF0 : F s 3
TR Y- TG TEIE: WA 1 ST w5
Areré SR e o

4 TR TH 15270 T 2) : 2002/37 TH 37 T, 2012 Forftegon gferenaat
8255-2:1997 WeRIYTRT ST Fefve ST * 9 B

~WTERTER I9- SR TATH: S 2GR F
Torsrat, fefer aen Sfem w1 wlm

. A, dafes T ue wnE (deiEh)

2891 Gl/12—2
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New Delhi, the 6th August, 2012

$. 0. 2609.—In pursuance of clause (b) of sub-rule (1) of Rule 7 of the Bureau of Indian Standards Rules. it 1s,
hereby notified that the Indian Standards, particulars of which are mentioned in the Schedule give hereafier, have been
cancelled and stand withdrawn.

SCEEDULE
SL. No. No. & Year of the Indian Standards 5.0. No. & Date published in the Gazetic of Remarks
Cancelled India, Part-1I, Section-3, Sub-section (ii)
(1 @ 3 4
L IS 15268 (Pt. 1): 2002 /ISO 8037-1:1986 Optics and optical instruments- Microscopes-  Due to lack of
Slides Part | Dimensions, optical properties and testing facilities
marking

2 IS 15268 (Pt. 2): 2002 /1ISO 8037-2 :1997 Optics and optical instruments- Microscopes- Due to lack of
Slides Part 2 Quality of material, standards of testing facilities
finish and mode of packaging

3 IS 15270 (Pt 1): 2002 /1SO 8255-1:1986 Optics and optical instruments- Microscopes- Due to lack of
Cover glasses: Part | Dimensional tolerances testing facilities
thickness and optical properties

4 IS 15270 (Pt. 2): 2002 /1SO 8255-2 1997 Optics and optical instruments- Microscopes- Due to lack of

Cover glasses: Part 2 Quality of material, testing facilities
standards of finish and mode of packaging

[Ref. PGD/G-3.5]
S. CHOWDHURY, Scienust ‘F" & Head (PGD)

= Freett, 7 3, 2012
WA, 2610 —AAE ¥FF o[ Frm 1987 F frem 7 % 39Fmm (1) # @ (@) % HTEW § TR
I A S ORER Sfugfeaa s € fw o WA AR ® WA F e i s |y # & e @
TTQ%’:-

St
FY e Huifi wRer v w5 wen, 6 T g SN o T ]
3R virdE B %} faf
(1) (2) (3) (4)
1. 7 W 4079 : 1967 fE=maiz ween WM Heew 2 w2012 31 SR, 2012

=i fafafe

T TEREL S W ae e, e s, 9, FEIG W AR A, T3 Foewii- 110002, 8ty wrgiemai - ¢ faoett,
HITTH, UL, AT, T o W FACE : HEHTAR, AN, S, v, FITE, A, TR, WA,
FAR, TR, T, T qon forwaTagm | faw 87 svem §

[Hes upuE/si-1281
TN AR F. TS, A TE T I (@ T w5

New Delhi, the 7th August, 2012

8. 0. 2610.—In pursuance of Clause (b) of sub-rule (1) of Rules 7 of the Burcau of' Indian Standards Rules, 1987
the Burcau of Indian Standards hereby notifics that the amendment to the Indian Standa rd, particulars of which are given
in the Scheduic hereto annexed have been established on the date indicated agawns| cach:
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SCHEDULE
SL.No. No. & Year of the Indian Standards No. & Year of the Amendment  Date of which the
Amendment shall have
effect

1. 1S 4079:1967 Specification for canned Rasogolla Amendment No. 2 Year 2012 31 July, 2012

Copy of the amendment is available with the Bureau of Indian Standards, Manak Bhavan, 9 Bahadur Shah Zafar
Marg, New Delhi-110002 and Regional Offices: New Delhi, Kolkata, Chandigarh,Chennai, Mumbai and also Branch
Offices: Ahmedabad, Bangalore, Bhopal, Bhubaneshwar, Coimbatore, Guwahati, Hyderabad, Jaipur, Kanpur, Nagpur,
Patna, Pune, Triruvananthapurarn.

[Ref. FAD/G-128]
Dr. RK. BAJAJ, Scientist ‘F’ and Head (Food and Agri.)
¢ fewedl, 7 30T, 2012
WL, 2611 — TR TF =R () T 1988 @ frm 4 & safE (5) F e § W W S
wan@am%ﬁmawﬁﬁﬂﬁamﬁWﬁmmé,ammmW% -

et ,

Fq oRdn dem | wied O F oReu T U T S AeE #) B s
e fafa admE M perc I

1 2 3 4 5 6 7 8 9

L 3823261 4-4-2012 Aol e Tew fafds,  aree-OmERWE 4510 - - 1997

e A& 2808, SH1/ER, s W
: HHATR
2. 3823564 19-4-2012 I o IR e fofars, WMot gefes (R 154 1 - 1988

HRWE AR 201, 202/1,  TLE) T wad
202/2, 203 AW 32773, &g
Tz, amifea aeieu-391760
3. 3825265 24-4-2012 o eg AfrE WL fa LwRfem g 046 - - 1995
@ T 9 3 WA, fadfes i aifes
foofts 9F & 9, e, Afies vied
AR, WE-383210
4. 3824465 25-4-2012 Ao ot el g fe,  FETWRIERWEE 202 1 - 1999
=T qe, 1197120, Sifsen  (Wfers ®R 2EY)
5, GedR ISl & UM,
w2 e, m aee, fe.
HERFHI-383215
5. 3825063 27-4-2012 ol ST s Tmm g uAifen wéu fasew 13488
ez W, fafes, 9fe 2,
= e 658, T /I,
e Tita @ O Wel-
387120

6 3825164 27-4-2012 Fod e GHR I AW SR TR 12786
T I, fafide, gfw 2, TrTdel T B
= TR 658, T YW, T N
wifest e qe0 . BE-387120

2008

1989
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s —

1 2 3 4 5 6 7 8. 9

7. 3825467 30-4-2012 o T TGS WeRW  WEGT RS @ 303 - - 1989
W fafde, oe J 744, woom
= S g 2, e,
FAE-396035

(9 HtwmEhis:nn)
A, 3. ARTvE, A9 R O T
New Delhi, the 7th August, 2012

8.0. 2611.— In pursuance of sub-regulation (5) of regulation 4 of the Bureau of Indian Standards (Certification)
Regulations, 1988, the Bureau of Indian Standards, hereby notifies the grant of licences particulars of which are given in
the following schedule:

SCHEDULE

SI.No. LicencesNo. GrantDate  Name and address of the party Title of the Standard IS No. Part Sec. Year

I 2 3 4 5 6 7 8 9

L 3823261 4-4-2012 M/s. Rallis India Ltd. Lambda-cyhalothrin 14510 - . 1997
Plot No. 2808, BI/B2, G.1.D.C. wp -
Bharuch, Ankleshwar Gujarat

2 3823564 194-2012 M/s. R.R. Kabel Litmnited Pvc insulated (heavy 1554 1 - 1988
R.S. No. 201, 202/1, 20212, duty) electric cables:
203 and 327/3, Khanda Road,
Waghodia, Vadodara-391760

3 3825265 24-4-2012 M/s. Touch Laminates Pvt. Ltd  Decorative Thermosetting 2046 - - 1995
AT & PO. Sonasan, Opp. synthetic resin
Ceramic Zone, Prantij, bonded laminated sheets
Sabarkantha, Sonasan-383210

4. 3824465 254-2012 M/s. Shree Lamxi Wood Wooden flush door 2202 1 - 1999

Industries Block No. 119/120,  shutters (solid core
Ujediya Road, Near Salatpur  type)

Chowkadi, At, Mahiyal, Ts. Talod,

Dist. Sabarkantha-383215

3 3825063 274-2012 M/s. Jet Fibre Pumps and Emitting pipes system 13488 - - 2008
Equipments Pvt Ltd. Unit 2,
Block No. 658, At Bhudarpura
Mabhij Village & Taluka Kheda-
387120

a 3825164 274-2012 Mis. Jet Fibre Pumps and Irigationequipment- 1278 1 - 1989
Equipments Pvt Ltd. Unit 2, polyethlene pipes for
Block No. 658, At Bhudarpura  irrigation laterals-
Mahij Village & Taluka Kheda-
387120

7. 3825467 304-2012 Saras Plywood Product Pvt. Ltd. Plywood for gencral 303 - - 1989
Plot No. 744. New GIDC Gunlav purposes
Valsad-396035

[No. CMD/13:11)
T. B. NARAYANAN, Scientist ‘F’ & Head
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7§ fasit, 7 s, 2012

WA, 2612 — WA tma:ﬂ{d (o) fafam 1988 & fafrm (5) = sufafmm (6) % e A W
HAF S G ST e & R B e e angdel W 3T ) Swid T ante @ e wR fa n # -

TRt
EL AT e a1 W § Y Faln aRyIEH oEE W R H R
Tem HieA/E- YRAa AR F IYE
1 7410761 Aud fare wTeR wew WL fafide,  Pae SR TR, I e 11-4-2012

T-1, 851/1 -, Wt 7% €t W, Hawqn (e <nu)
$efiTae T2, 7ER1-390010 T T 2171 1999
2 7500881 Had wrarem rafad, didarer R waeferfayr, g weet  11-4-2012
20, Y FEFEAR TR, e Y (HiFEE W)
TEEE fre FEEE, T, 3¢ TH 13849: 1993
e}, sewzER-380016

{4 "t T E3:13]
A, <, o, dafE oE T T
New Delhi, the 7th August, 2012

8.0. 2612.— In pursuance of sub-regulation (6) of regulaﬁon (5) of the Bureau of Indian Standards {Certifica-
tion) Regulations, 1988, of the Bureau of Indian Standards, hereby notifies that the licences particulars of which are given
below have been cancelled with effect from the date indicated against each:

SCHEDULE
SL ~ Licences No. Name & Address of the Licensee Article/Process with relevant Indian Dateof
No. CM/L- Starndards covered by the licence cancelled  cancellation
L 741076l M7s. Vimal Fire ControlsPvi. Tid.,  Portable Fire 1142012

A-1,851/1-B, GIDC, Makarpura Extingushers, Dry
Industrial Estate, Baroda-390010  Powder (Cartridge Type)
IS 2171 : 1999

2. 7509881 M/s. Firestop Engineers Portable Fire 11-4-2012
20, Amarnath Industrial Estate, Old  Extingushers, Dry
Manekchowk Mili Compound, Idgah Powder Type (Constant Pressure)
Chowki, Ahmedabad-380016 IS 138491993

[No. CMD/13:13]
T. B. NARAYANAN, Scientist °F’ & Head
¢ TR, 7 97, 2012
I, 2613 — R TEE S (S0 Tabra 1988 F P 4 % SURRE (5) % ST § SR W o
Taggr SR F @ fa o o @ e e et o o #, 3§ e g -

et
FH OTREO BN @A HE D OREAMOI T AR I T@ HRAHT AR A TR YW FY AW
e Tafly s/ag it e
1 2 3 4 5 6 7 8 9
L. 3826873 4-5-2012 Pl ! deediv, Aoy TSR 2 14543 - - 2004

=R HA 197, TR AR 197, Y e frRe
R i@, =)

ity dorE, 9. s,

TE-394540
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1 2 3 4 5 6 7 8 9

2 3826974 4-5-2012 Yo g woord, @ AR e qm e wgel 1417 - - 1999
7/8, TG Fa 8, SIGRUM & I el
s, Famy T, 7EM T HEFA
TE-395004

3. 3827067 4-5-2012 e e et WL fofcs, ol g et wget 1417 - - 1999

Vg W 2, ST I, B SO TR
e T1E U8, TWa-395007 &A1 T HoUHA

4 3827471 4-5-2012 T ERg o W Ay,  Useeg Tawe( ST 39 14543 - - 2004
TIE o 24572, U L,  Uhws e T
a. Agem, M wgew, f. =Ry
HE-395009

5 3829475 4-5-2012 Tt v e faais, YT YAI( ST B9 14543 - - 2004
=F R 43, T, @A Ees W famm
T TEd, 1. wRES, RR)
fe. ®Hz-388540

6. 3828978 4-5-2012 Yow Ao 2gem W o, &l IgeE wR 1161 - - 1998
1301/1, % E, Tia TS, THFTE W
THATR-382355

7 3820071 7-5-2012 o Ao ogsE WL T, Bl S dREE wR 4923 - - 1997
1301/1, ®T U3, 7 oons, wate 99
TRTR- 382355

8. 3827572 7-5-2012 Yo v 2T WL fafids, UmeeE YAee( TR 3 14543 - - 2004
dIYe, STRETE-382405  Uehew et fa

)

9. 3827370 7-5-2012 T fife AT e, @l e yges 1417 - - 1999
3/137, TGN, WA ¥, & syl foeved
TLE-395003 Y5l TF qEUEHEA

10. 3829576 10-5-2012 e ST FEW U, TF A Yo UEe (S|U 14543 - - 2004
266, @2 TR 58, W ME  Yaos T e
AT, e, @ ARy, TR
fe. ardt, ga-394650

1t. 3831765 15-5-2012 o wwe R dT IR, ROE TOO (SRR 14543 - - 204
W R 2152, AR Yaeg e frwa
WHS & U, BE-11 9 ¢ A=)
gt =t 3T, FerE-396195

12, 3832767 17-5-2012 A dofig dea e,  oiftew YR Ewd 2347 - - 2006
R FE 3029, BH-3, 5
e B, BAUd, A FEd,
fe. MTR-382729

13. 3833365 17-5-2012 Had v Heame e, suRiEE 844 - - 1978
R Fa 339/4, ST THAARTISE e
ACHHT FFIH, MHFR

" “‘-‘"‘W'ﬂ"ww' L \"-ll?vlmlllwu MWu. P SRR I TR T TR R T S
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1 2 3 4 5 6 7 8 9

14. 3834569 17-5-2012 Aod o fE e Sores ot (ST 3T 14543
35, e efemm R st g o
(IR), TYH T & W, FR=)
HAiga, fawie fin Iz,
HEITTR-382415

15, 3833466 18-5-2012 Fed farn faets, Yeree Tgoet (TR ¥ 14543
T " 265/40, e o e @ e
9 @ @ U%, 581 i, TR
. a8 9rE=-392130

16. 3833567 18-5-2012 Ao g aedw W fafRe, s e ot 4984 - - 1995
Tz A 3, Dy FEfgae U BR GRS A
TR, T 94T 189/1 T 2,  HEWER
TER W T ® A, 9He
favm, w15d, e e,
. TR, FERIR-382170

17. 3833264 18-5-2012 Hod weit FsE, waafdas e 8034 - - 20w
42, wErEE ©Re, A 2T
% 8, forem =@ 3 T,
sfierarsT, sFdarsd,
STEREER - 380026

18. 3833971 21-5-2012 ¥t ot Pt foi,  wemidEe e 8034 - - 2002
T 10, v T TR,
=21 TR # 9rF, FEE 1,
FTLAET, STETETAS- 380026

19. 3840362 21-5-2012 T s foee FEER. s R e fae 2830 - - 1992
(m.) fafds, wd 7 21939 Friieq, faeten sy
3, SR e, T SRR, A weea R R-afEm
. o, fe vaee-389350 ] VI B SRA
TEHEEE W

20, 3834973 22-5-2012 Fog faaett servAe w. fo, 9T Tooe (s;Ry 14543
2410 N @@ 2411, BRI, 37 Yos A e
ot a1 <+ fefgam e, aW)
BT, o, Felret, MR,
BATT-382729

21, 3835167 22-5-2012 e wi B fadm, YPway IgoI (38T 14543
W13-15, Tl o, TR 27 e AW e
I U, ¥, fe )
HA%-388620

2. 3835268 23-5-2012 #od w9 ® VR 7 T, WERE FHE UET 458
wd R 96/1, e dud ®  (Fag e fagse
8, sivam i & v, 1 e
==, @ o S,
TTRT- 391135

g

2004

g

g

g
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1 2 3 4 s 6 7 8 9
23 3835369 23-5-2012 A % T T, Ao gemfdaar 14220 - - 1994
T2 T 65, B 1, gz

it o | W, W,
FEATER-382330
24, 3834872 23-5-2012 o dfirra g WM o SR 9 14402 - - 199
w, fafads, Fav 12671287129/ Sz dar fwfemg
137WE1/138/139/1 58T, %R foetw, sefegw
T FEHE, U7 TF FaL §, 2 97 oK (IR 3|
' . g fe. weigm-391243  WieE)
125, 3838577 23-5-2012 e s tv AW, Ydoms Taee (3T 1443 - - 2004
R A 81/6/1 FH-1, 3 Yevg Fa e
St o € |, e, =)
STETTIAIE- 382445
2. 3837474 24-5-2012 Hod o U9 7 SRR genidE TR 8034 - - 2002
geedte, 5334, it v
A FAEH F T,
AT Y2 9 1S,
RE WA VYA F U,
e, ITBIRER-380025
27, 3836068 24-5-2012 Hed wetor Wirener |FF, ol qo wol yge 1417 - - 1999
. 105, Teawigs wraess, & SmyuT ferews
TS Hewell, TAEN-396445  YET UE HEdiEA
28, 3836371 25-5-2012 o o w e fafies, ieds wm ez 455 - - 1989
TI[E, @ =4,
f&. S T9FE-385110
29. 3837070 25-5-2012 e wifa g, FEATMER T 202 1 - 1999
' w1/15/24, |94 SETR, (wfers wR 2dy)
TR HEel Qe
s, T, Y-394230
30. 3838375 25-5-2012 Hod yqd ged W, YaoHE TAOE (SR 14543 - - 2004
TR T30, MRS TR, 37 I et e
e gefigas Tz, )
3 TR F o, e 1,
3T T, YE-395004
3. 3838678 25-5-2012 Hod o o . fofdes, v womER W 202 1 - 199
' I wfea Ug, @, 34, (TfaE R =)
TE-394210
32, 3840463 25-5-2012 g =T e, Ut U9 (ST 14543 - - 204
el HIET, WIS & Yve e faa
WfF = ® 9, )

T, Y




[ 9T II—&vE 3(ii) ] WA 1 UATA : SR 18, 20127899 27, 1934 6439

1 2 3 4 5 ' 6 71 8 9
33, 3838476 28-5-2012 T vitaet faad, Yoz Tower (SR 14543 - - 2004
A TETH, FTGH, 37 v g fRE
FETH-385410 TR)
4. 3838173 29-5-2012 i wd oflee (sfea) T e Rewm, 863 - - 1988
. feafie, 242119, T wfeanife
it omé 2 o, amsifear '
wERU-391760
35 3838274 29-5-2012 Bl o e, Yo Yaore (ST 14543 - - 2004

W F 33, A witew 1 Y A v
(), © W oaRg, fe. A=)
WT-388265

36, 3839074 30-5-2012 T frm wefisen (Fea) & amfee m9a 15111
wn, fafves, ¥8 =X 4407172, HR IS AwgfEn
= FEARER JEiEud TR, uiEhE (V-1 A TR-2)
TS et TRA, A A,
T WAR, HEHIER-382213

g

{4 @wEvisaa]
A. . TR, et U T e
New Delhi, the 7th August, 2012

S.0. 2613.— In pursuance of sub-regulation (5) of regulation 4 of the Bureau of Indian Standards (Certification)
Regulations, 1988, of the Bureau of Indian Standards, hereby notifies the grant of licences particulars of which are given
in the following schedule

SCHEDULE

SI.Ne. Licences No. GrantDate  Name and address of the party Title of the Standard IS No. Part Sec. Year

L 2 3 4 5 6 7 8 9

L 3826873 4-5-2012 Risco Industries Packaged drinking 14543 - - 2004
Block No. 197, Plot No. 197, water {other than
Shiv Shakti Industrial Estate,  packaged natural
Village Delad, Taluka Olpad, mineral water)

Surat-394540
2 3826974 4-5-2012 Punit Jewellers Gold and gold alloys, 1417 - - 1999
Plot No. 7/8, Shop No. 8, Jjewellery/artefacts-
Aksardham Appartment, fineness and marking-
Singanpor Road, Surat-395004
3 3827067 4-5-2012 Ratna Abha Jewellery Pvt. Ltd. Gold and gold alloys, 1417 - - 199

Shop No. 2 Abhusan Complex, jewellery/artefacts-
Ghaod DOD Road, Surat-395007 fineness and marking-

4. 3827471 4-5-2012 Hydro Tech Sweet Water Packaged drinking 14543 - - 2004
: Plot No. 245/2, At. Alghat, water (other than
Ta. Mahuva, Village Mahuva, packaged natural
Dist. Surat-395009 minecral water)

5. 3829475 4-5-2012 Jay Ambe Beverages Packaged drinking 14543
Block No. 43, Paiki, At. & Post  water (other than
Davol, Village Davol, Taluka  packaged natural
Borsad, Dist. Anand-388540 mineral water)

g

2891 GiIf12—3
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6. 3828978 452012 M/s. Milestone Tubes Pvt. Ltd. Steel tubes for 1161 - - 1998
1301/1, Karai Road, structural purposes
Village Valad, Gandhinagar-
382355
7 3829071 7-5-2012 M/s. Milestone Tubes Pvt. Ltd. Hollow sicel sections 4923 - - 1997
1301/1,Karai Road, for structural use
Village Valad, Gandhinagar-
382355
8. 382157 7-5-2012 M/s. Jaydev Traders Pvt. Ltd. Packaged drinking 14543 - - 204
Piplaj, Ahmedabad-382405 water (other than
packaged natural
mineral water)-
9 3827370 7-5-2012 Girishchandra Nanchandbhai  Gold and gold alloys, 1417 - - 199
Choksi, 3/137, Navapura, Parsi  jewellery/artefacts-
Sheri, Surat-395003 fineness and marking-
10. 3829576 10-5-2012 Jal Varun Dhara Packaged drinking 14543 - - 2004
Block No. 266, Plot No. 58, water (other than
At. Village Bedkuva, Najik, packaged natural
Taluka Vyara, Dist. Tapi, mineral water)
Surat, Bedkuva-394650
1. 3831765 15-5-2012 Aqua Neer Health Care Packaged drinking 14543 - - 2004
Plot No. 215/2, Near Morarji water (other than
Circle, Phasell, GLD.C. Vapi, packaged natural
Valsad- 396195 mineral water)
12 3832767 17-5-2012 Pyrarmid Metal Industries Domestic pressure 2347 - - 2006
' Plot No. 3029, Phase-3, cookers-
G.1D.C. Chhatral,
Taluka Kalol, Dist.
Gandhinagar-382729
13. 3833365 17-5-2012 Prakash Pesticides Industries  Chlorpyrifos 8044 - - 1978
Plot No. 339/A, Zak Taluka emulsifiable
Dahegam, Dist. Gandhinagar  concentrates
14 3834569 }7-5-2012 Jaldhara Mineral Water Packaged drinking 14543 - - 2004
35, Vishala Industrial Estate water (other than
{West), Opp. Madhuram Estate, packaged natural
Odhav, Nikol Ring Road, mineral water)
Ahmedabad-382415
15, 3833466 18-5-2012 Vpure Beverages Packaged drinking 14543 - - 2004
S.No.265B,0ldIPCLRoad,  water (other than
Dahej, Village Tal. Vagara, Dist. packaged natural
Bharuch-392130 mineral waler)
16. 3833567 18-5-2012 Donga Water Tech Pvt. Ltd. High density 4984 - - 1995

Plot No. 3, Kailash Industrial
Estate, Surcy No. 189/1 & 2.
Opp. Essar Petrol Pump.
Sanand-Viramgam Highway,
Al lvava, Tal-Sanand,

Ahmedabad-382170

polyethyene pipes for

potable water
supplies
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17. 3833264 18-5-2012 Kabir Industries Submersible pumpsets 8034 - 2002
42, Mahakali Estate, B/H
Ganti Stand, Nr, Shivam
School, Bhilwada, Amraiwadi,
Ahmedabad-380026
18, 3833971 21-5-2012 Shree Niloskar Industries Submersible pumpsets 8034 - 2002
A-10, Prakash Industrial
Estate, Opp. Rita Nagar, Vastral
Road, Amraiwadi, Ahmedabad-
380026 :
19, 3840362 21-5-2012 Agarwal Mittal Concast (P) Ltd. Caron steel castbillet 2830 - 1992
Survey No. 2193 P3, Champaner ingots, billets, blooms
Road, Vill. Chandrapur, Taluka  and slabs for re-rolling
Halol, Dist Panchmahal-389350  into stee! for general
structural purposes
20, 3834973 22-5-2012 Bisleri International Pvt. Lid.  Packaged drinking water 14543 - 2004
2410P & 2411, PhaseTI, GIDC  (other than packaged
Industrial Estate, Chhatral, natural mineral water)
Ta-Kalol, Gandhinagar
Chhatral-382729
21 3835167 22-5-2012 Pure Care Beverages Packaged drinking water 14543 - 2004
C/13-15, Hardik Park, (other than packaged
Nagara-Cambay Road, natural mineral water)
Cambay, Dist. Anand-388620
22, 3835268 23-5-2012 H. K. Shah & Co. Precast concrets pipes 458 - 2003
Survey No. 96/1, Behind (with and without
Ambaji Temple, Near reinforcement)
Orsang Bridge, At Chachak,
P.O. Bodeli, Vadodara-391135
23, 3835369 23-5-2012 Mak Pump Industries Openwell submersible 14220 - 1994
Plot No.65, Phase [, GID.C.  pumpsets -
Naroda , Ahmedabad-382330
24, IBUEN 23-5-2012 Chemical Process Piping Pvt. Ltd.. GRP pipes jointsand 14402 - 1996
Block No. 126/128/129/137AB/  fitting for sewerage,
138/139/158AB, Village Vadsala, industrial waste and
N.H. No. 8, Taluka & Dist, water (other than
Vadodara- 391243 potable)
25 3838577 23-5-2012 Nilkanth Health Care Packaged drinking water 14543 - 2004
Plot No. 81/6/1 Phase-1, {(other than packaged
G.ID.C Vatva, natural mineral water)
Ahmedabad-382445
26, 38371474 24-5-2012 Masoo Pump & Spares Industrics  Submersible pumpsets 8034 - 2002

533/B, Opp. Mini Slam Labour
Quarters, B/H Bharat Petrol Pump
NR. Naroda Fire Station Naroda,
Ahmedabad- 380025
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n 3836068 24-5-2012 Pravin Ratilal Soni Gold and gold alloys, 1417 - - 1999
105, Shivshankul Complex, Vadi jewellery/artefacts-
Mahhallo, Navsari-396445 fineness and marking-
;.3 3836371 25-5-2012 Shriram Cement Limited Portland slag cement 455 - - 1989
Hadad, Taldanta,
Dist. Banaskantha-385110
29 38370°70 25-5-2012 Pragati Enterprise Wooden flush door 2202 1 - 199
B/15/24, Sachin Udhyog Nagar, shutters (solid core
Sahkari Mandali Popada, type)
Vanz, Sachin, Surat-394230
30. 3838375 25-5-2012 Pramukh Health Care Packaged drinking water 14543 - - 2004
Plot No. 30, Ground Floor, (other than packaged
Tulsi Industrial Estate, natural mineral water)
Opp. Urmi Soc Shed-1,
Ved Road,
Surat-395004
3. 3838678 25-5-2012 Unn Timbertech Pvt, Ltd. Wooden flush door 2202 1 - 1999
Surat Sachin Road, Tat Unn. shutters (solid
Surat-394210 core type)
32 3840463 25-5-2012 Sky Water Packaged drinking 14543 - - 2004
Patel Faliya, B/H Chhaprabhathha, water (other than
Prathmik School, Amroli, packaged natural
Surat mineral water)
33. 3838476 28-5-2012 Shitat Beverages Vill. Vadgam, Packaged drinking 14543 - - 2004
Tal Vadgam, Banas Kantha water (other than
Vadgam-395410 packaged natural
mineral water)
3 3838173 29-5-2012 Baroda Surgical (India)Pvt. Ltd. Handloom cotten 863 - - 1988
242/19, G1LD.C., Waghodia bandage Cloth,
Vadodara-391760 non-sterilized
35 3838274 29-5-2012 Anuj Beverages Packaged drinking 14543 - - 204
Survey No. 33, Village Handia  water (other than
(Virpur), At Taluka Virpur, packaged natural
Dist. Kheda-388265 mineral water)
34. 3839074 30-5-2012 Nisan Electricals (India) Pvt.Ltd. Self ballasted lamps for 15111 - - 2002

Survey No. 440/1/2, New
Ahmedabad Industrial Estate,
Surkhej Bavla Highway, VIL
Moraiya, Tal Sanand,
Ahmedabad-382213

general lighting
services
{(Part-1 & Part-2)

[No. CMD/13:11]

T.B. NARAYANAN, Scientist ‘F’ & Head
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¢ feweht, 7 T, 2012

T, 2614, SRS TEE = (v fafem, 1988 # fafam 5 % sefafrm (6) % s H wwdta 7w

= T SYEfas w2 o fre o A el w e o el T e @ weatn R ka T d -

S Sl
% Ry den  argaud w1 AW A T TRYIEA ®© w0 1 fafa
p: dHm/aE- § WaEg WA AEE # TN
(1) (2) (3) (4) (5)
L 3681469 e e e w fafies, Teee WA iR g 02-05-2012
e TR 1302-1306, R 2R (FEdZ W)
<t o 2 & veficam wRe, 30 TH 849: 1993
T J9Heat 389350
2. 3760364 g mE e w fefiee, W FTR TEARETR 02-05-2012
e FHL 1302-1306, HRPET B
it a1rd 2 o sefeae ey, Y 1 TH 10204 2001
e TamEet 389350
3. 3760465 Hod e sew W fafds, R R wEefEiETR 02-05-2012
e FE 1302-1306, 1 2 (| i)
i o € gefieTe w=R, 3 TH 940: 2003
' fg vawEa 389350
4. 3760566 T e sfem w fafies, GREe HER TFAAEYR g 02-05-2012
e oL 13021306, TR (Ffes 2€y)
o og € 49t sefgas TR, I WH 2171 1999
f& J9wser 389350
5 7102851 T wEi i (Ffe) T w1 2w wM, 11-05-2012
w fafaes, 242/19 M REeRE
<t i & o, amifea, 3T TH 863 : 1988
fz TR 391760 _
6 3771874 Fow ot idig Serd, ot qe et uge ® 23-05-2012
w fafis, e Fa 1-2, g farereRrt e
. AW 1T, g T TH 14171 1999
fefzae e 392001
7. 7586903 g &t SR W, ol o W umgsti & 23-05-2012
46, Y A1, o foreaeh il
S S & I, T HEHT
o it U, e, I TH 14172 1999

EATEIE 380006
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(1) (2) (3) (4) (5)
8 7689307 o v e, i e Tt urged 23-05-2012
F2ZOTH |4, 54, oo fererrt Ea
E T 183, FEEH-1, W U
0 &t e, 3T TH 1417: 1999
(T FEET FEL),
Tefgae q@-395004
9. 7696910 o Aty AR aen w5, Ut T T U # 24-05-2012
3/304, T 3R, e fereaERl Y
I WY A TR T U
* 19, I TH 14172 1999
fefigae sz-388001
0. 7783905  dwd wygE saed, v g @l uga % 24-05-2012
Sit-10 BRET SR 599, s ) e
St . s, el i
‘ #HFZ-388001 3T TH 1417: 1999
1L 7551476 Hud FE Aw UW feEA, T HeRT SN wied 30-05-2012
T 791 I =I5, (wfers R =)
T T RBIYE & U R T 2202(E 1):
f&. 7=”T-391310 1999

New Delhi, the 7th August, 2012

S.0. 2614.—In pursuance of sub-regulation (6) of the Regulation 5 of the Bureau of Indian Standards (Certification)
Regulations, 1988 of the Bureau of Indian Standards, hereby notifies that the licences particulars of which are given below

have been cancelled with effect from the date indicated against each .—

[®. ¥t Ei13:13]
3, = R, A9 T @ W

SCHEDULE
SL.No. Licences Name and Address of the Article/Process with relevant Indian Date of
No. Licensee Standards covered by the licence Cancellation
CM/L— cancelled
4 @ 6] @ ®
1 3681469 M/s. Gunnebo India Private Portable Fire Extinguisher 02-05-2012
Limited, Plot No. 1302-1306, Dry Powder Type
GIDC Industrial Estate, {constant pressure)
Champaner Road, Halol 1S 13849: 1993
Distt : Panchamahal -389350
2. 3760364 M/s. Gunnebo India Private Portable Fire Extinguisher 02-05-2012
Limited, Plot No. 1302-1306, Mechanical Foam Type
GIDC Industrial Estate, 1S 10204; 2001
Champaner Road, Halol
Distt : Panchamahal-389350
3. 3760465 M/s. Gunnebo India Private Portable Fir¢ Extinguisher 02-05-2012
Limited, Plot No. 1302-1306, water Type
GIDC Industrial Estate, (gas Cartridge)
Champaner Road, Halol IS 940: 2003

Distt : Panchamahal-389350

b

IS o8 (PRI "M 1Y THIE ™

FEBIE R RET 1S

i

FRERET 1 PP TR TR R R W T R TR R E [F1 - - e gy
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] @ &) @ »)]
4, . 3760566 M/s. Gunnebo India Private Portable Fire Extinguisher 02-05-2012
Limited, Plot No. 1302-1306, Dry Powder
GIDC Industrial Estate, (cartridge type)
Champaner Road, Halot 1S2171: 1999
Distt : Panchamahal-389350
5, 7102851 M/s. Baroda Surgical (India) Handloom cofton 11-052012
Pvt. Limited, 242/19 bandage cloth,
G 1. D. C. Waghodia, non sterilized
Distt: Vadodara-391760 1S 863: 1988
6. 3771874 MJs. Shree Gopinath Jewellers Gold and gold alloys, 23405-2012
Pvt. Ltd, Shop No. 1.2, jewellery/artefacts-
Surya Shopping Centre, fineness and marking
Sevashram Road, IS1417:1999
Bharuch
Distt ; Bharuch-392001
7 7586503 M/s. V.R. Zaveri Gold and gold alloys, 23052012
46, Super Mall, Near Lal jewellery/arntefacts-
Bunglow, C.G Road, fineness and marking
Ellisbridge 1S1417:1999
Distt : Ahmadabad-380006
8 7689307 M/s. Shakti Jewellers Gold and gold alioys, 23-05-2012
Katargam Survey No. 54, Jjewellery/artefacts-
Block No. 183, Kubernagar-1, fineness and marking
PO. Katargam (Katargam 1S1417:1999
“Darwaja Bahar)
Distt: Surat-395004 _
9 7696910 M/s. Yogesh Kumar & Gold and gold alloys. 24-05-2012
Brothers, 3/304, NR jewellery/artefacts-
Ashok Stambh Tower fineness and marking
Bazar, 1S1417:1999
Distt : Anand-388001
10. 7783905 M/s. Prabhudas Jewellers Gold and gold alloys, 24-05-2012
G-10 Hanba Vyapar jewellery/artefacts-
Bhavan GP O Road fineness and marking
Anand-388001 IS 1417:1999
1. 7551476 M/s. Wood and Paper Wooden flush door 30-05-2012
Industries, At & Post Bajwa, shutters (solid core
Near Bajwa Railway type)
Station, Bajwa 1S 2202(Part 1) ; 1999

Distt ; Vadodara-391310

[No.CMD/13:13]

7§ fwelt, 7 374, 2012

T.B. NARAYANAN, Scientist ‘F’ & Head

T, 2615 R FF SN (o) fafrm, 1988 ® Fram 4 @ 3w (5) % s § Wl 7w
@Wmm%ﬁma@ﬁﬁmﬁﬂﬁﬁmﬂqiémmmmﬁ —
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ST
w,  TREE ERaed oEeeud @ AT R S B
i e w1 fafs, R g T A & e
T/ATE T+
(1) (2) (3) (4) {3) (6) (7) (8) (9
. 3841566 04-06-2012 T S fawfiay EGER LT E 15622 - - 2006
fofaes, 14, A & EiESs
W gsfgad wez,
WA FE-382715
2 3840766  06-06-2012 Had Hrew e, Tl e = 1417 - - 1999
313-314 fodt Ex we, e & S
IR W T fereraRtd Y
s Tg, O HeTFA
Y@-395001
3. 3840867 06-06-2012 Hud W sw{EeTE Tt qe @t 1417 - - 1999
JAYF, B2 I A oI & smaysoi
Fear & v, AT, faewmd yam
f& aemR-396125
4. 3840059  06-06-2012 O arsht vee Yo, o] e i 1417 - - 1999
14, TefAT Wit e, wrgstt & sy
T SR o W F A, foreri
TMEWA T2, Mal UF, T qEUFT
YA, a2
5 3840261  06-06-2012 Hud W uTTwEw, EEEER R 14543 - - 2004
wifg Sy 55, e (37T 3 Hore
TR, TEA &3 F T e
oA, Gt € 1 g EvE 1)
s, IAATEATE!,
FEWEETR- 380026
6. 3843469  11-06-2012 Pud W faatew, Yoy, Yoreer 14543 - - 2004
g it faETR, (37T 3 YEw
g ¥1Ed, 1. fae, T faee
HAMER Har RY)
TEEMT-384313
7. 3843570 18-06-2012 Hwd 2 S fafree, | s et 7098 3 - 1993
Afeare, e
fe @zr-387002 YIS Faer™
8 3843671  18-06-2012 Fud wy@ Ay, Ygomy el 14543 - - 2004
24, fanm =2z, (o 3 Ywg
TIFAe U2 I F@ fowa

F W, ia geEH-384002 =)
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2891 GI/112—4

(1) (2) (3) (4) (5) {(6) (7) (8) {9)
9. 3843368  19-06-2012 e g wderd Tt gen w@rof 1417 - - 1999
10/1154, 51 faem, yrgatl # e
=S FAR, F & fereqsdt yraan
e, M, & el

T 395001
10. 3844673 20-06-2012 Tud ¥ famw w fafies, Yeae YaeE 14543 - - 2004
qe AREE o (3752 37 Yos
Pt wERE, fa wwen TR e
gled & AR, TEw )
HETSETR 380055
11 3845372 20-06-2012 Hwd sit wifw wmgs 959 el SR 2000 1 - 1999
| o=, /24-3, 1A g (wfes
Fe TR, wewd vEe FR TEI)
fafres, ni a9,
M IR,
T 394230
12, 3846273 20-06-2012  AEH W WEEYH, gEE el D T 14543 - - 2004
e AR 79, 80 W (ST 3T WEes
T8, IS )
G 394107
13. 3844774 21-06-2012 R WEeR e, Taafha R 8034 - - 20
FHae fe =Fm &
TR, {5 &t &
(3| TEHE)
TR 385001
14, 3844572 21-06-2012 B fAee wegm, Tafied o 80 - - 2002
W9/10, BT TR2,
HEY W2 F I,
!, e,
ITEHSHIE 380025
15 3846071  28-06-2012 Trod 2=w faai,. LCEcclpea 14543 - - 2004
e FR 15, (75T 3 s
T T i T A
TR WA, HRT)
a1 TEEH,
f& w=¥"T 391775
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(D (2) (3) (4) (5) (6) (7N (8) (9)
16. 3846172 28-06-2012 ATH wme W fafes, 7 4984 - - 1985
AR T 90K, referei aeg
o o € 9@ uee, TR 9P
Y IV , T, waeTE

HEHTER 382330

[ S W E13:01]
#, i, A, S TE w6 e

New Delhi, the 7th August, 2012

S.0. 2615.—In pursuance of sub-regulation (5) of the Regulation 4 of the Bureau of Indian Standards (Centification)
Regulations 1988, of the Bureau of Indian Standards, hereby notifies the grant of licences particulars of which are given in

the following schedule :—
SCHEDULE
SL  Licences GrantDate  Nameand Titleof the ISNo.  Part Sec. Year
No. No. Address of Standard
the Party
)y @ ) @ ®) (©) (7 ®) )]
! 3841566 04-06-2012  M/s. Somany Ceramics Pressed ceramic 15622 - - 2006
Lid. 14 GLD.C tiles
Industrial Estaic.
Mahesana,
Kadi 382715
2 3840766 06062012  Mangalam Jewellers, Gold and gold 1417 - - 1999
313-314 City Centre alloys, Jewellerv/
Market, Parle Point artefacts—fincness
Ghod-Dod-Road and marking
Surat 395001
3 3840867 06-06-2012  SoniHasmukhlal Gold and gold 1417 - - 1999
Champaklal. Near alloys, Jewellery/
State Bank of India, artcfacts--fincness
Vaniawad. Shroff and marking -
Street. Killa Pard,
Dist - Valsad-396125
4 3R40059 Oe6-20012 edap Gold Palace Gold and gold 1417 - - 1999
i+ Vardhaman Shopping alloys, Jewellery/
¢ sare, Below LIC artefacts—{finencss
- inch, Gathaman and marking
Ciate, Gobri Road.
Palanpur
Hanas Kantha
5 3840261 06-06-2012  Shagun Enderpriscs Packed drinking 14543 - - 2004
Shop No. 553, Ashadeep waier (other than
Nagar, Opp Rastra packaged natural
Bhani School CTM mingcral water)

Hatkeshwar Road.
Amrarwad,
Ahmedabad 3800260
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O @ &) @ &) © D e O
6. 3843469 1106-2012  Jay Beverages Rampura Packed drinking 14543 - - 2004
Patiya, Visnagar-Unjha water (other than
Highway, Ta Visnagar packaged natural
Iyasara-Kansa mineral water)
Mahesana 384315
7. 3343500 18062012  Torrent Cables Limited Cross-linked 7098 3 - 1993
Yoginagar, Mission polyethylene insul-
Road, Nadiad ated thermoplastic
Dist Kheda- 3827002 sheathed cables
8 3843671 18062012  Pramukh Water Packageddrinking 14543 - - 2004
24, Vikram Estaie, water (other than
Behind Rajkamal packaged natural
Petrol Pump, mineral water)
Village Mehsana-
384002
9 3843368 1906-2012  Vajubhai Jewellers Gold and gold 1417 - - 1999
10/1154, VRAJ alloys, Jewellery/
Villa, Ground, Floor artefacts—fineness
K.D. Road, Gopipura and marking
Surat-395001
10, 3844673 20062012  Hus Beverages Pvt. Ltd. Packaged drinking 14543 - - 2004
Laxmi Narayan Ice water (other than
Factory Compound, packaged natural
Opp. Vishal A Hotel, mineral water)
Sarkhej-Narol Road,
Juhapura,
Ahmedabad-380055
11 3845372 20-06-2012  Shree Shakti Plywood Wooden flush 2202 t - 1999
Industries, C/24-3 door shutters
Sachin Udhyog Nagar, (solid core type)
Sahkari Mangti Ltd.
Vill Vanz, Taluka
_Choryasi, Sural
Vanz-394230
12, 3846273 204062012 Mother Foundation Packaged drinking 14543 - - 2004
Plot No. 79, 80 Sai water (other than
Ashish Society, packaged natural
Utran Road, Amrol, mineral water)
Tal Surat -394107
13. 3844774 21-06-2012  Pilot Industrics Submersible 8034 - - 2002
Near Convent Eng. pumpsets
School, Ahmedabad
Highway Palanpur

Dist. B. K. (N. Gujarat)
Palanpur- 385001
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b @ Q) Q)] ) © M ® )
M. 3844572 2106-2012  Nishan Pumps Submersible 8034 - - 2002
A/9/10 Mangalam pumpsets
Estate, Near Modern
Estate, Memco, Naroda,
Ahmedabad -380025
15, 3846071 28062012  Deval Beverages Packaged drinking 14543 - - 2004
Plot No. B-15, water (other than
Shankarbhai Patel packaged natural
Ind. Estate, Manjusar, mineral water)
Ta Savli
Dist Vadodara -391775
le. 3846172 2806-2012  Chamunda Pvt. Ltd, High density 4984 - - 1985
Plot No. 9085, GIDC polvethylene
Estate Phase-TV, Pipes for potablc

Naroda,
Ahmedabad- 382330

water supplies

[No. CMD/13 : 11]
T.B. NARAYANAN, Scientist ‘F’ & Head

_ 2 feeedt, 7 evmE, 2012
HLH, 2616,— WA 7FAF =90 (w0 fafrem, 1988 & fafam 5 = zufafmam (6) & spaeor 9 wrdra @
= TR Sfgfa wm & 5 e foarm O s B o o e v A § et R e an #

STt

ED Y FE ARSHER] F1 9 Y F T TR IHEA T w7A 7 fafy
q deAma- A TEE RATT AEE w1 T ’
() () (3) (4) (5)
L 7737086 frad sish e, Tt qe el et # 07-06-2012

24, 9 U, A K, FqE gt yaa

TS = T T WEUEA

dien Uz, Tt FRTH 1417: 1999

STEHETAIR- 38006

(4 = um €i/13:3]
2. i, arraeH, 99k TE T vE

New Delhi, the 7th August, 2012

§.0. 2616.—In pursuance of sub-regulation (6) of the Regulation 5 of the Burcau of Indian Standards (Certification)
Regulations, 1988 of the Bureau of Indian Standards, hereby notifics that the licences particulars of which are given below
have been cancelled with effect from the date indicated against cach . —

SCHEDULE
SI.No. Licence Name and Address of the Article/Process with relevant Indian ~ Date of
No. Licensee Standards covered by the licence Cancellation
CM/L- cancelled
(Y] @ 3 8 o
L 7737086 M/s. Shregji Jewcllcrs Gold and gold alloys, 07-06-2012
24, UL, Agrawal Tower. jewellery/artcfacts-
Bhuyangdev Char Rasta, fineness and marking

Sola Road, Ghatlodia,
Ahmedabad -380061

151417:1999

[No. CMD/13:13]
T. B. NARAYANAN, Scientist ‘F’ & Head
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+ fugett, 9 a7, 2012

WA 2617 —IREE 79 U (o) fafaa, 1988 & Fraw 4 % 39-Fam (5) 9 s o yRata 9
0 T SHemfea wen # fr om awdsl @ fero i o 4 R g d, @ whgn kg § —

ST
0 o @ga w0 aedeud @ AT oW, M @ oy
€ d=m i fafer, AN q 9 HHE Hl e
TY/ATE F LD
(m (2) 3 (4) (5) (6) (M (8) (9)
L 3850769  13-07-2012 WIIEW O W TEA ITNT R 4923 - - 1997
fafaes, .1, Tfevrm fou Toom %
un. & & |, |rEe gRH
e : Sm-421401
2 3853472 19-07-2012 GEIY BIR AEIHEH wfaa vifeam 4246 - - 200
frde 3us. 72T, If e & oy wgw
4, 01/T, HF FHR g 19 Tee
faew Us,
wigemt (qH),
TE-400042
3. 3855375 26-07-2012 Had = @ia AHies THhie YaoH ® 1786 - - 2008
() w. fa., 274 fem 3== wi|m ‘
275 o1, ST FEEgSR fasfoa zoma
T3, faee @diaet, o, WU T IR
e : a0t -431302
4. 3857581  23-07-2012  SUfEE CRAMIESH o egfatTEe 1660 - - 2009
el . 4, =% et CLEl
FHIFU WS, T/, F
7w, zfEEr (),
‘ Hai-400068
S 3858482  23-07-2012 St Uwerw STomadd HaEd A 15683 - - 2006
w. &, wife 4. 48, TN - w4
WA . 66, TAT T, FIf @R
=% (), firmfor
foem : umt-401208
[9. %<tg wovE faum13:11]

T, T, UE. e, AT US| T TE (T fasm-)



6452 THE.GAZETTE OF INDIA: AUGUST 18, 2012/SHRAVANA 27, 1934 [Parr —8Ec. 3(ii)]

New Delhi, the 9th August, 2012

$.0. 2617 .—In pursuance of sub-regulation (5) of the Regulation 4 of the Bureau of Indian Standards (Certification)
Regulations 1988, of the Bureau of Indian Standards, hereby notifies the grant of licences particulars of which are given in
the following schedule :—

SCHEDULE
Sl ML GOLDate  Licensec Name & IS Product ISNo. Part Sec. Year
No. No. Address
o @ £)) @ (5 © 7 & )
1L 3856769 1307-2012  LloydsLine Pipes Limited  ''.iiow Steei 4923 - - 1997
M-1, Addiiional Section for
M.1.D.C.. Kudavali Structwral
Village Murbad, use
Dhstt : Thane - 421401
2. 3853472 19072012 Sunbcam Home Domestic Gas 4246 - - 2002
Appliances Crescent Stoves for use
Indl. Estate Unt with Liquefied
No. 01/A, Off. Kanpur Petroloum
Village Road, Kanjur Gascs
Marg(E),
Distt : Mumbai - 400042
3 3855375 26072012 M/s.Wada Steel Mould High Strength 1786 - - 2008
(India) Pvt. Ltd. Deformed Steel
274 B/275 B, Bharat Bars and Wire
Fertilizer Road, Village- for Concrete
Kharivali, Wada Reinforcement
Dist . Thane-431302 Steel Bars
4, 3857581 23072012  Aadit Enterprises Wrought 1660 - - 2009
Gala No. 4, Chand Bibi Alnminium
Niwas, Mulla Compound, Utensils
Kokani Pada,
S. K. Marg,
Dahisar (E),
Mumbai - 400068
5. 3858482 23-07-2012  Shreeji Safetime Portable Fire 15683 - - 2006
Appliances Pvt. Ltd. Extinguisher-
Plot No. 48, Survey Performance and
No. 66, Waliv Phata, Construction
Vasai (E),

Distt : Thane 401208 -

[No.CMD/13:11]
Dr. S. L. PALKAR_Scientist ‘F’ & Head (MDM-IT)

\ 3 feeedt, 9 30T, 2012
WA, 2618 —WICEHT 9FE =R (wmrE) fafrm, 1988 # fafram s & I9-fafam (6) + IATEW R A
W@Waﬁqﬁﬁm%ﬁﬁmmﬁﬁeﬁﬁmﬁaﬁﬁmmiéﬁmmm€ —

v 1 o ACOTOS SUPTRRR [11 A  ) RP  W UM LI ) HILARERBE 1 e RS0 o4 e B S AR S0 2 i
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= {15-TH, FHAl T
T <, TIGHIE 1%,

" Ew (o),

T 400086

SR :
7. oTEE HEN SEgay w1 A @ W wEdn AT ARy IEH w© w0 %t fafu
| HA/ae g WA 0 6 YN
(1 (2) (3) (4) (5)
i. 0875366 TRF T giEay Targd AfIHE, I 24-05-2012
etz 4 13, faee qrIe (i TE9)
AW, AEH : TR, :
fas®l & W
faen : am-401402
2. 0962866 faex HAfeiferem . 4. gaRa ARIEF, & 24-05-2012
@iz 4 56, @9 A, 75, S (FIA 2)
o= : A, sTEEE
EE ® T,
AT T ()
forem : um-401208
3 13949 TR FTR Hiewd qaRg A E, 59 24-05-2012
e 1. 13, faeis ¢ ZRY (Wad 9)
HIfgA, TFFT : TN,
fazm & @p
forem : amm-401402
4, 1426241 IR (PR 3vE ) o, FET 2R 02-07-2012
. fa., s -10-2, west ITEAES 2RY ({aRA
o foew gz, af i Zelt aTEs)
% -~ 400011
5. 1555656 faer sfafrzd w. fa TR ATHE, S 4-05-2002
iz | 56, ¥4 4. 75, oY (Td TH)
faerst ; anfra, semEe
weE & FIEE,
A ¢ W (gD
ftetr : emm-401208
6. 2378160 fuex stz w. fa. YAEA AAHS 06-05-2012
iz 5. 56, 94 5. 75, it 7 fram
faers ; o, sterEA
e F FEF,
g ;w9 ()
fsrem ; emu1-401208
7. 7105251 e et HaTEa AfTaHE, Y 03-04-2012
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(1) (2) (3) (4) (5)

8 7115860 T (T TR FARE ST, 5 03-04-2012
oefes, g 718, TR TRY (HId 2F)
efgaa wRe, o TS,
wigy (9e=m)
E-400078

9. 7116559 UHE (FRR TRFH) garEd ST, I 03-04-2012
Tuefigs, gfe 18, T B (Fifca 2TRT)
ERgad e, OF s,
wiga (afr=m)
TE-400078

0. 7118159 i R wReFH HarRd AE, 03-04-2012
- 117, 4. 9. 91 308, TS (FfeS 2R/I)
ofen, @, faers
& q&E-400701

1L 7131151 et Wi ghaiferd TERA ATIRE, T 24-05-2012
e 1. 8-427, 2. 2. 398, BEL ( Ffe Zs)
T, wn A B,
W W T F AR,
LS
forem : et 400709

12, 7131252 AT WA ghaterd A ATIEE, I 24-05-2012
@i 1 T-427, 3 AL 2T (T <)
g, uftm, W A= ) A,
=M 99 89 ® G9eE,
& HaE,
fen : am-400709

13. 7142661 IS (W S7vE ) Hawa 1T, 03-04-2012
. &, <t - 10-2Y, @ssf) BEL (e 2E9)
e e 322, v
HaE-40001 1

14, 7212858 THTH BRR A, [ e e 18-05-2012
@tz €. 13, faerst ¢ Tared AfreE
HIfeH, aRIH @ TR, (TufEy 21)
fags & @
forem : &To1-401402

15 7397997 A 39 & qaEd AIEE, T 03042012
220-T%, FeAH Tae1 I (FfHA 2RT)
FIRTE, 1 TS,
a8 - 400010

16. 7405492 2| WA TR W Hamd Ao, §d 26-06-2012

faeg g fa, e H 214
(W), fa= e,
forem < am-421312

TEY (FIT 7E)

b e @ ahd IhUNEE b EE——— L U [ PETTEE R IEY TITIr]

IFAFIPEE N 1]  WEFATEEN
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(2)

(3) ,

(n (4) (3

17 751097  WRwE HRR Wi, Ty ST, e 24052012 -
wlz ¥, 13, g TN (S @)
W, AGH : TER,
foxs & wnmt
Torem ; ari-201402

18. 7526679 VT FIR ERw Fargn Sfemrs, 9@ 03-04-2012
T €. 25, 26, 27, 28, T (T TW)
e yox. ¥z, 7 2,
TR dT, T (),

. frem ; amt-401210

19. 9526780 T FTR Tosfigm Y Al en 03-04-2012
men §. 25, 26, 27, 28, e (Ffre 2m9)
I prewe, 4 2,
R UE, F9 ()
Torem : 4rmi-401210

20. 7541170 iR OeeRw STaEEw A AT, W 26-06-2012
wfa, wfe = 48, ¥4 1 66, Y (WA W)
Al e, wwg (),
foven: gri-401208

2. 7541271 et Fremm ey Farga Sfems, | 03-04-2012
wfe., @ife = 48, ¥ 1 66, IS (FifEw 2nW)
Frefia wre, 7w (),
Faren: 4mi-401208

2. 7560477 sitent wreR Hufew w. fa, TaE AT, I 03-04-2012
w7, Yet-94, wamE, A (H )
v, et Had-410208

23 7560578 Sitelt s ofew W, fa. TARY 3N TTIHE, YR 03-04-2012
wife 4. T9-94, THARET, IR (FEH 2/@Y)
e, et qaE-410208

24, 7570783 T THR W . TR FoEet 20-07-2012
w4 ¥ 265/6, 2t U, e
fat= =T, 35w ol
3R TR e,
feemmm-396191

25 7753387 fidam = { Mo YaTET AftemE, o 24-05-2012
w. o, 1-363 A, e (e 2y)
e 7, T yad
forem : = #-400701

26 7753488 il wimt e [oamwE Afms, w 24-05-2012
m. fa., R-363 A, T (T ) -
308, T e, et g
o : 31i-400701

2891 GI/12—5
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27 7753589 oo TR WewH gargy s 18-05-2012
w. fa., #r-363 A, ity wm frm
T, o e, o g
farem ; BIot-400701

28 7888818 T FE wfdey Harga i 18-05-2012
e . 13, foer - it g fam
HEw, AR | TR, (5Fa =)
faz® & 9o
foren ; wmi-401402

29, 796911i Huw Aifeera WL o, &1 Ferl SR YA 19-06-2012
TIIHURARE IHITR, <Hie (3 F ZET) 9Im
4. 24, 9% 99 gvefgTa | wmEEE A SEE
v, fags @ Ty,
AR : e
Torem : ami-421303

(9. ®= v fasm13:01 ]
T . T TR, A0 U U W@ (e faam-a1)
New Delhi, the 9th August, 2012

8.0. 2618.—In pursuance of sub-regulation (6) of regulation 5 of the Burcau of Indian Siandards (Certification)
Regulations, 1988, the Burcau of Indian Standards, hereby notifies that the licences particulars of which are given in the
following schedule have been cancelled with effect from the date indicated against cach :—

SCHEDULE
SLNo. Licences Name and Address of the Article/Process with relevant Indian Date of
No. Licensce Standards covercd by the licence Canccllation
CM/L No. cancelled/suspension
)] @ €) @ ©)
L 0875366 Safex Fire Services Portable Fire 24-5-2012
Plot No. 13, Village-Mahim Extinguishers, Dry
Taluka-Paighar, Opp. Powder (Cartridge Type)
BIDCO
Distt - Thane -401402
2 0962866 Peter Autokits P. Lid. Portable Fire 24-5-2012
Plot No. 56, Survey No. 75, Extinguishers, Dry
Village : Valiv, Near Alkon Powder (Cartridge Type)
Plastics, Tal : Vasai (East),
Distt - Thane-401208
3 1394961 Safex Fire Services Portable Fire 24-5-2012
Plot No. 13, Village-Mahim Extinguishers, Water
Taluka-Palghar, Opp. Tvpe (Gas Canridge)
BIDCO
Distt - Thane-401402
4 1426241 ‘Jainex (Fire & Safcty) Fire Extinguishers, 02407-2012
‘System Pvt. Ltd., G-10-D, Carbon Dioxide Type
Laxmi Woolen Mills Estate, (Port tabie and
Shakti Mill Lane, Trolley Mounicd)
Mahalakshmi

Mumbai- 40001 1
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(n (2) (3) (4) (5)
5 1555656 Peter Autokits P. Lid. Portable Fire 244052012
Plot No. 56, Survey No. 75, Extinguishers, Water
Village Valiv, Near Alkon Type (Gas Cartridge)
Plastics, Tal : Vasai (East),
Distt - Thane-401208
6. 2378160 Peter Autokits P Ltd. Portable Fire 06-05-2012
Plot No. 56, Survey No. 75, Extinguishers,
Village Valiv, Near Alkon Mechanical Foamn
Plastics, Tal : Vasai (East), Type
Distt - Thane-401208
7 7105251 Laxwmi Fabricators Portable Fire 03-04-2012
Unit No. 15-F, Kurla Indl. Extinguishers, Dry ‘
Estate, N.S.S Road, Powder (Cartridge Type)
Ghatkopar (W),
Mumbai-400086
8 7115860 Everex (Fire Protection) Portable Fire 03-04-2012
Industries, Unit No. 18, Extingunishers, Dry
Sharad Industrial Estate, Type (Gas Cartridge )
Lake Road, Bhandup (W),
Mumbai-400078
9 7116559 Everex (Fire Protection) Portable Fire 03-04-2012
Industries, Unit No. 18, Extinguishers, Water
Sharad Industrial Estate, Powder (Cartridge Type)
Lake Road, Bhandup (W),
Mumbai-400078
10. 7118159 Nitin Fire Protection Portable Fire 03-04-2012
A-117, TT.C. Indl. Area, Extinguishers, Dry
Khairna Village, Powder (Cartridge Type)
Navi Mumbai-400701 :
11 7131151 Bharati Fire Engineers Portable Fire 24052012
Plot No. A427, TTC Extinguishers, Dry
Indl. Area, MIDC. Powder (Cartridge Type)
Mahape, Near Mahape
Bus Depot, Navi Mumbai,
Distt : Thane-400709
12, 7131252 Bharati Fire Engineers Portable Fire 24-05-2012
Plot No. A427, TTC Extinguishers, Water
Indl. Area, MIDC. Type (Gas Cartridge )
Mahape, Near Mahape
Bus Depot, Navi Mumbai,
Distt : Thane-400709
13, 7142661 Jainex (Fire & Safety) Portable Fire 03-04-2012
System Pvt. Ltd., G-10-D, Extinguishers, Dry
Laxmi Woolen Mills Estate, Powder (Cartridge Type)
Shakti Mill Lane,
Mahalakshmi,
Mumbai- 400011
14, 7212858 Safex Fire Services Portable Fire 18-05-2012
Plot No. 13, Village-Mahim Extinguishers, Dry
Taluka-Palghar, Opp. Powder Type
BIDCO, (Constant Pressure)

_ Distt - Thane-401402
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15. 7397997 Monark Engg Co. Portable Fire 03-04-2012
220-F, Atlas Mill Extinguishers, Dry
Compound, Reay Road, Powder (Cartridges Type)
Mumbai- 400010
16, 7495492 New Bharat Fire Protection Portable Fire 26-06-2012
System (Pvt.) Ltd. Extinguishers, Water
Gut No. 214 (Part), Dinkar Type ( Gas Cartridge )
Pada, Kondhle Village,
Taluka-Wada,
Distt. Thane -421312
17. 7510967 Safex Fire Services Portable Fire 24-05-2012
Plot No. 13, Village-Mahim, Extinguishers, Water
. Taluka-Palghar Type ( Stored Pressure )
18, 7526679 Ronak Fire Industries Portable Fire 03-04-2012
' GalaNo :25,26,27,28 Extinguishers Water
Shailesh Indl. Estate, No :2 Type (Gas Cartridge )
Navghar Road, Vasai (East),
Distt. Thane - 401210
19, 7526780 Ronak Fire Industries Portable Fire 03-04-2012
GalaNo :25,26,27,28 Extinguishers, Dry
Shailesh Indl. Estate, No ;2 Powder (Cartridge Type)
Navghar Road, Vasai (East),
Distt. Thane -401210
20. 7541170 Shreeji Safetime Appliances Portable Fire 26-06-2012
Pvt.Ltd., Plot No. 48, Survey Extinguishers, Water
No. 66 ,Waliv Phata, Type ( Gas Cartridge )
Vasai Road (East),
Distt. Thane - 401208
21 7541271 SHireeji Safetime Appliances Portable Fire 03-04-2012
Pvt.Lid., Plot No. 48, Survey Extinguishers, Dry
No. 66 ,Waliv Phata, Powder (Cartridge Type)
Vasai Road (East),
Distt. Thane - 401208
22 7560477 Geo Fire Remedies Pvt. Lid, Portable Fire 03-04-2012
Plot No. L-94 MIDC. Extinguishers, Water
Taloja, Type ( Gas Cartridge )
Navi Mumbai- 410208
23, 7560578 GeoFire Remedies Pvt. Ltd., Portable Fire 03-04-2012
Plgt No. L-94 MIDC. Extinguisher, Dry
Taloja, Powder (Cartridge Type)
Navi Mumbai- 410208
4. 7570783 Euro Decor Pvi. Lid. Veneered Decorative 20407-2012
Survey No. 265/6, Demni Plywood
Road, Village Dadra,
Dadra and Nagar Haveli,
Silvassa - 396191
25 7753387 - Vintex Fire Protection Portable Fire 24-05-2012
. Pvt. Ltd., R-363. TTC. Indl. Extinguishers, Dry
Area, Rabale, . Powder (Cartridge Type)
Navi Mumbai

Distt . Thane - 400701
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2. 7753488 Vintex Fire Protection Portable Fire 24-05-2012
Pvt. Lid,, R-363. TTC. Indl. Extingunishers Water
Arca, Rabale, Type (Gas Cartridge )
Navi Mumbai
Distt : Thane - 400701
27 7753589 Vintex Fire Protection Portable Firc 18-05-2012
Pvt. Ltd,, R-363. TTC. Indl Extinguishers
Area, Rabale, Mechanical Foam
Navi Mumbai Type
Distt : Thane - 400701
28 7388318 Safex Fire Services Portable Fire 18052012
Plot No. 13, Village-Mahim Extinguishers, :
Taluka-Palghar, Opp. Mechanical Foam Type
BIDCO, { Stored Pressure )
Distt - Thane-401402
29 7969111 Maple Mouldings Pv1. Ltd. Wooden Fiush Door 19-06-2012
MSSIDCS, Plot No. 24, Shutters (Soikd Core
Wood Based Industrial Type) : Part 1 Plywood
Complex, Village-Gandhre Face Panels
Tal - Wada.
Distt - Thane-421303
[No.CMD/13:11]
Dr. S. L. PALK AR, Scientist ‘F’ & Head (MDM-II)
Yeifan Il wigptrw e warerm
= faeet, 26 9o, 2012

W, 3. 2619.—H2T TR, Wiferam sk af wvem (3f O ST @ SfER %1 o) sfufem, 1962
(1962 F1 50) ®T YR 2 & WYE (F) B FTRW ¥, IO $ Wrw ¥ A% 13 w04, 2010 F vEOmW Wi sk
Wi w Harera w i 22 STRER, 2010 T SfegET Hom WL o7, 2822 F Prfafea wvinm st #

H stugE A, At D % fi, 39 v weee, W sitea i fifirds, wyu-eR Tregene,
foormmem " wref + T W ot i m T, TR waiuwm, e sifae whiite fefins, wyu-we e T
@ W |

7% SAfgET IR € w1 R @ S i
[ | HAR-25011/9/2007-30.97-1]
. % fow, st wfem

MINISTRY OF PETROLEUM AND NATURAL GAS
New Delhi, the 26th July, 2012

$.0. 2619.— In pursuance of clause (a) of Section 2 of the Petroleum and Minerals Pipelines (Acquisition of Right
of User in Land) Act, 1962 (50 of 1962) , the Central Government hereby makes the following amendments in the notification
of the Government of India, Ministry of Petroleum and Natural Gas Number S.0. 2822 dated 22nd October, 2010, published
in the Gazette of India on 13th November, 2010 :—
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In the said notification,

for the words “Shri D K. Singh, Deputy Manager (Operations), Indian Qil Corporation Limited, Mathura-
Jalandhar Pipeline, Bijwasan”, the words “Shri Anil Kumar Singh, Chief Manager, Indian Qil Corporation Limited, Mathura-
Jalandhar Pipeline Bijwasan,” shall be substituted.

This notification will be effective from the date of its issue.

[F. No. R-25011/972007- OR-I)
J. K. SINGH, Under Secy.

T fewel, 14 3T, 2012

. A, 2620, —F=5H TEFR, Wiferan R wf= agvers (4§ 376 # sfusr @1 o) sifufam, 1962
(1962 F1 50) Ht U 2 % @UE (F) F 3770 #, 7% T A7 3 w9 | F Sfeeiiea s 7, 399 G B @
2 & =Y ot wfafee F sfeafen &9 gy § swa arfufrm & el wem wive 3 Fa o B w0 % g i
FA T4 2, AUl -

STt
kel ®1 W AR ar sferric =1 &3
n (2)
ot w Hur fam E{t il
TYY MR,

TG -TARE-UE aReeE afEsE
BT Frei, Yot St
e, Y - 768004 ST

T AfRET S B1 w1 akiE /T Erd

[ & FR-25011/12/2010-397-1]

T B, 3 ufag

New Delhi, the 14th August. 2012

§.0. 2620 .— In pursuance of clause (a) of Section 2 of the Petroleurn and Minerals Pipelines (Acquisition of Right
of User in Land) Act, 1962 (50 of 1962), the Central Government hereby authorizes the person mentioned in column (1)ofthe
Schedule given below to perform the functions of the Competent Authority under the said Act, in respect of the area
mentioned in column (2) of the said Schedule. —

SCHEDULE
Name and address of the Authority Area of jurisdiction
o) @
Shri Santosh Kumar Mishra State of Odisha
Competent Authority,
Indian Oit Corporation Ltd.

Patadip-Raipur-Ranchi Pipeline Project
Hota Complex, Ainthapali Chawk, Ainthapali
Sambalpur-768004 Odisha

This notification is applicable from the datc of its issue.

[F. No. R-25011/12/2010- OR-])
LAL CHHANDAMA, Under Secy.
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¥ UE T WA
4 faeei, 19 Jom, 2012

WL, 2621, —3iftr frer, sfulem, 1947 (1947

F1 14) B URT 17 B IO ¥ H307 WER Fod frwa

AT FieH fafids, R ® v @ aE

Frator! ik 7@ FHF i, srgEy § Pk s

frz ¥ B TR sifm afuwo sm =mEem,

TR # vER (T we 76/2002) F e w §,
N HFT WER F 9-7-2012 F WA L AT |

 [E T-29011/3/99-3T AR (TH) ]

e A9, I wiea

MINISTRY OF LABOUR AND EMPLOYMENT
New Delhi, the 19th July, 2012

8. 0.2621,—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref, No. 76/2002)
of the Central Government Industrial Tribunal-cum-Labour

Court, Nagpur now as shown in the Annexure in the

Industrial Dispute between the employers in relation to
the management of M/s. Mineral Exploration Corporation
Ltd., (Nagpur) and their workman, which was received by
-the Central Governmenton 9-7-2012,

[No. L-29011/3/99-IR (M)]
JOHAN TOPNQ, Under Secy.
ANNEXURE

BEFORE SHRI J. P. CHAND, PRESIDING OFFICER,
CGIT-CUM-LABOUR COURT, NAGPUR

Case No.CGIT /NGP /76/2002 Date; 16-4-2012
PartyNo. 1: -

The Chairman -Cum - Managing Director,

Minerat Exploration Corporation Ltd.,

Seminary Hills, Nagpur-440006.

Versus

PartyNo.2:

The General Secretary,

MEC Employees Union, Seminary Hills,
Nagpur- 440006,

AWARD

(Dated: 16th April, 2012)

In exercise of the powers conferred by clause (d) of
sub-section (1) and sub-section 2(A) of Section 10 of
Industrial Disputes Act, 1947 (14 of 1947) (“the Act” in
short), the Central Government had referred the industrial
dispute between the employers, in relation to the

management of MECL and their 15 Canteen employees, for
adjudication to CGIT-Cum-Labour Court, Jabalpur, as per
letter No.L-29011/3/99-IR (M) dated 7-6-1999, with the
following schedule:—

“Whether the action of the management of Mineral
Exploration Corporation Ltd., Nagpur, in proposed
and wrongful stoppage from work and not
regularizing fifteen enlisted employees of
Departmental Canteen at CHQ, MECL, Nagpur, is
legal & justified 7 If not, to what relief the said
workmen are entitled and from what date ?”

Subsequently, the case was transferred to this
Tribunal for adjudication in accordance with law.

2. Onreceipt of the reference, the parties were noticed
to file their respective statement of claim and written
statement and accordingly, the union, *“MEC Employees
Union”, (“the union” in short) filed the statement of claim
and the management of the M.E.C.L. (“Party No. 1’ in short)
filed its written statement.

The case of the union as projected in the statement
of claim is that the Mineral Exploration Corporation came
to be constituted in the year 1972 and since beginning the
management has provided a cantezn and eatable stuff were
provided to the employees at subsidized rate and the said
canteen is looked after and managed by the management
and appointment of the workmen in the canteen is being
done by the management and at no point of time in the
past, there was any occasion 1o hand over the management
of the said canteen to any other person on the basis of
lease or license or contract or tenancy basis and at present
there are about 14 employees in the canteen and their paid
wages onh being paid by the management and the activity
of the canteen has become the service condition, in view
of the various understandings between the union and the
management and the long standing tradition and custom
enjoyed by the employees and the management doesn't
want the existence of a bargaining agency like the union
and to curtail the membership of the union and to reduce
its bargaining capacity, the management is adopting various
tactics and discontinuance of the canteen activity is one
of them and the conduct on the part of the management in
discontinuing the canteen facilities is not only illegal, but
the same is also unjustified, The further case of the union
is that the workmen, who are now working in the canteen
areemployed Since 1985 and they are continuously working
without any break and as such, their services cannot be
dispensed with in any manner and the management in order
to harass the employees intended to hand over the
management of the canteen to a private contractor, which
is an unfair labour practice and the change in the service
condition without any understanding is breach-of right
vested in the union, as well as in the workmen and the
management refused to open a talk in the matter of canteen
management and under the understanding reached at
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Bi-partite committee meeting dated 12-5-1988, between the
wnion and the management, it was decided that the canteen
would be run departmentally and not by any other agency
dnd as such, any other activity touching the status of the
¢anteen and workmen working there in will be the violation
)f service conditions of the employees. The union has
prayed to declare the action of the management as illegal
gnd unjustified and to direct the management to adopt the
practice and to contimue the canteen and to regularize
workmen working in the canteen and to pay them the
donsequential benefits.

3. The party no. 1 in its written statement has pleaded
inter-alia that the union had submitted a notice of strike on
8-4-1991, on various charter of demands including the
demand of uniform service conditions and subsidies for

e departmental canteens functioning in CHQ and Area
ces and the Central Government, Ministry of Labour,
Yide their letter no. 29011/ 12/92-IR(Misc) dated 7-1-1993
lad upheld its contentions that the workers working in the
canteen are not the employees of the company and refused
p refer the matter for adjudication and therefore, this
erence is not sustainable in the eyes of law and the
workers working in the canteen had raised a similar dispute
Hy way of complaint before the Industrial Court, Nagpur,
vide complaint no. ULPN No.125/99 and the said complaint
was pending for adjudication before the industrial court
and the industriai court had granted status quo in the matter,
t dismissed the complaint on 20-9-2003 and therefore,
is reference is to be dismissed in liming, on the ground of
judicata. It is further pleaded by the party no. 1 that out
the fifteen workers, on whose behalf, the dispute has
been raised, N.R. Nairis already dead and K. R. Raut, Sheikh
Mahbood and Ramesh Kale have resigned and left the
services of the canteen and the canteen is not being
ged by it and a management committee has been
formed to-run the affairs of the canteen and the said
gement committee is being given grants from time to
me to run the canteen and before the conciliation, it was
specifically submitted that the co-operative society
ioning in the company was to take over the affairs of
the canteen and the service condition of the canteen
workers will be decided by the society, but as the
arrangement did not nfaterialize, the affairs of the canteen
chntinued to be run by the management committee and the
cpmpany has no capacity to employ any workman in the
r¢gular establishment and 2300 officers and staff have
ajready been given retirement under the VRS scheme and
the management committee was constituted on 30-10-1984
the representatives of the unien are also members of
the said committee and the union cannot force the
njanagement to run the canteen departmentaliy and to
gularize the workmen and the union and the workmen are
npt entitled to any relief. -

 4.dtis neoessary to mention here that on 14-6-2004
afd thereafier neither the union nor anybody ¢lse appeared

* on behalf of the union. Though the case was adjourned

from time to time, for adducing evidence from the side of
the union, no evidence was adduced, so, by order dated
28-3-2011, evidence from the side of the union was closed.

The party no.i filed the evidence of witness,
Shri Atam Prakash Gera on affidavit. As none appeared on
behalf of the union to cross-examine the witness of party
no. 1, “no cross” order was passed. The evidence of the
witness-for the party no.1, which is reiteration of the facts
mentioned in the written statement has remained
unchallenged. -

5. It is well settled that when a party challenges the
legality of an order, the burden lies upon him to prove the
illegality of the order and if no evidence is produced, the
party invoking the jurisdiction of the court must fails,

In this case, the union has not adduced any evidence
in support of its claim. Moreover, the evidence adduced by
the party no.1 has remained unchallenged. Hence, the
reference cannot be answered in favour of the union and
no relief can be granted to the canteen workmen. Hence, it
is ordered: —

ORDER

The action of the management of Mineral Exploration
Corporation Ltd., Nagpur, in proposed and wrongful
stoppage from work and not regularizing fifteen enlisted
employees of Departmental Canteen at CHQ, MECL,
Nagpur, is legal & justified. The workmen are not entitled
to any relief. '

J.P. CHAND, Presiding Officer

¢ faeelt, 19 o, 2012

LA, 2622 — el e sfufEm, 1947 (1947
F 14) F U 17 F AT F FEY TOER Fo€ T
g, sEAEER $ Vaudy & Hag P s T
FHER @ o, oy § fifte sheifrs fra § S
R e Sfue /s e, SERER § Y6
(e W@ 42/2004 SR " 3071996 (W) ]
T F 2, S F5E TER B 9-7-2012 # WA

Tl 1 |

(¥ wal-11012/3/91-3T8 IR (W]
WgT die, 7R |

New Delhi, the 19th July, 2012

8. 0. 2622.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award [Ref. No. 42/2004,
ITCRef. 30/1996 (O1d)] of the Central Govermment Industrial
Tribunal-cum-Labour Court, Ahmedabad now as shown
in the Annexure in the Industrial Dispute between the
employers in relation to the management of M/s. Air India
(Ahmedabad) and their workmen, which was received by
the Central Governmenton 9-7-2012.

{No.L-11012/3/91-IR (M)]
JOHAN TOPNO, Under Secy.
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ANNEXURE

BRFORE THE CENTRAL GOVERNMENT
INDUSTRIALTRIBUNAL- CUM - LABOUR COURT,
AHMEDABAD

Present : Binay Kumar Sinha,
Presiding Officer,
CGIT-cum-Labour Court,
Ahmedabad, Dated : 18th May, 2012

Reference: CGIT A of 4272004
Reference: ITC. 30/1996 (Old)

1. Personnel Officer,

Air India, Air India Building,
Nariman Point,

Mumbai-<400 021

2. Manager, Air India
Premchandra House,

172/1, High Court Marg,
Ashram Road, Ahmedabad

And their workman

Shri Mahesh R. Kanojia
14, Mangaldas Building,
Camp Sadar Bazar,
Ahmedabad-380002.

For the first party : Shri Kishor V. Gadhia, Advocate
Shri Mahendra K. Patel Advocate

For the second party : G. K. Parmar, Representative, Gujarat
Kamdar Rahat Sangh General
Workers Union, Ahmedabad-38244

AWARD

The Appropriate Government/Government of India
Ministry of Labour by its order No. L-11012 (3)91-IR (Misc)
New Delhi dated 3 October, 1996 in view of order dated
20-8-1996 passed by the Hon'ble High Court of Gujarat in
LPA 744/1995 directing the Central Government to make the
reference of the dispute under Section 10 (1) (d) of the ID
Act, 1947, the Appropriate Government on reconsideration
of the matter referred the dispute for adjudication to the
Industrial Tribunal, Ahmedabad formulating the terms of
reference under the schedule as follows —

SCHEDULE

“Whether the demand by Shri Mahesh R. Kanojia
that he has completed continuous employment of
aver 240 days in a year before the termination of his
employment on 31-7-1987 by the management is
Justified ? If so, whether Shri Kanojia. is entitled for
protection under Section 25 of the ID Act ? If not, to
what relief is Shri Kanojia entitled 7

2891 Gl/12—6

2. Case was registered. Notices were issued to both
parties. Consequent upon notice both parties appeared
and filed respective pleadings. The second panty workman
filed his statement of claim at Ext. 5 and the management of
Air India Ltd. (first party) filed its written stateiment at
Ext7.

3. Case of the second party is tha.t he had been
working with Air India as Peon-cum-handyman from
September, 1981, but the management of first party did not
issue appointment letter with pay fixation up to 1985. In the
year 1984 the workman was given a personal datasheet/
application blank which was sent to the office of first party
after duly filled in by the workman. Thereafter the first
party gave periodical appointments orders for 3 months
without giving break in service for one year. Subsequently
the first party terminated the service of the workman without
giving him any notice, notice pay or retrenchment
compensation and without following any procedure laid
down in the Industrial Dispute Act, 1947. Further case is
that the workman completed 240 days in service practically
in each year of his work prior to issuance of appointment
orders of periodical nature. And even afier issuance of
periodical letters ‘and on the date of termination on
31-7-1987 the workman had completed service more than
240 days every year. Further case is that his job and post
and his work were of permanent nature. Further case is that
he was paid wages on vouchers and pay slip was not
issued by the management of first party though the
workman remain continuing work on regular basis. Further
case is that the termination of the workman is viotation to
the mandatory provisions of Section 25 {F),25(G),25(H)
of the Industrial Disputes Act, 1947 and the workman has
learnt that after termination of his service other workman
were taken in service without giving him any opportunity
for reemployment. His further case is that the workman had
raised Industrial Dispute but the Appropriate Government
did not make any reference then challenged order of the
Appropriate Government before the Hon'ble Gujarat High
Court and in LPA No. 744/1995 subject to condition of
waiving back wages for the past then direction was given
tothe Appropriate Government for making reference and
thereafier the Appropriate Government make reference for
adjudication. On these scores the workman waiving as to
right of any back wages for the past period and prayed for
the relief to quash and set aside the order of his termination
of service and for granting reinstatement in service with
consequential benefits and back wages from the date of
reference and also for cost of the case and to any other
relief to which the workman is found entitled.

4. The first party pleaded inter-alia in its written
statement that the reference is not maintainable since the
second party workman was appointed as casual peor/
handyman on temporary basis for fixed tenure and by efflux
of time, service of the second party workinan came to an
end automatically and so it is not a retrenchinent as
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described under section 2 {00) of the [.D. Act, 1947 and so
he cannot raise an Industrial Dispute within meaning of
$ection 2 (K) of the 1D, Act, Further case is that the workman
(second party) who was terminated from 31 July, 1986 has
raised Industrial Dispute for the Ist time in July, 1990 and
the reference was denied to him by the order passed by the
Appropriate Authority in September,1993. The workman
thereafter slept over his right prior to agitating before the
Hon'ble Gujarat High Court by filing writ petition as SCA
No. 227/1995 which was filed on 1 December, 1994 without
piving any explanation inordinate delay and the SCA No.
n27/95 was dismissal by order dated 15-2-1995 then against
order dated 15-2-1995 passed by the Learncd Single Judge
it was challenged in LPA No.7 44/95 before Division Bench
and then LPA was allowed vide order dated 20-8-96 by
quashing and setting aside the order passed by the
‘Appropriate Authority refusingto refer the dispute to the
“Tribunal and while directing, So, the Hon'ble Gujarat High
‘Court had recorded a statement made by the Lesrned
‘Counsel appearing on behalf of the second party workmaii
“In the event tribunal decides the reference in favour of
Appetlant, the appellant would not claim back wages and
-would be contenit with the wages from the date of his
E rcinstatement in the event it is so ordered . Further Case
is that in the statement of claim the workman has praved
for relief of grant of back wages from the alleged éate of
(ermination till reinstatement if order. Further casc of the
‘first party is that the second party workma hias not
completed 240 days of works in any ycar prior 1o his
alleged termination and so the provistori of section 25
(F), 25 (G), 25 (H) are not attracted. The casc of the first
party is that the workman was appointed as lemporary
handyman-cum-peon for specified period and on purely
adhoc basis. On expiration of period mentioned in the
appointment order it is automatically brcak about the
termination of service. The appointment given t¢ the
workman was purely on temporary basis and that 100 for
a fixed period same would not amount 10 rejection as it
would be covered by exception (bb) to section 2 (00) and
alleged non compliance of section 25 (F). 1.D. Act would
not render such automatic termination of workman as
illcgal and no relief could be granted to the workman and
so the reference deserves to be dismissed. The first party
has also denied the averments and allegations made in
paras ! to 10 of the statement of claim against management
of first party.

5. In view of rival contention of the partics in their
pleadings the following issues arc takcn up for
determination in this case.

ISSUES
(1) Whether the reference is maintainable ?

(I1) Has the workman (second party) got valid cause
of action ?

(111) Whether the workman (second party) completed
240 days of work in calendar year preceding his termination
wef 31-7-19867

(IV) Whether the periodical appointment of the
second party made by the first party was for a specified
period mention in the appoimment order that tantamount
to automatic termination of service covered under section
2 (00) (bb) of the 1.D. Act?

(V) Whether the second party (workman) is entitled
to get relief as claimed ?

(V1) What orders arc to be passed 7
FINDINGS $
6) ISSUESNO.III AND IV

The second party vide Ext. 8 demanded certain
documents from the first party viz attendance register from
September, 1981 1iil the date of termination and service
record tifl date. The fisst party had filed the reply at Ext. 13.
Thereafter hearing the parties on Ext. 8 and 13 this tribunal
passed the order on Ext. 8 dated 10-9-2005 that the second
party shall submit an affidavit in support of Ext. 8 within 135
days of the receipt of this order. After the application by
the second party the hearing will be made on 21-1-2005
such order was passed at Ext. 8. The second party filed
fresh application on 18-2-2010 as per the order the said
application was though time barred, this tribunal again
passed an order on 10-5-2010 directed the first party to
produce the appointment letters of the second party and
rest of the demands as per Ext 8 were rejected on the
ground of delay.

7. Thercafter the sccond party leads oral evidence
and the workman himself deposed on oath and stated in
examination-in-chiicf that he joined with first party in
September, 1981 and was terminated on 21-9-1987. Further
deposed that he tried to secure job elsewhere but could
not get any job and he is uncmployed. Further admitted
that he maintain his family by doing labour work. In crass-
examination the workman admitted that his service was
tcminated in 1987 and he raised dispute in 1991. Also
admitted that he has produced the orders given by the first
party regarding his employment which are for 29/29 days
he admitted that after expiry of employment order on
31-9-1987 first party did not give him any further order of
employment. The workman also admitted during cross-
examination that he was called for interview along with
other candidates but no one was declared passed in the
interview and so nobody was given employment order. As
per terms of reference. the alleged termination of the
workman is said to be 31-7-1987, whereas the workman in
his deposition has stated the date of termination on
21-9-1987. Had it been admitted that he was terminated on
21-9-1987/31-9-1987 then the present reference will become
premature because at the time of reference he was in
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employment with the first party. Further on making scrutiny
to the oral evidence of the workman it does not appear that
the workman has clearly stated that he completed 240 days
of work in any calendar year though there is such saying in
the statement of claim but the workman in his evidence has
npt stated about completing 240 days in any calendar year.
On the contrary the workman in cross-examination has
admitted that he has produced the orders given by the first
party regarding his employment which are for 29/29 days,
Said appointment orders are produced by the second party
vide list at Ext. 16 and those appointment's orders have
been given pakka. Exhibits 25 to 29. On perusal of exhibits
25to 29 which are the appointment orders it transpires that
each order is for 29 days. Altogether 5 orders have been
produced by the second party that go to show on
calculation of working days 29 days = 5 days = 145 days
during his entire tenure. That itself go to disprove the case
of the second party workman that he ever completed 240
daysof service in a calendar vear preceding his fermination
on 31-7-1987. The first party has not lead any oral evidence
rather have relied upon at Ext. 25 to 29 produced by the
second party. The first party has come with clear pleadings
that periodical 29 days appointment order had been given
to the workman and on expiry of the 29 days the service of
the workman automatically came to an end due to non-
renewal of his service in continuity. Ext. 23 is certificate
granted by the first party dated 20-3-1984 that go to show
that the workman Mahesh R. Kanojia was working with
the first party on purely casual basis from September, 1981
there is no connectivity that right from September, 1981 up
to his termination on 31-7-1987 he continued works. Ext. 24
is the letter dated 3 May, 1984 issued to the workman
Mahesh R. Kanojia on the subject recruitment of handyman-
cum-peon at Ahmedabad which was sent for reference to
the workman’s application dated nil for the above post. As
per admissien of the workman in his evidence at Ext. 22
during cross-examination, he had applied for the post
handyman-cum-peon but he was not successful in interview
rather other applicants who had applied were also not
succeeded in the interview and none of them was recruited.
Ext. 25 is dated 5-7-1985 which is the order regarding
extension of service of the workman up to 27 July, 1985.
Ext. 26 is the appointment order by which the workman was
temporarily appointed from June 1, 1985 to June 30, 1985,
Ext. 27 is another appointment order through which the
workman was appointed from August 2, 1985 to August
31, 1985. Ext. 28 is another appointment order through
which the workman (second party) was appointed for a
pertod of 80 days w.e.f. January 1, 1986 to March 21, 1986.
Ext. 29 is yet another appointment order through which the
workman was temporarily appointed as peon-cum-
handyman for a period of one month w.e.f 20 June, 1986 to
19 July, 1986 so these appointment orders have no any
connectivity for continuation of service of the workman.
More so, on calculation of the days of work it does not
appear that in any calendar year the workman completed

240 days of work. On the other hand Ext. 25 t0 29 go to
show that the appointment of th: workman was only for a

. term/tenure period and on expiry of the term/tenure his

service was come to an end. Under Section 2 {00) the word
retrenchment means the termination by the employer of
the service of a workman for any reason whatsoever,

otherwise than as a punishment inflicted by way of
disciplinary action, but does not include—

“(a) voluntary retirement of the workman; or

(b) retirement of the workman on reaching the age of
superannuation if the contract of employment
between the employer and the workman concerned
contains a stipulation in that behalf ;, or

(bb) termination of the service of the workman as a
result of non-renewal of the contact of employment
between the employer and the workman concerned
on its expiry or of such contract being terminated
under a stipulatton in that behalf contained therein.

From perusal of Ext. 25 to 29 which are short term
appointments orders, it is evident that the appointment of
the workman by the management of Air India had been
made for short term period that was being expired on the
last date of contract and there was no renewal of the

. contract of appointment in continuity rether their had been

issued of such short term appointments orders at intervals
during the span of period 85 to 87 and so the appointment
orders issued to the workman was coming to antomatic
end/termination of service that covers under Scction 2
(00) (bb) of the 1.D. Act. Wher:as there is no any cogent
evidence to show that the workman cver completed 240

_ days of works in calendar year particularly in calendar

year preceding his so called termination w.e.f. 31-7-1986:
The second party workmah has failed to prove that he
completed 240 days of work in any calendar vear. In such
view of the matter there was no any requirement for issuing
notice, or notice pay or retren chment compensatlon under
Section 25 (F)of the LD. Act. '

8. Upoen consideration of the case law relié'd upon
by the second party (1) Hon'ble Supreme Court order
passed in Civil Appeal No. 2585 of 2006 in the case of
Bhilwara Dugdh Utpadak Satiakar S. Ltd. V/s Vinod Kumar
Sharma and Others dated 1-9-2011, (2) in the casc of S.G.
Chemicals and Diyes Trading Employees Union and S.G
Chemicals and Dyes Trading Limited and Another 1986 LLJ
Supreme Court 490, (3) in the case of Jaipur Zila Sahakari
Bhoomi Vikas Bank Ltd. V/s. R.(&, Sharma and Others 2002-

I-LLY Supreme Court, 834, arc not applicable in the instant
case to suppori the case of the workman. On the other
hand the case Faw relied upon by the first party the case of
Manjulaben Kalabhia Zinzuwadiya V/s. Gujarat Water
Supply & Sewerage Board (2009} 1 CLR 375 Gujarat High
Court, 2 2006 (108) FLR 699 in the case of Aayurvedic
Officer V/s Jayram Bhai H. Vala and (3) the case law 2008 (1)
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612 in the case of Husenabibi Ahmadbhai Maniar are
to be applicable in the facts and circumstances of the
c*lsethattheappoinmentoﬂhewoﬂnnanwasfora short
térm/tenure appointment that automatically come to end
on the last day and that in such mode of appointment there
i no need for issuing motice or notice pay or providing
rétrenchment compensation under Section 25(F) of the
1D’ Act.

9. Thus ypon consideration of the material on the
record and also the case relied upon by the first party
W;hich are fit in the instant case, 1 find and hold that the
workman second party has not completed 240 days of
work in calendar year preceding his termination w.e.f.
31-7-1986. I further find and hold that the periodical

intment of the workman second party made by the
party was for a specified period mentioned in the
pointment order itself tantamount to automatic
rmination of service which attracts the provision under
ion 2 (00) (bb) of the L.D. Act, 1947. Accordingly issue
0. Il is decided against the second party and issue no.
is decided in favour of the first party.
10, ISSUE NO.V
In view of the findings given to issue No. Il & IV in
the foregoings, I am of the considered opinion that the
speond party workman in this case is not entitled to get
rtlief of reinstatement with or without back wages or any
other benefits. Likewise sccond party workman is not
entitled for any compensation instead of reinstatement
because of having no any violation of the provision of
Section 25 (F) of the L.D. Act by the management of first
party. This issue is accordingly. decided in negative.

H.ISSURNO. LI & VI

As per discussion made above and in view of the
findings given to issue No. ITI, IV & V in the foregoings, I
fiarthet find and hold that this reference is not maintainable
and the workman (second party) has no valid cause of
action and that he is not entitled 1o get any retief. In the
result this reference is dismissed on contest. No order as

This is my award.

' BINAYKUMAR SINHA, Presiding Officer
=t freeh, 20 ok, 2012
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New Delhi, the 20th July, 2012

8.0. 2623.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Govern.ent hereby publishes the award (Ref. No. 51/2011)
of the Central Government Industrial Tribunal/Labour Court
No. 1, Dhanbad now as shown in the Annexure in the
Industrial Dispute between the employers in relation to
the management of Central Bank of India and their workman,
which was received by the Central Government on
20-7-2012,

[No. L-12012/40/2011-IR(B-N)]
SHEESH RAM, Section Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL NO. 1, PHANBAD

In the matter of a reference U/S 10 (1) (d) (2A) of the
Industrial Disputes Act, 1947.

Reference No. 51 of 2011
Parties:
Employers in relation to the management of Central
Bank of India, Regional Office.
AND
Their workman
Present: Shri H M. SINGH, Presiding Officer
APPEARANCES:
For the Employers : None
For the Workman : Shri B. Prasad,
Authorised Representative.

State : Bihar Industry ; Bank

Dated, the ~-—-—--2012
AWARD

By Order No. L-12012/40/2011-IR (B-II) dated
11-11-2011 the Central Government in the Ministry of
Labour has, in exercise of the powers conferred by clause
(d) of sub-section (1) and sub-section (2A) of Section 10
of the Industrial Disputes Act, 1947, referred the following
dispute for adjudication to this Tribunal:

“Whether the action of the management of Central
Bank of India, Regional Office, Purnes, in terminating
the services of Sri Arun Kumar Sah, Part Time
Sweeper/Peonw.e. f. 17-8-2009 is legal and justified ?
What relief the concerned workman is entitled to 7

2. The case of the concerned workman is that he was
appointed by the management of Central Bank of India to
discharge the duties of a part-time sweeper/peon at Sema
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Pur Branch, Katihar from 1-10-1994. He used to discharge
the duties of opening of Bank’s gate, sweeping, cleaning
the branch premises, latrines, bathroom, clearing the tables,
chairs, desks, counters; taking out ledgers, registers from
the almirah, placing the same on counters /tables and vice-
versa, taking out Cash Box from strong room in the Cash
Deptt. whenever required, carrying token book, scroll
register from Cash Deptt. to Accounts Deptt. and vice-
versa, posting of mails, distribution of dak through peon
book; Serving tea, water to members of staff and customers
and any other sundry job as per the instruction of his
superior. He used to discharge the above duties as per the
instructions of the Branch Manager and other superiors of
the Branch. The workman used to discharge his duties
from 9.30 A. M. to 6 PM. regularly on week days and from
9-30 AM. to 3 PM. on saturdays and sometimes even
bevond that as per the instruction of the Branch Manager.
The workman was paid his wages through debit vouchers
initially @ Rs. 5 per day which was subsequently raised to
@Rs.7,Rs.10, Rs. 15, Rs. 20, Rs. 25 and lastly Rs. 35 per
day. TheSamezmnachanoftheBank s Sema Pur Branch
had been promoted as a clerk in 2003 and the post fell
vacant accordingly. While working for a longer period, the
workman had represented to the management for his
regularisation as Sweeper/Peon but his case was not
considered by the management. On 14-8-2009 the concerned
workmar was informed by the Bank that his services were
no Jonger required and the same stood terminated from the
following day. He worked with the Bank from 1-10-1994 to
14-8-2009 uninterruptedly and also worked for more than
240 days in 12 calendar months preceding his
termination. The termination of the workman is covered
under Section 2(00) of the 1.D. Act, 1947. The action of the
management in'terminating the services of the concerned
workman we.f. 17-8-2009 is neither legal nor justified.

Under such circumstances it has been preyed that
the Hon’ble Tribunal be pleased to pass an award by
directing the management to reinstate the concerned
workman as a Temporary Sweeper/Peon with full back wages
and to regularise his scrvice as a Part-time Swecper/Peon
with effect from 17-8-2009,

3. The case of the management of Central Bank of
India is that the management never terminated the services
of the concerned workman. Arun Kumar Sah. For sometime
Arun Kumar Sah worked as Part-time casual worker for
serving tea and water. He was engaged part-time contract
basis and he was paid daily wages on the date of
engagcmmtl-lewas notengaged by the competent person,
He was never engaged continuously nor put 240 days
attendance in any calendar year. His demand for
remstatcmmtandbackwagulsmtlmlegal nor justified.

It has been prayed that the Hon’ble Tribunal be
pleased to hold that the action of the management in

terminating the services of Arun Kumar Sah, Part-time
Sweeper/Peon w.e.f. 17-8-2009 is legal and justified and
the concerned person is not entitled to any relief.

4. Both the parties have filed their respective
rejoinders admitting and denying the contents of some of
the paragraphs of each other’s written statements.

5. The concernexd workman produced himself as WW-
1 (Arun Kumar sah).

The date was fixed for addwcing evidence by the
management, but no evidence has been produced by the
management.

Registered notice was sent to the management for
appearance in this case and for filing written statement.
One authorisation was filed by the Chief Manager, Central
Bank of India, Regional Office, Purnea, on 10-2-2012 in
favour of Sri Lalan Kumar Singh, Asst. Manager, HRD to
appear before the Court, though the Chief Manager is not
party. The Regional Manager has not authorised any person
nor he has appeared himself to contest the case. Another
authorisation was filed by unauthorised person, Sr.
Manager, in favour of Sri R.S. Sahay, Manager, on
23-9-2012. The Sr. Manager was not party to the case to
authorise any person to contest the case. So, it shows that
neither the management appeared himself nor has authorise
agy person to appear in the case on behalf of the Regional
Manager. An application was moved on behalf of SriR.S.
Sahay, Branch Manager, Centrai Bank of India, on 21-6-
2012 when the case was heard and evidence of the
management was closed. The application was moved on
1-30 PM. that he was unable to attend the court in time.
The above application was also by unauthorised person,
So, no cognizance can be taken in such type of application.

7. Heard argument of workman representative and
perused the record. Written argument filed by the
management is also perused.

It has been argued on behalf of the workman that he
worked with the management as part-Time Sweeper/Peon
from 1-10-1994 to 14-8-2009 and he used to work from
9 AM. to 6 PM. In this respect he has filed documents,
such as, certificate dated 20-8-2008 issued by Branch
Manager, Semapur Branch stating that he has worked more
than ten years on daily basis as Sweeper and other
documents have been filed on behalf of the workman are
payment vouchers and other documents by the

. management from time to time. Attendance sheets show

that he has worked for more than 240 days in a calendar
year. It shows that the Bank management has terminated
his service without affording any opportunity and he has
performed his duty as Sweeper as well as Messenger of
the Bank in Subordinate Cadre.

8. Considering the above facts and circumstarices, [
held that the action of the management of Central Bank of
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India, Regional Office, Purnea, in terminating the services
of Sri Arun Kumar Sah, Part-Time Sweeper/Peon wel
17-8-2009 is not legal and justified. Hence, the concerned
workman is entitled to be re-instated in service of the
Bank and reguldrised as Part-Time Sweeper/Peon with
30%.back wages and other consequential benefits, The
thanagement is directed to implement the award within 30
days-from the date of publication of the award in the
Gazette of India.

H. M. SINGH, Presiding Officer
= freef, 20 @R, 2012
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New Delhi, the 20¢h July, 2012

S. 0. 2624.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 2/12
and 12/12) of the Central Government Industrial Tribunal-
cum-Labour Court No. 1, Dhanbad now as shown in the
‘Annexure in the Industrial Dispute between the employers
in relation to the management of Bank of Tndia and their
:workmen which was received by the Central Government
‘on 20-7-2012.

[No.L-12012/101/201 1-IR (B-ID)|
SHEESH RAM, Section Officer

"~ ANNEXURE
BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL NO. 1, DHANBAD

In the matter of a reference U/S 10 (1) (d) (2A) of the
Industrial Disputes Act, 1947

Reference No. 2 of 2012
Along with Reference No. 12 of 2012

Parties:
Employers in relation to the management of Bank of
India, Patna.
AND
Their workman

Present: Shri HM SINGH, Presiding Officer

[Part 1I--Skc. 3(i)]

APPEARANCES:
For the Employers : Shri Nishant, Manager (ILR.)
For the Workman - Shri B. Prasad,

Authorised representative.

State: Bihar Industry : Bank

Dated, the2-7-2012
AWARD

By Order No. 1.-12012/101/2011-IR (B-1I) dated
19-1-2012 the Central Government in the Ministry of
Labour has. in excrcisc of the powers conferred by clause
(d) of sub-section (1) and sub-scction (2A) of Section 10
of the [ndustrial Disputes Act. 1947, referred the following
dispute for adjudication to this Tribunal :

“Whather the action of the management of Bank of
India. Patna in impasing the punishment of removal from
scrvice with superannuation benefits upon Sh, Rajesh
Kumar. Clerk. Sagahi Branch, Dist Gavawe f 25-1-20101s
legal and justified ? What rclief the workmen is entitled
o7’

2. Onthe praver of both the partics Reference Case
No. 12 of 2012 has been amalgamated with the 1D, No. 2 of
2012. as the facts of both the cases are same and similar in
nature. Accordingly. both the cases have been heard
together and a conumon award is being passed.

1 The case of thie concerned workinan 1s that he was
appointed as a pcon under subordinate cadre and was
posted at Bhandra Branch. Giridih we.f. 25-4-97 On transfer,
he joined at Koshila Branch, Gaya on 12-6-2000. As per the
provision of the Promotion Policy of the Bank. he was
promoted from Subordinate Cadre to Clerical Cadre and
was posted at Sagahi Branch on 21-9-2007. While working
at Bagahi Branch. the workman was placed under
suspension vide order dated 8-12-2008 without affording
any opportunity for explaining his conduct. He was issued
a Memo calling for his explanation vide order dated
22-12-2008 which was properly replied by him. The
concerncd workman was issued a charge-sheet dated
15-4-2009 and without considering his reply. it was decided
1o hold domestic enquiry and for that the Enquiry Officer
as well as the Presenting Officer were appointed. The
Enquiry Officer conducted the Enquiry ignoring the Rules
of Evidence. The enquiry was not. conducted fairly and
properly. the Enquiry Officer prepared his findings on the
basis of conjectures and surmses and has got no sound
foundation. The concerned workman submitted his
cominents on the findings of the Enquiry Officer but the
points raised by the workman were not considered by the
Disciplinary Authority, and he proposed to impose the
punishment of Compulsory Retirement from the services
of the Bank. The concerned workman appeared before the
Disciplinary Authority during the course of personal
hearing and submiticd the correct position and prayed for
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not imposing the above punishment. The concerned
workman preferred an appeal against the impugned order
before the Appellate Authority who also acted with closcd
mind and without proper application of mind up held the
punishment of compulsory retirement vide order daicd
13-4-2010.

The action of the management in imposing the
punishment of compulsory retirement from the senvice ol
the Bank on the workman is neither legal nor justificd.

It has been prayed that the Hon’ble Tribunal be
pleased to pass an award by setting aside the order of
punishment of compulsory retirement from the services of
the Bank imposed on the concerned workman and by
directing the managment to rcinstate the concerncd
workman in service of the Bank with all consequential
benefits.

4. The casc of the management is that Sn Rajesh
Kumar was appointed as a Peon under Subordinate Cadre
at Bhandra Branch, Giridih and later was posted at Koshila
Branch, Gaya. After his promotion from Subordinate Cadre
to Clerical Cadre he was posted at Sagahi Branch on
21-9-2007. During the course of his posting at Sagahi Branch
a complaint dated 10-11-2008 was received from Smit. Gita
Devi, account-holder of S.B. A/c No. 3894 at Sagahi Branch
by the Branch Manager wherein she had complained about
non-deposit of Rs. 5,500 in her 8 B. A/c deposit, she had
deposited the money to the Cashier and received a
counterfoil from him. Later another complaint letter dated
25-11-2008 of Sri Narendra Kumar having S.B. A/c No. 3100
with Sagahi Branch was also rece: 2d by the Branch
Manager wherein it was alleged t at an amount of
Rs. 14,000 was not deposited in his aforesaid account
despite he had deposited the said amount and was issued
a counterfoil by the Cashier. The complaint made by the
aforesaid customers prima facie shows misappropriation
of their money by the Bank Staff who had received the said
amount from the customer. The concerned workman was
placed under suspension vide order dated 8-12-2008. The
reply submitted by the concerned workman was not found
satisfactory. Therefore, a chargesheet was issued to him
and the Enquiry Officer was appointed by the Disciplinary
Authority to conduct the department enquiry. The
Presenting Officer was appointed to present casc on behalf
of the management. The Enquiry Officer conducted the
enquiry in a fair manner and gave full opportunity the
workman as well as Presenting Officer to present their casc.
The Enquiry Officer conducted the enquiry as per principles
of natural justice and provisions of Bipartite Settlement.
The Disciplinary Authority concurred with the finding of
the Enquiry Officer. The charges proved against the
workmen were quite serious and shows dishonesty and
lack of integrity on his pant, hence the Disciplinary Authority
found that continuing the services of the workman in the
Bank shall be risky proposition, hence, he proposed the
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punishment of Compulsory Retirement in the Show Cause
Punishment Notice and provided one mkore opportunity
by way of personal hearing to the workman to submit the
submission in person. The Disciplinary Authority had
passed the punishment order after application of his mind
ind analysis of the evidences produced during the course
ol enquiry. The appeal preferred by the workman was
ciertained by the Appellate Authority and did not find
merit in the contentions of the workman and found that the
lindings of the Enquiry Officer correct and he confirmed
the penalty order passed by the Disciplinary Authority.
I'he action of the management in imposing the punishment
of Compulsory Retirement from the services of the Bank
on the workman is legal and justified.

It has been prayed that the Hon'ble tribunal be
pleased 10 hold that the action of the management in
Imposing the punishment of compulsory retirement from
service of the Bank on the workman legal and justify and
the concerned workman is not entitled to any relief.,

5. Both the parties have filed their respective
rcjoinders admitting and denying the contents of some of
the paragraphs of each other’s written statement.

6. The domestic enquiry was held to be not fair and
proper vide order dated 25-5-2012. Registered notice was
sent to the management fixing the date on 21-6-2012 for
adducing evidence, failing which argument would be heard.

On that neither evidence was adduced nor argument
was advanced on behalf of the management.

Argoment was heard on behif of the concerned
workman.

In the present case the Zonal Manager, Bank of India,
is the management. He has not apointed any person nor
any representative came to contest the case. One person,
Sri RN Lal, Dy. Zonal Manager, authorised Shri Nishant,
Manager (I.R.), Bank of India, Zonal Office Patna, to
represent the management’s case. Sri R.N. Lal is not a
party in the case nor he has any authority to nominate or
authorise any person to represent the case because only
the Zonal Manager is the party to the case who can authorise
any person to represent the casc.

7. Main argument advanced on behalf of the
concerned workman is that the witnesses on which basis
the concerned workman compulsorily retired from the
services of the Bank, have not supported the management’s
casc because Smt. Geeta Devi, S. B. Afc. 3894 was
complainant and Narendra Kumar, Jt. A/c. $.B. 3100 was
also complainant. They have not been examined in the
domestic enquiry proceedings, they were complainants.
On their complaints the charge-sheet was issued to the
concerned workman. But they have not been examined,
rather they have supported the concerned workman.
Ext. M-26 is written by Narendra Kumar which has been
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addressed to the Enquiry Officer, Sri Sanjay Kumar that he
had no complaint against the concerned workman with the
Bank of India, Sagahi Branch. He stated that the complaint
4d been lodged on the basis of initiative of the Branch
ger. Ext. M-27 is the letter adrressed to Sri Sanjay
Kimar, Enquiry Officer, by Smt. Geeta Devi. In pare 2 she
had stated that I had lodged the complaint on the direction
of the Manager, Sagahi Branch. In para 3 she stated-T had
lotiged complaint out of misunderstanding, [ am an illiterate
wpman and some of my men had caused the complaint due
td misuriderstanding which should be cancelled.

"~ On the basis of these complaints the concerned
wprkman was compulsorily retired from the Bank's service.

- MW-1, Sanjay Kumar, has stated in his cross-
examination that the enquiry was held at Zonal Office
of telephonic request of the charg-sheeted employee.
MW-2, Subhash Choudhary, has stated in his cross-
examination that the name of borrowers were Geeta Devi
ahd Narendra Kumar. I went to their house to calt them
fgr evidence. They did not turn up for the evidence.
They were contacted through the Branch Manager who
informed that they were not willing to come to Patna for
eyidence and they did not turn up. Sagahi Branch is about
1£5 K M. away from Patna.

The evidence of the complainant, Nagendra Kumar
shows that the complaint had been lodged on the basis of
initiative of the Branch Manager. He had written a letter to
Sh Saniay Kumar, Enquiry Officer dated 9-8-2009, who
sfated that your evidence will be taken in favour of the

fank. he denied the same. So, his evidence was not
f}':orded. Smt. Gita Devi in her evidence also stated that

she will not support the management’s case.

8o, retiring compulsorily the concerned workman
ffom the service of the Bank, without supporting by
cpmplaints on which basis he was suspended and later
chmpulsorily retired from service does not find following
d}e principle of natural justice.

8. In the result, ! hold that the action of the
rhanagement of Bank of India in imposing punishment of
obmpulsor_v retirement from the service of the Bank, on
Sr: Rajesh Kumar, Clerk, Sagahi Branch is not legal and
jnstified. Sr, he is entitled for reinstatement in service with
%0 % back wages and other consequential benefits. The
mhanagement is directed 10 implement the award within 30
days from - the date of publication of the award in the
(azette of India.

This is my Award.
H. M. SINGH, Presiding Officer
=+ fewedt, 20 YOR, 2012
w3, 2625, —3uifrE faag aifufaw 1947 (1947
H14) T U 17 B ST F I WER S AF
#fem & yavas & wag Pl ok 39 wden # 94

srgay # fiffe s faae 4 $=a TR sifes
FfyFToysm e 4. |, YER ® IR (el dem
74/2006) T FEIVE FT0! & S P41 TER H1 20-7-2012
W TN A1 |
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—New Delhi, the 20th July, 2012

S. 0. 2625.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947, (14 of 1947) the Central
Government hereby publishes the Award (Ref. No. 74/
2006) of the Central Government Industrial Tribunal/
Labour Court No. 1, Dhanbad now as shown in the
Annexure in the Industrial Dispute between the
employers in relation to the management of Bank of
India and their workman, which was received by the
Central Government on 20-07-2012,

[No. L-12012/20/2006-IR. (B-1I)]
SHEESH RAM, Section Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL NQO. 1, DHANBAD

In the matter of a rc ference U/s. 10(1)(d) (2A) of the
Industr:al Disputes Act, 1947

Reference No. 74 of 2006

Parties : Employers in relation to the management of
Bank of India

AND
Their Workmen
Present ; ShriH. M. SINGH, Presiding Officer

Appearances :
For the Employers ShriD. K. Verma, Advocate
For the Workman : Shri D. Mukherjee, Advocate

State : Jharkhand Industry : Bank

Dated, the 4-7-2012.
AWARD

By Order No. L-12012/20/2006-IR (B-II) dated
2-6-2006 the Central Govermment, in the Ministry of Labour
has, in exercise of the powers conferred by clause (d) of
sub-section (1) and sub-section (2A) of Section 10 of the
Industrial Disputes Act, 1947, referred the following dispute
for adjudication to this Tribunal :
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“Whether the action of the management of Zonal
Manager, Giridih Zone, Bank of India in discharging
Sri Raj Kumar Jha, Staff Subordinate from the
Services of the Bank is legal, justified and
proportionate to the fault/omission ? If not, what
relief the concerned workman is entitled to 7"

2. The case of the concerned workman is that the
name of the concerned workman was sponsored from
Employment Exchange for the post of Subordinate Staff .
He was interviewed and selected for the post and he was
appointed by a letter of appointment dated 2-7-1997. He
joined his duty on 5-7-1977. Prior to his joining duty he
produced certificates required by the management, such
as, educational qualification certificate, date of birth
certificate or school leaving certificate; character certificate
issued by the competent authority in the prescribed
format; caste certificate and six copies of recent
photographs. After compietion of probationery period
successfully he was confirmed by order dated 5-1-1998.
The workman under the terms of appointment had
completed the period of probation of six months
successfully and he was confirmed in his service by the
Bank w.e.f. 5-1-1998. After more than three years of the
continuation of the workman in service during which he
was not only confirmed but also given the annual
increments regularly, the Bank all of a sudden issued a
chargesheet dated 28-9-2002 on the ground that the actual
name of the workman is Vivek Chandra Jha and the school
leaving certificate produced by him is forged as the same
is issued by non-existant school. It has been further
atleged that in the application the name of relative working
in the Bank not mentioned. The concerned workmen replied
to the chargesheet denying the charges emphatically.
Inspite of the same the management appointed an Enquiry
Officer to conduct the enquiry. After conducting enquiry
the Enquiry Officer submitted his enquiry report dated
9-6-2003 to the Disciplinary Authority. The Enquiry Officer
in his enquiry report while dealing with the first part of the
charge as to whether Indira Janjatiya Uchcha Vidyalaya
Godda in which the workman had undergone schooling
and had produced its transfer certificate was a non-
existent/non-descript school, had concluded that Indira
Janjatiya Uchcha Vidyalaya Godda was very much in
existence and the cerfificates issued to workman by the
school were genuine and hence the charge of school
leaving certificate submitted by the workman alleged to
be forged and reportedly issued by a non-existent/non-
descript school was not proved. Similarly while dealing
with the secord part of the charge against the workman as
to whether the real name of workman was Vivek Chandra
Jha and not Raj Kumar Jha, the Enquiry Officer on the
basis of the documentary evidences and witnesses
examined before him came to the conclusion that the charge
that Raj Kumar Jha is a real name was/is Vivek Chandra
was also not proved. Charge No. 3 was that though in the
application he had mentioned the name of Sri Sudhir
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Chandra Jha but in the column he has not mentioned the
same as his brother, so according to Enquiry Officer, Charge
No. 3 is proved. It has been submitted that the
appointment was madc from the open market through
Employment Exchange and through interview and test.
The appointment was not made on the basis of relative of
any person, so the Charge No. 3 is neither a misconduct
nor the same is serious. The Disciplinary Authority issued
a show cause notice proposing to discharge the concerned
workman from service by order dated 7-10-2004. The
discharge of the concerned workman is illegal and void-
abinitio as the charge levelled in the chargesheet were not
proved during course of enquiry and the discharge of the
concerned workman is too harsh and dispropertionate to
the alleged charges.

Under such circumstances it has been prayed that
the Hon 'ble Tribunal be pleased to render an award holding
that the action of the management in discharging Raj Kumar
Jha, concerned workman, from the service of the Bank is
illegal, unjustified and also disproportionate to the fault/
omission and he is entitled for reinstatement with fixll back
wages and cohsequential benefits.

3. The case of the management is that the concerned
workman vide his application dated 12-5-1997 socking
employment for the post of subordinate staff in the Bank,
stated that he had passed 9th Class, accordingly submitted
school leaving certificate/transfer certificate from Head
Master, Indira Jan Jatiya Uchha Vidyalaya, Godda under
the false identity of Raj Kumar Jha. Subsequently on
verification from the local people, co-villagers, Surpunch
etc. It was revealed that his real name is Vivek Chandra Jha
and the school leaving certificate/transfer certificate
submitted by him in support of his identity as Raj Kumar
Jha appears to have been entained froan the school which
has became defunct several years ago and as such are
forged. He mentioned in his applicationwith ulterior motive
to hide his real identity that none of his relative is working
in Bank of India, although he had mentioned Sudhir
Chandra Jha as one of his brothers in the application. On
verfication it was found that the said Sudhir Chandra Jha
is working as clerk in the Bank’s Dwarpatri Branch, Giridih
Zone. Accordingly, he has suppressed the material facts
leading to making a false information in his application.
Accordingly the concerned workman obtained the job in
the Bank in false name by submitting some certificates
obtained from defunct school, such.as school leaving
certificate/transter certificate otc. The above act of gaining
employment in the Bank on wrong identity by the
concerned workman is a gross misconduct under para 5(m)
of the Bipartite Scttlement dated 10-4-2002. The
management issued a Charge-sheet dated 28-9-2002 for
his gross misconduct. The management appointed Shri:
Ramesh Prasad, the then Staff. Officer; Manager, Phusro
Bazar Branch as Enquiry Officer to conduct domestic
enquiry in respect of aforesaid charge-sheet. The Enquiry
Officer conducted domestic enquiry in presence of
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workman concerned in accordance with the principles of
natural justice. The concerned workman appointed Shri
Umesh Kumar Das as his defence representative. During
the enquiry the Enquiry Officer gave full opportunity to
the concerned workman to defend himscif. The
management’s witnesses were examined in presence of
workman concerned and they were cross-examined by the
defence representative of the concerned workman. The
concerned workman was also allowed to produce witness
in his defence and also to cross-examine the management
witness. The Enquiry Officer submitted his report dated
9-6-2003 to the disciplinary authority. The finding of the
Enguiry Officer is quoted below for ready reference.

(a) thatthe Indira Jan Jatiya Uchha Vidyalaya, Godda
did exist and the certificates issued to Sri Raj Kumar
Jha by the school are genuine ones. Hence the
charge that school leaving/transfer certificate
submitted by Sri Raj Kumr Jha was forged one and
reportedly issued by a non-existence/non-descript
school, is not proved;

() that the charge that Sri Raj Kumar Jha's real name
is Vivek Chandra Jha, is not proved;

(c) that Sri Raj Kumar Jha has suppressed the name of
his brother, Sri Sudhir Chandra Jha in his
application dated 12-5-1997 is proved.

The Disciplinary Authority had found that the
inference and conclusion of the Enquiry Officer were not
based on proper evaluation of the material on the enquiry
record. The disciplinary authority submitted his substituted
findings giving cogent reason of differing from the finding
of the Enquiry Officer based on scrutiny of material/records
such as documents produced/statement of witnesses
adduced during the enquiry. The disciplinary authority
felt that it is not desirable to continue the workman
concerned in the services of the Bank, therefore, it was
proposed to discharge him from the services of the Bank
in term of para 12 of Bipartite Settlement dated 10-4-2002
and accordingly the disciplinary authority issued a show
cause notice dated 27-7-2004 to the workman concerned
affording him an opportunity of personal hearing on
7-8-2004 to make his submission. The concerned workman
participated in personal hearing on 7-8-2004 along with
his defence representative and submitted his
representation. The Disciplinary Authority after hearing
the workman concerned passed reasoned order vide his
order dated 7-10-2004 and discharged the concerned
workman from Bank’s service with immediate effect, since
the basis ingredient of honesty/integrity found proved
doubtful. The discharge of the concerned workman from
the services of the Bank is legal, justified and proportionate
to the fault/omission,

It has been prayed that the Hon’ble Tribunal be
pleased to held that the action of the management is legal
and justified and the concerned workman is not entitled to
any relief.

4. Both the parties have filed their respective
rejoinders admitting and denying the contents of some of
the paragraphs of cach other’s written statement.

5.. The management produced MW-1, Dipak Kumar
Guha and documents have been marked as Exts. M-1 to
M-13 on formal proof being dispensed with Enquiry was
held to be fair and proper on 13-3-12.

6. Main argument advanced on behalf of the
concerned workman is that the name of the concerned
workman was called for from the Employment Exchange
inthe year 1993 and he was interviewed and selected and
appointment letter was issued on 2-7-1997 and he joined
his duty on 5-7-1997. After complietion of probationary
period successfully he was confirmed by order dated
5-1-1998. The management issned a chargesheet on
28-9-2002 on the ground that the actual name of the
workman is Vivek Chandra Jha and the school leaving
certificate produced by him is forged as the samc issued
by non-existent school. It is further alleged that in the
application the name of relative working in the Bank not
mentioned. No replied to the charge-sheet denying the
charges. The management appointed Enquiry Officer to
conduct the enquiry. On completion of enquiry the Enquiry
Officer submitted report on 9-6-2003 holding that Charge
No. 1 i.e. his actual name is Vivek Jha and not Raj Kumar
Jha is not proved. The Enquiry Officer on the basis of
positive oral and documentary evidence held that the real
name of the concerned workman is Raj Kumar Jha.
Regarding Charge No. 2 the finding of the Enquiry Officer
is that the school leaving certificate is genuine and the
school is in existence, so, he held that the Charge No. 2
also not proved. Regarding Charge No. 3 the finding of
the Enquiry Officer is that though in the application he
had mentioned the name of Sri Sudhir Chandra Jha but in
the column he has not mentioned the same as his brother,
so according to Enquiry Officer Charge No. 3 is proved.

In this respect management argued that the
concerned workman obtained the job in the Bank in false
name by submitting school leaving certificate. On
verification, it was revealed that his real name is Vivek
Chandra Jha and the school leaving certificate submitted
by him was forged onc. During the enquiry, the villagers
of the workman concerned clearly mentioned that the name
of the concerned workman is Vivek Chandra Jha and not
Raj Kumar Jha. The above act of the concerned workman
is a gross misconduct under the Bipartite Setilement dated
10-4-2002. The disciplinary authority has legal right to
differ from the finding of the enquiry officer. There is no
illegality in dismissing the workman concerned.

Management’s witness, Sri Dipak Kumar Guha, has
stated in examination-in-chief that I was the appellate
authority and Mr. Vergab was the disciplinary authority.
In his cross-examination he stated that two charges
regarding identity and qualification were not proved. The
evidence was not conclusive enough, the undersigned
did not deem it fit to substitute the findings of the enquiry.
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Before 27-7-2004 I did not write any letter to the concerned
workman stating therein the detailed reason for differing
with the reason given by the Enquiry Officer. In 2003
[ was designated as Appointing Authority and Appellate
Authority. The appellate authority is always higher in rank
than the appointing authority. The then disciplinary
authority who was junior to me was transferred I acted as
adisciplinary authority in the matter. 1 can file the document
to show that in 2004 I was delegated with the power of
disciplinary authority in the absence of the then
disciplinary authority. Management enquired from the
District Authority about the identity of the concerned
workman and the same was confirmed by the District
Authority by letter dated 24-12-2004 (Ext. W-1),

7. On behalf of the concerned workman 2000 [0}
LLN. 39 has been referred in which Hon'’ble Supreme Court
laid down—"Constitation of India, Art. 309—Maharashtra
Civil Services (Discipline and Appeal) Rules, 1979, rule
2—Departmental enquiry—Report of enquiry officer
favourable 1o charged employce—Findings of enquiry
officer reversed by disciplinary authority—Procedure 1o
be followed by disciplinary authority—Held, charged
employee should be given an opportunity of hearing before
reversing the findings of cnquiry officer—Opportunity of
hearing being a constitutional right has to be read into a
rule which does not make a specific provision to this effect.”

Another law referred by the workman is 2005(105)
FLR 1153 in which Hon ble Patna High Court laid down—
“Service—Enquiry Officer exonerating the employee of
all the charges—Disciplinary Authority has a right to differ
with the report of the Enquiry Officcr—But only after
recording reasons and giving opportunity to the cmployee
concerned to show causc against recording a different
finding—Issuing a show cause notice (Second) afier
reversing the finding of Enquiry Officer-—Against well
cstablished procedure—Apex Court Judgement in Punjab
National Bank V. Kunj Behart Mishra. relied upon-—
Punishment imposed in above manner quashed—Petition
allowed.”

Another law referred is 2011(1) JIJR 36 in which
Hon’ble Supreme Court laid down--—

“Banking Laws-—Departmental enquiry-—bank
employee removed from service following departmental
enquiry—Disciplinery Authority differeing with findings
of enquiry officer-Bank’s Service Regulations prescribing
for Disciplinary Authority to record reasons for
disagreement with findings of enquiry officer and
furnishing the same alongwith enquiry report to delinquent
cmployee—such requirements not followed by
D:sciplinary Authority—Regulations are required to be
foliowed in letter and spirit—non-supply of enquiry
report and adverse order of Disciplinary Authority entail
denial of npportunity to represent before finding of guilt
was arrived at—employee was prejudiced—order of

removal set aside—bank directed to grant opportunity to
employee to explain his position after furnising him with a
copy of enquiry report and order of Disciplinary Authority.”

Anocther law referred is 1995—1JL.L. N. 840 in which
Hon’ble Supreme Court laid down— Authority higher than
disciplinary authority imposing punishment gets lost.

Another law referred on behalf of the concerned
workman is U. P. Industrial Disputes Act, 1947—Scooter
India Ltd., Lucknow Vs. Labour Court, Lucknow in which
Hon’ble High Court laid down— :

“It cannot therefore be said that the Labour Court
had exercised its powers under Section 6(2A) of the Act
in an arbitrary manner and not in a judicial manner, The
Labour Court has taken the view that justice must be
tembered with mercy and that the carning workman should
be given an opportunity to reform himself and prove tobe
a loyal and disciplined employec of the petitioner,
Company. It cannot therefore be said that merely because
the Labour Court had found the enquiry to be fair and
lawful and the findings not to be vitiated in any manner, it
ought not to have interfered with the order of tcrmination
of service passcd against the respondent in exercise of ifs
powers under Section 6(2-A) of the Act.”

Considering the above facts and circumstances it
shows that when Charge No. 1 and Charge No. 2 regarding
change of his name and the school is not in existence
have not been proved and only charge that he has not
given the name of his brother who was working in the
Bank does not seem to be charged because no law has
been referred or filed by the Bank management showing
that it is misconduct. Moreover, regarding identity he has
filed Voter List and also licence and also letter by Dist,
Education Board confirming cxistence of school dated
10-11-05 from where the certificate was obtained and letter
dated 24-12-04 which has been writtcn by Supdt. of Police,
Godda to the management regarding verification of
character of the concerned workman which is in favour of
the concerned workman, on which basis the Enquiry
Officer found the charges against the concerned workman
have not been proved, which he has given in the enquiry
report.

8. Considering the above facts and circumstances,
T'hold that the action of the management of Zonal Manager,
Giridih Zone, Bank of India, in discharging Sri Raj Kumar
Jha, Staff-Subordinate from the service of the Bank is not
legal, justified and proportionate to the fault/omission.
So, the concerned workman is direcied 10 be re-instated in
service with 75% back wages and other consequential
benefits. The management is directed to implement the
award within 30 days from the date of publication of the
award in the Gazette of India.

This is my Award.
H. M. SINGH, Presiding Officer
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S, 0. 2626.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947, (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 235/
2011) of the Central Government Industrial Tribunal/]abour
Court -1, New Delhi now as shown in the Annexure in the
Industrial Dispute between the employers in rclation o
the management of Central Bank of India and their
workman, which was received by the Central Government
on20-07-2012,

[No.L-12012/16/2011-IR (B-I)]
SHEESH RAM, Scction Officer
ANNEXURE
BEFOREDR. R.K. YADAV,PRESIDING
OFFICER CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL NO. 1, KARKARDOOMA COURTS
COMPLEX,DELHI
ID No. 235/2011
Shri Kulanand Sharma,
WZ-S';;O, Nagal Raya,
New Delhi.
....Workman
Versus
The Branch Manager,
Central Bank of India,
Laipat Nagar,
New Dethi-11G024.
.. .Managemcnl
AWARD

Shri Kulanand Sharma was cngaged as personal
driver by Branch Manager, Lajpat Nagar branch, Central
Bank of India (in short the bank). Services of the claimant
were dispensed with by the bank on 17-3-2008. It lead the
employee to raise an industrial dispute before the
Congiliation Officer. Since conciliation proceedings ended

into a failure, the appropriate Government referred the
dispute to this Tribunat for adjudication, vide letter
No. L-12012/16/201 1-TR(B-TI) New Delhi dated 13-06-2011,
with following terms :

“Whether the action of the management of
Central Bank of India in terminating the services
of Shri Kulanand Sharma, Driver w.e.f.
17-03-2008 is legal and justified 7 What relief the
workman is entitled to?”

2. Claim statement was filed on behalf of the claimant
pleading therein that he was appointed as driver by the
bank on 09-02-1990. He worked to entire satisfaction of
the bank, without giving any chance of complaint to his
superiors. Ncither appointment letter nor aitendance card
nor leave card ctc. were issued to him. No register of any
type was maintaincd in respect of payment of bonus or
overtime allowance etc. to him. He raised a demand for
these facilities, which demand annoyed the bank. His
services were terminated on 17-03-2008, without serving
any charge sheet or holding an enquiry against him. Action
of the bank, in terminating his scrvices, is violative of the
provisions of Scction 25F of the Industrial Disputes Act,
1947 (hercinafter referred to as the Act). Appointment of
Shri Dalip Kumar Dahiya in his place is violative of the
provisions of Section 25G of the Act. He had also made a
request to the bank for regularization of his services, which
was never conceded to. He projects that he is unemployed
since the date of termination of his services. He claims
reinstatement in scrvices of the bank with continuity and
full back wages.

3. Bank made a demurral, projecting that the
¢laimant was working as personal driver of Branch
Manager, Lajpat Nagar branch of the bank. He was never
appointed by the bank. He was in no way connected with
the functioning of the bank. As per rules, the executives in
Scale IV arc entitled to get reimbursement of expenses
incurred by them on their personal drivers, to a prescribed
limit. The claimant was not an employee of the bank and
relationship of employer and employee between the parties
were never created.

4. The bank, being a nationalized bank, appoints
employees as per recruitment rules, after issuing
advertisement of posts to public at large, which process
is to be followed by test and interview. The claimant never
submitted any application form for his appointment to any
category. No appointment letter was issued in his favour
by the bank. He, being personal driver of an executive of
the bank, cannot make any claim against the bank. The
bank formulated policy to absorb personal drivers working
with its officers, subject to fulfillment of certain conditions.
The claimant did not scek his absorption in the service of
the bank. Even otherwise, he was not eligible to be

absorbed in the services of the bank, as per guidelines

laid down in that regard. For his absorption in the services
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of the bank, the claimant cught to have rendered at least 6
years service, besides being within the age pgroup of 18
years to 28 years plus actual services rendered by him,
subject to maximum of 10 years. He should have passed
6th standard examination but ought not to, have obtained
senior secondary school examination certificate on cut off
date of cligibility. Claim put forward by Shri Knlanand
Sharma is not maintainable, projects the bank.

5. The claimant has examined himself in support of
his claim. Shri D.N.Sharma, entered the witness box to
testify facts on behalf of the bank no other witness was
brought forward by either of the parties.

6. Arguments were heard at the bar. Shri Aditya
Apparwal, authorised representative, advanced
arguments on behalf of the claimant. Shri A.R.Verma,
authorised representative, made his submission on behalf
of the bank. [ have given my careful considerations to the
arguments advanced at the bar and cautiously perused
the records. My findings on issues involved in the
controversy are as follows :

8. In hisaffidavit Ex WW1/A, tendered as evidence, .

- the claimant swears that he was appointed in the bank on
09-02-1990 as driver. He worked with the bank honestly
and diligently. His service period remained unblemished
and satisfactory. His services were replaced by
Shri Dalip Kumar Dahiya. His services were dispensed
withon 17-3-2008 is an illegal manner. Three drivers, who
were appointed in year 1990, were regularized in the services
of the bank, while his case was not at all considered for
regularization. Termination of his services is in violation
of the provisions of Section 25 F of the Act. His juniors
were retained in service and provisions of Section 25 G
were violated by the bank. During the course of his cross-
examination, he concedes that he was personal driver of
the manager, who used to pay wages to him.

9 Shri D.N. Sharma swears in his affidavit
Ex. MWI1/A, tendered as evidence, that the claimant was
never appointed by the bank at any point of time. He was
working as personal driver of the branch manager, who
used to pay his wages. the claimant never tendered any
application to the bank for his appointment to any post.
Since he was not in the employment of the bank, there was
no question of payment of wages, bonus or overtime
allowance. During the course of his cross-examination,
Shri Sharma conceded that a personal driver maintain a
log book, when he drives vehicles of the bank, in the
capacity of a personal driver,

10. When facts unfolded by the claimant and
Shri D. N. Sharma were closely perused, it came to light
that the claimant admits that he was personal driver of the
branch manager, who used to pay his wages in cash. He
further admits that no employee number was issued to him
by the bank. It is not disputed fact that the claimant was
never called by the bank for employment. No appointment

letter was issued by the bank to the claimant. Identity card
was not issued 1o the claimant by the bank. Claimant
concedes that wages of the employees of the bank are
transmitted to their SB accounts while his wages were
paid in cash by the branch manager. In his cross-
examination, he makes a candid admission that he was
working as personal driver with the branch manager, who
used to pay his wages from his personal account.
Therefore, it is evident that the claimant has no better
case than being employed as personal driver by the branch
manager, posted at Lajpat Nagar branch of the bank from
time to time.

11. Theclaimant was engaged as personal driver by
the branch manager. Expenses incurred on the wages of
the claimant were being reimbursed by the bank to the
branch manager up to the prescribed limit. The mere fact
that the claimant used to drive vehicle of the bank for the
branch manager would not establish any relationship of
employer and employee between the claimant and the bank.
With such proposition, the Apex Court was confronted in
Gulam Dastgir (AIR 1978 SC 481). In that case the Area
Manager of a nationalized bank was being given personal
allowance by the bank to enable him to employ personal
driver of his own. The jeep which was being driven by the
driver belonged to the bank. Its petrol and oil requirements
and maintenance were within the financial responsibility
of the bank. There was no evidence to the effect that the
driver was employed by the bank or under its directions
and control. There was also no evidence that the salary of
the driver was paid by the bank. Considering all these
aspects, Apex court ruled that there was no case of
camouflage and sham contract. When the driver was
engaged by the Area Manager, there existed no control
and.supervision over the driver by the bank, which fact
negatived existence of relationship of employer and
empioyee between the parties. Nothing unusual was
noticed by the Apex Court when the bank gave allowance
to its officer for engaging services of a personal driver.
The said precedent is squarely applicable to the present
CONIIQVErsy.

12. Claimant may seck reliance on a precedent in
Ghanshyam [ JT 2001 Suppl. (I) SC 229] wherein the Apex
Court was concerned with the powers contained in Section
17-B of the Act. It was ruled therein that Section 17-B of
the Act does not preclude the High Courts or the Apex
Court under articles 226 and 136 of the Constitution frem
passing appropriate interlocatory orders, having regard
to the facts and circumstances of the case. The court may,
depending on the facts of a case, direct payment of full
wages under Section 17-B of the Act only by the employer
of the workman. The question whether the workman is
entitled to the full wages last drawn or full salary, which he
would be entitled to in the event of reinstatement while
the award is under challenge in the High Court or Apex
Court, depends upon the terms of the orders passed by
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the court, which has to be determined on the interpretation
ofthe order granting relief.

13.In that matter Ghanshyam was engaged as
parsonal driver by the Regional Manager of the Dena Bank
atLucknow. At the end of tenure of the Regional Manager,
services of Ghanshyam were terminated w.e.f August, 90.
Hg raised an industrial dispute and the industrial
adjudicator passed an award holding that Ghanshyam
was driver of the bank, termination of his services was
uncalled for, hence he was ordered to be reinstated with
back wages. The correctness of the award was assailed
before the High Court of Judicature at Allahabad. Vide
onder dated 4-5-2000 High Court directed that Ghanshyam
be paid wages in regular pay scale w.e.f. December, 6, 1996,
within one month from the date of production of the
cartified copy of that order, failing which the appellant
was directed to appear before the court on 4-7-2001. The
said order was under challenge before the Apex Court.
The Apex Court ruled that by the interim order High Court
did not grant relief in terms of Section 17 -B, may there is
réference to that section in the order. Therefore, question
of payment-of “full wages last drawn” to Ghanshyam
does not arise. Consequently it is evident that the
precedent relied in Ghanshyam would not espouse the
case of the claimant.

14. Ghomarbhai Harjibhai Rabari (2005 (2) LLJ 475)
presents a situation when a personal driver engaged by
the Executive of Bank of Baroda was held to be an

.employee of the bank. In that case, the driver produced
three vouchers which showed that he had been paid certain
sims of money towards his wages and the said amount
bas been debited to the account of the bank. The bank
could not rebut those vouchers. Signatures of the driver
were also there on the register maintained by the bank.
These facts led the Apex Court to conclude that relationship
of employer and employee existed between the driver and
the bank.

15. Here in the present controversy, the claimant
could not show that his wages were paid by the bank or
his name appeared - in attendance register or payment
scroll maintained by the bank. On the other hand, the
dlaimant admits that he was personal driver of the branch
manager. Consequently, the precedent in Gulam Dastgir
(supra) rules the ficld as far as facts of the present
gontroversy are concerned. Relying the said precedent
and on consideration of the facts of the present
controversy, it is concluded that the claimant was working
as a personal driver of the branch manager. There existed
no relationship of employer and employee between the
¢laimant and the bank.

16. Since there existed no relationship of employer
and employee between the claimant and the bank,
termination of services of the claimant by the branch
manager, nowhere violates provisions of the Act. 1t canniot
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be said that the claimant was an industrial employee and a
workman within the meaning of clause (s) of Section 2 of
the Act. It cannot be said that dispensation of his services
amounted to retrenchment within the meaning of clause
(o0) of Section 2 of the Act. Under these circumstances
provisions of Section 25-F, 25-G and 25-H of the Act
nowhere come for rescue of the claimant. He is not entitled
to any relief from the bank.

17. There is other facets of the coin. As projected,
the bank introduced a policy for absorption of personal
drivers as ‘Driver-cuam-Attender’. The policy was circulated
on 01-04-2008. Two other circulars were also issued, one
on 10-07-2009 and the other on 27-09-2010. As creeps out
of circular dated 1-4-2008, for absorption in service of the
bank a personal driver must have driven bank’s vehicle
for more than six years. He should be in age bracket of
18-28 years plus actual service rendered as personal
drivers subject to maximum of 10 years service. In cases
of SC/ST and OBC candidates, relaxation of 5 years and
3 years in age respectively, was also admissible. Personal
drivers should have passed 6th standard but ought not
to have obtained Senior Secondary School Certificate, as
on eligibility datc. Contents of the circular dated
10-7-2009 and 27-9-2010 are facsimile to those detailed in
circular dated 1-4-2008. Consequently, it has been brought
over record that personal drivers, serving executive of the
bank, who had rendered more than six years service and
falls within the age bracket and qualification on cut of
date notified in the circular referred above, were eligible
for absotption in services of the bank as ‘Driver-cum
Attender’

18. The claimant projects that he was not considered
for absorption in services of the bank. Though he made
a faint attempt to asscrt that juniors to him in the capacity
of personal drivers, were regularized in services of the
bank as “Driver-cum-Attender”, but his case was not
considered. However he failed to establish that he
submitted an application for his absorption which was
not considered. It was for him to establish that he fulfilled
the eligibility criteria for being considered for absorption
as “Driver-cum-Attender” with the bank. He ought to have
brought on the record that his application was pat
considered and junior (0 him was absorbed as “Driver-
cum-Attender” in the services of the bank. It was for the
claimant to prove that he stoed on equal footing with the
person, who was absorbed by the bank as Driver-cum-
Attender, to claim equal treatment.

19. Equality before law and equal protection of
laws are fundamental rights of every person, ordains Article
14 of the Constitution. The guiding principles laid in Article
14 are that persons, who are similarly situated, shall be
treated alike both in privileges conferred and liability
imposed, which means that amongst equals the law should
be equal and should be equally administered and that like
should be treated alike. Article 16 of the Constitution

Py
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guaraniees equality of opportunities for all citizens in
matters relating to employment or appointment to any
office under the State. What is guaranteed is the equality
of opportunity. Like all other employers, government is
also entitled to pick and choose from amongst a large
number of candidates offering themselves for employment.
But the selection process must not be arbitrary. The
guarantee given by clause (a) of Article 16 of the
Coustitution will cover (a) initial appointments, (b)
promotions, (c) termination of employment, (d) and matters
relating to salary, periodical increments, leaves, gratuity,
pension, age of superannuation etc. Matters relating to
employment or appointments include all matters in relations
to employment both prior and subsequent to the
employment which are incidental to the employment and
form part of the terms and conditions of such employment.

20. Fundamental rights guaranteed by article 14
forbids class legislation, but does not forbid classification
or differentiation which rests upon reasonable ground of
discretion. Classification is the recognition of the relations,
and in making it the government must be allowed a wide
latitude of discretion and judgment. In a way, the
consequences of such classification would undoubtedly
be to differentiate persons belonging to that class from
others. The classification must be founded on an
intelligible differentia which distinguishes persons or
things that are grouped together from others left out of
the group and the differentia must have a rational relation
to the object sought to be achieved. Classification may be
made according to the nature of persons, nature of
business, and may be based with reference to time.

21, Concept of equality guaranteed by Article 16 of
the Constitution is something more than formal equality
and enables the underprivileged groups to have a fair share
by having more than equal chance and enables the state
to give favoured treatment to those groups by achieving
real equality with reference to social needs. ‘Protection
discrimination’ enabled thie state to adopt new strategy to
bring underprivileged at par with the rest of the society,
by providing all possible opportunities and incentives to
them. Therefore a class may be allowed to have preferential
treatment in the matter relating to employment or
appointment. There canmot be rule of equality between
members of separate and independent group of persons.
Persons can be classified in different groups, based in
terms of nature of persons, nature of business and with
reference to time, Therefore classification based on
experience, in relation to time for which personal drivers
employed by the officers of the bank had served, has a
reasonable differentia.

22. Toclaim equality with the persons absorbed in
the service of the bank, it was for the claimant to show
that he stood on equal footing with them. The claimant
has miserably failed to bring it over record that he was at

par with the personal drivers, who were sbsorbed in
services of the bank. He could not show that he had -
rendered required service as personal driver and satisfy
cligibility criteria relating to age and qualification, as
notified in circulars, referred above. There in a complete
vacuum of evidence that the claimant had rendered
required service as personal driver and was eligible for
consideration for absorption as ‘Driver-cum-Attender’ with
the bank. In such a situtation, the claimant does not stand
at par with the personal drivers, whose services were
absorbed by the bank. When claimant did not fall in the
same bracket as the personal drivers, whose services were
absorbed, were placed, it cannot be said that the claimant
was discriminated. When he was not discriminated,
absorption of the claimant in service of the bank cannot
be ordered since it would amount to back door entry in the
Government job. Law to this effect was laid by the Apex
Court in Uma Devi (2006 (4) SCC 1). In view of these facts
it is abundantly clear that the claimant is not entitled for
relief of absorption in the services of the bank on the
ground of parity with the personal drivers, who were
absorbed in the service of the bank.

23. As detailed above, the claimant has no case,
cither for reinstatement or absorption in service of the
bank. He is not entitled to any relief, His claim is liable to
be dismissed. Consequently, his claim is dismissed and an
award is, accordingly, passed. It be sent to the appropriate
Government for publication.

Dr.R. K YADAV, Presiding Officer
Dated : 28-05-2012
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S. 0. 2627.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947, the Central Government:
hereby publishes the Award (Ref. No. CGIT/NGP/88/2003)
of the Central Government Industrial Tribunal/Labour
Court, Nagpur now as shown in the Annexure in the
Industrial Dispute between the employers in relation to
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the management of UCO Bank and their workma, which
‘was received by the Central Government on 20-07-2012.

[No. L-12012/39/94-IR (B-II)]
SHEESH RAM, Section Officer
ANNEXURE

BEFORE SHRIJ. P. CHAND, PRESIDING
OFFICER, CGIT-CUM-LABOUR COURT, NAGPUR

. Case No. CGIT/NGP/88/2003 Date : 12-07-2012.

Party No. 1 The Divisional Manager,
UCO Bank, Divisional Officer,
108-Sushil Bhawan, Balraj Marg,
Dhantoli, Nagpur-440012.

Versus

Shri Rajgopal Armugam,
New Majni Colliery, Mines Quarters
(Sweeper Colony), Tah. Bhadrawati,
Distt. Chandrapur (M.S.)

AWARD
(Dated : 12th July, 2012)

In exercise of the powers conferred by clause (d) of
sub-section (1) and sub-section 2(A) of Section 10 of
~ Industrial Disputes Act, 1947 (14 of 1947) (“the Act” in
* short), the Central Government had referred the industrial
dispute between the employers, in relation to the
management of UCO Bank and their workmarn, Shri Rajgopal
Armugam, to CGIT-Cum-Labour Court, Jabalpur for
adjudication, as per Jetter No. L-1201 2/39/94-IR (B-I) dated
28-4-1994, with the following schedule . —

“Whether the action of the management of UCO
Bank, New Majri Branch in terminating the scrvices
of Shri Rajgopal Armugam, tcmporary sub-staff w.c.f
28-12-1991 is justified ? If not, what relief 1s the
workman entitled to?”

Party No.2 :

Subsequently, the case was transferred to this
Tribunal for adjudication in accordance with law.

2. On receipt of the reference, the partics were
noticed 10 file their respective statement of claim and
written statement and accordingly, the workman, Shri
Rajgopal Armugam, (“the workman” in short), filed the
statement of claim and the management of UCO Bank,
(“Party No. I in short) filed its written statement.

The case of the workman as presented in the
statement of claim is that the party no. 1 is a nationalized
Bank and the service conditions of the employces of party
No. | are governed by the provisions of the Bipartite
Setilement and the circulars issued by the Head Office of
the Bank in respect of the service conditions not covered
under the Bipartite Settlement and vide circular dated
31-3-1990, Head Office of the Bank madc it clear that the
persons engaged on daily wages basis in the branches

would be absorbed in permanent employmerit of the Bank,
depending upon the workload of the branch and he was
appointed on 27-04-1991, @ Rs. 15 per day and worked
till 28-12-1991 at New Majri Branch of the Bank, on which
date, his services were terminated by the Manager of the
Bank illegally and he was not paid wages for Sundays
and Holidays and he was put to hard labour beyond the
working hours of the Bank and in his place, another daily.
wager came lo be appointed and due to his iltegal
termination from services, he approached the Assistant
Labour Commissioner (C) Chandrapur (“the ALC” in
short) and before the ALC, the party no. | admitted the
facts that he was appointed by them on daily wages basis
at the rate of Rs. 15 per day and he worked at New Majri
Branch from 27-04-1991 to 31-12-91. The further case of
the workman is that there was a settlement between the
union and the management in 1989 and as per the said
settlement, he should have been given permancnt
employment, as the vacancy is still in ¢xistence, The
workman has prayed to sel aside the impugned order of
termination and to reinstate him in service with continuity
and full back wages.

3. The party no. 1 in their written statement has
pleaded inter-alia that the workman was ncver appointed
as an employee by them and as such, there was no question
of issuing any order of termination and there was no
relation of cmployer and employee between them and the
workman and the workman was doing the work of cleaning.
Sweeping and dusting etc. in the branch, for about 2 t0 3
hours of the day and he was being paid for the work done
and the sctilement between the union and the management
was for absorption of ccrtain classes of persons and the
workman did not fall within the scopc and ambit of the
said setilement and no illegality was done by them and
the workman is not entitled to any relicf.

4. In support of their respective claims. both the
partics have led oral cvidence and have also relicd on
documentary cvidence as well. The workman has examined
himsclfas a witness and reiterated the facts mentioned in
the statement of claim. One Deepak Gangaram Hadekar
has been examined, as a witness on behalf of the
management. It is necessary to mention here that as neither
the workman nor anybody elsc appeared on behalf of the
workman on 25-01-2012, to cross-examine the witness for
the management, “no cross” order was passed. The
evidence of the witness for the management remained
unchallenged. It is also necessary to mention here that on
25-01-2012, order was passed to proceed with the case
exparte against the workman, as the workman did not
appear to lake part in the case.

5. According to the workman, he worked with the
party no. 1 from 27-4-1991 to 28-12-1991 as a full time
worker on daily wages and 28-12-1992, his services were
terminated.
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However, at some places, the workman has claimed
the date of his termination as 31-12-1992, which shows
that the workman himself is not clear about the date of
his termination. It is necessary to mention here that the
workman has claimed that he is entitled for regular
employment with party no. 1 on the basis of the circular
no. CHO/PAS /4/90 dated 31-03-1990 and the settlement
between the union and the management in 1989. The
workman has not claimed that his termination is illegal
as he had completed 240 days of work in the proceeding
12 calendar months and due to. non-compliance of the
provisions of section 25-F of the Act. As the workman
according to his own claim, did not complete one year
of service, so provisions of Section 25-F are not
applicable to his case. Moreover, it is found from the
copy of the letter written by the workman to the ALC
for raising the industrial dispute that the workman had
mentioned in the same that he was on the verge of
completion of 240 days of work, From the said fact, it
can be held that the workman did not complete 240 days
of work.

6. Management has claimed that the workman was
working for 2 to 3 hours per day for doing the work of
cleaning and dusting. However, from the copy of the reply
submitted by the Branch Manager of New Majri Branch
before the AL.C, it is found that party no.l had admitted
that the workman was working from 10 AM to 5 PM on
daily wages from 27-4-1991, but his services were not
regular and on or about 30-12-1991, he was not in the
employment of the Bank. So, the plea of party no. | that
the workman was engaged as a part time worker on daily
wages cannot be accepted.

7. On perusal of the circular no. CHO/PAS/4/90, it is
found that the same was a circular dated March 3 1, 1990
for empanciment and absorption of persons engaged on
daily wages basis in terms of the settlement dated
t2-10-1989 and the same was issued for employment and
regularisation of daily wagers working in the branches of
the Bank prior to the issuance of the circular and not to
daily wagers appointed after the date of issuance of the
circular. Admittedly, the engagement of the workman was
on 27-4-1991, which was much later than the date of the
issuance of the circular. So, the aforesaid circular and so
also the settlement of 1989 have no application to the case
of the workman and the workman is not entitied for
permanent employment on the basis of the afore stated
circular or settlement. Hence, it is ordered ;—

ORDER

The action of the management of UCO Bank, Majri
Branch in terminating the services of Shri Rajgopal
Armugam, temporary sub-staff w.e.f. 28-12-1991 is justified.
The workman is not entitled to any relief.

J. P.CHAND, Presiding Officer
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S. 0. 2628.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947) the Central
Government hereby publishes the Award (Ref, No. CGIT/
NGP/72/2006) of the Central Government Industrial
Tribunal/Labour Court, Nagpur now as shown in the
Annexure in the Industrial Dispute between the employers
in relation to the management of Bank of Maharashtra and
their workman, which was received by the Central
Government on 20-07-2012.

[No. L-12012/49/2006-IR (B-1I)}
SHEESH RAM,, Section Officer
ANNEXURE

BEFORE SHRI1J. P. CHAND, PRESIDING OFFICER,
CGIT-CUM-LABOUR COURT, NAGPUR

Case No. CGIT/NG P/72/2006 Datc : 27-06-2012,

Party No. | The Regional Manager,
Bank of Maharashtra,
Regional Office, Near Sidharth Hote,
Chandrapur (MS) - 442402,

Versus

Shri Anil Vithu Asekar.
R/o. Village Wanjri, Tah. Wani,
Yavatmal (MS)

AWARD
(Dated : 27th June, 2012)

In exercise of the powers conferred by clause (d) of
sub-section (1) and sub-section 2(A) of Section 10 of
Industrial Disputes Act, 1947 (14 of 1947) (“the Act” in
short), the Central Government has referred the industrial
dispute between the employers, in relation 1o the
management of and their workman, Shri Ani! Vithu Asckar,
for adjudication, as per letter No. L-12012/49/2006-IR
(B-11) dated 28-08-2006, with the following schedule -

“Whether the action of the management in relation
to Bank of Maharashtra of Wani Branch in terminating
the services of Shri Anil Vithu Asckar. R/o Wanjri,

Party No.2 :
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Tah. Wani, Distt. Yavatmal is legal & justified?
If not, to what is the relief to which the workman is
entitled?”

2. On receipt of the reference, the parties were
noticed to file their respective statement of claim and
written statement and accordingly the workman, Shri Anil
Vithu Asekar, (‘the workman” in short), filed the statement
of claim and the management of Bank of Maharashtra,
(“Party No. 1" in short) filed its written statement.

The case of the workman as projected in the
statement of claim is that he is a workman within the
meaning of Sec. 2 (S) of the Act and the party no. 1 is an
industry, within the meaning of Section 2(j) of the Act and
he worked as a “Safai Kamgar” w.e.f. 1-9-2004 at Wani
Branch of the Bank and his working hours were from
‘8 AM to 7 PM, with half an hour rest from 4 PM to 4.30
PM and he was working more than 8 hours daily and more
than 48 hours in a week, without payment of overtime
wages and the party no. 1 all of a sudden, terminated his
services orally, without giving one month’s notice or notice
pay in lieu of notice or retrenchment compensation as per
the mandatory provisions of Section 25- F of the Act and
as such, the termination of his services is void, illegal and
{against the principles of justice and on 19-10-2005, he
|served a: -demand notice on party no.1 by registered post,
but no action was taken on the same and at the time of
termination of his services, his monthly salary was
Rs. 4600 and there was no break in his service and he had
completed 240 days of continuous service in 12 calendar
months and his post was a regular and permanent post
and there was no reason for the party no. 1 to retrench him
and the party no.l with uiterior motive, deliberately and
willfully terminated his services, under colourable exercise
of power and such retrenchment was arbitrary and by way
of victimization and no seniority list was displayed by
. party no. | at the time of termination of his services and as
the termination was illegal he is entitled to be reinstated in

service with continuity and full back wages.

3. The party no. 1 by filing its written statement
has resisted the claim of the workman. In the written
statement, party no. | has denied the pleadings made in
the statement of claim and has pieaded inter-alia that the
workman was engaged purely on temporary basis, as and
when required for filling up the temporary vacancy of part
time sub-staff and he was never appointed as a permanent
sub-staff w.e.f. 1-9-2004 and the working hours of the
workman were never from 8 AM to 7 PM and the workman
did not work continuously for more than 240 days and as
such, there was no necessity of issuance of any notice
before termination of the workman from the services and
the workman was never appointed by it on permanent
basis and as such, question of his retrenchment/
termination does not arise and in view of the judgment of
the Hon'ble Apex Court in the case of Secretary, State of

v ] I TRttt T mnn. . .. LAl Y XL )

Karnataka and others Vs. Umadevi and some others, the
workman is not entitled to any relief.

4. The workman has examined himself as a witness
in support of his claim, besides placing reliance on
documentary evidence. The examination-in-chief of the
workman is on affidavit. The workman in his examination-
in-chiefhas reiterated the facts mentioned in the statement
of claim. However, in his cross-examination, the workman
has admitted that he has not filed any document to show
that his name was sponsored by the Employment Exchange,
on the basis of the requisition of the Bank and he had
received the letter dated 18-06-2004, document Ext. W-11
issued by the Bank and the contents of Ext. W-II are true
and in Ext.W-I1, it has been mentioned that he would be
appointed purely on temporary daily wages basis and his
appointment would be for the period as required by the
Bank and accepting the conditions mentioned in Ext. W-11,
he joined duty with the Bank. The workman has further
admitted that he had received the letters dated 16-08-2005,
22-08-2005, 01-09-2005 and 01-09-2004 issued by the Bank
(documents Exts, W-T11, W-1V, W-V and W-VI1 respectively)
and as per documents Exts. W-1II" W-1V, W-V and W-V],
he was appointed by the Bank for the period from
16-08-2005 to 19-08-2005, 22-08-2005 to 31-08-2003,
01-09-2005 to 30-09-2005 and (1-09-2004 to 04-09-2004
respectively and his appointment from 22-08-2005 to
31-08-2003, 01-09-2005 to 30-09-2005 and 01-09-2004 10
04-09-2004 was due to the absence of Bijay Pardhi, and
Kailash Mogre respectively and except the above stated
five letters filed by him, no other letter was issued by the
Bank to him.

5. One Milind Digamber Wasmatkar, a Branch
Manager, has been examined as a witness by the party
no. 1. In his. examination in chief, which is on affidavit, this
witness has reiterated the facts as mentioned in the written
statement. In his cross-examination, this witness has stated
that he did not visit Wani Branch of the Bank during the
period from 01-09-2004 to 01-10-2005 and when the
workman was working in Wani Branch, one Vijay R. Pardhi
was the part time sweeper and the workman had not been
paid any amount towards notice pay.

6. Before delving into the merit of the case, | think it
necessary to mention here that in the schedule of reference,
the date of alleged termination of the workman from service
has not been mentioned. The wotrkman also neither in his
statement of claim nor in his evidence on affidavit has
mentioned the alleged date of termination. However the
party no. 1 in its written statement has mentioned the
alleged date of termination of the workman as 01-10-2005.
The workman has not disputed such claim of the party
no. 1. Hence, the alleged date of termination of the workman
is held to be 01-10-2005.

7. At the time of argument, it was submitted by the
learned advocate for the workman that the workman was
appointed by the party no.l on 01-09-2004 against

ISIImE NI (RE ] TR ! R FREPor




[ WP I—0T 3(ii) ]

YR 1 YA9F ¢ I -18, 201 2/9@E 27, 1934 6481

permanent vacancy and he worked continuously tiil
- 01-10-2005 without any break and the workman had
completed more than 240 days of work in the preceding
12 calendar months of the date of his termination and such
facts have been conclusively proved by the evidence of
the workman and the documents produced by him
including the copy of the attendance register and before
termination of the services of the workman, the mandatory
provisions of Section 25-F of the Act were not complied
with and as such, the termination is illegal and therefore,
the workman is entitled to reinstatement in service with
continuity and full back wages.

8. Per contra, it was submitted by the learned
advocate for the party no. 1 that the workman was engaged
purely on temporary basis, as a part time sub-staff, as and
when his services were needed by party no.1 and he was
never appointed as a permanent part time sub-staff and he
was not terminated on 01-10-2005 and infact, he was
engaged for specific periods and after completion of work
assigned to him or on expiry of the specific work, his
services were automatically coming to an end and the
workman had not worked continuously for 240 days with
party no. 1 and as such he is not entitled for retrenchment
compensation or any other relief.

9. Perused the record including the evidence
adduced by the parties. From the materials available on
record it is found that the workman was engaged by the
party no. | purely on temporary basis and the engagement
of the workman was not against any permanent post and
was not a regular appointment in accordance with the
recruitment rules of party no. 1.

10. The workman has claimed that he had worked
continuously and had completed 240 days of work prior
to the date of termination of his services, whereas, party
no.1 has denied such claim and has pleaded that the
workman was engaged as and when required by the Bank
and the workman had never worked for 240 days
continuously with it. In view of such stands taken by the
parties, I think it necessary to mention the principles as
enunciated by the Hon 'ble Apex Court in this regard.

11. The Hon’ble Apex Court in the decision reported
in AIR 1966 SC-75 (Employees, Digawadih Colliery
Vs. Their workmen) have held that :

“Though section 25- F speaks of continuous service
for not less than one year under the employer, if the
workman has actually worked for 240 days during a period
of 12 calendar months both the conditions are fuifilled.
The definition of “Continuous Service” need not be read
into section 25-B. The fiction converts service of 240 days
in a period of twelve calendar months into continuous
service for one complete year. The amended section 25-B
only consolidates the provisions of section 25(B)and 2(eee)
in one place, adding some other matters. The purport of
the new provisions, however, is not different, In fact, the

amendment of Section 25-F of the principal Act by
substituting in clause (b) the words *for every completed
year of continuous service” has removed a discordance
between the unamended Section 25 B and the unamended
Cl. (b) of section 25-F. No uninterrupted <-rvice is
necessary, if the total service is 240 days in a period of
twelve calendar months either before the several changes
or after these. The only change in the Act is that this
service must be during a period of twelve calendar months
preceding the date with reference to which calculation
has to be made.The last amendment has now removed a
vagueness which existed in the unamended section
25-B”.

12. In the decision reported in AIR 1981 SC-1253
(Mehanlal Vs. M/s. Bharat Electronics Lid.), the Hon’bie
Apex Court have held that :

“Industrial Disputes Act, 1947 (14 of 1947), Section
25-B (1)and (2) Continuous service Scope of sub-sections
(1) and (2) is different, (words and phrases—Continuous
Service).

Before a workman can complain of retrenchment
being not in consonance with Section 25-F, he has to
show that he has been in continuous service for not less
than one year under that employer, who has retrenched
him from service. Section 25-B as the dictionary clause for
the expression “continuous”. Both in principle and arc
precedent it must be held that section 25-B (2)
comprehénds a situation where a workman to not in
employment for a period of 12 catendar months, bul has
rendered for a period of 240 days within the period of
12 calendar months commencing and counting backwards
from the relevant date, i.e. the date of retrenchment. If he
has, he would be deemed to be in continuous service for a
period of one year for the purpose of section 25-B anc
chapter V-A".

13. The Hon’ble Apex Court in the decision reported
inAIR. 2003 SC-38 (M/ s. Essen Deinay Vs. Rajeev Kumar)
have held that :

“Industrial Disputes Act, 1947 (14 0of 1947-S.23-F,
10—Retrenchment compensation-Termination of services
without payment of —Dispute referred to ' Tribunal-Case
of workman/claimant that he had worked for 240 daysina
year preceding his termination—Claim denied by
management Onus lies upon claimant 10 show that he had
in fact worked for 240 days in a year. In absence of proof
of receipt of salary, the affidavit of the workman is not
sufficient evidence to prove- that he had worked for
240 days in a year preceding his termination.”

14. The Hon’ble Apex Court in the decision reported
in (2005) 5 SCC-100 (Reserve Bank of India Vs. 8. Mant)
have held that .— .

“Industrial Disputes Act, 1947 -S5.25-F, 25-N 25-B
and [[-—240 days’ continuous Service  Onus and burden
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of proof with respect to—Evidence sufficient to
discharge—Failure of Employer to prove a defence (of
abandonment of service) if sufficient or amounted to an
admission, discharging the said burden of proof on the
workman discharged, merely because employer fails to
prove a defence or an alternative plea of abandonment of
sefvice —Filing of affidavit of workman to the effect that
he: had worked for 240 days continuously or that the
warkman had repeated representations or raised demands
for reinstatement, is not sufficient evidence that can
digcharge the said burden—Other substantive evidence
netds to be adduced to prove 240 days’ continuous
service—Instances of such evidence given.

The initial burden of proof was on the workmen to
show that they had completed 240 days of service.
The Tribunal did not consider the question from that angle.
It Beld that the burden of proof was upon the appellant on
the premise that they have failed to prove their plea of
abandonment of service,

Filing of an affidavit is only his own statement in his
favour and that cannot be regarded as sufficient evidence
foriany Court of Tribunal to come to the conclusion that a
wotkman had in fact, worked for 240 days in a year. Such
evitlence might include proof of receipt of salary or wages
for:-240 days or order or record of appointment or
engagement for this period or the terms and conditions of
his joffer of appointment, or by examination of any other
withess in support of his case.

15. So, it is clear from the principles enunciated by
the Hon ‘ble Apex Court in the decisions mentioned above
that for applicability of Section 25- F of the Act, it is
necgssary for the workman to prove that he worked for
240jdays in the preceding 12 calendar months commencing
and counting backwards from the relevant date and the
burden of such proof is upon the workman.

16. Now, with the touch stone of the principles
enunciated by Hon’ble Apex Courts as mentioned above,
the present case in hand is to be considered. The workman
to prove his case has placed reliance on the documents,
Exts. W-I to W-VI and the zerox copy of the attendance
register, beside his own oral evidence. Ext. W-I is a pass
book of the Bank of Maharashtra of Wani Branch. Nothing
has been mentioned by the Workman regarding Ext. W-I in
his statement of claim. However, in his evidence, for the
firsttime the workman has stated that his salary was being
depqgsited in the pass book maintained in the Branch of
the Bank. He has also proved the pass book as Ext. W - L.
According to the statement of claim filed by the workman
and his own evidence; at the time of termination, his
monthly salary was Rs. 4600. However, on perusal of the
entries in W-I, it is found that there is not a single entry in
the same showing deposit of Rs. 4600 to support the
clailh of the workman. Moreover, during the cross-
examination of the witness for the party no. 1 it was asked

that the wages to the workman was paid during the period
from 1-9-2004 to 1-10-2005 on vouchers and the witness
admitted the same. Such fact demolishes the claim of the
workman that his salary was being deposited in the pass
book. Moreover, from Ext. W-1, it is no way possible to
know as to for how many days the workman had worked.

The documents, Exts. W-IT to W-VI, instead of
supporting the ciaim of the workman, support the claim of
the party no.l. The said documents show that the
engagement of the workman was purcly on temporary
basis for intermittent period in the temporary absence of
the permanent sub staff of party no. 1. Exts. W-I1 1o W-V]
do not show that the workman in fact had worked at least
for 240 days in the preceding 12 months of 1-10-2005.

The workman has relied on the Xerox copies of the
so called attendance register in support of his claim of
working with party no. 1 continuously from 1-9-2004 to |-
10-2005. However, the said document seems to be a dubious
and unreliable document for the following
reasons :-

() The workman has not mentioned anything about
his signing the attendance register alon gwith other
employees of the Bank in the statement of claim.

(i} The workman has not mentioned anything about
the attendance register in his evidence on affidavit.

{iii) The attendance register has not proved by the
workman,

(iv) According to the the said attendance register, the
workman worked from 01-09-2004 to 30-09-2004,
but Ext. W-VI shows that the workman was
engaged by party no. | from 01-09-2004
to 04-09-2004,

(v) Likewise, according to the attendance register, the
workman worked for the entire month of August,
2005, whereas Exts. III and 1V show that the
engagement of the workman was from 16-08-2005
to 19-08-2005 and from 22-08-2005 to 31-08-2005
and not for the entire month. Hence, it is not at all
possible to place reliance on the attendance
register.

17. From the materials on record and the discussions
made above, it is clear that the workman has failed to prove
that infact he had worked for 240 days in the preceding
12 calendar months of the date of his alleged termination
i.e. 1-10-2005. Hence, the provisions of section 25-F read
with section 25-B are not applicable to his case. Hence,
it is ordered :—

ORDER

The action of the management in relation to Bank
of Maharashtra of Wani Branch in terminating the services
of Shri Anil Vithu Asekar, R/o. Wanjri, Tah. Wani, Distt.
Yavatmal is legal & justified. The workman is not entitled
to any relief,

J. P. CHAND, Presiding Officer
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New Delhi, the 20th July, 2012

S. 0. 2629.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref, No. 75/2008)
of the Central Government Industrial Tribunal-cum-Labour
Court, Bhubaneswar as shown in the Annexure in the
Industrial Dispute between the management of State Bank
of India, and their workman, received by the Central
Government on 20-7-2012.

[No.L-12012/11 1/2008-1R (B-1)]
RAMESH SINGH, Desk Officer
ANNEXURE

CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-
CUM-LABOUR COURT, BHUBANESWAR

Present :
Shri J. Srivasiava. Presiding Officer,
C.GLT.-cum-Labour Court, Bhubaneswar.

Industrial Dispute Case No. 75/2008
Date of Passing Award-25th June, 2012

Between:

The Assistant General Manager,

State Bank of India, Bapujinagar Branch,
Distt. Khurda, Orissa, Bhubaneswar (Orissa)

...Ist Party-Management
(And)

Their workman Sri Lingaraj Nahak,
Qr.No. VR-5/1. KharvelaNagar, Unit-3
Bhubaneswar. (ORISSA)

.... 2nd Party-Workman

APPEARANCES:

ShriAlok Das, -.For the st Party
Authorized Representative Management.
None. ...FFor the 2nd Party

Workman
AWARD

The Government of India in the Ministry of Labour
has referred the present dispute existing between the
employers in relation to the Management of State Bank of
India and their workman under clause (d) of sub-section
(1) and sub-section (2A) of section 10 of the Industrial
Disputes Act, 1947 vide their Letter No. 1.-12012/111/2008-
IR (B-I), dated 10-10-2008 to this Tribunal for adjudication
to the following effect:

Whether the action of the management of State Bank
of India, Main Branch, Bhubaneswar in terminating the
services of Sri Lingaraj Nahak w.c.t. 30-.09-2004 without
complyingthe provisions of the ID. Act. 1947, is legal and
Justified? To what relief is the workman concerned entitled?

2. The 2nd Party- Workman has filed his statement
of claim alleging that he had Joined his services as a
Messenger on 16-3-1988 after succeeding in interview, lle
was assured to get permanent appointment order after one
year or on completion of 240 days work in a calendar year,
but despite completion of several years of continuous
satisfactory service and putting in more than 240 days'
work in each year he was not regularized., instead terminated
and refused employment from 30-9-2004 by the Ist Party-
Management without any written communication or
payment of compensation. The {st Party-Management in
refusing employment to him violated ali principles of natural
Justice and mandatory provisions of Scction 25-F of the
Industrial Disputes Act, 1947. He therefore brought the -
matter into the notice of the C.G.M. and C.1.0. of the State
Bank of India, L.H.O., Bhubandswar. But on hcaring
nothing, he raised an industrial dispute before the Regional
Labour Commissioner (Central) vide his letter dated
5-11-2007. Conciliation proceedings were started, but-they
failed and thereupon a failure report was submitied to the
Government and the Government made the present
reference. He is thus entitled to get full back wages and .
reinstatement with continuity of service with effect from
30-9-2004,

3. The Ist Party-Management in its reply through
written statement has stated that the present dispute is
misleading and misconceived in as much as the 2nd Party-
workman had already raised a similar dispute along with
124 other workers through the Statc Bank of India
Temporary 4th Grade Employees Union before the
Assistant Labour Commissioner {Central). Bhubaneswar
challenging their alleged termination of service by the
Ist Party-Management. In the said dispute tht failure repor
was sent by the Asst. Labour Commissioner (Central),
Bhubaneswar to the Ministry of Labour who in turn referred
the matter to this Tribunal for adjudication and the same is
pending before this Tribunal being 1.1). Case No. 772007.
The name of the 2nd Party-workman is appearing at SE. No,
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26 in Annexure-A to the said reference. Thus, raising a
common dispute for same cause of action and again raising
individual dispute for same relief is nothing but an abuse
of the process of law and amounts to multiplicity of
litigation. The Asst. Labour Commissionet (Central) while
conciliating the individual disputes disregarded the
direction of the Deputy Chief Labour Commissioner
(Central) not to take any further action on the separate
disputes raised by the same workers for the same cause of
action. The allegation of the 2nd Party-workman that he
“had joined the Bank on 16-3-1988 and he was discontinued
from service on 30-9-2004 is not correct. He was engaged
intermittently on temporary/daily wage basis due to
exigencies of work. It is further denied that he was
performing his duties with all sincerity and honesty and to
the best of satisfaction of the Authority. The 2nd Party-
workman has never completed several years of continuous
service in the Bank nor he has completed 240 days of
continuous service in any calendar year preceding the date
of his alleged termination. In order to give an opportunity
for permanent absorption to the ex-temporary employees/
daily wagers in the Bank in view of the various settiements
entered into between the All India State Bank of India Staft
Federation and the Management of the State Bank of India
all eligible persons were called for interview. The 2nd Party-
workman was also called for an interview along with other
eligible persons in the year 1993. As he was not found
successful in the said interview he could not be in the
Bank. The Union or the 2nd Party-workman has never
challenged the implementation of the settlement which has
now gained finality, It is further submitted that some of the
wait-listed candidates, who could not be absorbed in the
Bank’s service due to expiry of the panel on 31st March,
1697 filed Writ Petitions before the Hon ble High Court of
Orissa. But the Hon’ble High Court of Orissa by a common
order dated 15-5-1998 passed in 0.J.C: No. 2787/1997
dismissed a batch of Writ Petitions and upheld the action
of the Management of the Bank. This order of the FHon’ble
High Court was also upheld by the Hon'ble Supreme Court
of India in S.L.P. No. CC - 3082/1999. Hence the above
matter has attained finality and cannot be re-agitated, Since
the services of Sri Nahak had allegedly been terminated on
30-12-1997 his claim has become stale by raising the dispute
after lapse of period of 10 years. It isa settled principle of
law that delay destroys the right to remedy. Thus raising
the present disute after 10 years of alleged termination is
liable to be rejected.

4. On the pleadings of the parties following 1ssucs
were framed :

ISSUES

1. Whether the action of the Management of State
Bank of India. Bhubaneswar Main Branch in terminating
services of Shri Lingaraj Nahak with effect from 30-9-2004
without complying the provisions of the ID. Act, 1947 is
legal and justified?

2. Whether the present reference of the individual
workman during the pendency of the |.D. Case No. 7/2007
before this Tribunal on the same issue is legal and
justified?

3. Whether the workman has worked for more than
240 days as enumerated in the Industrial Disputes Act?

4.To what relief is the workman concerned entitled?

5. The 2nd Party-workman despite giving sufficient
opportunity did not produce any evidence either oral or
documentary in support of his claim and willingly kept
himself out of the proceedings at the stage of evidence by
absenting himself or his Union representative.

6. The Ist Party-Management has adduced the
oral evidence of Shri Abhay Kumar Das as M.W.-l and filed
documents marked as Ext.-A to Ext.-J in refutation of the
claim of the 2nd Party-workman.

FINDINGS
ISSUENO.1

7. A specific plea has been raised by the Ist Party-
Management that a group of 125 employces including the
2nd Party-workman had already raised a similar dispute in
ID. Case No. 7/2007 before this Tribunal (or the same relicl
which is pending for adjudication. The dispute as referred
to in ID. Case No. 7/2007 is given below for comparison
with the dispute in the present case -

Whether the action of the Management of State Bank
of India, Orissa Circle, Bhubaneswar in not considering
the case of 125 workmen whose details are in Annexure-A
for re-employment as per Section 25(H) of industrial
Disputes Act, 1947 is legal and justitied” It not, what relict’
the workmen are entitled to?

8. The name of the 2nd party-workman appears at S1.
No. 25 in Annexure-A to the above reference. In both the
cases the matter of disengagement or so called
retrenchment is involved to be considered in one or the
other way and the relief claimed is with regard 1o
re-employment. But challenge has been made more
specifically against the termination of service of the 2nd
Party-workman in the present casc while in 1.1, Case
No. 7/2007 praver has been made with regard o
consideration of the case of 125 workinen lor re-employment
as per Section 25-11 of the Industrial Dhsputes Act, 1947 1In
fact, in the latter case the workmen have submitted or
virtually surrendered to their cessation ol cmployment or
alleged termination, whereas in the present case they have
challenged their termination on facts and law. Virtually in
the present case validity and legality of the alleged
termination has to be tested at the alter of facts and lcgal
propositions. Therefore it cannot be said ‘that issucs
involved in both the cases are same. This case can proceed
despite pendency of LD, Case No. 72007 and the present
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reference by the individual workman pending for
adjudication is maintainable being legal and justified. This
issue is therefore decided in the affirmative and against the
Ist Party-Management.

ISSUE NO.2

9. The onus to prove that the 2nd Party-workman
has completed one year or 240 days of continuous service
during a period of 12 calendar months preceding the date
of his alleged termination or disengagement from service
lies on him, but the 2nd Party-workman has not adduced
any evidence either oral or documentary in support of his
contention. He has only alleged in his statement of claim
that he had joined the service on 16-3-1988 and worked till
30-9-2004 on temporary/casual/daily wage basis, but he
has not filed any certificate or reliable document showing
the break- up of year-wise service rendered by him under
the Ist Party-Management during the above period. The
Ist Party-Management, on the other hand, has alleged that
the 2nd Party-workman was engaged intermittently on
temporary/daily wage basis due to exigencies of work and
he had never compteted 240 days continuous service in a
calendar year. MW -1 Shri Abhay Kumar Das in his statement
before the Court has stated that “the disputant was working
intermittently for few days in our branch on daily wage
basis in exigencies. .......... He had not completed 240 days
of continuous and uninterrupted service preceding the
alleged date of the termination”. He has denied the
allegation that the workman was discontinued with effect
from 30-9-2004, but stated that “Infact the workman left
working in the Branch since December, 1997, The 2nd
Party-workman has to disprove the evidence led by the 1st
Party- Management, but he has not come before the Court
to give evidence. A temporary or daily wage worker has no
right to claim reinstatement and particularly when such an
employee had not worked for 240 days continuously
during a period of 12 calendar months preceding the date
of his so-called termination. Thus he is not entitled to get
benefit of Section 25-F of the Industrial Disputes Act,
1947. This issue is hereby decided against the 2nd Party-
workman for failing to prove that he had worked for 240
days continuously during a period of 12 calendar months
preceding the date of his disengagement or alleged
termination from service .

ISSUF. NO. 3

10. Since the 2nd Party-workman could not prove
that he had rendered 240 days continuous service under
the st Party-Management duringa period of 12 calendar
months preceding the date of his disengagement or alleged
termination. he is not entitled for re-employment even in
case of his alleged illegal and arbitrary termination.
Moreover. he was a temporary/casual/daily wage

employee. His services can be terminated at any time
without assigning any cause by the 1st Party-Management.
He has no legal right to be retained in service for the
extended period, if he was appointed for a certain period or

_ when no time is specified. The 2nd Party- workman has not

filed any letter of appointment or proof of having rendered
service under the Ist Party-Management for a specified
period against a regular post. The |st Party-Management
has further alleged that in time of exigencies only the 2nd
Party-workman was employed. It means that with the end
of exigencies his job also came to an end. In view of the
matter the action of the management of State Bank of India,
Main Branch, Bhubaneswar in terminating the services of
Sti Lingaraj Nahak with effect from the alleged date of his
termination is fair, legal and justified. This issue is
accordingly decided in the affirmative and against the 2nd
Party- workman.

ISSUE No. 4

11. In view of the findings recorded above under
Issues No.2 and 3, the 2nd Party-workman is not entitled to
any relief whatsoever claimed.

12. Reference is answered accordingly.
Dictated & Corrected by me.
JITENDRA SRIVASTAVA, Presiding Officer
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S. 0.2630.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 ol 1947). the Central
Government hereby publishes the Award |[Rell No. (1T},
01/2001] of the Industrial Tribunal Labour Court,
Solapur now as shown in the Annexure inthe Industrial
Dispute between the employers in relation to the
management of M/s. Bank of India. and their
workman, which was received by the Central Government
on 20-7-2012.

[No. L-120118:2001-IR (B-11)]
SHEESH RAM. Scction Officer
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ANNEXURE
BEFORE THE HON’BLE MEMBER, INDUSTRIAL
TRIBUNAL, SOLAPUR
Reference (IT) No. 1/2001
Between
The Management,
Bank of India,
Solapwr . First Party
And
Vinayak Bhagwat More
'The General Secretary,
Bank of India Employees Union
440/57, Bank of India
........ Second Party
‘IN THE MATTER OF REFERENCE UNDER SECTION 10
OF THE INDUSTRIAL DISPUTES ACT, 1947, ‘FOR
ADJUDICATION’
S.J. Kale, Member,
Industrial Court Solapur.
Appearances .— Shri K. Chandramohan Adv. for the First
Party
Shri R. G. Mhetras Adv. for the Second
Party.
AWARD- (PART-2)
(Delivered on: 21-4-2012)

1. In exercise of powers conferred by clause (d) of
sub-section (1) and sub-section (2-A) of Section 10 of the
Industrial Disputes Act, 1947, the Central Government has
made the present reference to this tribunal for adjudication
pfthe dispute. The Central Government i.e. the Appropriate
iGovernment is of the opinion that an industrial dispute
exists between the employers in relation to the management
of Bank of India and their Workman, in respect of the matter
specified in the Schedule, which is as under:—

: SCHEDULE

* Whether the action of the management of Bank of

India, Regional Office, Solapur in terminating the

services of Shri V.B. More, Clerk-Cashier of Laxmi

Dahiwadi Branch w.e.f. 31-10-98 on the alleged

charges vide chargesheet dated 10-10-96 is legal and

justified ? if not, what relief the concerned employee
is entitled to?”,

2. On receipt of the order regarding the reference, the
parties were summoned. The management is referred as
ffirst party and the workman is referred as a second party
henceforth for the purpose of convenience.

3. They have appeared with their respective counsels.
The second party has submitted his statement of claim
(Exh. U-8). Similarly, the first pa.rty has filed its written
statement (exh. C-4).

Genesis of the dispute as under :—

4. The second party having put in about 16 years of
continuous and uninterrupted service with the first party
as clerk-cum-cashier was suspended w.e.f. 1-8-1994 by the

CORAM:—

first party. Subsequently, the second party was terminated
from the employment w.e f. 31-10-1998, on paying arears of
subsistence allowance to the tune of more than
1,64,000.

5. After suspending him, the first party served him
with charge-sheet on 10-10-1996, on the allegation that, he
has committed acts of misconduct in terms of clause
19-50(i} of First Bipartite Settlement of 19-10-1966,
According to the second party, he has not committed any
act of misconduct and a criminal case with respect of
charges were framed had already resulted in his acquittal
and as such, there was no question of holding any
departmental enquiry on the allegation of moral turpitude.
It is also his case that he was not paid subsistence
allowance as per the provisions of the Biparite Settlement.
Thus, the first party has violated the provisions of the
Bipartite.

6. It is also claimed that though he was kept under -
suspension w.e.f.1-8-1994, the first date of hearing of
departmental enquiry was on 19-7-1997, i.c. after about 3
years.Thus, the enquiry was deliberately initiated belaiedly
without, paying subsistence allowance regularly, causing
grave injustice to him.

7. It is also the case of the sccond party that the
enquiry officer, Shri. V. P. Kamble instcad of becoming
witness in the enquiry, was appointed as an enquiry officer
after voluntary retirement of Shri K. R. Shah. Shri Kamble
acted in most bias manner. His request to grant time for
making representation to the Chairman and Managing
Director regarding changing the enquiry officer was turned
down. His request to honour the judgment of the Criminal
Court regarding his acquittal was also not considered,
especially when, nobody preferred any appeal against the
acquittal. Thus, the first party was victimizing him without
any reason and their bias is conclusively cstablished. 1t is
alleged that throughout the enquiry. the approach of the
enquiry officer was one sided, unjust and vindictive,
resulting in violation of principles of natral justice. The
enquiry officer was intimately connected with Gaikwad's
family who raised grievance against the second party by
lodging the report making false aflegations of criminal
intimidation and rape of his daughter. In fact. the enquiry
officer was close of Shri Gaikwad family, when, he was
residing and serving at Mohol. In such situation, Shri
Kamble should not have acted as enquiry officer in the
proceeding against the second party.

8. The first party deliberately waited tor the decision
of Sessions Court against the second party in the hope
that he will be convicted and the departmental enquiry
would be held ex-parte as he would be in jail But, having
been acquitted as there was no evidence against him, the
first parry decided to hold enquiry. The enquiry officer,
during the enquiry violated the principles of natural justice.
During cross-examination. the enquiry officer had put some
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loaded questions and sometimes leading loaded questions,
Presenting officer was allowed 1o file the documents against
the sécond party at the fag end of the enquiry. When he
raised objection on the ground that original documents
have not been filed, his objection was deliberately turned
down. The enquiry officer had deliberately aliowed the
presenting officer to lead additional evidence of witnesses,
who were examined in the criminal trial and whose versions
were discarded by the Sessions Court. The enquiry officer
intentionally allowed the evidence of police officers Seema
Gokhale and Shri Patil P.S.1. These, persons were not shown
as witnesses at the start of the enquiry. Considering all
these and other grounds, the second party has come with
the case that the departmental enquiry initiated against
him by the first party was totally in violation of principies
of natural justice and the action of first party on the basis
of the enquiry report is totally illegally, illogical and liable
to be set aside.

9. The first party opposed all the contentions in the
written statement. It is claimed that the second party, who
was compelled to face trial under Section 376, 506 read with
34 of the Indian Penal Code on the allegation that he
ravished and harassed one Miss Vidhya for about one and
half to two years. He was acquitted only because of want
of evidence of star wireness i.e. the prosecutrix due to her
unforunate death. After his acquittal, it was decided to
initiate departmental enquiry against the second party in
pursuance of the provisions of Biparite Settlement dated
19-10-1966. His acquittal in a criminal case doesn’t debar
the first party from holding the departmental action against
him in view of para 19.3 (c) of the Bipartite Settlement. The
charges levelled against the second party implied moral
turpitude.

10. The delay in completion of enquiry was due to
the conduct of the second party. The second parry
participated in the enquiry proceeding through his defence
representative. The witnesses produced by the
management were cross-examined at length. The enquiry
officer, while conducting the enquiry followed the basic
rules of natural justice and submitted its findings with
reasons, Considering all these and other grounds, the first
party has submitted tifat the enquiry having been
conducted in fair, proper and legal manner and as such, the
findings given by the enquiry officer are commensurate
with the evidence before the enquiry officer. In aiternative,
it is also submitted by the party that in case the Count
comes to the conclusion that the enquiry is not fair, proper
and legal then, a chance may be accorded to the first party
to prove the charges before the Court by leading cogent
evidence.

11, This tribunal passed Award Part 1 on 14-06-2011
an the point of legality of enquiry. It is declared that the
departmental enquiry conducted by first party against the
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second party is illegal, invalid and violative of principics of

rarural justlce and the findings given by the enquiry officer
are perverse. The first parry was given liberty to prove the
charges by fresh evidence. Accordingly, the first party
tendered oral evidence of 5 witnesscs namely, Trimbak
Apparao Gaikwad (CW-1); Yuvraj Apparac Gaili;vad (CW-
2), Namdeo Sopan Narute (CW-3); Sou, Seema Mehendale
(Seema Gokhale) (CW-4) and Anil Jadhay (CW-5).

In rebuttal, the second party lead his evidence by
way of affidavit (UW-1). Both parties havc placed reliance
on various documents specially enquiry papers.

12. Both senior counsels have filed a written notes
of arguments at exh.U-31 and C-35. Shri. Mhetras Advocate
has also placed reliance on various authoritics, which would
be discussed at appropriate stage. | also heard both the
counsels in addition to witten notes of argument. After
considering evidence on record, submissions of the
counsels and the various authorities relicd by the counsels,
the following points arise for my determination to decide
this reference.

- POINTS FINDINGS

I Whether the action of the No
marlagementof Bank of India.
Regional Office, Solapur
(first party) in terminating
the services of Shri V, B. More
(i.ie. second party) Clerk- Cashict
of Laxmi Dahiwadi Branch w.c.I.
31-10-90 on the alleged charges

made in chargesheet dated
10-10-96 is legal and justifi 47

2. To what relief second party is
entitled to ?

Reinstatement with
continuity of service
and 50% back wages.

REASONS

13. The second party has ‘attacked the procedural
aspect of departmental enquiry held against him on various
grounds as mentioned in his statement of claim and
supported by his evidence affidavit (cxh. UW-1). He has
been subjected to searching cross-cxamination by the
counsel for the first party. The various important grounds
of attack are:—

{a) Non- payment of subsistence allowance regularly.
violating the provisions of Bipartite Sctticment.

{b) Dragging of departmental enquiry for years
together.
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(c) Bias attitude and interestedness of the enquiry
officer during the enquiry.

(d) Ignoring the fact of acquittal of the second party
in a criminal trial, which was based on same set of facts.

(e) Violation of procedure laid down Bipartite
Settlement by the enquiry officer.

~ (f) Causing prejudice to the second party by allowing
the first party to lead evidence of police witnesses, which
were not cited earfier.

(g) Total discarding the defence/evidence rendered
by the second party.

{(h) Absence of logical inferences after considering
evidence on record.

(i) Non observance of principles of natural justice
during the enquiry.

ADMITTED FACTS :—

14. The second party was admittediy suspended on
|-8-1994. In criminal prosecution launched against him on
the report of the father of the prosecutrix Smt. Vidhya
under Sections 376, 506 read with 34 of I.P. Code ended in

uittal on_30-11-1995. Thereafter, he was served with
harge-sheet on 10-10-1996 mainly on the allegation that
he had ravished the deceased prosecutrix in 1994. There is
also no dispute regarding the fact that initial enquiry was
held by one Shri K.R. Shah and on his retirement, it was
taken over by Shri V. P. Kamble during 1997. The enquiry
against the second party was conducted during 1996- 1997.
Enquiry Officer Shri Kamble submitted his report on
12-8-1997 to the Regional Manager and Disciplinary
Authority of Bank of India, Solapur region.

POINT NO. 1:—

15. This tribunal in pursuance of the Award Part
has given an opportunity to the first party to prove the
charges levelled against the second party in the chargesheet
dated 10-16-96. Accordingly,5 witnesses have been
iexamined by the first party. Out of them, first 2 witnesses
ire the closed relatives of deceased prosecutrix Vidya.
'Namdeo Nature (CW-3) is the land lord of second party
‘when he was residing at Mohol. Seemna Mehendale (CW-4)
iis the investigating officer, who carried out investigation
iin criminal case launched against the second party on the

:report of CW-1 Trimbak Gaikwad. Shri Anil Jadhav (CW-5)
is senior branch manager of the management of Bank of
‘India. It would be appropriated to appreciate their evidence
‘in detail in order to decide whether their evidence would
‘prove the charges levelled against the second party in the

chargesheet.

16. First of all, 1 would like to reproduce the contents

‘of the chargesheet dated 10-10-96 in order to appreciate

the factual aspect properly.

Vi * o e A A R N B i - [Je ) L v P LR i

CHARGE SHEET

Acts of misconduct as hereinafier staied which imply
mortal turpitude, alleged to have been committed by you
while you were working as in the Bank.

That during your posting at Bank’s Mohol Branch,
you developed family terms with one bank’s customer
Shri T.A. Gaikwad, a resident of Mohol. You, against the
moral ethics of the society developed illicit sexual
relationhship with Vidya. the daughter of Shri Gaikwad,
who was taking training course in nursing at Mule Hospital,
Solapur. Once you took her at your residence at Solapur
and have sexual intercourse with her forcibly and also
allegedly taken her nude photographs. Since then, you
continued to have illicit relation with hev againt her wishes
and consent through intimidation and other corcive
methaods thereby causing harrasmentand injury inmind to
a fellow being of the society for satistving vour lust. On
18-07-1994 and 19-7-54. you visited Mule Hospital, Solapur
and threatened Vidva as to kill and abduct her, if she does
not continue such reiation. Later on 24-07-1994, Vidya
lodged an F.L.R. against you stating that you had been
having sexual intercourse with her forcibly against her
wishes, blackmailing her on the strength of some nude
photographs allegedly taken by you. During investigation
the police authorities seized a camera and some other
phonographic books in you possession, Thereatter, you
were put on trial.

That compelled from the grave mental injury caused
to her due to you and unable to beat the stigma of the
society, resulted from vour lust, Vidya commitied suicide
during the pendency of the trial against you.

That news of your aforesaid misdeed was also
published in different newspapers having substantiate
circulation in the ares, which had put the Bank in a very
embattassing position and obviously have adversely
affected its reputation.

2. Your aforesaid acts though committed by vou
outside the Bank 's premises, are contrary to the moral ethics
of the society had to commit suicide, arc having direct
bearing with the reputation of the Bank for the obvious
reasons. Your said acts imply moral turpitude and amount
to acts of gross misconduct in terms ol Clause 19.15(5) ot
the First Bipartite Scttlement dtd. 19-10-1966 which reads
as under “Doing acts prejudicial 1 the inlerest of the
Bank .

17. On going through the aforesaid charge shect.
first part of it is mainly concerned with imtimate relations
developed by second party with late My, Vidya Gaikwad.
had led to unethical elicit sexual relation and therealter
atleged coercive methods adopted by him for causing
harassment and injury to her for satistying his lusi. In order
to prove such allegations. the most vital witness could
have been Ms. Vidva, who lodged the report with the police
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and police initiated criminal prosecution charging him with
the various offences punishable under Sections 376 and
506 (2) read with 34 of Indian Penal Code. The said criminal
prosecution bearing Session Case No. 53 of 1995 led to
clear cut acquittal on 31-11-1995 by then 4th Assistant
Sessions Judge, Solapur (Shri S. Y. Pathye). The Sessions
Judge has considered all the pres and cons of the material
witnesses, including close relations of Smt. Vidya. The Ld.
Sessions Judge after appreciating the evidence has
observed in para No. 18 to 20 of the judgment that, the
prosecutix was consenting party. Consequently, evidence
ofher close relative i. e. her father did not inspire confidence
in his mind.

Now, the first party has again examined same witness
as CW -1 before this Court, who almost reiterated the same
set of facts as stated before the enquiry officer and the
Sessions Court. He has been subjected to cross-examine
by Ld. Adv. Mhetras for second party. From his evidence,
it again becomes clear that when his daughter Ms. Vidya
was pursuing nursing course at Muley Hospital, Solapur
in 1991, the second party alleged to have developed intimate
relation with her, which seems to be continued for quite
long period, when she could no longer bear over powering
and threatening aititude of the second party, than she
narrated the whole episode to her father i.e. the witness.

Consequently, his brother Yuvaraj Gaikwad (CW-2) could
not resist and alleged to have beaten the second party ina
square at Mohol and then he was transferred to Laxmi
Dahiwadi. Here it is to be seen that, the report was lodged
by CW-1 in July, 1994 i.e. after more than two years. It is to
be noted that the prosecutrise was educated, deserted and
responsible lady. There was no reason for such lady to
bear such so called on slough of the second party.
Moreover, CW-I is also a retired teacher. There was no
reason for him to keep the mum for such a long period
especially when he was knowing the so called atrocities of
second party with his daughter.

18. Evidence of CW -2 Yuvaraj Gaikwad is also of not
much consequence. His evidence in regard to allegations
against the second party is like that of his brother- CW-1.
From his evidence, it is very much clear that he is not a
direct witness and also of vague nature. Therefore, the
same does not inspire confidence in mind for establishing
the allegations made against the second party in the charge
sheet.

19. The third witness Shri Namdev Narore (CW-3)
examined by the first party is a land lord of the second
party. In addition, he is employee of first party and serves
as computer operator at Kurul branch, He has given clear
admission in the cross examination that he has come to
depose in order to support his employer i. e. the bank and
he also admits the fact that had he not deposed on behalf
of the bank, it could have taken action against him and as
such, he has come to depose. In view of such admissions,

it can certainly be said that this witness has not come
before the Court on his own accord. He has also admitted
that most of the part of his evidence is of hearsay evidence.
He has also deposed that his evidence was recorded in a
criminal case and the second party was acquitted in that
matter. His evidence in my view does not throw light a bout
the charges made against the second party in the charge
sheet. Therefore, his evidence is also of no consequence
to establish the contents of the chargesheet against the
second party. '

20. Smt. Seema Mehendale (CW-4) is the Police
Inspector, who registered the offence against second party
on report of CW-1Trimbak Gaikwad. The first party has
also filed certified copy of her deposition_recorded in
Sessions Case No. 53 of 1995. She was examined as
prosecution witness No. 5 in that case. From her evidence,
it is clear that, she after registration of offence against
second party carried out initial investigation. She sealed
articles like identity card, two photographs of ladies, etc.
during search of the house of the second party. It is to be
noted that she was also examined before the Enquiry Officer.

21. Her evidence, in this matter, in my view, can only
be said to be of formal nature as she found prima facie
material against second party to register the offence and to
carry on the initial investigation. Her evidence, in no way
is going to establish any of the charges made in the charge
sheet.

22. The last witness eéxamined by the first party is
Anil Jadhav (CW-5), Sr. Branch Manager of Mohol branch.
He deposed that as per banking manual the record of the
bank are to be preserved for 10 years and thereafter after
inspection by the banking party, the permission is granted
to destroy the record.

In the cross examination, he has given vital admission
that if some legal proceeding concerning to the bank are
going on in the Court, then record of such matters are to
be kept intact as per the rule. He expressed his ignorance
whether the record pertaining to the second party is being
kept intact.

In view of such evidence, it was expected by the first
party to keep all the material concerning to the first party
intact on the basis of which charge sheet have been alleged
against him, However, no such record has ever. been
produced despite demands made by the second party.
Therefore, adverse inference can certainly be drawn against
the second party, for not producing the record on which it
was relying in order to establish the fact that second party
was helping Gaikwad family in banking transactions. In
view of the aforesaid discussions, 1 comé to the conclusion
that the evidence tendered by the first party in no way
goes to establish the ingredients of the charges made in
the charge sheet.

23. It is also alleged in the first part of the charge
sheet that prosecutrix Ms. Vidya committed suicide during
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e trial due to grave mental injury caused by the second
as she could no longer bear the stigma of the society.

:  Trimbak Gaikwad (CW-I) in his evidence has tied to
ebtablish this fact by leading his oral evidence. It is to be
ted that there'is no independent report against the
second party after committing of suicide by Ms. Vidya.
he Ld. Sessions Judge in his judgment has also dealt with
this aspect. Therefore, 1 find no substance in the allegations
made in the {ater part of the charge sheet.

24, The charges against the second party is also
rggarding tamishing the image of the first party in the
speiety due to the alleged activities of the second party.
No doubt, there was wide publicity in the local news paper
aftter arrest of second party on the report of CW-1. Due to
spich news paper publication, the name of first party has
rtainly come into lime light, though not for good reason.
That does not mean that the reputation of the first party
been adversely affected. It is to be noted that first
in order to substantiate this allegation has exclusively
rglied on the evidence of its employee Namdev Narote
(C'W-3), who has come before the court under pressure
d involuntarily. According to this witness, due to news
per publication regarding activities of the second party,
redibility of the bank has been shattered.

The second party has countered the aforesaid
eividence by filing a chart (Exh. U-28/1) showing the business
ne by Mchol, Laxmi Dahiwadi and Solapur branches of
E$:: first party during 1995 to 1997. The facts and figures
entioned in the said chart clearly mention that deposits
d advances during the said period have increased leaps
d bounds. Had really there been any damage to the
reputation of the first party or tamnishing its image in the
speiety due to so called personal activities done by second
rty, there would not have been such huge progress in
the banking business of the first party. Therefore, in my
iew the evidence tendered by the first party in this regard
s been completely countered by the evidence tendered
the second party.

! 25. Had there been damage to the reputation of the
first party, it would have certainly taken legal action like
sping second party in the court of law claiming damages.
But, it seems that no such action has ever been taken by
t11e first party against the second party. Therefore, | have

hesitation o hold that the first party has again utterly
Ilj;n)ild ro establish the later part of the charges made in the
ci1arge sheet against the second party.

: 26. While passing Award Part-1, this Court has
already elaborately discussed regarding non payment of
spbsistence allowances, bias attitude and interestness of
the enquiry officer, violation of procedure laid down in

ipartite settlement by the enquiry officer, non observance
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of principles of natural justice during the enquiry, absence
of logical inferences after considering the evidence on
record, etc. Therefore, [ need nor dilate further on all these
aspects in order to avoid repetitions.

27. Moreover, the Ld. Sr. Counsel Shri Mhetras has
also placed reliance on the authcirties again in order to -
substantiate his evidence and arguments. | have already
discussed all these authorities elaborately in Award Part |
dated 14-6-2011, in para Nos. 27 to 39. Therefore, [ am not
inclined to discuss all those authorities again in order to
avoid repetitions.

However, Adv. Mhetras has piaced reliance on more
7 authorities namely :—

(1) Piara Lal v/s. Lt. Governor and others [(2001] (88)
FLR 329] Dehli High Court.

(2) Neera Kaplish v/s Presiding Officer, Labour Court
and another [1999 (1) Bom. IC 254 (SC)).

(3) Prakash P. Mokashe v/s. State Bank of India and
another [198511 LLJ 145] Bombay High Court.

{4) Bombay Hospital Trust v/s. Rita Minwani and
anr. {2005 (3) Bom. Cr 438] Bombay High Court.

(5) Babu Lal v/s. State of Haryana and others [1991
288C 335).

{6) Canara Bank, Bombay v/s Eastern Mechanical
Works, Bombay [2005 (5) Mh. L.J. 720]

(7) Vidhyadhar v/s. Mankikrao and another [AIR 1999
Supreme Court 1441].

28, In the first authority, the services of the employee
were terminated in December, 1985. His termination was
found to be illegal and unjustified and he was direcred to
reinstate in service with continuity of service with whole
back wages. In this back ground, it is held that he is entitled
to increments. D.A. and revision in pay scale, etc. as was
granted to other employees from time to time in the category
cadre of conductor.

In Neeta Kaplish case (Supra), the Labour Court
found the enquiry was not fairly and properly held against
the empoloyee, who was a clerk in medical college. The
Management was cailed upon to justify its action by fresh
evidence. However, he did not produce any fresh evidence,
except record of domestic enquiry. It is held by the Hon’ble
Apex Court that record pertaining to the domestic enquiry
do not consitiude, “fresh evidence”. as those proceeding
already found by the Labour Court to be defective.

In our case also after passing Award Part 1, the first
party was given ample opportunity to establish the charges
by fresh evidence. However, it did not lead any plausibie
and justifiable evidence to substantiate the charges. The
first party has only exmined those witnesses who were
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mustly examined before ﬂle Sesslons Court and also inthe
enquiry.

In the next authority of Prakash Mokashe (Supra),
the Hon’ble Division Bench of the Hon’ble Bombay High
Court after. relying on various decisions of the Apex Court
has come to the conclusion that the afforts of the bank for
intiating action against the employee on the same set of
facs is wholly misguided and not proper. In that matter
also, the employee was acquitted all the charges of forgery
and encashing the drafts.

In our case, also some when similar situation has
arisen. The second party has been charge sheeted in a
departmental enquiry mainly on offence of moral turpitude,
in which he has already been acquitted and that decison
has attained finality. '

29. In the 4th authoirty of Bombay Hospital Trust
(Supra), the Labour Court despite finding that enquiry was
defective relied on the record and finding. The Hon’ble
Bombay High Court has observed that, this could not have
been done after the managementavailed of an opportunity
of leading substantive evidence before the Court. The
Labour Court shouid have considered the charge of
misconduct on the basis of evidence before the Court.
Therefore, the Labour Court has misdirected itself by not
appling the test of a preponderance of probabilites which
govems disciplinary proceedings.

In our case, this Court having declared departmental
enquiry conducted by the first party as not fair gnd proper
and legal, it was bounden duly of the first party to lead
fresh substantive evidence before this Court. Having not
done so, as discussed above, the charges levelled against
the second party in the charge sheet has not been
estabhshed

30. In Babu Lal case (Supra) it is held by their
Lordships of Hon"ble Apex Court that, after acquittal, from
criminal charges, order of termination is found to be
punitive, illegal and arbitrary and therefore, liable to be
quashed. The aggrieved person is entitled to be reinstated.

In our case also relying on the ratio led down in this

case once second party having been acquitted of serious
charges of rape of intimidation and acquittal having a tained

finality, there was no need for second party to initiate ‘

departmental enquiry on the same set of facts.

31. In Canara Bank case (Supra), in a civil suit for
recovery of loan the defendant did not enter the witness
box to state facts pleaded in the written statement and
couid not be cross-examined. Therefore, it is held by the
Hon’ble Bombay High Court that, the defence of the
defendant is liable to be rejected.

In our case also, the first party having failed to lead
substantive evidence in order to support the charges

established relating to the damage to the reputation of the
first party, the defence of the first party is liable to be
rejected,

32. In the last authority of Vidhyadhar (Supra)
the Hon’ble Apex Court has drawn adverse inference
against the party to the suit, who did not enter the
witness box.

In our case no doubt the first party has examined
one of its employee Shri Narote to establish the charges of
tamishing the image of the bank due 1o the activities of the
second party, but, as a really discussed there is no
substantive piece of evidence like record which was
available with the bank by which the sccond party alleged
to have helped Gaikwad family in banking transactions,
this court has already drawn an adversc inference against
the first party in this regard.

33. The Ld. Sr. counsel for the first party has also
filed written notes of arguments at Exh. C-36. | have gone
through it minutely. He has tried to justify the fresh evidence
on rcord on behalf of the first party. According to him, the
first party has proved the charges levelled against the
second party beyond reasonable doubt. | am of the view
that, this is being civil matter, there is no question of proving
the charges beyond reasonable doubt. Charges have not
been proved even preponderance of probability. [ am of
the view that the first party has failed to esbtablished the
charges.

34. In view of the aforesaid facts and circumstances,
and after considering various ratios lead down in the
aforesaid authorities. I come to the conclusion that, action
of the first party in terminating the services of the second
party on the alleged charges made in the charge sheet
dated 10-10-1996 is not legal and justified. Accardingly, |
answer this point in negative,

POINT No. 2
35. In the light of the settled position of law, the

* second party having suffered a lot since last 22 years, -

after his termination and he being in his fag end of his
service, | am of the view that he is certainly entitled to
reinstatement with continuity of service and 50% back
wages. Accordingly, 1 answer this point. Hence, the
following award :

AWARD
(1) The Reference (IT) No. ! of 2001 is answered in
negative,

(2) The second party i.e. employee Shri V. B. More
is entitled to reinstatement with continuity of service and
50% back wages.
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(3) The copy of Award be sent to the Appropriate
Glovernment i. e. Central Government immediately.

Place : Solapur
Dated : 21-4-2012
S.J. KALE , Presiding Officer

¢ fagelt, 20 o, 2012

WA, 2631 i frarg afufras, 1947 (1947
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3an |

[€. TA-20012/562/1998-378 AR (A1) ]
arofta AR, s StfETd
New Delhi, the 20th July, 2012

$. 0. 2631.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
GGovernment hereby publishes the Award (Ref. No. 230/
1999) of the Central Government Industrial Tribunal-cum-
abour Court No. 2, Dhanbad ‘as shown in the Annexure,
in the Industrial Dispute between the management of
M/s. BCCL and their workmen, received by the Central
Government on 20-7-2012.

[No. L-20012/562/1998-1R (CM-DY]
AJEET KUMAR, Section Officer
ANNEXURE

BEFORE THE CENTRALGOVERNMENT
INDUSTRIALTRIBUNAL.(No.2) AT
DHANBAD

Present :
SHR1KISHORI RAM, Presiding Officer

In the matter of an Industrial Dispute under Section 10(1)
_l(d) ofthe 1.D. Act, 1947.

REFERENCE NO. 230 OF 1999

- PARTIES : Employers in relation to the management of
Govindpur Area No. 11l of M/s. BCCL and
their workman.

APPEARANCES:
_On behalf of the workman : Mr. N. G. Arun, Union Rep.

On behalf of the employer : Mr. D. K. Verma, Ld.

Advocate
. State : Jharkhand Industry : Coal

Dhanbad, dated 14th June, 2012

T — a1t Ly

AWARD

The Government of India, Ministry of Labour, in
exercise of the powers conferred on them under Section
10(1) {d) of the 1.D. Act, 1947 has referred the following
dispute to this Tribunal for adjudication vide their Order
No. L-20012/562/98-C-1 dated 17-5-1999.

SCHEDULE

“Whether the action of the management of M/s.

BCCL in not protecting the wages of Sri Santosh

Bouri consequent upon his transfer to Category I1,

which carries lesser wages than his original position,

is justified? If not, to what relief the workman is
entiled.”

Mr. N. G. Arun, the Union Representative for workman
Santosh Bouri as well as Mr. D. K. Verma, the Ld. Advocate
for the Management present but no witness for the
evidence of the workman produced. inspite of ample
opportunities and Regd. notices issucd recently to the
Union concerned for it Meanwhile the Union Rep. has
submitted that he did not get any response from the
workman in respect of the evidence of the workman so it
may be closed.

Perused the case record. It stands ciear that it has all
along been pending for the evidence of the workman in
this case related to protection of his wages from 28-3-2006
for which severa! notices were also issued through Regd.
Post. But no response of the workman to any of the notices
shows that he has lost the interest in pursuing/contesting
the case. Hence, the case is closed and accordingly it is
passed an order of no longer any such industrial dispute
Existent.

KISHORI RAM, Presiding Officer
¢ feeedt, 20 OIS, 2012

LI, 2632.— 3 faar sifufam, 1947 (1947

1 14) B UW 17 F o H S gwnn Hed driee

% TEVET @ O9g faE #R I Fien & 49
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T FE § | RS WER F 20-7-2012 F W@
T3 |

{H. TH-20012/182/2005- 3% 3R (HTH-1) ]
AT AR, ST S
New Dethi, the 20th July, 2012

S. 0. 2632.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award {Ref. No, 24/2006)
of the Central Government Industrial Tribunal-cum-labour
Coust No. 2, Dhanbad as shown in the Annexure in the
Industrial Dispute between the managementof Sijua Arca
of M/s. BCCL., and their workmen, reccived by the Central
Government on 20-07-2012.

[No.L-20012'1822005-IR (CM-D)]
AJEET KUMAR._ Section Ofticer
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ANNEXURE
BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL (No. 2) AT DHANBAD

Present. SHRI KISHORI RAM, Presiding Officer

In the matter of an Industrial Dispute under Section
10(1)}(d) of the 1.D. Act, 1947

Reference No, 24 of 2006

Parties : Employers in relation to the management of EJ.
Area, Bhowra of M/s. BCCL and their workman.

Appearances

On behalf of the
employee/workman

On behalf of the
management

State : Jharkhand
Dated, Dhanbad the 7th June, 2012
ORDER

The Government of India, Ministry of Labour in
exercise of the powers conferred on them under Section
10(1) (d) of the 1.D. Act, 1947 has referred the following
dispute to this Tribunal vide their Order No. L-20012/182/
2005-IR {CM-1) dated 1-6-2006.

SCHEDULE

“Whether the demand of the Jharkhand Mines Lal
Jhanda Mazdoor Union from the management of
BCCL EJ Area that Smt. Alish Lakramay be promoted
as St. Staff Nurse Gr. “B” justified? If so, to what
relief is the workman entitled and from what date?”

Mr. Raghunandan Rai,Rep of
the workman

Mr. UN. Lal, Ld. Advocate

Industry : Coal

2. The case of the sponsoring union is that workman
Alish Lakra, who was appointed as Staff Nurse (T) in
Grade D on 12-1-1991, was regularised in the staff Nurse,
Grade *C’ on 12-1-1992 since then she has been serving
satisfactorily without a complaint though she was given
the financial benefitunder S.L.N. in Grade ‘B’ she was not
promoted 1o the Senior Staff Nurse in Grade ‘B’ on
12-1-1997 which was due on completion of her five years
in Gr. *C’ fulfilling all requisites to the post of Sr. Staff
Nurse Gr. B under the Cadre Scheme of the Company. She
had submitted her complete educational qualification
certificate to the Central Hospital, Dhanbad, for verification
as per the Office Letter No. 64/1 38/4-34 dt. 6-12-97 of the
Dy. Chief Personnel Manager, Koyla Bhawan, Dhanbad,
but of not effect till now, for which she kept on requesting.
She is entitled to promotion to the post of Senior Staff
Nurse, Grade ‘B’

Further case of the workman with specific denials in
her rejoinder is that the Management has never displayed
any copy of Seniority List, promotion does not depend
upon the availability of vacant posts. The determination

of number of the posts of different Grades by the
Management against that of vacant posts is arbitrary.
There is no relatidn of vacancy with promotion from Grade
“C’ to *B', as the change of duty for both Grade is the samc
in respect of Doctors a nurses as usual, for there is single
kind of duty/work after promotion in the Grade of different
level. The condition of vacancy for the post is not
applicable to promotion of Doctors. Promotion in special
Grade itself occurs on the completion of definite time in
the Lower Grade, So the condition of vacancy for the post
regarding the nurse is concocted, discriminatary and
unjust.

3. Whereas, categorically dening the allegation of -
the sponsoring union, the case of the management, the
case of the Management is that as per the settlement di.
10-4-2004 between the Management and the Union that
the Management would forward the case of cligible Nurse
to BCCL H. Qr. for their promotion as per Cadre Scheme
and vacancies etc., the management afler collecting the
educational and professional certificate with complete bio-
data from the concerned employees including Mrs. Alish
Lakra and Mrs. Parul Minz under S1. No. 5 & 3 respectively
sent it to the Genera! Manager (NEE), BCCL.. Koyla Bhawan
as per letter No. Per.EJ/27/BML-JM3/2004/5205 dt.
14-7-2004. The promotion from T & S Gr. *C"t0 *Bis being
done by the Head Quarter. The matter was examined and
the Corporate Office by its letter No. BCCL/PA.V/L) Ar/
Estb/04/4996 dt. 2/4-8-2004 had informed that as also
communicated to the Dy. Chief Medical Officer, Bhowra
Hospital as well as to the concerned employee there was
no vacancy in T & S Gr. *B’at that time. There were many
senior to the workman as per published Scniority List of
Staff Nurses in T & S Gr. *C’ . Thirty-two Stafl' Nurses have
been promoted through the DPC to the post of Sr. Stafl
Nurse in T & S Gr. ‘B’ as per the Office No. BCCL: PA-V:
DPC Paramedical : 2007: 7654-7705 dt. 27-12-2007 whereby
the promotion could be given as per cxisting vacancics
upto Parul Minz as she had got promotion to the post of
Staff Nurse in T & S Gr. ‘C’on 14-9-1991 No Junior to per
superceded her in Gr. *B’. The Seniority position of the
workman stands at Serial No. 46 which would be considered
along with other eligible candidaic whenever further
vacancies available. So the demand of the Union for
promotion of the workman is unjustificd, as promotion is
allowed to the eligible employees to the next higher grade
as per stipulation made in the Cadre Scheme formulated
by } BCCI and against available vacancics.

FINDING WITH REASONING

4. Tn this case, WW 1 Alish Lakra, the workman for
herself and MW?2 Sijuaram Tiwari, Sr. Legal Inspector for
the Management have been examincd.

The statement of WW 1 Alish Lakra, the petitioncr
herself is that despite her requisite qualifications LA.
General Nursing and Diploma in midwilery (Ext. W.2104
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rgspectively) and as per the Seniority List (Provisional)
24-9-2007 of theChief Personnel Manager (NEE), BCCL,
oyla Bhawan Dhanbad (Ext. W.1 on formal proof waived)
hich bears her name under its S1. No. 31 the name of her
JUnior Payari Barwa, the staff nurse of Regionat Hospital,
tras stands under its SI. No. 75 who was promoted to
‘B’ as per the Office Order dtd. 11-3-2004 (wrongly
itten in stead of did. 25-2/1-3-2004) of Dy. CM.0.
gional Hospital, Katras (Ext. 6 with objection) whereas
€ was not promoted to Senior Staff Nurse Gr. ‘B’ due on
13-1-1997 even after completion of her five years' working
i Grade ‘C’ since regularisation in it on 12-1-1992 as per
Cadre Scheme of the Company. But the petitioner has
mitted the-promotion of P. Barwa and two others to the
‘B’ effected by the said office order of the Regional
Hopspita? Katras (Ext, W.6 with objection) which was not
isyued by the Head Quarter, Koyla Bhawan Dhanbad. She
(Petitioner) had been along posted in Eastern Jharia Area,
Bhowra since 1991 and the Area is another region. The
indisputable fact as stated by her is that she got SLU in
2001 and Jan, 2009 as per NCWA Provision, and but Subala
Kumari and Nirupa Kumari under S1. No. 1 & 2 respectively
who were Senior to her (Petitioner) as per the Office Order
: lS-ll-ZOIOoftlnBCCL,H.Qr.(ExLW.S)werepromoted
to the Grade ‘B’ in pursuant to the Centralised List (Ext.
W18) as well as former Centralised Seniority List dtd,
2419-2007, both bearing the name of the petitioner under
SL.[No. 31, and out of the list promotion was effected upto
afgresaid Nirupa Kumari under S1. No. 23 as agserted by
MWI Siya Ram Tiwary. None of the employees has been
sugerceded in their promotion since the centralisation of
it. The evidence of MWI affirms that previousiy not any
employee was promoted in the E.J. Area of BCCL, so the
clagm of the petitioner for the promotion as claimed is not
justified.
| 5. After hearing the argaments of the Union
Representative Raghunandan Rai and Mr. U. N. Lal, Ld.
Adyocate for the management over it and in view of the
afotesaid discussed facts, I find that as per the provision
of NCWA, promotion to the post of Senior Staff Nurse is
effected through the D.P.C. against the post vacant, and
in chse of no vacaney for it, the S.L.U. was granted twice
to the petitioner; and thereafter, she has been promoted to
Senjor StaffNurse Grade ‘B’on 8-11-2010 as per the Office
Order of the Management dtd. 18-11-2010. Hence, it is
held that the demand of the Jharkhand Mines Lal Jhanda
Mazdoor Union from the Management of BCCL,E.J. Area
that|Smt. Alish Lakra may be promoted as Senior Staff
Nurse Grade ‘B’ being vague is unjustified, as she has got
her aforesaid due promotion. So she is not entitled to any
as claimed by her.

! KISHORI RAM, Presiding Officer
7§ feweht, 20 g, 2012
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New Delhi, the 20th July, 2012

S. 0. 2633.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947) the Centrai
Government hereby publishes the Award (Ref. No. 16°2005)
of the Central Government Industrial Tribunal-cum-Labour
Court No. 1, Dhanbad as shown in the Annexure in the
Industrial Dispute between the management of Ms. BCCL,
and their workmen, received by the Central Government
on 20-07-2012.

[No. L-20012/159/2004-IR (CM-1)]
AJEET KUMAR, Section Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL (No. 1), DHANBAD

In the matter of a reference under Section 10(1 () (2A)
of the Industrial Disputes Act., (947

Reference No. 16 of 2005

Parties : Employers in relation to the management of
M/s. BCCL

And
their workman
Present :— Shri Hari Mangal Singh, Presiding Officer

Appearances :
For the Management Sei D.K. Verma,
Advocate
For the Union/workman None
State:—  Jharkhand Industry: Coal
26th June, 2012

AWARD

By Order No. L-20012/ 159/2004-1R (C-1) dated 17-12-
2004 the Central Government in the Ministry of Labour
has in exercise of the powers conferred by clause (d) of
sub-section (1) and sub-section (2A) of Section 10 of the
Industrial Disputes Act, 1947, referred the following dispute
for adjudication to this Tribunal:—

“Whether the demand of the Bihar Colliery Kamgar
Union from the management of M/s. BCCL, Koyla
Bhawan, for employment to Smt. Sova Devi the
dependent wife of Late Tulsi Singh is justified. If so
to what relief is said Smt. Sova Devi entitled?
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On 7-6 | 2 was the datc fixed for filing rejoinder by
the workmen and documents by the parties. But in spite of
vending two notices to the sponsoring Union none was
present on behalf of the Union nor workman concerned
was present. S0 it appears that neither the concerned
workman nor the sponsoring Union is interested to contest
the case.

fn view of such circumstance | rendered a “No
Dispute™ Award in the present reference case.

H. M. SINGH, Presiding Officer
¢ feweft, 20 JomE, 2012

13, 2634.—eifres farars rfufram, 1947 (1947
F114) B 9R 17 F TR0 § $30T GER A B
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{E. T-20012/139/1999-31 IR (Higm-1)]
aroft AR, AT AfEwTd
New Delhi, the 20th July, 2012

S. 0. 2634.—In pursuance of Scction 17 of the
fndustrial Disputes Act, 1947 (14 of 1947) the Central
Government hereby publishes the Award (Ref. No. 267/
1999} of the Central Gevernment Industrial Tribunal-cum-
Labour Court No. 2, Dhanbad as shown in the Annexure
in the Industrial Dispute between the management of
M/s. BCCI., and their workmen, received by the Central
Government on 20-07-2012,

[No. 1.-20012/139/1999-1R (CM-1)]
AJEET KUMAR, Section Officer

ANNEXURE

BEFORE THE CENTRAL GOYERNMENT
INDUSTRIAL TRIBUNAL (No. 2) AT DHANBAD

PRESENT. Shri Kishori Ram, Presiding Officer

In the matter of an [ndustrial Dispute under Section
10(1 {d) of the 1.D. Act., 1947

Reference No. 267 of 1999

Parties : Employers in relation to the management of P.B.
Area. of M/s. BCCL and their workman.
Appearances:
On behalf of the Mr. N.G. Arun, Union Rep.
workman
*On behalf of the Mr. B.N. Prasad, Ld. Adv.
employers

State : Jharkhand Indusiry : Coal
Dated, Phanbad, the 13th June, 2012

2891 Gl12—10

AWARD

The Government of India, Ministry of Labour in
exercjge of the powers conferred on them under Section
101y (d) of the 1.D.Act., 1947 has referred the following
dispute to this Tribunal for adjudication vide their Order
No. L-20012/139/99-IR (C-1) dated 15-7-1999.

SCHEDULE

“Whether the action of the Management P.B. Arca
of Balihari Colliery of M/s. BCCL in denying
employment to Smt. Tara Devi, wife of Shri Sube Lal
Paswan after the death of the workman, under the
provision of N.C.W.A.V. is proper and justified? If
not, what reliefs is the dependant wife of the said
workman entitled 107"

2. Neither Mr. N.G. Arun, the Union Representative
nor the petitioner Tara Devi appearcd nor WW produced
for her evidence. But Mr. B.N. Prasad, the Ld. Advocate
fot the Management is present.

Perused the case record. | find the case has been alt
along pending for the evidence of the workman/petitioner
since 25-11-2004, for which several including three Regd.
Notices recently issued but even then no witness for the
evidence of the petitioner has been produced even after
giving last chance earliei. The very conduct of the Umon
Representative/petitioner shows that they are ledst
concerned with their liability to. producc the wntness on
behalf of the petitioner in the case of employment. So"they
are disinterested in pursuing the casc. llence the case is
closed and accordingly it is passed an order of no Dispute
of any industriat issue.

KISHORI RAM, Presiding Officer
¢ feeeit, 20 g, 2012

WL, 2635 — 3l faarg sifufm 1947 (1947
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New Detlhi, the 20th July. 2012

§.0. 2635.—In pursuance of Scction 17 of the
Industrial Disputes Act. 1947, (14 of 1947) the Central
Government hercby publishes the Award (Ref. No. 264/
2001) of the Central Government Industrial Tribunail-cum-
Labour Court No. 2, Dhanbad as shown in the Annexurc
in the industrial Dispute between the management of
M/s. BCCL, and their workmen, reccived hy the Central
Government on 20-07-2012.

[No.1-20012/326.2001-IR (CM-)]
AJEET KUMAR. Section Officer
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ANNEXERE

. BEPORE THE CENTRAL GOVERNMENT
|INDUSTRIAL TRIBUNAL (No. 2) AT DHANBAD

. PRESENT. Shri Kishori Ram, Presiding Officer

~ In the matter of an Industrial Dispute under Section
' 16(1Xd) of the I.D. Act., 1947

Reference No. 264 of 2001

ﬂarﬁel: Employers in relation to the management of
' Sendra Bansjora Colliery of M/s. BCCL Sijua

: Arca and their workman.
Appearances :
Cn behalf of the Mr. N.G. Arun, Union Rep.
O behaif of the Mr. D.K. Verma, Ld. Advocate
employer ' |
Sltlle : Jharkhand industry : Coal
Dhanbad, Dated the 14th June, 2012

AWARD

1){d) of the 1.D.Act., 1947 has referred the following
i to this Tribunal for adjudication vide their Order
0. L-20012/326/2001. IR (C-1) dt. 21-9-2001.

SCHEDULE

“Whether the demand of the R.C.M.S. for
regulsrisation of Sri Munna Ram from P.R. M/Loader
to P. R. Trammer from the management Sendra
Bansjora Colliery of M/s. BCCL is justified? If so, to
what relief is the concerned workman entitled and
from what date?".

2. Mr. N.G. Arun, the Union Representative for

an Munna Ram present just as Mr. D K. Venna, the
Advocate for the Management is present, but no M. W.
uced. The Ld. Advocate-cum-Union Representative
Mi. N.G. Arun declines to pursue the case on the ground
that he has not got any response from the workman despite
hig best efforts, <o it may beclosed.

. Perusal of the case record manifests its tendency
forjthe evidence of Management since 19-1-2006 whereas
thel workman's case/evidence was already closed as per
order dt. 16-8-2005 of the Tribunal in the present case
reipted for the regularisation of workman from P. R.M./
Logder to PR. Trammer. As such the present case is
without any evidence of the workman, This is the oldest
casg of the year 2001. Hence the case is closed and an
order of no dispute is passed.

KISHORI RAM, Presiding Officer

2012'SHRAVANA 27,1934 [Pagi 11

73 feeeht, 20 e, 2002
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New Delhi. the 20th July. 2012

S. 0. 2636.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947, (14 of 1947} the Cenral
Government hereby publishes the Award (Ref. No. 33 1991 )
of the Central Government Industrial Tribunal-cum-labour
Court No. |, Dhanbad as shown in the Annexure in the
Industrial Dispute between the management of M s,
CMPDIL and their workmen, reccived by the Central
Governmenton 20-07-2012.

[No.L-20012/194 1990-IR (CMA )

ANNEXURE
BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL (No. 1), DHANBAD

In the matter of a reference under Section 10(1)}d) (2A)
of the Industrial Disputes Act.. 1947

Reference No. 33 of 1991

Parties : Employers in aelation 10 the management of
M/s. CMPDIL.
And
their workman
Present :— Shri Hari Mangal Singh, Presiding Officer
Appearances ;-
For the Management + 8ri B.K. Singh Dy. Manager
For the Union/workman : Nonc
State : Jharkhand Industry : Coal
Dated, 25th Jure, 2012
AWARD

By order No, L-20012/194/90-1R (C-f)dated 11-4-199]
the Central Government in the Ministry of Labour has in
exercise of the powers conferred by clause (d) of sub-
section (1) and sub-section (2A) of Scction 10 of the
Industrial Disputes Act, 1947, referred the fol lowing dispute
for adjudication to this Tribunal :(—

*“Whether the action of CMPDII. management in
not regularizing Sri J.N. Poddar and 22 others

bﬂkﬁ N
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attached to DR-2000 Machine from the initial date of
appointment and not paying them proper/prescribed
category of wages according to jobs performed by
them is justfied? If not what relied these workmen
are entitled””

Sri B.K. Sinha, Dy. Manager appearing in this case

submitted that the Union is not appearing before this

Tribunal in spite of two regd. notices were given by the
Tribunal and he also prayed to pass necessary order in
this matter.

It appears from the record that this case relates to
the year 1991 i.¢. 21 years old.

In such circumstance, as per record and also
submission on behalf of the management, [ render a “No
Dispute” Award in the present reference case.

H. M. SINGH, Presiding Officer
§ freeft, 20 Yyoné, 2012

fritee aveifir faare o Sl T shofes arfieson 4
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[ T-20012/266/2003 -3 AR (Hgm-1)]
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New Delhi, the 20th July, 2012

§. 0. 2637.-—In pursuance of Section 17 of the
Industrial Disputes Act, 1947, (14 of 1947) the Central
Government hereby publishes the Award (Ref. No. 56/2004)
of the Central Government Industrial Tribunal No. 2,

Dhanbad as shown in the Annexure in the Industrial -

Dispute between the management of M/s. BCCL, and
their workmen, received by the Central Government on
20-07-2012.

[No. L-20012/26672003-1R (CM-D)]
AJEET KUMAR, Section Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL (No. 2) AT DHANBAD

PRESENT. Shri Kishori Ram, Presiding Officer

In the matter of an Industrial Dispute under Section
10(1)Xd) of the L.D. Act., 1947

. Reference No. 56 of 2004 N
Parties : Employers in relation 1o the management of Civil
Engineering Deptt. of M/s. BCCL and their
workman.

WL, 2637 —3sheifivs afafrrm 1947 (1947

Appearances :
On behalf of the workman : None
On behalf of the employer : Mr. UN. Lal, |d. Advocase

State : Jharkhand Industry : Coal
Dhanbad, Dated the 1 3th June, 2012
AWARD

The Government of India, Ministry of Labour, in
exercise of the powers conferred on them under Section
10(1) {d) of the 1.D.Act., 1947 has rcferred the following
dispute to this Tribunal for adjudicaton vide their Order

~ No. L-20012/266/03-IR (C-I) dt. 26-4-2004.

SCHEDULE

“Whether the demand of the Bihar Janta Khan
Mazdoor Sangh from the management of Civil
Engineering Deptt. of M/s. BCCI. for restoring the
normal date of increment of Sri Babulal Shaw on 1st
March every year w.e.f. 1-3-98 is justified? If so, to
what relief is the concerned workman entitied?”.

ButMr. D.K. Verma, the Ld. Advocate for the Management

is present.

From the perusal of the case record, § find that this
case has been pending for evidence of the workmam since
6-2-2006 after the partial examination ofthe WW | Babulal
Shaw, the workman himself on 16-9-2005. But he was never

. ¢ross examined by the Management. It appears from the

conduct of the Representative Union and the workman

that they are disinterested/unwilling to pursue the case.
Under these circumstances. procecding with the case
for uncertainity is wastage of time and encrgy. Hence the
case is closed and accordingly an ordcr is passed as non

existent Industrial Dispute.
KISHORI RAM. Presiding Officer
| ¥ feeet, 20 ok, 2012

W, 2638.—iifire famg sfafem 1947 (1947
W 14) W G0 |7 ® O H BT WER wRAT 22
% % ey % wng Prieel ot 3T e % 4
srpin ¥ P sl fiyerg o ST T siife
e TP ¥ YW (WY HEm 74/2005) Yy

wat § 9 Wl TOWR W) 20-7-2012 F W@ L A |
[® T™-12012/4/2005 3§ aw2 (3-1) |

New Dethi, the 20th July. 2012

S.0. 2638.—In pursuance of Scction 17 of the
Industrial Disputes Act, 1947, (14 of 1947) the Central

Government hereby publishes the Award (Ref. No. 74.2005)
of the Central Government Industrial Tribunal-cum-Labour
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¥

Clourt Nagpur as shown in the Annexurc, in the lndustnal
Dispute between the management of State Bank of India,
apd their workmen, received by the Central Government
oh 20-07-2012.

[No. L-12012/4/2005-1R (B-1)]
RAMESH SINGH, Desk Officer
ANNEXURE

BEFORE SHRI J. P. CHAND, PRESIDING
. OFFICER. CGIT-CUM-LABOUR COURT,
NAGPUR

Pirty No. i The Branch Manager,
: State Bank of India, Camp Branch,
Amravati, Tahsil & Distt. Amravati.
Vel'!IIl
P;hrty No.2 : Shri Anil S/o Sheshrao Dahiwale

- Rfo Clo Shri Champatraoji Wankhede
Rahul Nagar, Bicchu Takdi, Camp
Amravati, Distt. Amravati.

AWARD
(Dated: 28th June, 2012)

i In exercise of the powers conferred by clause (d) of
syb-section (1) and sub-section 2(A) of Section 10 of
Industrial Disputes Act, 1947 (14 of 1947) (“the Act” in
shiort), the Central Government has referred the industrial
dispute between the employers, in relation to the
agement of State Bank of India and their workman,
Shri Anil Dahiwade, for adjudication, as per letter No. L-
12012/4/2005-IR (B-I) dated 5-9-2005, with the following
schedule:—

“Whether the action of the management of State
. Bank of india through its Chief Manager Amravati
i Branch Amravati in terminating the service of the
. workman Shri Anil $/0. Shri Sheshrao Dahiwale w.e.f.
. 8-9-2004 is legal and justified? I{ not, to what relief
i the workman is entitled?”.

2. On receipt of the reference, the parties were
ngticed 1o {i le their respective statement of claim and
written statementand accordingly, the workman, Shri Anil
Sheshrao Dahiwale, (““the workman” in short), filed the
sttement of elaim-and the management of State Bank of
India, ¢ Party No. 1™ in-short) filed its written statement.

| The casé of the- workman as presented in the

sthtement of'elainy is that he hds passed XII standard and
hq was working with party no. | at Amravati Branch wee.f.
744-1999, as a messenger in class IV category and no
aﬂpomtment order-was issued at the time of his
appointment and he was treated as temporary employee

d his salary was being pald by Bankers cheques and he
whs not given the benefits of casual leave and medical
leave etc. and benefit of provident fund and ESI, even
thbugh, such privileges were gtafited by party no. [ to

other similarly situated cmployees and initially he was
paid Rs. 50 per day as wages, which was subsequentiy
raised to Rs. 80 per day and when he insisted for regular
salary and benefit of permanency, his services orally came
to be terminated on 8-9-2004, without compliance of the
legal provisions as envisaged under section 25-F of the
Act and therefore, his termination from services is illegal,
improper and contrary to law and he had completed 240
days of work, preceding to his alleged oral iermination i.e.
from 18-12-2003 to 8-9-2004 and on 13-9-2004, he gave an
approach notice through his advocate for conciliation and
his reinstatement, but the party no. 1 failed to take any
action. The further case of the workman is that the party
no. | is an industry and he is a workman as per the definition
of section 2 (S) of the Act and though he was working
since the year 1999, party no. | was giving technical breaks,
only with the intention to deprive him the benefits of
permanency and at the time of termination of his services,
neither one month’s notice nor retrechment compensation
was given to him and party no. | retained Yogesh Bobade
and Dnyaneshwar Bhoyar, who were juniors to him. in
violation of the provision of Section 23-G of the Act and
party no. | in violation of Rule 81 of the Industrial Disputes
{Central) Rules did not publish the scniority list and on
that count also, his termination is illegal and after
termination of his services, party no. | engaged ncw
persons, namely, Ravi Vinchurkar and Rahul Kamble in his
place and thus violated the provision of Section 25-H of
the Act and his is entitled for reinstatement in service with
continuity and full back wages.

3. The party no. | in their written statement has
pleaded inter-alia that the engagement of the workman
was purely on casual, daily wage, part time temporary basis
and there was no continuity in service and his engagement
for some days was for doing the jobs pertaining to clearing
of branch premises, watering the garden and other misc.
work including doing Hamali work and cleaning of the
courtyard of branch and different works were carried out
in different periods and each engagement was distinct
and separate and there was no continuity within the .
intervals, by nature of specific work or period of work and
the engagement of the workman was purely contractual
and his contract was coming 1o an end upon his termination
as nop-availbility of work for any period and payments
were made to the workman as per thc contract and the
workman was engaged on lumpsum basis, without
mentioning the number of days of his engagement or as 10
when the work assigned was to be completed by him and
there was no retrenchment of the services of the workman
and the workman himself left the job and the contract was
not renewed. [tis further pleaded by the party no. 1 that it
appears that the workman has calculated his wages at the
rate of Rs. 80 per day and even if. the lumpsum amount
paid is taken to be towards payment of daily wages of
Rs. 80 per day, the total days worked by the workiman
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come to 219 days from December 2003 to 10-9-2004, taking
the amount paid to him during that period into
consideration and the workman did not work for 240
preceding calendar year in which year he was alleged to
be disengaged and the workman left the work on his own
volition, as he wanted a permanent job and the engagement
of the workman on contractual basis was done by the
branches, who had no authority to appoint any person in
such category and scuh appointment was illegal and
impermissible, under the rules of the bank and such illegality
cannot be perpetuated for indefinite period and the
workman is not entitled to claim absorption or permanency.
The further case of the party no. | is that as the workman
did not work for 240 days in the preceding year from the
date of alleged disengagement, there was no legal
requirement of giving one month’s notice and payment of
retrenchment compensation to the workman and no junior
to the workman was retained by them and as the
engagement of the workman was not on permanent basis,
there was no need to record any seniority list, so there
was no question of violation of Rule 81 of the Industrial
Disputes (Central) Rules and no new person was engaged
by the bank in place of the workman and the workman is
not entitled to any retief, much less as prayed for.

4, Besides placing reliance on documentary evidence,
the workman has examined himself as a witness to prove
his case. In his examination-in-chief, which is on affidavit,
the workman has reiterated the facts mentioned in the
statement of claim and rejoinder. However, in the cross-
examination, the workman has admitted that the Bank was
paying him wages under vouchers, after verifying the
application submitted by him mentioning the amount of
wages due for working in the Bank and the vouchers,
Exts. M-I to M-VIII are true and whenever the had received
any amount from the Bank, he had signed receipt for the
same and he was working as a temporary employee in the
Bank and he was working as a Mali, taking care of the
garden and also sweeping the premises of the Bank and
payment of wages was made to him weekly by the bank
and at the time of his engagement. no appointment letter
was issued and he did not appear in any interview or written
examination, before his engagement and his name was no
sponsored by the Employment Exchange and there was
no police verification or medical examination for his
engagement in the Bank. The workman has denied the
suggestion that he did not work for 240 days preceding
the 12 calendar months of 8-9-2004 and that his
engagement was no contract basis.

5. The workman has also examined one
Dnyaneshwar Bhoyar as a witness in support of his claim.
This witness has stated in his examination-in-chief that he
worked as a peon from January 2004 til! January/February
2006 and when he started working with party no. 1, the
workman was already working as a peon and the services
of the workman was terminated on 10-9-2004 and the

workman was working as a peon since December 2003
continuously till his termination. In his cross-examination,
this witness has admitted that Bank had not issued any
appointment letter to him and he has not filed any
document to show that he worked after 25-10-2004 with
the Bank and he did not work with the Bank after
25-10-2004 and had not seen the appointment order, muster
roll or termination order of the workman,

6. The party no. 1 did not adduce any oral evidence
in support of their stands taken in the written statement.
However, the party no. 1 placed reliance on documentary
evidence filed on record.

7. At the time of argument, it was submitied by the
learned advocate for the workman that it is proved beyond
doubt from the evidence adduced by the workman that he
had worked for more than 240 days in the year preceding
his termination on 8-9-2004 and at the time of termination
of his services, the mandatory provisions of section 25-F
of the Act were not complied with and as such, the
termination amounts to retrenchment and as the
termination of the workman is illegal, he is entitled for
reinstatement in service with continuity and full back wages.

8. Per contra, it was submitted by the learned
advocate for the party no. 1 in the written notes of
argument that the engagement of the workman was purely
contractual and it is clear from the documents filed by the
Bank that the workman did not work for 240 days in the
preceding year of the date of his alleged termination and
he left the work of his own and the appoint of the workman
was illegal, as the Branch Manager, who had appdinted
the workman had no power to appointment and the
workman was appointed without following due procedure
for making appointment in public sector and as such, therc
was no need to comply the provisions of section 25-F of
the Act and the workman is not entitled to any relief.

In support of such contentions, reliance was placed
by the learned advocate for the party no. | on the decisions
reported in AIR 2006 SC-1806 (Secretary, State of Karnataka
Vs. Umadevi).

9. Perused the record including the evidence, both
oral and documentary adduced by the parties and
considered the submissions made by the learned
advocates for the parties. From the materials on record, it
is found that the engagement of the workman by party
no. | was temporary in nature on daily wages and his
appointment was not a regular appointment or as per the

~ Recruitment Rules of party no. 1.

10. As the party no. | has denied the claim of the
workman that he had worked for more than 240 days in the
preceding 12 months of the date of termination i.e.
8-9-2004, it is necessary for the workman to prove that he
had in fact worked for 240 days in the preceding 12 months
of 8-9-2004. For better appreciation of the dispute, [ think
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it pposite to mention about the settled principles enunciated
byl the Hon’ble Apex Court in this regard.

! 11. The Hon’ble Apex court, in the deicision reported in
AIR 1966 SC-75 (Employees, Digawadih Colliery Vs. Their
wdrkmen) have held that :—

- “Though section 25-F speaks of continuous service for
nok less than one year under the employer, if the workman has
ac’;ually worked for 240 days during a period of 12 calendar
ménths both the conditions are fulfilled. The definition of
**Contnuous Service™ need not be read into section 25-B. The
ﬁTion converts service of 240 days in a period of twelve
calendar months into continuous service for one complete year.
Tﬂe amended section 25-B only consolidates the provisons of

tion 25(B) and 2(eee}) in one place, adding some other matters.
Sjc purport of the new provisions, however, is not different.
In|fact, the amendment of section 25-F of the principal Act by
subsmutmg in clause (b) the words “for every completed year
of|continuous service™ has removed a discordance between
lh% unamended section 25-B and the unamended Cl. (b) of
seftion 25-F. No uninterrupted service is necessary, if the total
sefvice is 240 days in a period of twelve calendar months either

ore the several changes or afler these. The only change in
the Act is that this service must be during a period of iwelve
calendar months preceding the date with reference 1o which
calculation has to be made. The last amendment has now
re*noved a vagueness which existed in the unamended section
2518,

: 12. In the decision reported in AIR 1981 SC-1253
(Mehanlal Vs. M/s. Bharat Electronics L1d.), the Hon’ble Apex
C durt have held that,

. "Industrial Disputes Act (14 of 1947). Section 25-F (1)
anﬁ (2)- Continuous service-Scope of sub-sections (1) and (2)
is different, (words and phrases-Continuous Service)

. Before a workman can complain of retrenchment being
rmih in consenance with Section 25-F, he has to show that he
hak been in continuous service for not less than one year

Eer that employer. who has retrenched him from service.

tion 25-B as the dictionary clause for the expression
“dontinuous”. Both in principle and are precedent it must be
held that section 25-B (2) comprehends a situation where a
wdrkman to not in employment for a period of 12 calendar
menths, but has rendered for a period of 240 days within the
piiod of 12 calendar months commencing and counting
bagkwards from the relevant date, i.e. the date of retrenchment,
I he has, he would be deemed to be in continuous service for
a fleriod of one year for the purpose of section 25-B and chapter
VA,

. 13. The Hon'ble Apex Court in the decision reported in
A 1& 2003 $C-38 (M/s. Essen Deinay Vs. Rajeev Kumar) have
held that:

“Industrial Disputes Act (14 of 1947- S. 25-F, 10-
RQIrcnchmcnl compensation-Termination of services without
payment of Dispute referred to Tribunal-Case of workman/
cl:ﬁmam that he has worked for 240 days in a year preceding

S

hls termination-Claim denied by management-Onus
lies upon claimant to show that he had to fact worked
for 240 days in a year-In absence of proof of receipt
of salary, the affidavits of the workman is not sufficient
evidence to prove that he had worked for 240 days in
a year preceding his termination,”

i4. The Hon’ble Apex Court in the decision
reported in (2005) 5 SCC-100 (Reserve Bank of India
Vs. 8. Mani) have held that:—

“Industrial Disputes Act, 1947-Ss. 25-F, 25-N,
25-B and [1-240 days’ continuous Service-Onus and
burden of proof with respect to-Evidence sufficient
to discharge-Failure of Employer to prove a defence
(of abandonment of service} if sufficient or amounted
to an admission, discharging the said burden of proof
on the workman discharged, merely because employer
fails to prove a defence or an alternative plea of
abandonment of service- Filing of affidavit of workman
to the effect that he had worked for 240 days
continuously or that the workman had reported
represemations or raised demands for reinstatement,
is not sufficient evidence that can dischange the said:
burden-Other substantive evidence needs to be
adduced to prove 240 days’ continuous service-
Instances of such evidence given.

The initial burden of proof was on the workmen
10 show that they had completed 240 days of service.
The Tribunal did not consider the question from that
angle. It held that the burden of proof was upen the
appellant on the premise that they have failed to prove
their plea of abandonment of service.

Filing of an affidavit is only his own statement
in his favour and that cannot be regarded as sufficient
evidence for any Court of Tribunai to come to the
conclusion that a workman had in fact, worked for 240
days in a year. Such evidence might include proof of
receipt of salary or wages for 240 days or order or
record of appointment or engagement for this period
or the terms and conditions of his offer of
appointment, or by examination of any other witness
in support of his case.

15. So, it is clear from the principles enunciated
by the Honble Apex Court in the decisions mentioned
above that for applicability of section 25-F of the Act,
it is necessary for the workman 10 prove that he
worked for 240 days in the preceding 12 calendar
months commencing and counting backwards from
the relevant date and the burden of such proof is
upon the workman.

t6. In this case, besides the oral evidence of
himself and witness, Dnyancshwar Bhoyar, the
workman has relied on the documents, W-I o
W-XXV1H filed by him and so also Exis. M-11o M-VII,
the documents filed by party no. |.
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So far the documentary evidence is concerned, Exts.
W-I to W-V1 are the copies of notice issued by the
workman to the Bank, Postal A.D. and the two-applications
said to be filed by the workman under the RTi Act. The
said documents are of no help to the workman to prove
about the days he worked with the Bank. Exts. W-¥ to
W-XX and W-XII to W-XXVHI are copies of Bankers
cheques, under which, wages were paid to the workman
for working with the Bank, party no. 1. In none of the said
documents and so also in Exts. M-1 to M-V111, the number
of days worked by the workman has been mentioned.

It is necessary to mentioned here that according to
the reference, the date of the alleged termination of the
workman was 8-9-2004. The workman has also claimed in
the statement of claim and in his evidence that he was
terminated on 8-9-2004. However, at some places, he has
claimed that he was terminated on 10-9-2004 (last but one
line of paragraph 2 of the statement of claim, parapraphs 2
and 3 of his rejoinder, last but one line of para 2 of his
affidavit, in para 4 of his affidavit). However, Exts.
W-XXII1 to W-XXVHI relate to period from |5-9-2004 to
25-10-2004. 1t is not known as to why and for what payment
was made to the workman under Exts. W-XXHI to
W-XX VI when his services were terminated on 8-9-2004.
Taking the claim of the workman that he was getting Rs. 30
per day as wages to be true and on the basis of the same,
the total amount received by the workman under the
documents Exts. W-V to W-XX and W-XXI1 and M-I to
M-VI1l is divided by 80, the total working days of the
workman come to 129 ¥ or say 130 days. If the documents
Exts, W-XXHI to W-XXVIII are also taken into
consideration holding that under those documents aiso
wages relating to the period up to 8-9-2004 were paid to
the workman, still then, on calculation, the total working
days of the workman came to at best to 150 days. Besides
those documents, there is no other document to show as
to for how many days, the workman had actually worked
inthe preceding 12 months of 8-9-2004. From the evidence
on record, it is found that, the workman has failed to
prove that in fact he had worked for 240 days in the
preceding 12 months of 8-9-2004. Hence, it is found that
the provisions of Sections 25-F of the Act have no
application to the case of the workman. Hence, it is
ordered:—

The action of the management of State Bank of India
through its Chief Manager Amravati Branch Amravati in
terminating the service of workman Shri Anil S/0, Shri
Sheshrao Dahiwale w.e.f. 8-9-2004 is legal and justified.
The workman is not entitled to any relief.

J. P. CHAND, Presiding Officer

¢ fazwit, 20 o0E, 2012
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New Dethi, the 20th July, 2012

§.0. 2639.—In pursuance of Section 17 of the
Industrial Disputes Act. 1947, (14 of 1947) the Central
Government hereby publishes the Award (Ref. No. 9/2005)
of the Central Government Industrial Tribunal/Labour
Court No. I, Mumbai now as shown in the Annexure in
the Industrial Dispute between the emplovers in relation
to the management of M/s. Bharat Petrolcum Corporation

Ltd. Marketing Div {Mumbai) and thcir workman.which
was received by the Central Government on 9-7-2012.

[No. L-30012/66/2004-1R (M)]
JOHAN TOPNO, Under Sccy.
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL No. 1, MUMBAI

JUSTICE G.S. SARRAF, Presiding Officer
Reference No. CGIT-1/09 of 2005
Employers in relation to the management of B.P.C.L.
And

Their workman (S.R. Kamble)}
Appearances :
For the Management Mr. R.S. Pai, Adv.
for the workman Mr. J. Sawant, Adv
State : Maharashtra

Mumbai, dated 8th May, 2012

AWARD PART-I

1. This is a reference made by the Central
Government in exercise of its powers under ¢lause {d) of
sub-section (1) and sub-section (2A) of Section 10 of the
Industrial Disputes Act 1947, The terms of reference given
in the schedule are as follows:

Whether the action of the management of BPCL,
Marketing Division, Mumbai in awarding
punishment of reduction in basic pay by 2 stages in
respect of Shri S.R.Kamble is justified? If not, to
what relief Shri S.R.Kamble is entitled to?
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2. The workman S.R.Kamble was issued a
chirgesheet dtd. 17-12-1999 which is as under:

You were on duty in the 3rd shift on 4-9-1999 with
SKri R.F.Kahane, HVD on Company Tank lorry No. MH-
0] -'H-1908 carrying mix-load of 5 KL HSD under Invoice
Né. 420418 dated 5-9-99, 10 KL MS-87 & 5 KL Unleaded
Pdtrol under Invoice No.420417 dated 5-9-99 to M/s. Vikram
Awto Services, Andheri (West). The said Tank lorry reached
the above Outlet on 4/5-9-99 midnight.

After checking Dip and Density verification of the
product, you first decanted HSD into HSD tank after
Dealer's representative opened the inlet of. HSD tank.
besequcntly you had decanted MS 87 into MS 87 tank
affer Dealer's representative opened the inlet of MS 87

While the Dealer's representative was busy in
preparing the cheque, You on your own opened the inlet
oiHSD tank and decanted 5 k! of unleaded petrol into
HSD tank at the said Retail Outlet.

Your above act has resulted in the contamination of

5000 Itrs. of Unleaded Petrol with 10319 Itrs. HSD in the

. Thus, total contamination of 15319 ltrs. of petroleum
products has caused financial loss to the Corporation.

© Your above act tantamounts to a serious act of
mjsconduct if proved, in as much as you have acted
ndgligently in the performance of your duty.

3. The workman denied the charges. The
ement conducted departmental enquiry. Both the
sides led evidence. The Enquiry Officer. found the
wprkman guilty of the charges levelled against him. The
Disciplinary Authority thereafter forwarded 2 copy of the
rt to the workman. After considering the representation
.11-10-2002 of the workman, the Disciplinary Authority
y order d1.27-1-2003 imposed the punishment of reduction

in basic wages by two stages in the grade.
4. According to the statement of claim filed by the
Gineral Secretary, Petroleum Employees Union (hereinafter
ferred to as the union) the findings of the Enquiry Officer
perverse. The Enquiry Officer was biased and he failed
td appreciate the evidence properly. The Disciplinary
Althority without application of mind concurred with the
findings of the Enquiry Officer and imposed the
nt. The incident which occurred on 4-9-1999 was
rely an operational error which occurred due to
c es beyond the control of the workman. The
tisponsibility to check that whether the hose has been
pfoperly connected or not is that of the dealer and the
cannot be blamed for the lapse of the dealer. The
istake happened due to wrong direction given by the
tative of the dealer. The management did not
uce L.B.Upadhyay for cross examination in order to
withhold the truth. The punishment imposed on the

workman is unjustified.

5. According to the written statement the workman
fully participated in the enquiry along with his defence
representative Satish Kumar Nair. I'he Unquiry Officer
after considering the documentary and oral evidence on
record found the workman guilty of the misconduct as
charged against him. The Disciplinary Authority
forwarded a copy of the enguiry report to the workman
and after considering the representation of the workman
imposed the punishment. The enquiry was conducted in
accordance with the principles of natural justice and the
Standing Orders applicable to the workman. The workman
did not raise any objection during the enguiry and did
not level any allegation against the Enquiry Ofticer. The
Disciplinary Authority imposed the punishment after
application of mind and after considering the report of
the Enquiry Officer and the representation submitted by
the workman. The Disciplinary Authority also considered
the past record of the workman and took a lenient view in
the matter. The act of the workman ameunted to gross
negligence and not merely an opcrational error. On
account of the gross negligence of the workman 15,319
litres of petroleum products were contaminated.
According to the management the reference is liable to
be dismissed.

6. What is to be seen here at this stage is whether
the enquiry held against the workman is not fair and proper
and whether the findings of the Enquiry Officer are
perverse.

7. Neither party has filed any affidavit or has
examined any witness. -

8. Heard rival submissions.

9. The workman was represented by a defence
representative in the enquiry. Both the parties led evidence
before the Enquiry Officer. It has not been contended that
the workman was not given full opportunity to cross
examine the management witness. The Enquiry Officer in
his report discussed and analysed the evidence of the
parties. After examination of L.B.Upadhyay the enquiry
was adjourned on the request of the workman and
thereafter inspite of adjournments L.B.Upadhyay did not
came and, therefore, it is not correct to say that the
management withheld the truth. The Enquiry Officer rightly
deleted his deposition.

10. As a matter of fact error on the part of the
workman is admitted in the statement of claim but it is
stated there that it was an operational error due to the
circumstances beyond the control of the workman. It is
not made clear what were those circumstances and how it
was beyond the controt of the workman. It is also stated in
the written statement that the mistake occurred due to the
wrong direction given by the representative of the dealer
but the name of the representative has not been disclosed.
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11. I have gone through the enquiry proceedings
and I have no reason to think that the enquiry was not fair
and proper. The Enquiry Officer has reached his
conclusion after discussing the evidence on the record
and as such the report of the Enquiry Officer cannot be
said to be perverse.

12. In view of the above discussion I have come to
the conclusion that the enquiry conducted against the
workman was fair and proper and there is no reason to
hold that the findings of the Enquiry Officer are perverse.

13. Award Part-1 is passed accordingly.

14. It is now to be considered that whether the
punishment awarded to the workman is disproportionate
to the charge proved against him and for this the reference
is adjourned to 1 -5-2012 for Award Part-11.

JUSTICE G. 8. SARRAF, Presiding Officer

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL No. 1- MUMBAI

JUSTICE GS. SARRATF, Presiding Officer
REFERENCE NO. CGIT-1/9 of 2005
Employers in relation to the management of
BPCL.
And

Their workman (8. R. Kamble)
Appearances:
Mr. R.S.Pai, Adv.
Mr. J. Sawant, Adv.
State ; Maharashtra
Mumbai, dated the 14th May 2012

AWARD PART-11

1. This is a reference made by the Central Government
in exercise of its powers under clause {(d)} of sub-section
(1) and sub-section (2A) of Section 10 of the Industrial
Disputes Act 1947, The terms of reference given in the
schedule are as follows :

For the Management

For the workman

Whether the action of the management of BPCL,
Marketing Division, Mumbai in awarding punishment of
reduction in basic pay by 2 stages in respect of Shri S. R,
Kamble is justified? Ifnot, to what relief Shri S.R.Kamble
is entitled to?

2. It is not necessary to narrate the facts here as the
facts in detail have been stated in Award Part-I.

3. What is to be seen here is that whether the
punishment of reduction in basic wages by two stages in
the grade imposed on the workman is justified or not or
whether the above punishment is shockingly
disproportionate to the charge levelled against the
workman.

2891 Gl/112—11

4, Heard rival submissions of learned counsels for
the parties.

5. The charge against the workman is that he
decanted 5kl of unleaded petrol into HSD Tank and thereby
contaminated atotal of 15,319 litres of petroleum products
and caused financial loss to the Corporation.

6. This Tribunal has held in Award Part-1 passed on
8-5-2012 that there was no violation of the principles of
natural justice and that the findings of the Enquiry Officer
are not perverse. If the enquiry is fair and proper than in
the absence of an allegation of victimisation or unfair
labour pratice 1 am not inclined to interfere with the
punishment imposed. This Tribunal docs not act as a Court
of appeal and substitute its own judgement for that of the
management.

7. Considering all the facts and circumstances of the
matter | do not think that the punishment is shockingly
disproportionate to the charge levelled against the
workman so as to warrant interference by this Tribunal.

8. The workman is, therefore, not entitled 1o any
relief.

9. Award Part-Il is passed accordingiy.
JUSTICE G.S. SARRAF. Presiding Officer

+ faeett, 20 TR, 2012

LA, 2640, 3heifien foa arfafrm, 1947 (1947
T 14) F 9 17 B AT W FE WHR God 71 3fem
frpta H ffde YERveR # wavAs @ Tag Fri
R 3T TR & W, S FrfEs: i frew
w1 wER s sfusoy sy e, Ry #
Ttz (W e 13/2006) F FHIIR F3d 2, S F
TUEHT H! 9-7-2012 1 I g3 A1 |
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New Delhi, the 20th July . 2012

$.0. 2640,—In pursuance of Scction |7 of the
Industrial dilsputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No 13/2006)
of the Central Government Industrial Tribunal/Labour
Court, Bhubaneswar now as shown in thc Annexure in the
Industrial Dispute between the employers in relation to the
management of M/s. New India Assurance Co. L.td.
(Bhubaneswar) and their workman, which was received by
the Central Government on 9-7-2012

[No. L-17012/4/2006-1R (M)}
JOHAN TOPNO, Under Secy.
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ANNEXURE

CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT,
BHUBANESWAR
.Shri ). Srivastava, Presiding Officer,
C.GLT-cum-Labour
Court, Bhubaneswar.
Industrial Dispate Cuse No. 13/2006
Date of Passing Award - 30th May, 2012

Between: The Chairman-cum-Managing Director,
< NIAC, 87, New India Assurance Co. Ltd.,
Mahatama Gandhi Road, Fort,
Mumbai - 400 001.

The Regional Manager,

New India Assurance Co. Ltd.,
Bhubaneswar Regional Office - 550000,
Ist Floor, Alok Bharati Towers,

Saheed Nagar, Bhubaneswar-7

Present :

...1st Party-Managements.
And
" Their workmap Shri Sriram Ch. Pattnaik,
* At. Clubpada, Po./Dist. Bolangir, Orissa
' ... 2nd Party-Workman.

For the Est Party-
Managements

For Himself 2nd
Party- Workman

Appearances : M/s. S.K. Sgrangi. ...
Advocate

Shri S.C. Patmaik. ...

AWARD
An industrial dispute in the following terms: —

“Whether action of the management of Regional
Manager, New India Assurance Co. Lid,,
Bhubaneswar Region in imposing punishment of
"Removal from service” on Sriram Chandra Pattnaik,
Ex-Sr. Development Officer in relation to their Bolangir
Branch w.e.f. 28-6-2004 is proportionate, legal and
justified to the offence committed by him? If not,
what relief the workman is entitled to?”

has been referred to this Tribunal by the Government

of India in the Ministry of Labour in exercise of the

powers conferred by clause (d) of sub-section (1)

and sub-section (2A) of Section 10 of the Industrial

Disputes Act, 1947 vide their letter No. L-17012/4/
. 2006- [R (M), dated 14-7-2006 :—

2. The disputant workman in his statement of claim

-has challenged the punishment of removal from service
imnosed upon him pursuant to a disciplinary proceeding
o the ground that the same is iflegal, arbitrary, hasty and
against the principle of natural justice. According to him
the said order was passed mechanically without proper
application of mind both by the Disciplinary as well as
sppellate Authority. He had never misappropriated

company’s money nor put the company in heavy loss
whatsoever. The company has taken drastic action against
him by removing him from service without any valid reason,
The disputant had collected all the premiums and deposited
them through account payee bank drafts in the name of the
company. The said drafts cannot be en-cashed by the
disputant. Afer receipt, renewal proposals and Bank Drafts/
cheques from the Branch Manager of New India Assurance
Company Limited, Bolangir Branch are to be verified by
the disputant physically and properly, Thereafter the risk
is covered and the policy is prepared and after that the
account payee demand drafis are deposited in R.A-16
account of the Company. So the question of
misappropriation, fraud and forgery does not arise. A
perfunctory enquiry was undertaken and conducted by
the enquiry officer Mr. K.K. Mazumdar which resulted in
gross miscarriage of justice as the enquiry officer wrongly
found all the 15 numbers of charges as fully established.
The disputant was not given reasonable opportunity of
hearing and was not allowed to effectively cross examine
five witnesses examined on behalf of the Bank and the
company. The punishment imposed is shuckingly
disproportionate to the charges framed. Hence it has been
prayed that the order of dismissal be quashed and the
management be directed to reinstate him in service with all
consequential benefits. Further a sum of Rs. 18.36.000 as
compensation plus terminal benefits be awarded to him.

3. The management of New India Assurance Company
Limited i.e. the 1st Party-ManagementNo. | and 2 in their
joint written statement have raised the plea of non-
maintainability of the claim petition of the disputant and
further stated that the disputant is not a ~“workman” within
the definition as given under Section 2(s) of the Industrial
Disputes Act, 1947. As such the refercnce is not tenable in
law. The imposition of punishment is just and legal and is
based on evidence which points to the guilt of the disputant.
No haste has been shown as alleged. There has not been
shown any departure from principle of natural justice, Due
opportunity was afforded to the disputant and after
following all the norms, punishment was awarded. There
were fifteen charges against the disputant out of which 14
charges had been proved against him and one remained
un-established. The enquiry conducted by the enguiry
officer was in a most transparent manner where opportunity
was given to the disputant not only to cross examine the
witnesses produced by the management, but also for giving
evidence in support of his innocence. The enquiry officer
has conducted the enquiry without being influenced in
any manner from any quarters whatsoever. The disputant
has cross examined the witnesses to his full satisfaction.
He never recalled any of the witnesses for further cross-
examination on any of the issues at any point of time. In
the circumstances, the allegation that there has been gross
miscarriage of justice is false and denied. The disputant
had never questioned the competency of the enquiry officer
at any point of time. The findings of the enquiry officer
categorically found that the disputant had made personal
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gain, caused loss to the company, misappropriated funds
of the company to his own use and so held him guilty of
the charges as stated above. From the evidence on record
it would be seen that the disputant had collected the
premium both in cash and through drafts while he
misappropriated the cash and in case of drafts he utilized
the same for other policies of other clients other than for
whom the premium was collected. The disputant did not
also account for the money received in certain case. He
had issued cover notes but amounts received on account
of such cover notes were not accounted to the company's
account. The premium received from one party was utilized
in another party’s insurance. In the circumstances, the
averment that all the premiums were received through bank
drafts is not only false and misleading but also has been
made purposefully. The allegation that the findings in the
enquiry report are perverse is Wrong and incorrect and
denied. The punishment imposed is not disproportionate
as has been alleged vis-a-vis the charges, evidence and
the findings. The enquiry held is legal and valid. In the
event the Tribunal finds any deficiency in the proceeding
and comes to the conclusion either there was no enquiry
or enquiry held was defective then the management may
be allowed to adduce further evidence to substantiate the
charges made against the disputant.

4. On the basis of the pleadings of the parties the
following issues were framed.

ISSUES

1. Whether the reference is maintainable?

2. Whether the disputant Shri Sriram Chandra

Patinaik, I:x-Sr. Development Officer is a workman

within the definition of the term?

3. Whether the domestic enquiry held against the

disputant $hri S.C. Pattnaik is fair and proper?

4. Whether the action of management in removing

the disputant from service is just and proper?

5. [f pot. to what relief the disputant is entitled to ?

5. On behalf of the st Party-Management No. | sworn
atfidavit of Shri Kalyan Kishore Mazumdar has been filed
an which opportunity to cross examination was afforded
to the disputant workman and he cross examined the
wilhess. No other witness was examined on behalf of the
[st Party-Management No. 1 and 2. Documents marked as
1:xL-A 10 Ext-C have also been relied upon by the 1st Party-
Management No. | and 2.

6. The disputant workman has refused to adduce
anv evidence. He has filed certain documents, but those
documents have not been proved and exhibited.

FINDINGS
ISSUENO.S &2

7. Since these two issues are based on the same plea
henee they are taken together for discussion and decision.

8. The Ist party-Management No. | and 2 in their
joint written statement have stated that the claim petition
is not maintainable as the disputant does not eome within
the definition of the word “workman” as laid down in
Section 2(s) of the Industrial Disputes Act, 1947.To come
to clear terms it is necessary to quote Section 23(s) of the
aforesaid Act which reads as follows:

“Workman” means any person (inciuding an
apprentice) employed in any industry to do any
manual, unskilled, skilled, tectinical, operational,
clerical or supervisory work for hire or reward,
whether the terms of ¢mploymient be express or
implied, and for the purposes of any proceeding
under this Act in relation to an industrial dispute,
includes any such person who has been dismissed,
discharged or retrenched in connection with, or as a
consequence of, that digpute, or whose dismissal,
discharge or retrenchment has led to that dispute.
but does not include any such person—

() whois subject to th Air force Act, 1950 (45 of
1950), or the Army Act, 1950 (46 of 1950), or the
Navy Act, 1957 (620£1957).0r

(ii) who is employed in the police service or as an
officer or other employee of a prison; or

(iii) who is employed mainly in.a managerial or
administrative capacity; or

(iv) who, being employed in a supervisory capacity,
draws wages exceeding (ten thousand rupees)
per mensem or exercises, either by the nature of
the duties attached to the office or by reason of
the powers vested in his functions mainly of a
managerial nature. '

9. The disputant has relied upon a case “LIC of India-
Versus-R. Suresh™ decided by the Hon'bic Supreme Court
reported in 2008 LAB. 1.C. 2088 in which case the Division
Bench of the Honble-Court hasebserved that “ Development
Officer has been held to be a'workman’ - Rules made under
L.1.C. Act are not in conflict with jurisdiction of Industrial
Court - Industria! Court can, therefore. go into validity or
legality of termination order - Jurisdiction of Industrial Court
is not ousted by L.I.C. Act either expressly or by necessary
implication.

10. But the 1st Party-Management No. | and 2 have
relied upon the case of “‘H.R. Adyanthayactc. etc. -Versus-

-Sandoz (India) Ltd., etc. etc. (AIR 1994 SC 2608) whichis a

five Judges Bench case. In this casc the point in issuc was
whether the ‘medical representatives’ arc workmen as
defined under section 2( s) of the Act and the Hon'ble
Supreme Court has held that medical representatives are
not workmen. In this judgement, the case of “%.K. Verma -
Versus- Mahesh Chandra and Another” | 1983-11-L1.J-429
SC] also came for discussion wherein the dispute was raised
as to whether Development Officers of the Life Insurance
Corporation of India (L1C) were workmen. In this case the
three Judges Bench of the Hon’ble Supreme Court did not
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refer to the earlier decisions in ‘May & Baker’, * WIMCO?
and ‘Burmah Shell’ cases and only referred to the decision
of the Court in “Workmen of Indian Standards Institution-
Versus-Management of India Standards Institution” (1976-
:LLJ-33-8C) and elaborately discussed the nature of duties
performed by the Development Officers and accordingly
held that the Development Officer could not by any stretch
of imagination be said to be engaged in any administrative
o managerial work and, therefore, he was a workiman within
the meaning of Industrial Disputes Act. The Hon’ble
Shpreme Court in the above referred five Judge Bench case
pointed out that this decision did not refer to the earlier
three decisions in May & Baker, WIMCO and Burmah Shell
cdse (supra) and obviously proceeded on the basis that if
an employee did not come within the four exceptions to the
définition, he should be held to be a workman. This basis
whs in terms considered and rejected in Burmah Shell case
(silpra) by a coordinate bench of three judges. Further no
finding is given by the Court whether Development Officer
whs doing clerical or technical work. He was admittedly
ndt doing manual work. The Hon’ble Court therefore
tréated this decision as per in-curiam. Further the Hon'ble
Supreme Court observed that “however, the decisions in
the later cases, viz. S.K. Verma, Delton Cable and Ciba Geigy
case (supra) did not notice the earlier decision in May &
Baker, WIMCO and Burmah Shell cases (supra) and the
ve}y same contention, viz., if a person did not fall within
anly of the categories of manual, clerical, supervisory or
teéhnical, he would qualify to be workman merely because
heiis not covered by either of the four exceptions to the
defmition, was canvassed and though negatived in carlier
dekisions, was accepted. Further, in those case the
Davelopment Officer of the L.LC., the Security Inspector at
the gate of the factory and Stenographer-cum-Accountant
regpectively, were held to be workmen on the fact of those
cages. It is the decision of this Court in A. Sundarmabal
case (supra) which pointed out that the law laid down in
Mdy & Baker case was still good and was not in terms
disowned.

1. The Hon'ble Court further went to hold we thus
have three Judge Bench decisions which have taken the
view that a person to be qualified to be a workman must be
doing the work which falls in any of the four categories,
viz, manual, clerical, supervisory or technical and two two-
judge Bench decisions which have by referring to one or
thet other of the said three decisions have reiterated the
saill law. As against this, we have three judge Bench
dedisions which have without referring to the decisions in
Maly & Baker, WIMCO and Burmah Shel! cases {supra)
have taken the other view which was expressly negatived
vizi, if a person does not fall within the four exceptions to
theisaid definition he is a workman within the meaning of
theil.D. Act. These decisions are also based on the facts
found in those cases. They have, therefore, to be confined
to those facts. Hence the position in law as it obtains today

is that a person to be a workman under the 1A Act must be
employed to do the work of any of the categories, viz..
manual, unskilled, skilled, technical, opcrational, clerical or
supervisory. 1t is not enough that he is not covered by
either of the four exceptions to the definition. We reiterate
the said interpretation.

12. The above referred five judge Bench case was
not referred and discussed in the case cited by the
disputant. Therefore the judgement ofthe five judge Bench
case shall prevail over the Division Bench case cited by
the disputant and it cannot be held thas the Development
Officer of an Insurance Company comes under the definition
of “workman” as laid down under Section 2(s) of the
Industrial Disputes Act, 1947

13. In the case of ‘L1C of India - Versus -R. Suresh"
(supra) the two judge Bench of Hon’ble Supreme Court
has observed that the remedy against the termination may
lie before an Industrial Tribunal, ifthe concerned employee
is a workman within the meaning of the provisions of the
1947 Act and the five judge Bench decision of the Hon'ble
Supreme Court as referred to by the st Party-Management
No.1 and 2 lays down that a person to be a workman under
the LA Act must be employedto do the work of any of the
categories viz., manual, unskilled, skilled, technical.,
operational, clerical or supervisory. And In my view the
Development Officer of an Insurance Company does not
do the work of any of the categorics cnumerated above,
His case is also covered by the exception (iv) of section
2(s) of the Act. The disputant has not said anything
argument regarding maintainability of the reference except
citing the decision reported in 2008-LAB-1C-2088 which
does not hold good in view of the Judgement of the five
Judge Bench case delivered in “H.R. Adyanthayaetc. etc.-
Versus- Sandoz (India) Ltd., etc. etc.” reported in AIR 1994
SC2608.

14. Therefore, 1 am to hold that the reference is not
maintainable in Industrial Court-cum-I.abour Court as the
disputant does not come within the definition of the word
“workman”. Issue No. | and 2 are accordingly decided
against the disputant in the negative.

15. Since the reference is not maintainable hence it
will be a futile and unjustified attempt to decided other
issues raised in the reference. They are lefi undecided.

16. In view of the findings recorded in Issue No. |
and 2 the disputant is not entitled to any relief,

I7. The refercnce is answered accordingly.

I. SRIVASTAVA, Presiding Officer

e AR
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New Delhi, the 23rd July, 2012

$.0. 2641.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No 13/2010
) of the Central Government Industrial Tribunal/Labour
Court, Lucknow now as shown in the Annexure in the
Industrial Dispute between the employers inrelation to the
management of M/s. Bajaj Allianz Insurance Co. Ltd.
Varanasi and their workman, which was received by the
Central Government on 9-7-2012.

[No. L-17012/6/2010-IR M)
JOHAN TOPNO, Under Secy.
ANNEXURE

CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT, LUCKNOW

Present : Dr. MANJU NIGAM, Presiding Officer,
I.D. No. 13/2010
Ref. No. L-17012/6/2010-IR (M) dated 6-7-2010

Between: Shri Rajesh Ranjan
S/o Shri Ravi Shankar Pathak -
Village Bhusula, Post Lalganj,
Distt. Ballia (UP)-221003

AND

. The Chief Executive Officer
M/s. Bajaj Allianz Life Insurance
Company Ltd.,

GD Plaza, Airport Road,
Yarawada, Pune - 411006

2. The Regional Manager
Bajaj Alliafiz Life Insurance Co.Lid,
Arihant Complex, 4th Floor,
Sigra, Varanasi - 22 1002.
3. The Sr. DM
Bajaj Allianz Life Insurance Co. Ltd,,
Sarju Vilas Complex,
Ockdenganj Choraha,
Ballia- 277001

—_—

AWARD

1, By order No. 17012/6/2010-1R (M) dated 6-7-2010
the Central Government in the Ministry of Labour, New
Delhi in exercise of powers conferred by clause (d) of sub-
section (1) and sub-section (ZA) of Section 10 of the
Industrial Disputes Act, 1947 (14 of 1947) referred this
industrial dispute between Shri Rajesh Ranjan S/o Shri Ravi
Shankar Pathak, Village Bhusula, Post Lalganj, Distt. Ballia
(UP) and the Chief Executive Officer, M/s Bajaj Allianz Life
Insurance Company Ltd., GD Plaza, Airport Road,
Yarawada, Pune and the Regional Manager, Bajaj Allianz
Life Insurance Co. Ltd., Arihant Complex, 4th Floor, Sigra,
Varanasi and the Sr. DM, Bajaj Allianz Life Insurance Co.
Ltd., Sarju Vilas Complex, Ockdengan Choraha, Ballia for
adjudication.

2. The reference under adjudication is as under:

“Whether Shri Rajesh Ranjan, Junior Sales Manager
in Bajaj Allianz Life Insurance Company Lid. is a
workman as defined under 1.D. Act, 19477

If so, whether the action of thc management of
M/s. Bajaj Allianz Life Insurance Company Ltd.. in
terminating the services of Shri Rajesh Ranjan w.e.f.
28-7-2009 is justified? What relief the workman
concerned is entitled to and from which date?”

3. The case of the workman, Rajesh Ranjan, in brief,
is that he was appointed as Junior Sales Manager on
12-6-2006 and subsequentiy was promoted to Assistant
Sales Manager then to Sales Manager and thereafter to
Senior Sales Manager; but his services have been
terminated by the employers w.e.f. 28-7-2009, illegally
without any notice or compensation, in violation of
principles of natural justice. It had been submitted by the
applicant that his job profile was at par with that of a
Development Officer in Life insurance Corporation of India
and was not conferred any administrative, financial powers
nor was having any authority to appoint anyone; hence,
he is covered with the definition of * workman’ as defined in
Section 2 (s) of the LD. Act, 1947; and accordingly, has
prayed that his termination vide dated 28-7-2009 be declared
illegal and he be reinstated with full back wages.

4. Per contra, the management has not turned up to
file its written statement, in spite of registered notice dated
29-9.2010, calling the opposite parties to file their written
statement with relevant documents and list of reliance on
29-10-2010. When the opposite parties tailed to appear on
9-12-2010, 12-1-2011, 14-2-2011,3-3-2011 and 8-4-2011,
the case was ordered to proceed ex-parte against the
management and next date 19-5-2011 was fixed for
documents and evidence of the workman.

5. The workman filed list of documents 19.05.2011
and its evidence on affidavit; but none turned up from the
management to cross-examine the workman; accordingly,
next date 1-7-2011 was fixed for argument. When none
tumed up from the management to argue their case, the file
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was reserved for award, after hearing the representative of
the workman only, keeping in view reluctance of the
management to contest their case.

© 6. The authorized representative of the workman has
argued that the services of the workman has been
terminated without affording him an opportunity for self-
defence which is voilative of the principles of natural justice,
in as much as he has not been given any notice or
compensation in lieu thereof, which is voilative of
provisions contained in the Industrial Disputes Act, 1947.
Further, it has submitted that the nomenclatures of the
posttheld by the applicant is ‘Senior Sales Manager’ but
he wias neither conferred any administrative nor financial
powers nor was he empowered to make any appointment
nor give annual grading to any employee nor was competent
to initiate disciplinary action any of the employee;
accardingly, he did not perform any managerial or
administrative work, though the word 'manager’ was there
in his postal nemenclature, hence he is covered with the
definition of workman given under Section 2 (s) of the Act,
and he is a ‘workman’.

7. In rebuttal, none has turned up from the opposite
partigs to contest their case on merit or to argue their case.

8. The workman has filed its evidence on affidavit;
whenein apart from reiterating his pleadings already made
in the statement of claim, he has stated that his work is
similar to the ‘Development Officer’ in Life Insurance
Corpbration of India, which includes making of commission
based agents and to train them for promotion of the
business of the institution. He further stated that his
servites have been terminated by the management, illegally
without affording him any opportunity for self defence,
vide letter dated 28-7-2009, dispatched to him vide receipt
dated 23-10-2009. He has further stated that he represented
before his superior officers for not giving him salary and
not aJlowing him to mark attendance. He has also filed
copy; of policies deposited by him from 1-8-2009 to
20-8-2009. None turned up from the management to cross-
examine the workman or to file any evidence in rebuttal.

9. It is the case of the workman that he had been

appointed a Junior Sales Manager with the opposite parties

and was promoted to the post of Assistant Sales Manager
then to Sales Manager and thereafter to Senior Sales
Mandger; but his services have been terminated by the
opposite parties without affording him any opportunity to
deferid himself. The workman has also pleaded that
irrespective of nomenclature, his job obligations were
similar to that of a ‘Development Officer’ in the Life
Insurance of India Corporation. The management has not
controverted this submission of the applicant; moreover
has npt bothered to contest the case at all by filing its
written statement or evidence either documentary or oral,

in spite of registered notice. The workman has filed list of
docurnents in support of its case as detailed hereunder:

(i Photocopy of letter of appointment as
Junior Sales Manager and copy of list of
duty and obligation to the post.

(i) Photocopy of letter of promotion as Sr.
Sales Manager.

(i) Photocopy of letter of termination dated
28-7-2009.

(iv) Photocopy of envelop dated 21-10-2009.

(v) Photocopy of e-mails, exchanged between
the workman and the opposite party.

(vi) Photocopy of representations moved by
the workman before higher authorities.

(vii} Photocopy of policy certificate soled by
the workman between 3-8-2009 to
13-8-2009,

10. I have gone through pleadings of the workman
and scanned entire evidence on record.

11. The first issue, referred to this Tribunal for
adjudication is whether Shri Rajesh Ranjan is a workman
as defined under 1.D. Act, 19477 In this regard perusal of
the definition of the 'workman' is very relevant, which has
undergone a sea change from the time of the enactment of
the Industrial Disputes Act. Amendment in the definition
of workman was made in the year 1947, 1956 and thereafter
in the year 1982. From an unskilled manual or clerical work,
the definition of 'workman' now includes a skiiled, unskilled,
manual, supervisory and operation work.

*Workman’ was originally defined by Section 2 (s) of
the Industrial Disputes Act, 1947 as meaning;

“any person employed (including an apprentice) in
any industry to do any skilled manual or clerical work
for hire or reward and includes, for the purpose of
any proceedihgs under this Act in relation to an
industrial dispute, a workman discharged during that
dispute but does not include any person employed
in the naval, military or air service of the Crown.”

The definition underwent a substantial amendment
in 1956 and this is how it stands now:

“Workman' means any person (including an
apprentice) employed in any industry to do any manual,
unskilled, skilled, technical, operational, clerical or
supervisory work for hire or reward, whether the terms of
employmentbe express or implied, and for the purposes of
any proceeding under this Act in relation to an industrial
dispute, includes any such person who has been dismissed,
discharged or retrenched in connection with, or as a
consequence of, that dispute, or whose dismissal, discharge .
or retrenchment has led to that dispute, but does not include
any such person-

() who is subject to the Air Force Act, 1950
(45 of [950), or the Army Act, 1950 (46 of
1950}, or the Navy Act, 1957 (62 of 1957):
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or

(ii) Who is employed in the police service or
as an officer or other employee of a prison;
or

(i) Who is employed mainly in a managerial or
administrative capacity; or

{iv) Who, being employed in a supervisory
capacity, draws wages exceeding (ten
thousand rupees) per mensem or exercises,
either by the nature of the duties attached
to the office or by reason of the powers
vested in him, functions mainly of a
managerial nature.

The words ‘any skilled or unskilled manual,
supervisory, technical or clerical work’ are not intended to
limit or narrow the amplitude of the definition of ‘workman’;
on the other hand they indicate and emphasize the broad
sweep of the definition which is designated to cover all
manner of persons employed in an industry, irrespective of
whether they are engaged in skilled work or unskilled work,
manual work, supervisor work, technical work or clerical
work. Quite obviously the broad intention is to take in the
entire ‘labour force’ and exclude the ‘managerial force.’

12. In the case of Ananda Bazar Patrika vs. Workmen,
it was observed by the Supreme Court that mere
nomenclature or salary is not the criteria to assess the
nature of work of an employee. Whether or not an employee
is workman under Section 2 (s) of the Industrial Disputes
Act is required to be determined with reference to principal
nature of duties. Such question is required to be determined
by with facts and circumstances of the case and materials
on record. From the appointment letter it is borne out that
he was appointed as Junior Sales Manager and was
responsible for the development of life insurance business
of the company. The applicant has stated in his affidavit
that like a ‘Development Officer’, his work is to make agent
to promote the business of the company. He has also stated
that he was not performing any administrative or managerial
function nor had any financial power nor had any power to
appoint any person in the company.

From the evidence on record it appears that the
principal duty of the.appiicant was to organize and develop
the business of the company and for that purpose to
introduce active agents, to train them to canvass new
business. He is expected to assist and inspire the agent.
He is expected to stimulate and excite the agents to work,
while exercising no administrative control over them.
The agents are not his sub-ordinates. In fact he has no
sub-ordinates. It is thus, clear that the sales manager can
by no stretch of imagination be said to be engaged in any
administrative or managerial work.

13.1n 1983 (47) FL.R S.K. Verma VS. Mahesh Chandra
& another; wherein Hon'ble Apex Court, interpretating the

definition given in Section 2 (s) of the 1.D. Act, 1947 has
observed as under:

“a development officer is to be a whole time employee
of the Life Insurance Corporation of India................
He has no authority whatsoever to bind the
Corporation in any way. His principal duty appears
1o be to organize and develop the business of the
Corporation in the area allotted to him and for that
purpose to recruit active and reliable agents, to train
them to canvass new business and to render post
sale service to policy-holders . .................. Even so
he has not the authority to appoint agents or to take
disciplinary action against them. He does not even
supervise the work of the agents though he is
required to train them and assistthem. ................. In
fact, it is admitted that he has no subordinate staff
working under him. It is thus clear that the
development officer cannot by any stretch of
imagination be said to be engaged in any
administrative or managerial work. He is a workman
within the meaning of Section 2 (s) of the Industrial
Disputes Act.”

Thus, in view of above legal position, facts narrated
by the applicant and the material on record, the applicant,
Rajesh Ranjan, irrespective of his designation as Senior
Sales Manager, was in fact a workman as defined in Section
2 (s) of the Industrial Disputes Act, 1947 as he had no
power or authority to take any policy making decision or
having any administrative control in the company.

14, Now the second issue referred to this Tribunal is
regarding validity of termination of the services of the
workman, Rajesh Ranjan w.e.f. 28-7-2009 and its effect. In
this regard, the initial burden was on the workman to
substantiate this fact that he had actuaily been appointed
by the opposite party on the post claimed by him and he
worked as such and also, that his scrvices have been
terminated in violation of provisions of Industrial Disputes
Act, 1947. The workman has well discharged his burden by
stating that he had been appointed by the opposite party
on the post of Junior Sales Manager on 12-6-2006 and later
he was promoted to the post of Senior Sales Manager by
the opposite parties. He further stated that his services
have been terminated by the opposite party vide order
dated 28-7-2009, arbitrarily without affording him an
opportunity for self defence on the basis of fake allegations.
It was further, stated that his alleged termination letter was
dispatched to him vide envelop dated 21-10-2009. The
photocopy of appointment letter, termination letter, envelop
dated 21-10-2009 and the copies of the representations
moved by him to his superiors dated 20-8-2009 to
3-10-2009 have been filed by the workman. He has also
filed copy of policy certificates, sold by him during 3-8-
2009 to 20-8-2009. Thus, the workman has successfully
proved his case through documentary and oral evidence
weli and the same was not rebutted by the respondents.
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Hence, in-view of the specific submissions and documents
rdlied upon by the workman the onus shifts upon the
mianagement to enter the witness box and rebut the
cdntentions of the workman.

15. Itis a very disgusting state of affair on the part of
the management of Bajaj Allianz Life Insurance Co. Ltd.
tH:at it did not appear before this Tribunal to substantiate
it§ stand, in spite of registered notice being sent to it. From
thie perusal afthe documentary evidence on record it could
egsily be drawn that the workman, Rajesh Ranjan was
af;pointed by the opposite parties vide appointment letter
ddted 24-6-2006, paper No. 10/1 to 10/6; and he had been
prromoted to the post of Senior Sales Manager in due course
oth the basis of his business performance vide letter dated
19-3-2008, paper No. 10/7. The services of the workman
had been terminated with immediate effect, after giving him
one month's notice pay, in lieu of notice period, vide letter
dated 28-7-2009, paper No. 10/11-10/12; and the said
tepmination letter was supposed to have been dispatched
tojthe workman on 21-10-2009. The envelop bearing postal
receipt dated 21-10-2009 of Varanasi RMS Post Office; paper
Ni.10/13 is on the record.

Further, from the representations on record, it is
evident that the workman kept on representing before his
superiors for non-receipt of salary for the month of July
and August, 2009 and not allowing him to put his attendance
by blocking his Webmait 1.D. since 1-8-2009. It is also
evident that the workman e-mailed his grievances to Shri
Kamlesh Goyal, Head Office Pune on 23-9-2009 and in
response he received an e-maii from Mr. Thomas Augustine
who wrote as under:

“Deer Rajesh,
Thank you for writing your concern to us. | am

looking into this concern and will do the needful.
You wilt hear from me shortly.

Thanks
Thomas Augustine.

There is no reference of termination in the above
missage. 1 it be so, there may be a reference that his
sarvices have already been terminated vide letter dated
28-7-2009, issued from Head Office, Pune of the opposite
party. Besides, the envelop through which the letter of
teimination dated 28-7-2009 has been dispatchea bears a
postal receipt of Varanasi RMS Post Office dated
2{-10-2009 again shows that the said termination letter was
issued on 21-10-2009 and it was antedated or backdated to
regularize the time taken by the management, If the services
of Mr. Rajesh Ranjan had been terminated on 28-7-2009,
what had obstructed the management to inform the workman
thiat his services have been terminated. It a matter of grave
cancern that the workman was not informed about his
tekmination (il 21-10-2009 i.e. after expiry of about three
months from the alleged date of termination i.e. 27-8-2009.

The workman continued to work. By the policy certificate,
paper No.10/24 to 10/30, it is established that the workman
was doing his job and was discharging his duties even
after 28-7-2009. There is ample evidence filed by the
workman to the effect that he had worked much after 28-7-2009.

16.1n (2006) 3 SCC 276 State of UP. vs. Sheo Shanker
Lal Srivastava & others Hon‘ble Apex Court has observed
that the statement of the witness, having not been
controverted would be deemed to be admitted. In the
present case the workman has sustained his case of having
been appointed by the opposite parties and worked with
them even after 28-7-2009 and also that he had been
terminated with an antedated termination letter dated
28-7-2009, which is highly unjustified and violative to the
principles of natural justice as well that ‘of provisions
contained in the Industrial Disputes Act, 1947. The facts
stated in the statement of claim remained un-rebutted. The
workman evidence is not controverted. Under the
circumstances there is no reason to disbelieve the statement
of the workman that his services was not terminated on
28-7-200% and the workman continued to- work even
thereafter for opposite parties, setling policies for them,
thus, in view of the facts and circumstances discussed, the
termination of Rajesh Ranjan cannot be said to be justified.

17. Thus, [ am of the opinion that Shri Rajesh Ranjan,
Senior Sales Manager in Bajaj Allianz Life Insurance
Company Ltd. is 2 workman as defined under I. D. Act,
1947 and the action of the management of M/s. Bajaj Allianz
Life Insurance Company Ltd., in terminating the services
of Shri Rajesh Ranjan w.e.f. 28-7-2009 is not justified. The
workman is entitled to be reinstated with full back wages
with continuity in service within six weeks from the date of
notification of this award, failing which the workman shall
be entitled for an interest @ 10% per annum on the back
wages till the date they are actually paid to the workman.

18. Award as above.
Lucknow, 18-3-2012
Dr. MANJU NIGAM, Presiding Officer
7% faoeft, 23 S, 2012
LI, 2642, — At foare arfufam, 1947 (1947
F114) B UR 17 F ST H, Fi9 TR TS ¥
#iw gfear & vauas & Hag e o o = e &
i, argay H ffde sidftes faar § S0 W deife
wfywoy e e, $EE ® gue (49 e
27/2007) Y WY hEt €, FEr S F 20-7-2012
FT W AT AT |
[E. T&-12011/39/2007 -3¢ 3R (F-il)]
¥irer T, st srfue
New Delhi, the 23rd July, 2012

S.0. 2642 —1In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
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Government hereby publishes the Award (Ref. No 27/2007)
of the Central Government Industrial Tribunal/Labour
Court, Kolkata now as shown in the Annexure in the
Industrial Dispute between the employers in relation to the
management of M/s. United Bank of India and their
workman, which was received by the Central Government
on20-7-2012,

[No. L-12011/39/2007-IR (B-I)]
SHEESH RAM, Section Officer
ANNEXURE

CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL AT KOLKATA

Reference No. 27 of 2007

Present: Justice G. S. SARRAF.
Presiding Officer

Employers in relation to the management of
United Bank of India

AND
Their workman.

Parties :

Appearance:
Cn behalf of the
Management

On behalf of the
Workman

: Mr. M. P. Mishra, Probationary
Manager.

: Mr. Prabir Bhattacharya, Central
Executive Committee member of
the United Bank of India
Employees Union.

State : West Bengal Industry : Banking

Dated: 27th June, 2012

AWARD
By Order No.L-12011/39/2007-IR(B-II) dated

18-9-2007 the Central Government in exercise of its powers

under clause (d) of Sub-section (1) and Sub-section {2A)

of Section 10 of the Industrial Disputes Act, 1947 has
referred this dispute to this Tribunal for adjudication. The
schedule is as under:

“Whether the action of the management of United

Bank of India, in not paying the special pay of Daftary

to Shri Basudev Goswami, the senior-most sub-staff

of Howrah branch since September, 2005 is justified?

If not, what relief the concerned workman is entitled

to?”

2. According to the statement of claim filed by the
General Secretary, United Bank of India Employees Union
a vacancy on the post of Daftary arose with effect from
5-9-2005 as the Daftary Asish Kumar Singha Roy was
assigned the duties of Head Peon on temporary basis and
subsequently when ShriRoy was appointed to the post of
Head Peon permanently then a permanent vacancy of
Daftary arose with effect from 1-1-2006. The workman
Basudev Goswami had been working at the Howrah Branch
since 23-1-1973 and he was the senior-most among the
eligible workmen in the subordinate cadre of the Branch as

2891 Gl12—12

on the date when the temporary vacancy occurred on
5-9-2005 and he happened to be senior-most on the date of
permanent vacancy, i.e., 1-1-2006 also. One Pradip
Chakraborty who was posted at Howrah Branch since
1-1-1994 and who was the junior-most among the eligible
workmen in the subordinate cadre on the date of vacancy
on the post of Daftary, both on temporary and permanent
basis, i.e. 5-9-2005 and 1-1-2006 was assighed the work of
Daftary by order dated 5-9-2005 of the Manager, Howrah
Branch whereas Basudev Goswami being the senior-most,
was entitled to get the assignment of the post of Daftary as
per the Bank's circular dated 17-1-1984. Thus the order
dated 5-9-2005 of the Manager, Howrah Branch is violative
of the aforesaid circular and is also arbitrary, discriminatory,
unjustified and unwarranted. Basudev Goswami retired from
the Bank's service on 31-10-2006. Basudev Goswami was
deprived of the assignment of Daftary attracting special
pay of Rs.505. It has therefore been prayed that the
workman be declared entitled to the post of Daftary and he
be paid special pay of Rs.505 per month from 5-9-2005 to
31-10-2006.

3. According to the written statement filed by the
United Bank of India Pradip Chakraborty was transferred
to the Bank's Howrah Branch subsequent to the merger of
Pretoria Street Branch with Shakespeare Sarani Branch as
ordinary sub-staff with protection of his Daftary special
pay. As aresult, Pradip Chakraborty was enjoying financial
benefit in the form of special pay at his new place of posting,
i.e. Howrah Branch without actually performing the job of
Daflary at the said Branch. Subsequently, when a vacancy
of Daftary-was created at Howrah Branch, Pradip
Chakraborty was entrusted with the Daftary’s job. In terms
of Clause 5.8 of the bipartite settlement dated 19-10-1966 a

‘workman will be entitled to special pay, ifhe is required to

perform duty and undertake the responsibility as listed
under that category irrespective of his designation. In this
case the Bank already paid the special pay of Daftary to
one subordinate staff namely, Pradip Chakraborty, and,
therefore, the question of payment of special pay to another
subordinate staff did not arise. Morcover, the Bank is
entitled to entrust special pay duty to any award staff
irrespective of seniority in the interest of smooth banking
operations. The Bank’s action, therefore, is in conformity
with its policy. The workman is not entitled to any relief.

4, The union has filed a rejoinder wherein it has
reiterated its stand.

5.The workman, Basudev Goswami has filed his
affidavit and he has been cross-examined by the
representative of the Bank. The Bank has not led any
evidence.

6. Heard Shri M. P, Mishra, Probationary Manager
on behalf of the Bank and Shri Prabir Bhattacharya, Central
Executive Committee member of the union on behalf of the
workman.

7. Here it is not for our consideration that whether
the job of Daftary should have been assigned to the
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workman Basudev Goswami and the limited question which
has been referred to the Tribunal is that whether Basudev
Goswami is entitled to the special pay of Daftary.
Aidmittedly, the workman, Basudev Goswami has not
wiorked as Daftary even for a day between the period from
549-2005 to 31-10-2006 and as such the answer to the
question in the schedule is that Basudev Goswami is not
entitled to the special pay of Daftary for the aforementioned
period.

8. In view of the above discussion, it is clear that the
workman Basudev Goswami is not entitled to any relief.

Award is passed accordingly.

Dated, Kolkata, the 27th June, 2012.
JUSTICE GS. SARRAF, Presiding Officer
¢ faoeht, 23 IO, 2012

3, 2643,
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Higs-and sm (M-11))

New Delhi, the 23rd July , 2012

S.0. 2643.—In pursuance of Section 17 of the
[ddustrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No CGIT/
LC/R/’ZO/‘M) of'the Central Government Industrial Tribunal/
Uabour Court, Jabalpur now as shown in the Annexure in
the Industrial Dispute between the employers in refation to
the management of Bank of India and their workman, which
was received by the Central Government on 20-7-2012.

[No. L-12012/181/93-1R (B-I1)]
SHEESH RAM, Section Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
[INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
JABALPUR

No. CGIT/LC/RAN94
PRESIDING OFFICER: SHRIMOHD. SHAKIR HASAN

Shri Lakhandas

S/o Shri Laxman Das,

R/o Gopalpur, PO Gopalpur,
Distt. Sehore (MP)

Versus

... Workman

Gieneral Manager,
Bank of India,
Zonal Jail Road,

Bhopal (MP) ... Management

%ﬁmm arpam srfueerlt

AWARD
Passed on this 13th day of Junc, 2012

1. The Government of India, Ministry of Labour vide
its Notification No .- 12012/181/93-1R(3-1!) dated 17-2-94
has referred the following dispute for adjudication by this
tribunal :—

“Whether the action of the management of Bank of
India, Gopalpur branch in terminating the services of
Shri Lakhandas, Ex. Watchman w.e.f. 1-1-1993 is
justified? If not, what relief, is the workman entitied
to?”

2. The case of the workman, in short, is that he was
initially appointed as a daily wager in September 1986 in
the Gopalpur branch of the management Bank and worked
continuously on the wages of Rs.30 per day till March
1989, He was also required to work as Night watchman. It is
again stated that he worked continuously till 31-12-92 and
had worked for more than 240 days in a calendar year. He
was not given any notice nor paid any retrenchment
compensation under the provision of Section 25-F of the
Industrial Dispute Act, 1947 (in short the Act, 1947). It is
further stated that juniors to him are still working with the

management Bank. His termination. is- tilegal and againsl. .
the provision of the Act, 1947, 1t is submitted that the

workman be reinstated with back wages and other
consequential benefits.

3. The management appeared and filed reply (Written

Statement) to contest the reference. The case of the

management, interalia, is that Shri 1.akhandas was never
appointed as daily wager nor as a walchman of Gopalpur
branch of the management Bank. He was night watchman
in the village. The residents of the Branch Manager and
the Branch of the Bank were in the village. As such the
Branch Manager paid Rs.30 per month as resident of the
village from his own pocket as other villagers did so. There
was no retationship of employer and employee between
the management of the Bank and Shri Das and there is no
violation of any of the provision of the Act, 1947. It is
submitted that the afleged workman is not entitled to any
relief.

4. On the basis of the pleadings of the parties, the
following issues are framed for adjudication—
1. Whether the action of the management Bank
in terminating the services of Shri Lakhandas,
Ex. Watchman w.e.f. 1-1-1993 is justified?
II.  Towhatrelief the workman is entitled?
Issue No. 1.
The workman Shri Lakhan Das has adduced oral
evidence and has filed certain documents in support of his
case which are paper Nos, 6/2 to 6/13. The management

has not adduced any evidence. The management witness
did not turn up for cross-examination as such evidence is
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not to be looked into. The workman Shri Lakhan Das has
supported the case in his evidence that he worked on daily
wages as well as night watchman. He has stated that he
was orally appointed in the Gopalpur Branch of the Bank.
He has stated that he got Rs. 30 per month as his wages. It
is suggested that he was watchman in the village. The
suggestion is no evidence unless it is established by
positive evidence. He has referred the document filed by
him in his evidénce. The management has not cross-
examined on any of the documents filed by him. It appears
that the managementhas also not denied those documents.
These documents are not specifically denied or by
necessary implication shall be taken to be admitted as also
provided in Order 8 Rule 5 of the C.P.C. His evidence shows
that there was relationship of employer and employee
between the management Bank and the workman and he
was workman under the provision of the Act, 1947.

6. Another important question is as to whether his
services shall be deemed to be in continuous service fora
period of one year preceding the date with reference under
the provision of Section 25 B of the Act or not. ‘The workman

has filed papers to: establish his case, Now let us examine:

these documents which are not denied by the management.
Paper No. 6/2 is the information furnished by the Branch
Manager to the Zonal Manager in the year 1988 wherein he
had admitted that the workman Shri Lakhan Das was
working as a watchman in the Bank. The pleading of the
workman is that he was working as Night Watchman from
Sept. 1986 to March 1989 on the monthiy wages ofRs. 30.
This letter shows that he was engaged as a watchman and
was not a village watchman as has been pleaded by the
management.

7. Paper No. 6/4 is a letter of the Zonal Manager
dated 7-6-89 whereby it was asked to inform as to who had
sanctioned to pay Rs. 30 per month. This letter further
shows that he was in the services of the bank in the year
1989. Paper No. 6/5 further shows that the workman had
worked as a watchman in case of need on monthly wages
of Rs. 30 from June 1987 to May 1989 for 731 days. He had
also worked as casual labour for 150 days. This letter is
dated 22-6-91. This letter shows that he had not
continuously worked till December 1992 rather he worked
150 days as casual labour. This shows that his services
shall not be deemed to be in continuous service for a period
of one year during a period of twelve calendar months
preceding the date of termination i.e. 1-1-1993 under the
provision of Section 25 (B)(2) of the Act, 1947. Paper No.
6/6 is certificate dated 3-1-1989 issued by the Branch
Manager. This certificate further shows that he worked on
daily wages for 150 days from 1986 to 1988. This letter also
does not show that his service is in continuous service for
a period of one year under the provision of Section 25
(BX2) of the Act, 1947.

8. Paper No. 6/7 is the application dated | 5-5-89 filed
by the workman to the Branch Manager whereby he had

- theAct, 1947, Thére:is nio-definite casé-as towho are:

demanded wages of Rs. 540 per month instead of Rs.30/-
per month. This documentalso does not show that he was
in continuous service for one year during the period of
twelve months preceding the date of termination under the
provision of Section 25 (BX2) of theAct, 1347, Paper No.
6/8 is the application dated 22-6-91 of the workman o the
management for p--Tanent appointment on constable-cum-
-watchman.

9. Paper no. 6/10 is the rccommendation letier dated
9.6-90 of the Branch Manager whereby he had stated in
the letter that the workman had worked as casual labour
from the year 1986 to 1990. He has given the breakup figure.
In the year 1986 he worked 18 days, in 1987-52 days. in
1988-77 days, in 1989-39 days and in 1990-18 days. This
clearly shows that he had not worked 240 days during a
period of twelve calendar months preceding the date with
reference or termination to which calculation is to be made
under the provision of Section 25(BX2) of the Act, 1947.
When his service is not said to be in continuous service
for a period of one year, the provision of Section 25-F of
the Act, 1947 is not attracted and there is no violation o

continuing in service and are juniors to him. No evide
is also adduced in this respect. Thus section 25 G of the
Act, 1947 is also not attracted in the case. Thus the
documentary evidence of the workinan shows that the
action of the management is justified. This issue is decided
against the workman and in favour of the management.

10, Issue No. 11

Considering the discussion made above, it is clear
that Shri Lakhan Das came under the definition of workman

under the Act, 1947 and there was relationship of employer

and employee but he was daily wager employee
intermittently and had notworked the sulficient period to
attract the continuous service for a period ol one year
during the period of twelve calendar months preceding
the date of termination or reference under the provision of
Section 2S(BX2) of the Act, 1947. As such Section 25-F of
the Act, 1947 is not violated and the workman is not entitied
to any relief. Accordingly the reference is answered.

1. In the result, the award is passed without any
order to costs.

12. Let the copies of the award be sent to the
Government of India, Ministry of Labour & Employment
as per rules,

MOHD. SHAKIR HASAN, Presiding Officer

% faeeit, 23 &R, 2012
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New Delhi, the 23rd July, 2012

: S.0. 2644.—In pursuance of Section 17 of the
.Industrial Disputes Act, 1947 (14 of 1947), the Central
- Government hereby publishes the award (Ref. No. 52/2011)
rof the Central Government Industrial Tribunal/Labour
:Court, Chennai now as shown in the Annexure in the
‘Industrial Dispute between the employers in relation to the
imanagement of Indian Bank and their workman, which

‘wasreceived by the Central Government on 12-7-2012

[No. L-12011/81/2010-IR (B-1))
SHEESH RAM, Section Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
; INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
: CHENNAI

Thuréday, the 21st June, 2012
‘Present: A.N. JANARDANAN, Presiding Officer
: Industrial Dispute No. 52/2011

5 fIn the matter of the dispute for adjudication under
clause(d) of sub-section (1) and sub-section 2(A) of
Section 10 of the Industrial Disputes Act, 1947 (14 of | 947),
[between the Management of Indian Bank and their
workman.

:IBetween:

‘The General Secretary

Indian Bank Employees Union
No. 17, Ameerjan Street,
Choolaimedu,
Chennai-600001

And

The General Manager

Indian Bank, Head Office,

: 1st Party/Petitioner Union

2nd Party Respondent

Rajaji Salai,

Chennai-600001

Appearances :

For the Lst Party/ : Sril. Thomas
Petitioner Union Jeyaprabhakaran,

Authorized Representative

For the 2nd Party/ : M/sT.S. Gopalan & Co.
Management Advocates
AWARD

The Central Government, Ministry of Labour vide its
DrderNo. L-12011/81/2010-IR(B-Il}dated 31-5-2011 referred

the following Industrial Dispute to this Tribunal for
adjudication.

The schedule mentioned in that order is :

“Whether the action of the management of Indian
Bank, Chennai in imposing the punishment of
Compulsory Retirement from service from Sri R.K.
Srinivasulu, an Ex-Clerk/Shroff vide order dated
13-12-2006 is legal and justified? What relief the
workman is entitled to?”

2. After the receipt of Industrial Dispute this Tribunal
has numbered it as ID 52/2011 and issued notice to both
sides. Both sides entered appearance through their
Authorized Representatives and filed their Claim, Counter
and Rejoinder Statements as the case may be.

3. The Claim Statement averments briefly read as
follows:

Sri RK. Srinivasulu while was working as Clerk/
Cashier at Ponnai Branch of Indian Bank. after recetving
Rs. 7,503/- on 15-2-2005 towards one Jewel Loan Account
of Mr. Babu, noted on the counterfoil the Receipt no. {8
and acknowledged receipt under his signature and the
bank's "Cash Received" seal but thc amount was not
accounted for by him in the Rough Cash Book. Voucher
reached directly to the Branch Manager without going
through the Scroll Officer, was initialed by the Branch
Manager and counterfoil was handed over to the borrower
after initialing and making entries in the Jewel Loan Register.
He also closed the Jewel Loan Account and released the
jewels. On the same day Rs. 27,500 was received by the
Cashier to the credit of SB A/c No. 8576 noted as S.No. 19
and entered details in the Rough Cash Book. Though Cash
Balance was tallied as per Rough Cash Book and the Cash
Scroll, difference of Rs. 7,503 was detected while writing
the Day Book. The voucher was found missing. Since the
amount was received there should have been such an excess
but not reported to the Branch Manager or recorded in the
Sundry Deposit Account. He has thus misappropriated
the amount. The voucher for Rs. 7,503 available at the time
of writing the CIS Sectional Day Book was destroyed by
him to escape from this fraud. He was charged on
19-1-2006 for doing act prejudicial to the interests of the
bank, willful damage or attempt to cause damage to the
bank's property or customers. In the enquiry Ex. MEX1 to
Ex. MEX14 were marked on the Management's side and
Ex. DEX1 to Ex. DEX 13 were marked on the defence side.
Prosecution examined MW 1 to MW7. After complying with
the formalities, on 29-9-2006 punishment of Compulsory
Retirement with superannuation benefits as per Clause-
6(c) of 10-4-2002 Memorandum of Settlement was proposed
to be imposed which was after a personal hearing on
6-11-2006 imposed on 13-12-2006. Appeal was dismissed
on 9-2-2008. Thereafter ID raised having failed the reference
is caused to be made. Amidst the heavy work pressure he’
somehow missed to record the receipt in the bank’s book.
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Atthe Jewel Loan Section it is expected to credit the party's
loan account on receipt of the main challan from the Cash
Scroll Officer after verifying that the challan has been duly
scrolled and signed by the Cash Officer. In this case the
challan had not been scrolled and the S.No. 19 has been
scrolled with some other receipt for Rs. 27,500. How the
un-scrolled challan was acted upon to release the jewel
after closing the party’s loan account? The Branch Manager
ought to have returned the challan for the said defects and
also insisted on the signature of the Scrolling Officer. No
worthwhile purpose is being served by simply destroying
the main challan, if by the workman, since receipt of
Rs. 7,503 is evident. Charge is not based on facts. l is a
fact that he did not arrive at any excess at the close of the
day but he arrived at a shortage of Rs. 500 which was
identified and located in due course. Thus his cash position
got adjusted and he too left the branch. The branch staff
who were searching for the difference of Rs. 7,503 traced
out the dilference after the Cashier’s leaving the branch.
After borrowing from a known person he remitted Rs. 7,503.
During enquiry an excess payment of Rs. 7,500 on the same
day stumbled. It related to a payment of Rs. 1,20,000. From
the denomination details on the back side of the instrument
shows the cashicr to have had paid Rs. 1,27,500 instead of
Rs 1200000, In view of the two coincidences there could
only be an excess of Rs. 3 which was made good by the

Cashier. Most often small changes of Re. 1 orRs. 2 arenot

wendered or received exactly. Against the view of the
Disciplinary Authority that the said amount of Rs. 7,500 in
DEXT should be an interpolation undertaken stealthily later
on, is not a possibility for the worker to insert the said
entry. It is nothing but a guess. It is natural that any person
indulging in any mischief will stay inside the branch keenly
watching out the happenings and wéuld be the last person
to keave 1o ascertain that his unethical act has not been
found out. The punishment is illegal, unjustified and in
victimization and unfair tabour practice. He is to be reinstated
with back wagces and all attendant benefits,

4. Counter Statement averments briefly read as
follows:

While adjusting the debit and credit entries the Day
Book Clerk found that total of credit entries was in excess
of Rs. 7.503. Then the omission of Rs. 7,503 was found in
the Rough Cash Book of the Cashier. The workman was
found to have received Rs. 7,503 to the credit of the Jewel
Loan Account of Babu but was also found to have failed to

account the same or to report any excess. He did not report

the excess. To the show Cause Notice he replied admitting
the excess seeking asylum as having been done due to
mental tension. The Compulsory Retirement is justified and
valid and is not to be interfered with. The challan found
missing must have been obviously due to removal by the
workman. Receipt of Rs. 7,503 had not come to the surface
for want of entry into the Rough Cash Book and in the
Scroll. The workman deliberately appropriated the amount.
Punishment is not harsh or excessive. With lenient
punishment he is getting pension and has received other

benefits. Punishment is to be upheld.
5. Rejoinder Statement in a nutshel are as follows:

Deficiency in duty on that day occurred not only
with the Shroff but also with the Branch Manager and the
Scroll Officer. The Cashier is singled out by way of
punishmentin discrimination.

6. Points for consideration are :

( Whether the punishment of Compulsory
Retirement from service of Sri R.K. Srinivasalu,
Ex Clerk/Shroffis legal and justified?

(i) To what relief the concerned workman is
entitled?

7. Evidence consists of testimony of WWI and
Ex.W1 to Ex.W15 marked on consent and Ex. M| to
Ex. M45 on the Respondent's side marked on consent but
with no oral evidence on the Respondent’s side.

Points (i) and (ii)

8. Heard both sides. Perused the records, documents,
evidence and the written arguments on behalf of the
petitioner. Both sides argued in terms of their respective
contentions in the pleadings. Admittedly excess cash of
Rs. 7,503 that occurred on the crucial day viz. 15-2-2005 is
sought to be explained away on behalf of the petitioner by
showing that there has stumbled an excess payment of
Rs. 7,500 on the same day as is evident from the reverse of
DEX 1 marked as Ex. M29 which relates to a paymentofa
sum of Rs. 1,20,000 . But from the details ofthe denotnination
seen noted on the reverse of the voucher it is seen as
follows:

Rs.500x15 =  Rs.7,500.00
Rs.500< 100 = Rs.50,000.00
Rs. 100700 = Rs.70,000.00
Total = Rs.1:27,500.00

From the above denomination details what is
discernible is that as against an actual payment of
Rs. 1,20,060 to be made a payment of Rs. 1,27,500 possibly
could have been made resulting in an excess payment of
Rs. 7,500 . With both the amount viz. Rs. 7.503 collected by
the Cashier but not accounted for in the Cash Book and
the alleged excess payment of Rs. 7,500 made on the same
day the net excess works out to Rs. 3 only which was made
good by the Cashier. The case of the Disciplinary Authority
that the said amountof Rs, 7,500 in Ex. M29 should be an
interpolation undertaken stealthily later on, whether is true
or probable has to be anxiously gone into in order to resolve
the dispute in a just and true manner. When according to
the petitioner such a possibility of inserting the said entry
by the worker is not a possibility, it is argued on behalf of
the Management that such an entry could have been
deliberately caused to be made by the employee, on the
further supportive contention that in the midst of four
vouchers on the very date paying out money, one for
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Rs. 3,000 next for Rs. 4,300 and last for Rs. 100 other than
the voucher in question viz. Ex. M29 there are no details of
.denominations of the currency notes on the other 3
rvouchers. So a contention is canvassed on behalf of the
:Respondent that the denominations on Ex. M29 could only
‘have been made deliberately by the petitioner in order to
‘neutralize the impact of not entering the sura of Rs. 7,503 in
the Rough Cash Book. Going by Ex. M29 with meticulous

scrutiny it appears that the actual situation cannot be found
to be exactly as argued on behalf of the Respondent. The
creason for giving details of denominations of Rs. 1,20,000
- on the reverse of the voucher could possibly have been
.also due to the fact that the said payment voucher as
distinguished from the other three ones, alone involved a
“huge sum of Rs. 1,20,000 requiring noting of the

denomination details as a matter of abundant caution
. whereas the other vouchers are for meagre amounts as
* mentioned above. Really speaking that the Cashier might
have stealthily inserted the entries on the reverse of the
voucher is a finding on no evidence. In other words the
said finding is merely on a guess, surmise or conjecture.
" Regarding the then excess of a minor sum of Rs. 3 it is no
more to be an axe to grind to be further debated. The same
- sum is only easily adjustable and which is so established.
The further argument on behalf of the workman is that if he
" had been guilty of having not entered the amount of
- Rs. 7,503 in the Rough Cash Book with a view to
misappropriate the same he would not have left the branch
early. As argued by the representative of the workman he
" would have been the last person to leave the branch waiting
to ascertain that his unethical act has not been found out.

All these arguments on behalf of the petitioner, according
to me go in favour of the workman that he is not to be

invariably guilty of the charges levelled against him. True,

to remember devil alone knew what the intent of a man is.

Regarding the missing of the main challan which was

allegedly there till the leaving of the Cashier but was

detected to be missing after his leaving again, cannot be a

valid circumstance to pinpoint the workman as having

removed the same or having destroyed it. Here also the

argument on behalf of the Cashier advanced by the

representative does not seem to be illogical irrational.
. Though not entered in the Rough Cash Book, but when
receipt of money is proved by means of the challan both,
. original and the counterfoil, etc. even with the destruction
of the same voucher the fraudster cannot escape culpability.
Therefore there is no reason why the Cashier should himself
destroy the voucher. Fastening liability on the Cashier for
the missing of the voucher as being taken away by him and
destroyed it, is also not on any evidence or any logically
probative material leading to such a conclusion that he
alone could have done it. It also is again on mere surmise
and conjecture. Suspicion is not a substitute for proof.
Here there is no legal evidence to conclude that the Cashier
had any guilty intention to do any misconduct. [nnocent
mistakes or omissions without any guilty intention to
commit the same cannot attract sanction of law. One may at
best say that the Cashier alone “may have done it”. But
one cannot say that. the Cashier alone “must have done
it". Itis well to remember that there is a long mental distance
between the statement *he may have done it "and **he must

have done it”’. Perhaps the Cashier may have been guilty
but without any legal evidence or any material logically
probative to a prudent mind to fasten liability on him he cannot
be found guilty of the misconduct. It is not an instance of
insistence on proof beyond doubt required to fasten liability
on him but it is a case where some legal evidence, say not
adequate evidence, is lacking which is necessary to establish
guilt on him. What is wanting is that ~some evidence to fasten
liability on him”. The Cashier is not shown to be a workman
with any bad record of past service. Therefore it is a hard case '
to find that the Cashier is guilty of the charges. The finding is
therefore perverse. The same is set aside. The punishment is
also set aside. This is a conclusion to be drawn to upheld the
magnanimity of law too.

9. Resultantly the workman is ordered to be reinstated
into service forthwith, with continuity of service and all
other attendant benefits but without back wages.

10. The reference is answered accordingly.

{Dictated to the P.A_, transcribed and typed by him.
corrected and pronounced by me in the open court on this
day the 21st June, 2012).

A. N. JANARDANAN. Presiding Officer
Witnesses Examined: _
For the lst Party/Petitioner  : WW1.5ti R.K. Srinivasulu
For the 2nd Party/Respondent : None

Documents Marked:

On the Petitioner’s side

ExNo. Date Description

Ex. W1 19-1-2006  Charge Sheet Ref. CO:VLR:VIGF.

' 287/ 42872005

Ex. W2 15-3-2005  Preliminary investigation Report of
Mr. Selvam, AM, Circie Office,
Vellore alongwith with enclosures.

Ex. W3 1532005 Letter by SD. Babu, Jewel Loan
Account Customer

Ex. W4  01-1-22005 Office Order for the period from
1-1-2005 to 31-3-20063

Ex W5 Nit Summing up ol the defence.

Ex.W6 13-7-2006  Letter RefFCO:VLR:VIG:F.287/184/
2006 of the Disciplinary Authority
enclosing the findings dated
12-7-2006 of the Enquiry Officer

Ex.W7  26-7-2006 Comments of the Charge Sheeted
Employee on the Enguiry Officer’s
findings

Ex W8 29-9-2006  Second Show Cause
RefCO:VLR:VIG: F287/2722006

Ex W9 6-11-2006 Reply submitted by the Charge
Sheeted Employee to the Second
Show Cause

Ex. W10 13-12-2006 Order RefCO:VILR:VIG:F.287/358/

2006 imposing the punishment of
Compulsory Retirement
Appea! submitted by the Charge

Sheeted Employce to the Appellate
Authority

Ex. W1l  9-1-2007
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Ex. Wi2

Ex. W13

Ex. Wi4

Ex.WI15

6-2-2008

6-2-2008

£1-2-2008

22-4-2008

Proceedings of the personal
hearing held before the General
Manager/Appellate Authority

Representation submitted by the
Charge Sheeted Employee to the
General Manager/Appellate
Authority during the personal
hearing.

Letter Ref: HRM:DPC:130:2008 by
the Chief Manager, HRM
enclosing the order dated
13-12-2006 of the General Manager/
Appellate Authority '
Petition under .D. Act, Section-ZA
submitted to the Assistant
Commissioner of Labour (Central),
Chennai

On the Management’s side

ExNo.
Ex. Ml

Ex. M2

‘Ex. M3

Ex M4
Ex. M5

Ex. M6
Ex M7
Ex. M8

Ex.M9

ExM10

Ex.Ml11

Ex.M12

Ex. M13

Ex.Ml4

Ex MI5

Ex.M16

Date
16-2-2005

3-3-2005

© 432005

24-3-2005
27-10-2005

28-11-2005
26-7-2006
16-2-2006
2-3-2006
7-3-2006
16-2-2005

15-2-2005

15-2-2005

15-2-2005%

15-2-2005

15-2-2005

15-2-2005

Description

Report of the Branch Manager to
Asstt, Manager,Circle Office at
Vellore

Further report from Branch
Manager to Asstt. General
Manager, Ponnai

Memo calling for the explanation
by Chief Manager, Circle Office at
Vellore

Petitioner’s explanation

Show Cause Notice issued by the
Respondent

Reply given by the petitioner
Reply given to the Charge Sheet
Enquiry Proceedings

Copy of letter of Ponnai Branch
addressed to Circle Office

Copy of the Rough Cash Book of
Ponnai Branch maintained by
Cashier

Cash Scroll Register in Ponnai
Branch _

Copy of Credit Voucher of Ponnai
Branch Marked as No. 19 by the
cashier for the credit of SB 8576 for
Rs.27,500

Copy of Loan Voucher Counterfoil
of Ponnai Branch for Rs . 7,503 for
the Jewel Loan Account of
2099/4/1/37

Copy of the Jewel Loan Ledger folio
no. 58 favouring D. Babu

Copy of the CIS Loan Sectional Day
Book of Ponnai Branch

Copy of the Day Book of Ponnai
Branch

Ex.M17
Ex.MI8

Ex.M19
Ex.M20
Ex. M21

Ex M22
Ex.M23
Ex. M24

Ex.M26

Ex. M27

Ex. M28
Ex. M29

Ex.M30
Ex.M31
Ex.M32
Ex.M33
Ex. M}
Ex. M35

Ex.M36
Ex. M37
Ex.M38
Ex.M39

Ex. M40
Ex. M41
Ex.M42
Ex. M43
Ex. Md4
Ex.M45

16-2-2005

15-3-2005

3-3-2005
3-3-2005
4-3-2005

16-2-2005

15-3-2005

1-1-2005

28-11-2005

24-3-2005
15-2-2005

15-2-2005
15-2-2005
15-2-2005
15-2-2005
15-2-2005

27-5-2005
24-2-2006

25-2-2006

12-11-2005
12-11-2005
12-5-2006
12-6-2006
14-11-2006
11-2-2008

Copy of the Sundry Deposit cash
credit voucher cash remitted by
Mr. R. K. Srinivasalu

Copy of the Investigation Report
of S. Selvam, AM Circle Office,
Vellore with 6 Annexures

i. Letter from [Dheenasasaran to
Vigilance Officer

ii. Letter from Venkateswaran to
Vigilance Officer

iii. Letter from Srinivasalu to Chief
Manager, Circle Office
Connected [.etter

Interrogation with Sivakumar

vi. Letter from Indian Bank to Asstt.

Manager, Circle Office, Vellore on
16-2-2005 '

Copy of the letter of Sri D. Babu
addressed to Branch Manager,
Ponnai regarding his Jewel Loan
mattes

Copy of the Office Order, Ponnai
Branch

Copy of Sri R. K. Srinivasulu, CSE
in reply to the show cause notice
dated 27-10-2005 of DA Vellore
Copy of the letter given by
Mr. R. K. Srinivasulu

SB 10358 Voucher for Village
Education Committee

SB 3008 of P.U. Elementary School
SB 10260 of Mr. V. Solairaj-Staff
SB 10538 of Mr. Siva Kumar (Staff)
SB 2043 of Mr. M. Kannan

SB 2043 of Mir. M. Kannan

SB Credit Challan No. 3008 of
Mr. N.M. Shanmugham

Copy of loan Challan JL 260/05 for
Rs. 15,000

Copy of loan challan JL forRs. 1,600
Afc Chakrapani

Copy of SB Debit Voucher Aic 8884
Venkatesan

Copy of SB ledger Sheet of
Ramamurthy No. 6998.

Rough Cash Book Page-289
Cash Scroll Register

Presenting Officer’s summingup
Defence Summingup
Proceeding of personal hearing

Letter enclosing order dated
9-2-2008 passed by Appellate
Authority
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New Delhi, the 23rd July, 2012

8.0. 2645.—In pursuance of Section 17 of the
gdustrial Disputes Act, 1947 (14 of 1947), the Central
tovernment hereby publishes the Award (Ref. No.CGIT/
LIC/R/ 54/04) of the Central Govemment Industrial Tribunal/
Labour Court, Jabalpur now as shown in the Annexure in
the Industrial Dispute between the employers in relation
td the management of Allahabad Bank and their workmen,
which was received by the Central Government on
20-7-2012.

[No. L-12011/14/2004-IR (B-I1)]
SHEESH RAM, Section Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMEMT
INDUSTRIAL TRIBUNAL-CUM - LABOUR COURT,
' JABALPUR

Nb. CGIT/LC/R/54/04
PRESIDING OFFICER: SHRIMOHD. SHAKIR HASAN

Tl:me General Secretary,

Allahabad Bank Employees Union,
Hiad cashier, Allahabad Bank,
Khn'apur,

Sdgar (MP)

Versus

The Asstt. General Manager,
Allahabad Bank,

Regional Office, Civil Lines,
Japalpur

...Workman

...Management
AWARD
Passed on this 22nd day of June 2012
I. The Government of India, Ministry of Labeur vide
ity Notification No.L-12011/14/2004-I1R(B-11) dated 3-6-2004
hds referred the following dispute for adjudication by this
tribunal :-
** Whether the action of the management of Aliahabad

Bank to impose the punishment of reduction in stage
by order dated 6-1-2001 on Shri R.P.Pandey, Head

Cashier and to treat the suspension period as not
spent on duty is legal and justified ? If not, what
relief is the workman concerned entitled to?”

2. The Union appeared and filed a copy of petition
wherein it is stated that the dispute was raised before the
Assistant Labour Commissioner (Central), Jabalpur which
resulted in failure. Thereafter the Union had withdrawn
itself from the dispute and this fact was timely informed to
the ALC(C) Jabalpur. 1t is stated that despite the fact of
withdrawal of the dispute by the Union, the dispute is
referred to the Tribunal for adjudication. It is stated that
the Union had withdrawn himself from the dispute under
intimation to authorities much earlier i.e. on 25-3-04 from
the date of reference i.e. 3-6-2004 . The Union has not filed
any statement of claim as such the Union is not inclined to
raise dispute before the Tribunal.

3. The workman Shri R. P .Pandey also appeared in
the case after authorization by the Union and filed an
application with affidavit stating therein that he has filed
Writ Petition before the Hon'ble High Court at Jabalpur
with respect to the same dispute and therefore he doesnot
want to raise dispute in the Tribunal. He has further stated
that the Union had withdrawn to raise this dispute and
therefore the dispute became individual. It is clear that the
Union or the workmen doesnot want to raise the dispute
before the Tribunal and therefore there is no dispute
pending before the Tribunal.

4. The management has also appeared in the case
and filed an application. It is stated that the Union has not
filed any statement of claim and has not raised any dispute
before the Tribunal. The individual workman appeared and
filed an application to withdraw the reference. It is clear
that the dispute is not being raised before the Tribunal by
the Union. This is a reference to adjudicate the action ol
the managementto impose the punishment of reduction in
stage.

This is not a case of termination or dismissal. Section
36 of the Industrial Dispute Act, 1947 provides that the
dispute of the workman shall be raised by the executive
metnber or office bearer of the Trade Union. 1n the instant
case, the Union has already withdrawn from the dispute.
As such it appears that the individual workman is not
entitled to raise the dispute before the Tribunal as it is not
a case of termination or dismissal or discharge from the
services. Since the Union is not raising the dispute, this is
a case of no dispute before the Tribunal. Accordingly the
reference is answered,

5. In the result, no dispute award is passed on the
basis of above discussion without any order to costs.

MOHD SHAKIR HASAN, Presiding Officer
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New Delhi, the 23rd July, 2012

5.0. 2646.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No.CGIT/
LC/R/ 132/02) of the Central Goverrunent Industrial Tribunal/
Labour Court, Jabalpur now as shown in the Annexure in
the Industrial Dispute between the employers in relation
to the management of Central Bank of India and their
workmen, which was received by the Central Government
on 20-7-2012.

[No. L-12012/95/2002-IR (B-11)]
SHEESH RAM, Section Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMEMT
INDUSTRIAL TRIBUNAL-CUM -LABOUR COURT,
JABALPUR

No. CGIT/LC/R/132/02
PRESIDING OFFICER: SHRIMOHD. SHAKIR HASAN

Shri Deepak Khatwase,
Chhoti Nadhi, Pandhara Road,
Behind New Sabji Mandi,
Khandwa (MP}

Versus

... Workman

The Regional Manager,
Central Bank of India,
Regional Office,

Above City Post Office,
Mangalwara,

Hoshangabad ... Management

AWARD
Passed on this 20th day of June, 2012

1. The Govemment of India, Ministry of Labour vide
its Notification No. L-12012/95/2002-IR (B-11) dated 9-9-
2002 has referred the following dispute for adjudication by
this tribunal :-

“Whether the action of the management of Regional
Manager, Central Bank of India, Hoshangabad in
terminating the services of Shri Deepak Khatwase w.c.f.

2891 GII12—13

31-8-2001 is justified ? If not, what relief the workman is
entitled for 77

2. The case of the workman, in short is that the
workman Shri Deepak Khatwase was initially engaged on
3-7-1993 as a peon against vacant post in Khandwa Branch
of the Central Bank of India and was paid wages under the
Minimum Wages Act. He worked continuously till
30-8-2001 when he was terminated without assigning any
reason. He was not given any showcause notice nor paid
any retrenchment compensation as provided under Section
25-F of the Industrial Dispute Act, 1947 ( in short the Act,
1947). It is stated that hé worked more than 240 days every
year. It is stated that he was paid wages in different names
and adopted unfair labour practice though he put his
signature on the register himself. 1t is stated that the
management Bank had also violated the provision of
Section 25(G) and 25(H) of the Act, 1947, It is submitted
that the workman be reinstated with full back wages.

3. The management appeared and filed Written
Statement to contest the reference. The case of the
management, inter alia, is that the workman was engaged
for few hours at Khandwa branch as casual worker. He
was paid the amount as agreed by him under the contract.
His case is attracted under Section 2(oo }(bb} of the Act,
1947 and not comes under the definition of retrenchment.
He was never engaged on the post of peon by the
management Bank. He was not paid wages as fixed under
the Minimum Wages Act. It is denied that he worked 240
days in every calendar year. The provision of Section 25-F
of the Act, 1947 is not attracted. It is submitted that the
workman is not entitled to any relief.

4. On the basis of the pleading of both the parties,
the following issues are for adjudication-

I. Whether the action of the management in
terminating the services of Shri Deepak Khatwase
w.e.f, 31-8-2001 is justified ?

11. To what relief the workman is entitled ?
5. Issueno. [ '

The workman Shri Deepak Khatwase is examined
himself in the case. He has supported his case. He has
stated that he did not get any appointment letter. He has
further stated that the documents filed in the case are with
respect to the part time engagement. He has further stated
that the wages were paid to him as daily wages. His evidence
clearly shows that he was part time daily wager. His evidence
doesnot show that he was engaged on contract rather he
was part time daily wager. He claims himselfthat he worked
240 days in every calendar year but has not stated specific
number of days he worked every year.

6. The workman has also adduced documentary
evidence. The management witness has admitted those
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douments and are accordingly marked as Exhibit W/1 to
‘W/5. Exhibit W/l is the bonus payment sheets. This is filed
:to show that the workman had received bonus of the year
:1998-1999 and 1999-2000 . The bonus sheet of 1998-99
jshows that the workman got Rs. 326 of the said period. The
;another bonus sheet of 1999-2000 shows that he got bonus
:0f Rs. 869 of 113 days of work done. This itself shows that
{the workman had not worked 240 days in the period of
:1999-2000. Thereafter he had not worked as such no bonus
.was paid. This further shows that he shall not be deemed
1o be in continuous service for a period of one year during
a period of twelve calendar months preceding the date of
fermination under the provision of Section 25(B){2) of the
'Act, 1947, This shows that there is no violation of Scction
25-F ofthe Act, 1947,

7. Exhibit W/12 is the reply of the management filéd
by the management before the ALC( C), Bhopal. The
workman has relied this document and has filed in the case
which is admitted by the management witness This
document clearly shows that the workman worked in the
dear 1993-93 days, in 1994-82 days, in 1995 - 216 days, in
1996-55 days, in 1999-60 days, in 2000-52 days and in 2001-
68 days only. This shows that the workman had not worked
244} days in twelve calendar months preceding the date of
termination to calculate continuous service for a period of
one year and therefore the provision of Section 25(B)(2)of
the Actis not attracted and there is no violation of Section
235-1F of the Act, 1947, Exhibit W¢3 is the circular of the
management Bank for regularization of Safaikarmchari (part
time) . There is no reference to consider that the workman
was entitled for rcguiarizalion. Itis a settled principle that
the Court cannot go beyond the reference,

8. Exhibit W/4 is the letter dated 20-2-1988 of the
Branch manager to Regional officer furnishing information
regarding the days of work done by the workman and other
us casual wages employee. This letter is filed by the
workman and is admitted by the management witness in
his evidence. The information furnished to the Regional
Difice shows that the workman worked as temporary peon
s casual labour full time from 1993 to 1995 during the
period of days discussed above, These information further
shows that the workman had not worked 240 days in any
pl'the year to attract the provision of the Act, 1947, Exhibit
W S isanother letter dated 1-3-2000 of the Branch Manager
to the Regional office furnishing the information of work
hune by the workman from 1993 to 1999 as temporary full
time but the information shows that he had not worked
mMore than 240 days in any of the year till 1999. Thus the
flocumentary evidence clearly shows that he shall not be
{leemed 1o be in continuous service for a period of one
tear during the period of twelve calendar months preceding
the date with reference to which calculation is to be made.
As his service was not counted in continuous service for
one year under the employer, he shall not be considered as
reirenched employee under the provision of Section 25- F
of the Act, 1947,

9_On the other hand, the managementhas examined
one witness namely Shri Hemant Kumar Sharma who is
Senior Manager in the said branch of the management Bank.
He has supported the case of the management. He has
stated that the workman had not worked continuously till
1993 t0 2001. He has admitted the documents filed by the
workman which are already discussed above. He has denied
that the payment was made to the workman in fake names.
There is nothing in his evidence to prove the case of the
workman rather it shows that the workman had not worked
continucusly and had not worked 240 days in any calendar
year

10. It is not out of place to say that the workman has
admitted in cross-examination in his evidence that paper
No. 8/37 is his selection for part time safai karmchari
wherefrom he was called to work but he did not go to work
as part time employee. This shows that the employment
was offered to him but he had refused himself. However on
the discussion made above, it is evident that the wotkman
had not worked 240 days or more during a period of twelve
calendar months preceding the date with reference as such
there is no vielation of the provision of Section 25-F of the
Act, 1947. The workman has not made out any case for
violation of provision of Section 25-G and 25-H of the Act,
1947. This issue is decided against the workman and in
favour of the management.

11. Issue No, 11
Considering the entire evidence on record, | find that
the action of the managementis justified and the workman

is not entitted to any relief. Accordingly the reference is
answered.

12. In the result, the award is passed without any
order to costs.

13. Let the copies of the award be sent to the
Government of India, Ministry of Labour & Employment
as per rules.

MOHD. SHAKIR HASAN. Presiding Officer
% foeedt, 23 IR, 2012
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8.0. 2647 —In pursuance of Section {7 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
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Government hereby publishes the Award (Ref. No.CGIT/
NGP/03/2004) of the Central Government Industrial Tribunal/
Labour Court, Nagpur now as shown in the Annexure in
the Industrial Dispute between the employers in relation
to the management of Bank of Maharashtra and their
workmen, which was received by the Central Government
on 23-7-2012.

[No. L-12012/176/2003-IR (B-1I)]
SHEESH RAM, Section Officer
ANNEXURE

BEFORE SHRI J. P. CHAND, PRESIDING OFFICER
CGIT-CUM-LABOUR COURT,NAGPUR

Case No.CGIT/NGP/03/2004 Date: 11-7-2012.
Party No. 1

The Branch Manager,

Bank af Maharashtra,

Lahanuji Nagar, Opp: Atul Mangal
Karyalaya, Rukhmini Nagar, Amravati

Versus
Party No.2

Shri Subhash Wamanrao Dhole

C/o Smt. Suman Shiv Kumar Khadse,
Pansakar Layaut, Qtr. No.22, Tope Nagar,
Amravati

AWARD
(Dated: 11th July, 2012)

In exercise of the powers conferred by clause (d) of
sub-section (1) and sub-section 2(A) af Section 10 of
Industrial -Disputes Act, 1947 (14 af 1947) (““the Act” in
short), the Central Government has referred the industrial
dispute between the employers, in relatian to the
management af Bank of Maharashtra and their workman,
Shri Subhash Dhole, for adjudication, as per letter No.L-
12012/176/2003-IR (B-II) dated 15-12-2003, with the following
schedule:-

“Whether the action of the management of Bank of
Maharashtra through Regional Manager, Amravati
in terminating the services of the workman
Shri Subhash Wamanrao Dhole, Ex.Sepoy-cum-
sweeper w.e.f. 26-3-2003 is legal & justified ? If not,
to what relief the said workman is entitled ?”

2. On receipt of the reference, the parties were noticed
to file their respective statement af claim and written
statement and accordingly, the workman, shri Subhash
Dhole, (“the workman® in short), filed the statement of
claim and the management of Bank of Maharashtra, (“ Party
No. 1" in short) filed its written statement.

The case of the workman as projected in the
statement of claim is that initially he was appointed as a
Sepoy-cum-sweeper on daily wages orally on 25-10-2000
with party no. |1 and worked at Rukmininagar branch
continuously till 26-3-2003 and completed more than 240

days of work in each calendar vcar and wages of
Rs. 4, 180.30, Rs. 3,235.00, Rs. 9.485.00. Rs. 16.537.90 and
Rs. 4537.50 were paid to him for the periods from
16-10-2000t0 31-12-2000, 1-1-2001 t0 30~4-2001. 1-3-2001 to
December 2001, January 2002 to December 2002 and January
2003 10 26-3-2003 and bonus of Rs. 876.3 | was paid to him
on 31-10-2002 and he used to do the work of Sepoy for the
whole day, after performing the duty of sweeper in the
moming and at times, he was also doing duty for exira
hours as per the direction of the employer, for which no
extra remuneration was paid to him and with a view to
deprive him from his legitimate claims of regularisation and
permanency, he was shown as a daily wager and his whole
service record was unblemished and satisfactory, but
party no. | illegally and unfawfully terminated his services
orally w.e.f. 26-3-2003, for patently on false reason by way
of victimization and the termination of his services is not in
good faith, but in colourable exercise of rights and power
of the employer and while terminating his services, no notice
as required under law was served on him and no notice pay
in lieu of notice or retrenchment compensation was paid to
him and there was flagrant violation of the provision ot
Section 25-F of the Act and after his termination, one
Shri Manna Ramesh Chaker was engaged by party no. | in
his place, in violation of the provisions of Section 25- H of
the Act and the work, which he was performing was / is in
existence and work of sweeper is a daily need of party no. |
and as such, termination of his services is mala fide
amounting to unfair labour practice and the termination is
ab-initio void and on 22-4-2003, he approached the party
no.1 with request application for his reinstatement, but his
application was not considered and as the termination of
his services is illegal, he is entitled for reinstatement in
service with continuity and back wages.

3. The party no.1 in its written statement has pleaded
inter-alia that the workman was orally engaged by them
purely on daily wages as and when rcquired on part-tim¢
basis as a sweeper and he was not in their employment
from 25-10-2000 continuously without any break or
interruption till 25-3-2003 and the cngagement of the
workman as a part time sweeper was in the vacancy occurred
due to transfer of regular appointed ¢mployee and the
workman voluntarily left the engagement, for better
prospects and since the workman voluntarily left the
engagement, he cannot allege about wrongful termination
of his services and the question of oral termination and
giving of notice or notice pay in lieu of notice or-
retrenchment compensation does not arise and the workman
as per their record, worked for only 425 days between
25-10-2000 to 25-3-2003 and received the payment for the
same and the workman did not complete 240 days of
continuous work in any calendar year and the entire claim
of the workman is misconceived in law and facts and he is
not intitled for any relief.

4. Besides placing reliance on the documentary
evidence, the workman has examined himsclf as a witness
in support of his case. His evidence is on affidavit. in his
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examination-in-chief, the workman has reiterated the facts
mentioned in the statement of claim. However, in the cross-
examination, the workman has admitted that he has not
ﬁ)zed any document to show that he started working as a
S¢poy-cum-sweeper from 25-10-2000 and he has also not
filed any document to show that his name was sponsored

by the Employment Exchange.

5. One Deepak Hiramonjee Bagde has been examined
ag a witness on behalf of the party no.1. The witness has
allbo reiterated the facts mentioned in the written statement
in his examination-in-chief, which is on affidavit. In his
cr’pss- examination, this witness has denied the suggestion

at the workman had comipleted 240 days of work in a
:;.Tlendar year.

. 6.0n perusal of the material on record including the
evidence adduced by the parties, it is found that the
erjgagement of the workman was purely on temporary basis
on daily wages and the engagement of the workman was
mhde orally and the same was not a regular appointment or
an appointment in accordance with the Rules of
agpointment of party no. 1.

7. The workman has claimed that though he had
campleted 240 days of work in every calendar year, the
pdrty no. 1 terminated his services without compliance of
the provision of Section 25-F of the Act. The party no. 1
h;is denied such claim. In view of the stands taken by the
parties, I think it proper to mention the settled principles in
ﬂi:regard as enunciated by the Hon’ble Apex Court in

different judgments.

8. The Hon'ble Apex court, in the decision reported
injAIR 1966 SC-75 (Employees, Digawadih Colliery Vs.
Their workmen)have held that :-

“Though section 25- F speaks of continuous service
for not less than one year under the employer, if the
wbrkman has actually worked for 240 days during a period
off 12 calendar months both the conditions are fulfilled.

e definition of “Continuous Service” need not be read
info section 25-B. The fiction converts service of 240 days
in| a period of twelve calendar months into continuous
seyvice for one complete year. The amended section 25- B

Iy consolidates the provisions of section 25(B) and 2(eee)
in| one place, adding some other matters. The purport of
the new provisions, however, is not different. In fact, the
a:&endment of section 25-F of the principal Act by
substituting in clause (b) the words “for every completed
ydar of continuous dervice™ has removed a discordance

itween the unamended section 25 B and the unamended
Cl. (b) of section 25-F. No uninterrupted service is
nqcessary, if the total service is 240 days in a period of
twelve calendar months either before the several changes
on after these.' The only change in the Act is that this
seyvice must be during a period of twelve calendar months
preceding the date with reference to which calculation has
tol be made. The last amendment has now removed a

vagueness which existed in the unamended
section 25-B”.

9. In the decision reported in AIR 1981 SC-1253
(Mehanlal Vs. M/s. Bharat Electronics L.td.), the Hon'ble
Apex Court have held that,

“Industrial Disputes Act (14 of 1947). Section 25-B
(1) and (2)- Continuous service-Scope of sub-sections ( 1)
and (2) is different, (words and phrases-Continuous
Service).

Before a workman can complain of retrenchment
being not in consonance with Section 25-F, he has to show
that he has been in continuous service for not less than
one year under that employer, who has retrenched him
from service. Section 25-B as the dictionary clause for the

-expression ‘“‘continuous’. Both in principle and are

precedent it must be held that section 25-B (2) comprehends
a situation where a workman to not in employment for a
period of 12 calendar months, but has rendered for a period
of 240 days within the period of 12 calendar months
commencing and counting backwards from the relevant
date, i.e. the date of retrenchment. If he has, he would be
deemed to be in continuous service for a period of one
year for the purpose of section 25-B and chapter V-A”.

10. The Hon'ble Apex Court in the decision reported
in AIR 2003 SC-38 (M/s. Essen Deinay Vs. Rajeev Kumar)
have held that:

“Industriai Disputes Act (14 of 1947)- 5.25-F, to
Retrenchment compensation-Termination of services
without paymentof Dispute referred to Tribunal-Case of
workman/claimant that he had worked for 240 days in a
year preceding his termination- Claim denied by
management-Onus lies upon claimant to show that he had
in fact worked for 240 days in a year-In absence of proof of
receipt of salary, the affidavit of the workman is not sufficient
evidence to prove that he had worked for 240 days in a
year preceding his termination.”

11. The Hon’ble Apex Court in the decision reported
in (2005) § SCC-100 (Reserve Bank of India Vs. S.Mani)
have held that:-

“Industriat Disputes Act, 1947-Ss.25-F, 25-N,25-B and
11-240 days' continuous Service-Onus and burden of proof
with respect to Evidence sufficient to discharge-Failure of
Employer to prove a defence (of abandonment of service)
if sufficient or amounted to an admission, discharging the
said burden of proof on the workman discharged, merely
because employer fails to prove a defence or an altemative
plea of abandonment of service - Filing of affidavit of
workman to the effect that he had worked for 240 days
continuously or that the workman had repeated
representations or raised demands for reinstatement, is not
sufficient evidence that can discharge the said burden-
Other substantive evidence needs to be adduced to prove
240 days' continuous service-Instances of such evidence
given.

The initial burden of proof was on the workmen to
show that they had completed 240 days of service. The
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Tribunal did not consider the question from that angle. It

held that the burden of proof was upon the appellant on
the premise that they have failed to prove their plea of
abandonment of service.

Filing of an affidavit is only his own statement in his
favour and that cannot be regarded as sufficient evidence
for any Court of Tribunal to come to the conclusion that a
workman had in fact, worked for 240 days is a year. Such

evidence might include proof of receipt of salary or wages

for 240 days or order or record of appointment or
engagemeni for this period or the terms and conditions of
his offer of appointment, or by examination of any other
witness in support of his case.

So, it is clear from the principles enunciated by the
Hon 'hie Apex Court in the decisions mentioned above that
for applicability of Section 25- F of the Act, it is necessary
to prove that the workman worked for 240 days in the
preceding 12 calendar months commencing and counting
backwards from the relevant date and the burden of such
proof is upon the workman.

}2. The present case in hand in now to be considered
with the touch stone the principles enunciated by the
Hon "ble Apex Court and it js to be found out if the workman

has been able to prove that he had infact worked at least

for 240 days in a year preceding his termination. According
to the workman, his services were orally terminated on
26-3-2003. So, it is necessary to prove that in the preceding
twelve calendar months of 26-3-2003, the workman had
worked for 240 days.

Besides his own oral evidence on affidavit, the
workman has relied on the documents, payment voucher
(Ex1.W-1). statement of accounts, (Ext. W-2) and copy of
notice issucd by him (£x1. W-3). The party no. | has not
disputed the genuineness of the said documents. The
witness for the management in his cross-examination has
admitted that the statement furnished by the Bank for the
period from 1-1-2000 10 23-11-2007 of the pass book of SB.
No. 20620 are true. On perusal of the statements of the
pass book of SB.No. 20620, it is found that the workman
worked for more than 240 days, preceding the 12 calendar
months of the date of the termination i.e. 26-3-2003. There
is no legal evidence on record that the workman voluntarily
feft the services. 1t is also admitted that neither one month's
notice or one month’s pay in lieu of notice or retrenchment
compensation was paid to the workman as required under
Section 25- F of the Act, Hence the retrenchment of the
workman lrom services is illegal.

13. The question now for consideration is to whether
the workman is entitled for reinstatement in service. In this
regard, ! think it proper to mention about the principles
enuncialed by the Hon "ble Apex Court in the case, between
*The in -charge officer and another versus Shankar Shetty,
reported in 201 1{1}MPLJ/11:2010(8)SCALE-583". Inthe
said decision, lHon’ble Apex Court have held that,

*“Industrial Disputes Act 1947/ Section 251/ Daily wager /
Termination of -service in violation of Section 25(F)/ Award
of monetary compensation in lieu of reinstatement/
Respondent was initially engaged as daily wager by
appellants in 1978/His engagement continued for about
7 years intermittently up to 6-9-85/Respondent raised
industrial dispute relating to his retrenchment alleging.
violation of procedure prescribed in Scction 25(F) of the
Act/Labour court rejected respondents claim: holding that
Section 25(F) of the Act was not attractcd since the workman

" failed to prove that he had worked continuously for 240

days in the calendar year preceding his termination 6-9-85.
On appeal, High Court directed rcinstatement of
Respondent into service holding that termination of
respondent was illegal-Whether an order of reinstatement
will automatically follow in a case where engagementof a
daily wager has been brought to an cnd in violation of
Section 25(F) of the Act-Allowing the appcal-held:

The High Court erred in granting reliel of
reinstatement to the respondent. The respondent was
engaged as daily wager in 1978 and his engagement
continued for about 7 years intermittently up to September
6, 1985 i.e. about 25 years back. In a case such as the
present one it appears to us that relief of reinstatement
cannot be justified and instead monctary compensation
would meet the ends of justice. In our considered opinion
the compensation of rupees one lakh (Rs. 1.00.000} in ticu
of reinstatement shall be appropriate, just and cquitable™.

14. The principles enunciated by the Hon "ble Apex
Court as mentioned above are squarcty applicable 10 the
present case at hand. The workman was initially engaged
as daily wager by party no. |1 on. 25-10-2000. His
engagement continued for about 3 ycars intermitiently upto
25.3-2003 and his services were terminated on 26-3-2003.
Applying the principles as enunciated by the Hon'ble Apex
Court as mentioned above, it appears 1o me that the relief
of reinstatement is not justified in this case and instead
monetary compensation would meet the ends of justice. In
my considered opinion compensation of’ Rs. 30,000 (Rupees
fifty thousand only) in lieu of reinstatement shall be
appropriate, just an equitable. Hence it is ordered.

ORDER
The action of the ménagcmcnl of Bank of

Maharashira through Regional Manager. Amravati in
terminating the services of the workman. Shri Subhash

Wamanrao Dhole, Ex. Sepoy-cum-sweeper we.l. 26-3-2003

is illegal & unjustified. The workman is entitled for monetary
compensation of Rs.50, 000 in lieu of reinstatement. le is
not entitled for any other relief.

The party no.l is directed to pay the compensation
of Rs. 50,000 to the workman within one month from the
date of Publication of the award in the official gazete.

J. P. CHANID, Presiding Officer
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New Delhi, the 23rd July, 2012

. S5.0. 2648.—In pursuance of Section 17 of the
lnﬁustrial Disputes Act, 1947 (14 of 1947}, the Central
Government hereby publishes the award (Ref. No. CGIT/
NGP/117/2003) of the Central Government Industrial
Tribunal/l.abour Court, Nagpur now as shown in the
Ahnexure inthe Industrial Dispute between the emplovers
inrelation to the managementof Canara Bank and their
workman, which was received by the Central Government
on 23-7-2012.

[No.L-12011/224/2002-1R (B-11)]
SHEESH RAM, Section Officer
" ANNEXURE

BEFORE SHRIJ, P.CHAND, PRESIDING OFFICER,
CGIT-CUM-LABOUR COURT,NAGPUR

Case No. CGIT/NGP/117/2003 Date: 9-7-2012.
Party No. 1

The Dy. General Manager,
Canara Bank, North Circle Office,
112-Sion Koliwada Road,
Mumbai-400022,

Versus
Pjrty No.2

The General Secretary,

Bank Employees Federation Eastern
Mgzharashtra, C/o Linion Bank Staff
Uhnion, Gandhibagh, Nagpur,

AWARD
(Dated; 9th July, 2012)

I. In exercise of the powers conferred by clause (d)
off sub-section (1) and sub-section 2(A) of Section 10 of
Industrial Disputes Act, 1947 (14 of 1947) (“the Act” in
short), the Central Government has referred the industrial
dispute between the employers, in relation to the
management of Canara Bank and their workman, Shri M.N.
Bangale, for adjudication, as per letter No. L-12011/224/
2002-IR (B-1l}dated 17-3-2003, with the following schedule:—

*Whether the Management of Canara Bank through
the Assistant General Manager, Staff Selection
(Workman) Mumbai North Circle Office, Mumbai is

justified in proposing recovery of Rs. 33,452 from
the salary of the workman Shri M.N. Bangale, Clerk
employed at Sadar Bazar, Nagpur Branch, Nagpur ?
If not. what relief the said workman is entitled to 7™

2. Onreceipt of the reference, the parties were noticed
to file their respective statement of claim and written
statement and accordingly, the union, “Bank Employees
Federation Eastern Maharashtra™, (*the union™ in short),
filed the statement of claim on behalf of the workman
Shri M. N. Bangale, (“the workman™ in short} and the
management of Canara Bank. (**Party No. i " in short) filed
its written statement. ‘

The case of the workman as presented by the union
in the statement of claim is that Vidharbha Irrigation
Development Corporation (*VIDC™ in short), Nagpur on
16-8-2000 kept a sum of Rs. 4,44,00,000 in fixed deposit for
15 days with Canara Bank, Sadar Bazar Branch, Nagpur
and the workman dealt with the transaction and prepared
the fixed deposit receipt (“"FDR"™ in short) bearing
No. 3316/A mentioning the date of issuc as 16-8-2000, period
of deposit as 15 days and date of maturity as 30-8-2000,
erroneously. instead of 31-8-2000 and the FDR  was
checked and signed for its correctness by Smt. Mala
Parthasarathy, Special Assistant (Supervisor) and Shri W.D.
Fule. Manager and both the said officer did not point out
the above human crror and the same went unnoticed and
the said fixed deposit was paid to VIDC alongwith interest
of Rs. 100,356 vide five demand dralis in favour of the
Bank of Maharashtra, on 30-8-2000 and inlerest slip were
prepared by Smt. Jyoti Borkar, clerk and checked and signed
for their correctness by Shri S. J. Khapre, officer and
Shri Ingewale, the Manager and the said three responsible
officer also failed to point out the human error occurred
carlier and made the payment and all the five demand drafis
were presented by the Bank of Maharashira in the Bankers
clearing house on 31-8-2000 and the Canara Bank’s Account
with the Reserve Bank of India (**RB!™ in short) was debited
by Rs. 4,45,00.356 on 31-8-2000 and as per the guidelines of
the RBI, a deposit should be for a minimum period of 15
days to earn any interest and the Canara Bank's book and
records reveal that the payment of Rs. 4,45,00.365 was
debited on 31-8-2000 in favour of VIDC, through the Bank
of Maharashtra and thus Canara Bank posted with the
amounton 31-8-2000 and therefore, Canara Bank held the
fixed depaosit for full 15 days in its account and as such, the
fixed deposit qualified for interest legally and there was no
payment of excess interest and the Canara Bank did not
suffer any monetary loss in the said transaction and when
legitimate interest was paid to the client, the question of
any recovery from the concerned employees becomes
illegal and cannot be given effect to. it is further pleaded
by the union that the Canara Bank’s casc is that the fixed
deposit was only for |4 days and therefore no interest at all
should have been paid to the clicnt and the entire
transaction became iflegal due to violation of the RBI's
directives, but in the first place, the Bank should have
asked VIDC to refund the excess amount to the Bank and
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the records of the Bank do not show that at any point of
time, the Bank had taken up the issue with the VIDC and
this itself gocs to prove beyond doubt that there was no
excess payment of interest to VIDC and therefore, the
recovery is illegal and Smt. Mala Parthsarthy and
Shri W. D. Fule opted for voluntary retirement scheme and
the alleged excess amount of interest was recovered from
their retiral benefits, but subsequently, Shri W.D. Fule
raised objection with the Bank for unauthorized recovery
and demanded refund of the same and the so called
recovery was under duress and the Bank in its half hazard
way, failed to indentify the persons, if any, responsible for
the hypothetical loss and the Branch Manager's letter to
Dy. General Manager, Canara Bank, MP1D Section, Circle
Office, Mumbai North dated 6-2-2001 reveals that the
mistake had been occurred, during the course of business
inadvertently 2nd the Bank had collected Rs. 165 Crores
on account of VIDC and the same was with the Bank as
deposits and the service rendered to VIDC was in the
interest of the Bank and the concerned employees had
already regretted for the inadvertent mistake and assured
to be more careful in future in Bank's transaction and as
such, the action of the Bank for recovery of the interest
paid to VIDC from the workman is not justified.

3. The party no. | in their written statement have

pleaded inter-alia that VIDC was issued with FDR for Rs.

4.44,00,000 for |5 days on 16-8-2000 by Sadar Bazar branch,
Nagpur and the date of maturity in the FDR was mentioned
as 30-8-2000 instead of 31-8-2000 and due to the said
discrepancy, the amount deposited was kept only for
14 days instcad of 15 days and the amount so deposited
was paid on 30-8-2000 by issuing DDs in favour of VIDC
and in terns of’ RBI guidelines in Vogue during the relevant
period, a deposit should be for a minimum of I3 days for
carning any interest and as the fixed deposit of VIDC was
retained with the Bank, only for {4 days. the same was not
cligible for payment of any interest as per the RBI's
guidelines and inspite of such short coming in the fixed
deposit, interest for 15 days to the tune of Rs, 1.00.356 was
paid to VIDC on 30-8-2000 and due to the same. Bank
sustained a loss of Rs. 1.00,356 and on probing into the
matter, it was observed that there was contributory
negligence on the part of'the workman, Shri W.1, Fule and
Smt. Mala Parthasarthy and in terms of the provisions of
Canara Bank Service Code and service agreement between
the Bank and the employees, an employee is liabie to make
good any loss or damage sustained by the Bank in
consequence of any negligence on his part in the
performance of his duties and the workman vide his letter
dated 17-4-2002, admitted to have committed mistake in
respect ol putting the dates in the FDR and after exam ining
the matter, administrative decision was taken by them 10
call upon the workman Shri Fule and Smt. Mala their moicty
of loss caused to the Bank and proportionate amounts
were recovered from Shri Fule and Smt. Mala, who took
retirement under the VRS, but the workman raised the
industrial dispute instead of reimbursing the proportionate
amount of foss caused to the Bank, without anv basis. The

further case by party no. 1 is that the workman had admitted
the lapse on his part, while preparing the FDR and the
payment was made as per the terms of receipt and as such,
it cannot be said that the clerk and the other officials. who
handled the paymentof the deposited amount did not point
out the error in the receipt and the payment of the proceeds
of the flxed deposit on 31-8-2000 cannot be treated that the
amount was with the bank for 15 davs. for the reason that
once the proceeds of the FDR were paid by the five DDs
on 30-8-2000, it was to be deemed that pavment was made
on 30-8-2000, irrespective of the date of the encashimient of
the DDs by the depositor in question and as such. the
submission that the flxed deposit in question was held for
{5 davs by the Bank cannot be accepted and having
committed a mistake, the workman cannot claim the VIDC
should have refunded the interest amount and such claim
of the workman is incorrect and unreasenable. as because,
once the defect in any FDR is not rectified before its
maturity, the payment of the same cannot be legally
stopped, as the contract was concluded and the relief us
claimed by the workman cannot be granted. as the lapse on
the part of the workman is obvious and he has admitted the
lapse on his part while preparing the fixed deposit in
question.

4. In support of their claim. the union has examined
the workman as a witness. The workman in his examination-
in-chief, which is on affidavit, has stated that vide letter
dated (4-3-2001 the party no.| auributed the lapse of
paymentofexcess interest of Rs.1,00.356 10 VIDC to him
and that he was required to reimburse the Bank the
proportionate amount of Rs. 33.452. being one third 6f the
total amount payable and the order of reimbursement of
proportionate amount of Rs. 33,452 was passed against
him without affording him reasonable oppuortunity 1o
defend himself and as such, he raised the industrial
dispute before the Regional Labour Commissioner. In his
cross-examination, the workman has admitted that on
16-8-2000 he was working as a clerk in Canara Bank., Sadar
Bazar, Nagpur and he prepared FDDR no. 3316°A for the
fixed deposit made by VIDC for an amount of Rs. 4.4:4.00.000
and the fixed deposit was made for 15 dav s and as the fixed
deposit was made on 16-8-2000 (or 15 davs. the date of
maturity of the same should have been 31-8-2000. but he
mentioned the date of matarity in the said FDR as
30-8-2000 and bank was not paving any interest, on
premature withdrawal of FDR of 13 davs 1 the depositor
and from the date of the issue of the demand drafis by the
Bank. it is presumed that payment has already been made
and necessary entries are made in the registers and fedgers
of the Bank in that regard on the date of the issuance of the
demand drafts. The workman has further admitted that on
30-8-2000. interest of Rs. 1.00.356 was paid to VIDC and
VIDC was not entitled 1o receive any interest as the period
of fixed deposit was for 14 days and Bank has alreads
recovered a sum of Rs. 33.452 cach from Shri FFule and
Smt. Mala. The workman has further admitted that Bank
had considered the representation made by him and
thereafter passed orders for recovery of Rs. 33.452 from
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himjand the contents of para 4 of his affidavit that order of
reimbursement of proportionate amount of Rs. 33,452 has
bech passed against him without affording a reasonable
opportunity to defend himse!lfis mot correct.

' . No oral evidence was adduced by party no. 1.

} 6. At the time of argument, it was submitted by the
Iealilned advocate for the workman that though the five
derhand drafts were givenon 30-8-2000 to VIDC, it is clear
frofn the materials on record that the actual payment was
effected through clearing and book adjustment in the
account of the Bank with the RBI on 31-8-2000 and in effect,
from 16-8-2000to 31-8-2000, the Canara Bank enjoyed the
ampount for full 15 days and parted with the same on 16th
daly and therefore the order for recovery of the
prgportionate amount of Rs. 33,452 from the workman is
ill¢gal and the order is required to be quashed and set
asikde.

7. Per contra, it was submitted by the learned
advocate for the party no. 1 that the workman while
preparing the FDR for Rs. 4,44 crores in favour of VIDC on
16-8-2000, mentioned the date of maturity as 30-8-2000
inbtead of 31-8-2000 and since the flxed deposit was kept
for 14 days, the VIDC was not entitled for any interest on
thg FDR as 30-8-2000 but a sum of Rs. 1,00,356 was paid to
VIDC on 30-8-2000 and thereby, the bank incurred a loss
of Rs. 1,00,356 and an amount of Rs. 33,456 each had been
recovered from Shri Fule, the then Manager and Smt. Mala,
who had signed the FDR as per circular no. 15/2000 dated
8/2-2000 (M-11) and the Bank is entitled to recover the loss

fiom the concerned employees, if not reimbursed by the

cpstomer and the Bank had written a letter on 13-2-2001 to’

VIDC for return of Rs. | ,00,356, but VIDC by letter dated
115-1-2001, {M-111) refused to refond the said amount and
the workman has admitted the lapse committed by him in
freparing the FDR and that due to mentioning the date of
the maturity as 30-8-2000 by him, instead of 3 1-8-2000,
t*ank sustained loss of Rs. 1,00,356 and that the Bank after
gonsidering the representation, passed the order for
fecovery of the proportionate amount of Rs, 33,452 and as
quch, the workman is not entitled to any relief.

8. Perused the record including the evidence adduced
by the partics. After going through the materials on record
including the evidence of the workman, it is found that
there is no force in the contention raised by the learned
hdvocate for the workman that though the five demand
Wrafts were issued on 30-8-2000, the amouni was actually
kebited on 31-8-2000, so it can be held that the amount of
Rs. 4.44 crores was with the Bank for 15 days, as because
iin his examination-in-chief, the workman has not whispered
ia single word about the same. On the other hand, in his
icross-examination, the workman has categorically admitted
ithat in fact on 30-8-2000, interest of Rs, 1,00,356 was paid
1o VIDC. though VIDC was not entitled to receive any

{interest. as the period of fixed deposit was for 14 days and
‘after considering his representation, Bank passed the
: order of recovery of Rs. 33,452 from him.

The workman in the statement of claim andsoalso in
his evidence has admitted that he mentioned the date of
maturity on the FDR as 30-8-2000 instead on 31-8-2000. So,
it is clear that the workman was responsible alongwith
Shri ‘Fule and Smt. Mala for the loss of Rs. 1,00,356
sustained by the Bank and the workman is liable to
reimburse the proportionate loss ameunting to Rs. 33,452
and the order passed by the party no. | for recovering of
the said amount is in accordance with the provisions of the
Bank. Hence, it is ordered:

ORDER

The Management of Canara Bank through the
Assistant General Manager, Staff Selection (Workman)
Mumbai North Circle Office, Mumbai is justified in
proposing recovery of Rs. 13,452 from the salary of the
workman Shri M.N. Bangale, Clerk employed at Sadar Bazar,
Nagpur Branch, Nagpur. The workman is not entitled to
any relief.

1. P.CHAND. Presiding Officer
7 faeett, 23 IR, 2012

TN, 2649, afenfiraR faawz Afufm, 1947 (1947
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TR P 20-7-2012 Tl WG T A |

(G, TE-12012/8/2008 37§ 3R (F-11)]
it T, sram

New Dethi, the 23rd July, 2012

S.0. 2649.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No.CGIT/
NGP/ 09/2008) of the Central Government Industrial Tribunal/
Labour Court, Nagpur now as shown in the Annexure in
the Industrial Dispute between the employers in refation
to the management of Central Bank of India and their
workman, which was received by the Central Government

..on 20-7-2012.

[No. L-12012/8/2008-IR (B-11)]
SHEESH RAM, Section Otficer
ANNEXURE

BEFORE SHRI J. P. CHAND, PRESIDING OFFICER,
COGIT-CUM-LABOUR COURT, NAGPUR

Case No.CGIT/NGP/09/2008 Date ; 1-6-2012
Party No. |

The Assistant General Manager,
Central Bank of India,

Zonal Office, Marg, Victoria Building,
Kamptee Road, Nagpur.

b W 3 pA LR & 8- Hhvy
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Versus
Party No. 2

Shri Govinda Vithoba Patansawangikar
R/o In front of Dayanand Park,

- Maharshi Dayanand Nagar, Plot no. 1601,
Nagpur-440017

AWARD
(Dated : IstJune, 2012)

In exercise of the powers conferred by clause (d) of
sub-section (1) and sub-section 2(A) of section 10 of
Industrial Disputes Act, 1947 (14 of 1947) (“the Act” in
short), the Central Government has referred the industrial
dispute between the employers, in relation to the
management of Central Bank of India and their workman,
Shri Govinda Patansawangikar, for adjudication, as per letter
No. L-12012/8/2008-IR (B-I1) dated 19-3-2008, with the
following schedule:—

“Whether the action of the management in relation
to Central Bank of India, Zonal Office, Nagpur in
dismissing the services vide order dated 30-9-2006
of Shri Govinda Vithoba Patansawangikar, Ex. CTO,
Ukni Branch of the Bank (without giving any notice
and post termination dues) on the ground of serious
misconduct is legal and justified ? If not, what relief
the workman is entitled ?

2. On receipt of the reference, parties were noticed to
file their respective statement of claim and written statement,
in response to which, the workman, Shri Govinda Vithoba
Patansawangikar, (‘“‘the workman” in short) filed the
statement of claim and the management of Central Bank of
India (**party no. 1" in short) filed the written statement.

The case of the workman is that party no. | is a
Nationalized Bank and the service conditions of the
employees of the Bank are govemned by Sastry Award and
Desai Award and Bi-partite Settlements signed at National
level between the Management and unions and he Jjoined
the services of the party no. 1 in the sub-ordinate cadre
w.e.f. 24-10-1983 and even though, his academic
qualification was up to 8th standard, because of the sincere
services rendered by him, he came to be promoted to clerical
cadre w.e.l. July 2000 and he was transferred to CTO at
Ukni Branch in tuly, 2005 and while he was working at Ukni
Branch, he was suspended vide order dated
3-11-2005, on the allegations of committing misconduct,
while working as a clerk at Mahada branch and on
28-11-2005, a charge sheet containing as many as three
charges under clause 19.5(j) of the Bi-partite Settlement
was served on him and consequently, a departinental
enquiry was ordered by the Disciplinary Authority and
Shri A.B. Shastri was appointed as the enquiry officer, who
conducted the enquiry and submitted- his findings to the
Disciplinary Authority on 27-5-2006, hoiding all the three
charges to have been proved against him and on the basis

2891 Gl/12—14

of such findings, the Disciplinary Authority vide order dated
30-9-2006, awarded the punishment of dismissal from service
without any notice for the first two charges and stoppage
of two increments for one year for the third charge and in
view of such order, he was dismissed from service w.e.[.
30-9-2006 and he preferred an appeal against the order of
punishment before the Appellate Authority on 11-11-2006,
but his appeal was dismissed by order dated | 1-6-2007 by
the Appellate Authority.

It is further pleaded by the workman that as his
educational qualification is 7th standard, he was having
no knowledge of English language and the charge sheet
as well as all the proceedings of the enquiry were in English
and the enquiry was also conducted in English language
ana party no.l committed error in not conducting, the
disciplinary proceedings in Hindi or Marathi language, and
due to the same, he could not follow the meanings of the
words used in the enquiry and its implications and on that
ground alone, the entire departmentat enquiry was vitiated
and the enquiry came to be conducted without appointment
of defence representative for one reason or the other and it
Wwas necessary on the part of the enquiry officer to give full
and adequate opportunity to him to bring the defence
representative, but the same was-not done and the
procedure adopted by the enquiry officer in conducting
the departmental enquiry was not fair and correct and no
list of documents and documents were given to him well in
advance and the enquiry officer made undue haste in
conducting the proceedings and recorded the statements
of the witnesses of the management on the same day of
giving documents and by such act, proper opportunity
was not given to him to study the documents before
recording of oral evidence and sufficientlime was also not
given to him to adduce evidence in his defence, after closure
of the evidence from the side of the management and the
enquiry came to be completed rather hastily and the account
holders whose reference was made in the charge sheet
were not examined in the enquiry and even written
complaint of the said account holders were not produced
in the enquiry. v

The further case of the workman is that the findings
of the enquiry officer are not based on the evidence on
record and the reasons assigned by him fo hold the charges
to have been proved are not justified and the enquiry officer
made a farce of conducting the enquin' and received the
findings in a most mechanical manner and as such. the
enquiry is not fair and the findings of the enquiry officer
are perverse and before awarding the punishment, his
past records were not considered and the punishment
awarded is shockinglv disproportionate. The workman has
prayed to set aside the order of punishment dated
30-9-2006 and to reinstate him in service with fubl back
wages and consequential benefits.

3. The party no. 1 in its written statement has picaded
inter-alia that the workman initially joined the services of
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thé Bank on 24-10-1983 as a sub-staffand as per the policy
ofl the Bank and taking into consideration the various
faftors and particularly the seniority and length of service
of the workman, he was promoted to clerk cadre in July,
2000 and he was transferred to Ukni Branch in July, 2005
id while the workman was working at Ukni Branch, he
whs suspended vide order dated 3-11-2005 for specific
cHarges of misconduct levelled against him, pertaining to
his tenure at Mohda Branch and he was charge shected on
2$-11-2005 for specific charges of misconduct and the
charges of misconduct against the workman were quite
sd:rious including the allegations of misappropriation of
h amount and subsequently, the Disciplinary Authority
:tiered the departmental enquiry and one Shri A.B. Shastri
was appointed as the enquiry officer and the workman
phrticipated throughout and the enquiry was fair and ail
réasonable opportunities were given to the workman in the
cbquiry to defend himself and prove his innocence and
phinciples of natural justice were followed in letter and spirit
during the enquiry and the enquiry officer finally submitted
s findings to the Disciplinary Authority on 27-5-2006,
Eiding the charges levelled against the workman to have
een duly proved in the enquiry and on the basis of the
enquiry report, the Diciplinary Authority eventually
dismissed the workman from the service of the Bank without
Hotice, by way of punishment, by order dated
30-9-2006 and. the allegation as made in the statement of
dlaim that the workman was not having any knowledge in
English language is not true and the sub-staff cadre, who
dame to be promoted to clerical cadre like the workman
Ijave working knowledge of Banking business in English
language and the workman is not an exception to the same
4nd such plea is nothing but an attempt by the workman to
¢over up his own wrong and the enquiry officer did not
¢ommit any error in not conducting the disciplinary enquiry
proceedings in Hindi or Marathi language and the workman
participated in the enquiry without raising any grievance
whatsoever that he was not able to understand the
broceedings in English language and the proceedings
should be recorded in Hindi or Marathi and it is therefore
pot open to him, at this stage, to raise such objection and
the workman was allowed sufficient time to engage a
Kefence representative of his own choice and the enguiry
fficer adjourned the enquiry twice for the same, but for
the reasons best known to the workman, he failed to
iappoint a representative of his choice and thercfore, it is
inot open for the workman to tum around and allege at this
:stage that he could not understand the proceedings written
‘in English and the same is nothing but a lame excuse to put
forth by the workman to gain sympathy and that too, by
-way of an aflerthought, to cover up his own wrong and no
.grievance was raised by the workman during the enquiry
‘as regard the decision of the enquiry officer to record the
statement of the witnesses for the management and the
!wcrkman has failed to makeout a case that any prejudice
' was caused to him and after recording of the evidence of

the witness of the management, sufficient opportunity was
given to the workman to adduce evidence in rebuttal and
the enquiry was not conducted and completed in a haste
and the workman had admitted the genuineness of all the
documents produced on record by the management and
the findings of the enquiry officer arc very much in tune
with the record of the enquiry, oral and documentary
evidence and all other relevant factors and the findings are
proper and well reasoned and based on cvidence on record
and the same are not perverse and the punishment imposed
is not shockingly disproportionate and the workman
committed fraud and was guilty of misappropriation and
the Bank management lost confidence on the workman
and he came to dismissed after taking into consideration
all the aggravating and extenuating circumstances of the
case and he is not entitled to any reliel,

4. As this is a case of dismissal of the workman from
services, after holding a departmental cnquiry, the validity
of the departmental enquiry was laken as a preliminary
issue for consideration and by order dated 15-12-2011, the
departmental enquiry conducted against the workman was
held to be legal, proper and in accordancc with the principies
of natural justice.

5. At the time of argument, it was submitted by the
learned advocate for the workman that two charges were
jeveled against the workman on a singlc ground and as
such, the charge sheet submitted against the workman was
illegal. It was further submiited that the findings of the
enquiry officer are perverse and the reasons given by the
enquiry officer are not based on the evidence on record
and a mere formality of enquiry was done and no complaint
was lodged against the workman and the complainant was
also not examined in the enguiry and the previous record
of the workman was not considered betore imposition of
the punishment and the punishment imposed against the
workman is shockingly disproportionate to the charges
leveled against the workman. The learned advocate for the
workman made an alternative argument that the punishment
of dismissal from services be converted to one of
compulsory retirement, so that the workman will get some
retirement benefit in his old age.

6. Per contra, it was submitted by the icarned
advocate for the party no.l that 3 charges were leveled
against the workman and the charges have been proved
against the workman in a properly conducted depurtmental
enguiry and the workman did not adduce any rebuttal
evidence in the enquiry in support of his defence and the
findings of the enquiry officer arc bascd on cvidence
adduced in the enquiry and charge of misappropriation of
money has been proved against the workman, which is
very serious in nature and the workman deposited the
amount 1o cover his misconduct and Bank has lost
confidence in the workman and the punishment is not
shockingly disproportionate, so as to call for interference
and the punishment cannot be converted to one of
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compulsory retirement as the same will amount to showing
of misplaced sympathy, which is not permissible.

7. Before taking into consideration the merit of the
submissions made by the learned advocate for the
workman, | think it proper to mention about the settied
principles regarding the jurisdiction of the Tribunal to
intetfere with the findings and punishment in disciplinary
matters and the standard of proofrequired in a disciplinary
proceeding.

It is well settled that in a disciplinary proceeding, the
standard of proof required is that of preponderance of
probability and not proof beyond reasonable doubt like in
a criminal trial and where there are some relevant materials
which the authority has accepted and which materials may
reasonably support the conclusion that the officer is guilty,
it is not the function of the Tribunal to review the materials
and if the enquiry has been properly held, the question of
adequacy or reliability of evidence cannot be canvassed
before the Tribunal.

1t is also well settled that the jurisdiction of the
Tribunal to interfere with the disciplinary matters for
punishment cannot be equated with an appeliate jurisdiction
and the Tribunal cannot interfere with the findings of the
enquiry officer or competent authority, where they are not
arbitrary or utterly perverse and the power to impose
penalty on a delinquent officer is conferred on the
competent authority either by an act of legislature or rules
made under the provision of Article 309 of the Constitution
and if there has been an enquiry consistent with the Rules
and in accordance with the principles of natural justice,
what punishment would meet the ends of justice is a
matter exclusively within the jurisdiction of competent
authority and if the penalty can be lawfully imposed and is
imposed on the proved misconduct, the Tribunal has no
power to substitute its own discretion for that of the
authority.

8. Now, the present case in hand is to be considered
with the touch stone of the settled principles as mentioned
above.

On perusal of the record of the departmental enquiry,
it is found that management examined two witnesses
namely, Shri S.V. Patki, Head Cashier, Mohada Branch .and
Shri C.V. Rao, the Asst. Manager, Mohada Branch, and
produced documents M.Ex-] ta 15 in the departmental
enquiry. The workman admitted the genuineness if the
documents produced by the management and did not cross-
examine the witnesses examined on behalf of the
management. The workman did not adduce any evidence
in his defence. It is found that the enquiry officer has dealt
with the charges chronologically and has assessed the
evidence on record of the departmentai enquiry in a rational
manner in arriving at the findings. He has also assigned
cogent reasons in support of the findings. Hence, the
findings of the enquiry officer cannot be said to be

perverse. Hence, there is no force in the conténtion raised
by the learned advocate for the workman in that regard.

9. On perusal of the charge sheet, it is found that
three charges had been levelled against the workman for
committing various misconducts by the workman. There is
no illegality in leveling different charges when the act
committed by an employee comes under different head of
charges. Hence, I find no force in the contention raised by
the learned advocate for the workman that the charge sheet
was illegal as two charges were levelled against the
workman for a single ground.

10. So far the contention raised regarding non-
consideration of the past service record of the. workman
before imposing the punishment is concerned it is well
settled that in case of proved misappropriation there is no
question of considering the past record. It is the discretion
of the employer to consider the same in appropriate cases
and the Labour Court or Tribunal cannot substitute the
penalty Imposed by the employer on that ground.

11. So far the proportionality of the punishment is
concerned it is found that serious misconducts including

- misappropriation of money have been proved against the

workman in a properly conducted departmental enquiry.

The workman as a Bank officer held a position of
trust, where honesty and integrity are in built requirement
of functioning of the Bank. So it would not be proper to
deal with the matter leniently. The workman committed the
misconduct for his personal ends and against the interest
of the Bank and the depositors. Hence, the punishment of
dismissal from services imposed against the workman
cannot be said to be disproportionate to the proved grave
misconducts or shockingly disproportionate.

So far the alternative submission made by the icamed
advocate for the workman to convert the punishment of
dismissal to one of compulsory retirement is concerned it
is to be mentioned here that the scope of judicial review in
such a case is very limited. Sympathy or generosity as a
factor is impermissible. Loss of confidence is the primary
factor. In the instant case, the workman was found guilty
of misappropriating the Bank's funds. There was nothing
wrong it the Bank losing confidence or faith in such an’
employee and awarding punishment of dismissal. In such
a case, there is no place for generosity or misplaced
sympathy and to interfere with the quantum of punishment
imposed by the Disciplinary Authority. Hence, it is ordered:—

ORDER

The action of the management in relation to Central
Bank of India, Zonal Office, Nagpur in dismissing the
services vide order dated 30-9-2006 of Shri Govinda Vithoba
Patansawangikar, Ex. CTQ, Ukni Branch of the Bank on the
ground of serious misconduct is legal and justified. The
workman is not entitled to any relief.

J. P.CHAND, Presiding Officer
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New Delhi, the 23rd July, 2012

S. 0. 2680,—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Golemment hereby publishes the Award (Ref. No. 58/
1990) of the Central Government Industrial Tribunal-cum-
Labour Court, Bangalore now as shown in the Annexure
in the Industrial Dispute between the employers in relation
to the management of Corporation Bank and their workman,
whiic_h was received by the Central Government
on 20-7-2012.

[No. 1-12012/211/90-1R (B-I})]
SHEESH RAM, Section Officer
ANNEXURE

BEFORE THECENTRALGOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT

Dated : 15th June 2012
Pii-mnt : Shri S. N. NAVALGUND, Presiding Officer
C.R.No. 58/1990
IPARTY

Sh}i B. Umesh Rao,
C/¢.Shri Shambu Namboodiri,
Advocate, Sullia-574239

D.KK. District

ITPARTY

Thie Chairman,

Carporation Bank, Head Office,
Mangalore- 575 001

AWARD

1. The Central Government by exercising the powers
cofnferred by clause {d) of sub-section(1) and sub-section
24 of Section 10 of the Industrial Disputes Act, 1947(14 of
1947) has referred this dispute vide order No.L-12012/211/
90-1R-B(I1) dated 16-10-1990 for adjudication on the
following Schedule:

SCHEDULE

“Whether the action of the management of
Corporation Bank in terminating the services of
Shri B. Umesh Rao, Janata Deposit Collector w.e.f.
28-4-1988 is justified? If not to what relief the said
workman is entitled to?”

2. My Learned Predecessor after securing the
presence of both the parties and receiving their pleadings
and the evidence, after hearing the arguments by his award
dated 29-11-2002 had disposed off the reference in the
following terms. “The reference is allowed. The
management is directed to regularize the services of the
first party keeping in mind the direction of the Hon'ble
Supreme Court of India in the decision reported in 2001
AIR SCW 749.” When this award was challenged by the

'second party before the Hon'ble High Court of Karnataka

in Writ Petition No.4285/05(L-TER), the Hon'ble High Court
by order dated 6-12-2007 quashed the said award and
remanded the reference for fresh disposal in accordance
with law after providing opportunity to both the parties
further ordering the second party to reinstate the first party
in terms of the law laid down by the Supreme Court in 2001
AIR SCW 749 within four weeks from the date of order and
it would be subject to the result in the Reference before the
tribunal. After the above order in the writ petition the
reference was taken in its original number and after securing
the presence of the parties and advocates once again the
arguments addressed by the learned advocates of both
sides were heard.

2. Previously my Learned Predécessor while passing
the award dated 29-11-2002 without referring to the
evidence led by both. the sides while observing that a
Pigmy agent in view of the decision of the Hon'ble Supreme
Court reported in 2001 AIR SCW being a workman, no
enquiry was being held before terminating his services as
per the mandatory provisions of Industriat Dispute Act by
issuing a charge sheet and that the evidence of MW1 and
the documents relied by the management is not sufficient
to say that the enquiry is properly conducted against the
workman before he was terminated had allowed the
reference directing to regularize his services keeping in
mind the direction of the Hon'ble Supreme Court of India in
the decision reported in 2001 AIR SCW 749. Whereas the
Hon'ble High Court of Karnataka in Writ Petition No.4285/
2005 (L-TER) by its order dated 06-12-2007 while observing
that as per the law laid down by the Supreme Court in the
workman of M/s. Firestone Tyre & Rubber Co. of India P.
Ltd., Vs. the Management & Others reported in AIR 1973
Supreme Court 1227 “the mere fact that no enquiry or
defective enquiry has been held by the employer does not
by itself render the dismissal of the workman illegal. The
right of employer to adduce evidence justifying his action
for the first time in such a case is not taken away by the
proviso to Section 11A”, further observing that tribunal
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under the impugned award in one sentence concludes that

the evidence of MW1 is not sufficient to prove that the
first party workman has misappropriated the amount of
customers passed the impugned award which approach is
contrary to law and as such the impugned award is lisble to
be quashed passed the order and thereby it is now
incumbent on the part of this court to refer to the evidence
brought on record by the parties and to give a finding
whether the management i.e. the second party establish
any money of the customers being misappropriated by the
first party.

3. On appreciation of the pleadings, oral and
documentary evidence brought on record by both the sides
I have come to the conclusion the second party having
miserably failed to establish any misappropriation of the
customers money by the first party and allow the reference
confirming the reinstatement of the first party made
pursuant to the order of the Hon'ble High Court of Karnataka
in the Writ Petition for the following reasons:

REASONS .

4. It is asserted in the counter statement filed for the
second party that the Janata Deposit Collector is expected
to render proper account of the Janata Deposit amounts
~ collected by him and to deposit the collection. made by
him on anyone day to the branch at the commencement of
the business hours on the next working day with a
statement of account and the cotresponding counterfoils
signed by the depositors and in that context the first party
was issued with letter by the Manager of the branch.
Thoughthe details of the lapses on the part of the first
party is not mentioned in the counter statement we may
refer to the letter said to have been issued by the branch
manager to the first party which is at Ex.M3 and reads as
under: .

Sub; Colduct, Behaviour, records—explanation
therefore. :

““You are requested to offer our explanation for the
following within 7(seven)days from receipt of his letter.
(1) You have been reporting late on several
occasions,

(@) Your non-submission of lcave note for not
reporting to post Janatha Deposit Collection
Register on 10th October 1987,

(3) Issuing JD receipt to parties before submitting

to this office for verification. Receipt No. 793180 -

for week ending 11th October, 1987 of Shree
Veereshwara T.R. JD A/c.No.183/87 and Receipt
No. 794266 for week ending 4th October, 1987 of
Shree S. Sulaiman Account No. 191/87,

(4) The Janatha Deposit Account holder Shri S.A.
Hameed S/o Shri Abdulla, Mametha Frame

Works, Sullia, U.K holding JD Account No.288/
86 and 283/87 canvassed by you says that he
intended to open for one year and in trust gave
the application duly signed for doing the needful.
Both the application shows for two yéars.

{5) Your advicing Shree S.A. Hameed, that he will
be loosing one percent interest by opening for
one year that also meddling in between when
we were discussing and your utterance that you
will meet him outside and to more out.

(6) Please furnish the gist.of your meet with him
outside the premises.

(7 Shri P. Dinesh Shenoy holding Janatha Deposit
Account No. 122/86 says he is totalty unaware
of the term of deposit which stands canvassed
by you. You have been consulting with him
inside the premises and why you have not
directed him to supervisory staff.

(8) Why we should not conclude that the telegram
in the name of Shri P Dinesh Shenoy is effected
by your self.

(9) The Janatha Deposit Collection Register is not
regular in respect of cards you have held that is
the account number of cards you have held/
holding are not correctly shown in the
Jt. Collection Register.

Please insure timely reply, else will be viewed
seriously. Please acknowledge the receipt of this
letter with date.”

5. Butto substantiate these imputations made against
the first party in the letter of the branch manager neither
the branch manager examined before this court nor any
documentary evidence relating to them are produced to
believe the said imputations. MW1 the only witness on
behalf of the management claims to have worked as Officer,
Sultia branch from 1987 June to 1990 April deposed "that
he know the first party who was the Janata Deposit
Collector. His duties were to collect the amount from the
Depositors and deposit the amount on the next day and
that he was not working properly and that he was not
crediting the amount collected by him that he was not
writing the registers and that there were many complaints
from the customers as such on 22.10.1987 bank issued
notice to him as per Ex.M3. The Regional Manager enquired
the matter and that Ex.M4 is the complaint given by the
9 customers. Ex.MS is the Report of the Regional Manger
and Ex.M6 &M7 are the letters of the bank to the head
office regarding the complaint and letter of Chief Manager,
Disciplinary Cell regarding the attitude of the first party".
It is very clear from the manner in which he/MW1 has

* given evidence that he is the formal witness to get exhibited

Ex.M1 to M8 and he has no personal knowledge. The letter
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of tefmination served on the first party dated 28-04-1988
under the signature of Manager of Sullia branch just states
that ¥in terms of the instructions received from our head
offide vide reference number quoted above, your services
stands terminated with immediate effect from 28-4-1988.
Youiare requested to surrender the identity card issued by
this joffice and Janatha Deposit Cards held with you”
without specifying what is the instructions received from
head office: The letter under reference in the letter is HRD:

PAW-1 :MNG:OR:322/88 dated 25-4-1988 which is also not
produced. In other words the second party failed to bring
on the primary evidence relating to imputations made
against the first party in the letter of the branch manager
issukd to him dated 22-10-1987 the copy of which is at
Ex.M3. In the absence of placing on record the primary
evidence to substantiate the imputations and testify the
relevant officer of the bank, on a format evidence of MW1

whd has already adverted to by me above, just got exhibited
Ex.M1 to M8 which are in the form of correspondence.
Under the circumstances I have arrived at the conclusion
the| bank having miserably failed to establish any
misconduct on the part of the first party or misappropriating
the|customers money. Under the circumstance 1 have no
othbr option except to hold the action of the second party
in terminating the services of Shri B.Umesh Rao, Janatha
Debosit Collector w.e.f 28-4-1988 being unjustified. As
faifly conceded by the learned advocate appearing for the
first party since he was a Pigmy Collector in the event of
his|termination is held not justified, order of reinstatement
made by the Hon'ble High Court has to be confirmed with
continuity of service and no other reliefs could be granted
to him. In the result [ pass the following award:

AWARD

_ The reference is atlowed holding that the action of
th¢ management of Corporation Bank in terminating the
setvices of Shri B. Umesh, Janatha Deposit Collector we.f
28-4-1988 is not justified and that he is entitle for
renstatement with continuity of service. His reinstatement
pursuant to the order of the Hon'ble High Court in the Writ
Patition No. 4285/2005(L-TER) dated 6th December 2007
shall have to be confirmed.

(]Zf}ictated to PA transcribed by her corrected and signed by
me on 15-06-2012)

S. N, NAVALGUND, Presiding Officer

=i feeht, 23 e, 2012
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New Dethi, the 23rd July, 2012

S.0. 2651.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 56/
2008) of the Central Government Industrial Tribunal-cum-
Labour Court No. 1, Dhanbad as shown in the Annexure in
the Industrial Dispute between the management of M/s.
C.C.Lid., PO, Bokaro thermal and their workman, received
by the Central Government on 23-7-201 2.

[No. L-20012/94/2008-IR (CM-D)]
AJEET KUMAR, Section Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL No. |, DHANBAD

In the matter of a reference U/s. 10(1}(d) (2A) of the
Industrial Disputes Act, 1947

Reference No. 56 of 2008

Parties : Employers in relation to the management of
Karo Special Project of M/s. C.C. Ltd.

AND
Their Worimen

Present : Shri H.M. Singh, Presiding Officer

Appearances:

For the Employers Shri D.K. Verma, Advocate
For the Workman Shri R. Ranjan, Advocate
State : Jharkhand Industry : Coal

Dated, the 29th June, 2012
AWARD

By OrderNo. L-20012/94/2008-IR (CM-1} dated
4-11-2008 the Central Government in the Ministry of Labour
has, in exercise of the powers conferred by clause (d) of
sub-section (1) and sub-section (2A) of Section 10 of the
Industrial Disputes Act, 1947, referved the following dispute
for adjudication to this Tribunal :

“(i) Whether the action of the managementof Karo
Special Project of M/s. C.C. Ltd. in denying
regularisation to Smt. Jitni Devi, Ayah (Trainee)
as Ayabh is justified and legal?

(i) Towhatreliefisthe concerned workman entitled
and from what date?”

PR,
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2. The case of the concerned workman is that she
was appointed as Ayah by letter dated 18/23.3-1991
against permanent vacancy and against permanent nature
of job. As per appointment letter the concerned workman
was to remain on probation for a period of six months.
She completed probation period of six months and as
per terms of appointment she was entitled for regular
status of an Ayah and corresponding pay scale of an
Ayah as per NCWA. The concemned workman has been
working as Ayah since the date of appointment till today
and has put in continuous service still then the
management is not paying her regular pay scale. As per
provision of Standing Order and NCWA she is entitled
to regular post of Ayah and pay scale. The concemed
workman and the union represented before the
management serveral times for her regular pay scale of
an Ayah i.e. regularisation in the post of Ayah but till
today without any effect. Seeing no other alternative an
industrial disptue was raised before the A.L.C. Q)
Hazaribagh, which ended in failure due to adamant attitude

of the management. Thereafter, this dispute has been .

referred to this Tribunal for adjudication by the
appropriate Government. The action of the management
of not regularising to Smt. Jitni Devi as Ayah and not
paying regular pay scale of an Ayah was illegal and
unjustified.

In such circumstances it has been prayed that the
Hon’ble Tribunal be pleased to pass an award by directing
the management to regularise the concerned workman as
Ayah and to pay regular pay scale of Grade-H atleast
w.e.f. 24-6-91 with all arrears of wages and consequential
attendant benefiis.

3. The case of the management is that the concerned
workman was appointed as a Trainee in Category-1 and
after completion of training she was regularised as
Category-1.worker. She was initially posted at Bokaro
Colliery Hospital and later on she was transferred to
Karo Special project/Konar A.A. Dispensary and joined
there w.e.f. 4-1-93 ad since then she is working at Karo
Special Project Dispensary. Karo Special Project has only
dispensary without any bed and there is no requirement
of Ayah. As such, the company has not approved amy
sanctioned post for Ayah at Karo Special Project
Dispensary. There is a cadre scheme for para-medical
staff, ward-boy/mid-wife/Ava. The promotion of ward-
boy/Aya/Mid-wife in the post of techncial and
Supervisory Grade ‘H’ is being done according to
recommendation of D.P.C. The seniority for the above
post is maintained hospital/unit-wise. Since there is no
requirement in T&S Grade ‘H’ at Karo Special Project
Dispensary there is no post santioned in T&S Grade ‘H’.
The demand of the union for regularisation of Aya in
T&S Grade “H’ is neither legal nor justified.

It has been prayed that the Hon'ble Tribunal be
pleased to hold that the action of the management is

legal and justified and the concerned workman is not
entitled to any relef.

4. Both the parties have filed their respective
rejoinders admitting and denying the contents of some
of the paragrahs of each other’s written statement.

5. The management produced MW-1, Fendrik Rogal
Toppo.

The concerned workman produced herself as
WW-1 (Jitni Devi) and proved documents as Exts.
W-1 to W-4.

6. Main argument advanced on behalf of the
concerned workman is that she has been working as
Ayah, but the management is not regularising here as
Ayah. She was appointed vide letter dated 18/23-3-91 in
permanent vacancy and remained on probation for a
period of six months. She has completed the probation
period and she is continuing in service as per the terms
of appointment but the management is not paying the
regular pay scale of Ayah. She is entitled to be regularised
as Ayah and payment of wages accordingly as per
provision of Standing Orders and NCWA.

In this respect the management argued that the
concerned workman was appointed as Trainee Cat,
worker and would be regularised after completion of
training as Cat. | worker. She was posted at first at
Bokaro Colliery Hospital and thercafter transferred to
Karo Special Dispensary with effect from 4-1-93 and
since then she is working there. In Karo Special Project
there is no requirement of Ayah. As per Cadre Scheme
for promotion of para medical staff, ward boy/midwifc
and Aya have been put in Technical Grade ‘I for which
D.P.C. is done So, the demand of the concerned workman
is not justified.

7. On behalf of the concemed workman appointment
letter dated 18-3-91 (Ext. W-1); pay slip for the month
of December, 2008 (Ext. W-2); pay slip for the month of
January 2010 (Ext. W-3); pay slip for the month of
December, 2009 (Ext. W-4) have been filed,

It has been argued that she worked for more than
20 years. She was to be paid Cat. | wages only for the
period of probation and after completion of probation
period she was to be regularised as regular Ayah and
to be.put in Grade ‘N’ which is the initial grade of Ayah.
It has also been argued that she is cntitled to be pul
in T&S Grade ‘G’ and Grade ‘F* respectively afier the
completion of 8 years i.e. in Grade *G' from 1-1-99 and
Grade ‘F’ from 1-1-2007 as service linked up-gradation
(SLU) and demanded payment accordingly in T&S Grade
‘H’, *G” and ‘F’ as per provision of NCWAs. There is
no cross-examination by the management on the works
she does in the dispensary.
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 In this repect the managements witness MW-1
contradicted his own statement when he said in his
crosf-examination that there is bed in K.S.P. Phase-1I to
exanhine patient, He also said that as per NCWA there
is ptst of Aya in the dispensary. He also stated ‘1 do
not know what is the duties of Aya. I do not supervise
the job of Aya. I do not know the reason for not giving
here regularisation. There is no sanctioned post of Aya

at Grade-11. 1 have no document to show that there is -

no sanction for the post of Aya in K.S.P. dispensary. The
admiitted position comes that the concerned workman
has jbeen working as Aya from very beginning and there
is no reason why she is not being regularised as Aya
and|so the action of the management in not regularising
the kconcerned workman as Aya is unjustified and illegal.
Moteover, MW-1 admitted that Ayas have been kept in
T&S Grade ‘H’ of NCWA. NCWA-VI] came into effect
with effect from 1-7-1996 for five years upto 30-6-2001
accprding to this agreement, as per para 2.11.1 any
wotkman working on surface remains in one category or
gralde for eight years will be upgraded to higher category
or grade and as such she is entitled to upgradation to
T&S Grade ‘G’ with effect from 1-1-2000 and payment
acqordingly. Similarly NCWA-VII came into force from
1-7-2001 and the above provision remains. As such she
is further entitled to upgradation to another higher grade
in T&S Grade ‘F’ from 1-1-2008 and payment accordingly.

In the respect the management argued that the
copcerned workman was appointed and regularised as
Category-1 Mazdoor. According to the cadre scheme for
para medical staff, the qualification of Aya is must be
litprate, have aptitude for the job. The mode of promotion
in' the post of Technical and Supervisory Grade ‘H’
Citegory-1 Aya can be promoted only on sanction and
vdcant post through D.P.C.

When no D.P.C. was done that is not fault on the
pan of the concerned workman, so she is entitled to get
promotion as per NCWA-VI and NCWA-VIL.

" Considering the above facts and circumstances, it
shows that when pay slip has been issued designating
hére as Aya, therefore she is entitled to regularised as
Aya and wages accordingly.

~ Management’s witness MW-1 has already stated
that it is not fact that she was appointed as apprentice.
I' do 'not supervise the job of Aya. 1 do not know the
rgason for not being given her regularisation. He does
riot have any document to show that there is no sanction
for the post of Aya in K.S.P. dispensary.

All these show that the management arbitrarily is
Hot given wages and promotion to the concerned
workman as Aya.

8. In the result, 1 hold that the action of the
management of Karo Special Project of M/s. CCL in

denying regularisation to Smt. Jitni Devi, Aya (Trainec)
as Aya is not justified and legal. Hence, she is entitled
for regularisation as Aya and payment of wages
accordingly to T&S Grade ‘W’ ‘G’ and °F as per provisions
of NCWA-VI and NCWA-VII with effect from January,
1992, 1-1-2000 and 1-7-2006 respectively with difference
of wages of the above grades. The management is
directed to implement the award within two months from
the date of publication of the award in the Gazette of India.

This is my award.
H.M. SINGH, Presiding Officer
= feeett, 23 qond, 2012
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§.0.2652.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. CGIT-
1/27 of 2007) of the Central Government Industrial Tribunal-
cum-Labour Court-1, Mumbai now as shown in the
Annexure in the Industrial Dispute between the employers
in relation to the management of Union Bank of India and
their workman, which was received by the Central
Govermnment on 20-7-2012.

[Ne.L-12011/1 26/2006-IR.(B-11)]
SHEESH RAM, Section Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL NO. 1, MUMBAI

Present : Justice G. S. SARRAF, Presiding Officer
Reference No. CGIT-1/27 O 2007

Parties : Employers in relation to the management of Union

Bank of India
And
Their workman
Appearances :
For the Management : Shri Sunil Prakash,

Management Representative
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affidavit of Padma Nee_!gkanwn who has been cross-
examined by representative of the Union.

6. Heard Shri V.H.Bhadha on behalf of the Union
and Shri Sunil Prakash representative of the Bank,

* 7. The name of the concerned workman Mrs. EM.
Daruwala is not there in the schedule. The name of
Mrs.F.M.Daruwala is also not mentioned in the statement
of claim filed by the Union,

* * 8. Mrs.EM. Daruwala took voluntary retirement
from the service of the Bank in January 2001 whereas the
demand has been raised in May 2003. In my opinion an
employee who has opted for voluntary retirement is not
entitled to claim the status of workman for the purpose of
Section 2(s) of the Act and raise an industrial dispute more
than two years after the retirement. A plain reading of Section
2(s) of the Act indicates that a retired person is not intended
to be included in the definition of workman and more so
when he or she has received all benefits under the voluntary
retirement scheme.

9. Mrs.F.M.Daruwala is nowhere in the picture. She
has neither filed statement of claim nor has appeared as a
witness. She has not given any authority to anyone to
raise an industrial dispute on her behaif. V.H.Bhadha,
General Secretary of the Union has admitted in cross-
examination that Mrs.F.M.Daruwala is not amember of the
Union. How the Union can raise a dispute on behalf of a
person who is not a member of it?

10. It is thus clear from the above discussion that the
demand raised on behalf of Mrs. F.M. Daruwala is not at all
tenable in law.

11. As regards the merits of the matter the Bank's
witness Padma Neelakantan has stated in her cross-
examination ,

“The persons who were appointed temporarily on
the post of Computer Operators were given officiating
pay and not special pay for the period they were
appointed on the post. This is not correct that
officiating allowance/pay is part of salary for the
purpose of superannuation benefits”.

It is clear from the above statement that officiating
pay given to those appointed temporarily on the post of
Computer Operators was not a special pay and, therefore,
officiating allowance/pay was not part of salary for the
purpose of superannuation benefits,

12. In view of the above discussion I have come to
the conclusion that the workman concerned is not entitled
to anyrelief. ) '

~ Award is passed accordingly.
Justice GS. SARRAF, Presiding Officer
7§ feeett, 23 Yo, 2012
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New Dethi, the 23zd July, 2012

8.0. 2653.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No.68/2006)
of the Central Government Industrial Tribunal-cum-Labour
Court-1, Dhanbad now as shown in the Annexure in the
Industrial Dispute between the employers in relation to
the management of Punjab National Bank and their workman
which was received by the Central Government on
20-7-2012.

[No. L-1201 1/9/2006-IR (B-1I)j
SHEESH RAM, Section Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNALNO., 1

DHANBAD

In the matter of a reference U/s. 10(1)(d)(2A) of the
Industrial Disputes Act, 1947

Reference No. 68 of 2006

Parties : Employers in relatin to the management of
Punjab National Bank

and
A Their Workmen
Present : Shri H.M. Singh, Presiding Officer
Appearances:
For the Employers : ShriU K. Jha,
Sr. Manager, Bhagalpur

For the Workman : Shri B. Prasad, Authorised

. Representative.
State : Bihar : Industry : Bank

Dated, the 1-6-2012
AWARD

By Order No. L-1201 1/9/2006-1R (B-II) dated 14-6-
2006 the Central Government in the Ministry of Labour
has, in exercise of the powers conferred by clause (d) of
sub-sec. (1) and sub-sec. (2A) of Sec. 10 of the 1.D. Act,
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et

For Union Bank of India : Shri VH. Bhadha,
Employees Union, Pune  Gen. Secretary of the Union

Statg : Maharashtra
Mumnbai, dated the 13th day of June, 2012.
AWARD

1. This is a reference made by the Central Government
in ?ercise of its powers under clause (d) of sub section (1)
and sub-section (2A) of Section 10 of the Industrial

Disbutes Act, 1947 (hereinafter referred to as the Act.) The
terms of reference given in the schedule are as follows:

Whether the action of the management of Union Bank
of India in not taking into consideration the special
pay drawn by the employees for the payment of Ex-
gratia though she was paid as officiating allowance
for performing special duty and amount as special
pay is correct and proper? If not, to what telief the
concerned workman is entitled?

. 2. According to the statement of claim submitted by
Unjion Bank of India Employees Union, Pune (hereinafter
referred to as the Union) the workman covered in this
refcrence was employed with the first party on a permanent
babis in the clerical cadre. As per Staff Circular 4669 dated
7-11-2000 (Annexure ‘A") the Bank must take into account
special pay for calculation of the benefits of ex-gratia in
cape of voluntary retirement. Para2 (B)ofthe Circular clearly
st'?tes that special pay is to be taken into consideration for
cdlculation of ex-gratia. it has, therefore, been prayed that
the first party be directed to pay the dues taking into
cqnsideration the component of special pay as per demand
nétice with interest @ 21%.

- 3. According to the written statement it has nowhere
b{:en stated in the statement of claim that it has been filed
oh behalf of Mrs. M. Daruwala. The claim of the Union that
1ti represents the workman covered in the schedule is false
b'f:cause the schedule does not show the name of the
workman concerned. The Union raised an illegal demand
b@efore the Asstt. Labour Commissioner (Central) on behalf
df Mrs, F.M. Daruwala in May 2003 whereas she had taken
voluntary retirement from the service of the Bank in Jan.
2001 and as such she was not a workman within the meaning
df Section 2(s) of the act and, therefore, the demand of the
\jvorkman does not constitute an industrial dispute under
gection 2(k) of the Act. The Union has not shown whether
it is a registered trade union under the provisions of the
Trade Union Act 1926 and whether the siad registration is
yalid. The Union does not represent all workmen in the
Bank and, therefore, it is not entitled to raise any demand
pn behalf of this workman. The Union ought to have shown

hether V.H. Bhadha who is claiming to be the General
Eecretary of the Union is duly authorised to raise the
Hemand on behalf of the workman. The first party has raised
harious issues in para no. 8 of the written statement.
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According to the written statement the first party offered
voluntary retirement to all its employees in terms of anon-
statutory scheme titled Union Bank of India Voluntary
Retirement Scheme 2000-2001, More than 4000 employees
applied for voluntary retirement under the above scheme
and the employees who were eligibie under the scheme
were granted voluntary retirement from Jan. 2001 onwards.
The consideration for voluntary retirement was psyment
of handsome amount of ex-gratia to the retirees to be
calculated as per clause (b) of the scheme which is as
under:

Amount of Ex-gratia :

An employee seeking voluntary retirement under the
scheme will be entitled to an ex.-gratia amount
mentioned below

60 days salary (Pay plus stagnation increments plus
special pay plus dearness relief) for each completed year
of service or salary for the number of months service left,
whichever is less.

The scheme also provided the mode of and the
manner in which the payment of ex-gratia was to be made
to the retiring employees. Mrs. Daruwalia while working as
clerk in the Zonal Office, Pune was assigned duty of
computer operator w.e.f. 10-7-2000 purely on ad-hoc basis
until further orders at the Pune City Branch in terms of
memorandum no. WZI11:PER:1426:2000 dt. 3-7-2000. It was
clearly mentioned in the memorandum that she would be
paid special allowance of Rs.633 p.m. applicable to the
computer operator from the date she reported at Pune City
Branch and so long she was required by the management
1o work as adhoc computer operator. It was also made clear
to Mrs. Daruwala that the appointment was purely on adhoc
basis and would not confer upon her any right whatsoever
to be absorbed as computer operator on permancnt basis
uniess she was eligible and was found to be suitable in the
aptitude test. Mrs. Daruwalla was not entitled to receive
ex-gratia on the amount drawn by her as a special pay in
terms of the scheme and the clarification issued by General
Manager (P) as she was working on the post on adhoc
basis only and not on a permanent basis. It has, therefore,
been prayed that the reference be decided in favour of the
first party.

4. The Union has filed rejoinder wherein it has
reiterated its stand taken in the statement of claim and has
stated that the written statement has not been filed within
the prescribed time and, therefore, it should be rejected.

5. V. H. Bhadha has examined himself on behaf of
the Union and he has been cross-examined by
representative for the first party. The first party has filed
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1947, referred the following diépute for adjudication to this
Tribunal :

“Whether it is fact that Shri Sanjay Kumar Paswan
was employed by the management of Punjab
National Bank during the period from July, 1989 to
September, 2003? If yes, whether the action-of the
management of Punjab National Bank, Patna in
terminating the services of Shri Sanjay Kumar
Paswan, peon, City Branch, Bhagalpur without
complying Section 25-F of £.D. Act is legal and or
justified? If not, what relief Shri Sanjay Kumar
Paswan is entitled to?”

2. The case of the concerned workman is that he
worked with the Punjab National Bank for the period from
July, 1989 to September, 2003. He used to discharge all the
duties of a peon on the instruction of the Manager, such
as, taking out ledgers/registers from the Almirah and
placing the same on the table/counters; carrying tokem
Book; Scroll Register from Cash Department to Accounts
Department; posting of mails to post office; distribution
of the dak through Peon Book; stitching of currency notes
as per requirement; serving water, tea to the staff members
and customers as per requirement. He used to discharge
him during from 10 A.M. to 6 P.M. He was used to be paid
his wages on monthly basis through vouchers, Initially

he was being paid wages @ Rs. 300 p.m. which was raised

to Rs. 350 p.m,, Rs. 400 p.m., Rs. 1200 p.m. and lastly @
Rs. 1500 p.m. The concerned workman worked with the
management from 1-7-89 to 30-9-2003 uninterruptedly and
on 30-9-03 in the evening the workman was informed that
his services were no longer required. On the following
day when he went to perform his duties he was stopped
from working. The termination of the workman is covered
under Sec. 2(oo) of the LD Act. The management failed to
foliow the condition precedent to retrenchment as per Sec.
25-F ofthe 1.D. Act, 1947.

Under such circumstances, it has been prayed that
the Hon’ble Tribunal be pleased to pass an award by
directing the management to reinstate the concerned
workman with back wages and to regularise his service as
a peon.

3. The case of the management is that there was no
employer-employee relationship between the Bank and
Shri Sanjay Kumar Paswan. Therefore, at no point of time
the concerned workman acquired the status of ‘workman’
as defined in Sec, 2(s) of the I.D. Act, 1947. So, Sri Paswan
not being a workman of the Bank, the present alleged issue
referred for adjudication by the appropriate Govt. cannot
be treated as Industrial Dispute under Sec. 2(k) of the Act.

The concerned workman was not employed/
appointed by Punjab National Bank during the period from
July, 1989 to september, 2003 as a Peon at BO:: Bhagalpur
City and no duty of peon at the Branch was discharged by

him. Since he was not appointed by the Bank manapémént
as a peon so the demand of the concemed person for his
reinstatement in service as peon anid regularisation is not
justified. R

In such circumstances, it has been pra);gd tba_t"thc
Hon’ble Tribunal be pleased to hold that Sri Sanj.., Kumar
Paswan is not entitiled to any relief. -

4. Both the parties have filed ‘their respective'
rejoinders admitting and denying the contents of some of
the paragraphs of each other’s written statement.

5. The concerned workman produced himself as WW-
| (Sanjay Kumar Paswan) and the documents have been
marked as Exts. W-1 series, W-2 series, W-3 and W-4.

The management produced MW-1, Sri Rajesh Kumar
Jha and MW-2, Bibekananda Bagchi.

6. Argument advanced on behalf of the concerned
workman is that he had worked with the management from
1-7-1989 to September, 2003 continuously and he completed
more than 240 days attendance in each calendear year. He
discharged all the duties of a peon from 10A.M. to 6 PM.
at Bhagalpur City Branch of the Bank. His service was
terminated without following the principle of natural justice.

In this respect the management’s witness MW-1 who
stated in his cross-examination that the payment was made
by the Bank to the concerned workman through vouchers
in which the signatures of Bank officials are there, as per
Ext. W-1 series. The payment was made in different heads
to the concerned workman, as per vouchers, Ext. W-2
series. In this respect managements’s witnesss MW-2
stated-in his cross-examination that the concerned
workman never worked in the Bank. Again he stated that
the payment was made to Sri Sanjay by the Bank through
vouchers. It is fact that the payment was made to him for
stationery work etc., as per Ext. M-1 scries. It shows that
he was paid by the Bank which has been accepied by the

’ management’s withnesses. It shows that he was working

with the Bank as per Ext. W-4 which shows that the letter
had been written by the manager, Bhagalpur City Branch
to Regional Manager, Patna for regularising the concerned
workman who has worked continuously for many years
and he was found hard working, sincere and honest. He
has got copies of his T.C.’s community certificate etc. and
he was working since 1989. This letter has been written by
Er. Manager, Bhagalpur City dated 12-11-92 to the Regional
Manager, Patna. As per ext. W-3 which shows that payment
receipt by the Bank to the concemned workman and .Ext.
W-3 also shows that the payment was made to the
concerned workman by the management.

7. In this respect the maﬁagemcm‘s representative
argued that he cannot be regularised in the service of the
management,

8. On behalf of the concetned workman 2010(1)

-SCR 591 has been referred and referred 2914 Liab:1.C. 2799
““in which Hon’ble Supreme Courtalso referreghss

TR
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: Alnms_c;m:mwmscwnﬂ:zowub
C/1433: 2010(2) AR kar R163: 2010 AIR SCW 63872011
AIR BomR 130:(2010) S SCC 497 : AIR 2008 (DALY 790:
2008 SC (Supp.) 1334 : 2008 AIR SCW 1474: 2008 SC
( .)m:mmscwm:mmlcmszzoos
(3)ALJ 533 : AIR 2007 SC 528: 2007 LABIC 1955 12007 (3)
AIR KarR 433 : 2007 (2) AIR Jhar R 908 : 2007 AIR SCW
- 2008 ()ALIMS : AIR 2006 SC 1806 : 2006 AIR SCW
1991: 2006(3)AIRKarR 320 - AIR 2003 SC 1872: 2003 AIR
SEW 1340: 2003 SC 1872:2003 AIR SCW 1340:2003 LAB
1(:1449: 2003 AIR-Thar HCR548: AIR 2003 SC 3044: 2003

R SCW 3872: 2003ALLLJ 2057 : AIR 2001 SC479: 2001

SCW 77:2001 Lab1C 476 AIR 1953 SC 1388: 1993 Lab
id428:(1990)3 SOC 682: AIR 1984 SC 500: 1983 Labic 1865:
IR 1982 SC854: 1982LabIC811:AIR 1981 SC422: 1980
B IC 1292: AIR 1981 SC 1253: 1981 LAB IC 806 : AIR
1580 SC 1219: 1980 Lab iC 687 : AIR 1976 SC232: AIR 1976
L111: 1976 LabIC 769 : AIR 1974SC37: 1974 LabIC 133:
.IR196480477:AIR1964SC1617:MR196| SC 644 :
AIR 1960 SC610.

‘ 9. Considering the above facts and circumstances,
it shows that the concerned workman worked with the
anagement from July, 1989 to September, 2003
gontinuously and as such he completed more than 240
days attendance in each calendar year. So, the action of
he management of Punjab National Bank, Patna in
erinﬂingihe services of Shri Sanjay Kumar Paswan,
Peon, City Branch withnut Complying Section 25-F of the
I.D. Act is not legel and justified. Accordingly, the
poncerned workman is entitled to be reinstated and
ulsrised in-the sorvices of the management as a peon.
N is-directed to reinstate and regularise

e coneomed workman, Sanjay Kumar Paswan, as a peon
hwithin 30 daysfrom the dute of publication of the award.

This is my Award.
H.M. SINGH, Presiding Officer
¢ feeeht, 23 youe, 2012
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e Ta, s sfuwrd

New Delhi, the 23rd July, 2012

_ 5.0. 2654.—In pursuance of Section 17 of the
. Industrial Disputes Act, 1947 (14 of 1947), the Central
" Governmenthereby publishes the Award (Ref. No.CGIT/

LC/R/84/2000) of the Central Government Industrial Tribunal-
cum-Labour Court, Jabalpur now as shown in the Annexure
in the Industrial Dispute between the employers in relation
to the management of Central Bank of India and their
workman, whichwas received by the Central Govemment
on 12-7-2012.

[No.L-12012/210/99-IR (B-1)]
SHEESH RAM, Section Officer

ANNEXURE

~ BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
JABALPUR

No. CGIT/LC/R/84/2000
Presiding Officer : Shri Mohd. Shakir i1asan

Shri G. Meena,

S/o G.Meena,

R/o Chanderpura, Tehsil Manasa,
PO Chanderpura,

Distt. Neemuch (MP) Workman
Versus

The Regional Manager,

Central Bank of India,

Regional Office, 690, Shastri Nagar.

Ratlam (MP) Management

AWARD
Passed on this 1 1th day of June, 2012

1. The Government of India, Ministry of l.abour
vide its Notification No. L-12012/2 10/99/1R(B-11) dated
26.5.2000 has referred the following dispute for
adjudication by this tribunal:- .

«Whether the action of the management of Central
Bank of India in terminating the services of the
applicant Shri Gheesalal Mecna w.el. 29-4-99 is
justified? If not, what relief the workman is entitled
to?”

9 The case of the workman, in short, is that he
was appointed in the month of Junc 1996 in Chandrapura
Branch of the management Bank and was continuously
working there til! April 1996. He worked thete under the
instruction of the management of cleaning and Daftri. te
was terminated orally on 29-4-99 without giving any
notice or without retrenchment compensation. He worked
against the vacant post and became cntitled to be madc
permanent on the post. He raiscd dispute before the
Assistant Labour Commissioner. Bhopal. Then the
management appointed him on part time - basis on
29.5.2000. It was assured that he would be made permanent
on the post of Daftri after one year but he was rot made
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full time employee nor gave the post of Daftri. It is
submitted that the management be directed to convert
him full time employee with wages.

3. The management appeared and filed Written
Statement to contest the reference. The case of the
management, inter alia, is that the workman was engaged
for few days i.c. less than 30 days on temporary basis
as water boy during summer days. His job came to an
end automatically with the ends of temporary work. It
is stated that the provisions of the Industrial Dispute
Act, 1947 ( in short the Act, 1947) are not applicable in
the case. It is stated that on looking to his pitiable
condition, he was permitted to work on temporary basis
as part time employee but it did not confer any right
to be appointed on permanent basis. It is submitted that
the reference be answered in favour of the management.

4. During the pendency of the reference proceeding
a joint petition dated 1-5-2012 is filed on behalf of both
the parties stating therein that the workman has been
appointed permanently in the Bank services and is
continuing in the services of the Bank. It is also stated
that subsequently the workman is promoted from sub-
staff to clerical cadre in accordance with the procedure.
It is submitted that the dispute raised by the workman
in reference has been resolved and now there is no
dispute. In support of the above contention the
management has filed the copy of the office order dated
14-3-2011. The said order goes to show that the workman
Shri Ghisalal Meena is promoted in the clerical cadre
w.e.f. 14-3-2011 and is posted at Ringnod branch of the
Bank. Thus it is clear that the dispute raised by the
workman with respect to the termination from service had
been ended as he had already been taken in service and
was subsequently promoted in the clerical cadre and
now there is no dispute. Accordingly the reference is
answered.

5. In the result, the award is passed without any
order to costs.

6. Let the copies of the award be sent to the
Government of India, Ministry of Labour and Employment
as per rules. ' '

MOHD. SHAKIR HASAN, Presiding Officer
7§ fXeedt, 23 qoms, 2012

WA, 2655, —3eifire v st 1947 (1947
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New Delhi, the 23rd July, 2012

8.0. 2655.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 44/
2008) of the Central Government Industrial Tribunal/Labour
Court, Jaipur now as shown in the Annexure in the
industrial Dispute between the employers in relation to
the management of UCO Bank and their workman, which
was received by the Central Government on 16-7-2011.

[No. L-12012/123/2007-IR (B-I1)]
SHEESH RAM, Section Officer
ANNEXURE

BEFOR THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
JAIPUR

SH. N.K.PUROHIT, Presiding Officer
L.D. No. 44/2008
Reference No. L-12012/ 123/2007-IR (B-11) dated 5-3-2008
Shri Prabhunaraj/an Meena
S/o Sh. Kalyansahai Meena
Village & Post Santhal,
Distt : Dausa (Raj.)
Vis
The Dy. General Manager
UCO Bank
Zonal Office, Arcade International,

Civil Lines, Ajmer Road,

Jaipur.
Present :
For the Applicant : Sh. Pradeep Kumar Asthana
For the Non-applicant : Ex-party

AWARD
6-6-2012

1. The Central Government in exercise of the powers
conferred under clause (d) of sub-section (1) and 2(A) of
Section 10 of the Industrial Disputes Act, 1947 has referred
the following Industrial dispute to this tribunal for
adjudication ;—

“Whether the action of the management of UCO Bank,

Jaipur through DGM, Jaipur in dismissing the

services of Sh. Prabhunarayan Meena, clerk vide

order dated 15-10-2005 is just and fair? If not, what
relief the workman is entitled to and from which date?”

2. The workman in his claim statement has pleaded
that he was issued a charge sheet dated 3-11-2003 for having
committed certain misconduct while posted as clerk-cum-
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cashier. After disciplinary proceedings against him he was
distnissed from service on 15-10-05. The workman assailed
the said impugned order dated 15-10-05 on the grounds
thdt the enquiry officer did not consider his defence and
hig findings are perverse; that the enquiry officer did not
prol?vide opportunity to defend; that desired material for
hig defence was not provided; that the whole enquiry has
begn conducted in violation of principles of natural justice
and disciplinary authority has passed the impugned order
maliciousty without application of mind. Thus, the workman
has prayed that impugned order dated 15-10-05 be declared
asiillegal and unjustified and he may be reinstated with all
cansequential benefits.

3. Inreply, the management has denied the allegations
of bias and melafides alleged by the workman and averred
thiat charge sheet was issued to the workman for the alleged
charge of embezzlement and show cause notice was issued
ta him and afier disciplinary proceedings he was dismissed
from the service vide impugned order dated 15-10-05. The
management has pleaded that the enquiry conducted
against the workman was in conformity with the principle
of natural justice.

4. For hearing on the point of fairness of enquiry,
directions were given to produce the entire record pertaining
10 enquiry. The management sought several adjournments
to produce the enquiry record but failed to produce the
same. On 12-7-2011, none appeared on behalf of the
management, therefore, ex-party proceedings were drawn
against the non-applicant.

5 In above factual backdrop vide order dated
$-2-2012. the domestic enquiry conducted against the
workman has been held unfair.

6. It is well settled that if an enquiry has been held to
be defective or unfair, the Tribunal in order to satisfy itself
about the legality and validity of the order has to give an
ppportunity to the employer for justifying his action and it
is opened to its employee to adduce evidence contra. But
an employer who wants to avail himself an opportunity to
adduce evidence before the tribunal to jusufy his action
should asked for it at the appropriate stage.

7. In case in hand, ex-party proceedings have been
drawn against the management on [2-7-2011 and
‘management has not availed the opportunity of adducing

‘evidence for justifying his action.

8. Heard ex-party argument of learned representative
on behalf of the workman and perused the record.

9. The learned representative on behalf of the

_workman contends that enquiry conducted against the

workman has been found unfair and employer has not
availed the opportunity to justifying his action before the
(ribunal, therefore, the impugned order be set aside and

 the workman be reinstated with consequential benefits. He

has also referred decisions rendered in 2004 (100) FLR 843,

TRy o et 1 T ERIE I |

2008 (5) SCC 554,1973 (1) SCC813.

10. U/s 11(A)of the 1.D.Act, if the tribunal is satisfied
that the order of discharging or dismissal was not justified,
it may by its award set aside the order of discharge or
dismissal and direct reinstatement of the workmanon such
terms and conditions, if any, as it thinks fit or give such
another relief to the workman including of the award of any
lesser punishment in lieu of discharge or dismissal as the
circumstances of the case may require.

11. In decision 2004 (100) FLR 843 Hon’ble Apex
Court has held :(—

«Section II-A of the Industrial Disputes Act, 1947
(for short 'the Act’) confers a wide power upon the
Labour Coutt, Tribunal or the National Tribunal to
give appropriate relief in case of discharge or
dismissal of workman. While adjudicating on a
reference made to it, the Labour Court, Tribunal or
the National Tribunal, as the case may be, if satisfied
that the order of discharge or dismissal was not
justified, it may, while setting aside the same, direct
reinstatement of the workman on such terms and
conditions, if any, as it thinks fit, or give such other
relief to the workman including the award of any
jesser punishment in lieu of discharge or dismissal
as the circumstances of the case may require.”

12. In present case, ex-party proceedings have been
drawn against the management of the bank and the
managementhas failed to produce the record pertaining to
disciplinary proceedings conducted against the workman,
therefore, the enquiry conducted against the workman has
been held unfair vide order dated 8-2-2012. The
management did not avail opportunity to justifying its action
and prove the charges leveled against the workman before
the tribunal. Under these circumstances, the impugned
order dated 15-10-2003 is liable to be set aside and the
workman is entitled to be reinstated.

13. The charges levelled against the workman are
pertaining to alleged embezzlement while working as clerk
cum-cashier of the bank. The domestic enquiry cenducted
against him has been held invalid merely on this ground
that the management of the bank has failed to produce
enquiry record. Having regard to all the facts and
circumstances of the case, interest of justice would be sub-
served if the workman is reinstated without any back wages.

14. Since, the enquiry conducted against the
workman has been held unfair, the action of the
management of the bank in dismissing the services of the
workman is not justified. Therefore, the impugned order
dated 15-10-2005 is set aside. The workman is entitled to be
reinstated. He will not be entitled to back wages. The
reference under adjudication is answered accordingly.

15. Award as above.

16. l.et a copy of the award be sent to Central
Governmentu/s 17(1) of the [.D.Act for publication.

N. K. PUROHIT, Presiding Officer

e
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New.Delhi, the 23rd July , 2012

S.0. 2656.—In pursuance of Section 17 of the
Industrial Dilsputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 5/2010)
of the Central Government Industrial Tribunal/Labour
Court, Chennai now as shown in the Annexure in the
Industrial Dispute between the employers in relation to the
management of M/s. Poompuhar Shipping Corporation
Ltd./M/s. Excel Neat and Tidy Agency/M/s. Paramasivan
and Sons and their workmen, which was received by the
Central Government on 20-7-2012.

[No. L-33011/3/2009-IR (B-I1)}
SHEESH RAM, Section Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
CHENNAL

Friday, the 22nd June, 2012
PRESENT : A.N.JANARDANAN, Presiding Officer,

Industrial Dispute No. 5/2010

(In the matter of the dispute for adjudication under
ciause (d) of sub-section (1) and sub-section 2 (A) of
Section 10 of the Industrial Disputes Act, 1947 (14 of | 947,
between the Management of M/s, Poompuhar Shipping
Corporation Ltd., Contractor M/s. Excel Neat and Tidy and
M/s. Paramasivan and Sons and their Workmen)

BETWEEN

National Harbour Workers Union . : Ist Party/Petitioner
147, Great Cotton Road Union
Tuticorin-6280(1

Vs, .

1. MJs. Poompuhar Shipping Corpn. Ltd. : 2nd Party/Ist
473, Anna Salai Respondent
4th Floor, Nandanam
-Chennai-600005

2. M/s. Excel Neat and Tidy Agency : 2nd Party/2nd
6, P. T. Rajan Road Respondent

Bibikulam
Madurai-625007

: 2nd Party/ 3rd
Respondent

M/s. Paramasivan and Sons
Sundar [llam
Muthiahpuram
Tuticorin-628005

APPEARANCES:;

For the st Party/Petitioner Union : M/sR. Rajarajan,
K. Gurusamy Raja

and D, Muthukumar

: M/s. Gupta &
Ravi, Advocates

For the 2nd Party/1st Respondent

For the 2nd Party/2nd Respondent : Set Ex-parte
For the 2nd Party/3rd Respohdent
AWARD

: Set Ex-parte

) The Central G.overnment, Ministry of Labour and
Employment vide its Order No. L-3301 1/3/2009-1R{B-1I)
dated 8-1-2010 referred the following Industrial Dispute to
this Tribunal for adjudication.

The schedule mentioned in that order is:

“Whether the action of the management of
M/s. Poompuhar Shipping Corporation Ltd. and the
Contractar M/s. Excel Neat and Tidy in not paying
the fair and comparable wagcs to the workers
engaged for spillage clearing and recording at
Tuticorin Port area as demanded by National Harbour
Labour Union, Tuticorin is justified or not? What
relief the workmen are entitled to?”

2. After the receipt of Industrial Dispute, this Tribunal
has numbered it as ID 5/2010 and issued notices to both
sides. Both sides (Petitioner & R1) entered appearance
through their Advocates and filed Claim, Counter and
Rejoinder Statements as the case may be.

3. As per order dated 5-5-2011 on 1A 24/2011 Third
Respondent was impleaded. Initially though Second and
Third Respondent appeared, lately, they remained absent
and are called absent and set ex-parte. Only the First
Respondent filed the Counter.

4. The Claim Statement averments briefly read as
follows:

By the Claim Statement the case of following 14
employees viz. S/Sri Joseph Ponniah, G. Selva Kannan,
8. Senthil Kumar, P, Paramasivan, D. Alphonse, §.
Marimuthu, S. Sundaralingam, T. Maria Joseph Leborius,
A. Thommal Anthony, S, Sakthivel, A.S. Saravanakumar,
C. Balamurugan, M. Umaya Satyamoorthy, S. Natarajan
working as Deck Cleaners and Recorders in the
ist Respondent Corporation is espoused by the petitioner,
a registered trade union. The dispute is regarding non-
payment of fair and equitable wages to the workers by the
First and Second Respondent despite several
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reprsentations. The First Respondent M/s. Poompuhar
Shipting Corporation Ltd. is a Tamil Nadu State Government
Undértaking. The First Respondent is engaged in the
busihess of handling and transporting of coal from the
vessbls in the Tuticorin Port to the Thermal Power Station.
Coalis transported from the ports of Haldia, Paradip, Vizag,

etc. o the Tuticorin Port by the R1’s vessels and other’

charfered vessels. R1 has employed 18 permanent workers
and }4 contract workers for unloading the coal during which
process there would be spillage of coal in the deck of the
vesskls which has to be cleaned and cleared by the contract
wor*ers engaged by R1 through R2. Duty of contract labour
is tolclean the spillage, record the delay of vessels, vessel
position and crane position. The contract workers engaged
for this type of work are deck cledners and recorders, ship
handlers, recorders, etc. Out of the 14 labourers, 11 are
deck labourers and the 3 are records-cum-supervisors. The
work is continuous. Therefore the R1 has to continuously
engage workers and who are employed continuously. The
coniract workers are engaged for more than 240 days ina
cale*ndar year and 480 days in 24 months. Though they are
entifled to be regularized R1 with ulterior motive of avoiding
payhent of wages, continuously employ them as contract
labbur through R2. R1 has been engaging various
Co'nftractors from the year 1983. The Contractor is paying
very low wages in exploitation of cheap labour. The wages
as gn 31-3-2007 for Deck Cleaners and Time Keepers is
Rs.; 80 per day, paid with inordinate delay. R1 had
undertaken before Assistant Commissioner of Labour
(Cantral), Madurai for payment of minimum wages and all
othér benefits and also to make .paymert to the Contractor
based on labour and not in shipwise. Difference of wages
from 20-4-2000 to 31-10-2000 was not insisted upon
negessitated by the Union on the request of First
Respondent in otder to keep the cordial atmosphere. Wages
of Rs. 80 was meagre and less than the minimum wages.
Unider a settlement between the Petitioner Union and the
Cohtractor in 2007, in the presence of R1 representatives
wokkers are now receiving Rs. 120 per day. R1’s employees
doing the same work get Rs. 399.25 per day which is
discriminatory. Employees in Tuticorin Port Trust Cargo
H#ldling Labour Pool in Coal Jetty-Il doing similar duties
of kontract labour get Rs. 450 per day. R1 employing the
Cantractor has hold to the fix the wages for the contract
labour R1 is shifting its responsibility to the Contractor's
shoulders. After 2007 settlement there has been no increase
in :!wages of the contract lahour despite several requests.
Whbrkers are suffering in untold hardship. Tuticorin
Stevedors Association (Labour Pool) renamed as
THTCHLP in Coal Jetty get Rs. 13,500 atRs. 450 per day.
R{ ispaying Class-IV Rs. 11,978 per mensen i.c. Rs. 399.25
pei' day. The workers are entitled to the minimum wages
anid wages at par with their counter parts. First
Réspondent shall be directed to fix the minimum and leave
wiges as above with provision for 25% increase annually

| Dearness Relief and also for payment by R1 under

direct payment system instead of through Contactors to
avoid exploitation.

5. Counter Statement averments, filed by First
Respondent bereft of unnecessary details are as
follows:

The dispute is not maintainable against R1 and is to
be dismissed. The workmen are not employees of R1. There
is no employer-employee relationship interse. They can
raise dispute only against their employer, R2. R1 is a
registered principal employer under the Contract Labour
(Regulation & Abolition) Act, 1970 and the Contractors are
also licensed under the Act. Cleaning of spillage of coal is
entrusted to Contractor under tender process. It is not a
perennial work. There will be work on ships who call at
Tuticorin Port. Contractors engage, control and supervise
their own workmen and pay wages and other statutory
dues directly to the workmen. There is no question of
claiming any relief from R1. R1 ensures that Contractor is
complying with all statutory instructions including
Minimum Wages Act. Work done by employees of R1 and
that by the concerned workmen are not same and similar.
Hence there cannot be any comparison. Petitioner cannot
insist on their Employer/Contractor with same and similar
wages merely because some other employer pays the higher
wages without reference to the paying capacity of the
employer and the degree of responsibilities of such
employees. After generating a contract through tender
process to a lowest bidder by R1, petitioner cannot insist
to pay higher wages. R1 can ensure for payment of only
more than minimum wages. The workershave to demand
their Employer/Contractor for higher wages and not against
R 1, a principal employer. It is denicd that at Coal Jetty-1
contract labour is not paid minimum wages. They can raise
dispute only against their Contractor R2. The claim is to be
dismissed.

6. Rejoinder Statement contentions briefly read as
follows:

The workmen are directly working under the R 1 and
are supervised by R1. For leave and other permission they
have to approach R1. The workmen have been working for
the last 15 years under various name sake Contractors. As
principal employer R1 is responsible to the wages payment
by the Contractors. R1 never stated any work of permanent
employees in the counter. Being Principat Employer R1 has
not taken steps to payment of correct and prescribed wages
by the Contractor. Direct payment system is existing in FCI
where workers wages are revised cvery two years
considering the DA increase.

7. Points for consideration are:

(i) Whether the action of the Respondents in not
paying the fair and comparable wages to the
workers is justified or not?
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(i) To what relief the concerned workmen are
entitled?

8. Evidence consists of the testimony of WW1 and’

WW2 EX.W1 to EX.W14 on the petitioner's side and the
oral evidence of MW1 and EX.M1 to EX.M29 on the
Respondent's side.

Points (i) & (ii)

9. Heard both sides. Perused the records, documents,
evidence and written arguments on either side. Both patties
argued in terms of their contentions in their respective
pleadings with reference to documents and rulings of the
Supreme Court and various High Courts. As argued by the
learned counse for the Respondent there is no employer-
employee relationship between the workmen and the |st
Respondent. As per EX.M25-Minimum Wages notification
of the Government of India dated 20-10-2011 minimum
wages payable is Rs. 171 per day to an unskilled worker,
being Basic Pay Rs. 120 and D.A. Rs. 51 which s being
paid by the present Contractor as is evident from Ex.M26-
Muster Roll and Wage Register of the R3. The responsibility
of the Ist Respondent lies only in seeing that the workmen
are paid minimum wages by the Contractor. From the
evidence of MW1 it can be seen that the workers are being
paid not only minimum wages but also paid P.F. and ESI
contributions, bonus, double wages on National and
festival days, wages on weekly holidays and overtime
wages which facts do not stand challenged in cross-
examination. As rightly argued on behalf of the R1, the Ist
Respondent cannot be said to have any hold to fix the
wages for contract labour in a tender process which is an
affair between the 1st Respondent and the Contractor, as
contracting parties. It cannot enhance the wages payable
to the contract workers by the Contractor. The said aspect
cannot form subject of a dispute between the petitioner
and R1. Only in an industriai dispute between an employer
and employee this Tribunal could have Jurisdiction to
adjudicate. No direction can be given to the Principal
Employer to enhance the rates payable to the Contractor
being beyond jurisdiction of this Tribunal, Even in a tender
process the least rate includes and should include payment
of wages on par with the minimum wages under the statute,
Enhancing rate of tender is against the purpose and abject
of tender process. Tribunal's jurisdiction limits to the terms
of reference made to it. It cannot go into the question of
regularization of employees by the st Respondent, Tribunal
cannot pass orders beyond terms of reference. Demand for
increase in wages on the basis of service rendered is alien
to reference. The Contractor changes every year and
therefore Contractor also cannot be asked to increase
wages. Remedy of the workmen lies with the 2nd and 3rd
Respondent. In order to seek permanency in R1 corporation
or for abolition of contract labour an independent ID has
to be raised, which is not the case on hand. In the absence
of a reference in terms thereof question of their absorption

2891 GlI12—16

does not arise. Question whether the workmen have put in
240 days of continuous service in a year or 480 days in two
consecutive years is of alien consideration. The workmen
are not entitled to any relief from R1. They may make a
demand for increase in wages only from R2 and R3. Ex W4-
Salary Slip issued to Alagarsamy working in Tuticorin Port
Trust, a Central Government Undertaking relied on by the
petitioner is of no help to advanced the case of the petitioner
since there is no other material to prove the nature of work
performed by him. Ex.W35-Salary Slip issued to one Mrs.
Lakshmi, Office Assistant in R1’s office is also of no avail
since her work is different from the work performed by the
workmen. Ex.W12-Settlement signed between 10C
Employees Union and its Contractor is discernibly between
contract iabour and their Contractor, where Principal
Employer is not in the picture, Again nature of work in [OC
and in R1 ’s corporation is different and are not comparable
institutions. Same is the case with Ex.W 10 and Ex.W13-
Orders passed by authorities under the conferment of
permanent status act which does not pertain to the work
done by the workmen or the nature thereof Without a
fruitful comparison regarding the nature of work by the
aliegedly similar workmen in other undertaking as claimed
by the workmen being possible, it cannot be established
that the workmen are doing similar work and are entitled to
similar payments. No proper comparison can be or made in
the absence of full particulars regarding nature of dutics,
degree of responsibilities and the background
circumstances in which the duties are performed by the
different workmen who are allegedly performing similar
duties. When there is no post of Deck Cleaners and
Recorders in the Ist Respondent Corporation as is evident
from the testimony of WW | as permancnt employees the
claim for parity in wages by the workmen on par with such
non-existent employees is baseless.

10. Reliance was placed on behalf of the petitioner in
the decision of the High Court in :

— The High Court of Jammu and Kashmir in SRI
MATA DEV1I SHRINE BOARD AND
ANOTHER VS. GANDARB SINGH AND
OTHERS (2010-4-LLN-821) heid" *... (4) In

~ case the contractor fails 10 make payment of
wages within the prescribed period or makes
short payment, then the principal employer
shall be liable to make payment of wages in
full or the unpaid balance due, as the case
may be to the contract labour employed by
the Contractor and recover the amount so
paid from the contractor cither by deduction
from any amount payablc to the contractor
under any contract or as a debt payabie by
the contractor,”
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11. Reliance was placed on behalf of the
Respondent to the decision of the Supreme Court in :

—  STATE BANK OF BIKANER AND JAIPUR
VS. OM PRAKASH SHARMA (2006-5-SCC-
123) wherein it is held “14 .... The jurisdiction
of the Labour Court emanated from the order
of the reference. It could not have passed an
order going beyond the terms of the reference.
While order going beyond the terms of the
reference. While passing the award, if the
Labour Court exceeds its jurisdiction, the award
must be held to be suffering from a
jurisdictional error. It was capable of being
corrected by the High Court in exercise of its
power of judicial review”.

— The decision dated 21.02.2001 in CIPLA LTD.
VS. MAHARASHTRA GENERAL KAMGAR
UNION AND OTHERS it was held “ .... The
respondent union came to the Labour Court
with a complaint that the workmen are engaged
by the appellant through the Contractor and
though that is ostensible relationship the true
relationship is_one of master and servant
between the appellant and the workmen in
question. By this process, workmen repudiate
their relationship with the Contractor under
whom they are employed but claim relationship
of an employee under the appellant. That
exercise of repudiation of the contract with
one and establishment of a legal relationship
with another can be done only in a regular
industrial tribunal/court under the ID Act”.

—  BHOGPUR COOPERATIVE SUGAR MILLS V5.
HARMESH KUMAR (2007-1-LLN-95) wherein
it is held *7. The Labour Court derived its
jurisdiction from the terms in reference. It ought
to have exercised its jurisdiction within the
four comners thereof™.

12. On a consideration of the rival contentions, | am
to hold that as regards the claim against the Lst Respondent
in not paying the fair and comparable wages to the workers,
the petitioner is not entitled to succeed except to the extent
indicated below. The responsibility of the 1st Respondent
as Principal Employer lies in ensuring that Contractor
complies with all statutory mandates. There is no case for
the petitioner that payments are not made by the
‘Contractors at all. Their case is that they are not being
.given fair and comparable wages. The R1 can and should
enforce payment of more than minimum wages (o be paid
'by the Contractors. It is for the workmen to see that they

‘are paid the same by the Contractors. It is also upto the
workmen to approach the Contractors R2 and R3 for
. payment of the agreed wages and other benefits. As long
as they continue to get at the rates agreed they have no

‘FExNo. Date

any remedy against the R1 for getting the payment of wages
or part thereof, if any, as remains unpaid by the Contractor
to be got realized from the R1 as provided in the decision
cited supra (2010-4-LLN-821) where after the Principal
Employer would be entitled to recover the same from the
Contractor either by deduction from any amount payable
to the Contractor or as a debt payabl¢ by the Contractor.

13. Resultantly it is ordered that the workmen are not
entitled to any claim other than what is stated above from
R 1. As against R2 and R3, who are ex-parte, in order to
succeed the petitioner has to independently establish that
by cogently proving that they are entitled to fair and
comparable wages and that the denial of the same is not
legal and justified. The evidence let in this case with the R2
and R3 as parties is not sufficient to enter a finding to that
score. Therefore as against R2 and R3 aiso they are bound
to fail and are not entitled to any relief.

14. The reference is answered accordingly.

(Dictated to the PA, transcribed and typed by him,
corrected and pronounced by me in the open court on this
day the 22nd June, 2012)

A.N.JANARDANAN., Presiding Officer
Witnesses Examined:

For the st Party/Petitioner  : WW1.Sri Peter Ponraj

WW?2 Sri 8. Marimuthu
For the 2nd Party/Management: MW 1, Sri K. Kanniah
Documents Marked:
On the Petitioner’s side
Descriptio'n

EX W1 1462007 Letter issued by the Petitioner

Union
EX.W2 3062008
ExW3 92008

Tender document

Letter issued by the Petitioner
Union

EX. W4 3-122010
ExW5  1-1-22010
Ex W6 —
EX.W7 372010
ExW8 13-7-2010

ExW9  2008-2009

Salary Biil of onc Alagarsamy
Salary Bill of one Lakshmi
Petitioner's work detail

Letter of ESI Authority

Letter from the 1st Respondent

Annual Statement of Accounts for
the year 2008-2009 of Mr.
Marimuthu in EPF Scheme

ExWI0 29-10-2010 Order passed by Inspector of
Factories, Nagerceil in Na.Ka. No.
032/2009

EXWI1 1852011  Details given by EPFO regarding

employer’s contribution
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EXWI2 13-7-2011

EXWI3 11-11-2011

EX.WI14 122012

Section 12(3) Settlement made
between Tuticorin terminal, Indian
(il Corporation Employees Union
and its Contractor

Order passed by Inspector of
Factories, Tuticorin in Na.Ka.No.
E/71/2011 for Poompuhar Shipping
Corp. Employees Union and 3rd
Respondent

Letter referring complaint and for
compliance of proper deductions/
remittance of  statutory
subscription to the st Respondent

On the Management’s side

tx.No.
Ex. M1

Ex. M2
Ex. M3

Ex. M4

Ex. M5

Ex. M6

Ex.M7

ExM8§

Ex.M9

ExMI10

EXMLII

EXMIZ 31-3-2009

EXMI3

Date
4-9-2007

Description
Settlement under Section-12(3)
entered between the Petitioner
Union and M/s Rajan & Co.,
Tirunelveli

October 2007 Wage Register

27-7-1994  Certificate of Registration issued
by the Ministry of Labour, Madras
to the Ist Respondent

304-2007 Contract order given by the st
Respondent to the M/s Rajan &

Co., Tirunelveli

30-11-2007 Contract Order given by the Ist

Respondent to the 2nd Respondent

30-11-2007 Agreement entered between the
1st Respondent and the 2nd

Respondent

Letter given by the 2nd
Respondent to their contract
labours

1-7-2008

March 2008 Wages and Salary Slip given by the
To  2nd Respondent to their contract

March 2009 tabours

April 2008 ESI and EPF Contribution remitted
To by the 2nd Respondent

9-1-2008  Contract Order given by the Ist
Respondent to M/s. Clean Care

Service Centre, Madurai

March 2009 Wages paid by M/s. Clean Care
10Aug 2009 Service Centre, Madurai to their
contract labours

Order passed by the Ministry of
Labour, New Dethi

Fatlure report issued by the
Assistant Commissioner of Labour
(Central), Madurai

10-8-2009

EXMi4
EXMI5
EXMIlé6
EXMI17
EXM18
EXMI9
EXM20
EXM2]
EXM22

EXM23
EXM24

ExM25

EXM26
EXM27
EXM28

EXM29

Order passed by the Regional
Labour Commissioner (Central),
Chennai in Claim Application
No. 120f 2010

Contract order given by the 1st
Respondent to the 3rd Respondent

18-5-2010

11-6-2010

Letter from I_,a__bour Enforcement
Officer; Madurai to the M/s. Clean
Care Service Centre, Madurai

2462010"

Lel:tv::_iF from Labour Enforcement
Officer, Tuticorin to the st
Respondent

Letter from the 1st Respondent to
the Labour Enforcement Officer,
Tuticerin

License\i!?,sued by the Ministry of
Labour and Employment, Madurai
to the 3vd Respondent

Notification for payment of
minimum wages issued by the
Ministry of - Labour and
Employment, Chennai

27-8-2010

15-9-2010

2-3-2011

6-4-2011

12-82011  Contract order given by the Ist

Respondent to the 3rd Respondent

13-8-2011  Agreément entered between the
Ist Respopdent and the 3rvd

Respandent

Sept. 2011 Muster Roll and wage register of

the 18t Respondent

ESI and EPF contribution remitted
by the 3rd Respondent

Notification for payment of
minimum wages issued by the
Ministry of Labour and
Employment, Tuticorin

October 2011 Muster Roll and Wage Register of
the 3rd Respondent

October 2011 ESI and EPF contribution remitted
by the 3rd Respondent

Sept. 2011

20-10-2011

12-8-2011  Order passed in WP No. 9116 of
2007
28-3-2012  Authorization lctter
=+ fewh, 23 Y%, 2012
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1/3003 ) Tt TERITTE I &, S HEa TEHR T 20-7-2012
W g o |
(€. T&-12012/141/2002-378 IR (F-11)]
- YW TE, sem sfaEd
New Dethi, the 23rd July , 2012
5.0. 2657.—In pursuance of Section 17 of the
lmﬂustrial Disputes Act, 1947 (14 of 1947}, the Central
Ggvernment hereby publishes the Award (Ref. No 1/2003 )
of|the Central Government Industrial Tribunal/Labour
Cdurt, No. 2, Dhanbad now as shown in the Annexure in
th¢ Industrial Dispute between the employers in relation to
thé management of Central Bank of india and their workman,
which was received by the Central Government
oni20-7-2012
' [No. L-12012/141/2002-IR (B-11)]
SHEESH RAM, Section Officer
ANNEXURE -
~ BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL(NO. 2) AT, DHANBAD
PRESENT: Shri. Kishori Ram, Presiding Officer
_ (In the matter of an Industiral Dispute under Section
10(1)(d) ofthe [.D. Act.
Reference No. 01 of 2003,

P:ftrties: Employer in relation to the management of Central
Bank of India, Patna and their workman.

Appearances:
On behalf of the workman : Mr. B. Prasad, Ld. Advocate
Oh behalf of the employer : Mr. RK. Singhv/P. K. Mishra,

Management’s Representatives
Stiate : Jharkhand
lnidustry : Banking
Dhted, Dhanbad, the 8th June, 2012.
| ORDER

The Government of Indian, Ministry of labour in
exercise of the powers conferred on them under Section 10
(1){d) of the L.D. Act. 1947 has referred the following dispute

this Tribunal vide their Order No. L-12012/141/2002 /IR
(B-1D) dt. 29-11-2002.

SCHEDULE

“Whether the action of the management of Central
Bank of India, VKSU, Extension Counter Ara Branch,
Bihar in terminating the services of Shri Anand Kumar
is justified? If not, what relief the workman is entitled
to?”

2. The case of the workman in brief is that workman
Anand Kumar was orally appointed by the Management

of Central Bank of India on 01-12-1996 to discharge all the
duties of a peon at its Veer Kunwar Singh Univereity.
(V.K.8.U.) extension centre, Ara. He used to peform the
duties as a peon from 10 A.M. to 5.30 P.M. (i) opening of
Almirah and taking out Ledgers, Registers, putting the same
on tables, counters (ii) taking out Cash Box from Strong
Room and putting it on counter of Cash department (iii)
carrying of token books, scroll book from Account
Department to Cash Department and vice versa {iv)
Distribution of Bank Dak through peon Book, (V) posting
of mails (vi)serving water/tea to the members of staff, {vii)
cleaning promises, table, chairs whercver required (viii)
issuance of token, writing cash receipt and payment register
and other clerical work in exigencies, and (ix) stitch of
vouchers/currency notes in exigency. He was paid wages
initially Rs. 15 and later on Rs. 20 daily. He served so at the
instruction of the Branch Manager upto 16-2-2002. He was
also forced to take payment in different names Rajesh
Kumar,Ashutosh Kumar at times in fear of loss of his job.
He continously served the Branch for more than five years.
But When he went for duty on 18-2-2002, he was stopped
from his duty, informing termination of his service without
a legal notice/réetrenchment compensation, Despite his
several times requests for his reinstatement in services, no
positive step was taken for it. Even the failure in conciliation
proceeding in the Industrial Dispute raiscd by him before
the ALC (C), Patna resulted in the reference for adjudication.
So the action of the Management in terminating him is
lagally unjustified, though he was also a victim of unfair
labour practice. So he is entitled to hisrcinstatement as a
peon with back wages equal to a parmanent peon, and to
regularisation accordingly.

3. Irrespective of repeatation of facts, the workman
has, specifically denied the allegation of the Management
and stated in his rejoinder that there are water taps, so no
dearth of water in the Bank premises, was required to get
payment after putting his signature on the reverse side of
the debit vouchers. The payment was made through
different names. He worked for more than 240 days prior to
his termination.

4. Whereas denying the aforesaid allegation the case
of the management is that the complainant has occasionally
supplied water to the Branch at the cost of water which
was paid to him through the vouchers dt. 28-9-2000, Jan.
13, April 3, May 5, July 30, Nov. 24, Dec. 1,10, and 31, 2001
(Photo copies attached).He was never employed by the
Bank, nor an employee of it, as his alleged termination is
not cotrect, as there has never been any relationship of
employer and employee between the Bank and him. It exists
no industrial dispute. He is not entitled to claim for any
service in the Bank.

FINDING WITH REASONING

5. In this case, WWI Anand Kumar, the Workman
for himself and MWI Prabhat Kumar Mishra, the
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Branch Manager for the management have been
examined.

Mr. B Prasad, the authorised Representative for the
workman submits that workman Anand Kumar regularly
worked at Central Bank of India, Veer Kunwar Singh
university, Extension counter, Arrah, now a Branch from
1-12-1996 to 16-2-2002 for more than five year continuousy,
had also worked like a permanent workman for 240 days
preceding his termination. He used to discharge all his
duties from 11 a,m. to 5.30 p.m. on the instruction of the
Manager; he used to get his wages initially Rs. 15 raised to
Rs. 20 daily which was paid through debit vouchers of the
bank; and this his termination as under Sec.2(00) of the
LD. Act was illegal, and he is entitled to regularisation in
his service. His argument is based on the Ruling 2010(1)
SCR 591, Harjender Singh Vs, Punjab State Warehousing
Corp. '

On the perusal of the material evidences oral and
documentary as adduced by both parties, I find that neither
Ext. W.] Series {34 Xerox Sheets of bank debit vouchers for
the year 1999-2000 nor Ext. W. 2 (Xerox Xopy of the letter
dt. 4-10-2001 issued by the Office Incharge concerned
relting the working of the workman on casual basis since
1996) proves his uninterrupted continuous casual service
as water supplier for 240 days in any of the calender year
1999, 2000, or even in the proceding year 1998 (Ext. M. |
series-xerox copies of 23 Bank Vouchers) as defined w's 25
‘B’ of the industrial Disputes Act. Rather the payment of
aforesaid daily wages to the workman under his signatures
signifies his casual working irregularly Admittedly his
irregular engagement was for casual worker whenever
required as asserted by the Office Incharge’s letter (Ext. W. 2).

6. So far as the aforesaid ruling is concerned I have
gone through it. It relates to a case of appellant (Harjender
Singh) who was Work Charge Motor Mate for seven
months, then appointed as Work Munshi for three months,
though the tenure in the second order dt. 4-5-1987, he was
continued in service till 5-7-1988, on which date the
Managing Director had issued one month’s notice for his
termination. For the ratio decidendu of it is quite distinct
from the factum of the present case under adjudication. To
my aspect, the use of the term “termination' as covered
under the definition ‘Retrenchment' to this case seems a
little bit exaggerated for making it more effective.

7. Further plea of Mr. Prasad the Learned
Representative for the workinan concerns with applicability
of the management's letter dt. 29-8-2001 and Central Office
Circular dt. 12th March, 1991 (Ext, W. 3 series) to the case
also stands beyond the pleading of the Workmen; so they
are legally inadmissibie in the case.

In result, it is held that since the question of
terminating the services of the casual workman does not
arise in the case; likewise the issue whether the action of

the management of Central Bank of India, Veer Kunwar
Singh University Extension Counter, Ara Branch, Bihar in
terminating the servicg of Sri Anand Kumar is justified arises
not at ail as the alleged termination is quite inapplicable to
a purely casual worker. Therefore, the workman is not
entitled to any relief,

KISHORI RAM, Presiding Officer

T faweht, 23 qomd, 2012

AT, 2658.—3heifire Ry sfufem, 1947 (1947
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New Delhi, the 23rd July, 2012

5.0, 2658.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. CGIT-
2/66 of 2007) of the Central Government Industrial Tribunal/
Labour Court No. 2, Mumbai now as shown in the Annexure
in the Industrial Dispute between the employers in relation
to the management of Bank of Baroda and their workmen,
which was received by the Central Government on 20-7-
2012

[No. L-12012/63/2007-1R (B-11)]
SHEESH RAM, Section Officer
ANNEXURE
BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL NO.2, MUMBAI
Present: K.B.KATAKE, Presiding Officer
REFERENCE NO.CGIT-2/66 of 2007

EMPLOYERS IN RELATION TO THE MANAGEMENT
OF BANK OF BARODA

The General Manager

Bank of Baroda,

Mumbai Metro North Region, 3rd Floor
South Wing, W.H. Marg

Ballard Estate,

Mumbai-400 001.

AND
THEIR WORKMEN
Smt. Meena Reddy
Room No. 20, Ajit Khan Chawl
Marol Naka, M.V. Road

Makwana Road
Maroi
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Mumbai-4000359.

Appesrances :

For the employer : Mr. L.L.D’Souza, Representative.
For the workman  : Mr. Surendra Yadav, Advocate.

Mumbai dated, the 6th June, 2012.
AWARD

The Government of India, Ministry of Labour &
Emplpyment by its Order No.L-12012/63/2007 -IR , (B-11},
dated|28-11-2007 in exercise of the powers conferred by
clause (d) of sub-section (1) and sub-section 2(A) of
Section 10 of the Industrial Disputes Act, 1947 have referred
the fbllowing industrial dispute to this Tribunal for
adjudication :

“Whether the action of the management of Bank of

Baroda, Mumbai Metro North Region, Mumbai in

terminating the services of Smt. Meena Reddy w.e.f.

February 2005 is justified? If not, what relief the
- workman, Smt. Meena Reddy is entitled to?”

After service of notices both the parties appeared
through their respective representatives. In response to
the riotice, the second party workman filed her statement
of cldim at Ex-4. According to her, since 1991 she was working
as a gweeper in the Marol Record room of Bank of Baroda.
Earfier she had worked at Saki Naka Branch from | 6-9-1988.
She worked at Marol Record room after 31-10-1996. Even
after; 1996 she continued in service. She worked in the Bank
uptoi February 2005. She was working as a full time sweeper
on daily wages for a long time. Initially she was getting
wages Rs.1800 p.m. Gradually it was increased and in
Febfuary 2005 her wages were Rs. 4,500.

(3) In February 2005 she was illegally removed from
the services. She made representation to the officers of
Bank of Baroda. However they did not take any cognizance.
Wotkman has approached to the ALC (C). As the
congiliation failed, on the report of ALC, the Ministry of
Labour & Employment sent the reference to this Tribunal.
Acgording to the workman, she was removed illegally
without any inquiry or retrenchment compensation.
Therefore she prays that the action of the management in
terrhinating the services of the workman be declared illegal,
invalid and ab-initio. And she be reinstated in the services
with continuity of services.

{4) First party management resisted the statement of
claim vide their written statement at Ex-7. According to
them, the dispute is not tenable as the workman herein was
never employee of the Bank. She was never appointed in
the service of the Bank. Therefore question of discharge,
dismissal or retrenchment does not arise. According to
them the workman was engaged as a daily wager from time
to time and was paid daily wages for the work she had
dohe. Her work ended every day. She was never regular

employee of the Bank. Hence the reference is not
maintainable and deserves 10 be rejected. She was never
appointed by the Bank as Sweeper, therefore, question of
termination of her services in February, 2005 does not arise.

(5) According to them while she was working on
daily wages at Marol record-room some Bank documents
were stolen by the second party. She has also admitted to
have stolen the documents and prayed for apology.
Thereafter, she was not engaged for the work as a daily
wages sweeper. She was never Bank cmployee, therefore,
question of her illegal termination does not arisc.
Consequently, she is not entitled to get the relief of
reinstatement with full back wages as has been prayed for.
Therefore, they pray that the Reference be dismissed with
costs.

(6) The second party workman vide her Rejoinder
Ex.0 denied the allegations and contents in the W.S. and
repeated the contents in the statement of claim,

(7) Following are the issues for my determination. 1
record my findings thereon for the reasons to follow:

Issues Findings
(1) Whether Smt. Meena Reddy was employee  Yes
of Bank of Baroda, Metro North Region.

Mumbai?

(2) Whether the action of managemait ol Bank No
of Baroda, Metro North Region. Mumbai,
terminating the services of Smt.Meena
Reddy, is justified?

(3) Whether the workman is entitled to No
reinstatement with full back wages”

(4) What order? As per
linal order

ISSUES No. lAND 2:

(8) both these issues are intertinked. Thus, they are
discussed and decided simultaneousty. In this respect fact
is not disputed that the workman hercin had worked as a
Sweeper. The fact is also not disputed that she was not
appointed as a regular Sweeper and she was working on
daily wages. However, according to the workman she was
working on daily wages with the first party Bank trom
16-9-1988. According to her, initially she was working at
Saki Naka Branch and since 16-9-1991 she was working at
Marol record room. She has claimed in para 3 ol her statement
of claim at Ex. 4 that, she was a full titae Sweeper on daily
wages for a long period. 1t is further contended in her
statement of claim that initiafly she was getting Rs 1 8060
per month and the amount was eradually nercased Lo
Rs.4,500 per month. According to her she has worked on
daily wages since 1988 till Feb. 2005. Though her pleading
was denied in the W.S. however, the concerned ofiicer of
the Bank Shri Hirachand Dharamshey in his aftidavit Fx.25
says that he does not know whether the workman was
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serving in the Bank since 1988 and he has no knowledge of
the happenings prior to 2004. In short, the version of the
workman is not denied in the evidence by the witness of
first party. Thus conclusion can be arrived at that, the
workman has proved that she has worked continuously
since 1988 up to Feb. 2005 as Sweeper on daily wages. In
short, it can be accepted that she has worked for more than
240 days a year continuously.

(9) In this respect the Ld. Advocate for the first party
submitted that temporary employees working on daily basis
can be discontinued at any time and such discontinuation
of service neither can be called retrenchment nor dismissai
from the services. Therefore, question of illegality in the
termination of the services of the workman does not arise.
In support of his argument the Ld. Advocate resorted to
Apex Court ruling in Himanshu Kumar Vidyarthi v/s. State
of Bihar AIR 1997 SC 3657(1). In this Spl. Leave Petition in
respect of temporary daily wages the Hon’ble Apex Court
observed that

“they are temporary employees working on daily
wages. Under these circumstances their
disengagement from service cannot be construed to
be a retrenchment under the Industria! Disputes Act.
The concept of retrenchment cannot be stretched to
an extent as to cover these employees, The Ld.
Counsel for the Petitioners seeks to contend that in
the High Court the Petitioners did not contend that it
is a case of retrenchment but termination of their
services is arbitrary. Since they are only daily wager
employees and have no right to the post their
disengagement is not arbitrary.”

(10) In this respect the Ld. Advocate for the workman
pointed out that this order is passed in SLP wherein facts
are not clear. It is also not clear that whether the workers
therein have completed 240 days continuous service in a
calendar year. Therefore, L.d. Advocate for the second party
submitted that the ratio laid down in the above order is not
attracted to the set of facts of the present case.

(11} In this respect Ld. Advocate for the first party
submitted that the workman herein was never appointed
and her initial appointment was not as per the recruitment
procedure. Therefore, Sec. 25-F of Industrial Disputes Act
is not applicable while terminating her services. In support
of his argument Ld. Advocate resorted to the Apex Court
ruling in Rajasthan Tourism Development Corporation Ltd.
v/s. Intejam Ali Zafri wherein the Hon’ble Court observed
that

“it is the settled proposition of law that when the

initial appointment itself is void then the provisions

of Sec. 25-F of Industrial Disputes Act are not
applicable while terminating the services of the
workman:”

(12) In this respect the Ld, Advocate for the second
party submitted that in that case the workman had not

worked for 240 days continuously in one calendar year
therefore Hon’ble Court held that Sec. 25-F is not attracted.
In this respect the Ld. Advocate for the second party
submitted that in the case at hand the workman herein was
working with the first party since 1988 till 2005 continuously
on daily wages. She had worked continuously for more
than 240 days in a calendar year, therefore, she is entitled
to be regularized in the service and her service cannot be
terminated without following the procedure or she cannot
be retrenched without following the procedure under
Sec. 25-F of LD. Act. In support of his argument the Ld.
Advocate relied upon recent Apex Court ruling in Devinder
Singh v/s. Municipal Council Sanaur 2011 (3) ALL MR
1008 (SC) wherein the Hon’ble Apex Court referred number
of its earlier rulings and held that

*“This Court has repeatedly held that the provisions
contained in Sec. 25-F (a) and (b) are mandatory and
termination of the service of a workman which amount
to retrenchment within the meaning of Sec. 2(o0)
without giving one month’s notice or pay in lieu
thereof and retrenchment compensation is null and
void/ illegal/ inopel'ative"
In the same judgment the Hon’ble Apex Court referred
to its earlier judgment in L. Robert D’Souza v/s. Executive
Engineer (1982) (I) SCC 645 wherein it was observed that

“Even a daily rated worker would be entitled to
protection of Sec. 25-F of the Act if he had
continuously worked for a period of one year or
more.”

(13) In the case at hand the workman was werking on
daily wages. She had worked since 1988 till 2005. She has
worked more than a year. In the light of above Apex Court
rulings it is clear that she was employee of the Bank and
was entitled to the protection under Section 25-F of 1.D.
Act. Accordingly I decide the Issue No. 1 in the affirmative
that the second party was employee of the first party Bank.

(14) In this case the first party has not followed the
procedure laid under Sec. 25-F of 1.D. Act, as discussed
hereinabove. Therefore, | hold that the action of the first
party terminating the services of the workman is not justified.
Accordingly I decide the Issue No.2 in the negative.

ISSUES NO. 3 AND 4;

(15) The second party herein has prayed for the relief
of reinstatement in the service with full back wages. In
respect of reinstatement [ would like to point out that, the
workman was not appointed against clear vacancy and no
recruitment procedure was followed while appointing or
engaging her in service. Furthermore, the management has
lost faith in her as they have made aliegations that she has
committed theft of books and documents of the bank. In
the circumstances, instead of reinstatement [ think it proper
to award some compensation. In respect of back wages
again 1 would like to point out that the second party
workman was not working with the first party since Feb.
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2005. In the circumstances, it would be unjust and improper
to krant full back wages as has been claimed by the
workman. The compensation would suffice the purpose.
Ackordingly, 1 decide this Issue No.3 in the negative.
Hciwever, to meet the end of justice 1 think it proper to

t compensation to the tune of Rs.60,000 (Rupees sixty
thqusand) to the second party from the first party in liew of
Z{‘smement and back wages. Accordingly the Reference
is partly allowed with no order as to costs.

ORDER
The Reference is partly allowed.
No order as to costs.
Déte: 6th June, 2012
' K. B. KATAKE, Presiding Officer
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New Delhi, the 23rd July , 2012

$.0. 2659.—In pursuance of Section 17 of the
lhdustrial Disputes Act, 1947 (14 of 1947), the Central
(Tovernmem hereby publishes the Award (Ref. No. CGIT/
1|C/R/13/97) of the Central Government Industrial
Tribunal/Labour Court, Jabalpur now as shown in the
Annexure in the Industrial Dispute between the
eimployers in refation to the management of Bank of
Baroda and their workman, which was received by the
Qentral Government on 20-7-2012 .

[No. L-12012/447/95-R (B-11)]
SHEESH RAM, Section Officer
ANNEXURE

| BEFORE THE CENTRAL GOVERNMENT
| INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
: JABALPUR

No. CGIT/LC/R/13/97

Presiding Officer : Shri Mohd. Shakir Hasan
Khri Ram Gopal,

K/o Shri Dulji.

fr. No. 12/1,

GomaKi fail,

Indore ... Workman:

Yersus

Branch Manager,

Bank of Baroda,
Naviakha Area Branch,
42, Khalsa Chamber,
Navlakha Main Road,

Indore ... Management

AWARD
Passed on this 25th day of June, 2012

1. The Government of India, Ministry of Labour vide
its Notification No.L-12012/447/95-IR(B-II) dated 3-1-97
has referred the following dispute for adjudication by this
tribunal:—

“Whether the action of the management of Bank of
Baroda, Regional office, Bhopal in terminating the
service of Shri Ramgopal $/o Dhulji, Safai Karmchari,
Navlakha Area Branch, Indore w.c.f. 13-1-1994 is legal
and justified? If not, to what relicf the workman is
entitled ?”

2. The case of the workman, in short, is that the
workman Shri Ramgopal was appointed as class IVth
employee on the post of Sweeper on contingency basis at
Naviakha Branch, Indore in the management Bank in
February, 1993. He was confirmed on the said post vide
letter No. NAV/BR dated 5-6-1993 by the Branch Manager.
He was terminated on 13-1-1994 without any sufficient
reason orally from the service. He was not given any notice
as required under the provision of Service Rules and against
the principle of natural justice. He served legal notice on
13-1-94. 1t is submitted that the oral order of termination be
set aside and the management be dirccted to pay all
consequential benefits.

3. The management appeared and filed Written
Statement to contest the reference. The case of the
management, interalia, is that the alleged workman was
never appointed by the Bank and therefore the question of
applicability of the provision of Section 25-F of the
Industrial Dispute Act, 1947( in short the Act, 1947) doesnot
arise. Infact he was employed by the contractor namely
M/s. Spick and Span and Anju Electrical who were awarded
contract for upkeep and maintenance of the Bank's Branch
at Navlakha area, Indore.He was employed for execution of
work of the contractor. The bank never paid any amount to
the alleged workman individually. The contractor used to
pay the wages to the alleged workman. It is stated that the
Bank decided to discontinue the contract with the
contractor and the engagement of such contractor was
ended. Another case of the management is that the person
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who is engaged purely on temporary basis as a stop gap
arrangement without following the proper procedure would
not get the right to be appointed permanently. This was a
contractual eppointment and the contractual appointment
of the nature comes within the exempted clause of Section
2(00)(bb) of the Act, 1947. It is also stated that if the bank
is directed to consider Shri Ramgopal who was not selected
under the rules would get the benefit of being appointed to
the post without the due qualification or without facing
any competition from eligible candidates. It is submitted
that the dispute be answered in favour of the management.

4. On the basis of the pleadings of the parties, the
following issues are for adjudication—

I Whether the action of the management in
terminating the service of Shri Ramgopal w.e.f.
13-1-1994 is legal and justified?

B To whatrelief the workman is entitled?

S. Issue No. 1

To prove the case, the workman has himself examined
and has also adduced documentary evidence. The workman

Shri Ramgopal has stated that he was terminated from.

service without any reason. In cross-examination, he has
stated that - he worked from February, 93 to 13-1-94. He
was appointed and appointment letter was given. He has
filed the said document in original which is marked as Exhibit
W/I-A. The said document shows that it was a pass for
entry into the Bank premises whereby it was directed to
the police guard to allow the entrance of Ramgopal in
morning and evening hours for cleaning. This letter cannot
be termed as appointment letter. It is issued on 5-6-93
whereas there is a definite case that Shri Ramgopal was
engaged from Feb, 1993. The letter shows that the cleaning
employee was permitted into the Branch of the Bank. It
doesnot mean that he was employee of the Bank and it is
not an appointment letter. The name of Shri Ramgopal was
not referred by the Employment Exchange nor he was
medically examined before appointment, It is suggested to
the alleged workman that he was engaged by the contractor.
Thus his evidence is not sufficient to prove that he was
employed by the Bank specially from Exhibit W/1-A which
is not an appointment ietter.

6. On the other hand, the management has adduced
two witnesses and has filed photocopies of document.
The management witness Shri Kesharimal Darda was St.
Branch Manager. During the said period, he was working
‘in the said Branch. He has stated that for the purpose of
upkeeping and maintenance of the bank premises at
Navlakha Branch of the Bank, contract was given to M/s
Spick and Span and M/s Anju Electricals and the contractor
engaged the claimant Shri Ramgopal. He has stated that
Bank never paid wages to the claimant individually. His
evidence is unrebutted and the workman has not cross-

2891 GIM2—17

examined him and was discharged. His evidence clearly
shows that he was employee of the contractor and was
not of the Bank. There is no reason to disbelieve his
evidence and it is unrebutted and he was in the Branch at
the relevant time.

7. Another management witness Shri Mahesh Jain is
presently working as Manager Operation. He has also
corroborated the evidence of Shri Kesharimal Darda. He
has also stated that Shri Ramgopal was employee of the
contractor to whom contract was awarded for upkeeping
and maintenance of the Branch of the Bank. There is no
Cross-examination to this witness as well and he was
discharged. There is no reasen to disbelieve his evidence
that Shri Ramgopal was employee of the contractor, This
itself shows that there was no relationship of employer
and employee between the management Bank and Shri
Ramgopal. This shows that the action of the management

. is legal and justified. This issue is decided against the

workman and in favour of the management,

8. Issue No. II |

On the basis of the discussion made above, the
workman is not entitled to any relief. Accordingly the
reference is answered,

9. In the result, the award is passed without any
order to costs,

10.Let the copies of the award be sent to the
Government of India, Ministry of Labour and Employment
as per rules.

MOHD. SHAKIR HASAN, Presiding Officer
¢ fweft, 23 qomd, 2012
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New Delhi, the 23rd July , 2012

§8.0. 2660.—In pursuance of Section | 7 of the
Industrial Disputes Act, 1947 {14 of 1947), the Central
Government hereby publishes the Award (Ref. No.62/2011)
of the Central Government Industrig] Tribunal/Labour
Court-1, New Delhi now as shown in the Annexure in the
Industrial Dispute between the employers in relation to the
management of LIC of India and their workman, which was

received by the Central Government on 20-7-20 12
[No.L-17012/49/1997-IR (B-1D))

SHEESH RAM, Section Officer
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ANNEXURE

'BEFORE DR R K. YADAV, PRESIDING OFFICER,
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL
NO. 1, KARKARDOOMA COURTS COMPLEX,
DELHI

1D No. 62/2011

$h.Rajesh Kumar Gupta

$/o0 Sh.Ram Kumar,
H.No.1/2502 Mot Ram Road,
$hahdara, Delhi-110032,

Yersus

The Sr. Divisional Manager,

LIC of India, D.O.-I1, Jeevan Pragati,
Plot No.6, Distt. Central Luxmi Nagar,
New Delhi-110092,

... Workman

... Management
AWARD

Life Insurance Corporation of India (Employment of
Temporary Staff) Instructions, 1993 (hereinafter referred
to as Temporary Staff Employment Scheme) was formulated
by Life Insurance Corporation of India (hereinafter referred
io as the Corporation) on 28th June, 1993 to employ
temporary staff in class I11 and class I'V posts. Temporary
staff in class HI posts could be engaged in situations : (1)
bermanent vacancy pending recruitment on regular basis,
(ii) vacancies arising out of absence on maternity leave of
a regular female or when regular employee proceeds on
sick leave for a peried exceeding one month, and (iii) adhoc
vacancies sanctioned by the Zonal Manager to cope with
the work of seasonal nature. In persuance of Temporary
Staff Employment Scheme, the claimant was engaged on
15-4-1996 as Assistant for a period of 85 days. His services
‘came to end on 12-8-1996, on account of non-renewal of
icontract of employment. Feeling aggrieved by the said
laction of the Corporation, the claimant raised an industrial
idispute before the Conciliation Officer. The Conciliation
:Officer opined that there was no scope for conciliation and
submitted his failure report before the appropriate
iGovernment. The appropriate Government referred the
-dispute to this Tribunal, vide order No.L-17012/049/97-
- JR(B-11), New Delhi dated 16ti June, 1998, with following
‘terms:—

“Whether the offer of appointment given by LIC of
India to workman Rajesh Kumar Gupta as temporary
assistant, is inconfirmity with the provisions of law?
If not, to what relief the workman is entitled 7"

2. Subsequently vide order No. .L-17012/049/97-
. JR(B-II), New Delhi dated 11-11-2003, a corrigendum was
“issued by the appropriate -Government and terms of
 reference were modified/added as detailed below:—

“Whether the offer of appointment given by LIC of
India to the workman as temporary assistant is
inconformity with the provisions of law? 1f not, to
what reliefthe workman is entitled?”

“Whether the termination of service of Shri Rajesh
Kumar Gupta by the management of LIC of India is
justified? If not, to what relief the workman is
entitled?”’

3. The claim statement filed in response to modified
reference order, project that the corporation asked
Employment Exchange, New Delhi, to sponsor names of
eligible candidates of categories viz General/SC/ST and
other backward classes etc. for appointment as Assistant
in the Corporation. Name of the claimant was sponsored
under general category. He was interviewed and selected
by the Selection Committee and appointed as Assistant in
the pay scale of Rs.1000 plus usual allowances as applicable
to the Corporation. He was posted at branch unit-12-B,
A-15, Mohan Cooperative Estate, Mathura Road, opposite
Sarita Vihar, New Delhi. His services were aiways found
satisfactory by his superiors. He rendered unblemished
service and gained experience as an honest worker. All ofa
sudden, his services were orally terminated on 12-8-1996,
without assigning any reason. Inspite of his repeated
requests, termination order was not withdrawn. Demand
notices dated 6-2-1997 and 26-2-1997 were served. Claim
was filed before the Conciliation Officer but no settlement
could arrive at. He claims that his services may be reinstated
with continuity and full back wages, holding that offer of
appointment given by the Corporation, was not in
consonance with the provisions of law.

4. The Corporation demurred the claim pleading that
Temporary Staff Employment Scheme was circulated by
the Corporation vide circular No. ZI>/793/ACP/93 on
28-6-1993, which scheme governs employment of temporary
staff in class 11l and class [V posts. The scheme, so
circulated by the Corporation, was valid, legal and in
conformity with law. Corporation was competent to
formulate the scheme. The claimant was employed vide
letter dated 11-4-1996 for a fixed period. After expiry of the
said period, his services were liable to be terminated. He
was engaged purely on temporary basis. after creating
adhoc vacancy for a particular period, in order 10 lessen
work load created due to leave of regular staff, by the
Recruitment Board. Termination of his service was as a
result of non-renewal of contract of employment. No right
accrued in favour of the claimant to scck his reinstatement
and declaration to the effect that offer of appointment.
given to him, was not in accordance with law.

5. Claimant entered the witness box to establish claim
made in the claim statement. Ms. Jyoti Virmani deposed
facts on behalf of the Corporation. No other witness was
examined by either of the parties.

6. Vide order No.Z-22019:6 2007-1R(C-11} dated
[ [-2-2008. the case was transferred to the Central Govt.
Industrial Tribunal No.2, New Delhi. for adjudication. lt
was re-transferred to this Tribunal. vide order No.Z-22019
6/2007-IR(C-11) New Delhi. dated 30-3-201 1. for adjudication.
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7. The claimant tendered written argumnts, Shri S.R.
Bhardwaj, authorised representative, advanced oral
arguments and also submitted written submissions on
behalf of the Corporation. Have given my careful
consideration to the arguments advanced at the bar and
cautiously perused the record. My findings on issues
involved in the controversy are as follows —

8. In his affidavit Ex. WW-I/A, tendered as evidence,
the claimant swears that the Corporation requested
Employment Exchange, Daryaganj, Delhi, to sponsor names
of eligible candidates of all categories. He was interviewed
and selected by the Selection Committee. He was posted at
branch unit 12-B, A-15, Mohan Cooperative Society,
Mathura Road, opposite Sarita Vihar, New Delhi. His
services were found to be satisfactory. He rendered
unblemished service throughout. His services were
terminated on 12-8-1996 orally, without assigning any
reason. Inspite of his request, he was not allowed by the
Corporation to resume his duties. Demand notices dated
6-2-1997 and 26-2-1997 were sent, but to no avail. During
the course of his cross- examination, he concedes that he
was appointed for a period of 85 days. He further states
that he read and understood contents of appointment letter,
which is Ex. WW-I/MI. ‘

9. Ms. Jyoti Virmani swears in her affidavit Ex.MW-.1/
A, tendered as evidence, that vacancies for specific period
were created by the Corporation to clear back log of work
load accomulated on account of female employees being
on matemity leave, on account of regular employees being
on leave and on account of fact that recruitment of regular
staff through selection committee was to take considerable
time. The Corporation formulated Temporary Staff
L.mployees Scheme in compliance with the order of the
Apex Court passed in Piare Singh [JT 1992 (5) 179]. The
claimant was appointed purely on temporary basis for a
fixed period, against adhoc vacancy. His services
automatically came to an end, on expiry of period of his
employment. During the course of her Cross-examination,
she concedes that the name of the claimant was sponsored
by the Employment Exchange along with other candidates.
He was interviewed for temporary post for fixed period.
Initially he worked for 85 days. Thereafter he worked for3s
more days. Thus he worked in all for 120 days. Temporary
Assistants like claimant were not given permanent status
by the Corporatior at any pointof time. There is no vacant
post/vacancy for permanent post in the Corporation, No
recruitments are made for last many years to permanent
posts,

10. When facts unfolded by the claimant and
Ms. Virmani are appreciated, it came to light that Temporary
Staff Employment Scheme was formulated by the
Corporation. In consonance with the scheme, the
Corporation employed temporary staff in class [l posts in
following situations:-—

() Due to pendency of recruitment of staff on
regular basis, against permanent vacancies.

(i) Vacancies arising out of absence of maternity
leave of regular female employe= or when regular
employee proceeds on medical leave fora period
exceeding one month; and

(iii) Adhoc vacancies sanctioned, by the Zonal
Manager, to cope up with the work of seasonal
nature.

I1. It is an admitted proposition that name of the
claimant was sponsored by the Employment Exchange.
Claimant was interviewed and selected for the 305: of
Assistant. He was offered appointment for 85 days as
temporary assistant vide letter dated 1 1-d4-1996, which s
Ex.WW-1/M-1. Extension of 35 days was given to the
claimant. His services came to an end on 12-8-1996.

12. Terms of employment, which governs conditions
of service of the claimant, are detailed in 13x. WW 1/ML. Itis
specifically mentioned therein that cmployment of the
claimant shalt be effective for a period of 85 days from
[5-4-1996 to 8-7-1996. It is also mentioned therein that his
engagement was completely on temporary basis. Paragraph
three of the said letter reiterates that his employment was
on completely temporary basis and his services would come
to an end, on expiry of period, referrcd above, It has further
been stipulated that his services can be terminated withow
assigning any reason during the aforesaid period. It was.
also stipulated that during the period of his lemporary
employment no provisions of Life Insurance Corporation
{Employees) Regulation shall be applicable to him and he
would not be entitled to any benefit, under those
regulations, stipulates paragraph four of the said letter. e
was not eligible to be absorbed in services of the
Corporation on the basis of his temparary employment,
declares paragraph six of the said letter. Tone and tenor off
terms of employment, detailed in EX.WW-1/M-1, make it
clear that the claimant was made known that offer of
appointment was purely temporary for a period of 85 duys.
which appointment was liable to come (o an cnd, on expiry
of the said period. His lemporary employment was not to
acrue any right in his favour for regulartsation/absorption
in services of the Corporation. Iven otherwise a right was
reserved by the Corporation to terminate services of the
claimant for any reason whatsoever during currency of the
temporary period of employment. The ¢laimant accepled
terms of his employment. referred above, and joined services
of the Corporation.

I3. Extension of period of 35 days was given to the
claimant. Thereafter no further extension was given and
his scrvices came to an end on 12-8-2006. Whether non-
renewal of contract of employment of the claimant would
amount to retrenchment. For an answer defenition of word
‘retrenchment” given in clause (00) of section 2 of the

PRV
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Industrial Disputes Act, 1947 (in short the Act) needs
consideration. For sake of convenience, the said definition
is asiextracted thus:

© “(00) “retrenchment” means the termination by the
employer of the services of a wotkman for any reason
whalsoever, otherwise than as a punishment inflicted by
way of disciplinary action, but does not include—

" (@) voluntary retirement of the workman; or

() retirement of the workman on reaching the age
of superannuation if the contract of employment
between the employer and the workman
concerned contains a stipulation in that behalf;
or

(bb) termination of the services of the workman as a
resuit of the non-renewal of the contract of
employment between the employer and the
workman concerned on its expiry or of such
contract being terminated under a stipulation in
that behalf contained therein; or

(c) termination of the services of a workman on the
ground of continued ill-health™.

13. Definition of retrenchment is very wide and in
two parts. The first part is exhaustive, which lays down
that retrenchment means the termination of the service of a
workman by the employer “for any reason whatsoever”
otherwise then as a punishment inflicted by way of
disciplinary action, Thus main part of the definition itself
excludes the termination of service, as a measure of
puhishment inflicted by way of disciplinary action from
thé ambit of retrenchment. The second part further excludes
(i)ivoluntary retirement of the workman, or (ii) retirement of
workman on reaching the age of superannuation, or (ii1)
tetmination of the service of a workman as a result of non-
repewal of contract of employment, or (iv) termination of
contract of employment in terms of a stipulation contained
in: the contract of employment in that behalf, or (v)
tefmination of service on the ground of continued ill heaith
off the workman. Reference can be made to the precedents
inAvon Services (Productiori Agencies) (Pvt.) Ltd. [1979
(I)LLJ 1} and Mahabir [1979 (I) LLJ 363].

14. Sub Clause {bb) purports to exclude from the
ambit of the definition of retrenchment (i) termination of
the service of a workman as a result of non-renewal of the
contract of employment between the employer and the
wiorkman concerned, on its expiry, or (i) termination ofthe
contract of employment in terms of a stipulation contained
ins the contract of employment in that behalf. The first part
rélates to termination of service of aworkman as a result of
“non-renewal of the contract of employment” between the

employer and the workman concerned on its expiry. Thus

non-renewal of contract of employment” pre-supposes an

existing contract of employment, which is not renewed.
When services of an employee is terminated on account of
non-renewal of contract of employment, between the
employer and the workman, it does not amount to
retrenchment. The second part refers to “‘such contract”
being terminated under a stipulation in that behalf contained
therein. The cases contemplated, under this part too, would
not amount to retrenchment, However this sub-clause,
being in the nature of an exception to clause (00) of section
2 of the Act, is ruled to be construed strictly when
contractual agreement is used as modus operandi to
frustrate claim of the employee to become regular or
permanent against a job. The adjudicator has tc address
himself to the question whether the period of employment
was stipulated in the contract of employment as a device
to escape the applicability of the definition of retrenchment.
See Shailendra Nath Shukla (1987 Lab. L.C, 1607), Dilip
Hanumantrao Shrike (1990 Lab. 1.C, 100) and Balbir Singh
[1990 (1) LLJ. 443]. '

15. On review of law laid by the Apex Court and
various High Courts, a single Judge of the Madhya Pradesh
High Court, in Madhya Pradesh Bank Karamchari Sangh
(1996 Lab. 1.C. 1161) has laid following principles of
interpretation and application of sub-clause (bb) of clause
(00) of section 2 of the Act:

“(i} that the provisions of section 2(00)bb) are to
be construed benevolently in favour of the
workman,

(i) that if the workman is allowed to continue in
service by making periodic appointments from
time to time, then it can be said that the case
would not fall under section 2(00)(bb),

(iii) that the provisions of section 2 (oo)(bb) are
not to be interpreted in the manner which may
stifle the main provision,

(iv) that if the workman continues in service, the
non-renewal of the contract can be deemed as
mala fide and it may amount to be a fraud on
statute;

(v) that there would be wrong presumption of non-
applicability of section 2(00)}bb) where the
work is of continuous nature and there is
nothing on record that the work for which a
workmarn has been appointed had come to an
end”.

16. Whether provisions of retrenchment, enacted in

-the Act, provide for any security of tenure” Answer lies in
negative. Provisions of retrenchment provide for certain
benefits to a workman in case of termination of his service,
falling within the ambit of definition of retrenchment. On
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compliance of the requirements of Section 25F or 25N and
25G of the Act, it is open to the employer to retrench a
workman,

17. Termination of service of an employee during the
period of probation was held to be covered by the exception
contained in sub-clause (bb) of section 2(60) of the Act, in
C.M.Venugopal [1994 (1) LLJ 597]. As per fact of the case,
Regulation 14 of the Life Insurance Corporation of India
(Staff) Regulation, 1962 empowered the Corporation to
terminate the service of an employee within the period of
probation. The employee was put on probation for a period
of one year, which was extended by another year. Since he
could not achieve the target to ear confirmation, his service
was terminated in terms of Regulation 14 as well as order
of appointment. The Apex Court ruled that the case was
covered by the exception contained in sub-clause (bb),
hence it was not retrenchment,

18. In Morinda Co-operative Sugar Mills Ltd. (1996
Lab.1C. 221)asugar factory used to employ certain number
of workmen during crushing season and at the end to the
crushing season their employment used to cease. The
Supreme Court held that despite the fact that the workmen
worked for more than 240 days in a year, cessation of their
employment at the end of crushing season would not
amount to retrenchment in view of the provisions of sub-
clause (bb) of section 2(00) of the Act. It was observed as
follows:

“4. It would thus be clear that the respondents
were not working throughout the season. They
worked during crushing seasons only. The
respondents were taken into work for the
season. and consequent to closure of the
season, they ceased to work.

5. The question is whether such a cessation
would amount to retrenchment. Since it is only
a seasonal work, the respondents cannot be
said to have been retrenched in view of what
is stated in sub-clause (bb) of section 2{co) of
the Act. Under these circumstances, we are of
the opinion that the view taken by the Labour
Court and the High Court is illegal. However,
the appellant is directed to maintain a register
for all workmen engaged during the seasons
enumerated herein before and when the new

season starts the appellant should make a’

publication in neighbouring places in which
the respordents normally live and if they
would report for duty, the appellant would
engage them in accordance with seniority and
exigency of work™,

19.  Above legal position was reiterated by the
Apex Court in Anil Bapuro Kanase [1997 (10) S.C.C. 599]
wherein it was noted as follows:

“3.  The leamed counsel for the appellant contends
that the judgment of the High Court of Bombay
relied on in the impugned order dated
28-3-1995 in Writ Petition No. 488 of 1994 is
perhaps not applicable. Since the appeliant has
worked for more than 180 days, he is to be
treated as retrenched employee and if the
procedure contemplated under Section 25-F
of the Industrial Disputes Act, 1947 is applied,
his retrenchment is illegal. We find no force in
this contention. In Morinda Coop. Sugar Mills
Ltd. v. Ram Kishan in para 3, this Court has.
dealt with engagement of the seasonal workman
in sugarcane crushing, in para 4, it is stated
that it was not a case of retrenchment of the
workman, but of closure of the factory after
the crushing season was over. Accordingly, in
para §, it was held that it is not ‘retrenchment’
within the meaning of Section 2(00) of the Act.
As a consequence the appellant is not entitled
to retrenchment as per sub-clause (bb) of
Section 2(00) of the Act. Since the present
work is seasonal business, the princlples of
the Act have no application. However, this
Court has directed that the respondent
management should maintain a register and
engage the workmen when the season starts
in the succeeding years in the order of seniority.
Until all the employees whose names appear
in the list are engaged in addition to the
employees who are already working, the
management should not go in for fresh
engagement of new workmen, It would be
incumbent upon the respondent management
to adopt such procedure as is enumerated
above™,

20. In Harmohinder Singh [2001 (5)S.C.C. 540] an
employee was appointed as a salesman by kharga
canteen on 1-6-74 and subsequently as a cashier on
9-8-75 .The letter of appointment and Standing Orders,
inter alia, provided that his service could be terminated
by one month's notice by either party. He was served
with a notice to the effect that his service would be
relinquished with effect from 30-6-1989. Relying
precedent in Uptron India Ltd. [1998 (6) S.C.C. 538] the
Apex Court ruled that contract of service for a fixed term
are excluded from the ambit of retrenchment. Decision in
Balbir Singh (supra) was held to be erroneous. It was
also ruled that principles of natural justice are not
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applicable where termination takes place on expiry of
contract of service.

21.1n Batala Coop. Sugar Mills Ltd. [2005 (8)S.C.C.
481] an employee was engaged on casual basis on daily
wages for specific work and for a specific period. He was
engaged on 1-4-1986 and worked upto 12-2-94. The Labour
Caurt concluded that termination of his services was
vndlatwc of provisions of Section 25-F of the Act, hence
ordered for his réinstatement with 50% back wages. Relying
précedents in Morinda Coop. Sugar Milts (supra) and Anil
deuro Kanase (supra) the Apex Court ruled that since his
engagement was for a specific period and specific work,
relief granted to him by the Labour Court cannot be
méintained.

22. The Apex Court dealt with such a situation again
iniDarbara Singh (2006 LLR 68) wherein an employee was
appointed by the Punjab State Electricity Board as peon
on daily wage basis from 8-1-88 to 29-2-88. His services
were extend from time to time and finally dispensed with in
Jine, 1989. The Supreme Court ruled that engagement of
Dhrbara Singh was for a specific period and conditional.
Hhs termination did not amount to retrenchment. His case
wias found to be covered under exception contained in
sub-clause (bb) of Section 2(0o0) of the Act. In Kishore
Chand Samal (2006 LLR 65), same view was maintained by
the Apex Court. It was ruled therein that the precedent in
S;M Nilajkar [2003 (I} LLJ 359] has no application to the
controversy since it was ruled therein that mere mention
about the engagement being temporary without indication
of any period attracts Section 25 F of the Act if it is proved
that the concerned workman had worked continuously for
more than 240 days. Case of Darbara Singh and Kishan
Ghand Samal were found to be relating to fixed term of
dppointment.

23.1n BSES Yamuna Power Ltd. (2006 LLR 1144)
Rakesh Kumar was appointed as Copyist on 29-9- 39,
mmally for a period of three months as a daily wager. His
term of appointment was extended up o0 20-9-90. No further
¢xtension was given and his services were dispensed with
on 20-9-90. On cons:deratton of facts and law High Court
of Dethi has observed thus :

«. Inthe present case, the respondent was appointed
as a copyist for totaling the accounts of ledger for
the year 1986-87 and then for 1987-88. His initial
appointment was for the period of three months. It
was extended from time to time and no extension was
given after 20th September, 1990. He was appointed
without any regular process of appointment, purely
casual and on temporary basis for specific work of

totaling of ledger. When this work was over, no
extension was given. I consider thal appointment as
that of the respondent is squarely covered under
Section 2(00)(bb) of the Act. Giving of non-extension

" did not amount to termination of service, it was nota
case of retrenchment”.

24. Precedents, handed down by Allahabad High
Court in Shailendra Nath Shukla (supra). Bombay High
Court in Dilip Hanumantrao Shirke (supra). Punjab &
Haryana High Court in Balbir Singh (supra) and Madhya
Pradesh High Court in Madhya Pradesh Bank Karamchari
Sangh (supra) castrate sub-clause (bb) of Section 2(o0) of
the Act. Ratio decidendi in these precedents abrogates
statutory provisions of sub-clause (bb) of Section 2 (00)
of the Act without even discussing the legality or
constitutional validity of the clause. On the other hand the
Apex Court in C.M Venugopal (supra), Morinda Co-
operative Sugar Mills Ltd. (supra), Anil Bapurao Kanase
(supra), Harmohinder Singh (supra), Ratala Coop. Sugar
Mills Ltd. (supra), Darbara Singh (supra)and Kishore Chand
Samal (supra) and High Court of Dethi in BSES Yamuna
Power Ltd. (supra) spoke that case of an employee,
appointed for a specific period which was extended from
time to time, would be covered by the exception contained
in sub-clause (bb) of Section 2(0o} of the Act, in case his
services are dispensed with as a result of non-renewal of
the contract of employment between him and his employer,
on its expiry or termination of the contract of employment
in terms of a stipulation contained in the contract of
employment in that behalf The law, so laid, holds the water
and would be applied to the case of the claimant.

25. As admitted by the claimant, his services came to
an end on 12-8-1996 when Corporation opted not to extend
his term of employment. Ex. WW-1/M-1 stipulates that the
claimant was appointed for a specific period, purely on
temporary basis. It is also contained therein that the
Corporation may terminate services of the claimant even
during pendency of his term of employment, without
assigning any reason in respect of termination of his
services, during currency of his temporary employment.
Corporation waited till expiry of his period of employment
and opted not to renew his cotract of employment.
Therefore, termination of services of the claimant was the
result of non-renewal of contract of employment. Such an
act does not amount to retrenchment. When services of
the claimant were not retrenched, e is not entitled to
benefits of the provision of Section 25G and 25H of the
Act.

36. Thrust of the contentsion of the claimant has been
that offer of appointment for a specific period was in
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violation of the rules of recruitment, However, the
claimant has not been able to show that process of
regular recruitment was adopted by the Corporation. The
corporation proceeded ahead to employ claimant under
Temporary Staff Employment Scheme. The claimant could
not question the scheme formulated by the Corporation,
For consideration of aspects of social justice, the
Tribunal has to keep in mind that the Act is a beneficiary
legislation calculated to ensure social Justice to both
employers and employees and advance progress of
industry by bringing harmony and-cordial relationship
between the parties. The Act empowers adjudicating
authorities to abrogate conditions in contract of
employment, in the interst of social justice. Social and
economic justice is ultimate ideal of industrial
adjudication. Social and economic Jjustice has been given
place of pride in our-constitution and doctrine of absolute
freedom of contract has thus to yeild to the higher claims
for social justice. See Raibahadur Deewan Badri Das
(1962 (IT) LLJ 366].

27. Social justice is not based on contractual relations
and is not to be enforced on principles of contract of
service. It is something outside these principles and
invoked to do justice without a contract to back out.
Reference can be made to precedent in Rashtriya Mill
Mazdoor Sangh [1960 (11) LLJ 263]. In J K. Cotton Spinning
& Weaving Mills Company Ltd. [1963 (I1I) LLJ 435] the
Apex Court ruled that industrial disputes are to be
adjudicated laced with the concept of social justice. It would
be expedient to reproduce the observations made by the
Apex Court which are extracted.

“In our opinion the argument that the considerations
of social justice are irrelevent and untennable in
dealing with industrial disputes, has to be rejected
without any hesitation. The development of industrial
law during the last decade and several decisions of
this court in dealing with industrial matters have
emphasised the relevence, validity and significance
of doctrine of social justice ........... Indeed the
concept of social justice has now become such an
integral part of industrial law that it would be idle for
any party to suggest that industrial adjudication can
or should ignore the claim of social Justice in dealing

with industrial disputes. The concept of social justice’

is not narrow or one sided, or pedantic, and is not
confined to industrial adjudication alone. Its sweep
is comprehensive. It is founded on the basic idea of
socio economic equality and its aim is to assist the
removal of socio economic disparities and
inequalities.”

28. In Ahmedabad Manufacturing and Calico Printing
Company Ltd, {1972 (II) LLJ 165] the above principles were

- reiterated by the Apex Court. Therefore, the law laid down

by Apex Court makes it clear that the industrial adjudication
cannot and should not ignore the claims of social Jjustice,
Same views were expressed in Basti Sagar Mills Company
Ltd. [1978 (1) LLJ 412]. Therefore this Tribunal has to
consider the case on the touch stone of social justice also.

29. The claimant wants that offer of appointment
for a period of 85 days may be subsituted as an offer of
appointment on reguiar post. The terms and conditions
of contract between the employer and employee can be
interfered by this Tribunal only when it is found

* hecessary in exigences of the situation. The Tribunal

cannot indiscriminately interfere with the contracts. This
discretion, to interfere with the contract contained in Ex.
-1/M-1, has to be laced with by the requirements of
al justice. Alas! the claimant has not been able to
‘forward any fact which may tilt scale of social justice

irthis favour, As projected by Ms. Virmani. appointment,

purely on temporary basis, was given Lo the claimant
since vacancies for specific period were created to clear
back log of workload accomulated on account of reguiar
employees being on ieave and also because recruitment
of regular- staff through selection Process was to lake
considerable long time. The claimant could not raise eye-
brous on facts, so testified by Ms. Virmani. The situation.
exigences unfolded by Ms. Virmani led the Corporation
to formulate Temporary Staff Employment Scheme. Under
that scheme the claimant was engaged for a specific
period. When vacancy was created 1o clear backlog
created on account of regular employee being on leave.,
this Tribunal cannot adventure to substitute contract of
employment, enteréd in between the parties. using social
Justice principles. I do not find any casce to substitute
the terms of contract, entered into between the parties.
No case is, therefore, made out in favour of the
claimant.

30. In view of the above reasons, the claim put forward
is to be brushed aside. In his written arguments the
claimants projected certain facts, which were beyond the
evidence adduced in the matter. Those facts cannot
espouse his cause. Claim is, accordingly, brushed aside.
An award is passed in favor of the Corporation and against
the claimant. It be sent to the appropriate Government for
publication.

Dated : 11-5-2012

Dr.R. K. YADAY, Presiding Officer
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New Delhi, the 23rd July, 2012

$.0, 2661.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. CGIT-
1166 0of 2003) of the Central Govemment Industrial Tribunal-
Labour Court-1, Mumbai now as shown in the Annexure,
in the Industrial Dispute between the employers in relation
tb the management of Syndicate Bank and their workmen,
which was received by the Central Government on 20-7-
2012

[No.L-12012/155/2003-IR (B-11)]
SHEESH RAM, Section Otticer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL No. 1, MUMBAI

Present :

JUSTICE G S. SARRAE. Presiding Officer
REFERENCE NO.CGIT-1/6 OF 2003
Parties:

Employers in relation to the management of
Syndicate Bank

And
Their workman (Smt.Shantabai Ramanlal Pawar)
Appearances:
_For the Management © Shri R.N.Shah. Adv.
For the Workman © Shri Vijay Kumar, Adv.
State : Mabharashtra
Mumbai, dated the 3rd day of July. 2012
AWARD

i, This is a reference made by the Central
Government in exercise of its powers under clause (d) of
sub-section (1) and sub-section {2A) of Section 10 of the

Industrial Disputes Act, 1947 (hereinafier referred to as
the Act.). The terms of reference given in the schedule are
as follows:

“Whether the action of the management of
Syndicate Bank, Jogeshwari Branch, Mumbai, in
terminating the services of Smt.Shantabai Ramanlal
Pawar (Ex-part time permanent Sweeper) w.e.f3-5-
2002 is legal and justified? If not, what relief is
concerned workman entitled to?”

2. According to the statement of claim filed by the
workman Shantabai Ramanlal Pawar she joined the services
of the Syndicate Bank (hereinafter referred to as the Bank)
in the year 1990. She worked as a part time ‘badly sweeper’
in the Bank in place of Anant K.Pawar during 1990- 1993.
However on 9-11-1993 she was appointed as permanent
part-time sweeper and from that day she attended her
duties regularly. Her name was entered into the muster tor
permanent employees maintained by the Bank. She used
to sign the muster every day. Apart from the regular work
of sweeper she was allotted the work of attendant if any of
them was not present in the Bank. She was also sent for
recovery of money and she used to attend various duties
and miscellaneous work. She worked for full day on regular
basis. She worked sincerely and faithfully for more than
ten years. Her last drawn monthly salary was about
Rs. 3.000. She was on leave on some days in February
2002 and from 1-4-2002 to 2-5-2002 duc 1o arthritis. She
informed the Bank Manager about her illness. However,
when she came 1o resume her duty with a fitness certificate
on 3-5-2002 the Senior Branch Manager ovally and illegally
terminated her scrvices. She visited the Bank on
30-8-2002 1o operate her savings account. The newly
appointed sweeper Ganga and Syb-Munager Vimala
abused and assaulted her and threatened her regarding
which she lodged a complaint at the Oshiwara Police -
Station, Mumbai. She was neither given any show cause
notice nor any charge sheet by the Bank. No enguiry was
conducted against her, The Bank violated the principles
of natural justice while illegally termmating her. The action
of the Bank is iltegal malatide, unjust. improper and 1t
amounts 1o unfair tabour practice. There is pross violation
of Section 25-1 of the Act. She has. therefore, prayed tha
she be reinstated with ful! back wages. continuity of service
and al} other consequential benefits from 3-5-2002.

3. According Lo the written statement filed by the
Bank the workman was neither a full time nor a part-time
sweeper and she was temporarily doing the jub of
scavenger on piccemeal basis as a casual employee. She
was paid on the basis of the number of urinals'W.Cs wash
hasins cleaned by her. She used to take halt to one hour
per day tor cleaning those items at the Jogeshwari Branch,
She was not allotted the work of attendant and she was
not sent Tor recovery of money by the Bank, 1t is also
wrong to say that the workman used to altend various
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duties and miscellaneous work of the Bank. The Bank has
denied that the workman worked for more than ten years
and has said that she worked temporarily for some time.
The workman disappeared and did not tum up for 5-6
months. She neither sought prior permission nor she
informed the Bank about her inability to do the work. The
Bank could not keep the toilets/urinals/wash basins
uncleaned and, therefore, it entrusted the work to other
available person. The workman was not in the employment
of the Bank and, therefore, there was no need to conduct
any enquiry or issue any chargesheet against her. It is not
true to say that newly appointed sweeper Ganga and Sub-
Manager Vimala abused, assaulted and threatened the
workman. The Bank believes that the matter was dropped
by the police. According to the written statement as per
para 16.9 of Desai Award persons who are casual employees
or who are employed to do the job work are excluded from
the operation of this Award and they are not covered under
any Award or Settlement. It has also been stated in the
written statement that during the period of her absence
the workman was busy in contesting municipal election.
She contested election from Ward No. 118 as independent
candidate and lost. The Bank has prayed that the reference
be rejected.

4. The workman has filed her affidavit and she has
been cross-examined by learned counsel for the Bank. The
Bank has filed affidavits of Vimala M.Kamath and Anand
K.Pawar. While A K.Pawar has been cross-examined by
learned counsel for the workman the cross-examination of
Vimala M.Kamath has been closed by order sheet
dt.19-9-2011,

5. Heard Shri Vijay Kumar learned counsel for the
workman and Shri R.N,Shah learned counsel for the
Bank.

6. In parano.5 of the statement of claim the workman
states that she was on leave on some days in February
2002 and thereafter she was on leave from 1-4-2002 to
2.5.2002. She further states that when she reported for
duty on 3.5.2002 the Branch Manager did not allow her
to join. On the contrary in her cross-examination she clearly

and emphatically says “‘1 worked last up to 30-5-2000." -

The story of the workman becomes doubtful due to these
contradictory assertions. A person has to be in continuous,
service for not less than one year under Section 25-F of
the Act and this has to be counted starting from the date
of termination and then counting 12 months backwards.
The fact that the workman had worked continuously for
240 days or more in the year immediately preceding
termination is to be proved by the workman and not the
employer. In this case the date of termination is not clear
and there is no evidence on record to show that the
workman was in continuous service of the Bank for 240
days counting backwards from the date of her termination.
There is thus no infringement of the provisions of
Section 25-F of the Act.

2891 Gl/12—18

7. The workman Shantabai has stated in her cross-
“No appointment letter was issued to me. My work
was to clean bathrooms including basins, latrine
seats, urinals. Payment was made to me as per the
rates fixed for cleaning per urirals and wash basins
and bathrooms per item........... There was no fixed
wages per month. | was receiving different amount
according to work. I used to go at 7.00 a.m. It takes
about 2 hrs. for cleaning........... 1 was paid Rs. 40 per
urinal p.m., Rs. 75 per toilet p.m., Rs. 60 per wash
basin p.m. and Rs. 100 p.m. for watering plants.”

She has further stated

“My name was published in the Government Gazette
for municipal election in 2002 but I did not contest
for want of ticket. I did not withdraw my candidaturc.
Ireceived about 550 votes in the election.”

She has further stated

“I had made a police complaint in Oshiwara Police
Station. Police investigated into the matter but it
was ultimately dropped. It is truc that | am the member
of Mohalla Committee of Oshiwara Police Station, "

8. A careful perusal of the cross cxamination of the
workman herself shows that there is no cmployeg-employer
relationship between her and the Bank and she was
employed on contract basis for cleaning the W.Cs, urinals
and bathrooms of the Bank. Even assuming that the
workman had worked for 240 days continuously she cannot
claim continuity of her service because her services were
purely contractual. The termination of the contract docs
not amount to retrenchment and, therefore. it does not
attract the provisions of Section 25-I of the Act.

9. For the reasons stated above | am of the opinion
that the termination of the workman cannot be said to be
illegal or unjustified.

The workman is not entitled to any refief.
Award is passed accordingly.

JUSTICE G S. SARRAF, Presiding Officer
73 fawett, 24 9o, 2012
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New Delhi, the 24th July, 2012

S.0. 2662. —In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 03/2007)
of the Central Government Industrial Tribunal-Cum-Labour
dourt, Nagpur as shown in the Annexure, in the Industrial
Dispute between the management of Reserve Bank of
Ihdia and their workmen, which was received by the
(ientral Government on 24-7-2012.

[No. L-12012/143/2006-1R (B-1)]
RAMESH SINGH, Desk Officer
.ANNEXURE

iBEFORE SHRI J.P. CHAND, PRESIDING OFFICER,
: CGIT-CUM-LABOUR COURT, NAGPUR

Case No. CGIT/NGP/ 03/2007
Party No. 1

Date; 10-07-2012

he Regional Director,
eserve Bank of India,
6, Sansad Marg,
New Delhi

VERSUS
Party No. 2

Shri Ganesh Keshavarao Barapatre
215, Anand Bhawan,

‘Nandanwan, Main Road,

‘Nagpur. (MS)

AWARD
(Dated: 10th July, 2012)

In exercise of the powers confetred by clause (d) of

"sub-section (1) and sub-section 2 (A) of Section 10 of

Industrial Disputes Act, 1947 ( 14 of 1947) (*the Act” in

- short), the Central Government has referred the industrial

“dispute between the employers, in relation to the

management of Reserve Bank of India and their workman,

- Shri Ganesh Barapatre, for adjudication, as per letter

. No.L-12012/143/2006-1R (B-I) dated 31-01-2007. with the
following schedule:—

“Whether the action of the management of Reserve
! Bank of India in imposing the punishment of dismissal
. from services of Shri Ganesh Keshavrao Barapatre,
Typist w.e.f. 16-07-2003 is legal & justified? If not, to what
. relief'is the workman entitled?”

2. On receipt of the reference, the parties were
" noticed to file their respective statement of claim and
written statement and accordingly, the workman, Shri
Ganesh Barapatre, {“the workman” in short), filed the
~ statement of claim and the management of Reserve Bank
" of India, (**Party No. I’ in short) filed its written statement.

The case of the workman is that he was suffering

from mental disease and his case was referred to Dr. Ram
Manohar Lohiya Hospital, Delhi and he was registered as
a patient and his registration no. was PSY /1392 of 2000
and this fact was within the knowledge of party no. 1 and
during the period from 11-05-2002 to 31-07-2002, he could
not attend his duties owing to his illness and he submitted
the application dated 04-06-2002, for grant of leave from
11-05-2002 to 10-06-2002, but as he was not fit to resume
his duties on 11-6-2002, he sent another application dated
20-07-2002, for leave from 11-06-200210 31 -07-2002 and
both the applications were duly reccived by the party
no. 1. The further case of the party no. 1 is that thereafter
also, he continued to be sick and could not able to attend
his duties and his condition was very bad and as such, he
could not even send application for extension of leave
and due to his disease, he had no control over his thinking
process and he could not actuaily understand what he
should do in the given circumstances and due to said
reason, he failed to apply for extension of leave and the
party no. | served a charge sheet dated 09-01-2003 upon
him, leveling allegation of his remaining absent from duties
without prior permission of the competent authority and
without proper medical certificate and thereby violated
Rule 39 of the Reserve Bank of India (Staff) Rules 1948
and he was directed to submit his explanation either orally
or in writing within 10 days, but owing to his mental
problem, he could not submit any explanation and a
departmental enquiry was instituted against him and an
enquiry officer was appointed by order dated 10-02-2003
and the enquiry officer fixed the enquiry on 18-02-2003
and the enquiry was conducted in utier disregard to the
settled principles of natural justicc and was hastily
concluded on 20-03-2003 and no proper opportunity of
hearing was given to him and the enquiry officer submitted
his report on 29-03-2003, holding him guilty and the party
no. 1issued show cause notice on 27-05-2003, proposing
to dismiss him from services and directed him to submit
his objection within a period of 10 days against the
proposed punishment and on 16-07-2003, the punishment
of dismissal from services was passed against him with a
direction to treat the period from 11-05-2002 to 16-07-2003
as extra ordinary leave not to be reckoned for increments
and qualifying service and pension and as such, he raised
the dispute before the ALC, Nagpur and due to failure of
the conciliation, failure report was submitted to the Central
Government and hence this reference. It is further pleaded
by the workman that due to his mental disease, he accepted
the allegations leveled against him, without understanding
the gravity and consequences of such acceptance and
the enquiry was conducted without a defence “assistance,
as a result of which, he could not able to defend his case
properly and documents on which reliance was placed by
the party no. 1 were not provided to him and the
punishment imposed against him is harsh and he should
be examined by the medical board and if found unfit, then
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he be allowed to retire voluntarily from the services on the
ground of sickness.

3. The party no.1 in their written statement have
pleaded inter alia that the Reserve Bank of India
is a body corporate constituted under Section 3 of the
Reserve Bank of India Act, 1934 and in terms of Regulation
32 of the Staff Regulations, every employee of the Bank
shall confirm to and abide by the Staff Regulations and
shall observe, comply with and obey all orders and
directions, which may from time to time be given and in
terms of Regulation 39, an employee shall not absent
himself from duties without having first obtain the
permission of the competent authority, nor shall he
absent himself in case of sickness or accident without
submitting a sufficient medical certificate and in terms of
Regulation 77, leave cannot be claimed as a right. The
further case of the party no. 1 is that the workman, who
was working as a typist remained continuously absent
from his duties from 11-05-2002 and submitted leave
applications on 04-06-2002 and 20-07-2002, for the period
from 11-05-2002 to 10-06-2002 and !1-06-2002 to
31-07-2002 respectively, stating the purpose of leave as
{due to illness / not feeling well) and vide their letter dated
16-08-2002, the workman was advised to submit his leave
applications along with medical certificate issued by the
attending doctor and to present himself before the Bank's
medical officer, but he failed to do so and the workman
was again advised by them on 19-09-2002, to present
himself before the Bank's medical officer on 27-09-2002,
but the workman did not follow the instructions and
continued to remain absent and he also did not submit
any leave application from 01-08-2002, as such, he was
issued with the charge sheet dated 09-01-2003, for
violating the provisions of Regulation 39, for remaining
absent from duty unauthorisedly without prior permission
of the competent authority and without any proper medical
certificate and an enquiry was conducted in terms of sub-
Regulation 3 of Regulation 47 of the Reserve Bank of
India (Staff) Regulations, 1948 and during the domestic
enquiry, on 21-02-2003 the workman submitted to produce
his medical certificate on the next date of hearing, but he
did not do so and on completion of the enquiry, the enquiry
officer submitted his report on 29-03-2003, helding the
charges to have been proved against the workman and a
copy of the enquiry report was sent to the workman by
registered post for his representation, if any, against the
findings of the enquiry officer and though the workman
received the said letter, he did not file any representation
and the competent authority vide his findings dated
27-05-2003 agreed with the conclusions of the enquiry
officer and proposed to impose the penalty of dismissal
from services and accordingly, a show cause notice was
issued to the workman vide letter dated 27-05-2003, for
making representation, if any, against the proposed
penalty and the show cause notice issued by hand was

received by the workman on 26-06-2003, but as the
workman did not submit any representation, the competent
authority passed the final order dated 16-07-2003.
dismissing the workman from services w.e.f. 16-07-2003
and the workman did not prefer any appeal amainst the
order to the appellate authority. It is also plc: .. . by the
party no. 1 that this Tribunal has no jurisdiction to decide
the reference as the workman was working at New Delhi,
when he was dismissed from scrvices and the dispuec i3
not an industrial dispute and no document showing the
illness of the workman was tiled and the findings of the
enquiry officer are not perversc and the workman admitted
the charges leveled against him and the enquiry was not
conducted under undue haste and the workman was
given opportunity to appoint a defence representative
and the witness was examined in presence of the workman
and he was also allowed to cross-examine him and the
workman was given opportunity to present his witness
and documents in his defence and the punishment is
not shockingly disproportionate and the workman is not
entitled for any relief.

4. As this is a case of dismissal of the workman

from services, after holding a departmental enquiry, the -

validity of the departmental enquiry was taken as a
pretiminary issue for consideration and by order dated
15-02-2012, the departmental enquirv conducted against
the workman was held to be legal, proper and in accordance
with the principles of natural justice.

At this juncture, it is necessary to mention here that
though the examination-in-chief of two witnesses,
namely H.S. Verma and Vijay Kumar Kaushik on affidavit,
in support of the validity and faimess of the departmental
enquiry, were filed by party no. i, only onc witness, namely,
Vijay Kumar Kaushik in support of the claim. However,
while passing the order on the validity o1 i ENQUITY on
15-02-2012, inadvertently, it was mentioned thai. “one
H.S. Verma was examined as a witness on behalf of the
party no. 1™ instead of “Vijay Kumar Kaushik™. [ence,
the name of the witness examined on behalf of party no. |
be read as “ Vijay Kumar Kaushik” instead of “H.S. Verma”
in the order dated 15-02-2012. '

5. At the time of argument, it was submitted by. the
learned advocate for the workman that the findings
of the enquiry officer are perverse and against the
provisions of the Persons with Disabilities {Equal
opportunities, Protection of rights and Full participation)
Act, 1995 and since the findings are perverse, the.
punishment given on the basis of such perverse findings
is also excessive and not commensurate with the alleged
misconduct. It was further submitted by the learned
advocate for the workman that the management of
Reserve Bank of India was. aware of the fact that. the
werkman was suffering from some mental disease, which
is clear from letter no. CGMS/3745/8.2.00/ | 996-97 dated
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07-b2-1997 written by the Asstt. General Manager
(Petsonnel) to the workman and this was identified by
Baik's Medical Officer, hence to issue charge sheet
agajnst a person suffering from mental disease is itself
a viblation of naturai justice, because such a person is not
caphble of knowing what is being done and to defend
hil:IzeIf for such action and the action of the workman
in rjot engaging a defence assistant and during the enquiry,
sinjply saying that he was sick without reference to disease
cleprly established that he was not behaving normally and
the! management should have referred him for medical
exdmination to ascertain the nature of the problem faced
by khe workman and the certificate issued from Dr. Ram
Manohar Lohia Hospital, New Delhi shows that the
warkman was suffering from Schizophrenia and any
departmental action against such person is violative of
thrj:‘::'tl’,l 1995 and the punishment given on the basis of
su¢h findings is not only illegal and arbitrary, but also,
vi(}lative of the Act of 1995 and the punishment imposed
is hot commensurate with the alleged misconduct, because
to remain on leave due to mental iliness is not a serious
misconduct and to dismiss the workman from service, who
had rendered 24 years of service, only for the alleged
misconduct of remaining on leave is excessive and as such,
the workman is entitled for the reliefas claimed.

- 6. Per Contra, it was submitted by the management
bresentative that the workman was appointed as a Typist
and he remained continyously absent from his duties
from 11-05-2002 and the workman had submitted two
lehve applications, one on 04-06-2002 and the other on
1-06-2002, for leave for the period from 11-05-2002 to
16-06-2002 and 11-06-2002 to 31-07-2002 respectively, on
a¢count of his illness and the workman vide Bank's letter
16-08-2002 was asked to submit his leave application

.th medical certificate issued by the attending medical
Qfficer and to present himself before the Bank's Medical
QOfficer on 22-8-2002, but the workman neither submitted
ahy leave application alongwith medical certificate nor
ported before the medical officer of the bank, so he was
%iﬂ advised by the Bank on 19-09-2002 to present himself
fore the medical officer of the Bank on
-09-2002, but the workmgn did not follow the instruction
i$sued by the Bank and continued to remain absent from
his duty without any satisfactory reason and proper
thedical certificates and form 01-08-2002, the workman did
ot submit any leave application, so the charge sheet dated
-01-2003 was issued against the workman for violation
:;provisions of Regulation 39 of the Reserve Bank of
ia (Staff) Regulations, 1948 and a departmental enquiry
was conducted against him. It was further submitted that
by order dated 15-02-2012, the departmental enquiry
tonducted against the workman has already been held to
be proper and in accordance with the principles of natural
Justice by the Tribunal and the workman did not make any
pepresentation against the findings of the enquiry officer,

though he received the copy of the same sent to him by
the Bank by registered post and though the workman was
served with the show cause notice to show cause against
the proposed penalty, he did not file any show cause and
the workman was given ample opportunities to produce
medical certificates or to present himself before the
Rank's Medical Officer for his medical examination but he
failed to produce the medica! certificates and he also did
not appear before the Bank's Medieal Ofticer for his medical
checkup and the workman admitted about his remaining
absent from duty without submission of any application
and though he was given opportunity to produce the
medical certificates in support of his iliness, he did not
produce the same and the documents filed by the workman
regarding his treatment at Dr. Ram Manohat Lohiva
Hospital are in respect of the period much carlier to the
issuance of the charge sheet dated 09-01-2003 and the
said documents were never brought to the notice of the
Bank and the workman in his evidence has admitted that
he was not under medical treatment for his iliness including
mental illness from 11-05-2002 and thc workman was
regularly attending duty in the Bank from 08-04-2001 to
10-05-2002. It was further submirted by the management
representative that the case of the workman is not covered
under the provisions of the Persons with Disabilities
(Equal epportunities, Protection of Rights and Full
Participation) Act, 1995 as the workman did not submit the
disability certificate as required and mentioned under
section 2(t) of the said Act and issued by the competent
authorities under rule 4 of the persons with Disabilitics
(Equal opportunities, Protection of Rights and Full
Participation) Rules, 1996 and the Bank has not violated
any provision of the said Act and the workman did not
disclose about his suffering from mental illness during
the enquiry and the burden of proot as regard his mental
status was on the workman and be failed to prove the
same and the findings of the enquiry ofticer are not at all
perverse and the punishment imposed against the
workman cannot be said to be shockingty disproportionate
and therefore. there is no scope to interfere with the
punishment and the workman is not entitled to any relief.

In support of such contention. the management
representative placed reliance on the decision reported
in AIR 2004 SC-4161 {Delhi Transport Corporation Vs.
Shiv Sardar Singh) .

7 The main contention raised by the learned
advocate for the workman was that the workman was
suffering from mental disease and as such the submission
of the charge sheet against the workman is illegal and the

entire departmental enquiry and so also imposition of

the punishment basing on such illegal charge sheet are
also illegal and the submission of the charge sheet and
initiation of the departmental enquiry were against the
provisions of Persons with Disabilities (EEqual
opportunities, Protection of Rights and Il Participation)
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Act, 1995. The learned advocate for the workman in
support of such contention, placed reliance on the
decisions reported in All India Service Law Journal
IX- 2008 (3) (SC)-1 (Bhagwan Das Vs. Punjab State
Electricity Board), (2003) 4 SCC-524 (Kunal Singh Vs,
Union of India) and All India Services Law Journal 11}-
2006 (1)-313 (Dharma Rac Vs. Union of India).

8. Perused the record including the evidence
adduced by the parties and considered the submissions
made by the parties during argument. The documents filed
by the workman regarding his treatment at Dr, Rammanohar
Lohiya Hospital show that the workman was treated for
mental illness for the period from 21-03-2000 to 30-10-2001.
However, it is clear from the own admission of the
workman that after his treatment in Dr. Rammanohar
Lohiya Hospital, he was completely cured and quite normal
and from 08-04-2001 to 10-05-2002, he was regularly
attending his duty in the Bank and he had never intimated
the bank that he was mentally ill and from 11-05-2002, he
was not under any medical treatment for his illness
including mentat itiness. The said evidence of the workman
finds support from the fact that he attended his duty
regularly for the period from 08-04-2001 to
10-05-2002. From the materials on record, it is clear that the
workman was not mentally ill either on 10-05-2002 or on
09-04-2003, on the date on which charge sheet was
submitted against him or during the period of conducting
the departmental inquiry or thereafter also. There is no
evidence on record to show that the workman had
acquired any disability during his service within the
meaning of Section 2 of Persons with Disabilities (Equal
opportunities, Protection of Rights and Full Participation)
Act, 1995. Hence, the provisions to the said Act do not
apply to the case of the workman. As the provisions of the
Act of 1995 have no application to the case of the workman,
with respect, 1 am of the view that the three decisions
cited by the learned advocate for the workman are also
not applicable to the present case in hand. Hence, 1 find
no force in the contentions raised by the leamed advocate
for the workman.

9. After going through the records of the enquiry
proceedings, it is found that the findings of the enquiry
officer are based on the evidence adduced in the enquiry
and such findings are not based on any extraneous
materials. The enquiry officer has assessed the evidence
in a rational manner and has a.signed reasons in support
of the findings. Hence, the findings of the enquiry officer
cannot be said to be perverse.

10. So far the proportionality of punishment is
concerned, it is to be mentioned here that grave misconduct
has been proved against the workman in a properly
conducted departmental enquiry against him. The
punishment of dismissal from service commensurate with
the grave misconduct proved against the workman and

the same cannot be said to- be shockingly
disproportionate. Hence, there is no scope to interfere
with the punishment. Hence, it is ordered :—

ORDER

The action of the management of Reserve Bank ¢.
India in imposing the punishment. of dismissal from
services of Shri Ganesh Keshavrao Barapatre, Typist
we.f. 16-07-2003 is legal & justified. The workman is not
entitled to any relief.

J. P.CHAND, Presiding Officer
7§ R, 24 @, 2012
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New Delhi, the 24th July, 2012

8.0. 2663.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 16/
2008) of the Central Government Industrial Tribunal-cum-
Labour Court No.1, Dhanbad as shown in the Annexure,
in the Industrial Dispute between management of
M/s. BCCL and their workman, which was received by
the Central Government on 24-7-2012.

[No. L-20012/97/2007-IR (CM-1))
AJEET KUMAR, Section Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL No. 1, DHANBAD

In the matter of a reference U/s. 10 (1) (d) (2A) of the
Industrial Disputes Act, 1947.

REFERENCE No. 16 of 2008
Parties:

Employers in relation to the management of Sijua
Area of M/s. BCCL..

AND
Their Workmen
PRESENT: Shri H.M. SINGH., Presiding Officer
APPEARANCES:
For the Emplovers : Shri D. K. Verma. Advocate

For the Workman : - Shri T. P, Jha, Advocate
State : Jharkhand Industry : Coal

Dated, the 18-4-2012
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. AWARD

By Order No. 1-20012/97/07-IR (CM-1) dated 17-8-07
the Central Government in the Ministry of Labour has, in
exércise of the powers conferred by clause (d) of sub-
segtion (1) and sub-section (2A) of the Industrial Disputes
Act, 1947, referred the following dispute for adjudication
to this Tribunal :

~Whether the action of the management of Sendra
Bansjora Colliery of M/s BCCL in denying
regularisation as Asstt. Foreman, T&S grade 'C' 1o
Shri Bharat Mahato, E.P. Electrician (Excvn.) is
justified and legal? If not, to what relief is the
concerned workman entitled and from which date 7

2. The case of the concerned workman is that the
cancerned workman was initially posted as Electrical Helper
iniCategory-1l w.e f. 8-4-82. Subsequently he was promoted
in- Category-1V as Electrician. He has passed Llectrical
Wiremanship Certificate Examination conducted by the
Government of Bihar in the year 1988, In the year 1999 he
has passed Electrical Supervisorship Examination
Certificate both 1.T and HT. He was authorised to work
ag Electrical Supervisor alongwith 12 other employees
vide office order dated 30-3-05 duly issued by the
mianagement. Afier one month, the Personnel Manager,
Sijua Area issued an office order placing the concerned
wiorkman as [P Electrician in Category ‘C' wee.. | -4-06 which
i4 illegal, arbitrary and unjustified. As per the stiptlation of
office order dated 30-5-2005 the management of Sijua
Area is bound to place the concemed workman as Asstt.
Horeman (Elect.) in Tech & Supervisory Grade 'C".

1t has been prayed that this Hon’ble Tribunal be
pleased to pass an award directing the management 1o
regularise the concerned workman as Asstt. Foreman (T&5)
Grade 'C” w.e.f. 1-4-2006 i.e. from the date of his counterparts
lave been promoted.

3. The case of the management is that the concerned
workman is a permanent employee of Sendre Bansjora
Colliery working as EP Electrician in Exct. Grade "D lle
was promoted to the post of E. P. Electrician, Excavation
Category "C" w.e.f. 1-4-2006 vide office order dated |-4-
2006. The above promotion was done according to the
padre scheme formulated by JBCCI. The demand made by
ihe union for promotion of the concerned workman in the
post of Asstt. Foreman (T&S) Grade *C’ is neither legal nor
justilied. As per the cadre Scheme an EP Electrician (Excv.)
Category ‘B is eligible for promotion to the post of EP
Electrician :xcavation Category *C’. There is no provision
for promotion ol'an EP Electrician Excavation Catcgory ")’
10 the post of Assit. Foreman, {T&S) Grade *C". Due to
clerical mistake an office order was issued on 1-3-2006 by
‘which the concerned workman was promoted to the post
of Technical & Supervisory Grade *C", After recti fying the
.clerical mistake a fresh office order was issued on 1-4-06
and the concerned workman was promoted to the post of
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EP Electrician Excavation Category 'C" w.e.f. 1-4-2006. For
promotion to the post of Asstt. Foreman (T&S) Grade "C’a
workman has to complete three years experience in the
post of EP Electrician Excv. Category *C’. The concerned
workman has not obtained any experience in the post of EP
Electrician Excavation Category (C).

Under such circumstances it has been prayed that
the Hon'bleTribunal be pleased to pass an award holding
that the action of the management is legal and justified and
the concerned workman is not entitled to any relief.

4. Both the parties have filed their respective
rejoinders admitting and denying the contents of some of
the paragraphs of each other’s written statement.

5 The concerned workman praduced himself as
WW-1 and proved documents as Exts. W-110 W-11

The Management has produced MW-1. Pawan
Kumar Srivastava and proved documents as EXtM-1.

6. Main argument advanced on behalf of the
concerned workman is that he should have been promoted
from EP Electrician in Excv. Grade ") 10 the post of Assit.
Foreman { Tech- & Supervisory) Grade *C". In this respect
office order was issued and later on it was rectified. So it
has been argued that he should be given promotion from
EP Electrician Excv. Cat. C to Assit. Foreman Tech. &
Supervisory Grade *C".

It has been argued that other persons have been
promoted by Office Order dated 23-2-2006 issucd by
Personnel Manager which is Ext.W-5_ but just after one
month vide office order dated 1-4-2006. The concerned
workman was placed as EP Electrician kxevn. Cat. *C L but
other employees have been promoted.

In this respect the evidence of the concerned
workman is very much material. In his cross gxamination
he (WW-1) stated that | was EP Electrician Excvn. Grade.
Electrical Supervisor, Technical Grade (7 belongs to
Electrical & Mechanical Grade. Both are of separaic cadre.
Both have got their own promotional channel. Fhave got
no letter for change of cadre. | have got EP Flectrician
Excvn. Category “C” from [-4-2006.

From the statement of the concerned workman it
shows that Electrical Supervisor, Technical Grade "¢
belongs to Electrical & Mechanical cadre. EP Electrician
Excavation Grade and Electrical Supervisor Tech. Grade
- both have got their own promotional channel.

7. Considering the above facts and circumstances. 1
hold that the action of the management of Sendra Bansjora
Colliery of Mis. BCCL in denying regularisation as Assit.
Foreman T&S Grade *C’ to Shri Bharat Mahato. 1P
Electrician (Excvn.) is justified and legal. Hence the
concerned workman is not entitled 1o any relief.

This is my Award.

H. M. SINGIL, Presiding Ofheer



[ ¥ [1—a&v2 3(ii)]

WA 1 T99F @ 3 18, 2012/5@W 27, 1934 6565

7% feeeit, 24 TR, 2012
WA, 2664, —3eifw faar sifufimy, 1947 (1947

1 14) F YT 17 F JTRU §, HAT THR @ G H @

# yayes ® u@g fawst ok 38 FwHwM #
o, srgey o fifte sirdfirs faar 4 3309 TR s
sfiEToy/sm T A 1, YWER @ g (et dem
138/2001 ) I FhTTTTE A B, N P TR ) 24-07-2012
) W g9 A | '
[, T&H-20012/93/2001-3T¢ 3R (Hww-1) ]
SSIT FAR, ST AR
New Deihi, the 24th July, 2012

S.0. 2664.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Govemment hereby publishes the Award (Ref. No. 138/
2001) of the Central Government Industrial Tribunal-cum-
Labour Court No.1, Dhanbad as shown in the Annexure,
in the Industrial Dispute between the management of
M/s. BCCL and their workmen, which was received by
the Central Government on 24-07-2012.

. {No. L-20012/43/2001-IR (CM-T)]
AJEET KUMAR, Section Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL No. 1, DHANBAD

In the matter of a reference U/s. 10 (1) (d) (2A) of the
Industrial Disputes Act, 1947,

REFERENCE No. 138 of 2001
Parties:

Employers in relation to the management of Sijua
Area of M/s. BCCL Ltd.

AND
Their Workmen
PRESENT: Shri H.M. SINGH, Presiding Ofﬁcér
APPEARANCES:
For the Employers : None

For the Workman : Shri S.S. Kesri, Advocate

State . Jharkhand
Industry : Coal
Dated, the 4th April, 2012
AWARD

By Order No. L-20012/93/2001-IR (CM-1) dated 18/
24-5-2001 the Central Govemment in the Ministry of Labour

has, in exercise of the powers conferred by clause (d) of
sub-section (1) and sub-section (2A) of Section 10 of the
Industrial Disputes Act, 1947, referred the following dispute
for adjudication to this Tribunal :

“Whether the action of the management of BCC1..
Sijua Area in not providing employment to the
dependént of Late Raghu Prasad is justified 7 If
not, to what relief is the concerned workman
entitled ?”

2. The case of the concerned workman is Raghu
Prasad was a permanent Fitter at Basudeopur Colliery and
died on 20-12-93 at Central Hospital. Dhanbad. After his
death the wife of deceased employee, Smt. Kapli Devi had
applied for employment in a prescribed proforma under the
Jaid down provisions of NCWA. The management turned
down her prayer for employment and later on advised her
to apply for employment of their son. Accordingiy,
Sanjay Prasad had appiied for his employment on 24-8-98
enclosing therein all relevant papers, but the same was
turned down by the management. When the matter was
brought to the notice of District Administration, the
authority concerned had also float an enquiry in the matter
and found that Smt. Kopali Devi is the wifc of Late Raghu
Prasad and there is nothing adverse in against of her. The
dependent of Late Raghu Prasad also approached to the
higher authority to reconsider his casc but all went invain,
Seeing no other altemnative an industrial dispute was raised
before Asstt. Labour Commissioner {C) which ended in
failure and the present reference is the out come that
dispute.

Under the facts and circumstances stated above, it
has been prayed that the Hon’bleTribunal be pleased to
pass an award by directing the management to provide
employment to Shri Sanjay Kumar, dependent son of
Late Raghu Prased, Ex-fitter of Basudeopur colliery.

3. The case of the management is that Late Raghu
Prasad was an employee of Basudeopur colliery of BCCI.
and he died on 20-12-93. Smt. Kopali Devi claiming the wife
of Late Raghu Prasad applied for employment on
compassionate ground in place of Late Raghu Prasad in
April, 1994. Her application was examined and it was found
that Smt. Kopali Devi is not the legally married wife of Late
Raghu Prasad and that she has been declared as the wife
of one Sri Mangal Pasi, an Ex-employee of Basudeopur
colliery in the Nomination Form-F. Subsequently Smt.
Kopali Devi vide her application dated 17-6-98 addressed
to the General Manager, Koyla Bhawan requesting for
employment to her son, Sanjay Kumar Prasad instead of
her self in place of Late Raghu Prasad, Since Smt. Kopali
Devi was not the legally married wife, her son also couid
not claim for employment in place of Late Raghu Prasad.
Accordingly Smt. Kopali Devi and Sanjay Kumar/Prasad
were informed regarding the decision of the competent
authority vide letter dated 19-1-1999 with the instruction
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that the son born from the first wife may apply for the job in
place of deceased employee.

Under such circumstances it has been prayed that
the Hon’bleTribunal be pleased to pass an award holding
that the action of the management is in not providing
employment to the dependent of Late Raghu Prasad is
justified and the concerned workman is not entitled to any
relief.

4. Both the parties have filed their respective
rejoinders admitting and denying the contents of some of
the paragraphs of each other’s written statement.

5. On behalf of the workman Kopali Devi (WW-1)
and Dung Bijay Rajbhar (WW-2) and proved documents
as Exts. W-1 to W-5.

No evidence has been adduced on behalf of the
management,

6. Main argument advanced on behalf of the
concerned workman is that Kopali Devi, wife of Late
Raghu Prasad and the son of Kopali Devi, Sanjay Prasad
had applied for employment of Sanjay Prasad on 24-8-98
under N.C.W.A., but the management turned down their
request vide letter dated 19-1-99 down their request vide
their letter dated 19-1-1969.

7. The management representative argued that
Smt. Kopali Devi is second wife of Late Raghu Prasad
and Sanjay Prasad is not her son, so he cannot be given
employment. Moreover, it has also been argued that
Smt. Kopali Devi is the wife of Mangal Pasi, so no
cmployment can be given to her.

It has also been argued on behalf of the concerned

workman that Sanjay Prasad had applied for his
employmeént on 24-8-98 along with other documents, but
the management illegally not giving employment in place
ol'his father | .ate Raghu Prasad, who died on 20-12-93. As
per Mukhiya Certificate Kopali Devi has been shown as
Wife of Late Raghu Prasad. This documents has not been
considered. Moreover, as per family pension letter
(Ex1.W-4} it has been shown that Kopali Devi has been
giving family pension of Late Raghu Prasad. Family pension
aranted to Kopali Devt W/o Late Raghu Prasad and Bank
Account has also been opened by Smt. Kopali Devi for
pension and shown as W/o of Late Raghu Prasad. But the
management illegally treating her as wife of Mangal Pasi.
This document is nornination form in the name of Mangal
Pasi and Kopali Pasi has been shown as his wife. But this
document has not been shown that his Kopali Devi has
fied nomination and pension sanctioned for her late
husband and since then getting pension. Moreover, this
document of management’s document.

§. Considering the above facts and circumstances, |
hold that the action of the management of BCCL, Sijua
Area in not providing employment to the dependent of

Late Raghu Prasad is not justified. Accordingly, Sanjay
Kumar/Prasad dependent son of Late Raghu Prasad is
entitled for dependent employment. The management is
directed to implement the Award within 30 days from the
date of publication of the award.

This is my Award.
H. M. SINGH, Presiding Officer
74 fReelt, 24 I, 2012
WAL, 2665, il fra sfufmm, 1947 (1947
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New Delhi, the 24th Juty, 2012

8.0. 2665.—In pursuance of Scction 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 120/
2003) of the Central Government Industrial Tribunal-cum-
Labour Court No.I, Dhanbad as shown in the Anncxure,
in the Industrial Dispute between management of
M/s. BCCL and their workman, which was received by
the Central Government on 24-07-2012.

[No. L.-20012/169/2003-IR (CM-1)]
AJEET KUMAR, Section Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL No. 1, DIHANBAD

In the matter of a reference 1/s. 10 (1) (d) (2A) of the
Industrial Disputes Act, 1947.

REFERENCE No. 120 0f 2003
Parties;

Employers in refation to the management of Kustore
Areaof M/s. BCCL..

AND

_ Their Workmen
PRESENT: Shri H.M. SINGH, Presiding Officer
APPEARANCES: '
For the Employers : Shri U. N. Lal, Advocate
Forthe Workman : Shri N. M. Kumar, Advocate
State : Jharkhand
Industry : Coal

Dated, the 17th April, 2012
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AWARD

By Order No. L-20012/169/2003-IR (CM-}) dated
10-11-2003 the Central Government in the Ministry of
Labour has, in exercise of the powers conferred by clause
{d) of sub-section (1) and sub-section (2A) of Section 10
ofthe Industrial Disputes Act, 1947, referred the following
dispute for adjudication to this Tribunal :

“Whether the action of the management of BCCL,
Kustore Area in termination the services of Shri
Rajesh Kumar w.e.f. 28-2-96 is justified ? 1f not, to
what relief is the concerned workman entitled 7"

2. The case of the concerned workman is that he
was permanent employee of BCCL posted on the post
of Dumper Driver at Hurladih Colliery. The concerned
workman in mental disorder absented from his duty from
10-9-93 to 27-11-01 on due information to the management
by his father dated 4-10-93,23-9-94 through registered post.
During this period he was under intensive treatment of
docter at Ranchi. After recovery, the concerned workman
submitted his joining before the colliery management on
29.11-01, but he was not allowed to resume his duty and en
the contrary, he was served with termination order for
allegation of un-authorised absenteeism on the basis of ex
parte domestic enquiry. Thereafter the concerned
workman under para 30 of Certified Standing Orders
preferred appeal before the Appellate Authority-cum-Area
General Manager, Kustore, but no response is given as
yet by the Appellate Authority.

As such the said termination order is quite illegal,
mala fide, arbitrary and against the norms of natural justice.
No notice of domestic enquiry no findings of domestic
enquiry was ever served to the workman concerned. He
was never given any opportunity to defend his case.
The absenteeism in mental disorder will never came
within ambit of misconduct. On the contrary management
has violated the provision of Sec.2(c) of Human
Transplantation of Human Organ Act, 1994 by dismissing
an employee who is suffering from mental disorder.
Such person shall be deemed as dead within meaning of
this section and a dead person cannot be dismissed from
service.

Under the facts and circumstances stated above, it
is prayed that the Hon'bleTribunal be pleased to
pass an award in favour of the workman.

3. The case of the management is that the concerned
workman, Rajesh Kumar, Dumper Driver, had absented
unauthorisedly without any permission w.e.f
27-9-93 as per Clause 26.1.1 being habitual absentee. He
was issued with a charge sheet dated 11-1-1994. Sri P. K.
Srivastate, Sr. P. O. was appointed as Enquiry Officer to
conduct the domestic enquiry against the concerned
workman. The concerned workman was issued notices of
enquiry by the Enquiry Officer fixing the date on 27-7-95,
but the concerned workman did not tumn up. The enquiry

2891 Gi112—19

was held ex-parte where the management representative
produced the prosecution witness. The Enquiry Olficer
submitted the enquiry report to the disciplinary authority
along with enquiry proceeding’s copy. ‘Thercafter show
cause notice was issued by the management o the
concerned workman with 2 weeks time. No reply was sent
by the charge sheeted employec of the second show
cause notice. Thereafter the concerned workman was
dismissed from service w.e.f 28-2-96. The action of the
management in terminating the servicc ol the concerncd
workman is just, fair and quite reasonable and he is not
entitled to get any relief,

4. Both the parties have filed their respective
rejoinders admitting and denying the contents of some ol
the paragraphs of each other’s written statement.

5. The enquiry was found to be fair and proper on
10-3-2011.

The concerned workman filed Fxts. W-1 and Ext.
W-2,

The management filed documents marked as ENts.
M-1 to M-8, in formal proof.

6. Main argument advanced on behalf of the
concerned workman is that his service has been terminated
without giving proper opportunity and he was absent
from duty from 30-9-93 t0'27-11-01 with due information to
the management by his father, P. Singh dated 4-10-93.
23-9-94 by registered post. But the management iHegally
terminated his service.

7. The management’s representative argued that
the concerned workman absented trom scrvice for long
time from 27-9-93 and he was habitual absentee. so he was
issued chargesheet as per Clause 26.1.1 ol the company’s
standing Order. The Disciplinary Authority appointed
Enquiry Officer who had done enquiry and found that he
actually absented for long time without information and
without any leave application.

8. It has been argued on behall of the concerned
workman is that he was getting his treatment at Ranchi
and ex-parte enquiry was done by the management.

9. Consid'ering the enquiry conducted by the
management it shaws that the concerned workman was
long absentee and dig rot able to perform his job and gt
treatment. though he has ot filed any such treatment paper
for long treatment at Mental Hospital. Ranchi. which may
be believed that he was actually ill.

10. Considering the above facts and circumstances.
[ hold that the action of the managemunt of’ BCCL. Kustore
Area in terminating the services of Rajesh Kumar w.e.t.
28-2-96 is justified and the concerned workman is nol
entitled to any relief.

This is my Award.

H. M. SINGLL Presiding Officer
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8.0. 2666.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
{iovernment hereby publishes the Award (Ref. No. 131/
£001) of the Central Government Inidustrial Tribunal-cuim-

abour-Court No. 1, Dhanbad as shown in the Annexure,
tn the Industrial Dispute between the employers in relation
to the management of M/s. CCL and their workman, which
as received by the Central Government on 24-7-2012.

{No. L-20012/772001-IR (C-I)]
AJEET KUMAR, Section Officer

ANNEXURE

BEFORYT, THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNALNO. 1, DHANBAD

Inthe matter of avelerence U's. TOCD(U)} (2 A) of the
Industrial Disputes Act, 1947

_ Reference No, 131 of 2001
PARTIES

Fimployers in relation to the management of Argada

Colliery of M5, C.C. Lid.

AND
Their Workman
PRESENT:
_ ShriHL M. Singh, Presiding Officer
APPEARANCES :
For the Emplovers : Shri D.K. Verma. Advocate
]?ur the Workman ¢ Shri D. Mukherjee, Advocate
State : Jharkhand Industry : Coal
Dhanbad. the2-4-2012
AWARD

By Order No. L-20012/7/2001-1R (C-1), dated
22-5-2001 the Central Government in the Ministry of Labour
has. in exercise of the powers conferred by clause (d) of

sub-section (1) and sub-section (2A) of Section 10 of the
Industrial Disputes Act, 1947, referred the following dispute
for adjudication to this Tribunal :

“Whether the action of the management of Argada
Colliery of M/s. C.C. Ltd. in not providing
employment to the dependent of late Parna is
justified ? If not to what relief is the said dependant
entitled 7"

2. The case of the concerned workman is that Late
Parna had been working as permanent S.F. Khalasi at
Argada Colliery since long with unblemished record of
service. Unfortunately he died on 23-2-90 during the tenure
of his service. The management implemented NCWAs
which is also a settlement and as per the same the dependent
of late Parna is entitled for employment. The wife of late
Parna represented before the management for providing
employment to his eldest son, namely, Mohan Bedia, But
the management did not provide employment to Mohan
Bedia and unfortunately the poor Adivasi boy died on
4-2- 96. Thereafter the wife of late Pamna represented before
the management for providing employment to another son,
namely, Suraj Nath Bedia. All formalities for dependent
employment was coniplete, but the management did not
provide him employment on the alleged ground of delay.
The wife of late Parna and the union on behalf of the
dependent son represented before the management but
without any effect. Thereafter the union raised an industrial
dispute before the A.L.C. (C) which ended in failure. The
Gowt. of Incia. Ministry of Labour referred the dispute for
adjudication to this Tribunal.

Under such circumstances, it has been prayed before
the Hon’ble Tribunal to answer the reference in favour of
the workman by directing the management to provide
employment to the dependent of late Parna with
retrospective effect with all attendant benefits.

3. The case of the management is that one workman,
Parna was working as surface fan khalasi at Argada Colliery
with effect from 1-4-74. In his service excerpt of 1987, he
declared the name of his wife as Fulki Devi and declared
that he had only one son, named. Raj Kumar. The aforesaid
workman abandoned his service w.e.f. 15-7-89 and the
management did not receive any information relating to
the cause and circumstances under which he abandoned
his service w.e.f. 15-7-89. Smt. Fulki Devi wife of the
aforesaid workman made an attempt to get some of her
relatives employed in the service of the company by
declaring him as the dependent son of the aforesaid
workman stating that her husband died on 23-2-90 and she
has right to sponsor his son for employment as dependent.
It is submitted that as the workman concerned left his
employment with his own volition at his own discretion
w.e.f. 15-7-89, he was not earning any amount from the
colliery and the question of any dependent on his earnings
did not and cannot arise. Mohan Bedia had not been
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declared as the son of Parna in the service excerpt and he
was also not medically fitto be employed in a coal mine in
the capacity of miner/loader. The demand advanced by the
sponsoring union is not bonafide and it is an attempt to
get employment on some pretext or other with the help of
litigation. The concerned lady is not entitled to get any
person employed in the capacity of dependent son of late
Parna.

Under the facts stated above, it has been prayed
that the Hon’ble Tribunal be pleased to pass the award
holding that no relief can be granted to any person in the
form of dependent of late Parna.

4. Both the parties have filed their respective
rejoinders admitting and denying the contents of some of
the paragraphs of each other’s written statement.

5. The mapagement produced MW-1, Umesh Singh,
who proved document as Ext. M-1.

The concerned workman produced WW-1, Suraj
Nath Bedia. -

6. Main|argument advanced on behalf of the
concerned workman is that his father, Parna, was 2
permanent em loyee of the management, who died on
23-2-90 during the tenure of his service. As per provisions
of NCWA my mother, namely, Fulki Devi submitted
application for| providing employment to my elder brother,
namely, Mohan Bedia. Later on Mohan Bedia died on 4-2-
1996. After death of my elder brother, my mother represented
pefore the management on 15-1-07 for providing myself
employment in place of my late father, Parna.

7. Manggement’s representative argued that Parna
was an employee of the management, who died on 23-2-90
during the tenure of service and in his service excerpt he
declared the name of his wife as Fulki Devi and declared
that he had anly one son, Raj Kumar. So, he cannot be
given employment.

8. In this respect in service excerpt only the name of
Raj Kumar been shown as dependent son, 50 it cannot
be presumed|that the concerned workman is the dependent
son of Parna because the service excerpt is statutory
document which is kept by the management.

In this respect it has been argued on behalf of the
management that in Ext. M-1 it has been mentioned in the
last page that my full name is Parna Bedia. Name of my son,
Raj Kumar is wrong. Elder son is Mohan Bedia and younger
son is Suraj|Nath Bedia. But it does not find any signature
of the author of the management’s officer or the concerned

workman, go it has got no value. :
In thl service excerpt, the name of Smt. Fulki Devi
wife and Kumar, son is mentioned and the name of

Mohan Bedlia does not appear and he is son of Pama, 50,
he cannot be given employment by the management.

8. On behalf-of the workman 2007 (4) JLIR pg. 145
has been referred in which Hon’ble Supreme Court laid
down that in the mine the dependent was below 18 years at
the time of death of his father and after attaining the age he
applied but the management rejected on the ground of
delay. The Hon’ble Supreme Court Jaid down that when
there is settlement and alleged roster then the name of the
dependent should have been entered in live roster after
attaining the age and he should have been given
employment.

Another law referred on behalf of the workman is
2005 (2) JLIR 671 in which Hon’ble Jharkhand High Court
laid down that the claim made by son of the deceased
rejected on the ground that his name did not appear in
relevant service documents of the deceased, however,
several documents annexed by petitioner showing the
claimant as the legitimate son of the deceased who died in
harness, so the legitimate claim of petitioner, the matter
needs re-consideration by the respondent.

In the present case the concerned person has not
filed any genuine documents t0 show that he is the son of
late Parna. '

9. Considering the above facts and circumstances, 1
hold that the action of the management of Argada Colliery
of M/s. C.C. Ltd. in not providing employment to the
dependent of late Pama is justified. Hence, the dependent
of late Parna is not entitled to any relief.

This is my Award.
H. M. SINGH, Presiding Offticer
= feeetl, 24 6T, 2012
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New Delhi, the 24th July, 2012

5.0. 2667.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947}, the_Ce_mral
Govemment hereby publishes the Award (Ref. No. | 25/1992)
of the Central Government lndListrial'Tribunal-cum'-l_‘,abour
Court No. 1, Dhanbad as shown in the Annexure, in the

~ industrial dispute between the employers if relatioh to the
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. management of M/s. ECL and their workman, which was
received by the Ceritral Government on 24-7-2012.

[No. L-20012/221/1991-IR (C-1))
AJEET KUMAR, Section Officer

ANNEXURE
_BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL NO. 1, DHANBAD

In the matter of a reference U/s. 10(1Xd) (2A) of the
Industriai Disputes Act, 1947,

Reference No. 125 of 1992
‘ PARTIES :

Employers in relation to the management of Shampur
‘B’ Colliery of M/s. E.C. Lud,

AND
Their Workman
IPRESENT:
Shri H. M. Singh, Presiding Officer.
APPEARANCES :
Furthe Employers : Shri B. M. Prasad, Advocate
i=orthe workman : Shri D. Mukherjee, Secretary,
Bihar Colliery Kamgar Union
$tate : Iharkhand Industry : Coal
Dhianbad, the 19-4 -2012
AWARD

By Urder No. 1:20012/221/9i-1R (Coal-1), dated
18-9-1992 the Central Govemment in the Ministry of Labour
S, in exercise of the powers conferred by clause (d) of
sub-section (1) and sub-section (2A) of Section 10 of the
Ihdustrial Disputes Act, 1947, referred the following dispute
for adjudication to this Tribunal -

“Whether the action of the management of Shampur

"B’Colliery of M/s. Eastern Coalfields Ltd. in not

regularising Shri Sushi! Modj ag Magazine Clerk wee.f,
. 1985 isjustified ? If not, to what relief the workman is
t entitledto 7

2. The case of the concerned workman is that he
his been working as Magazine Clerk since 1998
cdntinuously and has put in 240 days attendance in each
cdlendar year. The managernent has implemented Wage
Btard Recommendation and as per that all the workmen
are entitled to receive wages and designation. The
concerned workman represented before the management
fot his regularisation as Magazine Clerk but without any
eflect. As per policy decision of the management the
cohcerned workman is entitled for regularisation as
M3gazine Clerk. Seeing no other alternative an industrial

dispute was raised before the ALC.(C), Dhanbad, which
ended in failure and the present dispute has been referred
by the Ministry of Labour for adjudication to this Hon’ble
Tribunal,

It has been prayed that this Hon’ble Tribunal be
pleased to answer the reference in favour of the workman
by directing the management to regularize the concerned
workman atleast w.e.f. 1985 with all arrear of wages and
consequential benefits,

3. The case of the management is that Shampur ‘B’
Colliery falls in Kapasara Area of Eastern Coalfields Ltd.
which has a large number of collieries located in West
Bengal and Bihar, Shri Sushil Modi is employed in Shampur
‘B’ Colliery as a Pump Khalasi and he is paid wages as
provided in the N.C.W.A. from time to time. The minimum
educational qualifications laid down for the post of
Magazine Clerk is Matriculation or its equivalent
examination. But the concerned workman was not a
matriculate. His education qualification is far low than that
of matriculation. On some occasions when Shri P, K,
Mondal, regular Magazine Clerk was sick or on leave,
Shri Sushil Modi was authorised to work in his place. It
also happened that sometimes Shri Sushil Modi was also
directed to collect explosives from the neighbouring
Mandaman Colliery of ECL. Such a Job could be given to
any employee and it need not necessarily be done by a

Magazine Clerk. Under the N.C.W.A. There is a provision -

for employment of Explosive Carriers and they are in daily
rated Category-II. The concerned workman is in a much
higher daily rated category than Category-I1 in the capacity
of Pump Khalasi,

In the light of the aforesaid submission, they are not
required to regularise the concerned workman as Magazine
Clerk w.e.f. 1985 or from any other date and as such, it has
been prayed that the Hon’ble Tribunal be pleased to pass
an award in favour of the Management by rejecting the
claim/prayer of the union. :

4. Both the parties have filed their respective
rejoinders admitting and denying the contents of some of
the paragraphs of each other’s written statement,

5. No oral documentary evidence has been adduced
from either side, on which basis it can be said that the
action of the management was not Jjustified.

6. I have gone through the written statements of
both the parties. It appears from the record that the
concerned workman does not possess requisite educational
qualification for the post of Magazine Clerk. The minimum
educational qualification for the post of Magazine Clerk is
matriculation or its equivalent examination. But the
educational qualification of the concerned workman is far
below than that of matriculation, So, he is not entitled to be
regularised as Magazine Clerk.

QL DYV
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7. In the result, 1 hold that the action of the
management of Shampur ‘B’ Coiliery of M/s. E.C. Ltd. in
not regularising Shri Sushil Modi as Magazine Clerk wef.
1985 is justified and the conoemedworhmnisnotemiﬂed_
to any relief.

H. M. SINGH, Presiding Officer

=t fiweht, 24 Yomg, 2012
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‘New Delhi, the 24th July, 2012

S.0. 2668.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 122/
1992) of the Central Government Industrial Tribunal-cum-

to the

No. ].r20012!313!1991-1R(C-I)]
AJEET KUMAR, Section Officer

ANNEXURE

mmmwvm
INDUSTRIAL TRIBUNAL NO. 1, DHANBAD

In the matter of a reference Uls. 10(1)X(d) (2A) of the
Industrial Disputes Act, 1947.

Reference No. 122 0f 1992
PARTIES:

Employers in relation to the management of
Mandman Colliery of M/s. Eastern Coalfields Ltd.

AND
Their Workmen
PRESENT:
Shri H. M. Singh, Presiding Officer.
" APPEARANCES:
. Shri B. M. Prasad, Advocate

. Shri D. Mukherjee, Secretary,
Bihar Colliery Kamgar Union

For the Employers
For the workmen

State : Jharkhand Industry : Coal

Dhanbad, the 18-4-2012
AWARD

By Order No. L-20012/313/91-IR {Coal-I), dated
lwlwlmecmﬂﬁovunmentmﬂwmnisuyofubom
has, in exercise of the powers conferred by clause (d) of
sub-section (1) and sub-section (2A) of Section 10 of the
Industrial Disputes Act, 1947, referred the following dispute
for adjudication to this Tribunat :

wWhether the action of the management of M/s.
Eastern Coalfields Ltd., Kapasara Area in relation
to their Mandman Colliery in not regularising
S/Shri Badri Roy and 8 others (as in the annexure) as
water supplier is justified ? If not, to whit relief the
workmen concerned are entitled 77

ANNEXURE
1. Shri BadriRoy
2. Shri P. Yadav
3. Shri Arjun Rana
4, Shri Sridam Gorai
5. ShrilJ.B.Roy
6. Shri Devendra Mandal
7. Shri Mandal
8. Shri Rajendra Yadav
9. Shri Naresh Kr. Mahanti

2. The case of the concerned workman is that they
have been working as Water Carrier at Kapasara Area since
long continuously under the direct control and supervision
of the management. They have been performing permanent
nature of job and have put in 240 days attendance in each
calendar year. The management is neither paying the
concerned workmen wages as per NCWA nor maintaining
statutory records in respect of the concerned workmen.
They represented before the management several times for
their regularisation atleast as Category-1 Mazdoor, but
without any effect. Seeing no other alternative the union
raised an industrial dispute pefore the A.L.C.(C), Dhanbad,
but the same ended in failure. The Govt. of India, Ministry
of Labour, has referred the dispute for adjudication to this
Tribunal, The action of the management in not regularising
the concerned workmen is not justified.

In such circumstances, it has been prayed that the
Hon’ble Tribunal be pleased to answer the reference in
favour of the concerned workmen by directing the
management to regularise the concemed workmen with all
consequential benefits.
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3. The case of the management is that Mandman
~colliery has provided quarters to its employees in the
-residential township. When there was no arrangement for
_proyiding piped drinking water supply to the employees
‘residing in the colony, the management made arrangements
for supply of drinking water with the persons engaged in
'that business and for supplying it to the employees residing
'in the said colony. The above arrangements of sale and
purchase of water is like sale and purchase of any other
ltems between the management and other parties. By such
Arrangement, no employer-employee relationship can ever
be established between this management and the persons
supplying water. The persons supplying water were paid
for the water supplied at agreed rates from time to time. The
management has since made arrangements for provision
of piped water supply for drinking purposes in the aforesaid
¢olony to the employees. So, the management does not
require the services of any persons or person referred to in
teference order for such job.

Under such circumstances, it has been prayed that
the Hon’ble Tribunal be pleased to hold that the demand
9f the union concerned is not Justified and the concerned
persons are not entitled to any relief,

Inrejoinder the management has stated almost same
things as have been stated in the written statement,

4. No any oral evidence has been adduced by either
PRrty nor any written argument has been submitted from

either party.

5. I have gone through the written statements of
béth the parties and come to the conclusion that the action
of the management of M/s. Eastern Coalfields Ltd., Kapasara
Area in relation to their Mandman Col liery in not
repularising S/Shri Badri Roy and 8 others as water supplier
is|justified and the concerned workmen are not entitled to
arty relief,

This is my Award.
H. M. SINGH, Presiding Officer
T R, 24 S, 2012
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New Delhi, the 24th July, 2012

8.0. 2669.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 128/
1992) of the Central Government Industrial Tribunal-cum-
Labour Court No. I, Dhanbad as shown in the Annexure, in
the Industrial Dispute between the employers in relation to
the management of M/s. ECL and their workman, which
was received by the Central Government on 24-7-2012.

[No. L-20012/234/199]-IR (C-D)]
AJEET KUMAR, Section Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL NO. I, DHANBAD

In the matter of a reference Urs, 10(1Xd)/(2A) of the
Industrial Disputes Act, 1947

Reference No. 128 01992
PARTIES ;

Employers in relation to the management of
M/s. Eastern Coalfields Ltd,

AND
Their Workmen
PRESENT :
ShriH. M. Singh. Presiding Officer.
APPEARANCES::
Forthe Emp]oyers : Shri B. M. Prasad, Advocate
For the workmen : ShriD. Mukherjee, Secretary,

Bihar Colliery Kamgar Union.
State : Jharkhand Industry : Coal
Dhanbad, the 3rd April, 2012
AWARD

By Order No. L.-20012(234)/91. IR (Coal-I) dated
30-9-92 the Central Government in the Ministry of Labour
has, in exercise of the powers conferred by clause (d) of
sub-section (1) and sub-section {2A) of Section 10 of the
Industrial Disputes Act, 1947, referred the following dispute
for adjudication to this Tribunal :

“Whether the action of the management of
M/S. Eastern Coalfields Ltd., Nirsa Area in relation
to their Hariajam Colliery in not regularising
S/8hri Sona Yadav and 14 others as Water Supplier
is justified ? If not, to what relief the workmen
concerned are entitled ? A list of workers is enclosed.”

2. The case of the concerned workmen is that the
concerned workmen, S/Shri Sona Yadav and 14 others have

R T -
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been working as Water Carrier at Nirsa Area since iong
with unblemished record of service. They are doing
permanent nature of job under the direct control and
suspervision of the management. They have pur in 240
days attendance in each caiendar year. The management
implemented Wage Board Recommendation and Wage
Board Recommendation has got statutory force. As per
Wage Board Recommendation the Water Carriers are entitled
for Category-1 Wages. The management is neither paying
them wages as per NCWA. They represented before the
management several times for their regularisation atleast
as Category-I Mazdoor but till today without any effect.
Thereafter, an industrial dispute was raised before A.L.C(C),
Dhanbad, but the same ended in failure and ultimately, the
present dispute has been referred to this Tribunal/for
adjudication. The action of the management in not
regularising the concerned workmen is not justified.

In such circumstances, it has been prayed that the
Hon'ble Tribunal be pleased to pass an award in favour of
the workmen by directing the management to regularise
the concerned workmen with retrospective effect with all
arrears of wages and consequential benefits.

3. The case of the management is that the
management had made arrangement in the residential
township which is located far away from the colliery for
supply of drinking water to a section of the workers/
employees. A residential township does not fall within the
definition of Mines under the Mines Act, 1952, For this
purpose, from time to time, the management made
arrangement with different persons at different times for
supplying drinking water to a section of employees residing
in the colony through their own arrangement subject to
payment for supply of water at agreed rates from time to
time. This arrangement is purely an arrangement as between
a supplier and purchaser. The suppliers were changing
from time to time. The management as per the above
arrangement paid the water supply contractor/party
periodically for the quantity of water supplied at agreed
rates on the basis of bills submitted by him and payment
was made to him through vouchers, When the management
found that the above arrangement was no longer necessary,
it was discontinued. The party who took the responsibility
for supply of water, was keeping his own men for the
purpose and making payment of wages to them.
Management was nothing to do with this arrangement. [t
has been submitted that the management is not required to
absorb or regularise the persons concetned as water
suppliers.

Considering all the facts and circumstances it has
been submitted that the claim of the Union concerned for
so called regularisation of the persons concerned is not all
justified and in consequent they are not entitled to any
benefit whatsoever. It has been prayed that this Hon’ble
Tribunal be pleased to hold that the concerned persons
are not entitled to any relief.

In rejoinder to the written statement of the union, the
management has stated almost the same things as have
been stated in its written statement.

4, The management producéd MW-1, Saroj Kanti
Sahana in support of its written statement.

5. On behalf of the management it has been argued
that the concerned persons have not worked with the

‘management. They are only water suppliers. They supply

water in residential quarters of the employees. they are
simply the venders or suppliers of water. So, they cannot
be regularised by the management.

In this respect on behalf of the concerned workmen
nobody has come forward to examine himself in support of
their written statement. Moreover, they are only water
suppliers to the management and they are not waorkers of
the management. They are venders or suppliers of water.

6. Considering the above facts and circumstances, |
hold that the action of the management of M/S. ECL Nirsa
Area in relation to their Hariajam Colliery in not regularising
S/Shri Sona Yadav and 14 others, as per list mentioned in
the order of reference, is justified and hence the concerned
persons are not entitled to any relief.

This is my Award.
H. M. SINGH, Presiding Officer

¢ faweft, 24 O, 2012
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New Delhi, the 24th July, 2012

S.0. 2670.—In pursuance of Section 17 of the
Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 6/1991)
of the Central Government Industrial Tribunal-cum-Labour
Court No. 1, Dhanbad as shown in the Annexure in the
Industrial Dispute between the employers in relation to the
management of M/s. BCCL and their workman, which was
received by the Central Government on 24-7-2012.

[No. L-20012/243/1990-IR(C-1)]
AJEET KUMAR, Section Officer
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ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL NO. |, DHANBAD

In the matter of a reference U/s. 10(1Xd)}(2A) of the
Industrial Disputes Act, 1947

: Reference No. 6 0f 1991
RARTIES:

Employers in relation to the management of
Bhowra Area No. XI of M/5. BCCL

AND
Their Workman
PRESENT:
~ ShriH. M. Singh, Presiding Officer
APPEARANCES:
For the Employers  : None
f-‘or the workman : ShriR. Rai, President,
Lal Jhanda Mazdoor.Union
$mte : Jharkhand Industry : Coal
Dhanbad, the 16th April, 2012

AWARD

By Order No. L-20012/243/90-IR (Coal-I} dated
5-2-1991 the Central Government in the Ministry of Labour
has, in exercise of the powers conferred by clause (d) of
jub-section (1) and sub-section (2A) of Section 10 of the
l_ndustrial Disputes Act, 1947, referred the following dispute
for adjudication to this Tribunal :

“Whether the action of the management of
Bhowra Area No. X1 of M/S. BCCL is justified in not
promoting Sri Arun Kumar from Technical Grade ‘C
to Technical Grade ‘B’ ? If not to what relief Sri Arun
Kumar is entitled ?”

2. The case of the concerned workman is that he
had been working as a permanent Pharmacist since 1973
continuously. The management illegally and in violation of
the norms of promotion promoted him to the post of
Pharmacist Grade ‘C’ in 1980. As per settled law he should
have been promoted to the post of Pharmacist Grade ‘C” in
the year 1973 when his junior had been placed in that Grade
#C’. The management framed a promotion policy for
promoting the Pharmacist from Grade ‘D’ to Grade *C’ and
ffrom Grade ‘C’ to Grade ‘B’ and from Grade ‘B’ to Grade ‘A’
iand so on. The concerned workman had been working in
iGrade *C’ since 1980 and as per settled law and as per
imanagement’s own cadre scheme also he should have been
iplaced in Grade ‘B’ atleast from 1987 but till to date without
:any effect. Thereafter an industrial dispute was raised
ibefore the A.L.C. (C), Dhanbad but the same ended in failure.

Thereafter the dispute has been referred to this Tribunal
for adjudication. [t has been submitted that the action of
the management in not promoting the concerned workman
from Grade ‘C’ to Grade ‘B’ is not justified.

It has been prayed that the Hon’ble Tribunal be
pleased to pass an award in favour of the workman by
directing the management to promote the concerned
workman to Technical Grade ‘B’ with retrospective effect
with all arrears of wages and consequential benefits.

3. The case of the: management is that as per the
recommendation of Coal Wage Board, the personal
belonging to medical department used to be fixed in Grade

- *‘H’ and above upto Grade *A’. The Doctors used to be

fixed in Grade ‘A’ and ‘B’ and the Compounders used to be
fixed in Grade ‘E’and ‘D’. The concerned workman Arum
Kumar was appointed as Compounder in Grade ‘D’ on
23-5-73 and he continued in that capacity upto 1980.
Management created the post of senior Compounders/
Pharmacists in Grade ‘C’ after introduction of NCWA-II
w.e.f. 1-1-79 and promoted compounders in Gr. ‘D*to Gr. *C’
on the basis of seniority-cum-merit. D.P.C. was constituted
area wise and promotions were granted considering the
seniority and merit area wise. The concerned workman was
promoted to Technical Grade ‘C’ on 4-12-80. A seniority list
of Grade *‘C’ Compounder/Pharmacists was circulated in
respect of entire management of BCCL on 22-11-86. The
name of the concerned workman appears at serial No. 32
and he had already completed minimum of five vears
experience in Grade ‘C’. The management promoted
Compounder/Pharmacists in Grade ‘C’ to Gr. ‘B’ by office
order dated 7-2-87 on the basis of recommendation of DPC

“from serial no. 1 to 25 of the seniority list. In such

circumstances the concerned workman is not entitled
promotion from Gr. *C’to Gr. ‘B’.

1t has been prayed that the Tribunal be pleased to
pass the award holding that the concerned workman is not
entitled to any relief.

4, Both the parties have filed their respective
rejoinders admitting and denying the contents of some of
the paragraphs of each other’s written statement.

5. The concerned workman has examined himself as
WW-1 (Arun Kumar).

The management examined MW-1, Rabindra Nath
Mitra, who proved Exts, M-1 to M-3.

6. Main argument advanced on behalf of the
concerned workman is that he has not been promoted from
Grade ‘C’ to Grade *B".

Management argued that promotion is made from
Grade *C’ to Grade ‘B’ on the basis of recommendation of
D.PC.
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In this respect it has also been argued that the
promotions werc made from Gr. ‘C* to Gr. ‘B’ on the
recommendations of D.P.C. from the seniority list. The
concerned workman’s name was appearing at Serial No. 32
of the seniority list and only 14 persons were recommended
by D.P.C. who have been promoted from Gr. ‘C’ to Gr. ‘B’
So, the concerned workman can not be given promotion
from Gr.*C'to Gr. ‘B’.

7. The concerned workman, WW-1, stated in his
cross-examination that in the panel prepared by the D.pC.
my name had figured at Serial No. 32. On the basis of that
recommendation 14 persons were promoted to Grade ‘B’.
He also stated that 1 am in Grade ‘B’ since 1990.

it shows that he was promoted in Grade ‘B’ in 1990.
So, when he was at Serial No. 32 and only 14 persons have
been promoted, he could not be promoted.

8. Considering the above facts and circumstances,
I hold that the action of the management of Bhowra Area
No. XI of M/S. BCCL is justified in not promoting Shri
Arun Kumar from Technical Grade ‘C’to Technical Grade
“B*. S0, the concerned workman is not entitied to any relief.

This is my Award.

H. M. SINGH, Presiding Officer
% faweft, 24 €Y, 2012
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New Delhi, the 24th July, 2012

5.0. 2671.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. N0.26/1998)
of the Central Government Industrial Tribunal-cum-Labour
Court No. I, Dhanbad as shown in the Annexure in the
industrial dispute between the employers in relation to the
management of M/s. BCCL and their workmen, which was
received by the Central Government on 24-7-2012.

[No.1-20012/296/1997-IR (c-nl
AJEET KUMAR, Section Officer

2891 GI/12—20

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL NO. J, DHANBAD

In the matter of a reference U/s. 10(1{(d)2A) of the
industrial Disputes Act, 1947

Reference No. 26 of 1998
PARTIES:

Employers in relation to the management of
Jogidih Colliery of M/S. BCCL.

AND
Their Workmen
PRESENT:
Shri H. M. Singh, Presiding Officer
APPEARANCES:
For the Employers  : ShriD. K. Verma, Advocate
For the workinen . Shri R. Ranjan, Advocate
State : Jharkhand Industry : Coal
Dhanbad, the 17th April, 2012
AWARD

By Order No. L-20012/296/97-1R (C-1) dated
28-5-1998 the Central Government in the Ministry of Labour
has, in exetcise of the powers conferred by clause (d) of
sub-section ¢ i } and sub-section (2A) of Section 10 of the
industrial Disputes Act, 1947, referred the following dispute
for adjudication to this Tribunat :

“Whether the denia! of employment to S/Sh. Pokhan
Das, Munilal Rajwar, Kishore Das, Godadhar Rajwar
and Jageshwar Das by M/S. BCCL is justified 7 If
not, to what relief are these workmen entitled 7

2. The case of the concerned workman is that in
accordance with the requirement of personnel in the job of
miner/loaders in general, the concerned workmen
approached the management of Jogidih colliery.
Management offered such persons as badli miner/loaders
and the concemed 5 workmen were selected for employment
as badli miner/loader during 1986. They came to know
through their unions that selected persons list including
the concerned five workmen were sent 1o BCCL
headquarters for issue of employment orders to the colliery
management. In that process the BCCL issued letters of
employment from time to time to different persons excluding
these five workmen for reascas best known to the
management. After waiting for a long time the union of the
workmen raised an industrial dispute before the AL.C.(C),
Dhanbad, but the same ended in failure and hence this
dispute before this Hon’ble Tribunal for adjudication.

o M
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It has been prayed that this Hon’ble Tribunal be
pleased to pass an award in favour of the five concerned
workman by directing the management to treat the
concerned five workmen as badli miner/loader since 1986

“and as permanent employees since 1987,

3. Thecase ofthe management is that the sponsoring
union represented before the ALC (Central), Dhanbad, in
the year 1996 that the concerned persons were selected for
their enrolment as badli miner/loader by the management
.of Gobindpur Area in the year 1986 and they had not heen
provided employment tili date and demanded that they
should be provided employment by the management. [t
has been submitted that the Mmanagement after receipt of
the notice of the ALC (C), Dhanbad gotsurprised to reccive
such demand of the union after a long lapse of about 10
years and could not find any record on the basis of which
the union advanced such absurd claim. In the year 1986
the management recruited some of the workmen in
#ccordance with the guidelines issued by circular dated
8-5-86 to fill up the available vacancies at that particular
time and in the year 1992 all such circulars for recruitment
of workers on some basis or other were withdrawn/cancelled
as there was large scale surpluses in almost all the collieries.
Therefore, the question of recruitment of more workmen
did not and cannot arise in the year 1996. The management
is not having any record in respect of selection of the
concemned persons and, as such, the entire case is false
and manufacture for the purpose of getting employment
itito the services of the company. So, the concerned persons
are not entitied to any relief

It has been prayed that the Hon’ble Tribunal be
pleased to pass an award holding that the concerned
persons are not entitled to any relief,

4. Both the parties have filed their respective
rejoinders admitting and denying some of the paragraphs
of each other’s written statement.

5. The management produced MW- 1. B.S.B. Rao.

. The concerned workmen have produced Ww-1I.
Muni Lai Rajwar, WW-2, Pokhan Das and proved
dacuments as Exts. W-1 to W-5,

6. 1t has been argued on behalf of the concerned
warkmen that there has been system by the Government (o
absorb scheduled caste and scheduled Tribe in the B.C.C,
Ltd., but the management has not given them employment.
The action of the management is not justified and they
should be given employment.

7. The management argued that there is no employer-
employee relationship between the concerned persons and
themanagement. They are job seeker. They have not worked
fora single day, So, they cannot be regularised. They have
got'no right for employment,

8. In this respect the statement of the concerned
workman WW-1, Muni Lal Rajwar, is relevant. In his cross-
e€xamination at page § stated that we have got no interview
letter and WW-2, Pokhan Das, stated in his cross-
examination that I have not filed interview letter issued by
the management. | have Bot no letter showing that after
interview I was selected. [ have £ot no appointment letter.
I have not filed selection list in which my name was
appearing. | have not filed any interview letter of other
persons. Nobody had got appointment letter. This
statement of the concerned workman shows that no
appointment letter was issued in the name of the concerned
workmen and they are not in the rol] of the management.

9. The evidence of the management’s withness MW-
1 in his cross-examination is that the circular dated 8-5-
1986 was discontinued in the year 1992, During the period
a number of persons have been appointed. Mahadeo Das
and Gulab Das were appointed under this circular, The
names of the concerned workmen were existed in the panel
of Gulab Das and Mahadeo Das but they have not been
appointed. But this panel does not give any right to the
concerned workmen for their employment. Moreover, no
reason has been given by the union for raising the dispute
after a lapse of about 10 years.

10. Considering the abovk facts and circumstances,
I'hold that the denial of employment to $/Sri Pokhan Das,
Munilal Rajwar, Kishore Das Godadhar Rajwar and
Jageshwar Das by M/s. B.C.C|Ld. is Justified and the
concerned workmen are not entitled to any relief.

This is my Award.
H. M. BINGH, Presiding Officer
T fewett, 29 S, 2012
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New Delhi, the 24th July, 2012

5.0. 2672.—In pursuance of Section |7 of the
Industrial Disputes Act. 1947 (14 of 1947}, the Central
Government hereby publishes the Award (Ref. No. 18/2005)
of the Central Government Industrial Tribunal-cum-Labour
Court, Bhubaneswar as shown in the Annexure, in the
Industrial Dispute between the management of Centraj
Mine Planning & Design Institute Lid., Central Mine
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Planning & Design Institute Ltd., and their workman, which
was received by the Central Government cn 24-07-2012,

[No. L-22012/249/2004-IR (CM-I)]
B.M. PATNAIK, Section Officer

ANNEXURE

CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT,
BHUBANESWAR

PRESENT:

Shri J. Srivastava, Presiding Officer,C.GI.T.-cum-
Labour Court, Bhubaneswar

Industrial Dispute Case No. 18/2005
Date of Passing Award—13th July, 2012
BETWEEN :

1. The Regional Director,
Central Mine Planning & Design Institute Limited,
CMPDIL, Regional Institute-V1I,
4th Floor, Gruha Nirman Bhavan,
Sachivalaya Marg, Bhubaneswar
{Orissa)-751001

2. The Office-in-Charge,
Central Mine Planning & Design Institute Ltd.,
Camp Office-Talcher, PO. Dera,

Dist.Angul ... 1st Party-Management
AND
Their workman Shri Umesh Chandra Gochhayat,
PO Dera Colliery, Talcher
CMPDI Camp Talcher,

Dist. Angul-759 103 ... 2nd Party-Workman
APPEARANCES:

M/s. N.K. Mishra &
Associates, Advocate

: For the Ist Party-
Management Nos. 1 & 2.

- For the 2nd Party-
“Workman

None

AWARD

The present reference has been made by the
Government of India in the Ministry of Labour in exercise
of the powers conferred by clause (d) of sub-section (1)
and sub-section (2A) of Section10 of the Industrial
Disputes Act, 1947 vide letter No. L-22012/249/2004-IR (CM-
D), dated 5-7-2005 arising out of an industrial dispute in
between the employers in relation to the management of
Central Mine Planning & Design Institute Ltd. and their
workman.

2. The dispute under reference reads as follows :

Whether the action of the management of Central
Mines Planning and Design Institute Ltd., in relation
to their talcher Camp in terminating the services of
Sh. Umesh Chandra Gochhayat w.e.f. 7-8-2003 is
legal and justified? If not, to what relief the workman
is entitled ?

3. The 2nd Party-workman in his statement of claim
has stated that he had been working as a casual labour
under the Central Mines Planning & Design Institute
Limited for the last 12 years under direct control of Shri
Jagajit Banerjee, Officer in-charge CMPDI Limited camp
office, Talcher. His attendance was marked in the
attendance register maintained by the CMPDI Limited. He
received wages at the rate of Rs. 45 per day as per pay
register. During the period of 12 years he had worked as
casual labour in 23 numbers of machines. He once requested
the Officer in-charge Shri Indrajit Banerjee for some money
in advance from his salary to meet out his urgent need
which was to be adjusted from his salary. Shri Indrajit
Banerjee refused to pay and abused him in filthy language
saying that “you Hadi, Scheduled caste get out from the
office and do not come again for begging” and suspended
him from setvice for two months. The misbehavior of Shri
Indrajit Banetjee was intolerable. So he made a complaint
to the Minister and other civil authorities. Shri Indrajit
Banerjee out of grudge terminated his service with effect
from 7-8-2003. He wrote to the Regional Director, CMPDI
Limited, Bhubaneswar for justice and requested him to
regularize him as a permanent employee. The Regional
Director in reply informed him that he was notan employee
of the CMPDI Limited as he was working under the
Contractor. The allegation of the Regional Director is not
correct as no contractor has been enlisted with the CMPDI
Camp Office, Talcher for any work. He was doing the work
of perennial nature for which employment of contract
labour is prohibited under law. He then raised the dispute
before the Assistant Labour Commissioner (Central) and
on failure of conciliation proceedings necessary report was
sent to the Government of India which referred the present
dispute. The 2nd Party-workman has prayed to set aside
the illegal termination of his service and to reinstate him in
service with full back wages and regularization.

4. The 1st Party-Management has denied all
allegations of the 2nd Party-workman and stated them to
be false, baseless and misconceived. It has been
specifically denied that the 2nd Party-workman had been

‘working as a casual labour under the 1st party-Management

for the last 12 years, It has also been denied that any officer
named as Jagjit Banerjee was Officer-in-charge of the
Talcher Camp. It has further been denied that the
attendance of any person in the name of the 2nd Party-
workman has been marked in the attendance register
maintained by the CMPDI Limited and daily payment was
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made to him at the rate of Rs. 45 per day. The documents
attached by the 2nd party-workman as annesnics 10 hig
statement of claim are self made documents and lack officia!
sanctity. The allegations made against Shri Indrajit
Banerjee, Officer-in-charge of the Taicher Camp with regard
to the alleged termination of service of the 2nd Party-
workman with effect from 7-8-2003 are false and
misconceived. The nature of his purported job being
perennial in nature is also false. The self styled statements
of the 2nd Party-workman relating to conciliation
Proceeding and the reference are specifically resisted. His
Status as a workman is also denied. There i no valid
industrial dispute under section 2(k) or 2-A of the lndustrial
Disputes Act. Hence the instant reference is untenable
and un-sustainable in the eye of law. No Union in the name
of the Orissa Coal Field Labour Union At./PO. Deutbera
Colliery, Dist. Angul is operating in the establishment of
the Ist Party-Management, Hence the authorization in
favour of Thaddus Tiga, President is incompetent and un-
¢ntertainable under section 36 of the Industrial Dispuses
Act. The claim of the 2nd Party-workman having no rmeri:
and being untenable s liable to be rejected.

3. The 2nd Party-workman in his rejoinder has
admitted that he was not issued any appointment letter. He
was employed in the year 1992 and continued till 6-8-2002
a5 a casual/temporary worker. He has further stated that
since the action of the 1st Paryt-Management is to be
deemed as termination of service within the meaning of
Section 2-A of the Industrial Disputes Act, he need not
tdke help of Section 2(k) of the aforesaid Act. The name of
the Officer-in-charge of Talcher Camp Office has been
miistakenly written as Jagajit Banerjee which may be read
ad Indrajit Banerjee.

6. My learned predecessor has framed foliowig issues
on the pleadings of the parties.

ISSUES
1. Whether the reference is maintainable ?

2 Whether the action of the management of Central
Mines Planning and Design Institute Ltd. ‘n
reiation to their Talcher Camp in terminating the
services of Shri Umesh Chandra Gochhayat with
effect from 7-8-2003 was justand proper.

3. Ifnot, to what relief the workman is entitled ?

. 7. The 2nd Party-workman Shri Umesh Chandra
Gorhhayat has examined himself in evidence as W.W. -
and relied on several documents marked as Ext.-1 to Ext. -
101 Series to 10/24.

8. The 1st Party-Management has examined Shri
Indtajit Banerjee as Management Witness No, 1 on affidavit
andrelief on two documents marked as Ext.-A and Ext.-B,
The 2nd Party-workman was given opportunity to cross-
exanine him, but from that stage he absented himself from
the court proceedings,

ANA27,1934 [Parr [1—Skc. 3(ii)]

FINDINGS

ISSUE No. 2

9. The 2nd Party-workman has claimed himseifto be
a “workman” engaged directly by the 1st Party-
Management as a casual labourer on 2 1- 12-1992 and worked
intermittently til] the year 1994 and thereafter continued as
such tili his disengagement on 7-8-2003. In support of his
contention he has filed photostat copies of the money
receipts Exi.-9 series and duty allotment orders Ext.-10 series
and some other documents including daily attendance
statement, monthly payment statement and the statement
indicating the names of officers with whom he had worked
which have been marked as Ext.-] » 1/1 and 2 respectivley,
The ‘Ist Party-Management has denied the status of the
2nd Party-workman as “workman"” but stated him to be a
contract labour working under the contractor. The burden
to prove that he is a “workman” under the 1st Party-
Management lies on the 2nd Party-workman himself, The
statements relating to attendance, payment of wages and
working under different officers of the Ist Party-
Management marked as Ext.1, 1/1 and 2 are admitted to be
self prepared by the 2nd Party-workman whose contents
have been denied by the 1st Party-Management. Hence
these statements do not help the 2nd Party-workman to
prove him to be a “workman” under the Ist Party-
Management. As regards the photostat copies of money
receipts Ext.-9 series they are in the name of one
Bhubananda Samal which fact has also been admitted by
the 2nd Party-workman. He also admits that Shri
Bhubananda Samai was working as a contractor for supply
of water. In his cross-examination he has also admitted that
*‘all the casual labourers including myself were paid through
money receipts tike Ext.-9 series”, but he has denied the
fact that he was working under a contractor. Here a question
arises that if he was not working under a contractor why
payment to him was aliegedly made through money receipts
in the name of Shri Bhubananda Samal, Contractor. This
fact indicates that he was working under the contractor.
The documents relating to duty allotment orders Ext.-10
series do not show by whom these orders were issued, In
his cross-examination the 2nd Party-workman Shri
Gochhayat has stated that Ext.-10 series have been issued
by the Drill Operator Shri M.K. Sahu etc. and in some of
these duty allotment orders Ext-10 series signature of Shri
B. Behera, Drill Operator is appearing. But most of these
allotment orders do not bear the signature of the duty
allotment officer. It is to be noted here that these allotment
orders only pertain to a period from August, 1994 to March,
1999 and only a few days of these years. Hence on the
basis of these documents neither it can be said that he was
a “workman” under the 1st Party-Management nor he had
worked continuously for al] these years under the 1st Party-
Management. As per own admission of the 2nd Party-
workman he was neither issued any appointment letter nor
any termination or duty refusal letter There is no proof
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that he had worked under the 1st Party-Management
continously for 240 days in any of the years of his alleged
engagement. M.W.-1 Shri Indrajit Banerjee, who was the
officer-in-charge, CMPDI Camp, Talcher and had worked
there from April, 1992 to August, 2005 has categorically
stated in his sworn affidavit that. Sri Umesh Chandra
Gochhayat had never worked as a workman directly under
the 1st Party-Management at any point of time. According
to him Shri Umesh Chandra Gochhayat was a local person
who along with few other persons had worked in a group
attimes on contract basis. Ext.-9 series are copies of some
payments made to them on contract basis. It is false that
Shri Gochhayat had demanded some advance salary from
him and he abused and assaulted him and terminated his
services with effect from 7-8-2003. Ext-10 series are perhaps
a part of the relevant machine log book maintained by the
Drill Operator on his own, but it does not contain the
signature or endorsement of any Camp Officer. He has also
filed copies of letter dated 27-11-2003 sent by the 2nd Party-
workman and its reply dated 3-12-2003 sent by the st Party-
Management to marked as Ext.-A and B respectivvly. In
the reply Ext.-B the 2nd Party-workman was advised by the
Management to approach the contractor for his grievance
under whom he had worked. Thus it has been the specific
case of the [st Party-Management that the 2nd Party-
workman was not working under him. but under the
contractor as a contract labour. The 2nd Party-workman
has not adduced any reliable and authentic evidence in
support of his contention that he was a “workman” under
the 1st Party-Management and was terminated from service
by the st Party-Management with effect from
7-8-2003.When it is found that he was not a “workman”
under the Ist Party-Management, his alleged termination
cannot be termed and raised as Industrial Dispute. This
issue is answered accordingly.

ISSUE No. 1

10. In view of the findings recorded under issue No.,
2, the 2nd Party-workman has failed to prove himselfto be
a “workman” of the 1st Party-Management and therefore
relationsip of employee and employer exists between the
two. Hence his alleged termination from service cannot be
categorized as an Industrial Dispute. Therefore the
reference is held to be not maintaiable as alleged by the
Ist Party-Management. This issue is accordingly decided
in the affirmative and in favour of the 1st Party-Mangement.

ISSUE No. 3

11. From the above discussions it is deducible that
the 2nd Party-workman is not entitled to any relief
whatsoever claim.

12. The reference is answered accordingly.
Dictated & Corrected by me.
JITENDRA SRIVASTAVA, Presiding Officer

¢ fETet, 24 JOE, 2012
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New Delhi, the 24th July, 2012

§.0. 2673.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 31/2010)
of the Central Government Industrial Tribunal-cum-Labour
Court, Chennai as shown int the Annexure, in the Industrial
Dispute between the management of  State Bank of India,
and their workman, which was received by the Central
Government on 24-07-2012,

[No. L-12012/224/2004-1R (B-1]
RAMESH SINGH, Desk Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
CHENNALI

Thursday, the 12th July, 2012
PRESENT : A.N. Janardanan, Presiding Officer
Industrial Dispute Case No, 31/2010

[In the matter of the dispute for adjudication under clause
(d) of sub-section (1) and sub-section 2(A) of Section 10 of
the Industrial Disputes Act, 1947 {14 of 1947), between the
Management of State Bank of India and their Workman]

BETWEEN :

Sri 8. Sanjeevi 1st Party Petitioner

Vs..

The Dy. General Manager : 2nd Party/Respondent
State Bank of India,
9-A, Rajaji Nagar, 3rd Street,

N.K. Road, Tanjore-6

APPEARANCES:

For the 1st Party/ : M/s. Balan Haridas,
Petitioner Advocates

For the 2nd Party/ : M/s. T.S. Gopalan & Co.,
Management Advocates
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AWARD

The Central Government, Ministry of Labour and
Employment vide Order No. L-12012/224/2004-IR(B-I) dated
7-6-2010 has referred the dispute to this Tribunal for
adjudication.

The schedule mentioned in that order is :

“Whether the action of the management of State Bank
of India, Trichy in terminating the services of Sri S.
Sanjeevi is legal and justified? Ifnot, what reliefhe is
entitled to ?” '

2. After the receipt of Industrial Dispute, this Tribunal
has numbered it as ID 31/2010 and issued notices to both
sides. Both sides entered appearance through their
Advocates and filed their Claim and Counter statement as
the case may be.

3. Claim Statement contentions briefly read as
follows :

Petitioner was engaged as a Messenger from May
1982 onwards by the Respondent/Bank in various
branches of the Trichy module. The different period
of his engagement are detailed in the annexure of the
Claim Statement. Though he worked continuously
Bank gave him deliberate break to deny regularization,
though as a temporary messenger he was doing the
work of regular messenger by doing all the jobs. He
is a workman. In 1989 he had been called for an
interview for the post of Messenger. He was
empanelled with S. No. 224 in the select list. His
juniors were given permanent employment with all
benefits but he was not given regular employment.
Even thereafter he had been continuously engaged
from May 1982 to October 1999 but for the deliberate
breaks given by the Bank. He was denied
employment after October 1999 though his juniors
continued. He was under a bonafide impression of
getting employment as per the waiting list. He was
discriminated by the Bank by regularizing even his
Jjuniors. The action is illegal, arbitrary, discriminatory
and against principles of natural justice. It is again
violative of Section-25G and Section-25H of the ID
Act. Petitioner having worked for more than 480 days
within a period of 24 calendar months is deemed to
be a permanent employee under Section-3 of Tamil
Nadu Industrial Establishment (Conferment of
Permanent Status to Workman) Act, 1981,
Respondent/Bank unilaterally entered into a
settlement under Section-18 (1) of the ID Act with its
puppet unions and based on it seniority list of
temporary messengers was drawn in an arbitrary
manner which together with the settlement had no
binding force on the petitioner and persons similarly
situated. To similarly situated persons orders of
reinstatement have been given by this Tribunal. The

[ ] ' H ] 0 T Do I U T ) G A AN S 1 L L [T R TEMY YR L

reference is occasioned as per order of High Court
owing to initial decline by the Government to refer.
the same. Petitioner is to be reinstated as a regular
messenger with back wages and all other attendant
benefits.

4. Counter Statement averments briefly read as

follows :

In order to consider the claims of all eligible temporary
employees who had to be appointed and appointed
due to business exigencies and on account of
emergent needs, against leave vacancies, without
there being any actual permanent vacancy or post

-and due to innumerable claims having existed for

permanent appointment to them the first settlement
dated 17-11-1987 was entered into under the ID Act
read with Rules-38 of ID (Central) Rules, 1957 to
consider the claims of eligible temporary employees
for permanent employment as one-time measure.
Under the settlement an embargo was made for the
temporary engagements except in the cadre of
sweepers and watch and ward staff which was
permitied on restrictive basis. Accordingly, future
temporary engagement was prohibited. In case of
exigencies engagements were permitted only from
and out of the existing wait listed panel to be drawn
up. Hence the petitioner was engaged after 1991 asa
waitlisted candidate which will not entitle for any
rights except under the settlements. Petitioner is
estopped from claiming otherwise. The second
settlement dated 16-7-1988 modified the position to
the effect that vacancies arising during the year 1987
to 1992 were to be made availble to temporary
employees to be appointed under the first settlement.
Third settlement dated 27-10-1988 included casual
workmen or daily wagers for being considered against
the vacancies arising during the year 1988 to 1992.
The combined effect of the three settlements is that
the vacancies from 1987 to 1992 should be made
available to temporary employees panel and
vacancies arising during 1988 to 1992 should be made
available to casual or daily wagers panel. Fourth
settlement dated 9-1-1991 which amplified Clause-7
of the first settlement as modified by second and
third settlements that interviews for permanent
appointment would be conducted by selection
committee separately for temporary employees and
for daily wagers and separate (two) waitlist panels
to be prepared i.e. (1). Penal for temporary employees
will be used for filling existing vacancies or those
which may arise upto December 1994, Thereafter
waitlist will stand lapsed and remaining candidates
will have no claim whatsoever who have been
cosidered for permanent appointment in the Bank.
(2). Panels for daily wagers will be used for filling
vacancies which may arise in1995 and upto December
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1996. Thereafter these will stand lapsed and the
remaining candidates in the waitlist therein will have
no claim whatsoever for being considered for
permanent appointment, Factually onhy one waitlist
was drawn as per the first settlement and the said
waitlist was drawn as per the length of aggregate
temporary service put in by each employee and
consequently those who have completed 240 dayvs
were initially appointed and thereafter depending
upon the length of service i.e. the more number of
days the temporary employees worked. the high their
senlority position. ranking was in the wait list panel
and they were subsequenlty appeinted. The wait-
list for the casuals was not drawn in view of the
interim order in WP No. 7832 of 1991. In Clause-6 of
the Minutes of Conciliation Proceedings held on
9-6-1995 before the Regional Commissioner of Labour
(Central}, Hyderabad it is agreed that in the matter of
absorption of temporary employees the aforesaid four
settlements wilt be implemented after arriving at the
number of messengerial posts to be created in terms
ofthe settlement and the strength of the messengers
was to be arrived atas on 31-12-1994 and the panels
of temporary emplovees ‘daily wagers‘casual labour
should be kept alive upto March. 1997 and the
vacancies to be filled from both the lists concurrently.
As per the fitth settlement dated 30-7-1996 in the
wake of the conciliation proceedings the panels of
temporary employ ces and of daily wagers. both were
agreed to be kept alive upto 31-3-1997 tor filling up
vacancics arising upto 3 1-12-1994 and thereafter wee f.
[-4-1997 new norms were provided for the
appointment of the messengers and the waitlist was
agreed to lapse as on 31-3-1997, Such waitlisted
candidates 632 innumber. for Trichy module and the
appointments were made tfrom the waitlist upto
waitlisted Candidatle No. 212 out of 652 and the
waitlist lapsed as on 31-3-1997 after filling up
vacancies as on 31-12-1994, on exhausting regular
sanctioned vacancies. The remaining waitlisted
candidates were not appointed as there were no
sanctioned vacancies and most of them raised
Industrial Disputes which were dismissed Writ
Petitions preferred were atlowed against which
Respondent/Bank tiled SLPs before Supreme Court
which granted stay on [3-11-2009, Petitioner did not
initiate action for the next 9 years though his
engagement ceased during 1996. Hence the 1D is
barred by latches in the absence of valid reasons
for condonation of inordinate delay. After the lapse
of the aforesaid scheme the bar of future
engagements was in force. As there was excess staff
Respendent implemented Voluntary Retirement
Scheme and right sized its strength of employees,
That the petitioner worked from 1982 onwards in the
branches of Trichy Zone as in the work details and

. calculations given in the Claim Statement is denied.
Admitted case of the petitioner is that he worked
below 90 days during 1982, 1983 and 1987. That there
was compulsory break in the service of the petitioner
Is meaningless. He was employed in leave vacancies.
The nature of his work cannot be said to be similar
with others. it is denied that he worked for 158 days
in 1996.217in 1997, 234 days in 1998 and 172 days in
1999, Though petitioner was empanelled as
Candidate No. 224 after interview the said waitlist
having lapsed on 3 [-3-1997 as per the fifth settlement
he is estopped from claiming otherwise and by raising
ID. It is false that his juniors were employed with all
benefits from the waitlist. It is false that he had been
continuously engaged from May 1932 to October
1999. It is false that his juniors and casuals were
regularized. There is no violation of Section-25G
and Section-25H. He did not work for 240 days or 480
days in 12 calendar months or 24 calendar months.
Section-25F is not attracted. His non-engagement in
1986 is not termination. His engagement after 1996
on the premises that he was waitlisted is an
engagement under Section-2{00) of the 1D Act and
lapsed as per fifth settlement on 31-3-1997. The
TNIECPSW Act, 1981 will not apply to the
Respondent/Bank under which the Tribunal is not
an authority to enjoy jurisdiction since the petitioner
is not in employment too.

5. Points for consideration are :

(N Whether the termination from service of Sri S.
Sanjeevi is legal and justified ?

(i) To what relief the concerned workman is
entitled?

6. Evidence consists of the oral evidence of WW 1
and Ex. W1 to Ex. W7 on the petitioner s side and the oral
evidence of MW and Ex. M1 to Ex. MI2 on the
respondent’s side,

Points (i) & (ii)

7. Heard both sides. Perused the pleadings.
documents and evidence. Both sides argued fully in terms
of their respective contentions in the pleadings with
reference to documents. evidence and records. On behalf
of the petitioner. reliance was placed on various rulings of
the Apex Court and the High Courts in

-  WORKMEN OF AMERICAN EXPRESS
INTERNATIONAL BANKING CORPORATION
VS.MANAGEMENT OF AMERICAN EXPRESS
INTERNATIONAL BANKING CORPORATION
(CDJ-1985-SC-200) which quotes Section-18 of
Delhi Shops and Establishment Act, 1954 as
below “Section 18 No deduction shall be made
from the wages of any employee on account of
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the close day under S.16 or a holiday granted
under Section-17 of this Act. If an employee is
employed on a daily wage he shall none the less
be paid his daily wage for the holiday and where
an employee is paid on piece rates, he shall
receive the average of the wages received during
the week”.

DEVINDER SINGH VS MUNICIPAL COUNCIL,
SANAUR (CD J-2011-SC-407) wherein Supreme
Court held 13, The source of employment, the
method of recruitment, the terms and conditions
of employment/contract of service, the quantum
of wages/pay and the mode of payment are not
at all relevant for deciding whether or not a
person is a workman within the meaning of
Section-2(s) of the Act”.

“22. We may now advert to the impugned order,
a careful analysis thereof reveals that the High
Court neither found any jurisdictional infirmity
in the award of the Labour Court nor it came to
the conclusion that the same was vitiated by an
error of law apparent on the face of the record.
Notwithstanding this, the'High Court set aside
the direction given by the Labour Court for
reinstatement of the appellant by assuming that
his initial appointment/engagement was
contrary to law and that it would not be in public
interest to approve the award of reinstatement
after long lapse of time. In our view, the approach
adopted by the High Court in dealing with the
award of the Labour Court was ex facie
erroneous and contrary to the law laid down in
Syed Yakoob v. K.S. Radhakrishnan AIR (1964)
SC 477, Swaran Singh v. State of Punjab (1976-2-
SCC-868) PGI of Medical Education and
Research, Chandigarh v. Raj Kumar (2001) 2-SCC
54, Surya Dev Rai v. Ram Chander Rai (2003} 6
SCC 675 and Shalini Shyam v. Rajendra Shankar
Path (2010-8-5CC 329)".

JUDGMENT OF HON’BLE HIGH COURT OF
MADRAS DATED 14082008 IN WRIT APPEAL
912 OF 2001 (V. KANDASAMY VS, (I) THE
MANAGEMENT, KOVILPATTI
AGRICULTURAL PRODUCERS CO-
OPERATIVE MARKETING SOCIETY AND (i)
ANOTHER) IT WAS HELD “Before a Division
Bench of this Court in the President, Sangam
Co-operative Urban Bank Ltd., vs. The Presiding
Officer, Labour Court, Madurai [1996 (1) L.L.J.
216], when similar argument was advanced on
behalf of the Management of Srirangam Co-
operative Urban Bank Ltd., that the engagement
of workman was not made in accordance with law,
having noticed the provisions of Section 2(o0)

and 25-F of the Industrial Disputes Act, the
Division Bench of this Court held that Section-
25F does not make any difference as to whether
the appointment has been made in accordance
with law or not but the factum of employment is
relevant and not the legality or otherwise of it”.

MAHARAHSTRA SRTCAND ANOTHER V8.
CASTERIBE RAJYA PARIVAHAN
KARMACHARI SANGHATANA (2009)-2-SCC-
L&S-513) wherein Supreme Court held “32. The
power given to the Industrial and Labour Courts
under Section-30 is very wide and affirmative
action mentioned therein is inclusive and not
exhaustive, Employing badlis, casuals or
temporaries and to continue them as such for
years, with the object of depriving them of the
status and privileges of permanent employees
is an unfair labour practice on the part of the
employer under [tem 6 of Schedule-1V. Once
such unfair labour practice on the part of the
employer is established in the complaint, the
Industrial and Labour Courts are empowered to
issue preventive as well as positive direction to
an erring employer”.

HARJINDER SINGH VS. PUNJAB STATE
WAREHOUSING CORPORATION (2010-3-
SCC-192) wherein Supreme Court held “16 .......
Therefore, it was not open for the Corporation
to content that the appeilant had not completed
240 days’ service. Moreover, it is settled law
that for attracting the applicability of Section
25-G of the Act, the workman is not required to
prove that he had worked for a period of 240
days during twelve calendar months preceding
the termination of his service and it is sufficient
for him to plead and prove that while effecting
retrenchment, the employer violated the rule of
“last come first go” without any tangible
reason”, '

8. While so on behalf of the Respondent reliance
was placed on the decision of the Apex Court in:

JAGBIR SIGH VS. HARYANA STATE
AGRICULTURE MARKETING BOARDAND
ANOTHER (2009-1V-LLJ-336-SC) wherein it held
“99 ... It is now well settled by reason of a
catena of decisions of this Court that the relief
of reinstatement with full back wages would not
be granted automatically only because it would
be lawful to do so. For the said purpose, several
factors are required to be taken into
consideration, one of them being as to whether
such an appointment had been made in terms of
the statutory rules. Delay in raising an industrial
dispute is also a relevant fact”.
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9. The main argumerits on behalf of the petitioner
are that to prove the petitioner having worked 240 days in
a calendar year Sundays are also to be included. When
such is the case petitioner could be taken to have worked
240 days in a calendar year preceding his termination. The
Respondent having withheid relevant documents from
1982 to 1986 which i and when produced wonid have proved
the petiticner’s claim, Adverse inference is to be drawn
against the Respondent and conclusion is t¢ be drawn
that he worked for, or more than 240 days in a calendar
year. Claim being not for regularization but being for
reinstatement only, the decision in the Uma Devi’s case is
not to be applied. The reference having been occasioned
consequent to the order of the High Court guestion of
delay is to be treated as wiped off. Again deizy and latches
are not to afford as grounds in indusirial adjudication.
Question of backdoor entry even if proved is not relevant
in labour laws and source of recruitment is imnaterial. When
Saturdays and Sundays are included the petitioner would
have completed 240 days in a calendar year. W | has
admitted that Saturdays and Sundays have not been
included for some periods. Sundays are also s be
considered as a paid holiday. There is unfair labour practice
done on the issue of reguiarization of ihe petitioner’s
Juniers, the details of which have not been furnished by
the Respondent. Silence is not a virtue where there is a
duty for the Banks to speak.

10. Contra arguments on behalf of the Respondent
are that the petitioner has not worked for 240 days in any
12 calendar months. Section-25F of the 11 Act is not
applicable. Here the petitioner is not entitled to crdinary
relief under labour legislations, His is a backdoor entry.
Dispute is raised after long delay and laiches. in view of
the panel in which his S. No. is 224, having lapsed after
appointing 2 12 waitlisted persons leaving 440 persons not
entitled, the petitioner has now come with the claim for
reinstatement without his having put in 240 days in work
during any calendar year. Petitioner has not made out a
case for reinstatement which is usually not automatic. ina
case in which one is entitled to succeed either reinstatement
or compensation depending upon the facts and
circumstances of each case is to be giver. in the case of
irregular entry no reinstatement is to be granted. For casual
employees Sundays cannot be reckoned unless they
worked preceded and succeeded by working days on which
also they worked. Casual employee cannot be considered
for permanent posting.

11. The diametrically opposite stand on either side

as to the number of days worked by the petitioner in a
calendar year, which according to petitioner is that he
worked for 240 days in a calendar year when Sundays are
also included which whereas according to the Respondent
is 121, the petitioner has not worked for 240 days in 12
«i -ndar months. According to Respondent for casual
iployees Sundays cannot be reckoned unless they

2891 GIiM2—21

worked preceded and succeeded by working days on
which also they worked. Respondent withheld relevant
documents trom 1982 to 1986 which if produced would
have proved or disproved thst the petitioner’s claim of
having work=< {or not iess than 240 days is true. Bui this
proposition could te found to be belied by the fact that
even from the statement of the petitioner there is no case
ihat he worked {or 240 days in 1996, 1998 and 1999. From
the evidence of MW 1-Witniess for the Management it is
seen that for somne relevant pesiods Sundays have not been
included for computing the totai number of days worked
by the petitioner in & given peried of 12 calendar months, A
supra cited decision goes to show that Sundays are also
to be considered as paid holiday. But according to the
Respondent for reckoning Sundays the employee should
have worked on such Sundays preceded and succeeded
by working wr the such working days. Now the question is
whether the patitionsr has worked {or 240 days during any
given 12 czlendar months nreceding termination of the
petitiones. <Jn this aspeci tho-gh e initial burden is on
the petiticner i which he has falied 16 wove that he worked
for 240 deavs, mievels {or that reasar sjiune i is not to be
taken for gransed i he is not entitled to succeed. The
withholding of relevant documents by the Respondent
from 1982 1o 986 is an enabling factor to draw adverse
inference against the Respondent to draw the conclusion
that the petitioner worked for or more than 240 days in any
calendar yeur during the period. When the fact that paid
Sundays are aiso to be considered and reckoned for
computation of number of days worked for the computation
of 240 Jdavs .5 the number of days worked during a
particuiar - o dar year, the data forthcoming on record
from either sade when evidently are not inclusive of such
paid Surg2ws o8 well it is well to presume that when such
puid Sundays are also included the petitioner would be
taken 1o have worked for not less than 240 days in a
calencar year | am fortified in holding so in view of the
testimony of MW 1 in the box that Sundays have not been
included in some of the detaiis as to the number of days
worked by the petitioner furnished by them during some
periods. So much so it is only to be concluded that the
petitioner has worked for not iess than 240 days in any of
the 12 calendar months preceding his termination. Itis a
settled law that when both sides adduce evidence burden
of proof as to on whom: lies in & given case loses much of
its significance. Though initial burden is upon the petitioner
to prove it in as much as the Respondent has also stepped
in to lead evidence touching upon the issue which is the
main pivot for the determination of the controversy, the
burden or the role of the Respondent is equally onerous.
When the equal duty of proving the fact by either side is
not complied with the required efficacy then a decision is
to be left to rest on preponderance of probabilities and
logical conclusions based on proper inferences and
presumptions permitted to be deawn statutorily too under
the Evidence Act. [ amalso justifi.=2 in holding that adverse
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~ inference can be drawn against the Respondent since it

has withheld relevant documents from 1982 1o 1986 as
tightly argued by the learned counsel for the petitioner in
concluding that the petitioner has worked tor not less than
240 days. Here again the 1D Act being a benevolent
legislation in favour of the workman, when two views are
possible, the view that favours the workmen is to be
preferred. Decision in Uma Devi's case is distinguishable
on facts since the claim here is not for regularization but is
for reinstatement. While the petitioner claims to have been
discriminated by considering his juniors for reinstatenent
regularization that fact does not stand substantiated. The
Respondent cannot be beset with an liability of producing
details of any such juniors, as to who they are, when having
not been initially furnished by the petitioner. The argument
on behalf of the Respondent that in view of the various
settlements given rise to commencing (rom the first to the
fifth under which the petitioner has been a wait listed
¢andidate for permanent emploviment, petitioner js
¢stopped from claiming otherwise as in  the present [D
¢annot held good because it would be in deniat of o

statutory right to which he would be entitled otherwise it

he satisfies the terms and conditions under which he is
entitled to maintain such statutory right. 1t cannot be said
that the petitioner is not entitled to the legal and ordinarn
relief under the labour legislations. 1t cannot also be said
that casual employees cannot be considered for permanent
posting. The status as a backdoor entrv personnel also
cannot be a taboo for any tegal claim of the petitioner as
held in the decisions cited supra. Petitioner also cannot be
ascribed to have approached this forum with the claim
merely owing 1o the lapse ot'the panel in which he was with
8. No. 224 after appointing 212 waitlisted persons leay ing
440 persons not entitled to permanent appointment because
he himselfhas made it clear that he was under the legitimate
axpectation of being made permanent as a waitlisted
candidate. The lacunae of delay and latches on his part in
making the claim after a lapse of vears. say 9 vears, is
therefore, condonable and is only to be condoned. The
said delay is also worthy of being reckoned as wiped offin
view of'the tact that the reference was madc to this Tribunal
by the Government pursuant to the order of the Hon'ble
High Court of Madras. Backdoor entry is not relevant in
labour laws and source of recruitment is immaterial as held
in the decisions cited above. In view of all these
gonsiderations it is well to find that the termination of the
petitioner from service is illegal and is in violation of Section-
25F of the ID Act. Therefore his termination is set aside.

The next question is what shall be the consequence of

setting the termination aside. It is argued on behalf of the
Respondent that in a case where termination is set aside
the reinstaternent is not automatic. It has to depend upon
fhets and circumstances of each case. It is further argued
that in case of an irregular entry no reinstatement is to be
granted. The said allergy to irregular appointment no
longer holds good as could be found from the discussion

in the ruling cited above. Therefore, [ am of the view that
with the sefting auide of the termination of the petitioner,
though his reinstatement is not to be automatic, in view of
the fact that he having had worked for quite long years and
happened to be waitlisted for permanent appointment,
which panel having lapsed due to a coincidence te ill-luck
and not due to his own tault and he is earnestly desirous of
emploviment in prefereice to any compensation and has
been clamouring tor appointment by approaching the
various tora including the Apex Court of the State for
mitigating his grievances or even for a reference of this
dispute to this Tribunal, his zealous desire of coming into
employment should be met with a magnanimous approach
of previdng employvment to him rather than cornering him
to sit unemployed with some succour of a sum by means
of compensation. The proposition that if the petitioner is
reinstated the other 440 persons in the lapsed waiting list
will put forward clamour tor their employment is an allien
consideration because in the absence of any ¢|aim or proof
of their having  become entitled to any equal treatment
with the petitioner by raising any 1D such claim cannot
have any leg to stand. Therefore he is to be reinstated into
service torthwith with continuity of service and all attendant
benefits with 2090 buck wages.

I2. The reference is answered accordingly,

(Dictated to the PAL transcribed and typed by him.
corrected and pronounced by me in the open court on this
day the [2th July, 2012).

AN JANARDANAN, Presiding Officer
Witnesses Examined ;
For the 1st Party Petitioner: WW1, Sri S, Sanjeevi

For the 2nd Party
Management

D MWL S OPG Selvargj

Documents Marked :
From the Petitioner’s side

Ex.No.  Date Description

Ex. Wl 05-01-197  tmplovment Registration Card
Ex. W2 22-04-1982  Interview Call Lertter

Ex W3 03-05-1982  Information about selection

Ex.Wd  08-03-1935  Interview Call Letter

EX W3 164M4-1987  Service Certificate

Ex. We Calculation summary for the
period the petitioner worked

Ex. W7 - Letter issugd by the Respondent
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From the Management’s side PRESENT:

ExNo. Date Description Shri S. Sengupta, Judge Labour Court
ExM1 - Statement of number of days Andaman and Nicobar [slands Port Blair

worked by S. Sanjeevi, Petitioner
between May 1996 and October
1999,

Ex M2 1403-1992 Wait List

Ex.M3  17-11-1987 First Settlement

ExM4 16-07-1988 Second Settlement

Ex.M5 08401-1991 Third Settlement

Ex.M6 27-10-1988  Fourth Settlement

Ex. M7 0906-1995 Minutes of RLC, Hyderabad
Ex. M8 30-07-1998 Fifth Settlement

ExM9 1996-1997  Details of days worked
Ex.MI10 1997-1998  Details of days worked
ExMIll 19981999  Details of days worked

ExMI12 24-10-1998 Circular issued by the Respondent
to all branches DO/PER/No. 55
dated 24-10-1998

¢ fewett, 25 O, 2012
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New Delhi, the 25th July, 2012

S.0. 2674.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Centra!
Government hereby publishes the Award (Ref. No. 17/
2006) of the Labour Court, Port Blair as shown in the
Annexure, in the Industrial Dispute between the
management of State Bank of India and their workmen,
which was received by the Central Government on
25-7-2012.

[No. L-12012/250/2005-IR (B-D)]
RAMESH SINGH, Desk Officer

ANNEXURE

IN THE COURT OF THE PRESIDING OFFICER
LABOUR COURT ANDAMAN AND NICOBAR
ISLANDS, PORT BLAIR

L.D. Case No. 17/2006

'Shri Mannual Ekka

: First Party
Vs.

Assistant Manager, SBI,  : Second Party
Regional Officer, Port Blair

Dated, the 9th July, 2012
JUDGEMENT/AWARD

In exercise of the power conferred by clause {(d) of
sub-section 1 and of sub-section (2A) of Section 10 of the
Industrial Disputes Act 1947 read with notification No. L-
12012/250/2005-IR. (B-1) dated 24-7-2006, this instant
schedule reference was made by Ministry of Labour,
Government of India, for adjudication as to :

1. *“Whether the plea of management of State Bank
of India holds good that the workman has no right to
continuance in the service as his services were
utilized by the bank only against have vacancies
arising ont of leave taken by the permanent staff
even though he had served the management for a
reasonable period is justified ?”

2. If not, to what relief the workman concerned is
entitled to ?

After service of notice, both parties of this
proceeding entered their appearance. 15t party (workman)
Mannual Ekka files his statement of demand and 2nd party
(Assistant General Manager. SBI, Port Blair) also filed
written objection.

Crux of the statement of demand of the 1st party is
that, 1st party was engaged by the Management of State
Bank of India, at Nancowri Branch as Daily Rated Mazdoor,
(Sweeper-cum-canteen boy) from 12th April, 1996 to 1st
March, 2001 and again 1st March, 2002 to 2nd March, 2005.
He served under the 2nd party at different point of time
mostly with the break as DRM, (Sweeper-cum-canieen boy)
for continuously more than 240 days and suddenly his
services was terminated by the 2nd party illegally without
any notice. So, ist party prays for award to the effect that
the said action of the 2nd party regarding termination of
his services is liable to the set aside.

2nd party by filing written objection prayed for
dismissal of the prayer of the 1st party, denying all the
material allegations made by the 1st party, and stated, inter-
alia that the [st party was engaged on Daily Wages Basis
to do menial work in Nancowri Branch as and when required
basis and that he neither completed 240 days during the
period of twelve calendar year nor he was an employee of
bank but engaged by Local Implementation Committee of
bank staff and so 1st party does not come under the

wwﬁ_h N
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provision of Industrial Disputes Act. Ho
prays for dismissal of the prayer of the s

DECISION WITH REASONE

In this proceeding the 1st party adcuced his - vide: 2o
(¢xamination in chief) by way of afficavit sworn
per provision U/c 18 rule 4 of Code of Civil Proces
guite peculiar to say that during the entire avid
of this proceeding before this Tribunal, none
before this Tribunal to adduce evidence e o
2nd party or to cross examine the 1st party.
fact stated in the written objection of the Znd na:iy
unchailenged and uncorroborated by tevtumnw .
other hand the 1st party adduced his evidence (=
in chief) by affidavit U/o 18 rule 4 of Code of Civii Frace
In his said evidence, 1st party has deposed hiz en
before this Tribunal. I fail to understand what vreve
the 2nd party to come before this Tr.buna' to edduze
evidence in support of his written objection and/or © 3
examine the 1st party (workman) challenging his case iive
inspite of service of summon to produce documenis. ne
dpcument supporting the statements of the wrirze
obiection have been produced from the sice of 2ud pariy
iri this proceeding for the reason best known 1o i, itis
attitude of the 2nd party creates doubt in my mind abour
the veracity of the statement made by the 2nd party in his
written objection.

In this proceeding 1st party submitied one ¢ :
issued by the Branch Manager, State Bark o inda,
certifying that the Ist party (Mannual Ekka) was ¢izaged
on daily rated basis (canteen boy and sweepe~; from
different part of year from 1997 to 2001. This certificate was
admitted into the evidence of 1st party end it vras maiiczd
as Exhibit-1. Ist party also produced another certificuie
issued by Branch Manager, State Bank of India, N
Branch, certifying that 1st party workman was muaged or
daily wages basis as canteen boy (for 114 days) anc swaeper
{(for 210 days) for some part of the year from 1936 1 * 927
This certificate was also admitted into the evidence and it

N

was marked as Exhibit-2. 1st party alsc produced cooy of

Failure report dated 29-11-2009, in connection with this
matter.

Considering the evidence of 1st party, both orat and
by documentary, as stated above it appears thai 1 ‘;.‘-any
has corroborated his case in his eviderce anc no icia 5
evidence came from the side of the 2nd party in thix
proceedings before this Tribunal. { do not find ery good
reason to disbelieve the unchallenged testimony o' the 15t

party.

According to the provision laid down in su-section
{11) of the Section 25B in clause (2) of the Industrial Disoutes
Act 1947 ‘a workman shall be said to be in coptincous
sarvice for a period of 240 days’.

18, 1012’SHRA\IMxﬁ 271934 {(ParT II—SEC. 3(ii)]

Section 25¥ ‘e ustrial Disputes Act 1947, lays
gown the condilion nrecedant of retrenchment of the
workman.

On perusal ¢ the statemen of demand of the 1st
party and his svidence Hoth oral and documentary,
{particulariy Exthilvt 7 an? 2), it appears that this 1st party
as served more thaw 240 ¢ays in a calendar year, under the
management 0¥ e Fad party.

Thersivss o ceveful copsideration of the statement
of deman¢ &y the |+ party and his evidence, both oral and
documsiitary, and oo ronsicering the relevant provisions
of law, as quotid aunve, | find that the case of the 1st party
workman is estafys e and so 1 have no hesitation to hold
that the prayer zs sought ‘or by the Ist party in his
statements of dermnands is quite legal and justified.

Hence, it is

AWARDED

That the ordss dated 5-3-20105 action taken by the
2Znd party {Assistant Ceneral Manager, SBI, P/B)
terminating the 1st party (Mannual Ekka) from his service
as Daily Rated Mazcoor, was not according to law and so
it is set aside.

ist party aupiizani be reinstated in his original
service as Daily Rated Mazdoor, under the 2nd party
{Assistant Geniera! M4, aager, SB!, P/R), with effect from the
date of this award,

Copy of this award be sent to the Ministry of Labour,
Shram Shaktt Bhawan, Government of India, for information
anc necessary aciton and a'so for publicabion in the official
gazetie as ver rule,

S. SENGUPTA, Presiding Officer
T e, 25 O, 2012

WA, 2675, 2haifires ferarg aifufram, 1947 (1947
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New Dein’, ihe 25th July, 2012

5.0. 2675.—In pursvance of Section 17 of the
Industrial Disputes Act. 1947 (14 of 1947), the Central
Government heretx publishes the Award (Ref. No. 71/2005)

i sk L et i AR ML+ L
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of the Central Government Industrial Tribunal-cum-Labour
Court, Nagpur as shown in the Annexure, in the Industrial
Dispute between the management of Ballarpur O/C Mine
of Western Coalfields Lid., and their workmen, received by
the Central Government on 25-7-2012.

[No. L-22012/385/2004-1R (CM-II)]
B. M. PATNAIK, Section Officer

ANNEXURE

CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL, NAGPUR

No. CGIT/NGP/71/2005
Dated : 13-7-2012
PARTY NO. 1

The Sub Area Manager,
Post : Ballarpur,
Distt. Chandrapur (MS)

Versus
PARTY NO.2

Shri Lomesh Khartad,

General Secretary,

Rashtriya Colliery Workers Congress,
Dr. Ambedkar Nagar,

Post : Ballarpur,

Distt. Chandrapur

AWARD
Dated, the 13th July, 2012

In exercise of the powers conferred by clause (d) of
sub-section {1} and sub-section (2A) of Section 10 of the
Industrial Disputes Act 1947 (14 of 1947) (“the Act” in
short), the Central Government had referred the industrial
dispute between the employers, in relation to the
management of WCL and their workman, Shri 8. M.
Ambatkar, for adjudication, as per letter No. L-22012/385/
2004-1R {(CM-I1) dated 26-8-2005, to CGIT-cum-Labour
Court, Jabalpur for adjudication with the following
schedule :

“Whether the action of the management in relation
to Ballarpur Sub Area of WCL in transferring Sh. 8.
M. Ambatkar, E P Fitter, Ballarpur OCM to Gouri OCM
vide office order No. Wekoli/Ballarpur Khetra/
Mukhya Mines Prabhandak/Adesh/3896 dated
8-8-2004 is legal and justified ? If not, to what relief is
the concern workman entitled 77

2. On receipt of the reference, parties were noticed
to file their respective statement of claim and written
statement. in response to which, the union, “Rashtriya
Colliery Mazdoor Congress” (“the union™ in short) filed

the statement of claim, on behalf of the workman, Shri 8. M.
Ambatkar, (“the workman” in short) stating that the transfer
of the workman dated 8-8-2004 is illegal and the workman is
entitled to for his transfer to Ballarpur OCM.

3. The management of WCL, (“party no. 1” in short)
filed the written statement pleading inter-alia that the
workman was not entitled for the transfer to Ballarpur OCM
as the transfer order dated 8-8-2004 is lega! and justified .

4. During the pendency of the reference, advocate
for the workman on 27-7-2011 filed an application stating
that neither the workman nor the union is interested to
proceed with the reference and as such, the case be treated
as withdrawn. However, order was passed to file an
application signed either by the workman or the union
representative in that respect,

5. On 13-7-2012 an application being signed by the
union representative was filed on behalf of the workman
stating that the workman has already been transferred back
to Ballarpur. OCM and as such, the workman doesn’t want
to contest the case. Prayer was made to close the case.
Copy of the application was served on the advocate for
the party no. 1, who made endorsement of “no objection”
on the application itself.

As neither the workman nor the union is interested
to proceed with the case and as the workman has already
been re-transferred to Ballarpur OCM as mentioned in the
application dated 13-7-2012, it is necessary to pass a *no
dispute” award. Hence, it is ordered :

ORDER

The reference may be treated as “no dispute™ award.
The applications filed by the advocate for the petitioner
dated 27-7-2011 and the application filed by the union
representative dated 13-7-2012 are made part of the award.

J. P. CHAND, Presiding Officer
BEFORE THE HONOURABLE PRESIDING
OFFICER CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT, NAGPUR
Reference Case No. CGIT/NGP/71/2005

Sub Area Manager,
Ballarpur Open Cast

Sub-Area W.C.L Employer
Versus

Their Workman

{Case of Sri-S. M. Ambatkar) Union/Workman
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Humble Application of Union/Workman to Withdraw
Close the Case

1. Itis humbly submitted that the workman has been
transferred back from Gauri open cast to Ballarpur open
cast mine and has joined.

2. The management in its written statement has also
continued the same.

3. That since the workman has been transferred back
he does not want to contest the case further. The workman
is also handicapped due to injuries and this transfer to
G.O.C.M. has given reliefto him.

4. That the union as weH does not want to follow up
any further,

PRAYER

In view of above it is prayed to close the case for
which the workman/union will pray as in duty bound.

- Place : Ballarpur (Chandrpur)
Date : 24-6-2012

BEFORE THE HONOURABLE PRESIDING
OFFICER CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT, NAGPUR

Reference Case No. CGIT/NGP/71/2005

-Management of W.C L.
Ballarpur Area Employer
Vs.
Their Workman
(Case of Sti-S. M. Ambatkar) Workman

Humble Application of Workman/Party No. 2
For Withdrawing the Case

The Party No. 2 humbly submits as under :

1. That the workman has met with accident and his
both the legs have been fractured. He has got treatment.

2. That he is however attending duties going by
vehicle meant for disabled person.

3. That in the above circumstances he is not willing
to pursue this case any further.

4. That the General Secretary Sh. Lomesh Maroti
khartad has also intimated me overphone today that the
case may be withdrawn.

PRAYER : Accordingly

Nagpur
Date : 27-7-2011

K. K. YADAVA, C.F A,

¢ fewelt, 25 semd, 2012
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New Delhi, the 25th July, 2012

5.0. 2676.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 67/2006)
of the Central Government Industrial Tribunal-cum-Labour
Court, Kanpur as shown in the Annexure, in the Industrial
Dispute between the management of Forest Research
Institute, Lane No. 2, and their workmen, which was received
by the Central Government on 25-7-2012.

[No. L-42012/100/2002-1R. (CM-IT)]
B. M. PATNAIK, Section Officer

ANNEXURE

BEFORE SRI RAM PARKASH, PRESIDING
OFFICER, CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT, KANPUR -

[ndustrial Dispute No, 67 0f 2006

The President,
FRI Mazdoor Union,
Office Local Bus Stand,
Dehradun
Vs.

The Director,
Forest Research I[nstitute,
Dehradun,

AWARD

1. Central Government, Mol, New Delhi vide
Notification No. 1.-42012/100/2002-IR(CM-II) dated 11-7-
2006, has referred the following dispute for adjudication to
this tribunal :

2. Whether the action of the management of FRI in
terminating the services of Sri Rajeev Bharthwal is legal
and justified 7 If not to what relief the workman is entitled
to ?

3. The case of the claimant is that on the basis of
vacancy notified by the management on the notice board
he was appointed on the post of accounts on 1-5-1999. He
worked till 15-11-2001. His work was supervised by the
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opposite party. Opposite party used to pay him his wages
at Rs. 2350. The opposite party orally refused him to perform
his duties with effect from 15-11-2001. On the basis of above
has prayed his reinstatement in the service of the opposite

party.

4. Opposite party has denied the claim of the
workman on the ground that there was no relationship of
master and servant between the claimant and the opposite
party and that the claimant was neither appointed against
any sanctioned and regular post by the opposite party nor
he was ever issued any appointment letter in his name. It is
also alleged that the workman was working through a
contractor who had issued him appointment letter with
which the opposite party has no concern. It is also pleaded
that in the oppdsite party under the instructions of
Government of India, appointment has been banned.

3. Rejoinder has also been filed wherein nothing new
has been pleaded except reiterating the facts already
pleaded by him in his claim petition.

6. The claimant has also filed certain documents
along with the claim statement which will be discussed at
the appropriate stage if necessity arose. Opposite party
has also filed some documents and they will also be
considered at the appropriate stage.

7. Heard at length the contesting parties and have
also considered the evidence on record.

8. Claimant has produced himself in evidence as
WW.1 in support of his claim, but after recording
examination in chief several opportunity were adduced by
the tribunal for his appearance to have an opportunity to
the opposite party to cross-examine him on his evidence
but he failed to appear before the tribunal for the reasons
best known to the claimant.

9. Thereafter the opposite party has also adduced
their evidence in support of their claim and examined one
Sri Rajendra Kumar Manchanda as WW-1 who is an
establishment accounts officer, he has stated on oath that
the claimant was never appointed or posted directly by the
opposite party and that he was never paid satary or wages
by the department, whereas he was engaged or appointed
by one contractor Rajeev Bharthwal, Eagle Hunter Solution
Private Limited Dehradun. Claimant was given full
opportunity to cross-examine the witness but he did not
turn up, therefore, his statement is un-rebutted. As such
there is no reason to disbelieve his evidence and claimant
has not supported his pleadings in evidence, therefore,
the evidence of the claimant cannot be said that from it the
claimant has succeeded in proving his case before the
tribunal. Even the workman has not appeared before the
tribunal at the stage of argument,

¥

10. A perusal of the reference order reveal that the
date of termination of the service by the opposite party
has not been mentioned; therefore, according to the settled
legal position such reference has been regarded as vague
reference.

11. Therefore, at any rate, as the workman has failed
to prove his case and pleadings by giving positive evidence,
he cannot be held entitled for any relief what to say grant’
of reinstatement. Accordingly reference is answered against
the workman and in favour of the opposite party.

RAM PARKASH, Presiding Officer
=4 fawedt, 25 o, 2012
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New Delhi, the 25th July, 2012

S.0, 2677.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 78/2001)
of the Central Government Industrial Tribunal-cum-Labour
Court No. 1, New Delhi as shown in the Annexure, in the
Industrial Dispute between the management of Deutsche
Bank AG, Mumbai Branch, Kodal House, and their
workmen, which was received by the Central Government
on 25-7-2012,

[No. L-12012/450/2001-IR (B-1)]
RAMESH SINGH, Desk Officer

ANNEXURE

BEFORE DR. R. K. YADAY, PRESIDING OFFICER,
CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNALNO. 1, KARKARDOOMA
COURTS COMPLEX, DELHI

1D No. 78/2001

Shri Rajnish Anthwal
Rio C-3A/112-A,
Janakpuri,

New Delhi-110058

... Workman
Vs.
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The Chief Operating Officer,
Deutsche Bank AG,

Mumbai Branch, Kodal House,
322 Dr.D.N. Road,

Post Box No. 1142, Fort,
Mumbai-400001

.... Management
AWARD

A clerk was appointed in its Corporate and Real Estate
Services Division, New Delhi, by Deutsche Bank (in short
the bank) vide letter dated 28-2-2000. The employee joined
his duties on 16-3-2000 at New Delhi. As per terms contained
in letter of appointment, he was to remain on probation for
a period of six months from the date of joining service. It
was further stipulated therein that his confirmation at the
end of probationary period was subject to his performance
being to the satisfaction of his employer. He was not
informed of his confirmation after expiry of period of six
months. On the other hand, on 11-1-2001 it was conveyed
that his period of probation has been extended up to
31-3-2001. On 31-3-2001 he was advised that his services
stand terminated effective the close of working hours that
day. It lead the employee to raise an industrial dispute
before the Conciliation Officer. Since conciliation
proceedings ended into a failure, the appropriate
Government referred the dispute to this Tribunal for
adjudication, vide order No. L~12012/450/2001-IR (B-1) New

-Delhi, dated 5-2-2008, with following terms :

“Whether the action of the management of the Chief
Operating Officer Deutsche Bank, AG Mumbai in
terminating the services of Shri Rajneesh, Ex-Clerk-
staff w.e.f. 31-3-2001 before the expiry of his period
of probation is justified ? If not to what relief he is
entitled ?”

2. Claim statement filed by the clerk, namely,
Shri Rajneesh Anthwal before the Conciliation Officer, was
presented before the Tribunal, along with documents. The
said claim statement was treated as statement of claim filed
before this tribunal. In that document the claimant pleaded
that he was appointed as clerk-staff in Corporate and Real
Estate Service Division, New Delhi, of the bank against a
permanent post, vide letter dated 28-2-2000. He joined at
New Dethi branch of the bank on 16-3-2000. As per terms
contained in the appointment letter, he was to be confirmed
after putting in 6 months service. In the absence of negative
feedback, conveyed to him within a period of 6 months, he
was deemed to have been confirmed. He pleaded that
probation period of 6 months expired on 16-9-2000. After
waiting for 15 days, he enquired from Shri J. Paul, Head of
Corporate and Real Estate Services Division, about his
confirmation. Shri Paul assured him that he had given a
positive report for his confirmation and in due course of
time he would be confirmed. '

- N I IR T Ty

3. On 1-10-2000 he got married and more
responsibilities came on his shoulders. Even on joining
the job after his marriage, he found no response from his
superiors about his confirmation. He again approached
Shri Paul for clarification in respect of his confirmation.
Shri Paul told him that it was Shri Arun Shetty (who sits at
Mumbai) would take a decision on his confirmation. He
approached Shri Shetty, who in turn biamed Shri Paul
regarding assessment of his performance. This type of

" pehavior was frustrating and unprofessional. Finally he

wrote a letter to Shri Venkatesh Rodan, Chief Operating
Officer of the bank, seeking his confirmation. Above events
made him mentally and psychologically disturbed. As a
result he suffered from back ache and was advised to take
complete rest for a few days. Inspite of knowing facts about
his ailment, Shri Paul and Shri Arun Shetty refused to
sanction leave in his favour. Forced by the circumstances,
he went on leave from 11-1-2001 to 25-1-2001, On his retumn
from leave, Shri J. Paul took him to the doctor of the bank
for check up, inspite of certificate and bills submitted by
him. The claimant was shocked from the said behaviour.
When he enquired, Shri Paul warrned him of dire
consequences in near future. On 11-1-2001 he received a
two months extension of his probation. He worked to the
best of his abilities and strength. He wrote to Shri J. Paul,
Arun Shetty and Venkatesh Rodan to apprise them about
his work. Shri Paul bounced back saying that the claimant
was making legal case against them. These remarks gave a
shoek to the claimant. His services were dispensed with on
31-3-2001, without any valid reasons. He claims
reinstatement in service with continuity and full back
wages.

4. Claim was demurred by the bank pleading that the
reference was made by the Desk Officer, Ministry of Labour
and Employment, Government of India, New Delhi, ina_
mechanical manner and as such the reference is bad in law.
It has further been pleaded that no notice of demand was
served on the bank by the claimant and the dispute has not
acquired a character of an industrial dispute.

5. The bark presents that the claimant was appointed
in Corporate and Real Estate Services Division on the
strength of letter dated 28-2-2000. Initially his period of
probation was fixed for 6 months. However it was clarified
in the appointment letter that his confirmation in service
shall be subject to his performance being to the satisfaction
of the bank. During the period of probation, performance
of the claimant was below expectation. He was advised by
his superior to improve his performance and was given
adequate opportunity and time for such an improvement.
However there was no improvement in his performance.
He was found to be lacking in carrying out job entrusted,
resuiting into huge back log of work. He was also not
attending the matters assigned to him and used to keep it
pending. His work was of poor quality, lacking
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meticulousness and correctness. He was having low output
during pressure, poor time management and low credibility
amongst internal customers in quality of his work. He was
informed of low quality of his working in discussion from
time to time and also in writing vide latter dated 11-1-2001.
Accordingly his period of probation was extended up to
31-3-2001. However, there was no improvement in his work
and performance. Considering that his performance was
not up to mark and below expectation, he was not confirmed
in service of the bank. His services were terminated vide
letter dated 31-3-2001. He is not entitled to any relief. His
claim is liable to be dismissed, pieads the bank.

6. In rejoinder, claimant reiterated facts pleaded by
him in the claim statement, referred above.

7. On pleadings of the parties, following issues were
settled by my learned predecessor :

() Whether the reference has been made by
lawfully authorized and competent person/
authority ? If not its effect 7

(i) Whether the reference is liable to be dismissed
for want of proper notice as claimed by the
management ?

(iii) Whether the dispute is not an industrial dispute ?
{iv) As in terms of reference.

8. Vide order No. Z-2201/6/2007-IR (B-II), New Delhi
dated 11-2-2008, the case was transferred by the appropriate
Government to Central Government Industrial Tribunal-II,
New Delhi, for adjudication. Vide order No. Z-2201/6/2007-
IR (B-II), New Delhi dated 31-3-2001, the case was re-
transferred to this tribunal by the appropriate Government
for adjudication.

9. Claimant has examined himself in support of his
claim. Shri J. Paul entered the witness box to testify facts
on behalf of the bank. No other witness was examined by
either of the parties.

10. Arguments were heard at the bar. Shri Ashutosh
Misra, authorised representative, advanced arguments on
behalf of the claimant. MJs. Raavi Birbal, authorized
representative, made her submissions on behalf of the bank.
Written arguments were also filed by the parties. I have
given my careful consideration to the arguments advanced
at the bar and cautiously perused the record. My findings
on issues involved in the controversy are as follows.

Issues No. 1:

11. Onus to discharge the issue was on the bank. No
evidence was advanced by Shri Jagdeep Paul to project
that the reference order was made by an incompetent
person. During the course of arguments Ms. Birbal had

2891 Gl/12—22

not raised any submissions on the point. Thus it emerged
over the record that the bank had abandoned the issue.

12. Even otherwise reference order makes it clear that
the appropriate Government was of the opinion that an
industrial dispute exists between the employer in relation
to the management of the Chief Operative Officer, Deutsche
Bank A.G Mumbai, and their workman in respect of matters
specified in the schedule and the appropriate Government
considered it desirable to refer the said despite for
adjudication. Therefore, in exercise of powers conferred
by clause (d) of sub-section (1) of Section 10 of the
Industrial Disputes Act, 1947 (in short the Act) the
appropriate Government referred the dispute for
adjudication to this Tribunal.

13. From above facts it is emerging over the record
that the appropriate Government formed an opinion that
an industrial dispute exists between the bank and the
claimant and it was desirable to refer that dispute for
adjudication, Therefore, it is evident that it was the Central
Governemnt who formed an opinion about existence of
industrial dispute and in its subjective opinion it felt
satisfied about existence of the dispute. The appropriate
Govemnment further formed opinion that adjudication of
the dispute was expedient and accordingly referred the
dispute to this Tribunal for adjudication. The mere fact
that the above opinion of the appropriate Government was
conveyed to this Tribunal by the Desk Officer has irked
the bank to raise an issue on that count. The Desk Officer
had neither formed opinion about existence of industrial
dispute nor its expediency to be referred to this Tribunal
for adjudication. He simply conveys the subjective
satisfaction and opinion of the Government in that regard.
Consequently it is emerging over the record the Desk
Officer not exercised powers available to the appropriate
Government under clause (d) of sub-section (1) of
Section 10 of the Act. He simply conveyed the decision
taken by the appropriate Government. Resultantly, it canniot .
be said that it was the Desk Officer who formed opinion
under clause (d) of sub-section (1) of Section 10 of the Act.
In view of these reasons, the issue is answered in favour of
the claimant and against the bank.

Issue No.2:

14. Shri Jagdeep Paul opted not to speak even a single
word on the proposition that no notice was served by the
claimant on the bank, prior to raising an industrial dispute
before the Conciliation Officer. In his testimony, the claimant
also does not speak that a notice of demand was sent to
the bank, prior to raising an industrial dispute before the
Congiliation Officer. Thus it is evident that there is a vacuum
of evidence on the issue that a notice of demand was sent
by the claimant to the bank and on its rejection, he raised
an industrial dispute before the Conciliation Officer.
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15. An industrial dispute has been defined to mean
*“any dispute between employers and employers or betwcen
¢mployers and workmen or between workmen and workman
which is connected with the employment or non-
émploymem or the term of employment or with the
¢onditions of the labour of any person.” The definition,
I:ie ferred above, contains two limitation, firstly the adjective
*industrial” relates to the dispute to an “‘industry” as
defined in clause (j) of Section 2 of the Act, and secondly,
the definition expressly states that not disputes and
differences of all sorts, but those which bear upon the
telationship of employers and workmen and the terms of
employment and conditions of labour, are contemplated.
In other words the definition discloses that disputes of a
particular kind alone are regarded as “industrial disputes”.
An industrial disputes comes into existence when the
employer and the workmen are at variance and the “dispute
br difference” is connected with the employment or non-
employment, the terms of employment or with the
conditions of labour. In other words a dispute or differences
arise when a demand is made by the workman on the
employer and rejected by him and vice versa.

16. In Sindhu Re-settlement Corporation Ltd., [ 1968
{1y LLJ 834] the Apex Court ruled that a mere demand,
psking the appropriate Government to refer the dispute for
adjudication, without a dispute being raised by the workmen
with their employer regarding such demand, cannot become
fn industrial dispute. Hence an “industrial dispute™ cannot
pe said to exist until and-unless a demand is made by the
workman or workmen on the employer and it has been
rejected by him. in other words, if the workman did not
make a demand on the employer no industrial dispute will
tome into existence. Rejection of the claim of workman by
fhe employer in conciliation proceedings before the
Concitiation Officer, will not give rise to an industrial dispute,
announced High Court of Delhi in Feeders Lloyd
F‘nrpomli(m (Pvt.) Ltd.. | 1970 Lab. 1.C.421). However, in
Bombay Union ot Journalists [ 1961 (11} LLJ-436] the Apex
Court declared that an industrial dispute must be in
gxistence or apprehended on the date of the reference. I,
therefore, a demand has been made by the workmen and
rejected by the employer before the date of reference
whether directly or through the Conciliation Officer it would
constitute an industrial dispute before the date of reference.
in Shambu Nath Goel {1970 (1) LLJ 484, the Apex Court
was confronted with a situation where no demand was
raised by the workman before his employer. prior to raising
it dispute betore the Conciliation Ofticer. It was ruled therein
that though the workman had not made a formal demand
for his re-instatement, he had contested his dismissal before
the Enquiry Officer and claimed re-instatement. Against
ihe fndings of the Enquiry Officer he preferred an appeal to
the Appellate Authority claiming re-instatement on the
zround that his dismissal was bad in law. Then again he
chiimed re-instatement before the Conciliation Officer in

the conciliation proceedings, which were contested by the
employer. From these facts the Apex Court inferred that
there was un-impeachable evidence that the workman had
demanded re-instatement, denial of which brought an
industrial dispute into existence,

17. In Bombay Union of Joumnalists (supra) the Apex
Court announced that demand can be made by the workman
before his employer directly or through the Conciliation
Officer. Even otherwise the Act nowhere projects that a
demand of reinstatement is to be made before the employer
in writing only. Such demand can be made orally or by way
of implication when a workman raised issue of his dismissal
before the Appellate Authority. Raising of a demand in
writing is not sine qua non for an industrial dispute to
come into existence. When a workman raises a demand
before the Conciliation Officer and claims his re-instatment,
it would be deemed that during conciliation proceedings
he raised a demand before the employer for his re-
instatement. That fact would bring an industrial dispute
into existence. Even othewise, the appropriate government
may form an opinion that an industrial dispate is
apprehended and may refer such a dispute for adjudications
to a Tribunal. All these aspects made it clear that raising of
a demand on the employer directly is not condition
precedent for bringing an industrial dispute into existence.
Here in the case the claimant raised a demand before the
Conciliation Officer for his re-instatement in the services
of the bank, which demand was contested. It is evident
that the demand, so raised, was rejected by the bank. It
rightly gave rise to an industria] dispute. Consequently, it
is concluded that an industrial dispute was lawfully raised
by the claimant. Issue, is, therefore, answered in favour of
the claimant and against the bank.

Issue No.3:

18. The definition of “industrial dispute” referred
above, can be divided into four parts, viz. (i) factum of
dispute, (2) parties to the dispute, viz. (a) employers and
employers, (by employers and workmen, or (¢) workmen
and workmen, (3) subject matter of the dispute, which
should be connected with ~ (i} employment or non-
employment, or (ii) terms of employment, or (iii) condition
of labour of any person, and (4) it should relate to an
“industry™.

19, The term “industrial dispute™ conveys the
meaning that the dispute must be such as would affect
large zroup of workmen and employers, ranged on opposite
sides. Even a single employee’s dispute may develop into
an industriat dispute, when it is taken up by a Union or a
number of workmen, who make a concerted demand for
redress. The applicability of the Act to an individual
dispute. as distinguished from a dispute involving a group
of workmen, is excluded, unless the workmen as a body or
considerable section of them, make common cause with
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the individual workman. In Central Provinces Transport
Services Ltd. [1957 (I) LLJ 27] the Apex Court ruled that an
individual dispute cannot perse be an industrial dispute,
but it may become so when it is taken up by a trade union
or a number of workmen.

20. Now, Section 2A of the Act introduces a legal
fiction to the effect that an individual dispute connected
with a “discharge, dismissal, retrenchment or termination”,
is deemed to be an “industrial dispute™ notwithstanding
that no other workman, nor any union of workmen, espouses
such a dispute. Hence, a workmen who has been discharged,
dismissed or retrenchment, or whose services have been
otherwise terminated, can himself raise a dispute with
respect to such dismissal. But that does not mean that
such a dispute can be raised by such a workman alone and
not by the workmen of the establishment collectively.

21. As detailed above definition of term “industrial
dispute™ has been enlarged by the legal fiction created by
Section 2A of the Act. Hence any dispute relating to
discharge, dismissal, retrenchment, or termination of a
workman would be an industrial dispute by way of legal
fiction created by Section 2A of the Act. Here in the case
service of the claimant was terminated on the strength of a
letter Ex. WW-1/2. This termination of service of the
claimant bring his individual dispute within the ambit of
“industrial dispute”. Thus it does not lie in the mouth of
the bank to say that an individual dispute has been raised
by the claimant. The issue, is, therefore, answered in favour
of the claimant and against the bank.

Issue No.4:

22. Claimant swears in his affidavit dated 27-9-2001,
tendered as evidence, that he was appointed on the post
of a clerk in Corporate and Real Estate Services Division,
New Dethi. vide letter dated 28-2-2000. He joined his service
on 16-3-2000. As per terms of his appointment letter he was
to be confirmed after putting in six months service. In the
absence of negative feed back conveyed to him within a
period of six months of service, he is deemed to have been
confirmed. When no confirmation letter was received, he
inquired from Shri J. Paul in that regard, who assured that
he had given positive report for his confirmation.

23. On 1st October, 2000 he got married and had to
share more responsibility on his shoulder. Even on joining
office after his marriage, he found that there was no
response from his superior. He again approached for

clarification but no reasons were explained. Shri Paul blamed -

Shri Arun Shetty for delay in his confirmation. He
approached Shri Arun Shetty who blamed Shri Paul claiming
that while sitting in Mumbai he was unable to asses his
performance. This type of behaviour was very
frustrating and un-professional. He decided to approach
Shri Venkatesh Rodan and wrote a letter to him in that

regard. He always feit that professional organizations treat
matters on merit and make a person accountable if he
was at aresponsible post. His letter dateu 10-1-2001 is Ex.
WW-1/3.

24. He details that above happenings mentally and
psychologically disturbed him, as a result he suffered from
back ache and was advised to take complete rest for a few
days. After putting in above application for leave, he went
on leave. Shri J. Paul and Shri Arun Shetty refused leave to
him. Since he was not in a position to attend his office, he
had to go on leave from 11-1-2001 to 25-1-2001. On his
return from leave Shri J. Paul asked him to accompany him
to the doctor of the bank for check up, inspite of certificate
and bills submitted by him. It was extremely bad for the
organization to show dis-belief and cause harassment to
its employee. On 11-1-2001 he received two months
extension letter which is Ex- WW-1/4. It was the first
communication sent by the bank to him. He started working
to the best of his ability and strength. He made a practice
to give his fortmightly job profile to his seniors. He also
wrote E-mail to Shri Venkatesh Rodan which Ex. WW-1/6.
On this Shri J. Paul vindictively told him that he was trying
to make a case against them, Shri J. Paul had a pre-
determined mind. His services were terminated on
31-3-2001, vide communication which is Ex. WW-1/2.

25, Shri Jagdeep Paul swears in his affidavit Ex,. MW-
1/A, tendered as evidence, that the claimant was appointed
vide letter dated 28-2-2000 on prebation. His letter of
appointment is Ex. MW-1/M-1 (this docurnent was proved
as WW-1/A by the claimant). His work and performance
during the period of probation was below expectation, of
poor quality and lacking metriculousness and correctness.
His performance was found to be lacking in carrying out
job entrusted to him, resulting into huge back log of work.
He was also not attending to matters assigned to him and
kept them pending. He was giving low out put during
pressure, poor time management and low credibility
amongst internal customers for his quality of work. He was
informed about these facts, vide letter dated 11-1-2001,
copy of which is Ex. WW-1/2 (this document was proved
by the claimant as Ex. WW-1/2). Whenever he was put to
deal with accounts work or consumer related work he used
to delay in dealing it. Better services that too in time were
not provided to the clients. There were various complaints
against the claimant by internal clients. [n Delhi, persons
are available for job for an amount of Rs. 3,000.00 and
3,500.00 per month. However, the bank paying Rs. 11,000.00
plus medical benefits to the claimant to have a person who
does job meticulously. During period of his probation the
claimant started absenting from his duties unauthorizedly
and without prior information to his superiors. Letter dated
17-1-2001 was written calling upon him to join his duties.
Since the claimant was found below expectation, the
bank decided not to continue with his services. His
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sarvices were dispensed with on 31-1-2003 vide letter Ex.
MW-1/3.

26. When facts unfolded by the claimant and
Shri Paul are appreciated it came to light that the claimant
was appointed by the bank as a clerk in Corporate and Real
E:btate Services Division vide appointment letter
. WW1/1 (marked inadvertently as Ex. MW1/M1 by
Shri Jagdeep Paul). When Ex. WW 1/1 is perused it emerged
that the claimant was to remain on probation for a period of
6imonths from the date of his joining service. It is an
aimitted case that the claimant joined service on 16-3-2000.
Als emerged out of the terms of appeintment, confirmation
of the claimant at the end of probationary period was
sq::bject to his performance being found to the satisfaction
of the bank. The claimant presents that no adverse facts
ere brought to his notice by the bank till 16-9-2000 and he
:Jas deemed to have been confirmed in the service.
However, it is not a matter of dispute that letter Ex.
WW 1/4 (inadvertently marked as Ex. WW I/M-2 by
Shri Paul} was received by the claimant, When Ex,
WW /4 is scrutinized it came to light that performance of
the claimant was found unsatisfactory by the bank. He
Was rated poor in response to time in carrying out job
eptrusted to him and quality of work performed by him. He
did not attend to the matters immediately and gave low
oiutput under pressure of work. He had a poor time
nhanagement and low credibility amongst internal customer
lii respect of quality of his work. In view of reasons detailed
above the bank extended his probation till 31-3-2001. Thus,
claim made by Shri Rajnish Anthwal that he was deemed to
have been confirmed on 16-9-2000 stands belied. It is nota
disputed fact that period of probation was extended by the
Hank.

. 27. A probationer does not automatically attain
lermanent status on expiry ofhis probation. Ifhe is neither
lischarged nor confirmed, he continues to serve as a

frobationer until otherwise dealt with. Therefore, in the
j_bscnce of anything contained in the contract to the
dontrary nothing would prevent the employer from
dxtending the period of probation for a further reasonable
feriod. The purpose of placing a person on probation is to
thy him during period of probation to assess his suitability
for the job. 1f an employee who is on probation is removed
from his service during his period of probation by order of
termination simplesitor, it cannot be said that the order was
q:tigmatic. The principle of law relating to discharge under
dontract and discharge simplesitor were extended to the
discharge of probationer by the Supreme Court in Express
Wewspaper Ltd. [1964 (I) LLI 9). The facts of the case were
ﬂmt a journalist was appointed on probation for a period of
6 months and was to be confirmed on being found suitable
for the job. Before the expiry of period of probation the
gmployer terminated his services on the ground that his
work was not satisfactory. The journalist challenged his

Y

discharge on the ground that it was mala fide and unfair
labour practice on the part of the employer. The employer
pleaded that the journalist was appointed on probation,
hence termination of his service on account of
unsatisfactory work was well within rights. The Apex Court
recognized the right of the employer to terminate service of
a probationer at the end of the period of probation. The
observations made by the Apex Courts are extracted thus :

“there can, in our opinion be no doubt about the
position in law that an employee appointed on
probation for 6 months continues as probationer
even after the period of 6 months if at the end of the
period his services had either not been terminated or
he is confirmed. It appears clear to us that without
anything more an appointment on probation for 6
months give the employer no right to terminate the
service of an employee before 6 months had expired
except on the ground of misconduct or other
sufficient reasons in which case even the service of
a permanent employee could be terminated at the
end of the 6 months period the employer can either
confirm him or terminate his services because his
performance is found unsatisfactory. If no action is
taken by the employer either by way of confirmation
or by way of termination the employee continues to
be in service as a probationer™.

28. The distinction was maintained by the Apex Court
between cases of termination of employment of a
probationer before period of probation had expired and the
cases where the employer exercise his inherent right either
to confirm or to terminate the employment of the probationer
at the end of the period of probation. When an employee
appointed on probation for a specific period is allowed to
continue in the post after the expiry of that period without
any specific order of confirmation, he continues in his post
as a probationer only and acquires no substantive right to
the post in the absence of any stipulation to the contrary
in the original order of appointment or service rules. When
an employee is allowed to continue after end of period of
probation, necessary implication would follow that his
period of probation has been extended and it cannot be
concluded that he should be deemed to have been
confirmed. Law to this effect was laid by the Apex Court in
Dharamn Singh (AIR 1968 SC 1210). Consequently it is clear
that an express order of confirmation is necessary to give
an employee substantive right to the post and from the
mere fact that he is allowed to continue in the post after the
end of period of probation, it is not possible to hold that he
should be deemed to have been confirmed. In unit Trust of
india [1993 (1) LL] 240] the Apex Court announced that the
vary purpose of putting a person on probation is to watch
his performance.

29. Whether assessment made by the employer about
suitability of the employee can be weighed by an Industrial
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Adjudicator ? It is a settled proposition that assessment to
the effect that service of a probationer is satisfactory or
not rests with the satisfaction of the employer. Such
satisfaction could be objectively assessed and employer
is not bound to give any reason when he does not confirm
a probationer on expiry of the period of probation. However
the industrial adjudication may call upon the employer to
put reason for not confirming an employee when he finds
the order laced with mala fide, In Upkar Machinery Ltd.,
[1996 (I) LLJ 398] the Apex Court ruled that when validity
of termination of services, during period of probation
without notice and without assigning any reason, is under
challenge in that situation Industrial Adjudicator would be
competent to find out whether the order of termination was
bona fide exercise of power conferred by the contract. In
Brook Bond India (Pvt.) Ltd., [1993 {II) LLJ 454] workman
was appointed in the first instance for a period of six
menths, extendable for a further period of three months or
more in absolute discretion of the employer. The terms of
appointment further provided that the employer had a right
to terminate the services of a probationer, “during the
period of probation or extended period of probation or
before confirmation in writing, without notice and without
assigning reasons whatsoever”. Service was terminated
within the period of probation. During the course of
adjudication the employer adduced no evidence to show
that the work of probationer was unsatisfactory. The Apex
Court ruled that the order of terminating the service of a
probationer was capricious and unreasonable. The
termination was held to be not justified. The above
precedenis make it is clear that an Industrial Adjudicator
has a right to see whether the order of termination is mala
fide or whether it amounts to victimization or unfair labour
practice.

30. Whether the claimant has been able to show that
termination of his service was mala fide act or it amounted
to unfair labour practice on the part of the bank ? At the
cost of repetition it is said that the claimant presents that
after expiry of period of six months no confirmation letter
was issued in his favour. When he questioned Shri Paul in
that regard, he told that his performance was found
satisfactory and matter has been sent tc higher authorities
for confirmation. Unfortunately when Shri Paul entered the
witness box, the claimant could not establish these facts.
Shri Paul brushed aside such a claim. According to
Shri Paul the work of the claimant was unsatisfactory and
poor. He further highlights that the claimant absented
himself in an unauthorized manner without prior information
1o his superiors. He presents that letter dated 17-1-2001
was written calling up on the claimant to join his duties
immediately. All these aspects are admitted by the claimant.
He attempts to forge a case that he became mentally and
psychologically disturbed and developed back ache. Letter
Ex. WW 1/3, alleged to have been written by the claimant
to Shri Venkatesh Rodan, projects that the claimant was

much obsessed with his confirmation issue. In the letter he
fries to emphasize on his superiors about his efficiency
and quality of work. The claimant by passed his superiors
and wrote letter to the Chief Operating Officers, which facts
smacks of insubordination on his part. A claim has been
made that he became mentally/psychologically disturbed,
hence he proceeded on leave from 11-1-2001 to 25-1-2001.
To substantiate factum of his ailment, as referred above, he
relies on medical certificate dated 18-1-2001 which projects
that he was under treatment of Dr. Verma for acute low back
ache. He purchased medicines from Kadambani Medicos
on 16-1-2001. No bills prior to 16-1-2001 was placed over
the record. A mentally and psychologically disturbed
person will get medicine for soothing his nervous system
and not for back ache. For initial 5 days no medication was
there. That fact speaks volumes about story projected by
the claimant relating to his back ache.

31. It is not a matter of dispute that letter dated
17-1-2001 was addressed to the claimant catling upon him
to join his duties immediately. In response to that letter
claimant projects that he was under treatment and in need
of complete rest. At that juncture medical certificate dated
18-1-2001 was procured. Thus it is emerging over the record
that despite call by his employer claimant opted not to join
his duties. He remained on unauthorized leave of absence
from 11-1-2001 to 25-1-2001. All these aspects reflect
behavior of the claimant as an employee.

32. As highlighted by Shri Paul claimant’s
performance was poor, below expectation, and lacking
meticulousness. He opted not to attend to work assigned
to him, gave low output during pressure, showed poor
time management and displayed low credibility amongst
internal customers for quality of his work. When Shri Paul
faced or deal of cross examination, the claimant could not
dislodge those facts., Assessment report, initiated by
Shri Paul was placed before the Tribunal and proved as Ex.
WW 1/6. This report was not assailed by the claimant,
when he purified facts unfolded by Shri Paul by an ordeal
of cross-examination. Thus it has been brought over the
record that the work and performance of the claimant were
below standard. It led the bank to extend his period of
probation, vide letter Ex. WW 1/4. Therefore extension of
period of probation is found to be in order.

33. The claimant tried to over reach Shri Rodan, by
way of sending e-mail. Ex. WW 1/6 is that e-mail sent by
the claimant to Shri Rodan. It was sent by passing the
prescribed channel. Therefore it is obvious that claimant
lacked normal official standards, which he was supposed
to maintain. He could not improve his performance and it
rightly led the bank to terminate his service on 31-3-2001.
His services were dispensed with when he failed to come
to the expected standards. When services of the claimant
were dispensed with on expiry of period of probation, it
does not amount to retrenchment. Action of the bank is
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ﬁ)und to be in order. Issue is, therefore, answered in favour
df the bank and against the claimant.

lielief :

34. Since services of the claimant were dispensed
with in accordance with the terms of appointment letter
dated 28-2-2000, no eyebrows can be raised against the
termination order. Being a probationer he had not acquired
dny right on the post. His services were dispensed with on
axpiry of extended period of probation. Action of the bank
is fully justified. Claimant is not entitled to any relief. His
dlaim is discarded. An award is, accordingly, passed in
favour of the bank and against the claimant. It be sent to
the appropriate Government for publication.

Dated : 29-6-2012
Dr. R. K. YADAYV, Presiding Officer
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New Dethi, the 25th July, 2012

$.0. 2678.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 17/2009)
of the Central Government Industrial Tribunal-cum-Labour
Court, Kota as shown in the Annexure, in the Industrial
Dispute between the management of Paschimi Madhya
§Railway and their workigan, which was received by the
Central Government on 25-7-2012.

No.L-41011/16/2009-IR (B-D)]
RAMESH SINGH, Desk Officer
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A HAR, I AT

New Delhi, the 26th July, 2012

8.0. 2679.—In pursuance of Section 17 of the
i Industrial Disputes Act, 1947 (14 of 1947), the Central
iGovernment hereby publishes the Award (Ref. No. 251/
:2001) of the Central Government Industrial Tribunal-cum-
i Labour Court No. 1, Dhanbad as shown in the Annexure,
- in the Industrial Dispute between the employers in relation
gto the management of M/s. TISCO and their workman,
'which was received by the Central Government on
1 26072012,

[No. L-20012/105/2000-1R (C-1)]
AJEET KUMAR, Section Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL NO. 1, DHANBAD

In the matter of a reference U/s. 10(1)(d)(2A) of the
Industrial Disputes Act, 1947.

Reference No. 251 of 2001
' PARTIES :

Employers in relation to the management of
Bhelatand Colliery of M/s. TISCO.

AND

_ Their Workman
" PRESENT:
: Shri H. M. Singh, Presiding Officer.
- APPEARANCES::
- For the Employers : Shri D.K. Verma, Advocate
! For the workman
State : Jharkhand

Dated, the 16th July, 2012

AWARD

: By Order No. L-20012/105/2000-IR (C-1) dated
. 27-11-01 the Central Government in the Ministry of Labour

: Shri S.P. Rakshit, Advocate

[ndustry : Coal

16598 THE GAZETTE OF INDIA : AUGUST 18,2012/SHRAVANA 27, 1934

has, in exercise of the powers conferred by clause (d) of
sub-section (1) and sub-section (2A) of Section 10 of the
Industrial Disputes Act, 1947 has referred the following
dispute for adjudication to this Tribunal :

“Whether the action of the management of
Bhelatand Colliery of M/s. TISCO innot regularizing
Sri L.S.N. Sahdeo as Gomasta is justified? If not, to
what relief is the concerned workman entitled and
from which date ?”

2. The case of the concerned workman is that the
concerned workman Shri L.S.N. Sahdeo was on probation
from 1-1-83 in the post of Asstt. Gomasta and after
completion of 3 months he was doing all jobs of Gomasta
and Asstt. Gomasta from 1-4-83 without any break. He
performs all duties of Gomasta. He occupied the post of
Gomasta after 28-1-1983 when Sri U.N. Singhdeo, Gomasta/
Asstt. Revenue Supervisor retired though probation period
continued upto 31-3-1983. The concerned workman was
appointed in Grade ‘D’ Tech. & Supervisory, as Assft.
Gomosta which is meant for Tech. & Supervisory Grade
*C’ and the grade and post of Gomasta is meant for T&S
Grade ‘B’ and the Gomasta of Jamadoba colliery is
presently in T&S Grade ‘A’ and the demand of the
concerned workman is T&S Grade ‘B’ from 1-4-1983
followed cadre scheme with stagnancy and to place in
T&S Grade ‘B* for upto date fitness of the wages in T&S
Grade ‘A’ as the Gomasta of Jamadoba enjoying such
grade and scale. After one year’s successful training in
Zamindari department since 1981 he was appointed as
Asstt. Gomasta in T&S Grade ‘D’ with a probation of three
months upto 31-3-1983 and it was confirmed regularising
the concerned workman w.e.f. 1-4-1983. Due to stagnancy
and not granting prade and designation of Gomasta,
workman had applied on 10-4-97 which was acknowledged
by Sr. Divisional Manager (P&W) regretting that the
concerned workman is in T&S grade and considering his
stagnancy of 15 years in Grade ‘D’ of T&S grade since
11-12-1981 he has been granted T&S Gr. ‘C’ under S.L.U.
w.e.f. 1-7-1993 which is illegal and unjustified.

In view of the submission as made above, it has
been prayed that the Hon’ble Tribunal be pleased to pass
an award by directing the management to regularise the
concerned workman in the grade of Gomasta/Asstt.
Revenue Supervisor with designation and difference of
wages with retrospective effect from February, 1983.

3. The case of the management is that the persen
concerned was appointed as a trainee in the Land & Lease
Department vide letter dated 28-11-1981. It was clearly
mentioned in that letter that on successful completion of
his training, he would be considered for appointment in
suitable post, which he accepted and joined. On -
completion of training he was appointed as Asstt. Gomasta
in the Land Department w.e.f. 1-1-83. The post of Gomasta
has been abolished. The person concerned was upgraded
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in T&S Grade ‘C’ as per provisions of S.L.U. w.e.f. 1-7-93
in accordance with the provisions of NCWA. It is not
possible for the management to elivate the person
concerned to the post of Gomasta, which does not exist at
all, The demand of the concerned person for regularisation
in the post of Gomasta is neither legal nor justified. The
post of Gomasta does not exist at all as per the NCWA and
the Mines Act. '

In such circumstances it has been prayed that the
Hon’ble Tribunal be pleased to hoid that the concerned
workman is not entitled to any relief.

4..Both the parties have filed their respective
rejoinders admitting and denying the contents of some of
the paragraphs of each other’s written statement.

5. The concerned workman produced himself as
WW-1, L.S.N. Sahdeo and proved documents as Exts.
W-1 toW -15.

The management produced MW-1, Paresh Trigunait
and proved documents as Exts, M-1 to M-7.

6. Main argument advanced on behalf of the
concerned workman is that he is working as Asstt. Gomasta
in M/s. TISCO Group of collieries since 11-12-1981 and as
Gomasta with effect from 1-4-83 being incharge of three
collieries, Malkera, Sijua and Bhelatand and worked upto
1995 at Sijua and was transferred to Jamadoba and was
replaced by Sri Rajiv Shankar. 1t has also been argued
that Gomasta/Assistant Revenue Superivsor was retired
on 28-1-1983 and the concerned workman was placed in
his post for Gomasta/Assistant Revenue Supervisor. He
performed number of duties. He has been reported by
Agent, Sijua Group for collecting No regarding the
following for which you told on Saturday, the 27th instant,
Exts. W-2, W-3 to W-6 and another order of Ext. W-7. It has
been argued that the management of M/s. TISCO is not
regularising the concerned workman as Gomasta/
Assistant Revenue Supervisor from 1-4-1983 and
continuing the post of Gomasta under the company after
retirement of S.N. Singhdeo. The concerned workman has
been ordered by the management to perform the job of
Gomasta and he is performing the job of Gomasta from
1983. The post of Gomasta is still in existence in TISCO.

In this connection the management’s witness
MW-1 accepted that there is post of Gomasta in the
management. [ have not filed any document to show that
the post of Gomasta has been abolished by the Director.
But the management failed to produce the documents
though the documents were called for. Regularisation of
the concerned workman as Gomasta/Asstt. Revenue
Supervisor from - 1-4-1983 was raised as per Ext. W-§, but
the management has not accepted and by letter Ext. W-9
the management refused to give promotion to the
concerned workman as Gomasta, though the concerned
workman has been performing the service of Gomasta for
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more than 29 years continuously. By letter of A.K. Singh,
Agent Sijua Group of M/s. TISCO colliery dated 29/4
authorising Mr. Chopra to authorise the concerned
workman (Gomasta) to collect documents as Gomasta, Ext.
W-12 Management's letier Ext. W-13 is written by Agent,
Sijua Group describing the workman as Asstt. Gomasta.
Ext. W-14 is addressed to K.K. Mishra, Gomasta and Ext.
W-15 is letter of the Unicn dated 29-11-96 addressed to
G.M. Jamadoba for placement of the concerned workman
as Asstt. Revenue Supervisor.

7. Management’s representative argued that there
is no post of Gomasta and that post has been abolished,
so he cannot be promoted as Gomasta.

In this respect management’s witness MW-1 stated
that | have not filed any document to show that the post
of Gomasta has been abolished by the Director. He has
stated at page 2 that there is no qualification prescribed
for the post of Gomasta. Sri U.N. Singh who was Gomasta
was non-matric, | cannot say if there is any document to
prove that U.N. Singh was doing more work than the
concerned workman.

1t shows that the concerned workman has been doing
the job of Gomasta. There is no order which has been filed
which may show that the post of Gomasta has been
abolished and as per documents filed by the concerned
workman, he is doing all the duties of Gomasta and so, he
is entitled to get wages of Gomasta/Assistant Revenue
Supervisor from 1-4-1983 and wages of the same
prescribed under rules.

§. Considering the above facts and circumstances, |
hold that the action of the management of Bhelatand
Colliery of M/s. TISCO in not regularising Sri L.S.N.
Sahdeo as Gomasta/Asstt. Revenue Supervisor is not
justified. So, he is entitled to be regularised as Gomasta/
Asstt, Revenue Supervisor w.e.f. 1-4-1983 and to get
difference of wages with all consequential benefits. The
management is directed to implement the award within
two months from the date of publication of the award in
the Gazette of India.

This is my Award.
H.M. SINGH, Presiding Officer
74 e, 26 IOR, 2012
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New Delhi, the 26th July, 2012

_ S.0. 2680.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 3/2011)
pf the Central Government Industrial Tribunal-cum-
Labour Court No. 1, Dhanbad as shown in the Annexure,
in the Industrial Dispute between the employers in relation
fo the management of M/s. BCCL and their workman,
which was received by the Central Government on

R6-07-2012,

[F. No. L-26012/37/2000-IR (C-1}]
AJEET KUMAR, Section Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
- INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
NO. 1 AT DHANBAD

In the matter of a reference U/S. 10(1)}(d¥2A) of the
Industrial Disputes Act, 1947.

Reference No. 3 of 2011
PARTIES :

Employers in relation to the management of Amlabad
Colliery of M/s. B.C.C.Ltd.

AND
Their Workman

PRESENT :

Shri H.M. Singh, Presiding Cfficer
APPEARANCES :
éFor the Management : None
For the workman ShriN.G. Arun,
: Authorised

Representatives
iState ; Jharkand Industry : Coal
Dated, the 10th July, 2012
AWARD

By Order No. L-20012/37/2000-1R (C-1) dated
:29-6-2000 the Central Government in the Ministry of
iLabour had, in exercise of the powers conferred by clause
{(d} of sub-section (1) and sub-section (2A) of Section 10
iofthe Industrial Disputes Act, 1947, referred the following
-dispute for adjudication to the Central Govt. Industrial
‘Tribunal No. 2, Dhanbad :

“Whether the action of the management of Amlabad
Colliery of BCCL in demoting Sri S.K. Roy from the
post of Storekeeper Gr. 1 to Storekeeper Gr. Il is
justified? If not to what relief is the workman
entitled 7

2. When this dispute was pending before Central
Govt. Industrial Tribunal No. 2, Dhanbad, in exercise of
the powers conferred by Section 7-A read with Section (1)
of Section 33-B of the 1.D. Act, 1947, the Central
Government, Ministry of Labour, vide its Order No. L-
20012/37/2000-IR(C-I) dated 4-2-2011 transferred this
dispute for adjudication by this Tribunal.

3. The case of the concerned workman is that he
had been performing work at Amlabad Colliery as Store
Clerk upto 1989 and subsequently had been promoted as
Asstt. Store Keeper, Grade-II and then as to Store keeper
Grade-1. All of a sudden an explanation letter was issued
to him on 14-3-93 stating thereto that a committee was
constituted on'4-7-92 and they found that there is a
shortage of Bricks and Kanti lime in store. In same
explanation it was said that the bricks have not been
supplied after 1989 whatever supply was there, it had
been done prior to this period. It was said that $/Shri P.N.
Jha and S.K. Roy were the Store Keeper. The concerned
workman had replied on 12-3-1993 against the alleged
charges. On self same issue another charge sheet was
issued on 17/18-10-93 after lapse of seven months. On
receipt of above two charge sheets he demanded to supply
the relevant documents on which basis charges were
framed. After repeated request when relevant documents
were not supplied to him, he had replied to the
chargesheets. In the meantime without following legal
procedure Shri S.K. Agarwal was appointed as Enquiry
Officer vide letter dated 1-11-93 to conduct enquiry against
him. He objected against the appointment of Shri Agarwal,
who was Superintendent of Mines at the relevant time.
But the management had not taken any heed of his
objection. Accordingly, the Enquiry Officer conducted
the enquiry and submitted his report to the Disciplinary
Authority/Dy. CME/Project Officer of Amlabad Colliery.
At the relevant time the concerned workman was a Store
Clerk and his performance of duty had no connection with
bricks stocked out sides. At that point of time the bricks
and other materials were being handled by different higher
authorities. From the chargesheet it reveals that entire
charge was framed for the period of 1974 t0 1989. Sothe
charge cannot be construed against him. The enquiry was
conducted without giving notice and opportunity. On the
basis of report of the Enquiry Officer the concerned
workman was demoted from Grade-I to Grade-I vide letter
dated 9-4-97. After his demotion from Store Keeper Gr. 1 to
Asstt. Store Keeper Gr. II the management has fixed his
pay in the initial basic of clerical Gr. Il we.f. 9-4-97. A
settlement was held before A.L.C. (C), Dhanbad, on which
basis his basic has been protected in clerical Grade-II
which he was getting in clerical Grade-I. This fitment of
basic had been done such a manner that his last basic
salary drawn in Grade-I has been fixed in highest slabe of
Gr. II. Despite these his demotion has not been revoked.
Thereatter, the union/workman raised an industrial dispute
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before A.L.C.(C), Dhanbad, which ended in failure and the
present reference is the out come of that dispute.

In view of the above facts and circumstances it will
be clearly evident that the action of the management was
not justified.

It has been prayed that the Hon'ble Tribunal be
pleased to pass an award directing the employer to promote
the concerned as Store Keeper Gr. I from the date of
demotion as Asstt. Store Keeper Gr. Il i.e. 8-4-97.

4. The case of the management is that the concerned
workman was charge-sheeted of shortage of materials of
the Store of Amlabad Colliery valuing Rs. 2,90,921. This
loss was cause due to gross negligence of the concerned
workman, who was issued a charge-sheet under Clause
26.1.2,26.1.15 and 26.1.11 of the Certified Standing Crders
of the Company. Since the reply of the concerned workman
was not found satisfactory a domestic enquiry was
conducted to enquire into the charges of the concemned
workman. In the enquiry he fully participated and he was
given full opportunity to defend himself during the enquiry
proceeding. The Enquiry Officer held the enquiry
according to the Rules of Natural Justice and the
concerned workman never complained against the
proceedings of the enquiry. The Enquiry Officer found
the charges against the concerned workman fully proved.
Considering the gravity of charge it was decided to award
punishment in demotion and accordingly vide letter dated
10-4-97 the concerned workman was demoted from Store
Keeper Grade-I to Asstt. Store keeper Grade Il with
immediate effect. The action of the management in
demoting the concerned workman from Gr. [ to Gr. IT is
fully justified.

It has been prayed that the Hon’ble Tribunal be
pleased to pass an award holding that the concerned
workman is not entitled to any relief.

5. Both the parties have filed their respective
rejoinders admitting and denying the contents of some of
the paragraphs of each other’s written statement.

6. The domestic enquiry was held to be not fair and
proper and in accordance with the principle of natural
justice on 6-12-05. v

7. The management produced MW-1, Chandra
Sekhar Banerjee, who proved Exts. M-1, M-2 and M-3.

8. Main argument advanced on behalf of the
concerned workman is that he has been demoted from
Store Keeper Grade-I to the Asstt. Store Keeper Grade-11
without any justification. Illegal charge-sheet was issued
against him. The Enquiry Officer was appointed, who
conducted enquiry. On the basis of enquiry report on a
false charge sheet he has been demoted from Grade-I to
Grade-1. -

The evidence of the management, MW-1, Chandra
Sekhar Banerjee was not conclusive which may prove the
charges levelled against the concerned workman for
shortage of stores of Amlabad colliery amounting to Rs.
2,90,921 which includes Bricks and Katni Lime. This fact
and ground cannot be accepted because Ext. M-2 is not
conclusive.

Considering the charge sheet, it shows that it was
done with prejudice manner and when the enquiry was
not found to be fair and proper. No evidence has been
given by the management to prove the charge.

9. Considering the above facts and circumstances,
I hold that the action of the management of Amlabad
Colliery of BCCL in demoting Sri S.K. Roy from the post of
Store Keeper Gr. I to Store Keeper Gr. Il is not justified.
The management is directed to promote Shri 5.K. Roy as
Store Keeper Grade-1 from the date of his demotion as
Asstt. Store Keeper Grade-1I i.e. with effect from 8-4-1997
with all consequential benefits, within 30 days from the
date of publication of the award.

This is my Award.

H. M. SINGH, Presiding Officer
¢ feeht, 26 FE, 2012

W, 3, 2681.— v e arfufmm, 1947 (1947
F 14) H YR 17 F IO ¥ HEF WHER A @
veu # wag i ol T e @ 9, S
¥ fafte steifes faag § S92 s@Rr st
sifaoy gy A A1, AR W YR (Hed gem
189/1997) H TG Tt 8, S B30T TERR 1 26-7-2012
T WA gIM A |

[ TE-20012/288/1996-3AF R (¥-1) ]
ot AR, srgam Sfusrd

New Delhi, the 26th July, 2012

S.0. 2681.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 189/
1997) of the Central Government Industrial Tribunal-cum-
Labour Court No. 1, Dhanbad as shown in the Annexure
in the Industrial Dispute between the employers in
relation to the management of M/s. BCCL and their
workman, which was received by the Central Government
on 26-7-2012.

[No. L-20012/288/1996-IR (C-1)]
AJEET KUMAR, Section Officer
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ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL NO. 1,
DHANBAD

In the matter of a reference U/s. 10(1)(d)}(2A) of the
Industrial Disputes Act, 1947

; Reference No. 189 of 1997
\PARTIES :

Employers in relation to the management of
Joyrampur Colliery of M/s. BCCL.

AND
. Their workman.
IPRESENT:
- ShriH. M.Singh, Presiding Officer
EAPPEARANCES :
?For the Employers  : Shri D. K. Verma, Advocate
éFor the Workman

'STATE : Jharkhand

: Mr. B. B. Pandey, Advocate
INDUSTRY : Coal

Dated, the 10th July, 2012

AWARD

_ By Order No. L-20012/288/96-1R (Coal-I), dated
i7/10-11-1997 the Central Government in the Ministry of
{Labour has, in exercise of the powers conferred by clause
{(d) of sub-section (1) and sub-section (2A) of Section 10
iof the Industrial Disputes Act, 1947, referred the following
;dispute for adjudication to this Tribunal :

“Whether the action of the management of

Joyrampur Colliery of M/s. BCCL in denying Sri

Rajendra Pandit, T & S Grade ‘E’ from the date his

other juniors have been deputed in justified 7 If
i not. to what relief the concerned workman is
i entitled 7

2. The case of the concerned workman is that he
‘was appointed as Clay Cartidge Maker on 13-10-90 and
;joined his duty on 24-10-90. Since March, 1991 the
imanagement deputed the concerned workman is clerical
%job and he used to perform the job of clerical grades-Il. In
‘the year 1992 the concerned workman approached the
imanagement for his regularisation in clerical grade-11 on
gthe basis of being commerce graduate and working on the
isaid job regularly against permanent vacancy.
'Subsequently the concerned workman was directed to
ﬁwork as Asstt. Store Keeper (Trainee) at Rehabilitation
Iworkshop, Lodna Area. Later on he was posted at Computer
iCentre at Lodna Area in March, 1995 and since then he
thas been working at Computer Centre. There is cadre
ischeme for such workman under the heading  Promotional

Channel for Electronic Data Processing Personnel, Punch
verifter Data Entry Operator appearing in Annexure X-I
vide Implementation Instruction No. 48 dated 22-7-1985 of
the National Coal Wage Agreement No. III. If the said
scheme is followed in this case sincerely, the concerned
workman is entitled for T & S Grade ‘E’. The management
failed to provide the concerned workman T & S Grade ‘E”
while his juniors were given this grade.

Under the circumstances, it has been prayed that
the Hon’ble Tribunal be pleased to hold that the action of
the management in denying Shri Rajendra Pandit T & S
Grade ‘E’ from the date his juniors have been deputed is
unjustified and in view of the length of his service and
channel for promotion he is entitled for T & S Grade ‘E’
with difference of wages and other benefits.

3. The case of the management is that the concerned
workman, Rajendra Pandit, was initially appointed in
Jayrampur Colliery as Clay Cartidge Maker in 1990 in
Category-I, After sometime the sponsoring union
represented before the management that since Rajendra
Pandit was a Graduate, he should be deployed in clerical
job. Accordingly, he was placed in clerical cadre
provisionally for leave and sick vacancy provided he was
found suitable in due course. He worked at Jayrampur
colliery as and when required, e.g. from 1-1-92 to
28-2-1992 as clerk in leave and sick vacancy, from 21-3-91
t0 26-3-91 for distribution of mining shoes, from 3-1-92 to
4-2-92 and again from 20-5-92 to 23-5-92 in dak despatch
section. He was also deputed in Finance Department at
Jayrampur colliery in February, 1992. Subsequently he was
transferred and deployed at the Rehabilitation Workshop,
Lodna Area to work as Asstt. Store Keeper (Trainee) vide
order dated 22/23-6-1992 and had worked there upto
31-8-92 when he was not found suitable for the job.
Thereafter he was posted in Jayrampur colliery in the clerical
job as Clerk (T), but, there also he was not found suitable
to be absorbed as Clerk. Ultimately through an approval
of BCCL H.Q. he was finally transferred to the EDP Section
of Lodna Area as a General Mazdoor Category-| vide order
dated 3 1st March, 1995 where he is still working as General
Manager. He never worked for 240 days at a stretch while
he was assigned the job of clerical grade. In such
circumstances, the action of the management in denying
the concerned workman G & S Grade ‘E” from the date his
other juniors have been deputed is unjustified, since other
persons’ job performance was better and more satisfactory
and they competed in the written test and interview. The
management with the approval of the competent authority
had set up a Committee to screen out suitable workmen to
fill up posts under the T & S Grade ‘E’ from among the
workmen with written test and interview and vide order
dated 6-3-95/13-3-95 had released the list of twenty
workmen who qualified in the test and interview in which
the name of the concemned workman did not find place.
The post of Data Entry Operator (T) is T & S Grade ‘E’ for
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which the union raised demand for the concerned
workman, is the highly technical and skilled job, and the
concerned workman could not complete, while others did.

In such circumstances, it has been prayed that the
Hon’ble Tribunal be pleased to hold that the management
in denying Rajendra Pandit, T & S Grade ‘E’ from the date
his other juniors have been deputed is justified and the
concerned workman is not entitled to any relief.

4. Both the parties have filed their respective
rejoinders admitting and denying the contents of some of
the paragraphs of each other’s written statement.

5. The concerned workman produced himself as
WW-1 and proved documents as Exts. W-1 to W-32,

The management has not produced any oral
evidence.

6. Main argument advanced on behalf of the
concerned workman is that his juniors have been promoted,
but he has not been promoted. It is against natural justice.
It has also been argued that the management has not given
him due promotion at due time as per NCWA. The
management has given T & 8 Grade ‘E’ alongwith his
juniors and it appears that he has been given T & S Grade
‘D’ and juniors have been given T & S Grade *E’.

In this respect the management representative
argued that he was a graduate, so he was deputed to clerical
job from 1-1-1992 to 28-2-1992, He was not found suitable
for the clerical job, so he was sent back to his.original job
and was transferred to EDP Section of Lodna Area as
General Mazdoor Category-1 as per order dated 21-3-1995,
after that an industrial dispute was raised. He was promoted
to the post of Junior Data Operator Grade ‘D’ since 2001
as selected by the D.P.C.

[t has also been argued that WW-1, during his cross-
examination admitted at present [ am junior Data Operator
Grade ‘I’ since 2001. He further admitted that Grade ‘D’ is
supetior to Grade ‘E’. Therefore, his demand for Grade ‘E’
is not correct. WW-1 admitted that now the position has
changed and the demand for T & S Grade ‘E’ is very old
one and the demand for such grade is meaningless.

Another argument advanced on behalf of the
concerned workman is that he has,been promoted to T &
S Grade ‘D’ from back date. Moreover, he should have
been given posting at Computer Centre on 31-3-95. He
was allowed to revert back from 1-1-92 as General Mazdoor
though he was working as Asstt. Store Keeper from 22-6-
92 and he joined duty on 26-6-92 at Rehabilitation
Workshop, Lodna Area. He was ordered to work as store
clerk. He was also issued instruction to complete Store

Ledger. He was issued order on 24-7-92 to work as Asstt.
Store Keeper (T). He had taken charge on 3-7-92. Then on
20-8-92 he was again asked to work as Clay Catridge Maker.
On 31-8-92 his designation was Asstt, Store Keeper (T).
Thereafter; he was given the post of Jr. Data Operator (T)
as per order of the management dated 29-6-2000 and he
joined on 3-7-2000. After that he had been promoted vide
order dated 3/4-10-2001 to Grade ‘D’ and he was
regularised as Jr. Data Operatorin T & S Grade ‘D°.

7. Considering the above facts and circumstances, 1
come to the conclusion that the action of the management
of M/s. BCCL in denying Sri Rajendra Pandit, T & S Grade
‘E’ from the date his other juniors have been deputed is
not justified. Accordingly, I hold that the concerned
workman is entitled to be deputed in T & S Grade ‘E’ from
the date his other juniors have been deputed and he is
also entitled to get difference of wages and other
consequential benefits. The management is directed to
implement the award within 30 days from the date of
publication of the award in the Gazette of India.

This is my award.

H. M. SINGH, Presiding Officer

7% feeett, 26 oM, 2012

T, 3. 26823 frar atfuf, 1947 (1947
N 14) F U 17 F TR | S TER e S
g ® Hag Fraenl 3t 37 FER % i, ey
¥ fiffw siwifre faag ¥ |39 w@r deifes
A Ud F9 e G-, SR & TR (ugd
T 55/1999) B VHIRE FE T, N I WER A
26-7-2012 I 9IS F3T o1 |

[H. Ta1-20012/397/1998-31% 3R (WW-1)]
TSl H{ER, AR A

New Delhi, the 26th July, 2012

S.0. 2682.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 55/
1999) of the Central Government Industrial Tribunal-cum-
Labour Court No. 1, Dhanbad as shown in the Annexure
in the Industrial Dispute between the employers in
relation to the management of M/s. CCL and their
workmen, which was received by the Central Government
on 26-7-2012.

[No. L-20012/397/1998-IR (C-1)]
AJEET KUMAR, Section Officer -
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ANNEXURE
BEFORE THE CENTRAL GOVERNMENT

INDUSTRIAL TRIBUNALNO. 1,
DHANBAD

In the matter of a reference U/s. 10(1}(d)/(2A) of the
Industiral Distputes Act, 1947

_ Reference No, 55 of 1999
PARTIES: .

Employers in relation to the management of
Kuju Area of M/s. C.C. Ltd.

AND

| Their workmen

Shri H. M. Singh, Presiding Officer
APPEARANCES:
Ii’nr the Management : Shri D, K. Verma, Advocate
For the Workmen : Mr. U. N. Lal, Advocate
$TATE : Jharkhand INDUSTRY : Coal

Dated, the Ist June, 2012
AWARD

By Order No. L-20012/397/98-IR (C-1) dated
17-4-99 the Central Government in the Ministry of Labour
Ijas, in exercise of the powers conferred by clause (d) of
jub-section (1) and sub-section (2A) of Section 10 of the
Industrial Disputes Act, 1947, has referred the following
t_iispute for adjudication to this Tribunal :

“Whether the action of the management of Kuju
Area, C. C. Lid., P.O. Kuju, Distt. Hazaribagh in not
accepting the demand of the union for proper fixation
of wages in respect of Smt. Sukarmuni Kamin, Pacho
Kamin, Mangari Kamin, Budhani Kamin, Bhukhali
Kamin, Pairo Kamin, Mangari Kamin-11, Shanti Kamin,
Suku Devi, Somia Orawin, Suko Devi, Kumi Kamin,
Ratni Devi, Dashmi Kamin, Sunil Devi. Nira Devi
Kandi Kamin, Manjhali Devi, Sonamati Kamin, Birsi
Devi and Tetri Devi. All Category-I Mazdoor taking
into account their SPRA and as per the provisions
laid down in J.B.C.C.l. and NCWA s legal and
justified ? If not, to what relief the concerned
workmen are entitled ?”

_ 2. The case of the concerned workman is that they
transferred by the management from piece-rated Group-111
posted in different units of CCL’s Kuju Area on permanent
hasis to the office of the General Manager, Kuju Area in
the interest and requirement in Time-rated Category on
Being designated as General Mazdoor Cat. | of NCWA at
the initial of the scale without getting the consent of the
goncerned female workmen and/or option. The basic

wages of Group-IIl piece-rated workmen were fixed at Rs.
22,71 per day and fall back wages at Rs. 21.85 per day by
NCWA-III we.f. 1-1-83. The SPRA for Group 1l piece rated
was fixed as follows under NCWA-IIL.

Amount Per Day
(i) wef 1-1-83 — Rs. 1.20
(i) wef. 1-1-84 — Rs.1.80
(iif) wef 1-1-85 — Rs.2.40
(iv) wef 1-1-86 — Rs.3.00

The basic wage of each workman on date of transfer
and designation was as indicated below :—

Sl Name Date of Basic
No. Transfer of Wages
Category-1

1. Smt. Sukarmuni Kamin 14-1983 2391
2. Smt. Pacho Kamin 1-4-1983 2391
3. Smt. Sudhani Kamin 14-1983 2391
4. Smt. Talo Kamin 8-2-1984 2451
3. Smt. Mangri Kamin 4-2-1985 25.11
6. Smt. Shanti Kamin 4-2-1985 25.11
7. Smt. Kurani Kamin 4-2-1985 25.11
8. Smt. Birsai Devi 4-2-1985 25.11
9. Smt. Sunil Devi 4-2-1985 25.11
10.  Smt. Kandi Kamin 4-2-1985 25.11
11, Smt. Bhukhali Kamin 4-2-1985 25.11
12.  Smt. Tetri Devi 4-2-1985 25.11
13.  Smt. Pairo Kamin 4-2-1985 25.11
14.  Smt. Sonamati Kamin 4-2-1985 25.11
15, Smt. Suko Devi 4-2-1985 25.11
16.  Smt. Dashami Kamin 4-2-1985 25.11
17.  Smt. Ratni Devi 4-2-1985 25.11
18.  Smt. Manjhli Kamin 4-2-1985 25.11
19.  Smt. Somia Orawin 204-1986 25.7%
20.  Smt. Mangri Kamin-II 4-2-1985 25.1%
21, Smt. Nira Devi 3-8-1985 2511

The workmen transferred and redesignated/
regularised as Category-1 with basic wage of Rs. 22.91 on
6-4-1983 were put at Rs. 21.16 reducing the basic wage by
Rs. 1.75 per day besides depriving minimum guaranteed
benefit and fixation under NCWA. The workmen
transferred and regularised as Category-l on 21-2-1985 with
a basic wage of Rs. 25.11 per day were also placed at initial
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of Category-I scale Rs. 21.16, thus forfeiting basic wage of:
Rs. 3.95 per day. Thus, the transfer and redesignation/
regularisation was effected as a penalty but without notice
and in gross violation of service condition. Thus, the
reduction in basic wage on transfer is wholly arbitrary,
illegal and void. The minimum guaranteed benefit under
clause 2.8 of NCWA is applicable to all workmen, who
were in service on 31-12-1992 and continued in service
from on or after 1-1-1983. The said guaranteed benefit of
Rs. 91 per month plus two increments in the revised scale
is to be extended to all time rated scales, both daily rated
and monthly rated including such piece rated workers
redesignated/converted or regularised in time rated scale
on or after 1-11-83 as per clause 2.8 of NCWA-I1I read with
implementation order of JBCCI/CIL, LI. No. 26 dated 23-4-
1984. The concerned workmen have been discriminated
illegally and unreasonably deprived of the said vested
monetary right.

Under such circumstances it has been prayed that
the Hon’ble Tribunal be pleased to answer the reference
in favour of the workmen by directing the management to
fix the wages of the workmen in Category-1 as per provision
of NCWA-IH contained in clause 2.8 and 2.9 taking the
basic wage of each workmen on their date of transfer as
Category-1, including SPRA and minimum guaranteed
benefit as per provision of clause 2.8 of NCWA read with
LL No. 26 0f23-4-1984 and fitment into Category-1I scale of
Rs. 21.16-0.43-27.18 with effect from their respective date
of transfer as Cat. I with difference of wages and also the
benefits of revision of wages as per NCWA-IV and
NCWA-V,

3. The case of the management is that the concerned
female workers were belonging to piece-rated groups and
the payment of wages to them was dependant upon the
nature of jobs performed by them and the quantity of work
load given by them on different jobs. The piece-rated
workers got the piece rated wages on the basis of quantity
of work executed by them and different wages has been
fixed for different kinds of work in different groups. They
get also SPRA according to number of years of service
put by them. Thus, the wages payable to piece rated
workers always remain variable and not fixed and their
minimum guaranteed wages is as prescribed for group I
piece rated workers, The Concerned workmen expressed
their difficulties in performing hard manual jobs of piece
rated workers on account of their health problems, physical
disability and approached the management to provide
them alternate jobs on the time-rated category on the
surface specially in the area office for doing sweeping,
cleaning etc. which are the jobs of general mazdoors. The
management considered their cases and converted them
from piece-rated groups to time-rated category as general
mazdoor in Category-1. They were fixed in the scale of pay
for time-rated workers in Category-1. It has been submitted
that the JBCCI-I or NCWA has nowhere prescribed any

procedure or rules for fixation of wages in the event of
conversion of piece-rated workers into time-rated
categories. Therefore, the demand of the union for fixing
their wages in time-rated category-I as per JBCCI-I and
NCWA is without any basis and the reference is liable to
be summarily rejected. The time-rated workers are entitled
to wages as fixed under the NCWAs according to nature
of jobs performed by them. The demand of the sponsoring
union for payment of SPRA meant for piece-rated workers
to the concemned workmen after conversion to the time
rated workers is without any merit and the same is liable to
be summarily rejected. The concerned workmen are not
entitled to any relief.

Under the facts and circumstances stated above, it
has been prayed that the Hon’ble Tribunal be pleased to
pass the award holding that the concemed ladies are not
entitled to any relief.

4. Both the parties have filed their respective
rejoinders admitting and denying the contents of some of
the paragraphs of each other’s written statement.

5. The concerned workman produced WW-1, Smt.
Sukarmahi Kamin and WW-2, Naresh Prasad.

The management produced MW-1, Arjun Singh.

6. Main argument advanced on behalf of the
concemned workmen is that they were transferred by the
management from piece-rated Group-III to Time-rated
Category-1 as General Mazdoor of NCWA at the initial of
the scale without getting their consent and without issuing
notice under Section 9A of the L.D. Act. So, they should
be given SPRA and pay protection by the management as
per NCWA. They were transferred in Category-I w.e.f. 1-4-
1983/8-2-1984/4-2-1985 as per their written statement. Their
wages were allowed less @ Rs. 1.75 per day, apart from the
minimum guaranteed benefit and fixation benefit under
NCWA-III with protection of SPRA.

7. The management argued that they have been
given piece-rate to time-rate on their request because they
approached the management to provide them alternative
Jobs on the time rated category on the surface for doing
light work and they have got their pay protection by the
management. They have been given Category-I in time-
rated category. Their demand for payment of SPRA after
their conversion to time-rated workers cannot be justified.

8. In this respect the documents filed by the
workmen Exts. W-1, W-1/1 and W-1/2 show that their pay
has been reduced from piece-rated category to time rated
category.

9. The management’s witness MW-1, Arjun Singh,
in his cross-examination at page 2 stated that without going
through the records [ am not in a position to state as to
which of the concemed working lady was posted in which
colliery, in Kuju area during the relevant period. No any
document has been filed in this case to show that the
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incerned ladies had expressed their invability or difficulty
1d only then they were converted into time-rated job. He
admitted that Exts. W-1, W-1/1 and W-1/2 the office
oxders are under the signature of M. A. Siddique, the then
Officer of Kuju Area. It is not a fact that SPRA is not
incentive, rather an annual increment to the piece-rated
rker. It is true that wage or salary of a workman cannot
be reduced or curtailed without any punishment inflicted
upon him by the management. It is true that at the time of
conversion into time-rated job the piece-rated wages of
¢ concerned ladies were not taken into consideration.
SPRA was not taken into account at that time. The
anagement’s witness clearly stated that SPRA was not
iken into account at the time of conversion into time
ted job. He has also stated that the wage of a workman
chnnot be reduced or curtailed without any punishment
i(rg?cted upon him by the management. The management’s
evidence shows that their basic pay has been reduced at
tl*e time of conversion from piece-rate to time-rate which
ig against NWCA.
; 10. Considering the above facts and circumstances,
if shows that the action of the management of Kuju Area
‘ M/s. C.C. Ltd. in fixation of wages of the concerned
orkmen by reducing wages at the time of their conversion
fom piece-rate to time-rate in Category-I General Mazdoor
per JBCCI and NCWA is not legal and justified. So, the
ncerned workmen, mentioned in the schedule of
ference, are entitled for fixation of their wages taking
into account their SPRA as per JBCCI and NCWA from the
ate of their conversion from piece-rate to time-rate
tegory and to get difference of wages of the above
jod. The management is directed to implement the award
ithin two months from the date of publication of the
in the Gazette of India.

This is my Award.
H. M. SINGH, Presiding Officer
¢ fiwelt, 26 YO8, 2012

L wTam, 26833l faar afufam, 1947 (1947
1 14) Tt 47 17 B SgEn §, FHT FER B T A
el =9 TREE & VYT @ 995 FEed o T
e @ dra, e ¥ ffde sl fras § S
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[ TA-11012/60/2009-31% ®R (FeH-1)]
i FER, sram atfrr
New Delhi, the 26th July, 2012

: S.0. 2683.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
_iGovemment hereby publishes the Award (Ref. CGIT-2/87

of 2009) of the Central Government Industrial Tribunal-
cum-Labour Court No. 2, Mumbai as shown in the
Annexure, in the industrial dispute between the
management of M/s KLM Royal Dutch Airlines and their
workmen, which was received by the Central Government
on 26-7-2012.

[ No.L-11012/60/2009-IR (CM-I)]
AJEET KUMAR, Section Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL NO. 2, MUMBALI

PRESENT:
K. B. KATAKE, Presiding Officer
Reference No. CGIT-2/87 of 2009
Employers in relation to the management of
M/s. K LM Royal Dutch Airlines
M/s. K L M Royal Dutch Airlines,

Sarjan Plaza,
100, Dr. Annie Besant Road
Worli
Mumbai-400 018.

AND
Their Workman

Mr. Anthony Mathias
F-402, Palm Court

Link Road

Malad (W)

Mumbai-400 064.

APPEARANCES:

For the Employer : Mr. Sunii Shroff,
Advocate

For the Workman : Mr. P. N. Salgaonkar,
Advocate

Murnbai, the 14th June, 2012
AWARD

The Government of India, Ministry of Labour and
Employment by its Order No. L-11012/60/2009-IR (CM-I),
dated 14-12-2009 in exercise of the powers conferred by
clause (d) of sub-section (1) and sub-section 2(A) of
Section 10 of the Industrial Disputes Act, 1947 have referred
the following industrial dispute to this Tribunal for
adjudication :

“(i) Whether Shri Anthony Mathias who was
working as Sr./Sales Executive with KLM Royal
Dutch Airlines is a workman w's 2 (s) of the 1.D. Act,
1947 7 (ii) Whether the action of the management in
separating Shri Mathias from the services w.e.f.
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31-1-2009 on superannuation as contended by the
employer or w.e.f. 9-2-2009 as contended by the
workman concerned is justified and legal ? (iii) To
what relief is the workman concerned entitied ™

2. After service of notices both the parties appeared
through their respective representatives. In response to
the notice, the second party workman filed his statement
of claim at Ex-6. According to the second party workman
he was appointed by KLM Royal Dutch Airlines as
Passage Assistant vide their appointment letter dt.
2-2-1978. the said airlines illegally terminated the services
of the second party from 9-2-2009. The second party raised
industrial dispute for reinstatement before ALC (C). On
the failure report of the conciliation officer, Ministry of
Labour and Employment sent the reference to this Tribunal.
The second party workman therefore prays to quash and
set aside the order of termination of services of the
workman and reinstate him with full back-wages and
continuity of service. ’

3. First party management resisted the statement of
claim vide their written statement at Ex-8. According to the
first party, the dispute raised by the second party is abinitio
void, untenable and the same is liable to be rejected.
According to them, second party is not a ‘workman as
defined under Section 2(s) of the .D. Act as he was drawing
salary exceeding Rs. 6,500 per month and was assigned to
and performing the duties of supervisory, managerial and
administrative nature. According to the first party, the
second party was engaged by it on contract after his
retirement. They terminated his contract of employment
as provided therein and therefore the second party is not
entitled to claim benefit of conditions of employment.
Therefore the first party prays that the reference be
rejected. '

4. Second party workman filed his rejoinder at Ex-9
in reply to the written statement of the first party. Issues
were framed at Ex-11. Thereafter matter was fixed for
evidence of management witness. Today workman filed
application Ex-48 stating that the dispute is amicably settled
out of court and he has received all the legal dues from
first party. He also filed the memorandum of settlement
along with the application and prayed to dismiss the
reference as seitled.

ORDER

As dispute is settled amicably vide
Memorandum of Settlement Ex-48, the reference is
dismissed for want of prosecution with no order as
to cost.

Date ; 14th June, 2012

K. B. KATAKE, Presiding Officer

‘128471 66 12— 2y

ANNEXURE

BEFORE HON’BLE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNALNO. 0 AT MUMBAI

Reference (CGIT) No. 2/87 of 2009

M/s. KLM Royal Dutch : First Party
Airlines

AND
Mr. Anthony Mathias : Second Party

MAY IT PLEASE THE HON’BLE COURT :

The Second Party in the above matter begs to
submits that :

The Second Party submits that he has settled his
dispute amicably with the Management of the First Party
and receive all legal dues in full and final settlement out of
the Hon’ble Court.

The Second Party is therefore, pray that the Hon’ble
Court may be pleased to dismiss the above Reference for
want of prosecution as settled his dispute amicably out of -
the Hon'ble Court.

Place : Mumbai,
Date: 14-6-2012

{ANTHONY MATHIAS)
SECOND PARTY

Identified by me and no cbjection

(P.L. SALGAONKAR)
Advocate for the Second Party

No objection,

MEGHA HEDARHAR .
Advocate for the First Party

MEMORANDUM OF SETTLEMENT

Under Section 2(p} of Industrial Disputes Act, 1947,
read with Rule 62 of the Industrial Disputes (Bombay)
Rules, 1957.

NAME OF THE PARTIES

: M/s.KLM Royal Dutch
Airlines, Urmi Angan,
5th Floor, 13A, Peddar
Road, Mumbai-400 026

: Mr. Anthony Mathias,
F-402, Palm Court,
Link Road, Malad (West),
Mumbai-400 064

First Party

Second Party
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SHORT RECITAL OF THE CASE

M/s. KLM Royal Dutch Airlines hereinafter referred
to party on the First Party had employed Mr. Anthony
Mathias, hereinafter referred to as the Second Party was
mnjitially as a Passage Assistant and at the time of his
ratirement, he was working as Senior Sales Executive. As
per First Party’s records, the Second Party attained the
age of superannuation i.e. 58 years on 31-01-2009 and
agcordingly he was retired.

The Second Party was re-engaged on fixed term
contract basis on his volition subject to terms and
conditions. The Second Party signed a Contract of
Employment dated February, 5, 2009 with the first party
far a period of six months from February, 10, 2009 to August
2009 and the same was accepted by the Second Party
unconditionally. As per the terms and the conditions of
the contract, the First party terminated the said contract
by letter dated 8-6-2009,

After termination of said contract, the Second Party
raised dispute before the Ld. Conciliation Officer, Mumbai,
who admitted the said demand in conciliation and recorded
fdilure. Thereafter the said dispute is referred for
adjudication before the Hon’ble CGIT No. 1l being
Reference (CGIT) No. 2/87 of 2009, The said dispute is
still pending hearing before the Hon’ble Central Govt.
Industrial Tribunal 11, Mumbai.

2. In the meantime, the Second Party personally
approached the First Party Airlines for settlement of the
dispute raised by him. As a result of discussions held
between the parties and without prejudice to their rights
ad contentions made in the pending Reference before
CGIT No. I, Mumbai, the parties have arrived at an amicable
sattlement on the following terms

TERMS OF SETTLEMENT

1. As and by way of settiement of dispute raised
by the Second Party before the Hon’ble CGIT
No. Il at Mumbai, the First Party hereby agrees
to pay net amount of ex-gratia of
Rs. 15,15,967 (Rupees Fifteen Lakh
FifteenThousand Nine Hundred Sixty Seven
Only) and Rs. 10,00,000 (Rupees Ten Lakh
Only) as payment of gratuity, as shown in
statement annexed to this settlement by
Cheque No. 034916 dated 06-06-2012 drawn
on Deutsche Bank, New Delhi to the Second
Party and the Second Party agrees to accept
the said amount in full and final settlement of
all his claims against the First Party including

his claim for reinstatement, reemployment,

- gratuity, back wages and all claim in Reference
(CGIT) No. 2/87 of 2009, which is pending
hearing before Hon"ble CGIT 11, Mumbai.

2. The Second Party hereby agrees to withdraw
his dispute, being Reference CGIT No. 2/87 of
2009, presently pending before Hon’ble
Central Govt. Industrial Tribunal-1I, Mumbai,
as the parties have mutually settled their
dispute out of the Hon’ble Tribunal.

3. The Second Party hereby agrees to file
necessary application for withdrawal of his
dispute alongwith copy of this settlement
before the Hon’ble CGIT-11, Mumbai.

4. Also the Second Party confirms that this
settlement is not signed under any duress and
absolve First Party of any other further ciaims/
disputes after this seftlement.

FORAND ON BEHALF OF FOR ANDON BEHALF
THEFIRST PARTY OF THE SECOND PARTY
Sd/- Sd/-
(PIETER DE MAN) (ANTHONY MATHIAS)

Place : Mumbai
Date : 14th June, 2012
Witnesses ; (1)
@
Full & Final Settlement made to Anthony Mathias as on |
14th June, 2012
SL Particulars " Rate  Amount
No.
1 2 3 4
1. Basic Salary 63932 1,534,368
2. HRA 4680 112,320
3. Transport All 1750 42,000
4. Ex-gratia 184,124
5. 13th Month 127,864
6. LTA 127,864
7. Medical Reim 20,000
Gross Earnings (A) 70362 2,148,540
Less Deductions
1. L Tax 0 365629
Gross Deduction (B) 0 365629
Total Amount to be paid C=(A-B) 1,782911
Less already received from KLM in 2009 266,944
Net Amount received vide Cheque No.
034916/6 June 2012 1,515,967
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Received the above amount Rupees Fifteen Lac
Fifteen Thousand Nine Hundred & Sixty Seven Only from
KLM Royal Dutch Airlines, India as the Full and Final
settlement of my dues.

I herewith further confirm that I have no interest,
dues or claim whatsoever (money or otherwise from KLM
Royal Dutch Airlines, India. With above settlement, KLM
Royal Dutch Airlines, India will be fully free and discharged
of any liability whatsoever towards me.

Place : Muimbai
Date : 14th June, 2012
Anthony Mathias
Settlement of Gratuity dues made to Anthony Mathias

as on 14th June, 2012
Sl Particulars Rate  Amount
No.
1 2 3 4
1. Gratuity 1,000,000
Gross Earnings (A) 1,000,000
Less Deductions
1. LTax -
Gross Deduction (B) 0 -
Total Amount to be paid C=(A-B) 1,600,000
Net Amount received vide Cheque No.
034916/6 June 2012 1,000,000

Received the above amount Rupees Ten Lac only
from KLM Royal Dutch Airlines, India as the settlement
of Gratuity amount due to me.

[ herewith further confirm that I have no interest,
dues or claim whatsoever (money or otherwise) from KLM
Royal Dutch Airlines, India. With the above settlement,
KLM Royal Dutch Airlines, India will be fully free and
discharged of any fiability on account of Gratuity towards me.

Place : Mumbai
Date : 14th June 2012
Anthony Mathias
RECEIPT

Received from M/s. KLM Royal Dutch Airlines,
situated at Urmi Angan, 5th Floor, Peddar Road, Mumbai-
400 026 an amount of Rs. 25,15,967 (Rupees Twenty Five
Lakh Fifteen Thousand Nine Hundred Sixty Seven Only).
Being net amount of Rs. 1 5,15,967 as ex-gratia amount as
shown in Annexure and Rs. 10,00,000 as gratuity by cheque,
bearing No. 034916 dated 06-06-2012 drawn on Deutsche
Bank, New Delhi, towards full and final settlement.

2891 GI/12—25

I say that | have received the above amounts
consisting of all my legal dues including my claim for
reinstatement, reemployment, gratuity, bonus, back wages,
if any etc. today. I say that I have received the above
amount in full and final settlement of all my claims against
KLM Royal Dutch Airlines. 1 hereby declare that I will not
have any claims of reinstatement or reemployment against
KLM Royal Dutch Airlines in future including my claim in
dispute raised before Hon’ble CGIT No. I1, Mumbai being
Reference (CGIT) No. 2/87 0f2009.

I have signed this receipt with full knowledge of the
contents hereof, which are true to my own knowledge and
belief. '

I say I received.

(ANTHONY MATHIAS)

Place : Mumbai

Date: l4th.hme, 2012

Witnesses : (1)

@

¢ faeett, 26 OE, 2012
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New Delhi, the 26th July, 2012

$.0. 2684.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 14/
2007 of the Central Government Industrial Tribunal-cum-
Labour Court No. 1, Dhanbad as shown in the Annexure,
in the industrial dispute between the management of M/s
BCCL and their workmen which was received by the Central
Government on 26-7-2012.

[ No. L-20012/67/2006-1R (CM-1)]
AJEET KUMAR, Section Officer
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ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL NO. I, DHANBAD

In the matter of a reference U’s. 10(1X2A) of 1.D. Act.
Reference No. 14 of 2007
PARTIES:

Employers in relation to the management of Sijua
Area of M/s. BCCL.

AND
Their Workmen
PRESENT :
Shri H. M. Singh, Presiding Officer
APPEARANCES:
For the Employers : ShriD.K. Verma,
Advocate
For the Workman : Shri U.P. Sinha,
Advocate
State : Jharkhand Industry : Coal
Dated the 16th July, 2012
AWARD

By Order No. L-20012/67/2006-IR (Coal-I) dated 13/
14-2-2007 the Central Government in the Ministry of Labour
has, in exercise of the powers conferred by clause (d) of
sub-section (1) and sub-section (2A) of LD. Act, 1947,
referred the following dispute for adjudication to this
‘Tribunal :

“Whether the action of the management of Tetulmari
Colliery of M/s. BCCL in superannuating Sh, Karam
Chand Prasad w.e.f, 31-12-2002 is legal and justified?
If not, to what relief is the concerned workman
entitled?”

2. The case of the concerned workman is that he
was employed in Tetulmari colliery under Sijua Area of
BCCL. He came into employment of North Leyabad
Colliery on 27-1-1973, where his ‘B’ Form No. was 200 in
which his date of birth was recorded 13-12-1953. North
Loyabad Colliery was merged with Tetulmari Colliery after
nationalisation of Non-Coking Coal Collieries in 1973
(31-1-1973) and a new ‘B’ Form Register was prepared in
which his B Form No. was re-allotted as 1755 mentioning
his old B Form register also his date of birth is recorded as
13-12-1953 and his designation was recorded as Electrician
Helper. He read upto Class-XI as regular student of Gandhi
$marak Uchchagal Vidyalaya Goh in the district of
Aurangabad from the year 1966 to the year 1970 March.
He had submitted the copy of school leaving certificate to
the management in which his correct date of birth was

13-12-1953 which was recorded in ‘B’ Form register of the
colliery. The concerned workman was issued Identity Card
in which his date of birth was recorded as 13-12-1953. No
date of birth was mentioned in computerised Identity Card
issued to him from E.D.P. He was issued important excerpt
of service file whereby he was informed that his date of
birth is 13-12-1953. Therefore his date of superannuation
is 31-12-2013 and accordingly he would retire from
31-12-2013. But he was issued notice of retirement from
31-12-2002 as perrecord of N.E.LS. Management changed
his date of birth in N.E.1.S. without any notice to him.
Therefore, an industrial dispute was raised before
A.L.C.(C), Dhanbad, which ended in failure. Thereafter
the present dispute has been referred to this Tribunal by
appropriate Government, for adjudication,

In such circumstances it has prayed that the Hon’ble
Tribunal be pleased to pass an award in favour of the
workman by directing the management to reinstate the
concerned workman with full back wages and
consequential benefits,

3. The case of the management is that he was
permanent employee of Tetulmari Colliery where he was
working as Electrician Foreman, As per N.E.LS. record the
date of birth of the concerned workman is recorded as
13-12-1942. According to the provision of Certified
Standing Orders a workman who completes the age of 60
years will retire from the service of the company. He
completed 60 years as on 13-12-2002. Accordingly he has
been retired from the service of the company w.e.f. 31-12-
2002 as per NCWA. After service of notice of
superannuation to the concerned workman, he raised a
dispute regarding his date of birth stating therein that in
old Form ‘B’Register his date of birth is recorded as 13-12-
1953. The management examined the Form ‘B’ Register
and found that there is over-writing and cutting in Form
‘B’ without any signature. The management referred the
case of concerned workman to the D.O.B. Committee at
Headquarter level for decision. The committee referred him
to Apex Medical Board for determination of his. The Apex
Medical Board assessed his age as 61 years as on 23-11-
2004. As per the provision of NCWA once the age is
assessed by the Apex Medical Board that cannot be
challenged as the same is binding upon both the parties.
The concerned workman was rightly superannuation w.e.f,
31-12-2002, the date of birth recorded in N.E.LS, record.
The claim of the workman that his date of birth recorded in
Form ‘B’ Register as 13-12-1953 is not correct as it is over-
written and interpolated.

Under such circumstances it has been prayed that
the Hon’ble Tribunal be pleased to hold that the
superannuation of the concerned workman is legal and
Justified and he is not entitled to any relief.

4. Both the parties have filed their respective

rejoinders admitting and denying the contents of some of
the paragraphs of each other’s written statement.
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5. The concerned workman produced himself as
WW-1 and proved documents as Exts. W-1to W-5,

The management produced MW-1 , Kukar Tarmoy.

6. Main argument advanced on behalf of the
concerned workman is that his date of birth is 13-12-1953
which has been recorded in Form ‘B’ Register of the colliery
and he has also filed school leaving certificate in which
his date of birth has been mentioned as 13-12-1953. He
was issued Identity Card from Tetulmari Colliery on
29-8-1975 mentioning his date of birth as 13-12-1953. He
obtained Prathama Certificate from Hindi Sahitya
Semandan Prayag in order to get Electrical Supervisory
Certificate in which his date of birth has been mentioned
as 13-12-1953 as per School Leaving Certificate. He was
promoted as Electrical Foreman and rose upto Foreman
Incharge (Electrical) on the basis of Prathama Ceitificate.
He was issued notice of retirement from 31-12-2002 as per
record of N.E.LS. in which his date of birth has been
recorded as 13-1-2-1942. He represented before the
management and raised objection but nothing has been
done. He has filed copy of school leaving certificate, Ext.
W-1 and also Exts. W-2, W-3, W-4 and W-5.

7. Argument advanced on behalf of the management

is that his date of birth of the concerned workman as per
N.E.LS. record is 13-12-1942 and he has been retired from
service w.e.f. 31-12-2002. It has also been argued that in
Form ‘B’ Register cutting has been done. Therefore, the
matter was referred to Apex Medical Board for
determination of his age and the Apex Medical Board
assessed his age as 61 years as on 23-11-2004. He has
raised objection about the matter of retirement so it cannot
be considered.

In this respect the argument on behalf of the
concerned workman is very much material. When in school
leaving certificate and Prathama Certificate is date of birth
has been mentioned as 13-12-1953 it cannot be ignored.
Moreover, when his Electric Supervisory Certificate shows
his date of birth as 13-12-1953 so it cannot be disputed as
per management’s criteria. Moreover, in Form ‘B’ Register
his date of birth has been mentioned as 13-12-1953 and
this Form ‘B’ Register remains in the custody of the
management.

MW-1, Management’s witness, in his cross-
examination has stated that Form ‘B’ Register remained in
the custody of Sijua Area. He also stated that I cannot say
regarding entry in Form*B’ Register. I have not seen the
original Form ‘B’ Register. I have not seen the original
copy of the note sheet. I cannot say when the concerned
workman was referred to Apex Medical Board.

It only shows that his date of birth mentioned in
Electrical Supervisory Certificate should have been
considered by the management.

Circular dated 20-10-1990 at page 19 in para 37(i) it
has been referred to follow his matriculation or school
leaving certificate granted by the Board of Secondary
Education or similar educational authority.

In para (v) it has been mentioned that the date of
birth of a workman, once entered in the service card ofthe
establishment shall be the sole evidence of his age in
relation to all matters pertaining to his service including
fixation of the date of his retirement from the service of the
establishment. All formalities regarding recording of date
of birth shall be finalised within three months of the
appointment of a workman. (vi) Cases where date of birth
of any workman had already been decided as per the
J.B.C.C.1. provisions on the date of these rules come into
force shall not be re-opened under these provisions.

On behalf of the concerned workman 2002(95) FLR
556 has been referred in which Hon’ble Bombay High Court
referred—*Industrial Dispute Act, 1947—Section 2-A—
Superannuation—Adt the age of 60 years—Date of birth—
Onus to prove—Entries in nomination form made by officer
of the firm and the workman merely signed it—Petitioner’s
firm had filled it on basis of evidence available—The form
filled by workman as per school leaving certificate—There
is no reason to disbelieve it~—School leaving certificate
and the evidence led by the respondent are consistent
with each other—Petitioner could not accept the date of
birth other than mentioned in school leaving certificate.”

Another law is referred is 2005 (106) FLR 502 in which
Hon’ble Allahabad High Court laid down—Date of birth—
Correct age—Serious controversy of date of birth given
by workman—Assessment by CMD in the certificate is
nothing but merely an opinion—Opinion evidence is weak
in reference to medical test—He cannot have any
advantage of date of birth given subsequently on his
appointment in respondent TAFCO—No ossification test
conducted—Date of birth recorded in the service record
should be taken as reliable proof of age—Belated attempt
to rectify it was not bona fide.”

Also referred 2005(106) FLR 499 in which Hon’ble
Jharkhand High Court laid down—*Date of Birth—Dispute
about—When the date of birth of the petitioner-appellant
was 75-1954 in the Matriculation Certificate—Which was
duly verified by the respondent from Bihar School
Examination Board—And a settlement arrived at that the
said date would be duly recorded in the service book—
Proposed action on the part of the respondent-employer
in issuing notice to retire the petitioner on the basis of age
as determined by medical examination—Entirely
unjustified-—View taken by Single Judge unsustainable—
Order of Single Judge set aside—Direction issued to
correct the age of the petitioner in service book as per the
date of birth shown in matriculation certificate—Appeal
allowed.”
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§. Comaidering he above facts and circumstances, it
shows that when Identity Card issued by the management
the date of birth of the concerned workman has been
mentioned as 13-12-1953 and in school leaving certiface
and Prathama Certificate his date of birth has been
meentioned as 13-12-1953, it cannot be challenged by the
management on the ground that in N.E.1.S. his date of
birth has been mentioned as 13-12-1942. As per ] B.C.C.I.
Ciircular the date of birth mentioned in Form ‘B’ Register
and also service excerpt in which the date of birth of the
concemned workman is shown as 13-12-1953, it cannot be
ignored and it should be accepted and this cannot be
changed.

9. In the result I hold that the action of the
m'{anagement of Tetulmari Colliery of M/s. BCCL in
uating Shri Karam Chand Prasad w.e.f. 31-12-2002
isnot legal and justified. So, he is entitled to be re-instated
i service with full back wages and other consequential
benefits. The management is directed to implement the
award within 30 days from the date of publication of the
award in the Gazette of India.

This is my Award.
H. M. SINGH, Presiding Officer.
¢ fawelt, 1 svrea, 2012
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New Delhi, the 1st August, 2012

S.0. 2685.—1In exercise of the powers conferred by
sub-section (3) of Section 1 of the Employees’ State
Insurance Act, 1948 (34 of 1948) the Central Government
hereby appoints the 1st September 2012 as the date on
which the provisions of Chapter IV (except Sections 44
and 45 which have already been brought into force) and
Chapter V and VI (except Sub-section of Sections 77,78,
79 and 81 which have already been brought into force) of
the said Act shall come into force in the following areas in
the State of Gujarat namely :—

“Entries area falling in revenue/Municipal/Gram
Panchayat limits of Hazira, Kawas, Mora and Bhatpore,
District Surat.”

[ No. 5-38013/27/2012-8.5.1]
NARESH JAISWAL, Under Secy.
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