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A [I—GUE 3—_IT-WIE (i)
PART I1—Section 3—Sub-section (if)

AT WOHR ® Warerdl ( TaT sarery ® vyt ) g Wit ey g witfis smiw ol sftgeeng
Statutory Orders and Notifications Issued by the Ministries oftlleGmfement of India

(Other than the Ministry of Defence)
fafyy oo =g daea Ministry of Law and Justice (Legislative Department)
notification No. 8.0.2522 (E) dated 9th November, 2011,
(Rrwrt farwarr) the Legislative Department hereby designates Shri R S.
7% feweht, 18 (1, 2012 Jayakrishnan, Assistant Legislative Counsel (Malayalam),

W, 3, 2782 —YIN | AR sfufram, 2005
(2005 1 22) F U 5 F 39w (2) B e § 3k
o atwR, fafy @ = waee (el faam) w3t
sftrgen | w1 9T 2522 () fiw 09 W, 2011 B
aAfwan & faurdt faam woggm @ faam F Wb
#t AR wa TEEer, T faudt wf (AerEe)
) v fasmr = fo 3w sifuftrem % yaerd aere woa
Q¥ 3T wEE W% AN SUER vetm )

[ | T-45011/4/2005-9m 1(fafa) ]

. AR &R, PRy (o)

MINISTRY OF LAW AND JUSTICE
(Legislative Department )
New Delhi, the 18th June, 2012

S. 0. 2782.—In pursuance of sub-section (2) of
Section 5 of the Right to Information Act, 2005 (22 of 2005)

and in supersession of the Government of India in the

3210 G112012 -

in the said Department as the Central Assistant Public

Information Officer for the said Department for the purpose
of the said Act with immediate effect. '

[F. No. A-45011/4/2005-Admn [ (LD))

M. R. BEERH, Director (Admn.)

g AT
- fewett, 30 sPTE, 2012

I, 3, 2783 —BXT TEHR, TIT (9 5 TR
il ferg wabr) Fram, 1976 B Fraw 10 % 39-Frm 4
% argen o T W % fFrefafe sl F =
HAYF T TR WS wHEE B T 80% W Afuw
;1 ™ * Y 3¢ wrpgr afvgfas st

|

e S9-TEIeRs 1 HEie, TR T,
F31a forl yfag a1, Tenfi, fasr |

(% § -12017172012-f61)
Frdw R fim, Fikas (Torsm)

(6805)
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MINISTRY OF HOME AFFAIRS s W
( Trereg Tparm)
New Dethi, the 30th August, 2012 (25 T Yy T e @)

5.0. 2783— .In pursuance of sub-rule (4) of Rule
10 of the Official Languages (Use for Official Purpose of
the Union) Rules, 1976, the Central Government hereby
notifies the following office of the Ministry of Home Affairs
where the percentage of the staff havin g working
knowledge has gone above 80%:

Office of the Deputy Inspector General,
RecruitTraining Centre, CRPF, Rajgir, Bihar

[F. No. 12017/1/2012-Hindi]
AVADHESH KUMAR MISHRA, Dircctor (OL)

wifles, Wi Rveraa @ Yy Tarem
(amftrn i wftrgror fram )

7¢ feweit, 29 3vTm, 2012

F. I, 2784, —=3T WEFR TR 0T ¥Rl
e, 1973 (1974 % sHfufraa G 2) 3 o 24 71 39-um
(8) 30w wiwal # v # g faoci 3= =mmem
q #=1 A[NN S AN AW 4 (T)/1987-
G- 1/ 1 Tl (4 @ o ol s @
s wEl Ta sfufem wmen) § se srrofus
W SEET H. 651/2010, 95/2012 T 1202012 TE
T T AT W $E WG A W e e i fg
o0 ¥ R, T, TR T B ey S s
% w9 ¥ frgw wwe

[ | 225/15/2012-w&&-11 ]
TS 99, o7 qfay

MINISTRY OF PERSONNEL, PUBLIC
GRIEVANCES AND PENSIONS

(Department of Personnel and Training)
New Delhi, the 29th August, 2012

8. 0. 2784.——In exercise of the powers conferred
by sub-section (8) of Section 24 of the Code of Criminal
Procedure, 1973 (Act No. 2 of 1974), the Central
Government hereby appoints Shri Harin P. Raval, Addl.
Solicitor General as Special Public Prosecutor for
appearing in Crl. Revision Petition Nos. 651/2010, 95/2010
and 120/2012 arising out of CBI Case RC 4 (S)/1987-SCU. 1/
SC.1/New Delhi (Office Secret Act case against A, K.
Jajodia & others) in the Delhi High Court at New Dethi and
any other matter connected therewith and incidental
thereto.

[F.No. 225/15/2012-AVD-I]
RAJIVJAIN, Under Secy.

= faoeht, 29 avma, 2012

I, 3T, 2785, — DT TEHR, TANN (T F 79317
vl & for wa) fraw, 1976 % Fraw 10 2 3u-Frm 4
%Wﬁmw,mwwtﬁﬁmﬂﬁ
e Frafefaa wraferma, fom 80 whrmm @ sifvs wdwfa
3 &0 w FrEmE A T w1 o 2, 9 sifgfm
FEE -

1. "' agw Frak,
F1A 39, W Yo TE 9a &]W,
™S e,
=t = fie favataem 2 o,
AE-250005 (3. W) " |

(1. | $-11017/12002-F-1)
=% W R, feve (T

MINISTRY OF FINANCE
(Department of Revenue)
(CENTRAL BOARD OF EXCISE AND CUSTOMS)

New Delhi, the 29th August, 2012

8. 0. 2785.—In pursuance of sub-rule (4) of rule 10
of the Official Language (Use for Official Purposes of the
Union) Rules, 1976, the Central Government hereby notifies
the following office of the Department of Revenue, Central
Board of Excise & Customs, whereof more than 80% of the
staff have acquired the working knowledge of Hindi.

“Office of the Chief Commissioner,
Central Excise, Customs and Service Tax,
Meerut Circle,

Opp. Ch. Charan Singh University,
Mangal Pandey Nagar,

Meerut-250005 (U.P)”.

[F. No. E-11017/1/2012-Hindi-II}
CHANDRA BHAN NARNAULI, Director (OL)

( frefrw arg forar)
74 fiwedt, 3 faarar, 2012
T, 3T, 2786 ~— AT el S safufraw, 1934
(1934 %7 2) Fit ¥ 8 FT 3R (1) | & (1) ZW
oI nfwrl w1y w0 gy, B wwR g st
A . 28 (5= fafy 1 04-02-1947) %t 37! Frgf
& AT F fafer | R @] F smfu 2 fag et

e

e ———— B A SRR IR 36 AT g e o
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fod 4% 3 $09 aF ¥ fRvE ® w9 A A
w2 1

[ 6. 1/3/2011-50-1]
faerq wegrm, 3R Wi

(Department of Financial Services)
New Delhi, the 3rd September, 2012

S. O 2786.— In exercise of the powers conferred by
clause (c) of Sub-Section (1} of Section 8 of the
Reserve Bank of India Act, 1934, (2 of 1934) the Central
Government hereby nominates Shri Y. C. Deveshwar
(DoB: 04-02-1947), 10 be director on the Central Board of
Directors of Reserve Bank of India for a period of four
years from the date of notification of his appointment.

[F. No.1/3/2011-BO A1)
VIJAY MALHOTRA, Under Secy.

et fawme
(gmmmwm)

w1y, 21 5, 2012
Fruifeet <1 Fm TE 141

R, T T T,
H/ES TR,

L |

¥ ; TEEIY9789AR

aramT Aftaw, 1961 & 9 10( 238) (vi) &
aefir 3nAM

W, W, 27871, TS STH AR, TG SHH
sifufram, 1961 (1961 F 4330) Y UG 10 F G (234
3 GUE (vi) ® T ofsa s Fem, 1962 & fram 2 &t
2R Yo Il @ T S0 T SRM T | T T
weireri @ forg Frefoor = 2011-12 § A, A TR
T, Rizd ) Frafafas w6l # SR R ST WA
g
2 @) o 10 B @ (238 F wuE (vi) % M vied
o 2 W Y SR B T T ) et
e foere % SR wives & 3R T % STER

Fruifch A Rt 4 faen et A A ofe

| WP o |

(i) ofufms & 9@ 10 (2346 TR TE W
A T AT S T TN A T I B
A o, P feg o o 0 i 2,
%m?h:shzm;mmil

(iii) ;Eﬂz—mﬁﬁ,‘mmdaﬁmmgeéa‘t
<70 Fiaw s waeAl @ fag v @ & AfE

s Tt stva o & fag |
v) ey afufrad, 1961 F R 1191 3940 (5)
§ fafifee adwi § ¥ frdt o @ afes w9 @
azfrd & et o safy & fag Puifedt s
Faftr Q = Prdvell 1 Frer (VRO g e
R S w9 A T R W M EEE
Sfivys & sEwn) § P sum S SR
e frao af @ def o3 ol @ 3o
it vt sy B fag =T +m |
v) %aﬁﬂ'mﬂﬁmﬁmmﬁmﬂ
Hriaw, = § T SR Afber W T 2,
o T R T S ol wifa @ fag € e
A8 wrmE % fom sTeeT wete @ W @8 |
(vi) TR SRR, 1961 # FErk B ITEY TR
sy Wi T Frafivmn S s faacof
wTge F |
wil) TS G R W IE fdw T siferd @
TmE T A e < ok 98 8w ® e
3 s v ® waemd T ¥ sk s
afufrew, 1961 F4 ur@ 13(3) ¥ faffie sEr
IFE R W AR TR § weuH ®
Ty a1 s Tt 8% we |
(ili)  STefrmeE o 10- (2390 F e WIS A
yr 115 sl e 9FEE 9 TR 3T
e - ferg oy = o |
@) O 143(3) % g S B A ST
g T w1
3. o = IR H vt TR & i SRR el @ 9
B Fad-wes P e T & W R g W e
ST S, 961 3w 10(238)(vi) B
o = firy fear T & wen o7 Pt yaber & Forg
i s A o fom e e A forfed #
fafafura ST T € a1 afafan wied s |
Sfeafan ot 1 frd Tl & SRR T B @
[ L 2113/3/,30. /Y. 20112
. B, TR T, T AR AR

INCOME-TAX DEPARTMENT
(OFFICE OF THE CHIEF COMMISSIONER OF
INCOME-TAX)
Madurai, the 21st June, 2012

Namc and Address of the Assessce
M/s Ananda Educational Trust,
Ananda Nagar,
Devakollai.
PAN : AABTA9789R
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ORDER UNDER SECTION 10(23C)(vi) OF THE
INCOME TAX ACT, 1961

8.0. 2787.— In excrcise of the powers, conferred
on me by virtue of sub-clause (vi) of clause (23C) of sec-
tion 10 of the Income Tax, 1961 read with Rule 2C of the IT
Rules, 1962, I, the Chief Commissioner of Income-tax,
Madurai hereby accord approval to M/s. Ananda
Educational Trust, Devakottai for the purpose of the said
section from the assessment year 2011-12 subject to con-
ditions, mentioned hereunder —

2 (a) the Trust shall conform to and comply with the
provisions of sub-clause (vi) of clause (23C) of
Section 10 of the Income Tax Act, 1961 read with
rule 2CA of the Income Tax Rules, 1962 and
subject to the condition that the assessee will
engage only in educational activities and that
too without any profit motive,

() the trust applies its income, or accumulates its
income for application, wholly and exclusively,
for the educational objects for which it is
established and application of its income must
be in accordance with Third Proviso to Section
10(23C)of the Act;

(©) the trust is non-religions, educational public
charitable trust running the above college for
purely education purposes and not having any
other object or profit motive.

(d) the trust will not invest or deposit its funds
(other than voluntary contributions received
and maintained in the form of jewellery, furniture,
etc.,) for any period during the previous years
relevant to the assessment years mentioned
above otherwise than in any one or more of the
forms or modes specified in sub-section (5) of
Section 11 of the IT Act, 1961;

(¢) this approval will not apply in relation to any
income being profits and gains of business,
unless the business is incidental to the
attainment of the objectives of the trust and
separate books of accounts are maintained in
respect of such business;

() the trust will regularly file its return of income
before the Income-tax authority in accordance
with the provisions of the Income tax Act, 1961;

(8) that in the event of its dissolution, its surplus
and assets will be given to an organization which
exists solely for similar purposes and not for
purposes of profit and no part of the same will go
directly to any of the beneficiaries of the

institution or anybody specified in Section 13(3)
of the Income Tax Act, 1961;

(h) the approval shall not apply in relation to
anonymous donations in terms of the fifteenth
proviso to Section 10(23C) rw.s. 115BBC of the
Act,

() the approval granted shall be subject to the
provisions of proviso to Section 143(3):

3. The approval shall be void if it is subsequently
found that it has been obtained by fraud or
misappropriation of fact. This approval is given only for
the purpose of Sec.10(23C)(vi) of the Income Tax Act,
1961 and not for any other purposes and the same is liable
to be withdrawn if it is subsequently found that the activi-
tics of the assessee are not genuine or if they are not
carried out in accordance with all or any of the conditions
subject to which it was approved.

[C. No. 2113/3/CC/MDU/TECH/2011-12}

D.K.DAS SHARMA,
Chief Commissioner of Income Tax

(wwratera eI T g )
SR, 30 I, 2012
|, 06/2012-13

W, 3, 2788 —FEH F9M, 1962 F Praw 2 i @
P WY TS AFF AfBEE, 1961 (1961 w1 4390) F
90 10 F @S (239) ¥ SU-um (vi) ® o0 W
UFRTR 1 FAT F W T TET STTH S, TAR TR
frfcor = 2011-12 w5 ot 2 foe whm s # e @
"R F9, . T, S, Tl e, AR B i
[T

2. o T afafa s fram, 1962 B Ffram 2 @i g @
WY IS SEE S, 1961 ¥ U 10 §  sv-ms
(238) F 3T-4A (vi) B TAUET & FTETFE

[T : TRIRTVSTSTISA 7 )/ARL/10( 238 )(vi ) 2012.- 132822 ]

S T, BT AEH AT

(OFFICE OF THE CHIEF COMMISSIONER OF
INCOME-TAX)

Jaipur, the 30th August, 2012
No. 06/2012-13

S. 0. 2788.— In exercise of the powers conferred
by sub-clause (vi) of clause (23C) of Section 10 of the
Income-Tax Act, 1961 (43 of 1961) read with rule 2CA of
the Income-tax Rules, 1962 the Chief Commissioner of In-
come-tax, Jaipur hereby approves “Managing Committee,
8.5.G Pareck College, Jaipur" for the purpose of said
Section from A. Y. 2011-12 and onwards.
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2. Provided that the society conforms to and com-
plies with the provisions of sub-Clause (vi) of clause (23C)
of Section 10 of the Income-tax Act, 1961 read with rule
2CA of the Income-tax Rules, 1962.

[No. CCTT/IPR/Add]. CTT(Hgrs ¥10(23C)viy2012-13/72822)
BRIJESH GUPTA, Chief Commissioner of Income tax
e g i wer dae
(e e Ry o frs)

¢ faeet, 20 5, 2012

=, an. 2789 —swdra fafrem fteg wfufmm,
1956 (1956 %1 102) 1 ¥R 11 F I9-91 (2) T I&A
wifFrEl 1 W TR g P TR A fafeen wieg
A Y T EgEN IR ST EY wem S |
ST ¥ TEER ¥ e ¥R % wRo Prafataa @R
#ﬁmmt,w:—

R I A -

(%) v Wt fafe awfar” i [T AR
Fem (2) 3 w9 4 Fifde] % s ¢ feret freafaes,
Tt & arrd i @ fog Ba w9 [EE
A =M (3) ® w9 ¥ faffe] e @ swi s
yfafe & <o wafim wfafie & i Fr=fafes 7 e
fm wmam, A —

2 3

*wrfer Hftah
(7% =4, 1997 ¥ Hg= &

foram o feen”
: w% wiLHR, Afswa Fia,
ferat, 7ea RBu # vk
ferg w1 @ forenf¥ral & waw A
forarsit favafaeea g0 &g
fRy WA R WA
fafwear awdm ¥t |

u+it & fau femuit .

. EIRHRR TEHE F TaH H 8 U [ Bl
Sy sty 5 a6l @ fag it fows s
geicauf i il

2, SU-TE (4) F SEARA F FTAR A=A AW
TG T AT FR W e B & ftemerey Hata
TR T § e e ' W W% 8

(€ g-12012/37/2012-09 (R-II))
sifn Fareht, e wfea

MINISTRY OF HEALTH AND FAMILY WELFARE
(Department of Health and Family Welfare)
New Delhi, the 20th June, 2012

S. 0. 2789.—Inexercise of the powers conferred
by sub-section (2) of the Section 11 of the Indian Medical
Council Act, 1956 (102 of 1956), the Central

Government, after consulting the Medical Council of India,
hereby makes the following further amendments in the
First Schedule to the said Act, due to change of
nomenclature of the qualification namely.—

In the said Schedule -

(a) against "Jiwaji University, Gwalior” under the
heading 'Recognised Medical Qualification' [hereinafter
referred to as column (2) ], after the last entry and entry

relating thereto under the heading 'Abbreviation for
Registration' [hereinafier referred to as column (3)], the

following shall be inserted, namely:—

2 3

“Diploma in Obstetrics -D.G.O.

& Gynaecology™ (This shail be a' recognised
medical qualification when
granted by Jiwaji University
in respeot of students being

trained at GR. Medical

College, Gwalior, Madhya
Pradesh on or after 1997.

Notetoall :

1. The recognition so granted to a Postgraduate
Course shall be for a maximum period of 5 years, upon
which it shall have to be renewed.

2. Failure to seek timely renewal of recognition as
required in sub-clause-(4) shall invariably result in
stoppage of admissions to the concerned Postgraduate
Course.

[No. U.-12012/37/20 12-ME(P-ID)]
ANITA TRIPATHI, Under Secy.

e Jftags waed
78 faeedt, 6 famag, 2012

W, 3. 2790.—FTFR T (Srfugs syfesima
# Sxwet) afufem, 1971 (1971 1 40) FY W 3 T
W@ wfREl #1 YA IR g, PR WER TREN SR
W favafamer  (SHUHY), FieHRT 9 S TEEE
frwE (Traa) @R gy, ot Wy favesha wegeErd
) 390 fufrm 3 3iyg @ smiuay, Hieewar R g
frfa T T B we | ge afuw e w5
2, o v afuer 3% sfufEe ® U @ 3% e
Foqe Sty = < wfwE) @ i sl T
Fae w1 Freaa S | 39 Ffw T o9 § W
ST # WA F Ak | e o

[forfea € w -14011/20/2012-T0 &}
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MINISTRY OF SHIPPING
New Dethi, the 6th September, 2012

S. 0. 2790.—In exercise of the powers conferred
by Section 3 of the Public Premises (Eviction of
Unauthorised Occupants) Act, 1971 (40 of 1971), the
Central Government hereby appoints Shri C.A. Biswajit
Bhattacharyya, Assistant Director (MS) & Finance-in-
Charge, Indian Maritime University (IMU)-Kolkata
Campus as Estate Officer in respect of public, premises
controlled by IMU Kolkata Campus for the purpose of the
said Act, and the said officer shall exercise the powers
conferred, and perform the duties imposed, on Estate
Officer by or under the said Act. The said appointment
shall come into effect from the date of publication of this

Notification in the Official Gazette.
[F. No. ST-14011/20/2012-MT)]
KANCHAN BALA HAMZA, Under Secy

s 3T Qe Harera
7 faeett, 7 v, 2012
., 2791 — i Rraw sfubem, 1947 (1947
1 14) Y YR 17 F JTOO § B39 TR TR 9R
it ¥ gEud ® T Pl ok T s @
dra argay A ffde shuifir faar & =9 W siefe
Hfyarto, VR & Y9r (WeY Ted 6/2000) F v
w2, St A5 TEHER F 07-08-2012 F I gow o |
[ TF-12012/01/2008- FES (st-1)]
v o5, &% sifusm
MINISTRY OF LABOUR AND EMPLOYMENT
New Delhi, the 7th August, 2012

S. 0.2791.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref No. 6/2009)
of the Industrial Tribunal Jodhpur as shown in the
Annexure, in the industrial dispute between the
management of Jaipur Thar Gramin Bank, and their
workmen, received by the Central Government on
07-08B-2012.

[No. L-12012/01/2008-IR (B-)]
RAMESH SINGH, Desk Officer
I
airehivs famg sfttor wd s =rarer,
AT |
drordrT st -t ue.anT, i,
AN GH, i forarg (@) d@n -6
T 2009
it srervrRAR iR 93 st wvatene o Sh
Framdt +fi- 169, TR, SR |
. et

T
I % e AR, WA 9R T §F 56, TER WE
Ari, W whW, S |
2. % form AR, S 9r ueie FF 900/751, I
s, SR |
. Fefoy
suftafa .—

(1) wreff & wfafafy-- ot five wieen . . .sufem |
(2) srareftre < yfafafy gt e s@fem. | safeer |
arfufirofy
i : 15-11-2011

1. YRd WER & F9 A9 § AT Afrg=1 wwis
T, 12012/01/2008-3R.5 (&, 1) T faesit fiw

9-1-2009 % gW1 1= faak sfufig g w0 =raem =
W forar mn # -

“Whether the action of the management of Jaipur
Thar Gramin Bank in terminating the services of
Shri Sharwan Kumar Joshi 8/0 Shri Rameshwar Lal
Joshi w.e.f. December, 2006 is legal and justified 7 If
not, to what relief he is entitled to 7

2. ol % HR A-13 7 g Ieere a2 i v
I A 1-12-2001 *1 G619 FEiEa SR F S
TIUE AT GEA-1 | FR P FER F W R/ g
o T | wedt Y S & yem A F 2690 799 wies aw
T o wver a9 qfe #2730 w9d d99 fgm
T (Wi A W T A s sed -1 @
Z g f&n S e | et weidet FR e a1 | 98 R
T B SR F A /T HR A T Faid, SR B
TR F * g weff =) fKiw 23-11-2006 FY S maw |
el BRI FR YR FE B 979" W 77 T WE w0
R % TR T e oy # gr e F wror T
IAFT VG 7T F 3 | WA 3 77 R sevw fewm e
9R Sifer MY % F WA ST R o d6 §
Wi e

3. WiHf 7 9% oo R € T swat st dem
# oy TR @ € | SeR wel ©: vl o s e
widf ) W guw FE B @ el g 7 s
faarg srfufram =t um 25-1% #Y viem 7@ #1 & | e 3
7% Seoi@ T € Tor ¢ Pofal o g srfuffte foar ma @
fr Syl % W w19 T 9o =ifw 39 g [ a3y
% & w0 wr SR ) el 3 7% seoa few €
el Her § S8 99 9 guw #T S6E vie fea €
I HEAT H A7 F FTHW AR Weew F a0w 8
e € ool 3 3w SR W Tw Wb w5t @ e sd g
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A 1 frga e o a9 3o Han PR T 9 6. Weff 3 A Hin-va F e fed T A B
7 A 30 37 A+ e e | e § @d # W9-11 W@ e o wef Ry

4. st 3 T wegeR o 9 oo fan & fo et
F Frgfam doprelie o ssfer mHo S F g S )
w T w W R | st} 9w seere e R e

it aed 78 § i faneht ¥ B e ¥ I

BRI SR IR WeE GeR/ETA/AReR TR 5/86 Pl
30 ITRA 1986 = g1 Sifbemfeal #t safFma s4um 8 FR
1 g A 1 | 79 R B ITER o vl w6
w1 A o T o I A TESER Se St
AEA STeT T F @i 2 | UE e S &6
PAF WEva SAEH g TR 91 J @ w5 s )
foan i ¢ aun % B Pl @ aga dahm s
T mias SR W% 4 wra S | i
HIER et IRffoal § 0) awa Ao dai s
N =T 9 | Frfvg oA st | et 3 9
Ieora fra # e w9 g el ¥ = sifvfal =i
e 1 i o | 38 g s o e dw
EwE ¥F IR 9% @ wiey O el T Wt
0204 FeiTs a1iier 8, 2004 = SITER FEAF 1-4-2004 ¥ 91
sfafas T dF % HwEw IO IR SR A
T W AR T T A | ST 3 3 3w H IR
o & fi it =Y Prgim Tt ¥ oo &3 d | weoff )
fooeht ¥F % g TR ST SafRTE Maw # R W
AR AIF F T W T@ T @ AT A 5 AT
ww ¥ R v on | wiedf fareet FF A i weiw
w | S Prfra faaelt 3% gro T 91 T | faelt S
B Wt & w9 A9 g ¥ e w0 et @5
foredt s F ¥ ufefy <ot T gf ol e Pt S B
U R 7w | el wen e dw @ e v qw
TR 1 i Ty wenfva e gem | wedf & faueht
frai & wea Pvifte e & orqER 9 fesdt | W
w4 78 fown A | wedf faweft FF = wowR o w0 o
wiet Y weit Y wR g o @ fan T wm ek A
& et 3 frqedt % F wum FieE, AR E S dag
Edl

5. sraretor % 7 Seora frm # fF woff w1 Prfe

farqeit F gro TF w7 | v wRw S B | yuw R
o w1 w1 v d A e 1w B A R ey go
forett & & Tan T o siv SER g S9 TaA fea
st o | st ¥ g0 FaE SeAw F) A g # fag
et # Chypre fem s @ | gt sheife freg
stfufEm #1 4/ 2 (T8) % T80 FHER H1 R § T8
s ¢ | froeft S 3 s faag sifutrem 5w
25-U% oA 1= frdlt aum w1 Seesa T fea g
39 AR R Ayt 3 welf # wi-vw #® fRw w0
T WA #t |

ot iR @ Shrodtar F1 T | vk A o vaE T
et 1, Frafer feoqo wai-2, yeror v wevi-3 wmm
weul-10, v weei-11, A-g w1E-12 F Y9 W
HEM T | AW w AR 9 &t W famww @
-1 W fRa T | dleeg-1 @ i famwud
whraden #) T | e W WHeR -1, W
weei-2, Ragelt sy wewi-3 aw sfefoln 6 vi
W4 T 9N T WEY HE > o

7. WEH SWE-UH TN T | VA H AR e
T | e R Ivee ey o fafy % witer F v
frend fir TR #

8. Wt ¥ s win-v3 o 7% Sedw fra  fis 3R
STt A B B S, AR 9T T S ER
F fw 1-12-2001 § fiw 23-11-2006 7% 96 @
o wE | wredt wt faeay A § 39 9 @ quw e
T | AT A ¥ qeE W H-99 § WYW ¥ e w9
R sredimr T fRa § | Tl WS e B ANR
e ae v g # fr et 3 R 1-12-2001 @
R 2006 7% saefl 9% & 6T FHiER, R B
519 YO T FR B T G | T R I e
F ANR W HFR ® W P w1 fag dua qw d e
st el 3 7% w9 # fF aw s ¥ w1 et a
st d 7% A ¢ e frat ¥ @ TEee 6
¥ 0 9 RO eI THT/ETARER T 5/86
fgar® 30 ITE@ 1986 wenm  WitUwm @Rl
wEsrgeiEtg/02/04 feiw il 8, 2004 B vy
et ¥ B AfywiE w3 wroat ot S awh § sk
%R F FaH B fag 7w sfvwd Sl wwEgEr e
ST e e T G § 0 S A YA
W FfyFR g safsa w9 ¥ fea wmn § 3w ww
THRor ug Sfird ¥ ¥ @ X E €)W AR W
Frarifror 1 7% W & s Wl 3% @ wEE T e
areio ¥ @ o FrEfe, SR S & Bww
wafrTa A =eE & | i w1 9% e € wef
% Prafr Gt vor % Tt shem A F 9 o
7 IS AT F PRAF IE B GR A safRem o
% faran wwen o | FWdl % 1R sfued T PE@ W AN
1 e @ € 1 et S 1 9 7§ R TR
Wit w1 dae srwell S R T e s an ) el w5 we
Iofeufy st ¥ gro e ot st ot 1 Wt svonedf &% B
I R T or aen Wt &5t swneff a6 F R oy e
T Ft A @t | swredtvor #1 gE wern # o weff W
srarit &% gro T fEm T o @ awe dw ® e
frat 9 srfa feddt afra = o T fean |
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s W Porgm wiafafy stseffror =1 3% o @ € Ff weff
o s Fw & wey wiwR 7 FreE @ w9 Ty
=i w1 & | wodt s frog sifafrm w5 vw 2(T@) %
waur ® srln wHwR w o F e s d o\
sl W Pagr wiafaf iy <t @ s @ e O
Jffs ¥ T vao W S g sfufae st um
25-UF & wrerwr o ¥R & | fagr ot stnedf A
AT T 7] F e W um fafess $=id The Employersin
relation to Punjab National Bank V. Ghulam Dastagir Lab1.C.
1978 Page 519 Wiga e | WHTE =maers 3 39 fafus
Fein & e gl Wt e € .-
“Area manager of nationalised bank given personal
allowance by bank to enable him to employ personal
driver of his own-Jeep which the driver wasto drive,
its petrol and oil requirements and maintenance, all
fell within the financial responsibility of the bank-
Absence of material however, to make out that the
driver was employed by the bank was under its
direction and control, was paid his salary by the bank
and otherwise was included in the army of employees
in the establishment of the bank-No evidence to show
circumvention of any statute-Held that the
conclusion that the driver was employed by the bank
was erroneous.”

9. 35 ] @ Pl fagr whaffyr weft = =9 o
w2 5 Wit 1 S st ¥ gR0 Ry s e ) weff
st &% =1 W AR S o | wefi F el & g
drm snfz w1 g few wwn o sl et dw
Hin-g% F it @ o |y Y TR T 0w w0 6w
Tw st ¥ § w WO W FH few d 0 few
whfife medt =1 3 sl W ween # i el amef
w1 FHER § st 7w eife frag afufom # a2
(T®) B s=vin wwR 3t Svft F o 2 | fagr wffaiy
Wit 1 7% ot W # T sl &% ehita e @t e
® o W TR w99 A oW wEuE 9t
et 2 3R 7 SRR o T FY ol A s €
fagr Ry wieff o 7% o 2 fir st % 3 TS
#% 79 ¥ g0 S R wem TS AR TR
5/86 fEi® 30 ST 1986 WRWL-1 wen ufies wed
iRl s RT/02/04 i il 8, 2004 % 118 IR
# 3z ¢ fr Wi g weff R wRE w o fafuw
stk | afaa fFa o | 98 it st faddt & qen
sl ¥ g e = fa fafs afea oo dan @
Yo FE1 SRR SR Wrew #t aiv F s € ) fagA
wfafafy wreff 3 s W ol A g H o fafus el
Ishwar Singh Vs. R.S.E.B. & others Rajasthan Law Weekly
2002(1) Page-1 Wega fean # 1 wira =marerd A v fafus
it A fre Rl wRrafca fear € o

“Industrial Disputes Act, 1947, Sec. 2-S-Termination
of Services. Whether the orderly appointed to
discharge domestic work of an officer at home is
workman within meaning of Section 2(s). Held-
Engagement of any person for rendering services at
the residence of other employees of the industry
under the terms and conditions of whose employment
sought, services of helping staff has to be made
available at the residence of offices, is an employment
in relation to discharging the work incidential to main
industry-Functional nexus between them.
Appointment by the authority authorised, under the
order dated 6-1-79 establish relationship of emplayer
and employee between the Board and petitioner-
Petitioner is workman within the meaning of
Section 2(s).”

10. ¥ I TR W TAEGT W ITCR WA #
e ¥ fram fran oo S9a fafus geval =1 W s
fara | Wt 3 st afrden F a8 seiw Ra e dw @
SR 3 AR au A F w6 TR @
oft | 38 ¥ 7 GO o TS 9 g T W | R B
T G @ I TE | TE ZHA R FA FL W 9| TR
1 | 40 whrwa wirad 409 afs o) & 1 50 T AR
I T A fred 4 | SEA e WERg $i ME B: we
3ot | vES W%, s, A § W, ang fe vy T
R AR ForgT F e T o | 9% WY T A of
R IEw T % O @ W qE I T o
THH AN-gF WA H IR o | IWE el At
ot 1w Sin-gF ¥ R 4 | s ® el FEeyn)
e, faaan § whredw § seotw fem € iR owd
s 90 F safRTa geT o1 | JaTia e S o
o5 3T < o | S AR A Em | w e W
3w ) wE Tarn ¢ fF S ® wR I JF e
Fm o | T8 TR A w1 # E wR S g w1 Ee
Yore = T A w8 | w ueh Y o R s
weEi-1 aar v wwyi-2 ¥w @ o fed gu ¥ | W w3
7% it Ieor@ fean & 6 TaEe waEl-3 SR wEEi- 10
T ¥ B VN & T I 5l 9 ) w3
w0 ¢ FF whre 399 oay g0 fm s @1 | faww
o & gro steaer =) e e o | 59 Wit 3w d
i iN-9% Ta-10 R & & a1 TR % fag A
F ot ot | AR w1 g qw wiv-aF R Ty T

3

11. B9 S T W TARG R ITGH WiEd &
ofeden o fa=w e on S9a fafus il & i s
e | gl 7 T4  foh gR T faerd W T R
e | TEr g fagr wfafsfy stomed gy s faftes
Tezia | whrafea fagia T wne faemmdE @ o |
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70wy § ey v ¥ ) Tt we frarnde W e

ITETE WS A 7% w WAifor § i sl ¥ 3 ¥
wrifes &5 3 o W R R ¥ gu ol R R
# Waum o od § | v e it Wew-1 #
st grfta v, Sug B ¥6 | AT W P
o ¥ # | v ¥ # afved af e T
I F wer B g s sfres v F v R R
W a3 TEiE ¥ SRR SRR A s @ v § )
i = Tt wEaE @ awmia st wem- 13 st 3
A A T v B fag AT TR @ AgER s
AT AEE F T W @ | g A vl N Fh
=i e @ freger 3o 2§ am W o W
v soredt da @ wrar e # ¢ Wl gere w3
T wee- 10 R e | R ot et e e vk
$ fr s Wew-1 % S § T SRR TS
el 2t srevoragAR i A e e et 3 o et e @
s ST Q 78 F v i | e A aweff ¥
T s %) v ae o ufen i T fear | s
froft wevi-2 @ o v Prad W e o ¥ i 0w
in-a% wed-12 Wil g A A R e v d
i wreff sToneft ¥ 9 e = s § S ww WO SR
0 ¥ T ) - won et |

12, ATt o e et # i weff % amef d |

3 A E B 9% W PR T | e W9
e T & 0 welf w1 3 WE R w9 o & ) fed
it Shear & aga P T | Wi Wt w3 9
it Pram ® ar=nta stomedi ¥ gro Tt T | et H
S 0 5 gra = = w7 T e o el w5
suftafy o soneft dw A o el wwt § ) @ T
TRfeafr T A R w0 R T w T A
wreff e st e FER g P % e i
o W ¥ ) o7 we eRReREl W aREEE R
w3 ® vram U 7a F Tg qeq wafvw ¢ wn # e
sroeft s 3 wreff = et 2006 ® B A guw PR

13. wEg # IxH Wi ® fagA vy 3 KAl
14-11-2011 ® TF WHN-I7 B A T Ww, 70
srqefadl v W ¥ | vt wi gt WPy st )
forerand T | oTwd A ARCY TS RGO ER0 | W R
el g | P wRiPef sl o g e P o
7 it ro Il o T § e el A @ R dw
it ¥ ¢ 1 e sl #% % 9% efeR fra @ e
TR TR ¥ w1 9w e 1 Prar sfPy
1 9% 0% ¢ i s ¥% 3 W@ R | gH 3 wiRm
Wﬁmmmﬁﬁmmﬁmﬁmﬁi
=% ot s Yo werif e fra § ) g Ry
wiedi w1 7 7% & fis it it vq 9Re B w=wfa @ W

22le i - 2

#Q W afwwd ¢ 1 Pem it s a e w d
P T8 aieer weft W @y W g # ) w i
=T el TR & S i 1-7-2007 H SRR
o 2 w1 FE @ 4 | wff w v et
2006 Ao A quE A .

14, T Ja0 O W TR W IWRE We
sy ¥ fran e T IR SRS W W ser

fEm 1 an w § 1 ol K @ i &5 3 Reis

1-7-2007- % 576 T Sk 1 39 SRR =R Wl
forgit feai 1-10-2006 7% 15 o | R Y T
Sy e € 9 W w0 fea § = 9 s e
A TR fra# ) v IR § SR W R

% o s GRaeR-11 § aftwr 35 39 saflewm e

% ot 37w W fem man # farei fAiw 1-10-2006
T giw 4 A A AfnT 15 76§ W sefe o PR
e w9 B e # 1 7 ot wt § fin el 3 st
5 % i 1-12-2001 3 Pz 2006 76 v o J ==
sy 7% v W Foran 8, A 7w ot w aem § e it
et 1-7-2007 %t SR e % w9 v W
= @ | W w5 v e ® g W Rm o
3w wRey 3 iR e W aw] v o s Rl
1-7-2007 ) HRIW & | W 1o v 7 70 d s
sTnefi ¥ w1 oo A # | sl W ae s
AR frois w3 1 el T R T F s ¥
zra PraR 4 e T | WIR wae o 78 s
Prafirftaror %t § | Tt Reafy ¥ v W IR A R
e wieft = W a2 w6 Rty F Wt ¥ rfg d
e a6t ¥ R # s el s ¥ @ Ty W
W Y S ST W L i st ¥ 5w W ww
w7E 7 svafy F wEEvreE fraR wt o
g

15. ava: 7% sAfuffow P wm § fr .-

(1) e SR el e sreft ur T de
% e T aon i # T e g

(2) et sravrwR et @ st d gra P
2006 ¥ a1 @ Jum TEF A T | S Wl A ST
e F w afrh T # )

(3) weft, sTreft ¥% B v, ¥ @ i @
ftea Wem HOCL/POS/ 01/07-08 FEAiF 27-06-2007 %
srtn sl ¥ ® TR SR WRE B EEN & am
samft 4% # 9% v fra o # e ae Tl 5@ 3w
ST 1 SR S B R G W 1 Sl T 3 SeA-TE

. wmﬂir'{eimﬁmmwm»ﬁmﬁmmmh

16. 7@ Sfufoi F TR 9K WER ® 99
warera, 7 freeh i dfwa fam o o
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17. % stfyufnig R g fofras w@m st s
fetiF 15-11-2011 il P& <AwE | FTENER F I
e T

T, A AR, =i
¢ fieeft 7 37, 2012

WA, 2792 — i faawr sifufm, 1947 (1947
N 14) YA 17 B ATRW H, L wWER e =
TR T, YT % Yauas F Hag e oK 3T
FHER ® dh, sqEy ¥ fife siefi faar § F3
TR I sfvwysm =aeE, SR § 9ER
(v wrefemid e demv131/94) ® TR w2,
N R TR A 07-08-2012 F T4 TR T |

[E. T-40011/06/1993 - 3R (T) ]

5 R, S SRR
New Delhi, the 7th August, 2012

S.0. 2792.-—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Goverament hereby publishes the award (Ref. No. CGIT/
LC/R/131/94) of the Central Government Industrial
Tribunal-cum-Labour Court, Jabalpur as shown in the
Annexure, in the Industrial dispute between the Chief
Post Master General, Bhopal and their workman, which

was received by the Central Government on 07-08-2012.

[No. L-40011/06/1993-IR (DU)]
SURENDRA KUMAR, Section Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIALTRIBUNAL-CUM -LABOUR COURT,
JABALPUR
No. CGIT/LC/R/131/94
Presiding Officer ; Shri Mohd. Shakir Hasan
Shri Narayan, '
$/o Shri Lahumji Kamble,
Type-11/84, P& T Colony,
Bhadbhada Road,
Bhopal
Shri Devi Das,
S/o Shri Ganpat Rac Karnake,
NID Sector 204,
Hut No. 609, Govindpura,
Bhopal .. - Workman
Versus
Chief Post Master General,
MP Circle, Dak Bhawan.
Hoshangabad Road,
Bhopal
AWARD

Passed on this 29th day of June, 2012

1. The Government of India, Ministry of Labour vide
its Notification No. L-40011/6/93-IR (DU) dated 11-8-%4

.. .Management

has referred the following dispute for adjudication by this
tribunal .—

“Whether the action of the management of the Chief
Post Master General, MP Circle, Bhopal and Sr. Supdt. of
Post Offices, Bhopal Division in terminating the services
of Shri Narayan, S/o Shri Lahanuji Kamble w.e.f. 1-12-91
and Shri Devidas S/o Shri Ganpatraoc Karnake we.f.
20-6-90 is justified? If not, what relief the concerned
workmen are entitled to?”

2. The case of the workman, in short, is that Shri
Narayan and Shri Devidas were working in the Ravi
Shanker Post Office, Bhopal w.e.f. 1-9-1983 on full time as
casual workers and worked more than 240 days. Their
services were terminated abruptly w.e.f. 1-12-1991 and
20-6-1990 respectively. It is stated that no show-cause
notice was given nor any retrenchment compensation was
paid, nor any disciplinary enquiry was conducted. It is
stated that they had acquired temporary status as per letter
No. 4595/87-SPB-1 dated 12-4-1991 issued by the union of
India. It is stated that by order dated 13-3-1987 the casual
labours were regularized to whom they had taken names
who were Juniors to these two workmen. It is stated that
the action of the management was not justified and was in
violation of the pro:ision of Section 25-F of the Industrial
Disputes Act, 1947 { In short the Act, 1947). It is submitted
that the workmen be reinstated with back wages and all
other consequential benefits.

3. The management appeared and filed Written
Statement to contest the reference. The case of the
management, interalia, is that the workmen were employed
by the Post Master of the concerned Post Office against
leave arrangements with clear and specific conditions that
the workmen would not be entitled for regular appointment.
The service of the- workmen were taken as and when
required and not on a continuous basis w.e.f. 1-9-1983 to
1-12-1991. The workmen were contingent employees and
had never worked for 240 days in any year preceding the
date in issue. A seniority list is maintained of the contingent
employees in order to obtain services. The services of the
workmen were taken for specific period and automatically
it came to an end on expiry of the period. They were not
said to be retrenched employee. It is stated that on the
basis of above grounds, the reference be answered in
favour of the management.

4. On the basis of the pleadings of the parties, the
following issues are framed—

L Whether the action of the management in
terminating the services of the workmen is justified?

- II. To what relief the workmen are entitled?
5. Issue No. 1

According to the workmen, Shri Narayan and Shri
Devi Das were engaged in the Ravishanker Post office,
Bhopal from 1-9-1983 and worked continuously tili
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1-12-1991 and 20-5-90 respectively whea they were
abruptly terminated from services whereas the management
says that they were engaged against leave arrangement
with clear and specific conditions and had not engaged
continuously as claimed. It is also stated that to obtain
the services of contingent employees for Group D post 2
seniority list was maintained as per gradation list of
agents.

6. Now the evidence is to be examined as to whether
the action of the management is justified in terminating
these workmen. Five witnesses are examined in the case
by the workmen. Shri Devi Das is the workman himself.
He has supported in his evidence that he was working in
the said post office w..f. 1-9-93 continuously and worked
till 20~6-90 when his service was terminated without show-
cause notice and without payment of retrenchment
compensation nor any disciplinary proceeding was
initiated. He has stated in cross-examination that he was
engaged on daily wages and worked till 20-6-90. He has
further stated that he had not left the service himself. There
is no suggestion that he was engaged against leave
vacancy for a fixed period and it was automatically ended
after the said leave. There is nothing in his evidence to
disbelieve this witness rather it is established that he was
on daily wages and worked continuously till 20-6-90.

7. Another workman Shri Narayan is also examined
in the case. He has also supported his case. He has stated
that he was working w.e.f. 1-9-1983 and worked
continuousty till 1-12-1991 when he was terminated without

notice and without payment of retrenchment

compensation. In cross-examination, he has stated that
he was daily wages employee. He has denied that he was
engaged against any leave vacancy and he had himself
left the job. His evidence has also fully corroborated the
evidence of Shri Devi Das. His evidence also establishes
that they worked more than 240 days for a period of one
year during twelve calendar months preceding the date of
their termination under the provision of Section 25 B(2) of
the Act, 1947. He has also supported this fact in his
evidence that no notice before termination nor any
compensation was paid as has been required under Section
25-F of the Act, 1947.

8. Another witness Shri Jugal Kishore was Postman.
He has stated that Narayan was working from 1983 for
eight years against leave vacancy when regular postman
was on lcave. He has stated that he had seen that he got
continuous engagement. Another witness Parmod
Ambade was also postman. He has stated that
Shri Narayan was working from 1983 to 87 on the leave
vacancy. Those time many posts were vacant. He was
getting engagement almost everyday. The last witness
Shri Kashi Ram has stated that Devi Das was working as
“Mali” from 86 10 90 continuously on all the days of the
week. He was getting wages from PM.G Office. The
evidence of these witnesses shows that they were working

oonﬁnuously.TWowmweshavcmppmtdthefactthat
the workman Shri Narayan was engaged against leave
vacancy but continuously all the days and number of posts
ofpostnmnweremeAdmittedlyﬂwymengaged
on casual basis. This itself shows that they were not
Mﬁcmmithmmwymmm
continuously for a period of onc year during twelve
calendar months prior to the date of termination under the
provision of Section 25B(2) of the Act, 1947. Thus the
compliance of Section 25-F of the Act, 1947 was required

9. On the other hand the managoment has also
adduced oral evidence. The mamagesment has failed to
prod:uoeanymﬂmm-ﬁem&g
of the management is clear that there is seaiority list of
these contingent cmployees for Growp D posts but the
management bas net filod the suid semiority list for the
reason best known to the management. 1 is clear that
adverse inference is to be drawn that shoy were senior (0
vacant posts. The workman has filod cepy of the office
order dated 13-3-87 (Paper No. 45) 1o shew theat other casual
workers were appoimied by the managecacnt.

10. Now let us cxamine the oral cvidence adduced
bythemanagement.mmhmmnﬁmd
Suryawanshi was working as pestns. e hes stated that
the workmen were appointed againgt Jeave arrangemenis
by the Sub Post master Nagar Fest Offioc with clear and
specific conditions that thoy wenld net be entitled to
regular appointment. In absemoe of the decument, it is
difficult fo rely on the conditions as has been stated by
the witness. Moreower these is 50 reference to determine
as to whether the woskmon wese omtitied for regular
ammmhmmmm
that the department put the affidavit bofose him and he
signedomit.'!'hiswshomthﬂmmwion-in-chief
is not his statement. He does not know as to whether the
workmen were doing work or not. This witness is not a

11. Another management witness Shri Surendra
Pratap uikey was working as sub Postmaster. His evidence
in examination-in-chief is replica of the evidence of Shri
Harishankar Suryawanshi. This shows that his evidence
was prepared by the management and was simply signed
by the witness. However in cross-cxamination he has
stated that he was at Ravishanker Wagar Sub Post Officc

_ from 1985 to June, 1988 and that time the workman Shri

Narain was working in the said Sub Post Office. He has
further stated that the attendance register of Skri Narain
was mainiained and kept and the payment of wages was
made on that basis. He has fuither stated that he was
being engaged from Monday to Saturday. The said
attendance register is not produced by the management
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and no explanation is given as to why it was not produced

in the case which was the most important piece of

documentary evidence to show the number of days of
work done by the workmen. His evidence further shows
that the workman worked continuously on all the working
days. In-absence of the attendance register, it is evident
that the contention of the workmen that they worked from
1-9-1993 till termination appears to be more probable.

12. Another management witness Shri Gunwanta
was also working as Postman. His examination-in-chicfis
also replica of other above two witnesses. This is clear

 that it was prepared by the management. It also appears
that it is a misose of the process of law whereby it is

 permitted to file affidavit of the evidence of the witnesses.
In cross-examination he has stated that the affidavit was
prepared by the officers and he cant say as to what is in
the affidavit. He has stated that he came in Feb 1987 inthe
said Post Office and the workman Shri Narayan was
working there.

13. The last management witness Shri Uttam Rao
Dongre was Sub Post Master in the said post office from
June 1988 o February 1993 . His examination-in-chief is
also replica of other management witnesses. In cross-
examination at para-5 he has stated that the workman Shri
Narayan worked from 1988 to 1991 in the said Post Office.
This shows that he is competent to say the period of work
done by the workman as he was posted there. He has
further stated that Sub Post Master was empowered to
engage such outside worker for work on exigency. He has
further stated that there was no service conditions for
such engagement. He has stated that the attendance was
maintained of the outsider worker on the leave arrangement
register and the said register can only show that how many
days the workman has worked. The management has
withheld the said register nor any explanation is given for
non-production of the document in Court for just decision
of the case. The management is admittedly custodian of
the record and withholding of documentary evidence is to
be taken adversely against the management. This clearly

" shows that the story of the workmen appears to be
probable that both the workmen were in continuous
employment of the management till termination. This
witness has also admitted at para-9 that no notice nor any
compensation was paid to the workmen. This clearly shows
that there was violation of Section 25-F of the Act, 1947
when the workmen were considered to be in employment
continuously for a period of one year during the period of
twelve calendar months preceding the date of reference to
be calculated for the purpose. This issuc is decided in
favour of the workmen and against the management.

14. Issue No. 11

Before deciding the relief, it is necessary as to
whether the workmen are entitled to back wages. There is
no pleading in the statement of claim that they are not
gainfully employed after termination. There is also no
evidence on behalf of the workmen on the above point. In

absence pleading and evidence of not in gainful
employment, the workmen are not entitled to any back
wages. However on the basis of discussion made above,
itis clear that the action of the management is not justified
in terminating them without complying the provision of
Section 25-F of the Act, 1947, Thus the management is
directed to reinstate them within two months from the date
of award. Accordingly the reference is answered.

15. In the above circumstances of the case, the award
is passed with cost of Rs. 10,000 (Rupees Ten Thousand
only) to be paid by the management.

16. Let the copies of the award be sent to the
Government of India, Ministry of Labour & Employment
as per rules. .

MOHD. SHAKIR HASAN, Presiding Officer

=4 faeell 7 3, 2012
WA, 2793—. S fam afufem, 1947 (1947
F 14) F U 17 B TR0 |, BT TER efwm
ferdae HIw, a1 B VeuET @ ag P s T
FER & 4, orEy 4 P siifts faar § 9=
TR ST AR, TR S I (R wem @,
A R d./46/2004) F FEIVR FE B, At B
HER T 07-08-2012 T W< 31 o1 |

[d. TA-40012/197/2003-FHsR (31) ]

TR AR, I3uM SEw
New Delhi, the 7th August, 2012

§.0. 2793.—In pursuance of Section 17 of the

Industrial Disputes Act, 1947 (14 of 1947), the Central

Government hereby publishes the Award (Ref. No. CGIT/

NGP/46/2004) of the Central Government Industrial

Tribunal-cum-Labour Court, Nagpur as shown in the

Annexure, in the Industrial Dispute between The Telecom

District Manager, Bhandara & others and their workman,

which was received by the Central Government on
07-08-2012,

[ No. L~40012/197/2003-IR (DU)}
SURENDRA KUMAR, Section Officer
ANNEXURE
BEFORE SHRI J. P. CHAND, PRESIDING
OFFICER, CGIT-CUM-LABOUR COURT,NAGPUR
Case No. CGIT/NGP/46/2004 Date : 13-07-2012
Party No. 1(a) The Telecom District Manager,
Deptt. of Telecommunication,
Telephones Exchange Building,
Bhandara-441904.
1(b) : The Chief General Manager,
Maharashtra Telecom Circle,
8th Floor, Fountain Tel,
Building, Phase-11
Mumbai-400001.
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Versus
Shri Rajpal Dasrath Sahare
R/o. Shrimgat.NearBudha\ﬁhar,
Gondia, Maharashtra
AWARD
(Dated : 13th July, 2012) _
Inexercisecfthepowersconfcmdbyclause(d)
sub-section (1) and sub-section 2(A) of Section 10 of
Industrial Disputes Act, 1947 (14 of 1947) (“the Act” in
short), the Central Government has referred the industrial
dispute between the employers, in relation to the

PartyNo. 2:

managemntofTeleoomandtheirworkman. Shri Rajpal

Sahare, for adjudication, as per letter No. L-40012/ 197/
2003-IR (DU) dated 01-04-2004, with the following
schedule - —

«Whether the action of the management of

M/s. BSNL, Bhandara Telecom Division, Bhandara

in terminating the services of She Rajpal Dasrath

Sahare, Casual Motor Driver, w.e.f 20-07-2002

without complying with the provisions of the ID

Act is justified? If not, to what relief the workman

concerned is entitled?”

2. On receipt of the reference, the parties were
noticed to file their respective statement of claim and
written statement and accordingly, the workman, shri
Rajpal Sahare, (*the workman” in short), filed the statement
of claim and the management of Department of Telecom,
(“Party No. I” in short) filed its written statement, |

The case of the workman as presented in the
statement of claim is that he was working as a Casual
Motor Driver from 05-05-1997 in Bhandara District and
appointment orders were issued in his favour and payment
of wages was being made to him according to the

Rules and he was also being given the weckly
off days, but on 20-07-2002, he was retrenched from
services by Shri Om Prakash Agrawal, SDE Phone, Gondia.
Theﬁmhercaseoftheworknmisthathcwas-appointed
by the D.E. (Admn.), Bhandara as a casual motor driver as
per order dated 01-09-1997 w.e.f, 05-09-1997 on vehicle no.
MH -35- D-33 and payment was being made to him on
ACG-17 form, as per the order of Shri AK. Mohabe and
the DET (Admn.), Bhandara again rencwed the order vide
order dated 09-11-1998 and payment was made to himon
ACG-17 form and DET, Gondia recommended for the
renewal of his posting from time to time and in the said
manner, he continued without any break in service from
05-05-1997 to 20-07-2002 and during the said period, he
received orders of continuation in service and payments

from TOM and on 26-04-2007, he was transferred to the

office of SDE, Phones, Lakhandur and accordingly he
joinedatLakhandurandthe SDE, Lakhandur accepted his
joining report, which clearly shows that he was treated as
a regular motor driver department and he was driving the
vehicle no. MH-35-D-60 of the SDE Lakhandur and
enjoying all the facilities of regular employee and he was

again transferred from Lakhandur to Gondia and joined
his duty on 23-11-2001 and started driving vehicle no.
MH-35-D-60 and the SDE, Gondia reminded the department
for regularisation of his services vide letter no. Q/RDS/
MD/2002-03 dated 23-04-2002, in which, it was clearly
mcnﬁonedthalhehasbeenengngedsimealongﬁmc
andhisreqneltletlerwasalsofawmﬂedforreg:larimtim
dhissuviwsasMotorDﬂverandinwnerm.V-llvehW
99.2000 dated 29-10-1999, the D.E. had stated about his
worltingasaverygoodnmtordriverandtolmvebeen
completed353daysasacamalmotordriverwithwtbmk
and also issmdanexperienoeoe:ﬁﬁcateinthalrespect
andheusedtobringmaterialsfromvariwsplacesasper
orders,inthcvehicleandhzhasoopiesdvaﬁmsmeipts
and bills of fuel, signed by him and counter signed by D.E.
andSDEandhewasreoeivinghispaymemsthrbugh
sanctioned memo of TDM on ACG-17 form and he was
maintaining the logbooksofthevehicleshowingthathe
was continuously working without any break since
05-05-97 and the log books were counter signed by the
oﬁ'loerofttheleoomdepartmcntandhisnamcwasalso
included in the muster roll of the regular employees and
therearealsoutherproofstoshowthathehadmrked
mgulaﬂywitho\nanybmkﬁomos-os-l%’l 1020-07-2002
and though vide order dated 29-01-1999 his engagement
as a motor driver alongwith that of one Shri Ramu T.
Raghonewasappmvedforthcperiodﬁ'omzs-m-l999to
19-07-1999, he continued to work thereafier also, without
mybreakandpaﬁym.ldidmtpayhimthesalaryfonhe
monduof]ulyandAugust,ZOOO,anddimetedhixﬁtotake
the salary for those two months from the contractor, but
herefusedforthesameandhebadmadeanapplicationm
the General Manager, Headquarters, Office of the Chief

" General Manager, Telephones, Maharashtra Telecom

Circle, Mumbai and the SDE, Gonglia sent his report vide
letter dated 03-08-2001 to the Dy. General Manager by
giving false information about his engagement and
mentioned that he was engaged on 05-05-1997 purely on
temporary basis on daily wages for 120 days and he was
discontinued from 01-09-1997 and he was again engaged
from 01-12-1998 to 01-01-1999 and from 25-01-1999 to
08-07-1999 and for July and August, 2000, he was engaged
by the contractor, but at no point of time, he was engaged
byanylabouroonu'aaorandonlytoget rid of his claim of
regularisation as a departmental driver, such false
information were submitted and from the attendance.
register, it can be found that he worked continuously from
05-05-1997 to 27-07-2000 and from the logbook, it can be
found that he worked continuously from 30-04-1997 to
29.04-2002 with the Telecom department and on

' 22.07-2002, when he went to the office to perform duty,

the SDE, Gondia gave him a letter informing him about
reuenchmemofhisservicesonthegroundofhavingno
work of a driver in the office and took the keys and papers
of the vehicle 0. MH-35-D-60 from him and while issuing
the order of retrenchment, the party no. 1 did not follow
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the provisions of the Act and though Shri Ramu Raghorte
was_ junior to him, he was kept in service by the party
no. | and at the time of his retrenchment, no retrenchment
compensation was paid to him and no notice was also
served on him and as such, the termination of his services
is illegal and the party no. 1 adopted unfair labour practice
and as he continuously worked for long five years, even
though he was appointed as a casual motor driver, he was
entifled to get regularisation in setvice. The workman has
prayed for his reinstatement in service with continuity
and 'back wages seniority does not arise as the workman
was engaged on daily wages basis.

3. The party no. I in their written statement have
pleaded that the workman was engaged as a casual motor,
driver on 05-05-1997 only for 120 days on purely casual
basis as per the deparimental rules and he was not
appainted as a casual motor driver and the D.E. (Admn.),
Bhandara did not renew the order but issued separate
order without linking to previous order for engagement
as casual motor driver for 60 days from 01-11-1998 on
purely temporary and daily wages basis and in the said
ordet, it was clearly mentioned that the said engagement
was liable to be discontinued at any time without
assigning any reason and as the workman was a Casual
Motar driver, there was no question of his transfer to
SDE, Phones, Lakhandur and the Recruitment Rules for
regular Motor drivers are separate, which are governed
by the BSNL Corporate Office and the claim of the
workman that he was working at Lakhandur and was
availing the facilities of regular employee and was again
transferred to Gondia, where he joined his duty on
23-11-2001 is not true and in absence of the alleged
transfer orders, adverse inference should be drawn
against the workman and as because the SDE, Gondia
requasted the DEP, Gondia regarding regularisation of
drivers, the same cannot be construed that the workman
was made regular and the workman was engaged as a
casual motor driver for 120 days from 05-05-1997 to
31-08-1997, for 60 days from 01-11-1998 to 31-12-1998 and
for the period from 25-01-1999 to 18-07-1999 by three
separate orders, which cannot be linked together,
entitling the workman to claim regularization and except
the said three orders, no other order issued by them to
the workman and the workman cannot base his claim on
internal correspondence of the officers of the department
and he has not filed any certificate to the effect that he
had worked for 353 days as casual motor driver without
any break, though he has alleged to have it and for
operative and maintenance of Telecom network,
temporary advances are granted to the Field Officers by
the District Office for incurring petty and contingent
expenses for smooth working of telephones exchanges
and the amount of expenditure of such contingent is
submitted in the prescribed pro-forma ACE-2, which is
the expenditure of casual motor driver for a short period,
which has no relevancy to the case of the workman and

logbook has 1o be maintained for history sheet of vehicle
for its record and the TDM Bhandara approved to engage
the workman as a casual motor driver on purely
temporary and daily wages basis with clear instruction
that his engagement would be discontinued at any time
without assigning any reason and to discontinue the
services of the workman after expiry of the perniod,
without waiting for the order from the office and there
was no question of continuing the workman and wages
was paid for the said period to the workman on ACG-17,
$o question of payment through contractor does not arise
and no false report was submitted to CGMT,
Maharashtra Circle, Mumbai and in the said letter, the
real position was given and no letter of retrenchment
was issued and as the engagement of the workman
was on casual basis; there was no question of
following the formalities and the workman is not
entitied to reinstatement or any other relief. It is also
pleaded by the party no. 1 that the cadre of motor
driver is Civil Class III (Gr. ‘C’) and the recruitment
rules for the motor drivers’ governed by BSNL and out
the vacancies, 50% recruitment is direct and the rest
50% is by promotion from regular group ‘C’ and ‘DY’ staff
having minimum 3 years of regular service and at present
there is no question of regularisation of the workman and
the question of seniority does not arise as the workman
was engaged on daily wages basis.

4. Besides placing reliance on documentary evidence,
the workman has examined himself as a witness. The
workman has reiterated the facts mentioned in the
statement of claim, in his examination-in-chief, which is on
affidavit. However, in the cross-examination, the workman
has stated that except the salary, he was not getting other
facilities granted to regular employees and the DET, Gondia
had recommended for regularisation of his services, but
he cannot say if any reply was received regarding
regularisation of his services and he was not getting his
salary by signing acquaintance roll and he was signing
the muster roll and he has filed the documents in support
of his claim of working continuously from 05.05.1997 10
20.07.2002 and he does not know the nature of the
appointment of Ramu Raghorte and Ramu was working at
Bhandara.

5. One Vijay Kurmar Meshram, a Divisional Enginecer
{Admn.) has been examined as a witness on behalf of the
party no.l. This witness has also reiterated the facts
mentioned in the written statement, in his examination-in-
chief, which is on affidavit. In his cross-examination, the
witness has stated that the workman was appointed as
casual driver on jeep no. MH -35- D-0033 and he was paid
under ACG-1 7 and a loghook is given alongwith the vehicle
and the regular driver uses to sign the logbook himself
and in case of appointment of driver on casual basis, the
Controlling Officer is required, to sign the same and he
has not verified the documents filed by the workman and
the logbook and the Xerox copies of the attendance register
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are having the signatures of the drivers including the
workman.

6. At the time of argument, it was submitted by
the learned advocate for the workman that the workman
was appointed as a casnal motor driver on 05-05-1997
in Bhandara Telecom District and worked continnousty
till 20-07-2002, under the SDE, Gondia and Lakhandur and
on 20-07-2002, his services were terminated without
compliance of the mandatory provisions of Section 25-F
of the Act and as such, his termination was illegal and
the workman is entitled to reinstatement in service with
continuity and full back wages.

In support of the contentions, the learned advocate
for the workiman placed reliance on the decisions reported
in 2010 (5) Mh. LJ-244 (Anoop Sharma Vs. Executive
Engnieer), 2011 I CLR -461 (Devinder Singh Vs. Municipal
Council, Senaur) and 2010 (T) SCALE - 613 (Harjinder Singh
V/s. Punjab State Warehousing Corporation).

7. Per contra, it was submitted by the learned
advocate for the management that the workman was
engaged as casual motor driver on purely casual and
temporary basis for the period from 05-05-1997 to
31-08-1997,01-11-1998 10 31-12-1998 and 25-01-1999t0
18-07-1999 by separate orders and there was clear
instruction that his engagement would be discontinued at
any time without assigning any reason and for the period
of engagement of the workman, payment was made to him
on ACG-17 and the workman did not w2k continuously
from 05-05-1997 to 20-07-2002 and no letter of retrenchment
was cver issued to the workman and as the workman was
engaged as a casual motor driver for stipulatedthperiod,
question of compliance of the provisions of Section 25-F
of the Act does not arise.

8. Perused the record including the pleadings of the
partics and the evidence, both oral and documentary
adduced by the partics. After taking into consideration
the materials on record and the submissions made by the
learned advocates for the parties, it is found that the
workman was engaged by the party no.l as a casual
temporary motor driver on daily wages basis on
05-05-1997 and his engagement was not as a regular driver
or in accordance with the Rules of recruitment of
partyno.l.

9, In this case, the workman has claimed that he had
worked continuously from 05-05-1997 to 20-07-2002 and
his services were terminated on 20-07-2002 and that before
the termination of his services, neither any notice was
given to him nor retrenchment compensation was paid to
him and as such, the termination of his services is illegal.
The claim has been denied by the party no. 1. According
to party no.1, the workman was only engaged from
05-05-1997 to 31-08-1997, 01-11-1998 t0 31-12-1998 and
25-01-1999 to 18-07-1999 by three separate orders and he
did not work continuousty from 05-05-1997 {0 20-07-2002.

10. It is well settled by the Hon'ble Apex Courtina
number of decisions that service of 240 days in a period of
twelve calendar months is equal not only to service for a
year, but is to be deemed continuous service even if
interrupted and therefore, though Section 25-F speaks of
continuous service for not less than one year under the
employer, both conditions are fulfilled if the workman
actually worked for 240 days during a period of 12 calendar
months and it is not necessary to read the definition of
continuous service into Section 25-B, because the fiction
converts service of 240 days a period of 12 calendar months
into continuous service for onc complete year. It is also
well settled by the Hon’ble Apex Cburt that the initial
burden to prove 240 days’ continuous service is on the
workman and the workman has to show that infact he had
worked for 240 days during a period of twelve calendar
months preceding the date with reference to which
calculation is to be made.

So, keeping in view the settled principles as
mentioned above and the principles enunciated by the
Hon "ble Apex Court in the decision cited by the learned
advocate for the workman, now, it is to be found out as to
whether the workman has been able to discharge the
burden to prove that in fact he had worked for 240 days in
the preceding 12 calendar months of 20-07-2002.

11. Besides his own oral evidence on affidavit, the
workman has filed the copies of the representations made -
by him for his reinstatement in service, order of
retrenchment, ACG-17 forms showing payment of wages
to him, engagement orders, sanction order for his
engagement and payment of wages, attendance register
and log book of the vehicle, which he was driving. The
workman has mentioned about such documents in detail
in the statement of claim and in his evidence on affidavit.
The party no. 1 in the written statement has not pleaded
that the documents produced by the workman are not
genuine documents. The witness examined by the party
No. I has also not denied the genuineness of the said
documents. Rather, in the cross-examination, the witness
for the party no.1 has admitted that the Xerox copies of
the attendance register show the signature of the drivers
including the workman. The claim of the party no.1 is that
the documents cannot be considered, as the same have
not been attested. When the party no.1 has not disputed
the genvineness of the documents filed by the workman,
there is no force in the contention that as because the
same have not been attested, the same cannot be
considered. Hence, the documents filed by the workman

-are to be considered to arrive at the right conclusions in

respect of the claims made by the parties.

The document “GAD I BIBAD”, which is in Hindi
shows that the workman was stopped from working as a
casual motor driver from 20-07-2002, due to joining of one
Shri Pande, a regular driver of the department on
20-07-2002 and the vehicle }41-35-D-60 and the keys and
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documents of the said vehicle were taken from the
workman. The document dated 16-04-2001 having the seal
and signature of SDE Lakhandur shows that the
workman’s joined at Lakhandur on 16-04-2001 and his
joining report was accepted by the SDE, Lakhandur.
The letter dated 23-04-2002 of SDE, Phones, Gondia to the
DE, Phones-I1, Gondia is in regard to the regularisation of
the workman, where in it had been mentioned that the
workman has been engaged since long. The copies of
ACG-17, the attendance register and copies of log books
of vehicles MH-35- D-33 and MH-35- D-60 and other
documents clearty prove that the workman worked for 240
days preceding the 12 calendar months of 20-07-2002 and
that he worked continuously from 05-07-1997 to
20-07-2002. It is also found from the evidence on record
that the party no.1 has not come up with clean hands.

Admittedly, neither one months notice nor one
month’s pay in lieu of notice mor retrenchment
compensation was paid to the workman, before the
termination of his services. So the termination of the
services of the workman amounts retrenchment. Due to
non-compliance of the mandatory provisions of Section
15-F of the Act before termination of the services of the
workman, the termination is held to be illegal.

12. Now, the question remains for consideration is
as to for what relief or reliefs the workman is entitled to.
It is clear from the record that the workman was initially
engaged as a casual motor driver on daily wages by party
no. | in 1997. His engagement continued for about five
year up to 20-07-2002, The claim of the party no. i that at
present, there is ho recruitment of motor driver and vehicles
are hired alongwith driver by way of tender has not been
challenged or disputed by the workman. So far back wages
is concerned, it is well settled by the Hon’ble Apex Court
in a number of decisions that to claim back wages, it is
necessary for the workman to plead and prove that he is
not in gainful employment since the date of the termination.
In this case, the workman has neither pleaded nor proved
that he was not in gainfu} employment since the date of
his termination. Rather, in his cross-examination, he has
admitted that he is maintaining his family by working as a
labourer. Hence, the workman is not entitled to back wages.

Taking into consideration that about 15 years back,
the workman was engaged as a daily wager motor driver
and he contimued for about five years as such and all
other facts and circumstances of the case as mentioned
above, It appears to me that the relief of reinstatement of
the workman will not be justified and instead monetary
compensation will meet the ends of justice. In my
considered opinion, the compensation of Rs. 75,000 in
lieu of reinstatement shall be appropriate, just and
equitable, Hence, it is ordered :—

ORDER

The action of the management of M/s. BSNL,
Bhandara Telecom Division, Bhandara in terminating the
services of Sh. Rajpal Dasrath Sahare, Casual Motor

Driver, we.f. 20-07-2002 without complying with the

provision of the ID Act is unjustified. The workman is

entitled for monetary corpensation of Rs.75, 000 in lieu
of reinstatement. He is not entitled for any other relief.

The party no.l is directed to pay the compensation

of Rs. 75,000 to the workman within one month from the
date of Publication of the award in the official gazette.

1. P CHAND, Presiding Officer

¢ faeeht, 7 9T, 2012
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~—New Delhi, the 7th August, 2012

8. 0. 2794.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947, (14 of 1947) the Central
Government hereby publishes the Award (Ref. No. CGIT/
LC/R/191/91) of the Central Government Industrial Tribunal-
cum-Labour Court, Jabalpur as shown in the Annexure,
in the Industrial Dispute between the Deputy Chief
Engineer, Western Railway, Ratlam and their workman,
which was received by the Central Government on 7-8-
2012

[No. L41011/13/1991-IR (DU)]
SURENDRA KUMAR, Section Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOURCOURT,
JABALPUR

No. CGIT/LC/R/191/91
Presiding Officer : Shri Mohd. Shakir Hasan

Shri Laxmi Narayan Solanki, Rajiv Kumar,

Ramesh Chander, Prakash Chander,

Ram Shankar, Chhaganlal, Phool Singh & Goverdhan Singh
Manohar Hotel Ki Gali, Station Road, Ratlam

Versus

Deputy Chief Engineer,

(Survey & Construction),

Western Railway, Ratlam Division,
Dobatti, Ratlam

....Management
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AWARD
Passed on this 2nd day of July, 2012

1. The Government of India, Ministry of Labour vide
its Notification No. L- 41011/13/91-IR (DU) dated 21-10-91
has referred the following dispute for adjudication by this
tribunal:— '

“Whether the action of the management of Dy. Chief
Engineer (Survey and Construction), Western
Railway, Ratlam in terminating the services of $/Shri
Laxmi MNarayan Solanki, Rajeev Kumar, Ramesh
Chander, Prakash Chander, Ram Shankar, Chhagan
Lal, Phoct Singh and Govardhan Prasad is justifed.
If non, to what relief the concerned workman are
entitled?””

2. The case of the workman, in short, is that the
workman were appointed as casual labour after verifying
al} required documents and requisite conditions in the year
1986 under the Inspector of Works (Construction), Ratlam
Division of Western Railway and worked without any break
till 1988 when they were terminated on different dates by
Dy. Chicf Engineer (Survey & Construction). They were
entiticd (o be declared as temporary workers and were
entilled for all benefits of payment and other facilities
which were admissble to the employees who attained the
temporary status on completion of 120/180 days of
continuous service as per policy decision of the Railway
Board. It is stated that their services were terminated on
false allegations that their service cards were found as
bogus cards. It is stated that no impartial enquiry was
conducted before terminating the workmen. Some nominat
and sham enquiry was conducted at the back of the
workmen. No chargesheet was ever issued. Simply letter
of explanation were issued to the workmen and the same
had been properly and correctly replied and the allegation
was denied. The enquiry should be held under Raitway
Servants (D &A) Rules, 1968 before terminating the
workimen as they had acquired the status of temporary
Railway employees on continuous two years services. It
is stated that the termination of the services of the workmen
are arbitrary, unjust and discriminatory and violative of
natural justice. It is also stated that the management in
terminating the services of the workmen had violated the
provision of the Industrial Dispute Act, 1947 (in short the
Act, 1947) as they were workmen and were retrenched
employees. On the basis of the above grounds, it is
submitted that the workmen be reinstated with full back
wages.

3. The management also appeared and filed reply
(Written Statement) to contest the reference. The case of
the management, interlia, is that the applicants/workmen
were engaged as casual labour by 1.0. W(C) Ratlam on the
basis of service cards but at the time of granting temporary
status, their cards were examined by the verifying officer
who advised that none of these card holders had worked

2 ¢ - 2R

with them and the cards submiited by the applicants were
false and bogus and not issued by the Competent
Authority. In these circumstances, the scrvice of these
applicants were terminated as per rules and procedure.
The provision of Railway Servants (Discipline and Appeal)
1968 is not applicable to these applicant and they were
also not entitled to the benefits -of temporary status as
they got appointment by producing false and bogus cards.
The action taken by the Raiiway Authority was just and
proper and no detailed enquiry was needed to such persons
who obtained services by submitting false cards and false
representation. It is stated that they carnot be treated
as workmen as their engagement was not proper and valid,
It is submitted that the applicants are not entitled to any
relief,

4. On the basis of the pleadings of the parties, the
following issues are framed-

1. Whether the action of the management in
terminating the services of S/Shri Laxmi
Narayan Solanki, Rajeev Kumar, Ramesh
Chander, Prakash Chander, Ram Shanker,
Chhagan Lai, Phoot Singh and Govardhan
Prasad is justified?

. To what relief these workmen are entitled?
5. Issue No. 1

Before discussing the issues, it is proper to
enumerate the facts admitted by both the parties-

1. These workmen were engaged in the year 1986
as casual labour by .O.W(C), Ratlam on the
basis of Old Service Cards alleged to have
been issued to them.

2. They worked till July, August 1988 about two
years in the service of the management.

3. They were terminated thereafter on the
charges of obtaining employment on fake and
bogus cards produced by them which was a
stigma on the character of the workmen.

4. No enguiry was held to prove the charges by
the management against the workmen by
giving opportunities to defend themselves.

6. Now the important point for consideration is as to
whether the casual labour cards of workmen were fake
and bogus on the basis of which the services of the
workmen were terminated by the management. It is clear
that the management has asserted that the casual labour
cards were fake and bogus. As such the burden is on the
management that these cards were found bogus and fake
as such the action of the management in terminating their
services is justified. Not let us examine the evidence of the
management at the first instance. The management has
examined only one witness to prove his case. Shri Rajesh
Dixit is working as Deputy Chief Engineer (Survey and
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Construction), Deptt. Western Railway, Ratlam. He has
stated at para-13 that he is deposing on the basis of record
and he had no personal knowledge. He has further stated
at Para 22 that the enquiry of fake cards was not done
under his supervision. This itself shows that he had not
examined the said cards himself or participated in the
enquiry of fake cards to say that these workmen were
working on fake casual service cards. The management
has not filed and proved any document in the reference
proceeding on the basis of which this witness claims to
have deposed. He has stated at para-19 that these workmen
had deposited the service cards at the time of second
appointment. He had admitted the periods of work done
by these workmen from 1986 to 1988. He has stated at
Para-24 that the cards were not verified and at Para-25, he
has stated that no departmental proceeding was
conducted against them. Thus it is clear from the evidence
of the sole management witness that there is not proof to
establish that the casual service cards submitted by the
workmen were fake and bogus. His evidence establishes
that the management had terminated these workmen
without coming to the definite conclusion that the casual
service.cards were fake and bogus.

7. Itis not out of place to say that the management
has not filed and proved any document in the case to
establish that these cards were ever verified and were
found fake and bogus. The learned counsel for the
management submitted that the original documents were
stolen away from the possession of lawyer in the year
1998. It is surprising as to why it was not filed alongwith
the Written Statement in 1992. The explanation is not
acceptable. The management has also failed to examine

any such witness who is said to have issued such cards

at the relevant time or verified the same. The management
has also failed to explain the reason as to why those
witnesses have not been examined in the case who are
alleged to have issued those cards to the illiterate labourers
and were competent witnesses. The witness examined by
the management appears to be not competent to prove
‘that the service cards submitted by the workmen were
fake and bogus. Practically there is no evidence 10 prove
that the cards were fake and bogus.

8. It is also clear from the evidence discussed above
that the termination of these workmen were on the basis
of charg~s of obtaining employment on fake cards.
Admittedly no proceeding was conducted by the
management against the workmen 1o give an opportunity
to defend themselves. This also shows that there is a
violation of natural justice.

9. The learned counsel for the management argued
that the Railway Servants (Discipline and Appeal) Rules
1968 is not applicable. The learned counsel for the
management referred Rules 3(1)(C) of the said Rules 1968
wherein it is clear that the said Rules 1968 shall not apply
to casual employment. The learned counsel for the

management has also relied a decision ceported in 1995
Supp. (4) SCC page 101, Union of India Vrs. M. Bhaskaran
wherein the Hon'ble Apex Court held—

“The respondents have admittedly snatched
employment in Railway service, may be of a casual
nature, by relying upon forged or bogus casual
labourer service cards. The unauthenticity of the
service cards on the basis of which they got
employment is clearly established on record of the
departmental enquiry held against the employees
concerned. Consequently, it has to be held that the
respondents were guilty of misrepresentation and
fraud perpetrated on the appellant-employer while
getting employed in railway service and had
snatched such employment which would not have
been made available to them if they were nor armed
with such bogus and forged labourer service cards,
Once the fraud of the respondents in getting such
employment was detected, the respondents were
proceeded against in departmental enquiries and
were called upon to have their say and thereafter
have been removed from service. Such orders of
removal would amount to recalling of fraudulently
obtained erroneous appointment orders which were
avoided by the employer-appellant afier following
the due procedure of law and complying with the
principles of natural justice. Therefore, ecven
independenly of Rule 3(1) (i) and (iii) of the Rules,
such fraudulently obtained appointment orders could
be legitimately treated as voidable at the option of
the employer and could be recalled by the employer
and in such cases merely because the respondent
employecs have continued in service for a number
of years on the basis of such fraudulenty obtained
employment orders cannot create any equity in their
favour or any estoppels against the employer.”

This ruling is not applicable in this case because
firstly i1 is not established by the management that service
cards were fake and bogus and secondly no departmental
enquiry was held for complying the principles of natural
Justice.

10. On the other hand, the workmen are also
examined in the case. They have also supported their casc.
The workman Laxmi Narayan has stated in his evidence at
part-16 that he had worked for two months at Bharatpur in
the year 1981 under PWI. He had produced the service
card of his work. He has denied that he had given bogus
card. Another workman Shri Ram Shankar has also
corroboraied other workmen, He has stated that at Para 135
that beforc 1986 he had worked from 1-5-81 1o 10-7-81 a1
Bharatpur. He has supported this fact that only those
waorkers were re-cmployed in the year 1986 who had worked
earlier. He has further stated at para-12 that he had
submitted his card in the office of IOW, Ratlam after
courntersign. His evidence also shows that he had worked
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with the management prior to 1986. He has further stated
that he had not received any notice from the Railway.
Admittedly no proceeding was conducted by the
management against them. Another workman Shri Ramesh
Chandra has also supported and corroborated other
workmen in his evidence. He has also stated at part-14
that he had worked from 21-3-84 to 15-5-84 under PWI at
Piplod. He has also stated that Gowardhan Prasad and
Rajiv Kumar had also worked at Piplod and the cards were
prepared of their work by Shri Devra, PWI and LTI was
taken on the register. He has further stated that from
23-9-85 to 20~11-85 he had worked at Ratlam under C.t. C.1
(R.E.) The management has not examined any PWI of the
relevant period of the relevant place to contradict the
version of the workman. He has further stated at para 17
that the service cards were returned to the management
after counter signature from Shri Arun Kumar, PW.L He
has denied that the service card was fake and bogus. There
in nothing in his evidence to disbelive this workman
specially because the management has failed to adduce
any relevant document and competent witness who had
done verification of the cards of the workmen.

11. Another workmen Shri Phool Singh has also
supported his case. He has also supported in his evidence
at para-14 that he worked at Dahlod in the year 1982-83 for
2 to 3 months under P.W.1. Dahlod. He has stated that his
L.T.I was taken on the register at the time of casual work.
The management has failed to produce those register of
the said period. It appears that no explanation is also given

for non-production of any document to show that they

had not worked at the said place. He has also supported
this fact at para-16 that he had submitted his service card
after proper counter signature of Asstt. Engineer,Dahlod.
There is not documentary evidence in rebuttal, nor the
management has examined any competent witness to
contradict the verison of the workman. Another workman
Shri Chagan Lal has also corroborated other witnesses.
He has stated at para-11 that he had worked two to two
and half months in the year 1981 at Bharatpur under PWL
He has further stated that he had submitted his service
card to the management after due countersignature from
Asstt. Engineer, Bharatpur. the management has failed to
examine any such witness to impeach the credit of the
witness. There is no reason to disbelieve his evidence in
absence of the relevant documents and competent
witnesses of the management. Another workman Shri
Gowardhan Prasad has also supported the case. He has
also stated that he worked prior to 1986 at Piplod. His
evidence also shows that he had deposited the service
card after counter signature. Thus the evidence of the
workman shows that they had worked earlier and the
service cards were issued to them and the same were
deposited to the management after countersign.

12. The workmen have also filed documents which
are admitted by the management. Exhibit W/2 to W/9 are

the termination letters of the workmen. These documents
are filed to show that the workmen had filed their service
cards to the management and they had been terminated
by the management on the allegation of fake service cards
but the management had not filed any verification reports
that those cards were fake nor examined competent
witnesses who were alleged to have verfied the service
cards nor they had examined any those witnesses under
whom the workman had alleged to work during those
period. This also shows that these workmen were
terminated on the basis of charges of submitting fake cards
but no departmental enquiry was conducted for complying
with the principles of natural justice and there was no
basis of final conclusion that the cards were fake. Exhibit
W/1 is the copy of judgement passed in number of O.A/T A
caseson 16-2-1987 by the Hon’ble Central Administrative
Tribunal, Ahmadabad Bench wherein the casual labours
were reinstated. This is filed to show that those workmen
were terminated without complying the provisions of
Section 25-F of the Industrial dispute Act, 1947 and no
ocompensation was paid to them. But the termination of these
workmen is on the basis of obtaining employment on alleged
fake cards. Considering the entire evidence adduced in the
case, it is clear it is not established that the service cards
submitted by tie workman were fake and bogus and they
had not been terminated afier complying the principle of
natural justice. This issue is decided against the management
and in favour of the workmen.

13. Issue No. 11

On the basis of the discussion made above, it is
clear that the action of the management is not justified in
terminating the services of the workmen. The workmen
Shri Prakash Chandra died on 12-2-2001 during the
pendency of the reference proceeding and his legal heirs
have been substituted in his place. Accordingly the
management is directed to reinstate the workmen with full
back wages. The management is further directed to pay
the back wages to the legal heirs of the deceased workman
Shri Prakash Chandra till the date of death within two
months from the receipt of award. The reference is
accordingly answered.

14, In the result, the award is passed without any
order to costs.

15. Let the copies of the award be sent to the
Government of India, Ministry of Labour & Employment
as per rules.

MOHD. SHAKIR HASAN, Presiding Officer
% froelt, 7 ST, 2012
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8. 0. 2795.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947, (14 of 1947) the Central
Government hereby publishes the Award (Ref. No. CGIT/
NGP/60/2001) of the Central Government Industrial
Tribunal-cum-Labour Court, Nagpur as shown in the
Annexure, in the Industrial Dispute between the The
Telecom District Manager, Bhandara and their workman,
which was received by the Central Government on
7-8-2012.

No. L-40012/147/2001-IR (DU)]
SURENDRAKUMAR, Section Officer
ANNEXURE

BEFORE J.F. CHAND, PRESIDING OFFICER,
CGIT-CUM-LABOUR COURT, NAGPUR

Case No. CGIT/NGP/60/2001 Date: 16-7-2012

Party No. 1 The Telecom District Manager,
Sanchar Nigam Limited, Sanchar
Bhavan Bhandara- 441 904 (MS)
Versus

Party No.2 Shri Narendra Jairam Khotele

R/o. At Awaritola (Gudama), PO:
Adasi Teh. & Distt. Gondia,
Maharashtra- 441 601

AWARD
(Dated: 16th July, 2012)

In exercise of the powers conferred by clause (d) of
sub-section (1) and sub-section 2(A) of Section 10 of
Industrial Disputes Act, 1947 (14 of 1947) (“‘the Act” in
short), the Central Government has referred the Industrial
dispute between the employers, in relation 1o the
management of theTelecom District Manager, Bhandara
and their workman, Shri Narendra Jairam Khotele, for
adjudication, as per letter No. L-40012/147/2001-IR (DU)
dated 30-8-2001, with the following schedule:—

““Whether the action of the management of Telecom
District Manager, Sanchar Nigam Limited, Bhandara
{Mah) in terminating the services of Shri Narendra
Jairam Khoteke w.e.f. 30-8-2000 is legal, proper &
Justified? If not, to what relief the said workman is
entitled?”

2. On receipt of the reference, the parties were noticed
to file their respective statement of claim and written

staicment and accordingly, the workman, Shii Narendra
Jairam Khotele, (“the workman” in short), filed the statement
of claim and the management of the Telecom Dist. Manager,
Bhandara, (“Party No. 1” in short) filed its written statement,

The case of the workman as projected in the
statement of claim is that he was a permanent workman of
Party No. 1 and he was appointed on daily wages on
1-2-1999 as a Labour and he was doing the maintenance
and repair of old cables under over all supervision of the
S.D.E. cables, Gondia and working under the immediate
supervision of cable jointers, who were permanent
employees of Party No. 1 and he was maintaining daily
work diary, which was regularly countes signed by the cable
jointer and his salary was being paid on ACG-17 form, after
verification of the same by the cable jointer and SDE, Gondia
and from 1-2-1999, he worked continuously and acquired
the status of permanent workman on completion of 240
days of service and the Party No. 1, terminated his
services high handedly on 30-8-2000, without and notice,
inutter disregard to the principles of natural justice and
violation of the provisions of section 25-F of the Act and
as such termination of his services was illegal and he
raised the Industrial dispute before the ALC (Central) II,
Nagpur and the Party No. 1 in its written comments filed
before the ALC, falsely alleged that he was not appointed
by it and he was appointed by the contractor, who was
doing the contract work of laying new cables at Gondia
and during the conciliation proceedings, the statement of
Shri M.N. Meshram, Sub-Divisional Officer, Telecom, on
behalf of the Party No. 1 was recorded by the ALC and in
his statement, Shri Meshram admitted that he was
engaged in his office and the work mentioned by him in.
the “daily work diary " was carried out by the department
and payment of wages to the labour was being made on
ACG-17 form, whencver the work was done by the labour,
which clearly show that he was engaged by Party No. 1
on daily wages and not by the contractor and during the
conciliation, the ALC directed the Party No. | to produce
the ACG-17 forms, but Party No. 1 failed to produce the
same and as the conciliation proceedings failed, failure
report was submitted to the Central Government by the
ALC and the Government has referred the Industrial dispute
to this Tribunal for adjudication.

The further case of the workman is that he had
requested the Party No. 1 and other higher authorites to
regularize his services, but his services were not regularize,
instead his services were terminated w.e.f. 30-8-2000 and
such termination was by way of victimization and the work,
which he was doing is of permanent nature and on the
application, submitted by him on 25-11-2000 to the Chief
General Manager. Shri S M, Elamkar and Shri D.G Nikhade.
both permanent cable jointers of Party No. 1 had certified
about his working in the office of S.D. O. Gondia and
pavment was being made to him on ACG-17 Form and he
had worked for 575 days, from 1-2-1999 to August, 2000,
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The workman has prayes o reinstate him in service
with continuity and full back wiges.

3. The Party No. 1 in its writien statement, by denying
the allegations made in the statement of claim has pleaded
inter alia that the workman was never in its employment
and as such, question of his termination does not arise
and in view of its expansion in maintenance work i.c.
underground cable laying and other maintenance work, as
per its policy, it had called for tenders from private
contractors and tender contracts were issued 1o respective
private contractors and one such contract of under-ground
cable laying was given to the contractor, *“*Atul
Engineering” and the said contractor had engaged casual
laboures from time to time, as per his requirement and the
workman is one such casual labour engaged by Atul
Engineering for executing the contract work awarded to
them and as a malter of fact, the workman and four other
labours were engaged by Atul Engineering and after
completion of work, it seems, Atul Engineering did not
engage the workman and the other labours and there was
no nexus of mastcr and servant relationship between it and
the workman and Atu! Engineering admitted the said fact
before the A.L.C. and he had been paid his wages as per
law (i}l the date of his disengagement. The further case of
the Party No. 1 is that it did not maintain any record with
respect Lo the employment of the workman, since he was
never in its employment and it had a policy decision not to
engage any casual labour and i1 had been duly registered
with the Assistant Labour Commissioner as a principle
employer and had obtained a license 1o that effect on
13-11-1990 and subsequently on 25-5-1999 and annual
returns in form XXV, in respect to the contractors engaged
by itis regualarly submitted to the ALC {Central) 11, Nagpur
and the ALC during his visit on 17-3-1990 and on
15-4-1999, under the provisions of contract Labour (R & A)
Act, found that no casual labour was engaged by it and
the work diary produced by thec workman was prepared by
him and the same has neither been certified nor signed by
any competent authority and the signatures on the said
work diary arc not by competent authority vested with
managerial and administrative powcr.

The further casc of the Party No. | is that the
workman was rever appointed by it on daily wages on the
post of labour and he is not a workman within the meaning
of the Act and the workman is not entitled to any relicf.

4. In the rejoinder, the workman has pleaded that the
alleged certificate issued by Atul Engincering, is a false
document and Atul Enginccring issucd the falsc certificate
in collusion with Parly No. 1 ’

5. In support of his claim, the workman has examined
himself as a wiltness, besides placing reliance of
documentary evidence. The examination-in-chief of the
workman is on affidavit. The workman in his evidence has
reiterated the facts mentioned in the statement of claim. In

his cross-cxamination, the workman has stated that no
appointment letter was issued from Telecom department in
his favour and he has submitted daily work diary which
has been signed by cable joinder D G Nikhare and he had
not receive any call for interview and he also did not receive
any letter from the employment exchange for the service.
He has denied the suggestion that he was engaged by the
contractor, Atul Enginecring for laying cable. He has also
admitted that he did not recevie any termination order.

6. One Deonath Motinath Manwatkar, SDE (Legal)
has been examined as a witness on behalf of the Party No. |
In his examination-in-chief, which is also on affidavit, he
has reiterated the facts mentioned in the written statement.
This witness has also proved the certificate of registration
obtained from the ALC, the license granted in favour of
Atul Engineering, particulars of the contractors engaged
by the party no. 1, list of workers worked for Atul
Engineering and letter dated 23-3-1999 of ALC Nagpur as
Exts. M-I to M-VII respectively. In his cross-examination,
this witness has stated that he cannot say if the petitioner
was working from February 1999 to August 2000 and Mr.
Elamkar and Shri D.G Nikhare was supervising as cable
Jjointers and the document annexure-1 bears the signatures
of Mr. Elamkar and Shri D.G Nikhare and annexure-1 is the
copy of the application submitted by the petitioner to the
Chief General Manager, Telecom for regularisation and in
that application, the petitioner has mentioned the period of
his cngagement as February, 1999 to August, 2000 and Mr.
M.N. Meshram, SDO has given his statement before the
ALC. This witness has further admitted that the Telecom
department for the first time got registration certificate on
25-5-1999 and Ext, M-II1, the licence was granted to M/s.
Atu! Enginecring on 19-8-1999 and prior 10 19-8-1999, Mis.
Al Engineering was not given any contract by the
Telephone department. This witness has admitied that the
petitioner was engaged by the Telecom department prior
1o giving work 1o M/s. Atul Engineering and the inspection
made by the ALC on 17-3-1999 was prior to the engagement
of Atul Engincering as a contractor and Ext. M-V1 it has
been mentioned that 401 male and 12 female workers were
cmployed by the department directly on the date of
inspcction and no document has been filed by the
manageinent to show about the approval of M/s. Atul
Enginecring as a contrctor by Telecom District Manager,
Bhandara or that there was any agreement between Atul
Engincering and Telecom department regarding giving of
work order to Al Enginecring to supply labours and
accordingly Atul Engincering supplicd labours and
payment was made to Atul Engincering by the Telecom
department for the same.

7. At the time of argument, it was submitted by the
lcarncd advocaie for the workman that the workman was
appointed on daity wageson 1-2-1999 by partyno, 1 asa
labourer for doing the departmentai work of maintenance
and rcpair of old cables under SDE, cables, Gondia and the
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workman worked under the immediate supervision of the
cable jointers and over all supervision of the SDE, Gondia
and he was maintaining the daily work dairy, which was
counter signed by the cable jointers and wages was being
paid to the workman under ACG-17 form and on 30-9-2000,
the services of the workman was terminated, in violation of
the provisions of section 25-F of the Act and as such, the
order of termination is illegal and the workman was never
engaged by any contractor and from the evidence on record,
itis clear that to avoid its responsibility, Party No. 1 took a
false plea of engagement of the workman by the contractor
and Party No. 1 failed to produce the ACG-17 forms, inspite
of the direction of the ALC during conciliation and the
documents produced by the management have been
manufactured with collusion with M/s. Atul Engineering
and as the order termination of the services of the workman
is illegal, he is entitled for reinstatement in service with
continuity and full back wages.

8. Per contra, it was argued by the learned advocate
for the Party No. ! that the workman was ncver appointed
on daily wages basis on the post of labour by Party No. |
and as the workman was never inthe employment of Party
No. 1 the question of his termination does not arise at ai!
and Party No. 1 had issued contract to Atul Enginecring
for laying underground cable and the said contractor had
engaged the present workman and four other workers for
executing the contract work awarded to them and after
completion of the work, the workman was not engaged by
the said contracor any mor¢ and there was no master and
servant relationship between Party No. 1 and the workman
and from the evidence on record including the documents
filed by the Party No. 1, it is clear that the workman was
engaged by Atul Engineering and he was never appointcd
by Party No. | and as such, the workman is not entiiled to
any relief.

In support of the submission, the learned advocate
for the Party No. 1 placed reliance on the decisions reported
in (2008) 3 SCC-571 (Himmat Singh Vs. IC! India Lid.yand
AIR2001 S.C. 3527 (Steei Authority of India 1.td. Vs. National
union water front workers and others).

9. Inview of the stands taken by the parties, the first
point for consideration is as to whether the workman was
cngaged as a labour on daily wages by the Party No. 1 or
he was a contract labour as claimed by Party No. 1.

Perused the record including the pleadings of the
partics and evidence produced by them, both oral and
documentary. Admittedly, all the documents filed by the
Party No.1 regarding giving of contracts to Atul Engincering
relate to the year 1999. The witness examined on behalf of
the Party No. | has admitted the same. The workman has
claimed that he was maintaining the daily work diary and
the same was being counter signed by the cablc Jointers,
who were the permanent employee of the Party No. 1. Party
No. 1 in the written statement in para 18 has stated that the

wmkdiaryprodmedbythemﬂnnanwasprepmedby him
and the same was not certified or signed by any competent
authority. The said pleading shows that Party No. | has
not denied about the maintenance of the daily work diary
by the workmar and about counter signature of the same
by the cable jointers. It is clear fromt he daily work diary
and other evidence on record including the admission of
the witness of the Party No. 1 that the workman was
engaged by theTelecom department prior to the giving of
work to M/s. Atul Enginecring as a labour on daily wages
and he was not engaged by the contractor.

Itis clear from the evidence on record including the
daily work diary that thc workman had compieted 240 days
of work in the preceding 12 calendar months of the date of
his termination i.¢. 30-8-2000 and the termination of the
services of the workmian was done, without compliance of
mandatory provisions of section 25-F of the Act. So, the
termination of the services of the workman on 30-8-2000 is
tliegal.

10. The next question for consideration is as to what
relief or relicfs the workman is entitled to. Admittedly the
engagement of the workman was on daily wages basis.
Such engagement was not done in accordance with the
Recruitment Rules of Party No. 1. The engagment of the
workman was for the period from 1-2-1999 (0 30-8-2000 on
daily wages basis and such engagement was made about
12 yearsback. At this juncture, I think it apropos to mention
about the decision of the Hon’ble Apex Court in this regard,
as reported in 2010 (8) SCALE-583 (Incharge Officer
antoher Vs. Shankar Shetty). In the said deci sion, the
Hon’ble Apex Court have held that;-—

“It istrue that the earlier view of this court articulated
in many decisions reflected the legal position that if
the termination of an employee was found to be
illegal, the relief of reinstatement with full back wages
would ordinarily foltow. However, in recent past there
has been a shift in the legal position and in a long
line of cases, this court has consistently taken the
view that relief by way reinstatement with back
wages is not automatic and may be wholly
inappropriate in a given fact situation even though
the termination of an employee is in contravention
of the prescribed procedure, Compensation instead
of reinstatement has been held to meet the ends of
Justice”.

The Hon’ble Apex Court have further held that—

“Industrial Disputes Act 1947/Section 25F/Daily
wager/Termination of service in violation of section
25(F)/Award of monetary compensation in lieu of
reinstatement/Respondent was initially engaged as
daily wager by appellants in 1978/His engagement
continued for about 7 years intermittently up to
6-9-85/Respondent raised industrial dispute relating
to his retrenchment alleging violation of procedure
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prescribed in Sec. 25(F) of the Act/Labour Court
rejected respondents claim: holding that Section 25(F)
of the Act was not attracted since the workman failed
to prove that he had worked continuously for 240
days in the calendar year preceding his termination
6-9-85. On appeal, High Court directed reinstatement
of Respondent into service holding that termination
of respondent was illegal-Whether an order of
reinstatement will automatically follow ina case where
engagement of a daily wager has been brought toan
end in violation of Section 25(F) of the Act-Allowing
the appeal-held:

A. The High Court erred in granting relief of
reinstatement to the respondent. The respondent
was engaged as daily wager in 1978 and his
engagement continued for about 7 year intermittently
up to September 6, 1985 i.e. about 25 yearsback. Ina
case such as the present one it appears to us that
relief of reinstatement cannot be justified and instead
monetary compensation would meet the ends of
justice. In our considered opinion the compensation
of Rupees one lakh (Rs. 1,00,000) in lieu of
reinstatement shall be appropriate, just and
equitable”.

11. Applying the principles enunciated by the
Hon’ble Apex Court in the above mentioned decision to
the present case in hand and taking the entire facts and
circumstances of the case into consideration. I think that
the reliefs of reinstatement in service and payment of back
wages will not be justified and instead, monitory
compensation would meet the ends of justice. In my
considered opinion, the compensation Rs. 15,000 (Repuees
fifieen thousand only) in lieu of reinstatement shall be
appropriate, just and equitable. Hence, it is ordered: —

ORDER

The action of the management of Telecom District
Manager, Sanchar Nigam Limited, Bhandara (Mah) in
terminating the services of Shri Narendra Jairam Khotele
we.f 30-8-2000 is illegal, improper & unjustified. The
workman is entitied for monetary compensation.of
Rs. 15,000 in lieu of reinstatement. He is not entitled for any
other relief,

The party no. 1 is directed to pay the compensation
of Rs. 15,000 to the workman within one month from the
date of Publication of the award in the official gazettee.

J. P. CHAND, Presiding Officer
-{ feeedt, 7 30T, 2012
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S. 0. 2796.—In pursuance of Section 17 of thé
Industrial Disputes Act, 1947, (14 of 1947) the Central
Government hereby publishes the Award (Ref. No. CGIT/
NGP/61/2001) of the Central Government Industrial
Tribunal-cum-Labour Court, Nagpur as shown in the
Annexure, in the Industrial Dispute between The Telecom
District Manager, Bhandara and their workman, which
was received by the Central Government on 7-8-2012.

[No. L-40012/148/2001-IR (DU)]
SURENDRA KUMAR, Section Officer
ANNEXURE

BEFORE J.P. CHAND, PRESIDING OFFICER,
CGIT-CUM-LABOUR COURT, NAGPUR

Case No. CGIT/NGP/61/2001 Date: 16-7-2012

Party No. 1 The Telecom District Manager,
Sanchar Nigam Limited, Sanchar
Bhavan, Bhandara-441 904 (MS)

Versus

Shri Avdesh Kumar Parmeshwar
Ram, R/o. At Gonditola, Teh. &
Disit. Gondia, Maharashira-441 601

AWARD
(Dated: 16th July, 2012)

In exercise of the powers conferred by clause (d) of
sub-section (1) and sub-section 2(A) of Section 10 of
Industrial Disputes Act, 1947 (14 of 1947) (“the Act” in
short), the Central Government has referred the Industrial
dispute between the employers, in relation to the
management of TheTelecom District Manager, Bhandara
and their workman, Shri Avdesh Kumar Parmeshwar Ram,
for adjudication, as per letter No. L-40012/148/2001-IR (DU)
dated 30-8-2001, with the following schedule:—

“Whether the action of the management of Telecom
District Manager, Sanchar Nigam Limited, Bhandara
(Mah) in terminating the services of Shri Avedesh
Kumar Parmeshwar Ram w.e.f. 30-8-2000 is legal,
proper & justified? If not, to what relief the said
workman is entitled?”

2. On receipt of the reference, the parties were noticed
to file their respective statement of claim and written
statement and accordingly, the workman, Shri Avdesh
Kumar Parmeshwar Ram, (*‘the workman” in short), filed
the statement of claim and the management of the Telecom

Party No. 2
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Distt. Manager, Bhandara, (**Party No. 1” in short) filed its
written statement.

The case of the workman as projected in the
statement of claim is that he was 3 permanent workman of
Party No. 1 and he was appointed on daily wages on
June, 1987 as a Labour and he was doing the maintenance
and repair of old cables under over all supervision of the
S..E. Cables, Gondia and working under the immediate
supervision of cable jointers, who were permanent
employees of Party No. 1 and he was maintaining daily
work diary, which was regularly counter signed by the cable
Jointer and his salary was being paid on ACG-17 form_after
verification of the same by the cable jointer and SDE. Gondia
and from June, 1987, he worked continuously and acguired
the status of permanent workman on completion of 240
days of service and the Party No. 1, terminated his services
high handedly on 30-8-2000, without and notice, in utter
disregard to the principles of natural justice and violation
of the provisions of Section 25-F of the Act and as such
termination of his services was illegal and he raised the
Industrial dispute before the ALC (Central) 11, Nagpur and
the Party No. 1 in its written comments filed before the
ALC, falsely alleged that he was not appointed by it and he
was appointed by the contractor,who was doing the
contract work of laying new cables at Gondia and during
the conciliation proceedings, the statement of Shri M.N.
Meshram, Sub-Divisional Officer, Telecom, on behalf of the
Party No. 1 was recorded by the ALC and in his statement,
Shri Meshram admitted that he was engaged in his office
and the work mentioned by him in the “daily work diary™
was carried out by the department and payment of wages
to the labour was being made on ACG-17 form, whenever
the work was done by the labour, which clearly show that
he was engaged by Party No. 1 on daily wages and not by
the contractor and during the conciliation, the ALC directed
the Party No. 1 to produce the ACG-17 forms, but Party
No. 1 failed to produce the same and as the conciliation
proceedings failed, failure report was submitted to the
Central Government by the ALC and the Government has
referred the Industrial dispute to this Tribunal for
adiudication.

The further case of the workman is that he had
requested the Party No. 1 and other higher authorites fo
regularize his services, but his services were not regularize,
instead his services were terminated w.e.f, 30-8-2000 and
such termination was by way of victimization and the work,
which he was doing is of permanent naturc and on the
application, submitted by him on 25-11-2000 to the Chief
General Manager, Shri S.M. Elamkar and Shri D.G Nikhade,
both permanent cable jointers of Party No. | had certified
about his working in the office of 8.D.0. Gondia and
payment was being made to him on ACG-17 Form and he
had worked for 1769 days, from June, 1987 to August. 2000.

The workman has prayed to reinstate him in service
with continuity and full back wages.

[Paxt H—Sic, 3(ii))

3. The Party No. 1 in its written statement. by denying
the allegations made m the statement of claim has pleaded
inter alia that the workman was never in its emplovmen
and as sach. question of his termination docs not arisc
and in view of its cxpansion in mainlenance work i.c.
underground cable laving and other maintenance work . as
per its policy, it had called for tenders from private
contractors and tender contracts were issued 10 respective
private contractors and one such contract of under-ground
cable laying was given to the contractor. ~*Atu!
Engineering” and the said contractor had engaged casuat
labours from timc to time, as per his requircment and the
work man is one such casual labour engaged by Al
Engincering for executing the contract work awarded to
them and as & matter of fact. the workman and four other
iabours were engaged by Atul Engineering and after
completion of work, it serms, Atul Engincering did not
engage the workman and the other labours and there was
1o nexus of master and servant relationship between it and
the workman and Atul Engineering admitied the said fact
before the A.L.C. and he had been paid his wages as per
faw ull the date of tus disengagement. The further case of
the Party No. | 1s that it did not maintain any record with
respect to the emploviment of the workman. since he was
never in its employment and it had a policy decision noi 1o
engage any casual labour and it had been duly regisicred
with the Assistant Labour Comimissioner as a principle
emplover and had obtained a license o that effect on
13-11-1990 and subscquently on 25-5-1999 and anmual
returns in form XXV, in respect to the contractors engaged
by itis regularly submitted to the ALC (Central) I Nagpur
and the ALC during his visit on 17-3-1990 and on
15-4-1999, under the provisions of coniract Labour R&A)
Act, found that no casual labour was engaged by il and
the work diary produced by the workman was prepared by
him and the same has neither been certified nor si gned by
any competent authority and the signatures on the said
work diary are not by competent authority vested with
managerial and administrative power.

The further case of the Party No. ! is that the
workman was never appointed by it on daily wages on the
post of labour and he is not a workman within the meaning
of the Act and the workmar is not entitled to any relief.

4. In the rejoinder, the workman has pleaded that the
alleged certificate issued by Atul Enginecring, is a false
document and Atul Engineering issued the false certificate
in collusion with Party No. 1.

5. In support of his claim, the workman has examined
himself as a witncss, besides placing rcliance of
documentary evidence. The examination-in-chief of the
workman is on affidavit. The workman in his evidence has
reiterated the facts mentioned in the statement of claim. In
his cross-exarminatio:n, the workian has stated that no
appointment letter was issucd from Telecom department in
his favour and he has submitted daily work diary which
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hds been signed by cable jointer D.G Nikhare and be had
not received any call for interview and he also did not
receive any letter from the employment exchange for the
service. He has denied the suggestion that he was engaged
by the contractor, Atul Engineering for laying cable, He
has also admitted that he did not receive any termination
order.

6. One Deonath Motinath Manwatkar, SDE (Legal)
has been examined as a witness on behalf of the Party
No. 1. In hisexamination-in-chief, which is also on affidavit,
he has reiterated the facts mentioned in the written
statement. This witness has also proved the certificate of
registration obtained from the ALC, the license granted in
favour of Atul Engineering, particulars of the contractors
engaged by the party No. 1, list of workers worked for Atul
Engineering and letter dated 23-3-1999 of ALC Nagpur as
Exts. M-II to M-VT! respectively. In his cross-examination,
this witness has stated that he cannot say if the petitioner
was working from February 1999 to August 2000 and
Mr. Elamkar and Shri D.G Nikhare was supervisingas cable
jointers and the docament annexure-1 bears the signatures
of Mr. Elamkar and Shri D.G Nikhare and annexure-1 isthe
copy of the application submitied by the petitioner to the
Chief General Manager, Telecom for reguiarisation and in
that application, the petitioner has mentioned the period of
his engagement as February, 1999 to August, 2000 and
Mr. M.N. Meshram, SDO has given his statement before
the ALC. This witness has further admitted that the Telecom
department for the first time got registration certificate on
25-5-1999 and Ext. M-I, the licence was granted to
Mys. Atul Engineering on 19-8-1999 and prior to 19-8-1999,
M/s. Al Enginecring was not given any contract by the
Telephone department. This witness has admitted that the
petitioner was engaged by the Telecom department prior
to giving work to M/s. Atul Engineering and the inspection
made by the ALC on 17-3-1999 was prior to the engagement
of Atul Engineering as a contractor and Ext. M-V1 it has
been mentioned that 401 male and 12 female workers were
employed by the department directly on the date of
inspection and no document has been filed by the
management to show about the approval of M/s. Atul
Engincering as a contretor by Telecom District Manager,
Shandara or that there was any agreement between Atul
Ingincering and Telecom department regarding giving of
work order to Atnl Enginecering to supply labours and
accordingly Atul Engineering supplied labours and
payment was made to Atul Engincering by the Telecom
department for the same.

7. At the time of argument, it was submitted by the
learned advocate for the workman that the workman was
appointed on daily wages on June, 1987 by partyno. 1 as
a labourer for doing the departmental work of maintenance
and repair of old cables under SDE, cables, Gondia and the
vorkman worked nnder the immediate supervision of the
sable jointers and over ali supervision of the SDE, Gondia

g </ i ,jf.\

and he was maintaining the daily work dairy, which was
counter signed by the cable jointers and wages was being
paid to the workman under ACG-17 form and on 30-9-2000,
the services of the workman was termiaated, in violation of
the provisions of section 25-F of thc Act and as such, the
order of termination is illegal and the workman was never
engaged by any contractor and from the evidence on record,
it is clear that to avoid its responsibility, Party No. 1 took a
false plea of engagement of the workman by the contractor
and Party No. 1 failed to produce the ACG-17 forms, inspite
of the direction of the ALC during conciliation and the
documents produced by the management have been
manufactured with collusion with M/s. Atul Engineering
and as the order termination of the services of the workman
is illegal, he is entitled for reinstatement in service with
continuity and full back wages.

8. Per contra, it was argued by the learned advocate
for the Party No. 1, that the workman was never appointed
on daily wages basis on the post of labour by Party No. 1
and as the workman was never in the emplovment of
Party No. 1, the question of his termination does not arise
at all and Party No. 1 had issued contract to Atul Engineering
for laying underground cable and the said contractor had
engaged the present workman and four other workers for
executing the contract work awarded to them and after
completion of the work, the workman was not engaged by
the said contractor anymore and there was no master and
servant relationship between Party No. 1 and the workman
and from the evidence on record including the documents
filed by the Party No. 1, it is clear that the workman was
engaged by Atul Enginecring and he was never appointed
by Party No. 1 and as such, the workman is not entitled to
any relief.

In support of the submission, the learned advocate
for the Party No. 1 placed reliance on the decisions reported
in(2008) 3 SCC-571 (Himmat Singh Vs. ICI India Ltd ) and
AIR 2001 S.C. 3527 (Steel Authority of India Ltd. Vs.
National unton water front warkers and others).

9. In view of the stands taken by the parties, the first
point for consideration is as to whether the workman was
engaged as a Jabour on daily wages by the Party No. lor
he was a contract labour as claimed by Party No. 1.

Perused the record including the pleadings of the
parties and evidence produced by them, both oral and
documentary. Admittedly, all the documents filed by the
Party No. 1 regarding giving of contracts to Atul Engineering
relate to the year 1999. The witness examined on behalf of
the Party No. 1 has admitted the same. The workman has
claimed that he was maintaining the daily work diary and
the same was being countered singed by the cable jointers,
who were the permanent employee of the Party No. 1. Panty
No. 1 in the written statement in para 18 has stated that the
work diary produced by the workman was prepared by him
and the same was not certified or signed by any competent



6830 THE GAZE'TTE OF [NDIA QEPTEMBERR ZOINBHADRA l7 1934

amhonty The said pleading shows that Party No. | has
not denicd about the maintenance of the duily work diary
by the workman and about counter signaturc ~f (t. ;ame
by the cable jointers. It is clear from the dailv work diary
and other evidence on record including the admission of
the witness of the Party No. | that the workrman was cngaged
by theTelecom department prior 1o the giving of work to
M/s. Atul Engineering as a labour on daily wiiges and he
was not engaged by the contractor.

itis clear from the evidence on record including the
daily work diary that the workiman had complcied 240 days
of work in the preceding 12 calendar months of the date of
his tcrmination i.c. 30-8-2000 and the (crmmnation of the
services of the workman was donc. without comptiance of
muandatory provisions of scction 25-F of the Act So. the
termination of the scrvices of the work man on 30-8-2000 ig
iilegal

10. The next question for consideration is as to what
refiefor relicfs the workman is entitled to. Admitiedly the
cngagement of the workman was dailv wages basis. Such
cngagement was nol donc in accordance with (he
Recruitment Rules of Party No. 1. Though the workman
has claimed that he worked from Junc 1987 till 30-8-2000
the documents filed by him show that he was enpaged for
the period from 1-2-1999 till 30-8-2000 on daily wages basis
and such engagement was made about 12 vears back. At
this juncture, 1 think it apropos 1o mention about the
decision of the Hon’ble Apex Court in ikis regard, as
reporied in 2010 (8 SCALE-583 (Incharge Officer antoher
Vs. Shankar Shetty). In the said decision. the Honbie Apex
Court have held that.—

"It 1strue that the carlicr view of this court anticulated
in many decisions reftected the leagl positon that if
the termination of an cmplovee was found (o be
illegal, the reliefof reinstatement with {ull back wages
would ordinarily follow. However, in recent past there
has been a shift in the legal position and in 2 long
ling of cascs, 1his court has consistently taken the
view that reliel by way reinstatement with back wages
15 nol amtomatic and may be wholly inappropriate in
a piven fact situation even (though the termination of
an cioployee 1s 1n contravention of the prescribed
procedure. Compensation instead of reinstatement
has been held 1o meet the ends of justee™.

The Hon'ble Apex Court have Turther held that

“Industrial Disptues Act. 1947/Scction 25F/Daily
wager/Termination of service in vielation of section
25¢F) Award of monclary compensation in licu of
reinstatement/Respondent was initially cngaged as
daily wager by appellams in 1978/His engagement
continued for about 7 years infermittently up (o
0-9-85/Respondent eised industrial dispute relating
to s retrenchment alleging violation of procedure

[PAKI H-MSEC 3(11)]

prescribed in Sec. 25(F) of the Act/Labour court
rejected respondents claim : holding that scction
25(F) of the Act was not attracted since the workman
failed to prove that he had worked continuously for
240 days in the calendar year preceding his
termination 6-9-85. On appeal, High Court directed
reinstatement of Respondent into service holding
that termination cf respondent was itlegal-Whether
an order of reinstatement witl automatically follow in
a case where engagement of a daily wager has been
brought to an cnd in violation of Section 25(F) of the
Act-Aliowing the appeal-held:

A The High Court crred in granting relief of
reinstatemeni to the respondent. The respondent
was cngaped as daily wager in 1978 and his
cngagement continued for about 7 year intermittently
upto Sepiember 6, 19851 e about 25 vearsback. Ina
case such as the present one it appoars 1o us that
relicfof remnstatement cannat be wstificd and istead
monctary compensation would meet the ends of
Justice. In cur considered optnion the compensation
of rupees onc lakh (Rs. 100008} in licy of
rernstatement shatl be appropriate. just and equitable™

Il Applving the princepies cnunciated by the
Hon’ble Apex Court in the above inentioned decision 1o
the present case in hand and laking the entire facts and
circumstances of the case inte coasideration. | think that
the reliefs of reinststement i service and .y men: of back
wages will not be justificd und instcad. moritory
compensation would mect the cads of justicc "= my
considered opinion, the compensation Rs. 20,000 (Runces
twenty thousand only) in licu of reinstatement sho¥! be
appropriate, just and equitable. Hence. it is ordered —

ORDER

The action of the management of Telecom District
Manager,Sanchar Nigam Limited. Bhandara (Mah) in
lerminating the services of Shri Avdesh Kumar Parmeshwar
Ram w.e.f. 30-8-2000 is ilicgal, immproper and unjustificd.
The workman is cntitled for monctary compensation of
Rs. 20,000 in heu of reinstatement. He 1s not catitled for any
other relicf

The Party No. 1 is dirccted to pay the compensation
of Rs. 20,000 (o the workman within onc month from the
datc of Publication of the award in the Official Gazctic.

I P.CHAND, Presiding Officer
¢ feett, 7 7, 2012
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5. 0. 2797.—In pursuance of Section 17 of the
Industrial [Disputes Act, 1947, (14 of 1947) the Central
Government herehy publishes the Award (Ref. No. CGIT/
NGP/62/2601) of the Central Government Industrial
Tribunal-cum-t abour Court. Nagpur as shown in the
Anuexure. in the tndustrial Dispute between The Telecom
District Manager, Bhandara and their workman, which
was received by the Central Government on 7-8-2G12.

INo. 1-40012/149/2001-1R (DU}
SURENDRA KUMAR. Scciion Officer
ANNEXERE

BEFORE SHRIJ. P CHAND, PRESIDING OFFICER,
CGIT-CUM-LABOUR COURT, NAGPUR

Case No. CGIT/NGP/62/2061 Date: 16-7-2012

Party No. 1 The Telecom District Manager,
Sanchar Nigam Limited, Sanchar
Bhavan, Bhandara- 441 904 (MS)
Versus
Party No. 2 Shri Suresh Laxmanrao Bawanthade

R/o. At & Po: Kudaya, Tah. &
Distt. Gondia, Maharashtra- 441 601

AWARD
(Dated: 161h July, 2012)

In cxercise of the powers conferred by clause (d) of
sub-scction (1) and sub-section 2(A) of Section 10 of
Industrial Disputcs Act, 1947 (14 of 1947) (“the Act” in
short}. the Central Government has referred the Industrial
dispuic between the cmployers, in relation to the
management of the Telecom District Manager, Bhandara
and their workman, Shri Suresh Laxmanmo Bawanthade, for
adjudication, as per leiter No. L-+40012/149/2001-IR (DU)
dated 30-8-2001 with the following schedule:—

“Whether the action of the management of Telecom
District Manager, Sanchar Nigam Limited, Bhandara
(Mah) in terminating the services of Shri Suresh
Laxmanrao Bawanthade we.l. 30-8-2000 is fegal,
proper & justified? If not, to what relicf the said
workman is cntitled?”

2. On receipt of the reference, the partics were noticed
to filc their respective statement of claim and writien
statement and accordingly, the workman, Shri Suresh
Laxmanrao Bawanthade, (*“the workman™ in short), filed
the statement of claim and the management of the Telecom

Dist. Manager, Bhandara, (“Party No. 1” in short) filed its
written statement.

The case of the workman as prgjected in the
statement of claim is that he was a permanent workman of
Party No. 1 and he was appointed on daily wages on
15-4-1997 as a Labour and he was ¢oing the maintenance
and repair of old cables under over all supervision of the
S.D.E. cables, Gondia and working under the immediate
supervision of cable jointers, who were permanent
employees of Party No. 1 and he was maintaining daily
work diary. which was regularly counter signed by the cable
jointer and his salary was being paid on ACG-17 Form,
after verification of the same by the cable jointer and
SDE.Gondia and from 15-4-1997. he worked contimously
and acquired the status of permanent workman on
complction of 240 days of service and the Party No. 1,
terminated his services high handedly on 30-8-2000, without
any notice, in viter disregard to the principles of natural
justice and violation of the provisions of Section 25-F of
the Act and as such termination of his services was illegal
and he raised the industrial dispute before the ALC (Central)
11, Nagpur and the Party No. 1 in its written commenis filed
before the ALC, falsely alleged that he was not appointed
by it and he was appointed by the contractor,who was
doing the contract work of laying new cables at Gondia
and-during the conciliation proceedings, the statcment of

* Shri M. N. Meshram, Sub-Divisional Officer, Telecom, on

behalf of the Party No. 1 was recorded by the ALC and in
his statement, Shri Meshram admitted that he was engaged
in his office and the work mentioned by him in the “daily
wotk diarly” was carried out by the department and
payment of wages to the labour was being made on ACG-
1’7 Form, whenever the work was done by the labour, which
clearly show that he was engaged by Party No. 1 on daily
wages and not by the contractor and during the
conciliation, the ALC directed the Party No. 1 to produce
the ACG-17 Forms, but Party No. 1 failed to produce the
same and as the conciliation proceedings failed, failurc
repart was submitted to the Central Government by the
ALC and the Government has referred the Industrial disputc
10 this Tribunal for adjudication.

The further case of the workman is that he had
requested the Party No. 1 and other higher authorites to '
regularize his services, but his services were not regularize,
instead his services were terminated w.e.f. 30-8-2000 and
such termination was by way of victimization and the work,
which he was doing is of permanent nature and on the
application, submitted by him on 25-11-2000 to the Chief
General Manager, Shri S. M. Elamkar and Shri D.G Nikhade,
both permanent cable jointers of Party No. 1 had certified
about his working in the office of 5.D.0. Gondia and
payment was being made to him on ACG-17 Form and he
had worked for 193 days, from 15-4-1997 to August, 2000.

The workman has prayed to reinstate him in service
with continuity and full back wages.
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[Par: 1—3ec. 3(i))

3. The Party No. 11in its written staiement, by derying
the allegations made in the statement of claim has pleaded
inter alia that the workman was never in its cinployment
and as such, question of his termination docs not arise
and in view of its expansion in maintenance work i.e.
underground cable laying and other maintenance work, as
per its policy, it had called for tenders from private
contractors and tender contracts were issued to respective
private contractors and one such contract of under-ground
cable laying was given to the contractor, ‘““Atul
Engineering” and the said contractor had engaped casual
labours from time to time, as per his requirement and the
workman is one such casual labour engaged by Atul
Engineering for executing the contract work awarded to
them and as a matter of fact, the workman and four other
labours were engaged by Atul Engineering ang after
compietion of work, it seems, Atul Engincering did not
engage the workman and the other labours and there was
no nexus of master and servant relationship between it and
the workman and Atul Engineering admitted the said fact
before the A.L.C. and he had been paid his wages as per
law till the date of his disengagement. The further case of
the Party No. 1 is that it did not maintain any record with
respect to the employment of the workman, since he was
never in its employment and it had a policy decision not to
engage any casual labour and it had been duly registered
with the Assistant Labour Commissioner as a principle
employer and had obtained a license to that effect on
13-11-1990 and subsequently on 25-5-1999 and annual
returns in form XXV, in respect to the contractors engaged
by it is regualarly submitted to the ALC {Central} H, Nagpur
and the ALC during his visit on 17-3-1990 and on
15-4-1999, under the provisions of contract Labour (R & A)
Act, found that no casual labour was engaged by it and
the work diary produced by the workman was prepared by
him and the same has neither been certified nor signed by
any competent authority and the signatures on the said
work diary are not by competent authority vested with
managenial and administrative power.

The further case of the Party No. ] is that the
workman was never appointed by it on daily wages on the
post of labour and he is not a workman within the meaning
of the Act and the workman is not entitled to any relief.

4. Inthe rejoinder, the workman has pleaded that the
alleged certuficate issued by Atul Engineering, is a false
document and Atul Engineering issued the false certificate
in collusion with Party No. 1.

5. In support of his claim, the workman has examined
himself as a witness, besides placing reliance of
documentary evidence, The examination-in-chief of the
workman is on affidavit. The workman in his evidence has
reiterated the facts mentioned in the statement of claim, In
his cross-examination, the workman has stated that his
name was not registered in the employment exchange and
he was not interviewed and he did not reccive any

appointment order. He has denied the suggestion that he
was engaged by the contractor, Atul Engineering for laying
cable. He has also admitted that he did not recevie any
termination order.

6. One Deonath Motinath Manwatkar, SDE (Legal)
has been examined as a witness on behalf of the Party
No. 1. In hisexamination-in-chief, which is also on affidavit,
he has reiterated the facts mentioned in the written
statement. This witness has also proved the certificate of
registration obtained from the ALC, the license granted in
favour of Atul Engineering, particulars of the contractors
engaged by the party no. 1, list of workers worked for Atul
Engincering and letter dated 23-3-1999 of ALC Nagpur as
Exts. M-1I to M-VII respectively. In his cross-examination,
this witness has stated that he cannot say if the petitioner
was working from February 1999 to August 2000 and
Mr. Elamkar and Shri D.G Nikhare was supervising as cable
Jointers and the document annexure-1 bears the signatures
of Mr. Elamkar and Shri D.G Nikhare and annexure-1 is the
copy of the application submitted by the petitioner to the
Chief General Manager, Telecom for regularisation and in
that application, the petitioner has mentioned the period of
his engagement as February, 1999 10 August, 2000 and
Mr. M N. Meshram, SDO has givea his statement before
the ALC. This witness has further 2dmitted that the Telecom
department for the first time got registration certificate on
25-5-1999 and Ext. M-II1, the licenc: was granted to
M/s, Atul Engineening on 19-8-1999 and prior to §9-8-1999,
M/s. Atul Engineering was not given any contract by the
Telephone department. This witness has adritted that the
petitioner was engaged by the Telecom depariment prior
10 giving work to M/s. Atul Engineering and the inspection
made by the ALC on 17-3-1999 was prior to the engageinent
of Aml Enginecring as a contractor and Ext. M-V1 it has
been mentioned that 401 male and 12 female workers were
employed by the department directly on the date of
inspection and no document has been filed by the
management to show about the approval of M/s. Atul
Engineering as a contractor by Telecomn District Manager,
Bhandara or that there was any agreement between Atul
Engineering and Telecom department regarding giving of
work order to Atul Engineering to supply labours and
accordingly Atul Engineering supplied labours and
payment was made to Atul Engincering by the Telecom
department for the same.

7. At the time of argument, it was submitted by the
learned advocatc for the workman that the workman was
appointed on daily wages on 15-4-1997 by Party No, ! as
a labourer for doing the departmental work of maintenance
and repair of old cables under SDE, cables, Gondia and the
workman worked under the immediate supervision of the
cable jointers and over all supervision of the SDE, Gondia
and he was maintaining the daily work dairy, which was
counter signed by the cable jointers and wages was being
paid {o the workman under ACG-17 Form and on 30-8-2000,
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the services of the workman was terminated, in violation of
the provisions of Section 25-+ of the Act and as such, the
order of termination is illegal and the workman was never
engaged by any contractor and from the evidence on record,
it is clear that to avoid its responsibility, Party No. 1 took a
false plea of engagement of the workman by the contractor
and Party No. 1 failed to produce the ACG-17 forms, inspite
of the direction of the ALC during conciliation and the
documents produced by the management have been
manufactured with collusion with M/s. Atul Engineering
and as the order of termination of the services of the
workman is illegal, he is entitled for reinstatement in service
with continuity and full back wages.

8. Per contra, it was argued by the learned advocate
for the Party No. 1 that the workman was never appointed
on daily wages basis on the post of labour by Party No. 1
and as the workman was never in the employment of
Party No. 1 the question of his termination does not arise
at all and Party No. 1 had issued contract to Atul Engineering
for laying underground cable and the said contractor had
engaged the present workman and four other workers for
executing the contract work awarded to them and after
completion of the work, the workman was not engaged by
the said contractor anymore and there was no master and
servant relationship between Party No. 1 and the workman
and from the evidence on record including the documents
filed by the Party No. 1, it is clear that the workman was
engaged by Atul Engineering and he was never appointed
by Party No. 1 and as such, the workman is not entitled to
any relief.

In support of the submission, the learned advocate
for the Party No. 1 placed reliance on the decisions reported
in (2008) 3 SCC-571 (Himmat Singh Vs. ICI India Ltd.) and
AIR 2001 $.C. 3527 (Steel Authority of India Ltd. Vs.
National Union Water Front Workers and Others).

9. Inview of the stands taken by the parties, the first
point for consideration is as (0 whether the workman was
engaged as a labour on daily wages by the Party No. 1 or
he was a contract labour as claimed by Party No. 1.

Perused the record including the pleadings of the
Parties and evidence produced by them, both oral and
documentary. Admittedly, all the documents filed by the
Party No. 1 regarding giving of contracts of Atul
Engineering relate to the year 1999. The witness examined
on behalf of the Party No. | has admitted the same. The
workman has claimed that he was maintaining the daily
work diary and the same was being countered singed by
the cable jointers, who were the permanent employee of
the Party No. 1. Party No. 1 in the written statement in para
18 has stated' that the work diary produced by the workman
was prepared by him and the same was not certified or
signed by any competent authority. The said pleading
shows that Party No. 1 has not denied about the
maintenance of the daily work diary by the workman and

about counter signature of the same by the cable jointers.
It is clear from the daily and other evidence on record
including the admission of the witness of the Party No. 1
that the workman was engaged by the Telecom department
prior to the giving of work to M/s. Atul Engineering as a
labour on daily wages and he was not engaged by the
contractor.

It is clear from the evidence on record including the
daily work diary that the workman had completed 240 days
of work in the preceding 12 calendar months of the date of
his termination i.e. 30-8-2000 and the termination of the
services of the workman was done, without compiiance of
mandatory provisions of Section 25-F of the Act. So, the
termination of the services of the workman on 30-8-2000 is
illegal.

10. The next question for consideration is as to what
relief or reliefs the workman is entitled to. Admittedly the
engagement of the workman was on daily wages basis.
Such engagement was not done in accordance with the
Recruitment Rules of Party No. 1. The engagement of the
workman was for the period from 154-1997 to 30-8-2000 on
daily wages basis and such engagement was made about
12 years back. At this juncture, I think it apropos to mention
about the decision of the Hon’ble Apex Court in this regard,
as reporied in 2010 (8)SCALE-583 (Incharge Officer another
Vs. Shankar Shetty). In the said decision, the Hon 'ble Apex
Court have held that:—

“It is true that the earlier view of this court articulated
in many decision reflected the legal position that if
the termination of an employee was found to be
illegal, the relief of reinstatement with full back wages
would ordinarily follow. However, in recent past there
has been a shift in the legal position and in a long
line of cases, this court has consistently taken the
view that relief by way reinstatement with back wages
is not automatic and may be wholly inappropriate in
a given fact situation even though the termination of
an employee is in contravention of the prescribed
procedure. Compensation instead of reinstatement
has been held to meet the ends of justice™.

The Hon’ble Apex Court have further held that. —

“Industrial Disputes Act, 1947/Section 25F/Daily
wager. Termination of service in violation of Section
25F/Award of monetary compensation in lieu of
reinstatement/Respondent was initially engaged as
daily wager by appellants in 1978/His engagement
continued for about 7 years intermittently up to
6-9-85/Respondent raised industrial dispute relating
to his retrenchment alleging violation of procedure
prescribed in Sec. 25(F) of the Act/Labour Court
rejected respondents claim: holding that Section 25(F)
of the Act was not attracted since the workman failed
to prove that he had worked continuously for 240
days in the calendar year preceding his termination
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6-9-85 On appea] ngh Court dirccted reinstaiement
of Respondent into service holding that termination
of respondent was illegal. Whether an order of
reinstatement will automatically follow in a case where
engagement of a daily wager has been brought to an
end in violation of Section 25(F) of the Act. Allowing
the appeals-held:

A. The High Court erred in granting rclief of
rcinstatement 1o the respondent. The respondent
was engaged as daily wager in 1978 and his
engagement continued for about 7 years intermiticntly
up to September 6, 1985 i.¢. about 25 years back. Ina
case such as the present one i appears o us that
relief of reinstatement cannot be justified and insicad
monetary compensation would meet the ends of
Justice. In our considered opinion the compensation
of rupees one lakh (Rs. 1,00,000) in licu of
reinstatement shall be appropriate, just and equitable™.

11. Applying the principles enunciated by the
Hen’ble Apex Court in the above mentioned decision (o
the present case in hand and taking the entirc facts and
circumnstances of the case into consideration. | think that
the reliefs of reinstatement in service and payment of bac!
wages will not be justified and instead. moniton
compensation would meet the ends of justice In my
considered opinion, the compensation Rs. 30,000 (Rupces
thirty thousand only) in lieu of rainstatement shall be
appropriate, just and equitable. Hence, it is ordered -

ORDER

'The action of the management of Telecom District
Manager, Sanchar Nigam Limited, Bhandara (Mah)) in
terminating the services of Shri Suresh Laxmanrao
Bawanthade we f. 30-8-2000isillegal, improper & unjustified
The workman is enititled for monetary compensatron of
Rs. 30,000 in lieu of reinstaternent. He is not entitled for any
other relicf.

The Party No. 1 is directed to pay the compensaucn
of Rs. 30,000 to the workman within one month from the
date of Publication of the award in the Official Garctie.

J. P. CHAND, Presiding Officer
7§ fewelt, 7 30T, 2012

1,37, 2798,— 3l A afufrm, 1947 (1947
F1 14) W 4T 17 F AT H FY wE wEH
fewiie T, =1 & youRa F Hag P oR T
FHER ® 9 orey ¥ ffw sieife faw o £
TR sTeifres sftemtoysm =mred, FmR # e (9
e .57 E.A T d./63/2001 ) F wFTR HE 2,
S F3T WER F 07-08-2012 F WG §IT 1 |
[E. Ue1-40012/151/2001- 3183 (€ ]
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New Delhi, the 7th August, 2012

5. 0. 2798.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947}, the Central
Government hereby publishes the Award (Ref. No. CGHY/

- NGP/03/2001) of the Central Government  Industrial

Tribunal-cum-Labour Court, Nagpur as shown in the
Anncxure, in the industrial dispute between (the Telecom
District Manager. Bbhandara and their workman, which was
received by the Central Government on 07-08-2012.

{No L012/151/200 1R (LY
SURENDRA KUMAR. Section Officer

ANNEXURE

BEFORE SHRL P. CHAND, PRESIDING
OFFICER, CGIT-CUM-LABOUR COURT,NAGPUR

Case No. CGIT/NGP/63/2001 Ditte : 16-67-2012

Party No. 1:  The Telecom District Manager,
Sanchar Nigam Limited, Sanchar Bhivan
Bhandara-441904 (MS)
Versus
Party No.2:  Shri Chandrakumar Munnalal Kunjan

R/o. At Gonditola, Tah. & Distt. Gondia,
Maharashtra-441601

AWARD
(Dated : I6th July, 2012)

In exercise of the powers conferred by claase (d) of
sub-section (1) and sub-section 2(A) of Section-10 of
Industrial Disputes Act. 1947 (14 of 1947) (“the Act” in
short}, the Central Government has referred the industrial
dispute between the cmplovers, in relation to the
marcagemeni of the Teiccom District Manager, Bhandara
and their workman Shri Chandrakumar Kunjan. for
adjudication. as per letter No L-40012/151/2001-IR (DU)
dated 30-08-2001, with the following schedule *—-

“Whether the action of the management of Telecom
District Manager, Sanchar Nigam Limited, Bhandarz (Mah.)
in terminating the services of Shri Chandrakumar
Munnalal Kunjan w.ef. 30.08 2000 is legal. proper &
justified? If not, to what relief the said workman 1s
entitled 7

2. On receipt of the refcrence, the partics werc
noticed to file their respective statement of claim and
wrilten slatcment and accordingly, the workman, Shri
Chandrakumar Kunjar. {"the Workman™ in shot), filed
the statement of clatm and the management of The Telecom
Dist. Manager, Bhandars. i Party No 17 tn shore) fled 1ts
written statement.
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The case of the workman as projected in the
statement of claim is that he was a permanent workman of
parly no. | and he was appointed on daily wages on
2-12-1994 as a Labour and he was doing the maintenance
and repair of old cables undcr over all supervision of the
S.D.E. cables. Gondia and working under the immediate
supcrvision of cable jointers, who were permanent
employvees of party no. 1 and he was maintaining daily
work diary, which was regularly counier signed by the
cable jointer and his salary was being paid on ACG-17
form_alicr verification of the same by the cable jointer and
SDE, Gondia and from 02-12-1994_ he worked continuously
and acquircd the status of permancnt workman on
compiction. of 240 days of service and the party no. 1
terminated his services high handedly on 30-08-2000,
without any notice, in utler disrcgard to the principles of
naturat justice and violation of the provisions of Section
25- F of the Act and as such, tcrmination of his services
was illegal and he raised the industrial dispute before the
ALC {Central) I1, Nagpur and the party no. 1 in its written
comments filed before the ALC, falsely alleged that he
was not appeinted by 1t and he was appointed by the
contractor, who was doing the contract work of laying
tew cables at Gondia and during the conciliation
proceeding, the statement of Shri MN. Mcshram, Sub-
Divisional Officer, Telecom, on behalf of the party no. |
was recorded by the ALC and in his statement, Shri
Meshram admiticd that he was engaged in his office and
ihe work mentioned by him in the “daily work diary” was
carried out by the department and payment of wages (o
the labour was being made on ACG-17 form, whenever
the work was donc by the labour, which clearly show that
he was engaged by party no. 1 on daly wages and not by
the contractor and during the conciliation, the ALC
dirccted the party no 1 to produce the ACG-17 forms. but
parly no. 1 fuited io produce the same aind as the conciliation
proceedings failed. failure report was submitted 1o the
Central Governmment by the ALC and the Government has
referred the industrial dispute to this Tribuna! for
adjudication

The further case of the workman is that he had
réquested the party no. [ and other higher authorilics (o
regularize his scrvices, but lus services were not regularize,
instead his services were terminated w.e. [ 30-08-2000 and
such termination was by wav of viclimization and the work,
winch he was doing is of permancnl naturc and on the
application, subimitted by, him on 25-11-2000 10 the Chicf
General Manager, Shri S M. Elamkar and Shri DG Nikhade,
both permancnt cable jointers of party no. | had certificd
about his working in the office of $.D.0., Gondia and
payment was being made to him on ACG-17 Form and he
had worked for 2045 days, from 2-12-1994 1o
August, 2000.

The workman has prayed to reinstate him in service
with continuity and full back wages.

3. The party no.1 in its written statement, by denying
the allegations madc in the statement of claim has pleaded
inter alia that the workman was never in its employment
and as such. question of his termination does not arise
and in view of ils expansion in maintcnance work i.e.
underground cable laying and other mainlenance work,
as per its policy, it had called for tenders from privatc
contractors and tender contracts were issucd (o respective
privaic contractors and onc such contract of under- ground
cable laying was given to the contractor, “Atul
Engincering” and the said contractor had engaged casual
labours from timc to time. as per his requirement and the
workman is one such casual labour cngaged by Atul
Engincering for cxccuting the contract work awarded to
them and as a matter of fact, the workman and four other
labours were cngaged by Atul Engincering and after
completion of work, it seems, Atul Enginecring did not
cngage the workman and the other labours and there was
no nexus of master and scrvant relationship between it
and the workman and Atut Engincering admitted the said
fact before the A.L.C. and he had been paid his wages as

" per law till the date of his disengagement. The further case

of the party no. | is that it did not maintain any record with
respect 10 the cmployment of the workman, since he was
never in its eimployment and it had a policy decision not to
cngage any casual labour and it had been duly registered
with the Assistant Labour Commissioncr as a principle
cmployer and had obtained a license to thai effect on
13-11-1990 and subsequently on 25-5-1999 and annual
returns in form XXV, in respect to the contractors engaged
by it is regulariy submitled to the ALC {Central) I, Nagpur
and the ALC during his visiton 17-3-1990 on [5-04-1999,
under the provisions of contract Labour (R & A) Act, found
thal no casual labour was engaged by it and the work
diary produced by the workman was prepared by him and
the same has ncither been certificd nor signed by any
comipetent authority and the signatures on the said work
dairy arc not by compelent authorily vesied with
managenal and administrative power.

The further casc of the party no. I is that the
workman was never appointed by it on daily wages on the
post of labour and he is not a workman within the meaning
of the Act and the workman is not entitled to any relief.

4. In the rejoinder, the workman has pleaded that the
alleged certificate issucd by Atul Engineering is a falsc
document and Atul Engincering issued the false certificate
in collusion with party no. 1.

5. In support of his claim, the workman has examined
himsell as a witness, besides placing reliance of
documentary evidence. The cxamination-in-chief of the
workman is on affidavit. The workman in his evidence has
reiterated the facts mentioned in the statement of claim.

In his cross-cxamination, the workman has stated
that his name was not registcred in. the cmptoyment
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exchange and he was not interviewed and he did not
receive any appointment order. He has denied the
suggestion that he was engaged by the contracior, Atul
Engirieering for laying cable. He has also admitted that he
did ndt receive any termination order.

6. One Deonath Motinath Manwatkar, SDE (Legal)
has been examined as a witness on behalf of the party
no. . In his examination-in-chief, which is also on affidavit,
he has reiterated the facts mentioned in the written
statement. This witness has also proved the certificate of
registration obtained from the ALC, the license granted in
favour of Atul Engineering, particulars of the contractors
engaged by the party no. I, list of workers worked for Atul
Engineering and dated 23-03-1999 of ALC Nagpur as Exts
M-II o letter M- VIT respectively. In his cross-examination.
this witness has stated that he cannot say if the petitioner
was working from February 1999 to Angust 2040 and
Mr. Blamkar and Shri. D.G Nikhare was supervising as
cable jointers and the document annexure-1 bears the
signatures of Mr. Elamkar and Shri D.G Nikhare and
annexure-1 is the copy of the application submitted by the
petitioner to the Chief General Manager, Telccom for
regularisation and in that application, the petitioner has
mentioned the period of his engagement as February, 1999
to August, 2000 and Mr. M/N. Meshram, SDO has given
his statement before the ALC. This witness has further
admitted that the Telecom department for the first time got
registration certificate on 25-05-1999 and Ext. M-Il the
licente was granted to M/s. Atul Engincering on 19-08-
1999iand prior to 19-08-1999, M/s. Atul Enginecring was
not given any contract by the Telephone department. This
witndss has admitted that the petitioner was engaged by
the Telecom department prior to giving werk to M/s. At
Engineering and the inspection made by the ALC on
17-03-199% was prior to the engagement of Atul Engineering
as a contractor and in Ext. M-VI it has been mentioned
that 401 male and 12 female workers were emploved by the
department directly on the date of inspection and no
document has been filed by the management to show about
the approval of M/s. Atul Engincering as a contractor by
Telecom District Manager, Bhandara or that there was any
agreement between Atul Engineering and Telecom
department regarding giving of work order o Atul
Engineering to supply labours and accordingly Atul
Engineering supplied labours and payment was made to
Al Engineering by the Telecom department for the same.

7. At the time of argument, it was submiticd by the
learnied advocate for the workman that the workman was
appointed on daily wages on 2-12-1994 by party no. 1
as a labourer for doing the departmental work of
maintenance and repair of old cables under SDE, cabices,
Gondia and the workman worked under the immediate
supetvision of the cable jointers and over all supervisicn
of the SDE, Gondia and he was maintaining the daily work

dairy, which was counter signed by the cable jointers and
wages was being paid to the workman under ACG-17 form
and on 30-08-2000, the services of the workman was
terminated, in violation of the provisions of Section 25-F
of the Act and as such, the order of termination is illegal
and the workman was ncver engaged by any contractor
and from the evidence on record, it is clear that to avoid its
responsibility, party no. | took a false plea of engagement
of the workman by the contractor and party no. 1 failed to
produce the ACG-17 forms, in spite of the direction of the
ALC during conciliation and the documents produced by
the management have been manufactured with collusion
with M/s. Atul Engineering and as the order of termination
of the services of the workman is illegal, he is entitled for
reinstaternent in service with continuity and full back
wages.

8. Per contra, it was argued by the learned advocate
for the party no. 1 that the workman was never appointed
on daily wages basis on the post of labour by party no. 1
and as the workman was never in the employment of party
no, 1, the question of his termination does not arise at all
and party no. | had issued contract to Atul Engineering
for laying underground cable and the said contractor had
engaged the present workman and four other workers for
executing the contract work awarded to them and after
completion of the work, the workman was not engaged by
the said contractor anymore and there was no master and
servant, relationship between party no. ! and the workman
and from the evidence on record including the documents
fited by the party no. L, it is clear that the workman was
engaged by Atul Engineering and he was never appointed
by party no. 1 and as such, the workman is not entitled to
any relief.

In support of the submission, the learned advocate
for the party no. 1. placed reliance on the decisions reported
n(2008) 3 SCC-571 (Himmat Singh Vs. IC] India Ltd ) and
AIR 2001 S.C. 3527 (Steel Authority of India Lid.
Vs, National union water front workers and others).

9. In view of the stands taken by the parties, the first
point for consideration 1s as to whether the workman was
engaged as a labour on daily wages by the party no.] or
he was a contract labour as claimed by party no. L.

Perused the record including the pleadings of the
parties and evidence produced by them, both cral and
documentary, Admittedly, all the documents filed by the
party no.lregarding giving of contracts to Atul
Enginecring relate to the year 1999.

The witness examined on behalf of the party no.1
has admitted the same. The workman has claimed that he
was maintaining the daily work diary and the same was
being countered singed by the cable jointers, who were
ihe permanent employee of the party no.1. Party no.1 in
the written statemeni in nara 18 has stated that the work
diary produced by the workman was prepared by him and
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the same was not certified or signed by any competent
authority said pleading shows that party no.1 has not
denied about the maintenance of the daily work diary by
the workman and about counter signature of the same by
the cable jointers. It is clear from the daily work diary and
other evidence in record including the admission of the
witness of the party no.1 that the workman was engaged
by the Telecom department prior to the giving of work to
M/s. Atul Engineering as a labour on daily wages and he
was not engaged by the contractor.

It is clear from the evidence on record including the
daily work dizrv that the worlanan had completed 240 days
of work in the preceding 12 calendar months of the date of
his terminatiox i.e. 30-08-2000 and the termination of the
services of the workman was done, without compliance of
mandetary provisions of Section 25-F of the Act. So, the
termination of the services of the workman on 30-08-2000
is illegal.

10. The next question for consideration is as to what
relief or reliefs the workman is entitled to. Admittedly the
engagement of the workman was on daily wages basis.
Such engagement was not done in accordance with the
Recruitment Rules of party no. 1. The engagement of the
worknian was for the period from 2-12-1994 to 30-08-2000
on daily wages basis and such engagement was made
about 12 years back. At this juncture, 1 think it apropos to
mention about the decision of the Hon "ble Apex Courtin
this regard, as reported in 2010 (8) SCALE-583 (In charge
Officer another Vs. Shankar Shetty). In the said decision,
the Hon’ble Apex Court have held that :—

“It is true that the earlier view of this court articulated
in many decisions reflected the legal position that if
the termination of an employee was found to be
illegal, the relief of reinstatement with full back wages
would ordinarily follow. However, in recent past
there has been a shift in the legal position and in a
long line of cases, this court has consistently taken
the view that relief by way reinstatement withback
wages is not automatic and may be wholly
inappropriate in a given fact situation even though
the termination of an employee is in contravention
of the prescribed procedure. Compensation instead
of reinstatement has been held to meet the ends of
Jjustice”.

The Hon ’ble Apex Court have further'held that .—

“Industrial Disputes Act 1947/ Section 25F /Daily
wager / Termination of service in violation of Section
25(F) Award of monetory compensation in lieu of
reinstatement /Respondent was initially engaged as
daily wager by appellants in 1978/His engagement
continued for about 7 years intermittently up to
06-09-85/Respondent raised industrial dispute
relating to his retrenchment alleging violation of
procedure prescribed in Sec. 25(F) of the Act/Labour

court rejected respondents claim: holding that
Section 25(F) of the Act was not attracted since the
workman failed to prove that ke had worked
continuously for 240 day: in the calendar year
preceding his termination 06-9-85. On appeal, High
Court directed reinstatement of Respondent into
service holding that termination of respondent was
illegal-Whether an order of reinstatement will
automatically follow in a case where engagement of
a daily wager has been brought to an end in violation
of Section 25(F) of the Act-Allowing the
appeal-held : :

A. The High Coust erred in granting relief of
reinstatement to the respondent. The respondent
was engaged as daily wager in 1978 and his
cngagement continued for about 7 year
intermittently up to September 6, 1985 i.¢. about 25
vears back. In a case such as the present one it
appears to us that relief of reinstatement cannot
be justified and instead monetary compensation
would meet the ends of justice. In our considered
opinion the compensation of rupees one lakh
(Rs. 1,00,000) in licu of reinstatement shall be -
appropriate, just and equitable”.

- 11. Applying the principles enunciated by the
Hon'ble Apex Court in the above mentioned decision tc
the present case in hand and taking the entire facts and
circumstances of the case into consideration, [ think that
the relifs of reinstatement in service and payment of back
wages will not be justified and instead, monetary
compensation would meet the endsof justice. In my
considered opinion, the compensation Rs. 70,000 (Rupees
seventythousand only) in lieu of reinstatement shall be
appropriate, just and equitable. Hence, it is
ordered . —

ORDER

The action of the management of Telecom District
Manager, Sanchar Nigam Limited, Bhandara (Mah) in
terminating the services of Shri Chandrakumar Munnaial
Kunjan w.c.f. 30-08-2000 is illcgal, improper & unjustified.
The workman is entitled for monectary compensation of
Rs. 70,000 in licu of reinstatement. He-is not entitled for
any other relief. _ 7

The party no.1,is directed to pay the compensation
of Rs. 70,000 to the workman within one month from the
date of Publication of the award in the official gazette.

J. P CHAND, Presiding Officer
: 73 faeedt, 7 91, 2012
WA, 2799.—Melfirer o sHfafrm, 1947 (1947
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S. 0. 2799—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1$47), the Central
Government hereby publishes the Award (Ref. No. CGIT/
NGP/64/2001) of the Central Government Industrial
Tribunal-cum-Labour Court, Nagpur as shown in the
Annexure, in the industrial dispute between The Telecom
District Manager, Bhandara and their workman, which was
received by the Central Government on 7-8-2012.

[ No. L-40012/152/2001-IR (DU)]
SURENDRA KUMAR, Section Officer
ANNEXURE

BEFORE SHR1J. . CHAND, PRESIDING
OFFICER, CGIT-CUM-LABOUR COURT,NAGPUR

Case No. CGIT/NGP/64/2001 Date - 16-07-2012.

PartyNo.1: The Telecom District Manager,
Sanchar Nigam Limited, Sanchar Bhavan
Bhandara-441904 (MS)

Versus

PartyNo.2: Shri Baliram Pandurang Bramhankar
R/o. At Awarntola (Gudama),
PO Adasi, Tah. & Distt. Gondia,
Maharashtra-441601

AWARD
(Dated : 16th July, 2012)

In exercise of the powers conferred by claase (d) of
sub-section (1) and sub-section 2(A) of Section -10 of
Industrial Disputes Act, 1947 (14 of 1947) (“the Act” in
short), the Central Government has referred the industrial
dispute between the employers, in relation to the
management of The Telecom District Manager, Bhandara
and their workman, Shri Baliram Pandurang Bramhankar,
for adjudicaticn, as per letter No. L-40012/152/2004-IR
{DU) dated 30-48-2001, with the following schedule .—

“Whether the action of the management of Telecom
District Manager, Sanchar Nigam Limited, Bhandara
(Mah) in terminating the services of Shri Baliram
Pandurang Bramhankar w.e.f. 30-08-2000 is legal,
proper & justified? If not, to what relief the said
workman is entitled 7"

2, On receipt of the reference, the partics were
hoticed to file their respective statement of claim and
written statement and accordingly, the workman,

{Paxr H—S8ke. 31|

Shri Baliram Pandurang Bramhankar, (“the Workman™ in
sher), filed the statement of claim and the management of
The Telecom Dvst. Manager, Bhandara, (*Party No. 1" in
short) filed its written statement.

The case of the workman as projecied in the
statement of claim is that he was a permanent workman of
party no. 1 and he was appointed on daily wages on
25-07-1998 as a Labour and he was doing the maintenance
and repair of old cables under over all supervision of the
S.D.E. cables, Gordia and working under the immediate
supervision of cable jointers, who were permanent
employees of party no. | and he was maintaining daily
work diary, which was regularly counter signed by the
cable jointer and his salary was being paid on ACG-17
Form, after verification of the same by the cable joinier
and SDE, Gondia and from 23-07-1998, he worked
continuously and acquired the status of permanent
workman on completion of 240 days of service and the
party no. 1 termnated his services high handedly on
30-08-2000, without any notice, in utter disregard to the
principles of natural justice and violation of the provisions
of Section 25- F of the Act and as such, termination of his
services was illegal and he raised the industrial dispute
before the ALC (Central) If, Nagpur and the party no. 1 in
its written comments filed before the ALC, falsely alieged
that he was not appointed by it and he was appointed by
the contractor, who was doing the contract work of laying
new cables at Gondia and during the conciliation
proceeding, the statement of Shri M.N, Meshram, Sub-
Divisional Officer, Telecom, on behalf of the partyns. |
was recorded by the ALC and in his statement,
Shri Meshram admitted that he was engaged in hus office
and the work mentioned by him in the “daily work diary”
was carried out by the department and payment of wages
to the labour was being made on ACG-17 Form, whenever
the work was done by the labour, which clearly show that
he was engaged by party no.1 on daily wages and not by
the contractor and during the conciliation, the ALC
directed the party no.1 to produce the ACG 17 Forms, but
party no.] failed to produce the same and as the conciliation
proceedings failed, failure report was submitted to the
Central Government by the ALC and the Government has
referred the industrial dispute to this Tribunal for
adjudication.

The further case of the workman is that he had
requested the party no.1 and other higher authorities to
regularize his services, but his services were not regularize,
instead his services were terminated w.e.f. 30-08-2000 and
such termination was by way of victimization and the work,
which he was doing is of permanent nature and on the
application, submitted by him on 25-11-2000 to the Chief
General Manager, Shri S.M. Elamkar and Shri D.G Nikhade,
both permanent cable jointers of party no.1 had certified
about his working in the office of §.2.0., Gondia and
payment was being made to him on ACG-17 Form and he

3210 yajn- 5B
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had worked for 762 days, from 25-07-1998 to
August, 2000, "

The workman has prayed to reinstate him in service
with continuity and fuil back wages.

3. The party no.1 in its writter statement, by denying
the allegations made in the statement of claim has pleaded
inter alia that the workman was never in its employment
and as such, question of his termination does not arise
and in view of its expansion in maintenance work i.e.
underground cable laying and other maintenance work,
as per its policy, it had called for tenders from private
contractors and tender contracts were issued to respective
private contractors and one such contract of under ground
cable laying was given to the contractor, “Atul
Engineering” and the said contractor had engaged casual
labours from time to time, as per his requirement and the
workman is one such casual labour engaged by Atul
Enginecring for executing the contract work awarded to
them and as a matter of fact, the workman and four other
labours were engaged by Atul Engineering and after
compietion of work, it scems, Atul Engineering did not
engage the workman and the other labours and there was
no nexus of master and servant relationship between it
and the workman and Atul Engineering admitted the said
fact before the A.L.C. and he had been paid his wages as
per law till the date of his disengagement. The further case
of the party no. 1 is that it did not maintain any record with
respect to the employment of the workman, since he was
never in its employment and it had a policy decision not to
engage any casual labour and it had been duly registered
with the Assistant Labour Commissioner as a principle
employer and had obtained a licence to that effect on
13-11-1990 and subsequently on 25-05-1999 and annual
rcturns in form XXV, in respect to the contractors engaged
by it is regularly submitied to the AL.C (Central) IT, Nagpur
and the ALC during his visit on 17-03-1990 and on
15-04-1999, under the provisions of Contract Labour (R &
A) Act, found that no casual labour was engaged by it
and the work diary produced by the workman was prepared
by him and the same has neither been certified nor signed
by any competent authority and the signatures on the
said work diary are not by competent authority vested
with managerial and administrative power.

The further case of the party no.1 is that the
workman was never appointed by it on daily wages on the
post of labour and he is not a workman within the meaning
of the Act and the workman is not entitled to any relief,

4. In the rejoinder, the workman has pleaded that the
alleged certificate issued by Atul Engineering is a false
document and Atui Engineering issued the false certificate
in collusion with party no.1.

5. In support of his claim, the workman has examined
himself as a witness, besides placing reliance of
documentary evidence. The examination-in-chief of the

workman is on affidavit. The workman in his evidence has
reiterated the facts mentioned in the statement of claim.
In his cross-examination, the workman hus stated that his
name was not registered in the empioyment exchange and
he was not interviewed and he did not reccive any
appointment order. He has denied the suggestion that he
was engaged by the contractor, Atul Engineering for laying
cable. He has also admitted that he did not receive any
termination order.

6. One Deonath Motinath Manwatkar, SDE (Legal)
has been examined as a witness on behalf of the party
1o. 1. In his examination-in-chief, which is also on affidavit,
he has reiterated the facts mentioned in the written
statement. This witness has also proved the certificate of
registration obtained from the ALC, the licence granted in
favour of Atul Enginecring, particulars of the contractors
engaged by the party no. 1, list of workers worked for
Atul Engineering and letter dated 23-03-1999 of ALC
Nagpur as Exts. M-II to-M-VII respectively. In his cross-

‘examination, this witness has stated that he cannot say if

the petitioner was working from February 1999 to August
2000 and Mr. Elamkar and Shri D.G Nikhare was supervising
as cable jointers and the document Annexure-1 bears the
signatures of Mr. Elamkar and Shri D.G Nikhare and
Annexure-1 is the copy of the application submitted by
the petitioner to the Chief General Manager, Telecom for
regularisation and in that application, the petitioner has
mentioned the period of his engagement as February, 1999
to Avgust, 2000 and Mr. M.N. Meshram, SDO has given
his statement before the ALC. This witness has further
admitted that the Telecom department for the first time got
registration certificate on 25-05-1999 and Ext. M-I11, the
licence was granted to M/s. Atul Engineering on
19-08-1999 and prior to 19-08-1999, M/s. Atul Engineering
was not given any contract by the Telephone department.
This witness has admitted that the petitioner was engaged
by the Telecom department prior to giving work to
M/s. Atul Engineering and the inspection made by the
ALC on 17-03-1999 was prior to the engagement of Atul
Engineering as a contractor and in £xt. M-VI it has been
mentioned that 401 male and 12 female workers were
employed by the department directly on the date of
inspection and no document has been filed by the
management to show about the approval of M/s. Atul
Engineering as a contractor by Telecom District Manager,
Bhandara or that there was any agreement between Atul
Engineering and Telecom department regarding giving of
work order to Al Engineering to supply labours and
accordingly Atul Engincering supplied labours and
payment was made to Atul Engineering by the Telecom
department for the same,

7. At the time of argument, it was submitted by the
learned advocate for the workman that the workman was
appointed on daily wages on 25-07-1998 by party no. 1
as a labourer for doing the departmental work of
maintenance and repair of old cables under SDE, cables,
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Gondia and the workman worked under the immediite
supervision of the cable jointers and over all superision
of the SDE, Gondia and he was maintaining the dusdy work
dairy, which was counter signed by the cable jointess and
wages was being paid 10 the workman under ACG-17 form
and on 30-08-2000, the services of the workiman was
terminated. in violation of the provisions of Section 25-F
of the Act and as such, the order of terminatior iz 1ilegal
and the workman was never engaged by any contractor
and from the evidence on record, it 1s clear {hat to avoid
its responsibtlity, party no.l took a faise plea of
chgagcment of the workman by the contractor and party
no. | failed to produce the ACG-17 forms. in spife of the
dircction of the ALC during conciliation and the
documents produced by the management have been
manufactured with collusion with M/s. Atul Enguiecring
and as the order of termination of the services of the
warkman is illegal, he is entitled for reinstatement in service
with continuity and full back wages.

% Per contra, it was argued by the learned advocate
for the party no.1 that the workman was never appointed
on daily wagcs basis on the post of labour by party no |
and as the workman was never in the cnployment of
party no. 1. the question of his termination does not arise
at all and party no.1 had issued coatract to Atul
ingincertng for laying underground cable and the sad
gontractor had cogaged the present workman and lour
ather workers for executing the contract work awarded to
them and aficr completion of the work. the workman was
noi engaged by the said contractor any more and there
wis no master and servant relationship between party
no.! and the workman and from the evidence on record
including the documents filed by the party no L. it is cicar
that the workman was engaged by Atul Engineering and
he was never appoinied by party no. 1 and as such, the
workman is not entitled to any relicf,

In support of the submission, the learned advocate
for the parly no. | placed reliance on the decisions
reported in (2008) 3 SCC-571 (Himmat Singh Vs [CT India
Lidyand AIR 2001 S C. 3527 (Steel Authority of India Lid.
Vs. National union water [ront workers and others).

9 Inview ol the stands taken by the parties. the first
point for constderation is as to whether the workman was
cngaged as a: Jbour on datly wages by the party no | or
he was a conract labour as claimed by party no. L.

Perused the record including the pieadings of the
partics and cvidence praduced by them, both oral and
documentary. Admiitedly, all the documents filed by the
parly no.l regarding giving of coutracts to Atul
Engincering relate to the year 1999, The witness cxamined
on behalf of the parly no. 1 has admitted the same. The
workman has claimed that L was mamntaining the daily
work diary and the same was being countercd singed by
the cable jointers, who were Lhe perinancnt cmployee of
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the party no. 1. Party no.1 in the written statement in para
1§ has stated that the work diary produced by the workman
was prepared by him and the same was not certified or
signed by any competent authority. The said pleading
shows that party no.l has not denied aboul the
maintenance of the daily work diary by the workman and
about counter signature of the same by the cable jointers.
It is clear from the daily work diary and other evidence on
record including the admission of the witness of the
party no.1 that the workman was engaged by the Telecom
department pricr to the giving of work to M/s. Atul
Engincering as a labour on daily wages and he was not
engaged by the contractor.

1tis clear from the cvidence on record including the
daily work diary that the workman had completed 240 days
of work in the preceding 12 calendar monihs of the daic of
his termination 1.c. 30-08-2000 and the termination of the
services of the workman was done, without compliance of
mandatory provisions of Section 23-F of the Act. So, the
termination of the scrvices of the workman on 30-08-2000
sillegal,

10. The next question for constderauon is as to what
relief or reliefs the workinan is erditled to. Admittedly the
engagement of the workman was on daily wagces basis.
Such engagement was not done in accordance with the
Recruitment Rules of party no. L. The engagement of the
workman was for the period from 25-07-1998 10 30-08-2000
on daily wagces basis and such engagement was made
about 12 years back. At this juncture, 1 think it aproposto
mention about the decision of the Hon'ble Apex Court in
this regard. as reported in 2010 (8) SCALE-582 (isicharge
Officer another Vs, Shankar Shetty). In the said decisien.
the Hon'ble Apex Court have held that -—

“Itis trug that the carlier view of this court articulated
in many decisions reflected the legal position that if
the termination of an ¢mployee was found to be
ilegal, the relicf of reinstatement with full back
wages. would ordinarily follow. However, in recent
past there has been a shift in the legal position and
in a long line of cases, this court has consistently
taken the view that relief by way reinstatement with
back wapes Is not avtomatic and may be wholly
inappropriatc in a given fact situation even though
the termination of an employee is in contravention
of the prescribed procedure. Compensation instcad
of reinstatcment has been held to meet the ends of
justice™.

The Hon 'ble Apex Court have further held that :—

“Industrial Disputes Act, 1947/ Section 25F/Daily
wager/Termination of service int violation of Scction
25(Fy Award of monetary compensation in lieu of
reinstatement /Respondent was initially engaged as
daily wager by appellants in 1978/His engagement
continued for about 7 years intermittently up to
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06.09.85/Respondent raised industrial dispute
relating to his retrenchment atleging violation of
procedure prescribed in Sec. 25(F) ofthe Act/Labour
court rejected respondents claim. holding that section
25(F) of the Act was not attracted since the workman
failed to prove that he had worked continuously for
240 days in the calendar year preceding his
termination 06.09.85. On appeal, High Court directed
reinstatement of Respondent into service holding that
termination of respondent was illegal—Whether an
order of reinstatement will automatically follow in 2
case where engagement of a daily wager has been
brought to an end in violation of Section 25(F) of the
Act-Allowing the appeal—held :

A. The High Court erred in granting relief of
reinstatement to the respondent. The respondent
was cngaged as daily wager in 1978 and his
engagement continued for about 7 years
intermittently up to September 6, 1985 i.¢. about
25 years back. In a case such as the present one i
appears (o us that relief of reinstatement cannot
be justified and instead monetary compensation
would meet the ends of justice. In our considered
opinion the compensation of rupecs one lakh
(Rs. 1,00,000) in lieu of reinstatement shall be
appropriate, just and equitable”™.

11. Applying the principles enunciated by the
Hon’ble Apex Court in the above mentioned decision 10
the present case in hand and taking the entire facts and
circumstances of the case into consideration, I think that
the relifs of reinstatement in service and payment of back
wages will not be justified and instead, monitory
compensation would meet the ends of justice. In my
considered opinion, the compensation Rs. 20,000 (Rupees
twenty thousand only) in licu of reinstatement shall be
appropriate, just and cquitable. Hence, it is
ordered - —

ORDER

The action of the management of Telecom District
Manager, Sanchar Nigam Limited,’ Bhandara (Mah) in
terminating the services of Shri Baliram Pandurang
Bramhankar w.e.f. 30-08-2000 is illegal, improper &
unjustified. The workman is entitled for monetary
compensation of Rs. 20,000 in lieu of reinstatement. Heis
not entitled for any other relief.

The party no. 1 is directed to pay the compensation
of Rs. 20,000 to the workman within one month from the
date of Publication of the award in the Official Gazette.

J. P. CHAND, Presiding Officer
74 fxeeht, 13 3T, 2012
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TSI HAR, STTHM affamr
New Delhi, the 13th August. 2012

S. 0. 2800—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947). the Central
Government hereby publishes the Award (Ref. 188/2001)
of the Central Government Industrial Tribuna! No. 2,
Dhanbad as shown in the Annexure, in the industrial
dispute between' the management of M/s. BCCL and their
workman, which was received by the Central Government
on 13-08-2012.

{No. L-20012/163/2001-IR (CM-1)]
AJEET KUMAR. Section Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL (No. 2) AT DHANBAD

Present : Shri Kishori Ram, Presiding Officer

In the matter of an Industrial Dispute under Section
10(1)}d) of the 1.D. Act, 1947

Reference No. 188 of 2001

Parties ;: Employer in relation 1o the management of
Sudamdih Coal Washery of M/s. BCCL and their workmen.

Appearances:

On behalf of the workman :  Mr. R. K. Mukherjee, Ld.
Advocate

On behalf of the Mr. D.K. Verma, Ld.

Management Advocate

State : Jharkhand Industry . Coal
Dated, Dhanbad, the 13th July, 2012
ORDER
The Government of India, Ministry of Labour, in

. exercise of the powers conferred on them under Section

10(1)(d) of the 1.D. Act, 1947 has referred the following
dispute to this Tribunal vide their Order No. L-20012/163/
2001-IR (C-D dt. 11th July, 2001.

'SCHEDULE
“Whether the management’s of BCCL, Sudamdih Coal
Washery is justifisd in not regularising Sri Basudeo
Supakar, Clerk in Grade-11 as Time Keeper? If not, to
what reliefis the workman entitled and from what date?”



2. The case of the sponsoring union is that
workman Basudeo Supakar is a permaneni workman of
Sudamdih Coal Washery of BCCL. He was regulansed in
Clerk Grade IH w.e.f. 12-5-1993 from the post of Clerk (T)
Cat. 1 as per Office Order No. 2088-92 dt 18-5-1995.
Thereafter though he was allowed to continuc 1o work as
regular Time Keeper in shift of Sri Rajeshwar Pandey hence
forth as per another Office Order No. 3066-68 dt.
18/22-7-1993, thus he was placed in clerical Grade [11 on
regular post of Time Keeper against permanent vacancy
for it since carlier yet called as Reliever Time Keeper, and
as per the Notesheet No. BCC/SCW/NS/9G dt. 3-10-96_ he
was recommended for his promotion in clerk Gr 11 as Time
Keeper {or the reason of his working as Tume Keeper fora
period of three years, yet in violation of the Certified
Standing Order and Sec. 9A of the LD, Act.. 1947, hewas
arbitrarily bul suddenly directed to work as Wetgh-bridge
Clerk as per the Office Order dt. 20th April. 2000, and he
was not brought back to his original post of Time Keeper
Many other on their pursuance and representalion werce
brought to their original post of Time keeper. bui he was
again transferred to work as clerk in P F. Scction to deal
with pension work as per the office order No. 3217 dt.
23-3-2001. As such his twice transfer by the Mangenent
in two different sections in a penod of eleven months after
his continuous working Time Keeper for about % voars was
quite illegal, malafide and discriminatory. disregarding his
representation, The post of Time Keeper is of Clerk Gr 11
as per N.C.W.A. In view of his working as Tume Kceper for
three years since prior to 3rd Oct., 1993 he descrves
placement in clerk Gr. 1T w.e.f. 3-10-1993 thereafter hig
regularisation in the same Grade afier six months as per the
Certified Standing Order or relaxing the provision afler one
year w.e. f. 3-10-1994. As such the action of the Management
in denying his regularisation is unjustificd  The workman
is entitled to it with consequential differences of wages/
salary and benefits.

3 Further the Union concerned for the workimnan in
his rejoinder categorically denicd the allegaiions of the
Management, pleading that Cadre Scheme {or the purposc
of regularisation s not attracted.

4. Whereas the case of the Management with specific
denials is that the workman was engaged as Clerk (1) in
category . After completion of his training and performance
as a Clerk Gr. 111, he was regularised as clerk. Gr. 1T with
scniority w.c.f. 12-5-1993 asper the order dt. 18-3-1%95. As
per the provision of Cadre Scheme, the promotion from
Clerk Grade il has to be effected according o scniority
subject to satisfactory performance and maintenance of
good C.R. and recommendation of the D. P.C. for it scnaily
But due to malpractice, some local officer under the
influence of powerful union icaders allow somc workmen
of clerical Grade 11T by way of regulansation through
litigation in stcad of promotion. In the prescit case, the
local officer without any approval of the General Munager
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allowed the workman to work as reliever Time keeper during
leave and sick vacancics. tried to put him as regular time
keeper, and wanted to promote him without considering
the seniority panet of various scnior clerks. So the claim of
the sponsoring union for regularisation of the workman in
clerk grade II is bascless, as he had not any valid
authorisation as per the legal provision for obtain duc
approval from the cadre controthng authority in accordance
with the Cadre Scheme. The workman was never promoted
on the basts of the Departmental Promotion Committee
(DPC) nor approved by the General Manager. the Cadre
Controlling Autherity for it. As soon as the metter came to
the fight, the workman was transferred to different places,
and was posted as Clerk Grade {11, He is not cntitled 1o any
relict,

FINDING WITH REASONING

5 Inthis case, WWI Basudeo Supkar. the workinan
himself for the Umion. and MWI R G Ram. the Personnel
Manager for the Management have been examined.

Mr. R. K Mukherjec. Ld. Counscl for the Union/
workinan submits that the main point is that the workman
Basudeo Supakar since regularised as Clerk Gr. it we £
12-5-i993 as per order dt. 18-3-1995. was a permancnt worker
Gr. 111, bug he has not been working as Time Keeper and be
worked as regular Time Keeper in place of Rajeshwar
Pandcy as perorder dt. [R/22-7-1995 (Ext. W. 4) against huis
penmanent vacancy, but his regularisation promaotion as
Time Keeper stands duc on 3-10-1996 in Gr. 1. though the
workman was transferred from onc department to another
violating the Scc. 19Aof the 1D Act. In response o it. the
contention of Mr. D. K. Verma. the Ld. Counscl for the
Management interalia 1s that the workman was firstly
provisigonally appointed as Clerk (T Catepory | on
compasstonate ground as per the Managemeni's lelters
12/24-3-1992 and 9/11-5-1992 (Ext W 2 & 1 respectively)
and thercafler he wis regulanscd to the post of Clerk Gr
wef 12-5-93 as per thc office order dt. 18-5-1995 (Ext. W
3. According to Mr. Verma, a clerk (Gr HD iscntiled to
Clerk Grade subject to vacancy and D P.C. under the Cadre
Scheme which docs not provide any such regulansation
for 1t. Morcover. the workman has admittedly got s
promotion to Clerk Gr 1las the office order dt. 20/21-3-2001
(Ext. W 8)_but not from 2000 without through D.P.C as
alleged by him. so the workmian 1s not entitled to any rclicf,

6. On consideranion of the material evidences as
adduced in behaif of both the partics, and as also argued
by their respective Learned Counscls, 1 find that the
workmain'’s climmful plea s that as per an order du
8-12-1993 (unproved tll nov) he was engaged as Reliever
Timc Keeper, and thereafter he was peananenthy regulanised
as Time Keeper as perorder dt. i8-07-1993 (Ext W brofthe
Managemient, as he continuoushy worked accordwply for
scven years Bul his facts of engagement is Rehiver Tune
Keeper as per order dt. 8-12-1994 and of his continuously
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working as Time Keeper for seven years being unpleaded
are bascless; so far as the officer order dt. 18/22-7-1995
(Ext. W. 4) is concerned. It was issued by the Project Officer,
Sudamdih Coal Washery who was not the Competent
Authority to allow the work as a regular Time Keeper in
shift of Sri Rajeshwar Pandey rather it was temporarily
issued for temporary management for which no approval
‘was sought from the Competent Authority. Such office
order issued by the Project Officer in favour of the workman
is quite contrary to the Cadre Scheme of the Clerk Grade,
and it can never confer on the workman any authority for
his regularisation as Time Keeper all on a sudden. Apan
from it, his transfer to Weight Bridge Depaertment as Weigh
Bridge Clerk and then in the P.F. Section asPF. Clerk inthe
year 2000 and 2001 respectively as orally stated by the
workman are the Administrative orders of the Management
which are not related in any way to a change in the
conditions of service of a clerkship of the present workman;
so sec. 9A of the LD. Act is quite inapplicable to the case.
In the light of the aforesaid finding, the argument of
Mr. R. K. Mukherjee Learned Counsel for the Union/
workman appears to be quite unacceptable and unpursuasive.

Therefore, the schedule is responded as such

the Management of M/s. BCCL, Sudamdih Coal
Washery is quite legally justified in not regularising
Sri Basudeo Supakar, Clerk in Grade 11 as Time Keeper.
Hengce, the workman is not entitled to any of reliefs.

KISHORI RAM, Presiding Officer
4 faeett, 13 73, 2012
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[ T&1-22012/91/2010-STESR (Fhew-11)]
o M. =, S A
New Delhi, the 13th August, 2012

S. 0. 2801.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947}, the Central
Government hereby publishes the Award (Ref. 18/2010-
11) of the Central Government Industrial Tribunal-cum-
Labour Court, Nagpur as shown in the Annexure, in the
industrial dispute between the Management, of Western
Coal Field Ltd. Coal Estate, Wani North Area, WCL, and
their workmen, received by the Central Government on
13-08-2012.

[No. L-22012/91/2010-IR (CM-D)]
B. M. PATNAIK, Section Officer

ANNEXURE

BEFORE SHRILLP. CHAND, PRESIDING
OFFICER, CGIT-CUM-LABOUR COURT, NAGPUR

Case No.CGIT/NGP/ 18/2010-11 Daic: 1-8-2012.

Party No. 1:  The Chairman-cum-Managing Director.
Western Coal Ficlds Ltd.. Coal Estate.
Civil Lines, Nagpur.

The Chief General Manager.
Wani North Area, WCL., PO : Bhalar.
Tah. Wani, Distt. Chandrapur.

Versus

Party No. 2: Shr Ramnagina Thug R/o. Shiv Nagar,
Kandri Post. Kanhan, Taluka Kampiee,
Distt. Nagpur.

The President/ Secretary

Lalzanda Coai Mines Mazdoor

Union (CITU), CWS Tadali Branch,

PO : Urjagram Tadali, Distt. Chandrapur

AWARD
(Dated : 1st August, 2012)

In exercise of the powers conferred by clause (d) of
sub-section (1) and sub-section 2(A) of Section [0 of
Industrial Disputes Act, 1947 (14 of 1947) ("the Act" in
short), the Central Government has referred the industrial
dispute between the employers, in relation to the
management of WCL and their workman, Shri Ramnagina
Thug, for adjudication, as per letter No. L-22012/91/20]
IR (CM-I1) dated 21-02-2011, with the following
schedule . —

“Whether the action of WCL management in denying
re-employment to Shri Ram Nagina Thug as per
memorandum of Settlement dated 13-06-2003 is legal &
justified on the ground of his being unfit to work due to
poor vision? If not, can the relief of employment o his son
be granted to workman?”

2. On receipt of the reference, the parties were
noticed to file their respective statement of claim and written
statement and accordingly, the workman, Shri Ramnagina
Thug, (“the workman” in shont), filed the statement of
claim and the management of WCL, (“Party No.1” inshort)
filed its written statement.

The case of the workman as projected in the
statemert of claim is that he was appointed as a tub loader
in Inder Cotliery in 1982 and continued as such till the year
1999 and while working in the said colliery, on 28-01-1997,
he met with an accident, as a result of which, his left index
finger was imputed by operation and he was declared unfit
for duty for six months and he came to be dismissed from
service, by order dated 30-08-1999, on the basis of a
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departmental enquiry, on the charge of his unauthorized
absence from duty for the period from 20-05-1998 to
04-07-1998 and thereafier, he was given appointment as a
tub: loader purely on temporary basis for one year vide
appointment order dated 26-09-2000 and he was allowed to
Jjoin at Mahakali Colliery, Chandrapur with effect from
02-11-2060 and he was automatically terminated from services
after one year i.e. in October, 2001 and a demand was raised
on his behalf by a registered union for his reinstatement and
the matter was considered by party no.l and party no. |
agreed to the proposal for his reinstalement subject to some
terms and conditions and in terms of the settlement, party
no. 1 issued the appointment and advised him to report for
duties to Chief General Manager, Wani North Area. It is
further pleaded by the workman that as per the Mines Act,
1957, a person who has undergone a medical exarnination on
a date not earlier than five years shall be deemed to have
undergone an initial Medical examination and the last date
of his Medical examination shall be taken to be the date of
his initial medical examination under the rules made under
the Act and the appointment given to him by party no. 1 was
not a fresh appointment, but a reinstatement in terms of
settlement and there was also no pre-condition in the
scttlement that his re-employment should be subjected o
initial medical examination clearance and as such, as per
rules, there was no cause for referring him 10 the Medical
authorities for obtaining medical clearance prior to taking
himton duty, but party ne. 1 sent him for medical cxamination
to Rajiv Ratan Hospital, Guggus, Wani Arca, by order dated
21-06-2003 and by 2 communication dated 11-07-2003,
he was intimated that he was found unfit for work by the
medical authorities and he approached the partv no.1 to
recqnsider their decision and allow him 1o join: duty i terms
of the settlement, but party no. 1, instead of taking kim on
duty, sent him for further medical examination by the Apex
Medical Board and once again intimated him that the Apex
Board also found him unfit for work due to poor vision of Icft
eye and thercafter, he made repeated representations
individually and also through the unions, bt to no avail, so
he was constrained to prefer a writ petition bearing
no. 2715/2006 before the Hon "ble High Court praying fora
direction {o party no. ! to take him on duty 1n terms of the
merorandum of settlement and office order both dated
13-06-2003 and the Hon’ble High Court was picased to
dispose of the petition with the following directions . —

“Learned Advocate Mr. Lahiri states that the
petitioner is willing to make an application for absorption/
appointment of petitioner on a post, which the empioyer
may identify, where the person with visual handicap can
be gccommodated, and all details in that regard be
ascertained and notified by the respondent. According 1o
Learned Advocate Mr. Lahiri, the petitioner would make
such application within fifteen days from today.

The candidature of the petitioner can be considered
in due course after the exercise is complete.

We, therefore, direct the respondents to carry out
the exercise required under the provisions of Persons with
Disabilities (Equal Opportunities, Proiection of Rights and
Full Participation) Act, 1995, within three months from the
date of receipt of writ of this court.

If the petitioner is found eligible, his application be
considered in accordance with law and on its own merits ©

It is also pleaded by the workman that according to
the directions of the Hon’ble Court, he made a
representation secking his absorption on duty on
07-04-2007 and in respouse to the same, party no. ] asked
him in issuing a lctter to submit the disability certificate
from the medical Board constituted by the State Government
for taking necessary action at their end and accordingly he
presentied himself before the Medical Board, Government
Medical Collepe, Nagpur for medical examination on
28-06-2007 and the Medical Board referred him to Board of
Referees, Department of Ophthalmology, Grant Medical
Caollege, Sir J.J. Hospital, Mumbai for further examination
of his eye sight and he appeared before the Board of
Referees in Mumbai on 26-09-2007 for further medical
examination and the Board after his examinatior declared
him fit 1o perform duties of labour and by letter dated
29-10-2007, the President, Medical Board, Government
Medical College, Nagpur issued a final medical examination
report declaring him fit for duty and on 30-10-2007, he
submitted the certificate issued by the competent Medical
Board for taking furthcr action in the matter by party no. !
and after a gap of more than two months, the party no. 1,
by order dated 11-01-2008 intimated him that he is not fit
for employment as per the stipulations provided under the
Mines Act, Rules and Regulations made there under, as
certified by the Competent Medical Board and that he is
not having disability in order to cover under the provisions
of Persons with Disabilities (Equal Opportunitics, Protection
of Rights and Fuil! Participation) Act, 1995 for
re-employment and his claim for re-employment is rejected.

The further case of the workman 1s that he filed an
application under the RTT Act and obtained the information
about his medical cxamination and as per the report
submitted by the Presiden:, Medical Board, Government
Medical College, Napgpur his visual acuity was right
eve-6/12 and left ¢ve-6/18 and the workers, namely
Jagannath Utter Kurnar (Tranmuner), Nilkanth Gulab (Drilier).
Mohan Dondha (R/Loader) and Ghanshyam Sitaram Ammnite
(Optr.), who have worse vision acuity than himself
(Workman) are working in underground mines of WCL and
in view of the Medical certificate dated 14-07-2008, he is
entitled for employment in the mines and also at par with
other similarly placed emplovees and party no. 1 cannot be
permitied te discriminate against him. Ttis further pleaded
by the workman that he filed writ petition bearing no. 4919
of 20608 before the Hon'hie Coun by an order dated
24-03-2009, disposcd the wril petition with a dirsction to
party no. 1 to produce hum before the Medical Board of
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WCL, one of whose members must be a renowned
Ophthalmologist, who should examine him and should
issuc appropriate certificate about his vision and the
Hon'ble High Court also directed that the Board shonid
also consider the certificate dated 14-07-2008 issued by
the Medical Board, Government Medical College and on
receipt of the certificate, the party no. 1 should take
appropriate decision about his appointment wiihout forther
delay and accordingly, he presented himsetf before the
Medical Beard constituied by the party no.i and on
10-05-2009, be received communication from the party no. 1
with the intimation that he was found unfit for duty ducto
poor viston o7 both the eyes as per the Medical Board
constituted by them and though the Hon'ble High Court
had directed for considering 1he certificate issued by the
Government Medical College, Nagpur, it is ciear from the
impugned order that the party no.1 deliberately did not
place before the Board, the detailed report given by the
Board of Referces, Department of Ophthaimology, based
on which, the Medical Board of Government Medicai
College, Nagpur had dectared him fit for guty and the panty
no. 1 acted in breach of the order passed by the Hon’ble
High Court and the party no. 1 shified their stand from time
to time to deny employment to him, taking advantage of
\he inconsistent medical reports submitted by the Board
constituted by them, so he was constrained once again
to file writ petition bearing no. 3830/2009, before the
Hon'ble High Court at Nagpur and the Hon 'ble High Court
did not pass any order considering the fact that he has
appropriate remedy under the Act and as such, he was
allowed to withdraw the petition with [iberty to resort
appropriate remedy under the Tndustrial Law, with the
dircction that all guestions arc left open and therefore.
he approached the Assistant Labour Commissioner,
Chandrapur for conciliatton, but as party no. 1 remained
adamtant. the conciliation failed and lastly the reference
vas made.

1t is further pleaded by the workmian that oniy ducto
having of poort visien on Jeff cyc as per the meadical check-
up. it cannol be said that he is unfit o do work in WCL. and
what is required to be shown is continuous il health, which
15 not there on record and during the period of the scrvice
from 1982 611 2001 as a tub loader, he had undergone medical
check-up periodically and had been found fit to perform
his duty and the party no.l have also allowed other
cmplovees having worsc vision acuily as comiparcd to him
10 work in mines and under such circumstances, the decision
of the party no. 1 to deny him  reinstatement is wholly
unfair, discriminatory and smacks of arbitrarincss and party
no. | faifed to implement the Memorandum of settlement
dated 13-06-200% in the matter of giving him re-cmployraent
and the disability of poor vision was apparcntly acquired
during his service period as such, the action of party no.|
in not giving him re-cimployment violates section 47 of
Persons with Disabiliics (Equal Opportunities, Protection
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of Rights and Full Participation) Act, 1995 and as such, he
is entitled to be reinstated in service with full back wages.

3. The party no. | in the writtea statement has o

admitted about the workman working as a tub loader in
Inder Collicry from i1-01-1982 uill the year 1999 and that
the workman was given rest for six months and the workman
was dismissed from services, after holding departmental
enquiry, for the proved misconduct committed by bim.
However, it is plcaded by party no.1 that the workman did
not chalicnge the said dismissal order at any point of time
and after raising the dispute by the workman, a settlement
was arrived at in form ‘H’ as prescribed under the Act and
after entering into the setticment, the workman was given
cmployment and posted at Chandrapur Arca and cven as
per the said settlement. the workman was 10 undergo
medical test to verify his medical fitness and accordingly.
he underwent the medical examination and before
undergoing the medical test, the workman did not lodge
any protest and the worksman was not reinstated in scrvice.
but he was given re-employment, as per the terms and
conditions of the settiement and as the workman failed to
fulfill the conditions of re-employment, his SCIVICS Was
terminated w.e.f. 03-11-2001 and after the termination on
03-11-2011, AITUC union raised a dispute and therc was
an agreement 1o give the workman re-employment as tub
loader on trail basis and he was posted at Kumbharkhani
UG mines, Wani north Arca, alter entening into a {resh
settlement in form ‘H’ dated 13-06-2003 and as there was
break in scrvice, the said settlement contained a condition
that the workman would have 1o pass the medical fitness
test, before joining duties and as there was a gap between
the termination and reemployment of the workman and as
per the provisions of the Mines Rules. the workman was
required to undergo the medical test and accordingly, he
was sent for his IME to Rajiv Ratan Hospital, Ghugus on
21-06-2003 and after his medical test, the workiman was
declared unfit to work in the mines, due to poor visicn and
the workman challenged the IME report and submutted a
centificate issued by the District Civil Surgeon, Nagpur
and on his own requcst, the workman was referred to the
ApeX Medical Board on 19-03-2004, but he was declared
unfit by the Apex Medical Board also, so he was not
allowed to join duty and the workman has raised false
pleas. only with the intention to prejudice the mind of the
court and to gain misplaced sympathy. The party no. | has
admitted that about the workman filing writ petition no.
2715/2006 before the Hon'ble High Court and that the
Hon'ble High Court by order dated 2$-03-2007 to have
directed them Lo carry out the exercise required under the
provisions of Persons with Disabilities {Equal
Opportunitics, Protection of Rights and Full Participation)
Act, 1995 within 3 months from the date of the order. It is
plcaded by party no. | that the workman failed to submit
any disability certificate of the Medical Board, even after
two months of time and therefore, by letter dated
07-07-2007. they intimated the workman their inability to
consider his application dated 07-04-2007 for re-employment
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and inspite of repeated reminders, the workinan did not
submit the medical certificates and the workmean presented
himself for medical examination before the Medicsi Beard on
28-06-2007 and he was referred to Board of Referces and the
Board, by the letter dated 26-09-2007 declarcd him to be fit to
do the work of labour and as the workman was medically fit,
the provisions of Persons with Disabilities (Equal
Opportunitics, Protection of Rights and Full Pariicipation)
Act, 1995 are not applicable to him and he cannot claim
advantage under the said Act and under such circumstances,
by letter dated 11-01-2008, they intimated the workman that
he cannot be re-employed as he was medically unfit as per
the norms under the Mines Act and Rules and the workman
[tled writ petition no. 4919/2008, before the Hon'ble High
Court against the order dated 11-01-2008 for rejecting the
casc of re-cmployment and the Honblc High Court, by
order dated 24-03-2009, disposed of the petition with a
dircction to produce the workman before the Medical Board.
one of the members of which must be a renowned
Ophthalmologist, for his medical examination and as per the
direction of the Hon’ble High Court, the workman was
presented before the Medical Beard, which included the
renownied Ophthalmologist Dr. Sood, and the Board examined
the workman and found him medically unfit. Party no. 1 have
further pleaded that the workman was to work in ming and as
per the Mines Act, and as he was found not fit for his duties,
the management did nof take the risk of giving employment
to him and the details of the other eruployees as mentioned
in the statement of claim have no relevance with the claim of
the workman and the workman has not made available the
documents to verify the correctness of the said claim and
the workman was examined by the experts in the ficld and
after considering the report dated 14-07-2008 issued by the
Medicat Board, Government Medical College, the opinion
was given by them and it is not true that they did not place
the detailed report dated 14-07-2008 before the Medical
Board and the Medical report was censistent, and as per the
orders of the Medical Board, they took the decision about
not cmploying the workman, as he was declared unfit by the
Board and writ petition no. 3830/2009 filed by the workman
before the Hon''ble High Court was withdrawn by him on his
own accord, as the Honble High Court was not inclined to
cnicriain the said petition and as per the provisions of the
Mines Rules, Rule 29 B of the Mines Rules, 4 workman is
required to bx medtcally examined peniodically after lapse of
five years and as per the Statutory Provisions, the workman
was referred to Medical Board for IME and he was found
unfit due to poor vision and therefore, he was not reinstated,
hence the same cannot be said to discriminatory, illcgat and
arbitrary and the provisions of Persons with Disabilities
(Equa! Opportunities Protection of Rights and Full
Participation} Act, 1995 do not apply to the workman and the
workmanis not entitled to any relief,

4. It is necessary to mention here that besides placing
reliance on documentary evidence, about which reference
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has been made by both the parties in their claim and the
written statement, the workman examined himself as a
witness in suppori of his claim. The workman filed his
examination-in-chief on affidavit. However, when the
further examination-m-chief of the workman was taken by
the learned advocate for the workman and he was asked as
to whether hie knows about the contents of the affidavit.
the workman categorically denied of having any knowledge
of the contents of the affidavit. Hence. the oral evidence of
the workman cannotl be taken into consideration for
deciding the reference.

5. The schedule of reference consists of iwo
tssues The first 1ssue is as to whether the workman is
entitled for rc-cmployment as per the memorandum of
seitlement dated 13-06-2003. The other issue is that if the
workman is not entitled for re-employment. then whether
the rclief of emplovment can be granted to his son.

First of all. the issuc of denial of re-employment 1o
the workman by the party no. 1 is necessary to be
considered.

So [ar the said issue is concerned, 1 15 clear from the
plcadings of them that there is no dispute between the
parties that the workman was working as a tub loader at
Inder colliery and he was dismissed from services by order
dated 30-8-1999, on the basis of the discipiinary enquiry
conducted against him on the charge of remaining
unauthorized absence from duty and the workman did not
challenge the punishment of his dismissal from service. [t
is also not disputed that the workman was reappoinicd as
a tub loader purely on temporary basis for one year as per
order dated 26-09-2000 and he worked as a tub toader at
Mahakali colliery w.c.f. 02-11-2000 till October, 2001 and
there was a settlement between the party no.l and the
workman for re-employment of the workman as loader on
trial basis at Kumbharkhani project of Wani North Area
with some terms and conditions and that the workman was
sent for us medical examination on 21-06-2003 to Rajiv
Ratan Hospital, Ghugus of Wani Arca and after his medical
examination, the workrrian was found unfit for duty dec to
poor vision and on the request of the workman, he was
again sent to the Apex Medical Board for his medical
examination and after medical examination, the Apex
Medical Board alsc found him unfit for work due to poor
vision. There is also no dispute between the parties about
the workman approaching the Hon’ble High Court in Writ
petitions no. 2715 of 2006, 4919 of 2008 and 3850 of 2009
and the dircction given by the Hon'ble Court in the said
writ petitions and production of the medical examination
certificate issued by the Medical Board, Medica! College,
Nagpur basing on the report submitted by the Board of
Referees in Mumbai, by the workman, in which he was
declared fit to work as a Labourer. It is also not disputed
that as per the dircction of the Hon'ble High Court in writ
petition no. 4919/2008, the workman was examined by the
Medical Board constituted by the party no.! and the
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Medical Board found him unfit for duty for poor vision of
both the eyes.

The documents on record shows that as per the
direction of the Hon ble High Court, the workman was
examined by the Medical Board consisting of a renowned
Ophthalmotogist on 22-04-2009 and he was found unfit
due to poor vision of both eyes and the Board also found
that there was no further improvement of his vision with
glasses in both the eyes and for that the workman was not
given re-cmployment.

According to the workman, there was 1o condition
in the Memorandum of Settlcment dated 13-06-2003
regarding the medical examination and as per the Mincs
Act. 1952, a person who had undergone a Medical
examination on a date carlier than five years, should be
decmed 1o have under gone the initial medical examination
and the last date of his initial medical examination should
be taken to be the date of his initial medical examination
under the rules and his casc was not a case of fresh
appointment, but was reinstatcment in terms of settlement
and as spch. there was no reason for referring him for his
medical examination.

However. 1 find no force in the contention raiscd by
{he workman in view of Chapter-1V-A of the Mines Rules
Chapter 1V-A of the Mincs Rules deals with medical
cxamination of persons cmployed or to be employed in
Mines Rule 29-A of the Mines Rules provides that
provisions of Chapter IV-A apply to persons who arc
employed purcly on temporary or casual basis for a
continuous period not exceeding six months, which means
that the said Chapter applies to all other persons employcd
or 1o be cmployed in mines, except the persons appointed
on casual or temporary basis not cxceeding six months. It
is never the case of the workman that his re-appointment
was not exceeding six months. The workman has also not
produced any evidence to show as o when his last medical
examination was donc, while in service. So, it was nccessary
for party no. | tosend the workman for medical examination
as per Rule 29-B of the Mincs Rules, beferc his
re-cmployment. It is clear from the materials on record that
the workman was lastly examined by the Medical Board on
24.03-2009 and he was found unfit for duty, due to poor
vision in both cyes and that there was nio improvement of
his vision with glasses in both the eyes. Asthe workman is
found medically unfit for re-employment, party no.1 was
justified in not giving him re-employment.

The workman has cited the cases of some other
employees, who are in service of party no. 1, in spite of
poor vision like him or worse than him. However, on perusal
of the documents filed by the workman, itis found that the
workman is not at par with those employees as with glasses,
{hose employecs have better vision. For example, though
the visual acuity of Ghanshyam without glass in both the
eyes was 6/36, with glass the same was 6/6. Likewise, the

visual acuity of employee Mohan Dhonde was 6/24 inboth
eyes without glass, with glass the same was, right eye-6/18
and lef eye-6/9. The visual acuity of Nilkanth Gulab without
glass was right eye-6/12 and left cye-6/18 and the said
employee was referred to Ophthalmologist. The visual
acuity of Jagannath without glass was right eye-6/24 and
left eye-6/18 and with glasses right eye-6/18 and left cye-6/
12 and he was referred to the specialist in eye and
medicine. The vision of acuity of the workman as found by
the Medical Board on 22-04-2009 is right eye-6/18 and left
eye 6/24 and that there is no further improvement of the
vision with glasses in both eyes. It is not the case of the
other employees, there is nothing on record show that
their vision acuity cannot be improved with use of glasscs.
Morcover, it is found that with glasses, the vision acuity
of the other employees was within the Medical Standard of
fitness as prescribed under the Rules. Hence, the
submission made by the workman regarding discrimination
against him fails.

6. So far the application of the provisions of the
Persons with Disabilitics (Equal Opportunitics, Protection
of Rights and Full Participation) Act, 1995 is concerned, it
is necessary 1o mention here that the Hon'ble High Court
in writ petition no. 2715/20006 have been pleased to direct
that, "If the petitioner is found cligible. his application be
considered in accordance with law and on i{s own merit."
So. now it is to be considered as to whathier the provisions
of the said Act arc applicable to the casc 7 tha workman.
Section 47 of the said Act says that, "No cstablishment
shall dispensc with or reduce in Rank, an employce who
acquires a disability during his service." So for applicability
the provision of the said Act. the first and lormost
requirement is that the employec must have acquired the
disability during his scrvice. However, it is not disputed
{hat the workman was dismisscd from service by order
dated 30.08.1999 for proved misconduct of remaining
unauthorized absence and that he did not challenge such
order of dismissal cither before the competent authority or
in any competent court of law. So, the order of dismissal
has become final. There is no cvidence on record that the
disability of poor vision was acquired by the workman
during his services. Morcover, the scrvices of the workman
were neither dispensed with nor he was reduced in rank
duc 1o acquiring of the disability. Hence, quesiion of
applicability of the provisions of the Persons with Disability
(Equal Opportunitics, Protcction of Rights and Full
Participation) Act, 1995 1o the casc of the workman docs
not arise, So it is found that therc is no illcgatity in denving
rc-employment to the workman by the party no. 1.

7 So far the second issuc regarding giving of
employment to the son of the workman is concerned, i is
1o be mentioned here that in (he schedule of reference, the
necessary provisions, rules or law under which such relicl
can be granted to the son of the workman has not been
mentioned.
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However, there are provisions in the NCWA is in
give employment to one dependent of & worker who
becomes permanently disabled while in servic: Sooh
provisioss do not apply 1o the dependents of 4 workim
wha is noi - service or who is already dismissed fromg
service. As in this case, the workman is found unfii S his
re-exaployment in service after his dismissal from servics
*.:¢ provisions as provided in the NCWA for OV,
of one of the dependents of the workmax do not apply 1o
his son. Hence, the relief of employment cannol be gnen
to the son of the workman, Hence, it is ordered  —-

ORDER

The action of WCL managemcnt in denying
re-employment to Shri Ram Nagina Thug as per
Memorandum of Settlement dated 13.06.2003 is icgal &
justified on the ground of his bemng unfit to work duc to
poor vision. The relief of employment to his son cannct be
granted to workman.

J.P.CHAND, Presiding Officer
% fiwelt, 13 e, 2012
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New Delhi, the 13th August, 2012

5.0. 2802.—In pursuance of Section !7 of the
Industrial Disputes Act, 1947 (14 of 1947) the Ceniral
Government hereby publishes the Award (Ref. No. 60/06)
of the Central Government Industrial Tribunal-cum-Labour
Court, Jabalpur as shown in the Annexure, in the Industrial
Dispute between the management of Khad: & Viilage
Industries Commission, and their workmen, received by

the Central Government on 13-8-2012.
[No. L~42012/37/2004-IR (CM-1D)]
B. M. PATNAIK, Section Officer

ANNEXURE
BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL -CUM-LABOUR CO URT,

JABALPUR

No. CGIT/LC/R/60/06

PRESIDING OFFICER : SHRI MOHD SHAKIR HASAN

The General Secretary,

Khadi Commission Karmchari Union,

Ichhawar Road, Sehore,

Magdhya Pradesh ... Workman
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Versus

The Project Manaser,

Khadi & Village Indusiries Commussion.

{chhawar Road,

Schore.

Madhya Pradesh .. .Management

AWAR D
Passed on this 27th day of Julv 2012

[ The Government of India. Ministry of Labour
vide its Notification No. L-42012/37 F2004-IR(CM-11) dated
19-9-2006 has referred the following dispute for
adjudication by this (ribunai —

“Whether the demand of the Union for proper
classification. pay scale/ wages, leave of the
labourers on rcgularization at par with the other
skilled workenen is legal and justified? if ves, 1o what
tchiefare the workmen entitied?”

2. The case of the Union. in short, is that the Union
is d registered trade Unton, All the workers are members
of the Union. Tt is stated that the workman Cat-IV arc
working for the last seven years and are skilled iabours
but they arc being pard wages of unskilled labours.
Similarly workman Cat-11 works of Fitler but is getting
pay of Driver(Mechanic). Tt is stated that the workers
have been regularized but even then they are not gelling
wages, different type of leaves and other amenitics as
per the declaration of Khadi and village Industrics
Commission { in short KVIC ). Whercas the management
has provided all facilities and benefits io the Eiectricai
Supervisor and Store Incharge working in the same
organization. It 1s stated that the workmen have nof
properly designated as Machine Operator, Fitter and
Electrician as per their nature of Jobs and are not being
paid wages accordingly of skilled labours. The Union is
said t0 have placed all these demands before the
management which ire being provided 1o other emplovees
of the organizaiion but the managemert 13 discriminating
them with other employecs. It is submiticd that the
reference be answered in favour of the Union

3. The management appeared and filed Written
Statement (o coniest the reference. The casc of the
management, interalia, is that the management is engaged
i the processing of Cotton and its product and has not
violated the law nor has discriminated the workmen of the
Union with other employecs. It is stated that the workmen
are engaged on daily wages and are industrial workers.
They have been deputed to work as per the need of the
establishment. They are getting the pay scale of Rs 2550-
3220 plus other allowances. Thus cach worker is getting a
total wage of Rs. 5753 per month which is much higher
wages than the skilled labour of Rs.2808, apart from pay
and allowance, they are gettin £ more other benefits such
as paternity leave, special leave for family planning,
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Medical Leave, Annual Megicsi ceimbursement, washing
aliowance, conveyance allowance and canteen allowance
as per model standing orders of Factory Act. It is stated
that the workers who are performing the job of Fitter and
Electrician are getting the pay scale of Rs.3050-4590 and
other allowances instead of Rs.2550-2800 and other
allowances. It is submitted that the claim of the Union is
not justified and is not entitled to any relief.

4. On the basis of the pleadings of the parties, the
following issues are framed for adjudication-

I. Whether the demand of the Union' for proper
classification, pay scale/wages, leave of the
labourers on regularization at par with other skilled
workmen is legal and justified?

1I. To what relief the workmen are entitled?
S. 1ssue No. I

There is no case of the Union that the workmen who
are industrial workers and are doing work in Xhadi and
village Industries Commission, Sehore (in short KVIC)
are getting less pay/wages and other benefits with similarly
situated industrial workers working in another
organization. Rather the case of the Union is that these
workmen, who are industrial workers and are engaged in

the production are discriminated from the other employees

engaged in administration and office work of the same
organization in the matter of pay scale/wages, leave and
other benefits whereas the management has contended
that these industrial workers are getting more pay and
allowance than the Cotlectorate rate admissible to skilled
labors and are governed by the model standing order of
the Factory Act. Moreover the office staffs of KVIC are
governed by KVIC rules,

6. Now let us examine the evidence adduced by the
Union. Shri Raj Kumar Bairagi is General Secretary of
Khadi Commission Karamchari Union and a workman
himself. He has stated the pay scale and allowance and
other benefits of the Industrial workers and office and
Administrative workers to show the discrimination.

7. For convenience the pay scales and the
allowance given to both classes of workers are indicated
below—

Industrial workers
Name of the post Pay scale
1. Industrial worker Rs.3050-75-3590-80-4590
Cat-ll
2. * Cat-111 Rs. 2750-70-3800-75-4400
3. "Cat-1V Rs. 2550-55-2660-3200

Other uffice employees working in the same project

a. Asstt. Accountant Rs. 4500-125-7000
b. Electrical Supervisor -do-
c. Steno I1 Rs. 4000-100-6000

dLDC Rs. 3050-75-3950-80-45%0

€. Driver ~do-

f. Peon Rs. 25 50-55-2660-60-3200
Other benefits given to both class of workers

Particulars of benefits Office staff Industrial workers

Earned Leave 30 days 1day in 20 working
days (max 15 days)
Medical Leave 10 days 3 days
CL 10 days 7 days
National Holidays 17 days 9 days
Restricted Holidays 2 days Nil
LTC Asperrule Nil
Other allowances As perrules As per Factory
and benefits of the Act.
commission

8. The Union witness Shri Bairagi has further stated
that the same service condition to ail the employees of the
same project has been refused by the management. He
has also stated that the workmen be also given proper
designation according to their job. However he has
admitted in cross-examination that the work of factory
workers are different from the work of office employees.
He has stated that the leaves applicable under Factory
Act is not applicable to the office employees. This shows
that they are getting other leaves as well which are not
applicable 1o the employecs of the office. Thus it is clear
from his evidence that the work of both the categories of
workers are different and both are governed by the different
rules and therefore they cannot be equated on the
principies of “Same pay for same work ™.

9. The Union has filed documentary evidence in the
case. The management has admitted those documents.
Exhibit WA is the list of national holidays admissible to
the office employees who are governed by the rules of the
Commission. Exhibit W/2 is the appointment letter dated
28-3-96 of Shri Raj Kumar Bairagi. This is filed to show
that he was appointed as Industrial worker Cat-ll as
Industrial worker daily wages employee. This goes to show
that he was employed in the Factory in the side of
Industrial Trading Unit. The service conditions and the
nature of work was obviously different From the
employees of the office and they cannot compare with
each other. Exhibit W/3 is also an appointment letter of
another Industrial worker namely Shri Anup Singh
Prajapati. The conditions are same as discussed above.
Thus the documentary evidence of the Union also shows
that the Industrial workers cannot be compared with office
employees and they cannot claim the same pay and
allowances as are admissible to office employees.

10. On the other hand, the Management has also
adduced oral and documentary evidence in the case.
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due notice to the workman by registered post. Exhibit
M/7 is the enquiry report. This is filed to show that the
Enguiry Officer found the charges as proved against the
workman and submitied his report. Exhibit M/8 15 the
recommendation to the Competent authority for removal
from service. Exhibit M/9 is the removal order passed by
the Disciplinary Authority. The documentary evidence
shows that the principle of natural justice was followed in
conducting the departmental enquiry and the workman
was duly informed. I find that the depantmental enquiry
conducted by the management ts legal and valid.

6. The management has also examined the Enguiry
Officer Shri Lt. N.C. Uppal in the casc. He is presently
working as Sr. Under Manager ( Mining) He has
supported the case of the management. He has stated that
he issued several memos 1o the workman whe on recoipt
of the said memos did not attend the enguity proceeding.
Thereafter there was no option except to conduct the
enquiry in absence of the workman. His cvidence is
warcbutted. There is no reason to dishelicve his evidenee
His evidence also shows that sufficient epporiumtios were
given to the workman after giving proper information and
there was no violation of the principic of natural josiice.
This 1ssuc is accordingly decided against the work man
and it favour of the management.

T. Issuc No. !

Considerning the discussion made above and oi the
basis of oral and documentary evidence adduced by the
management, it s clear that the evideucs s unrchutied
and 1t 15 ¢siablished that the workman was unantion zed
abscrt from duty and the misconduct had beon proved by
the management in the departmental proceeding, There is
no need 1o lead evidence by the management 1o prove
nusconduct in the Tribunal This issuc is alse decided
against the workman and in favour of the imanagcoment.

8. Issue No. I

it 15 clear from the evidence on record that the
workrnizn was habitual absentec. Thicre is no other cvidence
to nupeach the credit of the evidence of the management.
Under the crireumstances, T find that the pumsiiment
awarded to the workman 1s proportionate 1o ihe chirges
proved against him. I do not {ind any reason i nm,r[u-um
the order of punishment. This issue 12 sccordinply
answered.
9. Issue No, IV

On the basis of the discussion made above | tind
that the workminan 1s not entithed {o any rehiel and fhe
action ¢f fhe management in icrminating the senvices of
the worlonan s justified. Accordingly the reforence
answerced.

10, i the resule, the award is passed without ans
arder to costs

11.1et the copics of the award he sov e the
p

Government of india, Ministry of Labour & Emp!oymenl
as per rules.

MOHP. SHAKIR HASAN, Presiding Officer
¢ Prefi, 13 3, 2042

LI, 2804, T faam sfufem, 1947 (1947
F114) 1 €W 17 H TN H, BEE GEFER TELHLCE
% yEuey ® g fanesl ol SR s # A,
sy W fAfis sdfeifng faam & Swde woar s
stfersron sm Rpway, SR TR (Hed Hem 242/2000)
#i werrfer et 7, 5 S SR 13-8-2012 W W
FaT ol |

{9 TE-22012/53/2000- 33 (Hram-11) ]
= gH YTAEE, S e
Wew Deiind, the 13th August, 2012
5.0. 2Z804.—in pursuance of Scchion 17 of the
Industrial Disputes Act, 1947 (14 of 1947}, the Central
Governmeni herebn publishes the Award (Ref. No.
2422000 of the Ceniral Governimeni Industrial Tobunal/
Labour Court, Nagpur as shown in the Annexure, in the
Industrial  Dispute between  the the management of
Hindustan Lalpeth Openceast Sub Area of WL, and therr
workimen, recerved by the Contml Government on 13-8-2012
| No. L.-22012/53/2000-IR (CM-11)
B M. PAINAIK, Scction Officer
ANNEXURE
BEFORE SHRIJP. CHAND, PRESIDING OFFICER,
CGIT-CUM-LABOUR COURT, NAGPUR
Case No. CGUUNGP/ 242/2000 Date - 3-8-2012
Party No. 1
The Sub Arca Manager,
Hindusian Lalpeth Open Cast.
Sub Arca of WL, PO Ealpeth.
Distt. Chandrapur {MS)

Versus
Party No. 2
scerehary,
Natioral Cothicry Mardoor Congress,
Br. Ballarpur, Dr Ambedkar Noagar,

PO: & Tahe: Ballarpus,
Disy. Chandrapur (MV;
AWARD
frated: 3rd August. 2012,

Foexercrse of the powers conderred by ciause (dY of
sib-sectwon (1 and sub-sechion 20A) of Sectwon 10 of
industriad Disptes Act 1947 (34 ol 1947y ("thie Act 1w
short). the Central Government has referred the industrial
dispute ciployers, in relation (o the
manaecment of WL and their workmen, Shri Satith

botvegn the
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Pocham Dasarwar and 30 others. for adjudication, as per

letier No.L.-22012/53/2000-IR (CM-I}j dated 9-8-2000, with
the following schedule:-

“Whether the action of the management namely Sub
Area Manager, Hindusian Lalpeth Undergroend
Sub Arca of Western Coalfields Ltd. in not
regularizing She Satith Pocham Dasarwar and 30
others is legal & justified? If not, to whal relief the
workmen are entitled and from which dale? What
other directions are necessary in the matter?”’

2. On recoipt of the reference, the parties were
noticed to file their respective statement of claim and
written statzment and accordingly, the Union, “National
Colliery, ‘Workers Congress”, (“the union” in short) filed
the statement of ciaim on behalf of the 31 claimants (as per
the list enclosed), (“the claimants” in short) and the
management of WCL (“Pafty No. 17 in shor) filed its
writlen statement.

The case of the claimants as presented by the union
in the statement of claim is that the 31 claimants had been
working and perforining the job of removing muck, malma
and cleaning of fallen coal in the underground mines, as
well as removal of garbage from the drain, cleaning of
domestic garbage and carrying of such garbage to fix point
and unloading the same there for disposal and though the
jobs assigned to them are of permanent nature and come

nnder the category of prohibited item of contract, the

management engaged contractors for the name sake with
the malafide intention to deprive the claimants of their
legitimate rights of getting permanency and direct
< employment in WCL and the claimants had been given
vocational training before being sent for underground work
and duty slips were being given to them by the Manager/

Under Manager In charge of the shift, which reveal their

employment in underground for sich jobs and “B” forms
of the claimants were also maintained by the party no. 1,
which were statutorily required to be maintained under
rules 41,51,77 A(C) of the Mines Rules and though the
claimants and the union raised the issue of regularisation
of their services time and again with the local management
and with the higher authorities, their services were not
regularized on the other hand, party no.l cleverly
deployed other contractor by stapping the work of the
claimants and employing the new set workers from
January, 1999 and the action of the party no. i was in
violation of the provisions ot the Act and violation of the
established law of the land and as such, the claimants are
entitled for reinstatement in service with fufl back wages
and other benefits of permanent workman with
retrospective effect.

3. The party no.1 in the written statement has pleaded
that the union has very little or no following at all in
Hindustan Lalpeth U.G Mine and the union has not and
acquired representative character, and 1o acquire
representative character the union must have at least 25%

B P

the workers of the establishment as its members and as
such, the union is not entitled to raise the dispute 1t 1s
further pleaded by partv no.l that the claimants werce
contract workers and they were rover appointed by il as
its employees nor wages were paast by it 1o the claimants
and there was no relationship of emplover and employees
between it and the claimants, warranting adjudication in
the matter and for performing odd and sporadic jobs, like
garbage removal, cleaning of drains. clcaning of septic
tanks, soak pits, cleaning of surface drains and removal of
malma/muck along the haulage roadways and travelling
roads ctc, it had been floating tenders from time (o time
and offering contracts to the lowest tenderers on the
agreed rates and cach of these jobs is independent and
purely of temporary nature and one of such contractors
had been Shri Ramaswamy Pureddi and after execution of
the contract and issuance of work order, the said contractor
had been engaging his own men for the performance of
the contracted jobs and he had been submitting his bills
for the quanium of jobs dose by him and he had been paid
lumpsum amounts after scrutiny and passing of the bills
by the concerned dealing depantment and the jobs which
were got done through the contractor were neither of
permanent nature nor prohibited by the governmemt
notification and therefore, the very, basis of the claim of
the union that the claimants had been deployed through
contractor in permanent and prohibited categorics of jobs
is not tenable and if the demand of the union is conceded,
it will amount of taking away the right of the employers to
engage contractors in non -prohibited categorics affecting
their trade and business. .

The further case of the party no.1 is that the
claimants were never employed by the management and
they were contractor’s men and the jobs claimed to have
been prrformed by them are neither of permanent nature
nor the same are under the prohibited categories and the
case law cited is not applicable to this case and the
documents filed as annexure “C” are unauthorized and
manipulated and the same do not.contain the signaturc of
the competent authority and any person, who is deployed
in the mine, either as a direct worker of the company or a
contractor’s man, he is required to be given statutory
vocational training for safety reasons and merely on the
basis of undergoing such training, one can not claim that
he is an employee of the employer and the contracior was
engaged sometimes to do non-prohibited jobs in the
underground and no person can be allowed to go to the
underground, unless he 1s permitted by the Manager and
the same is a statutory obligation and as because. the
contractor’s men were deployed to do some contractual
jobs underground, the same cannot be said to have
created any legal right in their favour to be treated as
drpartmental employees and “Ferm BT register is statutorly
required to be maintained for its ~mplovees working in
the mines and such register is not required (o be maintained
for the workers of the contractor and anneure ‘F* istotally



unauthorized and fabricated with ulienior ipeiive oud such
forrus were used by the contractor without privr

or amthority and the same does not bear v 5
the Manager of the Ming, who 15 the congwi i
'sign the same and the same appears t6 hase voo: wone
‘by the contractor, Ramaswamy Puraddi and the spoce
meant for the signature of the Manager it <3 icraal bag
heen super-inposed by putting in robher siamp, winch
-amounts to *empering with the record ond t a4 of the
coniractor, Ramaswamy Pureddi also appears at sev.al no.
i% of the list enclosed with the reference riumeng his
reguiarisation as an employee of the compony and the
statement is nof only vague, but also, far from trutl and
the contract with Ramaswamy Pureddi was for the periad
from 24-06-1998 10 23-06-1999, 50 altei expiry of ihie smd
pericd, his contract automaticaily got terminated and as
such, these was no question of violation of the provisions
of the Act and the claimants are not entitled to any relief

4 In the rejoinder, the union has pleaded that it had
raised the industrial dispute before the ALC (C),
Chandrapur on behalf of the claimants and ihe party no. |
had raised objection before the ALC, about the union
representing the claimants, but the ALC rejecting such
objection, forwarded the report of failure of conciliation to
the Central Government for making a refcrence and the
Central Government has referred the dispute to this
Tribunal for adjudication and as such, the party no. 1 has
no right to chatlenge the same again before this Tribunal.
It is also pleaded by the union that the claimants were
engaged in underground mine and also on surface and in
the undergound ming, they were engaged for Joading of
coal into the tubs from the face and also fallen coal and
pushing the loaded and unloaded tubes under the
supervision, control and direction of the supervisors and
they were also working under the supervision, control
and direction of the sanitary inspector of the management
and the 31 claimants were employed in permanent nature
and prohibited categories of work and Ramaswamy
Pureddi was a workman himself and the so cafled contractor
did not produce and licence under the provision of contract
labour (Abolition and Regulation) Act, 1970 and the
management also did not issue form V and violated the
provisions of Centrai Labour {Abolition and Regulation)
Central Rules, 1971 and as the'claimants werc cngaged by
the contractor *vithout holding any licence, they would be
deemed to have been engaged by the management itself
as per the principles enunciated by several Hon ‘ble High
Courts and by notification dated 09-12-1976, the Central
Government had prohibited engagemcent of contract
labour for sweeping, cleaning, dusting and watching of
building owned or occupied by establishments 1 respect
of which, the appropriate Government under the
Contract Labour Act, 1970 is the Central Government we f
01-03-1977 and in other ares, of WCL. the services of
sweeping and cleaning mazdoor have been regularized
by the management and provisions were made by the JBCCI
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in NOWACHT for abolition of coniract labour and iie
Secretary, JBCOT had also issucd implementation
mstiocuons no. 35 dated 17-07- 1984 for implementation
of the same and simijar proviswons were also made n
NCWAS LY, Vana ¥F and workimern of saw mll and clay
cartnidtges raakers o BaHarpur, Wani Area had been
s gﬁla,: 1zed by tre managemaen 2ad as such, the claimants
ure entitied for fhe rehels claimed in the siatement of
Claim

40 Besides pisomg reliance on documentan
evigdence. batin thy parties ied oral evidence in support of
their respective claims. Skri Ramaswamy Pureddi. and
Shri Satrsh Pocham Dasarwar have been examined as
witnesses on behail of the umon, Skri D Ramdeorao and
Shn Devendra Pude have been examined as the two
witngsses on behalf of piarty no.l The examination-in-chicl
of all the withesses examined by the parties is on affidavit,
The evidence of the two witngsses examined on behalf
of the nnion is reiteration of the facis mentioned in the
statement of claim and rejoinder. Likewise, the evidence of
the two witnesses cxamined on behalf of the party no i
is in the line of the facts mentioned by the party no. 1 in
the written statcmient. In the cross-examination.
Shri Ramaswamy Purcddi, the witness no. | for the union
has stated that he worked in (he capacity of a contractor
and from January 1996 to Janvary 1997 he worked on
contract basis. He has further admitted that the attendance
sheets for January 1996 1o January 1997 do aot huve the
signaturc of the Sanitary Inspector or the Porsonal
Manager.

Witness Satish Pocham in his cross-cxamination has
admitted that he was coming for work (hrough Ramaswan;.
Puruddi and he has not filed any document to show that
he was recciving payment directly from the office of the
management and he was working as garbage cleaner and
was performing the work of removal of garbage, cleaning
of drain and cleaning of domestic garbage and carrving
such garbage and unloading the saine for disposal.

Though the two witnesses examined on behalf
of the party no. | were cross.examined at length. nothing
of substance has been brought out in their cross-
examination to dishelicve their iestimonics.

6. At the time of argument. it was submitted by
the learned advocaie for the union that it is well settled
by the Hon ‘hle Apex Court in a number of decisions that
the Central Government has enough power under section
10 of the Act to refer the dispute for adjudication and on
such reference, the dispute is to be treated as industrial
dispute and the same has to be adjudicated and frivolous
objection raised by employer that the same is not an
industrial dispute to exhaust the workman is Hable to be
quashed. !i was further submitted that the partvno. lisa
“state” within the meaning of Article 12 of the Constitution
and its action must be not only fair but also reasonable

Z210 Galiz- TH



{ s {1—a@vE 3(ii)]

JI 1 oy ¢ Taaver 8, 2012/91% 17, 1934 6855

and in the NCWAS, provisions were made for abolition of
contract labour and the Central Government vide
notification no. §.0. 4888 dated 01-02-1975 has prohibited
the empioyment of contract labour ir regard to raising or
raising cum selling coal, coal loading and unloading,
over burden removal and ecarth caiting, sub coke
manuvfacturing, and driving of stone drifts and
miscellaneous stone cutting underground and vide
notification no. $.0. 779 dated 09-12-1976, the Central
Government has prohibited the engagement of contract
labour for sweeping, cleaning, dusting and watching of
buildings owned or occupied by establishment of the
Central Government and the Government also prohibited
the engagemert of contract labour on jobs which are of
permanent in nature and on the basis of such direction of
the Central Government, the management of WCL had
regularized the services of 12, 14 and 1 contract labourers
in Majri, Ghugus and Ballarpur Area respectively and the
management had also regularized some mud pallet maker
and sweepers of different areas but, the present claimants
though were at par with such contract labours, they were
not regularized. It was further submitted by ihe learned
advocate for the union that Shri Pureddi was a workman
himself and he was drawing money from the management
for the work of dusting, cleaning, sweeping, garbage
cleaning, drain cleaning and disposal of garbage on the
basis of attendance and was paying the money to the
individual clairant under the supervision and presence
of management representative and the attendance of the
claimants was being marked by the Sanitary Inspector and
the evidence on record fuily supports the claim of the
union and the claimants are entitled for reinstatement in
service and regularisation,

In support of such contentions, the learned
advocate for the union placed reliance on the decisions
reported tn 2007 (115) FLR 427 {(Mohan Mahato Vs. M/s.
Central Coalfields Limited), AIR 1968 SC-1413 (Gopa!
Krishnaji Ketkar Vs. Mohd. Haji Latif), AIR 1986 SC-132
(H.D. Singh Vs. Reserve Bank of India), AIR 1994 SC-853
{8 P.C Naidu Vs, Jagannath), 1998 SCCL & S) 170 (Ratan
Singh Vs. Union of India), 2001 LAV-IC 322 (International
Airport Authority Employees Union Vs. International
Airport Authority of India), 2008 1I-CLR-147 (UP State
Electricity Board Vs. Puranchan Pandey) and AIR 2000
SC-469 (National Engineering Industries Ltd. Vs, Stateof
Rajasthan), '

7. On the other hand, it was submitted by the
learned advecale for the party no. 1 that the uiion is not
competent 1o raise the industrial dis, ate on behalf of the
claimants as the union not acquired a representative
characier and it does not have 25% of workers of
Hindustan Lalpeth Colliery, as its members. In support of
such contention, the learned advocate for the party no. 1
placed reliance on the decisions of the Hon'ble court
reported in AIR 1966 8.C.-182(Workmen of Dharma Pal

Prem Chand vs Dharma Pal Premchand Sangndhi) and
AIR 1970 SC-737 (Workmen of Indias Express Newspapers
Pvt. Ltd. vs The Management of Indian Express
Newspapers Pvt. Ltd.)

{t was further submitted by the learned advocate for
the party no. 1 that the entire claime of the union is based
on the concept of engagement of contract labours on
prohibited category and perennial nature of jobs and
there is no doubt that the concerned persons were
engaged by the contractor to execute the contract entered
into by him with the management of WCL and if it was not
so, the questions of breach of the Contract Labour
{ Abolition and Regulation) Act, 1970 and prohibitory order
issued by the Central Government and making of
provisions in the NCW As about not engaging contractor
in perennial nature of jobs would not have been raised by
the union and the evidence adduced by the union also
clearly shows that the claimants were engaged as contract
labours by Shri Pureddi and the documents filed by party
no. 1 also show that Shri Ramaswamy Pureddi was the
contractor and he had engaged the claiman ts as labourers
to execute the contract work ana thcre was never any
direct employer-employee relationship between the party
no. 1 and the claimants. It was aiso submitted that from
the documents filed by the parties, it 15 clear that there
was valid contract beiween party no. | and contractor,
Shri Pureddi and the works assigned t2 the contractor
were not against the provision made by iiic Government
or the provisions of NCWAs and the citractor was
directed to produce license as per the Contract Labour
(Regulation and Abolition) Act, 1970 (“the CLRA™ Actin
short) in case of engagement of more than 19 persons and
there is no evidence on record to show that more than 19
labourers were engaged by the contacter and even if it is
held that there was breach of statutory provisions of the
CLRA Act, of 1970 still then the claimants, who were
contract workers cannot be treated as employees of party

"no. 1 and at the best, the employers could be prosecuted

under the penal provision of the Act of 1970. In support
of such contentions; the learned advocate for the party
no. 1 placed reliance on the decisions reported in 2011
LAV IC-3656 (Steel Authority of India Ltd. Vs, N. U
Waterfront Workers) and 1992 LAV IC-1992 {Dinanath and
others Vs. National Fertilizers Ltd.).

It was further submitted by the learned advocate for
the party no. 1 that from the documents on record, it can
be found that the present claimants were not at par with
the other workers who have been regularized by the party
no. 1 and those workers were casual workers engaged by
the party no.1 and they were not contract workers ard
there is a vast difference between a departmental casuzl
worker and a coniract worker and as such, the
regulanisation of the workers as menticned in the statement
of claim has no relevance and no comparison can be made
between the ¢limants and worker who were regularized
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by party no. | and the claimants are not entitied for
relief.

So, keeping in view the principles enunciuted b the
Hon’ble Courts in the decisions cited by the lea-ned
advocates for the parties, now the present casc in hand is
to be considered.

8. Perused the pleadings of thc partics. The
claimants nowhere in the statement of claim have claimed
that they were appointed or engaged by the party no.
and the date their appointment or engagement and the
name of the post or category of the same and they have
also not mentioned the mode of their engagement i.e.
¢casual, temporary or daily wages basis. The claimants have
not claimed that they were the workman under panty no. L.
Rather, it has been pleaded that they were cnpaged as
coniract labours.

On perusal of the documents filed by the union
on behalf of the claimants and so also the party no. | it is
found that all the docurmnents show that the clarmants were
engaged by the contractor, Shri Pureddi. The documents
filed by the union have beea maintained and signed by
Shri Pureddi. From the pleadings of the union, it is also
clear that the engagement of the claimants was through
the contractor and they were contract labours and
after the expiry of the contract of Shri Pureddi. other
contractor was given the work. It is also clear from the
maierials on record that the works which were given on
contract basis to shri Pureddi were not coming withiun the
prohibitec obs as mentioned in the two noiifications
made by tix: Central Government dated 01-02-1975 and
09-12-1976 or the provisions as madc in the NCWAs.
Admittedly, no license was produced by Shri Purcddi for
engagement of contract labours as required under the
CLRA Act. llowever, Shri Pureddi and the witness no.2
examined on behalf of the union in their cross-examination
have categorically admitted that the claimanis were
contract labours.

The Hon'ble Apex Court in the decision reported
in 1992 LAV IC-75 (Supra) have held that, “Principal
employer or contractor - Non-compliance with provisions
of registrations or license- Only consequence is there
exposure to prosecution Contract Labour employed
doesn’t become direct employees of pancipai employer.™

So applying the above principles ic the present case
in hand. cven i”it 1s held thai the claimanis were engaged
by the contractor, Shri Pureddi as contract labourers
without obtaining the necessary license, still then, they
cannot be treated as direct employecs of party no. i

9. It is well settled in a number of decisions by
the Hon ble Apex Court that by virtue of engagement of
contract labour by the contra_*n: *r ar= === of or in
connection with the work of an estav.. . iwae..., «t C3N701
be said that the relationship of master and servant 1s
created between the principal employer and the contract

[PART H——-Si iC. 1(;1)!

labour Even a combined reading of the definition of the
terms “contract labour”, “establishiment” and “workman™
does not show that a iega! relationship between a person
emptloyed in an industiv and the owner of the industry is
created irrespective of the fact as to who has brought
aboul such relationship. Yhe word “workman™ is defined
in wide terms. It is 2 generic term of which contract labour
is a species. It 15 tric that a combined reading of the
terms “establishment” and workman shows that a
workman engaged in an establishment would have direct
relationship with the principal employer as a servant of
masier. But that is true of a workman could not be correct
of contract labour The provisions of contract labour
(Regulation and Abolition) Act, 1970 do not contemplate
creation of direct relationship of master and servant
between the principal employer and the contract labour
nor can such relationship be implied from the provisions
of the Act on issuing notification under section 10 (1) of
the CLRA Act a fortiori much less can such a relationship
be found to exit {rom the Rules and the forms made there
under. It is clear from the plcadings of the union on behalf
of the claimants in the statement of claim and so also from
the evidence on record, that the claimants were never
employed by the party no.1 and they werc employed by
the contractor. 1t is the definite stand taken by workmen
that they had been working under the contractor. It would,
thus, in my opinion not lie in their mouth 1o take a
contradictory and inconsistent plea that they were also
the workmen of the principal employer. To raise such a
mutually destructive plea is impermissibie in law and such
mutually destructive plea should not be allowed to be
raised even in an industrial adjudication. Hence, it cannot
be said that the workman was the claimants were of the
principal employcr

10. So far the contention raised by the learned
advocate for the union regarding the regularisation of
other workers who were at par with the claimants is
concerned, on perusal of the documents filed by the union
itself, it is found that the other workers who had been
regularized in service were not contract worker as like the
claimants and they were cngaged by the party no. 1 as
casual workers or sweepers directly. So the case of the
present claimants cannot be compared with the workers,
who had been regularized by party no.1 and it cannot be
said that therc was any discrimination against the
claimants. Hence, the contention raised by the learned
advocate for the union has no force.

On perusal of the material on record including the
documents produced by the parties the oral evidence
and the discussions made above it is found that the
claimants were/are not entitled for regularisation. Hence,
itis ordered: -

ORDER

The action of the management namely Sub Area
Manager, Hindustan Lalpeth Underground Sub Area of
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Western Coalfields Litd, in 7o m;g:ﬂarlzing. She Satith
Pocham Dasarwar and 30 others 1s iegai & justified. The
claimants are not entitled for xxy reief.

. P. CHAND, Presiding Officer

LISTOFWORKMEN INVOLVED IN THE DISPUTE
Sh. Satish Pocham Dasarwar

Sh. Samaiya Pocham Dasarwar

Sh, Tiparap Rabi Malaya

Sh. Gognlr Odal

Sh. Bangari Ramesh Kumaraiya

Sh. Dodale Prakasam Balaiya

Sh. Bangarli Raju Sommiyer

Sh. Dasarpu Rabindra Pochaiya

Sh. Jirla Rajaiah Maisaiyr

Sh. Mittapelli Kumaraiyr yelligea

1. Sh. Areppelli Malaiyer Rajiru

Sh. Kampalli Ramesh Madanaiya

Sh. Edunuri Kumar Swamy Kumaraiya

Yt

RS- NV R X

o e e
el R

Sh. Srinivas Pochan Dasarpu

.._.
wn

Sh. Dasarpu Kumairaya Aneush
Sh. Sanjur Malaiya Vejjalr
Sh. Pursottam Gataiya Pocham

s
™

Sh. Ramaswamy Papaiya Purredi
Sh. Rodder Sampati Durgaya

. Sh. Tiparap Sampati Malaiya

. Sh.L. Pardre

Sh. Mohan Gotatya Purusottam

. Sh. Kashipeta Swamy Lingaiya
Sh. Kalagora Suresh Raiyalingu
Sh. Parasgonda Rabi

Sh. Ramesh Asalugaddi

. Sh. Snidhar Laxaman Reddy

Sh. L. Madan Pocham Purusottam
Sh. R Godipaili

Sh. §. P. Kamur

. Sh.R. K. Poditi
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New Delhi, the 13th August, 2012

S. 0. 2805.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hercby publishes the award (Ref. No. 40/1996)
of the Central Government Industrial Tribunal-cum-
Labour Court, No.2, Dhanbad as shown in the Annexure in
the Industrial Dispute between the management of
My/s. BCCL and their workmen, received by the Central
Government on 13-08-2012.

[No. L-20012/102/1995-IR (CM-D)]
AJEET KUMAR, Section Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIALTRIBUNAL NO. 2 AT DHANBAD

PRESENT : SHRI KISHORI RAM, Presiding Officer

In the matter of an Industrial Dispute under Scciion
10¢1)(d) of the L.D. Act, 1947

Reference No. 40 of 1996

PARTIES : Employers in relation to the management of
Bararee Collicry of M/s BCCL and their

workmen,
APPEARANCES:
On behalf of the workman : None
Onbehalfof the Management  :© Mr D. K Verma,
Ld. Advocale

State  : Jharkhand
Industry : Coal
Dhanbad, Dated the 20th July, 2012

AWARD

The Government of India, Ministry of Labour, in
excrcise of the powers confcrred on them under Section
10(1)(d) of the LD. Act, 1947 has referred the foliowing
dispute to this Tribunal for adjudication vide their order
No. L-20012/102/95-IR (Coal-1), dated 19-3-1996.

SCHEMILE

“Whether the action of the management of
Bararce Colliery of M/s BBCL in wrongful and
unjustified dismissing from scrvice of Shri Ram
Chandra Koiri, Explosive Carrier is justified ? Il not,
to what relief the concerned workman is entitled 77

2. The case of the sponsoring union is that workman
Ram Chandra Koiri, has an unblemish 30 years record of
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his service as Explosive Carrier since his engagement. He
was issued the chargesheet dt 9-12-1992 by the
Management for certain alleged misconduct to which he
submitted his explanation, denying thc charge. After
domestic Enquiry by one of the officer of the Management,
he was dismissed from services of the Company as per
letter dt. 26-6-1993 with immediate effect, but priortoit, he
was not supplied by the Management a copy of the Enquiry
Report so as to file an appeal to the Competent Authority.
On representation of his union by its letter dt. 20-10-93 1o
the A.L.C. (C), Dhanbad Ill, but the failure in the
conciliation proceeding before the A L.C. (C) concerned
resulted in the reference for adjudication. The action of the
management violative of the principle of natural justice 1s
arbitrary and illegal, amounting to unfair labour practice.
As such the Union demanded for rcinstatement of the
workman with full back wages and other allowance for entire
idle period from 26-6-1993 to his resumption of duty, for
any other relief, and the cost in favour of the Union.

In this case, the Union did not file any regjoinder to
the written statement filed in behalf of the management.

3. On the other hand the pleaded case of the
Management with categorical denials is that as per
provision of Coal Mines Regulations 1957, the explosive
and detonaters are issued in the name of Shotfirer, the
explosive cartridges are properly counted and kept in a
wodden box especially made for the purpose of carrying
explosives. The box is locked and handed over to the
explosive carrier, and its key is kept with the shotfirer. The
explosive carriers are engaged according to the requircment,
and each explosive carrier is provided with a seperate
box to carry the required guantity of explosives in his box
under the supervision and control of the shotfirer. After
handing over the boxes to the expiosive carrier the shotfirer
proceeds with the detonators sepcrately and the explosives
carrier follow the usual route to avoid pilferage of explosives
by miscreants. On 8-12-1992 the workman was deployed in
the first shift period from 8 am. to 4 p.m. to work as
explosive carrier attached to shortfirer Chakkan Mia for
carrying explosive from the magazine of Bararee Colliery
to the undergound mine for the purpose of blasting in the
coal seam to win coal from the aforesaid colliery mine. But
the workman after receiving the explosive box proceeded
on an unhabited route with bushes all around beyond the
protection of the Management, making his own errand by
lagging behind other explosives carrier on the usual
protected route. Out of 36 cartridges kept in his box, the
workman supplied only 13 cartridges to the shotfirer for
blasting purposes, and made out a case of snatching
away 13 cartridges by three miscreants from the box by
suddenly overpowering him near a thik bush. The
explosives are highly dangerous material which are used
in manufacture of bombs by the anti-social clements.
Following of the modus operandi by the workman in
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proceeding through the lonely jungle possibly collusively
faciliated the alleged pilferage of the explosive cartridges
by the miscreants for their antisocial activities. So the
workman was 1ssued the chargesheet on 09-12-1992 for his
misconduct under clauses 26,1 2, 26.1. 15 and 26.1.20 of the
Certified Sianding Order to which he submitied
his reply, denying the allegations.

4. At the fair and ;Smpcr departmental cnquiry
conducted by Sri Lalan Pandey, the Senior Personnel
Officer as the Enquiry Officer as per the rules of natural
justice 1a presence of Mr. M. N, Barnwal, the Safety
Officer. as the Management Reprecentative, and the
workman aiad his co-worker R, M. Mandal to their full
satisfaction, the Enquiry Officer held him guilty of the
charges, and submitted his enquuiry report. On examination
and consideraticu of the anquiry feporl, he enguiry
proceeding and all other reievant papers, having satisfied
with it, the Management issued the workman the letter of
his dismissal. Thus the action of the Management in
dismissing the workman from his service was legal, bonafide
and justificd. so he is not entitled to any rclief.

FINDING WITH THE REASONING

5. In this case, on consideration of the evidence of
MWI Laian Pandey, the then Sr. Personncl Officer of
Bhulanbaree Colliery as the Enquiry Officer along with all
the documents of the entire domestic enquiry (Ext. M.1 to
M.11/1) series, this Tribunal as per order dt. 4-1-2006 has
held the domestic enquiry as fair, proper and as per the
provision of natural justice. So the case came up for heaning
argument on ment

6. Mr. D K. Verma. Ld. Advocate for the Management
in his argument has justified the dismissal of the workmian
in view of serious misconduct. On the appreciation of the
malerials available on the case record under Sec. 11 A of the
Industrial Dispute Act, 1947, I find the facts as under

(1) Though the workman had 30 vears experience of
his service vet he appears to have committed
misconduct of neghgance in misdeating with his
sensitives duty as the Explosive carrier, by
intentionally viclating duty the rule of the Mine
under clauses 26.1 2, 26 115 and 26.1.20 of the
Certified Standing Order of the Company. His
staierent before the Enquiry Officer is different from
his reply (Ext.M. 3) tc his charge sheet, so it is
unjustifizble to the case of pilferage of 13 cartridges
by three miscreanis.

(1) As per the Note Sheet di. 19.5/18.6.1993
(Ext. M.11) the Addl. Chief Mining Engineer,
Bararee Collierv had recommended o the Gen.
Manager concerned the stoppage of two 1ncrements
as well as ten days suspension of the workman as
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his punishment for hic atresaid misconducts, yet
the General Manager, iz Disciplinary Authority
finding his misconduct very serious, dismissed him
from the service.

7. In view of the admitted 30(thirty) years of service
of the workman to the Company, his dismissal from his
service for his first misconduct amounts to be too harsh
and dispropertionate to the nature of the proved charges;
hence, it is liable to set aside. I think the stoppage of one
increment to the workman for his misconduct would be
justand proper in order to teach him a lesson. Therefore, it
is awarded as such

The action of the Management of Bararee Colliery of
M/s BCCL in dismissing Ram Chandra Koiri, Explosive
Carrier from his service is legally unjustified. Therefore,
the workman is entitled to reinstatement in his service with
full back wages minus one increment for his proved
misconduct of negligence etc.

Management is directed to impiement the Award
within two months from the date of receipt afler its
publication and notification in Gazette of India.

KISHORI RAM, Presiding Officer
= freel, 13 IR, 2012
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New Delhi, the 13th August, 2012

S. 0. 2806.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 19/2011)
of the Central Government Industrial Tribunal-cum-
Labour Court, No.2, Dhanbad as shown in the Annexure,
in the Industria! Dispute between the management of
Govindpur Area M/s. BCCL and their wotkmen, received
by the Central Governmenton 13-08-2012.

[No. L-20012/108/2010-IR (CM-T)]

AJEET KUMAR, Section Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL NO. 2 AT DHANBAD

PRESENT : KISHORI RAM, Presiding Officer
In the matter of an Industrial Dispute under Section
1o(D(d)of the 1.D. Act, 1947
Reference No. 19 of 2011

PARTIES : Employers in relation to the management of
E. J. Area, M/s. BCCL and their workman.

APPEARANCES:

On behalf of the Employee/ : Mr. Balmiki Pd.
- Workman Ld. Advocate.
On behalf of the management None
State : JTharkhand Industry : Coal
Daied ‘Dhanbad, the 19th June 2012
ORDER

The Government of Indla, Ministry of Labour, in
exercise of the powers conferred on them under Section
10(1)(d) of the 1.D. Act, 1947 has referred the following
dispute to this Tribunal for adjudication vide their order
No. L-20012/108/2010-IR (CM-]), dated the 22-7-201 L

SCHEDULE

“Whether the action of the management of Bhowra
(North) Colliery of M/s. BCCL in dismissing
Sri Bhuwan Rewani, Ex-Asstt. Loading Clerk from
the services of the Company vide order dated
9/15-3-2008 is justified and fair ? To what relief the
concerned workman is entitled to 77

2. Mr. Balmiki Prasad, the Learned Advocate cum
Representative for the workman Bhuwan Rewani, both of
them are present, but none appeared for the management
nor W.S. Rejoinder filed on its behalf. The aforesaid
Representative for the workman submits that the workman
does not want to proceed with the case because there has
been settlement between both the parties, so the petitioner
wants to withdraw the case.

Perused the case record, and the petition dt.
30-04-2012 along with the copy of the Settlement
dt. 6-4-2012 as enclousure. ] find that the case has been
amicably scttled between both the parties under their
respective signatures on 6-4-2012, as per the terms and
conditions noted there under. Since there is no provision
of law to permit withdrawal of the case, rather it can be
closed on the ground of settlement dt. 6-4-2012. Therefore,
it useless to proceed with the case. Hence the case is closed
and accordingly, an order of “‘no dispute” based on the
aforesaid settlement as an integral part to it, is passed.

KISHORI RAM, Presiding Officer
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New Delhi, the 13th August, 2012

S. 0. 2807.—In pursuance of Scction 17 of the
Industrial Disputes Act, 1947 (14 of 1947) the Central
Government hereby publishes the Award (Ref Ne. 31/2007)
of the Central Government Industrial Tribunal-cum-i.abour
Court No, 2, Dhanbad as shown in the Annecxure, in the
Industrial Dispute between the management of Mis. BCCL
and their workmen, received by the Central Government
on 13-8-2012,

{No. L-20012/30/2007-IR (CM-D}
AJEET KUMAR, Scction Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL(NO.2)AT DHANBAD

Present . Shri Kishori Ram, Presiding OfTicer

In the matter of an Industrial Disputc under Scction 1(1)
(d) of the LD Act., 1947.

Reference No. 31 of 2007

Parties : Employers in rclation 1o the management of
Bansdeopur Colliery of M/s. BCCL and thawr
workman,

Appearances:

Onbchalfof the workman  : None

On behalf of the Management : Mr. D.K. Verma, Ld. Adv

Statc : Jharkhand Industry : Coal

Dhanbad, Dated the 23rd July, 2012
AWARD

The Government of India, Ministry of Labour, in
exercise of the powers conferred on them under Section
{01 )d) of the [.D. Act., 1947 has referred the following
dispulic 10 this Tribunal for adjudication vide their Order
No. L-20012/30/2007-IR(CM-I) dated 2-7-2007.

SCHEDULE

“Whether the action of the management of
Bansdeopur Colliery of M/s. BCCL in not paving

' i
i

B i & il U

wages for the period 14-4-2003 to 6-9-2003 to
Shri Alluiddin, M/Loader on the ground of not giving
work load is justified and legal? If not, to what relief
is the concerned workman entitled 7.

2. Nong appeared for the Union/workman nor written
statement filed on their bahalf Mr D.K. Verma, the Ld.
Advocate for the Management is present.

Afier going through the case record, I find the case
has been atl atong pending for appearance as well as for
the written statement of the workman, for which earlicr
notices dtd. 3-12-2007, 11-1-2008, 20-3-2008, 1-12-2010,
1-4-2011 and lastly 6-3-2012 and 24-4-12 were issucd to
the General Seccretary of the Union concerned on the
address as noted in the Refcrence, yet nonc of the
aforesaid Regd. notices rcturned unserved nor any
response by way of appearances or of filing written
statement on behalf of the Unton/workman cffected. The
pendency of the case has been abinitio since 30th
November, 2008 The conduct of the Union as well as
workman Alluiddin, M/Loader in his case related to non
payment of his wages for the period 14-4-2003 0 6-9-2003
indicatcs their disinterestedness in purusing it.

Under these circumstances ol uncertainity,
procceding with the case is mere wastage of time and
energy of the Tribunal for nothing. Hence, the case is
closed and accordingly an order is passed as non-exisient
of the Industrial disputc.

KISHORI RAM, Presiding Officer
7% feeeht, 13 3|, 2012
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New Delhi, the 13th August, 2012

S. 0. 2808.—In pursuance of Section 17 of the
Industrial Dispules Act, 1947 (14 of 1947) the Central
Government hereby publishes the Award (Ref. No. 68/2005)
of the Centra! Government Industrial Tnibunal-cum-Labour
Court, No. 2, Dhanbad as shown in the Annexure, in the
Industrial Dispute between the management of Mfs. CCL
and their workmen, received by the Central Government
on [3-8-2012.

[No. L-20012/274/2004-IR (CM-)]
AJEET KUMAR, Section Offier

CTIRANY 1 T tv”mmpmwm LA m' 17 ] M B B T 11 A
H i ! 1 .
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ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL (NO. ) AT DHANBAD

Present : Shri Kishori Ram, Presiding Officer

1n the matter of an Industrial Dispute under Section 10(1)
(d)of the LD. Act., 1947,

Reference No. 68 of 2005

Parties:Employers in relation to the management of
Rajrappa Project of M/s. CCL and their workmen.

Appearances:
Onbehalfc’ the workman : Mr K Chakraborty, Ld Adv.
On behalf of the Management : Mr. D.K. Verma, Ld. Adv.
State ; Jharkhand Industry : Coal
Dhanbad, Dated the 10th July, 2012
AWARD

The Government of India, Ministry of Labour, in
exercise of the powers conferred on them under Section
10(1)(d) of the L.D. Act., 1947 has referred the following
dispute to this Tribunal for adjudication vide their Order
No. L-20012/274/2004-IR (CM-T} dtd. 19-7-2005.

SCHEDULE
“Whether the demand of the Jharkhand Colliery

Mazdoor Union from the management of
CCL Rajrappa Project that the 27 workman (as pet
list) may be promoted to the post of EPGH. is
justified? If so, to what relief are the workmen entitled
and from what date?”.

2. Mr. K. Chakarborty, the Ld. Advocate for the
Union/27 workmen as per the correct list enclosed with
Ministry of Labour & Employment, Government of India,
Letter did. 26-5-2008, appeared but no witness for the
workmen produced on behalf of the workmen as submitted
by the their Ld. Counsel Mr. K. Chakraborty, because
they are not coming for it Mr. D.K. Verma, the Ld. Advocate
for the Management is present.

Perused the case record, I find that the case has
been pending for evidence of the workmen since 27-3 -2012.
for which ample opportunity were given to the sponsoring
union/workmen concerned in their present case under
adjudication which is related to their promotion to the
post of E.P.GH. The conduct of the workmen appears to
be quite unwilling to proceed with the case.

Under these circumstances, proceeding with the case
for infinity is useless rather wastage of time and energy of
the Tribunal. Hence the casc of the Union/workmen Lali
Mahato and 26 others is closed. and accordingly it is
passed an order of non-existence of the industrial dispute.

KISHORI RAM, Presiding Officer
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1. ot TR W 23-4-1963 11-5-1981 1-9-1986
2, 5t wraen wEal 21-6-1956 17-8-1979 1-9-1986
3. 4 T = WA g 26-3-1948 3-5-1983 1-9-1986
4. st st W o 11-12-1950 13-8-1979 1-7-1988
5. ot wéa wee 13-12-1966 13-12-1988 1-1-1990
6. 4t o q=; 3-3-1971 6-3-1989 6-3-1991
7. ot e e 22-9-1961 25-9-1989 6-3-1991
8, it et e  7-8-1967 10-8-1989 6-3-1991
0. st qte weel At 7-10-1966 8-11-1988 6-3-1991
10, ot fargrlt gy 18-10-1969 25-10-1989 6-3-1991
1. ot feAer 5-8-1956 10-8-1989 6-3-1991
9-1-1963 11-1-1988 6-3-1991
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| T2 faedt, 13 3=, 2o Present : Shri Kishon Ram, Plcvldm;:,()fﬁocr =

T3, 2809, Telfes famm wifams, 1947 (1947
T 14) F T |7 SR H S AR o 6 H e
F yEudT ® Hag e dR 99F FHwm § A
ey W fafes alifire fag oS40 woeEn swifs

iy Sm AT J 2, YAER F e (3TE 2 He

20/2006 ) FY FHFITE FTA L S Fa TR T 130K 2012
T A g Al |
[H TA-20012/8/20006 3773 370 (#Hiww-1) ]
SISt FHHTL, SN SaER
New Dethi, the 13th August, 2012

5.0. 2809.—In pursuance of Scotion 17 of the
Industriak Disputes Act, 1947, (14 of 1947) the Central
Governmeint herchy publishes the Award (Rel. No 20/2006)
of the Centra' Government Industrial Tribunal-cum-Labour
Court Ne. 2. Dhanbad as shown in the Annexure. in the
Industrial Dispute between the management of Sijua Arca
of M/s. BCCL and their workmen. recerved by the Central
Government on 13-8-2012.

[No. L-20012/8/2006-IR {TCM-)]
AJEET KUMAR. Scction Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMIENT
INDUSTRIAL TRIBUNAL(NO.2)AT DHANBAD

In the matter of an Industrial D:spuw urijer Soution 1O(D)
(dyofthe L. Act. 1947

Reference No. 20 of 2006

Parties: Employvers 1n relaiton to the Sijua Arca of
M/s. BCCL and their workmen.

Appearances:
On behalf of the workman : Nonc
On behalf of the Management None

State : Jharkhand 'ndustry - Coal

Dhanbad, Dated 20th July, 2012 -

AWARD

The Government of India, Ministry of Labour, in

cxercise of the powers conferred on them under Scction '

10(1)(d) of the I D. Act, 1947, has referred the following
dispute to this Tribunal for adjudication vide their Order
No L-20012/8/2006-IR(CM-1) dated t-6-2066.

SCHEDULE

“Whether the demand of the Rashitiya Colliery
Mavdoor Sangh from the Management of Tetulmari
Collierv under Sijua Arca of M/s. BCCL for
regularising Sh. Mahi Ram Manjhi, Devi
and Sheo Pd. Bhuta to the post of Clcrk ¥ o10 is
Justified? If so, to what relicf are the _oq rned
workmen cntitled and from what date 7" :

320 G1’4|IQ;‘Q;::B
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2. Nene appeared either for the workman/unton nor
for the rnanagement nor written staiement of the workma:a
filed, despite last chance.

On the perusal of the case record, 1 find that the
sponsoring union for the workmen, namely 8/Shri Maly
Ram Manjhi, Devi Lal Rajak and Sheo Pd. Bhuiaby fiiinga
petition dt. 27-1-2009 had already submitted for passing
No dispute award in this case.

tinder these circumstances no longer indusiriai
dispute exists kence no dispute award is passed.

KISHORI RAM, Presiding Officer
- fewett, 13 3R, 2012

WL S s TaaT Sfutrm, 1947 (1947

T 147 & e 17 o e ¥, $a W | W uE S

vaHEE F Hag BaeE o 5T wHEd ® ¥4, SEy

& Rt st faar 7 S99 oER st

SPTRTOYSR IR T 2, YHER ® UER (R € e

54,2007 ) T TEINA FCE €, W A TEX Y 13-8-2012
HI W T AT

[, TA-20012/86/2002 -3 AR (Fea-1) ]

i HAR, WM stfuad

New Delhi, the 13th Auvgust, 2012

$.0. 2810.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947) the Central
Government hercby publishes the Award (Ref. No. 54/2002)
of the Central Government Indusirial Tribunal/Labour
Court No. 2, Dhanbad as shown in the Annexvre, in the
Industrial Dispute between the management of CCL and
their workmen, received by the Central Government on
1382012

[No. L-20012/86/2002-IR (CM-1)]
AJEET KUMAR, Section Officcr
ANNEXURE |

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL(NO. 2) AT DHANBAD

Present : SHRI KISHORI RAM, Presiding Officer

It the matter of an Industrial Dispute under Section 1G{1)
(d) of the LD. Act, 1947.

Reference No. 54 of 2002

Parties : Emplbye:s in relation to the Sounda Coiliery of
M/s. CCL and their workman.

Appearances:
On behalf of the workman = Nong

On behalf of the Management “hir. DK, Verma,
Ld. Advocate

Stete : Tharkhand Industry : Coal

Dhanbad, dated the 18th fuhy, 2612
AWARD
The Government of India, Mi.stry of Labour. in
exercize of the powers confer < < thein under Section
10(13(d) of the L.D. Art, 1947 hwus referred the foliowing
dispute to this Tribunal for adjudication vide their Order
No, L-20012/86/20012-TR(CM-T) datec 15-7-2002.
SCHEPDULE
“Whether the demand of the Union to change the
date of burth recorded in the service records of
Sri Mahesh Prasad as 27-1-1958 is proper and
justificd? If yes, to what relief is the concerned
workman catitled 7°
2. None appeared for the Union/workman Mahesh
Prasad ror nay witness on their behalf produced despite
three Regd. notices to the Joint Secretary, Rashtriya Koyala
Mazdoor Union, Sounda Branch, PO ; Sounda, Distt :
Hazaribagh, Pincode : 829126 on his address as noted in
the Reference. But Mr. D K. Verma, the Ld. Advocate for
the Marnagerent is present
Perused the case record. Tt is quite clear from i that
the case has been pending for the evidence of the workman
since 4-8-2005, for which several notices or the same
address were earlier issued by the Tribunal. The present
casc relates to an issue of date of birth of the workman.
The very conduct of the Union #< ~ ¢! as the workman
clearly indicates the unwillingress/his nterestedness on
their part to proceed with their casc. Proceeding with the
case under these circumstance is like ¢u 7. ing 1ONCCESSATY
burden. Hence, the case is closed and accordingly, an
order is passed as no despute, ’
KISHORI RAM, Presiding Officer
7§ foeeht, 13 30T, 2012
.9, 2811 —3ieifies faw afufmm, 1947 (1947

T 14) F YN 17 F SO H S TER gy AL e

® yauds ® Hag AR SR I9F FHER & W,
srin ¥ faffe sivifivr foa o S TR ST
SAfirerrmy s =TT, TR & YEE (T T 113/2003)
i wEfer w8, S F TR A 13-8-2012 F A
B A1 .
[T T-22012/151/2002- 6 SR (HwA-11) ]
. . IS, M SR
New Dethi, the 13th August, 2012
S.0. 2811.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947) the Central
Government hereby publishes the Award (Ref. No.
113/2003) of the Central Government Industrial Tribunal/
Labour Court, Nagpur as shown in the Annexurg, in the
Industrial Dispute between the management of Hindustan
Lalpeth Colliery No. 1 of WCL, and their workmen,
received by the Central Government on 13-8-2012.
[No. L-22012/151/2002-IR {CM-1D]

B.M. PATNAIK, ch:tion Officer

ey
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ANNEXURE

CENTRAL GOVERNMENT INDUSTRL &
TRIBUNAL NAGPUR

No. CGIT/NGP/113/2043
Progress

Advocates for both the parties are present.
Advocate for the petitioner files an appiication being
signed by union representative for closure of the case on
the ground that the workman died about 2 months back
due to heart attack and his family members and the uniorn
do not want to contest the case any furthec. Copy served
on the advocate for the management. who has made
endorsement of “no objection” on the application itseif.
Heard. As the union and the family members of the
deceased workman do not want to procecd with the
reference further, the application is atlowed. Put up later
on for orders.

Presiding Officer

The SubArea Manager,

Hindustan Lalpeth Coillicry

I of WCL,Post: Lalpeth,

Distt. Chandrapur (MS)
Vis.

Shri Mallesh Kamtam,
Secretary, Rashtriva Colliery
Mazdoor Congress, Hinglaj
Bhawani Mandir, Junona
Chowk. PO. Chandrapur,

Po & Dist. Chandrapur (M3)

AWARD
(Dated: 2nd August, 2012)

In exercise of the powers conferred by clause (d) of
sub-section (1) and sub-section 2(A) of Section 10 of
Industrial Disputes Act, 1947 (14 of 1947) (“the Act” in
short), the Central Government has referred the industrial
dispute between the employers, in relation to the
management of WCL and their workman, Shn A.D. Bagade,
for adjudication, as per letter No. L-22012/151/2002-IR
(CM-II) dated 8-5-2003, for adjudication with the following
schedule:—

“Whetner the action of the management of
Hindustan Lalpeth Colliery No. 1 of WCL, in
terminating the services of Shri A D. Bagade, Timber
Mazdoor vide office order No. WCL/CHA/HLC-1/
MGR/PER/1429 dated 28-7-1996 is legal and justified?
If not, to what relief is the workman entitled?”

2. On reccipt of the reference, parties were noticed

10 the file their respective statement of claim and written

| statement, in response 1o which, the union, “Rashtriya
. Colliery Mazdoor Congress”, (‘“the uniont” in short) filed
the statement of claim,on behalf of the workman Shri A.D.

Party No. 1

Party No.2

[Perv 1+ Sre. 3(in)]

Bagade, {“'ths workman” in shori) staling that the
termination of the workman is not justified and the workman
is entitled for reinstalement in senvice.

1, The management of WCL, (“Party No. 17 inshort)
filed the written staiement pleading inter-alia that a
departmental coguiry was heid against the workman and
the departmental cacuiiny was just, fair and proper and the
iraposition of putishmeni of termination from Service is
also legal and proportionate to the charpes proved against
him and as such. tiere is no scope of inter{erence.

4. During the pendeicy of reference Le. 2-8-2012,
the union representative filed the application to close the
case on the ground that the werkman expired about two
months back due t hcart attack and the family members
of the deceased workman and the union do not want to
proceed with the reference and aficr hearing the party the
application was allowed. Therefore, it is necessary to
passa “no dispute” award. Hence, it is ordered:—

ORDER

The referciice may be treated as “no dispute” award.
The applications filed by the union represcntative for the
workman dated 2-8-2012 is made part of the award.

1. P. CHAND, Presiding Officer

COURT'S COPY

BEFORE THE PRESIDING OFFICER CENTRAL
GOVT. INDUSTRIAL TRIBUNAL-CUM-LABOUK

COURT NAGPUR
Refernce Case No. CGIT/NGP/113/03
W.CIL Vs Thetr workman

(Case of Sri- A .B. Bagde)

Application for closing the case as with drawn on
Account of death of workman (Sri A.B. Bagde)

(1) That the workman has sincc expired about threc
months back due to heart, attack at Chandrapur
about a couple of months back.

(2)  That his family members as well as the umon do not
want to Contest the casc any further.

(3) That in view of the above the common prays to
close the case as with drawn.

(@ The under signcd Mallesh Ashalu Kamtam has
taken up the case in conceliation and raised the
dispute prayer: As above.

=% faweht, 13 3T, 2012

W, 2812 —Ele femg sifulrm 1947 (1947
1 14) F UM 17 B FTRO § B wER fow &
TENda & Gag P oSS SRR % @f9 ey
fafre sieifivr faoR W 209w S aftw

TV R TP TR E e T R TR RN 18 " IR N L T CraTE ey i B Y LA EC
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9 2, yAarg & qaR (o # won 356f:999) Lol iaibind
e 2 9 BT WECH (3-8-2012 F @ G A

[ € TE-20012/261/1999-3¢ a0 (dhem-1)1
F3f AR, AWM SRR
New Dethi, the 13th August, 2012

$.0. 2812.—In pursuance of Section 17 of the
industrial Disputes Act, 1947, (14 of 1947) the Central
Government hereby publishes the Award (Ref. 326/1999)
of the Central Government Industrial Tribunal-cum-Laboar
Court No. 2, Dhanbad as shown in the Annexure, in the
Industrial Dispute between the management of TISCO
and their workmen, received by the Central Government
on 13-8-2012. .

[No. L-20012/261/1999-IR (CM-D)]
AJEET KUMAR, Section Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL (NO. 2) AT PHANBAD

Present : SHRI KISHOR! RAM, Presiding Officer
In the matter of an Industrial Dispute under Section 10(1)
(dyofthe 1.D. Act., 1947.
Reference No. 326 of 1999
Parties: Employers in relation to the Tisco under the
General Manager (Collieties), TISCO, Jamadoba,
Distt, Dhanbad and their workinen

Appearances:
On behalf of the workman Mr. N.G. Arun,
Rep. of workman
On behalf of the Management Mr. DK. Verma,
‘ 1.d. Advocate
State : Jharkhand Industry : Coal
Dhanbad, Dated 18th July, 2012

AWARD

The Governmem of India, Ministry of Labour, in
exercise of the powers conferred on them under Section
10(1)(d) of the 1.D., Act., 1947 has referred the following
dispute to this Tribunal for adjudication vide their Order
No. L-20012/26199-IR(C-I) dated 26-11-99.

SCHEDULE

“Whether the action of the Management of TISCO
in frequently changing the job and designation of
the workman Sh. Baijnath Manjhi from PR Stone
Cutter o Roof Bolter 10 onsctter/Banksman to Pump
Operaor, prejudicing his promotional avenues in
any of the line under regular cadre scheme is fair,
just and proper? If not, what direction are required
inthe matéer.”

‘ 2. Mr. N.G Arun, the union Represcntative-cum-

ocate for the workman and Mr. D X. Verma, the Ld.

Advocate for the management are present. The Union
Representative submits that it has already been settled to
his knowledge. Hence, it may be closed.

From the perusal of the case record, 1 find that the
case has been pending for the evidence of the workman
since 17-4-2008, for which several Regd. notices tiil Last
onedt. 25-1-2012 were issued to the Union concerned, but
all in vain, At last, the aforesaid Union Representaive out
of the his knowledge has submitted to close the case, as it
has been amicably settled between both the parties. Under
these circumstances, no industrial dispuie exists now.

Hence the case is closed and accordingly order is passed.

‘ KISHORI RAM, Presiding Officer
=§ feeeht, 13 394, 2012
=137, 2813 — i faar sfufrm 1947 (1947

F 14) F 60 17 B Few § HH T TG, W, W
F wEvdd & wag framel ot 39 FHER & 49

_ mﬁﬁﬁﬁmﬁaﬁﬁﬁﬂmsﬂsﬂﬁﬁ _

i SR & YA (G HEA 17/2006) T TR
w3, S F TEER H 13-8-2012 F F@EA A |

[E TE-22012/146/2005-3T¢ R (FEA-11)]
i, en, geAEE, Fum A
New Delhi, the 13th August, 2012

S. 0. 2813.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947, (14 of 1947) the Central
Government hereby publishes the Award (Ref. 17/2006) of
the Central Government Industrial Tribunal-cum-Labour
Court Jabalpur as shown in the Annexure, in the Industrial
Dispute between the management of Ambara Colliery of
WCL, and their workmen, received by the Central
Government on 13-8-2012.

[No. L-22012/146/2005-fR (CM-ID}]
B. M. PATNAIK, Section Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL CUM-LABOUR COURT,
JABALPUR

No. CGIT/LC/RNT2006
PRESIDING OFFICER: SHRI MOHD. SHAKIR HASAN

MPK KM, P. (HMS) Union,
PO Junnardeo, )
Chhindwara S e Workman
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AWARD
Passed on this 3rd day of August 2012

1. The Government of India, Ministry of Labour
vide its Notification No. 1.-22012/146/2(05-[R
{C-11) dated 28-4-2006 has referred ihe
foliowing dispute for adjudicaiion by thus
tribunal:—-

SCHEDULE

“Whether the action of the management of WL,
Pench Area, Distt. Chhindwara in not correcting the
date of birth of Shri Jagdish Prasad Chourasin the
workman afier 30 years of joining his service is icgal
and justified? If not, to what rclief the workman is
entitled to 7

2 The case of the Union/workman in stort 1o
that the workman Jagdish Pd. Chourasiu was
initially appointed in the vear 1974 »ud hus
date of birth by mistake was recorded as
1-7-1946 by the maragement. Subsiquently he
was promoted as Electrical Fitter. 11 1s s1ated
that in the year 1987 the management ~ade
quarries from all the employees ane the
workman submitted his relevant school leaving
certificate showing his daic of birth as
10-8-1951. The workman again submitted an
application on 23-11-1987 with fu:iher
documents for correciion of his date of birth.
Inspite of assurance given no action was
taken, The workman again filed representations
on 11-9-8% and 23-3-90. [t isstated that atl hus
records show that his date of birth 15
10-2-1951. It is submitted that the management
be directed to correct the datc of binth as
10-8-1951 and accordingly salary with all
consequential benefits titl tix¢ duver 0f actual
superannuation be paid with costs

]

The management appeared Jnd {iicd Writicn
Statement in the casc. The vasc of the
management, interalia, is that the worknsn was
initially appointed at Ambara Cottiery oo
24-12-1974 His date of bitth as reensdod was
28 years on his declaration. As such ius daic
of birth was calcuiated as [-7-16 He rased
the present dispute n the year 2004 {hat his
age 1s 10-8-1951. Subsequontiy alse Form B
registcr was maintained as per Mincs Act ang
his date of birth was recorded as 1270144
The date of birth was esriwr dispivod on the
rouce board inthe year 1941 o por ¢ dalings

{ Implementation Instnuction i 13 (inghost
1. No. 37) and ohiection wee v withm
90 days but be had not filed Ag+in in o vear
1987 the Service Excarpta of vz ricus
was circulated and the some + al 1o

"

| TR 1 . [IE, . HEl A BT

T ———————

the workinazn bul the workman did noi raise
any dispuie. The management introduced
pension scheme and the workman submitied
family particulars in proforma PS-3 and PS-4.
The said proformas aiso discios: d his date of
birth as 1-7-1946. The workmun has ao
submuited any document in accerdarce with
1.1 No. 37 & 76 in support of his claim of age.
ft 15 stated that there s no case of the workman
and be is not entitled to any rulief

On ther basis of the pleadings of the partics.
e fotdewing issucs are framed for
addicanion--

Whethier the acton of ihe management in not
correcting the datc of birth of the workman
aticr 39 veprs of hic service is legat and
Jusiified?

. To what relief the workman is entitled?

5 Issue No. i

Now the evidence of the workman is to be
exariined in order to determine the point for
consideration. The workman Shri Jagdish
Prasad Chourasia initially supported his case
inexamination-in-chief. He has stated at para-
15 that he was initially appointed on 25-12-
1974 and he was tenth fail and he possessed
educational certificale. He has fusther stated
thai he had signed over the Form B register
whercin the date of birth was writien as
1-7-46. This fact clearly shows that he had
cducational certificate but had not filed the
same and had not raised any objcction when
he pot knowledge that his date of birth was
recorded as 1-7-1946. He has further stated
that Service excerpt was givern to him whichis
marked as Exhibit M/4. This also shows that
in the vear 1987 again objection was invited
of the age but the workman has net filed any
objection or certificate o claim the present
disputc He has again admitted i his evidence
that the pension forms were fitledup by him
which are Exhibit M/1 and M/2. The said forms
also show that the daie of birth was filledup
as [-7-1947 The learned counsel for the
worknilt sihmutted that there is ~orreciion af
ithe age. [t 1s trae that thore B2 carnctiog bt
tutial wus dona by the workina honself Vs
the eviienze of the workma olarly shows
thai {ve - oortesan had koowic dgo of his date
of tir . fram shie date of enteriag mto the
seo s and poorelevan Aocamaint was filed
ihe svatkmaan ever on asking objection 1o

coperct b dme ofbotb ] Hany,

BERT Y VO I TR EER AT Ut S
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6. The workman has

- zerigin documents
which are admitics 15, ¢ usnagement. Exhibit
W/1 and Exhibit W72 are the L1 No. 76. Thisis
the procedure of insiruciion for review/
determination of date of birth of the employees
in case of dispute raised by them. Exhibit W/3
is letter dated 13-10-2003 by the Area
Personnel Manager to the workman. This
document clearly shows that the dispute of
age was raised in 2003 and the management
informed him that the Form B shows his date
of birth as 1-7-1946. Secondly the service
Excerpts was delivered to the workman
indicating the age as 1-7-1946 but the workman
did not raise any dispute of age and thirdly
the documents filed by the workman was
issued after coming in the service which
appcears to be against L. . No. 76. Exhibit W/4
is the failure report of the Asstt. Labour
Commissioner (C). Chhindwara to the Ministry.
The workman has also not proved any of his
cducational certificate to support his casc.
Thus the documentary cvidence also shows

_ that he had knowledge of his age as recorded
. in the record of th¢ management but he had

not raised dispute with sufficient documentary
cvidence.

" On the other hand, the management has also

adduced oral and documentary cvidence in
the case. The managcment witness Shri
Chandra Pratap Tiwari is working as Mincs
Manager of Ambara Collicry, Kanhan Arca.
He has spported the casc of the management.
He has stated that at the time of initial
appointment of the workman, his date of birth
was declared as 28 years. He has proved the
documents. Hiscvidence alse establishes that
the date of birth-of the workman was recorded

. as 1:7-1946 l'rom the very bcgmmng of lus

SCTVICC

Fhe managemeiit has filed documentary
evidence which are admitted by the workman.
Exhlbu M/1 and Exhlb:t M/2 arc Form PS-3

' :Eand P,Sd under pension scheme which are
filed up by thc workman himself. These forms
show that the workmap has writign by dateof-- -

birth as 1-7-1947. Exhibit M/3.fs the form B
register. T-lgsﬁ‘ﬁlcd log!mw_ﬁtﬂl thetime

'-'af{mtih}appmntmcmﬂmwc;ﬁ'mﬁamd T
his age as 28 years on the:date of appoirtment.”
"This shows that in this way, his age was
1-7-1946. Exhibit M/4 is the Service Excerpts. -

The workman has admitted this decument in
his evidence. This is filed to show that the
management scrved Service Excerpts in the

R o el

year 1987 inviting objection with respect to
age etc. but no objection was raised. Thus it
is clear that the record of the management
clearly shows that the date of birth of the
" workman was recorded as 1-7-1946. There is
no sufficient evidence to show that it was
wrongly noted in the record. This shows that
the correct date of birth of the workman is
1-7-1946. This issuc is decided against the
workman and in favour of the management.
9. Issue No. 11

On the basis of the dicussion made above, |
find that the management is justified in not
correcting the date of birth after about 30
years of his service. It is clear that the workman
is not entitled to any relief. The reference is
accordingly answered.

10. In thc result, the award is passed wnhoul any
order 10 costs.

11. Let the copics of the award be sent to the
Government of india, Ministry of Labour &
Employment as per rules.

MOHD. SHAKIR HASAN. Presiding Officer
+ fieedt, 13 o1, 2012

L, 2814, 3N faaw swfufam 1947 (1947

1 14) T U0 !7%mﬁﬁﬂmmﬁ T
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. TH. 9eAraE, AN Tt

New Delhi, the i3th August, 2012

5.0. 2814.—In pursuance of Scction 17 of the
Industrial Disputcs Act, 1947, (44 of 1947) the Central
“Government hercby publishes thcAwdrd (Ref. No. 21/2009)

_ ofthe Central Government Industrial Tribunal-cum-Labour .
Court, Nagpur as shown in the Anncxure, in the Industrial -~ ~ '

. Dispute between the management of Ballarpur Collicry
3/4 Pits of WCL., and heir workmcn,_moelvedby the Central”
chcrnmcm orLﬂ-ﬂ‘-lt)IZ ’

i [No. L-22012/7/2009-IR (CM-H)]
- . B.M.PATNAIK. Scction Officer
ANNEXURE

CENmAL GOVERNMENT INDUSTRIAL
: TRIBUNAL MAGPUR

- " No.CGIT/NGP/21/3600 .

Advocate for tHe partics arc present. Advocalc for
petitioner reccives the copy of the application alongwith
copy of and the present the writ petition no. 389072009
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Call on 2-8-2012 for filing say by the petitioner and
hearby as the petition.

Advocates for both the parties are present. Advocate
for the petitioner files reply to the petition filed by the
management dated 17-11-2011, for disposal of the reference
in view of the orders passed by the Hon’ble Court in Writ
Petition No. 3890 of 2009, Copy served on the other side.
Heard. The advocate for the petitioner in the reply has
mentioned that as the Hon’ble High Court have been
pleased to decide the matter of compassionate appointment
holding that the petitioner, Puranchand is not entitled for
such employment, the case may be treated as withdrawn.
Hence, the application filed by the management is allowed.
Put up later on for orders.

Party No. 1 The Sub Arca Manager,
Ballarpur Colliery
Pitsof WCL, Ballarpur
Area, Post; Batlarpur,
Chandrapur (MS)
Vis.

Workman represenied by
General Secretary, Koyla
Shramik Sabha (HMS),
Ballarpur Area, i.okmanya
Tilak Ward, Post: Ballarpur,
Chandrapur (MS)-442701
AWARD
(Dated: the 2nd August, 2012)

In exercise of the powers conferred by clause (d) of
sub-sectiont (1) and sub-section 2(A) of Section 10 of
industrial Disputes Act, 1947 (14 of 1947) (“‘the Act” in
short), the Central Government has referred the industrial
dispute between the employers, in relation to the
management of WCL and their dependent son of the
deceased workman, Late Rambharan Yadev, for
adjudication, as per letter No. L- 22012/7/2009-TR (CM-Ti)
dated 12-6-2009, for adjudication with the fnilowing
schedule :—

“Whether the-action of the managemcnt in denying
compassionate appointment to Shri Puranchand, the
dependant son of Late Shri Rambharan Yadev, the
Ex-workman islegal and justified? To whai relefis

the claimant entitled for 7”

2. On receipt of the reference, partics were notice
to the file their respective statement of claim and writien
statement, in response to which, the union, “Kaoyla Shramik
Sabha (HMS)”, {*‘the union” in short) fiied the staternent
of claim, on behalf of the claimant Shri Puranchand, (“the
claimant” in short) stating that Rambharan Yadav, the
deceased father of the claimant was working as 2 Trammer
in 3/4 Pits of Ballarpur Colliery and whilc working
underground mine, he developed sudden acuic problem
and died on 21-2-1994 during the course of his employment
and there are provisions in the NCWAs for giving

Party No. 2

employment to a dependent of the workman, who dies in
harness and the claimant is a dependent of Late Rambharan
Yadev, being his son and he appreached the management
to give him employment, but management did not consider
his case and as such, the claimant is entitled for
compassionate appointment.

3. The Party No. 1 filed the written siatement
pleading inter-alia that Rambharan died on 21-2-1994 and
at that time, the claimant was a minor, as his age was 14
years at that time, his date of birth being 6-7-1979 and as
the claimant was a minor, he was not suitable for
employment in the services and as such, his case could
not be considered for appointment on compassionate
ground and the application for employment by the claimant
was made in the year 2002, after a period of more than 8
years of the death of his father, but still then, the
management considered his case in the light of the
provisions of NCWA pertaining to appointment on
compassionate ground and he being a minor was not failing
within the agreed terms of agreement and as such, his
claim was not accepted and the claimant is not entitled to
any relief.

4. During the pendency of reference i.e. on
17-11-2011, the learned advocate for the Party No. 1 filed
an application for disposal of the reference in view of the
orders passed by the Hon’ble High Count, Nagpur Bench
on 17-3-2011 in Writ Petition No. 3890 of 2009, rejecting
the claim of the claimant for compassionate appointment.

5. The learned advocate for the claimant filed reply
to the above mentioned application stating that as the
Hon’ble High Court have already decided the matter of
compassionate appointment of the claimant. this Tribunal
cannot re-consider the same and the case be treated as
closed/withdrawn.

In view of the say filed by the learned advocate for
ihe claimarnt, the application filsd by the Party No. 1 was
allowed.

6. Perused the orders passed by the ior’ble High
Court in Writ Petition No. 3850 of 2009 daicg 17-3-201H,
which was filed by the present ciaunant and 2 cthers for
compassionate appointment. The Hor'ble High Court
dismissed the Writ Petition holding tha: the claimant is
not cntitled for compassionaie apnoirsTart.

In view of the orders passed by the Hon’ble High
Court as mentioned above, the reference is not
maintainable being hit by the principics ¢f res-judicata
and the claimant is not entitled to anv relief, Haace, it is
ordered:—

GRDER

The reference is not mpntainac!c and the claimant

is not entitied to any relief
J.B CHAND, Presiding Officer
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$.0. 2815.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 3/2002)
of the Central Government Industrial Tribunal-cum-Labour
Court, Nagpur as shown in the Annexure, in the Industrial
Dispute between the management of Hindustan Lalpeth
U/G Sub Arca of WCL, and their workmen, received by
the Central Government on 13-8-2012.

[No. L-22012/61/2001-IR (CM-ID}
B. M. PATNAIK, Section Officer
ANNEXURE

CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL, NAGPUR

No. CGIT/NGP/3/2002

Advocate for both the parties are present. Advocate
for the petitioner files an application being signed by union
representative for closure of the case on the ground that
the workman is not interested to pursue the case. Copy of
the application has been served on the advocate for the
management. Heard. As the workman docsn’t want 1o
proceed with the case as per the application submitted by
the union representative, the application is allowed. Put
up later on for orders.

Presiding Officer
The Sub Arca Manager,
Hindustan Lalpeth U/G
Sub Area of WCL,
Post : Lalpeth
Distt. Chandrapur (MS)
Vis.

Sh. Chandrakant Khandre,
General Secretary,
Koyla Shramik Sabha (HMS)
C/oC.G Khandre Near
Mahakali Mandir,
PQ: Chandrapur (MS)
AWARD
(Dated the 1st August, 2012)

1n exercise of the powers conferred by clause (d) of

Party No. 1

Party No. 2

g,embifq}q

sub-section (1) and sub-section 2(A) of Section 10 of
Industrial Disputes Act, 1947 (14 of 1947) (*'the Act” in
short), the Central Government had referred the industrial
dispute between the employers, in relation to the
management of WCL and their workman, Shri Udayraj
Yadav, for adjudication, as per letter No. L-22012/6 1/2001-
IR (CM-11) dated 19-12-2001, to CGIT-cum-Labour Court,
Jabalpur for adjudication with the following schedule:—

“Whether the action of the management of
Nandgaon Incline of Hindustan Lalpeth U/G Sub-
Area of WCL, Chandrapur in dismissing Shri Udayraj
Yadav, Loader, from services vide order No. WCL/
CHA/HLUGSA/PER/S1 dated 5-1-1994 is kegal and
justifed? If not, to what relief he is entitled?”

2. On receipt of the reference, parties were noticed
to the file their respective statement of claim and written
statement, in response to which, the union, “Koyla Shramik
Sabha (HMS)", (*‘the union” in short) filed the statement
of claim, on behalf of the workman Shri Udayraj Yadav,
(*‘the workman” in short) stating that the dismissal of the
workman is not justified and the workman is entitled for
reinstatement in service.

3. The management of WCL, (“Party No. 1” in short)
filed the written statement pleading interalia that a
departmental enquiry was held against the workman and
the departmental enquiry was just, {air and proper and the
imposition of punishment of dismissal from service is also
legal and proportionate to the charges provad against him
and as such, there is no scope of interference.

4. During the pendency of reference i.c. 1-8-2012 the
union representative filed the application to close the case
on the ground that the workman is not interested to pursue
the reference and the application was allowed. Hence, it
is necessary to pass a “no dispute” award. Hence, it is
ordered:—

ORDER

The reference may be treated as *“no dispute” award.
The applications filed by the union representative for the
workman dated 1-8-2012 is made part of the award.

J. P CHAND, Presiding Officer
ANNEXURE

BEFORE THE HONOURABLE PRESIDING
OFFICER CENTRAL GOVERNMENT, INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT, NAGPUR

Reference Case No. CGIT/NGP/3/2002
Sub Area Manager, Hindustan Lalpeth Sub Area W.C.L.

Chandrapur
—Party No. 1
Vis
Their workman (Case of Sri Udayraj Yadav)
—Party No. 2

e
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Humble Application of Workmar/ ot i
withdrawing the case

{1} it is humbly submitted that ihe coiy -0 0 (e
workrnan Sri Uday Raj Yadava had died in w1 oo
at Chandrapur. Which has resulted in decp degnass:
and an mentai health. This was meniicood Loiore tho
Honourable Tribunial.

{2) That the daughter in law had als0 Benn fas house
abandoning the workman.

{(3) That the workman has been ailing snd the
information and certificate to this effect is aiso an record

{4) That inspite of repeated information erca o hitn
ti mie o time he is not responding and attending counsel.

{3) That since the workman himself is not interestod
tc pursue his case hence has no alternative but {2 cinse
the casc as withdrawn.

Praver: prayed 10 closc the case as wiihGrawn
Magpur
31 26-7-2012
Sd/-
Filedon !-8-2012
Se/-
1-¥-2012
Cha
S~
(CHANDRAKANT KHANDRE)
General begretary
Kosla Shramisk Sabha
HM S Chandrapur
=2 fawat, 13 @, 2002
T 2816 — 3R feg aifulrm, 1647 (1947
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—N_w Delhi, the 13th August. 2012

5.0. 28i6.—In pursuance of Section 17 of the
inaustrial Tvispuics Act, 1947 (14 of I'H7) the Central
Government hereby publishics the Award (Ref. No. CGIT-
157 of 2004y of the Central Governmient Incestrial Tribunal-
cum-Labour Court, No. 1. Mambai as shown in the
Annexure. n the Industrial Dispule between the
management of Air India and their workimen. received by
the Central Government on 13-8-2012.

[No. L i 1012/61/2003-1R (CM-D)]

AJEET KUMAR, Scction Oflicer

‘ ‘i?ﬁi?}"ﬂ{\fﬁﬂ}i BET

LT '?;\Rf dui‘u ’{:.;]
ANNEXURE
BEFCRS THE CENTRAL GOVERNMENT

INREUSTRIS TRIBUNAL NO. 1, MUMBA?
Presens | JUSTICE G5 SARRAF, Picsicing Officer
Refevence wo. CGIT-1/57 of 2004

Parties Employeis iz relation to the management of Air
India Lt
And
Thers veorkmarn (P P Thakur)

Appearancey:

For the Mandgoment Shin kurear Vaidyanathan,
Ady.

Forthe workinan Abscni

Staic - Maharashtra

Mumbai, d:ted the oth day of July, 2012
AWARD (PART-I)

1 This is a reference made by the Central
Governmen! in exc.ose of its powers under clause (d) of
sub-section (1) #nd seb-secuon (LAY of Section 10 of the
Industria! Disputcs Act, 1947 The teaas of reference grven
in the schedule are as follows:

Whcther the action of the management ot Atr India
Lid., Mwmbai in dismissing the servi.cs of
Mr Praveen P Thakur Joader with effect from 14-1-
2002 15 fczal and justificd? If not, 1o what relici s
the workman cntitled 7

2. According to the statement of claim filed by tiic
workman he was appointed as loader in the Ground Service
Departiment on 12-1-1993 and thereafter he was confirmed
on §-10-1993. He did not commit any act of misconduct as
allcged by the first party inthe chargesheet did. 2-5-2000.
The Enquiry Officer did not give him any fair and proper
opportunity o defenid his case and thus the Enquiry Officer
violated the principles of natural justice. The chargesheci
was vaguc, falsc. fabricated and concocted The Enqguiry
Officer did not explain the procedure of enquiry to him.
The first pariy withheld a material witness R K. Shukla,
Dy. General Manager. The first party failed to provide him
the list of witnesses and relevant documents. The Encuiry
was conducted in English but the workman did not know
English There is contradiction betwecn allegation madc
in the chargeshect and the statcment of the first party
witness. The findings of the Enquiry Officer are perverse.
The punishment is disproportionate. The second party
has. therefore, praved that he be reinstated with continuity
of service and full back wages.

3. According 1o the writien statement the sccond
party workman abscnted unauthorisedly for 136 days
between July 1998 and October 1999 which amounted to
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gross misconduct on the party of the second party
workman. A domestic enquiry was instituted to enquire
into the charge as mentianed in the chargesheet did.
2-5-3000. The enquiry was condueted in accordance with
the principles of natural justice. The findings given by
the Enquiry Officer are based on evidence available on
the record. The second party was warned for remaining
absent unauthorisedly for 48 days during the period from
Apni 1994 io March 1995, The second parly was then
issued a chargesheet dtd. 15-7-1996 for his unauthorised
absence of not less than 65 days between January 1995
and December 1995 He was given an opportunity 10
improve his condudt and bel:aviour and accordingly a
lepient prnishmein of withholding three annual increments
without restorztinn was awarded to him. The second party
instead of improving his arendance and showing concern
and commimment {owards his work and duties cotinued
his practice of rainaining absent unauthorisedly. The
workman waz again issned chargeshest dtd. 17-9-1997 for
the unauthorised absence of 57 days during the period
from Januray 1996 to Decerber 1996. The management
however gave a minor punishment of withholding one
annua! increment. The second paity was again issued a
chargesheet dtd. 5-1-1999 for his unauthorised absence
of 86 days in the period from July 1997 to June 1998. The
sccond party was given an opportunity 1o improve and
was given a inincr punishment of reduction to the lower
scale by two stage. The minor punishments were ignored
by the second party The workman continued to commit
gross misconduct. The punishmert is not disproportionate.
The first party has, therefore, prayed that the reference be
rejected

4 The second party has filed r¢joinder wherein he
fias reaterated his stand iaken in the statement of claim.

5. The second party filed his affidavit on 25-7-2007.
The sccond party then absented. A notice was 1ssued o
the second party as per the order sheet dtd. 2-3-2011. The
sccond party did not turni up in spite of service of notice
on :he next daic i.e 21-4-2011 and, therefore his cross
examination was closed. Since the first party has not
availed the spportunity of cross examination of the second
party. therzfore, the affidavit of the second party cannot
be read in evidence.

6. The first party has filed affidavit of D.P. Nerukar.
7. Heard learncd counsel for the first party.

2. Here we have to sec whether the enquiry held
against the second parly is not fair and proper and whether
the: (indings giver by the Enquiry Officer arc perverse.

The huzden is on the second party workman to prove that

the enquiry is not fair and proper and that the findings of
the Enquity Cfficer are perverse. The affidavit of the
workman cannat be read in evidence as stated earlier and
thus the workman has not led any evidence to discharge
the burden cast upea him. On the other hand the first

party has filed the afffidavit of the Enquiry Officer D.P.
Nerukar which clearly shows that there is no violation of
principles of natural justice and that the findings are not
perverse.

_ 9. On the basis of the above discussion | have come
to the conciusion that the enquisy conducted against the
second party workman was fair and proper and the findings
of the Enquiry Officer are not perverse.

16, Award Par [ is passed accordingly.

11. It is now io be decided whether the punishment
awarded to the second party workman is or is not
disproportionate to his misconduct for which the case be
listed for hearing on 16-7-2012.

JUSTICE G S. SARRAF, Presiding Officer

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL NO. 1

MUMBAI
Prescni: JUSTICE GS. SARRAF. Presiding Officer
Refernce Mo, CGIT-1/587 of 2004

Parties:  Employers in relation to the management of

Air India tid.

Al
BEA1 74

‘Their workman (BE Thakur;
Appearances:

For the Management Absent

For the workman Absent

Siate . Maharashira
Mumbai. dated the 10th day of July, 2012
AWARD PART-11

1. This is a reference made by the Central
Government in exercise of its powers under clause (d) of
sub-section (1) and sub-scction (2A) of Section 10 of the
Industrial Disputes Act 1947. The terms of reference given
in the schedule are as foliows:

“Whether the action of the management of Arr India
Lid , Mumbai in dismissing the services of
Mr. Praveen P. Thakur loader with effect from
18-1-2002 is legal and justified? If not, 10 what retief
is the workman entitied?”

2. Itis not necessary to narrate the facts here as the
facts in detail have been stated in Award Part-1 passed on
6-7-2012. '

3. It has been held in the Award Part-] that the enquiry
conducted against the second party workman was fair

and proper and that the findings of the Enquiry Officer arc
not perverse. '
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4. It is to be seen now that whether the punishment
of removal from service awarded 1o the second parly
workman is or is not disproportionate to the misionduct.

5. The second party workman has been found gunty
of unauthorised absence for 136 days between July 1598
and October 1999. Itis to be noted that he was aiso found
guilty.of unauthorised absence on four earlicr occasions.
6. The conduct of remaining absent for long periods
without obtaihing leave is a gross misconduct. The
punishment must be commensurate with the gravity of
the misconduct charged. In the facts and circumstances
of the case 1 do hivt think that the punishment awarded to
the workman is shockingly disproportionate to the charge
found proved against him. There is no place for any
generosity or misplaced sympathy in this case so as {o
warrant interference with the quantum of punishmnient.
7. In view of the above discusston the second party
workman is not entitled 10 any relicf.
Award Part-1] is passed accordingly.
JUSTICE G S. SARRAF. Presiding Officer
=% fawelt, 13 o7, 2012

WA, 28173t faaw afufmm, 1947 (1947
F1-14) FI U 17 H AT |, BRI WHFL g, 1.1,
% wawes # dag Pl ok 9 wHEn % W
sy A fafde afwife faag & #=im w@n siefms
sfrgm, AR & Yo (FE HEw 21/2003) F v

FT T T FET WER F 13-8-2012 F TG G0 A |

(¥, Ta-22012/130/2002- 3778 3R (HITH-11) ]
o). WA, YeAEE, FAHr Afumr
New Delhi. the 13th August. 2012
S.0. 2817.—In pursuancc of Scction 17 of the

" Industrial Disputes Act, 1947 (14 of 1947), the Central

Government hercby publishes the Award (Ref. No. 21/2003)
of the Central Government Industrial Trbunal-cum-Labour
Court, Nagpur as shown in thc Annexurc in the Industrial
Disputc between the manégcmem of Western Coalficlds
Limited, and their workmen, received by the Central
Govertimént on 13-8-2012.

[No. L.-22012/130/2002-IR (CM-1D)]
B. M. PATNAIK. Section Officer
. ANNEXURE

BEFORE SHR! J. PCHAND, PRESIDING OFFICER,
-CGI-CUM-LABOUR COURT, NAGPUR

Case No.CGIT/NGP/21/2003 Date: 2-8-2012

~ Party No 1

The Chief General Manager,
Western Coalficlds Limited, Janpatka,
Nagpur Arca, Nagpur,

Distt. Nagpur.

e m“." T 1Ll X1 ICIER R JE [ 0 1 e N

Yersus

Party No, 2

The General Secretary,

Hind Koyala Kamgar Sena,
Sangh Building, Opy Mahal,
Nappur-441i 002,

AWARD
(Dated: 2nd August, 2012)

In excrcise of the nowers conferred by clause (d) of sub-
section (1) and sub-scction 2(A) of Section 10 of Industrial
Disputes Act, 1947 (14 of 1947) ("the Act” in short), the
Central Government has referred the industrial dispute
between the employvers. in relation to the management of
WCL. and their workman, Shri Sharad Manohar Watkar, for
adjudication. as per letter No. 1.-22012/130/2002-1R (CM-1I)
dated 12-12-2002_ with the following schedule . —

“Whether the action of the management of the
Wesicrn Coalficlds Limited, Janpatka, Nagpur in
erminating the services of Shri Sharad Manohar
Watkar. General Mazdoor Cat-Iwef. 13-1-199% vide
their leticr No. WCL/CGM/NGP/CS/L.0/37dated
5/6-1-1999 is legal & justified 7 I not, 1o what rclief
is the said workman entitled V™

2. On receipt of the reference. ihe partics were noticed
to file their respective statement of claim and written
statcment and accordingly, the workmaan. Shn Sharad
Watkar. (""the workman " in short), filed the statcment of
claim and the management of WCL. ("Pariy No. " inshort)
filed its written statement.

The case of the workman as presented in the
statement of claun is that he was appoinicd as a General.
Mavdoor cat.-1 in Saoncr Minc no.2 on 15-10-1997 and
continued to work 111l 13-1-1999 and during the entire period
of his scrvice. there was neither any complaint nor any
warning, charge sheet or show cause was i1ssucd against
him and his scrvice record was ¢lean and unblemished and
his appointment by party no. 1 was as a land oustec and
1.06 hectares (2. 63 acres) of irrigated fand of survey khasra
no. 167/2 of moura Ghat Rohana. which was owncd and
posscssed by his father was acquired for Gondegaon Open
Casic Project in the year 1994-95 and in licu of thit he was
given the cmployuent vide appeointment detter no. 3886
dated 15-10-1997_ as per rules and he successfully completed
the probation period of six months and became a penmancent
worker and he also completed 240 days of service in the
underground minc. during the preceding 12 months of
13-1-1999" which was morc than sufficient for regularisation
of his services. but all of a sudden. his scrvices werc
terminated by party no. | vide letter no. 37 dated 5/6-1-1999
stating that, "On scrutiny of the land records, it is obscrved
that the said land is non-irrigated land and the same is less
than thc norms requircd for the purpose of
cmployment, "and before (crmination of his services. no

I B 4| Y Y D AR UMY 1B Kbl e
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notice of show cause was msued and he was not giver-any
chance of hearing and he was 210t paid one month's salary
in lieu of notice and there was violation of Sections 25- F
and 25-G of the Act and so also the 'provisions' of natural
Jjustice and the order of termination is arbitrary, malafide
and illegal The.further case of the workman is that
necessary land records had been submitted in support of
the fact that the land in question was irrigated land and the
land records were thoroughly scrutinized by the different
authorities of party no. 1 and only thereafier, he was given
the employment and for providing him employment, charge
sheet no.1172 dated 13-2-1999 had been issued against
Shri U.R. Bagde, the Personal Manager, Chandrapur Area
and in his explanation, Shri Bagade had clearly mentioned
that the land acquired from his father (workman's father)
was not less than the norms and the same was irrigated
{and and under similar land conditions in adjacent area of
Khasra no. 167/2, other land oustees, such as Devchand J.
Channikar, Gajanan C. Chhanikar, Manohar M. Chhanikar
and son of Sukhdeo G. Chhanikar have been given
employment -and it is very clear that party no.l violates
their own norms and rules as per their own convenience
and self interest.

The woikiman has prayed to quash and set aside the
order of terminsdtion of service dated 5/6-1-199% and to
reinstaté him in service with continuity and full back wages.

3. The no. 1 in their written statement has
pleaded mter-aha that the workman is the legal heir of
Shri Manohar R, Watkar, the land owner of 2.61 acres of
agricultural 1and of Khasra no. 167/2, which came to be
acquired and the workman in order to get employment,
made a false staternent that the land was irrigated land and
on the basis of such statement, the employment was offered
to the workman and thereafter, the collector-cum -special
land acquisition officer made enquiry as per law and declared
the land not to be irrigated land and it was found that the
workman_had suppressed the material facts to get
employment and employment was obtained by the workman
by fraud and can be treated as no employment in the eyes
of law and the termination dated 8-1-1999 is as per law and
there is no breach of any of the terms and the workman is
not entitled for any relief.

4. It is necessary to mention here that though the
workman filed his evidence on affidavit in support of his
claim, he did not appear for his cross-examination, in spite
of giving him several epportunities for the same and at
last, as per order dated 22-11-2010, the evidence of the
workman was expunged and evidence from his side was
closed.

The evidence of wltness S. Dasgupta for the
management filed on affidavit remained unchallenged, as
none appeared on behalf of the workman to cross-examine
him.

As we workman did not appear in the case to contest
the same, as per order dated 20-6-2012 he was set exparte.

5. It iswell settled that if a party challenges the legality
of the an order, the burden lies upon him to prove iliegality
of the order and if no evidence is produced, the party
invoking the jurisdiction of the court must fail. If the
workman fail to appear or to file written statement or 10
produce evidence, the dispute referred by the Government
cannot be answered in his favour and he could not be
entitled to any relief.

Applying the above seltled principles to the present
case in hand it is found that, the workman has failed to
produce any evidence in support of his claim the order of
termination of his services is illegal and as such, the
reference cannot be answered in his favour and he is not
entitled to any relief. Hence, it is ordered :-

ORDER

The action of the hanagement of the Western
Coalfields Limited, Jaripatka, Nagpur in terminating the
services of Shri Sharad Manohar Watkar, General Mazdoor
Cat-Iwe.f. 13-1-1999 vide their letter no. WCL/CGM/NGP/
C5/L0/37 dated 5/6-1-1999 is legal & justified. The workman
is not entitled to any relief.

J. P. CHAND, Presiding Officer
¢ feeedt, 13 37T, 2012
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1 14) B YA 17 F FE0 H, F7 TR 0. LH.IE
F WAE % wag e AR I waed & W9
ey A fiffe siifrs faag ¥ F<im W sief
SRRy 5 AT, AR & YEIE (FaY 98 140/02)
I THRIVR FT 3 o BT TR F 13-8-2012 F IR

g |
(€ TA-22012/200/2002- 31§ IR (HA-11) ]
. . wAEE, AT s
New Delhi, the 13th August, 2012
8.0. 2818 —Inpursuance of Section 17 of the Industrial
Disputes Act, 1947 (14 of 1947), the Central Government
hereby publishes the Award (Ref. No. 140/02) of the Central
Government Industrial Tribunal-cum-Labour Court, Jabalpur
as shown in the Annexure in the Industrial Dispute between
the management of South Eestern Coalfields Limited, and
their workmen, received by the Central Government on
13-8-2012.
[No. L-22012/200/2002-IR (CM-ID))
B. M. PATNAIK, Section Officer
ANNEXURE
BEFORE THE CENTRALGOVERNMENT
INDUSTRIAL TRIBUNAL-CUM- LABOUR COURT,
JABALPUR
NO. CGIT/LC/R/140/02
PRESIDING OFFICER : SHRIMOHD. SHAKIR HASAN
The Secretary,
M.PKoyla Mazdoor Sabha (HMS),
PO Katkona Colliery, -
Distt. Korea,

Korea Chhattisgarh ...Workman
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Versus

The Sub Area Manager,
South Eastern Coalfields Limited,
Katkona sub Area,
PO Baikuntpar,
Distt. Korea Chhattisgarh.
AWARD
Passed on this 23rd day of July 2012

1. The Government of India, Ministry of Labour vide
its Notification No.L-22012/200/2002 -1 {Ch-11} dated
3-10-2002 has referred the following dispuse for adpadication
by this tribunal:—

* Whether the action of the Sub Aves Manager,

Katkona Colliery of SECL, Baikunthipus Areiof SECL

in terminating the services of Shri ¥ i R Feddy,

S$/0 Shr Appa Reddy, Welder we. f 2/36.% oga

S Manapomen

GGl
and justified ? If not to what relicf is the wotkinan
entitled 7

2. The case of the Union/workman, ir i 5 that
the management passed an order of fismisssi dited
2/36-2006) without holding departmental erjuirs arfuizunly
and illegally. It is stated thai no opportunity
showcause was asked from the workman Shrik 5K k. J‘jx
in violation of the principles of natural justict. Ths
dismissal was simply based on the info:mation given by
the Jai} Superintendent who had informed that the
was convicted for offences punishable undcr 3
and 366 of the Indian Penal Code ang wax senton
rigorous imprisonment for one year and o {inc of £ 56X h
is stated that the management had simpiv reiied the letier
of the jail Superititendent and had no* considered the
ijudgement of the criminal courl lrading to the
circumstances of thé conviction. It is stated thu the charges
were amount (o misconduct under the standing order Clauss
26.8 and 26.5 and therefore before punishing the showeause
nctice was required tobe asked The offence did nol wvolve
normal turpitude. Under the circumstances, the pusistmen
awarded is disproportionate to the offence alleged 1o have
peen committed. It is submitted that the order of disinissal
dated 2/3-6-2003 be set aside and the workrnan ix: reinstaied
with fu}l back wages.

3. The management appeared and filed Wntten
Statement in the reference case, The case of the
management, interalia, is that the workman was viGihing as
a Welder at Katkona Colliery. The workman was issucd
with charge sheet dated 10-3-04, under clouse 20 24 and
26.30 of the Standing Orders for long unauthorized shsence
from duty without any sanctioned leave through regisicred
post but the same was returned with endorseinent that the
person concerned i not traceable. The munagement came
fo know that the workman was in jail under Section & and
366 of the I.P.C. The information was sought from iic Jail
superintenident, Ambikapur, Surguja. He isformed the
managetiveni vide letter dated 12-5-2000 that the vorknan

/

i

|PA.R1 ‘l—-—% RIS
was convicted under Section 363 and 366 of the LR.C e
S.T.No. 59/86 by the Sessions Court and was confirmed by
the Hou'ble Hagh L i CHA No. 158/88 and was
sentenced 1o one your tigarous impricortment and a fine of
Re 500, In defauit of oayvimeni of fine, he had to further
vadergo impuasonment for three inenths, I was not possibic
o hold enguiry ¢n the chargesheet issued by the
maragement. Since the workman was convicted by the
Competent Coutt, the offence comnitied by the workm’m
was amouiit to meral fanritade under clause 26.8 and 28,5
of the Centified Stwnding Orders. There was no need to
conduct departinv ntiul enquiry when he was held guilty, of
1hocharges in the cruninal proceedings by the Competent
Court amd thero 1s no vielation of the principles of natural
justice. {1 is staicd that be was dismisscd on the approval
by the Conparent Avihority. The manegement had taken
action undsr Siause 2% 3 of the Certified Sranding Orders.
iLis stated thas in vicw of the gravay of the offence, the
punishment passed by 1he management is just and proper.
it is =ubmitted that the workman is not entitled 10 any
clicf.
4. On the basis of the pleadings of both the parties,
the following issees are sctiled for adjudication-

I

tif

I. Whather the action of the management in
terminating the services of Shri K S Reddy we.f.
2/3-6-2000 is Iegal and proper ?

T Tovhat retief the workman 1s entitled 7

5. Before discussing the 1ssues. if 1S proper o sec
that as 16 whal are the admitted {aces of the parties. It is
siated as under -

1. The workman was working as a Welder at Katkona
Colliery

2. He beoame absent from duty without any
mformation

3. He was convicted by the Sessions court under
Section 303 and 360 of the | P.C and was confirmed by the
Honble High Court and was sentenced Lo undergo ngorous
imprisoument for one year and a fine of Rs 300 In defauit
of payment cf fine bie was firther sentenced o uadergo
imprisenment for three vears.

4. No chargesheet or showcause was issued to the
workman for the charges of misconduct under clause 26 8
and 28 5 of the centified standing orders by the management

5. He was dismissed from scrvices vide order dated
2/3-6-2000 {or commuting misconduct under clausce
26.% and 26.5 of the Centified Standing Orders by the
Competen: Authonity without holding any enguiry.

6. Issue Mo. |

Now the nnpertant pomit for consideration 18 as 10
whether the departmenial enguiry was cssential or not or
even showeause should be issued before passing the order
of dismissal by the management or not. The workman

e sk e o dsaedb . MR S
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Shri K.8.Reddy is examined ir ih~ <ase. He has stated the
admitted facts that no departientai enquiry was conducted
and no explanation was called for before dismissing him
from services. He has also admitted that he was convicted
under Section 363 and 366 of the IPC by the Add].Sessions
Judge and the sentence was reduced by the Hon'blé High
Court. He has filed the order dated 2/3-6-2000 of dismissal
which is admitted by the management and is marked as
Exhibit W/1. His evidence clearly shows that the only point
raised by him that no enquiry was conducted nor any
showcause was asked and there is violation of natural
justice.

7. Now the evidence of the management and the
clauses of the certified standing orders are to be examined
as to whether any enquiry is required to be held or any
showcause is required to be asked in case where the
workman was convicted in criminal proceeding by the
Competent Court. Clause 26 of the Certified Standing
Orders deal with act of misconduct. It is not a procedure as
to how the misconduct is to be proved against the workman
and what are the requirement to prove misconduct. Clause
26.5 is willful neglecs of work and clause 26.8 is conviction
in any court of law for any criminal offence involving moral
turpitude. This clearly shows that these two clauses are
the act of misconduct. It is an admitted fact that the workman
was convicted under Section 363 and 366 of the IPC and
was accordingly absent without any information, This was
already proved in the criminal proceeding and was
confirmed by the Honble High Court. The management
had no right to review the findings of the competent court
as a revisional or appellate authority. Thus it is a proved
fact that the misconduct was committed under the aforesaid
clause and the offence under Section 363 and 366 [.P.C was
involving moral turpitude and was a moral and serious
social evil. '

8. Procedure of imposition of penalties is dealt in
clause 28 of the certified standing order. The clause 28.5 of
the certified standing order is reproduced as under :-

“If after enquiry or conclusion of the criminal
proceedings, a workman is held guilty of the charges
alleged against him or some other charges brought
in the course of the enquiry or is convicted in the
criminal proceedings and is consequently discharged
or dismissed, he shall not be entitled te any
remuneration for such period other than the
subsistence allowance aiready paid to him. If a
penalty other than dismissal discharge or removal is
imposed on him or he is exonerated of charges against
him or he is not convicted in the criminal
proceedings, he shall be paid the difference of the
subsistence allowance already paid to- him and the
wages which he would have got if he had not been
suspended except in case where he is suspended
not exceeding ten days, as a measure of
punishment.”

Itis implicit clear from the clause 28.5 of the Certified
Standing Orders that on conclusion of the criminal
proceedings, if the workman is held guilty of the charges
and is convicted in the said proceeding, the management
in consequence is entitled to discharge or dismiss the
workman from services. Moreover the workman shall not
be entitled to any remuneration for such period other than
the subsistence allowance already paid to him. Thus in
this particular case, I find that it is an admitted fact that the
criminal proceeding was finally concluded by the Hon 'ble
High Court and was held guilty and was convicted for the
offences involving moral turpitude. The management cannot
review such findings and decision of the Hon'ble High
Court. Therefore the action of the management appears to
be justified and no enquiry or showcause is required for
passing an order of punihsment,

9. The management has also adduced oral and
documentary evidence in the case. The management
witness Smt.Mamta Toppo is working as Sr. Personnel
Officer in Baikunthpur Area. She has supported the case of
the management. She has stated that the workman was
dismissed on the basis of standing orders. She has further
stated that he was terminated on the basis of sentences in
criminal case and for that no notice is required for dismissal.
There is nothing in her evidence to disbelieve this witness.
Her evidence supports that the workman was dismissed
on the final conclusion of the criminal proceedings in which
he was held guilty and was convicted by the Competent
Court.

10.The management has filed documents in the case
whice are admitted by the workman. Exhibit M/ is the
tetter dated 12-5-2000 of the Jail superintendent. This is
filed tc show that the management came to knaw
conclusively from this letter that the workman was
convicted and sentenced under Section 363 and 366 of the
IPC involving moral turpitude. Thereafter the dismissal
order was passed by the Competent Authority. Exhibit
M/2 is the charge sheet dated 10-3-04 issued against the
workman for unauthorized absence without sanctioned
leave. This is admittedly finally not concluded by the
management. Exhibit M/3 are postal receipts whereby the
chargesheet was sent to the workman, Exhibit M/4 is the
dismissal order dated 2/3-6-2000. The workman has also
filed this order which is Exhibit W/ 1. This is filed to show

that the workman was dismissed on the charges of clause

26.5 and 26.8 proved in criminal proceedings. This shows -
that he was not dismissed on the basis of chargesheet
dated 10-3-04 issued by the management. Exhibit M/5 is
the letter dated 27/28-9-2000 of Sub Area Manager, Katkona
to Deputy Chief Personnel Manager, Baikiinthpur informing
about the dismissal of the workman, Exhibit M/6 is the-

_ reply to ALC(C):Shahdol in conciliation proceeding. Exhibit -

M/7 is the- judgment dated 26-2-99 passed by the Hon’ble
High Court in Cr. Appeal No. 158/1988 whereby the Hon'ble
Court upheld the conviction and reduced the sentence of
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the workman. Exhibit M/8 is the noting of the Personnel
Manager, Katkona informing regarding conviction of the
workman and sought instruction for taking action. Exhibit
M/9 is the instruction given by Dy.Chief personnel
Manager, Baikunthpur for taking action under clause 28.5
of the Certified Standing Orders to dismiss the workman
on conclusion of criminal proceeding. This clearly shows
that the workman was dismissed with the procedure of
clause 28.5 of the Certified Standing Orders. Thas from the
discussion made above, it is clear that the management is
legal and justified in terminating the workman from services.
This issue is decided against the workman and in favour of
the management.

11. Issue no. II

The learned counsel for the workman raiscd that the
punishment is disproportionate to the charges commutted
by him. It is clear that the workman ts convicted for
kidnanping minor female child from lawfut guardianship
and to seduce illicit relationship. [t appears to be moral
turpitude of serious nature. | find that he does not deserve
any lenicnt punishment and [ do not want to interfere in
the order of punishment. I find that the workman is not
entitied to any relief. The refercnce is. accordingly,
answered. '

12. In the result, the award is passed without any
order to costs.

13. Let the copies of the award be sent to the
Government of India, Ministry of Labour & Employment
as per rules,

MOHD. SHAKIR HASAN, Presidiag Officer
= feel, 13 3, 2012

w2819, AR e sfufTam, 1947 (1947
W 4) I OMW |7 ® SIECW W, HE@ WORN IEA
e FEEE # yEUdd ® Gag R ol e
FHEN & @, oren | Fafe sieifre faae o %31
WER dArEnfE afustysm =meE 1, T frel #
T (T E HE 26/2005 ) H1 YR FAT E W FAA
GERR T 13-8-2012 Tl U g7 A1 |

[ Td- 11012/6/2003 -3 AR (F1a-1) ]
el AR, 3T3ur s
New Dethi, the 13th August, 2012

S.C. 2819.—In pursuance of Scction 17 of the

Industrial Disputes Act, 1947 (14 of 1947). the Central

Government hercby publishes the Award (Ref. No 26/2005)

of the Central Government Industrial Tribunal-cum-Labour

Court No 1. New Delhi as shown in the Annexure in the

Industriai  Dispute between the management of Indian

Adriines Lt and their workmen, received by the Central
Government on 13-8-2012.

[No. L-HO12/6/2003-1R (CM-D]
AJEET KUMAR, Secthion Officer

ANNEXURE

BEFORE DR R. K. YADAV, PRESIDING OFFICER,
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL
NO.1, KARKARDOOMA COURTS COMPLEX, DELHL,

L D. No. 26/2005

The President,

Delhi Offices And Establisament Employees Union,
3, V. P House, Rafi Marg,

New Delhi-110001.

.... Workmen
Versus
The Chairman,
Indian Airlines Ltd |
1GI Airport Teriminral | B,
New Delhi.
..... Managementi

AWARD

In the year 1988-89 erstwhilke Indian Airlines Ltd.. (in
short the Airlines) issued notification to fill certain
vacancics on regular basis in the categones of Helper
{Engincering). Helper (Stores) and Helper (Commercial) by
inviting applications for amongst public at large.
Requisitions were also sent to employment exchanges
under thc Employment Exchange {Compulsory Notification
of Vacancies) Act, 1959. Applications were called from
such persens who had worked with the Airlines on casual/
temporary basis for a minimum of 90 days during the period
of 12 completed months in last three years. On receipt of
the applications, sclection process was undertaken.
Applicanis were interviewed and those who were found fit
were empanelled, according to menit. Panel of over 200
candidatcs was approved by the competent authority on
20-11-1950. Empanclied candidates were informed that their
appointmenl was subject to regular vacancies. Candidatcs
only up to scrial No. 88 of the panel could be offercd regular
appointment in order of merit against regular vacancics.
Panel lapsed on 15-7-1994 and no further appointment on
regular basis was madc out of the said pancl.

2. A group of casual workers, who had been
empaneclled. had filed Writ Petition (C) being No. 4113 of
1994 before High Court of Delthi seeking various reliefs
including rclief of regularization in service. On 7-12-1995.
relying on the decision in Piara Singh [1992 (4) SCC 118]
the High Court passed interim order directing the Airlines
to prepare a pancl and to engage casual labour within the
said panel as per their exigencies. For sake of convenience
the order passed by the High Court is reproduced thus:-

“CM-6235/1995
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“Guide lines for dealing with casuat workers have
already been elabourately given by the Supreme
Court in well known case of "Piara Singh" to some
extent modified by certain guidelines given in the
Horticulture case. We have gone through the policy
of the respondents placed on record. We make it
¢lear that there cannot be fixed pertod for existing a
particular panel of casual workers because the
question -of panel replacing would orly arise in
respect of regular vacancies for which the panei s
prepared, As far as casual workers are concerned, in
order to_curh arbitrary method being adopted by
public undertaking for ¢ugaging casual workers on
their whims and choice and 1n order to avoid any
favouritism with public employment, the Supreme
Court has alicady made it clear that a cansal worker
engagad by a public undertaking must confinug {0
work till regular posts are filled in by following the
recruitment rules. But in case there is no work
available for casual workers, principle of last to come,
first to go has to be followed and the casual workers
who have been working and for whom there is no
work left, the public undertaking concerned has to
prepare a panel in which names of such casual
workers are to be included in order of their seniority
and whenever vacancy arises for cngaging casual
worker, the authority must offcr the job in accordance
with seniority in the panct of casual workers. But in
casc anv cmergency arises the authority can engage
anv worker without considering seniority for
temporary emergent work bul normally casual
workers inust be engaged {rom the said pancl, if they
are eligible for the post in accordance with
recruitment rules on the basis of their seniority inthe
particwlar pancl. This application is thus disposcd
of ™

CW 4113 & CM. 7465/1994:

Adjourned to 26-2-1996. Counsel for respondents
may placc on record pancl of casual workers. if
alrcady prepared and if not prepared the same be
prepared on Lhe basis of the above guidclings. '

3. In compliance of the said dircctions, (he Airlines
prepared a panel pepularly known as pancl of 1995. Airlincs
cngaged casual workers, whose names appearcd in the
panel, so prepared on the direction of High Court of Delhi.
ultimately the Writ Petilion came to be disposed of vide
order dated 7-5-1997. While disposing of the Wirt Petition
the High Court commanded that the Airlincs shall take the
select panel prepared and approved on 20-11-1990 as the
base and will offer employment on ad-hoc / casual basis to
the petition=rs. according to their merit in the sclect panch.

All such petitioners whose names appear in the sclect pancl

and are interested to work on casual basis or on ad-hoc

Bateinl - fap

basis will report to the msponacms wnhm ; peﬁod of 15
days.

4. Pursuant to the direction; ziven by the High Court,
the Airlines disengaged casual workers whose names did
not find place in the sclect panel, Being aggrieved by that
act some of the workers, whose name were there on the
panel of 1995, filed a Writ Petition being CWP No. 2623/
1997 before High Court of Dethi. It wag emphasized by the
High Court that the Airlines shall give an opportunity of
being deployed to a person whose name had appeared in
ihe select panel and he would be considered for regular
appointment when the Airlines would like to fill up reguiar
vacancies and in case he gets age barred for selection for
regular appointiment, he be given relaxation in the age limit.

5. On 12-11-2002 the Airlines issued an employmer:
notification addressed to employment exchanges seeking
namcs of casual labours to prepare a new panel for casual
cmplovment. It made the casaal labours, whose names
appeared in panel of 1995, to raise a demand to engage
them against the job of casual Iabours. When the said
demand was not conceded to, an industrial dispute was
raiscd before the Conciliation Officer. Since conciliation
proceedings failed, the appropriate Government made a
reference of the dispute for adjudication to this Tribunal,
vide order No.L-11012/6/2003-IR(C-ii) MNew Delhi, dated
28-5-2004, The Airlincs assailed the reference order by filing
a Writ Petition being CWP No: 13581/2004. The High Court
quashed the reference order with opportunity lo the
appropriatc  Government to take steps for issuance of
fresh reference order. In compliance of the directions so
given the appropriate Government referred the dispute to
this Tribunal for adjudication, vide order No.L-11012/6/
2003-IR¢C-11) New Dcelhi dated 3-10-2005 with following
{crns. -

“Whether the termination of the scrvices of
Shri Mahavir and 42 others (list enclosed) by the
management of Indian Airlines Limited is Yegal and
justificd? If not, to what relicf they arc entitled ™

6. Claim statcment was filed on behalf of the clanmants,
other than Ms. Anti Devi, pleading that they wereengaged
by the Airlincs from 1989 onwards in the capacity of casual
labours in its various deparimenis, that is, commercial,
commercial sccurily, cngincering, cantcen. vigilance,
personncl. catcring and storcs for the post of helper. peon
sweeper, (ypist, and drivers clc. for various periods. Details
of their names, depariment in which they were éngygcd;
number of days put in scrvice carlicr to their contintious

“engagement by the Airlines, period from which they were

continnously cngaged. number of days of their continuous
cngagement, total number of days for which they had
worked and dates of termination of their scrvices arc as
follows:-
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SI. Nameofthe Desxgnamm No. of days Continuous No. of days Totat
No. employee workedearlier  employment worked number
o continuous continuously of
employment From To working
days
1. Mahaveer  Commercial Helper 178 24059% 160697 388 56
2 AniKumar Commercial Helper 179 40495 010097 %l 1040
3. BharstKumai Commercial Helper 152 15.05.96 01.10.97 504 656
4 RakeshMohan  Commercial Helper 135 010596 140897 m 65
5. SurenderKumar Safai Wala 129 111196 05.0697 X6 335
6. ArtiDevi Safai Wala 150 010596 210597 385 535
7. Ramdas Safai Wala 23 24.04.96 23.06.98 M0 1053
8 VedPrakash Safai Wala 181 02.05.96 18.0298 657 838
9. Satish Kumar Safai Wala 150 01.0596 210298 661 811
10, Harveer Singh Canteen Helper 380 02.05.96 180298 657 W37
11. Ashok Kumar Canteen Helper 183 23.0596 210997 486 669
12 RajenderSingh  Canteen Helper m 25049 180997 sl ™
13. NareshBisht Canteen Helper 117 08.08.96 07.10.97 530 47
14, Subhanth M.T. Helper 103 130596 040897 361 464
15. Karae Singh Store Helper 146 01.01.93 05.0897 449 %5

7. Claimants project that during the year 1990 the
Airlines prepared a list of 200 casual workers who had
worked with them from time to time, for the purpose of
regularization of their services. This list is popularly known
as 1990 select list. Out of those 200 casual workers, services
of 88 workers were regularized. The select list had a validity
period of 2 years. The validity period of the sclect list was
extended from time to time till 15-7-1994. The claimants
assert that afier preparation of the select list, the Airlines
stated engaging new casual labours and the petitioners
were engaged during that period. They, besides others,
were engaged by the Airlines for casual jobs only for,
89'days in a year so that the same worker does not work for
mare than 89 days in a year. In this manner the Airlines
usad to inject new personnel arbitrarily so that casual
labours Thay Hiot tiaim right to casual posts.

. 8. A group of casual labours, who were empanelled
forithe select tist, filed a Writ Petition before High Court of
Delhi seeking various reliefs including relief of
regulanmtlon of their services. An ad interim relief of
engagmg them but not restricting to their employment to
89 days was also sought. A miscellaneous application

CM No. 6235/1995 was moved which was disposed

by the High Court on 7-12-1995. The High Court
the Airlines in the aforesaid order to prepare a

panel of casual workers In compliance of the said order,

the Airlines prepared a panel and the petitioners were
placed in that pancl which is popularly known as 1995
panel.

9. The petitioners project that Wirt Petition being
CWP No. 4113/1994 was finally decided by the High Court
on 9-5-1997 directing the Atirlines to engage on casual
basis for its requirement cither for the purpose of ad-hoc
employment or on casual basis, firstly the person according
to the merit from out of the select panel prepared and
approved on 20-11-1990. When the person, whose name
appeared on select panel, declines to work on casual basis
the Airlines was entitled to engage persons from outside
the panel.

10. After the dismissal of the Writ Petition, in the
guise of implementation of direction dated 9-5-1997 the
Airlines resorted to termination of services of the claimants

‘and in their place fresh hands were engaged. The process

of termination of their services stated in 1997 and continued
till 7-10-1998. Termination of their services is illegal,
unjustified and not warranted by law.

11. The claimants asseri that they had completed
more than 240 days continuous service at the time of their
disengagement. No notice or pay in licu thereof was given
nor retrenchment compensation was paid to them.
Mandatory provisions of Section 25F of the Industrial

Z2.10 G312 - 108
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Disputes Act, 1947 (In short the Act) were pot complied
with. Airlines made a faint attempt to say that termination
of their service was necessitated to accommodate persons
whose naine appeared on select list. Such a claim was false
totheir ownknowledge, since General Manager (Personnel)
projected before the High Court that there existed 300
vacancies per day in the establishment of Airtines for casual
workers. They assert that assuming that 112 casna! workers
were to be appointed out of select list then thare remaing
huge umber of vacancies for their engagement, Inspite of
clear cut direction of the High Court in its judgment dated
9-5-1997, the Airlines started to engage fresh casual hands
arbitrarily;:in complete disregard to 1995 panel Degpite
existence of 1995 panel, the Airlines issued notification
dated 12-11-2002 addressed to the employment exchange
seeking. names of the persons for preparation of a new
panel of casual labour for casual employment. Preparation
of such a panel is against directions contained in Jjudgment
dated 9-5-1997. The Airlines have no codified policies for
engaging casual labourers and casual labourers are being
engaged ift-violation of law laid down by Apex Court in
various precedents. A Writ Petition was filed before High
Court of Dethi being CWP No. 3343 of 1999 which was
disposed of vide order dated 29-1-2002 with liberty to
approach the authorities under the Act. It has been claimed
that they are entitled for reinstatement in post of casnal
labours with full back wages and continuity of service.
12. The claim was demurred by the Airlines pleading
that the reference made by the appropriate Government
has been conclusively decided by the High Court in Writ
Petitions being CWP 4113/1994, 2644 and 4799 both of
1997, It has also been pleaded that terms of reference
project a proposition which is contrary to law laid down in
Umma Devi [2006 (4) SCC §] and Daya Nand [2008 (10) SCC-

I]. The Airlines project that notifications were issued in

1988-89 notifying applications for certain vacancies on
regular basis in_the category of Helper (Engineering),
Helper ($tores). Helper (Commercial). A panel of select
candidates was prepared and approved on 22-11-1990, in
accordance with the provisions of recruitment and
promotion rules. The validity of the panel was for a period
of two years, which validity expired on 15-7-1994. A large
number of Writ Petitions were filed by different categories
of casnal workers and in one of the petition being CWP
No. 4113 of 1994 the High Court passed interim order on
7-12-1995 directing the Airlines to prepare panel for
engaging casual labours on daily basis from amongst the
casual workers who had worked with the Airlines. In
pursuant tc-that direction, the Airlines prepared a panel
and started engaging casual labours from the said panel.
Vide order dated 9-5-1997 Writ Petition being CWP No.
4113 of 1994, besidzs other petitions, was disposed of with
directions to the Airlines to engage casuals on daily rate
basis as per requirement from the persons whose name
appear in the select panel prepared and approved on

21-12-1990. Consequently persons engaged on daily rate
basis from the panel formulated in pursuance of order dated
7-12-1995 had tp be discontinued. Persons whose names
were on select panel were offered engagement on casnal
basis.

13. Inthe year 1997-98 another batchof Writ Petitions
were filed by casual workers, similarly situated as the
present claimants are, who were disengaged by the Airlines
in pursuance of judgment dated 21-8-1998 directing the
Airlines to give them an opportunity of being considered
for regular appointment when such vacancies do occur
and are filled and the person who become age barred would
be given relaxation in age, ‘ '

14. The Airlines project that the claimants are the
casual workers who were engaged pursuant to the
directions in the interim order referred above to mect
exigency of work or sporadic absentecs of regular
employees. Their names were borne on panel formulated in
1995. Their services were discontinued as a result of
judgment dated 9-5-1997. Their disengagement flows out
of the judgment and cannot be termed as retrenchment,
within the meaning of Section 2(o0) of the Act, Since their
termination does not amoun: i retrenchment, there was
no question of notice or pay in lieu thereof and payment of
retrenchment compensation. Since the Airlines had
engaged casual workers out of the s2lzct panel and no
fresh persons were engaged, claimants have no right to
seek their re-instatement in service, Thare does not exist
any claim in favour of the claimants and an Award may be
passed against them, pleads the Airlines,

15. Factum of preparation and approval of select
panel, preparation of panel of 1995, disposal of Writ Petition
vide judgment dated 9-5-1997 and thereafler disengagement
of the claimants are not matters of dispute. Hence it emerged
that there was no necessity to call for evidence of the
partics. Consequently, the evidence of the parties were
closed.

16. Arguments are heard at the bar. Shri Aditya
Aggarwal, authorized representative, advanced argument
on behalf of the claimants. Shri Lalit Bhasin, assisted by
Shri Ravi Gopal, authorized representatives, advanced
arguments on behalfof the Airlines. ! have given my careful
consideration to the arguments advanced at the bar and
cautiously perused the record. My findings on issues
involved in the controversy are as follows: —

17. When facts are appreciated, it came 1o light that
the Airlines engages casual emplovees in exigencies of
work or when sporadic absentees of regular emplovecs do
occur. Such engagement of casual emplovees was done
even prior to 1988-89. In 1988-89 notifications were issued
by the Airlines for filling of certain vacancies on reguiar
basis in the category of Helper (Engineering). Helper
(Stores) and Helper (Commercial) ete. Requisition was also
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made to the employment exchanges in accordance with fhie
provisions of Employment Exchange (o pdisars
Notification of Vacancies) Act, 1959. A separate noLhinaaon
was issued calling upon applications {rom peisc:s whe
had worked with the Airlines on casual/temporary basis
for a munimum of 90 days during the period of 12 compictad
months in last 3 years. Applications, s0 received. were
progessed and applicants were interviewed, A punet of 200
persons was prepated and approved on 20-11-1990. for
appoiniment against regular vacancies subject 10
availability of post. Il was made clear to empanclicd
candidates that their appointment would be madc as and
when vacancics would be available. OQut of 200 candidatcs.
persons whese names appeared up to serial No 38 of the
pancl could b offered regular appointment in order ol mernit
against available rcgular vacancics. The pancl lapsed on
15-7-1994 and ne furthcr appointment on regular basis
could be made out of the pancl.

18 The Airlincs engaged casuals persons whose
naimes were not there in the select list. Various Wirt Petitions
werc fiicd before the High Court of Dcthi by casual workers,
sceking thair regularization in the scrvice of the Airlines. In
Wir Petition CWP No. 4113/1994an ad-intcrim order was
passed on 3-12-1995 directing the Airlincs to preparc pancl
of casnal workers. In pursuance of the dircctions, so given,
a panci of casuil workers was preparcd who had been
engaged by the Airlines from 1-1-1993 10 31-12-1995 Out
of that pancl of casual workers, the claimants were engaged
in compliance of the orders passed by the High Court.
Since posts conld not 10 be fillcd on rcgular basis, the
Airlines staricd deploying persons on casual basis Thus
it 1s emerging over the record that there were 3 types of
casual caployees namcly, (i) whosc namcs appear mn the
sclect Yist of 1990, (1i) who were cngaged afier 1990 but
{heir names do not find placc in 1995 pancl. and (1) casuals
whosc names do ippear in 1995 pancl.

19. While disposing of the Writ Petition. the High
Coxnt it tts order dated 9-5-1997 cmphasized that the Atrlincs
had to cngaee cosuals, whose nancs. appeared in the sclect
pancl i obscrvalions madc by the High Court arc
reprodue 0 i -

~it 1s not m dispute that scicct panc had been
premered. Pending appointmcmt on regular basis, the
respond at 1n order fo cope with its work started
deploying on ad-hoc basis casual persons only from
the select pancl. Petitioncrs arc thosc persons.
Respondent's casc is that sclect pancl has now come
topn ond. The mere fact that the validity of the sclect
pancl. which had been preparcd for the regular
cmplovment had come 10 an end. could not have
absorbed the Tespondent Lo ignore the said pancl
and then start FCsofting 10 Cogage persons from
owtside the said pancl. ignoring the claim of the
persons. who had been sclected and included in the

[Part [I—Sec. 3Qi)}

seiect panel, who were being engaged on casual
basis. [n casc respondent had as of necessity
resorted to depioying persons cither on ad-hoc basis
or on casual basis for carrying on its day to day
work, may be due to exi gencies of work or because
of absentecism. rcspondent ought not 10 have
replaced persons engaged carlier by deploying
persons fror ootside the pane! but ought to have
deployed, from out of the pane! since the respondent
had stared deploying them initially from the select
panel. Petitioncrs before this court are those whose
names were included in the pancl. The stand taken
by the respondent in the two additional affidavits of
fixing artificial cut off datc of 1-1-1993 on the plea
{hat authentic record priort thercto was not available
is not justifiable. Authentic record in the shape of
selcct pancl is avaitable with the respondent. Since 1t
is not disputed that the petitioners were brought on
the select panel, they ought to have been preferred
whilc offening cmployment or deploying any person
from outside the select panel.”

20. The High Court further noted that the Airlines
shall replace a person whose name appearcd in the sclect
list possibly by a rcgular cmployce cmployed on regular
basis and not by any other casual worker, The command
given by the High Court is extracted thus —

“In view of the above while holding the respondent’s
action to be arbitrary in the matier of preparation of
the pancl of casuals in the catcgory of Helper
(Engincering), Helper (Commercial), Helper (Motor
Transport), Helper (Stores), Helper (Drivers), Helper
(Cantcen), Helper (Catering), Safai Wallas, Peoncic,,
respondenis arc dirccied to (i) engage on casual
basis for its requircments cither for the purpose of
ad-hoc cmployment or on casual basis firstly the
persons according (o the merit from out of the
sclect panc! prepared and approved on
20-11-1990. Only when afier duc intimation the
person will dechine to work on casual basis thal the
respondents will be entitled to engage persons from
outside the panch. So tong such of the persons whosc
names appear in the sclect pancl, arc preparcd to
work on casual basis, till appoiniments arc made on
regular basis. the respondents will not discontinuc
them. Persons, whose names appear in the sclect
pancl. il deploycd on casual basis or ad-hoc basis
will be replaced only by regular crployces on rcgular
basis and not by any other casual worker. Taking the
sclect pancl as the basis the respondents will offer
cmployment on ad-hoc/casual basis to the pelitioncrs
according to their merit in the sclect pancl. All such
petitioncrs whosc namcs appear in the sclect pancl
arc interested to work on casual basis or on ad-hoc
basis will report to the respondent within a period of
15 days from today. The respondents will continue
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to engage them till posts are filied on the regular '

basis. With these directions the Writ Petitions stand
disposed off.”

21. As per claim projected, names of the claimants
do rot appear in_the select panel. In paragraph 11 of their
claim statement they project that there are considerable
vacancies with the Airlines and those vacancies should
have been filled up from 1995 panel. For sake of
convenience the facts are re-produced herein below :—

«_.....that as per the affidavit of General Manager
(Personnel) of the respondent filed in the High Court
there exist 300 vacancies per day in the respondent
establishment for casual workers which number might
have been increase at present. In 1990 list 88 workers
were given regular appointment so that leaving only
112 workers it the list for casual employment. After
the judgment date of 9-5-1997, out of 112 workers of
the list only 37 workers joined dutics as casual
workers and the remaining 75 workers did not stake
their claim for casual posts and abandoned the
service. That does mean that out of 300 available
posts only 37 workers of 1990 panel had been filled
up leaving the vacant posts of 263 workers. The
submission of the claimant workmen is that the
remaining 263 posts should have been filled up from
1995 list. instead of recruiting the fresh haiids at the
whims and fancies of the respondent - management.
That assuming but not admiiting that the respondent-
management gave employment to all the persons

mentioned in 1990 list (200 workmen), still there

remains nol less than 100 vacancies available for the
claimant workmen, who have found place in the
secand list, i.c. listof 1995......7

22. As admiticd by the claimants, they were engaged
by tte Airlines in pursuance of interim order dated
7-12-1995 passed by the High Court. The said interim order
lost its efficacy and force when Writ Petition was disposed
of on 9-5-1997. As pointed out above, the Airlines was
commandud to cfigage only the persons, whose names
apneat in the sclect panel. Admittedly the nafnes of the
claimants do not appear in the sclect panel. Thus it is
cvident that the claimants lost their claim, when the High
Court commanded the Airlines not 1o engage casuals from
1995 pancl. The claimants cannot agitate continuance of
their engagement.

23. Question, which is to be addressed by the
Tribunal. is as to whether discngagement of the claimants
amount o retrenchment? For an answer definition of the
word “ retrenchment ™ is to be considered. Section 2 {(00) of
the Act defines the term as follows:

“(00) “*retrenchment ™ means the termination by the
cmplover of the service of a workman for any rcason
whatsoever, otherwise than as a punishment inflicted

by way , of disciplinary action but does not include-
(2) voluntary retirement of the workman; or

(b) retirement of the workman on reaching the age of
superannuation if the contract of employment
between the employer and the workman concerned
contains a stipulation in that behalf. or

(bb) termination of the service of the workman as a
result of the non renewal of the contract of
employment between the employer and the workman
concerned on its expiry or of such contract being
terminated under the stipulation in that behalf
contained therein. or

(c) termination of the service of a workman on the
ground of continued ill-health;”

24 As referred above. definition of word
“retrenchment” consists of following four requirements:-

(a) Termination of services of workman
(b) By the emplover
(c) For any reason whatsoever, and

(d) Otherwise than as a punishment inflicied by way

of disciplinary action.

25. When the Act provides dictionary {o the word
used. in thai situation it is csscntial that-the Tribunal

“cannot look into the dictionary first for interpretation of

the word used in the Act. Therefore. 1aking into account
the definition of the term "retrenchment” given in the Act.
the Tribunal is concemned 10 appreciatc whether termination
of the services of the claimant was by an act of the employcr.
On this count Shri Bhasin argued that claimants were dis-
cngaged on the command of the High Court, given in its
judgment dated 9-5-1997. As pointed out above the High
Court commanded the Airlines to offer employment on
adhoc/casual basis to the petitioners whose names do
appear in the sclect panel, according to their merit. All such
persons, whose names appear in the sclect pancl and arc
interested 1o work on casual basis or on ad-hoc basis were
required 1o report to Airlincs within a period of 13 days
from the datc of the order. Those persons were o be
continued till posts were filled on regular basis. Dircctions.
so given, make it clear that by the end of May, 1997 persons
whosc names appear in the sclect pancl were required to
join with the Airlines. On the other hand, the Airlincs cught
10 have discontinued the services of the claimants herein
by the end of May, 1997. .

26. As per facls projected by the claimants.
Shri Mahavir worked with the Airlines from, 24-5-96 to
16-6-97. His scrvices were disengaged thercaier. H does
not Jie in the mouth of the Airlincs that scrvices of Mahavir
were donc away in compliance of the order passed by the
High Court on 9-5-1997. Rakesh Mohan, Subhanath and
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KamnSmghweebadefalewell in August 1997. Anit Kumar,
Ashok Kumar and Rajender Singh were bade farewell in
September 1997 Thereafter Bharat Kumar, Naresh Bisht
were bade farewell in October 1997, Arti Devi departs on
21-5-97, Surender Kumar on 5-6-97, Ramdas on 23-6-98,
Ved Prakash on 18-2-98, Satish Kumar on 21-2-98. and
Harveer Singh was bade fare well on 18-2-98 itself. These
starting facts make it clear that discngagement of the
claimants was not in pursuance of the orders passed by
the High Court.of Delhi. On the other hand the said ordes
was uscd as 4 tool by the Airlines to terminate scrvices of
the claimants.

27 Now it would be considered as to whether the
claimants rendered continuous service for more than 240
days in preceding 12 month from respective dates of
termination of their services. A workman would be deemed
10 be in continuous service for a period of one vear, if he,
during the period of twelve calendar months preceding the
date of termination. has actually worked under the employer
for not icss than 240 days. “*Continuous Scrvice™ has been
defined by Section 25B of the Act. Under sub-scction (1)
of the said section. *‘continuous service for a period " may
comprise of two period viz. (i) unimerrupted serviee. and
un m:‘crruplcd service on account of (a) sickness, (b)
authorized lcave, (c) an accident. (d) a strike which is not
legal. (e} a lack-out, and (f) a cessation of work that is not
duc to any fault on the part of the workman, shalf be
included in the “continuous service. ™ Sub-section (2) of
the said scction introduces a fiction to the cffect that even
if a workman is not in “continuous scrvice’ within (he
meaning of clause (1) for a period of one vear or six months,
hic shall be-deemed to in continuous scrvice for that period
urter an emplover if he has actually worked for thic days
specified i ciguses (a) and (b) thercof. [n Vijay Kumar
Majoo (19¢8 Lab. 1.C.1180) it was held ihat one vear's period-
contemplated by sub-section (2) furmishicd 2 unit of measure
and if during that unit of measurc the penod of service
actually rendered by the workman is 246 davs. then he can
be considered 1o have rendered one year's continuous
service for the purposc of the section The idca is that if
within & unit period of onc year a person had put inat least
240 days ot service, then he must get the benedit conferred
by the Act. Conscquently, an enquiry has to be made to
find out whether the workman has actually worked flor not
lcss than 240 days during a period of 12 calandar months
ummediately preceding the retrenchieni

28. At the cost of repetition. it as said that clamants
were retrenched on the dates mentioned i thetr claim, while
they were engaged by the Airlines on daies mentioned in
the claim staiement. The Atrlines nowhere project that their
service wers imterrupled for any reasons other than those
detailed in sub-scction (1) of Section 25 B of the Act. The
Airlines nowhere disputes that Shn Mahavir rendered
continuous services from 24-5-96 to 16-6-97. Anil Kumar
from 24-4-95 10 1-9-97, Bharat Kumar from 13-5-96 to
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1-10-97, Rakesh Mohan from 1-5-96 to 14-8-97, Surender
Kumar from 11-11-96 to 5-6-97, Arti Devi from 1-5-96 to
21-5-97. Ramdas from 24-4-96 10 23-6-98, Ved Prakash from
2-5-96 to 18-2-98, Satish Kumar from 1-5-96 to 21-2-98,
Harveer Singh from 2-5-96 to 18-2-98, Ashok Kumar from
23-5-961021-9-97. Rajender Singh from 26-4-96 10 18-9-97,
Naresh Bisht fromn 25-4-96 to 7-10-97, Sobhanath from
8-8-96 t0 3-8-97 and Karan Singh from 13-5-96 t0 5-8-97.
Thercforc. it is cmerging over the record that they have
rendered continuou service of 240 days and more in cach
calendar vear. Censequently it is emerging over the
record that the claimants have rendered continuous service
of onc year in cach calendar year. The claimants could
satisfy that service rendered by thern answers the definition
of "continuous scrvice” as defined in Scction 25-B of the
Acl.

24, i'he clannants had rendered continuous service
of a vear or morc. 55 contemplated by Scetion 23-B of the
Act, Their services were dispensed with on different dates.
detailed in preceding sectiens. They present that
retrenchiment compensation was not paid to them. which
fact was not dispelied by the Airlines. The Airlings was
under an obligaiion (o pay them compensation for
retrenchment at the time of their retrenchment. Pavment of
retrenchinent compensation is & condition precedent 1o a
vahid order of reirenchiment. Precedents in Bombay Union
of fournalists casc | 1964 (1) L1J 351|., Adaishwar Laal (1970
lab 1.C.236)and B M. Gupta { 1979 (DLL] 168} announce that
subscquert payment of compensation cannot validate an
invalid order of retrenchment. As retrenchment
compensation was not paid to the claimants. consequently
action of the managemient fatls within the mischicfof Section
25-Fol thc Act.

30 These facts make me to announce that scevices
of the clasmants were dispensed with by the Airlines in
violation of the provisions of Scction 25F of the Act.
However, it 1s not the casc of the claimants that they were
engaged inconsonance with the niles of recruitinent. None

" of them project that their names were sent by (he

cmplovment exchange for the post ol casual labour

- Therefore. s cimerging over the record that engagement

of the claumanis by the Airlines was de-horse the rules.
Admitiedly they were erpaged out of the panel prepared
by the Airfines i pursuance of command given by the
High Coutt.

31, In Uma Devi (2006 (4) SCC 1} the Apex Court
considerced (he proposition as to whether the persons who
gotemplovment, withowt [ollowing of a regular procedure
or cven from the back door or on daily wages can be ordered
1o be made permanent in their posts. 10 prevent regular
recruitmeni 1o ihe posts concerned. Catena of decisions
over the subject were eomsidered and the Court declined
the submissions of the warkinen to be miade perimanent on
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the post which was held by theas i wemporary or adhoc
capacity for a fairly long spell. The Court ruled thus:

**With respect, why should the State be allowed 10
depart from the normal rule and indulge in temporary
employment in permanent posts ? This Count, in our
view,.is bound to insists on the State making regular
and- proper recruitments, and is bound not to
encourage or shut its eyes to the persistent
transgression of the rules of regular recruitment. The

. direction to-make permanent - the distinction between
reguiarization and making permanent, was not
emphasized here-can only encourage the State, the
modal employer, to flout its own rules and would
confer unduc benefits on a few at the cost of many
waiting to compete. With respect the directions made
inPiara Singh (supra) is 10 some extent inconsistent
with the conclusion in para 45 of the said judgment
therein. With great respect, it appears to us that the
last of the directions clearly runs counter to the
constitutional scheme of employment recognized in
the earlier part of the decision. Really, it cannot be
said that this decision has laid down the law that all
ad-hoc, temporary or casual employees engaged
without following a regular recruitment procedure
should be made permanent. ™’

32. Taking note of some of recent decisions, the
Apex Court held that the State does not enjoy a power to
make appointments in terms of article 162 of the Constitution.
The Court quoted its decision in Girish Jyanti Lal Vaghela
[2006 {2) SCC 482] with approval, wherein it was ruled thus.

“The appointment to any post under the State can
onty be made after a proper advertisement has been
made inviting applications from cligible candidates
and holding of a selection by a body of experts or a
specially constituted committee whose members are
fair and impartial through a writicn examination ?
interview ot some other rational criteria for judging
the inter se merit of candidates who have applied in
response to the advertisement made. A regular
appointment to the post under the State or Union
cannot be made without issuing advertisement in
the prescribed manner which may in some cases
include inviting applications from the employment
exchange where eligible candidate get their names
registered. Any regular appointment made on a post
under the State or Union without issuing
advertisement inviting applications from eligible
candidates and without holding a proper selection
where all eligible candidates get a fair chance to
oompetewonﬂdwolaletheguammeemshnmdunder
Article 16 of the Constitution™

33. quMShd:hm‘aRaoandOﬂters[lOOﬁ 6]
SCC 488] the Apex Court referred Uma Devi's Case (supra)
with approval. i also relied the decision in a Uma Rani

2004 (7) SCC 112} and ruled that no rcguldn/duon 1s
permissible in excrcise of slatutory powers conferred 1n
Article 162 of the Constitution. if the appointments have
becn made in contravention of the statutory rules. In
Somveer Singh [2006 (5) SCC 493] the Apex Court ruled
that appointment made without following duc procedure
cannot be regularized. Relving the above law. it is concluded
that the claimants have no right of continuance on casual
jobs in which they were engaged dehors the rules. Hence
no order for rc-instatement of their services can be made.
since it would amount to allow them to continue on a job
where they were not faw fully recruited.

. 34. When the claimants are not to be reinstated in
service, in such a situation the Tribunal can award
compensation 10 them. For award of compensation to the
claimants, parameters for fixation of amount of compensation
are 10 be noticed. The Apex Court and High Courts dealt
with the issue of award of compensation in calcna of
decisions, when reinstatement in service was not found
expedient. Those precedents may help the Tribunal in
ascertaining the quantum of compensation which may be
awarded4o the claimant. In 8.S. Shetty [1957 (1) LLJ 6961
the Apex Court indicated some relevant factors which an
adjudicator has to take into account in computing
compensation in lieu of reinstatement. in the following
words:

“The industrial Tribunal would have to take into
account the terms and conditions of employment,
the tenure of service, the possibility of termination
of the employment at the instanice of either party,
ihe possiiifiy of retrenchment by the employer oi
resignation or retircment by the workman and even
of the employer himself ceasing to exist or of the
workman being awarded various benefits including
reinstatement under the terms of future awards by
industrial Tribunal in the event of industrial disputes
arising between the parties in future......In computing
the moncy vatue of the benefits of reinstatement, the
Industrial adjudicator would also have to take into
account the present value of what his salary, benefits
efc. would be till he attained the age of supcrannuation
and the value of such benefits would have to be
computed as from the date when such reinstatement
was ordered under the terms of the award.

Having regard to the considerations detailed
above, it is impossible 0 compute the money value
of this benefit of reinstatcment awarded to the
appellant with mathematical exactitude and the best
that any tribunal or court would do under the
circumstances would be to make as correct as estimate
as is possible bearing, of course in mind all the
relevant factors pro and con”.

35. A Divisional Bench of the Patna High Court in
B.Choudhary (1983} Lab.1.1755 (1758) deduced certain
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guidclines which have to be borne in mind in determinimg
the quantum of compensation viz. (1) the back wages
receivable (ii) compensation for deprivation of thic job with
future prospect and obtainability of alicrnative cn-
ployment; (iii) employee's age (iv) Length of scrvice i the
cstablishment (v) capacity of the empicyer to pav and the
nature of the employer's business (vi) gainfui ciplovment
in mitigation of damages; and (Viil} CIrcuinsiuies leading
to the diséngagement and the past conduct. These faciors
arc only illustrative and not exhaustive. I addon to the
amount of compensation, it is also within the jurisdiction
of the Tribunal to award intercst on the amcunt determined
as compensation. Furthermore, the rate of such interest is
also in the discretion of the Tribunal Refercnoe can be
made to Tabesh Process, Shivakashi (1989 {ab 1 £ i%87).

36. In AssamQil Co. Lid. 1960 (1) L1 J 587} the Apex

Court took inte account countervailing fucts that the
eimplover had paid certain sums to the workmen and her
own earning in the alternative cmployment and ordered
that “it would be fair and just to direct the appellant a
‘substantial sum as compensation to her. In Utkal
Machinery Ltd. [1966 (1) LL} 398] the amount of
compensation equivalent to two year salary of the ciploy
Awarded by the Industrial Tribunal was reduced By ihe
Supreme Court to an amount equivalent 10 one vear salary
of the cmployee in view of the fact that she had been in
service with the employer only for 3 months and also took
_into consideration the unusual manner of her appointment
at the insiis~ uf the ChiefMinister of the State. in A.K.Roy
(11070 (1) L] 2281 compensates: Laun 21Nl D e 5oan
salary last drawn by the workmen was hcid to be farr and
proper to meet the ends of justice. In Awl Kumar
Chakaraborty {1962 {IT) LLJ 483] the Count converted the
award of reinstatement into compensation of a sum of
Rs.50000 as just and fair compensation in full satisfaction
of alt his clzims for wrongful dismissal from scrvice. in
O.PBhandar 1985 (I) LLJ 509], the Apex Cuortotserved
that it was a fit case for grant of compenzsation 1o view of
reinstatement. The Court awarded compensation cquivaient
to 3.33 years salary as reasonable. In M K.A gparwal (1983
Lab 1.C.380), the Apex Court though confirmed the order of
reinstatement yet restricted the back salary to 50% of what
would otherwise be payable to the cmployee. In Yashvecr
Singh [1993 Lab.1.C.44] the court directed payment of
Rs. 75000 in view of reinstatement with back wages. In Naval
Kishor {1924 (IN LLI 473] the Apex Court observed thai1n
view of the epecial circumstances of the casc adequate
compensation would be in the interest of the appeliant. A
sum of Rs.2 lac was awarded as compensation in licu of
reinstatemes. In Sant Raj [1985 (1) LLJ 19} a sum of Rs.2
lacwas awarded as compensation in licu of reinstatement.
In Chandu La! (1985 Lab. 1.C.1225) a compensaiion 6f Rs.2
lac by way of back wages in lieu of rcinstatement was
awarded. In Ras Bihari (1988 Lab.1.C.107) a compensation
of Rs.6505¢ was granted in lieu of reinstatement, since the
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cmploves was painfutly emploved clsewhere. In V.V Rao
(1991 ekt O ieaY g compensavon of Rs 2 50 Jac was
awarded it licu of ranstetement.

37 in view of the facts e the clalmants hive worked
with the Airlincs continuousiy for a period of morc than
240 davs 1 a caivudar year preceding the date of thar
disengagement, the neiod for which they have worked
and legal tmpediment belore the Atrlines (o continne witk:
therr engagemen as weil as their voung age. {am of the
view thar the clatnmenis who had worked for 240 days or
more in gne calcidar year shall get an amount of Rs 25000
each. the claimants who had rendered more than 240 davs
service bs cach consecutive two calendar vears or any pant
thereol 1R oxcess of six months will get an amount of
Rs #0600 cack and the clatmants who had rendered more
than 240 davs continuous service in cach consccutive three
viars o any par thereof inexcess of six months will get an
amount of Rs. 330%) each as compensation. The amount of
compensation shall be reckoned in accordance with the
period of continuous service of twelve, twenty four orthirty
six monihs preceding the dates of their terminaton. as
mcntioned in para twenty cight supra. The amount of
compensation shall be paid within thirty days of the date.
when the award becomes enforceable. An award is
azcosdingly. passed It be sent to the appropriate
Government for publication.

Dr. R K. YADAV, Presiding Officer

Dated: 9-7-2012
¢ feoalt, 13 AmE, 2012

HT.3T, 2820 — it g afufrm, 1947 (1947
F14) F MR 17 F AT A, FH WEL TR
wmerEa G § TEET F g e R T
i & v s W ffe sl fm § FE
o srfre sfrwEon £ 9 el ® U (AR 3
T 12006 FOTENE wTE W FET WER H
13-8-2012 F G BHT AT |

[H, TE- 1 10172/5%:2004 - 378 3 {HIE-1)1 ]

New Delhu. the 13th August. 2012

S.0. 28281.—-In pursuance of Section 17 of the
Industrial Dispuics Act. 1947 (14 of 1947}, the Central
Government heroby publishes the Award (Ref. No 172006}
of the Ceniral Gon eramient Industriai Tribunal-cum-Labour
Court No. 1. New Delhi as shown in the Annexure in the
Industrial Dispite between the management of Indian
Airlines Lid. and their workmen. received by the Central
Governmenton 13-8-2012

NG, L-1 101 2/382004-1R (CM-1)§
AJEET KUMAR. Scction Officer
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ANNEXURE

BEFORE DR. R. K. YADAV, PRESIDING OFFICER,
CENTRALGOVERNMENT INDUSTRIAL TRIBUNAL
NO.1, KARKARDOOMA COURTS COMPLEX, DELHI

1. D. No. 1/2006

The President,

Delhi Offices And Establishment Employees Union,
3, V. P. House, Rafi Marg,

New Detlhi-110001.

oo Workmen
Versus

The Chairinian,

Indian Airlines Ltd.,
IGI Airport Terminal | B,
New Delhi.

w... Management
AWARD

In the year 1988-89 arstwhile Indian Airlines Ltd., {in
short the Airlines) Issuad natification (o fill certain
vacancies on regular basis in tne categories of Helper
{Engineering), Helper (Storcs) and Helper (Commercial) by
inviting applications for amongst public at large.
Requisitions were also sent to empioyment exchanges under
the Employment Exchange (Compulsory Notification of
Vacancies) Act, 1959, Applicatizns were calied from such
persons who had worked with the Airlines on casual/
temporary basis fora minimum of 90 days during the period
of 12 completed months in last three years. On receipt of
the applications, selection process was undertaken.
Applicants were interviewed and those who were found fit
were empanelled, according to merit. Panel of over 200
candidates was approved by the competent authority on
20-11-1990. Empanelled candidates were informed that their
appointment was subject to regular vacancies. Candidates
only up to serial No. 88 of'the panel could be offered regular
appointment in order of merit aguinst rcgular vacancies.
Panel lapsed on 15-7-1994 and no further appointment on
regular basis was made eut of the said panel.

2. A group of casua! workers, who had been
empanelled, had filed Writ Petition (C) being No.4113 of
1994 before High Court of Delhi seeking various reliefs
including relief of regularization in service. On 7-12-1995,
relying on the decision in Piara Singh [1992 (4) SCC 118]
the High Court passed interim order directing the Airlines
to prepare a panel and to engage casual labour within the
said panel as per their exigencies. For sake of convenicnce
the order passed by the High Court is reproduced thus:-

“CM-6235/1995

“Guide lines for dealing with casual workers have
already been elabourately given by the Sanroiiz

TR0l

Court in well known case of "Piara Singh" to son:
-gxtent modified by certain guidelines given in th.
Horticulture case. We have gons through the polic-
of the respondents placed on record. We make -
clear that there cannot be fixed period for existing :.
particular panel of casual woriiers because th:
question of panel replacing would only arise ir
respect of regular vacancies for which the panel i-
prepared., As far as casual workers are concerned, ii:
order to curb arbitrary method being adopted b
public undertaking for engaging casual workers or
their whims and choice and in order to avoid am
favouritism with public employment, the Suprem:
Court has already made it ¢lear that a causal worket
engaged by a public undertaking must continue t::
work till regular posts are filled in by following it
recruitment rules. But in case there is no wo.
available for casual workers, principle of last to com-
first to go has to be followed and the casual worke. ©
who have been working and for whom there is
work left the public undertaking concerned has .
prepare a panel in which names of such casu-!
workers are to be included in order of their seniori! -
and whenever vacancy arises for engaging casu:
worker, the authoriiv must offer the job in accordanc:
with seniority in the panel of casual workers. But in
case any emergency arises the authority can engage
any worker without considering seniority fo:
temporary emergent work but aormally casusl
workers must be engaged from the said pancl, if the
are eligible for the post in accordance with
recruitment rules on the basis of their seniority in it
particular panel. This application is thus dispose.
of.”

CW.4113& CM. 7465/1994:

Adjourned to 26-2-1996. Counsel for respondents
may place on record panel of casual workers, if
aiready prepared and if nol prepaied the same b:
-prepared on the basis of the above guidelines”.

3. In compliance of the said directions, the Airlines
prepared a panel popularly known as panel of 1995. Airlines
engaged casual workers, whose names appeared in the panel
so prepared on the direction of High Court of Delhi. Ultimate:.
the Writ Petition came to be disposed of vide order dated 7-3
1997. While disposing of the Wirt Petition the High Cour
commanded that the Airlines shall take the select panei
prepared and approved on 20-11-1990 as the base and will
offer employment on ad-hoc / casual basis to the petitioners.
according to their merit in the select panel. All such petitioners
whose names appear in the select panel and are igteresied to
work on casual basis or on ad- hoc basiz will report o the
respondents within a period of 13 days.

4, Pursuant to the directions giv o b the High Cour
the AlFnes disengaged casual woricers whicse names di
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not find place in the select panel. Being aggrieved by that
act some of the workers, whose name were there oni the
panel of 1995, filed a Writ Petition being CWP No. 2623/
1997 before High Court of Delhi. It was emphasiced by the

High Court that the Airlines shall give an opportunity of
being deployed to a person whose name had appeared in
the select panel and he would be considered for reguiar
appointment when the Airlines would like 1o {ifi ap regular
vacancies and in case he gets age barred for selection for
regular appointment, he be given relaxation in the age fimit.

5.0n 12-11-2002 the Airlines issued an employment
notification addressed to employment exchanges seeking
names of casual labours to prepare a new pane! for casual
employment. It made the casual labours, whose names
appeared in panel of 1995, to raise a demand to engage
them against the job of casual labours. When the said
demand was not conceded to, an industrial dispute was
raised before the Conciliation Officer. Since conciliation
proceedings failed, the appropriate Government made a
reference of the dispute for adjudication to this Tribunal,
vide order No.L-11012/58/2004-1R(C-1) New Delhi, dated
23-1-2006 with following terms.

“Whether the termination of the services of Shri Om
Prakash and 17 others (list enclosed) by the
management of Indian Airlines Limited is legal and
justified ? If not, to what relief they are entitled 77

6. Claim statement was filed on behalf of the claimants,
other than Shri Om Parkash, Shri Ram Singh, Shri Sanjay,
Shri Manoj Kumar, Shri Meer Singh, Shri Rajesh Kumar,
Shri Raj Kapoor, Shri Ved Parkash, Shri Ajay Kumar,
Shri Bacchi Ram, Shri Manpreet Singh, Shri Sanjeev Chadha
and Shri Gopal Singh Negi, pleading that they were engaged
by the Airlines from 1989 onwards in the capacity of casual
labours in its various departments, that is, engineering,
canteen, catering and stores for the post of helper, and
sweeper etc. for various periods. Details of their names,
department in which they were engaged, and dates of their
appointments are as follows:- ’

S.No. Name ofthe Designation Appointed
employee on

I Prem Singh Canteen Helper 184-96

2 Brij Bhushan  Safai-Wala 15-4-96

3 Sunil Kumar Safai-Wala 18-4-96

4. Anand Mani  Canteen Helper  29:-1096

5. Rajesh Kumar __Engineering Helper 10-4-96

7. Claimants project that during the year 1990 the
Airlines prepared a list of 200 casual workers who had
worked with them from time to time, for the purpose of
regularization of their services. This list is popularly known
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as 1990 seiect list. Out of those 200 casual workers, services
of 88 workers were regularized. The select list had a validity
period of 2 years. Tle validity period of the select list was
extended from time to time till 15-7-1994. The claimants
assert that after preparation of the select list, the Airlines
stated engaging new casual labours and the petitioners
were engaged during that period. They, besides others,
were engaged by the /iriines for casual jobs only for 89
days in a year so that the same worker does not work for
more than 89 days ' 2 vear. In this manner the Airlines
used to inject new personnel arbitrarily so that casual
labours may not claim right to casual posts.

8. A group of casual labours, whe were smpanelled
for the select list, fiied 2 Writ Petition before High Court of
Delhi seeking various reliefs including relief of
regularization of their services. An ad interim relief of
engaging them but not restricting to their employment to
89 days was also sought. A miscellaneous application being
CM No. 6235/1995 was moved which was disposed of by
the High Court on 7-12-1995. The High Court commanded
the Airlines in the aforesaid order to prepare a panel of
casual workers. In compliance of the said order, the Airlines
prepared a panel and the petitioners were placed in that
panel which is popularly known as 1995 panel.

9. The petitioners project that Wirt Petition being
CWP No. 4113/1994 was finalty decided by the High Court
on 9-5-1997 directing the Airlines to engage on casual basis
for its requirement either for the purpose of ad-hoc
employment or on casual basis, firstly the person according
1o the merit from out of the select panel prepared and
approved on 20-11-1990. When the person, whose name
appeared on select panel, declines to work on casual basis
the Airlines was entitled to engage persons from outside
the panel.

10. After the dismissal of the Writ Petition, in the
guise of implementation of direction dated 9-5-1997 the
Airlines resorted to termination of services of the claimants
and in their place fresh hands were engaged. The process
of termination of their services stated in 1997 and continued
till 7-10-1998. Termination of their services is illegal,
unjustified and not warranted by law.

11. The claimants assert that they had completed
more than 240 days continuous service at the time of their
disengagement. No notice or pay in lieu thereof was given
nor retrenchment compensation was paid to them.
Mandatory provisions of Section 25F of the Industrial
Disputes Act, 1947 (In short the Act) were not complied
with. Airlines made a faint attempt to say that termination
of their service was necessitated to accommeodate persons
whose name appeared on select list. Such a claim was false
to their own knowledge, since General Manager ( Personnel}
projected before the High Court that there existed 300
vacancies per day ini the establishment of Airlines for casual
workers. They assert that assuming that 112 casval workers

Z2i065h2 - VR
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were to be appointed out of select list then there remains
huge number of vacancies for their engagement. Inspite of
clear cut direction of the High Court in its judgment dated
9.5-1997, the Airlines started to engage fresh casual hands
arbitrarily, in complete disregard to 1995 panel. Despite
existence of 1995 panel, the Airlines issued notification
dated 12-11-2002 addressed to the employment exchange
seeking names of the persons for preparation of a new
panel of casual labour for casual employment. Preparation
of such a panel is against directions contained in judgment
dated 9-5-1997. The Airlines have no cedified policies for
engaging casual labourers and casual labourers are being
engaged m violation of law laid down by Apex Court in
various proezdents, A Writ Petition was filed before High
Court of Dzthi being CWP No. 3343 of 1999 which was
disposed of vide order dated 29-1-2002 with liberty to
approach the suthorities under the Act. It has been claimed
that they are entitled for re-instatement in post of casual
labours with full back wages and continuity of service,

12. The claim was demurred by the Airlines pleading
that the reference made by the appropriate Government
has been conclusively decided by the High Court in Writ
Petitions being CWP 4113/1994, 2644 and 4799 both of
1997. It has also been pleaded that terms of reference project
a proposition which is contrary to law laid down in Uma
Devi [2006 (4) SCC 1] and Daya Nand (2008 (10) SCC-I].
The Airlines project that notifications were issued in
1988-89 notifying applications for certain vacancies on
regular basis in the category of Helper (Engineering), Helper
{Stores), Helper (Commercial). A panel of select candidates
was prepared and approved on 22-11-1990, in accordance
with the provisions of recruitment and promotion rules.
The walidity of the panel was for a period of two years,
which validity expired on 15-7-1994. A large number of Writ
Petitions were filed by different categories of casual workers
and in one of the petition being CWP No. 4113 of 1994 the
High Court passed interim order on 7-12-1995 directing the
Airlines to prepars panel for engaging casual labours on
daily basis from amongst the casual workers who had
worked with the Airfines. In pursuant to that direction, the
Airlines prepared a panel and started engaging casual
labours from the said panel. Vide order dated 9-5-1997
Writ Petition being CWP No. 4113 of 1994, besides other
petitions, was disposed of with directions to the Airiines
to engage casuals on daily rate basis as per requirement
from the persons whose name appear in the select panel
prepared and approved on 21-12-1990. Consequently
persons engaged on daily rate basis from the panel
formulated in pursuance of order dated 7-12-1995 had to be
-discontinued. Persons whose names were on select panel
were offered engagement on casual basis. i

13. In the year !997-98 another batch of Writ Petitions

-were ‘filed by casual workers, similarly situated as the
present claimants are, who were disengaged by the Airlines

in pursuance of judgment dated 21-8-1998 directing the

Airlines to give them an opporturity of being considere
for regular appointment when such vacancies do occo
and are filled and the person who become age barred wou!
be given relaxation in age.

14. The Airlines projeci that the claimanis are th
casual workers who were c¢igaged pursuant to th:
directions in the interim order referred above to mec
exigency of work or sporadic absentees of regul:
employees. Their names were borne on panel formulate
in 1995. Their services were discontinued as a result ¢
judgment dated 9-5-1997. Their disengagement flows o
of the judgment and cannot be termed as retrenchmen-
within the meaning of section 2(00) of the Act. Since the
termination does not amount to retrenchment, there we
1o question of notice or pay in lieu thereof and payment ¢
reirenchment compensation, Since the Airlines ha
engaged casual workers out of the select panel and r
fresh persons were engaged, claimants have no right 1
seek their re-instatement in service. There does not exis
any claim in favour of the claimants and an Award may b
passed against them, pleads the Airlines.

15, Factum of preparation and approval of selec
panel, preparation of panel of 1943, disposal of Writ Petitio:
vide judgment dated 9-5-1997 and thercafter disengagemen
of the claimants are not matters of dispute. Hence i
emerged that there was ro necessity to cali for evidence ¢
the parties. Consequently, the evidence of the parties wer.
closed.

16. Arguments are heard at the bar, Shr: Adity:
Aggarwal, authorized represéntative, advanced argumen
on behalf of the claimants. Shri Lalit Bhasin, assisied b:
Shri Ravi Gopal, authorized representatives, advances
arguments on behalf of the Airlines. | have given my carefu!
consideration to the arguments advanced at the bar anc
cautiously perused the record. My findings on issue:
involved in the controversy are as follows - —

17. When facts are appreciated, it came to light tha:
the Airlines engages casual employees in exigencies ¢
work or when sporadic absentees of regular employees d:
occur. Such engagement of casual employees was done
even priorto 1983-89. In 1988-89 notifications were issuec
by the Airlines for filling of certain vacancies on reguia:
basis in the category of Helper (Engineering), Helpe
(Stores) and Helper (Commercial) etc. Requisition was alsc
made to the employment exchanges in accordance with th:
provisions of Employment Exchange (Compuisor:
Notification of Vacancies) Act, 1959. A separate notiticatio:
was issued calling upon applications from persons who
had worked with the Airlines on casual/temporary bas"
for aminimum of 90 days during the period of 12 completec:
months in last 3 years. Applications, so received, wert
processed and-applicants were interviewed. A panel of 26
persons was prepared and approved on 20-11-1990, fo.
appointment against regular vacancies subject to
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availability of post. It was made clear to empanz:ll:d
candidates that their appointment would be made 2z and
when vacancies would be available. Qut of 200 cand:dates,
persons-whose names appeared up to serial No. $8 of the
panel could be offered regular appointment in order of merit
against available regular vacancies. The panel lapsed on
15-7-1994 and no further appointment on regular basis
could be made out ofthe panel.

18. The Airlines engaged casuals persons whose
names were not there in the select list. Various Wirt Petitions
were filed before the High Court of Delhi by causat workers,
seeking their regularization in the service of the Airlines. In
Writ Petition CWP No. 4113/1994 an ad-interim order was
passed on 7-12-1995 directing the Airlines to prepare panei
of casual workers. In pursuance of the directions, so given,
a panel of casual workers was prepared who had been
engaged by the Airlines from 1-1-1993 to0 31-12-1995. Out
of that panel of casual workers, the claimants were engaged
in compliance of the orders passed by the High Court.
Since posts could not to be filled on regular basis, the
Airlines started deploying persons on casual basis. Thus
it is emerging over the record that there were 3 types of
casual employees namely, (i) whose names appear in the
select list of 1990, (ii) who were engaged after 1990 but
their names do not find place in 1995 panel, and (iii) casuals
whose names do appear in 1995 panel.

19. While disposing of the Writ Petition, the High
Court in its order dated 9-5-1997 emphasized that the Airlines
had to engage casuals, whose names, appeared in the select
panel. The observations made by the High Court are
repreduced thus :—

“It is not in dispute that select panel had been
prepared. Pending appointment on regular basis, the
respondent in order to cope with its work started
deploying on ad-hoc basis casual persons only from
the select panel. Petitioners are those persons.
Respondent's case is that select panel has now come
to an end. The mere fact that the validity of the select
panel, which had been prepared for the regular
employment had come to an end, could not have
abserbed the respondent to ignore the said panel
and then start resorting ic engage persons from
outside the said panel, ignoring the claim of the
persens, ‘who had been selected and included in the
select panel, who were being engaged on casual basis.
In case respondent had as of necessity resorted to
deploying persons either on ad-hoc basis or on
casua! basis for carrying on its day today work, may
be due to exigencies of work or because of
absenteeism, respondent ought not to have replaced
persons engaged earlier by deploying persons from
outside the panel but ought to have deployed, from
out of the panel since the respondent had stared
deploying them initially from the select panel.
Petitioners before this court are those whose names
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were included in the panel. The stand taken by the
respondent in the two additional affidavits of fixing
artificial cut off date of 1-1-1993 on the plea that
authentic record prior thereto was not available is
not justifiable. Authentic record in the shape of
select panel is available with the respondent. Since it
is not disputed that the petitioners were brought on
the select pariel, they ought to have been preferred
while offering employment or deploying any person
from outside the select panel.”

20. The High Court further noted that the Airlines
shall replace a person whose name appeared in the select
list possibly by a regular employee employed on regular
basis and not by any other casual worker. The command
given by the High Court is extracted thus :—

“In view of the above while holding the respondent's
action to be arbitrary in the matter of preparation of
the parel of casuals in the category of Helper
{Engineering), Helper (Commercial), Helper (Motor
Transport), Helper (Stores), Helper (Drivers), Helper
(Canteen), Helper (Catering), Safai Wallas, Peon etc.,
respondents are directed to (i) engage on casual basis
for its requirements either for the purpose of ad-hoc
employment or on casual basis firstly the
persons according to the merit from out of
the select panel prepared and approved on
20-11-1990. Only when after due intimation the
person will decline to work on casual basis that the
respondents will be entitled to engage persons from
outside the panel. So long such of the persons whose
names appear in the select panel, are prepared to
work on casual basis, till appointments are made on
reguiar basis, the respondents will not discontinue
them. Persons, whose names appear in the select
panel, if deployed on casual basis or ad-hoc basis
will be replaced only by regular employees on regular
basis and not by any other casual worker. Taking the
select panel as the basis the respondents will offer
employment on ad- hoc/casual basis to the petitioners
according to their merit in the select panel, All such
petitioners whose names appear in the select panel
are interested to work on casual basis or on ad-hoc
basis will report to the respondent within a period of
15 days from today. The respondents will continue
to engage them till posts are filled on the regular
basis. With these directions the Writ Petitions stand
disposed off.”

21. As per claim projected, names of the claimants do
not appear in the select panel. In paragraph 11 of their
claim statement they project that there are considerable
vacancies with the Airlines and those vacancies should
have been filled up from 1995 panel. For sake of
convenience the facts are re-produced herein below: —

that as per the affidavit of General Man.ager
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(Personnel) of the responden Sled in the High Court
there exist 300 vacancie: ;-+ day in the respondent
establishment for casual workers which number might
have been increase at present. In 1990 list 88 workers
were given regular appointment so that leaving only
112 workers in the list for casual employment. After
the judgment date of 9-5-1997, out of 112 workers of
the list only 37 workers joined duties as casual
workers and the remaining 75 workers did not stake
their claim for casual posts and abandoned the
service. That does mean that out of 300 available
posts only 37 workers of 1990 panel had been filled
up leaving the vacant posts of 263 workers. The
submission of the claimant workmen is that the
remaining 263 posts should have been filled up from
1995 list, instead of recruiting the fresh hands at the
whims and fancies of the respondent-management.
That assuming but not admitting that the respondent-
management gave employment to all the persons
mentioned in 1990 list (200 workmen), still there
remains not less than 100 vacancies availabie for the
claimant workmen, who have found place in the
second list, i.e. listof 1995......"”

22. As admitted by the claimants, they were engaged
by the Airlines in pursuance of interim order dated
7-12-1995 passed by the High Court. The said interim order
lost its efficacy and force when Writ Petition was disposed
of on 9-5-1997. As pointed out above, the Airlines was
commanded to engage only the persons, whose names
appear in the select panel. Admittedly the names of the
claimants do not appear in the select panel. Thus it is
evident that the claimants lost their claim, when the High
Court commanded the Airlines not to engage casuals from
1995 panel. The claimants cannot agitate continuance of
their engagement. '

23. Question, which is to be addressed by the
Tribunat, is as to whether disengagement of the claimants
amount to retrenchment ? For an answer definition of the
word “retrenchment” is to be considered. Section 2 (0o)of
the Act defines the term as follows :

“{00) “retrenchment” means the termination by
the employer of the service of a workman for any
reason whatsoever, otherwise than as a punishment
inflicted by way of disciplinary action but does not
include— '

(a) voluntary retirement of the workman; or '

(b) retirement of the workman on reaching the age of
superannuation if the contract of employment
between the employer and the workman concemed
contains a stipulation in that behalf; or.

(bb) termination of the service of the workman as a
result of the non-renewal of the contract of

employment between the employer and the workman
concerned on its expiry or of such contract being
terminated under the stipulation in that behalf
contained therein ; or

{c) termination of the service of a workman on the
ground of continued ill-health ;”

24, As referred above, definition of word

_ "retrenchment” consists of foliowing four requirements:—

(a) Termination of services of workman

(b) By the employer

(c) For any reason whatsoever, and

(d) Otherwise than as a punishment inflicted by way

of disciplinary action.

25. When the Act provides dictionary for the word
used, in that situation it is essential that the Tribunal cannot
look into the dictionary first for interpretation of the word
used in the Act. Therefore, taking into account the definition
of the term "retrenchment"” given in the Act, the Tribunal is
concerned to appreciate whether termination of'the services
of the claimant was by the an act of the employer. On this
count Shri Bhasin argued that claimants were disengaged
on the command of the High Court, given in its judgment
dated 9-5-1997. As pointed out above. the High Court
commanded the Airlines to offer employment on ad-hoc/
casual basis to the petitioners whose names do appear in
the select panel, according to their merit. All such persons,

‘whose names appear in the select panel and are interested

to work on casual basis or on ad-hoc basis were required
to report to Airlines within a period of 15 days from the
date of the order. Those persons were to be continued till
posts were filled on regular basis. Directions, so given,
make it clear that by the end of May, 1997 persons whose
nammes appear in the select pancl were required to join with
the Airlines. On the other hand, the Airlines ought to have

discontinued the services of the claimants herein by the

end of May, 1997. However it is not a matter of dispute that
services of the claimants herein were dispensed with
on 7-10-1998.

26. As per facts projected by the claimants, Prem
Singh worked with the Airlines from 18-4-1996 10 7-10-1998.
His services were disengaged thereafter. It does not lie in
the mouth of the Airlines that services of Prem Singh were
done away in compliance of the order passed by the High
Court on 9-5-1997. Brij Bhushan, Sunil Kumar, Anand Mani
and Rajesh Kumar were bade fare well on.7-10-98 itself.
These startling facts make it clear that disengagement of
the claimants was not in pursuance of the orders passed
by the High Court of Defhi. On the other hand the said
order was used as a tqpl by the Airlines to terminate services
of the claimants.

27. Now it would be considered as to whether the
claimants rendered continuous service for more than 240
days in preceding 12 month from respective dates of
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termination of their services. A workman would be deemed
to be in continuous service for a period of one year, i he,
during the period of twelve calendar months preceding the
date of termination, has actually worked under the criployer
for not less than 240 days. "Continuous Service” has been
defined by Section 258 of the Act. Under sub-section (1)
of the said section, "continuous servics {5r a period” may
comprise of two period viz.{i} unitterrumtcd sarvice, and
(ii} interrupted service on account of (2) sickness, (h)
authorized leave, (¢) an accident. (d) a strike which s not
legal, (e) a lock-out, and (f) a cessation of work that is not
due to any fault on the part of the workman, shail be
included in the "continuous service.” Sub-scction (2} of
the said section introduces a fiction to the eifeci that even
if a workman is not in "continuous service" within the
meaning of clause (1) for a period of one year or six months,
he shall be deemed to in continuous seivice for that periad
under an employer if he has actually worked for the Jays
specified in clauses (a) and (b) therzof. In Vilay Kumar
Majoo (1968 lab.1.C.1180) it was held that one vear's period
contemplated by sub-section (2) furnished a unit of mecsure
and if during that unit of measure the period of service
actually rendered by the workman is 240 days, then he can
be considered to have rendered one yzar's contiuous
service for the purpose of the section. The idea is hat i
within a unit period of ong year a person had put in ai least
240 days of service, then he must get the beneflit couferred
by the Act. Consequently, an enquiry has to be made to
find out whether the workman has actually waorked for not
less than 240 days during a period of 12 calendar months
immediateiy preceding the retrenchment.

28. At the cost of repetition, it is szid that claimants
were retrenched on the-dates mentioned in their claim, whiie
they werc engaged by the Airlines on dates mentioned in
the claim statement. The Airlines nowherc project that their
service were interrupted for any reasons other than those
detailed in sub-section (1) of Section 25 B of the Acr. The
Airlines nowhere disputes that Prem Singh worked with
the Airfines from 184-1996 to 7-10-1998. Brii Bhushan, Suni
Kumar, Anand Mani and Rajesh Kumar rendered
continuous services to up 7-10-98 itself. Therefore, it is
emerging over the record that thev have rendered
continuous service of 240 days and morc in each calendar
vear, Consequently it came over the record that the
ciaimants have rendered continuous service of gne vear in
each calendar year. The claimants could satisfy that service
rendered by them answers the definition of “econtinous
service” as defined in Section 25-B of the Act.

29. The claimants had rendered comiinucus service
of a year or more, as contemplated by Section 25-B of the
Act. Their services were dispensed with oi dhifferent dates,
detailed in preceding Sections, They present tnai
retrenchment compensation was not paid o tham. which
fact was not dispelled by the Airlines. The Aulines was
under am obligation to pay them conpensanon for

retrenchment at the tine of their retrenchment. Payment of
retrenchment compensation is a condition precedent to a
valid order of retrenchment. Precedentis in Bombay Union
of Journalists case [ 1964 (1) LLJ 351], Adaishwar Laai (1970
Lab.1.C.936) and B.M.Gupta [1979 (1) LLJ 168] announce
that subsequent payment of compensation cannot validate
an invalid order of retrenchment. As reirenchment
compensation was not paid to the claimants, consequently
action of the management falls within the mischief ot Section
25-F of the Act. '

30. These tucts make me to announce that services of
the claimiants were dispensed with by the Airlines in violation
of the provisions of Section 25F of the Act. However, it is
no the case of the claimants that they were engaged in
consenance with the rakes of recruitment. None of them
project that their namas were sent by the employment
exchange for the nest of casual labour, Therefore, it is
emerging over the record that engagement of the claimants
by the Airlines was de-horse the rules. Admittedly they were
engaged out of the panel prepared by the Airlines in
pursuance of command given by the High Court.

31 In Uma Devi [2006 (4) SCC 1] the Apex Court
considered the proposition as to whether the persons who
got employment, without following of a regular procedure
or even from the back door or on daily wages can be ordered
to be made permanent in their posts, to prevent regular
recruitment to the posts concerned. Catena of decisions
over the subject were considered and the Court declined
the submissions of the workmen te be made permanent on
the post which was held by them in temporary or adhoc
capacity for a fairly long spell. The Court ruled thus:

“With respect, why should the State be aliowed to
depart from the normal rule and indulge in temporary
employment in permanent posts ? This Court, in our
view, is bound to insists on the State making regular
and proper recruitments, and is bound not to
encourage or shut its eyes to the persistent
transgression of the rules of regular recruitment. The
direction: to make permanent - the distinction between
regularization and making permanent, was not
emphasized here-can only encourage the State, the
imcdal emplover, to flout its own rules and would
confer undue benefils on a few ai the cost of many
walting to compete. With respect the directions made
in Piara Singh {supra) is to some extent inconsistent
with the conclusion in para 45 of the suid judgment
therein. With srcat respect, it appears w us that the
last of the direciions clearly runs coumer to the
constitutiona) scherme of employmuni recognized in
the earlier pari of *he decision Real'y it carnot be
saud tat it cision pas g down the law thar all
ad-hoc, tempa oy ar cazual empleyees ensaged
without folloving o repular recruitment proceaure
shouid be ieade peroanent.”
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32 Taking note of some of iannt decisions, the Apex
Court held that the State does niot enjoy a power to make
appointments in terms of article 162 of the Constitution.
The Court quoted its decision in Girish Jyanti Lal Vaghela
[2006 (2) SCC 482] with approval, wherein it was ruled
thus. :

“The appointment to any post under the State can
only be made after a proper advertisement has been
made inviting applications from eligible candidates
and holding of a selection by a body of experts ora
specially constituted committee whose members are
fair and impartial through a written examination or
interview or some other rational criteria for judging
the inter se merit of candidates who have applied in
response to the advertisement made. A regular
appointment to the post under the State or Unijon

cannot be made without issuing advertisement in

the prescribed manner which may in some cases
include inviting applications from the employment
exchange, where eligible candidate get their names
registered. Any regular appointment made on a post
under the State or Union without issuing
advertisement inviting applications from eligible
candidates and without holding a proper selection
where all eligible candidates get a fair chance to
compete would violate the guarantee enshrined under
Article 16 of the Constitution” .

33. In P.Chandra Shekhara Rao and Others [2006 {7}
SCC 488] the Apex Court referred Uma Devi's Case (supra)
with approval. It also relied the decision in a Uma Rani
[2004 (7) SCC 112] and ruled that no regularization is
permissible in exercise of statutory powers conferred in
Article 162 of the Constitution, if the appointments have

been made in contravention of the statutory rules. In.

Somveer Singh [2006 (5) SCC 493] the Apex Court ruled
that appointment made without following due procedure
cannot be regularized. Relying the above law, it is concluded
that the claimants have no right of continuance on casual
jobs in which they were engaged dehors the rules. Hence
no order for re-instatement of their services can be made,
since it would amount to allow them to continue on a job
where they were not law fully recruited.

34. When the claimants are not to be reinstated in
. service, in such a situation the Tribunal can award
compensation to them. For award of compensation to the
claimants, parameters for fixation of amount of
compensation are to be noticed. The Apex Court and High
Courts dealt with the issue of award of compensation in
catena of decisions, when reinstatement in service was not
found expedient. Those precedents may help the Tribunal
in ascertaining the quantum of compensation, which may
be awarded to the claimant. In S. S.Shetty {1957 () LLJ
696 the Apex Court indicated some reievant factors which
an adjudicator has to take into account in computing

compensation in lieu of reinstatement, in the following
words:

“The industrial Tribunal would have to take into
account the terms and conditions of employment,
the tenure of service, the possibility of termination
of the employment at the instance of either party, the
possibility of retrenchment by the employer or
resignation or retirement by the workman and even
of the employer himself ceasing to exist or of the
workman being awarded various benefits including
reinstatement under the terms of future awards by
industrial Tribunal in the event of industrial disputes
arising between the parties in future.......In computing
the money value of the benefits of reinstatement, the
industrial adjudicator would also have to take into
account the present value of what his salary, benefits
etc. would be till he attained the age of superannuation
and the value of such benefits would have to be
computed as from the date when such reinstatement
was ordered under the terms of the award.

Having regard to the considerations detailed
above, it is impossible to compute the money value
of this benefit of reinstatement awarded to the
appellant with mathematical exactitude and the best
that any tribunal or court would do under the
circumstances would be to make as correct as estimate
as is possible bearing, of course in mind all the
relevant factors pro and con”.

135. A Divisional Bench of the Patna High Court in
B.Choudhary (1983) Lab.1.1755 (1758) deduced certain
guidelines which have to be borne in mind in determining
the quantum of compensation viz. (i) the back wages
receivable (ii) compensation for deprivation of the job with
future prospect and obtainability of alternative
employment; (iii) employee's age (iv) Length of service in
the establishment (v) capacity of the employer to pay and
the nature of the employer's business {vi) gainful
employment in mitigation of damages; and (viii)
circumstances leading to the disengagement and the past
conduct. These factors are only illustrative and not
exhaustive. In addition to the amount of compensation, it
is also within the jurisdiction of the Tribunal to award
interest on the amount determined as compensation.
Furthermore, the rate of such interest is also in the
discretion of the Tribunal. Reference can be made to Tabesh
Process, Shivakashi [1989 Lab.1.C.1887].

36. In Assam Oil Co. Ltd. [ 1960 (1) LLJ 587] the Apex
Court took into account countervailing facts that the
employer had paid certain sums to the workmen and her
own earning in the alternative employment and ordered
that “it would be fair and just to direct the appellant a
substantial sum as compensation to her”. In Utkal
Machinery Ltd. [1966 (1) LLJ 398] the amount of
compensation equivalent to two year salary of the employee
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awarded by the industrial Tribunal was reduceq by the
Supreme Court to an amount equivalent to one year salary
of the employee in view of the fact that she had been in
service with the employer only for 5 months and also took
into consideration the unusual manner of her appointment
at the instance of the Chief Minister of the State. in A.K.Roy
(1970 (1) LLJ 228) compensation equivalent to two years
salary last drawn by the workmen was hzld to he fair and
proper to meet the ends of justice. In Anil Kumar
Chakaraborty (1962 (II) LLJ 483) the Count converted the
award of reinstatement into compensation of a sum of
‘Rs.50000 as just and fair compensation in full satisfaction
of all his claims for wrongful dismissa! from service. In
O.P.Bhandari (1986 (II} LLJ 509), the Apex Court observed
that it was a fit case for grant of compensation in view aof
reinstatement. The Court awarded compensation equivalent
t0 3.33 years salary as reasonable. In M.K. Aggarwal (1988
Lab.1.C.380), the Apex Court though confirmed the order of
reinstatement yet restricted the back salary to 50% of what
would otherwise be payable to the employee. In Yashveer
Singh (1993 Lab.1.C.44) the court directed payment of
Rs.75000 in view of reinstatement with back wages. In Naval
Kishor (1984 (II) LLJ 473) the Apex Court observed that in
view of the special circumstances of the case adesuate
compensation would be in the interest of the appellant. A
sum of Rs.2 lac was awarded as compensation in licu of
reinstatement. In Sant Raj (1985 (I) LLJ 19) a sum of Rs. 2
lac was awarded as compensation in lieu of reinstatement.
In Chandu Lal (1985 Lab. 1.C.1225) a compensation of Rs.2
lac by wzy of back wages in lieu of reinstatement was
awarded InRas Bihari (1988 Lab.1.C.107) a compensation
of Rs.65000 was granted in lieu of reinstatement, since the
employee was gainfully employed elsewhere. In V.V, Rao
(1931 Lab. 1.C.1650) a compensation of Rs.2.50 lac was
ewarded in lieu of reinstatement.

37.In view of the fasts that the claimants have worked

with the Airlines continuously for a period of more than
240 days in a calendar year preceding the date of their
disengagement, the period for which they have worked
- and legal impediment before the Airtines to continuc with
their engagement as well as their young age, I am of the
view that the claimants who had worked for 240 days or
more in one calendar year shall get an amount of Rs, 25000
each, the claimants who had rendered more than 240 days
service in each consecutive two calendar years or any part
thereof in excess of six months will get an amount of
Rs.40,000 each and the claimants who had rendered more
than 240 days continuous service in each consecutive
three years or any part thereof in excess of six months will
get an amount of Rs.55000 each as compensation. The
amount of compensation shall be reckoned in accordance
with the period of continuous service of twelve, twenty
four or thirty six months preceding the dates of their
termination, as mentioned in para twenty eight supra. In
respect of the employees, who. has not preferred their claim

statement, the Authority shall also consider whether their
case falils within the ambit of award of compensation and if
ves they be alsc paid compensation as per terms of the
award. The amount of compensation shall be paid within
thirty days of the date, when the award becomes
enforceable. An award is, accordingly, passed. It be sent to
the appropriate Government for publication.

Dr. R. K. YADAV, Presiding Officer
Dated; 9-7-2012
=2 fgoedt, 13 e, 2012
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(€. T8-11012/5/2003-31¢ AR (F 8-1) ]
FA AR, AT fuwrd
New Delhi, the 13th August, 2012

8.0. 2821.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref.27/2005) of
the Cent. Govt.Indus. Tribunal-cum-Labour Court No 1,
New Delhi as shown in the Annexure, in the industrial
dispute between the management of Indian Airlines, and
their workmen, received by the Central Government
on 13-8-2012

[No. L-11012/5/2003-IR {CM-)]
AJEET KUMAR, Section Officer
ANNEXURE

BERORE DR. R.K. YADAY, PRESIDING OFFICER,
CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL NO.1, KARKARDOOMA COURTS
COMPLEX, DELHI

LD.No. 27 /2005

The President,

Delhi Offices And

Establishment Eniployees Union,
3. V.P. House, Rafi Marg,

New Delhi-i 10001, ... Workmen

Versus

The Chairman,
Indian Airlines Ltd .
1GI Airport Terminal 1B,

New Delhi. .... Management
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AWARD

In the year 1988-89 erstwhile Indian Airlines Ltd.,
(in short the Airlines) issued notification to fill certain
vacancies on regular basis in the categories of Helper
(Engineering), Helper (Stores) and Helper (Commercial)
by inviting applications for amongst public at large.
Requisitions were also sent to employment exchanges
under the Employment Exchange (Compulsory Notification
of Vacancies) Act, 1959. Applications were calied from such

persons who had worked with the Airlines on casual/

temporary basis for a minimum of 90 days during the period
of 12 completed months in last three years, On receipt of
the applications, selection process was undertaken.
Applicants were interviewed and those who were found
fit were empanelled, according to merit. Panel of over 200
candidates was approved by the competent authority on
20-11-1990. Empanelied candidates were informed that their
appointment was subject to regular vacancies. Candidates

only up to serial No, 88 of the panel could be offered .

regular appointment in order of merit against reguiar
vacancies. Panel lapsed on 15-7-1994.and no further
appointment on regulsr basis was made out of the said
panel.

2. A group of casual workers, who had been
empanelled, had filed Writ Petition (C) being No. 4113 of
1994 before High Court of Delhi seeking various reliefs
including relief of regularization in service. On 7-12-1995,
relying on the decision in Piara Singh [1992 (4) SCC 118]
the High Court passed interim order directing the Airlines
to prepare a panel and to engage casual labour within the

said panel as pur their exigencies. For sake of convenience. - - -

the order passed by the High Court is reproduced thus :-—
“CM-6235/1995 |

“(CM) Guide lines for dealing with casual

workers have already been elaborately given

by the Supreme Court in well known case of
“Ppiara Singh’’ to some extent modified by
certain guidelines given in the Horticulture case.
We have gone through the policy of the
respondents placed on record. We make it clear

that there cannot be fixed period for existinga -

particular panel of casual workers because the
question of panel replacing would only arise in
respect of regular vacancies for which the panel
is prepared. As far as casual workers are
concerned, in order to curb arbitrary method
being adopted by public undertaking for
engaging casual workers on their whims and
choice and in order to avoid any favouritism

2208 &F- 12 A

with public employment, the Supreme Courthas
already made it clear that a causal worker
engaged by a public undertaking must contipue
to work till regular posts ar= filled in by following
the recruitment rules. But in case there is no
work available for casual workers, principle of
last to come, first to go has to be fotlowed and
the casual workers who have been working and
for whom there is no work left the public
undertaking concerned has to prepare 2 panel
«in which names of such casual workers are to
be included in order of their seniority and
whenever vacancy arises. for engaging casual
worker, the authority must offer the job in
accordance with seniority in the panel of casual
workers. But in case any emergency arises the
authority can engage any worker without
considering seniority for temporary emergent
work but- normally -casual workers must be
~ engaged fron the said panel, if they are eligible
for the post in accordance with recruitment
rules on the basis of their sepiority in the
particular panel. This application is thus
disposed of.”

CW, 4113 and CM. 7465/1994:

Adjourned to 26-2-1996. Counsel for respondents
may piace on record panel of casual workers, if already

" prepared and if not prepared the same be prepared on the

basis of the above guidelines™.

- 3. In compliance of the said directions, the Airlines
prepared a panel popularly known as panel of 1995. Airlines
engaged casual workers, whose names appeared in the
panel, so prepared on the direction of High Court of Delhi.
Ultimately the Writ Petition came to be disposed of vide
order dated 7-5-1997. While disposing of the Wirt Petition
the High Court commanded that the Airlines shall take the
select panel prepared and approved on 20-11-1990 as the
base and will offer employment on ad-hoc/casual basis to
the petitidners, according to their merit in the select panel.
All such petitioners whose names appear in the selec:
panel and are interested to work on'casual basis or on ad-
hoc basis will report to the respondents within a period of
15 days. .

4. Pursuant to the directions given by the High
Court, the Airlines disengaged casual workers whos:
names did not find place in the select panel. Being
aggrieved by that act some of the workers, whose nam¢
were there on the panel of 1995, filed a Writ Petition being
CWP No. 2623/1997 before High Court of Dethi, [t wa:
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emphasized by the High Court that the Airlines shall give
an apportunity of being deployed to a person whose
name had appeared in the select panel and he wouid be
congidered for regular appointment when the Airlines
would like to fill up regular vacancies and in case he gets
age barred for selection for regular appointment, he be
given relaxation in the age limit.

5. On 12-11-2002 the Airlines issued an
employment notification addressed to employment
exchanges seeking names of casual labours to
prepare a new panel for casual employment. It made
the tasual labours, whose names appeared in panel
of 1995, to raise a demand to engage them against
the job of casual labours. When the said demand
was not conceded to, an industrial dispute was
raised before the Conciliation Officer. Since
con'piliation proceedings failed, the appropriate
Government made a reference of the dispute for
adjudication to this Tribunal, vide order No.1.-11012/
5/2003-IR(C-11) New Delhi, dated 20-2-2004. The
Airlines assailed the reference order by filing a Writ
Petition being CWP No, 13580/2004. The High Court
quahed the reference order with opportunity to the
apptopriate Government to take steps for issuance
of fresh reference order. In compliance of the
dirdctions so given the appropriate Government

referred the dispute to this Tribunal for adjudication,
vide order No.L-11012/5/2003-IR(C-1I) New Delhi
dated 3-10-2005 with following terms.

“Whether the termination of the services of Shri

Ravinder Chandra and 42 others (list enclosed) by

the management of Indian Airlines Limited is legal

and justified? If not, to what relief they are
entitled?”

6. Claim statement was filed on behalf of the
claimants, other than Shri Om Parkash, Shri Dalbir
Singh, Shri Naryan Singh, Shri Asha Singh, Shri Sohan
Lal, Shri P. Sontil Kumar, Shri Sanjeev fain and Shri
Dinesh Kumar, pleading that they were engaged by
the Airlines from 1989 onwards in the capacity of
casual labours in its various departments, that is,
commercial, commercial security, engineering,
canteen, vigilance, personnel, catering and stores for
the post of helper, peon, sweeper, typist, and drivers
etc. for-various periods. Details of their names,
department in which they were engaged, number of
days put in service earlier to their continuous
engagement by the Airlines, period from which they
were continuously engaged, number of days of their
continuous engagement, total number of days for
which they had worked and dates of termination of
their services are as follows:—

Si. * Name of the Designation No. of days Continuous No. of days  Total
No. employee worked earlier employment worked number of
1 to continuous continsously working

employment  From To days

1 2 . 3 4 s 6 7 ]
1. Ravinder Chander Commercial Helper 774 18-04-96 2504.98 ™ on
2 LekRy Commercial Helper 159 150496 10-08-97 482 641
3, Mahesh Kumar Commercial Helper 167 18-04-96 18-08-97 487 654
4. Manoj KumarJha Commercial Helper 168 29-10-96 140897 289 457
5. Bhagirath Sharma = Commercial Heiper 153 10-04-96 30-08-97 507 660
6. Memant Kumar Commercial Helper 178 15-04-96 150997 518 696
7. Om Prakash Commercial Sec- i78 24-04-96 090997 503 681
8. Daya Nand Commercial Sec- 180 16-04-96 25-1297 618 ™8
9. Kapil Dev I¥n Commercial Sec- 173 24-04-96 210897 484 657
10. Raj Kumar Engineering Helper 153 13-0596 20-1197 556 "9
1. Mahesh Pandey  Engineering Helper 163 150596 10-12-97 574 m
12. Jagbir Singh Engineering Helper 8 14-05-56 10-1298 940 1029
3. Ajay Kumar Engineering Helper 2 010556 050199 m 1201
14. Manish Kumar Engineering Helper R 15-05-96 10-1198 - 909 1001
15, Ashok Mandai Engineering Helper 8 010193 31-12.95 10 1183
16. Kuldeep Singh Engiheering Helper lo7 15-05-96 170198 . 612 m
17.  Dalbir Singh Engineering Helper 100 08-08-56 240797 350 450

32/0GT)12- 128
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! 2 3 4 s . 6 7 8
18. OmSharma Enginéering Helper -~~~ . 151 010596 14-1197 s . m
19. Anand Singh CanteenFlelper -~ 254 20496 94197 5% 80
20. Robert Canteen Helper 178 150596 150897 ... 45T 635
21. Santosh Kumar Canteen Helper 200 070896 170891 - . 35 o 515
2. Vinod Kumar Canteen Helper 162 040696 160897 ~- - 438 - 600
23. Bahadur Singh ~ Canteen Helper 15 180596 100298 63 %8
24. Chand Singh Canteen Helper 1 170596 10897 451 e
25. Narayan Singh Canteen Helper 63 2407496 17-08-97 R 552
26. Rakesh Kumar Canteen Helper 166 040696 040897 260 - W
27. Asha Singh Canteen Helper 182 250496 180897 480 662
28. Sohan Lal Canteen Helper 29 06-0596 140897 485
29. Premchand Saini  Peon 91 200596 08-10-98 871 962
30. Ranbir Singh Peon ® 20-05-96 09-0698 . . 750 89
31. P.Sonti!Kumar  Peon 120 300496 08-10:98 81 101l
32. KishanKumar  Sweeper 91 150396 240688 - @1 92
33. Rakesh Sweeper 14 170596 160997 487 661
34. Dharamvir, Sweeper 7T 0605496 CRTe7. . 42 . W
35. . Lokesh Kumar Sweeper 216 260496 141297 ¢ MM 3
36. Ram Bahadur Sweeper 172 300596 280897 455 €7
37. RameshChand  Sweeper W6 061196 020198 4 S8
38 Ashok Kumar Typist 150796 . 2011098 88 B8
39, Sanjay Jain Typist 12:08-96 20-1098 ... 9
40. Love Kumar Sagar Driver 146 1604-96 1240998 - 79 1025
41. Yogender Prasad  Driver 40 150596 10-10:98 g8 - 1018
42. DineshKumar - Driver 10-04-96 12-09-98 885 885
43, Subodh Baita 'M-T-Helper 120 290596 250797 206 56

7. Claimants project that during the year 1990 the

Airlines prepared a list of 200 casual workers who had
worked with them from time to time, for the purpose of
regularization of their services, This list is popularty known
as 1990 select list. Out of those 200 casual workers, services
of 88 workers were regularized. The select list had a validity
period of 2 years. The validity period of the select list was
extended from time to time till 15-7-1994. The claimants
assert that after preparation of the select list, the Airlings
stated engaging new casual labours and the petitioners
were engaged during that period. They, besides others,
were engaged by the Airlines for casual jobs only for 89
days. in a year so that the same worker does not work for
more tharr 89 days in a year. In.this manper the Airlines
used to inject new personnel arbitrarily so that casual
jabours may-not claim right to casual posts.

8. A group of casual labours, who were empanelled
for the select list, filed a Writ Petition before High Court of
Delhi seeking various reliefs including relief of
regularization of their services. An ad intetim relief-of
engaging them but not restricting to their employment to

89 days was also sought. A miscellaneous application

. being CM No. 6235/1995 was moved which was disposed

off by the High Court on 7-12-1995. The High Court
commanded the Airlines in the aforesaid order to prepare
a panel of casual workers. In compliance of the said order,
the Airlines prepared a panel and the petitioners were
placed in that panel which is popularly known as 1995

9. The petitioners project that Writ Petition being
CWP No. 4113/1994 was finally decided by the High Court
on 9-5-1997 directing the Airlines to engage on casual
basis for its requirement either for the purpose of ad-hoc
employment or on casual basis, firstly the person
according to the merit from out of the select panet prepared
and approved on 20-11-1990. When the person, whose
name appeared on sclect panel, declines to work on casunl
basis the Airliies was entitled to engage persons from
outside the panel. :

10. After the dismissal of the Writ Petition, in the
guise of implementation.of direction dated 9-5-1997 the

" Airlines reserted to termination of services of the: claimants
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and in their place fresh hands were engaged. The process
of termination of their services stated in 1997 and continued
till 7-10-1998. Termination of their services is ilegal,
unjustified and not warranted bylaw.

11. The claimants assert that they had completed
more than 240 days continuous service at the time of their
disengagement. No notice or pay in lieu thereof was given
nor retrenchment compensation was paid to them.
Mandatory provisions of Section 25F of the Industrial
Disputes Act, 1947 (In short the Act) were not complied
with. Airlines made a faint attempt to say that termination
of their service was necessitated to accommodate persons
whose name appeared on select list. Such a claim was
false to their own knowledge, since General Manager
(Personnet) projected before the High Court that there
existed 300 vacancies per day in the establishment of
‘Airlines for casua) workers. They assert that assuming
‘that 112 casual workers were to be appointed out of select
‘list then there remains huge number of vacancies for their
iengagement. Inspite of clear cut direction of the High Court
in its judgment dated 9-5-1997, the Airlines started to
‘engage fresh casual hands arbitrarily, in complete disregard
‘to 1995 panel. Despite existence of 1995 panel, the Airlines
.issued notification dated 12-11-2002 addressed to the
‘employment exchange seeking names of the persons for
_preparation of a new panel of casual fabour for casual
employment. Preparation of such a panel is against
directions contained in judgment dated 9-5-1997. The
Airlines have no codified policies for engaging casual
labourers and casual lsbourers are being engaged in
violation of law laid down by Apex Court in various
precedents. A Writ Petition was filed before High Court of
Delhi being CWP No. 3343 of 1999 which was disposed of
‘vide order dated 29-1-2002 with liberty to approach the
authorities under the Act, It has been claimed that they
“are entitled for re-instatement in post of casual labours
with full back wages and continuity of service.

12. The claim was demurred by the Airlines pleading
that the reference made by the appropriate Government
has been conclusively decided by the High Court in Writ
Petitions being CWP 4113/1994, 2644 and 4799 both of
1997. It has also been pleaded that terms of reference project
a proposition which is contrary to law laid down in Uma
Devi [2006 (4) SCC 1] and Daya Nand {2008 (10) SCC-1].
The Airlines project that notifications were issued in 1988-
89 notifying applications for certain vacancies on regular
basis in the category of Helper (Engineering), Helper
(Stores), Helper (Commercial). A panel of select candidates
was prepared and approved on 22-11-1990, in accordance

" with the provisions of recruitment and promotion rules.
The validity of the panel was for a period of two years,
which validity expired on 15-7-1994. A large number of
Writ Petitions were filed by different categories of casual
workers and in one of the petition being CWP No. 4113 of
1994 the High Court passed interim order on 7-12-1995

directing the Airlines to prepare panel for engaging casual
labours on daily basis from amongst the casual workers
who had worked with the Airlines. In pursuant to that
direction, the Airlines prepared a panel and started
engaging casual labours from the said panel. Vide order
dated 9-5-1997 Writ Petition being CWP No. 4113 of 1994,
besides other petitions, was disposed of with directions
to the Airlines to engage casuals on daily rate basis as per
requirement from the persons whose name appear in the
select panel prepared and approved on 21-12-1990.
Consequently persons engaged on daily rate basis from
the panel formulated in pursuance of order dated
7-12-1995 had to be discontinued. Persons whose names
were on select panel were offered engagement on casual
basis.

13. In the year 1997-98 another batch of Writ Petitions
were filed by casual workers, similarly situated as the
present claimants are, who were disengaged by the Airlines
in pursuance of judgment dated 21-8-1998 directing the
Airlines to give them an opportunity of being considered
for regular appointment when such vacancies do occur
and are filled and the person who become age barred would
be given relaxation in age.

4. The Airlines project that the claimants are the
casual workers who were engaged pursuant to the
directions in the interim order referred above to meet
exigency of work or sporadic absentees of regular
employees. Their names were borne on panel formulated
in 1995, Their services were discontinued as a result of
judgment dated 9-5-1997. Their disengagement flows out
of the judgment and cannot be termed as retrenchment,
within the meaning of Section 2(00) of the Act. Since their
termination does not amount to retrenchment, there was
no question of notice or pay in lieu thereof and payment

~ of retrenchment compensation. Since the Airlines had

engaged casual workers out of the select panel and no
fresh persons were engaged, claimants have no right to
seek their re-instatement in service. There does not exist
any claim in favour of the claimants and an Award may be
passed against them, pleads the Airlines.

15. Testimony of claimant Ravinder Chandra was
recorded. Besides his evidence 19 other claimants also
entered the witness box. Their examination-in-chief were
also recorded. During the course of recording evidence of
claimants, it emerged over the record that factum of
preparation and approval of select panel, preparation of
panel of 1995, disposal of Writ Petition vide judgment dated
9-5-1997 and thereafier disengagement of the claimants
are not matters of dispute. Hence it emerged that there
was no necessity to call for evidence of the parties.
Consequently, the evidence of the parties were closed.

16. Arguments are heard at the bar. Shri Aditya
Aggarwal, authorized representative, advanced argument
on behalf of the claimants, Shri Lalit Bhasin, assisted by
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Shri Ravi Gopal, authorized representatives, advanced
arguments on behaJf of the Airlines. I have given my

careful consideration to the arguments advanced at the

bar and cautiously perused the record. My findings on
issues involved in the controversy are as follows:—

17. When facts are appreciated, it came to light that
the Airlines engages casual employees in exigencies of
work or when sporadic absentees of regular employees
do occur. Such engagement of casual employees was done
even prior to 1988-89. In 1988-89 notifications were issued
by the Airlines for filling of certain vacancies on regular
basis in the category of Helper (Engineering), Helper
(Stores) and Helper (Commercial) etc. Requisition was also
made to the employment exchanges in accordance with
the provisions of Employment Exchange (Compulsory
Notification of Vacancies) Act, 1959. A separate notification
was issued calling upon applications from persons who

_had worked with the Airlines on casual/temporary basis
for a minimum of 90 days during the period of 12 completed
months in last 3 years. Applications, so received, were
processed and applicants were interviewed. A panel of
200 persons was prepared and approved on 20-11-1990,
for appointment against regular vacancies subject to
availability of post. It was made clear 1o empanelled
candidates that their appointment would be made as and
when vacancies would be available. Out of 200 candidates,
permwhoununcsuppeuedupﬁoseriallﬂo.ﬂoﬁhe
panel could be offered regular appointment in order of
merit against available regular vacancies. The panel lapsed
on 15-7-1994 and no further appointment on regular basis
could be made out of the panel.

18. The Airlines engaged casuals persons whose
names were not there in the select list. Various Wirt
Petitions were filed before the High Court of Delhi by
casunl workers, seeking their regularization in the service
of the Airlines. In Wirt Petition CWP No. 4113/1994 an ad-
interim order was passed on 7-12-1995 directing the Airlines
to prepare panel of casual workers. ln pursuance of the
directions, so given, a panel of casual workers was

who had been engaged by the Airlines from
1-1-1993 to 31-12-1995. Out of that panel of casual workers,
the claimants were engaged in compliance of the orders

passed by the High Court. Since posts could not to be

filled on regular basis, the Airlines started deploying
persons on casual basis. Thus it is emerging over the
record that there were 3 types of casual employees namely,
(i) ‘'whose names appear in the select list of 1999, (ii) who
were engaged after 1990 but their names do not find place
in 1995 panel, and (iii) casuals whose names do appear in
1995 panet. ‘

19. While disposing of the Writ Petition, the High
Court in its order dated 9-5-1997 emphasized that the
Airlines had to engage casuals, whose names, appeared
in the select panel. The observations made by the High
Court are reproduced thus:—

“It is not in dispute that select panel had been
prepared. Pending appointment on regular basis, the
respondent in order to cope with its work started
deploying on ad-hoc basis casual persons only from
the select panel. Petitioners are those persons.
Respondent's case is that select panel has now come
to an end. The mere fact that the validity of the
select panel, which had been prepared for the regular
employment had come to an end, could not have
absorbed the respondent to ignore the said panel
and then start resorting to engage persons from
outside the said panel, ignoring the claim of the
persons, who had been selected and included in the
select panef, who were being engaged on casual
basis. In case respondent had as of necessity
resorted to deploying persons either on ad-hoc basis
or on casual basis for carrying on its day to day
work, may be due to exigencies of work or because
of absenteeism, respondent ought not to have
replaced persons engaged earlier by deploying
persons from outside the panel but ought to have
deployed, from out of the panel since the respondent
had stared deploying them initially from the sclect
panel. Petitioners before this court are those whose
names were included in the panel. The stand taken
by the respondent in the two additional affidavits of
fixing artificial cut off date of 1-1-1993 on the plea
that authentic record prior thereto was not available
is not justifiable. Authentic record in the shape of
select panel is available with the respondent. Since
it is not disputed that the petitioners were brought
on the select panel, they ought to have been
preferred while offering employment or deploying
any person from outside the select panel.”

20. The High Court further noted that the Airlines
shall replace a person whose name appeared in the select
list possibly by a regular employee employed on regular
basis and not by any other casual worker. The command
given by the High Court is extracted thus:—

“In view of the above while holding the respondent’s
action to be arbitrary in the matter of preparation of
the panel of casuals in the category of Helper
(Engineering), Helper (Commercial), Helper (Motor
Transport), Helper (Stores), Helper (Drivers), Helper
(Canteen), Helper (Catering), Safai Watlas, Peon etc.,
respondents are directed to (i) engage on casual
basis for its requirements either for the purpose of
ad-hoc employment or on casual basis firstly
the persons according to the merit from out of
the select panel prepared and approved on
20-11-1990. Only when after due intimation the
person will decline to work on casual basis that the
respondents will be entitled to engage persons from
outside the panel. So long such of the persons whose
names appear in the select panel, are prepared to
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work on casual basis, till appointments are made on
regular basis, the respondents will not discontinue
them. Persons, whose names appear in the select
panel, if deployed on casual basis or ad-hoc basis
will be replaced only by regular employees on regular
basis and not by any other casual worker. Taking
the select panel as the basis the respondents will
offer employment on ad-hoc/casual basis to the
petitioners according to their merit in the select panel.
All such petitioners whose names appear in the
select panel are interested to work on casual basis
or on ad-hoc basis will report to the respondent
within a period of 15 days from today. The
respondents will continue to engage them till posts
are filled on the regular basis. With these directions
the Writ Petitions stand disposed off.”

21. As per claim projected, names of the claimants
do not appear in the select panel. In paragraph 11 of their
~ claim statement they project that there are considerable
vacancies with the Airlines and those vacancies should
have been filled up from 1995 panel. For sake of
convenience the facts are re-produced herein below:—’

“_ . that as per the affidavit of General Manager
(Personnel) of the respondent filed in the High Court
there exist 300 vacancies per day in the respondent
establishment for casual workers which number
might have been increase at present. In [990 list 88
workers were given regular appointment so that
leaving only 112 workers in the list for casual
employment. After the judgment date of 9-5-1997,
out of 112 workers of the list only 37 workers joined
dutizs as casual workers and the remaining 75
- workers' did not stake their claim for casual posts
and abandoned the service. That does mean that
out of 300 available posts only 37 workers of 1990
panel had been filled up leaving the vacant posts of
263 workers. The submission of the claimant
workmen is that the remaining 263 posts should have
been filled up from 1995 list, instead of recruiting

the fresh hands at the whims and fancies of the

respondent - management. That assuming but not
admitting that the respondent - management gave
empioyment to all the persons mentioned in 1990
list (200 workmen), still there remains not less than
100 vacancies available for the claimant workmen,
who have found place in the second fist, i.e. list of
1995....... "

22.As admitted by the claimants, they were engaged
by the Airlines in pursuance of interim order dated
7-12-1995 passed by the High Court. The said interim order
Jost its efficacy and force when Writ Petition was disposed
of on 9-5-1997. As pointed out above, the Airiings was
commanded to engage only the persons, whoss names
appear in the select pane!l. Admitted?y the pames of the
claimants do not appear in the select panel. Thus it is

evident that the claimants lost their claim, when the High
Court commanded the Airlines not to engage casuals from
1995 panel. The ciaimants cannaot agitate continuance of
their engagement.

23. Question, which is to be addressed by the
Tribunal, is as to whether disengagement of the claimants
amount to retrenchment? For an answer definition of the
word “retrenchment” is to be considered. Section 2 (oo0)
of the Act defines the term as follows:

“(po) “‘retrenchment” means the termination by the
emplayer of the service of a workman for any reason
whetsoever, otherwise than as 2 punishment inflicted
by way of disciplinary action but does not include—

(a) voluntary retirement of the workman; or

{b) retirement of the workman on reaching the age
ot superannuation if the contract of
employment between the employer and the
workman concerned contains a stipulation in
that behalf: or

(bb) termination of the service of the workman as a
result of the non-renewal of the contract of
employment between the employer and the
workman concerned on its expiry or of such
contract being terminated under the
stipulation in that behalf contained therein;
or

{¢) termination of the service of a workman on
the ground of continued ill-health.”

24. As referred above, definition of word
“yetrenchiment”” consists of following four requirements:—

{a) Termination of services of workman
(b By the employer
{c) For any reason whatsoever, and

(d) Otherwise than as a punishment inflicted by
way of disciplinary action.

25. When the Act provides dictionary for the word
used, in that situation it is essential that the Tribunal
cannot look into the dictionary first for interpretation of
the word used in the Act. Therefore, taking into account
the definition of the term "retrenchment” given in the Act,
the Tribunal is concerned to appreciate whether
termination of the services of the claimant was by an act
of the. employer. On this count Shri Bhasin argued that
claimants were disengaged on the command of the High
Court, given in its judgment dated 9-5-1997. As pointed
out above the High Court commanded the Airlines to offer
employment on ad-hoc/casual basis to the petitioners
whase names do appear in the select panel, according to
their merit. All such persons, whose names appear in the
select panel and are interested 1o work on casual basis or
on ad-noc basis vore required o report to Alrlines within
a period of 1§ Jays from the date of the order. Those
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persons were to be continued till posts were filled on
regular basis. Directions, so, glveﬂ make it clear that by
the end of May, 1997 persons whose names appear in the
select panel were required to join with the Airlines. On the
other hand, the Airlines ought to have discontinued the

services of the claimants herein by the end of May, 1997,

Except Dharamveer, Subodh Bhatia and Dalbir Singh
whose services were disengaged on 2-7-1997, 29-7-1997
and 24-7-1997 respectively, no one else was disengaged
in the month of July, 1997.

26. As per facts projected by the claimants, Ashok
Mandal worked with the Airlines from 1-1-1993 to
31-12-1995. His services were disengaged thereafier. It does
not lie in the mouth of the Airlines that services of Ashok
Mandal were done away in compliance ofthe order passed
by the High Court on 9-5-1997. Lekh Raj, Mahesh Kumar,
Manoj Kumar Jha, Bhagirath Sharma, Kapil Dev Din,
Robert, Satish Kumar, Vinod Kumar, Chand Singh, Narayan
Singh, Rakesh Kumar; Asha Singh, Sohan Lal and Ram
Bahadur were bade farewell in August 1997, Thereafier
Raj Kumar was made to depart on 20-11-1997, Mahesh
Pandey on 10-12-1997, Om Sharma on 24-11-1997, Anant
Singh on 19-11-1997 and Lokesh Kumar was bade farewell
on 14-12-1997. Other claimants were made to depart in the
year 1998 except Shri Ajay Kumar, who worked up to
5:1-1999. These startling facts make it clear that
disengagement of the claimants was not in pursuance of
the orders rassed by the High Court of Delhi. On the
other hand the said order was used as atool by the Airlines
to terminate services of the claimants.

27. Now it would be considered as to whether the
claimants rendered continuous service for more than 240
days in preceding 12 month from respective dates of
termination of their services. A workman would be deemed
to be in continuous service for a period of one year, ithe,
during the period of twelve calendar months preceding
the date of termination, has actually worked uader the
employer for not less than 240 days. ““Continuous Service”

has been defined-by Section 25B of the Act. Under subs-

section (1} of the said section, “‘continuous service for a
period™ may comprise of two period viz.(i) uninterrupted
service, and (ii) interrupted service on account of (a)
sickness, (b) authorized leave, {c) an accident, (d) » strike
which is not legal, (¢) a tock-out, and (f) a cessition of
work that is not due to any fauk on the part of the workman,
shall be included in the “continuois service." Sub-section
{(2) of the said section introduces a fiction to the effect
that even if a workman is not in “continuous service”
within the meaning of clause ( I) for a period of one year or
six months, he shall be deemed to in continuous service
for that period under an employer if he has actuatly worked
for the days specified in clauses (a) and (b) thereof. In
Vijay Kumar Majoo { 1968 Lab.1.C.1180) it was held that
one year's period contemplated by sub-section (2)
furnished a unit of measure and if during that unit of

measure the period of service actually rendered by the
workman is 240 days, menhecanbecmslderedtolnve'
rendered one year’s continuous service for the purposs of
the section. The idea is that if within a unit period of one year
a person had put in at least 240 days of service, then he must
get the benefit conferred by the Act. Consequently, anenquiry
has to be made to find out whether the workman has actually
worked for not less than 240 days during a period of 12

«calandar months immediately preceding the retrenchinent.

28. At the cost of repetition, it is said that claimants
were retrenched on the dates mentioned in their claim,
while they were engaged by the Airlines on dates
mentioned in the claim statement. The Airlines nowhere
project that their service were interrupted for any reasons
other than those detailed in sub-section (1) of Section 25
B of the Act. The Airlines nowhere disputes that
Shri Ravinder Chander rendered continuous services from
18-4-96t0 25-4-98, Lekh Raj from 15-4-96 10 10-8-97, Mahesh
Kumar from 18-4-96 to 18-8-97, Manoj Kumar Jha from
29-10-96 to 14-8-97, Bhagirath Sharma from 10-4-96 to
30-897, Memant Kumar from 15-4-96 10 15-9-97, Om Prakash
from 24-4-96 10 9-9-97, Daya Nand from 16-4-96 t0 25-12-97,
Kapil Dev Din from 24-12-96 t0 21-8-97, Raj Kumar from

13-5-96 to 20-11-97, Mahesh Pandey from 15-5-96 to
10-12-97, Jagbir Singh from 14-5-96 to 10-12-98, Ajay Kumar
from 1-5-9610 5-1-99, Manish Kumar from 15-5-96t010-11-98,
Ashok Mandal from 1-1-93 to 31-12-95, Kuldeep Singh
from 15-5-96 10 17-1-98, Dalbir Singh from 8-8-961024-797,
Om Sharma from 1-5-96 to 14-11-97, Anand Singh from
22-4-9610 19-11-97, Robert from 15-5-96to 15-8-97, Santosh
Kumar from 7-8-96 to 17-8-97, Vinod Kumar from 4-6-96 to
16-8-97, Bahadur Singh from 18-5-96 10 10-2-98, Chand
Singh from 17-5-96 to 1 1-8-97, Narayan Singh from 24-7-96
to 17-8-97, Rakesh Kumar from 4-6-96 t04-8-97, Asha Singh
from 25-4-96 10 18-8-97, Sohan Lal from 6-5-96 to 14-8-97, .
Prem Chand Saini from 25-5-96 to 8-10-98, Ranbir Singh
from 20-5-96 10 9-6-98, P.Sonti! Kumar from 30-4-96 t0 8-10-98,
Kishan Kumar from 15-3-96 to 24-6-98, Rakesh from
17-5-96 10 16-9-97, Dharamvir from 6-5-96t0 2-7-97, Lokesh
Kumar from 26-4-96 to 14-12-97, Ram Bahadur from
30-5-96 10 28-8-97, Ramesh Chand from 6-11-97 to 2-1-98,
Ashok Kumar from 15-7-96 to 21-10-98, Sanjay Jain from
12:8-96 10 20-10-98, Love Kumar Sagar from 16-4-96 to
12:9.98, Yogender Prasad from 15-5-96 to 10-10-98, Dinesh
Kumar from 10-4-96 to 12-9-98 and Subodh Batia from
29-5-96t0 29-7-97 "Therefore, it is emerging over the record
that they have réndered continuous service of 240 days-
and more in each calendar year. Consequently it is
emerging over the record that the claimants have rendered
continuous service of one year in each calendar year, The
claimants could satisfy that service rendered by them

answers the definition of “comtinuous service” as defined .

in Section 25-B of the Act.

29. The claimants had rendered continuous service -

of & year or more, as contemplated by Section 25-B of the
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Act. Their services were dispensed with on different dates,
detailed in preceding sections. They present that
retrenchment compensation was not paid to them, which
fact was not dispelled by the Airlines. The Airlines was
under an obligation to pay them compensation for
retrenchment at the time of their retrenchment. Payment of
retrenchment compensation is a condition precedent to a
valid order of retrenchment. Precedents in Bombay Union
of Journalists case [1964 (1) LLI 351}, Adaishwar Laal (1970
Lab.1.C.936) and B.M.Gupta [1979 (1) LL] 168] announce
that subsequent payment of compensation cannot validate
an invalid order of retrenchment. As retrenchment
compensation was not paid to the claimants, consequently
action of the management falls within the mischief of
Section 25-F of the Act.

30. These facts make me to announce that services
of the claimants were dispensed with by the Airlines in
violation of the provisions of Section 25F of the Act.
However, it is not the case of the claimants that they were
engaged in consonance with the rules of recruitment. None
of them project that their names were sent by the
employment exchange for the post of casual labour.
Therefore, it is emerging over the record that engagement
of the claimants by the Airlines was de-horse the rules.
Admittedly they were engaged out of the panel prepared
by the Airlines in pursuance of command given by the
High Court.

31. In Uma Devi [2006 (4) SCC I] the Apex Court
considered the proposition as to whether the persons who
got employment, without following of a regular procedure
or even from the back door or on daily wages can be
ordered to be made permanent in their posts, to prevent
regular recruitment to the posts concerned. Catena of
decisions over the subject were considered and the Court
declined the submissions of the workmen to be made
permanent on the post which was held by them in
temporary or adhoc capacity for a fairly long spell. The
Court ruled thus:

“With respect, why should the State be allowed to

depart from the normal rule and indulge in temporary

employment in permanent posts? This Court, in our
view, is bound to insists on the State making regular
and proper recruitments, and is bound not to
encourage or shut its eyes to the persistent
transgression of the rules of regular recruitmert. The
direction to make permanent—the distmction
hetween regularization and making permanent, was
not emphasized here-can only encourage the State.
the modal employer, to flout its own rules and would
confer undue benefits on a few at (ha ¢ost of many
waiting to compete. With respect the fircctions made
in Piara Singh (supra) is to some exfont inzonsisten
withi the conclusion in para 45 of the <o jucement
therein. With great respect, it sa¢ars 1o vs that the
jast of the directions, clearly s oot
constitutional scheme of emplovimcrr ree oo
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the earlier part of the decision. Reatly, it cannot be

said that this decision has laid down the law that ail

ad-hoc, temporary or casual employees engaged
without following a regular recruitment procedure
should be made permanent.”

31. Taking note of some of recent decisions, the
Apex Court held that the State does not enjoy a power to
make appointments in terms of article 162 of the
Constitution. The Court quoted its deciston in Girish Jyanti
Lal Vaghela [2006 (2) SCC 482} with approval, wherein it
was ruled thus.

“The appointment to any post under the State can
only be made after a proper advertisernent has been
made inviting applications from eligible candidates
and holding of a selection by a body of experts or a
specially constituted committee whose members are
fair and impartial through a written examination or
interview or some other rational criteria for judging
the inter se merit of candidates who have applied in
response to the advertisement made. A regular
appointment to the post under the State or Union
cannot be made without issuing advertisement in
the prescribed manner which may in some cases
include inviting applications from the empioyment
exchange, where eligible candidate get their names
registered. Any regular appointment made on a post
under the State or Union without issuing
advertisement inviting applications from eligible
candidates and without holding a proper selection
where all eligible candidates get a fair chance to
compete would violate the guarantee enshrined
under Article 16 of the Constitution”.

33. in P.Chandra Shekhara Rao and Others {2006 (7)
SCC 488] the Apex Court referred Uma Devi's Case (supra)
with approval. It also relied the decision in a Uma Rani
[2004 (7) SCC 112] and ruled that no regularization is
permissible in exercise of statutory powers conferred in
Atticle 162 of the Constitution, if the appointments have
been made in contravention of the statutory rules. In
Somveer Singh [2006 (5) SCC 493] the Apex Court ruled
that appointment made without following due procedure
cannot be regularized. Relying the above law, it is
concluded that the claimants have no right of continuance
on casual jobs in which they were engaged dehors the
rules. Hence no order {or re-instatement of their services
can be made, since it would amount to allow them to
continue on a job where they were not law-fully recruited.

34. When the claimants are not to be reinstated in
service, in such a situation the Tribunal can award
compensaticn to them. For award of compensation to the
claimants, parameters for fixation of amount of
compensaticn are to be noticed. The Apex Court and High
Courts dealt with the issue of award of compensation in
carena of decisions, when reinstatement in service was
ot jouns sapudient, Those precedents may help the
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Tribunal in ascertaining the quantum of compensation,
which may be awarded to the claimant. In S. S. Shetty
[1957 (I1) LLJ 696} the Apex Court indicated some relevant
factors which an adjudicator has to take into account in
computing compensation ih lieu of reinstatement, in the
follewing words:

“The industrial Tribunal would have to take mto

account the terms and conditions of employment,
the tenure of service, the possibility of termination
of the employment at the instance of either party,
the possibility of retrenchment by the employer or
resignation or retirement by the workman and even
of the employer himself ceasing to exist o of the

workman being awarded various benefits including

reinstaternent under the terms of future awards by
industrial Tribunal in the event of industrial disputes
arising between the parties ini future .... In computing
the money value of the benefits of reinstatement,
the industrial adjudicator would also have to take
into account the present value of what his salary,
benefits etc. would be till he attained the age of
superannuation and the value of such benefits
would have to be computed as from the date when
such reinstatemen was ordered under the terms of
the award.
Having regard to the considerations detailed above,
it is impossible to compute the money value of this
benefit of reinstatement awarded to the appetlant
with mathematical exactitude and the best that any
tribunal or court would do under the circumstances
would be to make as correct as estimate as is possible
bearing, of course in mind all the relevant factors
pro and con™.

15. A Divisional Bench of the Patna High Court in
B.Choudhary (1983} Lab. 1.1755 (1758) deduced certain
guidelines which have to be borme in mind in determining
the quantum of compensation viz. (i) the back wages
receivable (ii) compensation for deprivation of the job with
future prospect and obtainability of alternative
employment; (iii) employee’s age (iv) Length of service in
the establishment (v) capacity of the employer to pay and
the nature of the employer's business (vi) gainful
employment in mitigation of damages; and (viii)
circumstances leading to the disengagement and the past
conduct. These factors are only illustrative and not
exhaustive. In addition to the amount of compensation, it
is also within the jurisdiction of the Tribunal to award
interest on the amount determined as compensation.
Furthermore, the rate of such interest is also in the
discretion of the Tribunal. Reference can be made to Tabesh
Process, Shivakashi [1989 Lab.IC 1887}

36. In Assam Oil Co. Ltd. {1960 (1) LLJ 587] the Apex
Court took into account countervailing facts that the
employer had paid certain sums to the workmen and her
own eaming in the alternative employment and ordered

gionl-12A
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that “it would be fair and just to direct the appellant a
substantial sum as compensation to her”. In Utkal

Machinery Ltd. {1966 (1) LLJ 398) the amount of
compensation equivalent to twd years salary of the’
employee awarded by the industriaf Tribunal was reduced

by the Supreme Court to an amount equivalent to one
year salary of the employee in view of the fact that she

had been in service with the employer only for 5 months

and also took into consideration the unusual manner of
her appointment at the instance of the Chief Minister of
the State. In A.K.Roy {1970 (1) LLJ 228] compefisation

equivalent 10 two years salary tast drawn by the workmen

was held to be fair and proper to meet the ends of justice.

In Anil Kumar Chakaraborty [1962 (II) LLJ 483] the Count

converted the award of reinstatement into compensation

of a sum of Rs.50000 as just and fair compensation in full

satisfaction of all his ciaims for wrongful dismissal from

service. In O.P.Bhandari [1986 (1) LL1509], the Apex Court

observed that it was a fit case for grant of compensation

in view of reinstatement. The Court awarded compensation

equivalent to 3.33 years salary as reasonable.’ in
M.K.Aggarwal (1988 Lab.1.C.380), the Apex Court though

confirmed the order of reinstatement yet restricted the

back salary to $0% of what would otherwise be payable to

the employee. In Yashveer Singh (1993 Lab.1.C.44) the

court directed payment of Rs.75000 in view of reinstatement

with back wages. In Naval Kishor {1984 (1) LLI473] the

Apex Court observed that in view of the special

circumstances of the case adequate compensaiion would

be in the interest of the appellant, A sum of Rs.2 lac was

awarded as compensation in lieu of reinstatement. In Sant

Raj (1985 (1) LL) 19] a sum of Rs.2 lac was awarded as

compensation in lieu of reinstatement. In Chandu Lal (1985

Lab.1.C.1225) a compensation of Rs.2 lac by way of back

wages in lieu of reinstatement was awarded. In Ras Bibari

(1988 Lab.1.C.107) a compensation of Rs.65000 was granted

in lieu of reinstatement, since the employee was gainfully

employed elsewhere. In V.V.Rao (1991 Lab.1.C.1650) a

compensation of Rs.2.50 lac was awarded in lieu of
reinstatement.

37. In view of the facts that the claimants have
worked with the Airlines continuously for a period of more
than 240 days in a calendar year preceding the date of
their disengagement, the period for which they have
worked and legal impediment before the Airlines to
continue with their engagement as well as their young
age, 1 am of the view that the claimants who had worked
for 240 days or more in one calendar year shall get an
amount of Rs.25000 each, the claimants who had rendered
more than 240 days service in each consecutive two
calendar years ot any part thereof in excess of six months
will get an amount of Rs.40,000 each and the claimants
who had rendered more than 240 days continuous service
in each consecutive three years or any part thereof in
excess of six months will get an amount of Rs.55000 each
as compensation. The amount of compensation shall be
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reckoned in accordance with the period of continuous
service of twelve, twenty four or thirty six months preceding
the dates of their termination, as mentioned in para twenty
eight supra. The amount of compensation shall be paid
‘within thirty days.of the date, when the award becomes
enforceable. An award is, accordingly, passed. It be sent
to the appropriate Government for publication,
Dr. R. K. YADAYV, Presiding Officer
Dated : 9-7-2012
=§ e, 14 3717, 2012
.3, 2822, faarg sifufram, 1947 (1947
F 14) YA 17 ® FTEOT H FEE TGER WEG R
¥ @ yEwET & Wwg P ol I wER @ A
sfEy # fiife ohvifims fe ¥ S50 wEn sl
SOy S T, JrEvER ® Y= (Hed 9w 5/2009)
F! vl wedt 8, W Bl wER A 14-8-2012 Fww
|
(€. T-12012/65/2008-37F 31 (F-1) ]
o g, 3= sy
. NewDelhi, the 14th August, 2012
S. 0. 2822,~In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No.5/2009)
of the Central Government Industrial Tribunal-cum-Labour
Court, Bhubaneswar as shown in the Annexure, in the
industrial dispute between the management of State Bank
of India, and their workmen, received by the Central
Government on 14-8-2012 .
[No. L-12012/65/2008-IR (B-1))
RAMESH SINGH, Desk Officer

ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT,
BHUBANESWAR
Present: ShriJ. Srivastava,

Presiding Officer, C.GI.T.-cum-Labour
Court, Bhubaneswar.

INDUSTRIAL DISPUTE CASE NO. 52009

Date of Passing Award - 27th July, 2012
Between: |. The Chief General Manager,
Sta.t Bank of India, LHO, Pt. ].N. Marg,
Bhubaneswar (Qrissa)
2. The Branch Manager,
State Bank of India, G Udayagiri,
ADB Branch, Po. G. Udaygiri, Orissa.
..... 1st Party-Management
(And)
Their workman Shri Hareram Behera,
At. Jhagadapata, Ps. Khajuriguda, Orissa
Dist. Kandhamal.
... 2nd Party-Workman

Appearances:

Shri P.K. Mohanty,
Manager, Law.

For the 1st Party-
Management No. | and 2,

For Himself
the 2nd Party-Workman.

AWARD

The present reference has been sent by the
Government of India in the Ministry of Labour for
adjudication of an industrial dispute existing between the
employers in relation to the management of State Bank of
India and their workman vide letter No. L-12012/65/2008-
IR(B- 1), dated 3-2-2009 exercising the powers conferred
by clause (d) of sub-section (1) and sub-section (2A) of
Section 10 of the Industrial Disputes Act, 1947,

2 The dispute so referred has been mentioned under
the Schedule of the letter which reads as follows.

Shri Hareram Behera

“Whether the action of the management of Chief
General Manager, State Bank of India, Orissa Circle
in terminating services of Sri Hareram Behera, ex-
temporary messenger w.¢.f 1990 without complying
provisions as required under the 1.D. Act, is legal
and justified? To what relief is the concerned
workman entitled™?

3. The 2nd Party-Workman has fited his statement
of claim and alleged that he was selected on temporary
messenger's post after an interview held at Phulbani
branch of State Bank of India, He joined the Udayagiri
Agriculture Branch in August, 1987 and worked there till
January, 1988. Thereafter he was sent to Khajuripada
Branch where he worked from February, 1988 to January,
1989. Thus he had worked for 179 days in the two branches
as a temporary messenger. From August, 1989 to 1990 he
was again engaged as daily wager at Khajuripada Branch.
He was told by the Branch Manager of Khajuripada branch
that temporary duty was over so he can work, but payment
will be taken by another person. Although he was deceived
but he managed to work for 78 days as a daily wager. In
the year 1990 a new branch in Linepada was opened, So
he was ordered to join that branch where he worked from
1990 to 1994 for 123 days on daily wages. Thus he had
worked in Khajuripada and Linepada branches for 191
days on daily wages. After four years the State Bank of
India invited him for an interview for appointment on
permanent post. He was selected and listed at 8. No, 12 in
the panel, but he was not appointed. Therefore it has been
prayed that he be appointed to the post.

4.The 1st Party-Management has stated in its written
statement that the question of re-employment after the
judgement of the Hon’ble High Court of Orissa as well as
the Apex Court has reached its finality and has been set at
rest. The present claim of re-employment after lapse of
several years is a stale claim and is liable to be rejected. In
terms of various settlements reached between the All India

Z2i0Giliz- 138
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State Bank of India Staff Federation and Management of
the State Bank of Indis, panels of selected candidates were
prepared, but they expired on 31-3-1997 and vacancies up
to the year 1994 could be filled up and rest of the wait-
listed candidates could not be absorbed. After that some
of the wait listed candidates including the disputant filed
Writ Applications before the Hon’ble High Court of Orissa
for regularization of their services. The Hon'ble High Court
vide its judgement dated 15-5-1998 delivered in the case
of Abhimanyu Mandal-versus-State Bank of India
dismissed all the Writ Applications and in the process the
selection and appointment of messengers made pursuant
to the settlement became legal and proper. The said
judgement was challenged before the Hon’ble Supreme
Court of India in §.L.P. No. 3038/1999, but the S.L.P. was
dismissed vide order dated 16-7-1999 upholding the
‘judgement of the Hon'ble High Court of Orissa. The
disputant workman along with others had also filed another
Writ Application bearing O.J.C. No. 6784/1995 in the
Hon'ble High Court of Orissa wherein-the Ist Party-
Management was directed vide its judgement dated
13-11-2006 to consider the representation of the petitioners
if they make any representation within a period of four
months and pass order in accordance with taw. The
petitioners including the disputant workman submitted a
joint representation dated 14-1-2006 before the Chief
General Manager, State Bank of India, but their
representation was rejected by a reasoned order dated
24.3-2007 after giving personal hearing to the petitioners
and due consideration. It has been further submitted that
the disputant workman was working temporarily on daily
wage basis in exigencies. He had not worked continuously
and uninterruptedly for 240 days. Each branch has a
separate establishment. It is not a fact that the Branch
Manager Khajuripada branch told the disputant workman
that temporary duty was over so he can work, but another
person will take payment. The workman was well aware
that his work being on daily wage basis would come to an
end at the close of the day. The reference averring the
termination of service in 1990 is not correct. Therefore the
claim is liable to be rejected.

5. Following issues were framed on the pleadings of
the parties:—

ISSUES

1. Whether the action of the Management of Chief

General Manager, State Bank of India, Orissa Circle

in terminating services of Shri Hareram Behera, ex-

temporary Messenger w.e.f. 1990 without complying

provisions as required under the LD. Act is legal

and justified.

2. Whether the disputant-workman is entitled for

appointment on the ground stated in his statement

of claim.

3. To what relief the concerned workman is entitled?

6. The 2nd Party-workman Shri Hareram Behera has

examined himself in evidence as W.W.-l and relied on
documents marked as Ext-1to 1 1.

7. The lst Party-Management has adduced the
evidence of Shri Anirudha Behera as M. W.-1 and relied on
documents marked as Ext.-A to K.

FINDINGS
ISSUENO.1

8. According to the oral statement of the 2nd Party-
workman he was appointed as temporary messenger vide
letter dated 7th August, 1987 marked as Ext.-3 at Udayagiri
A.D.B. Branch and worked there from August, 1987 to
January, 1988 for 154 days. Thereafter he was sent to
Khajuripada branch where he served as temporary
messenger for 25 days and for 33 days as daily wager from
August, 1989 to 1990. He has filed Ext.-6t0 9 which are
copies of certificates of temporary service rendered by
the 2nd party-workman at Udayagiri Agricultural branch
and Khajuripada branch. The management witness
Shri Anirudha Behera has affirmed the period of service
rendered by the 2nd Party-workman at G. Udayagiri ADB.
branch in his evidence by filing Ext.-A to Ext.-E, but he has
not stated anything about the service rendered by the
2nd Party-workman at Khajuripada branch. However
Ext.-8 and Ext.-9 the original of which were issued by the
Branch Manager, Khajuripada branch prove that the 2nd
party-workman has rendered at least 25 days of service at
Khajuripada branch in the year 1988. Further the 2nd Party-
workman has stated that he has also worked for 33 and 45
days from the period from August, 1989 to 1990 on daily
wage basis. Thereafter a new branch was opened at
Linepada in the year 1990 where he worked for 123 days
during a period of five months. Thus he worked for 179
days as a temporary messenger and for 201 days as daily
wage worker. But the 2nd Party-workman has not filed any
documentary evidence in support of his later contention
of having worked for 201 days on daily wage basis. His
whole span of service runs from the year 1987 to 1990
according to his statement on oath, but in his statement of
claim he has stated otherwise by saying that he worked
on daily wages basis from 1990 to 1994. Taking his version
as true, for argument sake, he has rendered total service
under the st Party-Management for 179 and 201 days
starting from the year 1987 to 1990, but this does not entitle
him to be reinstated or reappointed on the post carlier
held by him. The contention of the 1st Party-Management
is that the 2nd Party-workman was appointed for a specific
period as a temporary messenger and with the expiry of
that period his services stood terminated. According to
the 2nd Party-workman he lastly worked in the year 1994,
but the date and month have not been disclosed either in
the statement of claim or in statement on oath before the
Tribunal. To cover up the case for providing protection
under Section 25-F of the Industrial Disputes Act the 2nd
Party-workman would have worked continuously and
uninterruptedly for a period of one year, that means at

-
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least for 240 days during a period of 12 calendar months
preceding the date of his alleged termination. But it has
neither been mentioned in the statement of claim nor in
the statement made on oath by the 2nd Party-workman.
Rather he has admitted in his cross examination that *in
the G. Udayagiri Branch I had not worked for 240 days
work™. He has further admitted in his cross examination
that **1 have not worked 240 days at Khajuripada branch
of the State Bank of India™. Thus it is established that the
2nd Party-workman has not rendered 240 days continuous
service under the 1st Party-Management during a period
of 12 calendar months preceding the date of his alleged
termination.

9. It is also a point of dispute whether the
discontinuance of service of the 2nd Party-workman can
be treated as termination when according to the st Party-
Management he was appointed for a specific period of
one month vide Ext.-A to Ext.-E. In Ext.-A it has been clearly
mentioned under the term that “the employment unless
by written order extended of terminated earlier, shal! come
to an end on the expiry of the aforesaid period i.e. with the
close of business on 19-9-1987”. It is true that this period
was extended from time to time till 20-1-1988 but the total
period of service rendered by the 2nd Party-workman at
Agricultural branch, G. Udayagiri comes to only 154 days.
Except for another 25 days service at. Khajuripada Branch
no documentary or reliable evidence has been adduced to
prove rendition of service in the year 1989 to 1990 or 1994,
Therefore the action of the management of Chief General
Manager, State Bank of India, Orissa circle in terminating
the services of Sri Hareram Behera, ex-temporary
messenger with effect from 1990 without complying
provisions as required under the Industrial Disputes Act
cannot be held illegal and unjustified. In the case of State
of Kamataka- Versus- Uma Devi the Hon'ble Supreme Court
has held that the temporary, casual or daily wagers have
no right to the post.

10. In view of the above discussions the Issue No. |
is decided in favour of the Ist Party-Management and
against the 2nd Party-workman.

ISSUENO.2

11. As the disputant workman has no right and title
under the faw for fresh appointment as temporary or daily
wage messenger under the 1st Party-Management he
¢annot be said to be- entitled for re-appointment on the
post. His assertions made in the statement of claim
regarding absorption against permanent post of
messenger clearly shows that he was called for interview
by the Management in the year 1994 and he was empanelled
in the panels prepared for absorption, but all the panels
expired on 31-3-1997 and he cannot be absorbed. The matter
was agitated up to the Hon'ble Supreme Court, but the
case of the aggrieved parties i.e. the wait-listed candidates
(petitioner) were rejected. Hence the matter has reached

finality and it cannot be re-agitated, This issue is also
decided against the 2nd Party-workman.

ISSUENO.3

12. From the conclusions arrived at above the 2nd
Party-workman is held not entitled to any relief.

13, Reference is answered accordingly.
JITENDRA SRIVASTAVA, Presiding Officer
73 fawelt, 14 9T, 2012
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New Delhi, the 14th August, 2012

S. 0. 2823.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 59/2009)
of the Central Govovernment Industrial Tribunal-cum-
Labour Court No. 1, Dhanbad as shown in the Annexure,
in the industrial dispute between the management of State
Bank of India, and their workmen, received by the Central
Government on 7-8-2012 .

[No. L-12011/30/2009-1R (B-1)]
RAMESH SINGH, Desk Officer
ANNEXURE

BERORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-NO. 1, DHANBAD

In the matter of a reference U/s. 10(1)(d){(2A) of the
Industrial Disputes Act, 1947.

Reference No. 59 of 2009

Empiloyers in relation to the management of
State Bank of india, Region-I.

Parties:

and
Their workmen.
Present: Shri H.M. Singh,

Presiding Officer.
Appearances:
For the Employers ShriN. Prasad, Br. Manager

For the workman Shri N.N. Choudhary,

Authorised Reprosentative,
State: Bihar Industry: Bank.

Dated, the 29-6-2012.
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AWARD

By Order No. L-128j 1/30/2009-IR(B-1) dated
26-10-09 the Central Government in the Ministry of Labour
has, in exercise of the powers conferred by clause (d) of
sub-sectyion (1) and sub-section (2A) of section 10 of the
Industrial Disputes Act, 1947, referred the following dispute
for adjudication to this Tribunal:

“Whether the action of the management of State
Bank of India, Bhagalpur in depriving the functional
allowance to Sri Ratan Kumar Sah, Senior Assistant
and not allowing him to go on voluntary retirement
is legal and justified? if not, to what relief the
workman concerned is entitled?”

2.The case of the concerned workman is that he has
been illegally and arbitrarily deprived of by the incompetent
and unauthorised authorities of the bank from the
functional allowance of Rs. 1075 and Rs. 1800 and other
benefits payable thereon to the workman for the post of
Senior Assistant w.e.f. 15-5-2004 and onward on which he
has been appointed by the competent and legal authority,
the Assistant General Manager, Sri L.K.P. Singh of State
Bank of India, Region-1 vide order contained in the letter
No.GEN/165 dated 29-4-2004. The management has been
taking work of the Senior Asstt. from the workman from
15-5-2004 to 6-8-2004 at B/O Asarganj and from 6-8-2004
to 7-1-2006 at B/O Amarpur thereafter from 8-1-2006 and
onwards at B/o Asarganj continuously but the
management refused to make payment of functional
allowance Rs. 1075 with other benefits thereon from

15-4-2004 to 30-6-2005 and Rs. 1800 with other benefits

from 1-7-2005 and onward arbitraily, illegally and thus
victimised the workman. The workman is entitled to get
functional allowance mentioned above from 15-5-04 to
31-12-09 for the post of Senior Assistant and 20% interest
thereon besides Rs. 1,25000 as compensation for mental
torture and victimization and Rs. 25000 as litigation cost.
By suppressing and removing the application of the
workman from record by the management at branch level
and at Zonal office level the workman has been denied
voluntary retiremant on and from 31-1-07/31-3-07 causing
irreparable projudice amounting to victimization of the
workman for which the bank management is liable to pay
compensation of Rs. § lacs to the workman. The concerned
workman performed the job of the Senior Asstt. at B/o
Asarganj from 15-5-2004 to 6-8-2004. The branch manager
of B/o Asarganj paid functional allowances of Rs. 1075
and other allowances and benefits to the workman upto
6-8-2004. When he was transferred to Amarpur branch he
joined thereafter 6-8-2004. The Branch Manager
B/o Amarpur allotted duties of Senior Asstt. to the workman
from August, 2004 to 7-1-2006 which was performed by
him contionuously. When the workman made demand for
payment of functional allowance from the branch B/o
Amarpur, he refused to pay the same to the workman vide
his letter dated 18-5-2005 meanwhile the branch manager

of B/o Asarganj recovered on 1-9-04 the functional
allowance Rs. 1075 and other benefits thereon paid to the
workman from 15-5-04 to 6-8-04 for his appointment as
Senior Asstt. made by the General Manager, Region-I vide
his order dated 29-4-04 without any notice to the workman
causing projudice to the workman. It has been submitted
that since 15-5-2004 to 6-8-2004 the Branch Manager of
B/o Asarganj and thereafter the Branch Manager of B/o
Amarpur after 6-8-2004 to 7-1-2006 and thereafter from
8-1-2006 and upto now the Branch Manager of
B/o Asarganj took work of Senior Asstt. from the workman
but did not pay functional allowance to him at the rate
Rs. 1075 and other benefits thereon upto 30-6-30-6-05 and
thereafter enhanced functional allownance rate Rs. 1800
and other benefits from L-7-2008. Thus the management
of State Bank of India deprived the workman from functional
allowance and victimised the workman for which he is legally
and lawfully entitled to get by virtue of his irrevecable
appointment as Senior Asstt, on and from
15-5-04 vide order dated 29-4-04 by the competent Authority.

The concerned workiman submitted an application
for grant of voluntary retirement from service of S.B.L
under Exit Option Scheme to the Branch Manager, B/o
Asargamj on 6-10-2006 which was forwarded to Bhagalpur
and again he made application on 14-10-2006 opting for
retirement on and from 3 1-3-2007, but the same was rejected
by Bank. '

It has been submitted that the action of the
management in denying functionat allowance for the post
of Senior Asstt. to the workman from ! 5-5-2004 and onward
is not justified. It has also been submitted that the action
of the management in denying voluntary retirement to the
workman on 31-1-2007/31-3-2007 is also not justified.

Accordingly, it has been prayed before the Hon’ble
Tribunat to pass an award in favour of the workman.

3.The case of the management is that as per the
Bank s existing guidelines the employees who are promoted
from subordinate cadre to Record Keeper/Cashier has no
right either to claim for transfer as Clerk to the accounts
wing or for in cadre higher appointment either on officiating
or permanent basis or for out of promotion either on
officiating or permanent basis, Ratan Kumar Sah, who was
originally appointed in subordinate cadre and later on was
promoted as Cashier (non-matric) is not eligible to become
senior assistant position or even to be considered
therefore. It is fair to state on the part of the Bank that Sri
Sah was given the position of Senior Assistant by letter
dated 29-4-2004 and when the said mistake/error was
detected, the management of the Bank had tawfully
corrected the said mistake and also communicated the same
to Sri Sah by memo dated 18-5-2005. The Bank has never
taken the work of Senior Assistant from Sri Ratan Kumar
Sah during his stay at Amarpur Branch he himself admitted
that he an Asstt. but not Senior Asstt. when he was deputed
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- for training to Staff ’I‘raining Center, Patna, Sri Sah was
paid the allowance for the months June and July, 2004 and
later on withdrawal of the same when the error/mistake
was corrected. Sri Ratan Kumar Sah submitted an
application dated 14-12-2007 seeking release from Bank
on 31-7-2007 and the said application was forwarded to
the competent authority, which in turn turned down for
the reason that Sri Sah could not got his unauthorised
over drawn leave of 3§ months and 3 days condoned {on
less of pay) upto the date of his application under Exit
Option Scheme. Further, he never submited any cogent
and sufficient reason for his unauthorised leave and also
failed to take any step to get it condoned. Thus, he was
net entitled to get any benefit from the said Exit Option
Scheme. It has also been submitted that the concerned
workman joined the service of the Bank in the subordinate
cadre and does not possess the educational qualification
of matric as such he was entitled only to be promoted to
the post of cashier and the employee so promoted shall
not have any right to claim for the post of Senior Assistant.
He was not entitled to become Senior Assistant. Any
equivalent degree was not acceptable.

4. Both the parties have filed their respective
rejoinders admitting and denying the contents of some of
the paragraphs of each other’s written statement.

5. The management produced MW-1, Sukumar
Ghosh, and proved documents as Exts. M-1 to M-3.

The concerned workman produced himselfas WW-
1 and proved documents as Exts. W-1 to W-12.

6. Main argument adviced as behalf of the concerned
workman is that he was seeking voluntary retirement from
bank service, but at the time of argument this point has
not been pressed, so his claim for voluntary retirement
was waived. Regarding functional allowance it has been
argued that he was appointed with the Bank as messenger
at Bhagalpur City Branch and posted as cashior on
6-2-1988, as per Ext. W-1, Thereafter he was transferred to
Lakhisarai branch on 4-10-1988, as per Ext. W-2. Then he
was transferred to Asarganj as Cashier vide order dated
31-8-1996, as per Exts. W-3 and W-3(a). The concermned
workman performed the duties of cashier at Barari,
Lakhisarai and Asarganj till 14-5-2004 respectively and
not the job of record keeper. He was paid salary for the job
of cashier as per Exts. W-4 and W-5. He was appointed by
the Assitt. General Manager, Zonal Office, Bhagalpur. vide
Ext. W-6 which proves that he was offered the post of the
Senior Assistant w.e.f. 15-5-2004 and the concerned
workman accepted the same. The concerned workman
was transferred to Amarpur Branch as Semor Assistant,
as per Ext. W-4, He was illegally denied the functional
allowance to the concerned workman for the post of Senior
Assistant w.e.f. 15-5-2004 by the Branch Manager,
Amarpur Branch and the management refused to make
pdyment of functional allowance Rs. 1075 with other
benetits thereon from 15-5-2004 io 30-6-2005 and Rs. 1800
with other benefits thereon from 1-7-2005 and onward. He

is entitled to get functional allowance from 15-5-2004 to
31-12-2009 for the post of Senior Assitt. and 20 % interest
thereon besides Rs. 1,25,000 as compensation for the
mental torture and Rs. 25,000 as litigation cost.

7. In this respect management’s witness MW-1,
Sukumar Ghosh, stated in his cross-examination at page 2
that there is no mention of record keeper-cum-cashier, In
salary chart Ext. W-5 record keeper word is not mentioned.
In Ext. W-7 nor record keeper is mentioned. The A.G. M. is
competent to give promeotion to an employee.

8. The management representative argued that he
has been wrongly promoted as Senior Assistant vide letter
dated 29-4-2004 and when the said mistake was detected,
the management of the Bank had ¢orrected the said mistake.
Withdrawal or correction of mistake is within the legal
right of the bank.

As per Ext. W-1 the management representative
argued that on 12-8-2005 the concerned workman has been
found not eligible to became Senior Assistant and as such
the letter earlier given to him may be treated as withdrawn
regarding career progression staff award/subordinate.
This letter has been written by A.GM., Zonal Office,
Region-1, but in this respect no notice has been given to
the concerned workman by the management.

9. Considering the above facts and circumstances [
came 1o the conclusion that the action of the management
of State Bank of India, Bhagalpur in depriving the
functional allowance to Sri Ratan Kumar Sah, Senior
Assistant, is not legal and justified. Accordingly, 1 hold
that the concerned workman is entitled to get functional
allowance from 15-5-2004 @ Rs. 1075 per month from the
date of his appointment and Rs. 1800 per month with other
benefits from 1-7-2005 till his superannuation. The
management is directed to implement the award within 30
days from the date of publication of the award in the
Gazette of India.

This is my Award.

H. M. SINGH, Presiding Officer

4 feeett, 14 30T, 2012
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New Deihi. the 14th August, 2012

5. 0. 2824.—-In pursuance of Section 17 of the
Industrial Disputes Act. 1947 (14 of 1947), the Central
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Government hereby publishes the Award (Ref.29/2008) of

the Cent. Govt.Indus. Tribunal-cum-Labour Court

Bhubaneswar as shown in the Annexure, in the industrial

dispute between the management of State Bank of India,

and their workmen, received by the Central Government
on 14-8-2012.

[No. L-12012/16/2008-1R (B-1)]

RAMESH SINGH, Desk Officer

ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT
BHUBANESWAR

Present: Shri), Srivastava,
Presiding Officer, C.G LT.-cum-Labour
Court, Bhubaneswar.

INDUSTRIAL DISPUTE CASE NO. 29/2008
Date of Passing Award - 6th August, 2012

Between: 1. The Asst. General Manager,
State Bank of India,
Bhubaneswar Main Branch,
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AWARD

The Government of India in the Ministry of Labour
has referred the present dispute existing between the
employers in relation to the Management of State Bank of
India and their workman under clause (d) of sub-section (1)
and sub-section (2A) of Section 10 of the Industrial
Disputes Act, 1947 vide Letter No. L-120 12/16/2008 - IR (B-
1), dated 2-6-2008 to this Tribunal for adjudication to the
following effect :

“Whether the action of the management of State
Bank of India, in relation to their Main Branch,
Bhubaneswar in terminating the services of Sri
Sukanta Kumar Sutar w.e.f. 30-9-2004 is legal and
justified? To what relief is the workman concerned
entitled"?
The 2nd Party-Workman has fled his statement of
¢laim alleging that he had joined his services as a

Messenger in July, 1988 after succeeding in interview. He
was assured to get permanent appointment order afier one
year or on: completion of 240 days’ work in a calendar year,
but despite completion of several years of continuous
satisfactory service and putting in more than 240 days’
work in each year he was not regularized, instead terminated
and refused employment from 30-9-2004 by the I st Party-
Management without any written communication or
payment of compensation. The 1st Party-Management in
refusing employment to him violated all principles of naturat
justice and mandatory provisions of Section 25-F of the
industrial Disputes Act, 1947, He therefore brought the
matter into the notice of the C.GM. and C.D.O.of the State
Bank of India, L.H.O., Bhubaneswar. But on hearing nothing,
he raised an industrial dispute before the Regional Labour
Commissioner (Central) vide his letter dated 2-3-2005.
Conciliation proceedings were started, but they failed and
thereupon a failure report was submitted to the Government
and the Government made the present reference. He is thus
entitled to get full back wages and reinstatement with
continuity of service with effect from 30.9-2004.

3. The 1st Party-Management in its reply through
written statement has stated that the present dispute is
misleading and misconceived in as much as the 2nd Party-
workman had already raised a similar dispute along with
124 other workers through the State Bank of India
Temporary 4th Grade Employees Union before the
Assistant Labour Commissioner (Central), Bhubaneswar
challenging their alleged termination of service by the 1st
Party-Management, In the said dispute the failure report
was sent by the Asst. Labour Commissioner (Central),
Bhubaneswar to the Ministry of Labour who in tum referred
the matter to this Tribunal for adjudication and the same is
pending before this Tribunal being 1.D. Case No. 7/2007.
The name of the 2nd Party-workman is appearing at S1, No.
64 in Annexure-A to the said reference. Thus, raising a
common dispute for same cause of action and again raising
individual dispute for same relief is nothing but an abuse
of the process of law and amounts to multiplicity of
litigation. The Asst. Labour Commissioner {Central) while
conciliating the individual disputes disregarded the
direction of the Deputy Chief Labour Commissioner
(Central) not to take any further action on the separate
disputes raised by the same workers for the same czuse of
action. The allegation of the 2nd Party-workman that he
had joined the Bank in July, 1988 and he was discontinued
from service on 30-9-2004 is not correct. It is also not correct
that he was signing bogus voucher. He was engaged
intermittently on temporary/daily wage basis due to
exigencies of work. It is further denied that he was
performing his duties with all sincerity and honesty and to
the best of satisfaction of the Authority. The 2nd Party-
workman has neither completed several years of continuous
service in the Bank nor he has completed 240 days of
continuous setvice in any calendar year preceding the date
of his alleged termination. In order to give an opportunity
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for permanent absotption to the ex-temporary employees/
daily wagers in the Bank in view of the various settlements
antered into between the All India State Bank of India Staff
Federation and the Management of the State Bank of India
a1l eligible persons including the 2nd party-warkman were
called for interview in the year 1993. As he did not succeed
in the interview, he could not be appointed in the Bank.
The Union or the 2nd Party-workman has never challenged
the implementation of the settlement which has now gained
finality. It is further submitted that some of the wait-listed
candidates, who could not be absorbed in the Bank's service
due to expiry of the panel on 31st March, 1997 filed Writ
Petitions before the Hon’ble High Court of Orissa. But the
Hon'ble High Court of Orissa by a common crder dated
15-5-1998 passed in O.J.C. No. 2787/1 997dismissed a batch
of Writ Petitions and upheld the action of the Management
of the Bank. This order of the Hon'ble High Court was also
upheld by the Hon’ble Supreme Court of India in 3.L.P. No.
CC -3082/1999. Hence the above matter has attained finality
and cannot be re-agitated. Since the services of Sri Sutar
were discontinued much earlier to 30-9-2004 i.e. in May,
1990 his claim has become stale by raising the dispute after
15 years. It is a settled principle of law that delay destroys
the right to remedy. Thus the present dispute is liable 1o be
rejected on the above grounds.

4. On the pleadings of the parties following issues
were framed:—

ISSUES

1. Whether the present reference of the individual .

workman during the pendency of the 1. D. Case No.

7/2007 before this Tribunal on the same issue is legal

and justified?

2. Whether the workman has worked for more than

240 days as required under Section 25-F of the

Industrial Disputes Act?

3. Whether the action of the Management of State

Bank of India, Main Branch, Bhubaneswar in

terminating the services of Shri Sukanta Kumar Sutar,

w.e.£30-9-2004 is, fair, legal and justified?

4. To what relief is the workman concerned entitled?

5. The 2nd Party-workman despij giving sufficient
opportunity did not produce any evidence either oral or
documentary in support of his claim and willingly kept
himself out of the proceedings at the stage of evidence by
absenting himself or his Union representative.

6. The st Party-Management haz adduced the oral
evidence of Shri Abhay Kumar Das as M. W.-1 and filed
documents marked as Ext.-A to Exr-J in refutation of the
¢claim of the 2nd Party-workman.

FINDINGS
ISSUENQ.1

7. A specific plea has been raised by the Ist Party-
Management that a group of 125 employees including the
2nd Patty-workman had already raised a similar dispute in

LD. Case No. 7/2007 before this Tribunal for the same relief
which is pending for adjudication, The dispute as referred
to in L.D. Case No. 7/2007 is given below for comparison
with the dispute in the present case—

Whether the action of the Management of State Bank
of India, Orissa Circle, Bhubaneswar in not
considering the case of 125 workmen whose details
are in Annexure-A for re-employment as per Section
25(H) of Industrial Disputes Act, 1947 is legal and
justified? If not, what relief the workmen are entitled
to?

8. The name of the 2nd party-workman appears at S1.
No. 64 in Annexure-A to the above reference. In both the
cases the matter of disengagement or so called
retrenchment is involved to be considered in one or the
other way and the relief claimed is with regard to re-
employment. But cialienge has been made more specifically
against the termination of service of the 2nd Party-workman
in the present case while in 1.D. Case No.7 /2007 prayer has
been made with regard to consideration of the case of 125
workmen for re-employment as per Section 25-H of the
Industrial Disputes Act, 1947. In fact, in the latter case the
workmen have submitted or virtually surrendered to their
cessation, of employment or alleged termination, whereas
in the present case they have challenged their termination

-on facts and law. Virtually in the present case validity and

legality of the allcged termination has to be tested at the
alter of facts and legal propositions. Therefore it cannot be
said that the issues involved in both the cases are same,
This case can proceed despite pendency of 1.D. Case No.
7/2007 and the present reference by the individual workman
pending for adjudication is maintainable being legat and
justified. This issue is therefore decided in the affirmative
and against the st Party-Management.

ISSUE NO.2

9. The onus to prove that the 2nd Party-workman
has completed one year or 240 days of contintous service
during a pericd of 12 catendar menths preceding the date

" of his alleged termination or disengagememnt from service

lies on him, but the 2nd Party-worknian has not adduced
any evidence either oral or documentary in support of his
contention. He has only alleged in his statement of claim
that he had joined the service in July, 1988 and worked till
30-9.2004 on temporary/casual/daily wage basis, but he
has not filed any certificate or reliable document showing
the break-up of year-wise service rendered by him under
the 1 st Party-Management during the above period. The
I st Party-Management, on the other hand, has alleged that
the 2nd Party-workman was engaged intermittently on
temporary/daily wage basis due to exigencies of work and
he had never completed 240 days continuous service ina
calendar year. M.W.-1 Shri Abhaya Kumar Das in his
statement before the Court has stated that “the disputant
was working intermittently for few days in our Branch on
daily wage basis in exigencies ... He had not completed
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240 days of continuous and uninterrupted service
preceding the alleged date of the termination”. He has
denied the allegation that the workman was discontinued
from service with effect from 30-9-2004, but has stated that
“In fact the workman left working in the Branch since May,
1990”: The 2nd Party-workman has to- disprove the
evidence led by the 1st Party-Management, but he has not
come before the Court to give evidence. A temporary or
daily wage worker has no right to claim reinstatement and
particularly when such an employee had not worked for
240 days continuously during a period of 12 calendar
months preceding the date of his so-called termination.
Thus he is not entitled to get benefit of Section 25-F of the
Industrial Disputes Act, 1947. This issue is hereby decided
against the 2nd Party-workman for failing to prove that he
had worked for 240 days continuously during a period of

12 calendar months preceding the date of his disengagement

or alleged termination from service.
ISSUENO.3

10. Since the 2nd Party-workman could not prove
that he had rendered 240 days continuous service under
the 1st Party-Management during a period of 12 calendar
months preceding the date of his disengagement or alleged
termination, he is not entitled for re-employment even in
case of his alleged illegal and arbitrary termination.
Moreover, he was a temporary/casual/daily wage
employee. His services can be terminated at any time
without assigning any cause by the 1st Party-Management.
He has no legal right to be retained in service for the
extended period, if he was appointed for a certain period or
when no time is specified. The 2nd Party-workman has not
filed any letter of appointment or proof of having rendered
service under the 1st Party-Management for a specified
period against a regular post. The 1st Party-Management
has further alieged that in time of exigencies only the 2nd
Party-workman was employed. It means that with the end
of exigencies his job also came to an end. In view of the
matter the action of the management of State Bank of India,
Bhubaneswar Main Branch in terminating the services of
Sri Sukanta Kumar Sutar with effect from the alleged date
of his termination is fair, legal and justified. This issue is
accordingly decided in the affirmative and against the 2nd
Party-workman,

ISSUENO.4

11. Tn view of the findings recorded above under
Issue Nos. 2 and 3, the 2nd Party-workman is not entitled
to any relief whatsoever claimed.

12. Reference is answered accordingly.
JITENDRA SRIVASTAVA, Presiding Officer
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New Delhi, the 16th August, 2012

$.0. 2825.—-In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 310/97)
of the Central Government Industrial Tribunal-cum-Labour
Court, Jabalpur as shown in the Annexure, in the Industrial
Dispute between the employers in relation to the
management of SECL and their workman, which was
received by the Central Government on 16-8-2012.

[No. L-22012/46897-IR (C-1)] *

B. M. PATNAIK, Section Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
JABALPUR

No. CGIT/LC/R/310/97
PRESIDING OFFICER : SHRIMOHD. SHAKIR HASAN

Secretary,
M.P.Koyla Mazdoor Sabha (HMS),

Bhadra Branch, Qr.No.D/95,
Mines Colony, Jamuna,
Post Jamuna colliery,

Distt. Shahdol (MP) ...Workman
Versus
Sub Area Manager,
Bhadra Sub Area of SECL,
Post Bhadra,
Distt. Shahdol (MP) ...Management
AWARD

Passed on this 27th day of July, 201 2

I. The Government of India, Ministry of Labour
vide its Notification No. L.-22012/468/97-IR(C-1I) dated
12-11-97 has referred the following dispute for adjudication
by this tribunal :—

“Whether the action of the Sub Area Manager,
Bhadra Sub Area of SECL, Jamuna Kotma Areas in
taking clerical work from Shri B. K. Mitra S/o Shri
B.K. Mitra who was initially appointed as General
Mazdoor Cat-1 and after a lapse of more than three
years time forcing him to perform manual work of
lamp cleaning mazdoor category is legal and
justified? If not, to what relief is the workman
entitled ?”
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2. The case of the Union/workman in short is that
the workman Shri B.K.Mitra was appointed as General
Mazdoor Category-I on 25-12-1990 in the Kotma West
Colliery. SECL. He was promoted in Timber Helper Cat-I1
from 1-1-1992 and was transferred on 28-11-92 in the Harrad
Incline in SECL where he was given the work of clerk
Grade-111 in Magazine and Pit Store. He had requisite
qualification for the post of clerk but the management had
not regularized the services of the workman in clerical
Grade whereas similarly situated persons had been
regularized on the post of clerk. The workman gave several
representations to the management but they did not
consider his representations. It is submitted that the
workman be regularized on the post of clerk.

3. The management appeared and filed Written
Sratement. The case of the management, interalia, is that
the workman was initially appointed as General Mazdoor
Cat-1 on 25-12-90 and posted at Kotma West Colliery. He
was promoted to the post of Timber Helper Cat-Il on
1-1-92 and was transferred to Harrad Incline of Bharda
sub Area from 28-11-92. He was posted in Store/Magazine
department as General Mazdoor. He never worked as a
clerk nor wages of clerk was paid. While he was posted in
Magazine deptt., he was given the job of magazine
Mazdoor Cat-Il/Lamp cleaning mazdoor. Both, posts are
gqual. There is a cadre scheme for considering to the post
of clerk and there is mode of selection ta the post of clerk.
The claim of the workman is illegal and contrary to the
gadre scheme. It is submitted that the workman is not
antitled to be regularized in the post of clerk.

4. On the basis of the pleadings of the parties, the
follwing issues are settled for adjudication—

. Whether the action of the management by
forcing the workman to perform manual work of
lamp cleaning mazdoor category afier taking work
of clerk for three years is legal and justified?

I. To what relief the workman is entitled?
§. Issue No. 1

It is evident fromithe pleadings of the parties that
the following facts are admitted in the case.

1. The workman Shri B.K.Mitra was appointed as a
General Mazdoor, Cat-1 on 25-12-1990 in Kotma
West Colliery of SECL.

II. He was promoted to the post of Timber Helper Cat-
llon1-i-1942,

1ll. He was transferred to Harrad Incline in SECL on
28-11-1992.

IV. He was posted in Store/Magazine deptt.

6. Now the important question is as to whether the
workman was transferred to work in Clerk Grade-lIl in
Magazine and Store dept. as has been claimed. According

to the Union/workman, he was transferred in the Harrad
Incline where he was given the work of Clerk Grade-11l in
Magazine and Store Section. Whereas the management
has contended that he had never worked as a clerk. While
he was posted in Magazine depit,, he was given the job of
Magazine Mazdoor Cat-I[/Lamp cleaning Mazdoor.

7. Now the evidence is to be examined in order to
determine the point for consideration. The workman Shri
B.K. Mitra is examined in the case. Initially he has
supported his case. In cross-examination he has stated
that he was appointed as General Mazdoor Cat-1. His
designation on the surface was of lamp cleaning mazdoor.
He has stated that there is Store Mazdoor in the store section
and is designated as Store Mazdoor Cat-Il. He was never
selected or promoted on the post of clerk. He has further
stated that he got order of Head of the department for working
as clerk in the year 1993. The said order is not filed inthe case
which is a very important piece of evidence to prove that the
workman was working in the Magazine and Store Section on
the post of clerk. When there is a claim of existence of a
documentary evidence on the fact-in-issue and the same is in
possession of the workman, the non-production the same in
Court falsify his claim. His evidence cannot be relied in
absence of the said documentary evidence. Thus his evidence
shows that he had a false claim that he worked as a clerk in
the Magazine and Store Depit.

8. Onthe other hand, the management has examined
two witnesses. The management witness Shri C. Kerketta
is working as Dy.Personnel Manager in Bhadra Sub Area.
He has stated that he was posted in Jamuna Kotma Area
in the year 2005. He cannot say that what work the workman
was doing in the year 1992. This shows that this withess
is not competent to say that as to whether the workman
was working as a clerk in Magazine and Store deptt. in
the year 1992 and onwards. Another management witness
Shri GT.Kurup was working as Personnel Officer at Jamuna
Kotma Area from Feb, 1994 to June, 2000. He has supported
the case of the management. He has denied that any order
was given to the workman to work as a clerk. He has
specifically stated at para-13 that the workman had never
worked as clerk Gr.III. There is nothing to disbelieve the
evidence of this witness. He was cross-examined at length
and he stood the test of cross-examination. His evidence
clearly shows that he had never worked as a clerk in the
Magazine and Store deptt. as has been claimed by the
Union/workman. This witness has further stated in para-
14 that Shri Mitra was working as Store Mazdoor and
thereafter he was lamp cleaning mazdoor. This fact clearly
shows that the workman was not forced to do manual
work of lamp cleaning mazdoor, rather he was placed in
the said cadre after surface duty on transfer from Kotma
colliery to Harrad Incline. Thus the evidence of the
management shows that the action of the management is
legal and justified. This issue is decided against the
workman and in favour of the management.
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9. IsweNe. I

On the basis of the discussion made above, it is
clear that the workman is not entitled to any relief. The
reference is, accordingly, answered.

10. In the result, the award is passed without any
order to costs.

MOHD. SHAKIR HASAN, Presiding Officer
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New Delhi, the 16th August, 2012

S.0. 2826.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Centrai
Government hereby publishes the Award (Ref. No. 100/01)
of the Central Government Industrial Tribunal-cum-Labour
Court, Jabalpur as shown in the Annexure, in the Industrial
Dispute between the employers in relation to the
management of CGWB and their workman, which was
received by the Central Government on 16-8-2012.

[No. L42012/10/2000-IR (C-IN)]
B. M. PATNAIK, Section Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
JABALPUR

No. CGIT/LC/R/10001

PRESIDING OFFICER : SHRIMOHD. SHAKIR HASAN -

Shri P. 8. Rao,
C/o Shri P.R.S. Swamy,
Typell, 10943,
WRS Colony,

Raipur (MP) ... Workman

Versus

The Regional Director,

Central Ground Water Board,
Ministry of Water Resources,
North Central Chhattisgarh Region,
R-16, Anupam Nagar,

Raipur (MP) ..Management

s % Ty ;. fawats, 2012/ 17, 1934 6911

AWARD
Passed on this 25th day of July, 2012

‘1. The Government of India, Ministry of Labour
vide its Notification No.L-42012/10/2000-IR(C-IT) dated
30-5-2001 has referred the following dispute for
adjudication by this tribunal:-

“Whether the termination of service of Shri P. 8.

Rao ex-empleyes of Central Ground Water Board,

Raipur by the management of Contral Ground Water

Board under Ministry of Water Resources verbelly

w.e.f 1-8-1995 is logal and justilled? If not, to what

relief be is entitied 07"

2. The case of the: weskman, in short is that he was
employed as cantingaet empleyes an 22-3-1992 in Central
Ground Watar Raaed ( in shast CGWE), 2t Raipur Unit
Office and was deing werk of maiataining dispatch
register, typing work and edhar jebs entrusted by the
superiors. He werked continnously till 31-7-95 when he
was abruptly verbally terosinsted o 1-8-1995 without
giving any setice or retsenchenesd campensation under
the provision of Section 25-F of the lndustrial Dispute
Act, 1947( imshact the Act, 1947), Other casual/contingent
labourers wese reguiarined and ware granted temporary
status w.e.f. 191993 vide \ettar duind 22-1-1998. He gave

23-11-1998 aad 20-5- 1999 10 Raipur ag -
well as Faridabad office. He received reply that his
services as comtingenitcesnal washer was discontinued
on 5-8-199% as such his case is nat it fartemporary status
as well as for reguier sppoiatemsent. He is having
unemployment and suuggliag for iivelideod: Old parents
are dependent en hisx. On the sheve grounds, it is
submitted that the action of the Manegement is not
justified and the weskmsan be reimstated with full back
wages.

3. The menagemant appessed and filed Written
Statement by way of sffidevit on 13-3-2082. The case of
the managesaent, istecalia, is that the alinged workman was
engaged verbally as a contingent workman w.e.f.
24-3-1992 instead of 22-3-1992 and worked till 31-7-1995
intermittently. He had never completed 240 days in a
calendar year as per bills/vouchers of the workman. Since
the engagement was purely on daily wages/need basis,
the question of termination from service or serving any
notice or payment of compensation doesnot arise. The
provision of Section 25-F of the Act, 1947 is not attracted.
The workman has not shown any documentary evidence
that the CG WB is an industry. However the muin activities
of the CGWB are Survey and exploration by drilling of the
ground water resources of the country which is a scientific
department and therefore CGWB is not ap Iadustry os
defined in the Act, 1947, It is submitted that reference be
accordingly dismissed.

4. On the basis of the pleadings of the parties, the
following issues are framed for adjudication-
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1. Whether the termination of service of Shri P.S.
Rao by the management w.e.f. 1-8-1995 is legal and
justified?

I1. To what relief the workman is entitled?
&, IssueNo. I

In order to prove the case, the workman has adduced
evidence in the case. The workman Shri P.S. Rao has
supported his case in the evidence. He has stated that by
typing mistake the date of appointment was wrongly
mentioned as 22-3-1992 whereas the date of appointment
as contingent worker was 24-3-92. This is also admitted
by the management in his pleading. He has further stated
that he worked till 31-7-95 intermittently. This fact is also
admitted by the management in his pleading. He has further
stated that the service was terminated without any notice
or one month pay in lieu of notice and also not paid
retrenchment compensation as required under Section
25-F of the Act, 1947. This fact is also admitted in the
pleading by the management that no notice was issued or
pay in lieu of notice or retrenchment compensation was
paid as required under Section 25-F of the Act, 1947
because he never worked 240 days in a calendar year and
the CGWB is not an Industry as such the Act, 1947 is not
applicable. Thus the oral evidence clearly shows that most
of the facts are admitted by the management.

6. Now the important question is as to whether the
workman shall be deemed to be in continuous service for
a period of one year during a period of twelve caiendar
months preceding the date with reference to which
cslculation is to be made under the provision of Section
23 B of the Act, 1947. To prove this fact, the workman has
relied the statement filed by the management and is
admitted by the workman which is marked as Exhibit M/1.
In this statement the management has given the days of
work done by the workman on monthwise. The statement
shows that from August, 1994 to July, 1995, when the
workman was terminated in twelve calendar months, the
workman had worked 288 days. This itself shows that he
worked more than 240 days in twelve calendar months
preceding the date with termination to count one year
continuous service under the provision of Section 25 (B)2)
of the Act, 1947, Thus it is clear that his service was in
continuous service for one year and he was not admittedly

_given notice nor pay in lieu of notice nor paid any
retrenchment compensation as required under section
25-F of the Act, 1947 and therefore the termination is not
justified in view of the above provision.

7. Another point raised by the management in his
pleading is that the CGWB does not come under the
purview of the Act, 1947 and the above sections of the
Act, 1947 are not attracted in the case. It is stated that the
CGWB is not an Industry. The workman has stated in his
evidence that this plea is not raised at the priliminary stage
that the Act, 1947 is not applicable. However the workman

has filed an order dated 20-9-1999 of 0A No0.491/99 Vinod
Kumar Sahu Vrs. Ministry of Water Resources and others
passed by the Central Administrative Tribunal, Jabalpur
wherein it was considered on the point of jurisdiction of
the said Administrative Tribunal and it was held that the
said Tribunal has no jurisdiction to entertain such matters
as they came under the purview of the Industrial Dispute
Act, 1947, Thus it is clear that this Tribunal has jurisdiction
and there is a clear violation of the Act, 1947 in terminating
the services of the workman and it was raised by the
management earlier and it was decided that it comes under
the definition of Industry.

8. The management has filed affidavit of the evidence
of a witness but the said witness did not turn up for
cross-examination. As such the verocity of witness is not
tested by the workman and therefore the evidence of this
witness is of no use to the management. His evidence is
not fit to be considered in the case. Thus as discussed
above, it is evident that there is a violation of the provision
ofthe Act, 1947 in terminating the service of the workman
by the management. This issue is decided in favour of the
workman and against the management.

9. Issue No, I1

According to the workman, he is facing
unemployment and is struggling for livelihood and his
old aped parents are alseo depending on him. The
management has neither denied this fact nor there is
pleading that the workman is in a gainful employment,
Thus it is clear that the workman is not in a gainful
employment. It is evident that the management was not
justified in terminating the services of the workman w.e.f.
1-8-1995. Therefore the management is directed to reinstate
the workman with full back wages. The reference is,
accordingly, answered,

10. In the result, the award is passed without any
order to costs.

MOHD. SHAKIR HASAN, Presiding Officer
T fEott, 16 3T, 2012

T3, 2827 i faag swfufrm, 1947 (1947
FT 14) Fi U 17 & AFEO |, S WER TE.H
F YEUAT & Hag e @i e el @ e,
sey § fifde sdeife fra ¥ 3=t w@r sikdfie
Ffusm, TR & AR (H3Y WEw 37/2001) F) ywivE
w2, Tt F= TR F 16-8-2012 H WG T3 o1 |

(€. TH-22012/391/1996- 3% 3R (G- 11) ]
. W, S, I AYHRT

New Delhi, the 16th August, 2012 *

§.0. 2827.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
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Govemment heroby publishes the Award (Ref. No. 37/
2001) of the Central Government Industrial Tribunal-cum-
Labour Court, Nagpur as shown in the Annexure, in the
Industrial Dispute between the employers in relation to
the management of FCI and their workman, which was
received by the Central Government on 16-3-2012.

[No. L-22012/391/1996-IR (C-ID)

B. M. PATNAIK, Section Officer

ANNEXURE

CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL,NAGPUR
No. CGIT/NGP/37/2001
DIARY
In the interest adjudice, I think at perfomed to give a
last chance to the petitioner to cross-examine the witness
for the management. Hence Latter 3-8-2012 for the cross-
examination or the witness for the management as a last
chance. :

Sd.

Representatives for both the parties are present.
Representatives' for both the parties file separate
applications to close the casc in view of the amicable.
settlement entered into by the parties. Copy of the
respective application has been served on each other.
Heard, it is found from the applications that the
management has agreed to pay the amount deducted from
the salary of the workmen towards. conveyance allowance.
Hence, the applications are allowed. Put up later on for
orders. .

Presiding Officer
Pariy No. 1
The District Manager,
Food Cotporation of India,
Ajni, Nagpur.
V/is
Party No.2

The FCL Employees
Association, C/o. FC1 Ajni,
Nagpur.
AWARD
(Dauted: 3rd August, 2012)

In exercise of the powers conferred by clause (d) of
sub-section (1) and sub~section. 2(A) of section 10 of
Industrial Disputes Act, 1947 ( 14 of 1947) ("the Act" in
short), the Central Government had referred the industrial
dispute between the employers, in relation to the
management of FCI and their union, for adjudication as

per letter No.L-22012/391/96-IR (C-II) dated 30-09-1997 to
CGIT-cum-Labour Court, Jabalpur for adjudication with
the following schedule:- -

“Whether, the action of the management of FCI,
Nagpur in reducing, the amount of Conveyance
Allowance payable to employees owning Moped w.e.f.
July 1995 and in proposing to recover the excess payment
of Conveyance Allowance made to such employees, is
legal and justified? if not, to what reliefs are the workman
entitled?”

Subsequently, the case was transferred to this
Tribunal for adjudication in accordance with law.

2. On receipt of the reference, parties were noticed
to file their respective statement of claim and written

‘statement, in response to which, the union, “F.C.L

Employees Association™, (“the union” in short) filed the
statement of claim, on behalf of the workmen (*‘the
workmen” in short) stating that from the month of July
1995, the District Manager, FCI, Nagpur reduced the
reimbursement of conveyance allowance having moped
and such action was in violation of the law as before
deduction of the conveyance allowance, the management
did not issue any notice under section 9 A of the Act and
as such, the workmen are entitled to payment of
conveyance allowance as usual.

3. The management of FCI, (“party no. 1" in short)
filed the written statement pleading inter-alia that payment
of conveyance allowance was regulated as per circular
dated 12-03-1991 issued by the Senior Regional Manager,
FCI, Mumbai as well as in accordance with Head quarters'
circular no, 15 of 1989 and the Senior Regional Manager,
obtained classifications of two wheelers from the
respective manufacturers and basing on such information
issued circular dated 03-04-1995 and the District Manager,
FCI, Nagpur obtained declarations from the employees in
the prescribed format in respect of two wheelers owned
and maintained by the workman and regulated the payment
of reimbursement of conveyance allowance and as such,
the workmen are not entitled to any relief.

4. During the pendency of reference i.e. 03-08-2012
the representatives of both the parties filed separate
applications to close the case on the ground that the
dispute has already amicably settled. As, there exists no
industrial dispute between the parties, it is necessary to
pass a “no dispute” award. Hence, it is ordered:-

ORDER

The reference may be treated as *no dispute”award.
The applications filed by the parties dated 03-08-2012 are
made part of the award.

J. P. CHAND, Presiding Officer



6914 THE GAZETTE OF INDIA : SEPTEMBER 8,2012/BHADRA 17,1934

[Parr 11—Sec. 3(i)]

BEFORE THE PRESIDING OFFICER, CENTRAL
GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-
'LABOUR COURT,NAGPUR.

REFERENCENUMBER
CASE NO. CGIT/NGP/3712001
APPLICANT

SECRETARY,
FCIEA (NOW BKNK SANGH), NAGPUR

NONAPPLICANT

DISTRICT MANAGER (NOW AREAMANAGER),
F.C.1. DISTRICT OFFICE, AJNI, NAGPUR-440015

SUBJECT :- Application for Clousure of the Case
The Applicant most respectfully submits as follows :-

1. That the said Case is fixed on 3-8-2012 for
cross examination of the representative of the
Management.

2. That the Applicant humbly submit that an amicable
settlement has been derived with the Management
in this case.

3. Accordingly the Applicant Union plead not to
contest further and withdraw the case.

Prayer

It is, therefore, most respectfully prayed that this
Hon'ble Court may be pleased to close the Case.

Place Nagpur
Date: 03-08-2012
APPLICANT/SECRETARY
FCIEA (NOW BKNK SANGH)
NAGPUR

BEFORE THE PRESIDING OFFICER, CENTRAL
GOVERNMENT INDUSTRIAL TRIBUNAL.-CUM-
LABOUR COURT,NAGPUR

REFERENCENUMBER
CASE NO. CGIT/NGP/37/2001
APPLICANT

SECRETARY, FCIEA(NOW BKNK SANGH),
NAGPUR

NON APPLICANT

DISTRICT MANAGER (NOW AREAMANAGER],
RC.I. DISTRICT OFFICE,
AJNL NAGPUR-440015

SUBJECT :- Application for Clousure of the Case

The Non Applicant most respectfully submits as
follows:-

1.That the said Case is fixed on 3-8-2012 for cross
examination of the Representative of the
Management.

2. That the Applicant i.e. Secretary of Union,
having satisfiled with the Amicable settlement, has
been agreed to withdraw from the case.

3. That the applicant/ Secretary of the Union vide
his application dated 03-08-2012 requested this
Hon'ble Court to close the case.

Prayer

It is, therefore, most respectfully prayed that this
Hon'ble Court may be pleased to close the Case as
requested by the Applicant Union.

Place Nagpur
Date: 03-08-2012
NONAPPLICANT
District Manager (Now Area Manager)
FCL,DO,NAGPUR.
A. K. Paswan

Area Manager
F.C.I., Dist. Office
Ajni, Nagpur-15

w2 faeell, 16 9T, 2012

AW, 2828, it faar afufEm, 1947 (1947
F 14) T U 17 & FE0 |, B0 w@ER Wi HE
B AT ® Hag Al AR 3T FUER & 9,
sy o fiffw oieifie faam o f309 W dafs
SfUFTOY H AT e & TEe (65 §E 200097 )
= JHIeE FE 2, S DI TERFH 16-8-2012 F T
T3 o

[ €. T§1-22012/250/96-31 3R (- 11) ]
. W, vEs, sgum Afus

New Delhi, the 16th August, 2012

8.0. 2828.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 200/97)
of the Central Government Industrial Tribunal-cum-Labour
Court, Jabalpur as shown in the Annexure, in the Industrial
Dispute between the employers in relation to the
management of SECL and their workman, which was
received by the Central Government on §6-8-2012,

[No. L-22012/250/96-1R (C-11)]
B. M. PATNAIK, Section Officer
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ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
. INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
JABALPFUR :

No. CGIT/LC/R/200/97
PRESIDING OFFICER : SHRIMOHD.SHAKIR HASAN

General Secretary,
Rashtriya Colliery workers Federation(INTUC),
Post Nowrozabad,

Distt. Shahdol (MP) . . . Workman
Versus
General Manager,
Johilla Area of SECL, _
Post Nowrozabad Colliery,
Distt. Shahdol (MP) ... Management
AWARD

Passed on this 24th day of July 2012

1. The Government of India, Ministry of Labour
vide its Notification No.L-22012/250/96-IR(C-II) dated
11/14-7-97 has referred the following dispute for
adjudication by this tribunal:-

« Whether the action of the management of Johilla
Area of SECL in not regularizing Shri Kalimulla
Beg, Shri Ramesh Tiwari and Shri Bhartendu Singh
to the post of clerk grade-11[ (alongwith 14 employees
who were regularized vide office order dated
31-5-95) is legal and justified? If not, to what relief
the three workmen are entitled?"’

2. The case of the Union/workmen in short, is that
the workmen namely Shri Kalimulla Beg, Shri Ramesh
Tiwari and Shri Bhartendu Singh were required to work
on the post of clerk w.e.f. 25-3-93 , 21-4-93 and 1-4-91
respectively and were continued to work till the date of
filing of statement of claim on 10-8-97. They were not paid
the salary of the post of clerk. The channel of promotion is
from General Mazdoor to Clerk Grade Ill. They were having
requisite qualification experience etc. in view of their
continuous working on the post of clerk Gr Il The 14
persons by pick and chose method were promoted by
the management vide order dated 31-5-95 and these
workmen, who were seniors were not promoted. It is stated
that there is unfair labour practice and exploitation. It is
submitted that the management be directed to promote
these workmen w.e.f. 31-5-95 with all conseguential
benefits.

3. The management appeared and filed Written
Statement to contest the reference. The case of the
management, interalia, is that Pinoura and Pali project are
also mines which are under the administrative control of
Johilla Area. The scheme has been introduced to classify

the Ministerial/clerical staff on various cadre. The
selection in clerk Gr.III is done amongst the existing
permanent employee of the Area having three years
service, minimum matriculation qualification through
selection test subject to availability of sanctioned vacant
post. The list of time rated warkmen who were engaged in
clerical job, has been submitted by the sub Area Pinoura.
Shri Kalimullah Beg and two other workmen have never
been engaged in clerical job as alleged by the Union. Hence
their names were not forwarded by the Controlling
Authority. Shri Kalimullah Beg and Ramesh Tiwari were
appointed and posted at Pinoura Projoct in time rated
category and still working as General Mazdoor, Cat-1. Shri
Bhartendu Singh was absorbed in Mechmtical departient
as per his technical qualification and e is still working as
Fitter Helper. Itis submitted that the Union is act entitied
1o any relief.

4. On the basis of the pleadings of the partics, the
following issues are framed for adjudication- :

1. Whether the action of the msnagement in not
regularizing these workmen to the post of clerk
Grade-I1I alongwith 14 employees who were
regularized vide order 31-5-95 is legal and justified?
1. To what relief ail or any of the workmen are
entitled? ‘

5. Before discussing the issues, it is not out of
place to say that out of these three workmen, the
management has regularized Shri Kalimulla Beg and
Shri Ramesh Tiwari in the post of Clerk Grade-111 w.e.f.
31-5-99 vide order No. 433 dated 31-5-99.(Exhibit W/$).
Thus the relief of these two workmen are aircady granted
by the management and they are now ot contesting the
reference.

6. Issue No. 1

Now the important point for consideration is as to
whether the workman Shri Bhartendu Singh is also
entitled to be regularized in the post of clerk Grade-III as
other two workmen Shri Kalimulia Beg and Shri Ramesh
Tiwari are regularized as per Exhibit W/5. According to the
Union, all the three workmen were working as clerk from
the dates as has been claimed. Whereas the management
states that these three workmen had never’been engaged
in clerical job. This shows that either the management has
no fair case and has concealed the facts before the Tribunal
for the reason best known to the management as two
workmen are taken as clerk subsequentiy on reference or
there is no systematic system in regularizing the cmployee
in the postof clerk.

7. Let us examine the evidence adduced by the
parties: The Union has examined the workman
Shri Bhartendu Singh. He has supported the case of the
Union. He has stated that he joined in SECL as General
workman on 1-1-90 and after one year since 1991 he was
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warking as clerk but the management is not paying the
salary of clerk. He has stated that the channe! of promotion
is from General Mazdoor to Clerk Grade- I1]. His juniors
were promoted but the management had not considered
his case for promotion, He has stated that he had given
representation for promotion on 23-5-95 and his name was
recommended vide letter dated 20-5-95. He has further
stated that Shri Kalimulia Beg and Ramesh Prasad Tiwari
were promoted in the post of clerk. He has further stated
in cross-examination that he is Higher Secondary pass.
He has stated that on the oral order of the Manager, he
was working as clerk. His evidence clearly shows that
Shri Kalimulla Beg and Shri Ramesh Kumar Tiwari are
promoted in the post of clerk from General Mazdoor which
is subsequently supported by the documentary evidence.
His evidence further shows that he was working as clerk
since 1991 and his name was forwarded for considering on
the post of clerk Grade-II1. There is only suggestion that
he ‘had not worked on the post of clerk. His evidence
supports the case of the Union.

8. The Union has also filed documentary evidence.
Al] the documents are admitted by the management and
aremarked, by the Tribunal as Exhibit W/1 to W/10. Exhibit
W/ is the letter dated 26/27-5-95 Supdt,(M)/Manager,
Pali project to the Dy. Chief Personne! Manager. This is
filed to show that his application was forwarded for
promotion/regularization as clerical Grade alongwith one
Shri Chandrabali Singh and Shri K.L.Sondhiya. This is
also filed to show that he was working as a clerk and
therefore his application was forwarded. Exhibit W/2 is
the office order dated 31-5-95. This is filed to show that the
management had regularized 14 workers from General
Magzdoor to Clerk Grade-11I. Exhibit W /5 is the another
office order dated 31-5-99 . This is filed to show that Shri
Chandrabali Singh, Ramesh Pd. Tiwari and Kalimulla Beg
were regularized in the post of clerk with immediate effect.
Shri Kalimuila Beg and Shri Ramesh Tiwari were in this
refé¢rence as well. The name of Shri Chandrabali Singh was
forwarded alongwith this workman but the management
had discriminated and his .name had been arbitrarily left
out by the management though he was also working as
cletk. Exhibit W/3 is the office order dated 31-3-03 . This is
filed to show that Shri Kallimulla Beg, Shri Ramesh
Prasad Tiwari and Shri Chandrabali Singh were again
promoted from clerk Grade-II1 to Grade-I1 alongwith 20
others. These documents show that the name of the
workman Shri Bhartendu Singh was left out for
regularization in the post of clerk Grade-I1 knowingly for
the reason best known to the management when
Shri Chandrabali Singh was regularized in the post of clerk
whose name was also forwarded alongwith this workman.

9. The Union has also filed a letter dated 10-9-95 of
Dy.Chief Personnel Manager {Johilla) to Dy.Chief
Perkonnel Manager (IR), Bilaspur which is marked as
Exhibit W/3. This is also admitted by the management.

This is filed to show that Dy.CPM (Johilla) reported point
status/ implementation position. Item No.4 clearly shows
with respect to regularization of Shri Kalimulia Beg and
Ramesh Tiwari of Pinoura Project and Pratapbhan
Dwivedi and Bhartendu Singh of Pali Project to the post
of clerk Grade-I1l and the regularization was raised by the
authority. This is filed to show that Shri Bhartendu Singh
and others were working on the post of clerk as such the
question of regularization was raised by the authority but
there is nothing to show that his case was considered by
the management. Exhibit W/6 to W/8 are the letters in
different dates of Supdt.(M), Pali Colliery to the District
Mining officer. These are filed to show that the workman
Bhartendu Singh were entrusted the work of a clerk and as
such he was working in the post of clerk Grade-III since
then, Exhibit W /9 is the office order dated 22/24-8-0). This
is filed to show that Shri K. L.Sondhiya was also promoted/
regularized in the post of clerk Grade-II1 on the basis of
settlement with the management. His name was also
forwarded for the post of clerk Gr.III alongwith the name
of Bhartendu Singh. Thus documentary evidence shows
that Shri Kalimulla Beg, Shri Ramesh Pd. Tiwari and
Shri Bhartendu Singh were working as clerk as has been
alleged by the Union. The management had regularized
the above two workmen in the post of clerk Grade-111 but
the name of Shri Bhartendu Singh were left out without
consideration. It also shows that the management has no
fair case and has concealed the facts in his pleading that
none of the workmen were working as clerk but
subsequently Shri Kalimutla Beg and Shri Ramesh Pd.
Tiwari were regularized as clerk Gr.l11. This shows that the
management has not come with a fair case and therefore
the case of the Union is to be accepted.

10. The management has also adduced oral and
documentary evidence. The management witness
Shri Ashok Kumar is working as Supdt.Engineer (E&M) at
Pali Sub Area. He has supported the case of the
management in his evidence. He has stated that the
workman was never engaged in a clerical job. He has stated
with respect to the documents referred in his examination-
in-chief but none of the documents have been proved nor
original documents are filed. The Union has admitted the
photocopies of some of the documents which are marked
by the Tribunal as Exhibit M/l to Exhibit M/57. Thus the
documents referred by the management witness and are
not proved by the management are not admissible in
evidence. In cross-examination, he has stated that in July
2000, he came at Pali Sub Area.' This shows that he is not
competent to say about the facts of the year prior to him.
He has stated that Shri K.L.Sondhiya was regularized on
the post of clerk. The evidence of the Union shows that
the name of Shri Sondhiya was forwarded alongwith the
name of Shri Bhartendu Singh for regularization in the
post of clerk Grade-I1I. Thus his evidence is not sufficient -
to prove the case of the management.
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11.The Union has admitted some of the documents
of the management and are marked by the Tribunal. Exhibit
M/l to Exhibit M/19 are the service record and other
papers of Shri Kalimulla Beg. The service book of
. Shri Kalimulia Beg which is marked as Exhibit M/11 shiows
that he was appointed as General mazdoor on 13-9-91. He
has promoted/regularized as clerk Grade-I1l and thereafter
clerk Gr-I1. Exhibit M/20 to M/38 are the service record and
relevant papers of the workman Ramesh Prasad Tiwari.
His service record also shows that he was appointed as
General mazdoor on 12-9-91. Exhibit M/28 and M/29 are
the synopsis of employment. The said synopsis clearly
show that Ramesh Pd.Tiwari was working as Store issue
cierk though he was General Mazdoor. These management
documents clearly contradict the pleading of the
management that these three workmen had never worked
as clerk This fact shows that the management has
concealed the facts before the Court in his pleading and
the story of the management that these workmen were not
wotking as clerk is not acceptable.

12. Exhibit M/39 to Exhibit M/51 are the service

record and other papers of the workman Bhartendu

Singh. His service book shows that he was also appointed
as General Mazdoor on 11-1-1990 and was senior to
Shri Kalimulla Beg and Shri Ramesh Pd. Tiwari. Exhibit
M/52 is the cadre scheme for ministerial staff, This is filed
to show that for promotion to clerk Grade-lll the
qualification is matriculation or equivalent and three years
service in the company. The evidence as discussed above
clearly shows that the workman Shri Bhartendu Singh
was eligible for promotion and had fulfilled all the criteria.
Exhibit M/53 is office order dated 31-5-95. The Union has
also filed this office order which is also marked as Exhibit
W /2 and the relevancy has been discussed earlier. Exhibit
M/55 is the letter dated 25-9-96 of General Manager Johilla
Area to Director Personnel, SECL, Bilaspur whereby it is
reported about the details of the engaged time rated
persons unitwise in the post of clerks. The report shows
that Shri Kalimulla Beg, General Mazdoor was deployed
as clerk we f 20-5-1993 is wightbridge by the then Manager
and the case is pending before ALC(C) Shahdol. Similarly
Shri Ramesh Pd.Tiwari, GM was engaged by the then
EE(D&M) since 1993 and his case is also pending before
the ALC(C), Shahdol. This fact clearly shows that the
pleading of the management that Shri Kalimulla and
Ramesh Pd. Tiwari were never engaged as clerk is false
and is contradicted by the document of the management.
this also shows that the management has not come in the
court with correct case. This aspect of the case clearly
shows that the case of the Union is fit to be accepted that
all the three were working as clerk. This report further
shows that there were requirements of 360 clerks/Tub
Munshis in the area whereas only 302 clerks/Tuly Munshis
were working. This shows that there were vacancies of
the post of clerks. It also appears that the name of this

workman Shri Bhartendu Singh was again left out though
his name was forwarded by Supdt. (M)/manager, Pali
project as he was working as clerk (Exhibit W/1). On the
basis of discussion made above, it is clear that the action
of the management in not regularizing the workman
Shri Bhartendu Singh alongwith Shri Kalimulla Beg and
Shri Ramesh Pd.Tiwari is not justified. This issue is decided
in favour of the Union/workman and against the
management.

13. On the basis of the discussion made above, it is
clear that the workman Shri Bhartendu Singh is entitled
to relief as has been claimed hy the union. Accordingly
the management is directed to promote/regularize the
workman Shri Bhartendu Singh in the post of clerk
Grade-II1 with all consequential benefits including
promotion w.e.f. 31-5-1999 i.e. the date of promotion of
Shri Kalimulla Beg and Shri Ramesh Pd. Tiwari notionally

~ and to pay from the date of award. The reference is

answered.

14, In the result; the award is passed without any
order to costs. -

MOHD. SHAKIR HASAN, Presiding Officer

~
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New Delhi, the 16th August, 2012

5.0. 2829.—In pursvance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 275/99)
of the Central Government Industrial Tribunal-cum-Labour
Court, Jabalpur as shown in the Annexure in the Industrial
Dispute between the employers in relation to the
management of SECL and their workman, which was
received by the Central Government on 16-3-2012.

[No. L-22012/66/99-R (C-Il))
B. M. PATNAIK, Section Officer
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ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
JABALPUR

No. CGIT/LC/R/275/99
PRESIDING OFFICER : SHRIMOHD.SHAKIR HASAN

Shri Ghanshyam Rajak,

General Secretary,

Lal Jhanda Mazdoor Union (AITUC),
* Burges School Compound,

Bilaspur ...Workman

Versus

Shri Nagendra Kumar Pandey,
SECL, Contractor, Purana Sarkanda,

Bilaspur. ...Management

AWARD
Passed on this 20th day of July 2012

1. The Government of India, Ministry of Labour vide
its Notification No. L-22012/66/99-IR(CM-II) dated 3-8-99
has referred the following dispute for adjudication by
this tribunal:-

** Whether the action of the management of
SECL, Bilaspur in terminating the services of
Shri Radheshyam Kashiram and Bharatlal Devangan
is legal and justified? If not, to what relief the
workmen are entitled?"

2. The case of the Union/workmen, in short is that
the workman Radheshyam, Kashiram and Bharat Lal
Devangan were in the employment of SECL from April
1992, January 1990 and from 1-11-1989 respectively.
Radheshyam and Kashiram were terminated on 29-7-97
and Bharat Lal Devangan was terminated on }-10-97
without assigning any reason orally. It is stated that they

' had been terminated without complying the provision of
Section 25-F of the Industrial Dispute Act, 1947 ( in short
the Act, 1947). It is submitted that the workmen be
reinstated with back wages.

3. The management of SECL appeared and filed
Written Statement. The case of the management inter alia

is that the alleged workmen were never employed by the |

: management. They had not disclosed anything with regard
- to their employment. There was no relationship of employer
:and employee between the management and the alleged
workmen. It is also denied that these alleged workmen
were ever engaged by any of the contractor for execution
of any nature of job. In the above circumstances, it is
-submitted that there is no merit in raising the dispute and
these alleged workmen are not entitied to any relief.

4. On the basis of the pleadings of the parties, the
following issues are for adjudication-

[. Whether the action of the management of SECL,
Bilaspur in terminating the services of the alleged
workmen is legal and justified?

I1. To what relief the workman is entitled?

5. The Union/ the alleged workmen after filing
statement of claim in the reference case became absent.
Lastly the reference case is proceeded exparte against them
on 6-6-2011.

6. Issue¢ No. [

It is not out of place to say that one Shri Nagendra
Kumar Pandey was also made party to the reference who
appeared to be a contractor of the SECL. The notices were
sent to the said contractor by registered post but the
alleged contractor did not appear to contest the reference,
The case against him is also exparte.

7. The management of SECL has adduced oral
evidence in the case. Shri R.B.P. Shahi is working, as
General manager(P& A) at SECL, headquarter, Bilaspur. He
has stated that the alleged workmen were never appointed/
employed/engaged by the management of SECL at any
time. There was no relationship of employer and employee
between the management of SECL and the alleged
workmen. He has further stated that these alleged workmen
were not engaged by the contractors at any time. The
evidence of this witness is unrebutted. There is no reason
to disbelieve the evidence of this witness. His evidence
clearly shows that these alleged workmen were not in the
employment of the management of SECL nor of any of the
contractors. Thus the question of termination to these
alleged workmen for services donot arise. This issue is
accordingly answered.

8. Issue No. 11

On the basis of the discussion made above, it is
clear that these alleged workmen were not in the
employment of the management of SECL. As such they
are not entitled to any relief. The reference is accordingly
answered.

9. In the result, the award is passed without any
order to costs.

MOHD. SHAKIR HASAN, Presiding Officer

¢ feweht, 21 arm, 2012
L3N, 28303t faarg sfufam, 1947 (1947
F1.14) U 17 F FTE B, $30q G *90 ¥ ®
TN % HOE P ol @ ww @ W, sy
W faffe sinifre faar o R0y wan haifme
FAFRTO o AT FEQ S Tare (g 9@ 23/2010)
=) v et 2, 9 A WER H 24-7-2012 v

T3 o |

[€. TA-12012/05/2010-31¢ 3R (F-11) ]
vir T, e afusd



[ 1% 3(ii))

R WURTE ;. foesR 8, 2012/91% 17, 1934 6919

New Delhi, the 21st August, 2012

S. 0. 2830.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 23/2010)
of the Central Government Industrial Tribunal-cum-Labour
Court, Kanpur now as shown in the Annexure in the
Industrial Dispute between the employers in relation to
the management of Canara Bank and their workmen, which
was received by the Central Government on 24-7-2012.

[No. L-12012/05/2010-IR (B-11)]
SHEESH RAM, Section Officer
ANNEXURE

BEFORE SRI RAM PARKASH, PRESIDING
OFFICER, CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT, KANPUR

Industrial Dispute No. 23.0f 2010
Sri Prem Kumar,

Son of Sri Bhola

Resident of 118/584 Kaushalpuri.
Kanpur. .

Versus

The Deputy General Manager,
Canara Bank,

Circle Office,

Vipin Khand

Gomti Nagar,

Lucknow.

AWARD

1. Central Governmentl MoL, New Delhi vide

- notification No. L-12012/05/2010-IR(B-11) dated 09-04-2010

has referred the following dispute for adjudication to this
tribunal-

2. Whether the action of the management of Canara
Bank, Kanpur in terminating the services without
complying with the statutory provision of L.D. Act ,
1947, in respect of Sri Prem Kumar son of Sri Bhola
with effect from 30-12-2008 is justified and proper.
What relief the concerned applicant is entitied to?

3. In this case the claimant after filing his statement
of claim and certain documents in the shape of photocopies
has stopped putting his appearance before the tribunal.
He even, did not turn up to adduce his evidence in support
of his claim. Management toc has neither appeared nor
has filed any reply against the claim of the workman.

4. It thus appears that the workman is not interested
in prosecuting his claim, therefore, the reference is bound
to be answered against the workman for want of proof.

5. Accordingly the reference is answered against
the workman and in favor of the opposite party.

RAM PARKASH, Presiding Officer

¢ fawelt, 21 30T, 2012
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New Deltsi, the 21st Octaber; 2012
S. O. 288% —in: persusnce: of Section 17 of the
Industrial Disputes-Axt; 1947 (14 of 1947), the Central
Government hereby pablishes: the: sward. (Ref. No. 123/
1996) of the Centrat: Government: lndussial Tribunal-
cum-Labour Cowrt:No.1, Ditssbed: ow as shown in the
Annexure in the industrial: Dispwe ixtween the employers
in relation to the mansagenent: of Diens: Bank and their
warkmen, which was: received by thieContrul-Government
on 01-08-2012.

[No. L-12812/401/1995-1R (B-1D)
SHEESHTRANE, Section Officer
ANNEORE:

BEFORE THE CEVIRWE. CUVERSGVIENT
INDUSTHREAL TREUNAR. ' . ISANNBAD

In the maticrofisrefirones welierseetion: 10{)(d)XZA)
of Tmbastriaiilogwior Aut, 1547

Parties : Employers in: relstion to the management of
M/s. Diever Bameli, Pitnss:

And
PRESENT : Shri Hari Mangal Singh, Presiding Officer
APPEARANCES:

For the Management Sri Roshan Singh,
Clerk-cum-Cashier
For the Union/ Sri Amitabh Ghosh,
Workmen Gen. Secretary, Empl. Union
Sri Champi Sandil
{Concerned workman)
State : Jharkhand Industry ; Bank
Dated 25th June, 2012
AWARD

By Order No. L-12012/401/95-IR(B-II} dated
02-12-1996 the Central Government in the Ministry of
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Labour has in exercise of the powers conferred by clause
(d) of sub-section (1} and sub-section (2A) of section 10 of
the Industrial Disputes Act, 1947, referred the following
- dispute for adjudication to this Tribunal :

“Whether the action of the management of Dena
Bank, reg. Office Calcutta in not regularizing and
rather terminating the services of Sri Champai
Sandil is legal and justified? If nol, to what relief the
workman is entitled and from which date?”

2. On 24-5-2012 a petition was moved on behalf of

the concerned workman which is duly signed by him and
the General Secretary of the Union, praying before this
tribunal for withdrawa! of the case as because the
‘management has agreed to consider the workman’s
appointment in the Bank and on that petition the
management raised no objection. Alongwith his petition
the workman enclosed a letter dated 9-5-2012 written by
the management of Dena Bank to the concemed workman,
Champai Sandil wherein it has been specifically mentioned
that the competent authority has approved
the vacancy of sub-staff and the concerned workman’s
tecruitment for the post may by consider subject to
withdrawal of the case pending before the Tribunal.

It, therefore, shows that there is no disputes between
the parties. Accordingly, I render a “No Dispute” Award in
the present reference case.

H. M. SINGH, Presiding Officer

7€ fewelt, 21 317, 2012
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New Delhi, the 2 1st August, 2012

S. 0. 2832,—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 32/2002)
of the Central Government Industrial Tribunal-/1.abour
Court, Kanpur as shown in the Annexure in the Industrial
Dispute between the employers in relation to the
management of Punjab National Bank and their workmen,
which was received by the Central Government on
24-7-2012. :

[No. L-12012/07/2002-IR (B-11)]
SHEESH RAM, Section Officer

ANNEXURE

BEFORE SRI RAM PARKASH, HJS, PRESIDING
OFFICER, CENTRALGOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT, KANPUR

Industrial Dispute No. 32 of 2002
Between

Sri Devi Prasad Verma,

C/o Sri Ganesh Dwivedi,

127/686, W- Block Keshav Nagar,
Kanpur.

Versus

The Regional Manager

Punjab Nationa! Bank,
Regional Office, Birhana Road,
Kanpur

AWARD

1. Central Government, MoL, vide notification
No.L-12012/07/2002-IR(B-11) dated 21-05-2002 has referred
the following dispute for adjudication to this tribunal-

Whether the action of the management of Punjab
National Bank in not allowing Sri D. P, Verma to
resume the work of Pigmy Deposit Collector with
effect from 12-05-97 is legal and justified? 1f not,
what relief the workman is entitled to?

3. From the reference order itself it is very much
clear that the claimant Sri D. P. Verma wants to lodge his
claim that the action of the management in not allowing
him to resume his duties as Pigmy deposit collector with
effect from 12-05-97 is legal and just and if no to what relief
the workman is entitled.

4. I have gone through the definition of retrenchment
as provided under Section 2-A of the Industrial Disputes
Act, 1947 and on a comparative perusal of the reference
order and the definition of the retrenchment as provided
under Section 2-A of the Act. [ do not find that the present
case falls under the definition of the term retrenchment as
defined under section 2-A of the Act,

5. Before parting with it, [ may make it clear that at
any rate the present dispute cannot be termed as an
industrial dispute within the meaning of section 2-A of the
Act,

6. Since it is not an industrial dispute within the
meaning of the provisions of the Act therefore, the claimant
is not entitled to any relief as claimed by him in his claim.

7. Reference is answered accordingly.

RAM PARKASH, Presiding Officer
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New Delhi, the 2 1st August, 2012

S. 0. 2833.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. CGIT/
LC/R/1/05) of the Central Government Industrial Tribunal/
Labour Court, Jabalpur now, as shown in the
Annexure inthe Industrial Dispute between the employers
in relation to the management of Central Bank of India
and their workmen, which was received by the Central
Govemment on 24-7-2012.

[No.L-1201 1/109/2004-1R (B-11)}
SHEFSH RAM, Section Officer
ANNEXURE
BEFORE THE CENTRAL GOVERNMENT

INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
JABALPUR '

NO. CGIT/LC/R/1/05 ‘
PRESIDING OFFICER: SHRIMOHD.SHAKIR HASAN

The Secretary,

M.P. Central Bank Retired Employees Association,
697, Kamla Nehru Nagar,

Jai Siyaram Bhawan,

Jabalpur ...Workman

Versus

The Chief Manager,

Central Bank of India,

NCI Bandra Premises Cooperative Society Ltd.,
Bandra Kurla Complex, Bandra (East),

Mumbai ...Management

AWARD
Passed on this |8th day of May 2012

1. The Government of India, Ministry of Labour vide
its Notification No.L-12011/109/2004-1R(B-I1) dated
73.11-2004 has referred the following dispute for
adjudication by this tribunal:- '

« Whether the claim made by M.P. Central Bank
Retired Employees Association for payment of
interest on the delayed payment of commutation

of pension to Shri Sarman Lal Sen, Ex- Head
Cashier is justified? If so, whatrelief the disputant
concerned entitled to?”

2. The case of the Union/Workman, in short, is that

Shri Sarman Lal Sen was Head Cashier at Murwari of Central
Bank of India. He retired on 30-6-01 under Voluntary
Retirement Scheme ( in short VRS). He had commuted his
pension but his commuted pension of the amount of
Rs. 1,97,513 was paid on 31-10-01 i.e. after 122 days from
the due date, It is submitted that the management be
directed to pay interest @ 10 % per annum on the amount
of commuted pension for delay payment on 3 1-10-01
instead of 30-6-01.

3. The management appeared and filed Written
Statement to contest the reference. The case of the
management, interalia is that the workman was working as
Head Cashier at Murwari Branch of Central Bank of India
where he made an application for opting VRS under the
Central Bank of India Employees Voluntary Retirement
Scheme, 2001, His request for taking VRS was accepted
by the management of the Bank and was relieved from the
Bank services w.e.f, 30-6-2001 vide order dated 27-6-2001.
‘The workman filed his pension application with proposed
commutation application on 1-7-2001 which was paid to
him vide communication dated 25-10-2001. 1t is stated that
around 5500 employees opted for VRS and the Bank
decided to follow uniform procedure for all such cases.
A computarised programme was followed for all such cases
and therefore it caused certain delay in payment of pension
but the delay was not intentional looking to the number of
opted employees for VRS. Itis submitted that the workman
Sarman Lal Sen is not entitled for any interest in the above
circumstances of the case and the reference be,
accordingly, answered.

4. On the basis of the pleadings of the parties, the
following issues are settled for adjudication-

L. Whether the claim of Shri Sarman Lal Sen, Ex-
Head Cashier for payment of interest on the delayed
payment of the amount of commutation of pension
is justified?

1. To what relief, if any, Shri Sarman Lal Sen, Ex-
Head Cashier is entitled?

S, Issue No. 1
The following facts are admitted by the parties in
their pleadings—
1. Shri Sarman Lal Sen was Head Cashier at Murwari
Branch of Central Bank of India.
2. He opted for VRS from the Bank service by
submitting application on 7-3-01.

3. His option for VRS was accepted by the management
and was relieved from Bank Service on 30-6-2001
vide order dated 27-6-200%.
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4. He commuted 1/3rd pension and which was
Rs.1,97,513 and was paid to him on 30-10-01.

5. There was delay in payment of commuted pension
of about three months from the date of retirement
i.e. 1-7-2001.

6. The only important point for consideration is as
to whether there was bonafide delay in payment of
commuted pension of Rs. 1,97,513 to the workman or it
wag an intentional delay. To prove the case, the Union/
workman has examined oral and documentary evidence.
The workman Sarman Lal Sen has supported his case in
his evidence. He has staied that Bank prepared a VRS
unilaterally. He accepted the scheme and applied for
retirement under VRS on 7-3-2001. His application was
accepted by the management Bank vide order dated
27-6-2001 and was relieved from services at the closing
howrs of the Bank on 30-6-2001. The said office order states
that the retirement benefits would be paid at a later date
within the stipulated period but no such period was
mentioned in the scheme. The retirement benefits were to
be paid on 30-6-01 or on 1-7-01. The commutation value of
pension was Rs. 1,97,513 and was paid on 24-10-01. There
is nothing in his evidence to show that as to when he
applied for commutation of pension. The commutation of
pension was not an automatic recourse. The pensioner,
has to opt for commutation of pension. In absence of
evidence of the fact that as to when the workman applied
for commutation of pension, it is difficult to assess that
there was a bonafide delay or not.

7. Now let us examine the documentary evidence
adduced by the Union/workman. Ex. W/1 is the photocopy
of & demand draft of Rs. 2,24,051 in the name of the
workman issued on 20-10-2001. This is filed to show that
the retirement benefits were paid on 20-10-2001. This is
also admitted by the management. Exhibit W/2 is the office
order dated 27-6-2001 whereby the application of the
workman dated 7-3-2001 was accepted for VRS. It is an
admitted document. The said order further shows that
the workman was to relieve from the Bank Service at the
closing hours of the Bank on 30-6-2001. The order further
shows that the workman was advised to complete the
formalities immediately so as to release the terminal dues
within the stipulated time. The order further shows that
the terminal benefits was to be paid at the later date within
the stipulated period as mentioned in the scheme. This
order clearly shows that the tarminal benefits was to be
paid to the workman after completing the formalities on
later date after relieving from service. There is nothing in
the pleading or in the evidence to show that as to when
the workman had completed the formalities as required for
payment of retirement dues.

8. Exhibit W/13 is the Pension Payment Scroli of the
wotkman and Exhibit W/4 is the calculation sheet of
pension and commutation of pension. The said scroll and

calculation sheet are of 25-10-2001. This is filed to show
that commutation value of pension was Rs. 1,97,513. The
scroll is filed to show that pension and commutation value
of pension were Rs. 2,13,362 whereas the payment was
done to the extent of Rs. 1 88,331.12 . The said scroll shows
that Rs. 25,030.86 was excess payment done in the amount
of gratuity which was recovered from the workman. The
office order dated 27-6-2001 (Exhibit W/2) also shows the
excess payment would be adjusted from the terminal
benefits, Moreover the claim of Rs, 25,030.86 is beyond
the scope of the reference. The Tribunal cannot go beyond
the reference. The only reference to the Tribunal is the
claim of interest on the amount of commutated pension
for delay payment. Exhibit W/5 is the statement of the
saving Bank account of the workman in which the amount
was credited on 24-10-2001, This is filed to show that the
payment was done on 24-10-2001. This is also an admitted
document. Exhibit W/6 is the acknowledgement receipt
dated 30-10-2001 whereby the gratuity amount was paid.
Exhibit W/7 is the notice of Asstt, Labour Commissioner
to the management for his appearance before the ALC.
Exhibit W/8 is the Pensioner's copy whereby the pension
was fixed to the workman. Thus the documentary evidence
do not show that as to when the workman had applied for
commutation of pension because it was not an automatic
process for commutation of pension to any employee.
Itis not reasonably proved that the management had done
intentional delay in payment of commutated pension of
Rs. 1,97,513 to the workman.

9. On the other hand, the management's case is that
the workman Shri Sarman Lal Sen made an application on
7-3-2001 for opting VRS 2001 and his application was
accepted on 27-6-2001. He was relieved after the Bank
hours on 30-6-2001. He made an application-for
commutation of pension only on 1-7-2001. 1t is further
stated that about 5500 employees had opted under VRS,
2001 and uniform computerized procedure for all cases
were takenup and therefore it caused certain delay in
payment of pension but this was not intentionally done
looking to the number of employees opted for VRS. The
management has adduced oral and documentary evidence.
Before discussing the evidence of the management, it is
better to see the VRS Scheme 2001 . The copy is filed by
the management. The Central Bank introduced the scheme
which was called as Central Bank of India Employees
Voluntary Retirement Scheme, 2001 and was effective from
22-2-2001 to 8-3-2001 only. This scheme shows that it was
introduced for the first time for limited period. Clause 9.13
of the scheme deals with the period taken for payment
of exgratia payable to the employees which runs as
follows—

““The exgratia payable to an employee on opting for
Voluntary Retirement under the scheme would be
paid to him/her within a period of 45 days from the
date of relieving of the employee, subject to Clause
9.15 of this Scheme.”
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This shows that 45 days was normal time taken for
payment of retirement benefits including commuted
pension from the date of relieving i.e. from 1-7-2001. This
shows that there was only one and half months delay in
payment of commuted pension instead of three months
and above.

10. The management witness Shri B.N.Shukla is
presently working as Regional Manager at Jabaipur. He
has supported the case of the management. He has stated
that Shri Sarman Lal made an application on 7-3-2001 for
retirement in VRS, His request for taking voluntary
retirement was accepted by the management vide order
dated 27-6-2001whereby he retired w.e.f. 30-6-2001.
Thereafter he submitted his entire pension papers
alongwith an application for commutation of pension on
1-7-2001 which was paid to him vide communication dated
25-10-2001. He has further stated that under VRS around
5500 employees opted for voluntary retirement. The Bank
decided to follow. uniform computerized procedure for all
such cases opted under VRS and it caused certain delay
and there was no intentional delay. He has been cross-
examined at length. There is nothing to disbelieve his
evidence. It is clear from his evidence that the application
for commutation of pension was only given on 1-7-2001
and there were about $500 such cases in view of the scheme
of voluntary retirement, It is evident that 45 days time was
granted to the management in accordance with the scheme
as such there was about one and haif month delay.
Considering the large number of optees for VRS, this delay
appears to be bonafide. His evidence clearly shows that
it is not reasonable to grant any interest of the delay
payment which appears to be beyond the control of the
management in view of large number of optees at a time
for VRS and it cannot be said as in ordinate delay.

11. The management has also adduced
documentary evidence. Exhibit M/l is the office order
dated 27-6-2001 whereby the application of voluntary
retirement under the scheme was accepted and was to
relieve w.e.f. 30-6-2001. Exhibit M/2 is Pension Payment
Scroll. Exhibit M/3 is calculation chart of pension and
commutation value of pension. Exhibit M/4 is the statement
of Saving Account of the workman. Exhibit M/5 is the
acknowledgement receipt of the workman of the amount
of gratuity. These documents are also filed by the workman
and have been discussed earlier. Thus from the evidence
of both the parties, it is clear that there was no inordinate
delay in payment of the amount of commutation of pension
rather it was due to influx of the optees of the scheme of
voluntary retirement. This issue is decided against the
workman and in favour of the management,

12. Issue No. II

~ Considering the discussion made above, 1 find that
the action of the management in payment of commutation
of pension on 24-10-2001 is justificd and the workman is

N\

not entitled to any relief. Accordingly the reference is
answered.

13. In the result, the award is passed without any
order to costs,
MOHD. SHAKIR HASAN, Presiding Officer
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New Delhi, the 21st August, 2012

S.0. 2834.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947.(14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 36/2009)
of the Central Government industrial Tribunal/Labour Court
No.1, Dhanbad now as shown in the Annexure in the
Industrial Dispute between the employers in relation to
the management of Allahabad Bank and their workman,
which was received by the Central Government on
1-8-2012.

[No. L-12012/8472005-IR (B-I1)]
SHEESH RAM, Section Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL NO. 1, DHANBAD

In the matter of a reference U/s 10 (1) (d) (2A) of the
Industrial Disputes Act, 1947

Reference No, 36 of 2009
Parties: ‘
Employers in relation to the management of
Aliahabad Bank

AND
Their workman
Present: Shri H.M. SINGH, Presiding Officer
Appearances :
For the Employers : Shri O. P. Verma, Advocate.
For the Workman :  Shri D. Mukherjee, Advocate.

State: Uttar Pradesh Industry : Bank
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Dated, the 5th June, 2012
AWARD

By Order No. L-12012/84/2005-IR (B-11} dated
6-2-2006 the Central Government in the Ministry of Labour
has, in exercise of the powers conferred by clause (d) of
sub-section (1) and sub-section (2A) of Section 10 of the
Industrial Disputes Act, 1947, referred the following dispute
for adjudication to the Central Govt, Industrial Tribunal-
cum-Labour Court, Lucknow :

““Whether the action of the management of
Allahabad Bank in terminating the services Shri R.
P. Jha, Clerk-cum-Cashier vide order No. RO/MIR/
VIG/685 dated 17-6-2004 is legal and justified ? If
not, to what reliefthe concemed workmen is entitled
to?”

2. When this dispute was pending before Central
Govt. Industrial Tribunal-cum-Labour Court, Lucknow, on
consideration of the facts brought out by the workman
and in exercise of the powers conferred by Section 7 read
with sub-section (1) of the Section 33-B of the Industriat
Disputes Act, 1947, the Central Government, Ministry of
Labour, vide its Order No. L-12012/84/2005-IR (B-I1) dated
16-6-2009 transferred this dispute for adjudication by this
tribunal.

3. The case of the concerned workman is that he was
appointed as Clerk-cum-Cashier under handicap quota on
29-6-1984 and was posted at Baberu Branch, Dist. Banda.
He was transferred to Kharkhri, Dist. Dhanbad in May 1985,
Again he was transferred to Giridih in July, 1983 just after
two months. He was again transferred to Madhupur in
February 1987. He was then transferred to Katipur in
November, 1990. Then to Kachwa Bazar in February, 1992,
and then to Chunnar on 18-9-2000. The concemned workman
was wrongly and illegally suspended by the management
vide order dated 23-4-2003. Thereafter he was served a
chargesheet dated 2-6-2003 on the allegation of consuming
liquer during duty hours and for alleged misbehaviour with
alleged customer. He replied to the chargesheet denying
the allegations levelled against him. The management did
not agree with the reply and appointed Sri K.R. Sinha as
Enquiry Officer and Sri A.K. Pandey as Presenting Officer.
After conducting the enquiry the Enquiry Officer held that
the allegation of consuming liquer not proved. On the basis
of perverse finding of the Enquiry the management
dismissed the concerned from service. The dismissal of
the concerned workman is itlegal and void-abinitio.

Under such circumstances it has been prayed that
the Hon’ble Tribunal be pleased to pass an award by
directing the management to re-instate the concerned
workman with full back wages and other attendant benefits,

4. The case of the management is that the concerned
workman was appointed as Clerk-cum-Cashier on 29-6-1984
at Baberu Branch, Dist. Banda. Thereafter he was

transferred to Kharkhari, Dist. Dhanbad in May, 1985. Later
on he was transferred to Madhupur in February, 1987.
During his service at Madhupur Branch, he was charge-
sheeted for his gross misconduct. He submitted his guilts
voluntary during domestic enquiry and in final decision of
the Disciplinary Authority order dated 5-10-1990 for
dismissal of the concerned workman. On appeal against
disciplinary authority order dated 5-10-90 was considered
by the Appeilant Authority by modifying the order of
disciplinary authority as *Two increment be stopped with
cumulative effect” vide order dated 15-12-90. The concemed
workmman was again charge-sheeted for his misconduct at
Kashwa Bazar Branch, Dist. Mirzapur {U.P.) vide letter dated
31-3-99. By letter dated 4-9-2000 he partly confessed his
guilt. The Regional Officer, Mirzapur had passed final orde
vide order dated 14-9-2000 to lower down one increment in
scale of the concerned workman, He was transferred to
Chunar Branch from Kachwa Bazar Branch. He was again
charge-sheeted vide order dated 2-6-2003. The concerned

. workman replied to the chargesheet dated 23-6-2003. The

Disciplinary Authority had ordered for departmental
enquiry against the concerned workman vide order dated
18-7-2003. The management had taken alt steps and adopted
fair and proper departmental enquiry and full apportunity
was given to the concerned workman, who participated in
the enquiry proceeding. The charge of gross misconduct
was proved during the domestic enquiry but consuming
liqure was not proved. the concerned workman is
undisciplined workman and misbehaved the Controlling
Authority habitually, so he is not entitled for any relief.

It has been prayed that the Hon’ble Tribuna! be
pleased to pass an award holding that the dismissal of the
concerned workman is justified and he is not entitled to
any relief.

5. The management produced MW-1, R. 8. Dwevedi.
The documents of the management have been proved as
Exts. M-1 to M-29 on formal proof being dispensed with.

The concerned workman has examined himself as
WW-1.

6. The departmental enquiry was found to be not fair
and proper vide order dated 12-5-2010.

7. Main argument advanced on behalf of the
concerned workman is that the charge-sheet is vague and
indefinite at it did not disclose the name of the customer
and the time of alleged incident. He replied to the
chargesheet denying the charges emphatically. But the
management conducted an invalid and irregular enquiry
through a biased Enquiry Officer, against the concerned
workman,

Management representative argued that the
concerned workman misbehaved the higher officials and
bank customers also. He was charge-sheeted a number of
times, but has not reformed himself. It has also been argued
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that during his service he was charge-sheeted for his gross
misconduct and he admitted his guilts voluntary during
domestic enquiry and in final decision of the Disciplinary
Authority dated 5-10-1990 for dismissal of the concerned
workman—marked as Ext. M-23- page §2 to 84, on appeal
against Disciplinary Authority order was considered by
the Appelllate Authority by modifying stoppage of two
increments with cumulative effect vide order dated
15-12-1990, as per Ext. M-24 (page 85-86) and M-25/1
(pages 87 to 89). Again he was charge-sheeted for his
misconduct at Kachwa Bazar Branch, Dist. Mirzapur (U.P.)
vide letter No. RO/Mir/Vig/3013 dated 31-3-99, as per Ext.
M-26 (page 92-93). A letter dated 4-9-2000 addressed to
Regional Manager-cum-D.A., R.O. Mirzapur by concerned
workman with partly confess his guilt, as per Ext. M-28
{page 97). Regional Officer, Mirzapur (U.P) passed final
order vide Reference No. RO/MIR/Insp/VIG/1708 dated
14-9-2000 to lower down one increment in scale of the
concerned workman, as per Ext.M-29 (Page 99). Again he
was transferred to Chunar Branch and again he was charge-
sheeted on 2-6-2003, as per Ext. M4 (Page 5-6). The
concerned workman replied to the charge-sheet dated
23-6-2003, as per Ext. M-5 (Pg.7). Disciplinary Authority
" had ordered for departmental enquiry against the concerned
workman vide, letter dated 18-7-2003, as per Ext. M-6
(page-8). It has been argued that the concerned workman
is habitual undisciplined, who cannot be retained in service.

On behalf of the concerned workman 1999 (81) FLR
page 188 (SC) has been referred in which Hon’ble Supreme
Court laid down—Industrial Disputes Act, 1947-—Section
11-A—Dismissal—Tribunal’s power—-To consider the
domestic enquiry and to ask for the fresh evidence—
Management, if does not lead evidence—Management
wouid suffer.

If the management does not lead any evidence by
evailing of the opportunity, it cannot raise any grouse of
any subsequent stage that it should have been given that
opportunity, as the Tribunal, in those circumstances would
be justified in passing an award in favour of the workman.
If, however, the opportunity is availed of and the evidence
is adduced by the management, the validity of the action
taken by it has to be scrutinised and adjudicated upon on
the basis of such fresh evidence.

Another law referred on behalf of the concerned
workman is 1989 Lab. 1.C. 1043 in which the Hon'ble Supreme
Court laid down—*“U.P, Industrial Disputes Act, 1947. 5.6
(2A) —Termination of service—Disciplinary enquiry found
to be fair and lawful and its findings were not vitiated in
any matter—That by itself would not be ground for non
interference with order of termination of service by Labour
Court—Direction to Labour Court in the facts, for
reinstatement of employee with 75% back wages, on ground
that erring workman should be given opportunity to reform
himse!lf and prove to be loyal disciplined employee of
Company—Not illegal and arbitrary. (Industrial Disputes

3210 GI/ME-/€

Act(1947), 5. 11-A) (Constitution of India Act, 14 (Termination
of Service—Disciplinary enquiry fair and lawful—Findings
not vitiated—Interference and reinstatement by Labour Court,
even thereafter—Not illegal). (Misconduct-—Punishment—
Reformative approach) » '

'On behalf of the management (2008) 1 Supreme Court
Cases (L&S) 164 has been referred in which the Hon’ble
Supereme Court laid down--- '

*Misconduct—Absenteeism—Nature of, and
appropriate punishment therefor—Habitual absenteeism,
held, amounts to gross violation of discipline—where the
workman, who had been in the past found guilty of
unauthorised absenteeism several times (15 times in this
case), was in a properly conducted departmental enquiry
once again found guilty of unauthorised abserice for a
long period (105 days in this case) held, his consequential
dismissal from service ought not to have been treated to
be harash and interfered with by Labour Court/High Court
case law on scope of exercise of power under S. 11-A,
Industrial Disputes Act, 1947, discussed—Industrial
Disputes Act, 1947—S. 11-Aand S. 10(4-A) (as in force in
Karnataka). Chronological list of cases cited-—

1.(2006) 13 SCC613 : AIR 2006 SC 615 LIC of India V.
R. Dhandapani.

2. (2005) 3 SCC 401 : 2@5 SCC (L&S) 417,
M.P.Electricity Board V. Jag'ésh Chandra Sharma.”

3.(2005) SCC 331 : 2005 SGR(L&S) 412, Muriadih
Colliery of Bharat Coking Caplf.td. V. Bihar Colliery
Kamgar Union. o

4.(200%)3 SCC 134:2005 SCC (L&S) 361, Mahindra
and Mahindra Ltd. V. M/s. Narwade.

5.(2005) 2 SCC 489 ; 2005 SCC (L&S) 298, Bharat
Forge Co. Ltd. V. Uttam Manohar Nakat.

6.(2004) 8 SCC200:2004 SCC (L&S) 1067, Krishnakali
Tea Estate V. Akhil Bharatiya Chah Mazdoor Sangh.

7. {2000)3 SCC 324 : 2000 SCC(L&S) 349, U.P. SRTC
V. Subhash Chandra Sharma. '

8. (1996) 6 SCC 590 : 1996 SCC (L&S) 1484, New
Sharrck Mills V. Mheshbhai T. Rao.

9.(1996)6 SCC 417 : 1996 SCC (L&S) 1455, State of
Rajasthan V. B. K. Meena.

10.(1994)1 Scale 631, Kerala Solvent Extraction Ltd.
V. A. Unikrishnan.

11. (1997) 2 SCC 502 : 1973 SCC (L&S) 510,
Tournamulla Estate V. Workers.

12. (1960) 1 LLJ 518 (SC) Orissa Cement Ltd. V.
Adhikundu Saha. '

13.AIR 1959 SC 529, Burn & Co. Ltd. V. Workman.
In Mahendra and Mahindra Ltd. V. N. B. Narawade, it
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was noted as follows :

“20. It is no doubt true that after introduction of
Section 11-A in the Industrial Disputes Act certain amount
of discretion is vested with the Labour Court/Industrial
Tribunal in interfering with the quantum of punishment
awarded by the management where the workman has been
very well defined by the various judgments of this Court
referred to hereinabove and it is certainly not unlimited as
has been observed by the Division Bench of the High
Court. The discretion which can be exercised under Section
11-A is available only on the existence of certain factors
like punishment being disproportionate to the gravity of
misconduct so as to disturb the conscience of the court, or
the existence of any mitigating circumstances which require
the reduction of the sentence, or the past conduct of the
workman which may persuade the Labour Court to reduce
the punishment in the absence of any such factor existing,

‘the Labour Court cannot by way of sympathy alone exercise

the power under Section 11-A of the Act and reduce the
punishment. As noticed hereinabove at least in two of the
cases cited before us i.e. Orissa Cement Ltd. and New
Shorrock Mils this Court held ‘Punishment of dismissal
for using of abusive language cannot be held to be
disproportionate’. In this case ali the forums below have
held that the language used by the workman was filthy. We
too are of the opinion that the language used by the
‘workman is such that it cannot be tolerated by any civilised
society. Use of such abusive language against a superior
officer, that too not once but twice, in the presence of his
subordinates cannot be termed to be an indiscipline calling
for lesser punishment in the absence of any extenuating
factor referred to hereinabove.”

8. In this respect the statement of the concerned
workman (WW-1) is very much material. In his cross-
examination he stated that I was appointed on 29-6-84 at
Baberu Branch, Dist. Banda. | was posted In Giridih Main
Branch of the Bank. I was mutually transferred to

“Madhupur. I received chargesheet for misconduct. I gave
reply to the chargesheet. [ was dismissed from service after
I was reinstated after stopping two increments. Then I was
transferred to Kachwa Bazar Branch at U.P. At Kachwa
Branch due to misconduct one increment was lowered down
from my salary. Then I was transferred to Chunnar Branch.
In Chunnar Branch chargesheet was issued to me. 1 filed
my reply and my reply was found unsatisfactory. Enquiry
was constituted. | appeared and participated in the enquiry.
[ cross-examined the management’s witnesses. After
enquiry [ was dismissed from service. [ filed my appeal
before the Disciplinary Authority, which was not found
satisfactory by the Disciplinary Authority. I appealed
against the order of the Disciplinary Authority regarding
domestic enquiry which was rejected by the Appellate
Authority.

The statement of the concerned workman shows that

he is indisciplined workman and misbehaved the Controlling
Authority habitually. The physical disability of the
concerned workman does not give him a licence to indulge
misconduct, misbehave the higher officials of the Bank
and customers also. So, this type of employee cannot be
retained in the service of the Bank, '

9. Considering the abave facts and circumstances, [
hold that the action of the management of Allahabad Bank
in terminating the services of Shri R.P. Jha, Clerk-cum-
Cashier vide Order No. RO/MIR/VIG/685 dated 17-6-2004
is legal and justified. Hence, the concerned workman is not
entitled to any relief.

This is my Award.
H. M. SINGH, Presiding Officer
7 faweft, 21 3vma, 2012

AL 2835, 3 faarg sl 1947 (1947
F14) B U0 17 F AT F, FH T TR I B
ST % T P i e e @ e, sy
q fafie suifrs foar & #2 ww@Rr situifis
AR A TEEE A |, WER ® TER (g e
94/2006 ) = TR FT 2, T ST TR 7 1-8-2012
T WIS I T |

(€ -12011/91/2006-318 R (3-11) ]
v W, s sty

New Delhi, the 21st August, 2012

S.0. 2835.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref, No. 94/
2006) of the Central Government Industrial Tribunal/Labour
Court Na.1, Dhanbad now as shown in the Annexure in
the Industrial Dispute between the employers in relation
to the management of UCO Bank and their workmen, which
was received by the Central Government on
1-8-2012,

[No. L-12011/91/2006-IR (B-II)]
SHEESH RAM, Section Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL NO. 1, DHANBAD

In the matter of a reference U/s 10 (1) (d) (2A) of the
Industrial Disputes Act, 1947

Reference No, 94 of 2006

Parties:
Employers in relation to the management of UCO
Bank, Patna.
AND
Their workman
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Present: Shri H.M. SINGH, Presiding Officer
Appearances:

For the Employers : Shri A. K. Sinha, Sr. Manager.
For the Workman : Shri B. Prasad,

Authorised Representative.

State: Bihar Industry : Bank

Dated, the 6th June, 2012
AWARD

By Order No. L-1201 1/91/2006-IR (B-11) dated
17-10-2006 the Central Government in the Ministry of
Labour has, in exercise of the powers conferred by clause
(d) of sub-section (1) and sub-section (2A) of Section 10
of the Industrial Disputes Act, 1947, referred the following
dispute for adjudication to this Tribunal :

“Whether the action of the management of UCO .

Bank , Patna in not reinstatjng and regularising the
services of Shri Dasarath Mandal, S/o Shri Kailash
Mandal, Vill-Mahaddipur, P.S.-Kasim Bazar, Mungher,
Casual worker performing the duties of peon is legal
and justified and expedient ? If not, to what relief
Shri Dasarath Mandal is entitled to 2"

2. The case of the concerned workman is that he was
orally appointed by the management of UCO Bank,
Mungher Branch to discharge the duties of & peon w.e.f.
23.5-1981. After appointment, he performed all the duties
of a peon from 10A.M.to 6 P.M. on wooldays and from 10
AM. to 3 PM. on Saturdays. The duties of the workman
included-taking out ledgers, registers from the almirah,
placing the same on tables, counters and vice-versa ;
carrying token books scroll book; posting of mails;
distribution of Bank's dak; serving water/tea to the members
of staff ; stitching of vouchers, currency notes whenever
required. He was being paid his wages @ Rs.5 per day
initially, which was subsequently raised to @ Rs.35 per
day. The payment was made through vouchers. When he
was working with the Bank, a Settlement was arrived at
between the representatives of workmen Unions and the
management of UCO Bank at Apex level on 12-19-1989 for
permanent jon of the services of all daily rated
workmen performing the works of a peon and working for
240 days during the period 12-10-86 to 12-10-1939,
Following the settlement, the workman submitted
applicmionwﬂneMwofmeBankforhisempamhnmt
and permanent absorption in the services of the Bank as a
peon. But all of a sudden, the management instructed the
workman on 1-12-1997 to stop his work and not to attend
momumm.mmmm.um
of the workman were terminated w.e.f. 1-12-1997. He
approached the management for his reinstatement and
regularisation. The managoment started regularising the
services of other workmen from the year 2003 as peons.

Y 3arelr- )7

When the management did not regularise him as a peon, he
approached the sponsoring union for redressal of his
grievances. Accordingly, the union raised an industrial
dispute but the conciliation proceeding ended in failure.

Thereafter the appropriate Govt. referred the dispute for

adjudication to this Tribunal. The workman was neither
given notice nor notice pay nor any retrenchment
compensation prior to termination. The action of the
management in terminating the services of the workman is
covered under Sec. 2(00) of the 1. D. Act, 1947. The action
of the management in terminating the services of the
workman and not regularising him as a peon is neither
legal, nor justified. The management violated the mandatory
provision as contained in Section 25-F of the L.D. Act, 1947.

In such circumstances it has been prayed that the
Hon’ble Tribunal be pleased to pass an award by directing
the management to re-instate the concerned workman with
back wages and regularise his service as a peon we.lf.
1-4-2003 and other consequential benefits.

3. The case of the management is that a Bipartite
Ag:wnutwassignedml-8-1979md31-lo-l9‘!9buweenﬂle
union and the management of UCO Bank. As per the agreement
the casual worker/part time sweeper of the subordinate cadre
whomemployedtowu‘klﬁsﬂmsithawedcwastobe
engaged with certain terms and condition.

Sti Dasarath Mandal was hired on casual basis for
bringing drinking water and sometime to clean the branch
premises. The Branch Manager who engaged him on casual
basis for bringing drinking water and sometime to clean
the branch premises is not authorised to do so. So, his
engagement is illegal. The UCO Bank Employees
Association raised the present industrial dispute for
regularisation of Dasarath Mandal on 21-12-2005. An
agreement was signed on 12-10-89 with the three
recognised unions, namely (i} All India UCO Bank -
Employees Federation, (ii) United Commercial Bank
Employees Association, (i) All India United Commercial
Bank Staff Federation with the management at the apex
level whereby it was agreed that these who have completed
240 days or more. There were other terms and conditions in
the agreement. Being aggrieved by the said UCO Bank -
Employees Federation filed a writapplication in the Caicutta
High Court bearing W.P. No. 1390 of 1998 on behalf of the
empanelied casual parttimeemp!oyeeswmkingondifferent
branches of India for regularisation in service in terms of
agreement dated 12-10-1989. A panel of 460 was prepared
and till date onty 60 casuals were observed against
permanent vacancy. In view of the sabmission of the Bank, -
the Hon’ble Calcutta:High Court by an order dated
4-8-1999, observed that restriction imposodbythe Resorve
Bmkofhndia,dxeﬁankcannotabsorbﬂlesaidcasual
workers. Inspite of the aforesaid judgement the Union
raised the present industrial dispute. The concerned
workman never worked for full day.
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Under such circumstances, it has been prayed that
the Hon'ble Tribunal be pleased to hold that the action of
the management of UCQ Bank, Patna, is legal and justified
and the concerned workman is not entitled to any relief.

4. Both the parties filed their respective rejoinders
admitting and denying the contents of some of the
paragraphs of each other’s written statement.

5. The management produced MW-1, Nand Lal
Paswan and marked documents as Exts. M-1 to M-7,

ﬂe concerned workman examined himself as WW-1
and documents have been marked as Exts. W-1 to W-5/1.

6. Main argument advanced on behalf of the
concerned workman is that he worked with the
management as casual worker since 23-5-81 and completed
240 days attendance. There is a settlement at Apex level on
12-10-89 for permanent absorption of the services of all
daily-rated workman who worked for 240 days during the
period 12-10-86 to 12-10-89, but the management is not
regularising him, though he was stopped from duty w.e.f.
1-12-1997.

The managment argued that the concerned workman
cannot be regularised. The management’s witness in his
examination in chief stated that there was a circular for not
regulariging the workmen. But in this respect on behalf of
the workman it has been argued that the management is
bound tg foliow the settlement and regularise his as per
Ext. W-2, W-3 and W-4. It has also been argued that casual
workers raised an industrial dispute as per Ext. W-5.

The management has given, as per Ext. M-4, working
days of the concerned workman. But it has been stated in
last paraiof page 2 of Ext. M-4 from 12-10-86 to 12-10-89
working days cannot be calculated. The concerned
workman stated that he had worked for more than 240 days
in a calendar year,

In this respect MW-1 stated in cross-examination
that I know the workman. I cannot say first date of
engagement and last date of removal. There was a settlement
in 1989 [for regularisation of workers who worked for
240 days, and a number of persons have been regularised
under this settlement, | cannot say 299 Arm-Guards have
been appbinted. Period was not mentioned in the voucher,
Some volicher were available and same are not traceable.
This statément of the management’s witness shows that a
number df persons have been regularised as per settlement
of 1989, Ext.W-4, So, there is no ground that he has not
worked for 240 days from 12-10-86 to 12-10-89 and the
management is bound to fulfil the settlement as per
Ext. W4,

7. On behalf of the managemnet 1999 (3) PLIR 762 has
been refetred. They have also referred 2009 (2) PIIR 1017.

In view of the above facts it shows that the
nanagement has violated the Settlement, Ext. W-4, which
is not justified.

8. In the result, T hold that the action of the
management of UCC Bank, Patna in not re-instating and
regularising the services of Shri Dasrath Mandal, S/o
Shri Kailash Mandal, Vill- Mahaddipur, P.S. Kasim Bazar,
Mungher, Casual worker performing the duties of peon is
not legal and justified. Accordingly, the concerned
workman is entitled to be reinstated in service with effect
from the date of his stoppage of work and to be regularised
as Peon from the year 2003. The management is directed to
implement the award within 30 days from the date of
publication of the Award,

This is my Award.
H. M. SINGH, Presiding Officer

T faeeit, 21 avTRY, 2012
WA, 2836 3T fora i, 1947 (1947
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New Delhi, the 2 1st August, 2012

5.0, 2836.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 4/2000)
of the Industrial Tribunal/Labour Court, Bikaner now as
shown in the Annexure in the Industrial Dispute between
the employers in relation to the management of UCO Bank
and their workmen, which was received by the Central
Government on 24-7-2012.

[No. L-12012/82/2000-IR (B-II)]
SHEESH RAM, Section Officer
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NewDelhi, the 21st August, 2012

S.0. 2837.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 27/2005)

of the Central Govemment Industrial Tribunal/Labour Court,
Kanpur now as shown in the Annexure in the Industrial
Dispute between the employers in relation to the
management of Punjab National Bank and their workman,
which was received by the Central Government on
8-8-2012.

[No. L-12012/56/2005-IR (B-11)}
SHEESH RAM, Section Officer
ANNEXURE
BEFORE SRI RAM PARKASH HJS, PRESIDING

OFFICER, CENTRALGOVERNMENT, INDUSTRIAL
TRIBUNAL-CUM-LABQUR COURT, KANPUR

Industrial Dispute No, 27 of 2005
Betwosn

Sri Ram Narain Gupta, son of Sti Gays Prasad Gupta, 119,
Kalloo Kuwan, Near S.M. Montessari School
District Banda

And

The Senior Regional Manager, Punijab National Bank,
Regional Office, Kanpur Road, Jhansi.

AWARD

1. Central Government, MoL,, New Delhi, vide
notification no. L-12012/56/2005-1R-B-11 dated 9-8-05, has
referred the following dispute for adjudication to this
tribunal.

2. Whether the action of the Punjab National Bank
Regional Office, Jhansi in imposing punishment of dismissal
without notice upon the workman as per the order dated
29-4-2004 is proper and justified ? 1f not to what relief the
workman concerned is entitled to ?

3. Brief facts of the case are—

4. That the claimant was appointed on 22-3-82,asa
clerk-cum-cashier at Shikohabad Branch. On 19-3-2001, he
was working as Special Assistant after promotion at Gursari
Branch in District Jhansi. That he has been an active
member of trade union due to which the opposite party
was having animosity against him.

5. There was a saving bank accoumt no. 8462 of
Smt. Kanchan Devi at Banda Branch. The management
levelled the charges against him that Smt. Kanchan Devi
has complained against him that he had withdrawn huge
amount at different dates from her account with a view to
defrand her account and to mis-utilized the amount received
from the said account, whereas she has never made any'
complaint on this. The management has suspended him.
Against the suspension the claimant filed a writ before the
Hon'ble High Court wherein the suspension order was
stayed. Even thereafter the management served a charge
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sheet dated 27-6-02 upon him. The clsimanthus filedmply
of the charge sheet Sunrying all the sllugusens.

6. It is alleged that different inquiry efficers-wore
changed when theydid tiot submit the report. In the ‘end
Sri D K Yadav was sppolumd ingulry officer-whosubwitked
his report before the discipinary sthority wiich swit

7. It is sllaged that four witnesses wors:produced by
the management. The evidince sdduced by the wittiessss
omployee.

8. It is sleo-sliuged that proper OppORGHItY s WOt
boen granted 0. kien to produce his defense. v iy slleged
that his services bave boen tormsinuted on e dasis of
defective inquiry by wot following the pwincipies of nearal

9.1 i :
with a olesed mind by the:appoliste miericy.
mummmumu
ujontified and Mugalan e service of

11. Oppeslvs-paty has filed the writion Statomont

_Sunt.-Smauiun’ Byvi. These cane 1o At “Srough-er
the CSE. Phie changee werw fouid 1 have been proved by
oifiotrthe Sholpimiry aiivority impossd punishesent of

12. Irisaliugoautiiie charges lovelied agaiest lim
wete fouiid proved By W uulry Officer on the basis of
primstpios of el jumivw-id given il opportunity to
the: viahmunt. 7t iu-aioged st bufore impoving the final
o ORI W 2 74- D004, Whith wer .
APPSRty S tiseigiven tim opportunity of
: e ne-dsmo force i W sflugation Ofthe
oclalmant-und: the clalin &f Wie clulimmnt is lisble to be
Shamissed.

13. Both e purties have lod oral as well as
docamintry Yvidunte. .

14, Hoardaipavesud the whole rocord.

15. It is commidudwid:-argued by the representative

WIS T ;e DI 17, 1934
W

6933

——

‘of the ‘woriawer Wt it is a case of no evidence or the
imptiry officer has given perverse finding. He has given

“the finding on the basis of such cvidence, which is not in

existence. He has also challenged that no dismissal notice
‘eosd to-him before passing major penalty of dismissal.
‘He'has challonged the preliminary inquiry. _

16, In this castthowashorizsd representative for
‘oppoRe party has mgwed and preyed that whatever
evidence was-in their pesssssion:as onl svidence they
ad W vomeid idence muy be

Of nbye: ey
IS, Fo M SN SNon s beon raised
Hyyeworrs i,
17. Thwtilve;
where | have: 3o -enanre Wevvilmor-dddaced by
Opposite party %o Wentilsly Wi Yhgus I e tribunal as

Y U ———
whiich ‘were Jwtiiud agninet the CBE vide Charge shect
dewed 27-6-02.

19, Pivsohmge todusiug ywnnpsting clork-cum-

Various

JONY eT— ——_—
you deporived Ry §9000 tx She BPove ‘Scotunt of
Smt: Kanchus Devion fllowing:dute vight from 10-12-93
10 16-2-200}and the-amount deposited is right from 7000
like wive sidap to 69000 as shown in the chasge sheet,

21. There are other charges also viz. charge no. 3 and
4 which may be taken in the end.

22. The opposite party has produced 4 witnesses
before the inquiry officer and two witnesses has been
produced before the tribunal out of which one is Mohan
Parkash Gupta as M.W.1, who is andwndwriting exportand
M.W.2 is Srl D K Yadav, who is:animguiry officer.

23. Now the sithorized ropresommtive for the
oppesito party has. comended that the tvidenee of M. W.1
and the evidence of other witnteses which wore produced

24. Agresing with his contention 1 have examtined
the evidence. '
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25.Firstof all 1 would like to examine the evidence of
Smt. Kanchan Devi who was produced , before the inquiry
officer and cited there ag M.W.2 before the inquiry. She
has given her evidence on affidavit before which is
document no.14/33-34, She has clearly stated that she was
holding an account SF No.8462 in the said branch of the
bank, but stated on oath that one day the Manager of the
branch along with certain employee came to her and took
her signature on plain papers stating that there are certain
irregularities in her account. She further goes on to submit
that on the assurance of the bank officials she gave her
signature on some biank papers. Thereafier bank's official
came to her repeatedly on the saying to give evidence. She
further stated in her affidavit that while going to the bank
on 4-2-2003 with the officials of the bank she was informed
by the manager of the bank that it is Mr. Ram Narain Gupta,
who had removed or committed irregularity in her account
and against him she has to depose before the inquiry officer.
On coming to know about the above fact she was shocked
on the premises that how Sri Ram Narain Gupta could make
irregularities in her account. But she informed the bank
officials that she will not give her evidence on the line
which she is being suggested by the bank officials and
thercafier he came to her residence. Yet again the bank
officials approached her to depose against the workman.
Now she has reiterated the fact that she never made any
complaint against Sri Ram Narain Gupta and she was not
having any grudge against the delinquent employee.

26. This is the affidavit which has been considered
by the inquiry officer by way of examination in chief of
Smt. Kanchan Devi Mishra, Going through the contents of
this affidavit she has no where supported the case of the
bank and she never stated that she had given any complaint
against the CSE regarding the irregularities committed in
her account. If she had given any complaint now it was for
the opposite party to have inquired or cross examined this
witness that she has tendered the complaints against the
CSE. Opposite party has filed 3 complains which are paper
no, 14/88-90. These are photocopies. Originals have not
been produced. These complaints were never produced
before the account holder Smt. Kanchan Devi to show
whether any fraud took place in her account to withdraw
an amount of Rs.70000 on different dates by way of
fraudulent signatures in her name.

27. 1 would like to point out here that the witness
Smt. Kanchan Devi the account holder was present before
the inquiry officer 14-10-2003, after tendering her affidavit
in evidence, still the presenting officer did not prefer 10
cross examine her on the saying that there does not appear
any reason for cross examining her.

28. Sri R K Gupta who is a senior manager in the bank
has been produced by the bank before the inquiry officer.
There are allegations that the CSE has withdrawn the

amount fraudulently through the withdrawal slips of the
account holder. When a question was put by the presenting
officer to the witness and inquiry from him to see the front
and back of the withdrawal form and to state as to whom
the amount was paid. He stated that according to the
withdrawal slips this amount has been paid to the account
holder Smt, Kanchan Devi Mishra,

29. Document MEX - 28 is the teller card / specimen
signature of the account holder Smt. Kanchan Devi at the
time of opening the account. When a question was put to
the witness Sri R K Gupta, whether the signature on the
withdrawal slips MEX-31-34 is tallying with the signature
on the teller card MEX 28 which belongs to Smt. Kanchan
Devi Mishra. He categorically replied that all the signatures
are tallying with each other.

30. In my view in such a situation when the witness
of the bank who is a very senior officer is clearly admitting
that the signatures appearing on the withdrawal slips are
tallying with the specimen signature appearing on the teller
card of the account holder.

31. The bank’s witness Sri R K Gupta, has no where
stated the fact that these signature appearing on the above
documents were made by the CSE with oblique motive.

32. It may also be pointed here that whatever
complaints are alleged to have been made by the
complainant against the workman on a specific question
posed by the defense representative to specify as to
whether the signatures on the alleged complaint and the
signature on the account opening form teller card are one
and same. The witness replied that both the signatures as
appearing on the teller card and on the complaints do not
tally with each other.

33. Therefore in my view complaints like paper no.
14/88-90 obtained / procured by the branch manager against
the CSE appears to be fabricated, even the originals have
not been filed by the management before the tribunal.

34. MEX. 46 is a deposit slip of Rs.7000. It is alleged
by the management that the CSE has himself deposited the
amount in the account of Smt. Mishra after fraudulently
withdrawing the amount himself. When a question was
put to M.W.1 who is senior officer in the bank by the
defense as well as by the presenting officer on his re-
examination, M. W.1, clearly admitted that the signature
on MEX. 46 tallies with the original signature of account
holder which is existing on MEX. 28. Then in such a
situation it is strange that as to how the charges are being
levelled against the CSE. If this exercise would have been
done by the management before the issuance of charge
sheet, this thing would not have happened. It also shows’
that the enquiry officer has travelled beyond his
jurisdiction as he did not consider the evidence which
was available on record.
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35. 1 have also considered the evidence of
Sri Chaman Lal Agrawal who is also a senior officer in the
benk.ltisverysumgetopointomhereﬂmM.thas
also not levelled or gave any evidence to prove the charge.
When a question was put to him that he should soe whether
the withdrawal forms MEX.31 to 45 and state as to whose
signatures arc appearing on thesc documents. He stated
the name of Smt. Kanchan Devi Mishra.

36. ] have examined the statement of Sri M. P. Gupta,
Hand writing expert who was produced as M.W.4 during
the inquixybutthemanagementhasagainprodmedhim
before the tribunal as witness M.W.2.

37. I have also examined his statement. During his
statement the court has given an observation that the
witness is proving the record not on the basis of original
documents but on the basis of photocopies which is not
permissible. The evidentiary value on the basis of
photocopy is nil. This witness has also admitted the fact
before this tribunal his original hand writing report is not
available.

38. It is also a fact that hand writing expert has never
taken the admitved hand writing of the CSE at any point of time
to compare the same with the disputed writing of the account
holder appearing on the withdrawal slip of deposit slip.

39, Therefore, in view of the aforesaid circumstances,
the evidence lead by M.W.1, M.W.3 and M.W.4 does not
carry any weight from which the inquiry officer has
concluded that the charges are being proved against the
CSE on the basis of above evidence. <

40. As against the above evidence the workman /
charge sheeted employee has produced himself in the
witness box before the tribunal and he was thoroughly
grilled in his cross examination but the management has
palpably failed to bring out any substance from the mouth
of the charge sheeted employee so as to establish the
charges against him.

41. It is also contended by the representative of the
workman that his dismissal from service passed by the
management without notice is also illegal. At any rate if the
management was of the view not to retain the services
based on the enquiry report it was obligatory on the
management to have issued a notice to this effect to the
workman but in the absence of the same, the dismissal
order could not be sustained in the eye of law. On this
point of view I am fortified with the law laid down by the
Hon'ble Supreme Court of India reported in SCLJ 2009,
page 334 in between State Bank of India versus Ranjeet
Kumar Chakrowarty where in it has been clearly held that
- Where ever the rule is silent, principle of natural justice
shall be read in it. It is now settled principle that wherever
the rule is silent the principle of natural justice shall be read
in it. A hearing should be given to a person who is being
punished with a major penalty; therefore, the principle of
natural justice has to be read in this rule.

42. The preposition of law laid down in the case cited

above apply with full swing to the facts and circumstance
of the case in as much as the concernied workman too has
not been heard or has been given any notice prior to the
passingofﬁualorderofdismiualbythediscipliury
authority. Therefore, from this point of view also, the action
of the opposite party is liable to be set aside being illegal
arid against the principle of nature justice.
’ 43. Now in the end it is to be examined by the tribunal
whether the domestic inquiry conducted by the
managmentagainstﬂ:ewmhmni:apinstﬂwnﬂuof
natural justice and that the finding of the inquiry officer in
the said inquiry is perverse.

44. Before ‘answering the above point it may be
mentioned here that the tribunal is oblivious of the fact
that in cases where in a case of dismissal, discharge or
termination of the services of the case is referred for
adjudication, first of all it will be examined as to whether
domestic inquiry conducted by the employer is in
accordance with the rules of natural justice. If this issue
has not been framed and the parties have adduced evidence
in the case before the tribunal then tribunal is bound to
consider the evidence in combination i.e. available on the
record of the domestic inquiry as well as evidence led
before the tribunat by the parties concerned which has
been considered as material available on record. If on the
analysis of the material available on the record, the tribunal
comes at a conclusion that neither the inquiry conducted
by management against his employee was fair and proper
and also comes at a conclusion that the management has
again failed to prove the charges against his employee
before the tribunal despite availing of the opportunity-to
adduce evidence, in such circumstances the tribunal hds
been left with no other option but to set aside the action of
the management.

45. Having concluded that neither the domestic
inquiry conducted by the management was fair and proper
and also that the finding recorded by the inquiry officer is
perverse and even otherwise the management has also
failed to prove the charges against the employee before
the tribunal, therefore, in any view of the matter the action
of the management as referred to in the schedule of
reference order cannot be appreciated and therefore is
liable to be set aside at the hands of this tribunal.

46. Accordingly it is held that the action of the
management as referred to in the reference order is liable to
be set aside and the workman is held entitled to be
reinstated in the service of the bank with full back wages,
seniority and all consequential benefits.

47. Reference is answered accordingly in favour of
the workman and against the manhagement.

RAM PARKASH, Presiding Officer
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New Delhi, the 21st August, 2012
§.0. 2838.—In pursuance of Section 17 of the
Industriat Disputes Act, 1947 (14 of 1947), the Central
Gowvernment hereby publishes the Award (Ref. No 226/
2011) of the Central Government Industrial Tribunal/Labour
Cotnt -11, Chandigarh now as shown in the Annexure in
the!Industrial Dispute between the employers in relation
to the management of Punjab National Bank and their
wotkman, which was received by the Central Government
on 11-8-2012.
[No. L-12011/36/201 1-IR (B-ID)]
SHEESH RAM, Section Officer
ANNEXURE
IN THE CENTRAL GOVERNMENT INDUSTRIAL

TRIBUNAL-CUM- LABOUR COURT-II,
CHANDIGARH

Present: Sri A K. Rastogi, Presiding Officer
Case No. L D. No. 226/2011
Registered on 8-12-2011
Sh.'F.C. Mittal, PNB Emp., Association (NZ), H.No.184,
Seator, 45-A, Chandigarh. '
...Petitioner
Versus
The General Manager, HRD, Punjab National Bank, HO-
Bhikaji Cama Place, New Dethi.
...Respondents
APPEARANCES
None.
Sh. 8.C.Negi AR.

For'the workman
For the Management
AWARD
Passed on June 11,2012
Central Government vide Notification No, L-12011/
36/2011-IR(B-11)} Dated 9-11-201 1, by exercising its powers
under Section 10 sub-section (1) Clause (d) and sub-section,
(2-A) of the Industrin] Disputes Act, 1947 (hereinafter
refdrred to as “Act’) has referred the following Industrial
dispute for adjudication to this Tribunal:—
“Whether the, demand of the union (Punjab Natienal
Bank Employees Association, Chandigarh) for
payment of full time scale of wages to the workman
Smt. Ramo Devi, part time Sweeperw.e.f. 1-12-98 to
1-4-10 from the management of General Manager,
Punjab National Bank, Chandigarh is just fair and
legal ? What relief the workman is entitled to 7"

After receiving the reference the notices were issusd
to the partics. The respondent put in its appearance but
the claimant did not turn up. Notice sent by registered post
to the claimant on 5-3-2012 returned with the postal
endorsement that there is no such person available at the
given address. As the claimant is not available at the given
address, and he has not put in its sppearance snd filed
claim statement hence, service is not possible on him. A
“No Dispute Award’ is passed in the ese. Let two copies
of the Award be sent to Central Government for further
necessary action.

ASHOK KUMAR RASTOGI, Presiding Officer
¢ faeedt, 21 smew, 2012
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New Delhi, the 21st August, 2012

S. 0. 2839.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Avard (Ref. No. CGIT/
NGP/168/2000) of the Central Govemment Industeial
Tribunal/Labour Court, Nagpur now as shown in the
Annexure in'the Industrial Dispute between the empleyoss
in refation to the management of UCO Bank and ‘their
workman, which was received by the Central Government
on 1-8-2012.

{No. L~12012/13496-IR (B-ID))
SHEESH RAM, Sectien Officer
ANNEXYRE
BEFORE SHRI J.F. CHAND, PRESIDING OFFICER
CGIT-CUM-LABOUR COURT, NAGPUR
Case No. CGIT/NGP/ 1682000
Date: 3-5-2012.
Party No.1:
The Divisional Manager, UCO Bank,
Divisional Office, 108, Sushil Bhavan,
Balraj Marg, Dhantoli, Nagpur-440012.
Versus
Party No.2:
Shri Devrac Laxman Mehar,
At & Post : Arofi, Tehsil-Muauda,
Distt. Nagpur.

AWARD
(Dated : 3rd May, 2012)

In exercise of the powers conferred by clause (d) of l
sub-section (1) and sub-section 2{A) of Section 10 of
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Industrisl Disputes Act; 1947 (14 of 1947) (“the Act” in
short), the Central Government had reforrod the industrial
dispute between: the- employers, in relation to the
management of UCO Bank and their workman, Shti. Deorao
Maebar, for adjudicetion, to. CGIT-cum-Labour Court,
"~ Bombey as per lettar No. L-12012/134/96-IR (B-II) dated
20-5:97, with the following schedule - —
“Wiiether the: action- of the management of LICO
Bank, Nagpur in. terminating/discontinuiag the
services of Shri Deorao Laxman Mehar, Casual
Labowr/Part- time Sweeper at Aroli Branch w.e.f.
24-3-1994.is Jogal and justified ? If not, to what relief
the said workman is entitled 7"

Subsequently, the:case was tm\sferred to this
Tribunal for adjudication in sccordance with law.

2. Onreceipt of the reférence; the parties were noticed

to. fide: their -statement- of claim and. written
siatoment: _the. workman, Shri Deorao

(“tbwo:hnm"inslmt),ﬁledthestmnauof
clnndhnmﬂofﬂnUﬁ)Bmk(“PmyNo 1”
in short) filed its writton statement.

The case.of the workman as projected in the
statement of claim is that he came to be appointed as a
casusl full time swoeper on daily wages with the party no. 1
on 7-3-1992 and was posted to Aroli branch of the Bank
and worked continuously till 26-3-1994, without any break
and his services weore terminated by the Manager of the
Beranch on 26-3-1994 orally, without any show cause notice
_ or any lawful roason and being aggrieved by the order, he
" made representations to the Divisional Manager on
30-5-1994 and 15-8-1994, but the same were not considered
and the party no. | confirmed another employee, who was
jmhrtohnandutumeryMthcm
and claimed forcontinuamce in the Bank, his services were
terminatod. by party no. 1 and he being a confirmed
s contemplated under the Act and under the Industrial
Dispuses (Central) Rules, 1957 (“the rule” in short) and as
he had completed 240 days of work, termination of his
servioes without compliance of the-provisions of section
28.F of the Act is illegal and is liable 10 be set aside.

The workman has prayed to quash and set aside the
orsl order of termination dated 26-3-1994:and for his
reinstatement in service with continuity and full back

3. The party no.| in its written statement has pleaded

inter-alia that thé workman was never appointed as a casual
full time sweeper at Aroli branch and the queation of service
of show canse notice to the workmaa does not arise, as
there was no appointment, service aad termination as
claimed and the workman was engaged from time to time
on “Khus Tatti" and clesning the premises and he was

paid wages on vouchers for the same and he had never
done any duty in the capacity of an employee of the Bank
and the Bank have its Recruitment Regulation for
appointment of sub staff and due to the ban of recruitment
of sub staff, there was no recruitment since 1985 and there
was no relationship of employer and employee between it
and the workman and the workman had not worked for 240
days and as such, compliance of the provisions of section
25-F of the Act does not arise and the same has no
application and the workman is not entitled for any relief.

4. Besides placing reliance on documents, both the
parties adduced oral evidence in supportof their respective
claims. The workman examined himself as a witness. His
exsmination-in-chicf is on affidavit. In his examination-in-
chief, the workman has reiterated the facts mentioned in.
the statement of claim. However; inhis cross-examination,
he has stated that no written order was given to him to
wmkasamuﬂlahmnm’afulltmswepumdhewas
paid on voughers.

One Suryabhan has also been exemined as a witness
on behalf of the workman. He has stated that the workman
worked from 1992 to 1994 in Aroli Branch of the Bank and
after working for 653 days, his service was terminated
orally. In his ctoss-examination, the witness has stated that
he has no knowledge as to who had engaged the workman
and what work he was doing and he came to know from the
workman himseif about the removal from service. According
totlmwm«a,hehuapauhookhthchmdwntingof
the workman mentioning the withdrawals and doposits in
the same. The workman himself has not claimed such a fact
either in the statement of claim or in his evidence on
affidavit. Hempe, the evidence of the witness cannot be
believed.

5. One Bhardwaj has been examined as a witness by
party no.l. He has reiterated the facts meationed in the
writien statement, in his evidence, which is also on affidavit.
His evidence has remained unchallenged, as nobody
appeared on behalf of the workman to cross-examine him.

6. It is necessary to mention here that as the workman
did not appear in the case, order was passed to procoed
with the case ex-parte against him on 22-11-2011.

7. Inview of the stands taken by the parties, [ think
it necessary to mention the principles enunciated by the
Hon' ble Apex Court in this regard, befiore embarking upos
the discussion of the merit of the case. '

The Hon'ble Apex Court, in the decision reported in
Aﬂl?ﬁSC—?S{MDIMCMVS.M
workmes) have held that - —

“Though section 25-F speaks of continuous

. service for not less than ome year under the

employer, if the workman has actnally worked for
240 days during a period of 12 calendar months
both the conditions are fulfilled. The definition of
“Continuons Service” need not be read into
section 25-B. The fiction converts service of 240
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days in a period of twelve calendar months into
continuous service for one complete year. The
amended section 25-B only consolidates the
provisions of section 25(B) and 2(eee) in one place,
adding some other matters. The purport of the
new provisions, however, is not different. In fact,
the amendment of section 25-F of the principal
Act by substituting in clause (b) the words “for
every completed year of continuous service” has
removed a discordance between the unamended
section 25 B and the unamended Cl. (b) of section
25-F. No uninterrupted service is necessary it the
total service is 240 days in a period of twelve
calendar months either before the several changes
or after these. The only change in the Act is that
this service must be during a period of twelve
calendar months preceding the date with reference
to which calculation has to be made. The last
amendment has now removed a vagueness which
existed in the unamended section 25-B”.

In the decision reported in AIR 1981 SC-1253
(Mehanlal Vs. M/s. Bharat Electronics Ltd.), the Hon'ble
Apex Court have held that,

“Industrial Disputes Act, 1947 (14 of 1947).
Section 25- B (1) and (2)- Continuous service-
Scope of sub-sections (1) and (2) is different,
{words and phrases-Continuous Service).

Before a workman can complain of retrenchment
being pot in consonance with Section 25-F, he has to show
that he has been in continuous service for not less than
one year under that employer, who has retrenched him
from service. Section 25-B as the dictionary clause for the
expression ‘‘continuous”. Both in principle and are
precedent it must be held that Section 25-B (2) comprehends
a situstion where a workman to not in employment for a
period of 12 calendar months, but has rendered for a period
of 240 days within the period of 12 calendar months
commencing and counting backwards from the rejevant
date, i.e. the date of retrenchment. If he has, he would be
deemed to be in continuous service for a period of one
year fbr the purpose of Section 25-B and Chapter V-A”".

The Hon'ble Apex Court in the decision reported in
AIR 2003 SC-38 (M/s. Essen Deinay Vs. Rajeev Kumar)
has held that: '

“Industrial Disputes Act, 1947 ( 14 of 1947)- 5. 25-
F, 10- Retrenchment compensation-Termination

of services without payment of -Dispute referred
to Tribunal-Case of workman/claimant that he had
worked for 240 days in a year preceding his
termination-Claim denied by management-Onus
lies upon claimant to show that he had in fact
worked for 240 days in a year-In absence of proof
of receipt of salary workman is not sufficient
evidence to prove that he had worked for 240
days in a year preceding his termination.”

So, it is clear from the principles enunciated by the
Hon'ble Apex Court in the decisions mentioned above that
for applicability of Section 25-F of the Act, it is necessary
to prove that the workman worked for 240 days in the
preceding 12 calendar months commencing and counting
backwards from the relevant date and the burden of such
proof is upon the workman.

8. The present case at hand is now to be considered
with the touch stone of the principles enunciated by the
Hon "ble Apex Court and it is to be found out, if the workman
has been able to prove that he had infact worked at least
for 240 days in a year preceding his termination. According
to the workman, his services were orally terminated on
26-3-1994. So, it is necessary for the workman to prove
that in the preceding twelve calendar months of 26-3-1994,
he had worked for 240 days.

9. The workman has filed some documents in support
of his claim. The documents filed by the workman do not
show that he had worked for 240 days in the preceding 12
months of 26-3-1994. On the other hand, the documents
filed by the party no. 1 and the unchallenged evidence of
the witness of party no. 1 show that the workman did not
work for 240 days in the preceding 12 months of 26-3-1994,

As the workman has failed to satisfy the eligibility
qualifications prescribed in Section 25- F read with Section
25-B of the Act, the provisions of Section 25-F are not
applicable to his case and as such, he is not entitled to any
relief.

ORDER

The action of the management of UCO Bank, Nagpur
in terminating/discontinuing the services of Shri Deorao
Laxman Mehar, Casual L.abour/Part time Sweeper at Aroli
Branch w.e.f. 24-3-1994 is legat and justified. The workman
is not entitled to any relief.

1. P. CHAND, Presiding Officer
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