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PART [I—Section 3—Sub-section (i)

mm%m(mmﬁm)mmmmmmmm

Statutory Orders and Notifications Issued by the Ministries of the Government of India
(Other than the Mimistry of Defence)

writie, v T aa $9 He
(w1 SR wfaew fAwm)
4 fewett, 17 Faamay, 2012

1, 31, 2970 —HE TR TAgEH feeh ferdy gfew
oy SifufEE, 1946 (1946 1 AfafEM E. 25) I % 6
E wamwsﬁm—m(l)mmmmm
FT g A T TR TeEie® (T) fawm, ER F
i § 3T, 2012 FY A=A H, NUAT, 658/2011/221
mmwﬁr%aﬁmov—mus@rt«‘ﬁmoog-zoloaﬁmﬁx
3 2r e feem (ar@ o EEe fem) s 1 7fy 3k
e e Ferer 4 o o1 1Ay gEud, ST i T
& wey #, e v Homd # defg e FE
s, 1988 (1988 1 IfufaH E, 49) MU I13(2) F
e wEs R 13(2) () T (3) % e ofed W S
e, 1860 (1860 %1 UL T, 45) F1 W 120, 409
317 420 3 o1 emEEd. Ty, WEEN W, 382011 % ey
ﬁamm,@w,mﬁﬁmﬁwmm
ST 3wl ol T wed & I A T dereE H
mmﬁmummﬁﬁwﬂﬂﬁw—vﬁfaﬁwgﬁw

Tog & TeEdt W wiEwdi w1 R 1 fora woqul
(7235)

3499Gl/2012

o T & Gay d FE
[, 6. 228/47/2012-T A8 1]
it 99, s RtEa

MINISTRY OF PERSONNEL, PUBLIC GRIEVANCES
AND PENSIONS

(Department of Personnel and Training)
New Delhi the 17th September, 2012

S.0. 2970.—In exercise of the powers conferred by
sub-section (1)} of Section 5 read with Section 6 of the
Dethi Special Police Establishment Act, 1946 (ActNo. 25
of 1946), the Central Government with the consent of the
State Government of Assam, Political (A) Department,
Dispur vide Notification No. PLA. 658/2011/221 dated 8th
August, 2012, hereby extends the powers and jurisdiction
of the members of the Delhi Special Police Establishment
to the whole of the State of Assam for investigation of
offences relating to CID P.S. Case No. 38/2011 under
Sections 120-B, 409 and 420 _of the Indian Penal Code,
1860 (Act No. 45 of 1860) read with Section 13(1)}¢) & (d)
read with Section 13(2) of the Prevention of Corruption
Act, 1988 (Act No. 49 of 1988) registered at Police Station
CID regarding illegal transfef, withdrawal and
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misappropriation of fund in the Agriculture and
. Horticulture Mission in NC Hills (now Dima Hasao District),
 Assam during the period from 2007-2008 to 2009-2010 and
F attempt, abetment and conspiracy in relation to or in

connection with the above mentioned offences and any
- other offence or offences committed in course of the same
transaction or arising out of the same facts.

[F-No.228/47/2012-AVD-II]
RAJIV JAIN, Under Secy.

o oy
( forel drer )
7 fawelt, 24 o, 2012

w1 . 29713 Fafrm ot fawmm mifbsor
PR, 1999 (1999 %1 41) 1 U 4 Gra e WP
S FT B, FEA THR, TRET, o w. . e,
[sresy, ereEel % ah ¥ oM. W' T T R
W ur ol =t srfy  frg sveren sTTRY s €, < o
e ®, e Pafraer ik P ST 2 s
WeE w0 frgw w3

[, 11/6/2003-51-111]
i AR, fiws

MINISTRY OF FINANCE
{Department of Financial Services)
New Delhi, the 24th September, 2012

5.0.2971.—In exercise of the powers conferred by
Section 4 of the Insurance Regulatory and Development
Authority Act, 1999 (41 of 1999), the Central Government
hereby appoints Shri $.B. Mathur, Ex-Chairman, LIC as
Rart-time Member of the Insurance Regulatory and
Development Authority vice Ms. Ela R. Bhatt with
immediate effect for a period of five years or until further
drders whichever is earlier.

[F.No. 11/6/2003-Ins. im]
PRIYA KUMAR, Director

(e fom sf s fam)
(- 1V N1
7§ feweft, 17 v 2012

WL WAL 2972.—NTE WENR FT AUHET §. U
4§_3/2003/qg-4mm~4 feAi= 07-07-2010 % gry nf
U@wmﬁsﬁm(m)aﬁmﬁm

B N L B S N SR LT R e e gl S LLUBRPINTET | T . T Fne,

31-3-2013 7% w7 <t &
| [§. TF. 46-3/2008-T¢-4/TTqETH-4]
ST g 19, e Wi

MINISTRY OF HUMAN RESOURCE
DEVELOPMENT

(Department of School Education and Literacy)
(NLM-IV SECTION)
New Delhi, the 17th September, 2012

S.0. 2972.—The term of the Council of the National
Literacy Mission Authority (NLMA), constituted vide
Government of India's Notification No. F, 46-3/2008/AE-4/
NLM-4 dated 07-07-2010, is extended tiil 3 1-03-2013.

[No. F. 46-3/2008-AE-4/NLM-4]
JAGMOHAN SINGH RAJU, Jt. Secy,

(o T fesm)
(oo gfe)
¢ fawett 17 faamag, 2012

F1. A 2973 —H2 19 TEHR, T8 (69 F WEE
warer # e v Prem, 1976 @ Prem 10 3 39-fra
(4) & TR #, A FEIA T HaTery (e e
) & siwfa, featfas frvafrared g = g
W%mﬁ,msomﬁmmﬁ—ﬁ%
F6=0t 1 FHrefare T e o e &, g st ¥

1. Yoma R Prvafyarer, afve, dom

[€. 11011-1/2011-T 911 ]
T4 wAR g, dgea wies

(Department of Higher Education)
(O.L. Unit)

New Delhi, the 17th September, 2012

8.0. 2973.—In pursuance of sub-rule (4) ofrule 10
of the Official Languages (Use for Official Purposes of the
Union) Rules, 1976, the Central Government hereby
notifies the following Universities/Institutes under the
Ministry of Human Resource Development, (Deptt. of _
Higher Education) as offices, whose more than 80%
members of the staff have acquired working knowledge of

Hindi:



[P I—8"E 3(ii)]

R T N : R 29, 2012/3Re 7, 1934 7237

1. Central University of Punjab, Bhatinda.

2 Indian Institute of Technology Ropar, Rupnagar,
Punjab. _

[No. 11011-1/2011-OL.V)

ANANT KUMAR SINGH, Jt. Secy.

Fydven s, wma sl wniahe Reroe hrers
(v Wt forsaw )
( oedvey wres =)
7§ faeeh, 31 3R, 2012
W1, R, 2974.— VTS 9 330 Fram, 1987 % P
74 RS (1) $ T (W) & STTET # I s ol
g sifurgfen wwa e fom R A w7 faeo e
ST # ey e & o A vt B ¥

STt

wH i ol AR T e s e
dom # dom i it T sfwfa faly

irefF wdre T
- e WA,
afz v B, #
wen iR =
1 2 3 E 4
1. o U™ 9835 (MM 3): - 31.08.12
2012 Wt frem %
witfra ifaed
W 3 St T

W W AEE B T W A JEE S0, WS
W, 9, werge e ot A, 7€ feedi-110002, &
Frgiert ;¢ faeeh, Hrerwren, Svepg 5w, et T AR
m»m-w.w.m,t@ammﬁ
faw? ¥g e ¥

[gies : § 20/8-31]

o, w. Ay, &t ' E' @ e (ﬁgaaar-ﬂﬁ)
MINISTRY OF CONSUMER AFFAIRS, FOOD AND
PUBLIC DISTRIBUTION
(Department of Consumer Affairs)
(BUREAU OF INDIAN STANDARDS)

New Delhi, the 3 1st August, 2012

S.0. 2974.—In pursuance of clause (b) of sub-rule
(1) of Rule 7 of the Bureau of Indian Standards Rules,

1987, the Bureau of Indian Standards hereby r.otifies the
Indian Standards to the Indian Standards, particulars of
which is given in the Schedule hereto annexed has been
issued:

SCHEDULE
Sl No.and Yearofthe  No.and Yearof Date of
No. Indian Standard the Indian Establish-
Standards,if any, ment
Superseded
by the New
Indian Standard
(1 2) &) @)
1. 159853 (Part3): —_ "31-08-12
2012 Series
Capacitors
for Power
Systems Part 3

Internal Fuses

Copy of this Standard is available for sale with the
Bureau of indian Standards, Manak Bhavan, 9, Bahadur
Shah Zafar Marg, Mew Delhi-! 10 002 and Regional Offices :
New Delhi, Kolkata, Chandigarh, Chennai, Mumbai and
also Branch O@ces . Ahmedabad, Bangalore, Bhopal,
Bhubaneshwar, Coimbatore, Guwahati, Hyderabad, Jaipur,
Kanpur, Nagpur, Patna, Pune, Thiruvananthapuram.

[Ref: ET29/T31]

R.C. MATHEW, Scientist F" and Head/
{Electro-technical)

¢ faeeht, 4 faam=w, 2012

#1. &, 2975.-%%?{&15@, 1987 % fra 7
% afrm (1) & gT (@) & aga § wdta 7 o0
e fugfaa wm ¥ e AN s § fau g

() H wenE e e T
LAl

‘wH  HyiTE ARdE weireE = iR &

4 wAw(E) Fue, den iy BRw
a9 i vid= fafa

1 2 3 - 4

1. oTeud 14665 (W 2, PR 2012 31 ST, 2012
4/3¥ 1) 2001

2. IEUH 14665 (MM 1, T 2012 31 FTE, 2012
4/3TIM 2) 12001

3. ATEUH 14665 (VT 4, 3PTE 2012 31 FRA, 2012
4/3T4FT 3) 12001

4. OTEUH 14665 (MM 5, I 2012 31 3T, 2012

4139 6) : 2001
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(1) {2) (3) 4 (1) {2) . (3) {4}
5. m 14665 (MTT {1, 37TE 2012 31 37T, 2012 6. IS 14665 (Part 4/Sec 9) © 2 Augst, 2012 3] August. |12
, ' ! 2001

4/THTT 7). £ 2001 Electric Traction Lifts
6. WU 14665 (WM 2, AT 2012 31 37T, 2012 Part 4 components

4/39M 9) : 2001

mmmﬁmwquﬁ,mw,

b, JeRt e o wEl, T feeh-110002, i Frater:

mm,m,ﬁ,swiwmmm:m.
AL, S, YO A ferearrngen # fo ¥y wwerar ¥

[z : $ 25/81-27)

S, 4, Ao, Al v v W (Fore e
New Delhi, the 4th September, 2012

S.0. 2975.—in pursuance of clause {(b) of sub-rule
(1) of Rule 7 of the Bureau of Indian Standards Rules,
1987, the Bureau of Indian Standards hereby notifies that
amendment to the Indian Standards, particulars of which
are given in the Schedule hereto annexed has been

issued :—
SCHEDULE
S1  No.&Year of the No.& vear of Date from
Np. Indian Standards the which the
Amendment Amendment

shali have
effect

(1} (2) (3) (4)

Y., 18 14665 (Part 4/Sec 1) : 2 August, 2012 3] August, 12
2001 Electric Traction
Lifts : Part 4 components
Section 1 Lifts Buffers

2. IS 14665 (Part 4/Sec 2):
2001
Electric Traction Lifts :
Part 4 Components
Section 2 Lift Guide
rails and Guide shoes

3. IS 14665 (Part 4/Sec 3} 4 August, 2612 31 August, 12
2001
Electric Traction Lifts :
Part 4 Components
Section 3 Lift car Frame,
Car, conterweight and
suspension

4. IS 14665 (Part 4/Sec &) : 5 August, 12
2001
Electric Traction Lifts
Part 4 Components
Section 6 Lift Doors,
Lucking Devices And
contacts

5. IS 14665 (Part 4/Sec N
2001
Electric Traction Lifts
Part 4 components
Section 7 Lift Machines
and Brakes

1 August, 2012 31 August, 12

31 August, 12

| Avgust, 2012 31 August, 12

‘.—.|r.>-.‘| [ERNTINY peve i

[T T [P T e

Section 9 Controller
and Operating Devices

Copies of this Amendment are available with the Bureau
of Indian Standards, Manak Bhawan, 9, Bahadur Shah
Zafar Marg, New Delhi-110002 and Regional Offices:
Kolkata, Chandigarh, Chennai, Mumbai and also Branch
Offices: Ahmedabad, Bangalore, Bhopal, Bhubaneshwar,
Coimbatore, Guwahati, Hyderabad, taipur, Kanpur, Nagpur,
Patna, Pune, Thiruvananthapuram.

[Ref: ET/25/1-27]

R.C.MATHEW, Scientist 'F' and Head/
(Electro- technical)

7 feweht, 7 faam, 2012

F1. . 2976 UV W T Fram, 1987 & Fram 7
%W(l)ém(a)ﬁmﬁwquﬁ
g iftfea v @ 7R g wrdta weet @ e
ﬁaﬁﬁ&mw%ﬁwﬁas‘rwﬁz-

gt
®H wid Aty gee T WY A vy

wem (%1) ¥ 9en B sifnfug fafu
a9 3k v W A
A AT, gfe
w1 B, 1 e
i =
H (2) 3 (4)
1. o wayend ug o 30 97,
190112011 Hadteo 2012 .
ey ggferdi w51
ArtefyiaT (vEen Te)

T AR 1 Al SRS e ), AR e, 9 TR
e SR A, 7 feeelt- 110002, Sim wateg : SIS,
UERTE e, ey o wrEn s : STEHEEIR, SATeTE
AR, 92T, @amﬁﬁ?mﬁf‘aaﬁ%gwﬁ‘l

[t : wEE/sh-g st
fet TuR e, A9 ww ' v am
(9&~y ud 9% fawm)

(New Delhi, the 7th September, 2012

$.0. 2976.—In pursuance of clause {b) of sub-rule (1)
of Rule 7 of the Bureau of Indian Standards Rules, 1987,
the Bureau of Indian Standards hereby notifies that the
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Indian Standards, particulars of which are given in the
schedule hereto annexed has been established on the date
indicated against each:

SCHEDULE
SI.  No.& Year ofthe No.& Year of Date
No. Indian Standard  Indian Established
Established Standard, if any, or Date of
Superseded’ Establish-
by the New ment
Indian Standard
1) @ 3) @)
1. ISASO15011:2011 — o 30, June 2012
Guidelines for

auditing manage-
ment systems
(First Revision)

Copies of the above Standards are available for sale
with the Bureau of Indian Standards, Manak Bhawan, 9,
Bahadur Shah Zafar Marg,New Dethi-110 002 and Regional
Offices at Kolkata, Chandigarh, Chennai, Mumbai and
also Branch Offices at Ahmedabad, Bangaluru, Bhopal,
Bhubaneshwar, Coimbatore, Guwahati, Hyderabad, Jaipur,
Kanpur, Nagpur, Patna, Pune and Thiruvananthapuram,

[Ref: MSD/G-8 Notification]
NIRMAL KUMAR PAL, Scientist 'F' & Head
(Management & Systems Department)

¢ freett, 7 Fama, 2012
1, 3. 2977.— T A =0 Frm, 1987 % R
7$mﬁm(1)$ﬁ(@)$mﬁmma@
TrRgr fugha @ § e NI Wt 1 e
ﬁm@ﬁﬁmmtiwﬁaﬁmt:—

S
w4 i WIEd AFE T YR A wexf
Hom (H1) = ¥ g afewfg fafs
af 3 = | A WA

1yar A, At

# ¥, # 9@

sl =
0 (2) k) (4)

1. oméwE 7920 (Part2): — 31 AT,
2012/3T Q1 30 3534~ - 2012
2:2006 HifgTHt :
et iR weftE
o7 2 SRS
aifist (o -gEiE)

2. wmudi15202 (Part2): - - 31 3T,
2012/ €8 3t 11462- 2012
22010 ifeT! wiR
oo (TEdiE) B

M ) 3) 4)
e w0 ¥ |
wrtest fagia wm
2 T S AR
HIgH
77 ! F W YR AR S, W e, 9

werg wIE ST A, ¢ faeEt-110 002, grsfrq =wraferd -

#ﬁﬁﬁ,aﬁm;mﬁﬂé,gmﬁmwmﬁ:

FerarE, S, HITG, AT, T, T a4t ferearTged

far ¥g Swere ¥ ,

[vied - TEEESh - 8 ST
foreter AR e, ATTE (OF ' T A
(wary T = fawr)

New Delhi, the 7th September, 2012

S.0. 2977.—In pursuance of clause (b) of sub-rule
(1) of Rule 7 of the Bureau of Indian Standards Rules,
1987, the Bureau of Indian Standards hereby notifies that
the Indian Standards, particulars of which are given in the
Schedule hereto annexed has been established on the date
indicated against each:

EY

SCHEDULE

Si. No.& Year of the No.& Year of Date

No. Indian Standard Indian Established
Established Standard, if any, or

Superseded Date of
by the New Establsih-
Indian Standard ~ ment

n @ (3) (4)

1 IS 7920 (Part 2): — 31 August.
2012/150 3534-2: 2012
2006
Statistics Vocabulary
and symbols—Part 2
Applied Statistics
{Third Revision)

2. 1S 15202 (Part 2): 31 August,
2012/180 11462-2: 2012 '
2010

Guidelines for
implementation of
statistical process
control (SPC Part 2
Catalogue of tools

- and techniques

Copies of the above Standards are available for sale
with the Bureau of Indian Standards, Manak Bhawan, 9
Bahadur Shah Zafar Marg, New Delhi-1 10002 and its
Regional Offices at Kolkata, Chandigarh, Chennai,
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Mumbai and also Branch Offices at Ahmedabad, ) 2) 3) {4)
Bangaiuru, Bhopal, Bhubaneshwar, Coimbatore, Guwahati,
yderabad, Jaipur, Kanpur, Nagpur, Patna, Pune and 6. 3 T 15991; 2012/ 3! A,
hiruvananthapuram. 8459 01
[Ref: MSD/G-8 Notification] o W::' 2009 2on
NIRMAL KUMAR PAL, Scientist 'F' & Head i o v
(Management & Systems Department) = w
ARG § yam 5
¢ fewehi, 7 fawmr, 2012 fire gt
BL. 1. 2978 —uTEita T v e, 1987 % Frg Mz T
T 39fRm (1) @ g (a) % e § Tl A g
Qﬂgmﬂfﬁqhamtﬁﬁmmwﬁm‘fmm T o W 15992: 2012/ 31 37Tem,
?’rﬁwifﬁmwﬁimﬁaﬁwtz- o W 3N 15836:2000 - 2012
, ST 0 7 wore -
T T #R ey
w1 wiE wwhy T EHR AR i iz 3
G (F) F wen T Ak fafy
o R v R uE 8. oMWW 15994 (Part 2): & 31 T,
YA 2T, afz
’ 2012/3M w0 2 2012
= 0, F geq -
o g 23081-2:2009
—_— T 16 vEe -
(1) 2) (3) (4) ﬁmwm_
L. ¢ TW 14873: 2012/ - 31 3Pr, RT3 forg derer -
3E ug aﬁ 2709:2008 2012 W 2 : s T
3 v yeEd - TP
g o FHEETT b
o vtz (veen 9. % W 16500: 2012 - 31 a7,
THitem) TTh oty aw gl - 2012
2. o WW15993: 2012/ - 31 e, i
7 T 3 20775:2000 2012
Y& 6w -
#fen g & forg ﬁmaaﬁaﬁmﬂmﬁqmum.mm,gm
:‘2‘“ IE T AT, TE feeet-1 10 002, &sft= wrafer ; 7 et
3, TH 15995: 2012/ - 31 Rg 5 ; .
1% 9 3 25577 2008 2012 w b N a Ww
= 0 yorEs - HEATTAE, FLE, wWrare, v, HIIERT, AR,
T ) AR, HITGR, TR S, T e feremange
4, 3 W 15996: 2012/ - 31 apm, o ¥ sermr ¥
R 3N 11620:2008 2012 [Feef : mromElsi-g afrgsrn)
]Ia:“ qa gﬁm — i r
‘ o frier e urer, S wa S yE
R (994w o Fam)
5. ST TH 15994 (Pan 1): - 31 T, ‘
2012/9 W 3h 2308). 2012 New Delhi, the 7th September, 2042
1:2006 $:0. 2978.—In pursuance of clause (b) of sub-rule
¥ & verem - (1) of Rule 7 of the Bureau of Indian Standards Rules,
frare T g - 1987, the Bureau of Indian Standards hereby notifies that
e % forg frerere - the Indian Standards, particulars of which are given in the
W 1 : fagiy Scheduie hereto annexed has been established on the date

R T S R T P TR .

indicated against each:
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SCHEDUEE ) @ 3) |G
Sl No.& Yearof the No.&Yearof ~ Dateof 9: 1516500:2012 .o 31 August,
No. Indian Standard the Indian. Establi- Devnagri Script and. 2012
Established standard, ifany, shedor Hindi
Superseded Date of Speilings 7
b establish- .
I:d?a‘:' :t::dltd ment ) Copies of the above: Standards are available for sale
- with the-Bureau of Indian Sizndards, Manak Bhavan, ¢
(D @ 3) @ Behadur Shah Zafar Mirg, New: Delhi- 110 002 and its
1. IS 14873:2012/1S0 31 August, Regional Offices-at: Kolkata, Chandigarh, Chennai,
273%‘2008 l“g’:’,'“’“““ g 2012 Mumbai and: also Branch Offices at Ahmedabad,
and documentation - sanestiwar, Coi _
Format for information }B{Il?l:t:dm}owl, Bl;{ N ’CDW’ g‘um:;
exchange (First Revision) yderabad, Jatpur, anpur, Nagpur, Patna, Punc an
Thiruvananthapuram.
2. 15 15993:2012/180 31 August,
20775:2009 - 2012 [Ref: MSD/G-8 Notification]
Information and TN EAD B el
documentation -  NIRMAE KUMAR: PAL, Scientist 'F' & Head
Schema for holdings (Management & Systcms ‘Department)
information T4 T 2012
3. 1515995201210 - 31 August, ' '
255?7:2028dlnfor- 2012° W, 3, 2979 — SR Aol 1w, 1987 # frm
mation and documen- by (1) T s ol
tation Marc exchange -TH (1) *ﬁ!‘-(:; tﬁﬂa l&-!-“ 1# e Sl
4 1S15996:2012/150 31 August, R G S b :
11620:2008 . 2012 ﬁw L] ftqmm(m‘t) # choive fovw /el T
Information and 3
documentation - :
Library performance il
indicators
5. 1515994 (Part 1): .- 31 August, Fn  tufe wel e SRR R el AR
2012/1S0 23081-1:2006 2012- dem W vom o e ol LER
Information and fuf fisfig
documentation -
Records management 1 (2) (3) (4)
processes-Metadata for — ]
records-Part 1: Principles 1. o T3 (W 1): Wit . S g
6. 1S1599120121S0 - 31 August, 2006 39 T T e 2012
$459:2009 2012 i & il s ferex
Information and o s o HHEW
documentation -- R i b P R &l
Bibliographic data .
element directory for e % fafdee
use in data exchange vt 1 2fae TATem
and enquiry g (d ) ®
7. 18 15992:2012/180 “31 Augusi, fdy fiafeter T
15836:2009 - 2012 . . 7
Information-and o Wi S e e T =q, WH T, 9
d;}f“'[‘;“l;‘ﬁ““é‘ - gy s e . feei=110-002, A5y el
e Dublin Core . . - .
netadata element set mmwgﬂmm : FEHIE,
8. 1S 15994 (Part 2):2012/ 31 August, e, e, SR, FER e, $EH, W,
ISO 23081-2:2009 - 2012 FAY, L T, gﬂmmﬁﬁﬁ‘itgmﬂ

Information and docu-
mentation -- Records
management processes -
Metadata for records--
Part 2: Concepiuval and
implementation issues

#1 vreeire AERRE Y hitp://wwewstandardsbis.in T e
vt wiiey s awa &

e £, &t - 2:1])
& i, i, ot O T v (TEE)
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New Delhi, the 7th September, 2012

S.0. 2979.—In pursuance of clause (b) of sub-
rule (1) of Rule 7 of the Bureau of Indian Standards
Rules, 1987, the Bureau of Indian Standards hereby
notifies that the amendments to the Indian Standards,
particulars of which are given in the Schedule hereto
annexed have been issued:

SCHEDULE
SL No.& Year of the No.& Year Date from
No. Indian Standard of the which the
amendment amend-
ment
shall have
effect
M @ (3) 4)
1 IS 3196 (PART 1): Amendment with
2006 Welded No. 5 immediate
Low Carbon Steel  July2012 effect
Cylinders Exceeding

5 Litre Water Capacity _
for Low Pressure

" Liquefiable Gases,
Part 1 Cylinders
for Liquefied petroleum
gases (LPG) -
Specification
(Fifth Revision)

Copies of the Amendment is available for sale with
the Bureau of Indian Standards, Manak Bhavan, 9,
Bahadur Shah Zafar Marg, New Delhi- 110 002 and
Regional Offices: New Delhi, Kolkata, Chandigarh;
Chennai, Mumbai and also Branch Offices at
Ahn?edabad, Bangalore, Bhopal, Bhubaneshwar,
Coimbatore, Guwahati, Hyderabad, Jaipur, Kanpur,
Nagpur, Patna, Pune, Thiruvananthapuram. On line
purchase of Indian Standard can be made at : http://
www.standardsbis.in.

[Ref: MED/G-2:1]
T.V. SINGH, Scientist 'F' & Head (M.E)

mq'w.. G e Ry - (R YRTH L I 1T

¢ fewelt, 11 e, 2012

L. . 2980.— IR A = Fram 1987 3 P 7 3
mﬁm(na}!ﬁg(a)aﬁmﬁmma{hm
B0 Afvgfea % & s B G U & fao 9
ST § fow e & Tenfi @) g 2.

Tt

LR UG 0GR oo Rt p— iR
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New Delhi, the 11th September, 2012

S.0. 2980.—In pursuance of clause (b) of sub-rule
(1) of Rule (7) of the Bureau of Indian Standards Rules,
1987, the Bureau of Indian Standards hereby notifies that
the Indian Standards, particulars of which are given in the
Schedule herete annexed have been established on the
date indicated against each:

SCHEDULE
Sl No.& Year of the No.& Year of Date of
No. Indian Standard the Indian Establi-

Established Standards, if any, shed

Superseded
by the New
Indian Standard

H @ 3 (4)

! 1S 15188,2012/1S0 IS 15188:2002 31 August,
8199; 2005 Water 2012
quality —General
guidance on the
enumeration of
micro-organisms by
culture (First Revision)

2. 18515989:2012/180 31 August,
17604: 2003 2012
Microbiology of
food and animal
feeding stuffs —

Carcass sampling
for microbiological
analysis

3. 1S 15990:2012/150 31 August,
6887-2: 2003 2012
Microbiology of
food and animal
feeding stuffs —

Preparation of test
samples, initial

suspension and

decimal dilutions for
microbiological
examination — Specific
rules for the preparation
of meat and meat products

Copy of these Standards are available for sale with
the Bureau of Indian Standards, Manak Bhavan, 9 Bahadur
Shah Zafar Marg, New Delhi- 110002 and Regional Offices:
New Delhi, Kolkata, Chandigarh, Chennai, Mumbai and
also Branch Offices: Ahmedabad, Bangalore, Bhopal,
Bhubaneshwar, Coimbatore, Guwahati, Hyderabad, Jaipur,
Kanpur, Nagpur, Patma, Pune and Thiruvananthapuram.

[Ref: FAD/G-128]
Dr. R.K. BAJAJ, Scientist F' & Head (Food & Agri.}
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New Detlhi, the 14th September, 2012

S.0. 2981.—In pursuance of clause (b) of sub-rule
(1) of Rule 7 of the Bureau of Indian Standards Rules,
1987, the Bureau of Indian Standards hereby notifies that
the amendment to the Indian Standards, particulars of
which are given in the Schedule hereto annexed have been
issued:

SCHEDULE
SI. No.& Yearofthe No.& Yearof Date from
No. Indian Standards  of the which the
amendment amend-
‘ ment
shall have
effect
H (2) (3) (4
i IS 903:1993 Amendment No. 3. 05 September,
June, 2012 2012
2 1S 2878:2004 Amendment No. 8. 05 September.
June, 2012 2012

Copies of this amendment is available for sale with the
Bureau of Indian Standards, Manak Bhavan, 9 Bahadur
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Shah Zafar Marg, New Delhi- 110 002 and Regional Offices:

New Delhi, Kolkata, Chandigarh, Chennai, Mumbai and
-also Branch Offices: Ahmedabad, Bangaiore, Bhopal,
- Bhubaneshwar, Coimbatore, Guwahati, Hyderabad, Jaipur,

Kanpur, Nagpur, Patna, Pune and Thiruvananthapuram.

 [Ref: CED/Gazette)
D.K. AGRAWAL, Scientist 'F' & Head (Civil Engg.)
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New Delhi, the 19th September, 2012

8.0. 2982.~—In pursuance of clause (b) of sub-rule
(1)iof Rule 7 of the Bureau of Indian Standards Rules,
1987, the Bureau of Indian Standards hereby notifies that
the Indian Standards, particulars of which are givenin the
Schedule hereto annexed have been established on the
dat¢ indicated against each :

w38 [EETY SRS L A Al R h e

SI. No., Tiltle & Year of No.& Year of Date of
No. the Indian Standards  the Indian Estahlish-
Established standards, if any, ment

Superseded
by the New
Indian Standard
(1) {2) (3) (4)
1 IS 11388:2012 IS11388:1995  31-08-12

Recommendations

for design of trashracks
for intakes

{Second Revision)

Copy of this Standard is available for sale with the
. Bureau of Indian Standards, Manak Bhavan, 9 Bahadur
Shah Zafar Marg, New Delhi-110002 and Regional Offices:
New Delhi, Kolkata, Chandigarh, Chennai, Mumbaj and
also Branch Offices: Ahmedabad, Bangalore, Bhopal,
Bhubaneshwar, Coimbatore, Guwahati, Hyderabad, Jaipur,
Kanpur, Nagpur, Patna, Pune, Th iruvananthapuram. Indian
Standards can be purchased from BIS sales portal http://
www,standardsbis.in,
[Ref: WRD14/T-28)

J.C.ARORA, Scientist ‘F' & Head
(Water Resources Deptt.)
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MINISTRY OF COAL
ORDER
New Delhi, the 20th September, 2012

$,0. 2983.—Whereas on the publication of the
notification of the Government of India in the Ministry of
Coal number $.0. 2351 dated the 29th August, 2011,
published in the Gazette of India, Part 11, Section 3, sub-
section (ii), dated the 3rd September, 2011 issued under
sub-section (1) of Section 9 of the Coal Bearing Areas
{Acquisition and Development) Act, 1957 (20 of 1957)
(hereinafter referred to as the said Act), the land and all
rights in or over such land described in the Schedule
appended to the said notification (hereinafter referred to
as the said land) are vested absolutely in the Central
Government free from all encumbrances under sub-section
(1 of Section 10 of the said Act;

And, whereas, the Central Government is satisfied
that the Western Coalficlds Limited, Nagpur (hereinafter
referred to as the Government Company} is willing to
comply with such terms and conditions as the Central
Government thinks fit to impose in this behalf}

Now, therefore, in exercise of the powers conferred by
sub-section (1) of Section 11 of the said Act, the Central

Governmenthenbydlrectlﬂmtl\euidhrﬂmdlllﬁghta
in or over the such Jand so vested shall, with effect from the
3rd September, 2011, instead of continuing to so vest in the
cmﬂewmmmuvestindneovaCmmy.
subject to the following terms and conditions, namely:-

1. The Government Company shail reimburse to the
Central Government all psyments made in respect
of compensation, interest, damages and the like, as
determined under the provisions of the said Act;

2 A Tribunal shall be constituted under Section 14 of
the said Act for the purpose of determining the
amounts payable to the Central Government by the
Government Company under condition (1) and all
expenditure incurred in connection with any such
tribunal and persons appoitited to assist the tribunal
shail be borne by the Government Company and
similarly, all expenditure incurred in respect of all
legal proceedings like appeals, etc. for or in
connection with the rights in or over the said land,
50 vested, shall also be borne by the Government
Company;

3, The Government Company shall indemnify the
Central Government or its officals against any other
expenditure that may be necessary in connection
with any proceedings by or against the Central
Government or its officials regarding the aforesaid
rights in or over the said land so vested;

4 The Governemnt Company shail have no power to
sransfer the said land and the rights to any.other
person without the prior approval of the Central
Government; and

s, The Government Company shall abide by sush
directions and conditions as may be given or
imposed by the Central Government for particular
areas of the said land as and when necessary.

[FNo,43015/1 §/2008-PRIW-I]
A. K. DAS, Under Secy.
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OKDER
New Delhi, the 20th September, 2012
+5.0. 2984.—Whereas on the publication of the
notification of the Government of [ndia in the Ministry of
Coal humber S.0.1568 dated the 30th April, 2012, published
in the Gazette of India, Part I, Section 3, Sub-section (ii),

-:=a|'c=- : [T e} KD R X TRT LS EILT T

dated the 5th May, 2012, issued under sub-section (1) of
Section 9 of the Coal Bearing Areas (Acquisition and
Development) Act, 1957 (20 of 1957) (hereinafter referred
to as the said Act), the lands and all rights in or over the
land described in the Schedule appended to the said
notification (hereinafier referred to as the said land) have
been vested absolutely in the Central Government free
from all encumbrances under sub-section (i) of Section 10
of the said Act ;

And whereas, the Central Government is satisfied
that the Eastern Coalfields Limited, Sanctoria, Post Office
Dishergarh, District Burdwan (West Bengal) (hereinafter
referred to as the Government company) is willing to
comply with such terms and conditions as the Central
Government thinks fit to impose in this behalf ;

Now, therefore, in exercise of the powers conferred
by sub-section (1) of Section 11 of the said Act, the Central
Government hereby directs that the said land and rights in
or over such land so vested shall, with effect from the
30th April, 2012, instead or continuing to so vest in the
Central Government, shall vest in the Government company,
subject to the following terms and conditions ,namely .—

(I) The Government company shali reimburse to the
Central Government all payments made in respect
of compensation, interest, damages and the like, as
determined under the provisions of the said Act;

(2) A Tribunal shall be constituted under Section 14 of
the said Act for the purpose of determining the
amounts payable to the Central Government by the
Government company under condition (1} and all
expenditure incurred in connection with any such
Tribunal .and petsons appointed to assist the
Tribunal shall be borne by the Government
company and similarly, al| expenditure incurred in
respect of all legal proceedings like appeals, etc.
for or in connection with the rights, in or over the
said land, so vested, shall alsg be borne by the
Government company;

(3) The Government company shall indemnify the
Central Government or its officials against any
other expenditure that may be necessary in
connection with any proceedings by or against
the Central Governmment or its officials regarding
the rights in or over the said land so vested;

{4) The Government company shatl have no power to
transfer the said land and rights to any other person
without the prior approval of the Central
Government; and

(3) The Government company shall abide by such
directions and conditions as may be given or
imposed by the Central Government for particular
areas of the said land, as and when necessary,

[F. No.43015/29/2009- PRIW-I|

A. K. DAS, Under Secy.
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ORDER
New Delhi, the 215t September, 2012

S.0. 2985.—Whereas on the notification of the
Government of India in the Ministry of Coal, number
S.0. 3064, dated the 19th October, 2011, published in the
Gazette of India, PartII, Section 3, Sub-section (ii), dated
the 29th October, 2011, issued under sub-section (1) of
Section 9 of the Coal Bearing Areas (Acquisition and
Development) Act, 1957 (20 of 1957) (hereinafter referred
10 as the said Act), the lands and all rights in or over such
lands as described in the Schedule appended to the said
notification (hereinafter referred to as the said land) vested
absolutely in the Central Government free from all
encumbrances under sub-section (1) of Section 10 of the
said Act;

And, whereas, the Central Government is satisfied
that the Western Coalfields Limited, Nagpur (hereinafter
referred to as the Government Company) is willing to
comply with such terms and conditions as the Central
Government thinks fit to impose in this behalf;

Now , therefore, in exercise of the powers conferred
by sub-section (1) of Section 11 of the said Act, the Central
Government hereby directs that the said lands and all rights
in or over the said lands so vested shall, with effect from
the 29th October, 2011, instead of continuing to so vest in
the Central Government, shall vest in the Government
Company, subject to the following terms and conditions,
namely \—

. The Government Compay shall reimburse to the
Central Government all payments made in respect
of compensation, interest, damages and the like, as
determined under the provisions of the said Act.

5 A Tribunal shall be constituted under Section 14 of
the said Act for the purpose of determining the
amounts payable to the Central Government by the
said Government Company under condition (1) and
all expenditure incurred in connection with any such
tribunal and persons appointed to assist the tribunal
shall be borne by the Govermnment Company and
similarly, all expenditure incurred in respect of all
legal proceedings like appeals, etc., for or in
connection with the rights, in the said lands so
vested, shall also be borne by the Government
Company.

3. 'The Government Company shall indemnify the
Central Government or its officials against any other
expenditure that may be necessary in connection
with any proceedings by or against the Central
Government or its officials regarding the aforesaid

rights in the said lands so vested.

4 The Government Company shall have no power to
transfer the said lands to any other person without
the prior approval of the Central Government; and

5. The Government Company shall abide by such
directions and conditions as may be given or
imposed by the Central Govemment for particular
areas of the said land as and when necessary.

(F.No.43015/21/2008 - PRIW-I]
A. K. DAS, Under Secy.
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MINISTRY OF LABOUR AND EMPLOYMENT
New Delhi, the 22nd August, 2012

- 5.0. 2986.—In pursuance of Section 17 of the Industrial
Dispute Act, 1947 (14 of 1947), the Central Government
hdreby publishes the Award (Ref, No. 80/201 1) of the
Central Government Industrial Tribunal/Labour Court,
Chennai now as shown in the Annexure, in the Industiral
Dispute between the employers in relation to the
mynagement of ANDHRA BANK and their workman, which
was received by the Central Government on 7-08-2012.

[No. L-12012/192011 IR{B-II)]
SHEESH RAM, Section Officer

ANNEXURE
BEFORE THE CENTRAL GOVERNMENT
IﬂDUSTRlAL TRIBUNAL-CUM-LABOUR COURT,
CHENNALI
Friday, the 3rd August, 2012
Present : AN, JANARDANAN, Presiding Officer
INDUSTRIAL DISPUTE No. 8072011

{In the matter of the dispute for adjudication under
clause (d) of sub-section (1) and sub-section 2(A)of Section
10 dfthe Industrial Disputes Act, 1947 (14 of 1947), between
the Management of Andhra Bank and their Workman]

Between

Sri 8. Sivaguru Ist Party/Petitioner

AWARD

The Central Government, Ministry of Labour and
Employment vide its Order No, L-12012/19/201 IR (B. 11}
dated 18-08-2011 referred the following Industrial Dispute
to this Tribunal for adjudication.

The schedule mentioned in that order is:

“Whether the action of the management of Andhra
Bank, Chennai in terminating the services of Sri S,
Sivaguru, Ex-Clerk-cum-Typist is legal and justified?
What relief the concerned workman is entitled to?"

2. After the receipt of Industrial Dispute, this Tribunal
has numbered it as ID 80/201 1 and issued notices to both
sides. Both sides entered appearance through their
respective counsel and filed their Claim, Counter and
Rejoinder Statement as the case may be,

3. The averments in the Claim Statement, berefl of
unnecessary details, are as foilows

The petitioner, Sivaguru who had joined the service
of the Respondent/Bank on 14-02-1983 as Cterk-cum-
Typist while was working as Computer Operator with
service of 27 years of unblemished service was
terminated on 04-12-2009. The chronological list of
dates enumerated in Para 3 of the Claim Statement
would give a glance of the fact that the termination
was errongous on the pretext that he voluntarily ceased
from employment in terms of the settlement dated
02-06-2005. He was on sanctioned leave til] 30-06-2009
and was paid salary till that date. Even if it is assumed
that he was on unauthorized leave from 01-07-2009
without waiting for the 90 days period to expire Bank
sent letter dated 20-08-2009. He was sent three letters
as in the tabular column under Para 9 in the name of
"P". Sivaguru, a wrong identity due to which post office
refused to hand over the same, he being "$", Sivaguru
indicating want of proper service. For the allegation of
misconduct against him there was no charge-sheet or
enquity. There is no compliance of Section 25F ot
Section 25G of the 1.D. Act and amMounts to
retrenchment if not for misconduct tendering
termination ab initio void. The three notices are with

Vs, the contents as "you have been abstaining from duty
TheiGeneral Manager 2nd Party/Respondent from 18-04-2009 onwards without proper permission/
M’s; Andhra Bank, sanction of leave/competent authority, thereby causing
dislocation of work with the duties allotted to you at
‘lzg: u:,f:]fg}:lcieéheny Street Valsaravakkam Branch, Remaining absent from duty in
v ’ the above said manner without permission or sanction of
Chennai-600001 leave is a misconduct as per laid down rules, Clause 33 of
Appearance : the Bipartite Scttlement is extracted in Para 7 of the Claim
For the 1st Party/ + 8ri 8. Vaidyanathan, Statement. The Petitioner's correct name i e 5. Sivaguru
Petitioner Advocate is mentioned only in termination letter dated 04-12-2009.
For the 2nd Party/ : Smt. Rita Chandrasekhar, Petitioner's attempts to join duty were foiled. He has not
Management Advocate received the terminal benefits. He opted to be a Pension
Optee in view of ongoing settlement signed shortly for
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PF Optee to be Pension Optee. Termination order is illegal.
No compensation or retrenchment compensation was paid.
If there are any borrowings from outside it is only aminor
misconduct even for which enquiry was not there and the
punishment can be a minor stoppage of incement upto 6
months. There is no reason for the petitioner to voluntarily
leave the employment when there is lot of loans to be
repaid. Petitioner's request to extend the benefit of pension
by letter dated 26-10-2010 as Second Pension Scheme
introduced with retrospective effect to which he is eligible
and made without prejudice to the ID pending. Divesting
of his duties from 04-12-2009 is to be held illegal and he is
to be reinstated with all benefits.

2. Counter Statement averments briefly read as follows:

Under Clause-33 of the 8th Bipartite Settlement dated
02-06-2005 an employee absenting himself from work for
90 days or more consecutive days without prior sanction
of leave/extension of leave originally sanctioned or when
there is satisfactory evidence that he has taken up
employment in India or outside, the Management at any
time thereafter may give him a notice at his last known
address as recorded in the Bank calling upon him to report
for work within 30 days of the date of the notice. In case
the employee, does not report for work within the said
period or explain for his such absence within the said
period satisfying the Management that he has not taken
any other employment or avocation he will be given a
further notice to report for work within 30 days of the said
notice. In case he fails to report for duty he will be deemed
to have voluntarily vacated his employment on expiry of
the period of the said notice and final notice will be given

once again advising him to report for work within 30 days.

of the notice and in the event of failure he will be deemed
to have voluntarily vacated his employment and a
communication would be sent to him to that effect by
Regd. Post. He has been absenting himself from duty
continuously w.e.f. 18-04-2009 without prior permission/
sanction of leave. That he worked upto 30-04-2009 is not
true. He was served with first notice dated 20-08-2009 in
terms of Clause 33 of the Bipartite settlement informing
him that Management has reason to believe that he was
not interested in the service of the Bank and also advising
him to report for duty within 30 days of the said notice.
Inadvertently his initial was mentioned as “P" instead of
ng". But he refused to receive the notice when delivered
by the Postman and the cover was returned. Second notice
sent was also returned on refusal by him, a copy of which,
was served on him on 14-10-2009. That he collected the
same from the Post Office is not true, Still he did not report
for duty. Third notice dated 28-10-2009 was received by
him on 04-11-2009, but he did not report for duty. On expiry
of the period of the third notice of 30 days, competent
authority treated him as having voluntarily vacated his
employment. Accordingly a communication was also sent
to him on 04-12-2009 which was refused. His name was

struck off from the rolls as per the provisions. Respondent
is not aware of petitioner's ailment as claimed. Medical
Reimbusement claim and sanction thereof do not absolve
him from unauthorized absence. Even if on treatment, he
having been discharged from hospital on 09-05-2009 he
could have sought sanction of Medical Leave on medical
certificate in which he failed. He was not on sanctioned
leave as claimed and recovery of salary erroneously paid
from 18-04-2009 to 30-06-2009 was advised. Notices were
returned only because of refusal by petitioner to be received
which is deemed service. Unauthorized absence being
misconduct there is no question of issuing charge shect or
initiating any enquiry. There was no termination of the
services. There is only deemed voluntary cessation of
employment. There is no question of compliance of Section
25F & Section 25G of the [.D. Act. As per the undertaking
of the petitioner and as authorized by him while availing
various loans during his service the terminal benefits
payable to. him were appropriated towards the liability of
the Bank outstanding in his name, in settlement of his
terminal benefits. It is not a retrenchment or termination
and therefore payment of compensation does not arise.
Having not responded to the notice or reported for duty he
cannot claim that there was no reason to leave the service
of the Bank when lot of loans are to be repaid. He was not
a Pension Optee at the crucial time of such treatment of
having him voluntarily vacated his employment. At the
time of introduction of the Pension Scheme in 1995, while
he was in service he did not opt for Pension. So he is not
entitled to pensionary benefits, At the time of second option
for pension in 2010 he was not in service and he was not
eligible to exercise second option for not fulfilling the
conditions for extension of second option. Bipartite
settlement provisions are having binding force.

3. Rejoinder averments in a nutshel! are as follows:

Cardiologist diagnosed the petitioner as having heart
attack (Triple Vessel Disease). Angiogram expenses come
to Rs. 18,000 and that of medicine of Rs.13,1 94.32 totalling
to Rs. 58,944.32 which was sanctioned. Repsondent's
statement in Para-7 of the Counter statement that
Respondent is not aware of the petitioner's ailment as
claimed by him was made to this Court after sanctioning
the medical reimbursement. Petitioner was paid salary upto
30.06.2009 which evidences leave sanction. [t cannot be
heard to say that salary upto 30-06-2009 was paid
erroneously when Respondent claims that petitioner was
remaining absent unauthorizedly since 18-04-2009.
Respondent paid salary for the so-called unauthorized
absence for April, May and June, 2009 and after issuing
three notices of voluntary retirement for petitioner. Yet they
did not inimate the petitioner about it. There is no
communication to the petitioner about recovery of arrears
paid till the date of dispute before the Conciliation Officer.
Respondent unceremoniously sent out the employee who
suffered heart attack after having served for more than two
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decades. There were too many errors and the errors galore
on the part of the Respondent making voluntary cessation
also erroncous and unlawful. Petitioner is entitled to
pension but for the illegal voluntary cessation of service.
The attendant benefit of pension option also be part of the
decision of the Court.

4. Points for consideration are:

(1) Whether terminating the services of 8ri S, Sivaguru,
Ex-clerk-cum-Typist is legal and Jjustified?

(i) To what relief the concerned workman is entitled?

5. Evidence consists of Ex. W1 to Ex. W23 on the
petitioner's side marked on consent and Ex. M1 to Ex. Mi12
on the Respondent's side marked on consent with no oral
evidence on either side.

Pdints (i) and (i)

6. Heard both sides. Perused the records and documents
angl written arguments on behalf of the Respondent. Both
sides argued in terms of their case in the pleadings referring
to documents and relied on the different ruiings of the
Apex Court and High Courts. The learned counsel for the
petitioner emphasized in his argument that this is a case
where the Management should have conducted enquiry
against the workman before taking action against him. The
discrepancy in the surname of the petitioner S. Sivaguru as
P $ivaguru, the first one being the correct one, in Ex. W1-
Letter sent to him was being refused to be delivered by the
Pogtman and the petitoner himself was collecting the same
Ial#r directly from the Post Office. Though the petitioner
had sent a letter expressing his readiness to report for
dutipl, the Management was just disallowing the same
saying that the termination was already brought about.
Th¢ absence of the petitioner from duty on genuine
medical grounds does not and cannot amount to
abandonment of service where there ought to be intention
to zﬁvoid the service, which is not there, The leave availed
by the petitioner stands sanctioned and wages thereof
remjained paid. His medical reimbursement claim was also
sangtioned. Because of the heart disease angiogram was
conducted on him. Though bypass surgery was
suggested, to avoid which, petitioner switched over to
treatment under the system of homeopathy medicine.
Thaugh he was a PF Optee he exercised option for pension
sangtioned with effect from a later date but retrospectively,
His :application was well within time as is proved from
Ex.Wli4 signifying his PF Option to be read as Pension
Option. If on the cut-off date, though petitioner is not in
serviice due to superannuation, the settlement scheme
providing pension being retrospective he is entitled to
pen:iion for which he has to return the PF money received
with; interest or appropriately be adjusted.

7, Ex-Mé6-Endorsement as unclaimed letter shows
the petitioner to have aware of the notice. Petitioner
did mot report for work. Hence the Bank has no
altemative other than to effect voluntary cessation of
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his service. Ex, W5-Letter of the petitioner purporting
to date 30-12-2009 without any proof of despatch of
the same by the petitioner and not received by the
bank is only apt to be a fabricated letter. Petitioner did
not show any interest to report for duty. There is no
question of invoking Section-25F or Section-25G of the
[.D. Act. While he preferred reimbursement claim, he
did not apply for leave or permission or produced
medical certificate. The instant case is not one of
termination of the petitioner's service at the instance
of the Respondent. ID is to be dismissed.

8. Conira arguments advanced on behalf of the
Respondent are that the continuous absence of the
petitioner without permission for 231 days ended in his
discharge in terms of Shastri Award and Desai Award and
Bipartite Settlements have binding force. There has been
no response by the petitioner to the various notices issued
by the Management and accordingly he was deemed to
have voluntarily retired. While the reference is regarding
termination of the services of the petitioner, what is attracted
is voluntary cessation of service. Hence the validity of the
reference is to be decided. The case of petitioner that he
worked on 30-04-2009 is not with any proof. It is invoking
Section-33 of Ex. M1-Bipartite Settlement that the voluntary
cessation of employment in the case of the petitioner was
made in passing the mpugned order. Mere sanction of
medical reimbursement to the petitioner cannot stengthen
his case. The salary wrongly paid upto 30-06-2009 has been
adjusted in his terminal benefits after having put on to his
notice.

9. Reliance was placed on behalf of the petitioher in:

JAISHANKAR VS, STATE OF RAJASTHAN (AIR-
1966-8C-492) wherein it was held by the Supreme
Court that “6......A removal is removal and if it is
punishment for overstaying one's leave an
opportunity must be given to the person against
whom such an order is proposed, no matter how the
Regulation describes it. To give no Opportunity is to
go against Article-311 and this is what has happened
here”,

10. Reliance was placed on behalf of the Respondent in:

REGIONAL MANAGER, BANK OF BARODA VS,
ANITHANANDRA JOG (2009-9-SCC-462) wherein
Supreme Court held “...Also, under Clause 17(b),
when the management is reasonably satisfied that
the employee has no intention of Joining duty, it may
call upon the employee to report for duty within 30
days failing which action could be taken under Clause
17(b). In the present case such a notice was given by
the Bank on 26-06-1989 but the respondent wanted
leave till April 1990 i.e. for another eight months, It is
thus clear that she had no intention of resuming duty
within 30 days. Hence, we are of the opinion that the
action of the Bank in terminating her service on the
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ground of voluntary cessation of employment vide
order dated 25-08-1989, Annexure P-4 to this appeal,
was valid”

— VIVEKA NAND SETHI VS. CHAIRMAN, J&K
BANK LTD.AND OTHERS (2005-5-SCC-37) wherein
Supreme Courtheld“E....... Compliance with principles
of natural justice-Scope-Held, though principles of
natura] justice were required to be emplied with, a
full-fledged departmental proceeding was not
required to be initiated—A limited enquiry as to
whether employee concerned had a sufficient
explanation for his absence, would be enough”.

11. Going by the rival contentions from either side and
on scrutiny of relevant materials I am led to the conclusion
that the termination of services of the petitioner is not legal
and justified. It is true to say there is no real termination of
service of the petitioner. It is only by invoking Clause-33 of
the Bipartite Settlement that the petitioner has been deemed
to have voluntary ceased from service by reason of his
absence for more than 90 days without permission or
sanction of leave from his employer. Petitioner’s case as
pleaded is that he did not receive the three notices sent by
the Bank whereas according to the Respondent petitioner
had been refusing to accept the notices for the reason of
discrepancy in his.surname as "p" instead of *S". But on
this aspect the respective stand on either side does not
stand substantiated. What the returned cover indicates
from its endorsement on is that the article was unclaimed.
But without any oral evidence 1o substantiate that the
same was unclaimed it cannot be taken for granted that
the same is the only truth. The case of the petitioner is
that he has been on authorized leave till 30-06-2009,
where after even if it is assumed that he was on
unauthorized absence from 01-07-2009 the act of the Bank
in sending letter dated 20-08-2009 without waiting for 90
days period to expire is illegal. On the countrary the
case of the Management is that petitioner had been
absenting from duty from 18-04-2009 onwards without
permission/sanction of leave, and hence notice may
well be in time, being after expiry of 90 days. But in the
absence of any evidence let in by way of explanation it
is not possible to know which version is correct.
Evidently this is not a case attracting Section-25F or
Section-25G ofthe ID Act, It is not a case of retrenchment
or termination entitling payment of compensation. The
petitioner has not responded to the notices or reported
for duty. The case of the petitioner is that he was
suffering from Heart Attack and there was already
angiogram done at a cost or Rs. 18,000 which together
with the value of medicines viz. Rs. 13,194,32 were got
as medical reimbursement. Petitioner has had no case
that he availed leave with permission or advance sanction
of leave from competent authority with medical
certificate. While the rule is against this conduct it is
not explained by the petitioner why he has not chosen
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to stand by the rules. Admittedly, he applied for medical
reimbursement which he got sanctioned and encashed.
It is alien to comprehension, then why he should not
have applied for leave or obtained permission to avail
leave from the competent authority so as to make
everything conform to the rules and established rules of
legal procedure to the extent practicable. When Clause-
33 of the Bipartite Settlement enables the Management

to have recourse to treat the petitioner to be deemed to
have voluntarily ceased from employment which is a
self-working provision, no enquiry is contemplated.
Even if in order to launch an enquiry and at attempt to
serve notice on the petitioner, petitioner chooses to send
them back on refusal how could an enquiry be held with
the required efficacy requiring his presence? However,
the rulings relied on either side categorically go to show
that whatever be the regulation that enjoins in a case of
punishment for extended leave an oportunity must be
given to the absentee against whom an adverse order is
proposed. What another decision referred to, says is
that though a full-fledged enquiry is not required a
limited enquiry as to whether the employee concerned
had sufficient explanation for his absence would be
enough and should be held. It is pertinent to note that
pleading themselves do not constitute proof. Both
parties have not come to the box to substantiate their
case. This is a case is which an enquiry should have
been conducted by the Management to allow the
petitioner to explain his impugned conduct. That at that
stage of enquiry he may not appear for the very purpose
and would have reiterated his very same apparent past
conduct of refusing to receive the notice cannot be
lawfully and reasonably presumed. Discernibly it is a
disputed espoused by the petitioner without lapse of
much time after the cessation of his service. Though
Clause-33 of the Bipartite Settlement stands on the
edifice of deeming provision that is to say gain support
from assumptions and presumptions they are not to be
totally repudiated except when facts and circumstances
so warrant. As far as possible a decision is to be rendered
on proof of dispute of the very facts in coniroversy
without banking on presumptions. In this context it is
worthy torecord the decision in RAJESH FRANCIS VS,
PREETHI ROSLIN (2012-2-KLT-613) wherein it was held
that “Any interpretation which should lead to the tyranny
of a conclusive presumption contrary 1o proved facts
will certainly have to be avoided and the other can be
preferred. Courts must certainly prefer to come to just
conclusions on the basis of facts rather than succum to
conclusive legal presumptions of law. When the fact
situation offers a legitimate option for the coutts, we
have no hesitation to agree that such a construction
has to be followed which will cater to the ends of justice.
We do also feel that the first concern of any court must
certainly be to avoid injustice being done on the basis
of a legal presumption when justice can be done on the



| ey

7252

G TR TR A N 1 oA [EEL]

[Pakt [I—SEc. 3(ii)]

THE GAZETTE OF INDIA : SEPTEMBER 29, 2012/ASVINA 7, 1934

basis of fact. No court should consider itself a prisoner
to the language of a statutory provision of precedents
of a bygone era when interpretation consistent with the
current legally congnizable inputs and realities can help
the count to render justice to the satisfaction of the
judicial conscience”.

13. As laid down in the above when Courts must
certainly prefer to come to just conclusions on the basis
of facts rather than relying on presumptions of law, such
B situation having not been brouglt about by either
side by leading evidence though it is for the petitioner
to fail for non-discharge of initial burden by him, still
due to the fact that no enquiry has been held at all
preceding the impugned order against the petitioner
which goes against the principles of natural justice, |
am to hold that the action of the Management terminating
the service of the petitioner invoking the deemed Clause-
33 of the Bipartite Settlement effecting voluntary
cessation of service of the petitioner is not legal and
justified. It is trite that an enquiry is dispensable only
where the facts are admitted.

14. Therefore the termination of service of the petitioner
is set aside and the petitioner is ordered to be reinstated
into service forthwith with continuity of service and all
pther attendent benefits but without back wages.

. 15. The question regarding second option for pension
being not a reffered issue is beyond the scope of the
reference and is therefore left unanswered and is kept open.

16. The reference is answered accordingly.

(Dictatdd to the P.A. transcribed and typed by him,
¢orrected and pronounced by me in the open court on this
day the 3rd August, 2012)

A.N.JANARDANAN, Presiding Officer

witnesses Examined:

For the Ist Party/Petitioner None

For the 2nd Party/Management None

Documents Marked:

On the petitioner's side

ExNo. Date Description

Ex. Wl  20-08-2009 1 Notice sent by the Respondent
Bank to the petitioner.

Ex.W2 25092009 2nd Notice sent by the
Respondent Bank to the
petitioner.

Ex W3 28102009  3"Notice sent by the Respondent
Bank to the petitioner.

Ex. W4 04-12-2009  Termination Order issued by the

Respondent Bank to the
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ExX. W5

Ex. Wé

Ex. W7

Ex. W10

Ex. W11}

Ex. W12
Ex. W13

Ex. W14

Ex. W15

Ex. W16

Ex. W17

Ex W18

Ex. W19
Ex. W20

Ex. W21

30-12-2009

11012010

11-01-2010

12-01-2010

13-01-2010

13-01-2010

Nil

26-07-2010
05-08-2010

26-10-2010

04-01-2011

petitioner received by the
pettioner on 13-01-2010 in the
Branch.

Reply of the petitioner to the
Respondent Bank.

Reply of the petitioner to the
Respondent Bank through proper
channel.

Telegram sent by the petittioner
to the Respondent Bank (Zonal
Office, Branch Office, Head
Office), ‘"stating illegal
terminantion”,

Telegram sent by the petittioner
to the Respondent Bank ( Head
Office), “stating iilegal
terminantion”.

Telegram sent by the petitioner
to the Respondent Bank (Zonal
Office, Branch Office,), "stating
reporting for duty not allowed”.

Telegram sent by the petittioner
to the Respondent Bank (Zonal
Office), "stating reporting for
duty not allowed",

Counter Statement filed by the
Respondent Bank before the
Concilation .

Minutes of Conciliation,

[Letter sent by the Respondent
Bank to the petitioner for
deduction of excess salary.

Letter sent by the petitioner to
the Respondent Bank for electing
pension option.

Conciliation Failure Report.

Medical Certificate of the
petitioner dated 09-05-2009,

Medical Certificate of the
petitioner dated 01-08-2009.

Medical Certificate of the
petitioner dated 03-12-2009,

Medical Bill of the petitioner.

Salary Certificate ofthe petitioner
for the month of June 2009,

Extract of Bank Statement from the
account of the petitioner for the
period 03-08-2008 to 03-03-2010.
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Ex. W22 - Bank Pass Book of the petitioner
showing withdrawal of the money
on 13-01-2010 in the branch where
he lastworked and to show that
he went to the bank and reported
for work, but was given the
termination order by the Bank on

13-01-2010.

On the Management's side:
Ex.No- Date Description

Ex Ml - Extract of provision regd-
voluntary cessaion  of
employment (bi-part settlement).

ExM2  31-122001  Letter from Respondent to
petitioner regarding unauthorized

absence.

Ex.M3  12-102007 Letter from Respondent to
petitioner regarding unauthorized

absence.

Ex M4 03032008  Petitioner's letter of authorization
for recovery of over dues in COD
A/c from salary and other

terminal benefits.

Petitioner's letter of authorization
for recovery of loan over dues
from salary and other terminal
benefits.

1st Notice to petitioner with
postal receipts

19-02-2009

Ex.M6  20-08-2009

ExM7 25092000 2nd Notice to petitioner with

postal receipts

Ex M8 2810-2009 3rd Notice to petitioner with

postal receipts

Order of termination on
*voluntary cessation" under
Bipartite Settiement

Ex.M9  04-12-2009

ExM10 03032010 Letter from Respondent 1o
Petitioner regarding adjustment

of gratuity against loan over dues

ExMI11 20032010 Letter from Respondent to

Petitioner regarding loan over
dues

ExMl2 08042010 Letter from Respondent to

Petitioner regarding loan ever
dues.
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New Delhi, the 24th August, 2012
$.0. 2987.—In pursuance of Section 17 of the Industrial
Act, 1947 (14 of 1947), the Central Government hereby
published the Award (Ref. 14/2011) of the Central
Government Industrial Tribunal/Labour Court, CHENNAI
now as shown in the Annexure, in the Industiral Dispute
between the employers in relation to the management of
INDIAN BANK and their workmen, which was received
the Central Government on 13-08-2012.

[No. L-12012/66/2010 -IR(B-IY]
SHEESH RAM, Section Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,

CHENNAI

Tuesday, the 7th August, 2012
Present: AN, JANARDANAN, Presiding Officer

INDUSTRIAL DISPUTE Ne. 14/2011

[In the matter of the dispute for adjudication under
clause (d) ofggb-section (1) and sub-section 2(A) of Section
10 of the Industrial Disputes Act, 1947 (14 of 1947), between
the Management of Indian Bank and their Workman]

BETWEEN
SriR. Rajkumar 15t Party/Petitioner

Vs.

The Dy. General Manager
Circle Head,.The Indian

Bank, HRM Cell

Circle Officer, Dr. Besant Road
Kumbakonam-612001

2nd Party/Respendent

Appearance:
For the 1st Party/Petitioner : Sri J. Thomas Jeyaprabhakaran
Authorized Representative
: M/s T.S. Gopalan &
Co., Advocates

For the 2nd Party/
Management

AWARD

The Central Government, Ministry of Labour vide its
Order No. L-12012/66/2010-IR(B-i1) dated 23-02-2011
referred the following Industrial Dispute t0 this Tribunal
for adjudication.

The schedule mentioned in that order is:

"Whether the action of the management of the Indian

Bank in dismissing from service of Sri R. Rajkumar,
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Ex.Clerk/Shroff, Madhukkur Branch is legal and
justified? What relief the concerned workman is
entitled?”

2. After the receipt of Industrial Dispute, this Tribunal
has numbered it as ID 14/2011 and issued notices to both
sides. Both sides entered appearance through their
authorized representatives and filed Claim, Counter and
Rejoinder Statement as the case may be,

3. Claim Statement averments briefly reads read as
follows:

Petitioner joined the services of the Bank of Thanjavur
as Caretaker in 1979 and got absorbed as Sub-Staffin Indian
Bank on its merger with Indian Bank in 1990. He got
promoted as Clerk during August 1996. He was charge
sheeted on 05-09-2008 alleging to have had (i) made debits
on 21 occasions in SB A/c No. 518237614 of M/s. S.
Ayyappan on various dates commencing from 19-04-2008
till 10-05-2008 by different sums viz. Rs. 20,000 each on 19
occasions, at Rs. 15,000 on 02-05-2008 and at Rs. 10,000 on
24-04-2008 by Withdrawal Slips as detailed in Para-3 (i) of
the Claim Statement while working as SWO at
Gopalasamudram Branch (ii) two credits as detailed on dated
03-05-2008 by cash deposit of Rs, 65,000 and the other
dated 10-05-2008 by cash deposit of Rs. 1,60,000 were made
without the knowledge of the SB Account Holder just to
cover up and comouflage the unauthorized debits effected
as above (iii) the relative credit vouchers are founds to be
in his own handwriting which is specifically forbidden (iv)
by siphoning of Rs. 65,000 for his personal enrichment he
has attempted to cover up his acts by effecting credit on
03-05-2008 for total amount of Rs. 65,000 which he generated
only by debitng the same SB Account on 03-05-2008 by as
many as four debits made into the account for a total amount
of Rs. 80,000 using his powers as SWO without any
instrument (v) for the credit of Rs. 1,60,000 on 10-05-2008,
the offset is nothing but nine surreptitious debits of
Rs. 20,000 each totaling to Rs. 1,80,000 carried on the same
date i.e. 10-05-2008 as SWQ in the same account without
being backed by instruments/knowledge of the account
holder or his higher authority (vi) again to cover up and
square up his misdeeds of debits extraneously made he
has influenced a deposit customer Mr. V., Murugesan of
the branch to avail loan of Rs. 1,80,000 on his RIP receipts
on 31-05-2008 and routed the loan proceeds from the SB/
Ac No. 766509200 to SB A/c No. 518237614 of S. Ayyappan
through his SB A/c No. 518237320 (vii) he has made an
external borrowing of Rs. 1,45,950- (viii) he had not taken
Tellers Cash Register Report before EOD and handed over

“the duly signed report with an intention to cover up his
misdeeds.

4. A Show Cause Notice was preceded dated 19-08-2008
containing the allegations to which employee submitted
-reply on 04-09-2008 denying the allegations. Enquiry was
held. Ex MEX1 to Ex.MEX50 were marked and MW1 to
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MW4 were examined on the Management side. DW | and
DW2 were examined on the defence side. Charges (i) to (vi)
were held proved by the enquiry report dated 12-02-2009.
Charges (vii) and (viii) were held not proved. There had
been no written complaint. The examination by the
prosecution, the customer as its witness evidences the
fear in the mind of the prosecution that customer will spill
the beans disproving the allegations. Customer has duly
owneg the debits showing that the same were carried out
with his knowledge, which the Disciplinary Authority
considered in the least. Undertaking transactions on behalf
of non-customers at their request to extend expeditious
service is common in the banking industry which is a service
orientation. The employee has limited education and
knowledge of banking procedures. The factum of transfer
of money from employee's account to customer's account
evidences want of ill-intention and everything is
transparent. By an order dated 28-03-2009 the proposed
punishment of dismissal without notice for charge nos. (i),
(ii), (iv) and (v} and "be brought down by two stages in the
time scale of pay" for charges (iii) and (vi) were imposed
which was after personal hearing on 02-03-2009 and
considering his written statement dated 23-03-2009. Appeal
dated 21-04-2009 was dismissed on 18-11-2009. Dismissal
is illegal and unjustified and is in victimization and unfair
labour practice. A capital punishment is to be imposed only
in the rarest of rare cases where the charges are too serious
and is out of deep rooted prejudice and hatred harboured
by Disciplinary Authority against the employee. Availing
loan from a known person coincidentally happens to be a
customer cannot be a gross misconduct. Petitioner is to be
reinstated into service with ali benefits.

5. Counter Statement averments briefly read as follows:

Petitioner was working as a Single Window Operator
who has act not only as a Cashier but also has to make
entries in the accounts through the system. Every entry in
an account should be supported by a voucher. On 30-05-
2008 while V. Swaminathan was working as Single Window
Operator, 8. Ayyappan, an account holder deposited
Rs. 50,000 and Swaminathan gave his updated Pass Book.
The customer shouted that there was a shortage in the
balance. On verification of records, Jeyachandran, Asstt.
Manager observed that for nine transactions of Rs. 20,000
each dated 10-05-2008 there were no vouchers. It was found
out on verification that the Rajkumar debited the account
without vouchers and taken the amount of Rs. 1,80,000.
Petitioner had been transferred to Mudukkar Branch on
10-05-2008. On 31-05-2008 (Saturday), petitioner, his house
owner Mr. Murugesan, petitioner's son and Ravichandran
came to the branch. Mr. Murugesan availed LOD amount
of Rs. 1,80,000. The LOD proceeds were transferred to
Muruguesan's account first and then Rs. 1,380,000 was
transferred to petitioner's SB Account which again was
transferred to SB Account of Ayyappan. Mr. Swaminathan
had prepared the LOD documents and Mr. Ravichandran
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had prepared the vouchers for loan transaction.
Ravichandran had obtained Withdrawal Slips from the
customer to make it appear that the withdrawals were
supported by vouchers. There were 21 withdrawal slips
with different dates between 19-04-2008 and 10-05-2008
for a total sum of Rs. 4,05,000. None of the withdrawal slips
was bearing the ‘cash paid" stamp and the respective
transaction date. There was no signature or initial of the
petitioner on the instruments. Ravichandran, Executive
Committee Member of the Clerical Staff Union took steps
to recover the amount. Petitioner was in the habit of debiting
the account of some of the SB accounts and drawing the
money for his use. Petitioner was charged for making debits
on 21 occasions for a total amount of Rs. 4,05,000 without
the knowledge of the account holder. Punishment does
not call for interference, it being only justified. The
submission of the duplicate instruments would only go to
show that earlier entries made without the documents were
irregular and unauthorized. Absence of written complaint
would be of no avail as a defence. Punishment is not harsh,
excessive or disproportionate. Dismissal only is subject
matter of the reference. Punishment is only to be upheld.

6. Rejoinder Statement averments in a nutshell are as
follows:

It is not brought to light that the duplicate instruments
were prepared and tendered to cover up the earlier lapses
of the petitioner, which no prudent man will agree to issue
if the withdrawals are fraudulent ones, 21 in number. The
dispute pertains the whole of the charge sheet and the
punishments imposed.

7. Points for consideration are:

(i) Whether dismissal from service of Sri R. Rajkumar,
Ex-Clerk/Shroff, Mudukkur Branch is legal and
justified? :

(i) To what reliefthe concerned workman is entitled?

8. Evidence consists of the oral evidence of the petitioner
as WW1and Ex. Wi to Ex. W13 marked on consent on the
petitioner's side and Ex. M1 1o Ex. M56 marked on consent
with no oral evidence adduced on the Respondent's side.

Points (i) & (ii)

9 Heard both sides. Perused the records, documents
and evidence. Both sides argued in terms of their
contentions in the respective pleadings. It is argued on
behalf of the petitioner that the conduct of the petitioner in
debiting and crediting the amounts by way of adjustments
in helping a bank customer and being extraneous conduct
in that direction cannot be termed asa misconduct more so
a grave misconduct. A dispassionate perusal and
consideration of the transactions would reveal that it is
not a misconduct, being done as per customer's instructions
regarding personalized transactions. It is not a usual
conduct of a misdoer being patent to a viewer. These are

transactions of split nature just to avoid to be done by an
Officer and which is within the employee's poweras a single
window operator doing various functions. There was no
need for so many transactions if the employee intended to
misappropriate the amounts when it would have been in a
much limited manner. The customer has not been examined
as a witness; instead his brother is examined by the
Management regarding the complaint. The complaint arose
only out of a confusion in the midst of several businesses.
It is clarified that the transactions pertain to hand loan
from the party taken earlier. Charges do not stand proved
and there is no loss to the Bank in money of image. The
punishent is disproportionate to the gravity of the offence.
1t is cruel resulting in economic death which is by way of
denial to terminal benefits and pension. The same is to be
interfered with.

10. Contra arguments are that it is a case of
misappropriation of money at the hands of the petitioner
by way of withdrawal slips, 9 in number without any power
or authority to do so. The vouchers were not available.
Corresponding entries are not disputed. That vouchers
are also wanting is not disputed. The deposits made by
the petition‘é?“are to cover up the unauthorized debits,
practiced as a modus-operandi of the misdeeds 1o make
believe evidence; contention that it is for adjustments
and ate as per instructions from the customer are untrue
and not credible. The credit entries are made without
vouchers. The charges are proved by all means from the
evidence of the Management Witnesses Ramesh and
Swaminathan, documents Ex. M16, Ex.M20, Ex.M43,
Ex. W3, etc.

I 1. On an anxious consideration of the rival contentions
and on scrutiny of the evidence and materials it is brought
home that the petitioner's case is not at all credible to
hold that his transactions have been genuine for
adjustment and to aid a customer. Discernibly there has
taken place willful debit and credits of amounts un-
authorizedly to appropriate the money for the petitioner
himself without vouchers or authorization from the
customer. A written corplaint is not always a legal
imperative in order to initiate action. The entries are
dubious. The enquiry has been held well. The finding is
also proper and they are left intact.

12. Coming to the punishment the question is whether
the same is disproportionate to the gravity of the offence?
While such an employee, prone to graver conduct of
misappropriating money by fraudulent transactions shall
not be allowed to be continue in service by termination of
his service, it could well be by way of Compulsory
Retirement so that he is not totally put to economic death.
Though the arguments for avoiding cruel punishment of
dismissal from service are that there is no loss to the Bank
in terms of money or image and that the amounts have
been credited, they cannot be arguments tenable enough
to accept the contention that some lesser pubishment short
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of termination is to be effected. However in order to ensure
that he is not put to economic death in a full manner it is
thought expedient to impose on him a lesser punishment
¢f Compulsory Retirement from service so that he may
Beget his superannuation benefits and pension which may
provide some succour to sustain himself,

13. The punishment is orderd to be modified accordingly.

* (Dictated to the P.A., transcribed and typed by him,
corrected and pronounced by me in the open court on this
day the 7th day of August, 2012).

AN.JANARDANAN, Presiding Officer

Witnesses Examined:

For the Ist Party/Petitioner WWI1, Sri R.
Rajkumar
For the 2nd Party/1st Management : None.

Dncuments Marked:

on the Petitioner’s side

Ex. No.
Ex. W1

Date
19-08-2008

Description

Show Cause letterref. COK: VIGIL:
56738:2008-09 dated
19-08-2008 by Asstt. General
Manager/Disciplinary Authority
issued to Sti R. Rajkumar

R. Rajkuthar’s reply to the Show
Cause Letter

Charge Sheet Ref. COK: VIGIL:
Claim Statement/56738: 2008-09
dated 05-09-2008 issued to Sri R.
Rajicumar

Summing up of the defence
representative SriJ. Suresh on the
enquiry proceedings

Letter Ref. COK: VIGIL: 2008-09
dated 13-02-2009 by Disciplinary
Authority enclosing the findings
dated 12-02-2009 of the Enquiry
Officer

Sri-R. Rajkumar’s comments over
the Enquiry Officer's findings

Ex. W2 04092008

Ex. W3 05-09-2008

Ex. W4 09-02-2009

Ex. W5 13022009

Ex. W6  23-0222009

Ex. W7 23-03-2009  Sri R. Rajkumar’s reply to the

Second Show Cause Notice
Ex; W8  28-03-2009  Punishment Order served on Sri
R. Rajkumar by the Asstt- General

Managet/Disciplinary Authority

- Ref. COK: VIGIL: 56738: 2008-09
dt. 08-03-2009

[RNTNY S ]
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Ex. W9

21-04-2009

Ex. W10  19-11-2009

Ex. W1l

Ex. W12

27012010

18032010

Ex. WI3 270322010

Appeal preferred by Sri R.
Rajkumar before the Deputy
General Manager/Appellate
Authority against the order of
punishment of the Asstt. General
Manager/Disciplinary Authority

Letter Ref- HRM: DPC: 632: 2009
dated 19-11-2009 enclosing the
orders of the Deputy General
Manager/Appellate Authority
dated 18-11-2009

Dispute raised under
Section.2(A) of ID Act 1947 by
Sri R, Rajkumiar

Letter Ref. No. 7/14/2010-A/M
dated 16-03-2010 by the
Assistant Commissioner of
Labour ‘(Central), Madurai
enclosing copy of the comments
of the management dated 24-072-
2010

Rejoinder submitted by Sri
R. Rajkumar

On the Management’s side

Ex.No.
Ex. Ml

Ex. M2

Ex. M3

Ex. M4

Ex. M5

Ex. M6

Date

07-10-2008
04-11-2008
24-11-2008
25-11-2008
02-12-2008
03-12-2008
10-12-2008
and ‘
29-12-2008
14-10-2008

16-10-2008

12-11-2008

12-06-2008

28-06-2008

Description

Proceeding of Enquiry

Defence Representative
requesting adjournment

Bank’s reply to
Representative-Posted
enquiry on 04-11-2008

Defence
the

Letter from Defence
Representative to Indian Bank for
adjournment of enquiry

Letter from the 'Igranch Manager,
Indian Bank, Gopalasamudram
Branch addressed to Circle Head,
Kumbakonam

Investigation report of Mr. N.
Vaideeswaran, Manager CO/
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Ex M8

Ex. M9

Ex.M10

Ex.M11

Ex.M12

Ex.MI3

Ex. M14

Ex.M15

Ex.M16

Ex.M17

Ex.M18

Ex. MI19

Ex. M20

Ex. M21

27-06-2008

3 1;05-2008
31-05-2008
3105-2008
31-05-2008
3105-2008

31-05-2008

Kumbakonam and Mr. K.S.
Ramesh, Branch Manager,
Gopalasamudram Branch

. Statement of interrogation of

Mr. Jeyachandran, Asstt.
Manager, Gopalasamudram
Branch

Statement of Interrogation of '

Mr. V. Swaminathan, C1/8ri
Gopalasamudram Branch

Statement of interrogation of
Mr. Padmanaban, Daftari,
Gopalasamudram Branch

Statement of interrogation of
Mr. T. Durairajan, Cash Peon,
Gopalasamudram Branch

Investigation report dated
27-06-2008 of Mr. R, Chakrapani,
Senior Manager, HO/Vigilance
Department

Interrogation statement of Mr.
Rajkumar, (CSE), Cl/8ri
Madukkur Branch

Interrogation statement of V.
Murugesan, Customer,
Gopalasamudram Branch

Interrogation statement of V.
Swaminathan, (CSE), Cl/Sh.
Gopalasamudram Branch

Interrogation statement of Mr. S.

Jeyachandran, Assit. Manager, |

Gopalasamudram Branch

Debit voucher of LOD Alc
774896538 of Mr. V. Murugesan
dated 21-05-2008 for Rs. 1,80,000

Credit voucher of SB Afc
766509200 of Mr. V. Murugesan
dated 31-05-2008 for Rs. 1,80,000

Debit voucher of SB A/c No.
766509200 of Mr. V Murugesan
dated 31-05-2008 for Rs. 1,80,000

Credit voucher of SB Al/c
518237320 of Mr. R. Rajkumar
dated 31-05-2008 for Rs. 1,80,000

Debit voucher of SB A/c No.
518237320 of Mr. R. Rajkumar
dated 31-05-2008 for Rs. 1,80,000

Credit voucher of SB Alc
518237614 of Mr. S. Ayyappan
dated 31-05-2008 for Rs. 1,80,000

Ex M22

Ex.M24

Ex. M26

Ex.M30

Ex. M31

Ex. M32

Ex.M33

Ex. M34

10-05-2008
03-05-2008
10-05-2008
15-04-2008

19-03-2008

02-02-2008

02-02-2008

02-02-2008

30-07-2008

04-09-2008

Distinctive No.

214302
214304
214303
214305

20000
20000
20000
20000

SB Challan dated 10-05-2008 for
Rs, 1,60,000 of Mr. S. Ayyappan-
AlcNo. 518237614

SB Challan dated 03-05-2008 for
Rs. 65,000 of Mr. S. Ayyappan-
AlcNo.518237614

SB Challan dated 10-05-2008 for
Rs. 8,000 of Mr. S. Ayyappan-A/c
No. 518237614

FDR No. 769326473 dated
15-04-2008 favouring Mr. V.
Murugesan for Rs. 1,50,000

FDR Mo. 766511312 dated
19-03-2008 favouring Mr. V.

' Mumgeéan for Rs. 1,50,000

Copy of funds book register
{(Folic  No. 131) of
Gopalasamudram Branch

Copy of chieque retur register
(Folio 10) of Gopalasamudran
Branch

Credit voucher dated 02-02-2008
for Rs. 1,00,000 for the credit of
SB A/c No. 518237320 of
Mr. Rajkumar

Credit voucher dated 02-02-2008
for Rs. 1,45,950 for the credit of
SB A/c No. 518252349 of
Mr. Rajkumar and others

Debit voucher deated 02-02-2008
for Rs. 1,00,000 for the debit of
SB A/c No. 518252349 of
Mr. Rajkumar and others

Letter dated 30-07-2008 submitted
by Mr. Rajkumar R, Cl/Sri
Madukkur Branch addressed to
AGM, Circle Office, Kumbakonam

Letter dated 04.09-2008 submitted
by Mr. Rajkumar R, CI/Sh
Madukkur Branch addressed to
AGM, Circle Office, Kumbakonam

Copy of withdrawal slips of SB
A/cNo, 518237614 of Mr. S.
Ayyappan numbering 21

Amount Date
10-05-2008
10-05-2008
10-05-2008
104052008
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214306
214307
214309
214322
214321
214323
214324
214325
214361
214362
214363
214364 -
214365
214366
214367
214368
214308

Ex M35
Ex M36
Ex. M37
Ex M38
Ex. M39
Ex, M40
Ex M4l

Ex.M42
Ex M43

Ex. Md4

Ex M45

Ex. M46

:'r.-nur "

20000
20000
15000
20000
20000
20000
20000
20000
20000
20000
20000
20000
20000
20000
20000
20000
20000

10-05-2008

05-05-2008

07-05-2008

03-05-2008

02-05-2008

24-04-2008

21-04-2008

R g

10-05-2008
10-05-2008
02-05-2008
03-05-2008
03-05-2008
63-05-2008
03-05-2008
07-05-2008
09-05-2008
09-05-2008
10-05-2008
10-05-2008
10-05-2008
10-05-2008
19-05-2008
26-05-2008
21-05-2008
Copy of VVR for transaction
dated 10-03-2008

Copy of VVR for transaction
dated 09-05-2008

Copy of VVR for transaction
dated 07-05-2008

Copy of VVR for transaction
dated 03-05-2008

Copy of VVR for transaction
dated 02-05-2008

Copy of VVR for transaction
dated 24-04-2008

Copy of VVR for transaction
dated 21-04-2008

Copy of VVR for 20 transactions

Statement of Account of
5182337614 covering the period
of 31-01-2008 and 10-05-2008 in
the name of Mr. S. Ayyappan

Statement of Account of
518237614 for the period of
10-04-2008 in the name of
Sri 5. Ayyappan

Statement of Account of
518237614 covering the period
10-5-2008 and 31-5-2008 in the
name of Mr. S. Ayyappan
Statement of Account of
518237320 covering the period
02-01-2008 and 18-01-2008 inthe
name of Mr. R. Rajkumar

1y ﬂl!-‘“mll WLHp Y ‘mwl\' ER T

Ex. M47 - Statement _of Account of
518237320 covering the period
18-01-2008 and 17-02-2008 in the

name of Mr. R. Rajkumar

Ex.M48 - Statement of Account of
518237320 covering the period of
20-02-2008 and 29-03-2008 in the

name of Mr. R.kajkumar

Ex. M49 - Statement of Account of
518237320 covering the period
0f 26-03-2008 and 07-05-2008 in

the name of Mr. R. Rajkumar

Ex.M50 31052008  Application -cum-pledge Letter
for LOD No. 774896538 dated
31-05-2008 in the name of Sri V.

Murugesan

Ex. M5l - Copy of RIP Account opening

form forNo. 769326473

Copy of RIP Account opening
form forNo. 766511312 )
Copy of SB withdrawal slip on SB
Account No. 677509200 dated
22-09-2008

Copy of Cash Challan dated
22-09-2008 for Rs. 1,85,950 for
774896538

Efence Exhibit—The only exhibit
is a letter received dated
29-12-2008 addressed to Enguiry
Officer

Presiding Officer’s summing up

Ex. M52 -

Ex.M53  22.09.2008

Ex.M34 22092008

Ex. M55 29-12-2008

Ex.M56 05-09-2008

T faweil, 24 274, 2012

1. H1. 2988, —3eNfier faare sifufam, 1947 (1947
T 14) 1 ¥R 17 H IFTATOTH < TR ffin siem
$ifF e @ o9 & yaues % dug e ok @
FHEN H 99 gy H Miée s far § 9
TR 3fteifie sifumtoysm =res & 2, g & dere
(e Hem Tefteaddi-2/49 % 2006 T T F 2,
T FETA FRT 6T 13-08-2012 ) W § 1|

(€. T--31011/8/2006-3TT8 3T (&1-11)]
it 9, 1w sAfuTh
New Delhi, the 24th August, 2012

5.0. 2988.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947) the Central
Government hereby publishes the Award (Ref. No. CGIT-2/
49 of 2006} of the Central Government Industrial Tribunal/
Labour Court No. 2, MUMBAI now as shown in the
Annexure in the Industrial Dispute between the employers




[ [—8vE 3(ii)]

VI 1 TS : Faee 29, 2012/9T7%aq 7, 1934

7259

in relation to the management of Shipping Corporation of
India and Others and their workmen, which was received
by the Central Government on 13-08-2012.

[No. L-31011/8/2006-IR(B-ID)
SHEESH RAM, Section Officer

ANNEXURE

BEFORE THE CENTRALGOVERNMENT
INDUSTRIAL TRIBUNAL NO.2, MUMBAI

PRESENT
K B. KATAKE, Presiding Officer
Reference No. CGIR-2/49 of 2006

Employers in Relation to the Management of Shipping
Corporation of India and Anr.

1. The General Director (P& A)
Shipping Corporation of India
Shipping House 245,

Madame Cama Road
Mumbai-400 021.

2. TheProprietor
M/s. Dalia & Associates

314, Chandralok 'B’
Manav Mandir Road
Walkeshwar Road,
Mumbai-400 006,
AND
Their Workmen
1.  The General Secretary
Maharashtra Shramik Sena
Khernagar, Bandra (E)
Mumbai-400 051.
2. The General Secretary
Seamen Sena Union of India
C/o. Shipping House
245, Madame Cama Road
Nariman Point,
Mumbai-400 021.
Appearances :
For the Employer M/s. Mulla & Mulla &
(No. 1) Craigie Blunt & Careo,
Advocates.
For the Employer Mr. M.B. Anchan,
{No.2) ' Advocate.
For the Union (No. 1) No appearance.
For the Union (No. 2) M. V.P. Patil, Advocate
Mr, Ramesh Ghugare,
_Representative.

Mumbai dated the 2nd July, 2012.

3499 GI/2012—4

AWARD

The Government of India, Ministry of Labour &
Employment by its Order No. L-3 1011/8/2006-IR (B-11), dated
30-08-2006 in exercise of the powers conferred by clause
() of sub-section (1) and sub-section 2(A) of Section 10 of
the Industrial Disputes Act, 1947 have referred the
following industrial dispute to this Tribunal for
adjudication:

“Whether the demands raised by the Maharashtra
Shramik Sena on behalf of 22 workmen employed by
the management of Shipping Corporation of India,
Mumbai through the contractor M/s. Dalia &
Associated as contained their letter dated 20-1 1-2004
is justified? 1 not what relief is the disputant union
entitled to? Whether their demand for parity of wage
and allowance vis-a-vis the works engaged in the
canteen is justified and what relief are the workmen
concened entitled t0?”

2. Afterreceipt of the order of reference from Ministry,
notices were issued to both the parties. Second party union
No. | filed their statement of ciaim at EX-5. They prayed to
declare their demands mentioned in the letter
dt. 20-11-.2004 as just, legal and proper. They have also
prayed to grant all the demands contained in the union's
charter of demands and to pay the arrears with 18% interest
w.e.f. 20-11-2004, The first party be directed to remove the
disparity in respect of payment of wages, allowances £tc.
between the workmen covered under the present reference
and the 75 workmen who are colloquially known as Canteen
Workers working with the first party.

3. The first party No. 1 resisted the statement of claim
by filing their written statement Ex-9. According to them,
there is no dispute much less industrial dispute between
the company and its workmen for adjudication. The person
mentioned in the schedule are not workmen of the company
and as such the reference is liable to be rejected. The
demand raised by the Union by its letier dt. 20-11-2004 is
entirely against M/s. Dalia Associates who are the
contractors of the company and as such the reference in
respect of the alieged dispute against Shipping Corporation
of India is not maintainable. According to them, Sai Krupa
Catering services have no relevance to the present dispute
inasmuch as the canteen has been closed down. It is for
the union and the workmen to establish demand that the
contractor who ultimately makes payment is in a position
to bear the burden and as therefore they pray as far as
Shipping Corporation of India is concerned, the reference
may be rejected.

4. First party No. 2 also resisted the statement of claim

of the second party by filing their written statement at
Ex-10. According to the first party No. 2, they are the

L
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contractor and their function is to disburse wages of the
workmen concerned in the reference which is reimbursed
by the first party No. 1 and also to liaison the work of EPF,
ESIC Gratuity, Labour Licences etc. According to them the
comract amount received by them is distributed amongst
the workers and it is not possible to give any additional
amount, unless reimbursed by the principal employer.

6. Union filed their rejoinder at Ex-11 & Ex-12 repeating
the averments made in the statement of claim and denied
all the averments made by first party No. | in their written
statdment. Thereafter matter was fixed for evidence.
Meahwhlle Mr. Ramesh Gugare, General Secretary of
Searhen Sena Union of India filed application (Ex-27) for
impleading them 2s a party to this reference. He has also
filedjan irrevocable undertaking of the concerned workmen
to rebresent them in this reference. As the other sides have
no objection, the said application was allowed and Seamen
Send Union was impleaded as Union No. 2 in this reference.
On 15-06-2012, Union No. 2 filed application Ex-28 alongwith
settlement dtd. 13-06-2012 praying to dispose of the
reference in terms of the said settlement. In the
circymstances, I think it proper to dispose of the reference
in terms of the settlement dtd. 13-06-2012. Thus the order:

ORDER

Reference is disposed of in terms of the settlement
filed alongwith Ex-28.

Date: 2" July, 2012
K.B. KATAKE, Presiding Officer

Before C.GI.T. Mumbai
RefI'D A 49/2006
Between

SCl

VS

Shipping House

Civil:Maintenance

May it please Your Honour

By Consent of Parties the above referred be disposed of in
terms of settlements dated 13-6-2012 annexed herewith,

Mumbai
15-6.2012
(VP Patil) Advocaie
R.S. Pari
Advdcate for 5.C.]
RAMESH GHUGARE,
General Secretary
SSUL

MEMORANDUM OF SETTLEMENT

M/s. DALIA &
ASSOCIATES 3i4,

Name of the Parties

[EETT [ N e .

VTR T 1 L A Rk &

Chandralok "B" Manav
Mandir Road, Walkeshwar,
Mumbai-400 006.

AND

Civil Maintenance workers
represented by  Shri
Ramesh Ghugare (General
Secretary} Seamen Sena
Union of Indja Mumbai-

400001.

Representing Employer Shri JM. DALIA
M/s, DALIA &
ASSOCIATES 3/4,

Chandralok "B" Manav
Mandir Road, Walkeshwar,
Mumbai-400 006,

Representing Employees Shri Ramesh Ghugare
(General Secretary) 10,
Bhupat Bhavan, Ground
floor, Vaju Kotak Marg,

Mumbai-400Q 001.
SHORT RECITAL OF THE CASE:

The General Secretary of the previous representing
Union for the Civil Engg. & Misc. Workmen had served the
Charter of Demands for the Wage revision and other benefits
for the period effective from 01-07-2002 to 30-06-2012
(hereinafter referred to as Trade Union) working with the
M/s. Shipping Corporation of India Ltd., (hereinafter
gferered to as Principal Employer) Shipping House, 245,
kadame Cama Road, Mumbai 400 021. On receipt of the
said demands, the General Secretary of the Union was called
for discussion. Now these Civil Engg. & Misc. Workmen
are represented by Seamen Sena Union of India under the
presidency of Hon'ble Shri Anandrao Adsul (M.P. Lok-
Sabha) and the General Secretary Shri Ramesh Ghugare
effective from 2006. The discussions for the above
mentioned wage revision were held between the
management of the Shipping Corporation of India and the
Union on 19th December 201 1. The necessary directions
have been given to the service provider contractor
M/s. Daiia and Associates by the Principal Employer to
conclude this Wage Revision Agreement. After the
negotiations the parties involved have now arrived at an
amicabte and mutually accepted Settlement as per Section
18(1) of The Industrial Disputes Act, 1947 read with Section
2(s) of the said Act, on following terms and conditions :—

TERMS OF SETTLEMENT:
1. Period of Settlement:

The said revision shall be valid and effective from
01-07-2002 for a period of 10 years up to 30-06-2012
and the same will not be revised on any ground during
the said period of 10 years. No additional demands

1iwiy
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of whatseover nature will be made by the Union
during the period of validity of this settlement.

. Revised Pay Scales:

The existing pay scales applicable to the Civil Engg.
& Misc., Workmen/Supervisors are proposed to be
revised as under:— (w.e.f. 01-07-2002).

Grade: Workmen (18 Nos.} Rs. 4350-1 50-7350
Grade: Supervisors (4 Nos.) Rs. 4500-150-7450

. Fixation:

The basic pay of the Civil Engg. & Misc. Workmen/
Supervisors shall be fixed at the starting in the grade,
i e. Rs. 4350 for Workmen and Rs. 4500 for Supervisors
we.f 01-07-2002. '

 The date of increment of the Civil Engg. & Misc.

Workmen/Supervisors shall be 01-07-2003, 01-07-
2004, 01-07-2005,01-07-2006,01-07-2007,0 1-07-2008,
01-07-2009, 01-07-2010, 01-07-201 1, 30-06-2012.

. Deamess Allowance (DA):

The Dearness Allowance payable would be as per
new DA Scheme of Govt. of India and based on
average industrial DA pattern. The Dearness
Allowance will be computed and paid on quarterly
basis effective from 1st of January, April, July and
October of each year as per the practice in the
following manner:

Oct., Nov., Dec. 1st January
Jan., Feb., Mar. 1st April
Apr., May, June 1st July
July, Aug., Sept. 1st October

 House Rent Allowance without production of rent

receipt:

House Rent Allowance w.e.f. 01-07-2002 shall be @
30% of the Basic pay per month.

. City Compensatory Allowance:

City Compensatory Allowance w.e.f. 01-07-2002 shall
be @ Rs. 200 per month for Basic Pay upto Rs. 6499
per month and @ Rs. 300 per month for Basic Pay on
and above Rs. 6500 per month.

. Reimbursement of Children Education Aliowance:

Each Civil Engg. & Misc. Worker/Supervisor would
be entitled to reimbursement of Children Education
Allowance @ Rs. 100 per month per child with
imaximum of Rs. 200 per month w.e.f. 01-07-2002. This
amount will be paid only to those Workmen/
Supervisors whose children are studying in schools/
colleges subject to their producing documentary
evidence to this effect.

9.

10.

1l

12.

13,

14,

Reimbursement of Transport Subsidy:

Each Civil Engg. & Misc. Worker/Supervisor would
be entitled to reimbursement of Transport Subsidy
@ Rs. 600/~ per month we.f. 01-07-2002.

Reimbursement of Academic Development
Allowance:

Each Civil Engg. & Misc. Worker/Supervisor would
beentitled to reimbursement of Academic
Development Allowance @ Rs. 525 per month w.e.f.
01-07-2002.

Canteen Allowance:

Each Civil Engg. & Misc. Worker/Supervisor would
be entitled to Canteen Allowance @ Rs. 1600 per
month w.e.f. 01-07-2002.

Reimbursement of Medical Benefits:

We.f 01-07-2002 all Civil Engg. & Misc. Workmen/
Supervisors shall be entitled to reimbursement of
medical claims limited to one month's (Basic Pay +
DA) per annum. It will be paid on monthly basis
@ 1/12thof (Basic Pay + DA) applicable in the month
of July of each year.

Leave Travel Concession:

We.f 01-04-2004 all Civil Engg. and Misc. Workmen/
Supervisors shall be entitled to LTC by 2nd class AC
sleeper. For this purpose this block will be considered
a5 2004—2006 block. (Ending on 31-03-2006). In lieu
of the enjoyment of LTC facility to any place in India,
Civil Engg. and Misc. Workmen/Supervisors shall
have an option to en-cash this facility restricted to
7594 of entitled class Rail fare up to 1500 kms, esch
way for a maximum up to 4 full tickets on the basis of
certification. Encashment of LTC shall not be allowed
with respect to dependant parents. All Civil Engg.
and Misc. Workmen/Supervisors will be given similar
facilities as in admissible to the non-clerical staff
member of the Principal Employer as far as
‘dependants’, ‘entitled class' and advance payment
in connection with LTC Scheme is concerned.

Provident Fund : Recovery/Reimbursement :

The contractor will recover the employee's
contribution to the PF Regulation and appropriate
amount will be deposited with the PF Commissioner
along with the matching contribution from the
contractor/Principal Employer within a period, as
being specified by the Office of PF Commissioner
from time to time. Present rate of employee's
contribution towards PF is @ 12% of (Basic Pay +
DA) per month. Contractor/Principal Employer will
contribute towards PF and administration charges at
@13.61% of (Basic + DA) per month.



7262

THE GAZETTE OF INDIA : SEPTEMBER 29, 2012/ASVINA 7, 1934

[PagT II—Sgc. 3(ii)]

15.

16.

I7.

1B.

RN

Duty Hours, Attendance Card and Overtime Working
etc. ;

Duty Hours of Civil Engg. and Misc. Workmen/
Supervisors on working days shall be 9:45 am to
06:00 pm from Monday to Friday with 30 minutes
lunch break from 13:15 hrs to 13:45 hrs. Each worker
will be entitled P.L./C.L./Optional Holiday/Sick Leave/
Encashment of Leave as per rules prevailing from
time to time in the organization of the Principal
Employer. After signing this settlement Saturday will
be treated as a half-day (4 working hours i.e, 9:45 am
to 01:45 pm on Saturday).

There will not be any arrears implication an account
of overtime for the proceeding period O.E, no overtime
will be payable on this account till the day of the
settlement of the Industrial Dispute and closure of
pending litigation.

Principal Employer shall provide attendance cards
to all the Workmen/Supervisors and also =nsure that
the Workmen/Supervisors do punch their attendance
cards in to the time punching machine provided at
the premises of the Principal Employer to registar
their in-punch and out-punch timings.

Bonus and Gratuity :

All workmen/Supervisors will be paid Bonus @
8.33% of their respective (Basic Pay+DJA) per month,

All Workmen/Supervisors will be paid Gratuity @/
26th of their respective (Basic Pay+DA}) per month.

Mediclaim Insurance Scheme :

Employee State Insurance Scheme stands
discontinued and in its place the Contractor shali
ensure and assist each worker to take out Mediclaim
Insurance Policy from any of the Government
Insurance Companies to meet Medical/
hospitalization needs of the Worker/Supervisor. His
wife, children and dependant family members on
yearly basis we.f. 01-07-2002 cach workmen/
Supervisor shall be paid a fixed monthly amount of
Rs. 715 for this purpose. The contractor shall have
to certify and furnish details of Mediclaim Policies of
all his Workmen/Supervisors to the Principal
Employer by and of August each year.

Stitched Uniform, Shoes and Socks, Woollen J ersey,
Umbrellas etc ;

W.e.f. 01-01-2006 each contract workman shall be
supplied with stitched uniforms, shoes and socks,
woollen jersey, umbrella for office use by the Principal
Employer. However the contractor must ensure that
the existing colour scheme (full sleeve shirt of light
blue colour and dark blue pant) and stitching pattern
of uniform and shoes is provided properly.

Liv 1=V Erigid NN Y TE Rl L
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20.

21.

24.

25.

26,

There will not be any separate designations as
Plumber/Carpenter/Meson etc. with respect to these
Workman/Supervisors. In addition of their existing
duties they may be assigned the following duties as
may be deemed fit by the Principal Employer’s office
in Mumbai.

(@) Photocopying work.

(b) Identical work as per Peon category such as
shifting of office records/files etc. in the office
premises. |

(c) Any other identical work as per the non-clerical
workmen as may be deemed fit by the Principal
Employer,

The Principal Employer shall help the Workmen/
Supervisors to get Housing loan facility up to 60
monthly salaries (Basic Pay+DA) with immediate
effect from LIC/HDFC etc. or such other organization
and the Principal Employer will reimburse the interest
subsidy to the Workmen to the extent of actual
interest paid in any Financial year over and above
4% which is the prevailing housing loan interest of
the Principal Employer.

The list of the 18 workmen and 4 Supervisors who
will get this benefit is enclosed as per Annexure-1.
Contractor will not employ any "Badli"” Worker/
Supervisor or substitute and in case there is attrition
for any reason, no additional or substitute Worker/
Supervisor will be engaged.

The list of 18 workmen and 4 supervisors shall aiso
be provided with annual function passes and Diwali
gifts on similar lines extended by the Principal
Employer to the regular non-clerical employees.

The Principal Employer shall ensure continuity of
service of these Workmen/Supervisors till their date
of Superannuation (up to 60 years of age), even if
the present contractor ceases and someone else is
appointed who shall absorb these Workmen/
Supervisors.

With this revision as set out above, all relevant
clauses of the existing service conditions in respect
of Civil Engg. and Misc. Workmen/Supervisors stand
modified to the extent stated herein,

The Union agrees and accepts that the Civil Engg.
and Misc. Workmen/Supervisors shall extend all co-
operation to the contractor to maintain the properties
of Principal Employer to the satisfaction of the
Management of the Principal Employer.

It is expressly committed by both the existing
Contractor and the existing Union that they both
shall extend whole-hearted co-operation to the new
Contractor and to the new Union for smooth transfer in
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cordial manner whenever the situation so warrants for
a switch over to the new contractor or to the new Union.

27. Law and Jurisdiction:

This agreement shal! be governed by and construed
in accordance with the Indian Legislation and the parties
agrees to the non-exclusive jurisdiction of courts and
respective Labour Commissioners (Central) or the
appropriate labour/arbitration authorities, etc. in Mumbai
region only.

This settlement is contingent on successfull
withdrawal of impending litigations.

Also the parties signing this Memorandum of Settlement
further agrees that they will withdraw the present pending
C.GLT. case with signing this settlement successfully. -

28. Saving Clause .

With respect to the above mentioned clauses and
existing service conditions enjoyed by the Civil Engg. and
Misc. Workmen stands modified to the extent stated herein.
All the remaining clauses in the existing Agreement (existing
terms and conditions) shall remain unchanged unless
amended by a fresh agreement mutually agreed between
the Principal Employer/Contractor and the Union.

Sd./- Sd./-
For M/s. Dalia & Associates For Seamen Sena
(Existing Contractor) Union of India
(As a Union)
Sd./- Sd./-

1. Shri Anandrac Adsul
{President, M.P. Lok-

1. ShriJ.M. Dalia

Sabha)
Witnesses on behalf of
Principal Employer)
(Shipping Corporation of India)
Sd./- Sd./-
(1) Sashikala Charles 2, Shri Vishnu Tandel
VP(HRA) {Working President)
Sd./- 8d./-
(i) Venu Gopali DGM 3. Shri Ramesh Ghugare
(ER&A) (General Secretary)
Witnesses on behalf of
Employees.
Sd./-
0] ‘ Date:13/06/2012
(i) Sd./-
(iii) Sd./-

Place : Mumbai,

17.Mr. Sanjay C. Sawant

ANNEXURE 1

THE SHIPPING CORPORATION OF INDIALTD.,
MUMBAI

(AS A PRINCIPAL EMPLOYER)
LIST OF CIVIL ENGG AND MISC. WORKMEN

Sr. Name of the Workmen Date of Ticket  Category
No, Joining No.
(1) 2) (3} (4) {5)

Mr. Anant D. Sawant 01-05-1983 C.M. 02 Supervisor
Mr. Shashikant V. Mestry 05-02-1986 C.M. 09 Workman -
Mr. Ramdas J. Newalkar  24-03-1987 CM. 21 Workman
Mr. Ramkrishna G. Parab 28-04-1987 CM. 20 Workman
. Mahesh Ram 21-04-1988 CM. 19 Workman

Mr. Pramod D. Parab 10-05-1988 C.M. 06 Workman
Mr. Hemchandra V. Naik  01-08-1988 C.M. 04 Workman
Mr. Madhukar D. 21-10-1988 C.M. 12 Workman
Dhanawade

9. Mr. Chandrakant
T. Tervenkar
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05-12-1988 C.M. 15 Supervisor

10.Mr. Yashwant P. Dhuwali
11.Mr. Arvind §. Mestry
12.Mr. Santosh A, Chavan

18-02-1989 C.M. 18 Supervisor
24-03-1989 C.M. 08 Workman
01-04-1989 CM. 14 Workman
12-05-1989 C.M. 13 Workman
26-06-1989 C.M. LI Workman
05-07-1989 C.M. 17 Workman
20-06-1990¢ CM.
12-12-1990 C.M.
12-01-1992 C.M, 22 Workman

13.Mr. Anil V. Sawant

14 .Mr, Sharad K. Mhatre
15.Mr. Suresh V. Nirmal
16.Mr. Krishna J. Mestry Workman
Workman

18.Mr. Suyambudurai
S. Nadar

19.Mr. Ramachandra 10-07-1993 CM. 05 Workmen
K. Marathe Retd.
31-06-12

15-07-1993 C.M. ¢1 Supervisor
01-07-1997 CM. 23 Workman

20.Mr. M. Chandradas
21.Mr. Vishwanath Pandav

Workman
Retd. 2007

22 Mr. Anant Narayan Sawant 01-02-1986 C.M.
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New Dethi, the 27th August, 2012

8.0. 2989.—In pursuance of Section 17 of the Industrial
Disputes Act, 1947 (14 of 1947), the Central Government
hereby publishes the Award (Ref. No. 06/2005) of the
Central Government Industrial Tribunal/Labour Court,
Bangalore now as shown in the Annexure in the Industrial
Dispute between the employers in relation to the
management of Central Bank of India and their workman,
which was received by the Central Government on
2208-2012.

[No. L-12012/177/2004-IR(B-II)]
SHEESH RAM, Section Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
BANGALORE

Dated : 2nd July, 2012
Present :
SHRI S.N. NAVALGUND, Presiding Officer
C.R. No, 36/2005

IParty I Party

Shri Sharnabasappa The Regional Manager,
Mallappa Hungud, Central Bank of India,

R/o Olukoti Oni, Regional Office,

At & Post: Naregal Taluk, Ashwamedha Trade Centre,
Ron, Gadag (Karnataka) Dajibanpeth,

Hubli (Karnataka State)

AWARD

1. The Central Government by exercising the powers
conferred by clause (d) of sub-section (1) and sub-section
(2A) of Section 10 of the Industrial Disputes Act, 1947 (14
of 1947) has referred this dispute vide order No. L-12012/
177/2004-IR(B-11) dated 17-12-2004. Subsegquently when
the first party brought to the notice of the Ministry that
his father's name was mentioned as Basappa in the address
column of the order copy forwarded, a corrigendum came
to be issued vide order dated 12th May, 2008 mentioning
his father's name as Mallappa in the place of Basappa for
adjudication on the following Schedule :

SCHEDULE

“Whether the action of the management of Central
Bank of India is justified in terminating the services
of Shri Sharanabasappa Mallappa Hungund, Part
Time Safai Karmachari without complying with the
provisions of Section 25F of the Industrial Disputes
Act, 19477 If not, what relief the workman is entitled
to?”

2. After receipt of the reference and issuing notice to
both the sides to appear on 24-02-2005 first party workman

[ERNTRT YA} |y
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filed his claim statement on 14-02-2005 and on 24-02-2003
Shri M. Rama Rao, General Secretary, Dharwad District Bank
Employees Association filed authorization for representing
the first party in this reference and on the same day
Shri F. G. Gudheyyanavar, Advocate filed vakalat for second
party and receiving the copy of claim statement after
availing some adjournments filed the Counter statement
on 24-01-2006.

3. The first party in his claim statement while alleging
that he joined at Naregal branch of the second party as
part time Safai Karmachari from 13-12-1997 worked till
7-02-2004 and that the Manager extracted from him the
work of sub-staff like daily Voucher stitching; writing in
the voucher entries book daily after stitching daily vouchers
such as number of debirt and credit slips pertaining to each
department; Making xerox copies of the Office documents
from Karanataka Xerox Centre and Veereshwar Xerox Cenire
daily at least 4 times; going to the post office daily to make
registered post, VPL, ordinary posts at least twice a day;
get the office work duly typed at Rafi Vanijya Vidhyalaya
once in 2-3 days; bringing tea, coffee, tiffin, meals etc.
daily for about 3-4 times and delivering bills, notices to the
customers at least once in a day and obtained his signature
to the vouchers from 3-01-998 to 29-12-1998, 106 in numbers;
from 16-01-1999 to 30-12-1999, 241 in number; from
4-01-2000 to 31-12-2000, 258 in number; from 2-1-2001 to
21-11-2001, 208 in number; from 18-2-2002 to
27-12-2002, 235 in number; from 1-01-2003 to
31-12-2003, 306 in number and from [-01-2004 to
7-2-2004, 44 in number like Casual Labour Payment Debit
Voucher; Stationery purchase Davit Voucher; Xerox debit
voucher; registered post expenses debit voucher; VPL
registered post expenses debit voucher; ordinary post
expenses debit voucher; KEB bill payment debit voucher
and Telephone bill payment debit voucher and that
he was paid wages at the daily rates of Rs, 10/- between
13-12-1997 to 31-12-1997; Rs. 25/- per day between
1-12-1998 to 15-04-2000; Rs. 35/- between 2-05-2000 to
31-08-2000; Rs. 45/- between 1-9-2000 to 10-1-2002 and
Rs. 60/- per day between 11-1-2002 to 7-2-2004 and that the
second party suddenly posting one Mr. Sridhar S. Mangodi
from Hubli Extension Counter to report for duty at Naregal
branch dispensed with his services unceremoniously from
7-2-2004 with a clear oral instruction not to come for work
from 9-2-2004. He further made an attempt to make out a
case for regularization of his services asserting that while
joining the services the then branch manager of Naregal
branch Shri H.F. Kuri had taken an application from him for
appointment saying that there existed a clear vacancy due
to resignation of one Shri T. Buddanna, Safai Karmachari
and that his job would be made permanent within 2 to 3
years etc. without any basis. Moreover the schedule of the
reference also since has no scope to consider the claim of
the first party for regularization of his services | feel it not
necessary to quote or mentioned his allegations made in
this regard.
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4. The first party after making assertions in the claim
statement regarding details of services he allegedly
rendered from 13-12-1997 to 7-02-2004 besides making
assertion for regularization of his services ultimately prayed
to pass a award to declare the termination of his services
from 7-2-2004 as illegal, null and void in operative in law
and to direct the second party to reinstate him in the services
with regularization, full back wages, continuity of service
etc. and to pay cost of Rs. 10,000.

5. In the counter statement while denying the assertions
made in the claimn statement that the first party was taken to
service by the then branch Manager Shri H.F. Kuri assuring
that his services would become permanent, contended that
his services were availed as part time Safai Karmachari
between 13-12-1997 to 7-2-2004 intermittently paying daily
wages upto 7-2-2004 and subsequent to 7-02-2004 he himself
voluntarily left his work and thereafter the second party
got appointed one Sridhar as per the Central Bank of India
Employees Service Regulation and that he has not worked
continuously for a minimum period of 240 days in a year
which is required to claim regularization of his services
with the second party. It is further contended the first party
who himself do not turn up for work from 7-02-2004 onwards
has approached this authority with false plea and that he is
not entitle for any relief claimed by him.

6. After completion of the pleadings when the
second party was called upon to lead evidence the
learned advocate appearing for the second party while
filing the affidavit of Shri Chidambar Mutaik, then
branch manager of second party bank at Naregal branch
examining him on oath as MW, and later on 21-07-2010
while producing 60 vouchers pertaining to the first
party, with the consent of the authorized representative
of the first party got them exhibited as Ex. M1 Series
and closed his side. The Representative of the first party
who in the cross examination of MW 1 got marked the
certified copies of letter No. RO/HUB/PRS/99-2000
dated 14-01-2000 addressed by the Assistant Regional
ManagMﬁct Employment Exchange Office; letter
N©. PRS/PTSK/01-02/78 dated 17-11-2001 written by the
branch manager to Regional Office, Hubli to consider
the case of first party favourably saying that sine he
had learnt that T. Buddanna transferred from Raichur
Branch to work as PTSK has resigned from 11-8-1997 as
they are gefting the work done through the first party
as casual labour on temporary basis; letter
No. PRS/PTSK/02-03/01 dated 4,07.2002 addressed by
the branch manager of Naragel to Regional Office, PRS
department forwarding first party’s letter for his
appointment as PTSK; Letter of the first party dated 22-
04-2002 to the Regional Manager of the second party to
absorb him as PTSK with scale wages; Letter No. RO/
HUB/OPR/02-03/480 dated 16-08-2002 addressed by the
Regional Manager of the second party of Naragel

branch pointing out certain irregularities/shortcomings
pointed out by the internal audit; letter No. PRS:2002-
03 dated 6-02-2003 addressed by the Regional Manager
to the Branch Manager, Naragel Branch to furnish details
of the period for which the first party has been engaged
as casual worker since 1-10-2001 in continuation of his
letter dated 15-01-2002 and Letter of Branch Manager,
Naragel branch to the JRS Department, Regional Office,
HubTi dated 22-7-2004 highlighting certain facts taken
before the ALC, Hubli in the conciliation proceedings
as Ex. W1 to W7 respectively and also office copy of
the claim petition filed by the first party before the
ALC(C), Hubli; Xerox copy of the proceedings before
the ALC, Hubli; certified copy of the letter given by the
first party to the ALC, Hubli along with list of vouchers
and conciliation failure report as Ex.W§ to W11
respectively, while fiting the affidavit of the first party
and examining him on oath as WW 1 got exhibited the
calculation sheet prepared byf’the first party showing
the number of days worked by him and Xerox copy of
the notification issued by the Govt. of India, Ministry
of Finance dated 6-08-1990 as Ex. W12 & 13 respectively
and also by filing the affidavit of two customers of the |
second party's Naragel Branch by name Shri Balabatii ~
Abdulraiman and Shri A.1. Balbatti examined them on
oath as WW2 and WW3 respectively in the examination
of WW?2 got exhibited Notarised copies of his Voter [D
and Pass book of his SB Account at Naragel Branch as
Ex. W14 and 15 respeectively and in the evidence of
WW3 the notarized copy of his Voter [D and pass book
of his SB account at Naragel branch as Ex. Wi6and 17
respectively.

7. With the above pleadings, oral and documentary
evidence brought on record by both the sides when the
matter was posted for arguments the second party counsel
as well as the representative of the first party filed their
written arguments and explained the same. The learned
advocate appearing for the second party in support of his
arguments furnished the following citations :

1. 2002 Law Suits (Supreme Court 1028)
. AIR2010SCP-198

. 2011 LAB ICNOC23(P&H)

. 1997 Law suits (SC) P. 540

. 2009(5) KCCR SN 404

. 2000 Law Suits (Karnataka) P 171

. 2010 Law Suits (Madras) P 2389

Supreme Court of India in Civil Appeals
No. 3595- 36120f1999. 1861-2063 & 384972001,

9. AIR1995SCP962
10. 1989 Law Suits (AP) P 174,

B0 1 O L B W N
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Whereas the learned representative for the first party cited
the following decisions:

1. ILR2001 KAR 3407
P.V. Reddi. CJ & SR Bannurmati. J

2. ILRKAR 20004356
Y Bhaskar Rao, CJ & V. Gopala Gowda. J.

3. 1985 LABIC 1733-Chinnappa Reddy & V.
Khalid. I}

8. As already adverted to by me above, since the
schedule of reference is as to "Whether the action of the
management of Central Bank of India is justified in
terminating the services of Shri Sharanabasappa Mallappa
Hungund, Part time Safai Karmachari without complying
with the provisions of Section 25F of the Industrial Disputes
Act, 19477 If not, what relief the workman is entitled to"?,
there is no scope to consider the claim of regularization of
the $ervices of the first party and admittedly no compliance
is made as contemplated under Section 25F of the Industrial
Disputes Act before the alleged termination of the first
party w.e.f. 7-2-2004 contending that from that day onwards
he himself voluntarily stopped attehding the work, I am
required to consider whether tht:&f'%t“pm has proved
having worked for 240 days in preceding 12 months prior
to alleged illegal termination of service amounting to
retrenchment and whether he had on his own stopped
attending the work at second party bank from 7-02-2004
onwards. Because in terms of Section 25 F of the Industrial
Dispute Act, 1947 an order retrenching a workman would
not be effective unless the conditions precedent therefor,
are satisfied which postulates to be fulfilled by the employer
by giving one month notice in writing indicating the reasons
for retrenchment or wages in lieu thereof and payment of
compensation equivalent to 15 days average pay for every
completed year of continuous service or in part thereof in
excess of six months. For the said purpose it is necessary
to notice the definition of "continuous service" as
contained in Section 25(B) of the Act. In terms of Sub-
Section (2} of Section 25(B) if a workman during a period of
12 calendar menths preceding the date with reference to
which calculation is to be made as actually worked under
the émployer 240 days within a period of one year he will
be deemed to be in continuous service. By reason of the
said provisions legal fiction being created, the retrenchment
of such employee without complying the requirements of
Section 25F would amounts to illegal retrenchment and his
services are deemed to have been continued. Therefore,
now let me proceed to consider whether before the alleged
date of termination of the service i.e. 7-02-2004 in the
preceding 12 months he had served for a period of 240
days.

9. It is pertinent to note from the cross-examination of
MW]/ that he has agreed during the year 1997 E. Buddanna
working as Safai Karmachari at Naragel branch resigned
on | §-08-1997 and thereafter from 13-12-1997 the first party

.u.ﬂr;. " [ENIET T g

has worked at Naragel branch in the vacancy arising from
his resignation. In the background of this admission when
the documents of the management got produced and
exhibited at the instance of the first party at Ex. W1 and W5
are read it is crystal clear that in the vacancy arose due to
the resignation of E. Buddanna, the branch manager of the
second party bank continuously engaged the services of
first party as casual labourer till 7-2-2004 to which post
posting of a permanent Safai Karmachari was posted.
Because Ex. W1 is a letter dated 14-1-2000 addressed by
the Assistant Regional Manager of the second party to
District Employment Exchange office, Gadag to the effect
that there is one vacancy of one part time Safai Karmachari
at Naragel branch on 1/3rd scale wages and they request
to sponsor 3 candidates belonging to SC/ST community
preferably local or from nearby villages who fulfill the service
conditions of that post and Ex. W5 is a letter addressed by
the Regional Manager of the second party to the branch
manager of the Naragel branch dated 16-08-2002 wherein
he has highlighted some of the irregularities/shortcoming
pointed out by internal audit in functioning of that branch
which regarding casual labourers reads as under."Branch
is engaging service of casual labour in place of PTSK who
is on unauthorized leave, The casual labour is allowed to
work full time and has access to all departments and
records. Service of the casual labour are utilized in counter
for ledger/pass book entries."

10.As adverted to by me above reading these two
documents secured from the second party by the first party
in the background of the admission of MW1 that E.
Buddanna, Safai Karmachari working at Naragel branch
resigned on 11-08-1997 it is clear that the bank did take the
services of first party continuously and has now picked up
seme of the vouchers where they have described the
payments made therein as towards the casual labourer at
Ex.M1 series and tried to demonstrate that in preceding 12
months to the alleged date of termination he had not worked
for 240 days as such there was no need to comply the
requirements of Section 25F. But this attempt on the part of
the second party bank is falsified by the evidence brought
on record by the first party through Ex. W10. Ex. W10 is an
application given by the General Secretary of the Union to
the Assistant Labour Commissioner in the conciliation
procedings to call for the original debit voucher of the
relevant dates so as to verify the same with the dates
mentioned in the enclosed list dealing the vouchers that
arc said to be submitted by the first party towards payment,
According to the list of vouchers accompanying this letter
between 3-01-1998 to 7-2-2004 there were vouchers for 945
days. It is borne out from the proceedings before the ALC
copy of which is produced at Ex.W9 that when General
Secretary of the Union representing the first party called
upon second party for the production of the vouchers
pertaining to the first party given towards payment to verify
with the dates mentioned in enclosed list second party
which went on dodging on the ground that it is for the
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workman to establish that he worked for 240 days and he (1) @ 3) @
cannot call upon the documents from the second patty,

ultimately when the application at Ex. W10 was given with 28:02:2003 P&L ol

a list of vouchers allegedly taken from him for payment the 3403-2003 " ol

then branch manager who was MW1 himseif agreed to 4032003 " ol

verify the list with the vouchers available in the branch ,
and ultimately while tallying the same with the vouchers 503-2003 " 0l
available in the bank in the presence of the workman's 6-03-2003 " 01
representative Shri Anand Hegde confirmed at the bottom

of each page of he list the signature of Shri S.M.. Hungund, 7-03-2003 " ol
the complainant i.e. the first party is affixed on all such 8-03-2003 " o1
vouchers. Tl!e endorsement made at the bottom of each 10-03-2003 " ol
page of the list reads as under:
11-03-2003 " 0
"The above vouchers have been checked by both
12-03-2003 " o1

Representative Mr. Mutalik C.N., Br. Manager,
Naragel Branch and by workman representative 13-03-2003 " o0
Anand Hegde and it is confirmed that the signature

of Shri S.M. Hungund, the complainant is affixedon 15403-2003 " o

all vouchers”. 17-03-2003 " 01

If this is the position there is no hurdle to place hand on 18-03-2003 " ol

this document to see whether the first party before the 19-03-2003 " ol
alleged date of termination i.e. 7-02-2004 worked

20-03-2003 " 01

continuously for a period of 240 days in preceding 12
months. Since the date of alleged termination is 7-2-2004 21-03-2003 " ‘ ot
and the last voucher as admitted is 7-2-2004, preceding 12

months relates back t07-2-2003. As per the list annexed to 22-03-2003 " ol
Ex.W10, from 7-2-2003 days worked is as under: 24-03-2003 " ol
Date, Month, : 25'03'200_3 " 0l
Year P&L Particulars  Days 26-03-2003 " . 01
) @ )] @ 274032003 . " ' 0l
74022003 P&L 0 28032003 ” | o
8-02-2003 " ol 29-03-2003 " 01
10-02-2003 " ol 31032003 - " ol
11-02-2003 " : 0l 3-04-2003 " ol
13-02-2003 " 0l 4-04-2003 " Y
14-02-2003 " 01 504-2003 " ol
15-02-2003 " 0l 7-04-2003 " 01
17-02-2003 " ol 8-04-2003 " 0
18-02-2003 " o1 10-04-2003 " o1
19-02-2003 " 0l 11-04-2003 " )]
20-02-2003 " ol 12-04-2003 " o
21-02-2003 " 0! 15-04-2003 " | 01
0022003 " 0l 16042003 " | o
24-00-2003 " ol 17-04-2003 " ' 0
25-02-2003 " 01 19-04-2003 " o
26-02-2003 " 0l 21-04-2003 " 0
27-02-2003 " ol 22-04-2003 " 01

3499 GI/2012—5
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0 ) ) ) (n) @ ) @
2304-2003 P&L ol 9-06-2003 P&L ol
24-04-2003 " ol 10-06-2003 " 0l
25.04-2003 " ol 11-06-2003 " ol
26-04-2003 " ol 12-06-2003 " o1
28-04-2003 " ol 13-06-2003 " 01

29-04-2003 " ol 14-06-2003 " . ol
30-04-2003 " 0l 16-06-2003 " 01

2405-2003 17-06-2003 " 01

34052003 " ol 18-06-2003 " ol
5-05-2003 " ol 19-06-2003 " ol
6052003 " ol 20-06-2003 " ot
7405-2003 " ol 214062003 " )
- 8-05-2003 " ol 22-06-2003 " 01
9:05-2003 " ol 24-06-2003 " 0l
10-05-2003 " ol 25-06-2003 " 0l
12-05-2003 " ol 26-06-2003 " )
13-05-2003 " ol 27406-2003 " ol
14052003 " 0! 28-06-2003 " ol
- 15-05-2003 " oi 30-06-2003 " ol
16-05-2003 " 0l 147-2003 " ol
17-05-2003 " ol 2:07-2003 " ol
19-05-2003 ] ol 34072003 " ol
20-05-2003 " ol 447-2003 " 01
21052003 " ol 5-07-2003 . o1
22-05-2003 " 01 7-07-2003 " 01
23-05-2003 " 0l 8-07-2003 " 01
24052003 " ol 907-2003 " 01
25-05-2003 " 0l 10-07-2003 " 01
26-05-2003 " ol 11-07-2003 " 01
27052003 " ol 12072003 ; ol
28-05-2003 " 01 14072003 . ol
29.05-2003 " ol
30-05-2003 " ) 15-07-2003 " o
31-05-2003 " ol 16-07-2003 ' o
24062003 ] ol 17-07-2003 " 0!
3-06-2003 " 0l 1807-2003 " ol
4062003 " ol 19-07-2003 " 0l
5-06-2003 " 01 T 21-07-2003 " o
6-06-2003 ) ol 224072003 " 0
7-06-2003 ) ol 23-07-2003 " ol
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(h 2) 3 @ ) @ £)] @
2407-2003 P&L. ol 5092003 P&L 01
25-07-2003 " 0l 6-09-2003 " o
26-07-2003 " 01 709-2003 " 01
28-07-2003 " 01 8-09-2003 " ol
2907-2003 " ot 9.09-2003 " )|
30-07-2003 " ol 10-09-2003 " ol
3236m68-81 11-09-2003 " ‘ ot
31-07-2003 ! 0l 12-09-2003 " ol
1-08-2003 " 0l 13-09-2003 " ol
2082003 " ol 15-09-2003 . ol
3-08-2003 " 01 16092003 " ol
4-08-2003 " o1 17-09-2003 " o
5-08-2003 ) 0l 18-09-2003 . 0l
6-08-2003 " o 19-09-2003 " o

7-08-2 " 0l
08-2003 20-08-2003 " ol

8-08-2003 " 01
22092003 " ol

9-08-2003 " 01
23-09-2003 “ ol

11-08-2003 " 0l
24-09-2003 " ot

12-08-2003 " ol
26-09-2003 " ol

13-08-2003 " 01
4082003 . o 274092003 01
16082003 " ol 25:09-2003 o
18-08-2003 L 01 1-10-2003 : o
19-08-2003 " ol 3-10-2003 X 01
20—08-2003 1] 01 6'10‘2m3 " 01
2 1'08'2([’3 " 0] 7‘] 0"2(1)3 " 01
29082003 " o1 8-10-2003 " 01
23.08-2003 . ol 9-10-2003 01
2508200 . o 10-10-2003 " ol
T 11-10-2003 » 01
26-08-2003 " 01 13-10-2003 " 01
27-08-2003 " 01 14-10-2003 » 01
28-08-2003 " o 15-10-2003 " 0l
26082003 . ol 16-10-2003 " | ot
0082003 . ol 17-10-2003 " ol
30-08-200 18102003 " ol
1-09-2003 " ot 20-10:2003 " ol
2409-2003 " 01 21-10-2003 " 01
309-2003 " 0l 22-10-2003 " 01

4-09-2003 " ol 23-10-2003 " o1
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24102003 P&L . ol 15-12-2003 P&L 01
25-10-2003 " 0l 16-12-2003 " 0l
27-10-2003 " 0l 17-12-2003 " 01
28-10-2003 " ol - 18-12-2003 " 01
29-10-2003 " ol 19-12:2003 ) ol
30-10-2003 " 01 20-12-2003 " 01
31-10-2003 " 01 22122003 ) ol
1112003 . ol 23-12-2003 " 01
) 24-12-2003 K 01
+11-2003 o 26-12-2003 " 01
5112003 ’ o 27-12:2003 " 01
6-11-2003 " 0 29-12:2003 " ol
7-11-2003 " 01  30-122003 " 01
§-11-2003 " 01 31-12-2003 " - ol
10-11-2003 o 01 1-01-2004 " 01
11-11-2003 " 0 2-01-2004 " 01
12112003 " 0l 3-01-2004 " ol
13-11-2003 " 0l 5-01-2004 " 0l
14-11-2003 " ol 6-01-2004 “ 0l
15-11-2003 " 0l 7-01-2004 " ol
17-11-2003 " ol 801-2004 ) ol
18-11-2003 " ol 9-01-2004 ) ol
19112003 ol 16012004 ' ot
20-11-2003 " 0l 1201-2004 ) ol
13-01-2004 " Cool
21-11-2003 " 0l 14012004 . ol
22-11-2003 " 0l 16012004 . ol
24-11-2003 " 0l 17012004 . ol
25-11-2003 " 0l 18.012004 " ol
27-11-2003 " : 0 19-01-2004 " 0t
28-11-2003 " 0l 20-01-2004 " 0l
29-11-2003 " 01 21-01-2004 " 01
1-12-2003 " 0i 22-01-2004 “ 0l
2-12-2003 " : 01 23-01-2004 " 0l
3-12-2003 " 0 24-01-2004 " 0l
4-12-2003 " 01 27012004 " 0l
5-12-2003 " 0t 28-01-2004 " 0.i
8-12-2003 " 01 2901-2004 " ol
9-12-2003 " 0l 30-01-2004 i 0l
10-12-2003 " 01 31-01-2004 " o
11-12-2003 " 0l 3402-2004 " or
12-12-2003 " 0i 4022004 " 0l
'13-12-2003 " 01 5.02.2004"7 " 0l
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6-02-2004 " 0l
7-02-2004 " ot

11. From the above extracted portion of the list annexed
to Ex.W10 it clearly demonstrates that between 7-02-2003
and 7-2-2004 the days worked under voucher comes to
318- This suggest that excluding the intervening holidays
and Sundays from 7-2-2003 to 7-2-2004 continuously his
service was availed- In view of these documentary
evidence the first party having discharged his burden that
in the preceding 12 months to the alleged date of termination
he worked for more than 240 days admittedly the provisions
of section 25 F having not been complied by the second
party contending that he left the work of his own from
7.2-2004 onwards, whether such contention of the second
party is acceptable has to be seen. Since according to the
second party itself no letter of appointment or termination
was given to the first party and the payment was made to
him obtaining vouchers for the days he worked, no
documentary evidence can be expected from the first party
1o demostrate that this services were terminated w.e.f.
7-2-2004 and only circumstances has to be taken into
account- In view of the admission of MW that in the year
1997 Sri E. Buddanna who was working as permanent part
time Safai Karmachari at Naragel branch resigned on
11-08-1997 and failure of the second party to rebut the
version of the first party that the second party suddenly
posted Mr. Sridhar from Hubi Extension Counter to report
duty at Narage! branch and hence is services were dispense
abruptly w.e.f. 7-2-2004 with oral instruction not to come
from work from 9-2-2004 which ought to have demonstrated
by producing the muster roll of the permanent employees
in the Naragel branch. In other words when it is
categorically asserted by the first party that second party
suddenly posted one Mr. Sridhar S. Mangodi from Hubli
Extention Counter to report duty at Naregal branch his
services were unceremoniously from 7-02-2004 dispensed
with clear oral instruction not come for work from
9.02-2004, no documentary evidence can be expected of
him and on the other hand the second party could have
rebutted this version by producing the documentary
evidence like muster roll to demonstrate the said version
being unacceptable. Moreover, the documentary evidence
brought on record when do disclose that continuously
from 13-12-19971ill 7-2-2004 interminttently the first party
worked for a total period 0of 945 days, the contention that
he voluntarily stopped attending the work from 7-2-2004
onwards is highly improbable that too when he immediately
applied to the second party bank to provide him work by
way of a letter produced at EX. W$ which is dated
5.04-2004. Under the circumstances the contention of the
second party that from 7-2-2004 onwards the first party on
his own stopped coming to work is highly improbable
whereas the assertion made by the first party that the
second party abruptly posting a permanent Safai
Karmachari to Naragel branch from 7-2-2004 dispensed

with his service appears to be more probable- Under the
circumstances 1 arrived at the conclusion the second
party abruptly terminated the services of the first party
w-e-f- 7-2-2004 without complying the mandatory
requirements of Section 25F of the Industrial Disputes
Act 1947 who had in the preceding 12 months worked for
more }han 240 days. Therefore, the action of the
manggement of Central Bank of India in terminating the
services -of Shri S.M. Hungund part time Safai Karmachari
without complying the provisions of Section 25F of the
Industrial Disputes Act is unjustified and illegal. Since
admittedly the services of the first party was availed by
the branch manager of the Naregel branch as a part time
Safai Karmachari without regular appointment and
mareover as already adverted to by me above the schedule
to the reference do not give scope to consider the claim
regularization of services, he can only be reinstated into
panel of part time Safai Karmachari of the Naragel branch
of the second party bank and his claim for regularisation
has to be rejected for the same reason tht he was only a
part time Safai Karmachari to work in the vacant
permanent post and admittedly from 7-2-2004 onwards a
permanent Safai Karmachari was posted at Naragel branch
he cannot be given full back wages that would have been
payable to a daily wager/part time Safai Karmachari. If
the second party had retained the first party in the panel
of its part time Casual workers it could have provided
him service whenever the permanent employee goes on
leave or remained absent for some reason. The order of
termination being contrary to the provisions of Section
25F of the industrial dispute act and unjustified, the first
party is deemd to have continued in service as part time
Safai Karmachari and is entitle for continuity of such
service. As already adverted to by me above, if his
services were not illegally terminated w.e.f. 7-2-2004 he
would have an opportunity when ever the permanent
employee availed leave or remained absent for some
reason and for such period he could have get the daily
wages. In the absence of any evidence, how many days
actually opportunities would have come to first party
during this period, having regard to the nature of his
service and that he was entitled to daily wages as far as
claim of back wages is considered 1 feel it is just and
proper to driect the second party to pay him compensation
at the rate of Rs. 1000 per month from 9-2-2004 upto the
date of his reinstatement in the services.

12. In the result 1 have arrived at the conclusion of
answering that the action of the second party terminating
his services from 7-2-2004 without complying with the
provisions of Section 25 of .D. Act is unjustified and that
he is entitle for reinstatement with continuity of service
and compensation of Rs. 1000 per month from 9-2-2004 till
actually he is reinstated in service by restoring his name
in the panel of Casual Labour/Daily Wager of its Naragel
branch. Hence 1 pass the following Award:
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AWARD
This reference is allowed holding that the action of the
management of Central Bank of India is unjustified in
terminating the services of Shri Sharanabasappa Mallappa
ﬂmgund, Part time Safai Karmachari without complying
ith the provisions of section 25F of the Industrial Dispute
Akt 1947 and he is entitie to be reinstated in such service
by restoring his name in the panel of Casual Labour/Daiiy
agers of Second Party at Naragel branch with continuity
of service and compensation at the rate of Rs.1000/- per
mbnth w.e.f, 9.2.2004 (the date of denying the work) till
a¢ually his name is restored in the panel of Casual Labours/
Daily Wagers. Under the cicumstances the parties shall
have 1o bear their own costs.
(Dictated to PA transzribed by her corrected and signed
byime on 2nd July, 2012)

S.N.NAVALGUND, Presiding Officer

‘ Annexure -CR.No. 06/2005
Li#t of witnesses for the Management/Second party
I Shri Chidambar Mutaik, Branch Manager MW1

List of documents marked for the Second Party/
Management

Ex. M1
series

I. Sixty vouchers pertaining tothe first party
+ produced by the second party

List of witnesses for the First Party
1. Shri S.M. Hungund, first party
2 Shri Batabati Abdulraiman
3. ShriA 1 Balbatti
List of documents marked for the First Party

I Certified copies of letter No. PRS.PTSK/
- 01-02/78 dated 14-01-2000 addressed by
the Asst. Regional Manager to the District
employment office.

2. Letter No. PRS/PTSK/01-02/78 daied
“17-11-2001 written by the branch manager
to Regional Officer, Hubli to consider the
~case of first party favourably.

{Letter No. PRS/PTSK/02-03/01 dated
4-07-2002 addressed by the branch manager
:of Naragei to Regional Office, PRS
:department forwarding first party's

letter for his appointment at PTSK

4. Letter of the first party dated
22-04-2002 to the Regional Manager
of the second party to absorb him as
PTSK with scale wages.

5. Letter No. RO/HUB/OPR/02-03/480 dated
16-08-2002 addressed by the Regional
Manager of the second party of
Naragel branch pointing out certain
irregularities/shortcoming pointed out
by the internal audit.

WW-1
WW-2
WWw-3

Ex. W1

Ex. W2

Ex. W3

Wi

Ex. W4

Ex. W35

[Ny T [
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6. Letter No. PRS/2002-03 dated 6-02-2003
addressed by the Regional Manager
to the Branch Manager, Naragel Branch
to furnish details of the period for which
the first party has been engaged as
casual worker since 1-10-2001 in continuation
ofhis letter dated 15-01-2002

7. Letter of Branch Manager, Naragel branch
to the JRS Department Regional Office,
Hubil dated 2-7-2004 highlighting certain
facts taken before the ALC, Hubli in the
conciliation proceedings

8. Office copy of the claim petition filed by
the first party before te ALC(C), Hubli

9. Xerox copy of the proceedings before the
ALC, Hubli

10. Certified copy of the letter given by the
First Party to the ALC, Hubli along
with list of vouchers.

Ex. W6

Ex. W7

Ex. W8

Ex. W¢

Ex. W10

Ex. Wii
Ex. W12

1. Conciliation failure report

I2. The calcuation sheet prepared by the
first party showing the number of days
worked by him

13. Xerox copy of the notificaiton issued by Ex WE13

the Govt. of India, Ministry of Finance
dated 6-08-1990

14. Notarised copies of Voter ID of WW?2 Ex W14

15. Pass book of his SB Account at Naragel Ex. W15
Branch _

16. Notarised copies of Voter ID of WW3 ExWi6

17. Pass book of his SB Account at Naragel ExW17

Branch

7 feeett, 27 s, 2012

. 3. 2990.—3reNfrr faag sfufrm, 1947 (1947
T 14) HT ER 17 F TR0 Fg ww o v iy 3w
& el & Horg Pt ik 3 i & i, 3{EY
fafde siitfire faam # S w=r sife s sy
AT -1, 7 feeeh & = (Hed H 114/2011 ) FY v
FIA 2, S BT TR HT 14-08 2012 1 91 §T 97|

(¥ Te-12012/382/97-31 3 (&f1-11 )]
w9 T, SN sfgwr

New Delhi, the 27th August, 2012

S.0. 2990.—In pursuance of Section 17 of the
Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref No. 114/2011)
of the Central Government Industrial Tribunal/Labour Court-
1, New Delhi now as shown in the Annexure in the Industrial
Dispute between the employers in relation to the management
of Punjab & Sind Bank and their workman, which was
received by the Central Government on 14.08.2012.

[No. L-12012/382/97-IR (B-ID)
SHEESH RAM, Section Officer
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ANNEXURE

BEFORE DR. R.K. YADAV, PRESIDING OFFICER,
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL
NO. 1, KARKARDOOMA COURTS COMPLEX, DELHI

LD.No.114/2011

Shri Sanjay Kumar Joshi,

S/o Motilal Joshi,

Near Dudhiya Mandir, Paharganj,
Kichna Rudrapur, Dist. Nainital,
UP

...Workman
Yersus

The Regional Manager,
Punjab & Sind Bank,
Regional Offices, 148,
Civil Lines,
Bareilly, U.P.-243 001.
...Management
AWARD

A daily wager was engaged by Punjab and Sind Bank
(in short the bank) at its Rudrapur branch in August 1992,
as per exigencies. Often and then, he was also assigned
with the job of getting certain documents photocopied.
His services were not taken after September 1994. Feeling
aggrieved by that act of the bank, the said daily wager sent
notice of demand on 9-12-1994 seeking reinstatement in
service of the bank. Another letter was sent by him in
February 1995. Lastly, he wrote to the bank on 9-12-1996.
When his communications were not responded to, he raised
a dispute before the Conciliation Officer. Bank resisted his
claim, hence conciliation proceedings ended into failure.
On consideration of the failure report, submitted by the
Conciliation Officer, the appropriate Government referred
the dispute to this Tribunal for adjudication, vide order
No. L-12012/382/97-1R(B-II), New Delhi dated 26-2-1998,
with the following terms:

“Whether the action of the management of Punjab &
Sind Bank in terminating the services of Shri Sanjay
Kumar, ex-temporary peon with effect from 16-9-1994
is legal and justified? If not, to what relief the said
workman is entitled to and from which date?

2. Claim statement was filled by the said daily wager,
namely, Shri Sanjay Kumar pleading that he was taken in
its employment by the bank at its Rudrapur branch on 3-8-1 992.
Work of peon was taken from him. At the time of his
engagement, his eligibility and suitability for the post of
peon was ascertained by the Branch Manager. He was
required to work full time as a member of subordinate staff.
Though he worked full time, yet the bank took undue
advantage of his unemployment and weak bargaining
strength and paid him at the rate of daily wager, instead of
giving him scale wages for the post of peon. Neither

appointment letter was issued nor he was allowed to mark
his attendance.

1. Claimant asserts that indoor as well as outdoor duties
were performed by him, besides serving drinking water to
the members of staff. He was assigned duties of delivery of
dak to local parties, constituents of the bank and local
banks etc. He agitates that this, fact can be verified out of
the records of Rudrapur branch. According to him, he
rendered continuous service as office peon for a period of
two years. At that juncture, he verbally asked the Branch
Manager to regularize his services. This fact annoyed the
Branch Manager, who told him not to attend duties
thereafter. His services were abruptly and arbitrarily
terminated on 16-09-2012, in an illegal manner. He served
notice of demand to the bank on 09-12-1994, followed by
legal notice dated 22-02-1995. Since he fell ill, hence another
letter was sent by him after considerable gap on 09-12-
1996, which was addressed to the Regional Manager of the
bank. He agitates that since work of permanent nature was
taken from him, the bank cannot treat him as temporary
employee. He places reliance on Clause 20.8 of the Bipartite
Settlement dated 16-10-1966 and claims that he was entitled
to be confirmed after completing 6 months in service.
According to him, artificial breaks were given by the bank
in his engagement. He projects that neither notice nor pay
in lieu thereof was given to him. Retrenchment
compensation was also not paid, which act makes action
of the bank violative of the provisions of Section 25F of
the Industrial Disputes Act, 1947 (in short the Act).
According to him, bank violated provisions of rules 76,
76A, 77 and 78 of the Industrial Disputes (Centrat) Rules,
1957 (in short the Rules). He projects that no notice of
retrenchment was given to him as per rules 76 and 76A nor
he was re-employed in consonance with rule 78 of the Rules.
He claims that this Tribunal may be pleased to pass an
award directing the bank to reinstate him in service with
continuity and full back wages.

4. Claim was resisted by the bank pleading that the
claimant was not engaged at any point of time, hence
there existed no relationship of employer and employee
between the parties. Claimant used to collect documents
from the bank for getting it photocopied and thereafter
deliver it to the bank. He was never assigned any kind of
work of office peon. In the alternative, bank pleads that
the claimant was engaged for casual jobs, which fact
would not make him a regular employee. Since he was not
in employment of the bank, there was no question of
paying him wages of sub-staff or entering his name in the
attendance register. It has been denied that the claimant
rendered continuous service with the bank for a period of
two years. Bank projects that provisions of Clause 20.8 of
the Bipartite Settlement dated 19-10-1966 nowhere comes
to his rescue. There was no question of given artificial
breaks in his engagement since the claimant was never
engaged. The claimant, who was working as attendant
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with some photocopier shop, was entrusted with the job
of getting documents photocopied.

5. Since the claimant was not in the service of the bank,
no:question arises for rendering continuous service for a
petiod of one year, as defined by Section 25B of the Act,
pleads the bank. There was no occasion for the bank to
teriminate his services or to give him one months’ notice or
pay in lieu thereof. There was no question of making
payment of retrenchment compensation. Requirements of
fulfilling rule 76, 76A and 78 of the Rules does not arise.
There is no case in favour of the claimant. His claim may be
discarded and an award may be passed in favour of the
bank, pleads the bank.

6. In rejoinder, the claimant reiterates the facts pleaded
by him in his claim statement.

7. Vide order No.22019/6/2007-IR(C-II), New Delhi dated
11402-2008, the case was transferred to Central Government
Industrial Tribupal No.2, New Delhi, by the appropriate
Gowvernment for adjudication. The case was re-transferred
to this Tribunal, vide order No. L-12012/382/97-IR(B-1I),
New Delhi dated 30-03-2011, by the appropriate Government
foriadjudication.

B. Claimant entered the witness box to testify facts. Shri
Pyi;ra Singh, Senior-Manager, unfolded facts on behalf of
the@bank. No other witness was examined by either of the
parties.

9. Arguments were heard at the bar. Shri Satish Kumar
Sharma, authorised representative, advanced arguments
on jbehalf of the claimant. Shri Rajat Arora, authorized
repjesentative, presented facts on behalf of the bank. I
have given my careful considerations to the arguments
advanced at the bar and cautiously perused the record.
M)d findings on issues involved in the controversy are as
follows:

10. Claimant deposes that he joined Rudrapur branch of
the bank on 03-08-1992, through a peon posted there. Shri
R.C. Grover, Branch Manager, appointed him on the post
of peon. However, no appointment letter was given to him.
Heused to visit other branches of the banks, deliver dak
and his signatures appear in the peon book, in that regard.
Phc}tocopy of the peon book (containing 7 pages) is
Ex.WW1/1. A sum of Rs.1000.00 per month was being paid
as wages to him through vouchers. During the course of
his pross-examination, he concedes that no advertisement
for that post of peon was given by the bank. According to
him, he was the only person who was interviewed for the
post. He, further, concedes that he used to get documents
of the bank photocopied for which he was paid. He nowhere
disputes copy of award dated 26-11-1996, which is
Ex WWI1MIL.

1 1. Shri Pyara Singh swears in his affidavit Ex MW 1/A,
tenflered as evidence, that the claimant -was not an
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employee of the bank. He was only assigned job of getting
photostat copies made and paid for it through vouchers.
No payment of any wages was ever made to the claimant.

12. When facts unfolded by the claimant and Shri Pyara
Singh are appreciated, it came to light that no vacancy for
post of peon was ever advertised by the bank. It is also
obvious that the bank had not requisitioned names of
eligible candidates from employment exchange for
appointment as peon in its Rudrapur branch. It also emerges
that no notice was displayed by the bank, inviting
applications for post of peon from public at large. Thus, it
is evident that procedure for recruitment for post of peon
was not followed. Claimant simply asserts that he went to
Rudrapur branch, alongwith a peon posted there. He was
interviewed by Shri R.C. Grover, Branch Manager, and
appointed as peon. However, he concedes that neither an
appointment letter was given to him nor he was ever allowed
to sign in the attendance register, meant for employees of
the bank. All these facts make it clear that the claimant had
not been able to project that he was engaged as peon by
the bank.

13. To substantiate his claim, the claimant had proved
photocopies of peon book, as Ex.WW1/1. Shri Pyara Singh,
showed his ignorance to identify signatures or writing of
Ex.WW1/1, claiming that he was not posted there in the
branch at the relevant point of time. Peon book for the
relevant period was not produced by the bank, claiming
that it stood destroyed. In view of these facts, 1 am
constrained to accept Ex. WW.1/] as a piece of evidence.
On scrutiny, contents of Ex.WW/1 project that signatures
of the claimant do appear in the document for various dates.
Dates against which signatures of the claimant appears are
08-08-92,28-08-92, 01-09-92,31-12-92,01-01-93, 05-01-93,
08-07-93,09-07-93, 24-07-93, 27-07-93, 30-07-93, 04-01-54,
05-01-04, 12-01-94, 11-02-94 and 01-09-1994. Out of contents
of Ex WW1/1 it creep over the record that the claimant
delivered dak of the bank to local parties, constituents of
the bank and local banks etc. His signatures do appear in
the column meant for peon. As referred above, the claimant
was not appointed as peon in the bank. Therefore, natural
corollary flows, out of these facts, that often and then
services of the claimant were taken by the bank as a casual
daily wager, in exigencies. 1t does not lie in the mouth of
the bank that there never existed relationship of employer
and employee between the parties. Though there was
relationship of employer and employee between the parties,
yet it is not emerging over record that the claimant was
engaged as a regular employee.

14. Claimant could bring over the record that he was
engaged by the bank for casual jobs. To establish that fact,
he obtained photocopy of peon book as and when he was
sent with dak to other branches of the banks or constituents
of the bank. It is evident that from the very beginning,
claimant was conscious to collect evidence to the effect
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that he was engaged by the bank as a casual employee. He
was not a novice. He was well aware that in case he is able
to render continuous service for a period of 240 days, then
he may get protection of the provisions of section 25F of
the Act. This proposition emerges out of the fact that at
earlier point of time, he had raised an industrial dispute
against Central Bank of India, projecting therein that he
was working with that bank continuously from 24-03-1989
to 14-12-1991. He attempted to seek reinstatement in the
said bank, which attempt was foiled by that bank. Therefore,
when the claimant was engaged for casual jobs by the

bank, he left no chance to collect evidence to the effect

that he rendered casual jobs with the bank. His sincere
efforts in that regard could project that he was assigned
work of delivery of dak by the bank only for 16 days.

15. On scrutiny, contents of Ex.WW1/1 make it clear
that the claimant was engaged at intervals. His engagement
in August' 92, may show that he worked for a few days in
that month as well as for a few days in September’ 92.
Thereafter he worked in December’ 92 and January’ 93 fora
few days. Next spell of his engagement was in July’ 93. He
was further engaged in January and February’ 94 and lastly
engaged in September’ 94. His engagement at different
intervals by the bank is not a disputed fact. In his claim
statement, the claimant présents that there were artificial
breaks in his service. Taking into account all these aspects,
1 am of the considered view that the claimant has not been
able even to probablise the proposition that he worked
with the bank for a considerable long period.

16. “Continuous Service” has been defined by section
25B of the Act. Under sub-section (1) of the said section,
«continuous service for a period” may comptise of two
period viz. (i) uninterrupted service, and (ii) interrupted
service on account of (a) sickness, (b) authorized leave,
(¢) an accident, (d) a strike which is not legal, (¢) a lock-
out, and (f) a cessation of work that is not due to any fault
on the part of the workman, shall be included in the
“continuous service.” sub-section (2) of the said section
introduces a fiction to the effect that even if a workman is
not in “continuous service” within the meaning of clause
(1) for a period of one year or six months, he shall be
deemed to in continuous service for that period under an
employer if he has actually worked for the days specified
in clauses () and (b) thereof. In Vijay Kumar Majoo (1968
Lab.1.C.1180) it was held that one year’s period
contemplated by sub-section (2) furnished a unit of
measure and if during that unit of measure the period of
séfvice actually rendered by the workman is 240 days,
then he can be considered to have rendered one year’s
¢ontinuous service for the purpose of the section. The
idea is that if within a unit period of one year a person had
put in at least 240 days of service, then he must get the
benefit conferred by the Act. Consequently, an enquiry
has to be ma;t"ie to find out whether the workman has
actuaily worked for not less than 240 days during a period
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of 12 calendar months immediately preceding the
retrenchment.

17. Could the claimant establish that he continuously
worked with bank for a period of 240 days? As detailed
above, except EXxWW1/1 no other document has been
pressed in service by the claimant. Claimant is a person
who leaves no chance to collect evidence to show that he
worked with the bank on a particular day. He is also aware —
that in case he completes one year continuous service,
even by use of legal fiction, he would get protection of
section 25F of the Act. If such an intelligent employee is to
collect evidence, he will leave no stone unturned in that
regard. He would make every endeavour to collect all
evidences, if any. When no other documentary evidence is

‘produced, it would be taken to mean that there was none

other than Ex.WW 1/1. Ocular facts, detailed by the claimant,
are self serving. Hence no weight can be given to it, without
being corroborated from any other place of evidence, direct
or circumstantial. Considering all these facts, self serving
words are not given any weight. Teking into account all
evidence brought over the record, it is concluded that the
claimant has not been able to establish that he has been in
continuous services for not less than one year, to claim
protection under section 25F of the Act. Section 25F of the
Act stipulates some conditions precedent for retrenchment
of an employee, who had rendered continuous service of
one year, as contemplated by section 25B of the Act. When
the claimant had not rendered continuous service of one
year to become eligible for protection under section 25F of
the Act, he cannot expect the bank to give one months’
notice or pay in lieu thereof to him. His right to get
retrenchment compensation nowhere has been established.
Under these circumstances, it cannot be agitated by the
claimant that termination of his service by the bank was
violative of the provisions of section 25F of the Act,

18. In his testimony, the claimant feigned ignorance of

“the fact as to whether any junior to him was retained in

service by the bank when he was bade farewell. His
testimony gives inference that there was no junior to him
when the claimant was engaged as daily wager, in
exigencies. Insucha situation, provision of section 25G of
the Act nowhere comes in operation. No evidence is also
there on the count that at subsequent period, bank was in
need of engaging a daily wager in exigencies. Therefore,
no obligation accrued on the bank to given an opportunity
to the claimant for his re-employment in terms of section
25H of the Act.

19. There is other facet of the coin. In Uma Devi [2006
{4) SCC 1]the Apex Court considered the proposition as to
whether the persons who got employment, without
following of a regular procedure or even from the back
door or on daily wages can be ordered to be made permanent
in their posts, to prevent regular recruitment to the posts
concerned. Catena of decisions over the subject were
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gonsidered and the Court declined the submissions of the
workmen to be made permanent on the posts which were
held by them in temporary or ad- hoc capacity for a fairly
Iong spell. The Court ruled thus:

“With respect, why should the State be allowed to
depart from the normal rule and indulge in
temporary employment in permanent posts? This
Court, in our view, is bound to insists on the State
making regular and proper recruitments, and is
bound not to encourage or shut its eyes to the
persistent transgression of the rules of regular
recruitment. The direction to make permanent-
distinction between regularization and making
permanent, was not emphasized here-can only
encourage the State, the model employer, to flout
its own rules and would confer undue benefits on
a few at the cost of many waiting to compete. With
respect the directions made in Piara Singh [1992(4)
SCC 118] is to some extent inconsistent with the
conciusion in para 45 of the said judgement therein.
With great respect, it appears to us that the last of
the directions clearly runs counter to the
* constitutional scheme of employment recognized
+ inthe earlier part of the decision. Really, it cannot
. be said that this decision has laid down the law
that all ad-hoc, temporary or casual employees
engaged without following a regular recruitment
procedure should be made permanent.” .

- 20.In P. Chandra Shekhara Rao and Others (2006 7SCC

4B8) the Apex Court referred Uma Devi's Case (supra) with
approval. It also relied the decision in Uma Rani [2004 (7)
SICC 112} and ruled that no regularization is permissible in
exercise of statutory powers conferred in Article 162 of the
C{onstitution, if the appointments have been made in
cpniravention of the statutory rules. In Somveer Singh
(3006 5 SCC 493) the Apex Court ruled that appointment
made without following due procedure cannot be
rqgularized. In Indian Drugs & Pharmaceuticals Ltd, [2007
(1) SCC 408] the Apex Court reiterated the law and
apnounced that the rules of recruitment cannot be relaxed
a‘j:d Court cannot direct regularisation of temporary
employees dehors the rules, nor can it direct continuation
of service of a temperary employee (whether called a casual,
aq—hoc or daily rated employee) or payment of regular
sdlaries to them

21. In Uma Devi (supra) it was laid that when a person
efjters a temporary employment or get engagement as
chtractuaI or casual worker and the engagement is not
bdsed on a proper selection as recognized by the relevant
ru{]es or procedure, he is aware of the consequence of the
agpointment being temporary, casual or contractual in
ndture. Such a person cannot invoke the theory of legitimate
expectation for being confirmed for the post when an
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appointment to the post could be made only by following
a proper procedure or selection in many cases, in
consultation with the public service commission. Therefore,
the theory of legitimate expectation cannot be successfully
advanced by temporary, contractual or casual employees.
it cannot also be held that the State held out any promise
while engaging these persons either to continue them where
they are or to make them permanent. The State cannot
constitutionally make such a promise. It is also obvious
that the theory cannot be invoked to seek relief of being
made permanent in the post. In view of those precedents
neither continuance nor regularisation of services of the
claimants can be ordered, since it would amount to back
door entry into Government job.

22, Therefore casual engagement of the claimant, dehors
the rules, would not confer any right in his favour for
continuance in service. Reasons detailed above, make
it clear that the claim put forward by Shri Sanjay Kumar is
not maintainable. His claim is accordingly brushed aside,
since he is not entitled to any relief. An award is passed in
favour of the bank and against the claimant. It be sent to
the appropriate Government for publication.

Dated : 7-8-2012 Dr. R.K. YADAV, Presiding Officer

¢ feoeft, 27 7=, 2012
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[§. T&1-12011/174/2005- 3¢ A (&t-11)]
T W, AT AT
New Delhi, the 27th August, 2012

S8.0. 2991.—in pursuance of Section 17 of the Industrial
Disputes Act, 1947, (14 of 1947) the Central Government
hereby publishes the Award (Ref. No. CGITA/19/2006) of
the Central Government Industrial Tribunal/Labour Court,
Ahmedabad now as shown in the Annexure in the
Industrial Dispute between the employers in relation
to the management of Bank of India and their workman,
which was received by the Central Government

on 13-08-2012.
[No. L-12011/174/2005-IR (B-11)]
SHEESH RAM, Section Officer
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ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
[NDUS'I‘RIALTRIBUNALCUM-I.AWURCOURT,
AHMEDABAD

Present ©

Binay Kumar Sinha,
Presiding Officer,
CGIT-cumn-Labour Court,
Ahmedabad,

Dated the 3 1st July, 2012

Reference : CGITA of 13/2006

The Assistant General Manager,

Bank of India, Zonal Office,

Bhadra, Ahmedabad,

Gujarat e First Party

And their workman,

V.M.S. Menon,

At present Residing At,

B/5/2, Mayur Deep Apartiment,

Nr. Don Bosko English School,

Jivraj Park, Ahmedabad-380051. ... Second Party

Smt. Meenaben Shah,
Advocate

Shri H.X. Acharya, Advocate

For the first party :

For the second party :

AWARD

As per order New Delhi, dated 1 5-02-2006 Appropriate
Government, Government of India, Ministry of Labour by
notification No. 1.-12011/174/2005-IR (B-1I) under clause
(d) of sub-section (1) and sub-section 2 (A) of Section 10
ofthe L.D. Act, 1947, referred the dispute for adj udication
to this tribunat formulating the terms of reference under
the schedule as follows:—

SCHEDULE
«Whether the action of the management of Bank of
India in imposing the punishment of compulsory
retirement vide order dated 08-06-2004 on Shri V.M.S.
Menon from the post of Computer Terminal Operator

from the Manek Chowk Branch, Ahmedabad, is legal-

and justified? If not, what relief the workman is
entitled to and from what extent?”

2. Afier registering of the case the notices to the parties
were sent and consequent upon notice the second party
workman and the first party Bank (management of Bank of
India) appeared in this case and filed respective pleadings-
statement of claim and written statement.

3. The case of the second party workman as per
statement of claim at Ext. § is that he joined services of the
Bank in the year 1973 and lastly he was working as Computer
Terminal Operator at Manek Chowk branch of the first party
Bank. During his entire service in the bank, he was

discharging his duties sincerely, honestly and “without
giving any cause of complaint as regards his work, conduct
and attendance. On 12-03-2004, as the computer was getting
hung on account of installation of new version a day before,
he was not in a position to print the Advice of Drawings,
and therefore he was waiting for the help of the officials at-
the branch. But instead of helping him out, the concerned
officer alleged against him of not working and whiling away
time. From the dump report being taken out to see who has
worked how much, it would be observed that the workman
was continuously working on the computer and therefore
it cannot be said that he was having casual approach
towards the duties assigned to him. On the basis of said
complaint lodged by Mr. Varma a chargesheet dated 30th
April, 2004 was issued to him. However, Chief Manager
(CS), Bank of India, Ahmedabad zone and Disciplinary
Authority, without considering the documenits on record
of the departmental enquiry, concluded the workman's such
admission of reading newspaper after completing the work
as his casual approach towards his duties and without
considering the fact that there was chaos for the problem
of computer getting hung on account of new version,
passed punishment order dated 08-06-2004 imposing the
punishment of “Compulsory Retirement” from the bank's
service. He had preferred appeal before the appellate
authority of the first party Bank which was also rejected
without assigning any reasons. Further case is that the
action of the Disciplinary Authority in imposing harsh
punishment as well as Appellate Authority is confirming
without application of mind and the same is nothing but
high-harded action on the part of the Disciplinary Authority
as well as Appellate Authority, against him (second party
workman). Further case is that there is no past recotd of
any kind of misbehaviour against the second ps -ty
workman during his 30 years of service. Even then
disciplinary authority has imposed the extreme punishment
of compulsory retirement from service for this solitary
incidence in his tenure of 30 years in the bank. Even he had
apologized before the concerned officers including
Manager, Manek Chowk Branch and the General Manager
(HRD), Head Office and also before the Disciplinary
Authority and Appellate Authority. But in a pre-determined
[manner, all the authorities did not consider the same and
‘taken decision to impose upon him the extreme punishment
of compulsory retirement from the Bank's service. Further
case is that his whole family consisting of two marriageable
aged daughters and a mentally retarded son, would be
ruined on account of the punishment of compulsory
retirement for the charges of misbehaviour admitted by
him with due respect to the concerned official. But even
the representation of the second party was not considered
on humanitarian grounds. Further case is that the action in
imposing punishment by the Disciplinary Authority and
confirming the punishment by the Appellate Authority is
only high-handed action and also inhuman. On these scores
prayer has been made to set aside punishment order of his
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compulsory retirement dated 08-06-2004 and for his
. reinstatement to his original post with continuity of service
, and with full back wages.

4. As against this the contention of the first party Bank
 in its written statement Ext. 8 pleading inter-allia is that the
; workman was working as Computer Terminal Operator at
. Manek Chowk Branch of the Bank on 12-03-2004. On that
 day Shri Rakesh Verma, Staff Officer and Shri Ranjit Singh,
- Computer Operator made a complaint about the incident of
- misbehaviour on the part of the second party workman
“then a suspension order dated 15-03-2004 was issued by
-the Bank Management upon the concerned workman

- Mr. Menon followed by chargesheet dated 25-03-2004 for
his acts of misconduct and disorderly behaviour with the
officers during the course of his duties Shri S.B.Morlidhar,

' Staff Officer, Shahibaug branch was appointed as enquiry
; - officer to enquire into the charges framed against the second
 party workman and Shri B.P. Gandhi, Staff Officer, Zona!
'Office was appointed as Presenting Officer. Further
contention is that during enquiry when the enquiry officer
‘asked the second party workman whether he admits/
;accepts the charges the second party workman accepted
.in writing the charges by letter dated 05-04-2004 such
‘acceptance of charge by the workman was voluntary and
‘unconditional and the same was taken on record marked as
i DE-1 Shri Girish Dave, General Secretary, Bank of India,
.Staff Union, Ahmedabad was appointed as defence
‘representative of the workman. The presenting officer
: submitted list of documents to be taken on record to which
‘the defence representative objected for taking on record,
on the ground that the charges were admitted by the second
; party workman voluntary and unconditionally. However
enquiry Officer rejected such objection of defence
representative and accepted the documents submitted by
'the Presenting officer which were marked ME-1 to ME-10.
‘Further contention is that the delinquent workman since
;admitted the charge so the enquiry concluded on the basis
‘of acceptance of the charges by the delinquent workman.
‘Further case is that the Disciplinary Authority carefully
\'going through the report of the enquiry officer along with
records of the enquiry passed the punishment order which
>1s not harsh punishment since having with
:superannunation benefit and pension/provident fund and
‘gratuity were provided to the delinquent workman without
disqualification from future employment. Further
:contention is that since misconduct was of serious nature
and so the Appellate Authority after giving opportunity of
bemg heard to the delmquent workman rejected his appeal,

Further contention is that the workman had admitted the
‘charges levelled against him voluntary and unconditionally
and so the enquiry officer on the basis of his such
:admission of charge incorporated in the enquiry report
that the charges are proved and that the workman was
isupplied with a copy of enquiry report along with show
icause punishment notice dated 30-04-2004 from the
Dlsmplmary Authority and the principle of natural justice

was followed by the Disciplinary Authority. It has been
denied that the past record of the delinquent workman was
clean. It has been contended that the delinquent workman
had been issued punishment orders earlier too. On these
graunds prayer is made to reject the reference since the
workman is not entitled to relief.

5. At Ext. 25 the second party workman filed pursis
admitting legality of the procedure of departmental enquity
cenducted against him by the first party so the propriety
or otherwise of the domestic enquiry is not issue rather the
same has been admitted. However the second party
workman has challenged validity of the punishment
imposed upon him on the ground that the same is harsh
and inhuman and has caused economical death.

6. In view of such situation arising out from the pleadings=
statement of claim and W.S. at Ext. 5 and 8 and also pursis
at Ext. 25 admitting the legality of the procedure of the
departmental enquiry, the following issues are taken up for
decision.

ISSUES
(i) Whether the reference is maintainable?

(ii) Has the second party workman valid cause of action
to raise the Industrial Dispute?

(iiiy Whether the order of punishment dated 08-06-2004
is, harsh and shockingly disproportionate to the
gravity of the charge?

{iv) Whether the 2nd party (workman) is entitled to relief
as claimed?

(v) What orders are to be passed?

FINDINGS
(T ISSUE NO. I1I

The first party has relied upon its case in support of the
punishment imposed upon the delinquent workman on the
documents in the enquiry files. The first party produced 14
docurnents through a list Ext. 10 on 10-09-2007. Ext. 13to 24
are pacca Extto 12 documents Ext. 10/7 is copy of findings
of the enquiry officer dated 06-04-2004 and Ext. 10/11 which
is copy of punishment order issued by the Disciplinary
Authority dated 08-06-2004 for which 2nd party endorsed
objection as to marking Ext. But for other 12 documents no
objection has been incorporated on behalf of the second
party workman. Accordingly pakka Exhibits 13 to 24 given
to the remaining 12 documents. Ext. 13 is the copy of

" suspension order of the delinquent workman dated 15-03-

2004, Ext. 14 is the copy of memorandum given to the
workman dated 25-03-2004, Ext. 15 is the copy of the
chargesheet issued to the workman dated 25-03-2004. Ext.
16 is the copy of the appointment of enquiry officer dated
25-03-2004 Ext. 17 is the appointment of resenting Officer
dated 25-3-2004 Ext. 18 is the enquiry proceedings along
with documentary evidence submitted by the parties during
the departmental enquiry. Ext. 19 is the copy of second
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show caused notice issued to the workman dated
30-04-2004 along with the copy of findings of the enquiry
officer. Ext. 20 iis the reply of the workman dated 10-05-2004
to the second show cause notice. Ext. 21 is the copy of
minutes of the personal hearing dated 10-05-2004 in
pursuance to the second show cause notice issued to the
workman. Ext. 22 is the copy of appeal filed by workman
dated 24-06-2004. Ext. 23 is the copy of minutes of personal
hearing along with submission report dated 07-07-2004 in
pursuance to the appeal filed by the workman. Ext. 24 is the
copy of order of Appellate Authority dated 30-11-2004
rejecting the appeal of the workman. The first party has not
lead any oral evidence on point of legality of the
departmental enquiry as per its pursis at Ext. 27 in view of
admitting the legality and propriety of the departmental
enquiry by the delinquent workman. The pursis at Ext. 27
was filed on behalf of the first party in view of filing of the
pursis at Ext. 25 by the delinquent workman second party
admitting the legality and procedure of the departmental
enquiry.

8  The second party workman V.M.S. Menon aged
59 filed his affidavit in lieu of oral examination-in-chief at
Ext. 26 and its copy received by Smt. Meena Shah, Advocate
for the first party Bank. His evidence through affidavit is to
the effect that he was working as Typist since 1973 initially
at Ahmedabad branch and lastly he was working as
Computer Terminal Operator at Manck Chowk branch and
he was working with the first party Bank since last 31 years.
According to him the management of Bank of India had
not issued any memo/show cause notice with chargesheet
to him on earlier occasion except the chargesheet given to
him dated 25-03-2004. According to him his service record
was clean and blotless and there was no any adverse
remarks against him. He further stated vide para 2 that the
Bank issued suspension order dated 15-03-2004, the incident
occurred on 12-03-2004 at Manek Chowk Ahmedabad
branch and that chargesheet was also issued to him on
25-03-2004 regarding his alleged misconduct committed on
12-03-2004. His further evidence is that he had not
committed any misconduct of riotous and disorderly
behaviour with the officers of the first party Bank at Manek
Chowk branch during course of his duty on 12-03-2004. He
further stated at para 3 of his affidavit that he admitted the
charge levelied against him before the enquiry officer due
to assurance given of General Secretary the Bank of India
StaffUnion that no action will be taken against him. However
diverting from the pursis at Ext. 25 admitting the legality of
the enquiry procedure he states that has not committed
any misconduct as alleged in chargesheet dated
75.03-2004. Vide para4 he challenged the enquiry report on
the ground that is is not as per the record of the enquiry
procedure as well as it is bias and illogical. he further
challenged the punishment order on the gound that the
same is illegal and is also harsh punishment because the
charges levelled against him are not too serious. Vide para
6 he deposed that presently he is unemployed and he had

tried to get the job at different places but could not get. His
family is maintained by his working daughter and earlier it
was maintained by his wife who was doing job. He was
cross-examined by the lawyer of the first party. He deposed -
vide para 7 that he is now aged 59 years and the age of
superannuation of bank staff is at the age of 60. Vide para
8 he admitted during cross-examination that departmental
enquiry was duly conducted against him for the incident
of 12-03-2004 and that he has gone through the entire
enquiry papers up to the stage of order passed by the
appellate authority. He also admitted that he had replied to
the second show cause notice. He admitted that Mr. I.P.
Dave, General Secretary Bank union was his defence
representative during domestic enquiry. He vide para 9
denied to such suggestion of the first party stating that it
is not a fact that on the earlier occasion too the management
of Bank had issued a waming and censure against him for
the earlier misconduct vide para 10 he admitted the enquiry
papers at Ext. 16, the order of appointment of enquiry officer
he also admitted show cause punishment at Ext. 20. He
also admitted as to his reply at Ext. 20 to the show cause
notice. He also admitted that he did not make any complaint
against General Secretary Mr. Dave to whom he had kept
as his defence representative. Vide para 11 he deposed
that he was overage so could not get job elsewhere. It was
suggested to him that since he was heart patient so he was
not able for job elsewhere to which he stated that it is not
a fact. Vide para 12 he admitted that he is being maintained
by his daughter who is in job. The first party as per Ext. 29
files pursis that the first party does not desire to lead oral
evidence on point of gainful employment of the delinquent
workman.

(9) From perusal of Ext. 18 which is proceeding of the
departmental enquiry held against the delinquent workman
Shri V.M.S Menon dated 5-04-2004 go to show that on the
first day of the domestic enquiry when the enquiry officer
asked the chargesheeted employee whether he has
received chargesheet and whether he admits/accepts the
charges then the chargesheeted employee V.M.S. Menon
accepted that he has received chargesheet and also
admitted the charges levelled against him. As per
acceptance of chargesheet dated 25-03-2004, the voluntarily
and unconditionally acceptance of this fact has been
incorporated in the proceeding sheet dated 05-04-2004.
There is also letter in the pen and signature of the

 delinguent workman dated 05-04-2004. Ext. DE-1 submitted

before the Chief Manager, Ahmedabad Zone through
enquiry officer through which delinquent workman
admitted the charge voluntarily and unconditionally
requesting to take lenient view against him in the matter.
This voluntary and unconditional letter regarding
acceptance of charge was submitted by the delinquent

" workman on the first day of the enquiry proceeding at the

time of questioning him about admitting or denying to the
charges levelled against him. On that day the Presenting
Officer also submitted 10 documents with list before the
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enquiry officer marked as M.E-1 to M.E-10 which are the
copy of chargesheet dated 25-03-2004 copy of appointment
ofjPresenting Officer dated 25-03-2004, copy statement
dated 23-03-2004 of the complainant Shri R K. Varma Staff
Officer, Manek Chowk branch, copy of statement dated 23-
0342004 of Shri Rana Ranjit Singh staff officer Manek Chowk
branch, copy of statement dated 23-03-2004 of Shri Umesh
Chiinubhai Shah, Staff Clerk Manek Chowk Branch, copy
of $tatement dated 23-03-2004 of Shri Menon staff computer
opgrator (chargesheeted employee) Manek Chowk branch,
Copy of Manek Chowk branch IOM dated 13-03-2004, copy
of letter of complaint from Shri Rakesh Verma dated 13-03-
2004, copy of dump report dated 12-03-2004 work done by
ShpV-M.S. Menon. From going through this annexure which
is pprt of Ext. 18 not objected on behalf of the second party
wc?{kman as per endorsement made on the list Ext. 10 on 26-
12-2010 itappears that for the incident and misconduct on
12-D3-2004 happened in the Manek Chowk branch of Bank
of India, the staff office Shri Varma had made written
conplainant and other staff officers and staffs had also
submitted their statement regarding incident supporting
compiain of Shri Varma and supporting the serious
mis¢onduct of Mr. Menon (the delinquent workman). From
Aanexure-4 ME-7 itis attached with Ext. 18 it appears that
on 33-03-2004 the delinquent workman Mr. Menon had
alsojgiven his statement in writing accepting the misconduct
comynitted by him against Mr. Varma, Mr. Rana and had
sought for appology for his misdeeds/such misconduct
not ?e repeated in future. He stated in his admission that
dueito hyper tension he lost temper and used
unp -rliamemar_v language in terrorizing tone. He also
inco}xorated in his statement that this submission is being
given by him of his freewill. It appears that prior to issuing
chargsheet dated 25-03-2004 he voluntarily gave statement
in writing during preliminary inquiry accepting his
miscpnduct as alleged in the complaint of Mr. R. Varma
StafflOfficer in presence of Mr. Ranjit Singh Staff officer.
Furthier when the departmental enquiry started in view of
issue/l.Fce of chargesheet against the second party workman
dated25-03-2004, the delinquent workman again voluntari ly
and uhconditionally admitted to the charges leveled against
him. The charges against the delinquent workman as per
charggsheet Ext. 15 dated 25-03-2004 is that on 12-03-2004
atabout4.55 p.m Shri Varma staff officer asked you to print

you refused to print the same saying that the printer is
getting hung and advice of drawing will not be printed and
that “;Fcn Shri Varma insisted he should perform the same
and said that you have time to read the newspaper but you
have no time to do Bank' work. Upon this you lost your
tempefament and started saying in loud and shouting tone
in Hindli "Dusrose advice nahi nikalva sakte ho? Main nahi
nikalunga. Aap jo chahe kario. Main ja raha hun when Mr.
Varmaj insisted you to do work and you cannot leave the
branch without completing the work as it is only 5 p.m,
then in threatening language you toid in loud/shouting
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advicI of drawing but you were reading newspaper and
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tone "Tum dono officer bahar chalo main tumhe batatd
hun" and this he threw hewspaper at Shri Varma then you
further said in bad language "Tum dono bahar chalo. Tum
dono ko main bahar marunga”. Para 2 of the chargesheet
further go to show that your aforesaid riotously and
disorderly behavior against staff officer Shri Varma and
Shri Rana committed by you in the premises of the Bank
amount to gross misconduct in terms of clause 5 {C) of the
memorandum of settlement dated 10-04-2002".

(10) I have gone through the entire enquiry papers
which is admitted by the delinquent workman. Though the
second party workman claim that he has not committed
any misconduct on 12-03-2004 in the Manek Chowk branch
but his such submission appear to be after thought as per
his evidence at Ext. 26 because earlier he had admitted the
legality of procedure of departmental enquiry conducted
against him as per Ext. 25 the misconduct committed by the
delinquent workman in the Manek Chowk branch was in
the duty hour of the bank and the second party workman
beinga bank staff was required to do his duty by staying
on his table as computer data operator and not to read
newspaper on such flimsy grounds that the computer is
being hung and using unpar!iamentary verbal words/
sentence disobeying the instruction and direction of the
staff officer Shri Varma used unparliamentary languages in
shoutirig voices and refusing to do his duty and also trying
to charge Mr. Varma by throwing newspaper on him and
showing in-subordination on his part which go to prove
his serious and riotous misconduct in the Branch at Manck
Chowk.

(11)The learned counsel for the second party workman
has simply argued that since the delinquent workman had
admitted to the charges and he also apologized for his
misdeeds not to repeat such misconduct in future and so
in such view of the matter the order of punishment dated
08-08-2004 passed by the disciplinary authority is harsh
and excessive and also disproportionate to the gravity of
misconduct and so such punishment order is fit to be
interfered by this tribunal under section | 1{A} of the ID
Act, 1947. On the other hand the learned counsel for the
first party vehemently argued that misconducts committee
by the delinquent workman on 12-03-2004 during dury hour
in the Manek Chowk branch has been proved during
enquiry since the delinquent workman voluntarily and
unconditionally accepted all the charges. It has been argued
that it is gross misconduct on part of the delinquent
workman in terms of clause § {C) of the memorandum of
settlement dated 10-04-2002 which attracts imposing of
punishment of dismissal/discharge but the disciplinary
authority had taken lenient view in imposing punishment
of compulsory retirement with pensionary benefit et¢ and
$0, 1o economical death was caused to the second party
workman. It has been further argued that the principle of

natural justice and fair play had been followed by the

disciplinary authority in issuing sccond show cause
punjshment notice and giving personal hearing to the
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delinquent workman on his show cause and then after
considering all the circumstances and also considering that
the misconduct committed by the delinquent workman is
of serious nature passed the order as to compulsory
retirement from services of the Bank with immediate effect
with superannuation benefit i.. pension or provident fund
or gratuity. The learned counsel for the first party has relied
upon a case law Voltas Limited Allwyn Unit‘Hyderabad
V/s Additional Industrial Tribunal cum Additional Labour
Court and other reported in LLR (2) 2012 53 Andra Pradesh
High Court wherein their Lordship have held assaulting of
superior at a workplace amounts to an act of gross
indiscipline hence any lenient view would lead encouraging
indiscipline in the industrial establishment. Another case
law relied upon is of Biecco Lawrie Ltd. and another and
State of West Bengal and another reported in 2009 (IV) LLJ
664 SC wherein it has been held by their Lordship of Apex
Court "when there is no violation of principles of natural
justice and when the charges against workman are of such
nature as would not render dismissal harsh, interference
with it will not be justified." On behalf of the first party the
case law of Varma L.K. H.M.T. Ltd. and another reported in
2006 (1) LLJ 2006 SC has also been relied upon wherein
their Lordship have held that verbal abuse held sufficient
for inflicting punisfiment of dismissal and contention of
the appellant regarding quantum of punishment could not
be countenanced. On behalf of the second party workman
no any case law has been filed to support such contention
that if the delinquent workman admitted his misconduct to
the charges during enquiry seeking for apology and for
taking lenient view the gravity of gross misconduct
committed by the delinquent workman can be considered
with another angle by interfering with the order of
punishment under the provision of section 11 (A)of the ID
Act, 1947,

(12) Considering all the aspects of the case and the
overwhelming evidence regarding gross misconduct
committed by the second party workman together with his
unconditional and voluntary acceptance of the charge
which was regarding gross misconduct of using abuse
tanguage, unparliamentary language, threatening language
to the Bank officers and also assaulting him by throwing
newspaper on him and shouting at the top of the voice to
various officers and staff certainly attracts for inflicting
major punishment by the disciplinary authority. But the
disciplinary authority itself had taken lenient view in not
imposing punishment of discharge/dismissal that might
have caused economical death of the delinquent workman,
rather the disciplinary authority has passed order of
compulsory retirement considering also this aspect that
the delinquent completed more than 30 years of service
and also considering that in the past he had also been
awarded light punishment of warning and censure. So, to
my mind the order of punishment of compulsory retirement
from the services of Bank with immediate effect and with
superannuation benefit is just and proper and does not

appear to be disproportionate to the gravity of the
misconduct under the charge committed by the delinquent
workman. So this issue is decided against the second party
workman and in favour of the first party Bank holding that
the order of punishment dated 08-06-2004 is legal and
justified.
{13)ISSUENo.1& I

In view of the findings given to issue No. Ill in the
foregoing 1 further find and hold that the reference is not
maintainable and the second party workman has no valid
cause of action to raise the Industrial Dispute.
(14)ISSUENc. IV&V

In view of the above findings to issue No. I, Il and 111
the second party workman is not entitled for his
reinstatement or for any back wages.

This reference is devoid of any merit and so the same is
dismissed on contest. However no order as to cost.

This is my award

BINAY KUMAR SINHA, Presiding Officer

+# faeel, 27 3, 2012
1.2, 2992.— HArehfive feoraw arfufam 1947 (1947 %1
12) T UR 17 F e # i W e i &
wEvEd & Hag P! ot 3 FHER @ @9 agEa |
e st foag 3 $2Tg TR st Aty sm
e, 9= @ e (ded wEm 94/2011) w1 R
H & S ST 21-8-2012 Y W § N A1
(el T@-12011/47/2011-3§ 3R (3-11)]

wfrer T, v SR

New Delhi, the 27th August, 2012

$.0. 2992.—In pursuance of Section 17 of the Industrial
Disputes Act, 1947(14 of 1947), the Central Government
hereby publishes the Award (Ref. No. 94/2011) of the
Central Government Industrial Tribunal/Labour Court,
CHENNATI now as shown in the Annexure in the Industrial
Dispute between the employers in relation to the
management of INDIAN BANK and their workman, which
was received by the Central Government on 21-8-2012.

[No.L-12011/47/2011 -IR(B-11)]
SHEESH RAM, Section Officer
B ANNEXURE
BEFORE THE CENTRAL GOVERNMENT

INDUSTRIAL TRIBUNAL-CUM -LABOUR COURT
CHENNAI

Friday, the 10th August, 2012
President: AN. JINARDANAN
Presiding Officer
INDUSTRIAL DISPUTE No. 942011
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(In the matter of the dispute for adjudication under
clause (d) of sub-section (1) and sub-section 2(A) of Section
10 of the Industrial Disputes Act, 1947(14 of 1947), between
tl}e Management of Indian Bank and their workman)

BETWEEN
The General Secretary 1st Party/Petitioner Union
[#dian Bank Employees 7
Linion No. 6, Moore Street,
Mannady Corner
Chennai-600001
| Vs.

The Asstt. General Manager
Indian Bank, Circle Office
359 Dr. Nanjappa Road
Comibatore-641018

2nd Party/
Respondent

Appearance:

For the 1st Party/ :
Petitioner Union

For the 2nd Party/
Management

Sri. J. Thomas Jeyaprabhakaran,
Authorized Representative

M/s T.S. Gopalan
Co., Advocates

AWARD

The Central Government, Ministry of Labour &
Employment vide its Order No. L-12011/47/2011-IR(B-11)
dated 09-11-2011 referred the following Industrial Dispute
té this Tribunal for adjudication.

The schedute Mentioned in that order is :

"Whether the action of the Indian Bank Management,
Coimbatore in connection with imposing of
punishment of reduction in the scale of pay on Sri R.
‘ Vaidyanathan vide order dated 18-02-2009 and
i exonerating the Branch Manager by the Appellate
Authority is justified or not? What relief the workman
is entitled to?’

2. After the receipt of Industrial Dispute, this Tribunal
has numbered it as [D 94/2011 and issued notices to both
sides. First party entered appearance through the
Authorized Representative and the Second Party through
Advocate and filed Claim, Counter and Rejoinder Staternent
ap the case may be.

i 3. The averments in the Claim Statement briefly read as
follows:

Sir R. Vaidyanathan while working as Clerk/Shrof¥ at
Sivananda Colony Branch, Coimbatore when was
proceeding with Sub-Staff in an Auto Rickshaw along a
parallel road to the main route owing to traffic rush and
disruption in the main road, en-route they were waylaid by
two persons on a two-wheeler. The pillion rider threw chilli
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powder on the face of the Auto Driver and the Sub-Staff.
The Cash Box was kept in between the legs of the two staff
at the rear side. The auto was immediately stoppoed.
Sensing trouble the Shroff stretched his leg on the suitcase
and firmly caught hold of its handle with his right hand.
With his left hand he obstructed the robber. Robber inflicted
stab injuries with a knife. Despite six stab injuries on his
left hand the Shroff stuck to the box. He got a stab on his
left waist also. The assailant overpowered him and took
the box and fled away. The profusely bleeding Shroff
chased him but soon fell unconscious and he was
hospitalized. As per Security Department Circular No.
PRNL-137/2006-07 dated 16-12-2006 public transport should
be preferred where bank's vehicle is not available. As far as
possible taxi should be preferred to a three-wheeler scooter
and three-wheeler to a cycle rickshaw. Regarding
transportation of cash between two branches as a regular
feature care should be taken to ensure that a specific pattern
with regard to days, dates, timings, routes, frequently,
escorts etc. does not emerge. That is to say the above
should be changed at regular intervals as frequently as
possible. 1t is the joint responsibility of both the
administration and staff to ensure that safe transport of
cash is done scrupulously following the corporate
guidelines. On being called upon to explain petitioner
submitted a reply dated nil. R. Vaidyanathan was charged
sheeted on 08-07-2008 for lapses while proceeding on
remittance work to the currency chest at Coimbatore Main
Branch: He failed to take the cash in a steel box (b) failed to
take the cash in a closed vehicle (c) failed to ensure that
cash container be chained and locked to the body of the
vehicle, (d} not ensured that vehicle was taken through the
most frequented busy main road (e} not intimated vehicle
registration number to the branch officials. The steel box
available at the branch was very heavy and unwidely
requiring two persons to carry it and difficult to put into an
auto. For a very long period a moulded box had been in use
which was purchased by the Branch. Use of old moulded
box has not been objected to. Chain was not available at
the Branch to chain the box to the body of the vehicle.
Branch could not fix a taxi in spite of phone call repeatedly.
Only Branch Manager recommended auto. The parallel road
as an alternative route, permissible as to aveid a fixed pattern
was chosen. The registration number of the vehicle of the
petitioner was noted in a piece of paper in the Register at
the Chest. Police was also informed while enquiry. But it
was omitted to be noted in the Branch register in the hurry
burry. Charges (i), (ii) and (iii) while were held proved, (iv)
and (v) were held not proved. Disciplinary Authority in the
proposal of punishment observed that factum of steel box
being big and heavy cannot be accepted in view of HO
instructions. That taxi is not available in a prime area is not
acceptable and is an afterthrought. Deviation from the
procedure and not chaining the container was to have been
brought to the notice of the Officer for safe transportation
of cash. Plea of traffic jam was an afterthought. The
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punishment was communicated under reference dated
§-02-2009. Appeal dated 9-03-2009 was dismissed wrongly
stating that all the charges were proved. Unfortunately
due to cadre bias though Branch Manager was exonerated
the Shroff only was punished. ID raised having failed the
reference is caused to be made. Punishment is unjustified
and illegal. That the employee with 25 years of experience
is expected to take a pro-active step for safe transportation
of cash and bring to the notice of the Officer concerned
any deviation noticed is not based on facts. The Shroff
had no role in hiring an auto. The Sub-Staff on the
instructions of the Branch Manager got it. The alternate
route is not a deserted one. On differing from the findings
of the Enquiring Officer in regard to 4th and 5th Charge,
Disciplinary Authority or Appeliate Authority did not give
any convincing reasons. Appellate Authority did not apply
his mind and is erratic. In spite of the Shroff's fight to
protect the interests of the bank in the midst of heavy risk
involved in the occurrence he has been inflicted harsh
punishment. The punishment order is faulty in not having
noted the period of reduction and date of restoration in the
case of punishment of reduction in stages to those who
had already reached in the maximum in the time-sclae in
spite of employee's pointing out the same to the Disciplinary
Authority. No restoration of the reduced stage has taken
place till date. The punishment is to be set aside.

4. Counter Statement averments briefly read as follows:

Cash in transit is most vulnerable. It being beyond safe
Limit of the branch and exposed to unknown danger of the
outside world every employee should strictly adhere to
the guidelines of the security management. To any
untoward incident happening during transit of the cash
from the branch to the currency chest resulting in cash
loss, the staff accompanying the cash is answereable
irrespective of the circumstances in which the loss is
occasioned or the peril which the staff had to face. The
instance relates to a robbery of Rs. 13,00,000 in the course
of transit for remittance from Sivananda Colony Branchto
Coimbatore Main Branch on 18-01-2008 when the cash was
cartied in a contained other than steel box in auto-rickshaw
without the cash box being chained with the body of the
vehicle and the conéerned Clerk, Vaidyanathan and Sub-
Staff, an escort were travelling in the same vehicle.
Vaidyanathan had been entrusted with the responsibility
of taking the cash of Rs. 13,00,000 for remittance to the
cutrency Chest in Coimbatore Main Branch. He hired an
auto-rickshaw and carried the cash in a plastic moulded
suitcase with Sub-Staff as escort. The cash box instead of
being chained was kept in between the legs of the Clerk
and the escort. Pursuant to telephone call about the cash
being robbed officials reached the spot and found the Clerk
with stab injuries and he was taken to the nearby hospital.
Sub-staffalso suffered some minor injuries. It was reported
that two robbers coming from behind in a two-wheeler after
throwing chilli powder in the eyesiof the auto driver, cletk
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and escort snatched the cash box despite the resistance
offered by the staff. The robbers escaped with the box and
cash of Rs. 13,00,000. The strenuous attempt of the Clerk
to prevent the loss would in no way mitigate his omission
in no observing the guidelines of security management.
The peril was clearly invited by the staff. They rendered
themselves for disciplinary action. The culprit could not
be traced and bank Jost Rs. 13,00,000. Show Cause Notice
was issued to the Clerk on 09-06-2008. He de‘nied the
allegations. On 08-07-2008 Charge Sheet was issued. Two
witnesses were examined for the Management and the Clerk
and the Sub-Staff were examined on the defence side. By
the enquiry report dated 02-09-2008 charges (i), (ii) and (iii)
were held proved. After following the other legal
formalities, the impugned punishment was imposed. After
disciplinary action against the Branch Manager
Mr. Venkatasubramanian and Sub-Staff Mani were also
punished. Appeat preferred by the Clerk was dismissed.
The accountability for not adhering to the guidelines on
the part of the staff cannot be abdicated by saying that the -
Management alone was responsible. it cannot be said that
the available steel box cannot be accommodated in the
auto-rickshaw. The Sub-Staff awarded: \_v'ith’thg’ same
punishment as that of the Clerk acquiesced 1o the
punishment and also retired from service. Incidentally Auto ™
is not a closed vehicle and hence should not be used for
cash remittance. It is not admitted that Auto was fixed at
the instance of the Branch Manager. It was arranged by
the concerned Clerk. It is not uncommon that there were
instances where Auto was fixed instead of taxi by the staff
taking the cash to the Currency Chest for their personal
gain than for any genuine reason. The chain and lock were
available in the branch and it was not raised as an issue in
the reply of the concerned Clerk. The self-serving statement
of DW2 (Sub-Staff Mani) would not advance the case of
the concerned Clerk. Punishment being for proved charges
(i) to (iii) reference to other charges has not relevance.
Punishment cannot be prevented in order to deter other
employees from such practice. Punishment for reduction
of Basic Pay on reaching the maximum scale is intended to
be a permanent punishment. There is no law which says
the period of punishment is to be specified. There is no
scope for interference with the punishment and the claim is
to be rejected.

5. Rejoinder Statement averments in a nutshell are as
follows:

In ensuring the guidelines the administration could have
made available the required infrastructure, where after the
staff requires to be properly impressed upon the need to
adhere to the guidelines. Administration had been equally
responsible in the affair. Management had fulfilled its
obligations at the first instance. Though Branch Manager
was punished, in appeal he has been exonerated and let off
without any major punishment. Both should have been
meted out with identical punishment, if not with graver
punishment to the Manager who is with primary
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résponsibility. Accountability of the Branch Manager also
not be abdicated. That one has acquiesced to the
:t.:ishment does not warrant that others should follow it.
quasi-judicial authority in all fairness is expected to act
ﬁipanially without favoritism and victimization. The three
ptoved charges are only confined for consideration. In
fdct the Clerk should have been rewarded for his gallantry
conduct in the resistance.

. 6. Points for consideration are:

'(ly Whether the punishment of reduction in the scale of
pay on Sri R. Vaidyanathan by the Management and
exoneration of the Branch Manager by the Appeltate
Authority are justified or not?

(i) To what retief the concerned workman is entitled?

i 7. Evidence consists of Ex. W1 to Ex.W12 marked on
cdnsent on the petitioner’s side and Ex.M 1. to Ex.M23 on
the Respondent's side marked on consent with no oral
evidence adduced on either side.

8. Heard both sides. Perused the records and document.
Bpth sides vehemently argued in terms of their respective
case, in terms of pleadings with reference to the documents
ar records. On behalf of the petitioner it was urged that
pl.i.nishment of the Cashier is a classic case of cadre-wisé
digcrimination in the place of an exemplary reward which
was to have been given to him for his gailantry act of
repisting the robber. The employees put himself in peril in
tht encounter by sustaining as much as thirteen injuries,
Réspondent's learned cousel argued that though lapses
arg there on the part of the branch also that is not to afford
as|a defence. The Senior Manager of the Bank and the
cdncerned Shroff together with the Sub-Staff were

nished and there is no discrimination. In appeal, Branch
hpd‘tnager was being exonerated. The Sub-Staff did not file
anjappeal. By the reference what is actually called upon to
dekide is the propriety of the punishment since the Senior
Manager stood exonerated in appeal. Truly on the date of
punishment viz 18-02-2009 all were punished. There is no
ground to modify the punishment of the Shroff. There is
no) jurisdiction to interfere with the punishment since
Serond-11A is not attracted.

9, Reliance was placed on behalf of the Respondent in
the various decisions in:

- ZONAL MANAGER, BANK OF INDIA, CHENNAI
VS. GENERAL SECRETARY, BANK OF INDIA
STAFF UNION, CHENNAIAND ANOTHER (2011-
1-LLJ-529) wherein Hon'ble High Court of Madras
held "The High Court observed that the punishment
was not one of dismissal or discharge of workman.
Only in such cases thr Tribunal could invoke its power
under Sector-1]A of Industrial Disputes Act, 1947,
Its attempt to interfere with the penalty was
unwarranted, it was held.”

e Thed prspy L

BANGALORE METROPOLITAN TRANSPORT
CORPORATION VS, BMTC AND STATE
TRANSPORT NOUKARARA SANGHA,
BANGALORE (2011-3-LLN-626 (KAR.) wherein High
Court of Karnataka held "7. Section-11A of the Act
gives power to the Labour Court/Industrial Tribunai
to reappraise the evidence adduced in the enquiry
and recansider the decision of the employer in the
manner of imposing punishment. The provision under
Section-11A of the Act is application only in the case
of punishment being dismissal or discharge of a
Workman.”

10. The concerned workman/Shroff, R, Vaidyanathan
was punished by the Disciplinary Authority with a
punishment which is not one of dismissal or discharge
attracting Section-11 of the ID» Act. In a case of that sort re-
appreciation of the evidence by the Tribunal is not called
for. The rote of the Tribunal in such situation lies only in
seeirg whether or not there has been any perversity.
illegality or malafides and violation of principles of natural
Justice rendering the enquiry, finding or the punishment as void.

11. Here is a case which is seriously challenged as being
a punishment imposed based on cadre bias upon the
concerned workman, R. Vaidyanathan, Clerk/Shroff, While
the Disciplinary Authority has punished both the Clerk
and the Senior Manager together with the Sub-Staff, except
the Sub-Staff, the two others appealed before the Appellatc
Authority, who in turn white dismissed the appeal of the
Clerk/Shroff exonerated the Senior Manager from the
charges and let him off scot free. What is really in challenge
is the propriety of the punishment. The said question is
beyond the scope of consideration by this Tribunal under
Section-11A of the D Act. While the propriety of the
punishment falls for consideration compared to the
exoneration of the Senior Manager, the reasons which
weighed with the Appellate Authority in exonerating the
Senior Manager required to be looked into. But no materials
have been produced by the petitioner to show what are the
reasons which prevailed upon the Appellate Authority to
make a departure from the finding, exonerating the Senior
Manager rendered by the Enquiry Officer or the
Disciplinary Authority holding the Senior Manager guilty.
Admittedly the Senior Manager has been found guilty by
the Enquiry Officer as well as by the Disciplinary Authority.

12, The punishment of reduction in the scale of pay on
St. R, Vaidyanathan being not dismissal or discharge, there
is no scope for interference with the punishment. Then on
the ground of propriety of the punishment as being
discriminatory on the ground of cadre bias whether the
punishment imposed on the employee lacks propriety has
to be examined with reference to charges on which the
Senior Manager faced the enquiry, the finding rendered
and the punishment imposed initially and the reasons
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therefor on which the finding is based and the punishment ExW7 104022009  LetterRef: CO/CBE/VG/544-2008-
rests. Again why the Appeliate Authority deviated from 09 dated 10.02.2009 by the Circle
the finding to exonerate the Senior Manager from the Officer, Coimbatore enclosing the
charges is to be brought home with reference the relevant proposed punishment order of
materials. In thf: absence of any such materials a comparative the Disciplinary Authority
study not being enabled in the absence of evidence )
adduced at the instance of the petitioner the question of ExW8 17'02'2009 Reply submitted by the Charge
propriety is not possible of being adjudged. In any view of Sheeted Em'ployee on the
the matter the scope of the Tribunal to interfere with the proposed punishment
punishment being restricted, the punishment is only to be ExW9  1802-2000 Orders of the Disciplinary
kept intact. Hence it cannot be held that the punishment of Authority imposing  the
reduction in the scale of pay of Sri R. Vaidyanathan and punishment
exoneration of the Branch Manager are not justified. The .
petitioner is not entitled any relief. ExWI0 09032009  Appeal submitted by the
employee before the Appellate
13. The reference is answered accordingly. Authority
(Dictated to the P.A., transcribed and typed by him, ExWIl 28072009 - Orders of the Appellate Authority
corrected and pronounced by me in the open court on this Ref: HRM/DPC/265/2009 dated
day the 10th August, 2012) 28-07-2009 disposing the appeal
AN. JANARDANAN, Presiding Officer ExWI1Z 2901-1992  Circutar No. PRNL/141/91-92 on

Witnesses Examined :
For the 1st Party/Petitioner Union :  None
For the 2nd Party/Management None

Documents Marked:—
On the petitioner's side

Ex.No. Date

26-12-2009

Description

Letter dated 26-12-2009 to the
Assistant Commissioner of
Labour (Centratl}, Chennai

Letter dated 25-10-2010 to the
Assistant Commissioner of
Labour (Central, Chennai—
Rejoinder to the reply by the
Management

Charge Sheet Ref . ZO/CSBE/NVG/
194/2008-09 dated 08-07-2008
issued to Sri R. Vaidyanathan.
Letter by the Defence
Representative enclosing the
Defence Summing up

Letter Ref: CO/CBE/VG/320/2008-
09 dated 30-09-2008 by the
Disciplinary Authority enclosing
the findings of the Enquiry
Officer

Comments on the Enquiry
Officer's findings submitted by
the Employee

ExWI

ExW2  25-10-2010

ExW3  08-07-2008

19-09-2008

Ex. W4

E<WS  30-09-2008

ExW6  22-10-2008

Scheme of Reward to those
desisting  dacoits/robbers/
attacks by terrorists

On the Management's side

Ex.No. Date Description
¢y @ )]

ExMl  — Manua! of Instructions-XI-
Security Management-Revised
upto 30-06-2005
Exiract of Clause 5—12g.
Remittance of cash, CL. 5— (5.1 '
to 5.8) (2 pages) s

ExM2 — Extract of Cash Remittance
Register pertaining to 18-01 -2008

ExM3 09062008 Show Cause Notice to R.
Vaidyanathan

ExM4  — Reply of R. Vaidyanathan to Show
Cause Notice dated 09-06-2008

ExM5 12082008  Proceedings of Enquiry

22-08-2008
Ex.M6 19012008  Circle Security Officer's letter to
' DGM, Indian Bank, Chennai

ExM7 19-012008  Security Officer's letter to Circle
Head, Indian Bank, Coimbatore

ExM8  21-01-2008 Coimbatore—CSO's letter to
DGM and CSO—HO, Chennai

ExM9 18-01-2008  Cash Remittance details by

Branch




It

7286

THE GAZETTE OF INDIA : SEPTEMBER 29, 2012/ASVINA 7, 1934

[Part I—S8Ec. 3(ii)]

0 @ ©)
Bx. M10. 18-01-2008

Credit Advice prepared by the
Branch for Rs. 13.00 lakhs

Funds in Transit Debit voucher
for Rs. 12 lakhs and Rs. 1.00 lakh
Debit Voucher of the Branch
towards Local Conveyance for
Rs. 160 and Debit voucher for
Rs. 50 towards Residual expenses

Ex M1l  1801-2008

Ex.M12  18-01-2008

Ex.M13 Copy of Branch Attendance
Register

HO-Security Department Circular
55/5-2005-2006-Security of Cash
in Transit

CO/CBE-Security Department
Circular PRNL/147/2005-06
regarding threat to Bank’s
Security precautions
HO/Security Department Circular
137/2006-2007 regarding Security
of Cash in Transit

FIR

Proceedings of Personal Hearing

January "08

Ex.Mi4  03-08-2005

Ex.M15  14-03-2006

Ex.M16 16-12-2006

Ex. M17
Ex. M18.
Ex. M9

18-01-2008
17-02-2009

18022009  Orders of the Disciplinary
Authority issued to R.

Vaidyanathan

ExM20 02-02009  Orders of the Disciplinary
Authority in respect of charge
sheet issued to A.
Venkatasubramanin, Senior

Manager of the branch

Ex.M2] 18022009 Orders of the Disciplinary
Authority in respect of Charge

Sheet issued to M. Mani

Letter of Bank to M. Mani—
Retiring him from service on
completing 60 years of age—
close of 30-04-2009

Presenting Officer’s summing up-
received on 04-09-2008,

E+M22  23-03-2009

ExiM23 —
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New Delhi, the 27th August, 2012

$.0.2993.—In pursuance of Section 17 of the Industrial
Disputes Act, 1947 (14 of 1947), the Cenral Government
hereby publishes the Award (Ref. No. 87/2011) of the
Central Government Industrial Tribunal/Labour Court,
Chennai now as shown in the Annexure in the Industrial
Dispute between the emplovers in relation to the
management of Canara Bank and their workman, which
was received by the Central Government on 14-8-2012.

[No.L-12011/27/2011-IR (B-1)]
SHEESH RAM, Section Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
CHENNALI

Wednesday, the 8th August, 2012
Present: A.N. JANARDANAN
Presiding Officer
Industrial Dispute No. 87/2011

[In the matter of the dispute for adjudication under
clause (d) of sub-section (1} and sub-section 2(A) of Section
10 of the Industrial Disputes Act, 1947 (14 of 1947), between
the Management of Canara Bank and their Workmen)|

BETWEEN

The Secretary

Canara Bank Staff Union

C/o Canara Bank, Oppankara
Street, Coimbatore-641001

Vs,

Ist Party/Petitioner Union

The Deputy General

Manager,

Canara Bank, Circle Office,
166, T. V. Swamy Road (West),
R.S. Puram,
Coimbatore-641002

2nd Party/Respondent

Appearance :
For the Ist Party/Petitioner : M/s. K. Elango,
Union Advocates

For the 2st Party/
Management

M/s. Stree & Associate,
Advocates

AWARD

The Central Governmemt, Ministry of Labour &
Employment vide its Order No. L-12011/27/201 1-1R(B-11)
dated 19/20-09-2011 referred the following Industrial
Dispute to this Tribunal for adjudication.
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The schedule mentioned in that order is :

“Whether the action of the management of Canara
Bank in imposing the punishment of "Censure" on
Sri M. Manickassundaram is legal and justified?
What relief the concerned workman is entitled to?”

2. After the receipt of Industrial Dispute, this Tribunal
has numbered it as ID 87/2011 and issued notices to both
«sides. Both sides entered appearance through their
réspective counset and filed their Claim and Counter
Statements as the case may be, Thereafter when the matter
stood posted from time to time for further steps and lately
on 27-03-2012 for enquiry, petitioner was absent nor
represented. Thereupon as per order dated 30-03-2012 an
award was passed against the petitioner for default holding
that the punishment of censure imposed on him is legal
and justified for want of proof.

3. Thereafter upon application filed by the petitioner
registered as [A 43 of 2012 supported by Affidavit claim to
revoke the ex-parte order and to restore the ID on file in
allowing thereof as per order dated 03-05-2012 the award
passed on default was set aside and 1D was restored to file.

4. The averments in the Claim Statement briefly read as
follows:

The delinquent employee while was working as a
Clerk at the Sengapalli Branch of the Respondent
from 18-07-2003 to 14-08-2010 was charge sheeted
on 17-03-2008 (i) alleged of having been negligent in
keeping I set of double lock keys in a table drawer in
an unlocked state leaving scope to have possible
access by miscreant to the double lock of the branch,
(i} that on 12-04-2007 at about 3.30 PM Senior
Manager and himself opened the double lock safe to
keep Late Cash/NNND collections and even before
completion of the task, he allowed the one key holder
to leave the double lock room to attend a phone call.
He was in double lock room and when one key holder
was not present and the safe was open to have
possible access to branch cash holding, (iii) he has
not verified/checked the entire cash holding in the
double lock immediately after return of one key
holder to the double lock room, (iv) he has not
recorded the movement of double lock keys in the
televant register of the branch and the case abstract
entries pertaining to the following late cash receipt
was not recorded, “Rs. 41,700.00 received on
12-04-2007 as Late Cash for NNND Accounts”™,
(v) though the late cash was available in safe on
12-04-2007 he had not taken steps to record the same
in the late cash register for 12-04-2007 and the entry
was not duly authorized, (vi) his casual approach in
handling/safe keeping of I1 set of double lock keys
and non-adhering to systems and procedures/
exhibiting common prudence had resulted in cash

shortage of Rs. 1,00,000 to the bank. A preliminary
enquiry was held on 27-06-2008 in which he
participated with defence representiative,
Maheshwaran and Sri N. Venkatarman, Defence
representative in the regular enquiry hold on 17th
and 18th October, 2008. 21 documents were marked
and 4 witnesses were examined. By the finding dated
26-12-2008, Charge No. (iii) was partially proved and
all other charges not proved. Disciplinary Authority
by his tentative finding dated 09-04-2009 disagreed
‘with the finding and under Regulation-10 (5 of
Chapter-11 of Canara Bank Service Code) held that
the charges were proved. By order dated 09-07-2009
Disciplinary Authority held him guilty, Despite
explanation of the employee dated 03-09-2009
claiming innocent proceeded against him. Appellate
Authority on 16-11-2009 confirmed the punishment
of censure and recovery of monetary loss.
Conciliation having ended in failure the reference is
caused to be made. The Enquiry Officer's finding
has been given clearly after careful consideration of
the materials. Disciplinary Authority varied without
giving reasons. Punishment is unjustified, arbitrary,
unreasonable and opposed to law.

It has been a general practice for Clerks to keep the
drawers open which the employee just followed. With the
Senior Manager leaving the safe in an open state to attend
the phone call how the delinquent employee alone is
responsible for the missing cash? The employee had
received the second set of keys from Sri K. Sugumaran.
Clerk on 12-12-2007 and on 13-04-2007 he handed over the
same to Sri T.P. Subramanian before office hours. Sri T.P.
Subramanian should have recorded the movement of
second set of keys in the Register. Despite requests,
Enquity Officer did not examine Sri T.P. Subramanian.
12-04-2007 was a NPBW day and the cash abstract was not
taken out at all. Therefore the late cash was entered duly in
the Late Cash Register and kept safe as per the prevailing
practice and delinquent employee had not committed any
misconduct. Other staff members of the Branch who were
in charge of holding one set of keys viz., 8/Sri K. Baskaran,
Sri T.P. Subramanian and K. Sugumaran are also equally
responsible for the missing of cash. Attributing the
employee alone is not proper. It is only fair that both the
staff members are charge sheeted for the lapses. But he
was only proceeded against by issuing charge sheet with
ulterior motive. The alleged cash loss to the extent of Rs.
1.00 lakh is not proved. Punishment is illegal and unjustified.
The punishment is to be removed.

5. Counter Statement averments briefly read as follows:

On 13-04-2007 while taking out cash for the day's
transactions a cash shortage of Rs. 1.00 lakh was
observed. After investigation the employee was
charge sheeted for the misconduct in handling
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second set of double lock keys. Investigation
brought out negligent conduct on the part of the
workman. Upon denial of charges enquiry was
conducted as per Canara Bank Service Code
applicable to the workman category. He participated
in the enquriy with Defence Representative in full.
The workman gave his submission dated 08-05-2009
to the findings in consideration of which the
Disciplinary Authority held the charges as proved
on 09-07-2009 and punished with a censure under
Chapter-11, Clause-4(h) of Service Code. Action is
legal and justified. Since Enquiry Officer arrived at
his conclusion without properly appreciating the
. evidence the Disciplinary Authority based on
. evidence and for reasons disagreed with the
findings of the Enquiry Officer. The employee
himself had admitted having received the second
set of keys from Sri Sukumaran and he was in
custedy of the second key till
13-04-2007 BOH......till he handed over to Sri T.P.
. Subramanian and he also accepted that he left the
. keys in the table drawer and went out for tea
alongwith NNND Agent showing his negligent
attitude for which he is responsible which is proved.
Hence he was asked to remit the mioety of the loss
in terms of Clause-7 of Chapter-6 of Service Code
' by way of administrative action and not by
* punishment. That it is a general practice as claimed
by him is not acceptable. it is indicative of negligent
conduct only. Both the key holders have been held
responsible. Episode of phone call to the Senior
' Manager is contradictory in nature to the submission
before the Disciplinary Authority. The employee
receiving the second set of keys from another
should have ensured entries being made in the
register and affixing of signature both by the
receiving and handing over officials. Employee has
never disputed that he has not received the keys.
- Missing of cash shortage heppened when he was
holding double lock keys and noticed on 13-04-2007.
Nothing prevented him from producing his witness,
The key holders while keeping the late cash of Rs.
- 41,700 on 12-04-2007 were negligent as to the systems
- and procedures by not making entry in the cash
abstract and also not counting the cash holding after
- return of the first key holder to the double lock room.
" The employee cannot be absolved from negligence
- as ithas resulted in loss of Rs. 1.00 lakh. Petitioner has
' admitted the responsibility on the part of the employee.
. Senior Manager, Baskaran was also censwed with
; recovery of Rs. 50,000/-. Police complaint which is for
' theft of cash whereas the employee is charge sheeted
i for negligence in duty. Censure has been duly imposed
‘according to disciplinary rules. Punishment is legal
‘and commensurate with the misconduct. Claim is to
be dismissed with costs.

[ERE T g
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6. Points for consideratjon are:

(i) Whether the punishment of censure on Sri M.
Manickasundaram is legal and justified?

(i) To what relief the concerned workman is entitled?

7. Evidence consists of Ex.W1 to Ex.W9 on the
petitioner’s side marked on consent and Ex. M1 to Ex. M5
on the Respondent's side marked on consent with no oral
evidence adduced on either side.

Points (i) & (ii)

8. Heard both sides. Perused the records, documents
and written arguments filed on either side. Both sides
argued orally and by way of written submissions in terms
of their contentions in their respective pleadings. The
punishment of censure imposed is on proved charges
amounting of six in number, according to the Disciplinary
Authority whereas according to the Enquiry Officer, of the
six charges only third charge was partially proved and all
the others not proved. The Disciplinary Authority
discernibly was altering the finding after giving the
petitioner an opportunity of being heard and for reasons.
There is admission by the employee of having received the
second set of keys from another Clerk, Sukumaran til] 13-
04-2007 till he handed over to T.P. Subramanian. It is also
admitted by the employee that he had left the keys in the
table drawer and went out for a tea alongwith NNND agent
attributive of his negligent conduct. That it is a general
practice as claimed by the petitioner is not at all tenable.
Such a practice may go unnoticed or unquestioned until a
contingency detrimental to the bank or all who are
responsible like the one, as supervened herein. So long as
no havoc or catastrophe supervenes a casual disregard of
an established procedure, when departed or deviated from
may not work harm. But the situation is different when any
injurious consequences follow from out of such disregard.
Seeking asylum explaining it as a general practice cannot
be countenanced in legal parlance when the delinguent is
being arraigned in the affair. He has not denier having
received the keys. The missing of cash shortage is proved
to have happened when he was holding double lock keys,
that came to notice on 13-04-2007. No oral evidence is let in
by the petitioner to prove his case. The key holder's
responsiblity of causing entry to be made in the Cash
Abstract and also in counting the cash holding after retum
of the first key holder to the double lock room cannot be
lost sight of the Union also has admitted the petitioner's
liability. He is charge sheeted for his negligence in his duty
only. Recovery of Rs. 50,000 and odd amount from him is
only an administrative action separately made and is not a
double jeopardy. There is loss of cash of Rs. 1.00 lakh to
the Bank and negation of that is to be proved by him. The
altered finding rendered by the Disciplinary Authority is
Jjust and proper. The same is on a speaking order with
reasons that sound well. It is also after giving opportunity
to the concerned employee of being heard. The findin gof
the Disciplinary Authority is therefore only to be upheld

17 ol
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and is maintained. The punishment is also not liable to be
interfered with for any reason. The same is also upheld.
There is no scope for interference in the punishment in
question under Section-11A of the ID Act. Therefore the
punishment of censure on the employee is only legal and
justified and the same is kept intact. The workmaii is not
entitled to any relief.

9. The reference is answered accordingly.

(Dictated to the P.A. transcribed and typed by him,
corrected and pronounced by me in the open court on this
day the 8th August, 2012)

A.N. JANARDANAN, Presiding Officer

Witnesses Examined:

For the 1st Party/Petitioner Union  : None

For the 2nd Party/1st Management : None

Documents Marked:

'On the Petitioner's side

ExNo. Date Description

ExW1 02052007 Report of investigation
conducted on 19 & 26-04-2007
submitted to the Respondent with
enclosures

ExW2 06072007  Show-Cause Notice issued to the
CSE

ExW3 09082007 Explanation to the above notice
given by the CSE

ExW4 03092000  Appeal preferred by the CSE with
Annexures

ExWS 16112009 Order passed by the Appellate
Authority .

ExW6  3103-2010  Petition filed by the CSE before

Assistant Commissioner of
Labour {Central)

ExW7] 24092010  Reply filed by the Respondent
before Assistant Commissioner
of Labour (Central)

ExWS  27-10-2010  Rejoinder filed by the CSE before
Assistant Commissioner of
Labour {Central)

ExW9  19720-09-11 Order of Reference to this Hon'ble
Tribunal

On the Management's side

ExNo. Date Description

ExMl 17032008 Chargesheet issued to the
workman

ExM2  26-12-2008  Findings of'the Enquiry Officer

ExM3  09-04-2009  Tentative findings of Disciplinary
Authority

ExM4 00072009 Orders of the Disciplinary
Authority

ExM5  09-07-2009  Punishment proceedings.
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New Delhi, the 27th August, 2012

$.0. 2994, —1In pursuance of Section 17 of the Industrial
Disputes Act, 1947, the Central Government hereby
publishes the Award (Ref. No. 38/2011) of the Central
Govemnment industrial Tribunal/Labour Court-1, New Dethi
now as shown_in the Annexure in the Industrial Dispute
between the employers in relation to the management of
PUNJAB NATIONAL BANK and their workman, which
was received by the Central Government on 16-8-2012.

[No.L-12011/5/ 1998-IR(B-11)]
SHEESH RAM, Section Officer
ANNEXURE
BEFORE DR. RK. YADAV, PRESIDING OFFICER,

CENTRAL GOVT. INDUSTRIAL TRIBUNAL Ne. 1,
KARKARDOOMA COURTS COMPLEX, DELHI

L.D. No. 382011

The General Secretary,
All india New Bank of India Empls. Federation,
C/o PNB, L-Block, Connaught Circus,

New Delhi. rrneeenss Workman
Versus
The General Manager,
PN.B., Head Office,
Bhikaji Cama Place,
New Delhi. ...Management
AWARD

New Bank of India made huge losses. Considering its
financial position, the Central Government in consultation

 with the Reserve Bank of Indiadecided to merge it with the

Punjab Nationai Bank (hereinafter referred to.as the Bank),
Consequently a notification dated 4-9-1 993 was issued and
it was merged with the Bank. At the time of its merger, the
New Bank of Indis had onc Headquarter, 16 Regional
Offices, two Training Centers and 591 branches. After its
amalgamation with the Bank, the Bank decided not to have
more than one Head Office or Regional Office at one and
the same place, Number of employees had become surplus.
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Therefore, the Bank framed two sets of re-development
guidelines both dated 16-9-1993, one for the officers-and
the other for the award staff of erstwhile New Bank of
India. The guidelines framed for re-development of officers
of grstwhile New Bank of India had been the subject matter
of thallenge before High Court of Delhi in Civil Writ Petitions
N, 46512, 4822 and 4835 all of 1993 which were dismissed
on{5th October, 1993, 28th October, 1993 and 15th October,
1993 respectively.

2. All India Punjab National Bank Workers Federation
(im short the Federation) challenged re-deployment
guidelines before High Court of judicature at Allahabad by
way of Writ Petition No. 39883 of 2003, which was granted
by the High Court vide order dated 11-11-1993. A special
appeal was filed by the Bank, wherein an intetim order was
passed on 20-11-1993. However, the concerned employees
were given a discretion to comply with impugned transfer
orders. None of re-deployed employees complied with
tramsfer orders. Appeal was dismissed by the High Court
vide its order dated 24-1-1994. The Bank preferred Special
Ledve Petition before the Apex Court wherein status quo
order was passed. After converting special leave petition
to 4 civil appeal the Apex Court granted the appeal and
dismissed the Writ Petition fited by the Federation, vide its
order dated 11-2-1997,

3. During pendency of the litigation referred above, the
Bayk issued a Personal Division Circular No, 1431 dated
27-6-1994, inviting options from its existing employees up
t0 30-9-1994 for being member of pension scheme framed
byﬁe Bank. Personal Division Circular No. 1439 was issued
on 29-7-1994 wherein it was once again clarified that existing
emj:loys should exercise their option for pension by
30-9-1994. In case they do not send their option in the
required format within stipulated time they shall be deemed
to hiave opted for Contributory Provident Fund Scheme,
The Bank also reiterated the aforesaid instructions in its
Perdonal Division Circular No. 1448 dated 20-9-1994. Vide
Cirqular No. 1450 dated 30-9-1994: the Bank had extended
last date of submission of option for the existing employees
up tb 30-9-1994, as per advice of Indian Bank Association.
It was once again reiterated in the circular that in case
employees do not exercise their option by 30-9-1994 they
shall be deemed to have opted in favour of Contributory
Provident Fund Scheme. Though it was open for the
menpbers of the Federation to opt for the pension Scheme
in lieu of the Contributory Provident Fund Scheme, yet
they: opted not to exercise such an option.

4. In terms of Section 19 of the Banking Companies
(Acquisition and Transfer of Undertakings) Act 1970, the
Bank adopted the Pension Regulations in consultations
withithe Reserve Bank of India, with prior sanction of the
Cenfral Government. Thereafter the Pension Regulation
werd notified in Gazette of India on 29-9-1994, Pension
Regulations were also circulated by the Bank to all its offices
vide Personal Division Circular No. 1520 dated 15-11- 1995.

In terms of the Regulations the employees who were in
service of the Bank before 29-9-1995. and continued to be
in service of the Bank thereafter were to exercise an option
for pension in writing within 120 days from the notified
date to become a member of the fund. They were to
authorize Trust of the Provident Fund of the Bank to transfer
their entire contribution to the Bank along with the interest
accrued thereon to the credit of the fund constituted for
the purpose of Pension Regulations. The members of the
Federation did not exercise option to become member of
the fund constituted under Pension Regulations.

5. When litigation, referred above, came to an end the
members of the Federation made representations to the
Bank for permitting them to opt for the Pension Scheme.
Those representations were not conceded to the Federation
raised an industrial dispute before the Conciliation Officer.
Since conciliation proceedings ended into a failure, the
appropriate Govemnment referred the dispute to this Tribunal
for adjudication, vide order No. L-1201 1/5/98-IR(B-11)
New Delhi dated 19/20-1-1999 with the following terms : —

“Whether the action of the Management of Punjab
National Bank is not extending option in writing to
be given by those employees to be member of the
fund under Punjab National Bank (Employees)
Pension Regulations 1995 who were in one or the
other way not in their respective position in the bank
their transfer orders in litigation and particularly when
the Hon’ble Supreme Court vide judgment dated
11-2-1997 had given final verdict on the transfers as
well as transfer policy is just and reasonable? If not,
to what relief the effected workmen of the erstwhile
New Bank of India are entitled?”

6. Claim statement has been filed by the General
Secretary of the Federation, pleading that the Federation
represents majority of the employees of erstwhile New Bank
of India, working in different branches/offices in different
States. Erstwhile New Bank of India had granted recognition
to the Federation in 197 1. Pursuant to the notification issued
by Ministry of Finance, Banking Division; Government of
India, New Delhi. New Bank of India was merged with the
Bank on 4-9-1993. Thereafter the Bank adopted a policy of
step motherly treatment to the employees of the erstwhile
New Bank of India and formulated discriminatory and
vindictive transfer policy dated 16-9-1993 for their
deployment.

7. Mass transfer of employees of erstwhile New Bank of
India were effected throughout the country to remote and
far flung places.

8. The Federation leads that transfer guidelines dated
16-9-1993 were challenged by way of Writ Petition before
Allahabad High Court as well as in other High Courts/
Courts for getting it declared as discriminatory, vindictive
and arbitrary. Allahabad High Court granted interim stay
on 1-11-1993 against implementation of transfer guidelines.
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Despite the interim stay granted by Allahabad High Court,
the Bank effected transfer of more than 500 employees
from Delhi and about 1000 all over India. By its order dated
11-11-1993 Allahabad High Court quashed guidelines framed
by the Bank. Affected employees represented to the Bank
for reconsideration of their transfer orders and to allow
them to join back in respective branchs/offices from where
they were transferred. Instead of complying with the orders
dated 11-11-1993, the Bank filed an appeal before the
Division Bench. The Division Bench had granted an interim
order in favour of the Bank. Later on the High Court
dismissed the appeal vide its order dated 24-1-1996. All
affected employees represented again in writing to the Bank
to allow them to join their respective branches/offices from
where they were transferred. Instead of considering the
representations made by the employees, the Bank preferred
a Special Leave petition to the Supreme Courtof India. On
11-3-1996 the Supreme Court granted interim order of status
quo. Ultimately on 11-2-1997 the Supreme Court granted
the appeal. All affected employees again represented to
the Bank for cancellation/modification of their transfer
orders. However, their representations were rejected,
without giving any cogent reasons.

9. The Federation pleads that the Bank had not given a
fair and reasonable opportunity to its employees to exercise
option to become member of Pension Scheme. Such an
option was not given even to the employees who had retired
from service after 1-1-1986 on the plea that cut off date for
exercising option has expired. The Bank had not issued
any instructions in writing along with transfer orders for
exercising option to be a member of the Pension Scheme.
No fault can be attributed to the employees in the matter of
exercising their option for Pension Scheme. They were
deliberately and intentionally deprived of their legitimate
right. The Bank had discriminated the employees of erstwhile
New Bank of India in the matter of exercising option for
being member of the Pension Scheme. The Federation
pleads that copy of the Pension Scheme or any instructions
in that regard were not supplied to its members. They were
deprived illegally and unilaterally of their legitimate right
to pension, a security against old days. The Federation
made several representations to the Bank to allow its
employees to exercise their option for being member of the
Pension Scheme, but to no avail. The Bank had victimized
employees of the erstwhile New Bank of India. It has been
claimed that the Bank may be directed to extend the date of
exercising option for employees of the erstwhile New Bank
of India for being member of the Pension Scheme, since
they were in one or the other way not in their respective
position after their transfer orders and were involved in
litigation. Being member of the Pension Scheme is their
fegitimate right which cannot be deprived by the Bank.

10. The claim has been demurred by the Bank, pleading
that the reference made to this Tribunal is fait accmoply
since it stands adjudicated in view of the order dated

3499 Gl/2012—8

11-9-1997 passed by the Apex Court in Civil Appeal No.
747/1997. It has further been pleaded that the industrial
dispute has not been validly espoused. The Bank pleads
that the Pension Schéme has been introduced as a second
retiral benefit in the banking industry in lieu of the
Contributory Provident Scheme, in terms of the settlement
dated 29-10-1993. The settlement envisaged that the option-
for pension would be optional so far as the existing

“employees are concerned. The terms of reference project

that the issue involved relates to existing employees only
and there may be no question of raising an issue by the
Federation in respect of other category of employees,
including those who stood retired or whose transfer orders
were not involved in litigation.

11. The Bank pleads that having regard to the settiement
dated 29-10-1993, Personal Division Circular No. 1431 dated
27th June, 1994 was issued to all offices inviting option for
Pension Scheme from the existing employees up to 30th
September, 1994. Another Circular No. 1439 dated 29th July,
1994 was issued, wherein it was once again clarified that
having| regard to settlement dated 26-10-1993 Personal
Divisign Circular No. 1439 dated 29th July, 1994 was issued
wherein it was once again clarified that the existing
employees should exercise their option for pension by 30th
September, 1994. In case of their failure to send option in
the required format within stipulated time they shall be
deemey to have opted for Contributory Provident Fund
Scheme. Vide Circular No. 1448 dated 20-9-1994 the Bank
had reiterated the aforesaid instructions. Subsequently
Circular No. 1450 dated 30th September, 1994 was issued
and t‘l.je Bank had extended last date of submission of
option| by the existing employees up to 30-11-1994. The
above(Circular was issued in pursuance of advice given by
Indian Bank Association. In this Circular it was again
clarified that in case employees do not exercise their option
by 30-9-1994 they shall be deemed to have opted in favour
of Coptributory Provident Scheme. It was open for the
membiers of Federation to opt for Pension Scheme in lieu of
Contributory Provident Fund Scheme. Members of the
Federation failed to exercise such an option and are deemed
to have opted for Contributory Provident Fund Scheme.

12. The Bank pleads that thereafter Pension Regulations
were [finalized at industry level after discussions and
delibgrations with the workmen union. The aforesaid
Regulations were adopted by the Board of Directors of the
Bank in consultation with the Reserve Bank of India and
with prior sanction of the Central Government in terms of
Sectiﬁn 19 of the Banking Companies (Acquisition and
Trandfer of Undertakings) Act, 1970. Pension Regulations
were hotified in Gazette of India on 29-9-1995. Thereafter
those|Regulations were circulated to all offices of the Bank
vide Circular No. 1520 dated 15-11-1995. Interms of those
ReguFtions, the existing employees were to exercise option

for pension in writing within 120 days from the notified
date to become a member of the Pension Scheme under
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those Regulations. An employee was to authorize Trust of
the Provident Fund of the Bank to transfer the entire
contribution of the Bank along with interest accrued there-
on to the credit of the Fund constituted under the

* Regulations. Admittedly the members of the Federation

did not exercise their option for pension within the dates
prescribed either under Pension Regulations or within 120

. days after the notification of the Pension Regulation on
© 29-5-1995 in Gazette of India and even in response to
¢ circular issued by the Bank to all its offices, When members
" of the Federation failed to exercise their option, they are

not entitled to contend that they should be given one more

: opportunity to exercise the option for pensien, since their

transfer orders were in litigation. The Bank claims that it is
not the case of the Federation that its members had ever
approached the Bank during pendency of the litigation

. seeking permission to exercise their option for being
. member of the Pension Scheme. The Bank is not authorized

. to make any deviation in Pension Regulations which are
! statutory in nature.

13, The Bank further pleads that two sets of re-
deployment guidelines were framed on 16-9-1993, one
applicable to the officers and the other applicable to award

 staff of the erstwhile New Bank of India. Re-deployment
i guidelines framed for the officers had been subject matter
- of challenge before the High Court of Delhi. Writ Petitions
' filed in that regard were dismissed. Thereafter a Writ
| Petition before Allahabad High Court was filed which met
' its fate in dismissal by the Apex Court, as referred above. It
- has been asserted that option was available with the
- members of the Federation to exercise their legitimate rights

for being members of the Pension Scheme. Since the
members of the Federation remained absent from their duties
and. contested re-deployment guidelines, they cannot

- dispute the consequences which occur to them for not

exercising their option for Pension Scheme within the

' prescribed time. It has been claimed that reference is liable
i to be rejected.

14. In rejoinder the Federation re-iterates its stand.
15. On 10-3-2005 parties made a statement before the

- Tribunal that issues involved may be resolved without
-any evidence, since facts are not in dispute. Accordingly,

no evidence was adduced in the matter by either of the

. parties.

| mmr. T

16. Vide order No. 2-22019/6/2007-IR (C-I) New Delhi

dated 11-2-2008 the case was transferred by the appropriate

s Government ta Central Government Industrial Tribunal No.
-11, New Delhi, for adjudication. '

17. Vide order No. Z-22019/6/2007-IR (C-I) New Delhi
' dated 30-3-2011 the case was retransferred to this Tribunal
"by the appropriate Governiment for adjudication.

- 18. Arguients were heard at the bar. Shri J.N. Kapoor,
rauthorized representative, advanced arguments on behalf

[RETY T gt

of the Federation. Shri Rajat Arora, authorized
representative, presented facts on behalf of the Bank.
Written submissions were already thereon record filed by
the Federation somewhere in 2008. I have given my careful
consideration to the arguments advanced at the bar and
cautiously perused the record. My findings on issues
involved in the controversy are as follows:—

19. It is not a matter of dispute that New Bank of India
was running in losses. The Central Government, in
consultation with the Reserve Bank of India decided to
merge it with the Bank, considering its financial position.
When the decision was taken, at that time New Bank of
India had one Head Office, 16 Regional Offices, two
Training Centers and 591 branches all over the country. A
notification dated 4-9-1993 was issued and New Bank of
India was amalgamated with the Bank. The Bank did not
find it expedient to have more than one Head Office or
Regional Offices at the place where it had its administrative
offices. It was thought expedient to discontinue ‘such
offices. A large number of employees became surplus, due
to such discontinuance of the administrative offices. Bank
framed two different sets of re-deployment guidelines, one
applicable to the officers and the other to the award staff of
New Bank of India. Those guidelines came under challenge
and ultimately approved by the Apex Court of India. It
would be in the fitness of things to extract the observations
made by the Apex Court which are extracted thus:—-

"....as rightly submitted by Mr. Reddy, Ld. Addl.
Solicitor General relying upon the decision of this
court in Syndicate Bank Ltd., and its workmen [1966
(1) LLJ {(440)] that there can be no doubt that the
banks are entitled to decide on consideration of the
necessity of banking business where the transfer of
the employee should be made to a particular branch
and that the management is in the best position to
judge how to distribute its employees between the
different branches, therefore, jurisdiction of framing
guidelines and then effecting transfers in accordance
therewith cannot be said to be inconsistent with or
contrary to the statutory amaigamation and
placement schemes to come.”

".....therefore, those guidelines even ifthey are treated
as a part of terms and conditions of their service,
being not applicable, cannot make the impugned
transfers bad. Though the petitioner and the Ld.
Counsel for the respondents referred to certain
awards and bipartite settlement, nothing particular
was carried out to say that the workmen-employees
of NBI would under no circumstances, be transfetred
outside their stations, Our attention was also drawn
by Dr. Dhawan to the guidelines issued by the Punjab
National Bank with respect to transfer of its staff.
We find that they also pertain to rotational transfer
and, therefore, the respondents cannot derive any
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benefit from it in their challenge to the deployment
of being rendered surplus as. % result of
amalgamation”.

20. In October, 1993 a settlement was arrived at between
58 Banks and workmen represented by All India Bank
Employees Association. The settlement so arrived at is
known as Supplementary Settlement dated 29-10-1993. In
the said settlement it was agreed to introduce Pension
Scheine in banks for their workmen—employees in lieu of
Employees Contribution to Provident Fund. Salient features
of the settlement; relevant for the controversy, ar¢ as
follows:

«|. The member banks set out in the schedule I hereto
shall introduce pension as second retirement benefit
scheme in lieu of contributory provident fund where
it does not exist for the workmen employees of the
member banks with effect from 1st November, 1993,

2. Pension as a second retrial benefit scheme in lieu
of contributory provident fund shall be available to
the following category of employees/retired
employees from 1st November, 1993 or the date of
retirement, whichever is later.

() Employees who join service of the bank on or after
1st November, 1993;

(i) Employees in service of the bank as on 31st October,
1993 and who on or before 30th June, 1994 exerc ise
an option in writing in response to bank’s notice to
this effect to be given not later than 31st December,
1993 to become members of the pension scheme and
to cease to be members of the contributory provident
fund scheme with effect from 1st November, 1993
and irrevocably authorize the bank or the trustees of
the contributory provident fund to transfer the entire
contribution of the bank along with entire interest
accrued thereon to the credit of pension fund to be
created for this purpose.

(iii) Retired employees who were in service of the bank/
merged bank on or after 3 1st December, 1985 and
retired on or after 1st January, 1986 but before 1st
November, 1993 provided that such retired
employees apply for it on their own on the format
prescribed by the each bank and refund within a
period of six months reckoned form 1st November,
1993, the bank’s entire contribution to the provident
fund including interest received with further simple
interest at the rate of 6 per cent per annum form the
date of withdrawal of the provident fund amount till

the date of refund.
(iv) Permﬁneﬁt part-time employees drawing scale wages.

Note: Wherever in any other bank the existing or agreed
package of superannuation benefits comprising CPF/

Pension/Gratuity are superior to the package comprising

_ofpension and Gratuity under this Settlement, the Bank in

concurrence with their Union may opt to continue with
their existing or agreed package of retiral benefits”.

21. Having regard to the said settlement, the Bank issued
circular No. 1431 dated 27th June, 1994 inviting options for

opting to be a member to the Pension Scheme from existing

employees up to 30th September, 1994. Along with the said
circular the Bank circulated its Pension Regulations, known
as Punjab Nationat Bank Employees (Pension Regulations),
1993. Those Regulations were applicable to:—

“(i) Employees who joined service of the bank on or after
1-11-1993. ’

(i) Employees in service of the bank as on 31-10-1993
and who exercised option in writing in response to
banks notice to this effect to become members of the
Contributory Provident Fund Scheme with effect from
1-11-1993 and irrevocably authorized Bank and the
Trustees of the Contributory Provident Fund to
transfer the entire contribution of the bank along
with entire interest accrued thereon to the credit of
Pension Fund to be credited for its purpose.

(i) By way of special dispensation to the employees
who had retired on or after 1-1-1986 but before
1-11-1993 provided that such retired employees
applied on the form prescribed by the bank and refund
by the date decided by the bank, the banks entire
contribution to the Provident Fund including interest
received with further 6% simple interest per annum
from the date of withdrawal of the Provident Fund
Amount till the date of refund.

(iv) Anemployee who is recruited on or after 1-11-1%93
at the age of 35 years and above may within a period
of three months from the date of his employment
elect to forge his right to pension-whereupon there
shal! be eligible to subscribe to Contributory
Provident Fund.

“(a) Options referred.in this Regulation once
exercised shall be final

(b) Optionsreferred in i) and (iii) should be exerted
within six months and four months respectively
from the date of notification issued by the
Indian Banks Association”.

92 Circular No. 1431 issued on 27th June, 1994 was sent
to all offices of the Bank inviting options for Pension
Scheme from existing employees up to 30-9-1 994. Another
circular No. 1439 was issued on 29th July, 1994 wherein it
was once again clarified that existing employees should
exercise their option for pension by 30th September, 1994
and in case they do not send their option form within the
stipulated time, they shall be deemed to have opted for
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: Contributory Provident Fund Scheme. Circular No. 1448
twas issued on 20th September, 1994, wherein the aforesaid
instructions were reiterated. In circular No. 1450 issued on
;30-9-1994, the Bank had extended last date of submission
rof option letter by the existing employees up to 30-11-1 994,
ias advised by the Indian Banks Association. The circular
Emakes it clear that it is once again clarified that in case
remployees do not exercise their option by 30-11-1994 they
ishall be deemed to have opted in favour of the Contributory
Provident Fund Scheme..

23. Settlement dated 29th October, 1993 was entered
finto at industry level and it was well known to all concerned
ilhat the Banks who were parties to the settlement, were
required to introduce a Pension Schene as a second retiral
benefit scheme in lieu of the Contributory Provident Fund.
Therefore, it cannot be agitated by the Federation that it
was not within the knowledge of its members that a Pension
Scheme would be introduced by the Bank, in consideration
pf the settlement dated 29-10-1993, Pension Regulations,
1993 were circulated by the Bank to all its existing
¢mployees time and again, calling upon them to exercise
their option to become member of the: Pension Regulations.
Last date of Submission of those options was extended up

0 30-11-1994. Despite issuance of those circulars the
members of the Federation had not to opted for the Pension
#egulations. Last date for submission of those options
was extended up to 30-11-1994. Despite issuance of those
jirculars the members of the Federation did not opt for the
ension Regulations.

~ 24. Provisions of Section 19 of the Banking Companies
(Acquisition & Transfer of Undertakings) Act, 1970 enables
4 Board of Directors of a corresponding new bank after
nsuitation with the Reserve Bank of India and with the
revious sanction of the Central Government to make
regulations, not inconsistent with the provisions of that
Act, for giving effect to the provisions contained in the
skid Act. Clause (f) of sub-section (2) of Section 19 of the
spid Act authorizes corresponding new bank to make
r}gulations for the establishment and maintenance of
spiperannuation, pension, Provident Fund or other funds
for the benefit of officers or other employees of the bank or
of the dependants of such officers or other employees of
t}ie granting of superannuation allowances, annuities and
nsion payable out of such fund. In éxercise of the powers,
r¢ferred above, the Board of Directors of the Bank after
cénsultation with the Reserve Bank of India made Pension
gulations known as "Punjab National Bank (Employee's)
Pension Regulations, 1995". Those Regulations were
notified in Gazette of India on 29th September, 1995. After
pzette Notification circutar No, 1520 was issued by the
gE:k on [5-11-1995 calling upon existing employees, who
were in the service of the Bank before the notified date to
exercise option for pension in writing within 120 days from
the notified date to become member of the fund and to
authorize the Trust of the Provident Fund of the Bank to
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transfer all contributions of the Bank along with interest
accrued thereon to the credit of the Fund constituted for
the purpose under those Regulations.

25. The Federation nowhere disputes that the above
Regulations were published in Part I11, Section IV, of Extra
Ordinary Gazette of India on 29th September, 1995, This
notification makes it clear that it was published under the
proper authority in the official gazette and all concerned
were notified of issuance of the aforesaid regulations by
the Bank. The members of the Federation cannot claim that
they had no knowledge of the notification dated 29th
September, 1995. Consequently it is clear that publication
of the Pension Regulations in the official gazette made well
known to the members of the Federation that the Bank had
framed its Pension Regulations, 1995, As per the Regulations
it were applicable to employees:—

() (@) Were inthe service of the bank on or after first
day of Januarv 1986 who had retired before

first day of November 1993, and
(b)

Exercise option in writing within 120 days from
the notified date to become member of the fund,

and

Refund within 60 days after the expiry of the
said period of 120 days specified in clause (b),
the entire amount of the bank contribution to
the Provident Fund including interest accrued
there on together with future Simple Interest
@ of 6 % on the said amount from the date of
settlement of the Provident Fund Account till
the date of refund of the aforesaid amount to
the bank, or

Have retired on or after the first day of
November 1993 but before the notified date,
and

)

(i) (a)

®)

exercise option in writing within 120 days from
the notified date to become member of the fund,
and

Refund within 60 days after the expiry of the
said period of 120 days specified in clause (b),
and the entire amount of the bank contribution
to the Provident Fund including interest
accrued there on together with future Simple
Interest @ of 6% on the said amount from the
date of settlement of the Provident Fund
Account till the date of refund of the aforesaid
amount to the bank, or

Are in the service of the bank before the notified
date and continues to be in the service of the
bank on or after the notified date, and

©

(iii) (a)

{b)  Exercise option in writing within 120 days from
the notified date to become member of the fund,

and
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(c) Authorized trust of the Provident Fund of the
bank to transfer the entire contribution along
with interest accrued there on to the credit of
the fund constituted for the purpose under
Regulation 5, or

(iv) Joined the service of the bank on or after the
notified date.

26. An option exercised before the notified date by an
employee or the family of a deceased employee in
pursuance of the settlement shall be deemed to be an
option for the above Regulations, if such an employee ot
family of the deceased refund within 60 days from the
notified date the amount of the bank's contribution to the
Provident Fund including interest accrued there on together
with further simple interest in accordance with the
provisions of the above Regulations and in case employer
contribution of the Provident Fund has not been received
from the Provident Fund Trust has authorized or authorizes
within 60 days before the notified date, to Trustees of the
Provident Fund of the bank to transfer the entire
contributions of the bank to the Provident Fund including
interest accrued thereon in accordance with the provision
to the credit of the fund constituted for that purpose under
those Regulations. The options under the above
regulations once exercised shall be final.

27. Thus it is emerging that the members of the
Federation were to exercise option to become member of
the Pension Fund within 120 days from the notified date
and to refund within 60 days there after the entire amount
of the bank's contribution to the Provident Fund and
interest accrued thereon together with simple interest @ of
6% per annum on the said amount from the date of the
settlement of the Provident Fund account, till the date of
the fund of the aforesaid amount to the Bank. Admittedly,
no option was exercised by the members of the Federation
to become members of the aforesaid Pension Regulations,
not to talk of return of entire amount of bank's contribution
to the Provident Fund alongwith interest accrued thereon
together with simple interest @ of 6% on the said amount.
When such an option was not exercised by the members of
the Federation, they could not become the members of the
Pension Regulations Fund.

28. At time and again members of the Federation made
representation for recalling of their transfer orders and for
their posting at respective offices/branches from where
they were transferred. However, at no point of time any
one of them submitted option for being a member to the
Pension Regulations 1993 or 1995. Despite publication of
Pension Regulations 1995 in Extraordinary Gazette of India
none of them opted to exercise their option. It cannot be
said that they were not aware of Pension Regulations 1995
coming into force. Notified date was well within their
knowledge but they opted not to be a member of the fund
constituted under those Regulations. Therefore, it is

evident that they opted to remain to be member(s) of the
Contributory Provident Fund Scheme. In such a situation
it cannot be said that the act of the Bank in not extending
the option in writing to the members of the Federaticn for
becoming members of the Fund under Pension Regulation
is legal. No illegality in the action for the Bank has been
brought over the record Members of the Federation want
to avail benefit out of their own wrong when they were
litigating and' abstaining away from their duties, which
benefit cannot be extended to them. When they have not
opted to become member of the Pension Regulations 1995,
the Bank cannot be called upon to extend option to them at
the belated juncture for becoming member of the Fund

© under Pension Regulations 1995. Consequently 1 find no

illegality in the action of the Bank.

29. Whether fixation of a date for exercise of an option
1o be a member of pension scheme can be held to be arbitrary
and violative of provisions of equality before law? The
Apex Courtin D.S. Nakara [1983 SCR (2) 165] ruled that: (1)
Pension is neither a bounty nor a matter of grace depending
upon the sweet will of the employer, but it is governed by
the rules and an employee who comes within those rules is
entitled to claim pension, (2) That the pension is not an ex-
gratia payment but it is a payment for the past service
rendered, and{(3) It is a social welfare measure rendering
socio-economic justice to those who in the hey-day of
their life ceaselessly toiled for the employer on an assurance
that in their old days they would not be left in lurch. It was
further ruled therein that pension as a retirement benefit is
in consonance with and in furtherance of the goals of the

‘Constitution. The goal for which pension is paid themselves

give a fillip and push to the policy of setting up a welfare
State because by pension the socialist goal of security of
cradle to grave is assured atleast when it is mostly needed
and least available, namely, in the fall of life,

30. Considering the raison d'etre for payment of pension
viz., the pension is paid for the past satisfactory service
rendered, and to avoid destitution in old age as well as a
social welfare or.socio-economic justice measure, the
differential treatment for those retiring prior to 2 certain
date and those retiring subsequently was done away by
the Apex Court, declaring the choice of the date as arbitrary
and violative of Article 14 of the constitution. The cutoff

~ date in connection with the demand of pension was struck

down. [t was further ruled therein that all pensioners
governed by the Pension Rules 1972 and Army Pension
Regulations shall be entitled to pension computed under
the liberalized pension scheme from the specified date,
irrespective of the date of retirement.

31. In R. Subramaniam [1996 (10) S.C.C. 72] the Apex
Court was confronted with a situation whether the
government can resist claim of the petitioner, who retired
in 1971 but d:d not opt for Pension Scheme rather opted for
the Provident Fund Scheme, seeking direction to the
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Government for grant of pension in his favour in pursuance
with order dated 11-11-97 passed by the Central
Administrative Tribunal. Considering the facts of that case
the Apex Court allowed the petition. The observation made
by the Court are extracted thus:

e ens i the Union, in our opinion, cannot
successfully resist the claim of petitioner when the
Tribunal has directed that this benefit shali be granted
even to those employees who retired on or before
the Pension Scheme was introduced and opt for it
even now. Since the petitioner opted for the Pension
Scheme in terms of the order passed by the Tribunal
may be in 1990, we are of the opinion that in the facts
and circumstances of the case the respondent should
extend same benefit to the petitioner as has been
extended to others".

32.In R. Subramaniam (supra) the claim of the employee
was allowed by the Apex Court since in an earlier order, the
Céntral Administrative Tribunal had allowed the claim of
the Railway employees to switch over to the Pension
S¢heme and the order of the Central Administrative Tribunal
hdd become final on the dismissal of the special leave
petition and the review petition by the Court. The said
case was decided by the Apex Court on the facts of the

"cantroversy therein and that decision cannot serve as a

pr‘;cedent‘ See Shyam Babu Maheswari {2011 (6) S.C.C.
410).

: 33. Cut off date for applicability of pensionary benefits
is fixed by the executive authority keeping in view the
ecpnomic conditions, financial constrains and many other
administrative and other attending circumstances. The law
laid by the Apex Court in D.S. Nakara (supra) strucking
down the cut off date in connection with the demand of the
pension was considerably watered down in Amarnath Goyal
[2005 (106) FLR 1062], wherein relying the decisions in PN,
Menon (1994 (68) FLR 1212} it was laid as follows:

“Not only in matters of revising the pensionary
benefits, but even in respect of revision of scales of
pay, a cut-off date on some rational or reasonable
basis, has to be fixed for extending the benefits. This
can be illustrated. The Government decides to revise
the pay scale of its employees and fixes the st day
of January of the next year for implementing the same
or the Ist day of January of the last year. In cither
case, a big section of its employees are bound to
miss the said revision of the scale of pay, having
superannuated before that date. An employee, who
has retired on 3 st December of the year in question,
will miss that pay scale only by a day, which may
affect his pensionary benefits throughout his life.
No scheme can be held to be foolproof, so as to
cover and keep in view all persons who were at one
time in active service. As such the concern of the
Court should only be, while examining any such
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grievance, to see, as to whether a particular date for
extending a particular benefit or scheme, has been
fixed, on objective and rational considerations.”

34. InN. Subbarayudu [2008 (117) FLR 369] the Apex
Court ruled that fixing cut off dates relating to grant of
pensionary benefits is within the domain of the executive
authonty and the Court should not normally interfere with
the fixation of cut off date by the executive authority unless
such order appears to be on the face of it latently
discriminatory and arbitrary. The Court went on to say
there may be various considerations in the mind of the
executive authorities due to which, a particular cut off date
has been fixed. These consideration can be financial,
administrative or other consideration. The Court must
exercise judicial restraint and must ordinarily leave it to be
executive authorities to fix the cut off date. The Government
must be left with some leeway and freeplay at the joints of
in this connection.

35. In Shyam Babu Maheshwari (supra) Office
Memorandum dated 6-6-85 issued by the Ministry of
Personnel & Training Administrative Reforms and Public

" Grievances and Pension (Department of Personnel and

Training), which was adopted by NCERT, was under
challenge before the Apex Court. Relevant portion of the
said office memorandum is extracted thus:

**..eo..o.. in the light of these changes, the President is
now pleased to decide that Central Government
employees who have retained the Contributory
Provident Funds benefit is terms of Rule 38 of the
Contributory Provident Fund Rules (India) 1962 or
in terms of any other order issued in this behalf, may
be ailowed another opportunity to opt for the Pension
Scheme as laid down in the Central Civil Services
{Pension) Rules, 1972. The option is open to those
Government employees who were in service on
31-3-85 and retiring from service on or after that date,
The option should be exercised within a period of 6
months from the date of issue of this O.M. Optlons
once exercised shall be final."

36. The Court ruled that it will be clear from the language
of the aforesaid Office Memorandum that the option to an
employee to switch over from the C.PF. Scheme to the
Pension Scheme was open to only those employees who
were in service on 31-3-85 and who are retiring on or after
31-3-85. By 31-3-85, admittedly, the respondent had retired,
his date of retirement being 31-7-84. It was ruled that the
respondent was not entitled to fresh option to switch over
from the CPF Scheme to the Pension Scheme. In view of
law laid above, it cannot be said that fixation of a date by
the bank te exercise an option to be a member of the Fund
under Pension Regulations 1995 cannot be held to be
arbitrary, since such cut off date was fixed on consideration
of variety of reasons. Action of the bank cannot be brushed
asides on that count.
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37. For consideration of aspects of social justice, the
Tribunal has to keep in mind that the Act is a beneficiary
legislation calculated to ensure social justice to both

employers and employees and advance progress of

industry by bringing harmony and cordial relationship
between the parties. The Act empowers adjudicating
authorities to abrogate conditions in contract of
employment, in the interest of social justice. Social and
economic justice is ultimate ideal of industrial adjudication.
Social and economic justice has been given place of pride
in our Constitution and doctrine of absolute freedom of
contract has thus to yield to the higher claims for social
justice. See Raibahadur Deewan Badri Das (1962 (II) LLJ

366].

38. Social justice is not based on contractual relations
and is not to be enforced on principles of contract of
service. It is something outside these principles and
invoked to do justice without a contract to back out
Reference can be made to precedent in Rashtriya Mill
Mazdoor Sangh [1960 (I[) LLJ 263]. InJ K. Cotton Spinning
& Weaving Mills Company Ltd. [1963 (II) LLJ 435] the
Apex Court ruled that industrial disputes are to be
adjudicated laced with the concept of social justice. It would
be expedient to reproduce the observations made by the
Apex Court which are extracted thus:

““{n our opinion the argument that the considerations
of social justice are irrelevant and untennable in
dealing with industrial disputes, has to be rejected
without any hesitation.. The development of
industrial law during the last decade and several
decisions of this court in dealing with industrial
matters have emphasised the relevance, validity and
significance of doctrine of social justice......... Indeed
the concept of social justice has now become such
an integral part of industrial law that it would be idle
for any party to suggest that industrial adjudication
can or should ignore the claim of social justice in
dealing with industrial disputes. The concept of
social justice is not narrow or one sided, or pedantic,

and is not confined to industrial adjudication alone. -

Its sweep is comprehensive. It is founded on the
basic idea of socio economic equality and its aim is
to assist the removal of socio economic disparities
and inequalities”.

39. In Ahmedabad Manufacturing and Calico Printing
Company Ltd. [1972 (II) LLJ 165] the above principles were
reiterated by the Apex Court. Therefore, the law laid down
by Apex Court rakes it clear that the industrial adjudication
cannot and should not ignore the claims of social justice.
Same views were expressed in/Basti Sagar Mills Company
Ltd. [1978 (II) LLJ 412].: Therefore this Tribunal has to
consider the case on the touch stonie of social justice also.

40. Bipartite Settlement dated 27th' April 201 {known as
9th Bipartite Settlement) was entered into between Indian

Banks' Association and workmen of the banks represented
by their respective unions, wherein it was settled that
another option should be gi_ventoﬂieemployeesforjoining
existing pension scheme. Relevant portion of the said
settiement is extracted as follows.

“(2) Another option for joining the existing Pension
Scheme shall be extended to those employees who:—

@ (@ were in the service of the bank prior to 29th
September 1995 in case of Nationalized Banks/
26th March 1996 in case of Associate Banks of
State Bank of India and continue in the service
of the bank on the date of this Settlement;

(b) exercise an option in writing within 60 days
from the date of offer, to become a member of
the Pension Fund and

(c) authorise the Trust of the Provident Fund of

the bank to transfer the entire contribution of
the bapk along with interest accrued thereon
to the credit of the Pension Fund.
were in service of the bank prior to 29th
- September 1995 in case of Nationalized Banks/
26th March 1996 in case of Associate Banks of
State Bank of India and retired after that date
and prior to the date of this Settlement;

(b) exercise an option in writing within 60 days

from the date of offer to become a member of
7 the Pension Fund and _

(c) refund within 30 days after expiry of the said
period of 60 days, the entire amount of the
banks contribution to the Provident Fund and
interest accrued thereon received by the
employee on retirement together with his share
in contribution towards meeting 30% of
Rs. 3115 crores which is estimated and
reckoned as the funding gap for those eligible
under Clause 2(11), 2(lil) and 2(IV) of this
agreement. On an individual basis, the payment
over and above the bank's contribution to
Provident Fund and interest thereon has been
worked out at 56% of the said amount of bank's
contribution to Provident Fund and interest
thereon received by the employee on

_retirement.

(1) The family of those employees who were in
the service of the bank prior to 29th September,
1995 in case of Nationalized Banks/26th March,
1996 in case of Associate Banks of State Bank
of India retired after that date and died wili be
eligible for family pension, provided—

(a) the family of the deceased employee exercises
option in writing within 60 days of the offer to
become a member of the Pension Fund and

(b) refund within 30 days after expiry of the said
period of 60 days, the entire amount of the

m @
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bank's contribution to the Provident Fund and
interest accrued thereon received by the
deceased employee on retirement together with
his share in contribution towards meeting 30%
of Rs. 3115 crores which is estimated and
reckoned as the funding gap for those eligible
under Clause 2(II), 2(1II} and 2(IV) of this
agreement. On an individual basis, the payment
over and above the bank's contribution to
Provident Fund and interest thereon has been
worked out at 56% of the said amount of bank's
contribution to Provident Fund and interest
thereon received by the employee on
retirement, o

IV} The family of those employees who were in
the service of the bank prior to 29th September
1995 in case of Nationalized Banks/26th March
1996 in case of Associate Banks of State Bank
of India, out have died while in service of the
bank after that date will be eligible for family
pension, provided—

(a) the family of the deceased employee exercises
an option in writing within 60 days of the offer
to become a member of a Pension Fund and

(b) refund within 30 days after expiry of the said
period of 60 days mentioned above, the entire
amount of the bank's contribution to the
Provident Fund and interest accrued thereon
received upon death of the employee together
with his share in contribution towards meeting
30% of Rs. 3115 crores which is estimated and
reckoned as the funding gap for those eligible
under Clause 2(II), 2(II1) and 2(IV) of this
agreement. On an individual basis, the
payment over and above the bank's

' contribution to Provident Fund and interest
thereon has been worked out at 56% of the

i said amount of bank's ‘contribution to

! Provident Fund and interest thereon received
on death of the employee”.

41, Circular No. 8/10 dated 16-8-2010 was issued by the
bank jn pursuance of 9th Bipartite Settlement. In terms of
the s:ttlement, referred above, the bank gave another
pensijm option to its workmen empioyees. Relevant portion

of the|said circular is extracted thus:

1. Employees/Officers who were in the service of the
bank prior to 29th September 1995 and continued to
be in the service of the barik on the date of settlement/
Joint note dated 27-04-2010 and thereafter or have
tetired o or after 27-04-2010 provided that they:

»mu'r.‘\ﬂ [T YT 2 IR

I. Exercise an option in writing within 60 days
from the date of offer, to become a member of
the Pension fund and

2. Authorize the Trust of the Provident Fund of
the Bank to transfer the entire contribution of
the bank along with interest accrued thereon
to the credit of the Pension Fund.

3. Employees/Officers in service including those
who retired on or after 27-04-2010 will also
have to contribute their share in contribution
towards meeting 30% of funding gap from
their arrears received on account of Wage
Revision. it has been worked out @ 2.8 times
of the Revised Pay for the month of
November 2007

4. However, the employees who had retired on or
after 27-04-2010 will in addition to the said 2.8
times of revised pay have to refund Bank's
Contribution to the Provident Fund along
with up to date interest paid to them on
retirement,

2. Employees/Officers who were in the serivee of the
bank prior to 29th September 1995 and retired after that
date but prior to the date of settlement/joint note dated
27-04-2010 provided that they:

1. Exercise an option in writing within 60 days
from the date of offer, to become a member of
the Pension fund and

2. Refund within 30 days after expiry of the said
period of 60 days, the entire amount of the
bank’s contribution to the Provident Fund and
interest accrued thereon received by him on
retirement together with his share in
contribution towards meeting 30% of the
funding gap. On an individual basis, the
payment over and above the bank's
contribution to Provident Fund and interest
thereon has been worked out at 56% of the
said amout of Bank's contribution to Provident
Fund and interest thereon received by the
officer/employee on retirement".

42. Out of the terms of settlement, referred above and
ciruclar No.8/10 dated 16-8-10 it creep over the record that
it was decided that another option shall be given to the
employees who fall in the categories referred above.
Apparently members of the Federation fall within the
categories referred above, Thus it is emerging over the
record that on acturial valuation of liabilities, it was decided
that another option should be given to the employees to
Join existing pension scheme. Therefore it is evident that in
view of terms of 9th Bipartite Settlement the employees of
the Federation shall get another option for joining the
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existing pension scheme. No evidence has been brought
over the record that the bank had given such an option to
the members of the Federation, to be members of existing
peniori scheme. Thus opportunity to be amember of existing
pension scheme cannot be denied to the members of the
Federation..In view of these changed circumstances the
action of the bank would not answer the standards of
justifiability. Employees of the Federation shall be given
another option to join the existing pension scheme, who
shall abide by the terms of settlement in respect of refund
of their entire amount of the banks contribution to the
provident fund and interest accrued there on received by
the employees to the credit of the provident fund/on
retirement together with his share in contribution, towards
meeting 30 percent of the estimated funding gap of rupees
1115 crores. An Award is, accordingly, passed. It be sent to
the appropriate Government for publication.

Dated: 13-7-2012

Dr. RK. YADAV, Presiding Officer -

¢ feweht, 27 v, 2012
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New Delhi, the 27th August, 2012

S.0. 2995.—In pursuance of Section 17 of the Industrial
Disputes Act, 1947 (14 of 1947), the Central Government
hereby publishes the Award (Ref. No.26/2010) of the Central
Government Industrial Tribunal/Labour Court-1, New Delh
now as shown in the Annexure in the Industrial Dispute
between the employers in relation to the management of
Punjab National Bank and their workman, which was
received by the Central Government on 07-08-2012.

[No. L-12012/2972010-IR(B-ID)]
SHEESH RAM, Section Officer
ANNEXURE

BEFORE DR. RK. YADAV, PRESIDING OFFICER,
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL
NO. 1, KARKARDOOMA COURTS COMPLEX,
DELHI

LD. No. 2672010

Shri Rajesh Dabas,

R/o H.No. 605,

Village and Post Ladpur,

New Delhi-110081. ... Workman

3499 GI/2012—0

Versus

The Chairman & Managing Director,
Punjab National Bank, '
7-Bhikaji Cama Place,

New Delhi. ....Management

AWARD

Chairman, K.G. Denim Ltd., Coimbatore came o meet
Chairman and Managing Director, Punjab National Bank
(in short the bank) on 13th of November, 2007. While going _
inside the cabin of the Chairman & Managing Director of '
the bank, the visitor kept his mobile phone outside. When
he came out of the cabin of the Chairman & Managing
Director, he found his mobile phone missing from the piace
where it was kept by him. He lodged a report with the bank
authorities. Search for the said mobile phone was
conducted. Persons present in the office were interrogated.
Shri Rajesh Dabas, who was working as peon in General
Services Administration Division, Bhikaji Cama Place, New
Delhi, got that mobile phone recovered from aplace on top
of an almirah, kept on 5th floor of the said building, during
night hours of 14th of November, 2007,

2. Shri Dabas was placed under suspension on 15-11-
2007. A charge sheet was served upon him on 26-1 1-2007.
Reply to the charge sheet was found not to be satisfactory.
A domestic enquiry was constituted. Shri Dabas
participated in enquiry. Enquiry Officer submitted his report
to the Disciplinary Authority, declaring therein that Shri
Dabas was guiity of the charges levelled against him. Shri
Dabas was awarded punishment of compulsory retirement
with superannuation benefits, vide order dated 05-06-2008.
Feeling aggrieved by the said order, Shri Dabas raised an
industria! dispute before the Conciliation Officer. As no
settlement could arrive at, Conciliation Officer submitted a
failure report to the appropriate Government. On
consideration of the failure report, 50 submitted, the
appropriate Government referred the dispute to this
Tribunal for adjudication, vide order No. L- 12012/29/2010-
IR(B-11), New Delhi dated 19-04-2010. with the following

terms:

»Whether the action of the management of Punjab
National Bank in imposing compulsory retirement
with superannuation benefit punishment vide order
dated 05-06-2008 on Shri Dabas, the workman, is legal
and justified? What relief the workman is entitled
to?"

Claim statement was not filed by Shri Rajesh Dabas for
a considerable period. When the claimant opted not to file
his claim statement, the bank was called upon to file its
response to the reference order. On consideration of facts
submitted by the bank, an award was passed in favour of
the Bank and against Shri Dabas on 21-05-2010.
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4, Shri Dabas assailed that award before the High Court
bf Dethi by way of Writ Petition (C) No. 8113 of 2010. With
the consent of the parties, the High Court set aside the
award vide its order dated 18-03-2011 and remitted the matter
back to this Tribunal.

5. Claim statement was filed by Shri Dabas pleading
therein that he joined services of the Bank in 1993. He
worked to the entire satisfaction of his superiors and
never gave any chance of complaint to them. On
15-11-2007, he was suspended alleging that he was
involved in theft of a Nokia mobile phone from the Head
Dffice of the bank, which theft took place on 13-11-2007.
False and fabricated chargesheet was served upon him.
He submitted reply to the said chargesheet, wheih was
found to be unsatisfactory. Shri M.K. Ray was appointed
as Enquiry Officer. Enquiry conducted by him was in
uttar violation of principles of natural justice. Enquiry
Officer opted not to explain procedure of enquiry to him.
Copy of the CD was not supplied to him. Neither his
version was correctly recorded nor he was given an
opportunity to lead evidence in his defence. The Enquiry
Officer submitted his report dated 29-03-2008. Relying
that report, the Disciplinary Authority inflicted
punishment of compulsory retirement with super-
annuation benefits vide his order dated 05-06-2008.
Punishment was unjustified. He sent notice of demand
requesting withdrawal of the punishment order, but to
no avail. He claims that punishment order dated
5-06-2008 may be set aside and he may be reinstated in
services of the bank with continuity and full back wages.

6. Claim was demurred by the bank, pleading that
punishment awarded to the claimant was in consonance
with the provisions of bipartite settlements applicable to
Shri Dabas. Since the claimant had not preferred an appeal
against the punishment order, order dated 05-06-2008
attained finality and cannot be questioned now.

7. Bank pleads that the claimant was involved in theft
©f a Nokia mobile set from its Head Office. Theft took
place on 13-11-2007. Claimant was suspended and served
with a chargesheet. Reply to that chargesheet was found
to be unsatisfactory. Departmental enquiry was
constituted. The Enquriy Officer gave all opportunities
to the claimant to present his case, cross examine the
witnesses of the bank and to examine witnesses in his
defence. Enquiry Officer submitted his report dated
29-03-2008. After giving an opportunity to make
submissions on that report, show cause notice of
proposed punishment was served on the claimant.
Opportunity of personal hearing was given and thereafter
punishment of compulsory retirement with superannuation

benefits was awarded to him, vide order dated 05-06-2008.
Bank projects that punishment awarded to the claimant
commensurate to the gravity of the charges proved against
him. It has been claimed that the case projected by Shri
Dabas may be discarded and award may be passed in
favour of the bank.

8. On pleadings of the parties, following issues were
settled :

(I) Whether enquiry conducted by the management
was fair, just and proper?

(2) Whether punishment awarded to the claimant was
proportionate to his misconduct?

{3) As interms of reference.
{4) Relief.

9. Issue No. (1) was treated as preliminary issue. On
consideration of evidence adduced by the claimant as well
as Shri M.K. Ray, Enquriy Officer, besides submissions
made by representatives of the parties, preliminary issue
was answered in favour of the bank and against the
claimant, vide order dated 14-07-2011.

10. Arguments on proportionality of punishment were
heard. Shri D.M. Sharma, authorized representative,
advanced arguments on behalf of the claimant. Ms. Surabhi Rana,
authorized representative, raised submissions on behalf of
the bank. I have given my careful consideration to the
arguments advanced at the bar and cautiously perused the
record. My findings on issues involved in the controversy
are as follows:

Issue No.2 & 3

11. Facts, highlighted by the Enquiry Officer :n his
report dated 29-3-2008, make it apparent that the
claimant was involved in an offence of theft of a mobile
phone of the guest, who had come to meet the Chairman
and Managing Director of the bank. Involvement in
offence of theft by an employee is a serious misconduct
which tarnishes the image of the employer. What should
be the appropriate punishment, which can be awarded
to the claimant, is a proposition which would be
addressed to by this Tribunal? Right of an employver to
inflict punishment of discharge or dismissal is not
unfattered. The punishment imposed must
commensurate with gravity of the !Tfis,conduct, proved
against the delinquent workman. Priof to enactment of
Section 11-A of the Industrial Disputes Act, 1947 (in
short the Act), it was not open to the industrial
adjudicator to vary the order of punishment on finding
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that the order of dismissal was too severe and was not
commensurative with the act of misconduct. In other
words, the industrial adjudicator could not interfere with
the punishment as it was not required to consider
propriety or adequacy of punishment or whether it was
excessive or too severe. Apex Court, in this connection,
had, however, laid down in Bengal Bhatdee Coal
Company [1963 (I) LLJ 291] that where order of
punishment was shrockingly disproportionate with the
act of the misconduct which no reasonable employer
would impose in like circumstances, that itself would
lead to the inference of victimization of unfair labour
practice whecih would vitiate order of dismissal or
discharge. But by enacting the provision of Section
11-A of the Act, the Legislature has transferred the
discretion of the employer, in imposing punishment, to
the industrial adjudicator. It is not the satisfaction of
the industrial adjudicator to finally decide the quantum
of punishment for proved acts of misconduct, in cases
of discharge or dismissal. If the Tribunal is satisfied
that the order of discharge or dismissal is not justified
in any circumstances on the facts of a case, it has the
power not only to set aside order of punishment and
direct reinstatement with back wages, but it has also
the power to impose certain conditions as it may deem
fit and also to give relief to the workman, including
award of lesser punishment in lieu of discharge or
dismissal.

12. 1t is established law that imposing punishment
for a proved act of misconduct is a matter for the
punishing authority to decide and normally it should
not be interfered with by the Industrial Tribunals. The
Tribunal is not required to consider the propriety or
adequacy of punishment. But where the punishment is
shockingly disproportionate, regard being had to the
particular conduct and past record, or is such as no
reasonable employer would ever impose in like
circumstance, the Tribunal may treat the imposition of
such punishment as itself showing victimization or unfair
labour practice. Law to this effect was laid by the Apex
Court in Hind Construction and Engineering Company
Ltd. [1965(1) LLJ 462]. Likewise in Management of the
Federation of Indian Chambers of Commerce and
Industry [1971 (11) LLJ 630] the Apex Court ruled that
the employer made a mountain out of 2 mole hill and
had blown a trivial matter into one involving loss of
prestige and reputation and as such punishment of
dismissal was held to be unwarranted. In Ram Kishan
[1996 (1) LLJ 982] the delinquent employee was
dismissed from service for using abusive language
against a superior officer. On the facts and in the
circumstances of the case, the Apex Court held that the

punishment of dismissal was harsh and disproportionate
to the gravity of the charge imputed to the delinquent.
It was ruled therein, "when abusive language is used
by anybody against a superior, it must be understood
in the environment in which that person is situated and
the circumstances surrounding the event that led to
the use of abusive language. No straight-jacket formula
c¢ould be evolved in adjudicating whether the abusive
language in the given circumstances would warrant
dismissal from service. Each case has to be considered
on its own facts".

13. In B.M. Patil [1996 (I1) LL¥ 536], Justice Mohan,
Kumar of Karnataka High Court observed that in
exercise of discretion, the Disciplinary Authority should
not act like a robot and justice should be moulded with
humanism and understanding. It has to assess each
case on its own merit and each set of fact should be
decided with reference to the evidence recording the
allegation, which should be basis of the decision. The
past conduct of the worker may be a ground for
assuming that he might have a propensity to commit
the misconduct and to assess the quantum of
punishment to be imposed. In that case a conductor of
the bus was dismissed from service for causing revenue
loss of 50p to the employer by irregular sate of tickets.
1t was held thai the punishment was too harsh and
disproportionate to the act of misconduct.

14. After insertion of section 11-A of the Act, the
jurisdiction to interfere with the punishment is there
with the Tribunal, who has to see whether punishment
imposed by the employer commensurate with the gravity
of the act of misconduct. If it comes to the conclusion
that the misconduct is proved, it may still hold that the
punishment is not justified because misconduct alleged
and proved is such as it does not warrant punishment
of discharge or dismissal and where necessary, set aside
the order of discharge or dismissal and direct
reinstatement with or without any terms or conditions
as it thinks fit or give any other relief, including the
award of lesser punishment, in lieu of discharge or
dismissal, as the circumstance of the case may warrant.
Reference can be made to a precedent in Sanatak Singh
[1984 Lab.I.C. 817]. The discretion tv zward punishment
lesser than the punishment of discharge or dismissal
has to be judiciously exercised and the Tribunal can
interfere only when it is satisfied that the punishment
imposed by the management is highly disproportionate
to the decree of the guilt of the workman. Reference can
be made to the precedent in Kachraji Motiji Parmar
[1994(11) LLJ 332].Thus it is evident that the Tribunal
has now juridiction and power of substituting its own
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measure of punishment in place of the managerial
wisdom, once it is satisfied that the order of discharge
oft dismissal is not justified. On facts and in the
citcumstances of a case, section 11A of the Act
sp:cciﬁcai]y gives two folds powers to the Industrial
Tribunal, fist is virtually the power of appeal against
ﬁrﬁdings of fact made by the Enquiry Officer in his report
with regard to the adequacy of the evidence and the
conclusion on facts and secondly of foremost
importance, is the power of reappraisal of quantum of
punishment.

:15. In Bharat Heavy Electicals Ltd. [2005(2) S.C.C.
481] the Apex Court was confronted with the
propesition as to whether power available to the
Industrial Tribunal under section 11-A of the Act are

“unlimited. The Court opined that “there is no such

thing as unlimited jurisdiction vested with any judicial
or:quasi judicial forum and unfettered discretion is
swirn enemy of the constitutional gurantee against
digcrimination. An unlimited jurisdiction leads to
unreasonableness. No authority, be it administrative
or judicial, has any power\mexercise the discretion
vested in it unless the same is based on justifiable
grounds supported by acceptable materials and
reeisons thereof”. The Apex Court relied its judgement
in C.M.C. Hospital Employees Union [1987 (4) 8.C.C.
691] wherein it was held that "Section 11-A cannot be
cohisidered as conferring an arbitrary power on the
Industrial Tribunal or the Labour Court. The power
under section 11-A of the Act has to be exercised
judiciously and the Industrial Tribunal or Labour Court
is expected to interfere with the decision of a
mapagement under section 11-A of the Act only when
it is satisfied that the punishment imposed by the
management is highly disproportionate to the degree
of guilt of the workmen concerned. The Industrial
Tribunal or Labour Court has to give reasons for its
decision”. In Hombe Gowde Educational Trust (2006
(1) 8.C.C. 430) the Apex Court announced that the
Tribunal would not normally interfere with the quantum
of punishment imposed by the employer unless an
appropriate case is made out therefore.

16. Power to set aside order of discharge or dismissal
and grant relief of reinstatement or lessar punishment
is not untramaled power. This power has to be exercised
only when Tribunal is satisfied that the order of
discharge or dismissal was snot justified. This
satisfaction of the Tribunal is objective satisfaction and
not subjective one. It involves application of the mind
by the Tribunal to various circumstances like nature of
delinquency committed by the workman, his past
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conduct, impact of delinquency on employer's business,
besides length of service rendered by him. Furthermore,
the Tribunal has to consider whether the decision taken
by the employer is just or not. Only after taking into
consideration these aspects, the Tribunal can upset the
punishment imposed by the employer. The quantum of
punishment cannot be interfered with without recording
specific findings on points referred above. No
indulgence is to be granted to a person, who is guilty of
grave misconduct like cheating, fraud, misappropriation
of employers fund, theft of public property etc. A
reference can be made to the precedent in Bhagirath
Mal Rainwa {1995(I) LLJ 960).

17. In the light of above legal propositions, now it
would be considered as to whether punishment awarded
to the claimant is harsh. The claimant was awarded
punishment of dismissal from service of the bank. He
committed an act, which is a serious misconduct. Bank
cannot repose confidence in such an employee. In case
such an employee if retained in the service, he is likely
to tarnish the image of the bank and cause damage to
its reputation. By such acts he creates circumstances
before the authorities to loss confidence in him. An
employee, who is involved in theft, cannot be retained
in service. Punishment awarded to the claimant cannot
be said to shockingly disproportionate, malafide or an
act of victimization by the bank. Punishment awarded
to the claimant is found to be proporticnate to his
misconduct. Hence punishment, awarded in the matter,
does not call for any interference. Hence it is concluded
that the act of the bank in awarding above punishment
is not only legal but justified also. Issnes are,
accordingly, answered in favour of the bank and against
the claimant.

Issue No, 4

18. Punishment awarded by the bank commensurate
to the misconduct committed by the claimant. The
Tribunal finds no case tc interfere with the punishment
awarded to the claimant, as it is neither found to be
shockingly disproportionate to his misconduct, nor
amounts to victimisation nor unfair labour pracfice on
the part of the bank. Consequently it is concluded that
the claimant is not entitled to any relief. His claim
statement, being devoid of merits, is rejected.

An award is, accordingly, passed. It be sent to the
appropriate Government for publication.

Dated: 31-07-2012
Dr. R.K. YADAY, Presiding Officer
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S.0. 2996.— In pursuance of Section 17 of the Industrial

Dispytes Act, 1947 (14 of 1947), the Central Government

hereby publishes the award (Ref. Case No. 04/2008) of the

Industrial Tribunal-cum-Labour Court, Jodhpur as shown

in the Annexure, in the Industrial dispute between the

employers in relation to the management of the Core

Commandant, Headquarters 12 Corps, 56 APO and their

workman, which was received by the Central Government
on28-08-2012.

[No. L-14012/04/2008-IR(DU))
SURENDRA KUMAR, Section Officer
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“Whether the action of the management of Core
Commandant H.Q. 12 Corps, 56 A.P.O., in terminating
the services of their workman Shri Rajendra Kumar
w.e.f. 09-02-2005 is legal apd justified? If not, what
relief the workman is entitled to?”
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12. T T 91 S IFTEE W I9eTe Wis & yie |
foram o 1 sneff 3 19 Teg-T H e w98 S TR
iy saw eifies foag sifufmm, 1947 F WEYA @
23 &) Fufy st Y it @ o st widff aeEE
Yoy-vs Wega e T &, AfeT w8 W w1 afodan g
e H g 7 e v § st A feafy A v ot &
T9u-q Hseer@ frd i aen wed # e i § ) s
# ot Y e aht ) we F 9w T w0 B w1 el
ST & WA e S Tyt AR
a1 & 1 afz st = wreft wren # wege S A aE
foafer vy Bt fom wieff =1 3= fore TR T o w1 ami
wiefl 3@ weh @ g fg 7 o o1 B s 3@ el
e Wy d S99 fea 1 TE @ SAga e | 3R srndh
Y 3 wem W At @ ge Frend Frprer # R et
5 wdl Ffh e feda § fafre 92 wiftm Fa@ R
o T |- Wed-4 et @ o fafre e
g aren siftea w1 &) arsedbror Y iR & w1 W
T e € A T 0w o Wl e WeR

& FrAfaEeT FvE A A few o w1 9 Frend ot
frrren maEa 75 i 3 Gyt wved dTA R
e ar e Raet aFE aren Sear oy Rt fefy
# gt Ty A 7 T e g 6wt i g )
fufreh st feda #f d Faftya i wifta &t o e
T ¥ yreff Y ol dre U T of, forad o WA
T S Ha 5 I R AT @ FIIAEeE WU 94l
fareht qfiers wvs A3 fer T o 1w TRfefedl
wEurES R w0 T e 1 s e
A wtm F H srawa W # e wed w anf sfufEs,
1950, =i arfafam, 1957 veen &g ¥ sfufm, 1950
# WA E & o vifeafll e frEr
FH B gvEE TR0 T Wl W sl R afifrm,
1947 % WauE v A&

13, bt AR A FE IE e WHR TN
Wit 3 3y wim-vs ¥ ag Ieom PR fR e s
D 8l 4 T 1997 B PR R 9-2-2005 7% Fr fEA
£\ Sy Y AT TGER A W AE R e A
iR 7 v & 1 arndtro @ W A T e R
argrefio 3 55 e ) wWieR @ fea § W owwn weff 3
o e 7 PR dm w e T A wed @ st
fomrg P &1 a0 25-3(1) ¥ TER Pt dmn
wifora Bl § 1 Tarereh wogg wem @ w8 dan
aaFA D g el 3§ i frag sfutEm i
YR 25-T% & GEOE %o w1 oa: weff @t da
waifta afaa o ody i €l &1

14. 3= g a% T § fw wdi wraaa"mmimm
arferrd & vyt 3 srelfror & el e A A qe FRAR
Far 31wl F oA § g whw 37-38 T A &1

feafy & Wl FY 99 FiE IR Frer B RO HH 2,

a7d; we TRfERE 9t FeEaFgEs e F0 @ 9ER
R o el ) s Y F Pt i S # gt
fopra 9T oAt &1 W SRfeafit s fEm
w0 % TvaE W sus! Y wofe wt fafe d d
wreaifd fFY o1 7 1 sty R da 1 30 e
qHyfr @ w9 H I H H S §)

amea
15, o 7E fufila e o & fa—

(1) nedi Friee FR AV ¥ FE- 12, FR 56,
30, qu BYH URR, VYA 3 98 ()
et R Wi st T AR Y e W



THE GAZETTE OF INDIA : SEPTEMBER 29,2012/ASV]NA 7,1934

[Parr B—Sec. 3(ii)]

A% 9-2-2005 ¥ dargmw w0 Fgfam AW
Fu

arrei frirere wreff oft T AR 9 A
g Fon ¥ e w1 e # A suE
T gttt it forfer & B ¥ Yeheemve 01 v Breew
st

et & e Y fif @ et @9
W H Faf e #5130 yRew wRrpEyi e
Fq # arwneff o @y #7 @ aiftrd #

TH, AR, A0, =i
¢ femett, 28 a7, 2012

.30 2997w faare afufrm, 1947 (1947 300

14) H 4R 17 & oI #, ¥ WHR BN FALR,

129N, 56 T30, & weiyds B dag e sk

T FHER F o, ey A Pt sl Prae 8 S

W Sirehfirs s, aq @ e (ded we

0$/2008 ) 1 R FE &, S B TEHERF 28-08-2012
FY TR g

()

(3)

[§. TH-14012/06/2008-3T 317 (1))
Y HHR, I AT

New Delhi, the 28th August, 2012
- 8.0. 2997.—In pursuance of Section 17 of the Industrial
Disputes Act, 1947 (14 of 1947), the Central Government
hereby publishes the awared (Ref. Case No. 05/2008) of the
Industrial Tribunal-cum-Labour Court, Jodhpur as shown
in'the Annexure, in the Industrial Dispute between the
employers in relation to the management of the Core
Commandant, Headquarters 12 Corps, 56 APO their

workman, which was received by the Central Government
on28-08-2012.

[No. L-14012/06/2008-IR(DU)]
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“Whether the action of the management of Core
CommandantH.Q., 12 Corps, 56 A.P.O., in terminating
the services of their workman Shri Rakesh Kumar
w.e.f., 09-02-2005 is legal and justified? If not, what
relief the workman is entitled to?”
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SR a1 2w g w1 & 1 gt At
mﬁmmwaﬁtﬁwwmmﬁ%mwm
w1 weard &) P wfariy st 1 ¥6 SR /T
s & ot R st sifufrem, 1950 % FENA TR
£ st i g Sffr % U 2-T9 ¥ wEurE f
srpem form warg W sifufem & wauE ared ¥
mmmﬂmmmﬁmﬁmz—wﬁ
mmﬂaﬁﬂﬂwﬁqﬁmtaﬁkmﬁuﬁiﬁm
maﬂu\ﬁmmma‘.mmﬂmmw
e el 31 g T & R SR a7 3 AR
mwm%m@mmmmh
mﬁﬁmma‘:ﬂf@!ﬁtzmﬁmﬁﬂImm
g iRt STefiTor 1 1 SRt R g = & e
1 9 W e ava T

1. 7 Tt 3 Poradia g sRffe sl W e T ¥R
el 1 2 7 e e T W ¥ e <
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AR A T el FA9T-T7 T R T o, SR I
et vl ¥ wme # i T @ T o T
reft i1 w3 e 7w A T &) Frgr it el
W19 v & i T8 927 TR W W 9R stnefT v o
T rff whtveean whrera % s=vta T e e wif S
o 7 T e o Yy (ofiers woS) st HfeeYe
RvE & & e s o 1 st 3w 9 wem vt
ki fora & smeffror < frel e @ T A g R AR
el e et et o & -t A Rt A @
(7Y SR A i s v & 1 e St o T waSt S
R 7 AT e o6 e e T o ) el 6 ofim
S R A0 e e o | g Tt Hve wiiees wue T
) Whivem wve S Rt wem wfart 71 2 e e s
i weierd & ey & 7w T8 W o e a9 AR
3w feder # % fufre O wifta w1 37 ot w
fogr iy st %1 2 e & £ woff o smeff afufirm,
1950 T Wy T O & ) seff ) B st e
Sfufrm, 1947 & werert & € it Ot &1 g wfiffy
T % 97 v ol =1 g F uw fafte g Union of
India and Another Vs. Chotelal and Other (1999) | Supreme
Céourt Cases page 554 FI1a =rarerd 3 ¥ fafus et &
WWWHM'Q'—
*Service Law-Administrative Tribunals Act, 1985-
8.14(1)(a)-Civil Post-Dhobis appointed to wash the
clothers of cadets at NDA, Khadakwasle and being
paid from Regimentgl Fund-Held, Regimental Fund
not a ‘public fund’ as defined in para 801 of Defence
Services Regulation and dhobis paid out of
Regimental Fund cannot be treated as holders of
civil posts within the Ministry of Defence so as to
confer jurisdiction of CAT to issue directions relating
to their service conditions—Although Commanding
Officer exercises some control over such dhobis but
on that score alone it cannot be concluded that the

of such posts is made from out of the Consolidated
Fund of India or of ahy public fund under the control
of the Ministry of Defence. Defence Services

- Regulation, Paras 801 and 820(a)”.
{12. 9 I TR W T W Ier W ufe §
o 1 et ¥ 1o wvg-v & T w9 @ e e
¢ fif 38 W SHhiifiver iy sl 1947 < WU AR|
| &1 2uft s Y @i ¥ o T Tl e =
- WA e T 8, AR T Wt ) whwdan 2
Wit 2 g T P v & e e e 3 v e B
g # S R 13 wea w3 v vl # ) sty
ol @ forelt wah #) e A 99 ol F F BRI
% Wil ¥ Yhroden w6 % Feeget R
o &1 3 s % @l e @ wege da o v

posts are civil posts and that payments to the holders

Tearfe o Sreft o el <61 & fome waem o o e o 1 i
34 Teft | 77 Fate o T o iy o 3R frht el
VS A = fean <1 e o svegan T | 9f sywnefiror 9 SR R
e g B B Frerd Fraprery R gl 6t 5 et
it st sfoean % fufaet dre wifta war & steran =
TAIT-T Y- 7 F Wl =t dne fifirer wra=h e e
sifera =1 ¢ & 1 reffror 1 oiR A e W@ A AN
g = = S A R wief %) e e § Fifadds
U A Aa R o1 | 7w Pred of 7 rewren s gw
¥ fF wieff = Frlt afeets e & a9 fe o < o et
HA AR AT FHA @1 3R G feafa § o va 9
T S T o e sRE SRR w6 iR ot fedeg
T wrd fafae IR wilm wan 91 o o # widf = fafye
e Eht Y o, e SR W T W s as R 38 e
WHR 3 FRNRLT F0g s1ua fet vfscrs vz § &
fen v o 1w wftfeafirdt W GraarigEs w8
TER TR T H e 9 veq wite ) § s
@ ¥ i et o el srfulrem, 1950, A i, 1957
aua Ag A S, 1950 F yEE A EY ¥) T
aRftafirdl W wrEerEE few w0 S e e T
wreff o e fane sifafram, 1947 @ wroum awg 2R &)

13, 3rdtror Y oi | F v wege W w1 ) wed
A 3 Ti-us H g Seera fra § i se sraredfio @ i
6 S, 1997 § Fror feAiw 9-2-2005 9% w1 e €
refToT Y HN-TH W H T A ) W W s
T o & 1 armefior & e & o v B & iy sy
A IH 7 F) EFR @ fr 39 wer el 3 gm ad ww
a1 v T weft = ol fyarg stfufian
Y 9T 25 1) F FTAR PR Far v 2t & | wraeh
g T T & o el ) Jar wwra et @y arreffmo
7 shreiifirr frare afufm 31 um 25-vF 3 waarl &
IO F1 | 31 reff Y Fa g rgfaa o sy yere
it &1

14. 379 & 3% @ § 5 wefl am srRve w0
St & 1wl 3 sTneftonn & gl wlw w@ A 9% PR
T F1 ¥ 1 weft Y anue F o w e 38—39 FE I £
Ut fearfa 3 wreff #1 o wE A fiver Y woET Wy
¢, om0 wew wfeafrdl W aEEgE R @ g
T T A efl Y I e w1 o # dan # gt
T < ardfia & ) e afRftafirt o e fEn
T & TSI W] SHen) Ve Wit %7 feift &t # gredtfm
ferdr <1 7o 1 vl < e =Y 30 Y afn gl & =g
Ty w0 & A ¥

vy
15. 379 € Afufivla e stn & fe—

DR Rl M A LN | S I
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(1) Il v B HATET, FRI-12, B 56,
.30, o R Hre, ¥ e (o) e
gra it #f TRG FAR TH TR B RARE
9-2-2005 A FAYYH HT Irfam aem sdu ¥

(2) vt i St oh T AT IH SHORA HY
et et X | el w1 e IweRt den
a3 P @ e F gheafe @ o FRAR
wt S

(3) Wi Qe weia ) fafy & @ & g dR
1 arafy & ¥ ¥ 30 whwm ofo wfy & w9
et Frivors & S T A Afyard ¥

wa. SR A, =
7% faeeh, 28 3T, 2012

1.5, 2998, —3hifter firarg AfufEm, 1947 (1947 %1
14)F 9T 17 B, IR ¥, F2 wER YARET A
9 anftr, At & et B W Pt st I
FowTl B e, sy # Fifde sihdfires fraw # shdfee
STy =rarerd QR F AR (Hed dewm 04/2009)
Fi wriow W €, B2 GTETHY 28-08-2012 WY HE
)

4. TE-40012/227/2003- 3SR €]

T AR, ST A
New Delhi, the 28th August, 2012

§.0. 2998 —In pursuance of Section 17 of the Industrial
Dispute Act, 1947 (14 of 1947), the Central Government
hereby publishes the award (Ref. Case No. 04/2009) of the
Industrial Tribunal-cum-Labour Court Jodhpur as shown
in the Annexure, in the Industrial dispute between the
employers in relation to the management of the
Superintendent of Post Office, Sirohi and their workman,
which was received by the Central Government
on 28-8-2012.

[No. L-40012/227/2003-IRDU))
SURENDRA KUMAR, Section Officer
e
shefirs forarg sfereT Qo %% =ararer, ST

drarts STl 3 qeparTe AR, SReTRrTe shdf

fora (Ra) - 04 T 2009 5 e Ry 9 o =g
T, Prarh 3 ey whe AR, SR

Tadnfi 1 '

Iqfehy: .
(1) i = R o frrtrer Wi qfam |
(2) i & fereg i W |
sifafly
feate: 21-12-2011 -

1. ¥TE §ER F #7 AAeE 3 A AfegE FHS
. - 40012/227/2003-Arany(dg, ) T feeelt ferw
29-1-2009 & GRT Firet forarg sxfuftrola ¥g T =W W
@ fFra d -

*Whether the action of the management of
Superintendent of Post Office, Sirohi Mandal, Sirohi
(Rajasthan) in terminating the services of Shri Dinesh
Singh Rao w.e.f. 26-3-2000 is legal and justificd? If
not, what relief the workman is entitled to?”

2. idf % a1 win-ww & 7% v fea & R sw
frgfin spf RIS T B % T AT Friern F et
s e e Wi (arvr) foren weir @ o R
5-7-1999 FY T dEA wE/ft OF 31011 Felddt R
8-6-1999 B e wart #1 ¥ | wrefi 3 e Pr & e
% Prgfe fa e & feg Wit ¥ 1280 T A0
g ST GRHIE F SRR [ 1857 T YRETE T H
T oy wrelf 3 e P & TR e 39 W1 # e wam A
Apragaredt Y = o 3 Sl % THe i 25-6-1999
%) w9 R P fr ool gr Wy W1 W W
wieff 1 3 Prgfem v w1

3. i 3 v Pren & o a st & i R
5-7-1999  fiT 26-3-2000 o daTd WE &1 1 el 3
e i & 76 38 &1 fa e % T % R R PR d
§ oy, Afte el g W faftrea wrd & T wgd Aol
Tl F1H o w3 e e R A
sroreff Fraferm § w9 @A 9 Smatt s 'R § T S
F0 T Prer w1 e w3, wisid e w3, 3
T e Yo, Yot = W TR e, e wiad |
m_ﬁmmﬁ,Wﬂmmw,Mam
I W T 3R A, T S aun P gl
et w0, 74 T wirer, Prar -, 1 -
e T - e A TIpEE F0, e SR
g-Ye T w1 I W Yotk weed w e

4. Wt 1 TEere fwa & PF 361 FE g B S
wmmmmMﬁWM*&m
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26~-3-2000 %} YA T FX 1wl 3 oo fram g
T A w A # 240 fiaw § fuw Raw o smndi
i & o1d wrd firn 8, e g Yemgawar 3
34 faedt werr = 1 forfiaa ifem, sTR9-a = femn mn 7
e s w1 v 7 @ e ife e <areeh-w3 e
e gifta § qd siteifirs foarg sifufram, 1947 & vl
H At T e A Ao, Afew & wge a9 Fgm B
TATArST FYT T it sy < fean v e 3y e e
o Iuwt da T & gy s e g wE T8
ftrt =1 witfai &t d 1 wreft 3 3t fren & s v
1o} < st 1 & 1 smedt 5 e e & R st v &
"arefim eft 3RO iR W @ e 5 Suerem o of e £,
g 3t frdrore g T i Y wert T o w1 E
oy T S Az =) o o s ¥ 1wt 3 sedra fEn
% fip armefi gra 390w Sl T wifufem, 1947 %
Iyt ¥ 999 & Stvd @ e 5@ R st e
igrr sivefives forare sfufrm, 1947 1 U0 25-TF, 25-90,
e 25—T= F WA 1 Seee e €y

5, T Y o e R € 1w et Pl go S
By ¥ S T SR TR TeAn st ten 1wt g e
i T fefiam wids wepa 0 WS 9% w8 a1 W
o SHS! T SR TR Y el ) AfwE 9w e
I5q AfefiEt &1 ey s @ 3/ T o FH w@ fa
ST S  S Faan &  sRered s st By st e
B T 3 R o el g 3rae s ferEre S W
SR, IR & T9E i 22-5-03 Y 4fva foF T
‘el 3 3eera e & e st e 3 faang &1 e It
'wega o aen 3t walt & wor wweh T € W Wt
BT FEEH Fw Giaae fEAF 24-10-2003 T WEY TEHR
"o i foFan

6. Wit % IeorE fRan § 9EW wER Y Widf &y
et w T A e e form Wil g w e anfat
It 3580 9 2004 feaftie U9 oM Y WEHR A T
IR TR IeT S, YR ® SR WA B R
ot 3 et o # R T S SarerE Y A e
TEi® 7-1-2009 % g S0 Fe a1 WHR 30 §¢
WA TER H w1eff = RO 1 A STaersT FL A WE
B im- R TR AW e AR 0 # SR
o fFa FEw 9EW WER g I TR IR AW
e 1 e = foe v el 3 edva R & e wedt
'S WO H AR NG S Sfawr #F aman &) weff A
| Feve o T T Y e TR S WA I Y0
R, ST TG %R 91Ed STag WA fha
Fora wam TR 3 AT 6-5-2009 % g IF oW faag,
(B AT, ST ¥ W e, YUY Y ERE
H FHT ALY WA 41 T 9W RIerd, SO R IR

feAi® 21-7-2009 & BRI 390 P Yo A % WY
ARG S0 & 99 i e T Ja: 98 W W
e % waw I ¥

7. wiell ¥ oo firan & 5 8 @ awifis 4 s v
i ¥, 3as Shfrarsh 1w w78 & e wm
et Forierer gR s virg fpay e 1 S st ot gt
A 7g e =Y & e = S # geenfia ferar ol se dard
IR AT S e free wwe wenrn A don geiia fifa
¥ e s

8. S0 UAIEE HH ATETEE, THT A W B9 ST e
I Aifeq s fop T | el Y 3 & fiE 13-10-2009
#i U9 W geES g I, AR 4 snvde gur
Iufeeqa g oo Wt 1 ST A fEAiF 24-11-2000 F1 WA R
- a9 qEaES weyd fed T 1 REiE 24-11-2009 Y
et i SR Q vy it farg 9 3 I TR
a1 | feAIF 7-1-2010, 3-3-2010 74T 26-4-2010 ! et
H7 IR | A" Tgd O F ATE 9w ) TFiw 7-7-2010
H O % AT 150 TR & @ W sraai fom ) faiw
13-9-2010 4T 2-11-2010 F1 ot S/ W@ TE 09 W
vt = STaTE WA H 1 AU T TR T i
1-3~2011 =7 Wil =Y 3 & W #H w9g-v7 e fH

- arareft 3 fEAIE 21-4-2011, 30-5-2011 991 21-7-2011 Y

IY-TF WA FE FT AR G fAF 25-8-2011 B
200 ¥99 & B T AT Y 9S-I WA FO FT FEGH
fia T | wat vt &3 9 & WENE WO9-TF TEGA @
B T ST w1 Y- WA W w1 AfuER i
10-10-2011 %Y &0 Foa 7o 1 Reia 24-11-2011 7 ateft
F1 3R ot & Iafter T 99 & st friess & faes
T Thatwt 1 e Wit faan mm)

10, g Gt ¢ | Tenerelt W STaEaRE TR T e
R IV W A fafly & wiieg d oo frad fea wn
E{

11, Wi & 3 wog-uw # "o ¥ sedw vl
wudl # gfe =1 ¥ ol #1 %¢ an A P B 9o o
Frgreft g 9 o A W foea v i 5§ e #F wvd
W99 W e v | Svomedt Y S ® w e v TE
w1 | ool &7 SRR wreff & 3O W R/ R wiradan
ot 5+t 7 1 A4 ovweft & e wEwEa e R
TR ey fad T v o & il gg 1 e et
& 9Y-99 ¥ Ieaiw fed 13 aell | s s w e
R ET &4

12. yreft &Y orEfusd Grew & MR W 3% qen v
Bren & for wref Y saneff faram 3 fmi 5-7-1999 %1 svfe
v § TIE # ve W e € el & ae frew
feier 26-3-2000 7% S fopan | Tarael W I9cT=] T |

G plﬂumuammpqu\mmm-m IV L

b anbia s it b LRl B U SRV PRI e
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zg e whw & e Sy 3 el = Semd fEAIE 26-3-2000
ﬂmwﬁlmmmﬁﬁmﬂmmﬁrﬁﬁn
%ﬁmmﬁﬁiﬁzmﬁﬂ%mﬁﬁﬁmﬁﬂn
qareret we ekt T are T & Pk TSR T UE JEA
g fp At S i Y den e it P faPEs,
194vaﬁmzs-w$umﬁﬂmﬂwmmm
Syeren e Ao au v GATAS S HUHT | 37 A
mmmm%mmwﬁmﬁwaﬁw
wita Tgfad agl sy wenfera & ¥

13. m&mmmmmmwm
ﬂﬂﬁﬂh—ﬂmuﬂmmfmwtmwﬁmﬁ
ﬁm—wwﬁmwtnﬂ%w—ﬁmm
sﬂﬂﬂaﬁﬂﬁlwﬁﬂﬂ!ﬁmﬂﬂsmtﬁswﬁmm
1 P e 3 e ford e e &1 e = Fn

gt feAi® 26-3—zooo%ﬁaariﬂitlmmmﬁaﬁ .

ﬁmmgmaﬁamﬂ%ﬁwﬁlwﬂwilwm
ﬁmﬁ%mmﬁqﬂmmmﬁwﬁm@mm
Mmmﬂﬁ*ﬁmmﬁ%mgﬂmﬁ
et et &an @It ﬁﬂmﬁgmmmaﬁﬁaﬁ
mﬁﬁmﬁzsmwmﬁmﬁmmm
A ¥

I
78 g Starfvia e e & 6

() mﬁfﬁﬁtﬁmww“ﬁm
fadd Avee, Padd g e A frawfde 93
ot -negeer Y feAiep 26-3-2000 1 YanguF
Faaamdg ¥

2> et s sl P g g =1

gﬁﬁmﬁgﬁwﬁaﬂlmﬁﬂmmw .

mﬁﬁﬁﬁﬁﬂmﬁgﬁmﬁﬁaﬁﬁﬁm
wr ot |

3 mﬂﬁmmﬂmﬂmﬁaﬁwﬁﬂmw

=) arafs @ daa = 25 R o g FEAH
mﬁﬁﬂaﬁﬁmmﬁmmﬂﬁrﬁ%n

@.mqﬂﬂ,m

+r§ faweh, 28 avr, 2012

om)ﬁwmmtﬁfmmﬁzs-os-zmz
W I Al

[ §. UFI-42012/56/2008-SEST (I
e TR, IV RE

New Delhi, the 28th August, 2012

5.0.2999.—In of Section 17 of the Industrial
Dispute Act, 1947 (14 of 1947), the Central Government
hereby publishes the award (Ref, Case No. 03/2009) of the
Industrial Tribunal-cum-Labour Court Jodhpur as shown
in the Annexure, in the Industrial dispute between the
employers in relation to the management of the Officer-in-
charge, Zoological Survey of India their workman, which
was received by the Central Govemment on 28-08-2012.

[No. L-42012/56/2008-IRMU)]
SURENDRA KUMAR, Section Officer
HT%9
St fraw s A s, MR
e s S T, i, FRTE ATy, i
faarg (F=m) do:- 03 ¥ 2009 st 2w T T
ﬁm«mm,mﬁmwmn,@m
Trafin W, gl
L
ot e, T o T, T TR
v, wieh g, SER)
feafu:
(1) et & w2t Seahoers Safer |
(2) areftror & wRaffe o gfw e SR |
sfufrofs
festi : 04-05-2012

| Wd TR ® 9 A | e AfagT FAE
Tt~ 42612/56/2008 - SEHL (S 7§ feeeft A
10—2—2m9$mﬁﬂmaﬂtﬁrﬂﬂ ¥ 76 e W
fm frmma —
«Whether the action of the management of
Zoolo 'calSurveyofIndiaintenninalingﬂicsetvic&s
of’ theirworhnanS!wiDeq:akamrw.e.ﬂ 1-12-2004
is legal and justified? Ifnot, to whatrelicf the woranan
is entitled to?
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2. Wb Y Ay wim-un # a o e R et
stareff fas & welnem fPrgfia feaiw 16-10-2000 1 TwE
FHI B vT W WMaw kw @ g gf ot ool sy
o & S-ft ften & & oftet qen wried 3 gl v
BT o aen et fasm &\t fyrior weff & s @
A & (et el Pervir B e < arl P T we e
HHIER HH T B AR WAt v B R o sredf
favm & Frdengan stavdt frsm & et v it F ar
e an ) oeff Y suftrfy ez 4 Bt o qen Wit B v
TE Tt & MR W STt R T T RA @
T TS-HRE T S A0 WG HT T o I @ qdn
sy} et & srfusrdt soeh A # wEed o ww @ )
ol & TE-weE WA W Y BT ¥ TR Qe T
Fersmn 3 it 1 s T fonlt spmem = fatias 1-12-2004
Y o § g FT e weff Y 7 3edm e & e e
W o w1 eraf § 240 o § arfirr fre ad e 1
wreft % =% 3eora fren & R oue ww wrla FwiE 9
aret s ¥ 7t g R 3 word = o ot &
1 e SRR R T A 3R oy w9 A A | guw
e

3. Wt 3 g e e @ R 9 Qe 1 % TR
BT fasT gRI A A ot e 6 Ao F Py fEm
T, <= wreff 1 Fan & R e o ot 1 <@ Fa
H Tenfire %0 1 HE St Yar R T Wl § e el
T & o sromedt fersm 3 st frarg arfufrm, 1947 4
I 25- 51 491 25-T $ WEuET =1 3o faar d  medf )
AR F  7d fafume Sifeg 7@ fon mn, Aifew I
e wheeft gamreren «ft s e R T | el 3 Sodva R
& sardf fawm 3 sikehfies faarg afufrm, 1947 1 |
15-UF & gEuE %1 +f 3eevE fem & weff Y = ol
o o st fore & wrd S w1 v € ol T T
W7 st = Frfaal 6 st @ i arwned faar 3 oe
FHraR) &1 9% faa & 1 arwredt fasmm 3 el =Y emge W
$ieifirr faarg Frm & Fam-77 <1 W sedfem fFm 8 13
AR @ wreff 3 v %) R R e Qamfe ek featw
1-12-2004 %Y 789 a0 Y= S foran S qon wedf Fy
: F # verfyd form 9@ Wl ¥ 7w soorw fean @ R
F werm Frgfer R 16-10-2000 B PR AF W e
Wieff Y Yamyfea feier § . S 3 wenfm 73 97 sEfa
T 3 et o o

4. syt fasm % a9 wegen # 97 SeerE fra 2 i
roeft Ferstmr 3 seff 1 7Y for o 6 g Tl < o
grofl Y annedi s & T S wO 2 R SRR B

A 9 ot & T H @ g e S EEE sR W
F I N oA AW A FI G A Sl A ot

[ParT IE—SEC. 3(ii)]

et fysi & =1 seeta foran & s widff o Pt
Rl FO T AT T AW O T WH D weff 3
argredt farven & waR faeTd ) oo vl @ TRy qa
A Y- B & fAY wE o 39 AT Y widf 9 9w
AT e o 1 e i e % war T i et w i
7 ad & sranelt faven & w1 o a1 sl P A T
Fead foran & Tt wamor-am 33 =7 9% waew o o1 fF
et avaeft fersie 3 frrgerm o wren siveff avsedf ferwpy a5
ot | Wit arsmeft foasm 3 fre Sfves 3 ivft @ w0 F o T
TR A

5. 3reft fowrT 3 Sedva foran & o6 aronedf e & i
fem vl Bren & an v < i wTafers W war € ol
37 Tt 7 el gro e wed @ W @ T T syt
o 3 o seerE e & 16 stonedff favmr @ sl &
sravta gfte srareff favmr < vt wraters & § am weff vn
W iR e Aoy o1 i A% I FHREl @ srand
YRR A s & 57 w1 wear an ol st st wetenfit
A A 1 yrm W e o s & faA st
fawm &1 safea el w9 § s e a1 et v 3
Ser@ R & et 3 or9d 4w & fg e wersh
g < g W e &1 5 e g @ feg wd-o
fed &) aneff 3 siw fra e A Sra il A1
Toreren & 1 sefi =Y arsneff frsmt 3 e ol @ mam SR
1§ Frgfea 7t &t off ok 30 Fwor steifves faeg srfufiem
F1 YW 25-TH, 25-Sft TG 25-UF F WAYNH T8 TH0 W
R €

6. st fasm - 9% Soera fven & o Wit sroe wfi
feerat 2004 & 9ol w1 w3 & foe sl & walem
Iufera 8t gom sl et Y vk wrarg A P gE ot S
ot 1 el o safeara T 7 W anwreff @ wratera # froft e
= A U 37 =i &) e 3 w3 @ fera et
TPE F T A 99 g SRR A T HEE I
fean 1 31 amard W vt ¥ weff @ wM-ow w) e v
I W R |

7. Wt 3 T9R win-ow § 39k Rl ) gl F g H
T F1 M9-9% WA fohan g meft degeeg- 1 s dow
FAR B yfaeden w5 7 | v O # 399 age @ g
WAT-vF Ye¥~1 AT ¥g WAT-9% wew-2, W wHud
% fad 95 W i ¥ wdeT-w= w3, a9 W@ 3
M-I Ye¥-4, g Wew-5, TR we¥-6, aa fad
west-7, TP WeH- 51, A TiE wew-52, T e -ss,
Y99 S FA | 3w B IR R et e s
T A9Y-TH W& R TR, sg-1 vt e S |
wereden &1 |

B e L L L T T R R
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STt forwm 3 g v T e & e g SReR a1t
3 A7 F i wew-6 a9 ySHi-52 WA WEw-55 W
w1 & el & A fre weel-7 e wey- 51 oft wega R
{19 TR g e i ol %) ot fvm R o
e P N 01 | TS AT T 9% e won whE d
o Treart To # w3 w1958 # TeRarE HuPEm-34
BREUUN2 (5) LD.Act G & feei S gr
fiweft Tl % e Prge st ) oft sl ) oRtwran
aftsfer % e & | v GRS SRR Ay
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wHwR aq Primm 3 deiy wftrm R ¥) e sfaffa
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Bt =en e 3t Y feafy # woff ¥ am o wO =
frd 7 ¥ T 9 A $ wayg F g | I
ey T A fea | vt @ ¥9 e daia & sneff P
Zr o s Wil T w5t & 1w ge v R el
J arqeft fapam w1k ww e H R & ol ol Ol faf

3 el v o vew ¥ W St w a P w9 R

st favien seff Y yaeR AT FEOw AmE gEA-TR A
alr s wriadt o, Sfwa st Ryurt 3t 19 T
o & 1 wnr T 9§ =g ae v o @ ¥ R i @<

Q 9 FH F Sfeda gaT
12. T99 S aeer T ¢ fn widff %1 i g

HAfufEm F O 25— F TENE $ FTER PR a9
onfora g & | omerelt o el vd we e & o et ferm

3 e ) o e A R O SR R iR

Y 25-TF B WEAGF ® AR Th "% w1 fed o
e 3 S et ove faa € e v arnefi
Foyom Zro el = da wfa 3y aen SrgRaa st det §)

13. 35 Tl & oTEra ae! 9 oo FE aiE  fw
st o 3 g% T wien frm t i weff |1 A g
FE A St faam ¥ U SR S st Hve = 9w
i T2 T | T w A e T € s e
F) FER FHEA ® € W F W v g e |
vonfim %3 ¥ F averar R T | v T Rt W
e e FO @ TrEr e 1§ sl few
FEET #1 9 25-T9 B TEANH F1 A o0 FEiE
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14. @ o =g ¥ ¢ fn vt F ST W@ w5
ST £2 Wit 3 snedt fas # RAiF 16-10-2000
1-12-2004 T Freat & i & | wel ) TSR ah
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T T # el o S B &) P # stnedf P i
ﬁﬁﬁmﬁaﬁmmmtimvﬁﬂmﬁrﬁm
T e w0 St avam TR va 3 st st
fortrn o g ey  Fofg & e o ety w0
ﬁrﬁ:maﬁmﬂn}mﬂsomnﬁl{dqﬁm‘twﬁ
W F T S R
sy
ns.aua:wa:ﬂzﬁﬁshﬁmmtﬁa:-
(1) e Pl W s, s qroft wdam,
‘ T YRS I, W, 9t IS, YR |
el 5ft o ER T A A @ e Rt
1-12- 2004%mf4ﬁaﬁm‘tmmm
sfem
() mﬁﬁﬁwwﬁa&mwaﬂaﬂm
 wY g e i w ) W % e sewt
Qe wenfte 1 fafer & & haft 8w PR
|t St

(3) wedl SEeY Fan wwiita w7 fafy | d=n 4 e
PR T F ey % 3 Y so v af wiyfa
% w9 3% st frirees & v w0 F sfuE
gereee AT, <
¢ faeelt, 28 3T, 2012

1.3 3000, —Teifirw frg sfufem, 1947 (1947
F1/14) B 0 17 B 100 F, FE TER RF R AL
el fedieife @, Tarme & wewds & dag Pt ok
T wEH @ W, aTey ¥ e st frere
FfbraTor, SR = dare (Fed S 01/2010) #
i F Tt &, S Hira TR FY 28-08-2012 F I

G |
[H.~T8.-42012/70/2008 -3¢ AR (¥ 7]
R TR, v st

New Delhi, the 28th August, 2012

5.0. 3000.—In pursuance of Section 17 of the Industrial
Digpute Act, 1947 (14 of 1947) the Central Government
hettkby publishes the award (Ref. Case no. 01/2010) of the
Inchstrial Tribunal cum Labour Court, Jodhpur as shown
in the Annexure, in the Industrial Dispute between the
employers in relation to the management of the Director,
Cestral Wool Development Board, Ratanada their Workman,
wh@ich was received by the Central Government
on 28-08-2012.

[No. L-42012/70/2008-IR(DU)]
SURENDRA KUMAR, Section Officer

A
Sirires fevarg Afersn qd s =mTE, e
Hrerets st ot (9., T, TR aEE.
aﬁ\u‘\ﬁmﬁm(m) AT 01 /9 2010

5 THSET 30 YA 4 SR S e o sedd
faemen

1. wrdar fRye, $7 3 fraw 92, 7 ey,
NI TR, A TEEE FI IF vare, S
YA FHR HF T FIE IS e, Sug

Iufeafa:-
(1) Wit % wfafafu—sh faeig gifea Jafem
(2) swiel % wfaffu-sit . % 9vss Iuftaa
Ffufrofy
e :-19.04.2012

1. YR TR B oW Herd ¥ Ao s weid

TA.-42012/70/2008—AE AR () T Reweht KA+
16-02-2009 = g0 For=1 farang srfufoia ¥ v =gracE &1
Aftye foran a1

“Whether the action of the management of the
Central Wool Development Board in terminating the
services of their workman Shri Ram Prakash Deval
w.e.f. 30-03-2000 is legal and justified? If not, to what
relief the workman is entitled to?”

2. Weft 3 797 WM o F 9% s fran ¥ R oeft
P g el st #t A A vt R v W R
15-07-1989 =1 freaa faran 7 | sreff Friveres = gro Wit
e T Aenadi Y AR fEAF 3-3-2000 F g0 TG FI
fammiwdfi A s fra t fF ag s G o &
TR @A TR 1 STl S ST W2 Ty a7t
i w3 wHg- 99 R T 9@ A e fwan
W At & wHE-wwa W st Frdes # A, e
e | g A v =), A o ST ot e} P
TR Wt st ) e RAF 3-3-2000 % R WA W ygH
e v 4 wrelt P = e 3-3-2000 % T8 v FowR
ad 7 240 feea A sfs Yo T Janeaiy o w1 A ot
Fwdl frae 3 wdl #Y o e w6 F @ s
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13, o718 =€ aufareR frm s &—

() areff sifen it TETET Taw 7 o IETeH dAe
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fegre W 3fr aen 3w 4 R

(2) wato F1 gRfeafadi Y e g w dm A
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_ﬁm@ﬂmﬁngfha 7 IR & WA W

mfaafd & 9 & T 25,000 (TSHY TAR THA)
A HT At Sifwa fa s @

. I A, s
¢ feeei, 28 AT, 2012

F1. 1. 3001, — i faag sfufrm, 1947 (19479
14) # ¥1 17$mﬁmmﬁmﬁa
m,mm*m#mﬁmmmm
2 o, sy ¥ ffde aeifrs frac A Shrefir arfaTor
wwﬁﬁw(mﬁWomm)aﬁmmtaﬂ
H YR F 28-08-2012 W< §H1 @

[4. 7. -14012/12/2008-37¢ AR (1Y) |

gﬁw,mﬁmm_

New Delhi, the 28th August, 2012

S.0. 3001.—In pursuance of Section 17 of the Industrial
Disputes Act, 1947 (14 of 1947), the Central Government
hereby publishes the Award (Ref. Case no. 07/2009) of the
Industrial Tribunal-cum-Labour Court Jodhpur as shown
in the Annexure, in the industrial dispute between the
eraployers in refation to the management of the President,

Mess Committee, Army Area, and their workiman, whlch
was received by the Central Government ot 28-08-2012.

[No. L-14012/12/2008-IR (DU)]
SURENDRA KUMAR, Section Officer
o]

Shveivfires Teverg avfieor G sP ~rTeRs, e
frareita sefienrl:- i wevawe i, sRedvee siRifes
fam (4=0) GOA:-7 B 2009
ot o g ot v i Prareh e A, Toet 3R
i, e

LLiC]
ﬂﬁmﬂaﬂﬂ,mamﬂh, i TR,
A
e —

(1) sneff & whaPriy- it ferdres wrg Softea )
(2) sl @ Wit sl e froe s |
sfafoir ‘
feaia 25-10-2011

. W WEETLR o T X 7o) e Wi .
14012/12/2008- 3. 311 (8.7, ) 7 feeeh Rtk 16-2-2009
% gra vt e sfufig bq v =arEeE = i fe
—

“Whether the action of the management of President,
Mess Committee, Konark Officers Mess, Jodhpur in
terminating the services of their workman Shri Prem
Ram w.e.f. 01-01-2007 is legal and justified? if not,
what relief the workman is entitled to?”

2. st 3 a3 wim-aa § = wera & f weff #
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= Fedi 1-1-2007 B W & 0 R W A F
o FaguwE & 0@ o a4 | 240 f&= @ aifiew Rl 0%
o e Foran o (et SR Y e R e w0 B g st
3wl 5 o T 1 fem T fam, i 1w q Af
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e it 9 G i g ) Frymren W T w1
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e st Prdivor 3§ ¢ Frgferat 4, fww Wl wrd
St T S el 3 T veerE o # o ! Sargae
Sheifives Far fferre o e & i & | sreft fre
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L. Union of India and Anothers Vs, Chotelai and Others
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¥ frftes e & frm fagia whafo feard

"Service Law- Administrative Tribunals Act, 1985-
S.14(1)a)-Civil Post-Dhobis appointed to wash the

clothers of cadets at NDA, Khadakwasle and being

paid from Regimenta? Fund-Heid, Regimental Fund
not a'public fund' as defined in para 801 of Defence
Services Regulation and dhobis paid out of
Regimental Fund cannot be treated as holders of
civil posts within the Ministry of Defence so as to
confer jurisdiction of CAT to issue directions reiating

to their service conditions-Although Commanding -

Officer exercises some control over such dhobis but
on that score alone it cannot be conchded that the
posts are civil posts and that payments to the holders
of such posts is made from out of the Consolidated
Fund of India or of any public fund under the control
of the Ministry of Defence. Defence Services
Reguilation, Paras 801 and 820(a)"
2.RR. Pillai Vs. Commanding Officer, Headquarters
Southem Air Command (U) and Others (2010} 1 Supreme
Court Cases (L&S) Page 241 W1 ~arrers 3 31 fafus
a3 P fagia whrarfea fran &
A. Ammed Forces-Unit-Run Canteens (URCs) in Army,

Navy and Air Force-Status of employees working in-
* Whether govemment servants-M. Aslam case, (2001)

1 8CC 720, held wrongly decided that they are
govemnemnt servants-URCs are not funded from
Consolidated Fund of India (CFI) and profits of URCs
are also not credited to CFI-URCs are also not partof
the Canteen Stores Department (CSD)-Interest is
charged on financial assistance given to URCs-They
are also free to borrow from other financial
institutions-M. Aslam case also wrongly
distingu.islwdChotelalcase,(l999} 1SCC 554-Though
employees are initially appointed as temporary
employees on probation and in due course are
declared as permanent, yet they do not become
government employees-M. Aslam case therefore
overruled and held, employees of URCs are not
govemment employees-Rules Regulating the Terms
and Conditions of Service of Civilian Employees of
Air Force Unit-Run Canteen Paid out of Non-Public
Funds.”
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H F/AR, T arfirarTdy
New Delhi, the 28th August, 2012

5.0. 3002.—In pursuance of Section 17 of the Industrial
Disputes Act, 1947 (14 of 1947), the Central Government
hereby publishes the award (Ref. Case No. 67/2007) of the
Central Government Industrial Tribunal-cum-Labour Court,
Jaipur as shown in the Annexure, in the Industrial dispute
between the employers in retation to the management of
the Station Commander, Station Headquarter, (Army) Kota
and others and their workman, which was received by the
Central Governmenton 28-08-2012.

[No.L-1401 1/05/2007-IR(DU)Y
SURENDRA KUMAR, Section Officer
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ANNEXURE .
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-
CUM-LABOUR COURT, JAIPUR

PRESENT '
NK. PUROHIT
PRESIDING OFFICER
LD. 672007
Reference No. L-14011/5/2007-IR(DU)  dated: 29-10-2007

Shri LalaRam
S/o Shri Nandlal Parihar
R/o House No. 83, Bajrang Nagar,
Baran Road, Kota (Rajasthan)
Vis
1. The Station Commander
Station Headquarter (Army)
Kota (Rajasthan}.
2 The Manager
Ranbanka Purve Sainik Bahuddeshiye
Sahakari Samiti Ltd., Ballabh Nagar,

, Kota (Rajasthan).
Present:
For the Applicant : Ex-Party
For the Non-applicantno. 2 : Ex-Party

For the Non-applicantno. 1  : Sh. T.P. Sharma, Adv.
AWARD
6-7-2012
1. The Central Government in exercise of the powers
conferred under clause (d) of Sub-Section 1 & 2{A) of
Section 10 of the Industrial Disputes Act, 1947 has referred
the following Industrial dispute to this tribunal for
adjudication:—
“Whether the action of the management of () Station
comunander, Army HQrs. Kota snd (i) The Manages,
Ranbanke Purve Sainik Bahuddeshiya Sahakari
Samiti Ltd., Kota, in not giving one months notice or
pay in Lieu of notice, to their workman Shri Lala
Ram, before terminating his services w.e.f. 1-9-2005
is legal and justified? If not, to what relief the
workman is entitled to?"

2. The workman in his claim statement has pleaded that
the non-applicant no. 2 employed him as driver on 31-12-04
at Polyclinic, Kota. The workman had worked continuously
as driver during period 1-1-05 to 1-9-05. He has further
pleaded that he was forced to work during holidays &
when he claim wages for the holidays, his services were
terminated without any notice or compensation in lieu of
notice. He has also pleaded that an amount of Rs. 7863.53
is due for bonus, PF etc as per details given in para 3 of the
claim ‘statement. The workman has prayed that non-

applicant be directed to pay him the due amount of
Rs. 7863:53 with 12% interest thereon & an amount of
Rs. 50000 for mental agony caused to him.

3. The non-applicant no. 1 in his reply has denied the
claim of the workman. 1t has been averred that non-applicant
no. 2 was service provider to E.C.H.S, Polyclinic, Kota. The
workman was never employed as driver by the non-
applicant no. | instead he was employed by non-applicant
no. 2. It has further been averred that as per agreement
entered into between Station Headquarter, Kota & non-
applicant no. 2, the workman provided his service at
Polyclinic, Kota as driver w.e.f. 1-1-05 to 31-8-05 for which
compensation due to the workman was released to the
non-applicant no. 2. It has been denied that workman was
forced to work after working hours & during holidays. It
has been averred that the amount claimed for bonus, ESI
contribution, Provident fund, if any has to be made by
non-applicant no. 2. It has also been averred that since
employer employee relation never existed between the
workman & the non-applicant no. 1, the workman is not
entitled to any relief from non-applicantno. 1.

4, Upon perusal of the proceedings, it reveals that on
29-11-10, Sh. Vijay Singh advocate appeared on behalf of
the non-applicant no. 2 & filed his authority letter on
17-1-11 but on subsequent date i.c. 22-3-11, none appeared
on behalf of the non-applicant no. 2, therefore, ex-party
proceedings were drawn against non-applicant No. 2. On
11-8-11, the application on behalf of the non-applicant no.
2 for setting aside the ex-party proceedings was accepted
& opportunity to file reply was given but on next date i.e.
19-11-11 none appeared on behalf of the non-applicant no.
2, therefore, again ex-party proceedings were drawn against
the non-applicant no. 2. It further reveals that on 7-6-11,
11-8-11 & 19-11-11 non appeared on behalf of the applicant
also, therefore, ex-party proceedings were drawn against
the applicant on 19-11-11. Thereafter, the applicant did not
turn up on subsequent dates 5-1-12, 20.3-12 & 30-4-12.

5. The learned representative on behalf of the non-
applicant no. 1 submitted that since, the workman has not
adduced any evidence in support of his claim & ex-party
proceedings have been drawn against the workman & non-
applicant no. 2 on 19-11-11, the non-applicant no. 1 does
not want to lead any evidence.

6. Heard leamed representative on behalf of the non-
applicant no. 1.

7. Initial burden was on the workman to establish that
his serves were terminated by the non-applicants w.e.f.
1-9-05 without giving one month's notice or pay in lieu of
potice. The claim of the workman has been denied by the
non-applicant no. 1. The workman has not adduced any
oral evidence to substantiate his case set forth in the claim
statement.

8. In above factual backdrop, it appears that the workman
is pot interested to contest the case further. Therefore,



THE GAZETTE OF INDIA : SEPTEMBER 29,2012/ASVINA 7, 1934

(Part I—Sec. 3(ii)]

7322

"No Claim Award" is passed in this matter. The reference
under adjudication is answered accordingly.

9. Award as above.

10. Leta copy of the award be sent to Central Government
for ppblication w's 17{1) of the L.D. Act.

N.K. PURCHIT, Presiding Officer

78 feselt, 28 30T, 2012

WAL, 3003, —ehfrE Rrarg sivufan, 1947 (1947 %7

14) B O 17 % g &, S weR e g

1, TOR (W W) B v @ dag e ok

T (R & o, ey # fifde sheifies faarg & <

wER shehfr sifemto, S # AR (HR don .

oh.od .o /Ar/126/00) W FERAFER Y, NE
H1 28-8-2012 F W< FIT A1

(4. T8-40012/343/1999-3E3MR (¥ )]

T AR, AT AT
New Delhi, the 28th August, 2012

$.0.3003.—In pursuance of Section 17 of the Industrial
D;ﬂl]lytes Act, 1947 {14 of 1947), the Central Govemment
hereby publishes the award (Ref. No. CGIT/LC/R/126/00)
of the Central Government Industrial Tribunal-cum-Labour
Couft, Jabalpur as shown in the Annexure, in the Industrial
isplite between the Telecom District Manager, Sagar (MP)
and |their workman, which was received by the Central
Govermment on 28-08-2012.

[No. L-40012/343/1999-IR(DU)]
SURENDRA KUMAR, Section Officer
ANNEXURE

: BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNALCUM LABOUR COURT,
JABALPUR
NO, CGIT/LC/R/126/00
PRIE!DING OFFICER: SHRIMOHD: SHAKIR HASAN

Shri Nandram Sahu,

$/0 Shri Biharilal Sahu,

Vill, Aapchand,

Post Girvar, Distt. Sagar (MP)

Versus

... Workman

Telecom District Manager,
Sagar (MP)

...Management
AWARD
Passed on this 30th day of July 2012

1. The Government of India, Ministry of Labour vide ts
Nofification No. L-40012/343/99/IR/(DU) dated 30-6-2000

FEIT : RNl T:: b e 184, T Rl s EL

has referred the following dispute for adjudieation by this
tribunal:—

"Whether the action of the management of Telecom
District Manager, Sagar (MP) in terminating the
services of Shri Nand Ram Sahu, casual Labour we.f.
13-7-90 is legal and justified? Ifnot, to what relief the
workman is entitled and from which date?"

2. The case of the workman, in short, is that he was
engaged by the management as casual labour in the year
1985 and worked till 13-7-90 when he was terminated by
verbal order. In the year 1985, he worked 289 days, in the
year 1988-179 days, in the year 1989-365 days and till
13-7-90-188 days. He was not given temporary status as
per the policy decision of the department. He was not given
any retrenchment compensation nor any notice before
termination. The action of the management is illegal and
discriminatory in nature. It is submitted that the workman

‘be reinstated with back wages.

3. The management appeared and filed Written Statement
in the case. The case of the management, inter alia, is that
the alleged workman was engaged for project work on
temporary basis and after completion of the work, further
he was not engaged. He was engaged in the year 1986 for
129 days, in the year 1987 - Nil, in the year 1988-57 days, in
the year 1989-122 days and in the year 1990-188 days only.
In view of the policy of the department for giving temporary
status, the alleged workman did not fulfill the requisite
criteria. The had not worked 240 days in any year and he
had left the work himself. Under the circumstances, he is
not entitled to any relicf.

4. On the basis of the pleadings of the parties, the
following issues are settled for adjudication—

I Whether the action of the management in terminating
the services of Shri Nand Ram Sahu, w.¢.f. 13-7-901s
legal and justified?

. To what relief the workman is entitled?
5.Issue No. 1

The workman Nand Ram Sahu is examined in the case.
The stated that he worked from 1985 and completed 240
days in the calendar year before termination on 13-7-1990.
He has stated that copy of the identity card shows that he
worked from 1985 and the daily attendance was recorded
by the management. The said photocopy of identity card
is not proved and the Original Identity Card is not filed.
The workman has not given any reason in his evidence as
to why the original identity card is not filed. When there is
a document in existence and is available with the parties on
a fact, the document itself is only to be taken to prove the
particular fact. In absence of the original Identity Card, it is
not proper to rely that the workman had worked for more
than 240 days, in every calendar year specially 12 months
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preceding the date with reference as provided under
Section 25 B of the Industrial Disputes Act, 1947 {in short
the Act, 1947). In cross-examination, he has stated that he
was engaged in a project work. This shows that on
completion of the project, he was terminated. Moggover
his evidence is not sufficient to prove in absence of
documentary evidence that his services was continuous
service for a period of one year during a period of twelve
calendar months preceding the date with reference under
the provision of Section 25 B(2) of the Act, 1947. Thus the
provision of Section 25-F of the Act, 1947 appears to be
not violated.

6. On the other hand, the management has also adduced
one witness. The management witness Shri R.G. Gohe is
working as Divisional Engineer (Admn.) at Sagar. He has
stated that the workman was engaged as casual labourina
project for laying down the telephone cable and as soon as
the project is completed, the services were dispensed with
the winding of the project. He has further stated that he
had never worked 240 days in a calendar year. The workman
has not cross-examined this witress. His evidence is
unrebutted. There is no reason to disbelieve his evidence.
His evidence shows that he was not in continuous service
for a period of one year during the period of twelve calendar
months prior to the date with reference under the provision
of Section 25(B)(2) of the Act, 1947. This is evident that the
provision of Section 25-F of the Act, 1947 is not violated. It
is clear that the management was justified in terminating
his service. This issue is decided against the workman and
in favour of the management.

7. Issue No. Il

On the basis of the discussion made above, it is clear
that the workman is not entitled to any relief. Accordingly
the reference is answered.

8. In the result, the award is passed without any orderto
costs.

MOHD. SHAKIR HASAN, Presiding Officer
=% faeelt, 28 T, 2012
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New Delhi, the 28th August, 2012

$.0. 3004.—In pursuance of Section 17 of the Industrial
Disputes Act, 1947 (14 of 1947), the Central Government
hereby publishes the Award (Ref. No. CGIT/LC/R/164/93)
of the Central Government Industrial Tribunal-cum-Labour
Court, Jabalpur as shown in the Annexure in the Industrial
Dispute between the General Manager, Vehicle Factory and
their workman, which was received by the Central
Government on 28-08-2012.

[No. L-42012/08/1995-IR(DU)]
SURENDRA KUMAR, Section Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
JABALPUR

NO. CGIT/LC/R/164/95 ‘
Presiding Officer : SHRIMOHD. SHAKIR HASAN

Shri Udainarayan Sahu,
S/o Shri Foolchand,

Qr. No. 600,

West Ghamapur,
Jabalpur (MP) ..Workman -
Versus

General Manager,

Vehicle Factory,

Jabalpurr (MP) ...Mmgcment
- AWARD
Passed on this 31st day of July, 2012

1. The Government of India, Ministry of Labour vide its
Notification No, L-42012/8/IR(DU) dated 5-8-1995 has
referred the following dispute for adjudication by this
tribunal:— '

«“Whether the action of the management of Vehicle

Factory, Jabalpur (MP) in terminating the services of

Shri Udainarayan Sahu, Ex-Turner “B” Ticket No.

SEM/147/03600 w.e.f 22-8-1987is legal and justified?
Ifnot, to what relief the concerned workman is entitled
to?” :

2.Thecaseofﬂlewoﬂnnminshort,isdmtd1cw°rhmn
UdaiNaraymSahuwaS\vo_rkingas'l\:mcr“B”Gradesince
4-4-72. He was chargesheeted for the misconduct vide order
dated 8-5-85 for (1) quarrel and abuse with co-workers
inside the factory, (2) consumption of liquor inside the
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factory, (3) Assaulting and Threatening co-workers and
(4) entering the factory late by cheating the security staff.
Efle submitted his reply but the management was not
satisfied with the reply and initiated a departmental enquiry
pgainst him. Shri G. Mohan Singh Works Manager was
}appointed as Enquiry Officer and it is stated that the charge
nos. 1 and 4 are said to have been proved and charge
No. 2 was not proved and Charge No. 3, the allegation of
pssault was not proved. The Disciplinary authority agreed
with the finding of the workman and passed the order of
removal from service. It is stated that the findings of the
E.O. is perverse and the punishment of removal from service
awarded to the workman is disproprtionate to the charges

Blleged to have been proved. It is submitted that the order

of removal from service be set aside and the workman be
reinstated with back wages and consequential benefits.

3. The management appeared in the reference case but
did not file Written Statement to plead his case. The original
tepartmental enquiry papers were brought on the record
on 2-3-05 by the management.

4. On the basis of the pleadings and reference order, the
following issues are framed—

L Whether the departmental enquiry conducted by the
management against the workman is legal, valid and
proper?

I Whether the finding of the Enquiry Officer is
perverse?

Il. Whether the punishment of removal from service of
the workman w.e.f. 22-8-1987 is disproportionate to
the charges proved against him.

To what relief the workman is entitled?
5. Issue No.I

This issue was taken up as preliminary issue and after
donsidering the evidence on record and hearing the parties
this issue was decided on 31-1-2011. It is held that the
departmental enquiry is legal and proper. Thus this issue is
dlready earlier decided against the workman and in favour
of the management:

© 6, Issue No. II

. Now the important question is as to whether the findings
of the Enquiry Officer is perverse and is required to be
interfered. The departmental enquiry papers show that the
thanagement had examined eight witnesses before the
Enquiry Officer and the witnesses had supported the charge
No.l, 1V and part of charge No. III. The finding of Enquiry
Officer appears to be not perversed and in accordance
\{(ith the evidence of the management and had also
discussed the evidence of defence witnesses. He had finally

I R T |is R b e T T N B

come to the conclusion that (1) the quarrelling and abusing
co-worker inside the factory during working hours,
(2) threatening to co-worker and (3) entering the factory
late by cheating or misrepresenting the security staff are
proved against the workman. The Disciplinary Authority
was also rightly agreed that the workman had committed
miconduct of charges No. I, IV and partly charge No. I1I.
No fresh evidence is adduced in the case. Thus I find that
the finding of the Enquiry Officer is not perverse. This
issue is decided against the workman and in favour of the
management.

7. Issue No. IH

Now the important point fer consideration is as to
whether the punishment of removal from services of the
workman w.e.f, 22-8-87 specially when the major charges
were found not proved, is disproportionate to the
misconduct proved or not. It is an admitted fact that the
charge No. 2- consumption of liquor inside the factory and
part charge No. 3-assaulting to co-worker were found not
proved and the Disciplinary Authority had also agreed
with the findings of the Enquiry Officer and had not found
him guilty in the aforesaid charges. The other charges,
which are said to have been proved, are quarrelling, abusing
and threatening to the worker and misepresenting the
security staff for entering into the premises. The charges
proved appear to be not serious in nature. It is clear from
the evidence adduced before the Enquiry Officer that the
abusive word was not disclosed and there was no
subsequent result of such threatening which abvious for
appears to be not seniors in nature. It appears that the
punishment of removal from services appears to be not
proportionate to the charges in which he was found guilty.
As such this issue is decided in favour of the workman and
against the management,

8. Issue No. IV

Considering the discussion made above, I am satisfied
that the penalty of removing from services of the workman
is not justified and is fit to be reduced to the penalty of
compulsory retirement w.c.f. 22-8-87 under the provision
of Section II A of the Industrial Disputes Act, 1947.
Accordingly the management is directed to pass
appropriate order with consequential benefits as per rules
within two months from the date of award. Accordingly the
reference is answered.

9. In the result, the award is passed without any order
to costs.

MOHD. SHAKIR HASAN, Presiding Officer
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S.0. 3005.-~In pursuance of Section 17 of the Industrial
Disputes Act, 1947, the Central Government hereby
publishes the Award (Ref. No. 53/2001) of the Central
Government Industrial Tribunal/Labour Court, Bangalore
now as shown in the Annexure in the Industrinl Dispuse
between the employers in relation to the management of
Syndicate Bank and their workmen, which was reeeived by
the Central Government on 24-8-2012.

[No. L-12012/20/2001-R¢B-)]
SHEESH RAM, Section Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TREBUNAL-CUM-LABOUR COURT,

BANGALORE
Dated: 10-08-2012
Presest : Shri S. N. NAVALGUND, Presiding Officer
C.R. No. 5572001
1PARTY HPARTY
Shri Jakappa, The Chief Manager
S/0 Mayappa Syndicate Bank
Savalagi PO, Zonal Office
Bagatkot Distt. industrial Relation Cell,
Karnataka State Bangalore
AWARD

1. The Central Government by exercising the powers
. conferred by clause (d) of sub-section (1) and sub-section
(2A) of Section 10 of the Industrial Disputes Act, 1947 (14
of 1947) has referred this dispute vide order No. L-12012/
20/2001-IR(B-11) dated 13-08-2001 for adjudication on the
following Schedule:

SCHEDULE

“Whether the action of the management of Syndicate
Bank in relation to Savalagi Branch, Bagalkot District
to terminate the services of Shri Jakappa S/o Shri M.
Pujari, Pigmy agent w.e.f. 18-01-1999 is legal and

justified? Ifnot, Mrelicﬁsﬂaedispmmworhmn
entitled to?™

2. Sm.hkamSloMlylppnPujm(hemmaﬁernfmzd
as first party) claims in his claim statement filed on
23-08-2002 that he was appointed as Pigmy Agent in
Savalagi Branch of the Syndicate Bank (hereinafier referred
a8 second party) in the year 1987 and that be was working
sincerely and diligently to the best satisfaction of the bank
officials and that he was getting a salary of Rs. 3000 per
month as remuneration and it was the only source of his
livelihood and his nature of werk was to collect pigmy
deposit from various customers by visiting their places of
work or residence and to remit the collected amount in the
bank and that sbruptly he was served with the letter of
termination dated 18-01-1999 without serving any charge
sheet or holding sny enquiry as such the said action of the
management is illegal, unjust and against the principles of
natural justice. He also further contended since he had
worked-for a period more than 240 days in each calendar
year from 1987 till the date of termination of his services
the action of the management in terminating his services is
nothing but retrenchment as defined under Section 2(00)
read with Section 25F(a) and (b) of the I .D. Actand thereby
liable to be set aside. Inter alia the second party in its
counter statement filed on 4-06-2003, while admitting that
first party was appointed as Pigmy Agent for its Savalagi
branch for collection of pigmy or Adarash deposit and
that first pasty ageeed 1o the terms and conditions of the
engagsment as3-Pigmy Agent affixing his signature to the
‘letter issuod te him on 27-04-1987 according to which he
was only an agent for cellection of Pigmy deposit and not
for any other purpose or business of the bank and that he
would be paid commission on the amount so deposited
with the bank as such the relation between the second
party and the first party was that of Principal and Agent
and not that of Employer and Employee or Master and
Servant. It is further contended since the first party was
not adhering to the terms of the agreement and failed to
depesit the collections made by him in.the Bank in the
beginning of the cash hours, several letters/notices were
issed to him for his default in making remittance in the
Bank and inspite of it he continued 1o remit the collections
only towards the closing heurs of the business as such by
a letter dated 24-11-1997 he-was called upon the remit the .
collections made by him on 31-10-1997, 1-11-1997 and
2-11-1997 and to that letter while adiaitting default on his
part in not remitting the amount collested by him by his
letter dated 24-11-1997 remitted the collection only at 1.45
prm; that on reaeiving reports that he did not deposit a sum
of Rs. 10,000 received by him from Shri G. R. Yennennavar
towards a crop loan overdraft account which amount he
was not supposed to receive as a Pigmy Agent, a letter was
issued to him on 6-03-1998 calling upon him to deposit the
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shid amount and when he did not deposit the same after a
considerable period, the Divisional Office of the bank under
whose control the branch was working issued a letter
1-04-1998 advising the first party to remit the amount
wards the loan accounts and also to adhere to the rules
pigmy collection by remifting the case at the
pmmencement of the business hours of the bank otherwise
his agency will be terminated and thereafter the first party
fyiled to make collections as such he was served with a
r¢minder dated 13-06-1998 on which he submitted a letter
diated 23-06-1998 assuring that he would remit the pigmy
cpllection in time and he would pay Rs. 300 per month
tdwards the loan account of Mr. Arjun G Yadav from out of
tlie pigmy commission and also assured of remitting the
ldan amount collected from Shri G R. Yennennavar. However,
“}hen there was no improvement on the part of the first
and when he failed to adhere to the rules of pigmy
collection his agency came to be terminated according to
the terms and conditions of the agreement. It is also
c*mtended the first party being not a workman as defined
uhder the Industrial Dispute Act, 1947, he has no locus
di to raise such a dispute that too to cover his own
f ult giving an impression that his termination being due
to union activities. Thus the management requested to
quect the reference.

. 3. After completion of the pleadings when the matter
wias posted for evidence the second party while examining
Shri Mohanty, Manager as MW 1 got exhibited Agreement

tween the bank and the first party; eight letters issued to
the first party informing him his lapses in cotlecting the
athount from the customers; Letter dated 18-01-1999 issued
by the second party cancelling his agency; letter dated
2$-03-87 issued by the manager, Savalgi branch;
a#pointment order dated 27-04-1987 engaging first party
ay an agent for collection of Pigmy/Adarsh deposits; reply
lefter of first party dated 29-05-1996; letter dated 24-11-
1997 of first party; complaint given by one Mr. Gadigappa
dated 5-03-1998 another complaint given by Shri Jadav,
Management Representative; letter dated 29-07-1998 of
figst party; two letters of first party dated 23-6-1998 as Ext.
M1 to M12 repsectively. Inter alia the first party while
examining himself as WW1 did not produce any
ddcumentary evidence.

4, With the above pleadings and evidence my learned
Pﬂedecessor after hearing the arguments addressed by the
ed advocates appearing for both the sides by award
ted 11-2-2008 had directed the second party to pay a

of Rs. One lakh in lumpsum as compensation to the

t party as full and final settlement of his claim. When
the said award was chailenged by the second party before

‘the Hon'ble High Court of Karnataka in writ petition

R TNl Klﬂlmll—mwﬂﬂlﬁmw“ !

No.17110/2008(L-TER), the Hon'ble High Court by order
dated 25-03-2009 while observing that several
correspondences between the parties, several notices
given to the first party and complaints received against
him brought on record being not considered, simply
jumping to the conclusion that there is no compliance of
Section 25F of Industrial Disputes Act having proceed to
pass the impugned award same is not justifiable, set aside
the award and remitted back the matter to dispose off in
accordance with law,

5. Onremand by the Hon’ble High Court the reference
was registered in its original number and the learned
advocates appearing for both side addressed their
arguments on the pleadings and evidence already brought
on record.

6. The leamed advocate appearing for the first party
without referring to the correspondences, notice and
complaints received against the first party and as to how
the impugned termination letter is illegal simply urged that
as per the Supreme Court decision Pigmy Agent being
‘workman' the first party who was admittedly appointed as
pigmy agent is entitled to Gratuity, PF and unpaid wages
for certain period urged that first party having served about
12 years 15 days salary per year may be calculated as
Gratuity and has to be paid to him.

7. Interalia the learned advocate appearing for the
second party while drawing my attention to clause 14 of
the memorandum of agreement between the first party and
the second party dated 30-04-1987 urged that the agency
of the first party being liable to be terminated by the bank
without notice if the work or conduct found adverse to the
interest of the bank since he failed to abide by the rules
and conditions and also to remit the amount collected by
him properly after serving notice and his admission of
collecting the amount and failure to deposit the same his
agency being terminated same is just and proper as such
he is not entitle for any relief.

8. In All India Pigmy Agents Association's case the
Central Govt. Tribunal Hyderabad held the commission
payable to the pigmy agents has 1o be treated as wages
and in the case of illegal retrenchment they are entitled for
gratuity of 15 days, salary for each year of service.

9. In the instant case though lot of evidence has been
placed on record by the second party regarding
irregularities on the part of the first party in discharging his
duties the learned advocate appearing for the first party
who did not challenge such correspondence either in the
cross examination of MW or in the rebuttal evidence led
through the first party, he failed to demonstrate the
termination is illegal. As urged on behalf of the second
party as per clause 14 of the memorandum of agreement
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between the first party and the second party dated
30-04-1987 produced at Ex.M1 his agency was liabletobe
terminated by the bank if his work or conduct is adverse to
the interest of the bank and in the instant case several
notices being issued for not obeying the conditioys of the
agreement, failure to remit the amount in time and also
collecting a sum of Rs. 10,000 from Shri G.R. Yennennavar
and failing to deposit the same, the second party taking
into account al} these facts having terminated his agency,
his actions being adverse to the interest of the bank I find
no reason to say that the said action of the bank terminating
his agency as illegal or unjustified. The first party has not
denied having given a letter to the bank dated 23-06-1998
under his signature marked at ExM11 wherein he has
unequivocally admitted having collected amount from
Shri Atjun G. Yadav & Shri Gadigeppa and undertaken to
remit those amounts in monthly instalment of Rs. 300
from his commission amount. When the first party who
was appointed to collect the pigmy deposit when he makes
the customers of the bank to believe that he is the recovery
official of the bank and even collected the loan amount of
the customers and failed to remit such amount it is nothing
but an act adverse to the interest of the bank which is 2
very serious misconduct on the part of the first party in
dealing with the transactions of the banking institution.
Under such circumstances the second party did not commit
any error in invoking cluase 14 of the agreement and
terminating his agency. Under the circumstances 1 find no
reason to say the action of the second party in terminating
the agency of first party was not being legal and justified.
When the action of the second party is legal and justified
the second portion of the reference i.e. if not what relief is
the disputant workman entitled to does not survive at all.
Since the pigmy agency of the first party has been
terminated due to his failure to abide by the terms and
conditions of the agency and acting against the interest of
the bank by collecting the loan amount from the bank
customers and failing to deposit the same his termination
does not amounts to retrenchment making the bank liable
to pay him gratuity as urged by his learned counsel. Under

the circumstances 1 arrived at the conclusion the action of

the management in terminating the services of the first
party being legal and justified he is not entitled for any
relief. In the result | pass the following award :

AWARD

The reference is rejected holding that the action of the
management of Syndicate Bank in terminating the services of
Shri Jakappa S/o Shri M. Pujari, Pigmy Agent we.f.
IS—OI-1999islegalar|djustiﬁedmdheismtmtitleﬁrmyteﬁe£

S. N. NAVALGUND, Presiding Officer
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New Delhi, the 30th August, 2012

S.0. 3006, —In pursuance of Section 17 of the Industrial
Disputes Act, 1947 (14 of 1947), the Central Government
hereby publishes the Award (Ref. No. CGIT-1/74 of 2004)
of the Central Government Indusutrial Tribunal/Labour
Court-1, Mumbai now as shown in the Annexure in the
Industrial Dispute between the employers in relation to the
management of Board of Trustees of the Port of Mumbai
andﬂieirworhmwhichwnsreoeivedbydleCenu'al
Government on 17-08-2012. ‘

[No. L-31025/7/2004-IR(B-ID)]
SHEESH RAM, Section Officer

PRESENT : JUSTICE GS. SARRAF, Presiding Officer
Reference No. CGIT-1/74 of 2004
Parties: Employers in relation to the management of Board
of Trustees of the port of Mumbai.
AND
Their workmen.

Appearances:
For the Management Shri M.B. Anchan, Adv.
For the Union Mis. Pooja Kulkami, Adv.
State : Maharashtra

Mumbai, dated the 17th day of July, 2012
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AWARD

1. This is a reference made by the Central Government
in exercise of its powers under clause (d) of sub-section (1)
and sub-section (2A) of Section 10 of the Industrial
Disputes Act, 1947 (hereinafter referred to as the Act.) The
terths of reference given in the schedule are as follows:

“Whether in view of the provisions of Agreement

dated 13th December, 1991 and the settlement dated

25th January, 1994, made and entered into interalia
* between Government of India, Transport and Dock

Worker's Union Bombay Dock Labour Board i.e.
¢ BBLB and MPPT i.e. Board of Trustees of Port of

Mumbai, the concemed workers (of MBPT) viz.,

Shri Kalidas Itabari, Shri Anthony Kalia, Shri Vsant
. V. Gaikwad and Shri R.V. Walwalkar are entitled for
~ the protection of their working hours i.e. 6 % hours
. per day as applicable during their erstwhile
* employment with BDLB and for necessary overtime
~ wages for the work done by the said workers during
* their employment with MBPT beyond the said
" working hours.”

2. According to the statement of claim filed by the
Transport and Dock Worker's Union (hereinafter referred
to a4 the Union) the workmen are in the employment of the
MBPT and previously they were in the employment of

Dock Eabour Board (BDLB). The BDLB is absorbed

in the MBPT w.e.f- 1-3-1994 and all the workmen and the
loyees who were in the service of BDLB are now in the

ce of the MBPT. As per clause (xvi) of the Settlement
did.;25-1-1994 between the MBPT and the Union the
empjoyees of the BDLB were given option at the time of
absgrption to retain their working hours per day. The
working hours of the workmen while in the employment of
the BDLB were 6 ! hours per day. The workmen exercised
optién and informed the MBPT in writing that they were
not willing to change their working hours i.e. 6 ¥4 hours per
day ¢xcluding lunch period of !; hour. The workmen during
their employment with the BDLB were also entitied to
holiéays on every second and fourth Saturday of each
month in addition to 20 bank holidays and two optional
holidays every year. The workmen were paid overtime at
1Y% time of wages for duty performed beyond 6 % hours
per day and for duty performed on 2nd and 4th Saturday of
any month and/or any other holidays. In view of the
afordsaid option granted by the MBPT it was incumbent
and mandatory upon the MBPT to protect the aforesaid
ipe conditions of the workmen as were prevalent during
their pmployment with BDLB. As a matter of fact, the MBPT
paid iovertime to the workmen for the period beyond 6
hours per day and further 8 hours at minimum wages rate
i.e. double the normal wages in accordance with the
afordsaid Settlement till 30-6-1994 and thus it is evident
that ﬁhe service conditions as prevalent during their
emplpyment with BDLB became service conditions during

the employment of the MBPT also rendering any change
in the service conditions without following due process of
law malafide and illegal. However, from 1-7-1994 the MBPT
arbitrarily and unilaterally without following due process
of law and in gross violation of principles of natural justice
discontinued paying overtime for the duty performed
beyond 6 ! hours. Similarly the workmen were also declared
to be not entitled to holidays on 2nd and 4th Saturday of
every month and the MBPT refused to pay overtime to the
workmen even if they were required to perform duties on
the above days. The MBPT further reduced the aforesaid
20 holidays to 13 hoiidays and refused to pay overtime
wages to the workman inspite of forcing them to work on
these additional days. If any workmen refused to perform
duties for 8 hours instead of 6 ' hours without payment of
overtime the MBPT deducted wages of the workmen on
prorata basis. According to the statement of claim the
workmen preferred applications nos. 8 to 11 of 1995 under
Section 33-C(2) of the Act before the CGIT-2, Mumbai. The
Court by judgement and order dtd. 23-8-1996 held that the
workmen were entitled to overtime as claimed by them. By
another judgement and order dtd. 1-10-1996 the
management was directed to make payment. Aggrieved by
the said judgements, the management preferred writ petition
no. 2306 of 1996 and by judgement dtd. 28-11-1996
honourable Bombay High Court remanded the matter back
to the CGIT-2, Mumbai. By judgement dtd. 28-11-1197 the
CGIT-2, Mumbai held that the applications were not
maintainable under Section 33-C(2) of the Act. Aggrieved
by the said judgement the Union preferred writ petition no.
546 of 1998 before the Bombay High Court. By judgement
and order dt. 13-4-1998 leamned single Judge dismissed the
writ petition. The Union preferred Appeal no. 660 of 1998
before the Division Bench of the Bombay High Court which
was disposed of on 28-6-2004 in terms of the minutes
tendered by learned counsels for the rival parties and the
Government of India was directed to make reference under
Section 10(2) of the Act. Accordingly the dispute has come
to be referred to this Tribunal. According to the Statement
of claim the workmen are entitled to the protection of their
previous service conditions as were prevalent when they
were in the service of the BDLB and they are further entitled
to overtime wages for the additional duties performed by
them each day and for duty performed on 2nd and 4th
Saturday of each month as also for duty performed on
other holidays.

3. According to the written statement filed by the MBPT
the workmen of the BDLB were absorbed by the MBPT
w.e.f. 1-3-1994 in conformity with the Agreement dtd.
13-12-1991 and Memorandum of Settlement dtd. 25-1-1994
and the workmen accepted the service conditions of the
MBPT. The MBPT has denied that clause (xvi) or any other
provisions of the Settlement gives any option to the
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workmen to work for 6 4 hours per day and to avail holidays
on 2md and 4th Saturday of every month and two optional
holidays every year. Under the Settlement the workmen are
not entitled to seek working hours different from that
prevalent working hours in the MBPT. It has beenstated in
the written Statement that the concerned department
erroneously calculated the working hours of the workmen
on the basis of 6 % hours per day till 1-7-1994 without
considering clause (xvi) of the Settlement and after
considering the above clause the error has been corrected.
The MBPT has prayed that the reference be rejected.

4. The Union has mainly relied on Agreement did.
13-12-1991 and Settlement dtd. 25-1-1994 and it has not led
any oral evidence. The MBPT has filed affidavit of Prashant
P. Shah who has been cross-examined by learned counsel
for the workmen.

5. Heard rival submissions.

6. It is nobody’s case that the Settlement dtd. 25-1-1994
has been terminated. Admittedly the parties are bound by
the Settlement. Clause (xvi) of the Settlement runs as
under:—

Such of the staff of the BDLB including its
administrative bodies who are working on 6 ¥z hours
shift presently, will be given an option for absorption
in similar sections in BPT provided on such absorption
their conditions of work including the working hours
will be those prevalent in BPT for its existing
employees. Such of the staff who do not exercise the
option to be so absorbed as above will be offered re-
deployment anywhere in BPT without restrictions and
without change in the working hours keeping in minds
similarity of work provided that the discretion of
redeployment shall be entirely that of BPT.

It is not the case of the MBPT that the workmen gave
options for absorption agreeing with the conditions that
their work including the working hours would be that
prevalent in the MBPT for the existing employees. On the
other hand, the witness of the MBPT Prashant P. Shah, in
his cross-examination, has stated

“This is correct that Ex. W-4 is an option form. Ex. W-
4 was received from the workmen and it was filed by
MBPT in CGIT No. 2, Mumbsai in the Application No.
8 and 9 of 1995. Ex. W-4 relates to one Mr. Gaikwad
who is a party in this case also. Option forms of 3
other persons were misplaced. These 3 persons are
party (parties) here and they are (were) parties in the
case before CGIT-2, Mumbai also.”

Option form of the workman Gaikwad is enclosed with
Ex-W-4 and the workman has given his option as under:

“My present working hours are 6 % hours per day/
shift. 1 am not willing to accept the change in my
working hours. I may, therefore, be allowed to follow
6 ' hours per day/shift system. 1 am prepared to
work in any office/department of the BPT for such
6 4 hours/shift system.”

7. It is thus clear that the workmen has not given any
option accepting the conditions of work including the
working hours as prevalent in the MBPT for the existing
employees but, on the other hand, as is clear from the
option given by the workman Gaikwad, they have opted to
foliow 6% working hours per day system.

8. In view of the above discussion I have come to the
conclusion that on the basis of clause (xvi) of the Settlement
the workmen are entitled for the protection of their working
hours i.e. 6" working hours per day as applicable during
their erstwhile employment with the BDLB and for necessary
overtime wages for the work done by the workmen during
their employment with the MBPT beyond the said working
hours.

9. The reference is answered in favour of the workimen
as above.

Award is passed accordingly.
JUSTICE G S. SARRAF, Presiding Officer
¢ freeht, 30 sPRA, 2012
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New Delhi, the 30th August, 2012

$.0. 3007.—In pursuance of Section 17 of the Industrial
Disputes Act, 1947, the Central Government hereby
publishes the Award (Ref. No. CGITA/100/2005) of the
Central Government Industrial Tribunal/Labour Court,
Ahmedabad now as shown in the Annexure in the
Industrial Dispute between the. employers in relation to the
management of Bank of Baroda and their workman, which
was received by the Central Government on 21-08-2012.

[No. L-12012/93/2005-IR(B-I)]
SHEESH RAM, Section Officer



RN

7330

THE GAZETTE OF INDIA : SEPTEMBER 29, 2012/ASVINA 7, 1934

[Part I —Sgc. 3(ii}]

ANNEXURE
| BEFORETHECENTRALGOVERNMENT
 INDUSTRIALTRIBUNALCUM LABOUR COURT,
AHMEDABAD
Present :
Binay Kumar Sinha,
Pfesiding Officer,
GGIT-cum-Labour Court,
Ahmedabad, Dated 19-06-2012
Reference: CGITA of 100/2005

The Assistant General Manager,

f

Hgnk of Baroda,

Riegional Officer, Suraj Plaza-I1I,
Shyajiganj-Maganwadi,

Baroda-390005. L. First Party
And their workman
Shri B.P. Rohit, 90, Anandnagar,
Nr. Water Tank, Karelibaug,
Baroda, e Second Party
For the first party: Shri K.V. Gandhia, Advocate
Fbr the second party: None

: AWARD

' As per order No. L-12012/93/2005-1R (B-11) dated
New Delhi 19-10-2005 the Appropriate Government/
Government of India, Ministry of Labour under clause (d)
of sub-section 1 and sub-section 2(A) of Section 10 of the
[Adustrial Dispute Act, 1947 referred the dispute for
aﬁjudication to this tribunal by formulating the terms of
reference as follows:—

SCHEDULE

! “Whether the action of the management of Bank of
Baroda through Assistant General Manager, Bank of
aroda, Vadodara in terminating the services of Shri B.P.
hit, Ex-flerk by way of 'Dismisal from service without
nbtice with immediate effect’ vide order dated 26-02-2004,
is legal, proper and just? If not, to what relief the concerned
workman is entitled to?”

. (2) On receiving the reference order, it was registered
3i’ld the notices were sent to the parties-both the
rﬂanagement of Bank of Baroda and the workman. The
s{?cond party workman did not appear in spite of notice to
file statement of claim. However the first party appeared
through lawyer, filed Vakalatnama to make contest in this
réference case. However the dates were adjourned giving
chances to the Second party for appearance and filling of
statement of claim. Subsequently the case record was
triansferred to the state Industrial Court in the month of
November, 2007 since the post of the Presiding Officer,
QJGIT-cum-Labour Court was vacant. On receiving of the
récords in the State Industrial Court again notice were

[RTRIzEY JET "

191|1ﬂ:\.\

issued. But in spite of that the second party workman failed
to appear and file the statement of claim. On behalf of the
first party a pursis was filed at Ext. 7 praying for closing the
right of the second party workman to file statment of claim
and for passing necessary order. However several
reminders were issued to the second party workman for
appearance and filing statement of claim but all in vain.
Subsequently the case record again received back in this
CGIT in the month of November, 2010. Again fresh notice
was issued to the partied and in that course two notices
dated 07-02-2011 and 11-02-2011 were issued in spite of
that the second party failed to appear. On the other hand
the first party through its lawyer was making attendance in
this case.

{3) Case was called out on the dates and lastly it was
called out on 17-04-2012 when the first party appear through
lawyer and second party failed to make appearance. It was
prayed on behalf of the first party for passing necessary
order in this reference case.

(4) 1t appears that though the second party raised
Industrial Dispute against his dismissal from service of
Bank of Baroda vide order dated 26-02-2004 before the
Congciliation Officer. However Conciliation Officer sent
failure report to the Appropriate Government resulting in
sending the reference order for adjudication. But now there
is reason to believe that the second party workman has
lost interest i this case and so in spite of several notices
he failed to appear. In the circumstances the following
orders is passed.

ORDER
This reference is dismissed for non-prosecution.

BINAY KUMAR SINHA, Presiding Officer

74 fawelt, 30 3T, 2012
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i e, e after
New Delhi, the 30th August, 2012

S.0. 3008.—In pursuance of Section 17 of the Industrial
Disputes Act, 1947 (14 of 1947), the Central Government
hereby publishes the Award (Ref. 33/2011-12) of the Cent.
Govt. Indus. Tribunal-cum-Labour Court, Nagpur as shown
in the Annexure, in the Industrial dispilte between the
management of State Bank of India and their workmen,
received by the Central Government on 30-08-2012.

[No.L-12011/57/201 1-IR(B-1)]
RAMESH SINGH, Desk Officer

T UG NN N1 HIP RS | M 1 -
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ANNEXURE

CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL,
NAGPUR

No. CGIT/NGP/33/2011-12

The General Manager,

State Bank of India,

Personne! Management Deptt.,
16th floor, Corporate Centre,
Madame Cama Road, Post Box
No. 12, Mumbai-21.

Party No. 1:

The Asstt. General Manager,
State Bank of India,
Administrative Office, S.V. Patel
Marg, Kingsway, Nagpur-1.

Vis

The Dy. General Secretary,
State Bank Karmachari Sena,
C/o. State Bank of India,
Main branch, Station Road,
Nagpur.
AWARD
(Dated: 7th August, 2012)

In exercise of the powers conferred by clause (d) of
sub-section (1) and sub-section 2(A) of Section 10 of
Industrial Disputes Act, 1947 (14 of 1947) ("the Act" in
short), the Central Government had referred the industrial
dispute between the employers, in relation to the
management of State Bank of India and their union, for
adjudication, as per letter No. L-12011/57/201 1-1R (B-1)
dated 07.12.2011, for adjudication with the following
schedule:-

vWhether the action of the management of State Bank
in introducing the new scheme of payment of Ex-
gratia Lumpsum amount in lieu of appointment on
compassionate grounds, is legal and justified?
Whether the demand of the union for appointment
of Smt. Sobha Jagdish Sahare w/o. Late Jagdish
Haridasji Sahare who died while in service on 08-05-
2009, is legal and justified? To what reliefs Smt. Sobha
Jagdish Sahare, the legal heir of the deceased
workman, is entitled?"

Party No.2:

2. On receipt of the reference, parties were noticed to
file their respective statement of claim and written statement.
[n response to the notice the management of State Bank of
India ("the party no. 1" in short) appeared on (1-05-2012
through their advocate. However, .inspite of sufficient
service of notice on the union representative as mentioned
in the letter of reference, neither the union representative

nor anybody else appeared on behalf of the party no. 2on -

05-03-2012. 1o which date the reference was posted for

3499 GIf2012—13

filing of statement of claim. In the interest of justice, the
case was adjourned 10 01-05-2012, 26-06-2012 and 07-08-
2012 for filing of statement of claim on bebialf of party no-2.
As inspite of giving sufficient opportunities, the statcment
of claim was not filed by the party no. 2, by order dated 07-
08-2012, the case was closed and was posted for orders.
3. It is well settled that when a party challenges the
legality of an order, the burden lics upon him to prove the
illegality of the order and it is to prove the illegality of the .
order and itisimpemtiveforﬂwpu'tymﬂlesmmentof
claim before the Industrial Court setting out grounds on
which the order is challenged and the party must also
produces evidence to prove his case. If the party fails to
appear or file statement of claim or produce evidence, the
dispute referred by the Government cannot be answered in
favour of the said party and the said party would not be

entitled to any relief.

As in this case, the party no. 2 has not filed any statement
of claim setting out the grounds on which the order of the
party no. | regarding introduction of new scheme of
payment of Ex-gratia Lumpsum amount in licu of
appointment on compassionate grounds is chbhbed, the
reference cannot be answered in favour of party no. 2.
Hence, it is ordered:-

- ORDER

The reference is answered in negative. The demand of
the union for appointment of Smt. Sobha Jagdish Sahare
w/o. Late Jagdish Haridasji Sahare who died while in service
on 08.05.2009, is illegal and unjustified. Smt Sobha Jagdish
Sahare, the legal heir of the deceased workman, is not
entitled to any relief.

J. P. CHAND, Presiding Officer

7§ faeell, 30 3T, 2012
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New Delhi, the 30th August, 2012
S.0. 3009.—In pursuance of Section 17 of the Industrial
Disputes Act, 1947, (14 of 1947), the Central Government

hereby publishes the Award (Ref. No. 29/2606) of the Cent.
Govt. indus. Tribunal-cum-Labour Court No. 2, Murnbai as
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shown in the Annexure, in the Industrial dispute between
the management of Standard Chartered Bank of India and
itheir workmen, received by the Central Government
.0n 30-08-2012.

[No.L-12011/24/2005-IR(B-D)
RAMESH SINGH, Desk Officer
ANNEXURE '

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL

i NO.2, MUMBAI
! Present: K. B . KATAKE, Presiding Officer
: Reference No. CGIT-2/29 of 2006

Employers in Relation to the Management of
Standard Chartered Bank

The General Manager (HR)

b

t

: Standard Chartered Bank
: 23-25, M.G Road Fort
Mumbai 400 001.

 AND

: Their Workmen

The General Secretary

~ Grindlays Bank Employees Union 90, M.G. Road
- Fort Mumbai-400 001
. APPEARANCES:

" For the Employer

. For the Workmen

Mr. Ashok Shetty,
Advocate,
Mr. L. A. Sawant,
Advocate.
Mumbai, dated the 29th June, 2012,
AWARD

The Government of India, Ministry of Labour &
Employment by its Order No.L-12011/24/2005-IR (B-1), dated
29-05-2006 & Corrigendum dated 21/12/2006 & 11-09-2010
in exercise of the powers conferred by clause (d) of sub-
section (1) and sub-section 2 (A) of Section 10 of the
Industrial Disputes Act, 1947 have referred the following

" industrial dispute to this Tribunal for adjudication:

iR e

“Whether the action of the management of Standard
Chartered Bank, Mumbai by not increasing the
pension to Shri B.J. Fernandes and 15 others
retrospectively with effect from their date of
retirement and not increasing the ceiling in pension
and increase in the pension of pensioners is justified?
If not, what relief the workmen or Grindlays Bank
Employees Union is entitled to?"

2. Afier receipt of the reference from the Ministry of
Labour & Employment, both the parties were served with
the notices. They appeared through their representatives.

Lo e el & B e To Bl

IR b e e —— e

Second party Union has filed its statement of claim at Ex-8.
According to the second party first party Bank is a foreign
Bank having its registered office in UK. Currently there are
about 380 permanent workmen, out of which 230 are in
Mumbai. The 16 workers who have retired during the period
01-06-1999 to 01-03-2008 are being paid less pension
compared with the other workmen who retired from the
service of Bank on the sole ground that these 16 workers
were not party to the private agreement dated 10-04-1999
signed by the Bank with another Trade Union. The employer
Bank has not increased the pension and ceiling limit thereof
in respect of these 16 workmen. Bank has also denied them
the benefit of ad-hoc payment paid uniformly to the
pensioners during the period 01-12-1997 to 31-03-1999. The
ceiling on monthly pension for clerical workmen and for
sub-staff was not increased as per the award of arbitrator
Shri H G. Bhave. The first and second ad-hoc increase in
pension was also not given to the clerks and sub-staff
when they have given the increase in pension and ad-hoc
payment to all other retired pensioners. They have
discriminated these 16 workmen. Their demands are (i) the
ceiling on pension to be raised to Rs. 12,000 for clerks and
Rs. 7,000 for sub staff w.e.f. 01-01-2001. (ii) The minimum
pension of Rs. 1,250 to be raised to Rs. 4,000 for clerks and
Rs. 3,000 for sub-staff. (iii} The retirees from 01-01-1998 to
be paid 50% increase in pension w.e.f. 01-01-2000 and
retirees prior to 01-01-1998 be paid 80% increase in pension
w.e.f. 01-01-2000. (iv) Widow/Family Pension be paid
increased pension @ 50% of the pension sanctioned on
the death of the pensioner with minimum Rs. 2,000 per
month w.e.f. 01-01-2000.

3. A.L.C. (C) Mumbai made an attempt of conciliation.
However, Bank management did not attend the procecding.
Therefore, he submitted the failure report to Govt. of India.
On his report the Labour Ministry sent the Reference to
this Tribunal. The second party prays that pension of B.J.
Fernandes, M. S. Purushothaman, P.A. Shanbhag, E.J.
Rodriques, G. F. Lewis, 5.D. Wadkar, N.D. Bhise, T.R.
Vaidyanathan be increased to Rs. 7000 p.m. and S.R.
Phatarpekar be increased to Rs. 9,000 per month w.e.f. the
date of their respective retirement. They also pray for
increase in pension to R.D.Thakore and N.K. Nalawade @
Rs. 3,500 per month from the date of their respective
retirement and also pray to increase in pension to all 16
pensioners at par with the other pensioners. They also
pray to increase the ceiling limit on pension to Rs. 12,000
for clerks and Rs. 7,000 for sub staff w.e.f. 01-04-2001 They
also pray for minimum pension for clerks be increased to
Rs. 4,000 per month and for sub staff Rs. 3,000 per month
w.e.f. 1-1-2001. They also pray for 50% increase in pension
to the retirees from 1-1-1998 and also pray for 80% increase
from 1-1-2000 to the retirees who retired prior to January,
1998. They also pray to increase family pension to Rs.2,000
per month effective from 1-1-2000 and the same amount be
fixed as minimum pension. They also pray for increase in
pension against increase cost of living at least once each
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year effective from Aprit at 50% of the rate applicable to
Pensioners of Public Sector Banks. They also pray for costs.

4. The first party bank resisted the statement of claim
vide its written statement at Ex.10. According to them the
pensioners under Reference are already retired from the
service, as such they are not workman as defined ws. 2:¢8) of
1.D. Act, 1947, Therefore, they are not entitled to raise any
industrial dispute under the Act. There is no cause of action
to raise such a dispute. The settlement between the bank
and the majority unicn is not binding on the second party
pensioner as they themselves had opted while they were in
service not to be bound by the said settlement. The second
party pensioners are not stopped from claiming any benefit
under the said settlement and for raising any industrial
dispute for seeking enhancement of the pension amount
payable to each of them. The Reference is barred by principle
of res judicata or principles analogous to res judicata as
issue was raised in earlier proceeding before Bombay High
Court and thereafter before Apex Court wherein Apex Court
has upheld the contention of the management that, benefit
of this settlement would not be applicable to those who
were not parties to the settlement between the Bank and the
majority union. There is no employer-employee relationship
betwemﬂmnasﬁesqcmdpaﬂywoﬁmenarealreadyreﬁred
from service. The union has no locus standi to represent
these pensioners as they are not members of the union, The
union has neither produced copy of constitution nor
produced documents to show that any resolution of
managing committee of union was passed authorizing the
union or its General Secretary to raise the above referred
demand. The Reference is vague and do not constitute an
industrial dispute as names of individual pensioners are not
mentioned. The Grindlays Bank is merged with Standard
Chartered Bank, therefore, union has no concern with it, The

first party denied all the contents in the statement of claim’

and prays that the Reference be dismisséd with costs.

5. The second party vide its Rejoinder at Ex.11 denied
the averments categoricatly in the W.S. and reiterated the
contents in their statement of claim Following are the issues
for my determination. [ record my findings thereon for
reasons to follow :

S. Issues Findings
1. Whether employees involved in the Yes.
reference who are retired, still comes in
the definition
of workmen as defined under Section 2 (s)
of LD. Act?
2. Whether union can represent such retired Yes,
employees and can raise dispute ?
3. Whether employees involved in the Yes.
reference can get relief as sought 7
4. What order? As per
final

order.

REASONS
Issue No. 1

6. Inthisrespect it is the case of the first party that,
the second party i.e. all the 16 persons are retired
pensioners. Therefore they are not workmen as defined
under Section 2 (s) of .D.Act. It is further contended that,
as they are retired workmen, the union cannot represent
them as they ceased to be the members of the union. Inthis
respect the Ld. adv. for the second party submitted ti:
pension is the service condition. Therefore, though these
workmen are retired workmen, they can very well raise the
industrial dispute. He further submitted that the union is
well entitled to represent them in the dispute. In suppost 01
his argument, the Ld. adv. for the second party resorted to
the Bombay High Court ruling in IC1 India Ltd. V/s. Presiding
Officer & Ors. reported in 1993 11 LLJ 568 wherein in para 24
of the judgment, the Hon'ble Court on the point observed
that;

“A person in respect of whom contract of
employment has ceased to existis a workman with in
the meaning of Section 2 (s) of the 1.D. Act.”

In the same judgment in para 2 1 the Hon'ble Court further
observed that;

“Pension can be the subject matter of an industrial
dispute.”

7. In the light of th2 ratio laid down by Hon'ble High
Court it is clear that, evan the retired workmen are covered
by the definition of 'workman’ as defined under Section 2
(s) of the 1.D. Act. Accordingly, | decide this issue no. | in
the affirmative.

Issue no, 2:—

8. In respect of the issue no.2, when the workmen under
reference comes in the definition of 'workman’ as defined
under Section 2(s) of ‘t,he 1.D. Act, they can very well be
represented by the union though they are retired. On this
point the Ld. adv. for the second party resorted to Kerala

.High Court ruling in Bharat Sanchar Nigam Ltd, V/s.

Industrial Tribunal & Ors. 2008 111 CLR 141 wherein the
Hon'ble Court on the point observed that;

“ ... There is nothing in the industriai Disputes
Act which requires that a dispute to be an industrial
dispute should be raised by a recognized union or a
majority union. It would suffice if there is a
controversy between employer on the one side and
the workmen an the other.”

In para 4 of the judgment the Hen'ble Court further
observed that;

“]t is not even necessary that a registered body
should raise the dispute. Once it is shown that a
body of workmen either acting through their union
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or otherwise had sponsored the dispute, it becomes
an industrial dispute.”

9. The Ld. adv. also referred to Calcutta High Court
; ruling in Eastern Coalfield Ltd. V/s. Niranjan Chaterjee and
L Others 2008 111 LLJ 439 (Cal) wherein the Hon'ble Court on
 the point observed that;

“...Though a retired employee could not raise an
industrial dispute, it would be open for the trade
union to raise the dispute under reference and the
workmen could espouse the cause of the person who
at one point of time had been workman and only
ceased to be so on retirement.”

. 10. On this point Ld. adv. for the second party also
 resorted to the Apex Court ruling in Newspapers Ltd.
© Allahabad V/s. State Industrial Tribunal, UP and Others
' reported in 1960 1l LLJ 37 wherein the Hon'ble Court on the
* point of raising the industrial dispute observed that;

“It is not necessary that a registered body should
sponsor a workman's case to make it an industrial
dispute. Once it is shown that a body of workmen
either acting though their union or otherwise had
sponsored a workman's case, it becomes an industrial
dispute.”

11. In the light of the above observations it is clear that,
 though the workmen herein are retired persons, the union
; of which they were earlier members when they were in
| service, can very well raise the industrial dispute.
| Accordingly. I decide this issue no. 2 in the affirmative.

: Issue no, 3:—

|12, Inthisrespect the Ld. adv. for the first party at the
| outset submitted that the reference herein is defective and
| not maintainable. According to him, the Government has

sent this reference as to whether the action of the

management of Standard Chartered Bank in not increasing
ithe pension of Mr. V. J. Fernandes and 15 others
 retrospectively w.e.f. the date of their retirement and not
| increasing the ceiling in pension is justified? If not what
- relief the union is entitled to? According to the first party,
1such a reference is out of jurisdiction of the Tribunal.
{ According to them, though action of the Bank is held not
justified, the Tribunal cannot give direction to increase the
pension or to increase the ceiling on the pension limit.
According to them, by giving any such direction by the
Tribunal would be beyond the scope of the reference and
it would be beyond the jurisdiction of the Tribunal. In
support of his argument Ld. adv. resorted to Apex court
ruling in ANZ Grindlays Bank Ltd. V/s. Union and India &
Ors. AIR 2006 SC 296. In that case the reference in short
was “Whether action of Bank withholding the benefit of
the settlement to the workmen who are not members of the
association until the individual gives acceptance of the
seitlement in the given format is legal and justified? If not,
o what relief is the workmen entitled to?" In that case the

O TE T i I i i CATmbH i e |

Bank had challenged the order of reference passed by
Labour Ministry in writ petition before High Court,
contending that there is no industrial dispute and the
reference deserves to be guashed. In that case Hon'ble
Court in para |15%f the judgment observed that:

*...It is manifestly clear that there is no industrial
dispute in existence nor there is any apprehended
dispute between the appellant Bank and the
Federation (second respondent) and as such there
is absolutely no occasion for making any reference
for adjudication by the Industrial Tribunal. The
reference being wholly futile, the same deserves 1o
be quashed.”

In the same judgment Hon'ble Court in respect of
obtaining signature on the proforma receipts of the
employees who were not members of the union who had
signed the settlement observed that;

“To protect its interest, the Bank was perfectly
Jjustified in asking for a receipt from those employees
who were not members of the Association (Third
respondent) but wanted to avail the benefit of the
settiement. Therefore we do not find any thing wrong
in the Bank asking for a receipt from the aforesaid
category of employees.”

13. In this respect the Ld. adv. for the second party
submitted that, in the case at hand the reference is not in
respect of justification of action of Bank in obtaining
signature on format receipts as in the aforesaid case. On
the other hand he pointed out that, the workmen herein are
claiming the increase in pension and increase in ceiling
therein at par with the employces of the union who has
signed the Settlement. The Bank has refused their request
and it is an industrial dispute. Whatever the language used
by the Ministry while sending the reference, the ultimate
aim and purpose of the reference needs to be taken into
account. According to him, the reference has to be
adjudicated to meet the ends of justice and the Tribunal
need not observe mere technicalities in the words used by
the Ministry. In the circumstances | hold that what words
are used whilg sending the reference are immaterial. The
main question for adjudication is whether the retired
employees under reference are entitled to the pension
benefit as like the other employees who were the members
of majority union. The facts in the above referred case are
quite different wherein justification ofthe action of Bank in
obtaining receipt in a particular format was sought to be
decided which was in fact not an industrial dispute.
However in the case at hand the point of increase in pension
of retired workmen under reference is in dispute which is
an industrial dispute. Therefore the ratio laid down in the
above referred case is not attracted to the set of facts of
the case at hand. Furthermore, instead of going into the
technicalities, to meet the ends of justice the reference has
to be interpreted to its proper perspective. Therefore I hold
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that, some defect in making reference need not be given
undue importance when the dispute is clear. It would be
waste of time and energy to seek for another corrigendum
from the Ministry. In short, point involved herein is whether
the retired employees under reference are entitled to the
pension at par with the other employees who were members
of majority union. It does not amount to exceed the
jurisdiction by this Tribunal. Tribunal is very well
empowered to decide such an issue in this reference and

can interpret the same to its proper perspective.

14. In this respect the Ld. adv. for the second party
rightly further submitted that, the first party has not
challenged the order of reference passed by the Ministry
by filing writ as in the above referred case. On the other
hand the first party has submitted itself to the jurisdiction
of this Tribunal. Now they are estopped from challenging
the order of reference before this Tribunal. In this back
drop | hold that the objection raised by the first party in
this respect is devoid of merit.

15. The first party has also submitted that, the issue
involved in this reference was already decided by Hon'ble
Apex Court in ANZ Grindlays Bank Ltd. (referred supra). In
that case the Hon'ble Court held that Bank was justified in
insisting for signing the receipt in the prescribed format to
avail the benefits of the said MoS. Therefore it is submitted
that the principle of res-judicata would come in the way
while determining the issue in this reference.

16. Inrespect of the principle of res judicata, the Ld.
adv. for the second party rightly submitted that in the said
judgment of Grindlays Bank of 2006 the issue was whether
the action of Bank was justified in insisting the employees
to sign a receipt in a prescribed format if they wanted to
receive the benefit of the said settlement. The Apex Court
in that case held that, Bank was justified in insisting for the
receipt in the prescribed format to avail of the benefits of
the said MoS. In the case at hand no such issug is before
this Tribunal in respect of signing receipts in particular
format. On the other hand the Tribunal also can direct these
retired persons to sign the receipts as per the format
prescribed by the Bank as the said action of the Bank is
held justified. The point herein is whether these 16
pensioners are entitled to get the pension at enhanced rate
as like other pensioners who were members of majority
union. It is not the case of the first party that these
pensioners have refused to sign the receipt in a particular
format as in the above referred Apex Court ruling. Another
point herein is whether the ceiling on pension limit has to
be increased as like other pensioners. These issues were
not involved in the above referred Apex Court ruling.
Therefore bar of principle of res-judicata would not come
in the way while deciding this reference as issues involved
herein are totally different. On the other hand in the light of
above Apex Court ruling I would like to point out that, the
first party Bank ought to have increased the pension and
ceiling thereon at par with the other employees by obtaining

signature of these workmen in a prescribed proforma as
has been held by the Apex Court legal and justified. In
short the reference is not bad or hit by the principle of

17. The last objection raised on behalf of the first party
is that, these 16 pensioners have not signed the MoS from
time to time. Therefore they are not entitled to the benefits
given under those settlements. According to the first party
some part of the settiement was not acceptable to these
pensioners. Therefore they have not signed the MoS. Now
they cannot claim the benefit given under the said
settlement. They cannot divide the settlements in pieces
and accept some part and reject the rest. In support of his
argument the Ld. adv. resorted to Apex Court ruling in
Herbertsons Ltd. V/s, The workmen of Herbertsons Lid. &
Ors. 1977 LAB. L.C. 162 wherein para 27 of the judgment the
Hon’ble Court observed that:

“It is not possible to scan the settlement in bits and
pieces and hold some parts good and acceptable
and others bad. Unless it can be demonstrated that
objectionable portien is such that it completely
outweigh all the other advantages gained, the court
will be slow to hold & settlement as to be accepted or
rejected as a whole and we arc unable to rejectitasa
whole as unfair or unjust.” :

18. In this reggiect the Ld. adv. for the second party
submitted that are no two opinions that settlement
has to be accepted in toto. He further submitted that the
settlement was signed by the employers sponsored union.
He further submitted that though some clauses in the
settlement were not acceptable to these employees, they
cannot be discriminated on that count. In this respect the
Ld. adv. for the first party submitted that as the workmen
under reference were not parties o the settlement and the
settlement was not arrived at during the conciliation
proceeding, therefore, the settlement and terms and
conditions therein are not applicable to these workmen
and they cannot claim the benefit of pension increase and
increase of ceiling on pension as per the settlement signed
by the majority union.

19. In this respect the Ld. adv. for the first party resorted
to some rutings. However fact is not disputed that the
private settlements are not binding on the employees who
are not the members of the union who have signed the
settlement as settlement is not durirg the process of
conciliation, Therefore it is not necessary to refer the
rulings on this point. In this respect the Ld. adv. for the
second party submitted that under the garb of settlement
the company cannot discriminate the two groups of
employees. In this respect, Ld. adv. for the first party
submitted that different standard applied in respect of
pension of two groups does not amount to discrimination.
In support of his argument, Ld. adv. resorted+o the judgment
of Hon’ble Apex Court in ITC Ltd. Workers Welfare
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ided on 29-1-2002 in Special Leave Petition (Civil) 15178
01 1999 wherein Life Pension Scheme Benefit was given to
the employees who retired on or after 24-08-1986 and it was

ied who retired there-prior. In that case Hon'ble High

urt held that fixation of cut off date for the purpose of

itlement of life pension cannot be said to be arbitrary or
ional as such fixation becomes imperative from financial
int of view and moreover the date coincided with Platinum
ilee Celebration of the company. The date was not
‘plcked up from the hat. The Hon’ble High Court upheld
the decision of the Industrial Court which was maintained
b){ Hon'ble Apex Court by observing that:

;asiaﬁon V/s. The Management of ITC Lid. & Ors.

“Strictly speaking such approach is not apt and

appropriate. The present case is one where Article

14 cannot be applied as respondent is not *State’ or

‘other Authority’. On this there is practically no
,  dispute.”

'However the principle laid down in this case is not

ted as it is in respect of two groups of pensioners,

one retired before a particular date and the other given life
sion who retired on or afier that date.

:20. In this respect Ld. adv. for the second party
submitted that two groups of employees retired
si*mltaneously and there is vast difference in the pension.
It amounts to violation of Article 14. In support of his
ar%ument, the Ld. adv. for the second party resorted to the
full bench judgment of Hon'vle Apex Court in D.S. Nakara
& [Ors. V/s. Union of India in Writ Petition no. 5939 to 5941

I{?:SO decided on 17-12-1982 wherein the Hon'bie Court
orf the point observed that :

“There is no justification for arbitrarily selecting the

criteria for eligibility for the benefit of the new scheme

dividing the pensioners all of whom would be retired

but falling on one or the other side of specified date.

If pensioners form a class, their competition cannot

i be by different formula affording unequal treatment
solely on the ground that some retired earlier and
some retired later. The division of pensioners into
two classes is not based on any rational principle
and if the rational principle is the one dividing
pensioners with a view for giving something more to
the pensioners otherwise equally placed, it would be
discriminatory.”

:21. In this respect the Ld. adv. for the first party

mitted that these pensioners have not signed this
seftlement. Therefore, they are not entitled to get the
perion at the increased rate or to get the ceiling lifted. In
his respect the Ld. adv. for the second party submitted
that not only in the same company, but workmen of same
c;{egory in different companies are entitled to pension at

the equal rate. In support of his argument Ld. adv. resorted
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to Apex Court ruling in Bharat Petrolewum Management Staff
Pensioners V/s. Bharat Petroleum Corporation Ltd. AIR
1988 SC 1407 wherein the Hon'ble Court observed that:

*....The petitioners would be entitled to a hike in the
pension admissible at the same rate as was being
given by Hindustan Petreleum Corporation. Judicial
notice could be taken of the fact of loss of purchasing
power of rupee to a considerable extent. Accordingly
the respondent company was directed to give the
necessary hike in the pension effective
from 1-5-1988.”

22. The Ld. adv. for the second party also referred to
another Apex Court ruling in All India Reserve Bank Retired
Officers Association & Ors. V/s. Union of India & Ors.
wherein the Hon'ble Couit on the point observed that;

“The differential treatment accorded to those who
retired prior to specified date and those who retired
subsequent thereto must be justified on the touch
stone of Article 14 for otherwise it would be offensive
to the philosophy of equallty enshrined in the
Constitution,”

23. In this respect the Ld. adv. for the first party
submitted that as these pensioners have not signed the
settlement, they are not entitled to the pension at the
enhanced rate and ceiling on the pension also cannot be
lifted. In this respect 1 would like to refer the judgment of
ANZ Grindlays Bank Ltd. referred supra wherein Hon'ble
Court altowed the Bank management to get proforma
receipts signed from the workmen who were not parties to
the settlement. The same principle can be attracted in
respect of these pensioners, The management can get
proforma receipts executed from these pensioners and
should release the pension at the enhanced rate. In the
circumstances, | come to the conclusion that, instead of
getting proforma receipts executed the Bank has refused
to increase the pension and ceiling limit thereon. In this
backdrop I come to the conclusion that, said action of the
management refusing the demand of these pensioners is
not justifiable. Not giving equal pension to them amounts
to discrimination Consequently [ hold that the pensioners
herein are entitled to get pension equal to the other
employees of the union who had signed the settlement (By
signing the proforma receipts). Accordingly 1 allow the
reference and proceed to pass the following order:

ORDER
The reference is allowed with no order as to cost.

The action of the management not increasing the
pension of Shri B.J. Femandes & 15 ors is declared not
justified. The workmen under reference are entitled to
pension equal to the other employees of the majority union
who have signed the settlement from the date of their
respective retirement. The management is also directed to



o A 3(ii)]

T W1 T ; Pt 29, 2012/30FF 7, 1934 7337

increase the ceiling limit of these pensioners at par with the
other pensioners. The management may obtain proforma
receipts from these pensioners if required for.
Date: 29/06/2012
K. B. KATAKE, Presiding Officer
1§ feeefl, 30 3T, 2012
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New Delhi, the 30th August, 2012

$.0. 3010.—In pursuance of Section 17 of the Industrial
Disputes Act, 1947 (14 of 1947), the Central Government
hereby publishes the Award (Ref. 74/2005) of the Central
Govemment Indus. Tribunal-cum-Labour Court, Jabalpur
as shown in the Annexure in the industrial dispute between
the management of the Central Railway, and their workman,
received by the Central Government on 30-08-2012.

[No.L-4 1012/75/2005-1IR(B-1)]
RAMESH SINGH, Desk Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CU M-LABOUR COURT,
JABALPUR

NO. CGIT/LC/R/74/2006
PRESIDING OFFICER: SHRIMOHD. SHAKIR HASAN

Shri Somari Prasad,S/O Shri Jageshwar Prasad,
R/o Gram Dogargaon Rly. Station
Post Dogargaon,

Distt. Khandwa (MP) ... Workman
Versus

The Divisiona! Railway Manager,

Central Ratlway, i

Bhusawal (Maharashtra). ... Management

AWARD
Passed on this 26th day of July, 2012

1. The Government of India, Ministry of Labour vide its
Notification No. L-410]2f75/2005-lR(B-l)dated 17-11-2006
has referred the following dispute for adjudi?;ation by this
tribunal:—

“Whethertheactionofﬂlemmagementofbivisimml

Railway Manager, Central Railway, Bhusawal

(Maharashtra) in terminating the services of Shri

Somari Prasad S/o Shri Jageshwar Prasad, Ex-

Gangman. MRCL. 19-1-1987 is justified? If not, what
* relief the person concerned is entitled to?”

2. The case of the workman, in short, is that the workman
Shri Somari Prasad was working as a monthly rated gangman
under the management. After completion of two ycars, he
was made monthly rated gangman and acquired the
temporary status and medical certificate was issued by the
management. He was initially engaged on casual basis on
22-2-79 as per his service card and was terminated arbitrarily
wee.f. 19-1-1987 in violation of the provision of labour law
without payment of compensation. After attaining the
temporary status, he was governed by Discipline and
Appeal Rules 1968. He was terminated against the
principles of natural justice. He made several representation
but he was not taken on duty. He raised dispute before the
Asstt. Labour Commissioner but on failure of conciliation,
the failure report was sent to the Ministry. The Ministry
rejected to refer the reference to the Tribunal on the ground
of delay. A.W.P. No. 1333972006(S) was filed by the workman
before the Hon'ble High Court. The Hon’ble High Court
was pleased to quash the of the Ministry. Thereafter the
matter was referred for adjudication. The workman has also
filed documents in support of the case. It is submitted that
the workman be reinstated with back wages.

3. The management appeared in the reference case on
2l-8-07m1dWmeenttiI122-lo-2008butinspiteofsevelal
dates given to the management, the Written Statement was
pot filed. Lastly the management became absent and the
reference was, therefore, proceeded exparte against the
management on16-9-09.

4. On the basis of the pleadings of the workman and the
reference order, the following issues are settled for
adjudication-

1. Whether the action of the management in terminating
the services of Shri Somari Prasad we.f 19-1-87 is
justified?

i Whether the dispute raised by the workman was at
belated stage and it was sufficient to reject the claim
of the workman?

lil. To what relief, if any, the workman is entitied?
g, 1ssue No. I

The workman has adduced oral and documentary
evidence in the case. The workman Shri Somari Prasad has
supported the case in his evidence. He has stated that he
worked regularly from 22-2-19 to 18-7-79, then from
24-12-79 to 18-6-80, then 24-4-81 to 19-10-83. He was
medically tested and found fiton 8-9-83. Thereafter he got
the status of permanent employee and worked from 1985
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date of termination on 19-1-87 without payment of
tion. He was also given the facilities of railway

idence is unrebutted. There is no reason to disbelieve
idence. His evidence clearly shows that he was in
continuous service from 1985 till 19-1-87 when his service
was terminated. It is also clear that no retrenchment
col ation was paid and therefore there was violation
of Saction 25-F of the Industrial Dispute Act, 1947 (in short
the Act, 1947). It also appears from his evidence that he
acqilired the permanent status and as such he was
termjnated without departmental enquiry under rules and
is al4o a violation of the principles of natural justice.

6/In support of the case, the workman has also adduced
doc tary evidence. Exhibit A/l is the typed copy of
ice casual card. This is filed to show that he was
ed as casual labour on 22-2-79, Exhibit A/2 is the
medical fitness certificate dated 8-9-93, This is filed to show
fore granting temporary status he was medically
ined and was found fit. Exhibit A/3 is the Railway pass
18-8-84. This pass appears to be issued in the name

| on the ground of delay. Exhibit A/9 is the order
18-9-06 passed by the Hon'ble High Court in Writ
ion No. 13339/2006(s) whereby the Hon'ble Court set

for adjudication to the Tribunal. The oral and
ntary evidence show that he was engaged by the

to disbelieve the evndence of the workman. Thus
it is klear that the workman was in continuous service for a
ibd of one year during twelve calendar months preceding
with reference as has been provided under Section
25H of the Act, 1947. It is also clear from the evidence that
no gotice was given nor any retrenchment compensation
paid and therefore there was violation of the provision
of $ection 25-F of the Act, 1947. It is clear that the
t was not justified in terminating the services
workman. This issue is degided in favour of the

and against the management.
1, Issue No, IT
Wow the another point for consideration is as to whether
was delay in raising dispute and the said delay is
ient to reject the claim. The evidence of the workman

that he gave applications time to time to the authority

of
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who gave assurance for taking him in employment. Lastly
he raised dispute and was the reason for delay. However
on the basis of the above discussion, it is clear that he was
terminated from the service in violation of theé provision of
Section 25-F of the Act, 1947 and the same is established
by the evidence. The Hon’ble Apex Court in a case reported
in (2007) 14 S.C.C. 291 held that the Tribunal has no
authority to invalidate the reference, particularly when it
has found that the order of termination violates Section
25-F of the 1.D. Act, 1947. Thus it is clear that even if the
explanation of delay is not proper, the reference cannot be
rejected when it is established that there was violation of
Section 25-F of the Act, 1947. This issue is decided in favour
of the workman and against the management.

8. Issue No. 1

On the basis of the discussion made above, it is clear
that the management was not justified in terminating the
service of the workman. Since there is no plea that he was
not gainfully employed, as such the management is directed
to reinstate the workman within two months from the date
of award without back wages. Accordingly the reference is
answered.

9. In the result, the award is passed with cost of
Rs. 5000 (Rupees Five Thousand only) to be paid to the
workman by the management.

MOHD. SHAKIR HASAN, Presiding Officer
=4 faeeh, 30 3T, 2012
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New Delhi, the 30th August, 2012

S.0. 3011.—In pursuance of Section 17 ofthe Industrial
Dispute Act, 1947 (14 of 1947), the Central Government
hereby publishes the Award (Ref. No. 31/2008) of the
Central Government Industrial Tribunal-cum-Labour Court,
Bhubaneswar as shown in the Annexure in the industrial
dispute between the management of the State Bank of
India and their workman, received by the Central
Government on 30-08-2012.

[No.L-12012/2072008-IR(B-1)]
RAMESH SINGH, Desk Officer

A R i L T B Ea R b o h
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ANNEXURE _
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-
CUM-LABOUR COURT, BHUBANESWAR
PRESENT:
Shri J. Srivastava,
Presiding Officer, C.G1.T.~cum-Labour
Court, Bhubaneswar. :

INDUSTRIAL DISPUTE CASE NO. 312008
Date of Passing Award—16th August, 2012

BETWEEN:

The Asst. General Manager,
State Bank of India, Bhubaneswar Main Branch,
Bhubaneswar Distt. Khurda, (Orissa),
Bhubaneswar (ORISSA).
1st Party-Management.

(AND)
Their workman Shri Panchanan Maharana,
Qr. No. VR-5/1, Kharvela Nagar, Unit-3,
Bhubaneswar (ORISSA).

2nd Party-Workman.
APPEARNANCES:
Authorized Representative

Noae.

.. Forthe 1* Party-
Management.

.. Forthe 2* Party-
Workman.

AWARD

The Government of India in the Ministry of Labour has
referred the present dispute existing between the employers
in relation to the Management of State Bank of India and
their workman unider clause (d) of Sub-section (1) and Sub-
section (2A) of Section 10 of the Industrial Disputes Act,
1947 vide Letter No. L-12012/20/2008-1R(B-1), dated
02-06-2008 to this Tribunal for adjudication o the following
effect:

“Whether the action of the management of State
Bank of India, Main Branch, Bhubaneswar, in
terminating the services of Shri Panchanan Maharana,
w.e.f, 30-9-2004 is fair, legal and justified? To what
relief is the workman concerned entitled?”

2. The 2nd Party-Workman has filed his statement of
claim alleging that he had joined his services as a
Messenger in June, 1990 after succeeding in interview. He
was assured to get permancnt appointment order after one
year or on completion of 240 days' work in a calendar year,
but despite completion of several years of continuous
uﬁsﬁc&oryservicemdputﬁnginnmﬁanMdays’

3499 GI/2012—14

work in each year he was not regularized, instead terminated
and refused employment from 30-9-2004 by the 1st Party-
Management without any written communication or
payment of compensation. The 1st Party-Management in
refusing employment to him violated all principles of natural
justice and mandatory provisions of Section 25-F of the
Industrial Disputes Act, 1947. He therefore brought the
matter into the notice of the C.GM. and C.D.O. of the State
bank of India, L.H.O., Bhubaneswar. But on hearing nothing,
he raised an industrial dispute before the Regional Labour
Commissioner (Central) vide his letter dated 21-02-2005.
Concil:ation proceedings were started, but they failed and
thereupon a failure report was submitted to the Government
and the Government made the present reference. He is thus
entitled to get full back wages and reinstatement with
continuity of service with effect from 30-9-2004.

3. The 1st Party-Management in its reply through written
statement has stated that the present dispute is misleading
and misconceived in as much as the 2nd Party-workman .
had already raised a similar dispute along with 124 other
workers through the State Bank of India Temporary 4th
Grade Employees Union before the Assistant Labour
Commissioner (Central), Bhubaneswar challenging their
alleged termination of service by the 1st Party-Management.
In the said dispute the failure report was sent by the Asst.
Labour Commissioner (Central), Bhubaneswar to the
Ministry of Labour who in turn referred the matter to this
Tribunal for adjudication and the same is pending before
this Tribunal being 1.D. Case No. 7/2007. The name of the
2nd Party-workman is appearing at S1. No. | in Annexure-A
to the said reference. Thus, raising a common dispute for
same cause of action and again raising individual dispute
for saime relief is nothing but an abuse of the process of
law and amounts to multiplicity of litigation. The Asst.
Labour Commissioner (Central) while conciliating the
individual disputes disregarded the direction of the Deputy
Chief Labour Commissioner (Central) not to take any further
action on the separate disputes raised by the same workers
for the same cause of action. The allegation of the 2nd
Party-workman that he had joined the Bank in June, 1990
and he was discontinued from service on 30-9-2004 is not
correct. It is also not correct that he was signing bogus
voucher. He was engaged intermittently on temporary/daily
wage basis due to exigencies of work. 1t is further denied
that he was performing his duties with all sincerity and
honesty and to the best of satisfaction of the Authority.
The 2nd Party-workman has neither completed several
years of continuous service in the Bank nor he has
completed 240 days of continuous service in any calendar
year preceding the date of his alleged termination. In order
to give an opportunity for permanent absorption to the ex-
temporary employees/daily wagers in the Bank in view of
the various settlements entered into between the All India
State Bank of India Staff Federation and the Management
of the State Bank of India all eligible persons including the
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2nd Party-workman were called for interview in the year
1993. As he did not succeed in the interview, he could not
be appointed in the Bank. The Union or the 2nd Party-
workman has never challenged the implementation of the
settlement which has now gained finality. It is further
submitted that some of the wait-listed candidates, who
fould not be absorbed in the Bank's service due to expiry
pfthe panel on 31st March, 1997, filed Writ Petitions before
the Hon'ble High Court of Orissa. But the Hon'ble High
Fourt of Orissa by a common order dated 15-5-1998 Passed
in 0.).C. No. 2787/1997 dismissed a batch of Writ Petitions
gnd upheld the action of the Management of the Bank.
;;lis order of the Hon'ble High Court was also upheld by
ihe Hon'ble Supreme Court of India in S.L.P. No. CC-3082/
1999. Hence the above matter has attained finality and
Eannot be re-agitated. Since the services of Sri Moharana
were discontinued much earlier to 30-9-2004 i.e. in June,
;2004 his claim has become stale by raising the dispute after
A long period. It is a settled principle of law that delay
destroys the right to remedy. Thus the present dispute is
liable to be rejected on the above grounds.

4. On the pleadings of the parties following issues were
framed:—
‘ ISSUES

. 1. Whether the present reference of the individual
workman during the pendency of the 1.D. Case No. 7/2007
before this Tribunal on the same issue is legal and justified?

2. Whether the workman has worked for more than 240

days as enumerated under section 25-F of the Industrial
Disputes Act ?
. 3. Whether the action of the Management of State Bank
pf India, Main Branch, Bhubaneswar in terminating the
services of Shri Panchanan Moharana, with effect from
B0-9-2004 without complying the provisions of the .D. Act,
11947 is legal and justified.

4. To what relief is the workman concerned entitied ?

5. The 2nd Party-workman despite giving sufficient -

ppportunity did not produce any evidence either oral or
ﬂocumentary in support of his claim and willingly kept
himself out of the proceedings at the stage of evidence by
hbsenting himself or his Union representative.

6. The 1st Party-Management has adduced the oral
evidence of Shri Abhay Kumar Das as M.W.-1 and filed
documents marked as Ext.-A to Ext.-J in refutation of the
claim of the 2nd Party-workman.

FINDINGS
ISSUENO. 1

7. A specific plea has been raised by the st Party-
Management that a group of 125 employees including the

2nd Party-werkman had already raised a similar dispute in
1.D. Case No. 7/2007 before this Tribunal for the same relief
which is pending for adjudication. The dispute as referred
to in .D. Case No. 7/2007 is given below for comparisen
with the dispute in the present case.

“Whether the action of the Management of State Bank
of India, Orissa Circle, Bhubaneswar is not considering the
case of 125 workmen whose details are in Annexure-A for
re-employment as per Section 25(H) of Industrial Disputes
Act, 1947 is legal and justified? If not, what relief the
workmen are entitled to?”

8.  The name of the 2nd party-workman appears at
S1. No. 1 in Annexure-A to the above reference. In both the
cases the matter of disengagement or so called
retrenchment is involved to be considered in one or the
other way and the relief claimed is with regard to re-
employment. But challenge has been made more specifically
against the termination of service ofthe 2nd Party-workman
in the present case while in 1.D. Case No. 7/2007 prayer has
been made with regard to consideration of the case of 125
workmen for re-employment as per Section 25-H of the
Industrial Disputes Act, 1947. In fact, in the latter case the
workmen have submitted or virtually surrendered to their
cessation of employment or alleged termination, whereas
in the present case they have challenged their termination
on facts and law. Virtually in the present case validity and
legality of the alleged termination has to be tested at the .
alter of facts and legal propositions. Therefore it cannot
be said that the issues involved in both the cases are same,
This case can proceed despite pendency of 1.D. Case No.
7/2007 and the present reference by the individual workman
pending for adjudication is maintainable being legal and
justified. This issue is therefore decided in the affirmative
and against the Ist Party-Management.

ISSUENO.2

9. The onus to prove that the 2nd Party-workman has
completed one year or 240 days of continuous service
during a period of 12 calendar months preceding the date
of his alleged termination or disengagement from service
lies on him, but the 2nd Party-workman has not adduced
any evidence either oral or documentary in support of his
contention. He has only alleged in his statement of claim
that he had joined the service in June, 190 and worked till
30-9-2004 on temporary/casual/daily wage basis, but he
has not filed any certificate or reliable document showing
the break-up of year-wise service rendered by him under
the Ist Party-Management during the above period. The
1st Party-Management, on the other hand, has alleged that
the 2nd Party-workman was engaged intermittently on
temporary/daily wage basis due to exigencies of work and
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he had never completed 240 days continuous serviceina
calendar year. M.W.-1 Shri Abhaya Kumar Das in his
statement before the court has stated that "The disputant
was working intermittently for few days in our Branch on
daily wage basis in exigencies....He had not compléted 240
days of continuous and uninterrupted service preceding
the alleged date of the termination”. He has denied the
allegation that the workman was discontinued from service
with effect from 30-9-2004, but has stated that "In fact the
workman left working in the Branch much prior to that.”
The 2nd Party workman has to disprove the evidence led

by the 1st Party-Management, but he has not come before.

the Court to give evidence. A temporary or daily wage
worket has no right to claim reinstatement and particularly
when such an employee had not worked for 240 days
continuously during a period of 12 calendar months
preceding the date of his so-calied termination. This he is
not entitled to get benefit of Section 25-F of the Industriat
Disputes Act, 1947, This issue is hereby decided against
the 2nd Party-workman for failing to prove that he had
worked for 240 days continuously during a period of 12
calendar months preceding the date of his disengagement
or alleged termination from service.

ISSUENO. 3

10. Since the 2nd Party-workman could not prove that
he had rendered 240 days continuous service under the
ist Party-Management during a period of 12 calendar
months preceding the date of his disengagement or alleged
termination, he is not entitied for re-employment even in
case of his alleged illegal and arbitrary termination.
Moreover, he was a temporary/casual/daily wage
employee. His services can be terminated at any time
without assigning any cause by the 1st Party-Management.
He has no legal right to be retained in service for the
extended period, if he was appointed for a certain period or
when no time is specified. The 2nd Party-workman has not
filed any letter of appointment or proof of having rendered
service under the 1st Party-Management for a specified
period against a regular post. The 1st Party-Management
has further alleged that in time of exigencies only the 2nd
Party-workman was employed. It means that with the end
of exigencies his job also came to an end. In view of the
matter the action of the management of State Bank of India,
Main Branch, Bhubaneswar in terminating the services of
Sri Panchanan Maharana with effect from the alleged date
of his termination is fair, legal and justified. This issue is
accordingly decided in the affirmative and against the 2nd
Party-workman.

ISSUE NO.4

11. In view of the findings recorded above under Issue
Nos. 2 and 3, the 2nd Party-workman is not entitled to any
relief whatsoever claimed.

12, Reference is answered accordingly.
JITENDRA SRIVASTAVA, Presiding Officer
=4 feelt, 30 3T, 2012
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$.0. 3012.—In pursuance of Section 17 of the Industrial
Disputes Act, 1947 (14 of 1947), the Central Government
hereby publishes the Award (Ref. No. 87/2007) of the Central
Government Industrial Tribunal, Bangalore as shown in the
Annexure, in the industrial dispute between the management
of M/s. PragamiGmmeenaBankandﬂaeirwm'kml,received
by the Central Government on 27-08-2012

(No. L-12012/46/2007-IR(B-D]
RAMESH SINGH, Desk Officer

ANNEXURE

BEFORE THE CENTRALGOVERNMENT
INDUSTRIALTRIBUNAL-CUM-LABOUR COURT,
BANGALORE

. Dated: 11th July, 2012
Present : SHR1 S.N. NAVALGUND, Presiding Officer
C.R. No. 87/2007 .
Il Party
The Chairman,

1 Party
Shri P.D. Honnurvalli B.Com,
Ex. Employee, P.G Bank M/s. F- -.hi Grameena Bank,
(No. 774), H.O. Gandhi Nagar,
Behind Kotteswara ITI College, Beilary.
12th Ward, Sirgupta (PO & Ta),
Beltary District.
Bellary
AWARD

1. The Central Govemment by exercising the powers
conferred by clause (d) of sub-section (1) and Sub-section
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2A il) of Section 10 of the Industrial Disputes Act, 1947
(14 o1 1947) has referred this dispute vide Order No. L-12012/
46’£‘.0:(IR B-1) dated 03-07-2007 for adjudication on the
following Schedule;

SCHEDULE

“Whether the action of the management of Chairman, M/

s. Pragathi Grameena Bank H.O., Gandhi Nagar, Bellary -

| in dismissing Shri P.D. Honnurvali, Ex-employee (Staff
. No. 774) from his services is legal and justified? If not, to
E what relief the concerned workman is entitled?”

2; Afer receipt of the reference pursuant to the notices issued
by this court the first party workman as well as the management/
second party entered their appearances through their respective
advogates and filed their claim statement and counter statement
respdctively. .

35 The brieffacts leading to this reference and award may be
stateql as under :

Shri P.D. Hannurvali {(hereinafier referred as first party
an) who joined as Clerk-cum-Cashier on 3-07-1984 at
i Grameena Bank (hereinafter referred as Second Party)
and was working at second party’s Valaberry branch from 7-7-
2003 was served with show cause notice by the head office of the
second party on 15-03-2005 in respect of his allegedly abusing
and agsaulting Shri Shantah Veeraiah, the branch manager and the
second party being not satisfied with his reply dated 23-03-2005
kccpipg him under suspension by order dated 15-03-2005 served
chargk sheet on him dated 31-03-2005 as under :
Charge Sheet
_ “Whereas, there are prime-facie grounds for believing that
- you have committed misconduct, the particulars of which
1 are given below, this charge-sheet has been drawn up
| against you and you are required to submit to me within 7
F days of receipt of this charge-sheet a statement in writing
?scrting forth your defence, if any, and show cause as to
iwhy disciplinary action should not be taken against you
;and why appropriate punishment should not be imposcd
fupon you.

You are working as Clerk-cum-cashier at Valabellary branch
from ()7-07-2003 (under suspension from 15-03-2005 during
offica hours). While so woarking there, on
14-03(12005 at about 12,00 noon, Smt. Kamalamma and Kum.
Chandamma the Representatives of Kittut Channamma SHG
have feportedly visited the Valabeilary branch to withdraw an
amourit of Rs. 11,500 from Sb A/c 3162 of Kittur {Channamma
SHG. :

Th¢ balance outstanding in SB A/c 3162 of said SHG was Rs.
11,587, The members of said SHG has passed a resolution to
withdraw Rs. 11,500 in their meeting held earier. At this time Sri
Chandiashekar S/o Hanumappa R/o Valabellry coolie present in the
branch reportediy informed the representatives to maintain minimum
balancg of Rs. 100 in SB A’c afler withdrawing the amount of Rs.
11,5001 At this juncture Manager Sri S, Shanthveeraiah (23) advised
the repfiesentatives to write the cheque for Rs. 11,500 only since the
said S}iG hed clearly passed a sesolution to withdraw Rs. 11,500 and
informdd to remit Rs. 50 to SB A/c to maintain minimum balance of
Rs. IOJd Atthis stage you have directly ordered the representatives
of sail SHG in loud voice and stated in vernacular

wo
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Wote
To reduce the work load and to minimise the
inconvenience to the customers Shri S. Shanthaveeraiah
(23) Manager is reportedly suggested to the presentatives
of SHG as under: 2
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On hearing the Managers suggestion you reportedly
started shouting and arguing with Sri Shanthaveeraiah,
Manager infront of the customers and abused in singular
words by using unparliamentary filthy language as under

language as under without any provocation” =

) b3,
B by Kol u&»éogéu?
2ddy ol GO

In response to the above remarks Sri S. S/hanthavemiajl
(23) Manager has reportedly stated that ) S 4, :‘\ %

ST Nudids D3RR ady

o 3nddd 9

and then he continued to write waste sheet. At this stage
you reportedly rushed towards Sri. S. Shanthaveeraiah
Managers table and assaulted him by slapping on this
face strongly in front of customers in open premises. Due
to your assault the spectacles of Sri. Shanthaveeraiah,
Manager was fallen down and broken into pieces. Further,
you have obstructed your official superior to discharge
his duties in the branch.

That apart your previous records reveals that you have
committed similar acts of misconduct for which you are
cautioned/warned for several times. The details are
enclosed in the annexure.

Thus, by your above said riotous acts and rude
behaviour at the branch premises during office hours
tarnished ther image of the Bank before customers in
particular and public in general. Further, you have crossed
the limits of decency and decorum while dealing with the
officials superior placed over you: Your above acts caused
obstruction to discharge the duties of your officiat superior
and also normal functioning of the branch. Further, you
uttered the filthy words and passed derogatory remarks
which amounts of insubordination and misconduct in terms
of Regulation No. 17 and 19 of Tungabhadra Gramin Bank
(Officers & Employees) Service Regulations, 2000 under
chapter-1V conduct, discipline and appeals and an office in

Lo [ E4RH tege 5| NG i
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accordance with the relevant law in the country as applicable
and committed acts of misconduct punishable under
Regulation No. 38 of Tungabhadra Gramin Bank (Officers
& Employees) Service Regulations. 2000 and initiated
Domestic enquiry appointing Shri R.S. Thimmanagowda,
_ as Enquiry Officer and Shri R. Ramanajaneyalu as Presenting
Officer by order dated 2-04-2005. Then the enquiry officer
securing the presence of the Presenting Officer first party
who appeared along with his Defence Representative
Shri H. Nagabhushan Rao after complying the formalities
of preliminary hearing recorded the evidence of 7 witnesses
for the management and as the first party and his defence
representative submitted that they have no evidence to
lead, after receiving the written briefs from the management
representative as well Defence Representative the enquiry
officer submitted his detailed enquiry findings dated
23-09-2005 the charge being proved. Then the Disciplinary
Authority forwarding a copy of the enquiry finding to the
first party through his letter dated 28-09-2005 given
opportunity to make his submissions and on receipt of his
submissions dated 10-10-2005 while accepting the findings
of the enquiry officer issued a second show cause notice
dated 22-02-2006 proposing the punishment of dismissal
from services of the bank and affording him an opportunity
of personal hearing by his order dated 31-03-2006 imposed
the impunged punishment of dismissal. On appeal by the
first party to the Board of Directors, the Board of Directors
giving him an opportunity of hearing upheld the decision
of the Disciplinary authority by order dated 29-09-2006.
Then the first party approached the ALC(C), Dausa
(Rajasthan) for conciliation and on failure of the conciliation
proceedings the ministry' made this reference for
adjudication,

4. Though the first party in his claim statement did not
make any allegation regarding the fairness on otherwise of
the domestic enquiry as usual the following Preliminary
Issue was raised—

“Whether the domestic enquiry conducted against

the first party by the second party being fair and

proper?”
and after receiving the evidence of the enquiry officer and
of the first party after hearing the arguments addressed by
the learned advocates by order dated 21st April 2011 the
domestic enquiry being held as fair and proper and
thereafter the learned advocates appearing for the parties
have filed their written arguments touching the merits, the
points that now remains for my consideration are—

() Whether the finding of the enquiry officer is
perverse?

@) 1fnot, whether the punishment of dismissal imposed
by the Diciplinary Authority upheld by the Appellate
Authority is disproportionate to the proved
misconduct of the first party?

(iii) What award?

5. On appreciation of the relevant pleadings to the parties
with the evidence brought on record by the management
in the Domestic Enquiry and the written arguments
submitted by the learned advocates for both the sides my
finding on point Nos. (i)&(ii) are in the 'negative’ and Point
No. (iii) as per final order for the following reasons:

Reasons:

6. In the claim statement as far as the charge levelied
against him finding of the Enquiry Officer he had stated
that he who joined the second party bank in the year 1983
worked in its 10 branches at rural areas satisfactorily and
that on 07-07-2003 he was posted to Valaballary branch
which is a branch consisting of 1+1 staff position and there
was a heavy workload and the Manager of the Branch
Shri S. Shanthaveeraiah belonging to the upper caste was
not in good terms with him as he belongs to backward
class and used to abuse him whenever he used to find fault
with him and made a false complaint of abusing and
assaulting him and on the basis of such false complaint he
was charge sheeted and though it was demonstrated before
the enquiry officer that MW was not present at the time
of alleged incident, MW4 is the relative of the Manager,
MWS35 Chandrashekar is not at all employee of the
Respondent Bank as on the alleged date of incident and
the management failed to produce the alleged broken
spectacle of the manager the enquiry officer held the charge
as proved and same is not sustainable and the management
imposing the punishment of dismissal on such report is
also unsustainable. In the written arguments submitted by
the iearned advocate apppearing. for the first party he has
just reiterated what is appearing in the claim statement and
has faited to demonstrate where/how it was brought out in
the evidence lead by the management before the enquiry
officer that MW 1 was not present at the time of alleged
incident, MW4 being relative of the Manager, MWS5 was
not at all employee of the Respondent Bank as on the date
of alleged incident. On the other hand it is seen from the
cross examination of MW1 to whom just two questions
have been put to him by the defence representative i.c.—

(1) Does she know reading and Writing?

(2) Who has written her written statenrent marked as
ME-1 and whether she knows the content of the same?
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. Though she has categorically identified the CSE/first
as the cashier of the bank and stated that there was a
Qparrel between the manager and the Cashier and the
Chshier slapped the manager with his left hand and the
spectacles of the manager fell down the same has not been
challenged or even denied by way of suggestion. MW1
who is undisputedly a lady customer of the bank has no
n*)tive to falsely implicate the first party for allegedly
qyarreling with the manager and slapping him. MW?2 is the
ibe of Ex. ME-1, the statement of MW1 he has confirmed
tl+: same and nothing has been elicited in his cross
eamination to disbelieve his evidence. MW3 who is
arfother customer of the bank though categorically
d¢posed that when she has visited the branch for
wing an amount from her account the manager asked
to remit Rs. 100 back and the CSE/first party asked to
W ]Fss amount and in that regard there was an argument
¢en the manager and the CSE/first party and then the
CS$E/first party got up and slapped the manager, nothing
hak been elicited in her cross examination to disbelieve the
€ Or even a suggestion has been made denying her
idence. MW4, Channamma another customer of the bank
also though categorically stated regarding the exchange
of words that had allegedly taken place between the first
palty and the branch manager in detait and the first party
ha{fing slapped on the cheek of the branch manager as a
It of which his spectacle fell down and broken, nothing
been elicited in her cross examination to disbelieve the
e nor a suggestion is made denying her evidence. MWS,
drashekhar a Coolie claims to be present at the time of
allpged incident though categorically stated that on
14403-2005 at about 12 PM when SHG members had come
to ﬂme bank for withdrawal of amount exchange of words
k place between the first party and the manager and the
party abused and slapped the manager on the cheek,
ing has been elicited in his cross examination no even
ied his evidence by way of suggestion or elicited that
5 t0 be the relative of the Branch Manager. MW6,
Shxi S. Shantavecraiah, the victim of the alleged incident
has|categorically deposed about the incident and he being
abused and slay.ped on the cheek by the first party in details
and nothing has been elicited in his cross examination to
desgredit the same. MW7 Shri M. Hanumanthaiah is a bank
official who was entrusted with investigation of the incident
befpre the first party was charge sheeted and he has
deppsed to the same and nothing has been elicited in his
crogs examination. Thus MW1 to MW6 have though
catagorically deposed on the date of alleged incident after
exchange of words between the first party and the branch
marjager the first party did slapped the branch manager on
his ¢heek nothing being elicited in their cross examination
to discredit their version, absolutely I find no reason to

say the finding of the enquriy officer either being baseless
or perverse. Thus | have arrived at the conclusion there is
no reason to say the finding of the enquiry officer being
perverse,

7. Now coming to the aspect of punishment of dismissal
the act of the first party who was working as a cashier
quarrelling with his superior the branch manager in the
presence of the customers and slapping him on his cheek
being a grave misconduct, such an act do not attract any
lesser punishment than the dismissal imposed by the
Disciplinary Authority confirmed by the Appellate
Authority assigning detailed reasons. In the result, ! arrived
at the conclusion that there are no reason to interfere either
in the finding of the enquiry officer or the punishment
imposed by the Disciplinary Authority confirmed by the
Appellate Authority. Accordingly while answering point
Nos {i&ii) in the ‘negative' 1 pass the following award.

AWARD

The reference is rejected holidng that the action of the
management of the Chairman, M/s. Pragathi Grameena Bank,
H.O., Gandhi Nagar, Bellary in dismissing Shri P.S.
Honnurvali, Ex. Employee from his services is legal and
Justified and he is not entitled for any relief.

(Dictated to PA transcribed by her comrected and signed
by me on 11-07-2012) ’

8. N. NAVALGUND, Presiding Officer

Annexure CR No. §7/2007
List of witnesses for the Management/Second Party
1. Shri R.S. Thimmanagoud, Senior Manager MWI
List of documents marked for the Second party/Management
1. Charge sheet issued to the first party dated 3103-2005 Ex. M

2. Proceedings of the enquiry along with docements Ex. M2
marked for the management and CSE.

3. Enquiry Report dated |7-09-2005 Ex M3

4. Letter addressed to the first party by the Disciplinary  Ex. M4
Authority dated 28-09-2005

5. Show cause notice of Disciplinary Authority dated  Ex. M5

22-02-2006 issued to first party
6. Proceedings of Disciplinary Authority dated 31-03-2006 Ex M6

7. Proceedings of the Disciplinary Authority dated Ex. M7
29-09-2006.
List of witnesses for the First Party
1. Shri P.D. Honnurvali, fisst party WWw|

List of document marked for the First Party

Nil
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New Delhi, the 30th August, 2012

$.0. 3013.—In pursuance of Section 17 of the Industrial
Dispute Act, 1947 (14 of 1947), the Central Government
hereby publishes the Award (Ref. 37/2011-12) of the Central
Government Industrial Tribunal, Nagpur as shown in the
Annexure in the industrial dispute between the management
of the State Bank of India and their workman, received by
the Central Government on 30-08-2012.

[No. L-12011/58/201 1-IR(B-D]
RAMESH SINGH, Desk Officer
ANNEXURE

CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL,
NAGPUR

No. CGIT/NGP/37/2011-12

The General Manager, State Bank of India,
Personsiel Management Deptt. 16th floor,
Corporate Centre, Madame Cama Road,
Post Box No. 12, Mumbai-21.

The Asstt. General Manager, State Bank of
India, Administrative Office, S.V. Patel Marg,
Kingsway, Nagpur-1.

Vis B

The Dy. General Secretary, State Bank
Karmachari Sena, C/o, State Bank of India,
Main branch, Station Road, Nagpur.
AWARD
(Dated: 7th August, 2012)

In exercise of the powers conferred by clause (d) of
sub-section (1) and sub-section 2(A) of Section 10 of
Industrial Disputes Act, 1947 (14 of 1947) ("the Act" in
shott), the Central Government had referred the industrial
dispute between the employers, in relation to the
management of State Bank of India and their union, for
adjudication, as per letter No. L-1201 1/58/2011-IR (B-I)
dated 15-12-2011, for adjudication'with the following
schedule:—

“Whether the action of the management of State

Party Neo.l :

Party No.2

Bank in introducing the new scheme of payment of
Ex-gratia Lumpsum amount in lieu of appointment
on compassionate grounds, is legal and justified?
Whether the demand of the union for appointment
of Smt. Pramila N. Natkar W/o. Late Narayanrao
Vithoba Natkar who died while in service on
26-05-2008, is legal and justified? To what reliefs Smt.
Pramila N. Natkar, the legal heir of the deceased
~ workman, is entitled?”

2. On receipt of the reference, parties were noticed to
file their respective statement of claim and written statement.
In response to the notice the management of State Bank of
India (“the party no. 1" in short) appeared on 01-05-2012
through their advocate. However, inspite-of sufficient
service of notice on the union representative as mentioned
it the letter of reference, neither the union representative
or anybody else appeared on behalf of the party no. 2on
05-03-2012, to which date the reference was posted for
filing of statement of claim. In thé interest of justice, the
case was adjourned to 01-05-2012, 26-06-2012 and
07-08-2012 for filing of statement of claim on behalf of party
no. 2. As inspite of giving sufficient opportunities, the
statement of claim was not filed by the party no. 2, by order
dated 07-08-2012, the case was closed and was posted for
orders. :

3. It is well seftled that when a party challenges the
legality of an order, the burden lies upon him to prove the
illegality of the order and it is imperative for the party to file
statement of claim before the Industrial Court setting out
grounds on which the order is challenged and the party
must also produces evidence to prove his case. If the party
fails to appear or file statement of claim or produce
evidence, the dispute referred by the Government cannot
be answered in favour of the said party and the said party
would not be entitled to any relief,

As in this case, the party no.2 has not filed any statement
of claim setting out the grounds on which the order of the
party no. | regarding introduction of new scheme of
payment of Ex-gratia Lumpsum amount in lieu of apointment
on compassionate grounds is challenged, the reference
cannot be answered in favour of party no. 2. Hence it is

ordered:—
ORDER

The reference is answered in negative. The demand of
the union for appointment of Smt. Pramila N. Natkar W/o.
Late Narayanrao Vithoba Natkar who died while in service
on 26-05-2008, is illega! and unjustified. Smt Pramila N.
Natkar, the legal heir of the deceased workman, is not
entitled to any relief.

J. P.CHAND, Presiding Officer
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New Delhi, the 30th August, 2012

¢ 8.0, 3014.—In pursuance of Section 17 of the Industrial
| Disputes Act, 1947 (14 of 1947), the Central Government
I hereby publishes the Award (Ref. 34/2011-12) of the Central
| Government Industrial Tribunal-cum-Labour Court, Nagpur
|as shown in the Annexure, in the industrial dispute between

the management of State Bank of India and their workmen,

which was received by the Centrai Govemment on 30-08-
.2012

; [No. L-12011/54/201 1-IR (B-1)]
F RAMESH SINGH, Desk Officer

ANNEXURE

g CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-
= CUM-LABOUR COURT, NAGPUR

IParty No.1 : The General Manager, State Bank of India,
Personnel Management Deptt., 16th
Floor, Corporate Centre, Madame Cama
Road, Post Box No. 12, Mumbai-21,

i The Asstt. General Manager, State Bank
‘ of India, Administrative Office, S.V. Patel
Marg, Kingsway, Nagpur-1.

V/is

: The Dy. General Secretary, State Bank
Kartnachari Sena, C/o State Bank of India,
Main Branch, Station Road, Nagpur.

AWARD
(Dated : Tth August, 2012)

In exercise of the powers conferred by clause (d) of
$ub-section (1) and Sub-section 2(A) of Section 10 of
ndustrial Disputes Act, 1947 (14 of 1947) (“the Act” in
hort), the Central Government had referred the industrial
‘iispute between the employers, in relation to the
fmanagement of State Bank of India and their union, for
Ejudication as per letter No. L-12011/54/2011-IR (B-I)

Pany No.2

ated 07-12-2011, for adjudication with the following
hedule:—

. a'—-u‘am (YT 21 [ ST ey

“Whether the action of the management of State
Bank in introducing the new scheme of payment of
Ex-gratia Lumpsum amount in lieu of appointment
on compassionate grounds, is legal and justified?
Whether the demand of the union for appointment
of Smt. Indira Anil Kamble W/o. Late Anil Madhukar
Kamble who died while in service on 16.02.2012, is
legal and justified? To what reliefs Smt. Indira Anil
Kamble, the legal heir of the deceased workman, is
entitled?”

2. On receipt of the reference, parties were noticed to
file their respective stat®ment of claim and written statement.
In response to the notice the management of State Bank of
India ("the party no. !" in short) appeared on 01-05-2012
through their advocate. However, inspite of sufficient
service of notice on the union representative as mentioned
in the letter of reference, neither the union representative
nor anybody else appeared on behalf of the party no. 2 on
05-03-2012, to which date the reference was posted for
filing of statement of claim, In the interest of justice, the
case was adjourned to 01-05-2012, 26-06-2012 and
07-08-2012 for filing of statement of claim on behalfof party
no. 2. As inspite of giving sufficient opportunities, the
statement of claim was not filed by the party no. 2, by order
dated 07-08-2012, the case was closed and was posted for
orders. ‘

3. It is well settled that when a party challenges the
legality of an order, the burden lies upon him to prove the
illegality of the order and it is imperative for the party to file
statement of claim before the Industrial Court setting out
grounds on which the order is challenged and the party
must also produces evidence to prove his case. If the party
fails to appear or file statement of claim or produce
evidence, the dispute referred by the Government cannot
be answered in favour of the said party and the said party
would not be entitled to any relief.

As inthis case, the party no. 2 has not filed any statement
of claim setting out the grounds on which the order of the
party no, 1 regarding introduction of new scheme of
payment of Exgratia Lumpsum amount in lieu of appointment
on compassionate grounds is challenged, the reference
cannot be answered in favour of party no. 2. Hence, it is
ordered:—

ORDER

The reference is answered in negative. The demand of
the union for appointment of Smt. Indira Anil Kamble W/o
Late Anil Madhukar Kamble who died while in service on .
16-02-2010, is iliegal and unjustified. Smt. Indira Anil Kamble,
the legal heir of the deceased workman, is not entitled to

any relief.
J. P. CHAND, Presiding Officer
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New Delhi, the 30th August, 2012

$.0.3015.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Govemment hereby publishes the Award (Ref. No. 01/
2006) of the Central Govt. Industrial Tribunal-cum-Labour
Court, Nagpur as shown in the Annexure, in the industrial
dispute between the management of Marathwada Gramin
Bank and their workmen, which was received by the Central
Government on 30-08-2012.

fNo. L-12012/138/2005-1R (B-1)]
RAMESH SINGH, Desk Officer

ANNEXURE

BEFORE SHRI J.P. CHAND, PRESIDING OFFICER,
OGIT-CUM-LABOUR COURT, NAGPUR

Case No. CGIT/NGP/01/2006 Date: 26-07-2012
Party Noe.l : TheChaimman,
Marathwada Gramin Bank, Head Office,
Shivaji Nagar, Nanded-43 1602(MS).
Versus
The General Secretary,
Marathwada Gramin Bank Employees
Federation, Shivaji Nagar,
Nanded-431602 (MS).
AWARD
{Date : 26th July, 2012)
In exercise of the powers conferred by clause {d) of

PartyNo.2 :

sub-section (1) and sub-section 2(A) of section 10 of -

Industrial Disputes Act, 1947 (14 of 1947) ("the Act” in
short), the Central Government has referred the industrial
dispute between the employers, in relation to the
management of Marathwada Gramin Bank and their
workman, Shri Hanumant Raghunath Kamble, for
adjudication, as per letter No. L-12012/138/2005-1R (B-)
dated 07-02-2006, with the following schedule:—
“Whether the management of Marathwada Gramin
Bank, Nanded through its Chairman is justified in
awarding punishment of degradation of four stage
in increment pay scale to the workman Shri Hanumant
Raghunath Kamble, Messenger-cum-Sweeper vide

3499 GI2012—-15

order dated 19-11-2001 for the act of misconduc? listed
as charge Nos. | and 3 of the charge sheet dated
05-06-20007 If not, what relief the said workman is
“entitled 107" )
2.0nreceiptofthereferenoe,d;epmtiwwerenoticed
to file their respective statement of claim and written

 statement and accordingly, the union, “Marathwada Gramin

Bank Employecs Federation™, (“the union” in short), filed
the statement of c¢laim on behalf of the workman,
Shri Hanumant Raghunath Kamble, (“the workman™ in
short) and the management of Marathwada Gramin Bank,
("Party No. 1" in short) filed its written statement.

The case of the workman as projected by the union
in the statement of claim is that the workman is working as
a Messenger-cum-Sweeper with party No.l at Nanded
branch since 20-02-1985 and his service record is clean and
unblemished and a charge sheet was submitted against
him containing three charges and a departmental enquiry
was conducted against him and though the party No.l
failed to prove the charges and the evidence adduced by
party No.1 was unreliable and quite insufficient to prove
the charges against the workman, but still then the workman
was held guilty and was awarded the punishment of
degradation by four stages in the incremental scale with
cumulative effect by order dated 19-11-2007 and the
punishment is excessive and disproportionate in
cemparison to the misconduct proved against him.

The workman has prayed for a direction to party
No.1 to modify the punishment and impose the, punishment
of “censurc” instead of the punishment imposed against
him.

3. The party No.l in their written statement have
pleaded inter-alia that the workman was charge sheeted for
the misconduct of submitting false T.A. and conveyance
bills and he had submitted T.A. bills with tempo receipts
without actually shifting household goods to Salgara Diwti,
the place of his transfer and in the departmental enquiry,
two charges, charge Nos. 1 and 3 were found to be proved
against him, on the basis of the documentary and oral
evidence and the punishment of degradation of four lower
stage in the increment with cumulative effect was awarded
and the punishment imposed is just and proper and does
not require any interference. The further case of party No.1
is that in the year 1991, the workman was issued with a
charge sheet and after conducting of departmental enquiry,

" he was found guilty of the charges and punishment of

“Reprimand” was awarded against him and he was also
put under suspension for the misconduct of unruly

behaviour in the bank and for coming to, the bank with

deadly weapon under the influence of liquor and for
threatening the Branch Manager to Kill him and charges
Nos.1 and 3 were proved beyond doubt by themanagement
by adducing both oral and documentary evidence in the
departmental enquiry and the workman is not entitled to
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‘any relief.

‘ 4. It is necessary to mention here that after filing of
‘the statement of claim, the workman remained absent and
«did not contest the case.’ So, on 19-06-2012, order was
‘passed to proceed exparte against the workman,

4 5. One witness, namely Khanderao Baburao Dixit has
ibeen examined by the party No.1 in support of their case.
‘The evidence of the said witness is on affidavit. The
jevidence of the witness remained unchallenged, as none
jappeared on behalf of the workman to cross-examine him.

6. It is well settled that if a party challenges the legality
iof an order, the burden lies upon him to prove the illegality
iof the order and if no evidence is produced, the party
iinvoking the jurisdiction of the court must fail.

‘ 7. In this case, the workman in his statement of claim
jhas not at all challenged the legality of the departmental
iinquiry. Moreover, neither he appeared nor adduced any
ievidence to show that the departmental enquiry heid
jagainst him is illegal or not in accordance with the principles
jof natural justice. Hence, it is held that the departmental
lenquiry conducted against the workman is just and proper
iand in accordance with the principles of natural justice.

In this case, the workman, though has challenged
!the legality of the order of punishment imposed against
him, he has not adduced any evidence to prove the illegality
lof the said order. So, applying the settled principles of law
Bs mentioned above to the present case, it is held that the
eference cannot be answered in favour of the workman
Lnd he is not entitled to any relief. Hence, it is ordered:—

ORDER

_ The management of Marathwada Gramin Bank,
Nanded through its Chairman is justified in awarding
unishment of degradation of four stages in increment pay
kcale to the workman Shri Hanumant Raghunath Kamble,
essenger-cum-Sweeper vide order dated 19-11-2001 for
me act of misconduct listed as charges Nos, | and 3 of the
bharge sheet dated 05-06-2000. The workman is not entitled
to any relief.

J. B. CHAND, Presiding Officer
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New Delhi, the 30th August, 2012

8.0. 3016.—In pursuance of Section |7 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 24/2004)
of the Central Government Indus. Tribunal-cum-Labour
Court, Kanpur (U.P.) as shown in the Annexure, in the
industrial dispute between the management of State Bank
of Bikaner and Jaipur, and their wogkmen, received by the
Central Government on 30-08-2012.

[No. 1-12012/282/2003-IR(B-1)]
RAMESH SINGH, Desk Officer
Annexure
BEFORE SR1 RAM PARKASH, HIJS, PRESIDING
OFFICER,

CENTRAL GOVERNMENT INDUSTRIAL-
TRIBUNAL-CUM-LABOUR COURT, KANPUR
Industrial Dispute No. 24 of 2004

Between
Sri Vijai Kumar Trivedi,
Son of Sri Chhunnu Lal Trivedi,
16/11, Bhagwat Dass Ghat,
Kanpur.
And
The Branch Manager,
State Bank of Bikaner & Jaipur,
122/124, Sarojani Nagar,
Kailash Puri, Kanpur.
AWARD

1. Central Government, MoL, New Delhi, vide
notification No. L-12012/282/2003 ; IR (B-1) dated 08-04-
2004 has referred the followmg dispute for adjudication to
this tribunal,

2. Whether the action of the Branch Manager, State
Bank of Bikaner & Jaipur in terminating the services of its
workman Sri Vijai Kumar Trivedi son of Sri Chhunnu Lal
with effect from 01-01-97 is legal? If not to what relief the
workman is entitled to?

3. Brief facts are that it is alleged by the'claimant that
the opposite bank has started a practice of appointing
temporary hands for doing work of a regular/permanent
nature to deprive such workmen from becoming regular
employees of the bank and thereby depriving them benefit
of the bank awards. Such appointments were made not
exceeding 80 days in terms of the instructions of the Head
Office to the branches. Under this practice the bank
appointed the claimant as a peon with effect from 10-07-84
initially for a period of 80 days for doing the work of a
permanent nature, Thus he worked intermittently for a

period of 8Q.days in several spells right from 10-7-84 to
31-12-96 during which period his services were terminated
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after 30 days and reappointed every time. Thus in every
year he has completed 240 days of service. The opposite
party abruptly terminated his services with effect from 1-1-
97 withdut complying with the mandatory requirement of
section 25F of the Industrial Disputes Act, 1947. ..

4.|1 is also stated that he was not the junior most
when his services were terminated instead juniors were
retained|in service. Thus the opposite party has committed
breach df section 25G of the Act.

5|1t is also stated that the opposite party appointed
fresh hands after terminating his services for the post peon
without giving him any intimation as required under secticn
25H of the Act, athereby the opposite party has committed
the breaching provisions of sections 25F, G and H of the
Act and rules made there under and also breached the
provisions of Bipartite Settlement.

64' Thus he has prayed that he should be reinstated
in services with continuity and full back wages.

7! The opposite party has filed the written statement
contradicting the aversions made by the claimant.

8. It is stated that from the record of the bank, salary
registef etc., it is found that the claimant was never
appointed in the services of the bank nor any such record
of his appointment or his attendance is available in the
bank. It is denied that he was appointed on 10-7-84 by
following a wrong policy. The record filed by the claimant
appeats to be suspicious and appears to have been
. Signatures of Sri R. N. Sharma and B. K. Verma
n forged by the claimant. There is no post of
water boy in the bank. it is also denied that his services
were terminated on 1-1-97. Date of termination is
ictory as mentioned in the letter filed by the
t. From the letter filed by the claimant, though it
10 be fictitious still the case is covered under Section
2(ooXpb) of the Act. As per letter of the claimant filed by
him he was appointed for fixed period of 80 days. There
was na further renewal of the contract and the said contract
stood inated under stipulation contained therein in
that behalf. There was no relationship of employer and
employee between the opposite party and the claimant.

9. The bank has not violated the provisions of
Sections 25F,G and H of the Act. It is wrong to say that
fresh hands were appointed; therefore, the opposite party
has specifically contradicted the aversions of the claimant
and prayed for rejection of the claim.

110. The claimant has filed documentary evidence.
These papers are No.7/2-7/11.

: 11. Both the parties have lead oral evidence.
112. Heard and perused the record.

'13. The short question to be decided is whether the
claimLmt was terminated with effect from 1.1.97.

14. Heard and perused the whole record thoroughly.
It has been alleged and contended by the opposite party
that the paper No. 7/2 even if believed on the face of record
provides an engagement to the claimant as peon / water
boy with effect from 10-7-84to 27-09-84. The paper No. 7/3
to 7/5 are in the nature which specify the period of his
working, The claimant has claimed to have worked; paper
No:7/3 provides the claimant to have worked from 10-7-84
to 8-8-84. Similarly in papers 7-4-7/5 his period has beer:
extended il 27-9-84. Thus if taken on record as it appe::.
according to these papers the claimant has not worked fe.
more than 80 days. Thus he has not worked for more ths
240 days in that year. '

15.1t is contended by the opposite party that there are
different date of termination as alleged by the claimant
himself. He has drawn my attention towards paper No. /9
which is an application filed by the claimant along with

‘vegistered receipt. In this application in Para 2 the claimant

has specifically stated that the opposite party terminated
his services from the post of peon-cum-water boy on
28-09-94, This application was sent through registered post
as claimed by the workman on 03-09-02. Similarly in paper
No.7/10 which has been filed by the claimant there are
numerous over writing. It is contended by the opposite party
that in the date colurn in Para 1, 2 and 3 etc., the date was
written as 2-.09-84 but there appears interpolation and where
ever there was year1984. 1t has been made 94 to cover the
detay and to show that he has been working till that period.
When he was cross examined on this point that according
to these papers his services have been terminated on 28-09-
94, he admitted that it is right, whereas the date of termination
in the reference order is provided as 01-01-97, these dates
are contradictory in nature. Claimant has failed to prove any
such document or evidence which may prove that he has
been terminated on 01-01-97 and he has worked for more
than 240 days in a calendar year before the date of termination
i.e. 01-01-97. His saying that thereafter since 1994 he was
being paid through voucher does not appear to be believable.
Opposite party has categorically stated that even if the
documents are believed that is paper No. 7/2-7/5 the claimant
has worked only for 80 days i.. also in the year 1984. 1t is
also stated that the case is very old and reference has been
made in the year 2004. They do not keep such record of such
person which is very old.

16.Claimant has stated that ey have filed an
application 13/1-2 for summon ing dovuments.

17. This application is for summming the records, of
which the photocopies or duplicate havs been filed by the
claimant. 1 have seen this application. Even if this
application is taken on record, there does not appear to be
any mala fide of the opposite party in with holding the
record because paper No. 7/2-7/5 have already been
considered by me and paper No. 7/6-11 are the applications
moved by the claimant before the opposite party but there
does not appear to be any authenticity in these applications.
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ak these applications bears contradictions and
i!fterpolations at number of places,

18. Therefore considering all the circumstances oral
a$ well as documentary evidence of both the parties, | am
of the view that the claimant has miserably failed to prove

at he had worked for 240 days in a calendar year before
the date of his termination that is 01.01.97.

i 19.The claimant has admitted in his statement that
h¢ has no where stated that some junior has been engaged
a3 well as he does not know whether any new recruitment
h4s been made or not. Therefore, according to his statement
tl'lre does not appear to be any violation of Sections 25 F,
2§ Gand 25 Hor, 25 ) of 1.D. Act 1947.

. 20. Therefore, in view of the discussion made
hgreinabove, the claimant is not entitled to any relief.

21. The reference is therefore decided against the
wprkman and in favour of the bank.

RAM PARKASH, Presiding Officer
¢ feselt, 31 34, 2012
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New Delhi, the 3 st August, 2012
. S5.0. 3017.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Ggverment hereby publishes the Award (Ref.95/91 )of the
Ceht.Govt.lndus. Tribunal-cum-Labour Court, Jabalpur as
shéwn in the Annexure, in the industrial dispute between
thq management of State Bank of India and their workmen,
redeived by the Central Government on 3 1/08/2012.
: [No. L-12012/160/87-1R(B-1)]
RAMESH SINGH, Desk Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
JABALPUR

NO. CGIT/LC/R/95/91

i%PRE.SIDH‘JG OFFICER: SHRI MOHD. SHAKIR
‘ HASAN

Btate Bank of india Employees Union(Bhopal Circle), 5235,
Pragati State Bank Staff Colony,

Beliind Krishi Upaj Mandi,
Vikhs Nagar,

Jabglpur (MP) Workman

Versus

Regional Manager,
Region1& 1,

State Bank of India,
Regional office, Marhatal,
Jabalpur (MP) Management

AWARD
Passed on this 1st day of August 2012
1. The Government of India, Ministry of Labour vide
its Notification No.L-12012/100/87/D-II(A) dated 22-23/4/
91 has referred the following dispute for adjudication by
this is tribunal:-

“Whether the action of the management of State Bank
of India in terminating the services of the under
mentioned workmen with effect from the date(s)
shown against their names and then not absorbing
them in the permanent service of the Bank as per the
provisions of the Memorandum of settlement dated
15-2-85 was justified? If not, to what relief the
workmen are entitled to?"

2. The case of the Union/workmen, in short is that the
workmen including Shri Raj Kumar Rajak were employed ir
the State Bank of India ( in short SBI) at various offices/
branches under the controt of Chief Regional Manager. The
nature of work of these workmen was of permanent nature
as there was no work of temporary or casual in pature in the
Bank. The workmen were enrolled as member of the Union,
The Union therefore raised disputes over iliegal termination
of the workmen and demanded that all such ex-employees
should have been taken back with all benefits. During the
pendency of the said dispute, the management Bank took a
policy decision to offer employment to those workmen who
had put in temporary service for not lessthan 90 days and a
settlement dated 15-2-85 was arrived between the
management Bank and the office bearers of the said Union.
It is stated that the workmen were called upon to appear at
the interview during mid of 1986 which was a farce and the
same was done to tum out the workmen from services by
taking a ground that they were found unsuitable in the
interview. The action of the management is unjust, arbitrary,
illegal, unfair and against the principles of natural Justice
and also in violation of the settlement arrived between the
parties. It is submitted that the workmen are entitled to be
absorbed in the permanent service of the Bank as per
settlement dated 15-2-1985 with full back wages and other
consequential benefits. :

3. The management appeared and filed Written
statement. The case of the management. jnrer aliu, is that
the workmen were engaged on daily wages in the various
branches of the SBI as per details given in MW/1. It is
stated that after termination of such daily rated workmen
by the management. disputes arose before the Assistant
L.abour Commissioner (C) and ultimately with a view to
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keep cordial industrial relation a settiement was arrived on
15-2-85. The terms of settlements are as follows :—

(1) Itis agreed that all those temporary employees who
have put in an aggregate of 90 days attendance or
more as on 31-10-84 will be given a chiance for
consideration for permanent appointment irrespective
of the fact whether or not their names were originally
sponsored by Employment Exchange. This exercise
will be done only as a special case on one time basis.

(2) Tt is further agreed that the temporary employees of
overage, relaxation in the age will be given ifhe was
found within the age limit prescribed for recruitment
in subordinate cadre at the time of initial temporary
appointment.

(3) The workmen covered by the settlement will not claim
any backwages or benefits of their past services with
the Bank.

(4) 1t is agreed that the above process of action will be
completed by the Bank as early as possible a review
will be made at this office after 60 days of this
settlement and Bank will file a progress report to this

respect.

(5} It is further agreed that all temporary vacancies
arising after the settlement will be filed by those
employees who had put in aggregate of 90 days
attendance or mote on the basis of Centre seniority
at Centres having 3 or less offices/branches and
wherein office/branches are more than 3 on the basis
of office/branch seniority.

(6) The parties will submit their report on
implementation of this settlement to the ALC(C)
Jabalpur on or before 6th May ,1985.

It is stated that as a result of the settlement, the SBI
scheduled interview on different dates during August 1985
and March- April-June 1986 for giving chance for
consideration for permanent absorption. The workmen who
completed in aggregate of 90 days attendance or more as
on 31-10-1984 were called for interview as per details given
in MW/1 and also as per recruitment rules. The applicants
were found unsuitable in interview. Consequently their
services were terminated. It is stated that many of the
workmen not withstanding their unsuitability for permanent
absorption had been engaged in temporary vacancies as
and when such need had arisen in pursuance of para-6 of
the settlement dated 15-2-1985. The management SBI had
also similarly entered into Bipartite Agreement on 17-11-
1987 and also on 9-1-1991 and so on subsequently. It is
stated that the workmen were given a chance to face
selection and they were found unsuitable in interview. It is
also stated that the workmen had not completed 240 days
during the preceding year of termination under Section 25
B of the Industrial Dispute Act, 1947 ( in short the Act,
1947) and therefore they were not entitled to any protection

of the Act, 1947, 1t is submitted that the reference be
answered in favour of the management.

4. On the basis of the pleadings of the parties, the
following issues are settled for adjudication—

1. Whether the action of the management in not
absorbing them in the permanent service of the bank as per

the settlement dated 15-2-1985 was justified?

II. Whether the action of the management in
consequence in terminating the services of the workmen
on dates as shown against their names was legal and
justified?

1. To what relief, alt or any of the workmen are
entitled?

5. Issue No. I

: Before discussing the issue, it is better to see as to
what are the facts admitted by the parties. The facts are as
follows which are admitted—

_ 1. The workmen were engaged on daily wages in the
various branches of the SBI.

2. The disputes were raised by the Union before the
Asstt. Labour commissioner (C) Jabalpur which was ended
in failure report.

3. The management Bank entered into a settlement
with the aforesaid Union on 15-2-85 and the terms and
conditions are given as below-

(1) Itis agreed that all those temporary employees who
have put in an aggregate of 90 days attendance or
more as on 31-10-84 will be given a chance for
consideration for permanent appointment irrespective

_ of the fact whether or net their names were originally
sponsored by Employment Exchange. This exercise
will be done only as a special case on one time basis.

(2) It is further agreed that the temporary employees of
overage, relaxation in the age will be given if he was
found within the age limit prescribed for recruitment
in subordinate cadre at the time of initial temporary
appointment.

(3) the workmen covered by the settlement will not claim
“any backwages or benefits of their past services with
the Bank

(4) It is agreed that the above process of action will he
completed by the Bank as early as possible a review
will be made at this office after 60 days of this
settlement and Bank will file a progress report to this
respect.

(5) It is further agreed that all temporary vacancies
arising after the settiement will be filed by those
employees who had put in aggregate of 90 days
attendance or more on the basis of Centre seniority
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at Centres having 3 or less offices/branches and
wherein office/branches are more than 3 on the basis
of office/branch seniority.

i

® The parties' wtll submit their report on
. implementation of this settlement to the ALC(C)
i Jabalpur on or before 6th May 1985

4. The workmen were called for interview on the basis of
settlement who had completed in aggregate of 90 days
atténdance or more as on 31-10-84.

5. After interview the services of these workmen were
terninated on the ground that they were found unsuitable
for permanent abserption in the Bank.

6. The parties had not submitted any report on
implementation of their settlement to the ALC{C), Jabalpur
onior before 6th May 1985 in terms of settlement as per
clause-6 of the settlement,

6. Now the important question for determination is as to
whether the workmen were entitled to be absorbed in the
services of the bank as per settlement dated 15-2-1985.
Aci:ording to the Union/workmen, the terms and conditions
thg settlement are the only criteria tor consideration for
petmanent appointment in the services of the Bank of these
workmen and the process of interview was a farce for
rejecting the candidature of the workmen whereas the
management has contended that the terms and conditions
of};ue settlement are only to give a chance for consideration
for] permanent appointment and the recruitment rules are
ap‘;licable for considering to give offer to the workmen for
permanent absorption in the Bank services. The
management called them for interview and the workmen
appeared in the interview but were found unsuitable for
appointment.

7. Now the settiement dated 15-2-1985 is to be examined
as fo what are the criteria fixed for considering permanent
appointments in the Bank. The said settlement dated
1542-1985 is admitted by both the parties and is marked as
Exhibit W/2. The settlement shows that following
ingredients are for considering for permanent appointment.

(h) The temporary employees who have put in an
aggregate of 90 days attendance or more on 31-10-84
will be given a chance for consideration for permanent
appointment.

{b) It is not necessary that their names were sponsored
by the Employment Exchange or not.

(#:) The overage relaxation will be given if he found within

" the age limit prescribed for recruitment in the
subordinate cadre at the time of initial temporary
appointment,

(8) The workmen covered under the settlement will not

claim any back wages or benefits of their past

services with the Bank,

{e) This exercise will be done only as a special case on
one time basis.

It is evident that the exercise for giving a chance for
consideration for permanent appointment is to be done as
a special case to the workmen covered under the settlement,
This itself shows that it was already settled between the
management and the Union for diversion from recruitment
rules as a special case. When the parties had decided to
divert from the recruitment rules, the question to apply
recruitment rules doesnot arise. Moreover the settlement
is binding on both the parties as per the 1.D.Act. However
the management has not pleaded in his pleading as to what
was the requirement of appointment in recruitment rules.
The said recruitment rules is also not filed in the case. The
management witness Shri D, P Tamhane (H.R) at the Zonal
Office. He has stated at para 43 in his evidence that to call
for oral interview was on the ground of working days. He
has further stated at para 54 that the selection and interview
was done on the basis of settlement. Thus it is clear that
the above settlement was the criteria for giving a chance,
for consideration for permanent appointment in the Bank
as a special case on one time basis.

8. The management has given details of work done by
the workmen in MW/ alongwith written statement which
is part of pleading. The Union/workmen have not denied
the said fact as given in MW/1. The management witness
Shri D.P.Tamnane has also supported the said pleading of
the management in his evidence at para-2. There is no cross-
examination of the Union/workmen on the age or on the
days of work done by the workmen. This shows that the
workmen have also admitted about the days of work done
by them and the age at the time of initial temporary
appointment as has been given in MW/1.

9. Now let us examine the Annexure MW/1 and the
evidence of the management witness. The Annexure
MW/1 clearly shows that out of 69 workmen including Shri
Raj Kumar Rajak whose name was added on the direction
of the Hon'ble High Court, only 14 workmen namely 1.
Ashok Kumar Upadhyay(S.No.8), 2. Devendra Kumar
Srivastava(S.No.11), 3. Ganesh Pd.Saraf (S.No.12), 4. Guiab
Singh yadav (S.No.14), 5, Krippa Sanker Sen (5.No.16), 6.
Krishna Kumar Raikwar (8.No.39), 7. Rajender Kumar
Bari(8.No.42), 8. Ramanand Pd. Mishra (S.No.43),9. Ramesh
Pd. Chaturvedi (5.No0.48) 10. Ram Bahadur (SL.N0.49), [ 1.
Arvind Kumar Srivastava (S.No.50), 12. Vinod Kumar
Srivastava (8.No.51), 13. Girdhari Singh Sengar (5.No.52)
and Sanjay Kumar Agrawal (8.No.54) had not put in an
aggregate of 90 days attendance on 31-10-84 and only 14
these workmen were not entitled as per settlement (Exhibit
W/2). The rest other workmen have fulfilled the criteria of
working days. Another criteria is the age. The management
has not given any evidence that the rest of the workmen
who have fulfilled the criteria of working days were
underage or overage at the time of initial temporary
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appointment. The management has to prepare report as
per settlement clause 6 but no report was submitted. The
pleading of the management is vague and is not specific as
to why they were not found suitable for the job. Annexure
MW/1 of the management discloses that the workipen had
not completed 240 days and therefore they were found
unsuitable for the permanent absorption in service of the
bank. This was not the criteria to reject the absorption as
per settlement. There is no pleading of the management
that what was the vacancies available at the time of alieged
interview of the workmen. Moreover the evidence of the
management and Annexure MW/1 also donot disclose that
any of the workmen was disqualified for want of vacancies.
The leamned counsel for the management submitted that
the management witness has stated at para 27 that there
were 100 vacancies, This appears to be after thought, as
there was no pleading of the management.

Thus the case and the evidence of the management
clearly show that there is no case of the management as to
why they were not suitable for permanent services of the
Bank and thus the management was not justified in
declaring them unsuitable for the services of the Bank in
the light of settlement arrived between the management
and the Union/Workmen which is binding on them and the
management had taken a ridiculous pleading in rejecting
the claim of the workmen who had completed 90 days or
mote on or before 31-10-84 and appeared to be within age
limit at the time of initial temporary appointment.

10. The management has filed few charts prepared on
the basis of interview and the same was proved by the
management witness. The charts are marked as Exhibit
M/1 to M/1{g). These charts are of few workmen and not of
all the workmen of the reference case. Moreover the reason
are not assigned as to why they were not found suitable.
Except S.No.43 Shri R.P.Mishra and $1.No.64 Shri Ashok
Kumar Bhadhai who had not completed 90 days. Thus the
documentary evidence also shows that there is no reason
for declaring all the workmen unsuitable as has been
discussed above.

11. On the other hand, the Union/Workmen has adduced
evidence in the case. The Union has examined 15 witnesses
in support of the case who were cross-¢xamined by the
management. Other evidence of the witnesses filed by the
Union have not been cross-examined, as those witnesses
did not turn up. The witnesses examined in the case are
1. Shri Mandharital Chakravarty, 2.Shri Ram Gopal Pandey,
3. Vijay Shanker Paroha, 4. Ram Niwas Kori, 5. Ramanandan
Pd. Mishra, 6. Kishore Pd. Dwivedi, 7. Shanker lal Dubey,
8. Devender Kumar Shrivastava, 9. Ramesh Das Bairagi,
10. Bharat Pd.Srivas, 11. Brij Mohan Mishra, 12. Sanjay
Kumar Agrawal, 13. Gulab Singh Yaday, 14. Rajender Kumar
Tiwari and 15. Rajkumar Rajak. They have supported the
case of the Union. They have stated in their evidence that
they were engaged as casual labourers on daily wages.
They have admitted the period of work done by them as

has been given by the management. This shows that the
management as has given the period of work done by these
workmen in MW/! alongwith his Written Statement is
admitted by the Union witnesses. Thus it is clear that except
14 workmen as has been discussed earlier, others had
completed in aggregate of 90 days attendance or more as
on 31-10-1984 and were entitled to be considered for .
permanent appointment/absorption in the Bank in
accordance with the settlement, if other condition of the
settlement was fulfilled.

12. The Union has alse filed documents in the case. The
management witness Shri D.P.Tamhane has admitted these
documents in his evidence. As such these documents are
marked as Exhibit W/1 to W/3, Exhibits W/1 is a circilar
issued by Chief General Manager with respect of

. engagement of temporary employee in Staff subordinate.

This is filed to show that the workmen were being engaged
in the said manner in temporary services. Exhibit W/1(a).is
another circular dated 24-1-84 issued by the General
Manager (Operation) with respect to temporary
appointment in staff subordinate. This is also filed to show
that the casual labours/temporary employees were engaged
by the management in the various branches of the
management and time to time circulars were issued as a
guideline. Exhibit W/2 is the settlement dated 15-2-1985.
The relevancy of this settlement has aiready been
discussed earlier. The management has admitted the
settlement even in his pleading. Exhibit W/3 is the
termination letter dated 25-4-1987 of the workman Shri Brij
Mohan Mishra whereby he was terminated with immediate
effect. This is filed to show that the management called him
in interview for permanent absorption in the Bank but his
candidature was rejected on the ground that he was found
unsuitable. This is filed to show that no specific reason is
assigned as on what ground he was found unsuitable in
terms of settlement. This clearly shows that the action of
the management was arbitrarily as no specific reason is
assigned that clause of settlement is not fulfilled by them.
Moreover there is no pleading of the management that
there were limited number of vacancies. Thus the evidence
of the Union shows that the action of the management in
not absorbing the workmen except 14 workmen whose
names are discussed above, in permanent service of the
Bank in term of settlement dated 25-2-85 is not justified.

13. The learned counsel for the management has argued
that the management has taken a plea that the State Bank
of India Employees Union, Bhopal circle is not a recognised
Union and is not the representative Union of workers of
the SBA. It has not been recognised and therefore it cannot
legally sponsor the case of SBI employees nor can it validly
represent them. It is stated by the management that Shri
D.P.Tiwari is self styled secretary. This fact shows the
attitude of the management towards these workmen. It
appears to be ridiculous. Exhibit W/2 is the settlement dated
15-2-1985 which is admitted by the management and on the
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basks of this settlement, the management is said to have
taken the interview of the workmen and rejected to absorb
therh on the ground of unsuitability. The said settlement
dateyd 15-2-1985 clearly shows that the management on the
one side and the office bearer Shri D.P. Tiwari, Dy.General
Sec and Shri P.C.Khata Asstt. Secretary of the said
Union on other side entered into a settlement in presence
of Asstt. Labour Commissioner (C)Jabalpur. This itself
shows that the management had accepted the authority of
the dffice bearers and the Union. Now at subsequent stage,
the anagement is challenging the authority to represent
thes¢ workmen. This itself shows that the management
cannpt deny when he had entered into a settlement after
recognizing the Union. This shows that the said Union has
full rjght to represent these workmen in the reference case.

14. The leamed counsel for the management urged that
the workmen had participated in the interview and therefore
the workmen cannot deny that there was no clause in the
settlament for interview and the alleged interview was
unjugtified. The leamed counsel for the management has
relieq a decision reported in (2009)1.5.C.C. 768, Tridip Kr.
Dingpl & Ors Vrs. State of West Bengal and Ors. The said
decision is not applicable in the case because this reference
is baged on settlement. Moreover simply by appearing in
interview it does not mean that the settlement was not
appli¢able and the recruit rules would be applicable. The
settlement is made for absorption in the permanent service
of the Bank as a special case and is binding on the parties
under|Section 18(1) of the Industrial Disputet Act, 1947,

15, The leamed counsel for the management has argued
that |the Union/workmen cannot chailenge the
ion of the Selection Committee except on the
m& or serious violation of the statutory rules.
The learned counse! has relied the decisions reported
in (2008)2.5.C.C.119 M.V. Thimmuaiah & Ors Vrs. Union
Publiq Service Commission & cors, (2010)12 S.C.C.576
ish Kr Shahi Vrs. State of Bihar & ors and (2012) 2 M.P,
H.T. 477 Jageshwar Prasad Raidas and another Vrs.
Electricity Board and others. These rulings are
plicable in this particular case specially because this
case isjbased on settlement. Secondly no minimum criteria
or the|/marks was prescribed in advance at the time of
intervi#-;w and lastly the specific reason for rejection from
absoring them the service is neither pleaded nor
conumynicated to the workmen, These all facts clearly show
that was serious violation in not taking a decision by
the selection committee as per the settlement dated
15-2-1P85 arrived between the parties. There was no
sufficient grounds to the management in rejecting the
absorption of these workmen except 14 workmen as has
been djscussed above.

16. !l‘he learned counsel for the management submits
that if these workmen are taken in employment, it will affect
the employees who are already in employment. It is stated

that they are not impleaded as a party to the refereticé  The
learned counsel for the management has relied a decision
reported in (2011) 6 S.C.C.570 J.S.Yadav Vs, State of Uttar
Pradesh & Another. This ruling is also not applicabie. it is
clear that the management has not taken any plea in written
statement that such employees whose names are not
disclosed would be affected if they would be taken in
permanent service. This fact cannot be presumed that any
existing employee is going to be affected. Moreover there
was also no case that there was limited number of vacancies
and the workmen who came in the criteria on the basis of
settlement, were more in number. There is no documentary
evidence to show that the management had announced
the vacancies before interview of these workmen. This fact
cannot be accepted that existing employees will be affected.
Considering the discussion made above, this issue is
decided in favour of the Union/Workmen and against the
management in the light of observation made above.

17. IssueNo. Il

The evidence of the management witness Shri
D.P.Tamhane shows that the workmen had not worked 240
days in twelve calendar months preceding the date of
termination as indicated in the reference order. This shows
that their services shall not be continuous for a period of
one year as has been required under Section 25(B}2) of
the Act, 1947. This shows that there is no violation of the
provision of Section 25-F of the Act, 1947. However the
termination of the workmen except 14 workmen as has been
discussed above in violation of the settlement is illegal.
Accordingly the issue is answered.

18. It appears from the pleading of the Union/Workmen
that there is no pleading that after termination from services,
they were not in gainful employment. As such they are not
entitled to any back wages.

19, Issue No. IH

On the basis of the discussion made above, it is clear
that the action of the management in not absorbing the
workmen except 14 workmen as has been discussed above
in the permanent service of the Bank as per settlement
dated 15-2-1985 is not legal and justified. It is pointed out
by the counsel of the Union that some of the workmen
have been taken in the permanent employment in the Bank
subsequently and one of the workman has crossed the age
of superannuation. Accordingly the management is directed
to reinstate them and thereafter absorbed these workmen
in permanent cadre of Sub-staff except |4 workmen as has
been named above. The workmen, who are already in
employment in the Bank will not be affected from this award.
The workmen, if any, who have crossed the age of
superannuation are to be paid Rupees two Lacs
(Rs.2,00,000) each as compensation by the management.
The management is directed to comply within two months
from the date of award. Accordingly the reference is
answered.

b I iy
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20. In the result, the award is passed without any costs.
MOHD. SHAKIR HASAN, Presiding Officer

¢ fewefl, 31 I, 2012
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[¥. Te1-12012/159/9 5~ (Hi-1)]
New Delhi, the 31st August, 2012

$.0.3018 .—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. 201 /96) of
the Cent. Govt. Indus. Tribunal-cum-Labour Court,
Jabalpur as shown in the Annexure, in the industrial dispute
between the management of State Bank of Indore and their

workmen, received by the Central Government on 31-08-
2012 .

[No.L-12012/159/95-IR(B-1)]
RAMESH SINGH, Desk Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
JABALPUR

NO. CGIT/LC/R/201/96
PRESIDING OFFICER: SHRI MOHD. SHAKIR HASAN

Shri Ram Nagwanshi, Secretary,
All India State Bank of Indore
Employees Congress,

9, Sanver Road, Ujjain

Versus

Workman

Regional Manager (111},
State Bank of Indore,
Kanchan Bagh, Indore

AWARD

_Management

Passed on this 9th day of July 2012

1. The Government of India, Ministry of Labour vide its
Notification No. L-12012/159/95-IR (B-1) dated 29-10-96 has
referred the following dispute for adjudication by this
tribunal:- R

“Whether the action of the management of State Bank
of Indore in relation to their Pandu Tablab Branch
(Distt. Dewas) in terminating the services of Shri B.S.
Verma, Head Cashier is lega! and justified? If not, to
what relief the workman is entitled?”

3499 Gl/12012—16

2. The case of the Union/workman, in short, is that the
workman Shri B.S. Verma was appointed on 2-3-1984 at P.Y.
Road Branch of the management Bank as clerk-cum-cashier.
He was promoted to the post of Head Cashier at Pandav
Talab Branch. He joined there on 9-3-92. Itis stated that on
3.6-92 after bank hours he went to his residence but in the
night, he got information about serious iliness of his only
son who was handicapped then after keeping an application
of leave and bank's safekey in an envelope he dropped in
the premises of the Bank. Thereafter he himself became ill
at his village home at Lalitpur. He gave his leave application
alongwith medical certificate but the management gave an
information at his village home that he had been treated as
voluntarily retired from the bank service. He went to join
the duty but he was not allowed to join there and it was
told that Rs. 500 was found shortage in the head balance. It
is stated that he did not want to retire voluntarily. He had
given several representations for sympathetical
consideration but he was finally informed vide letter No.
6499 dated 16-12-93 that there would be no change in the
decision to treat him as voluntarily retired from service. lt
is stated that in several other serious cases, the management
had taken them in services. 1t is stated that no showcause
notice was given nor any enquiry was done in accordance
with the provision of voluntarily rétrenchment and had
given representations repreatedly for joining on duty. On
these grounds, it is submitted that the order of voluntary
retirement be set aside and the workman be reinstated in
the service of the Bank.

3. The management appeared and filed Written Statement
in the case. The case of the mariagement, inter-alia, is that
the workman was not member of the Union nor the Union
was competent to raise dispute of the workman. 1t is
admitted that the workman was apointed on 2.3-1984 as
clerk-cum-cashier and on his consent hc was posted al
Pandav Talab Branch as Head Cashier. He worked there
from 9-3-1992 to 3-6-1992. Theatler he became-unauthorized
absent w.e.f. 4-6-1992 without information and without any
leave application and without legally handing over the key
of the safe of the Bank. As a result of which the cash of the
bank was not opened from 5-6-1992 to 10-6-1992. TFhe cash
of Rs. 500 was also found shortage. The police was also
informed. It is stated that in view of the Bipartilc Settlement.
the order of voluntary retirement w.e.f. 17-10-92 of the
workman was passed which is legal. Before passing the
order, the notice was published in a local newspaper and
he was called upon to report on duty within 30 days of that
notice but he did not report on duty nor gave any repls of
reasonable cause of his absence. The contention of the
workman that he sent jeave applications and medical
certificates are not truc. It is stated that in casc it is found
that the procedure whereby the order of voluntary
retirement of the workman is passed is defective. then the
management be given opportunity to prove the misconduct
in Court. It is submitted that the reference is fit to be
dismissed. ;
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4. On the basis of the pleadings of the parties, the
~ following issues are for adjudication :—

L Whether the action of the management in terminating
the services of the workman is legal and justified?

II. To what relief the workman is entitied?
. 5. IssueNeo. I

On the pleadings of the parties, it is evident that the
following facts are admitted which are not necessary to be
' proved-

L. The workman Shri B.S. Verma was appointed as clerk-
cumn-cashier on 2-3-1984 in the management Bank
and at the relevant time, he was posted as Head

Cashier at Pandav Talab Branch of the management
Bank.

Il. He worked there from 9-3-92 t0 3-6-1992.

[l. He became absent from 4-6-92 without any
sanctioned leave and without handing over the key
of the safe of the Bank to the competent authority

legatly.

IV. He wasrelieved from services w.e f. 7-10-1992 in view
of Bipartite Settlement as treated him voluntary
retired on his absence from 4-6-1992,

6. Now the important question is as to whether the action
* of the management to treat the workman voluntary retired
* from Bank Service in view of Bipartite Settlement is legal
* and justified. Before dealing the evidence, it is proper to
' reproduce the provision of Bipartite Settlement of
| voluntary retirement. The workman has filed extract which
- is admitted by the management and is marked as Exhibit

W/2. The same is reproduced as under -

| et gra e i % e T

8 o=y, 1983 & T & @R 2 & aifuww |
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7. Now the evidence of the Union/workman is to be
examined to determine the point for consideration. The
workman Shri B.S. Verma has stated that when on 2-3-92 he
came at his residence after work from the Bank, he came to
know about the iliness of his son. Thereafter after keeping
an application of leave and the key of the safe of the Bank
in an envelop dropped the same in the Bank Premises.
After leave, when he came to join the duty, he was not
aliowed to join the same and told him to bring order from
the Regional Manager where he was informed that he was
treated as voluntary retired w.e.f. 3-6-1992. His evidence
does not disclose as to for how many times he gave the
applications for leave and as to when he came to join on
duty. The entire evidence appears to be vague and the
story of dropping his application of leave and after leave
he came to join duty is not believable. He has admitted in
his cross-examination that he was absent from 4-6-1992 for
7-8 months. He has further stated that during those period
he did not give any application. This clearly shows that
the case of the Union/workman that he gave an application
of leave and the key of the safe of the bank by dropping
the same in the Bank premises is completely false and has
contradicted from his evidence. This shows that he was
unauthorized absent without leave and had not informed
the management about his absence with reasonable cause.
Thus his evidence is not sufficient to prove his case.

8. The workman has also filed documentary
evidence which are either admitted by the management or
by the management's withness. Exhibit W/1 is the reference
order. Exhibit W/2 is the incomplete clauses of Bipartite
Settlement. Exhibit W/3 is the letter dated 25-3-08 to the
workman by the Branch Manager. The learned
representative of the workman argued that this letter shows
that the Branch Manager directed him to join in 2008 and
he appeared but he was not allowed to join on duty. The
said letter does not show that the Branch Manager had
directed to join on duty rather he was directed to appear
within three days otherwise legal action was to be taken. A
notice was published in the local newspaper of his
voluntary retirement which is filed by the workman and is
marked as Exhibit W/5(B). The said notice clearly shows
that he had failed to report on duty by 7-10-1992 and it is
deemed that he had voluntarily retired form service from
7-10-92 and he was called upon to pay to the Bank within

15 days of the date of notice one month's pay and allowance

in lieu of notice failing which the bank would constrained
to file a suit for recovery of the same without prejudice to
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its right to set off terminal dues. It is clear that in context of
the said notice, the said letter (Exhibit W/3) was not at all
for joining in the service when he was already treated as
voluntarily retired without cancelling the said order by the
competent authority rather it shows that it was. for
compliance of the above netice. :

9, Exhibit W/5 is the reply of the management before the
Asstt. Labour Commissioner (Central), Indore, This reply is
incomplete. However the management has denied the claim
of the Union/workman and has supported the case of the
management. Exhibit W/5(A) is the notice given by the

in the local newspaper (Daily Naidunia) on 7-9-
1992 whereby he was noticed that he was unauthorized
absent and was directed to join within 30 days of the notice
failing which he would be treated as retired from the service.
Exhibit W/5(B) is another notice dated 6-11-1992 published
in Local Newspaper Naidunia whereby he was treated as
voluntarily retired from service on failure to report on duty
in consequence of unauthorized absence. Exhibit W/4 is
filed to show that the workman west to join in the Branch of
the bank after 15 years in response of Exhibit W/3 but he
was not allowed to join. It has already been discussed that
Exhibit W/3 was not a letter to the workman for joining the
duty as he was already treated as voluntarily retired in view
of Bipartite settlement between the Union and Bank
management. Exhibit W/6 is showcause to Shri Ramesh Sirsat
for unauthorized absence. This notice is not retated to this
reference case. Exhibit W/7 is showcause to another
employee for unauthorized absence. Exhibit W/8 is the
wamning letter to the Officer Shri B.S. Sangar after considering
his explanation. This case is not related to this reference
case and it is not known that what was the circumstances in
the said case in which there was loss of keys of safe. This
reference cannot be compared. Thus from oral and
documentary evidence, it is clear that the worlanan was absent
without any application for more than 90 days continuously.
He was properly noticed by publication in the newspaper at
the place of available address to appear within 30 days with
clear direction that in failure to join duty, he would be deemed
to be voluntarily retired from the Bank Services. It is also
clear from the evidence that within the specified period, the
workman did not appear nor gave any reply with reasonable
cause of his absence. This shows that the management had
rightly inferred that the workman had become gainfully
employed some where else and had no interest to-continue
in the Bank Services.

10. On the other hand, the management has also
examined one witness namely Shri Suman Kr. Shahi whe is
presently Branch Manager at Punjapura branch. He has
supported the case of the management. He has stated that
the workman became absent all of a sudden on 4-6-1992
from the Bank without hariding over the keys and without
giving any application for jeave. As a result from 5-6-92 to
10-6-92, the cash branch was not opened. The police was
also informed as he was traceless. When he did not turnup
on duty, he was voluntarily retired w.e.f. 7-10-92 after
complying the provision of Bipartite settlement. Thus the
evidence of the management also corroborates that the
workman was absent and became traceless from duty and
in view of the Bipartite settlement, he was deemed to be

voluntarily retired from service w.e.f. 7-10-92. This issue is
decided against the workman and in favour of the
management. :

H. Issue No. 11

On the basis of the discussion.made above, it is clear
that the action of the management to consider the workman
as voluntarily retired in view of the provision of Bipartite
Settiement is legal and justified. The workman is not entitled
to any relicf, Accordingly the reference is answered.

12. In the result, the award is passed without any order
to costs. ' -
MOHD. SHAKIR HASAN, Presiding Officer
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New Delhi, the 31st August, 2012
§.0. 3619 .—Ii pursuance of Section 17 of the

Industrial Disputes Act, 1947 (14 of 1947), the Central
Govemnment hereby publishes the Award (Ref. No.53/2008)
of the Central Governeaent. Industrial Tribunal-cum-Labour
Court No.-2, Mumbai as shown: in the Annexure in the
industrial Dispute between the employers in relation to the
management of NPC and-their workman, which was received

by the Central Govenment on 31-08-2012.
[No.L-42012/262/2062-IR(C-I1)]
B. M. PATNAIK, Section Officer

ANNEXURE
BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNALNO.2,
MUMBAI

PRESENT
K.B. KATAKE Presiding Officer

REFERENCE NO. CGIT-2/53 of 2008

EMPLOYERS IN RELAFIONTO THE MANAGEMENT
OF

NUCLEAR POWER CORPORATION
Ms. Nuclear Power Corporation
Tarapur Atomic Power Station
P.O. TAPP
Distt. Thane 401 504.
AND
Their Workman
Shri Anant L. Nikam
P.O. Kulwandi Vadachi Wadi
Tah. Taluka Khed
Distt. Ratnagiri
Ratnagiri (MS).
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APPEARANCES:
For the Employer : Mr. V.J. Kantharia,
Adyv. i/b Rajesh Kothari & Co.
For the Workman : In person.
' Mumbai, dated the 25th June, 2012
AWARD PART-11

The Award Part-1 in this reference was passed on 08/07/
2011 wherein it was held that inquiry conducted against
the second party workman was fair and proper. In first part
it is also held that the findings of the inquiry officer are not
preverse.

2. Now in this Part-If award following are the remaining
issues framed by my Id. Predecessor for my determination.
I record my findings thereon for the reasons to follow:

Sr.No. Issues Findings
3. Is second party entitled to reinstatement  As per
and back-wages with continuity of final

service? order
4. What order? As per
final
order.
REASONS
Issue Nos. 3 & 4:—

3. In this respect, at the outset 1 would like to point cut
that when the inquiry is held fair and proper and findings
are declared not perverse, the proper issue ought to have
been whether the punishment of termination of services of
second party is propottionate to the proved misconduct?
Though the issue is not properly worded the point for
determination before me is the same. Therefore it is un-
necessary in wasting time in recasting issues. In this
respect the Id. Adv. for the first party submitted that the
second party workman was found absent from duty and
had left the H.Q. without permission. The charge to that
effect was proved against him. The charge of
insubordination and threatening the other employees of
the company were also proved against the second party.
Therefore he submitted that the punishment of termination
of services is quite proportionate to the proved misconduct.
He further submitted that it is the jurisdiction of the
disciplinary authority to award the punishment and
determine the quantum thereof. As the punishment awarded
by the disciplinary authority is quite just, proper and
proportionate, therefore the Tribunal or even High Court
need not interfere therein. In support of his argument the
1d. Adv. resorted to Apex Court ruling in Om Kumar & ors.
V/s. Union of India (2001) 2 SCC 386 wherein on the point
the Hon'ble Court observed that;

"The quantum of punishment in disciplinary matteis
is primarily for the disciplinary authority to decide

and the jurisdiction of High Courts under Article 226
of Constitution or of the Administrative Tribunals is
limited and is confined to the applicability of one or
other of the well-known principles known as
Wednesbury Principles.”

4. In this respect the Id. Adv. for the first party further
submitted that the Industrial Tribunal need not interfere in
the Punishment as it is not shockingly disporportionate. In
support of his argument the Id. adv. for the first party
resorted to Apex Court ruling in v. Ramana V/s. A.P.S.R.T.
C. & Ors. (2005) 7 SCC 338 wherein on the point of
punishment, Hon'ble Court in para 12 of the judgement
observed that;

"To put it differently onless punishment imposed by
the disciplinary authority or the appellate authority
shocks the conscience of the Court or the Tribunal,
there is no scope for interferences."

In this respect | would like to point out that in the same
para the Hon'ble Court further observed that :

.......... To shorten litigations it may, in exceptional
and rare cases impose appropriate punishment by
recording cogent reasons in support thereof.” '

5. In the light of the discussion and the ratio laid down
by Hon'bie Apex Court it is clear that the Tribunal can
interfere in the punishment merely when it is found
shockingly disproportionate to the proved misconduct.
Now the question before me is; whether the punishment of
termination of services of the workman is shockingly
disproportionate to the proved miscenduct? On the point
1d. Adv. for the first party submitted that wilful absentee as
well as arrogant behaviour are sufficient reasons to impose
the punishment of termination of service. In support of his
argument, the Id. Adv. resorted to Apex Court ruling in
State of Rajasthan and Anr. V/s. Mohd. Ayub Naz (2006) t
SCC 589. In that case, the disciplinary authority had
removed the workman therein from services for
absenteeism. Hon'ble High Court set aside the punishment
of removal from service as the bench found punishment
shockingly disproportionate. The Hon'bie Apex Court set
aside the order of High Court and restored the punishment.
On the point Hon'ble Apex Court in para 13 ofthe judgement
observed that:

...... W; ourselves impose the punishment of removal
from service which was imposed by the disciplinary
authority in the instant case which, in our view, is
the appropriate punishment.”

6. In this respect 1 would like to point out that, the facts
in the ¢ase at hand are quite different. [n the above referred
case the employee was absent from service for about 3
years. Therefore the Hon'ble Court held that he was rightly
removed from the services and the punishment was held
proportionate. In the case at hand, the second party
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workman herein was not found guilty for absenteeism as in
the above referred case. He was found guilty for remaining
absent for only 25 days. Therefore the ratio laid down in
the above ruling in respect of absenteeism and remaining
absent for a period of 3 years would not be attracted to the
set of facts of the present case.

7. Inthis respect the Id. adv. for the first party submitted
that the second party workman was found guilty for leaving
H.Q. without permission and remaining absent for 25 days
as well as he had refused to accept the notice and threatened
the official who tried to serve notice on him. It also amounts
to insubordination. He therefore submitted that the
workman was found guilty for remaining absent without
intimation as well as he was also found guilty for threatening
the co-workers and for insubordination. Therefore the Id.
adv, submitted that the punishment of termination of service
is not shockingly disproporationate. In support of his
argument the 1d. adv. also resorted to another Apex Court
ruling in Tusshar D. Bhait V/s. State of Gujaratand Anr.
(2009) 11 SCC 678 wherein the workman remained absent

unauthorisedly for more than six months for defying

transfer order and also made unwarranted allegations
against superior officers. In the circumstances Hon'ble
Court held that the order of dismissal passed by the
competent authority of management was justified. The
Hon'ble Court in this case observed that;

“The appellant was not justified in defying the
transfer order and to level allegations against his
superior and remaining unauthorised absent from
official duties for more than six months.......... ”

The Hon'ble Court further observed that:

“Absenct from duty with out proper intimation is a
grave offence warranting removal from service.”

8. The Id. adv. also resorted to Bombay High Court
ruling in Tata Engineering Locomotive Co. Lid. V/s.
Ishwarchand Tarachand Jain & Anr 2007 (6} Bom. CR
427 wherein the Hon'ble Court found that the explanation
given by the worker for his unauthorised absence was not
adequate and not believable. His past service record also
does not warrant lenient view. In the circumstances, Hon’ble
Court held that the dismissal from service was a proper
punishment and approval granted by Industrial Court was
confrmed.

9. In this respect | would like to point out that in the
earlier ruling of Tusshar D. Bhatt (referred supra) the
workman therein was absent from duty for more than six
months and it wag in order o defy the transfer order. The

workman in that case had also made unwarranted aliegations -

against superior officers. In the second case Ishwarchand
Jain (supra) the workman was absent for several years and
his explanation for absence was vague and unacceptable.
Therefore in both these case Hon'ble Apex Court as well as
Hon'ble High Court held that the punishment of termination
was appropriate punishment.

10. The Id. adv. also resorted to another Bombay High
Court ruling in Nazim Abdul Karim Sheikh V/s. Pimpri
Chinchwad Municipal Transport Corporation & Anr. 2000
(4) Bom. CR 436 wherein the Hon'ble Court upheld the -
punishment of termination of service for unauthorised
absent. However in that case also the workman was absent
for 93 days. In all these cases the period of absence is
much more. In some cases it is in menths and in one case
he was absent for several years. Therefore the punishment
of termination was held appropriate.

11. In the case at hand, the period of absenteeism is

only for 25 days i.e. he was absent from 18/12/1995 to 12/

01/1996. The workman has given expianation that he had
gone for medical check up to Military Hospital. He is disable,
ex-servicemen. According to him he was called at the
Military Hospital for medical examination. It is alleged that
neither he took permission to leave headquarters nor
obtained leave and left the headquarters without
permission. He is a disable ex-serviceman and was called
for medical exmaination in the Military Hospital. 1t seems
that inadvertently he failed to apply for leave and permission
to leave head quarters. Neither he was charged for habitual
absenteeism nor period of his absence was such a vast as
has been found in the above referred rulings. In the
circumstances, the punishment of termination of service
for the absence of 25 days can be said shockingly
disproportionate. The other charge of misconduct is that
the workman refused to accept the envelope of show-cause
notice and alleged to have threatened the collegues to see
him who tried to serve him with the notice. These charges
are incidental to the main charge of misconduct of
unauthorised absence. From the facts and circumstances
on record, it seems that, the workman was annayed as
show-cause notice was issued to him and in the heat of
anger he refused to accept the envelope and uttered some
words to his senior colleagues to see him etc. In short, the
charges of insubordination also cannot be said too serious
to award punishment of termination of services of the
workman,

12. Furthermore | would like to point out that though
legal aid was offered to the workman, he refused the help
of any advocate and conducted the proceeding personally.
Every time he’ was making unwarranted demands and
misinterpreting the orders and papers on record. It is also~
fact that being a layman, he was not able to conduct the
matter properly. That apart, the punishment is also found
to be shockingly disproportionate. In the light of the above
discussion, I come to the conclusion that, the misconduct
proved against the workman is not too serious to award
punishment of termination of his services. The purpose
would have been served by withholding of one or two
increments, with a stringent warning, In this backdrop |
hold that the punishment of termination is not just, proper
and the same is disproportionate.” In case, matter is
remanded to the inquiry officer for reconsideration of the
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point of punishment, it would unnecessarily protract the
matter for few more years. The workman was temrminated
froin services some ten years back. In the circumstances to
avaid further delay in the matter, instead of sending the
matter back for deciding the point of punishment, I think it
proper to decide it in this reference.

13. In the light of above discussion, it is clear that, the
punishment of termination of services is shockingly
disproportionate to the proved charges against the
workman. Therefore he can be reinstated by withholding
his two increments. In respect of back wages it is settled
prifciple that, no work, no pay. Thus with some percentage
of Hack wages he can be reinstated. In this respect | would
likd to point out that, during last ten years period workman
is ot of service and seems got annoyed with the officials
of ‘ile management, Now the relation between the workman
and the officials of the management seems to have strained.
Fudhermore the workman may have reached near to the
age of superannuation. In the circumstances to meet the
ends of justice | would like to give option to the management
either to reinstate him by withholding his two increments
with 15% back wages or to pay him compensation to the
tune of Rs. 75,000 in lieu of his remaining service/back
wages etc. He is also entitled to PF, Leave encashment and
other retirement benefits as permissible under the rules by
treaking it as compulsory retirement from the date of award.
Acgordingly I, partly allow the reference and proceed to
pas_¥ the following order.

‘ ORDER

The reference is party allowed with no order as to cost.

he punishment of termination of services of the
workman is hereby set aside. Instead of that, the option is
given to the management either to reinstate the workman
by withholding his two increments with 15% back wages
from the date of his termination till the date of his
reirstatment OR to treat the workman as retired
compulsorily from the date of this award’ and to pay
co:'rpensalion of Rs. 75,000/- in lieu of his service and back
wages, and is also directed to pay his provident fund, leave
encishment and all other retirement benefits as per th
rules. ‘
Date: 25/06/2012 K. B. KATAKE, Presiding Officer

=% feoeht, 3 fagawn, 2012
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New Delhi, the 3rd September, 2012
§5.0. 3020.—In pursuance of Section 17 of the
Industrial Dispute Act, 1947 (14 of i947), the Central
Government hereby publishes the award (Ref. No. 05/2000)
of the Central Government Industrial Tribunal-cum-Labour
Court, Kanpur as shown in the Annexure, in the Industrial
dispute between the employers in relation to the
management of the Commandant, Army Air Borme Training
School, Agra and their workman, which was received by
the Central Government on 03.09.2012.
[No. L-14012/86/1999-IR(DU))
SURENDRA KUMAR, Section Officer
ANNEXURE
BEFORE SR1 RAM PRAKASH, HIS, PRESIDING
OFFICER, CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOR COURT, KANPUR
Industrial Dispute No. § of 2000
Between—
Balram Singh Yadav,
S/o Sri Ram Swarup,
C/o Sri Surender Singh,
Resident 0f43/16, Sector 15-A,
Sector 16, Sikandra,
Agra.
And
Commandant,
Army Air Borne Training School,
Tata Gate,
Fatehpur Sikri Road,
Agra. '
AWARD
1. Central Government, MoL. New Delhi. vide
Notification No. L-14012/86/99-IR(DU) dated 27-01-2000.
has referred the following dispute for adjudication to this
tribunal.
2. Whether the action of the Commandant Canteen
Officer, Army Air Bome Training School, Agra in terminating
the service of their workman $ri Balram Singh Yadav with

effect from 15-10-98 is legal and justified? if not. to what
relief the concerned workman is entitled?

3. Brief facts are-

4. Itis alleged by the claimant that he was engaged as a
Billing Clerk under the opposite party with cifect trom
01-09-93 and he was being paid Rs. 1500 per month. On
15-10-98 his service was terminated without any reasen.
without making compliance of the provisions ot Industrial
Disputes Act, 1947, mainly on the ground that he raiscd his
demand before the management that in these hard days it
is very impossible to manage his family afTairs on accoum
ofreceiving a meager amount of Rs. 1500.
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-5. [t is stated by him that he has completed 240 days in
every year. After terminating the services of the applicant
the opposite party inducted a fresh hand by name some
Gujral in his place. He has also stated that he served &
notice on the opposite party through his counsel.

6. Lastly it has been prayed that the action of the
management is absolutely in contravention of the provisions
of the Act, therefore, he is entitled to be reinstated in service
with full back wages and all consequential benefits.

7. Opposite party has filed objection/written statement
denying vehemently the allegations of the applicant. It has
been alleged by the opposite party that he was not
appointed by Army Air Borne Training School nor the said
School is the employer of the applicant. He was engaged
under the local management of the unit run canteen for
operating electronic billing machine. The said unit is being
run without any profit motto; therefore, the canieen does
not fall under the definition of Industry.

8. It has specifically been denied that the claimant has
raised any demand at any time and it is also stated that he
was not removed from the service for any such alleged
reasons as mentioned in paragraph 4 of the claim statement.

9. It has also been denied by the opposite party that
they have ever breached the provisions of Industrial
disputes Act, in the case of the applicant/workman.

10. Rejoinder statement has aiso been filed by the
claimant but nothing new has been disclosed therein except
reiterating the facts already pleaded in his statement of
claim. '

11. Heard and perused the record.

12. No party has led any oral evidence in support of
their respective pleadings.

13. Claimant has filed three documents vide list
No. 18/1. These documents are—Certificates paper
No. 18/2-3, and a letter issued by Brigadier in respect of
some order passed by the Hon’ble Apex Court.

14. Claimant has also filed copy of certain orders of the
Central Administrative Tribunal and the Hon'ble Apex Court
and Central Government Industrial Tribunal as mentioned
in the application dated 11-09-2000.

15. It has been contended by the opposite party that
burden to prove would lie on the workman that he had
continuously worked for more than 240 days in a calendar
year preceding the date of his termination, as well as that
he has been terminated on 15-10-98 for the reason
mentioned in Para 4 of the claim statement. But in the present

case the workman did not appear and led any evidence on

oath regarding continuity of service and his termination,
This fact has been denied by the opposite party.

16. Even the certificates paper No.18/2-3 cannot be
presumed to have been proved unless admitted by the
oppaosite party or the claitnant has proved those documents
himself by appearing himself in the witness box before the
tribunal. Therefore, no cognizance can be taken of these
certificates ipso-facto.

17. Opposite party has piaced reliance upon a decision
2608 (118) FLR 1164 Allahabad High Court, M/s. Uptron
Power Tronics Employees Union, Ghaziabad through its
Secretary versus P.O. Ghaziabad Labour Court. The
Hon’ble Court propeunded that in the absence of any
evidence led by or on behalf of the workman reference is
bound to be answered by the court against the workman.

18. Therefore, in view of foregoing discussions it is
concluded that the workman has palpably failed to establish
his case before the tribunal by adducing acceptable
evidence.

19. Consequently the reference is bound to be decided
in favour of the management and against the workman.

20. Accordingly reference is answered against the
applicant/workman holding that he is not entitled to get
any telief pursuance to the present reference order.

21. Reference is answered accordingly.
RAM PARKASH, Presiding Officer

¢ feeell, 3 Rt 2012
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New Delhi, the 3rd September, 2012

$.0. 3021.—In pursuance of Section 17 of the Industial
Disputes Act, 1947 (14 of 1947), the Central Government
hereby publishes the award (Ref. No. 80/2006) of the Central
Government Industrial Tribunal-cum-Labour Court, Jaipur
as shown in the Annexure, in the Industrial dispute between
the empioyers in relation to the management of the Deputy
Director, Jawahar Navoday Vidyalaya Samiti and others
and their workman, which was received by the Central
Government on 03-09-2012.

[No. L-42012/09/2006-IR (DU))
SURENDRA KUMAR, Section Officer
ANNEXURE

CENTRALGOVERNMENT INDUSTRIAL TRIBUNAL-
CUM-LABOUR COURT, JAIPUR

Presiding Officer Sh. N.K.Purohit
__ 1.D. 30/2006
Reference No.L-42012/9/2006-IR (DU) dated: 11-7-2006
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Sh.:Pratap Singh

S/0i Sh. Jaswant Singh Jat

Vill: Sunari, P.O.- Avaar Via Paigore,
Teh: Kumbher, Dist.: Bharatpur (Raj.)

Vis

1. The Deputy Director
Jawahar Navoday Vidyalaya Samiti
- Regional Office-A-12, Shastri Nagar,
Near Pital Factory, Jaipur- 302016.
2. The Principal
Jawahar Navodaya Vidyalaya,
Jat Baroda, Gangapur City,
Sawai Madhopur (Rajasthan)- 322201.

Present :
: Shri K.S. Rathore.
For the Non-applicant : Shri V.S. Gurjar.

- AWARD

For the Applicant

20-7-2012

1. The Central Government in exercise of the powers
conferred under clause (d) of Sub-section 1 and 2(A) of
Section 10 of the Industrial Disputes Act, 1947 has referred
the:following Industrial dispute to this tribunal for
adindication:—

“Whether the action of the Principal, Navodaya
Vidalaya Samiti, Jat Baroda, Tehsil Gangapur, Distt:
Sawaimadhopur, in terminating the services of
Shri Pratap Singh S/o Shri Jaswant Singh Jat from
1-9-2005 is just and legal? If not, what relief the
workman is entitled for ?”

2. The workman in his claim statement has pleaded inter-
alia'that he was employed as driver against a regular post
of driver by the management of the non-applicant on
9-19-01, whose service was terminated on 13-12-02. He had
raiséd an industrial dispute and the dispute was referred to
the CGIT, Jaipur, which vide its award dated 20- 1-05 directed
his teinstatement in service and he was consequently taken
back on duty by the management on 17-5-05. His
reinstatement irked the management and he was terminated
on 1-9-05. He, therefore, raised an industrial dispute before
the Conciliation Officer who submitted a failure report to
the Central Government which has referred this industrial
dispiute to the CGIT for adjudication.

3. The workman has further pleaded that a permanent
post; of driver was lying vacant despite this his services
were terminated; that no seniority list was prepared; that
notice pay and compensation was not paid on the basis of
minimum wages as per Government of India circular dated
1-4-05. Further the amount of notice pay & compensation
was not paid to him on the date of his termination. He has
alleged that the management has adopted unfair labour

walfu ke "
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practice & has acted in violation of the mandatory
provisions of Section 25-F of the 1.D.Act. He has also alleged
that juniors to him have been retained in the job in violation
of Section 25-G of the I.D.Act.

4. The non-applicants in their written counter has disputed
the claim of the workman. It has been contended that no,
appointment letter was ever given to the workman. He was
reinstated in compliance of the award dated 20-1-05
(Ex.M-1). Thereafter, the workman filed an application u/s
33-C(2) of the 1.D. Act (Ex.M-2) for his wages for the period
20-1-05 to 16-5-05. The non-applicant raised preliminary
objections vide reply dated 13-9-05 (Ex.M-3). it has further
been pleaded that during pendency of earlier proceedings in
CGIT case No. 46/04, Navodaya Vidyalaya Samiti provided
a regular driver to the non-applicant JNV, Jat Baroda. The
workman was offered other available job but he declined to
do any other work, therefore, the services ofthe workman as
daily wager driver were terminated. The non-applicant has
also pleaded that merely on the basis of 240 working days;
the workman cannot be given regular appointment on the
post of driver. The workman was reinstated as daily wager
driver vide award dated 17-5-05, therefore, after availability
of the regular deriver the termination of the workman after
complying with the provisions of Section 25-F was valid. It
has been denied that management of the non-applicant has
adopted any unfair labour practice. It has been pleaded that
non-applicant establishment is not an ‘industry’ w's 2(j) of
the L.D. Act.

" 5. In rejoinder, the workman further pleaded that an
amount of Rs. 80 for clearance charges has been deducted
by the bank from the amount of retrenchment compensation
given to him by cheque. Apart that the amount of notice
pay and, compensation has not been computed in
accordance with minimum wages payable as per Govt. of
India circular. Thus, lesser amount of retrenchment
compensation has been paid to him. The workman has also
pleaded that Sh. Joginder Singh and others who were junior
to him were retained at the time of his termination and in
other districts new persons were employed without any
offer of re-employment to the workman.

6. On the pleadings of both the parties following points
emerge for consideration:-—

() Whether the workman has completed more than 240
days of actual work with the non-applicant during
preceding twelve months from the date of his
termination on 1-9-05 ?

(i) Whether notice pay & retrenchment compensation
were not paid to the workman in accordance with the
clause (a) and (b) of Section 25-F of the 1.D.Act and
his service was terminated in violation of the said
provisions ?

(i) Whether juniors to the workman were retained in the
job at the time of termination of the workman in

kb s pHp - OO )5 8 | W o e S G § A
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violation of Section 25-G of the 1.D.Act ?

(iv) Whether fresh hands were employed after termination
of the workman without any offer of re-employment
to the workman in violation of Section 25-H:ef the
1.D. Act?

(v) Whether the non-applicant establishment is not an
‘industry’ as defined w's 2(j) of the L.D.Act ?

(vi) Whether the workman is entitled to any relief ?

7. In'evidence, the workman has submitted his affidavit
whereas the management has filed counter affidavit of
Sh. H.K. Khandwal, principal, JN¥, Jat Baroda. In
documentary evidence the workman & the management
have filed documents Ex. W-1 to Ex.W-4 and Ex.M-1 to
Ex.M-7 respectively.

8. I have heard both the parties and have scanned the
record.

9. The point wise discussion follows as under:—
PointNo.1

10. The workman has deposed that he had worked for
more than 240 days during a calendar year. There is no
cross- examination on this point. The management witness
Shri H.K. Khandwal in his affidavit has not denied this
fact. In this regard he has only stated that merely on the
basis of 240 working days a daily wager cannot be given
regular appointment. Apart that award dated 20-1-05 passed
in case No. 46/04, it has been held that the workman is
entitled to be reinstated in the service as a bus driver on
daily wages basis with continuity of his service and in
compliance of the said award the workman was taken back
on duty on 17-5-05. Thereafter, his services were terminated
on 1-9-05 vide impugned order dated 1-9-05 (Ex.W-3).
Further, the retrenchment order itself reveals that
considering the continuous one year service retrenchment
compensation was paid to him. Thus, it is evident from the
above facts that the workman had worked for more than
240 days during preceding 12 months from the date of his
termination and provisions of Section 25-F are attracted.
Accordingly, this point is decided in favour of the workman.
Point No. I

11. Section 25-F, clause(a) lays down that no workman
shall be retrenched until ene month notice in writing
indicating the reason for retrenchment & the period of
retrenchment is expired or the workman has been paid in
lieu of such notice wages for the period of the notice. ts
clause(b) says that the employer is reguired to pay
compensation equivalent to 15 day’s average pay for every
completedywofcommwuypmﬂmeof
in excess of six months.

12. The question calls for consideration is whether the
management has complied with the above mandatory
requirements.

3499 GI12012—17

13. The learned representatiye for the workman contends
that amount of netice pay and compensation was not paid
10 the workman on the date of termination. The termination
order was also not served upon the workman on the date
of termination. Further, the amount of Rs. 80 was deducted
by the bank for clearance charges from the amount of
cheque given as/rgtrenchment compensation. He also
contends that iy accordance with minimum wages the
compensaion has not been given to the workman. The
management of the school has not complied with the
conditions precedent for a valid retrenchment u/s 25-F of
the L.D. Act. In support ofhis contentions he relied on 1984
RLR 981 & 2006 LAB IC 34 (Raj.).

14. Per contra, the learned representative for the
management submits that sufficient retrenchment
compensation and notice pay were paid to the workman as
per requirement of Section 25-F ofthel.D.Act and payment
was made through cheque dated 1-9-05 which was sent by
registered post. He further submitted that the amount of
retrenchment compensation was computed on the basis of
wages payable to the workman at the time of his
retrenchment.

15. 1 have given my thoughtful consideration to the
rival submission of both the parties.

16. Admittedly, one month notice was not given and,
the workman has been paid an amount of Rs.2100 as one
month's pay in lieu of notice and , an amount of Rs.4847
has been paid on account of compensation. Upon perusal
of the retrenchment order dated 1-9-05 (Ex.W-3), it reveals
that a cheque N0.524703 dated 1-9-85 of an amount of
Rs.6947 has been drawn on the bank of PNB and was
enclosed with the retrenchment order. It further reveals
that the said impugned order dated 1-9-05 was sent by the
registered post. It also reveals that in the impugned order
dated 1-9-05 (Ex.3) it has been mentioned that “cheques
has been drawn on the bank of PNB which he may collect
from the office of the Vidyalay in any of the working days
in working hours..... on receipt thereof.”

17. The management has not produced any receipt of
the retrenchment order. The workman in his cross-
examination has admitted that impugned order (Ex.W-3)
was received by post. He has also admitted that the cheque
was received by him. But it is evident from the said
impugned order that the order as well as the cheque
enclosed with it were not given to the workman on the date
of termination i.e. 1-9-05. If cheque was to be collected by
the workman from the Vidyalay after receipt of the
retrenchment order or cheque was to be delivered to the
workman by registered post, in both situation obvieusly,
the notice pay and compensation was to be paid te the
workman after the date of retrenchment i.e. 1-9-05. Apart
that retrenchment order was not served upon the workman
on the said date of termination.
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+18. In 1984 RLR 981 referred to by the learned

representative for the workman while passing the order of

retrenchment, few workmen who were entitled to receive
. payment simultaneously at the time of retrenchment could
. not receive the payment on the same day. The finding of
 the tribunal that the employer had not paid the dues payable
i to such workmen U/s 25-F, clauses (a) & {(b) of the Act at
! the time of retrenchment was considered to be just & upheld
' by the Hon'ble court.

19. In 2006 LAB IC 34 (Raj.), services of the workman
were retrenched on 31-12-86 & compensation as required
by Section 25- F was sent to the workman's house on

' 6-1-87, Hon'ble court held that the compensation was not

- paid to the workman at the time of retrenchment but was
sent later on, which is against the mandatory provision of
Section 25-F ofthe I.D. Act.

20. In present case, the termination order as well as

- cheque of retrenchment compensation was not actually
.tendered to the workman on the date of termination i.e.
1-9-05. Sending termination order along with cheque of

retrenchment compensation by post was not a genuine

! offer on the date of termination. Thus, the submission made
ton behalf of the workman that amount of retrenchment
. compensation by cheque was not paid simultaneously on
“the date of retrenchment finds support from the decisions

supra.

21. Further, the workman has deposed that an amount
‘of Rs.80 was deducted from the amount of cheque as its
clearance charges. In this regard, the workman has
:produced copy of his passbook (Ex-w-4}. Upon perusal of
ithe above copy of the passbook it reveals that the amount
-of retrenchment compensation Rs. 6947 was deposited in
{the account on 22-9-05 and on the said date an amount of
‘Rs.80 was deducted from the said account as its clearance
Echarges. The management witness Sh. H. K. Khandwal has
fadmitted the above facts. Thus, the contention of the
‘learned representative for the workman that said deduction
.converts it into the inadequate compensation amount has
isubstance in it.

22. For the above reasons, the lesser payment of
‘compensation as well as payment or tender of compensation
‘to the workman after retrenchment has taken effect on
'1-9-05 has vitiated the retrenchment & non-compliance with
the mandatory provisions has resulted in nullifying the
retrenchment.

23. It has been contended by tne leagned representative
ion behalf of the workman that compensation was not
icomputed in accordance with the minimum wages, therefore,
lesser amount of compensation was paid to the workman,

24 Clause (b) of section 25-F only envisages that 15
days average pay for every completed years of continuous
service is to be paid while computing the retrenchment
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compensation & as per definition of the average pay U/s
2(aaa) average of the wages payable to a workman preceding
the date on which the average pay becomes payable is to be
considered. Average Pay was to be calculated on the basis
of amount which was being paid at the time of termination
on 1-9-05. It is not the case of the workman that at the time of -
termination on the said date, he was getting @ Rs.195 per
day as daily wages. It is not within the scope of the reference
to consider what wages ought to be paid to the workman
before his termination on 1-9-05 thus, the contention on
behalf of the workman that retrenchment compensation
should have been computed on the rate of @195 as fixed by
the Government of India or as per the rate of minimurn wages
as fixed by the State Government is not acceptable.

25. In view of above discussions it is concluded that
while terminating the services of the workman clause (a) &
(b) of the 25-F of the LD. Act have not been complied with
strictly, Therefore, this point is decided in favour of the
workman.

Point No. I1I

26. The workman in his affidavit has deposed that
Sh. Jogender Singh who was junior to him was retained in
the job at the time of his termination. But in cross
examination he has admitted that Sh. Jogender Singh was
employed as driver. He has further stated that he was
employed after his termination. The case of the management
is that Sh. Jogender Singh driver was provided by the
Navoday Vidyalay Samiti after earlier termination of the
workman on 14-12-02 & before the workman was reinstated
on 17-5-05 in compliance of the award, the services of the
workman were terminated on 1-9-05 on the ground that
regular driver was made available to the Vidyalay on
transfer made by the competent authority. it is not the case
of the workman that Sh. Jogender Singh was working as
daily wager driver & he was employed after his
reinstatement on }7-5-035, therefore. provision of section
25-G are not attracted & this point is decided against the
workman,

Point No. IV

27. The workman has neither disclosed in his claim
statement nor in his atfidavit the names of those persons
who were said to be given employment after the termination
of'the services of the workman. The workman has admitted
in his cross examination that he has not produced any
evidence to substantiate his statement in this regard. Thus,
he has failed to bring on record any evidence on this point,
which is decided against him.

Point No.V

28. The learned représemalivc for the non-applicant
school contends that the organization does not fall within
the definition of Section 2-J of the Act and that school
being an cducational institution is not commercial
cstablishment and in support of his contention he has relied
upon RLW 2002(1)66(Raj.) & 1978 L.LJ 349(SC). InRL.W
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2002(1) 66(Raj.), it was considered whether '‘School’ was an
industry within the meaning of Section 2- J of the Act and
after taking notice of the decisions 1999 LAB 1C97 & 1998
(4) SCC 42, it was decided that the 'school' is an industry
within the meaning of 2-J of the Act. [n Banglore Water
Supply case reported in 1978 LLJ 349 (SC) the Hon'ble
Apex Court has observed and concluded that an
educational institution is an industry in accordance with
the parameters laid down by the Court. The relevant
observation is usefully quoted as below.—

"The final ground accepted by the Court is that
education is a mission and vocation, rather than a
profession or trade or business. The most that one
can say is that this is an assertion which does not
prove itself. Indeed, all life is a mission and a man
without a mission is spiritually still-born. The high
mission of life is the manifestation of the divinity
already in man. To christen education as a mission
even if true is not to negate its being an industry. We
have to look at educational activity from the angle of
the Act, and so viewed the ingredients of education
are fulfifled. Education is, therefore, an industry and
nothing can stand in the way of that conclusion.”

29. The observation made by the Hon'ble Apex lends
support to the submission advanced on behalf of the
workman and it is held that the non-applicant institution is
an industry as defined under section 2-) of the Act. This
point, therefore, is decided in favour of the workman.

Point No. Vi

30. On account of the decision of Point no.l to Il in
favour of the workman, it is conciuded that the action of
the non-applicant in terminating the services of the
workman from 1-9-05 is not justified & legal.

31. This legal position is not in dispute that in case of
non compliance of Section 25-F the workman can be
reinstated with other consequential reliefs.

32. Earlier in cases of termination in violation of Section
25-F reinstatement of the workman with full back wages
used to be automatically granted, but keeping in view scveral
other factors, a change in the said trend is now found in
the recent decisions of the Hon'ble Supreme Court. In a
targe number of decisions in the matter of grant of reliefofl
the kind, Hon'ble Apex Court has distinguished between a
daily wager who does not hold a post and a permanent
employee.

33. In decision reported in (2010) 1 SCC(L&S) 543 Jagbir
Singh V/s Haryana State Agriculture Mkig. Board after
considering the earlier decisions referred to therein on the
point should an order of reinstatement automatically follows
in a case of violation of Section 25-F of the 1.D. Act Hon'ble
Apex Court has observed that:—-

“It would be, thus seen that by a catena of decisions
in recent time. this Court has clearly laid down that

an order of retrenchment passed in violation of
Section 25-F although may be set aside but an award
of reinstatement should not, however, be
automatically passed. The award of reinstatement
with full back wages in a case where the workman
has completed 240 days of work in a year preceding
the date of termination, particularly, daily wagers has
not been found to be proper by this Court and instead
compensation has been awarded. This court has
distinguished between a daily wager who does not
hold a post and a permanent employee."

34. Continuing this line of approach in decision (2010)2
SCC (L&S) 376 Hon'ble Apex Court has observed as
under: — :

“While the earlier view of the Court was that if an
order of termination was found to be illegal, normally
the relief to be granted would be reinstatement with
full back wages. However, with the passage of time it
came to be realized that an industry should not be
compelled to pay to the workman for the period
during which he apparently contributed little or
nothing at all, The relief to be granted is discretionary
and not automatic. A person is not entitled to get
something only because it would be lawful to do so.
The changes brought out by the subsequent
decisions of the Supreme Court probably having
regard to the changes in the policy decisions of the
Government in the wake of prevailing market
economy, globalization, privatization and
outsourcing was evident. Hence now there is no such
principle that for an illegal termination of service the
normal rule is reinstatement with back wages, and
instead the Labour Court can award compensation.”

“There has been a shifl in the legal position laid down
by the Supreme Court and now there is no hard- and-
fast principle that on the termination of service being
found to be illegal reinstatement with back wages isto
be awarded. Compensation can be awarded instead,
at the discretion of the Labour Court, depending on
the facts and circumstances of the case.”

35 In recent decision referred to on behalf of the

* workman reported in 2012 (2) WLC Raj. 642, Hon'ble High

Court after considering catena of decision of Hon'ble Apex
Court in recent time held that if a person has been
appointed on daily rated basis the order of reinstatement
cannotl be automatic & awarded compensation to the
workman having regard to his status & period of service.

36. In present matter, the workinan was reinstated vide
award dated 20-1-05 as daily wager driver. lle was not
holding any regular post. Further his services were
crminated on the ground that regular driver was made
available by transfer. Keeping in view the nature of job &
nature of employment. the laps of time afier termination of
the services & having regard the entire facts &
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qircum'stances of the case, instead of reinstating him the
interest of justice will be sub served by paying
compensation to the workman instead & in lieu of relief of
rpinstatement in service.

. 37. Accordingly, the reference is answered in affirmative
in favour of the workman & it is held that the action of the
management in termination of the services of the workman
being in violation of clauses (a) & (b) of the Section 25-F of
the Act is illegal & unjustified. Therefore, the non-applicant
i§ directed to pay compensation to the workman worth
Ris. 35000 (Thirty Five Thousand Only) instead & in lieu of
his reinstatement of service. The payment shall be made
wiithin eight weeks from the publication of the award failing
which it shall carry interest @ 9% per annum. i

. 38. Award as above.

39. Leta copy of the award be sent to Central Government
far publication U/s 17(1) of the 1.D. Act.

N. K. PUROHIT, Presiding Officer
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New Delhi, the 3rd September, 2012

ES.O. 3022.—In pursuance of Section 17 of the Industrial
Digputes Act, 1947 (14 of 1947), the Cenitral Government
helreby publishes the award (Ref. case no. 88/2006) of the
Cebnaf Government Industrial Tribunal-cum-Labour Court,
Jaipur as shown in the Annexure, in the Industrial dispute
between the employers in relation to the management of
The Principal, Jawahar Navoday Vidyalaya, Tonk and their
workman, which was received by the Central Government
on 03-09-2012

[No. L-42012/56/2006-IR (DU))
SURENDRA KUMAR, Section Officer

ANNEXURE

CENTRALGOVERNMENT INDUSTRIAL TRIBUNAL-
CUM-LABOUR COURT, JAIPUR

Presiding Officer : Sh. N.K.Purchit
1.1).88/2006
Reference No.L-42012/56/2006-IR(DU) dated: 8-11-2006

,|‘|. : RENPET] .
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Smt. Jetu Bai
W/o Shri Prahlad Gurjar
P.0, Chhan, Tonk (Rajasthan)

V/s

The Principal,

Jawahar Navodaya Vidyalaya
Vitlage & PO, : Chhan

Distt : Tonk (Rajasthan).

Present :

For the Applicant
For the Non-applicant

: Shri B.M.Bagda
: 8hn V.5.Gurjar

AWARD
23-7-2012

1. The Central Government in exercise of the powers
conferred under clause (d} of Sub-section (1}and 2(A) of
Section 10-of the Industrial Disputes Act, 1947 has referred
the following Industrial dispute to this tribunal for
adjudication :—

“Whether the action of the management of Principal,
Jawahar Navodaya Vidyalaya, Distt. Tonk in
terminating the services of their workman Smt. Jetu
Bai W/o Shri Prahlad Gurjar w.e.f. 9-2-2006 is legal
and justified? [fnot, to what relief the work person is
entitled to?”

2. The workman in her claim statement has pleaded that
she was working as Mess-Helper against a regular post.
Despite she had worked for more than 240 days in each
calendar year, her services were terminated on 9-2-06
without any notice or compensation in lieu of notice. The
workman has atleged that no seniority list was prepared at
the time of termination of her services & juniors to her were
retained in the job. Thus, the management of the school
has violated the provisions of Section 25-F & G ofthe I.D.
Act. The workman has prayed to reinstate her with all
consequential benefits.

3. The management of the school in its reply has denied
the claim of the workman. It has been contended that no
regular post of helper was lying vacant since April, 2002,
The workman was engaged as daily wager on the basis of
availability of the work. ier employment was for a fixed
amount & for a fixed period only. It has been denied that
the service of the workman was terminated on 9-2-06. The
management has contended that the workman had remained
absent following altercation with a daily wager Smt. Munni
Bai. therefore, provisions of Sections 25-F, G & H are not
attiracted in the present matter.

4. In claim statement no date of appointment has been
mentioned. But in rejoinder, she has pleaded that she was
engaged on 1-7-2000 and had worked continuously during
period 1-7-2000 to 8-2-2006.
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5. In evidence, the workman submitted her affidavit and
documents Ex.W-1 & W-2, whereas the management of
the school filed counter affidavit of Shri Sudhir Chandra
Dhayani, Principal, JNV, Tonk and documents Ex-M-1 &
M-2.

6. Heard leamed representative on behaif of both the
parties & perused the relevant record.

7. In view of the pleadings of both the sides the following
points emerge for considerations:—

(i) Whether the workman has worked as mess-helper
during period 1-7-2000 to 8-2-2006 and whose services
have been terminated by the non-applicant on
9.2.2006 in violation of Section 25-F of the LD. Act ?

(i) Whether junior to the workman were retained while
terminating the services of the workman in violation
of Section 25-G of the 1.D. Act ?

(ii)) Whether after terminating the services of the
workman fresh hands were recruited by the non-
applicant in violation of Seetion 25-H ofthe L.D. Act ?

(iv) To what relief the workman is entitled to ?
Point no. 1

8. Learned representative for the workman has submitted
that the workman has proved her case set forth in her claim
statement by submitting her affidavit. She has discharged
her initial burden. The management has admitted in its reply
that workman was working as mess helper up to 9-2-06.
The management has not produced any document to show
that workman had not worked for more than 240 days during
calendar year as claimed by her. The documents were in
power & possession of the management & the same have

not been produced therefore, adverse inference should be

drawn against the management. In support of his
contentions he relied on JT 2010(2)SC 599,2Q10LLI 3 (8O
3,2008 LAB IC 3894 (SC),2012 (2) WLC 642 (Raj.)

9. Per contra, the learned representative for the
management submitted that the burden to prove her case
was on the workman. She had not adduced any
documentary evidence 10 substantiate her statement. Mere
affidavit in support of her case is not sufficient for proving
her case in view of the decision of Hon'ble Apex Court
reported in 2002 (3) SCC 25. He further submitted that the
workman has not disclosed the names of the junior persons
said 1o be retained by the management. She has also not
disciosed the names of the person said to be given
recruitment as mess-helper after termination of her services.
He submitted that the workman is a quarrelsome lady and
she herself had left the service after she had quarreled with
a daily wager. Therefore, provisions of Section 25-F, G & H
are not applicable and her claim be rejected.

10. 1 have given my thoughtful consideration to the
vival submissions of leamed representatives of both the

partics and have gone through the decisions referred to by
them.

11. To attract the provisions of Section 25-F of LD. Act
one of the conditions required is that the workman is
employed in any industry for a continuous period which
would not be less than one year.

12. The expression “continuous period™ occur in Section
25-F has been defined in Section 25-B of the L.D. Act. Under
Sub-section ( 1) of the Section 25(B), ifa workman has put
in uninterrupted service of establishment including the
service which may interrupted on account of sickness,
authorize leave, accident, a strike which is not illegal, a lock
out or secession of work that is not due to any fault on the
part of the workman shall be said to be in continuous service
for one year i.e. 12 months in respect of number of days he
has actually worked with interrupted service permissible
under Sub-section {1) of Section 25(B).

13. Sub-section (2) of Section 25(B) of the 1.D. Act says
that even if a workman has not been in continuous service
for a period of one year as envisaged under Sub-section
(1) of 25(B) of .D.Act, he shall be deemed to have been in
such continuous service for a period of one year if he has
actually worked under the employer for 240 days in
preceding period of twelve months from the date of his
termination. The said Sub-section provides for a fiction to
treat a workman in continuous service for a period of one
year despite the fact that he hasnot rendered uninterrupted
service for a period of one year. .

14. In the background of the legal provisions set out
above, factual scenario in the present case is to be
examined.

15. The initial burden was on the workman to prove that
she had remained under the employment of the non-
applicant as a workman for a continuous period of at least
one year as envisaged u/ s 25-F of the L.D. Act therefore,
her termination without notice or compensation in lieu of
notice was in violation of the said section.

16. The workman in her affidavit has deposed that she
was working as mess-helper and she had worked
continuously during period 1-7-2000 to 8-2-06 but in cross-
examination she has admitted that in the month of June,
the school used to remain closed. She has also admitted
that she did not work during months May and June. Thus,
admittedly during said period her services were not
uninterrupted service as envisaged in sub-clause (1) of
Section 25-B of the 1.D. Act.

17. Thus, the scope of enquiry is now confined to only
12 months preceding the date of termination to consider
the question whether the case of the workman falls under
sub-section 2)of section 25-B and attract the provisions U/s
25-F ofthe 1.D. Act.
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1B. The workman has stated that she had worked for
mor¢ than 240 days in a calendar year. There is no cross-
exarhination on this point. Further, the management witness
Sh. $udhir Chandra Dhayani has admitted that as per record
the workman was working in the mess of the school & an
amobnt of Rs.900 to Rs. 1100 was used to be paid to her. He
has §tated that the workman did not work for more than 240
days during preceding 12 months from the date of alleged
termination. But he has not stated the actual working days
of the workman during said period. He has admitted that
the food in the mess was used to be served on holidays
also! He has also admitted that as regards actual working
days he did not see attendance register or payment register
in this regard. He was not having personal knowledge
regarding actual working days of the workman. He has not
stated categorically that such record is not available in the
schgol. The management witness has stated that the
workman had left the job on 9-2-06. Thus, he has admitted
this fact that the workman was in service till 9-2-06. Under
thesé circumstances, the statement of the workman that
she hiad worked for more than 240 days before termination
of h¢r service on 9-2-06 cannot be disbelieved.

15. The learned representative on behalf of the
manpgement has referred 2002(2) SCC 25 in support of his
contention that filing of an affidavit is only her own
statgment in his favour and that cannot be regarded as
sufficient evidence. But the facts of the above case are
distinguishable.

2D0: In decision 2010 LLJ 3(SC) Hon'bie Apex Court has
held that burden of proving 240 days of service is initially
on the workman and its shifts to the employer to prove that
he did not complete 240 days of service in the requisite
peridd to constitute continuous service when the workman
has deposed that he had worked for more than 240 days.

21. In view of the above legal proposition, the
manpgement has failed to discharge burden which was
shified to management after deposition of the workman
that the workman did not complete 240 days of service in
reqtjisite period.

22. The workman has alleged that her services were
terminated whereas the management's stand is that the
workman had left the job on her own following quarrel with
a co-worker. In cross-examination she has emphatically
denjed the suggestion put to her on behalf of the
management that she had left the job w.e.f. 9-2-06.

23. The workman had produced copy of a letter dated
20-4-06 addressed to the Principal, JNV wherein she made
request for her reinstatement in the service. She has also
produce a copy of a letter dated 12-2-06 addressed to the
Collkector wherein she made a request to reinstate her, since
the principal did not reinstate her. Although, the workman
in her cross-examination has stated that there is thumb

= Hr-H i ER R T | R E O R .“q._rp NPT Tﬂ,... .

impression on the letter Ex-1 whereas she used to sign but
the management witness has not categorically denied that
above letters were not received by the addressee. The
workman had raised dispute before R.L.C., Kota immediately
after her termination from service on 9-2-06. Had she really
intended to left the job she would not have raised the
dispute before the R.L.C.(C), Kota. Circumstances indicate
that the workman had no intention 1o relinquish the job. It
was for the management to prove by adducing reliable
evidence that the workman had left the job on her own
which it has failed to establish.

24. In view of above discussion, it is concluded that
workman had worked for more than 240 days during
preceding 12 months from the date of his termination i.e.
9-2-06. The management witness has admitted this fact
thal no notice or compensation in lieu of notice was given
to the workman U/s 25-F of the [.D. Act. Thus, the
termination of the workman was in violation of the said
section.

Point Nos. [V & 11

25, Sowar as violation of Section 25-G & H is concemed
the worktaan in her affidavit has not deposed that any
Junior to her was retained at the time of her termination.
She has also not deposed that after her termination fresh
persons were given recruitment as mess-helper without
any offer of re-employment to her. First time she stated in
her cross-examination that after her termination, two
workmen have been employed for the job of helper but she
has not disclosed their names. Apart from this, there is no
such pleading. Thus. the workman has also failed to
establish any violation of Section 25-G and H ofthe L.D.
Act.

Point No. IV

26. On account of decision on point no.l in favour of the
workman it is concluded that the action of the non-applicant
in terminating the services of the workman from 9-2-06 is
not justified & legal.

27. The workman has prayed that she should be
reinstated in service with full back wages.

28. This legal position is not in dispute that in case of
non-compliance of Section 25-F the workman can be
reinstated with other consequential reliefs.

29. Earlier in cases of termination in violation of section
25-F reinstatement of the workman wigh full back wages
used to be automatically granted, but keeping in view several
other factors, a change in the said trend is now found in
the recent decisions of the Hon'ble Supreme Court. In a
large number of decisions in the matter of grant of relief of
the kind, Hon'ble Apex Court has distinguished between a
daily wager who does not hold a post and a permanent
employee.
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30. In decision, reported in (2010) 1 SCC(L&S) 545 Jagbir
Singh V/s Haryana State Agriculture Mkig. Board after
considering the earlier decisions referred to therein on the
point should an order of reinstatement automatically follows
in a case of violation of Section 25-F of the 1.D.Act Hon'ble
Apex Court has observed that :—

“It would be, thus seen that by a catena of decisions
in recent time, this Court has clearly laid down that
an order of retrenchment passed in violation of
Section 25-F although may be set aside but an award
of reinstatement should not, however, be
automatically passed. The award of reinstatement
with full back wages in a case where the workman
has completed 240 days of work in a year preceding
the date of termination, particularly, daily wagers has
not been found to be proper by this Court and instead
compensation has been awarded. This Court has
distinguished between a daily wager who does not
hold a post and a permanent employee.”

31. Continuing this line of approach in decision (2010)2
SCC (L&S) 376 Hon'ble Apex Court has observed as
under —

“While the earlier view of the Court was that if an
order of termination was found to be illegal, normally
the relief to be granted would be reinstatement with
full back wages. However, with the passage of time it
came to be realized that an industry should not be
compelled to pay to the workman for the period
during which he apparently contributed little or
riothing at all. The relief to be granted is discretionary
and not automatic. A person is not entitled to get
something only because it would be lawful to do so.
The changes brought out by the subsequent
* decisions of the Supreme Court probably having

regard to the changes in the policy decisions of the

Government in the wake of prevailing market
economy, globalization, privatization and
outsourcing was evident. Hence now there is no such
principle that for an illegal termination of service the
normal rule is reinstatement with back wages, and
instead the Labour Court can award compensation.”

«There has been a shift in the legal position laid
down by the Supreme Court and now there is no
hard- and-fast principle that on the termination of
service being found to be illegal reinstatement with
back wages is to be awarded. Compéensation can be
awarded instead, at the discretion of the Labour
Court, depending on the facts and circumstances of
the case.”

32. In present matter, the workman has worked as daily
wager mess-helper, She was not holding any regular post
and she was working as daily wager. Keeping in view the
nature of job, nature of employment, the laps of time afier
termination of the services, the total length of service

rendered by the claimant and having regard the entire facts
and circumstances of the case, instead of reinstating him
the interest of justice will be sub served by paying
compensation to the workman instead & in lieu of reliefof
reinstatement in service.

33. Accordingly, the reference is answered in affirmative
in favour of the workman and it is held that the action of
the management in termination of the services of the
workman being in violation of Section 25-F of the Act is
iliegal & unjustified. Therefore, the non-applicant is directed
to pay compensation to the workman worth Rs, 30,000
(Rs. Thirty Thousand Only) instead and in lieu of his
reinstatement of service. The payment shall be made within
eight weeks from the publication of the award failing which
it shall carry interest @ 9% per annum. ’

34. Award as above.

35. Let a copy of the award be sent to Central Governinent
for publication u/s 17(1)of the 1.D. Act.

N. K. PURCHIT, Presiding Officer

7% feeeht, 3 faar, 2012
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New Delhi, the 3rd Septémber, 2012
S.0. 3023.—In pursuance of Section 17 of the Industrial
Disputes Act, 1947 (14 of 1947), the Central Government
hereby publishes the Award (Ref. No. 51/2012) of the
Centrat Government Industrial Tribunal-cum-Labour Court
No. 1, New Delhi as shown in the Annexure. in the
Industrial dispute between the Chairman-cum-Managing
Director, M/s. Madras Fertilizers Limited, Chennai and their
workman, which was received by the Central Government
on 3-09-2012.
[No. L-42011/211/201 I-IR(DU)]
SURENDRA KUMAR, Section Officer

ANNEXURE
BEFORE DR. R.K. YADAV, PRESIDING OFFICER,
CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL No. I, KARKARDOOMA COURTS
COMPLEX, DELHI
I.D. No. 51/2012
Shri N. Arjun & Others through
The General Secretary,
Madras Fertilizers Staff Union,
No. 5. Vasundevan Street, Kilpauk,

Chennai-600 068 . Workmen
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Versus

+ Chairman-cum-Managing Director,
M/3. Madras Fertilizers Limited,

i 068 ...Management

AWARD

$hri N. Arjun was employed as labour on 01.10.1974 by
M/4 Madras Fertilizers Ltd. (in short the management). He
got j)romotions as Tool Crib Attendant, Technical Assistant
(Maintenance) and Senior Technical Assistant. He was
tralisfem to Materials Management (Storej and thereafter
promoted as Senior Officer (Store). Shri T.N. Balakrishnan
joined the management as Technical Trainee. He was
propnoted as Senior Materials Handling Assistant. He was
mﬂsferred to Materials Management (Store) and promoted
as Senior Officer (Store). Their transfer orders to Materials
Mabagement (Store) and promotion as Senior Officer
{Stgres) were perceived by the Madras Fertilizers Staff
Union (in short the Union) as acts of favoritism to them. A
deliland was raised by the Union calling upon the
management to revert them to their original positions of
Senior Technical Assistant and Senior Material Handling
Assjstant respectively and to cancel their transfer orders.
Sin¢e the demand was not acceded to, an industrial dispute
was raised by the Union before the Conciliation Officer.
Thd management resisted their claim, which act resulted
intd failure of conciliation proceedings. On consideration
of failure report submitted by the Conciliation Officer, the
app:ropriate Government referred the dispute to this
Tritunal for adjudication, vide order No.L-42011/211/2011-
IR(DU), New Delhi dated 24-02-2012, with the following
ternis:

“Whether the action of the management of Madras
- Fertilizers Ltd., Chennai in promoting Shri N. Arjun
¢ and Shri T.N. Balakrishnan and their transfer to
. Materials Management (Store} is legal and justified?
- To what relief the union is entitled to 7

2 While making reference of the dispute to this Tribunal,
the pppropriate Government directed the parties raising
the hispilte to file statement of claim, along with relevant
dociiments, list of reliance and witness with this Tribunal
witﬂinl 5 days of the receipt of the reference order and to
forward a copy of such statement to each of the opposite
paj: involved in the dispute, Despite directions given,
the Union opted not to file its claim statement before this
Tritjunal.

3. Notice was sent to the Union through registered post
on 1P03—20 12 calling upon it to put in its appearance before
this Tribunal on 09-04-2012 and to submit its statement of
claifn alongwith other documents in its possession, which

ul|1lih i Tivie d dallg ] [RGB R LY bt an SLRELLIRE - L
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are related to the matter in an way for adjudication. The
notice was served on the Union. Instead of putting
appearance and filing its claim statement, the General
Secretary of the Union wrote a letter to this Tribunal
informing that the management had not approved travel
expenses of the office bearers and their authorized
representative to reach Delhi for attending the hearing of
the dispute. Tt was claimed therein that the Union was not
in a position to bear the expenses and a request was made
to the effect that directions be issued to the management
to sanction travel expenses for two office bearers of the
Union by AC 2 tier and of their authorized representative
by air, so that they may attend the Tribunal.

4. Industriai Disputes (Central} Rules 1957 (in short the
Rules) provide procedure for adjudication of disputes
referred to Labour Court, Tribunal or National Tribunal.
Rule 10 B details the procedure as to how claim statement,
written statement, rejoinder and documents are to be filed
by the parties to the dispute. It has further been detailed
therein as to how many adjournments are to be granted for
production of evidence by the parties. In case of any party
making default in putting its appearance before the Tribunal,
it may proceed with the reference ex-parte and decide it in
the absence of the defaulting payty. It has nowhere been
mentioned therein that the party may seek its traveling
expenses from its opponents.

5. Rule 33 of the Rules contemplates that any person,
wheo is summoned to attend the Tribunal as witness, shall
be entitled to an aliowance for expenses according to the
scale for time being in force with respect to witnesses in
Civil Courts in the State where investigation, enquiry,
adjudication or arbitration is being conducted. The Union
was called upon to submit its claim statement alongwith
documents in the capacity of a party raising the dispute.
Status of a witness was not clothed on the Union, toe whem
expenses are to be paid for #ts appearance before the
Tribunal. In view of these facts, no cognizance of the
application, sent by the Union, was taken.

6. Though the Union was served with the notice sent
by the Tribunal, yet notices were sent by registered post
on 11-04-2012, 04-05-2012, 06-06-2012 and 03-07-2012 calling
upon it to file its claim statement on 02-05-2012, 04-06-2012,
29-06-2012 and 01-08-2012 respectively. These notices were
not returned back by the postal authorities, except the notice
sent on 11-04-2012. The said notice was returned with the
remarks "left”. As referred above, notice sent for appearance
on 09-04-2012 was served on the Union at the very address
where this notice was sent. It seems that the above report
was manipulated with ulterior motive. Even otherwise,
notices sent for other dates were neither returned by the
postal authorities nor anyone appeared on behaif of the

1 N . - A
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postal authorities have regularly performed: their duties

- and defivered postal articles to the General Secrotary of the

the Union, ltontednotmﬁicitschﬁnmtmem

7. Managemem was callqd uppn to ﬁls its wrm-

: mt,whwhdmonwésmnphedwﬂm In its written

..statemmt,ﬂmmanammentpludsthatmmyearzoos,

msupmmrypnumotmpohnywasﬁnalmdbywayof .
" the ‘aforesaid crployees are neither in violation of the

negotiated settlement with -the Union.. The policy so

formulated was effective from:0 -04-2004 . Though validity .

of the polivy was for a period of four years, yet it is-to

force.

-8. Management further pleads MSIMNMM join@_ |
as labour on 01.10.1974. His qualification as the time of .
joining service was matriculation. He was promoted as Tool -, .

Crib Attendant on 91.08:1979, He-was further premoted as

Technical Assistant:(Maintenance)on 04.04:1995. He was.
upgraded as Senior Téchnical Assistant (Grade 'V position). .

on 01.05.1996. He was transferred to Materiils Management
(Store) on 13.08.2010. He was promoted a5 Senior Officer
(Store) on 08.03.2011. Shri N. Agjin ias superannuated og:
31.03.2011. ShnN Artjun servederaﬂeVposmonfrom
01.05.1996 and thus rendered almost 15 years of service in
that grade, without any.. growth Non -supervisory
promotion policy. pwv;des far pmmotmn of stagnated
employee .in Grade V position with, basic.threshoid
qualification but.could not be promoted te E1 pesition for
want of professional qualification on completion of 13 years
service in'Grade V position. Since Shri N. Arjun had
‘completed 15 years service without amy growth inhis career,
he represented to the mwmmfwhlsmmonon under
stagnation promotion. His case was sympnthettcally
considered. Taking in'to consideratiori that his promotion
may not adversely affect growth of diny other eniployee, he
was transferred to Materials Management (Store) and

promoted on 08.03.2011. lnMuu'lalsMﬂmmt(Sm);_.
his qualification was considercd thyeshold qualification. .

for El pndemmmmommmonon has. ..
not blocked. growth of any other emplayee in the .

department in particular or.estsblishment 95 whole.

‘9, Shri T:N. Balakrishnan joined s B&S Technicianon
04.10,1976, mmﬂwmﬂome
untpomonmm .08:1977. Huquﬁcauonatthutnm:!_%_ ,

wm}hmmmdum

acquired higher
the year 1995, He \va
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'(Store) on: 13.98:2010. He rendered almost 20 year service
on the same position without any growth. When he

wﬂfammﬁwmwﬂm
Union, which were addressed to-him by the Tribunal. 'Fhus, b
it emerges that despite vartous niotices sent and served oq:’ : '_‘

} 4‘Helsduetoretueon3006.2013

other employee in the department in particular or
establishment as a-whole. The transfer and promotion of

promeotion: policy nor it affected growth of any other

R WM”
remain in vogue till fikalization of the new policy. Since: - -
new policy hes nat been finalized, the above policy isin.

- 10. Certified standmg ordell are lpglmnhle to the
management. Clause- 7 of the: cortified standing order
contémplates that the workman shall be'liable to be

" transférved to'a departmerit or section of the Company or
' to aiy ofher place of business of the Company. In case of

mﬁml.suﬂ:woukmanshallbecowdﬂeéunbuntﬁm

‘duty for the period of such refusal and corresponding

dndmt&mmllbenmdefromhlswagcsmmordmm
with the provisions. of the Payment of Wages Act. Such

" workmen shall also be liable fo disciplinary action under

the standing ovdor, presents the management. Thus, it is

¢ .- cmerging:over record.thet the management has a right to
. transfer its employces to any dopartment or section, with a

view to effectively utilize its work force. [t is also emerging
over regord that transfer of Shrl N. Arjun‘and Shri T.N.
Balakristinan were effected under administrative exigency.
No eyebrow can be rdised against their transfer or promotion,
since growth of any olher employee has not been adversely
affected.

L Factsdetmledabove,nnkeltchartlmmf«wdm
ofthe aforesaldemployees were made in consonancewrth\ :

 administrative exigencies. No mala fide, victimization, or

unfair labour practice on ﬂ:e part of the mandgement has
been broughtoverremrd Tt calmotbesmdbymysu'etch
of lmagmatlon “that ‘transfer orders of the aforesaid
mplayueswmeo*lmbie No question mark could be
‘raised on their tranisfer, for want of material over record.

When pmmotwns of the aforesaid employees do not'
“adversely affect growth of aayone in Materials

‘: Managpment(Stm)depmn’Lorﬂteestabﬂshmmtof

thewmentpéawhole I find the action of the.
mmxweﬁus_umﬁad.munmwmt'

. emtitled 20:aumy.polic in that regard.An award.is, adcondingly,
_passed. It be sent.to the appropriate Government for

Handling Assistant (Grads V position) on 16.01.1991. He ~publication.

ification, viz. M.A. (Hmory)dm

BrR.K YADAY, mom
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New Dethi, the 3rd September, 2012

8.0. 3024 .—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central

; ‘Government hereby publishes the award (Ref. No. CGIT/
. NGP/04/2008) of the Central Government Industrial
. Tribunal-cum- Labour Court, Nagpur as shown in the

Annexure, in the Industrial Dispute between The General
Manager, Bharat Sanchar Nigam Limited, Latur and their
workman, which was received by the Central Government

© 0n03.09.2012.

| Party No.1

" PartyNo. 2

{No. L-40011/47/2007-IR (DU)]
SURENDRA KUMAR, Section Officer

ANNEXURE

BEFORE SHRI J.P. CHAND, PRESIDING OFFICER,
CGIT-CUM-LABOURT COURT,NAGPUR

Case No.CGIT/NGP/04/2008 Date: 10.08.2012
: The General Manager,
Bharat Sanchar Nigam Lid.,
Latur,
Mabharashtra.
Versus
: Shri Kundlik Shekba Kamble,
At & Post: Aurad, Sahajani, Teh.
Nilanga,
Latur, (Maharashtra)
AWARD
(Dated: 10th August, 2012)

In exercise of the powers conferred by clause (d) of
Sub-section (1) and Sub-section 2(A) of Section 10 of
Industrial Disputes Act, 1947 (14 of 1947) ("the Act" in
short), the Central Government has referred the industrial
dispute between the employers, in relation to the

~ management of B.S.N.L. and their workman, Shri Kundlik
" Kamble, for adjudication, as per letter No.L-4001 1/47/2007-

}

u¢|'..,

IR (DU) dated 31.01.2008, with the following schedule:-
“Whether the action of the management of Bharat
Sanchar Nigam Limited, Latur in terminating the
services of their workman shri Kundlik S. Kamble
w.e.f. 01.08.2006 is legal & justified? If not, to what
relief the Workman is entitled 7”

[ERTET) - LB RAAER M 4 11 §INe
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2. On receipt of the reference, the parties were noticed
to file their respective statement of claim and written
statement and Accordingly, the workman, Shri Kundlik
Kamble, (“the workman” in short), filed the statement of
claim and the management of B.S.N.L., ("Party No. 1" it
short) filed its written statement.

The case of the workman as projected in the statement
of claim is that he was working as a part time sweeper in the
office of the Telephone Exchange, Aurad Sahajani from the
year 1980 continuously without any break 'in service and
on 01-08-2006, after completion of the day's work, the Sub-
divisional Engineer orally terminated his services saying
that his services not to be required anymore and he had
worked with party no.1 for more than 240 days in every
calendar year from 1930-81 to 2005-2006 and party no.1
terminated his services without any reason and neither
one month's notice nor one month's wages in lieu of notice
nor retrenchment compensation was paid to him before
termination of his services and salary for the month of July,
2006 was also not paid to him and Bharat Sanchar Nigam
Limited came into existence w.c.f. 01-10-2002 and prior to
that the management was totally under the control of the
Government of India, Telecom Department and he was
initially working with the Telecom Department and wages
was being paid to him sometimes by money order and at
times on ACG-17 voucher by the party no. 1. The further
case of the workman is that he was doing the work of
sweeping the office, cleaning the machines and also the
duty of night watchman and other works as ordered by the
officers of the Exchange and on 20-08-2001, he made
representation to party no.1 te absorb him as a permanent
employee, but party no.1 did not take proper action in the
matter, so on 01-03.2003, he again made a representation
and the higher authority of party no.1 called for a detailed
report about him from the subordinate officers vide letter
dated 25-03-2003 and he also made several representations
in writing and so also orally, requesting to increase his
monthly wages, but party no.l did not take proper action
in the matter and the Sub-Divisional Engineer, Aurad
Sahajani and Sub-Divisional Engineer, Nilanga verified his
documents and working days and submitted their report
on 31-03-2003 to the party no. 1, It is also pleaded by the
workman that his application dated 20-08-2001 for
appointment as a regular Mazdoor was as per the
notification published on 07-08-2001 in the daily
newspaper, “Lokmat” and his said application contained
the details regarding the working days and other required
information, but party no.1 did not consider his application
and gave appointment to some juniors and though he
belongs to schedule caste category, the party no.l kept
the post meant for schedule caste category in group 'D'
cadre vacant and all the documents regarding his
engagement and payment of wages are with the party no. i
and number of juniors to him were appointed on permanent
basis as regular mazdoor by party no. 1, in violation of the
provisions of Section 25-H of the Act and party no.l in
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violation of the provisions of Rule 81 of the Bombay
Industrial Disputes Rules, did not publish any seniority
list before termination of his services and the party no.1
did not club the work done by him and violated the
instructions given by the Chief General Manager, Telokbm,
Maharashtra Circle, Mumbai vidé letter no. OM/R/V/RCM/
Review/96 dated 22-09-1996 and though the Department of
Telecom Services, New Delhi vide their circular no. 269/94-
98-STN-II dated 28-09-2000 issued directions regarding
regularisation of casual labourers, the party no. 1 did not
follow the directions and BSNL, office of the General
Manager, Telecom, Mumbai vide lotter no. A/Rect-IOM/
RM/2002/01 dated 06-08-2002 and corporate office of BSNL,
New Delht vide their order no. 269-94/1998-STN-II/Part IV
dated 18-02-2005 issued directions about regularisation of
casual labours, but party no.! deliberately neglected his
claim for regular appointment and retrenched him from
services without any fault. The workman has prayed for
his reinstatement in service with continuity. '

3. The party no.1 by denying the allegations made in

the statement of claim, has pleaded in the written statement

that inter-alia tho workman was engaged on call basis for

Wvpeping the small exchange consisting of two rooms, as
angd when required and considering the nature of

t, it cannot be said that there was master-servant

mhﬁomhpandmahmofmmmlauomhp
e reference is liable to be answered in negative and no
case has boen made out by the workman and Aurad Sshajani
Telephone Exchange is a small auto exchange installed in
two rooms and no regular person is posted in the said
exchange and the said exchange was required to be opened
only when some mechanical fault was to be looked into

and during such repairing, at times, the workman was
engaged by the departmental persons for sweeping and .

cleaning of the exchange and the workman. was being paid
for the same from the contingent fund, at times by money
order and at times, by voucher and the workman was never
engaged either as a casual labour or a part time labour as
per rules and instructions of the department and as such,
the workman has no right to claim regularisation or
absorption and as per its policy decision, since the year
2004, contract is being given by it for maintenance and
housekeeping etc. by floating tenders and as per the policy,
there is no work available with it even on call basis and at
no point of time, the workman had completed 240 days of
work in a calendar year and that apart, it is settled law that
completion of 240 days work in a calendar year is not a
requirement under law for claiming absorption and
regularisation or permanency and considering the nature
of the appointment of the workman, question of compliance
of Section 25-F and 25-H of the Act does not arise and the
advertisement made in the year 2000 has no relevance vis-
A-vis the case of the workman and moreover, the workman

did not fulfil! any of the criteria stipulated in the

advertisement and he also did not submit any application

for its consideration and the workman is not entitled for

. any relief.

4. Besides placing reliance on documentary evidence,
bothﬂlepam«ladmlevwdencetopmwﬂwirrespecnve
claims,

The workman examined hnnself as a witness in support
of his case and filed his examination-in-chief on affidavit.
The examination-in-chief of the workman is reiteration of
the facts mentioned in the statement of claim. However, in
his cross-examination, the workman has admitted that no
appointment order was given to him at the time of

* appointment and he cannot say if in the year 2000, the

management had published notice calling applications from
the workers, who had already worked in the department
and he had applied as per the document, Ext. W-4 on
20-08-2001 and as per the said advertisement, applications
were called for from persons, who were not more than 25
years of age as on 01-07-2001 and he was 47 years old on
01-07-2001 and he has not filed any document to show that
he had worked for 240 days in any particular year and he
had received the salary through post only and he had never

. signed on acquaintance.

5. One Nandkishore M. Pathak, SDE (Vig and Legal).
was examined as a witness on behalf of the party no. 1. In
his examination-in-chief, which is on affidavit, this witness
has also reiterated the facts mentioned in the written
statement. In his cross-examination, this witness has denied
the suggestion that the workman was working in Aurad
Sahajani Telephone Exchange from 1980 to 01-08-2006

- continuously without any break and that in the afternoon

of 01-08-2006, the services of the workman were terminated
by the Sub-divisional Engineer. This witness has also
denied about his knowledge regarding adoption of rules of
regularisation of employees of Telecom department by
BSNL and about the rules which were being adopted by
the Telecom department for regularisation of casual workers
and part time workers. He has also denied of having any
idea about the circulars issued by the BSNL Authorities
regarding regularisaton of casual and part time labours.

6. At the time of argument, it was submitted by the
leamed advocate for the workman that the workman worked
from the year 1980 to 01-08-2006 continuously without any
break in service and in the afternoon of 01-08-2006, the
SDE omally terminated the services of the workman and the
workman had completed more than 240 days of work in
every calendar year from 1980-81 to 2005-2006 and before
termination of the services of the workman, the provisions,
of Section 25-F of the Act were not complied with and as
wages for some period by money order and for some period
on ACG-17 voucher and Ext, W-12 are some of the money
mmeiwwmaweruvaﬂablewid:ﬂwworhmn
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1t was also submitted by the learned advocate for the
WO that as per Ext. W4, the workman on 20-08-20C1
representation to absorb him as a permanent labour,
but inanagement did not take any action on his application.
and Exts. W-5, W-6 and W-7 show that the workman made
mo@:er representation on 01-03-2003 and management
took some action in the matter and inspite of the notification
published in the newspaper, "Lokmat" on 07-08-2001 as
per Ext. W-8 and the submission of the application by the
workman in response to the same on 20-08-2001,
marjagement did not retain the workman and appointed
some juniors and management also did not publish the
seniority list before the oral termination of the workman
andias such, the workman is entitled for reinstatement in
service with continuity and full back wages.

“1. On the other hand, it was submitted by the learned
advocate for the party no. 1 that the workman has failed to
prove that he was in continuous employment and the
documents filed by the workman do not show his
continuous appointment and no document has been filed
by the workman showing that he worked for 240 days
continuously and management has been able to prove
thatithe workman was engaged on call basis as and when
required and the contention regarding submission of
application by the workman en 20-08-2001 in pursuance
to the advertisement in the newspaper is quite irrelevant
and! does not require consideration and apart from the
same, the workman was not eligible as per the said
advertisement as he was already over age and internal
cortespondence by the management do not bestow any
right in favour of the workman and since 2004, work is
being awarded to contractors by way of tenders by party
noj and in support of the same, Exts, M-I and M-II are
prodluced and there is no denial about the same by the
workman, hence question of termination of the workman
frorh 01-08-2006 does not arise and the workman is not
entitled to any relief.

8. It is the admitted case of the workman that he was a

temporary part time sweeper and though he made -

repriesentations to make him regular mazdoor, party no.1
did not consider the same. The workman nowhere pleaded
as tb how he came to be engaged by party no. 1. In his
evidence also, the workman has not stated anything about
the same, According to the party ne. 1, the engagement of
the workman was in need basis and he was engaged as and
whan required. In absence of any pleading and any evidence
on pecord as to how the workman came to be engaged by
party no.i, it can be held that the ¢éngagement of the
wortkman was not in accordance with the Rules of
Redruitment by the party no. 1.

9. Though the workman has claimed that he started
working for the party no.1 from 1980, not a single document
has been filed in support of such claim. From the

E eur- . sl £

documents, Ext. W-12, it is found that the first document
relates to the engagement of the workman in May, 1983,

As per the claim of the workman, there was an
advertisement in the daily newspaper "Lokmat" dated
07-08-2001 for regularisation of the casual and temporary
employees engaged prior to 01-04-1985 and accordingly,
he submitted his application on 20-08-2001, but his
application was not considered and juniors were appointed.
On perusal of Ext: W-7, the paper advertisement, it is found
that one of the conditions for submission of application
was that the age of the applicant should not be more than
25 years as on'01-07-2001. It is clear from the admission of
the workman in his cross-examination and so also from Ext.
W-4 that the workman was 47 years of age as on 01.07.2001.
So, there is nothing wrong in not considering the
application filed by the workman on 20-08-2001, as he was
already overage.

It wiil not be out of place to mention here that in Ext. W-
4, the workman has mentioned that he was working as part
time sweeper for the last 30 years, which means that he was
working since 1971. Such claim in Ext. W-4 goes against
the claim of the workman that he started working in 1980
with party No.1.

10. Though the learned advocate for the workman has
referred to number of letters and circulars in his written
notes of argument, such letters and circulars were not
produced for perusal and consideration of the Tribunal
and in absence of production of the said letters and
circulars, the contentions made by the learned advacate
in regard to such letters and circulars cannot be
considered. It is also necessary to mention here that the
learned advocate for the workman in the written notes of
argument though mentioned about the judgments
reported in 1997 (78) FLR 193 (MP) (M.P. Rajya Beig Evam
Farm Vikas Nigam Vs. P.O. Labour Court}, 1998 (80) FLR-
54 (MP) (M.P.Text Book Corporation Vs. Kirshna Kant
Pancholi) did not file the judgment for perusal and
consideration of the Tribunal.

11, The workman has claimed that his services were
terminated in the afternoon of 01-08-2006 without compliance
of the mandatory provisions of Section 25-F of the Act. The
party no.1 has denied such claim and plead that the workman
did not work for 240 days in any calendar year and as from
2004, the work was given to the contractors by floating
tenders, there was no question of termination of the services
of the workman on 01-08-2006. In view of such denial, it is
for the workman to prove that he had in fact worked for 240
days in the preceding 12 months of 01-08-2006. At this
juncture, 1 think it apposite to mention the principles
enunciated by the Hon'ble Apex Court in this regard.

12. The Hon'ble Apex court, in the decision reported in
AIR 1966 SC-75 (Employees, Digawadih Colliery Vs. Their
workmen}) have held that :—
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“Though section 25-F speaks of continupus. service
for not less than one year under the employer, if the
workman has actually worked for 240 days during a
period of 12 calendar months both the conditions
are fulfilled. The definition of “Continuous Service”
need not be read into section 25-B. The fiction
converts service of 240 days in a period of twelve
calendar months into continuous service. for one
complete year. The amended section 25-B enly.

consolidates the provisions .of section 25(B) and .

2(eee) in one place, adding some other matters. The
purport of the new provisions, however, is not
different. In fact, the amendment of section 25-F of
the Principal Act by substituting in clause (b) the

words “‘for every completed year of continuous-

service” has removed a discordance between the
unamended section 258, and the unamended Cl. (b)
of section 25-F. No uninterrupted service is necessary,
if the total service is 240-days in a period of twelve
calendar months either before the several changes

or after these. The only change in the Act is that this -
service must be during a period of twelve calendar

months preceding the date with reference to which
calculation has to be made. The last amendment has.
now removed a vagueness which existed in.the
unamended section 25-B”.

13. In the decision reported -in AIR 1981 SC-1253 .

(Mehanlal Vs. M/s. Bharat Electronics Ltd.), the Hon’ble
Apex Court have held that :

“Industrial Disputes Act, 1947 (14 of 1947). Section
25-B (1) and (2)- Continuous service-Scope of sub-
sactions (1) and (2) is different, (words and phrases-
Continuous Service)

Before a workman can compiain of retrenchment
being not in consonance with Section 25-F, he has to
show that he has been in continuous service for not
less than one year under that employer, who has
retrenched him from service. Section 25- B as the
dictionary clause for the expression contlnuous

Both in principle and are precedent it must be held
that section 25-B (2) comprehends a situation where
a workman do not in-employment fora period of 12

calendar months, but has rendered for a period-of

240 days within the period of 12’ calendar months
commencing and ceunting backwards. from the

relevant date, i.e. the date.of retrenchment. If he has,

he would be deemed to be in continuous service for

a period of one year for the purpose of section 25-B

and chapter V-A”.
14. The Hon’ble Apex Court in the decision reported:in

AIR 2003 5C-38 {M/s. Essen, Deinay Vs. Rajeev Kumar)

have held that :

“Industrial Disputes Act, 1947 (14 of 1947). 5.25-F,
!O-Retrenchmnt compensation-Termination of .

services wuhom payment of —Dispute referred to ..

Tnhunal-Case .of workman/claimant that he had
worked for 240 days in a year preceding his -
tenmnatmaClaun denied bymanament-Onns lies
uponclannantto show that he had in fact warked for
240 days in ayenr-ln nbsenoe of pmof of rccenpt of.
' salary, the affidavit of the workman is net sufficient.
cwdencetoprovethathehadworkedfor%ﬂdaysm '

8 year preceding histermination.”

15. The Hon’ble Apex Court in the declslbn reponed in
(2005)5 SCC- 100 (Resérve Barﬂc of India' Vs. S. Mani) | have
held that —

“Indmnl ‘Disputes Act, 194785 25F,25-N, 25-Band -
11-240 days’ continuous ServicesOnus and burdér of proof- -
with respect to-Evidence sufficient to discharge.Failure of -
Employer to prove a defence (of abandonment of service)
if sufficient or aniounted to an admission, dlschargmg the .
said burden of proof on the workman dtscharged merely
because employer fails to prove a defence or an altematwa
plea of abandonment of service-Filing of affidavit of

- workman: 1o the effect that he had: worked for 240 days

continuously or.that the workman had repeated

. Tepresentations er raised demands for reinstatement, is not- |

sufficient evidence that can discharge the said burden-
Other substantive evidence needs to be adduced to prove
240 days’ continuous service-nstances of suc!r evnience :

given,

The initial burden of proof was onthu wm:kmn 10 show
that they had cormpleted 240 days of service. The Tribunal
did not consider the question from that angle. it held that
the burden of proof was upon the appelfant on the premise
that they have failed to prove their plea of abandonment of

_service.

Filing of an affidavit is only his own statetnient in his
favour and that cannot be regarded as sufficient evidence
for any Court or Tribunal to come o the coficlusion thata’
workman had in fact, worked for 240.days in a year. Such
evidence might include proof of receipt of salary or wages
for 240 days or order or record of -appointment or
engagement for this period or the terms and conditions of -
his offer of appointment, or by examma!mn of any other '
witness in support of his case. - -

16. So, it is clear-from the principles enunciated by the

' Hon’ble Apex Court in the decisions mentiened above that

for applicability of section 25-F of the Act, it is necessary
to prove that the workman.werked for 240 days.in the -
preceding 12 .calendar months.commencing and counting

- backwards from the relevant date and the burdeu of such

proof is upon the workman
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the enquiry officer. By means of his said order he imposed
the punishment of dismissal from service upon the workman
accordmgly a show cause notice was issued to the
workman Ext., M-11 is the copy of the said letter. Ext.M-12
is the representation moved by the workman against the
show cause notice. After considering the recommendation
th disciplinary authority finally passed order dated
14-06-83, copy of which Ext. M-13 and he confirmed the
proposed punishment of workman's dismissal from service
without notice, However as regard charge No. 5, after
tonsndermg the submission made by the workman in his
tepresentation he held that the said stood proved only to
the extent that the workman reported at the training camp
at Kanpur one day later. Against the order of the
punishment passed by the disciplinary authority the
workman preferred an appeal which was dismissed by the
Chief Regional Manager/Appellate authority by means of
his order dated 15-10-84, copy Ext. M-16.

5. The workman's case is that he was appointed as

guard in the bank in 1971 and confirmed on the said post in
1973. In March 1979 he was posted at Golagokaran Nath
Branch. Since the branch manager of the said branch was
annoyed with him with a view to victimize him he issued
him the charge sheet in question. According to the workman
the charge sheet was not issued by the competent authority.
The construction of charge sheet was illegal. The
allegations on which he was charged amounted to minor
misconduct. He alleges that he was not supplied with the
copies of the material documents on which the charges
were based. During the inquiry he was not given full
opportunity to defend himself. The findings of the inquiry
officer were perverse as these were not based on material
ion record and legal evidence. He further alleges that the
jpunishment of dismissal from service awarded to him was
thighly disproportionate and excessive when looked into
‘the gravity of charges.
i 6. He has therefore, prayed that the order of the
ipunishment dated 01-06-84, be set aside and he be
reinstated in service with full back wages and consequential
ibenefits,

7. Opposite party has filed the written statement
.contending that that the workman joined the service as
jguard on 29-07-73 and confirmed on the said post with
seffect from (4-03-74. It is stated that while he was posted at
;Golagokaran Nath branch he was served with a charge
1sheet dated 20-02-82. It was valid and it was signed by the
:competent Authority that the Regional Manager. The
|charges were specific. The documents were supplied to
: the workman during the inquiry proceedings which were
iperused by him. It has been denied that the charges
' amounted to minor misconduct. It is stated that the inquiry
 as conducted by following the principles of natural justice.
‘The workman had fully participated all along and the
i findings of the enquiry officer were based on legal

IREF X |u<wu-uanlwu-un mwm--
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evidence. The finding of the enquiry officer and the order
of the disciplinary authority and appellate authority were
based on material on record which was not malafide and
the punishment awarded to the workman was quite
proportionate having regard to the gravity of the charges.

8. Workman has also filed rejoinder in which nothing
new has been pleaded by him,

9. My learned predecessor after giving full opportunity
of arguments to the contesting parties dnd after giving his

_ anxious consideration to the oral as well as documentary

evidence on record gave its award on 21-02-91 by exercising
the powers of Section 11-A of the Industrial Disputes Act,
1947, and modified the punishment of dismissal into
reinstatement of the workman in the service of the bank
with stoppage of one annual graded increment which
cumulative effect.

10. This award was challenged by the opposite [party
by filing writ petition no. 17586 of 91 which was decided by
the Hon'ble High Court on 27-07-04, wherein the award of
the tribunal was set aside and the matter was remanded
back for fresh adjudication.

11. As my learned processor has held that the inquiry
conducted by the opposite party was not fair. In such
circumstances and where the opposite party has also led
the evidence to establish the charges therefore, considering
that the inquiry was not conducted fairly, now 1 am looking
into the matter whether the opposite party has been able to
establish the charges against the charge sheeted employee
before this tribunal.

12. To establish the charges opposite party has
produced oral as well as documentary evidence whereas
the claimant has denied the charge by producing himself
as a witness as W.W.1.

13. I have examined oral as well as dogumentary
evidence of the parties. ‘

14, There were number of charges levelled against the
charge sheeted employee. Firstly | am looking into the
charge nos. 5 and 7 which relates to the misconduct of the
delinquent employee.

15. Regarding charge no. 5 witness M.W.1 S Dilip Kumar
Mehrotra who is a branch manager stated on oath that the
claimant Sri Tiwari was relieved from his duties on 27-04-81
and he was directed to report for training at Kanpur Green
Park Stadium. He was toreport on 28-04-81 by 4.00 p.m. He
was having the fire arm along with cartridges in his
possession, But he did not report at the training centre. He
was directed to deposit the gun and cartridges at the
training centre but he did not deposit. He did not present
himself on 29-04-81 at the evening parade and was found
absent. He did not submit any letter for his absence to the
security officer at the training centre. Paper no. 47/2 is a

-pulTlTQ'il!l'll ST G| T S O 553
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letter of Brgd. Cu'clc Secunty Officer. written:to.the Chief
Regional Manager SBL, copy addressed o the Regional

Manager and Branch Manager «of the SBI, Golagokaran™

Nath. He has clearly written that Sri Tiwari, did not report
for duty on 28-04-81. He was also found missing along:

with the bank gun and cartridges at 5.00 p.m. on 29-04-81.1:
He has written—his being absent with bank gun_as a very.i:-
serious effence ‘and a high security risk. 'It'is 'strong}y.

recommended that smtable action may be recommended
for his dismissél. :

16. M.W. 1 also stategl that tl;e CSE dld nqt;p;btam any-:

after complenpn of i trmmng This I;ammg was;1o.be held till
05-05-81.

17. This relates to. charge no. 5 The witness-has been ..
cross examined on this peint by the epposite party in detail
but nothing has come.out in his statement which makes his
statement unbelievable. When the statement-of W.W.1
examined by me in this reference, I find that the statement
given by W.W.1 on this peint is vague and unspecific. He
stated in the cross that be does not know when he was
relieved from duty. He dogs.not know whether he has to
reach on 28-04-8 1. His statement that,when he reached for

training centres and reported at.3.00.O'clock and no officer S
was found. This statement is totally unbelievable. His

statament that the security officet perimittéd him to keep
the gun and cartridges with him i¢ also unbélievable. There
is no application in this respect filed by, the W.W.1. He
stated at page no. 6 that when he.did not join for the training
centre so questlon of gettmg the. rehevmg certn“ cate does
not arise. Therefore, from this stateriient aiso the whole::
charge of the opposite: party:has' been' established as he
himself admitted that he did not join, the training centre.
His statement is very shaky which cannot be believed as
true, therefore charge no. § is found éo be established. This

charge has also been-found to-have been proved by my:
learned predecessor in earlier award: of the tribunal given!: <the workmap.

in the year 1991,

R

18. There is another charge, chargeno. 7, which relates”’
to-that the CSE iis not obéying the dlrectlbn of the Semor
Officers. Several times he has been issued show cause

notices/memos. He never replied either of any memos._,‘

Cf@ii%ﬂimﬂﬁ?ﬁ!ﬂ opipodite iperty on this point again
he replied in a vague manner, he salgl he 80 s not know

P hither hé 1‘ld§ el e ‘i‘é%:iﬂ 5 viot Jurlng the inquiry

"pi'dceedrn

'l‘here* *ddedror %pear o, 6’ any Tala fide
of 'ihe it

tof the mahpeiérit fég:irdto R

arge nos. 5 -
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15 1 has hespopiandsrh by he /DR party that

,w_ba%svsf, the.origina) documents yuere in-theis pRssession
they have filed it, but it being an old case:spheysummoned
documents from the ¢laimant himself as the opposite party

‘» 1 i
“has wu Hed‘ to hlfn ‘the evidence of the parties were also
relieving ceruﬁcate from the ummmgge;y;rg whnqh;s,requnrefi oo pp P

taken ift thikrespedt. 4¢hs stated by the workman that all the
copies which wererssupphied to him were given to his

Brevious AR and he did.- not:thoyght it poper to obtain

;. Abose. PApETS, romy-bis, couasgl, Therefpre: fheg does not

appear to be any, qlg],arfyk of the opposite party in not
producing the original of other documents Whatever the

documents and evidence Tas Heen- pi‘odguced ckharges 5
and 7 cleasly stands torksd-proved il i

20. There is an other charge; Chargeng'3 witrkin it has
been alleged that one account lislider Smt. ‘Wisiki! Devi has
given Rs., 350 to deposit in her;agoount bt it was not

deposited are returned after 15 days. g

21. I'have examjped the evidence on this point. There is
no direct evidence on this gomt, 35 St Smt Mﬂkl I)ev: has
not been produced here, fhough she was produced during
the inquiry proceedings. Durmgt‘he {qu.rilyﬂrdtéédmgs it
has been found that she:isqin tHiterate Iadyiahitshéhas not
.Igvelied any allegations against the CSE MM Hﬁmwnness :
" of record and is not a w1tness of fact. In my view there is no
such direct or solid' ci'rcumstant:al evidence from which it
can’be inferréd thatthe! CSE had béen gty of holding the
. Ameunt of Ra, 350-anihmisusing if:J fiad-hat this charge
0. as ﬂ%;kﬁmttwysmved by« thej oppemt&pm*agamst

R s B PR T

22. In view of above it is held that the ‘4&tioh of the
opposite pavty-as reférred toiin Wi wHedulé of reference

: aondcr is held:to ‘bt jnmﬁed uﬂd legdtiiAWard is given

owipnnfT e

Witness M.W.1 has specifically stated in his evidence that ™

memos dated 24-04-80, 07-08-80 and ather memos mentioned
at page no. 7 and reminder were issued to, the CSE. All~
these memos were fi led durmg the i mqmry proceedings. "

The CSE did not reply any of the memos. There is a reference:

ﬁm‘snzv_-«@nﬂﬁm ﬁam ar&m 20947.( 1947 HT

<{14) A} MRE L1 g A SR e e o %

. R Gag fenivae ol 3% wUHH % wm sy F
it it e e, 7 i oL ST sifwreTay oW

. inpaperno.48/11. During CSE didnotfile any reply- | _ ISR _ \
ofm- miemos or did. fﬂf’ that:he-has filed the rr:';]yu ) o TR, TR M WSS { T W 282/99 ) 0 GHTIYIT
earlier. Thus he has committed the breach.of the orders of* mtﬂ«%‘ “ﬁmm‘ﬁ 311 93 20’72 ﬁm 53" ol
the Senior Officers. This witness has been thoreughly cross .+ 74" R U P
examined also. Nothing has core out in his statement which * - T B o e
may make his staternent unbelievable. When W-W.1 was | S e e e
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New Delhi, the 3rd September, 2012

5.0.3027.—In pursuance of Section 17 of the industrial
Disputes Act, 1947 (14 of 1947), the Central Government
hereby publishes the Award (Ref. No. 282/99) of the Central
Government Industrial Tribunal-cum-Labour Court,
Jabalpur as shown in the Annexure, in the industrial dispute
between the management of State Bank of India and their
workmen, received by the Central Government on
31-08-2012.

[No. L-12012/175/99-IR (B-1)]
RAMESH SINGH, Desk Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
JABALPUR
No. CGIT/LC/R/282/99
Presiding Officer: Shri Mohd. Shakir Hasan
The Asstt. Secretary,
SBI Workers Union,
C/o SBI, Sector-I,
Bhilai (MP) ...Workman

Versus

. The Dy. General Manager,
- State Bank of India,

Zonal Office, Shanker Nagar,
Raipur (MP) ...Management
AWARD

Passed on this 12th day of July, 2012

1. The Government of India, Ministry of Labour vide its
Notification No, L-12012/175/99-IR(B-I) dated 13-8-99 has
referred the following dispute for adjudication by this

~ tribunal:—

“Whether the action of the management of State Bank
of India in terminating the service of Shri Labha
Kumar Bhondle, Temporary employee (Sub-otdinate
cadre) at Alka Departmentat Stores, Sector-10, Bhilai
Branch w.e.f. closing of business on 13-11-96 is justified?
If not, to what relief the workman is entitled to 7

2. The case of the workman/union in short is that the
workman Shri Labha Kumar Bhondle was appointed as

* temporary employee in the year 1988 by the management
i Bank at Bhilai Branch on full time basis. Since 18-4-93 he

wotked uninterruptedly till termination from service on
13-11-1996. He was neither given one month's notice nor
paid one month pay in lieu of notice nor paid any

" retrenchment compensation as provided under Section
i 25-F of the Industrial Dispute Act, (947 (in short the

‘JI‘I i

Act, 1947), Tt is stated that the termination of the workman

Sy ]
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is illegal and arbitrary. It is stated that after termination the
workman is not in gainful employment and his family is on
the street. It is submitted that the workman be reinstated
with back wages.

3. The management appeared and filed statement of claim
(Written statement) to contest the reference. The case of
the management, inter alia, is that the alleged wotkman was
engaged as purely temporary casual employee in the State
Bank of India, Atka Departmental Stores, Sector-10, Bhilai
Branch. His services were utilized intermittentty. He worked
inthe year 1988-99 days, in 1989-7 days, in 1990- 9 days, in-
1991- 53 days, in 1992- 124 days, in 1993- 264 days, in 1994- -
299 days, in 1995- 297 days and in 1996- 242 days. He was
engaged as purely casual employee on daily wages basis
till 13-11-1996. His engagement was on contract basis which
was commenced with the opening hours of the bank and
ended with the closing hours of the Bank and the provision
of Section 2(o0)(bb) of the Act, 1947 is atiracted. It is stated
that Branch Manager was authorized to engaged on daily
wages on exisgency of work. It is stated that no notice was
required to be given to the daily rated employees nor he
came within the meaning of retrenched employees as defined
under Section 2(00) of the Act, 1947. It is submitted that
the alleged workman is not entitled to any relief.

4. On the basis of the pleadings of the parties, the
following issues are for adjudication—

. Whether the action of the management in terminating
the services of Shri Labha Kumar Bhondle w.e.f. after
closing the business on 13-11-96 is justified?

II. To what relief the workman is entitled?
5. The following facts are admitted by both the parites—

1. The workman Labha Kumar Bhondle was engaged
" by the management Bank as casual employees on
daily rated.

2. He had worked in the management Bank in the year
1988- 99 days, in 1989- 7 days, in 1990- 09 days, in
1991- 53 days, in 1992- 124 days, in 1993-264 days, in
1994- 299 days, in 1995- 297 days and in 1996- 242
days.

3. He was terminated from service after closing of the
Bank on 13-11-96.

4. He was not given one month notice nor one month
wages in lieu of notice,

5. He was also not paid retrenchment compensation as
required under Section 25-F of the Act, 1947.

6. Issue No. |

Now the important point for consideration is as to
whether the engagement of the workman was a contract of
employment between the employer and the workman and

B N AN T | e 4ok | RN AR AR YR} - . aqe—
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on its expiry the workman was terminated and the provision
of Section 2(00)(bb) is attracted. According to the workman,
he was engaged as a temporary employee and his
termination is a retrenchment. It is denied that his
engagement was on the basis of contract and the provision
of Section 2(0co)(bb) of the Act is attracted. Whereas the
only contention of the management is that the workman
was engaged on contract basis which was commenced
with opening hours of the Bank and ended with the closing
hours of the Bank and the provision of Section 2(co)(bb)
of the Act, 1947 is applicable. As such no notice and no
payment of compensation are required. Admittedly there
was no agreement of contract in writing between the
management Bank and the workman. It is also an admitted
fact that the workman has worked more than 240 days every
year from 1993 to 1996, The workman shall be deemedtobe
in continuous service for a period of one year during a
period of twelve calendar months preceding the date with
termination or reference to which the calculation is to be
made under the provision of Section 25(B)(2) of the Act,
1947. This itself shows that his service is to be considered
as continuous service under Section 25(9BX2) of the Act,
1947 and his terms of engagement as pleaded by the
management that it was commenced with the opening hours
of the Bank and ended with the closing hours of the Bank
is not justified and acceptable. The management has also
admitted in the pleading that the Branch Manager was
authorized to engage on daily wages on exisgency of work.
This shows that the relationship of employer and employee
between the management Bank and the workman was
established. Thus it is clear from the pleading itself that the
provision of Section 2(00)(bb) of the Act, 1947 is not
attracted and the workman is considered to be retrenched
by the management bank under the provision of Section
2(00) of the Agy, 1947.

7. Now let us examine the evidence adduced in the case.
Though the management has already admitted in the
pleading that the workman had worked from 1988 to 1996
as daily rated employee and from 1993 to 1996 he had worked
more than 240 days in each year to establish sufficiently
that he shall be deemed to be in continuous service for a
period of one year during the twelve calendar months
preceding the date with reference as provided in Section
25(B)(2) of the Act, 1947. The workman Shri Labha Kumar
Bhond!le has supported the case in his evidence. He has
stated in his cross-examination that he was engaged at the
relevant period as daily wages employee and after 13-11-
96, his work was not taken by the management. He has
denied that he was engaged on contract basis. This
evidence also shows that he was engaged continuously
under the provision of Section 25(B)(2) of the Act, 1947
from 1993 to 1996 as he had worked more than 240 days in
every year tifl termination, Thus itis clear that there was no
contract as has been alleged by the management rather he
was engaged on exisgency of work.

8. The management has also adduced one witness. The
Management witness Shri Thomnrotu Bhagwati Rao is
presently working as Asstt. General Manager in the Zonal
Office, Raipur. He has also supported in his evidence that
the workman was engaged as purely temporary casual
workman at Alka Departmental Stores Branch at Bhilai. This
shows that he was not engaged on any contract basis. He

has also admitted in his evidence about the period of work
" done by the workman and has specifically stated the period

of works done in each year from 1988 to 1996. His evidence
also shows that the workman shall be treated as in
continuous service in each year from 1993 to 1996 till date
of termination. Thus his evidence aiso proves the case of
the workman.

9. Now another important point is as to whether the
workman was given one month notice and was paid
retrenchment compensation before termination. On the
basis of the discussion made above, it is clear that the
employment of the workman shall be deemed to be in
continuous period of ane year during the twelve calendar
months preceding the date with reference. As such the
provision of Section 25 F of the Act, 1947 is attracted in the
case. Admittedly the management had not given one month
notice nor one month wages in lieu of notice and
retrenchment compensation as required under Section 25-
F of the Act, 1947 before termination. Therefore the
termination of the workman after closing hours of the
business of the Bank on 13-11-1996 is illegal and against
the above provision of the Act, 1947. This issue is decided
in favour of the workman and against the management.

10, Issue No. 11

Another important points are as to whether the workman
was in gainful employment after termination or whether the
workman is entitled to back wages. There is specific
pleading of the workman that he is out of gainful
employment since his termination and his family is on the
street in these hard days. It is stated that beside legal
protection, he deserves sympathy on humanitarian
considerations. There is no case of the management that
after disengagement by the management, the workman is
in gainful employment. The workman has stated in his
evidence that he has been put to starvation and his family
is on the street. This aspect shows that he is without any
employment. There is no cross-examination of the
management on the above point. There is no reason to
disbelieve the evidence of the workman on the point of
gainful employment.

11. The learned counsel for-the management has
argued that the workman was last engaged about 15 years
ago. It is stated that the Hon'ble Supreme Court has
consistently taken the view that the relief by way of
reinstatement with back wages is not automatic and may
be wholly inappropriate even though the termination of
the employee is in contravention of the prescribed
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proceflure. Compensation instead of reinstatement has been
held to.meet the ends of justice. The leancd counsel for
the mynagement has relied the decision reported in 2011(1)

MPLI 11, incharge Officer and Another Vrs. Shanker Setty - |

whergin the Hon'ble Apex Court has held that—
"We think that if the principles state in J agbir
Singh, (2009) 15 SCC 327 anid the decisions of this
Court réferred to therein are keépt in mind, it will be

Found that the High Court efved in granting relief -
bf reinstatement to the ‘respondent. The _

respondent was engaged as daily wager in 1978
knd his engagement contimied for about 7 years
Intermittently upts September 6, 1985 i.e. about
25 years back. In a case such as the present one,
t appears to us that relief of reinstatement cannot
cjusiif_]_ed and instead mbnetary compensation
vould meet the ends of Justice. In our considered
pinion, the compensation.of Rs. 1,00,000 (Rupees
One Lac) in ligu of reinstatement shall be
ppropriate, just and, equitable. We order
ccordingly. Slich.paymzent s'hall"he made within 6
_ Yeeks from today failing which the same shall carry
_ _ipt_e_resl 4t the rate of 9 per.cent per-annum.”

Thejlearnéd counse? for the maivigément has also relied
a decisovréported in €2009).15 S:CIC. 327Jabir Singh Vrs.
Haryada State Agriculture' Marketing Board and Another.
Thus itl appears that the relief of réinstaternent carinot be

justiﬁe;t and instead monetary compefisation would meet

the énds of justice. The manageiment fs; thas, directed to
pay Rs./1.00,000 (Rupées One Lac) o the Workman within

two months from the date of receipt of the award failing .

which lje shall be entitled for reinstaiement with full back
wages: Aceordingly the reference is answeéred. '

12. .IP i'h_e' result, the awé_rd is pz'a.s;sé'd_ without any order
to costy. L

b wifeeeh 3 faamr 2012

1.3§.3028.— Sl Farg siifres, 1947 (1047 1

14) BTHD 17 & ST, FEE BT 9 o
YavE # TG Frirrnt o o Wi @ o, A H
AT, ST e (e e 192/99) HIT

& &, 5 B wER ) 03-09-2012 ) I A oA |
[H. TE-41012/198/98 -HE. 3R, (7H1-1))]

- New Dielhithe 3rd S_ept;:ﬁ)b;;tt,x_Z{)_IE ‘

$.0.3028 . —In pursuance:of $cation 17 of the
Industrigl Disputes Act. 1947 (14 of 1947}, the Central
Governmjent hereby publishes the Award (Ref. No. 192/99)

of the C}:m. Govt. Indus. Tribunal-cum-Labour Court,
Jabalpur hs shown.in the Annexure, in the industrial dispute

‘ MOHDbHAK[RHASANPremdmg Officer.

DRI IR R 1 U R - U

between the management of Central Railway and their

‘workmen, which was received by the Central Government

on 03-89-2012.

(No. L-41012/196/98-IR (B-)]
RAMESH SINGH, Desk Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
JABALPUR

NO. CGITALC/R/19299
Presiding Officer : SHRI MOHD, SHAKIR HASAN

Shri-Sunil Yeshwant,

R/o Prem Nagar,

RB-1, 404G New Yard,

Itarsi : : ... Workman

Versus

The Divisional Railway Manager (P),
Central Railway,
Habibganj,
Bhopal (MP) ... Management
"AWARD

Passed on this 24th day of July 2012
!. The Government of India, Ministry of Labour vide its _

" Notification No. L-41012/196/98-IR (B-I) dated 5-5-99 has

referred the following dispute of adjudication by this
triburial -
~ “Whether the action of the management of Central
Railway, Bhopal in not paying the wages from
29-11-97 10 2-7-98 is justified? If not, to what relief
the workman is entitled for 7"

2. The workman appeared on 28-7-05 along with his
counsel but he did not file his statement of claim on several
dates. Lastly he became absent. Therefore, the reference is
proceeded exparte against him on 11-8-2010 after about

- five years of his appearance.

3. The management also appeared in the case.
Subsequently he filed an application dated 20-12-2011 that
the workman has not filed any statement of claim and there
is no.particulars of services of the workman available to
the management. Thus the management does not want to
file any Written Statement. It is submitted that accordingly
the award be passed. This cléarly shows that there is no
dispute for adjudication befere the Tribunal .and this is a
case of no dispute,

4. Considering the above aspect of the case, it'is clear
that the workman has no dispute in existence or he does
not want to raise any dispute. As such he became absent.
Hence it is a case of no dispute. Accordingly the reference
is answered.

N ) 1 1 o mmm——— s e a .
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5. In the result, 1o dispute award is passed withoutany

otder to costs.

¢ foeeht, 3 ot 2002

313029 e faag el e, 1947 (1947 1 |
14) @ 9O 17 H st § - Sy G W Yed F

e % g ! S T FHER F S,
frfde ol g # i aveR Siifn s
SR VT, AT S I (e S 111/96 ) A1 IR
FT L, A B GEETHY 03-09-2012 FY W FIF A1

[, Tei-41012/54/95~ SEAT (RD]

New Delhi, the 3rd September, 20 12

$.0.3029 .—In pursuance of Section 17 of the.
Industrial Disputes Act, 1947 (14-af 1947), the Central
Government hereby publishes the Award (Ref. No. 111/96)
of the Cent. Govt. Indus. Tribunal-cum-Labour Court,
Jabalpur as shown in the Atmexue; in the industris! disputé’

between the management of Central: Raitway -and-theig - -
workmen, which was réceived bythe Central Government ..

on03-09-2012

ANNEXURE
BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
JABALPUR
NO.CGITLC/RAIING =
Presiding'Ofﬁcer:SHRl‘MO‘-HD. SHAKIR HASAN:: -
ShriGanesh Prasad, *~
C/o Manish Dfessefs,
Kasturba Nagar,
Near Post Office,
Chungi Chowki, .
Kanchghar, Jabalpur
: : - VYersus-
The Divisional Railway Manager ,
Central Railway, B
Jabalpur. ... Management
Passed i this 24t ddy oF Jurly, 2012-
1. The Goverrinierit of Iridid, Mimisery of Labour vitleits
Notification No. L-41012/154/95R(B-1) dated 17-4-96 has

referred ‘the following dispute '6f adjudication by this -

tribunal :— e

“Whether the action of the manager_ﬁeﬁt_,_of Central

Railway, Jabalpur (MP) in terminating the servicesof’
Shri Ganesh Prasad Jagmohan, Ex-Loaderman) Lo+ i

 MOHD. SHAKIR HASAN, Presiding Officer

 [No.LAI0L/ISHOBIRBD]
RAMEsHergﬂ,_Deschfﬁge'r_' ;

‘shed, NKJ w.e.f: 10-6-85 is legal-and justified 7 Ifnot

- to what fehief the workman is-entitled for 27
2. The ¢ase of the workiwan in short-is that he-was.
workinig as Ladderman in Loceshed atNew Katni Junction.
He was chdrge’ sheeted o i11:2-1985 for unautherized

© absence. A'depaitmental proceeding was initiated against -

him on 2#i5:1985. The Enquiry Officer submitted his
ﬁndirjgsh't;)lding--him guilty of the charges. The Disciplinary
Authority' agreed with the findings: and imposed: the

. punishment of ‘femoval from service vide order dated
' 4-6-1985. The workman preferred appeal but tie same was

rejected. it is stated that the managemerit had norexamined
any witness. The Enquiry Officer siiply examined the
workman and he had not admitted the charges rather he
had explained the circumstances of his absence, It is stated
that the punishment is disproportionate o the charges
alleged fo have been proved;against him, It is submitted
that the order of removal from service be setaside. © - '

3.The management appeared and filed Written
Statement, The case of the management, interalia, is that
admittedly the. wor'kr.ﬁ'an‘ was Ladderman at New Katni
Junction, He was ¢harge-sheeted oni T1-2-1985 for his
unanthorized absence. The workman' dppeared in the
deparimenta) enquiry and admitied the chargés of his ’
absence of 77 days. The Enquiry Officer after considering
the documents and the admission of ttie workman subimitted
enquiry report holding him guilty of the charges. The
Disciplinary Authority imposed the punishment 6f removal:

from service on 4-6-1985 and his appeal was rejected on

26-7-85. It is stated that the punishment frmposed-on' the

workman is proportionate with thi¢ conduut of the workman
and no interference is warranted. The workman is ‘not
entitled to any'relief. B
4. On the basis of the pleadings of the parties. the
following issues are settled for adjudication— *
L Whetherthe depgrgmgn_ta!;_chui};y_conduqtéa by the
;. . management against the workman is legal and proper?
Il Whether the punishment of remowal: from ;en{icc ‘
_ imppsed on the workman is proportionate 10 the
_charges committed by the workiman-and is required
_ _'l_‘ciny’in_t@erfer'e_ncé undler the provision of Stction T 1A
., ofthe Industrial D’i’s.'pute Act, 1:94"_?"?““ ' o
L. To what relief the workman/his legal heir is entitied?
5. 1sstie No. | - SR PRRTTY
Thls ‘i'sfs‘l,l'ee :4‘55 taken up as preliminary issee. After
hearing the parties and after pertising the materials on
the record, itis held on 28-7:201 I'that thie depattmental
enquiry, conducted by the managefent against the
workman is proper and legal. Thius this issue i§-aiready
earlicrdecided. *
G dssueNodl.
Now the.very short.question is for Consideration as to -

whether: the punishment is propo_niqnatgé_zind"‘i:_rcqi__l'ir‘eg
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any inferference under Section 11A of the 1.D. Act. The
learnett counsel for the legal heir of the workman has
contended that there was no charges of habitual absence.
Moreaver the charge was for absence of 142 days from
April 1983 to November 1984 whereas the part charge is
alleged to have been proved that the workman was
unauthorized absent for 77 days only. It is stated that the
punishment of removal from service is disproportionate to
the part charge alleged to have been proved against him. It
is not ut of piace to say that during the pendency of the
refererice case the workman died on 6-8-1998. The wife of
the workman Smt. Pushpa Sahu is substituted in place of
the wotkman on 28-1-99.

7. The learned counsel for the legal heir submits that the
provision of Section 11 A of the 1.D. Act, 1947 provides
that if the dismissal is not justified from the materials on
the record, the Court has jurisdiction to pass any lesser
punishment in lieu of discharge or dismissal from service.
Section 1] A ofthe L.D. Act, 1947 runs as follows—

“Pawers of Labour Courts, Tribunals and National
Tribunals to give appropriate relief in case of discharge or
dismisgal of workmen-Where an industrial dispute relating
to the discharge or dismissal of a workman has been referred
to a Labour Court, Tribunal or National Tribunal for
adjudication and, in the course of the adjudication
proceegings, the Labour Court, Tribunal or National
Tribunal as the case may be is satisfied that the order of
discharge or dismissal was not justified, it may, by its award,
set aside the order of discharge or dismissal and direct
reinstgtement of the workman on such terms and
conditions, if any, as it thinks fit, or give such other reliefto
the workman including the award of any lesser punishment
in lieu of discharge or dismissal as the circumstances of
the cas¢ may require :

Provided that in any proceeding under this section the
Labour Court, Tribunal or National Tribunal, as the case
may beshall rely only on the materials on record and shall
not take any fresh evidence in relation to the matter.”

8. The record clearly shows that no fresh evidence is
adduced in the case on the point of charge. The materials
available in the departmental enquiry clearly shows that
the charge was of unauthorized absence of 142 days and
the part charge appears to have been proved that he was
unauthorised absent for 77 days in broken period.
Moreover the same had been accepted by the deceased
workman on the ground that his mother was very old and
was suffering from asthama. No evidence of the witness of
rhe maagement was adduced to prove the said charge.
There i$ nothing on the record to show that previously he
was punished or warned by the management for absence
from duty. The workman had further requested that he would
not give chance in future. Now the workman is dead. | find
that being a first partly proved charge against him on his
voluntaty admission on the reasons of his mother’s iliness,

il i l|1l'~\ N B ed A

BRI SR NI O 1 (11T H'“”Tl*‘"‘l“"" muwﬂ“ .
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the punishment of removal from service is excessive and
disproportionate and any lesser punishment is required in
lieu of dismissal from service. Accordingly the order dated
4-6-835 of removal from service of the workman w.e f.
10-6-85 is reduced to the punishment of compulsory
retirement from the same date. This issue is thus answered
in favour of the workman and against the management.

9. Issue No. I11

It is clear that the workman is dead and his wife
Smt. Pushpa Szhu is substituted in his place. Accordingly
the management is directed to pass appropriate order to
pay retirement benefits in favour of legal heir if admissible
in accordance with law and rules considering that the
workman had compulsory retired w.e.f. 10-6-85. The
reference is thus answered.

10. In the result, the award is passed without any order
to costs.

MOHD. SHAKIR HASAN, Presiding Officer
% feeed, 3 faaw, 2012

1. 311.3030.— 3N foarg aifafram, 1947 (194751 14)
1 4T 17 % ST H, Fira SR oNfaee 9% st Tl
Yo % g Friemel 3t 3T el & i, erEy b
T siedifer foae # S oaw iveifhe atfuertoysm
W,Wﬁm(ﬁaﬁm 11/2010} T WIS H1

&, T HE TERH 03-09-2012 FTWE 91
(€. T-12012/628/1989- 3.3 (Hi-1)]

New Delhi, the 3rd September, 2012

5.0.3030.—1In pursuance of Section 17 of the [ndustrial
Disputes Act, 1947 {14 of 1947), the Central Government
hereby publishes the Award (Ref. No. 11/2010) of the Cent.
Govt. Indus. Tribunal-cum-Labour Court, Jaipur as shown
in the Annexure, in the industrial dispute between the
management of Oriental Bank of Commerce and their
workmen, received by the Central Government on
03-09-2012

[No. L-12012/628/1989-IR (B-1)]
RAMESH SINGH, Desk Officer

ANNEXURE

CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-
- CUM-LABOUR COURT, JAIPUR

PRESENT : Shri N.K. Purohit, Presiding Officer
1.D. 1122010

Reference No. 1.-12012/628/1989-IR(B-I) Dated 21-4-2010
Shri Bhagwan Singh,

S/o0 Shri Chhote Lal,

Residence of Anah Gate Kodian Mohalla,

Bharatpur.

Bl L DEE LR T L T
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Vis.

Regional Manager,
Qriental Bank of Commerce,
Anand Bhawan Sansar Chandra Road,

Jaipur.
Present:
For the Applicant : None
For the Non-applicant : Sh. B.S. Ratnu, Adv.
AWARD
24th July, 2012

1. The Central Government in exercise of the powers
conferred under clause (d) of Sub-section 1 & 2(A) of
Section 10 of the Industrial Disputes Act, 1947 has referred
the following Industrial dispute to this tribunal for
adjudication:

“Whether the action of the management of Oriental
Bank of Commerce, Bharatpur in terminating the
service of Shri Bhagwan Singh, Peon w.e.f.
29-6-1986 is legal and justified? What relief the
concerned workman is entitled to ?”

2. The workman in his claim statement is pleaded that
he has employed by the non-applicant as peon on 1-1-85
but his services were terminated on 29-6-86 in violation of
section 25-F & G of the LD. Act & Rule, 77 & 78 of the
Rules, 1957.

3. The workman has pieaded that earlier he had raised
an industrial dispute in this regard which was referred to
Central Industrial Tribunal, Jaipur for adjudication and
against the award passed by the said tribunal a writ petition
was filed by him which was rejected. Now, Central
Government has again referred the said matter for
adjudication.

4. The workman has prayed that since his services were
terminated in violation of the provisions of section 25-F &
G, he should be reinstated with all consequential benefits.

5. An application on behalf of the management was
moved oh 10-3-2011 stating therein that the dispute
involved in the present matter was earlier referred to C.1.T.,
Jaipur and it was registered as CIT No. 17/93 and award
was passed on 17-4-97. The same matter has been referred
for adjudication; therefore, the present reference is not
maintainable on the ground of principle of res-judicata.

6. The management has produced the copy of the award
dated 17-4-97. Upon perusal of the award passed in CIT
No. 17/93, it reveals that carlier vide reference order No.
[-12012/628/89-D-11-A dated 21-10-93 the following dispute
was referred for adjudication:-

“Whether the action of the management of Oriental
Bank of Commerce in terminating the services of
Shri Bhagwan Singh is justified? If not, what relief, is
the workman concerned entitled to 7”

7. Upon perusal of the said award it further reveals that
the workman therein pleaded that he was employed on
9.12-85 and his services were terminated on 29-6-86 in
violation of Sections 25-F & G of the 1.D. Act. In the said
award the action of the management in terminating the
services of the workman was found valid, legal and it was
held that workman is not entitled to any relief.

8. The workman himself has admitted in his claim
statement that earlier the same dispute was referred and
award was passed. He has further admitted that a-writ
petition filed against the said award was also rejected;
therefore, the award has attained finality. Strangely, for
the reasons best knwon to the appropriate government,
the same controversy has been again referred for
adjudication.

9. Admittedly, in both the reference orders parties are
same, subject matter is same and the controversy involved
in the present matter was directly involved in earlier award
dated 17-4-97. The earlier award has been passed by a
competent court having jurisdiction to pass such award,
therefore, the objection raised on behalf of the management
is sustainable.

10. For the foregoing reasons the principle of res-
judicata applies in the present matter and the ¢laim of the
workman is not maintainable. Resultantly, the workman i$
not entitled to any relief. The reference under adjudication
is answered accordingly.

11. Award as above,
N.K. PUROHIT, Presiding Officer
73 faeeht, 5 faaw, 2012
1.31.3031,— 3N faamr afufm, 1947 (1947 61
14) F U 17 B AT F I THER V2 TF A
drrgd e dag P AT FhER FWE,
srpiy 1 Fifde Sl faeg # Sl wwr it Aft
YU SRR | TS S e [Sed G 157/2004] ST,
A 4171999 (FTES) N THIE FA T, N D0 WEHT
F) 05-09-2012 T FTG g Al
[ T~ 12012/204/1998 - 3T, AR (-]
o fie, 3 At
New Delhi, the 5th September, 2012
$.0. 3031.—In pursutince of Section 17 of the Industrial
Disputes Act, 1947 (14 of 1947), the Central Government
hereby publishes the award [Ref. No. 157/2004, ITC 41/
1999 (old)] of the Central Government Industrial Tribunal-
cumm-Labour Court AHMEDABAD (GUJARAT) as shown
in the Annexure, in the Industrial dispute between the

management of State Bank of Saurashtra and their workman,
received by the Central Government on 05-09-2012.

) [No. 1-12012/204/1998-IR {B-1)]
RAMESH SINGH, Desk Officer
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; ANNEXURE

; BEFORE THE CENTRAL GOVERNMENT

INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
AHMEDABAD

 Present -
Binay Kumar Sinha,
i Presiding Officer,
,CGIT cum Labour Court,
|Ahmedabad, Dated 24.07.2012

Reference: CGITA of 1572004
Reference: ITC. 41/1999 (O1d)

. (1) Managing Director,
State Bank of Saurashtra
(Now State Bank of India),

! Head Office, Nilambaug,
Bhavnagar-364001

' {2) BranchManager,

! State Bank of Saurashtra

: (Now State Bank of India)
Main Branch, Talaza,
Bhavnagar-364001.

And their workman

Smt. Muktaben P, Gohel

C/o. , Manibhai G. Gandhi,

113, City Centre Complex, Kalanala,
Bhavnagar.

~ ....First Party

.....Second Party

: Shri Bhargav M. Joshi,
Advocate

: Shri Manibhai G.andhi,
Advocate

For the first party

For the second party

AWARD

' As per order dated New Delhi 22-01-1999 the
Appropriate Government, Ministry of Labour, Shram
antralaya by notification No. L-12012/204/1998-IR (B-D
der clause (d) of sub Section | and sub-Section 2 (A) of
séction 10 of the Industrial Dispute Act, 1947 referred the
dispute for adjudication to the Industrial Tribunal
Ahmedabad, formulating the terins of reference under the
Sthedule as follows:—

SCHEDULE

“Whether the action ofthe management of State Bank
,  Of Saurashtra in terminating the services of Smt.
. Muktaben P. Gohel w.e.f, 01-08-1996 is justified ?If
. mot, what relief the concerned is entitled”

{2) Both parties the management and the workihan filed
their respective pleadings in this case,

i {3) The case of the second party workman as per
statement of claim Ext. 3 [s that she was appointed as peon
to Ho work at Tafaja main branch of State Bank of Saurashtra
(India) in the year 1993 and he worked upto 12-07-1996 but

a s|1|~ i by "
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thereafier she was orally terminated from the work. She
claimed that she worked for 240 days in the calendar year.
She worked for 560 days as water woman during the period
from October, 1993 to February, 1995 all days 17 months
with a monthly fixed scale of Rs. 300 and thereafter she
worked from February, 1995 till July, 2011 asa peon against
permanent vacant post. She has claimed that from
01-08-1995 to the termination in July, 1996 she completed
more than 240 days of work in calendar year preceding her
termination. Further case is that though she completed 240
days of works but the management of State Bank of India
failed to comply with the provision of Section 25 (F) ofthe
ID Act and that neither notice or notice pay was given to
her before her retrenchment by oral order. Further case is
that since management of first party has violated the
provision of Section 25 (F) and so she is entitled for
reinstatement with full back wages from the date of oral
termination 01-08-1996, :

(4) As against this the case of the first party as per its
written statement at Ext. 6 is that the first party is a bank
constituted under the Banking Regulation Act, govern by
service rules. There is a recruitment board namely Banking
Services Recruitment Board and the appointment of staff
is made by selection through written test and oral interview
conducted by the Banking Service Recruitment Board for
subordinate staff. Further case is that the branches of the
Bank are entitled to engage certain casual workers on daily
wages basis if there is any work of temporary nature.
Denying the claim of the second party workman as per
statement of claim it has been contended that the second
party Muktaben P. Gohel was engaged by Talaja (Main)
branch as casual labour for performing the work of casual
nature and that engagement on daily rated wages. Her
engagement was not through selection process. Her
engagement as casual labour on daily wages was not on
permanent post and also not for the work of permanent
nature. The second party Smt. Muktaben P. Gohel was not
given any appointment letter, she did not appear in any
written test or face oral interview, rather her engagement
was as casual labour on daily wages on exigencies and
Recruitment Rules was not followed and so the second
party is not eligible or entitled to claim for regularization or
even for reinstatement as casual labour. Further case is
that the second party workman never completed 240 days
of work in any calendar year rather she was engaged as
casual labour as and when needed by Talaja main branch
and so the second party has no legal right to claim
reinstatement on the post of peon. The post of peon is of
permanent nature and peon is recruited through seiection
process and no such selection process had been followed
while engaging the second party as casual labour. Further
case is that since the second party workman was casual
workers on daily rated basis and so there was no need for
giving retrenchment notice under section 25 (F)of the ID
Act. On these scores prayer has been made to reject the
reference since the second party workman is not entitled
to get any relief.

R ML CRSMREN R ORISR . | SN A & a—— . o
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(5) In view of the pleadings of the parties the following
issues are taken up for determination.

ISSUES
(i) is the reference maintainable?

() Has the workman valid cause of action to raise
Industrial Dispute?

() Whether the workman (second party) has completed
240 days of work in calendar year preceding his
termination w.¢.f. 01-08-1996. :

(TV) Whether the second party is entitled to get relief as
claim ?

(V) What orders are to bé passed ?
FINDINGS
(6) ISSUENO. III

As per Ext. 7 the second party prayed for production of
documents from the first party of the vouchers from the
year 1994 to December-1997 for four years and also for the
attendance-sheet if available in the Bank from the year
1994 to December-1997. Thereafter an order was passed on
11-01-2001 directing production of documents as prayed
for. Thereafter some documents were produced with list as
per Ext. 10 by the second party and its production was
allowed. As per order regarding production of document
the first party produced the documents at Ext. 12 through
27 vouchers from 03-01-1994 to 22-05-1997 were produced
and also affidavit of Shri A.P. Vyas, Branch Manager was
filed in support of the production of those documénts. At
Ext. 14 the second party further demanded production of
documents vouchers for the months of August, September,
October, November and December-1995 and order was
passed by Industrial Court comply or reply.

(7) The workman Muktaben P. Gohel examined herself
at Ext. |5 in support of case and she was also cross-examined
by the lawyer of the first party Bamk. During cross-
examination she fairly admitted that there is no document
with her to show that she had been engaged/appointed on
permanent vacant post of peon. She also adnitted that she
was engaged on daily rated basis when the permanent
employee went on leave and she was engaged on work on
21-04-1993. She also admitted that she was being paid daily
rated wages through vouchers. On the other hand witness
of first party namely N.D. Chaklasiya, Branch Manager
State Bank of India, Talaja main branch examined himself
on affidavit at Ext. 28 denying the claim of the second party
that she was engaged on permanent vacant post. She also
denied that the second party ever completed 240 days of
work in calendar year rather she had worked intermittently
on daily rated basis. According to management witness
Smt. Muktaben P. Gohel was engaged by Branch Manager
of Talaja Branch as and when absolutely necessary and
purely on day to day payment basis and that she was

3499 GIr2012-2¢

never engaged to do work of peon during the period from
01-03-1995 to 31-07-1996. Prior to the year 1995 she was
doing work of fetching and serving water to staff on daily
rated and in the February-95 she worked for various labour
work and to served water to the staff for 17 days as per
copy of vouchers of payment. Further case is that prior to
March-1995 she was doing work of serving water to staff
of the branch on daily rated basis of Rs. 10 per day. Prior to
1995 she worked intermittently and not worked
continuously and so water woman work of the second
party was not work of peon. Further evidence is that the
vouchers produced by the first party clearly go to show
that she was never engaged as water woman at fixed rate of
Rs. 300 per month, From March-1995 and onward till
31-07-1996 she was again engaged on daily casual work
and not a fixed wages. His further evidence is that Smt.
Muktaben P. Gohel had not worked continuously for 240
days but work on intermittently manner. The management
witness was thoroughly cross-examined by the lawyer of
the second party workman but nothing could have been
gained to show that her engagement/appointment though
not under staff Recruitment Rules, was made on permanent
vacant post. :

(8) From scrutinizing the evidence of both sides, it
appears that the second party has claimed that she
completed more than 240 days of work in calendar years
1995, 1996 preceding her termination w.e.f. 01-08-1996. On
the other hand the evidence of the management witness
go to show that she never completed 240 days of work in
the calendar year either in 1995 or in 1996. Rather she worked
intermittently and during that period as and when work
was required.

(9) Mr. M.G. Gandhi learned advocate for the second
party workman gave much stress upon Ext. 10/5 to'show
that in the year 1995-1996 from 01-08-1995 to termination in
July-1996 she completed more than 240 days of work. But
from very perusal of Ext. 10/5 it is clear that this statement
regarding work yearwise has been made by the workman
herself without any authentication by the bank official.
The question arises if the workman completed 240 days of
work then why not she obtained periodical certificate from
the Bank Manager of the concerned branch, the statement
showing number of works in the years 1995, 1996 are the
self-made a statement of the workman. From the 27 vouchers
at Ext. 11/1 produced by the first party Bank it appears that
if her month wise work from July, 1996 and backward upto
July, 1995 is taken into account. It appears that she work

249 days. Though the management witness at Ext. 28 denied

that she never completed 240 days of work but in view of
the 27 vouchers and also as per Ext. 14 through which
vouchers of August, September, Novemberand December-
1995 were demanded by the second party from first party
but the second party did not comply even passing order to
comply or reply, and adverse inference has to be drawn
that the second party workman completed 240 days of work
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preceding termination w.e.f. 01-08-1996. So in such view of
the matter when she had completed 240 days of work
counting back from July-1996 to August-1995, Lam of the
firm that the first party Bank was duty bound either to
issue notice regarding her retrenchment or to pay
compensation for retrenchment or even one month notice
pay prior to his atleged oral termination w.¢.f. 01.08.1996.
IThis issue is therefore decided in favour of the second
party workman Muktaben P. Gohel.

(10) ISSUE No. IV

The tearned counsel for the second party argued that
the workman had completed 240 days of work but the
employer first party Bank has violated the provision of
‘Section 25 (F) in not giving retrenchment notice or notice
ipay and so the workman is entitled for her reinstatement
ifrom the date of oral termination with full wages, In this
:connection he has relied upon the case law repotted in
'LLN January-2010 SC 48 in the case Between Director,
IFisheries Terminal Division and Bhikubhai Meghanjibhai
iChavda, LLN 2007 670, Gujarat High Court, Executive
|Engineer (Stores) and another and Harsha M. Jani, LLN (V)
12008 167 Gujarat High Court— Executive Engineer V/s
iHarisingh Modhbhai Gadhvi, LLN 2003 Rajasthan High
iCourt, 484 State of Rajasthan and others and Mahendra
;Joshi and another, LLN 2004 Allahabad High Court 906
iUtter Pradesh Avas Evam Vikas Parishad, Lucknow and

janother V/s Labour Court-II and another, LLN 2008

;Aliahabad High Court 433 (Secretary, Krishi Utpadan
{Mandi Samiti, Khair District Aligarh V/s Presiding Officer,
.Labour Court, U.P,, Agra and others), LLN. 2004 Bombay
‘High Court 928 (Executive Engineer, Irrigation Division,
Gondia, and others V/s Maroti, son of Janba Dupare).
iLeamed counsel for the second party further relied upon
‘the case law — Chairman, Punjab National Bank and
ranother V/s Astamija Dash (C.A. No. 3125 of 2008) between
: Astamija Dash and Chairman, Punjab National Bank and
- Another (C.A. No. 3126 0f 2008) and in the case law of U.P
[State Electricity Board and Pooran Chandra Pandey and
! others (LLN 2008) SC 965, case of Ramesh Kumar V/s State
- of Haryana ( LLN 2010) 831 SC, Anoop Sharma V/s Executive
. Engineer health Division No. 1 Panipat Haryana (LLN 2010)
1831 SC (decided on 08-04-2010), Krishan Singh and
' Executive Engineer, Haryana State Agricultural Marketing
{ Board, Rohtak (Haryana) — LLN 2010 -634 SC, Gujarat
i Pollution Board V/s Jagdish Nathabhai Chavda LLN (5)
1 2009 176 Gujarat High Court, but case of Harjider Singh
- and Punjab State Warehousing Corporation (LLN 2010) 14
i 8C, Central Bank of India V/s S. Satyam and others (LLN

1997) 31 8C, Union Bank of India and another V/s Mohan
‘Pal and others (LLN 2002) between Lt. Governor
- (Administration) and others V/s Sadanandan Bhaskar and

others. Learmned counsel for the second party has further
 relied upon the case law Reliance Energy Ltd., Mumbai
; and Yadayya Giri and others LLN 2010, Bombay High Court,
" Tamilnadu State Transport Corporation (Maduria Division-

[T L AR WS X 1 <

IV) Ltd. and (1) Presiding Officer, Industrial Tribunal, (2)
Secretary, Rani Management Transport Corporation Ltd.
reported in LLN 2010, 703 Madras High Court and in the
case of law of Executive Engineer V/s A.D. Makrani LLN
2010, 812 Gujarat High Court.

{11) The learned counsel for the second party has further
cited case law reported in 201 1(V) LLN 689 (HP) the case of
State of Himachal Pradesh and another V/s Kapil Dev on
point of Section 25-F, 25-G & 25-H and also cited the case
law of Jharkhand High Court reported in 201 [(5) LLN 692
Jharkhand the case of Management of Bokaro Steel Plant
V/s State of Jharkhand and another. From going through
the case law cited on behalf of the second party werkman
it is obvious that the second party workman was not
engaged/temporarily appointed on permanent vacant post
admittedly no recruitment rufe was followed in engaging
the second party workman as daily rated labourer. Rather
from the materials on the record it appears that her
appointment was intermittently as daily rated wager on
requirement of work. It is also not a case of the second
party workman that after her oral termination from
01-08-1996 a daily rated wager junior to her was absorbed
in permanent employment or even that after her alleged
termination another daily rated worker was engaged in her
place so there is no case as to violation of provision of
Section 25 (G) and 25 (H) of the ID Act. As per case law
relied upon 2011(5) LLN 689 is based on the charge of
absence without leave or permission regarding
unauthorized absence from duty followed by Disciplinary
proceedings against workman, so this case law is not
applicable, in the instant case to support the second party
workman. The learned counsel for the second party has
further cited a case law reported in 2009 (3) LLN 603 SCon
point of enhancement of compensation by the Apex Court.
In this case daily rated labourer was terminated whereas
the Labour Court awarded compensation in lieu of
reinstatement of services, he has also relied upon a case
law reported in 2008 (4) LLN 612 SCC the case of Talwara
Cooperative Credit and Service Society Ltd. and Sushil
Kumar. This case law is based upon Section 11 A and 25
(F). In the given case law respondent was a clerk in the
appellant society was terminated as allegedly the appellant
society was running into losses wherein instead of
reinstatement compensation was granted to the terminated
workman.

(12) On the other hand Shri B.M. Joshij, Learned counsel
for the first party has relied upon the case law of Karan
Singh V/s Executive Engineer, Haryana State Marketing
Board reported in 2007 (4) LLN 960. On point of Section 10
(4) and 25 (F) of ID Act wherein the workman instead of
reinstatement was allowed compensation towards full and
final settlement. He also relied upon the case law of
Ghaziabad Development Authority and another V/s Ashok
Kumar and another 2008 (2) page 51 SC wherein instead of
reinstatement compensation was granted in accordance
with completed year of services or in part thereof. He has

PPN A o ISR S0 . SO 1 il I MG oM 11 i 4
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also relied upon a case law of Bata India Ltd. and Fourth
Industrial Tribunal, West Bengal and others: reported in
2010(1) LLJ 431 (Cal.). In the given case law vwworkman was
a salesman on daily wages, he was terminated from the
service, The Industrial Tribunal passed an award directing
his reinstatement with back wages but it wa:ss held by the
Hon'ble High Court that workman worked on daily wages
for a little more than a year and so relief of jreinstatement
was not to be granted automatically on termination being
found illegal, compensation in lieu of reinstaliement would
be a proper relief. It has been pointed out by the learned
counsel for the first party that this judgment o f the Calcutta

High Court is also based upon the case kaw of Senior

Superintendent Telegraph (Traffic) Bhopal V/s. Santosh
Kumar Seal 2010 (1IF) LLJ 600 SC. The tearn¢:d counsel has
also relied upon the case law of State of U.P.'V/s. Presiding
Officer, Labour Court (1st) U.P,, Kanpur and another
reported in 2011 LLR 216 wherein it has been. held that non-
compliance of provisions of section 25F of the Industrial
Disputes Act providing for payment retrenchment
compensation at the time of termination will not be tenable
since the workman was daily-wager, herice the award
directing reinstatement with full back-wages is to be set
aside. He has also relied upon a case law of Nepal S/o. Sh.
~ Khichhu Ram and Presiding Officer, Labour Court-1II,
Faridabad and Another reported in 2011(2)'LLJ 80 (P & H)
wherein it was held that the termination of workman from
service was in violation of Section 2 5 (F) of the 1D Act,
1947 but he was entitled only to cornpensation in lieu of
reinstatement. Lastly the learned coumsel for the first party
had relied upon the case law of S.enior Superintendent
(Traffic) Bhopal V/s. Santosh Kumar Seal wherein the
Hon'ble Apex Court has held that the: relief of reinstatesment
and back wages to the workman who rwork hardly for 2 or 3
years cannot be said to be justified and instead of monetary
compensation could subsurve the ends of justice.

(13) After going through the case laws cited on behalf

of the second party workman on orie hand and case laws

cited on behalf of the. first party on. another hand, I am of
the considered view that the seconid party workman Smt.
Muktaben P. Gohel was a daily nated wager and so the
second party workman cannot claitn for his reinstatement
with full back wages or the even part of the back wages,
raﬂicinvi_ewqfﬂle recent case la w of the Hon'ble Aipex
Court in the case law of Senior Superintendent (Traffic)
Bhopal V/s. Santosh Kumar Seal that has also been foliow
in the subsequent case laws cited on behalf of the first
party, the second party workman as matter of right is not
entitled for his reinstatement.cven he completed 240 dirys
of work in one calendar year. Admittedly in one calenclar
year 1996. So, if retrenchment compensation or notice iy
under section 25 (F): Wwas not given to Her by the first part’y

pnortohnrorat termination w.e.f. 01.08.1996, she isnot -

'enm!ed ﬂar hcrremtamentw@ any part of back wages -
- since’ toxt 2 edaysofworkmacalcndaa--“""-

year. So, she is entitled to get a lumpsum compensation of
Rs. 10,000/- which will meet the ends of justice. This issue
is decided accordingly.

(14) Issue Nos. L1[ & V

In view of the findings given to issues No.s I['I‘and Vin
the foregoings, I further find and hold that the reference is
maintainable and that workman has valid cause of action
to raise Industrial Dispute and that he is entitled for a
lumpsum compensation of Rs.10,000/-,

This reference is allowed in part on contest with cost of
Rs. 1000/-

The first party is directed to pay the compensation of
Rs. 10, 000/- with litigation cost of Rs. 1000 within 60 days
of this award failing which the amount of compensation
will carry interest (@ 9 % per annum,

This is my award. .
BINAY KUMAR SINHA, Presiding Officer

¢ foeet, 5 e, 2012
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New Dethi, the Sth September, 2012

§.0. 3032.—In pursuance of Section 17 of the Industrial
Disputes Act, 1947 (14 of 1947), the Central Government
hereby publishes the Award (Ref. No. 151/2011) of the Cent.
Govt. Indus. Tribunal-cum-Labour Court No. 1, New Delhi
as shown in the Annexure, in the Industrial dispute between
the managesmnent of Go Airlines Pvt. Ltd. and their workmen,

received by the Central Government on 05/09/2012.
{Ne.L-11012/50/2009-IR (CM-1)]
AJEET KUMAR, Section Officer

ANNEXLRE

BEFORE DR. RK. YADAN, PRESIDING OFFICER,
Mmmum 1,

.I;DLNB. 15172011,

-;V?Hommm
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Versus
1. The General Manager (HR)
Go Airlines Pvt. Ltd.
J.N. Herdia Marg, Ballard Estate,
Mumbai-400001.
2. The Base Incharge,
Go Airlines Pvt. Ltd.,
Delhi Regional Officer,
Terminal-1, 1GI Airport,

New Delhi- 110001 ... Management

AWARD

A constructual employee joined services of Go Airlines
(India) Pvt. Ltd. (herein after referred to as the Airlines) on
24-10-2007 as a driver. He was engaged for a period of six
months. His contract was extended for another period of
six months. His services were dispensed with on 24-10-
2008. He raised a demand on the Airlines for reinstatement
of his services. When the Airlines did not respond to his
dembnd, he raised an industrial dispute before the Conciliation
Officer. Since conciliation procedings failed, the appropriate
Government referred the dispute for adjudication to the
Central Government Industrial Tribunal No. 2, New Delhi,
videlorder No. L-11012/50/2009-1R (CM-I), New Delhi, dated
22-9-2009, with following terms of reference:

“(i) Whether the action of the management of
M's. Go Aarlines (India) Pvt. Ltd. as claimed by the
union in terminating the services of Shri Sanjay S/o
Sadhu Ram, Driver w.e.f. 16-10-2008 retrenchment is
Justified and legal? (ii) To what retief is the concerned
workman entitled. 7 :

2. In its order reference, the appropriate Government
directed the claimant, namely, Shri Sanjay to file his claim
statément before the Tribunal within a peried of fifteen
days of the receipt of the reference order. Despite the
comimand, so given, he opted not to file his claim statement
befare the Tribunal. '

3. Notice was sent to the claimant on 16-11-2009 calling
upon to file his claim statement on 30-12-2009. When claim
statdment was not filed, a notice by registered post was
sent en 9-6-2010 commanding him to file his claim statement
on 30-8-2010. Another notice by registered post was sent
on 11-11-2010, impressing upon him to file his claim
statement on 7-12-10. Despite service of notices, referred
aboye, no claim statement was filed.

4. Vide order No. Z-22019/6/2007-1R (C-11) dated 30th
March, 2011, the matter was transferred to this Tribunal by
the appropriate Government, while using its powers under
sub-section (1) of Section 33-B of the Industrial Disputes
Act, 1947 (in short the Act).

5. Ater receipt of the matter on transfer, notice by
registered post was sent to the claimant calling upon him
to file his claim statement on 7-7-201 | . Neither postal articie

\‘¢|r| | BT s

was received back nor any one appeared on behalf of the
claimant. Every presumption lies in favour of the fact that
the postal authorities delivered the notice, sent by the
Tribunal, to the claimant. Despite service of the notice, no
claim statement was filed by the claimant.

6. The Airlines was directed to file its written statement/
response to the reference order. Accordingly, written
statement was filed by the Airlines, on 2,8.2011, supported
by the documents. It emerged from the record that the
claimant was first appointed for a period of six months by
the Airlines on 24-10-07. His contract of service was
extended upto 24-10-2008. Relevant clauses of his
appointment letter are extracted thus:

“1. Your contract will commence on October 24, 2007,
The contract period will be of 6 months duration.
Afier completion of six months period the contract
will come to an end automatically. Depending upon
availability of vacancies & subject to your
satisfactory performance, we may offer permanent
employment thereafter”.

4. During the contract period, your appointment as a
Loader/Driver is liable for termination at any time
during this period without any notice and/~r
assigning any reason whatsoever”.

7. As emerges out of record, contract of service of Shri
Sanjay was extended upto 24.10.2008. Extension of contract
of service was for another period of six months. His services

were dispensed with on 24.10.2008 in terms of stipulation

contained in his letter of appointment. Question for
consideration comes as to whether the act of the Airlines
amounts to retrenchment. For an answer, definition of the
term is to be construed. Clause (oo) of Section 2 of the Act
defines the term retrenchment. For sake of convenience,
the said definition is as extracted thus:

“2(00) “retrenchment” means the termination by the
employer of the services of a workman for any reason
whatsoever, otherwise than as a punishment inflicted
by way of disciplinary action, but does not inciude.

(a) voluntary retirement of the workman; or

(b) retirement of the workman on reaching the age of
superannuation if the contract of employment
between the employer and the workman concerned
contains a stipulation in that behalf; or

(pb) termination of the services ofthe workman as a result
of the non-renewal of the contract of employment
between the employer and the workman concerned
on its expiry or of such contract being terminated
under a stipulation in that behalf contained therein;
or

(c) termination of the services of a workman on the
ground of continued ill-health™.
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8. Definition of retrenchment is very wide and in two
parts. The first part is exhaustive, which lays down that
retrenchment means the termination of the service of a
workman by the employer “for any reason whatsoever”
otherwise then as a punishment inflicted by way of
disciplinary action. Thus main part of the definition itself
excludes the termination of service, as a measure of
punishment inflicted by way of disciplinary action from
the ambit of retrenchment. The second part further excludes
(i) voluntary retirement of the workman, or (ii} retirement of
workman on reaching the age of superannuation, or (ii)
termination of the service of a workman as a result of non-
renewal of contract of employment, or (iv) termination of
contract of employment in terms of a stipulation contained
in the contract of employment in that behalf, or (V)
termination of service on the ground of continued ill health
of the workman. Reference can be made to the precedents
in Avon Services (Production) Agencies (Pvt.) Lid. [1979
(1) LLJ 1) and Mahabir 1979 (1) LLJ 363].

9, Sub Clause (bb) purports to exclude from the ambit of
the definition of retrenchment (i} termination of the service
of a workman as a result of non-renewal of the contract of
employment between the employer and the workman
concerned, on its expiry, or (ii) termination of the contract
of employment in terms of a stipulation contained in the
contract of employment in that behalf. The first part relates
to termination of service of a workman as a result of non-
renewal of the contract of employment between the
employer and the workman concerned on its expiry. , Thus
“non-renewal of contract of employment” pre-supposes
an existing contract of employment, which is not renewed.
When services of an employee is terminated on account of
non-renewal of contract of employment, between the
employer and the workman, it does not amount to
retrenchment. The second part refers to “such contract”
being terminated under a stipulation in that behalf contained
therein. The cases conternplated under this part too, would
not amount to retrenchment. However this sub-clause,
being in the nature of an exception to clause (00) of Section
2 of the Act, is ruled to be construed strictly when
contractual agreement is used as modus operandi to
frustrate claim of the employee to become regular or
permanent against a job. The adjudicator has to address
himself to the question whether the period of employment
was stipulated in the contract of employment as a device
to escape the applicability of the definition of retrenchment.
See Shailendra Nath Shukla (1987 Lab. L.C. 1607), Dilip

Hanumantrao Shrike (1990 Lab. 1.C. 100) and Balbir Singh

[(1990(1YLLJ.443)].

10. On review of law laid by the Apex Court and various
High Courts, a single judge of the Madhya Pradesh High
Court, in Madhya Pradesh Bank Karamchari Sangh (1996
Lab. L.C. 1161) has laid following principles of interpretation
and application of sub-clause (bb) of clause (oo} of Section
2 of the Act:

“(i) that the provisions of Section 2(o0)(bb) are to be
construed benevolently in favour of the workman,

(i) that if the workman is allowed to continue in service
by making periodic appointments from time to time,
then it can be said that the case would not fall under
Section 2{co)bb),

(iii) that the provisions of Section 2 (00)(bb) are not to.
be interpreted in the manner which may stifle the
main provision,

(iv) that if the workman continues in service, the non-
renewal of the contract can be deemed as mala fide
and it may amount to be a fraud on statute;

(v) that there would be wrong presumption of non-
applicability of Section 2(co)}(bb) where the work is
of continuous nature and there is nothing on record
that the work for which a workman has been appointed
had come to an end".

11. Whether provisions of retrenchment, enacted in the
Act, provide for any security of tenure? Answer lies in
negative. Provisions of retrenchment provide for certain
benefits to 2 workman in case of ternination of his service,
falling within the ambit of definition of retrenchment. On
compliance of the requirements of Section 25F or 25N and
25G of the Act, it is open to the employer to retrench a
workman.

12. Termination of service of an employee during the
period of probation was held to be covered by the except ion
contained in sub-clause (bb) of Section 2(oo) of the Act, in
C.M.Venugopal [1994 (1) LLJ 597}. As per fact of the case,
Regulation 14 of the Life Insurance Corporation of India
(Staff) Regulation 1962 empowered the Corporation to
terminate the service of an employee within the period of
probation. The employee was put on probation fora period
of one year, which was extended by another year. Since he

<could not achieve the target to earn confirmation, his service

was terminated in terms of Regulation 14 as well as order of
appointment. The Apex Court ruled that the case was
covered by the exception contained in sub-clause (bb),
hence it was not retrenchment.

13. In Morinda Co-operative Sugar Mills Ltd. (1996 Lab.
1.C. 221) a sugar factory used to employ certain number of
workmen during crushing season and at the end to the
crushing season their employment used to cease. The
Supreme Court held that despite the fact that the workmen
worked for more than 240 days in a year, cessation of their
employment at the end of crushing season would not amount
to retrenchment in view of the provisions of sub-clause
(bb) of Section 2(oo) of the Act. It was observed as follows:

«4 [t would thus be clear that the respondents were
not working. throughout the season. They worked
during crushing seasons only. The respondents were
taken into work for the season and consequent to
closure of the season, they ceased to work.
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5. The question is whether such a cessation would
amount to retrenchment. Since it is only a seasonal
work, the respondents cannot be said to have been
retrenched in view of what is stated in sub-clause
(bb) of Section 2(o0) of the Act. Under these
circumstances, we are of the opinicn that the view
taken by the Labour Court and the High Court is
illegal. However, the appellant is directed to maintain
afregister for all workmen engaged during the seasons
enumerated herein before and when the new season
starts the appellant should make a publication in
neighbouring places in which the respondents
nprmally live and if they would report for duty, the
appellant would engage them in accordance with
s¢niority and exigency of work”,

14. Above legal position was reiterated by the Apex
Court il Anil Bapurao Kanase [ 1997 {10) $.C.C. 599] wherein
it was nioted as follows:

“3. The learned counsel for the appellant contends
that the judgment of the High Court of Bombay relied
on in the impugned order dated 28-3-1995 in Writ
Petition No.488 of 1994 is perhaps not applicable.
Since the appellant has worked for more than 180
days, he is to be treated as retrenched employee and
iftthe procedure contemplated under Section 25-F of
the Industrial Disputes Act, 1947 is applied, his
retrenchment is illegal. We find no force in this
contention. In Morinda Coop. Sugar Miils Ltd. V.
Rem Kishan in'para 3, this Court has dealt with
erjgagement of the seasonal workman in sugarcane
crushing, in para 4, it is stated that it was not a case
of retrenchment of the workman, but of closure of
the factory after the crushing season was over.
Atcordingly, in para 5, it was held that it is not
‘ratrenchment’ within the meaning of Section 2(00)
of the Act. As a consequence the appeilant is not
entitled to retrenchment as per sub-clause (bb} of
Section 2(00) of the Act. Since the present work is
sepsonal business, the principles of the Act have no
application, However, this Court has directed that
thg respondent management should maintain a
register and engage the workmen when the season
stdrts in the succeeding years in the order of seniority.
Uj:tll all the employees whose names appear in the
lls# are engaged in addition to the employees who
ar¢ already working, the management should not go
fot fresh engagement of new workmen. It would be
m&umbem upon the respondent management to
adk)pt such procedure as is enumerated above”.

15, II# Harmohinder Singh [2001 {5) S.C.C. 540} an
employep was appomted as a'salesman by kharga canteen
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notice by either party. He was served with a notice to the
effect that his service would be relinquished with effect
from 30-6-1989. Relying precedent in Uptron India Ltd.
[1998 (6) 5.C.C 538) the Apex Court ruled that contract of
service for a fixed term are excluded from the ambit of
retrenchment. Decision in Balbir Singh (supra) was held to
be erroneous. It was also ruled principles of natural justice
are not applicable where termination takes place on expiry
of contract of service.

16. In Batala Coop. Sugar Mills Ltd. [2005 (8)S.C.C. 481]
an employee was engaged on casual basis on daily wages
for specific work and for a specific period. He was engaged
on 1-4-1986 and worked up to 12-2-1994. The Labour Court
concluded that termination of his services was violative of
provisions of Section 25-F of the Act, hence ordered for
his reinstatement with 50% back wages. Relying precedents
in Morinda Coop. Sugar Mills (supra) and Anil Bapuro
Kanase (supra) the Apex Court ruled that since his
engagement was for a specific period and specific work,
relief granted to him by the Labour Court cannot be
maintained.

17. The Apex Court dealt with such a situation again in
Darbara Singh (2006 LLR 68) wherein an employee was
appointed by the Punjab State Electricity Board as peon
on daily wage basis from 8-1-88 to 29-2-88. His services
were extend from time to time and finally dispensed with in
june 1989. The Suprem Court ruled that engagement of
Darbara Singh was for a specific period and conditional.
His termination did not amount to retrenchment. His case
was found to be covered under exception contained in
sub-clause (bb) of Section 2 (0o) of the Act. In Kishore
Chand Samal (2006 LLR 65), same view was maintained by
the Apex Court. It was ruled therein that the precedent in
8.M. Nilajkar [2003 {II) LLJ 359] has no apptication to the
controversy since it was ruled therein that mere mention
about the engagement being temporary without indication
of any period attracts Section 25 F of the Act if it is proved
that the concerned workman had worked continuously for
more than 240 days. Case of Darbara Singh and Kishan
Chand Samal were found to be relating to fixed term of
appointment. '

18.In BSES Yamuna Power Ltd. (2006 LLR [ [44) Rakesh.
Kumar was appointed as Copyist on 29-9-89, initially for a
period of three months as a daily wager. His term of
appointment was extended up to 20-9-90. No further
extension was given and his services were dispensed with
on 20-9-90. On consideration of facts and law High Court
of Delhi has observed thus:

“....Inthe presént case, the respondent was appointed
as a copyist for totaling the accounts of ledger for

the year 1986-87 and then for 1987-88. His initial ..

appointment was for the period of three months. It
was extended from time 10 tiine and | no €xtension was
given after 20th Septgmber, 1990 He was app_omted
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without any regular process of appointment, purely
casual and on temporary basis for spggific work of
totaling of ledger. When this work was over, no
extension was given. [ consider that appointment as

that of the respondent is squarely covered under-

Section 2(0o) (bb) of the Act. Giving of non extension
did not amount to termination of service, it wasnot a
case of retrenchment.”

19. Precedents, handed down by Allahabad High Court
in Shailendra Nath Shukala (supra), Bombay High Court in
Dilip Hanumantrao Shirke (supra), Punjab & Haryana High
Court in Balbir Singh (supra) and Madhya Pradesh High
Court in Madhya Pradesh Bank Karamchari Sangh (supra)
castrate sub-clause (bb) of Section 2{00) of the Act. Ratio
decidendi in these precedents abrogates statutory
provisions of sub-clause (bb) of Section 2 (00) of the Act
without even discussing the legality or constitutional
validity of the clause. On the other hand the Apex Court in
C.M.Venugopal (supra), Morinda Co-operative Sugar Mills

" Ltd. (supra), Anil Bapurao Kanase (supra), Harmohinder
Singh (supra), Batala Coop. Sugar Mills Ltd. (supra),
Darbara Singh (supra) and Kishore Chand Samal (supra)
and High Court of Dethi in BSES Yamuna Power Ltd. (supra)
spoke that case of an employee, appointed for a specific
period which was extended from time to time, would be
covered by the exception contained in sub-clause (bb) of
Section 2 (00) of the Act, in case his services are dispensed
with as a result of non-renewal of the contract of
employment between him and his employer, on its expiry or
termination of the contract of employment in terms of a
stipulation contained in the contract of employment in that
behalf, The law, so laid, holds the water and would be
applied to the case of Sh. Sanjay.

20. As detailed by the Airlines in its response to the
reference order, services of Shri Sanjay were dispensed
with in terms of stipulation contained in his contract of
employment. Action of the Airlines does not amout to
retrenchment, being covered by exemption enacted by sub-
clause (bb) of clause (06) of Section 2 of the Act. When act
of the Airlines, in terminating his services, does not amount
to retrenchment, Shri Sanjay cannot question it. Legality
and justifiability. of the act of the Airlines cannot be
questioned within the parameters of Section 25-F, 25-G,
and 25-H of the Act, since termiination of services of Shri
Sanjay does not amout to retrenchment. Shri Sanjay is not
entitled to any relief. An award is, accordingly, passed. It
be sent to appropriate Government for publication.

* Dated 1448-2012 Dr. R.K. YADAV, Presiding Officer
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$.0.3033.—in pursuance of Section 17 of the Industrial
Disputes Act, 1947 (14 of 1947), the Central Government
hereby publishes the Award (Ref. No. 3/2010) of the
Cent.Govt.Indus. Tribunal-cum-Labour Court No. 1,
Mumbai as shown in the Annexure, inthe industrial dispute
between the management of State Bank of India and
their workmen, received by the Central Government

on 5-09-2012
[No. L-12012/196/2008-IR(B-1)}

RAMESH SINGH, Desk Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL NO.1

MUMBAI
Present
JUSTICE G.S.SARRAF, Presiding Officer
REFERENCE NO. CGIT-1/30F 2010
Parties: Employers in relation to the management of
State Bank of India
And
Their workman (N.B. Patel}
Appearances:
: Shri Nadkarni, Adv.
For the workman : Shri M.B. Anchan, Adv.

State . Mabharashtra
Mumbai, dated the 14th day of June, 2012,

For the Management

AWARD PART-1
This is a reference made by the Central Government in

" exercise of its powers under clause (d) of sub section (1)

and sub-section (2A) of Section 10 of the Industrial
Disputes Act 1947. The terms of reference given in the
schedule are as follows:

“Whether the action of the management of State Bank
of India, Mumbai in dismissing Shri N.B. Patel,
Special Assistant from service by imposing the
punishment of dismissal from service without notice
vide order dated 22-6-2007 is justified, proper and in
proportion to the allegations of charges of
misconduct? If not, to what relief the workman is
entitled to and from which date ?”
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According to the statement of claim filed by the
workman N.B. Patel, the workman joined State Bank of India
(hereinafter referred to as the Bank) as a Clerk/Cashier on
6+5-1981 at the Central Office, [OA, Worli, Mumbai. He was
promoted as Senior Assistant w.e.f. 1-4-1999 and was
transferred to Malad West Branch. He was further promoted
as Special Assistant w.e.f. 1-8-2004 and was posted at
Kiandivali West Branch. He was served with a chargesheet
dt. 21-8-2006 with the allegations that while working as
Senior Assistant at Malad West Branch he fraudulently
debited amounts from (i) S.B. A/c No. 010240769908 of Smt.
Rehini Barua, Pushpam Barua and others (ii} from S.B. A/c
No. 010240769920 of Smt. Bina Barua, (iii) from S.B. A/c.
No. 010240838920 of Rakesh Patel and (iv) S.B.A/c. No.
(10240800452 of Shashikant R. Patel without preparing
vbuchers and borrowed Rs. 30,000 each from Chembur
Nagrik Sahakari Bank Limited, Chembur Branch and from
Samarth Ravhuveer Sahakari Pat Sansthan, Mumbai, A
departmental enquiry was held against him and the Enquiry
Officer held that all the charges stood proved except charge
neo. 1b. which was partly proved. It has been stated in the
statement of claim that the enquiry was held against the
principles of natural justice. The Bank failed to supply to
him the information and the documents as mentioned in
para no. 4 of the statement of ¢claim, The Bank thus denied
him opportunity to defend properly in the enquiry. The
Enquiry Officer was biased and his findings are perverse.
The Enquiry Officer conducted the enquiry without original
deécuments. The charge of borrowing of Rs. 30,000 each
without obtaining specific permission from the Competent
Authority was based on the fabricated documents. The
charges against him are baseless. The complainants were
not produced in the enquiry. The Enquiry Officer did not
analyse the evidence and as such his findings are perverse.
The punishment of dismissal awarded to him is
disproportionate to the alleged misconduct. The workman
has, therefore, prayed that he be reinstated in service with
full back wages and continuity of service.

According to the written statement filed by the Bank it
received a complaint dt 8-2-2006 from Smt. Pushpa Barua
who was maintaining S.B. A/c. No. 10240769908 with the
Malad West Branch of Bank wherein it was stated that a
sum of Rs. 60,000 was withdrawn from her account by
sameone on different dates. The Bank again received a
complaint dt. 10-2-2006 from Smt. Bina Barua about
fraudulent withdrawal of Rs. 2,500 from her S.B. A/c No.
010240769920 on 4-8-2005. The Bank received yet another
camplaint on 27-2-2006 from Rakesh Patel who had savings
bank account no. 010240838920 at the Malad Branch of the
Bank wherein it was stated that a sum of Rs. 18,300 was
fraudulently withdrawn from his account on different dates.
Pursuant to the receipt of the above complaints a
preliminary investigation was carried out which revealed
that the workman while working at the Malad Branch as

w "Tm | Cnety i

Senior Assistant fraudulently transferred the amounts from
customets accounts and credited the same to various
accounts maintained by him at the Branch. The fraud was
committed by simply punching the entries directly into the
system without preparing any voucher. During the course
of preliminary investigation the workman confessed his
guilt. The workman stated that he comumitted fraud as he
was in financial difficulties. According to the written
statement the workman was enjoying personal loan
overdraft limit of Rs. 3.00 lakhs and another overdraft of
Rs. 0.78 lakh against the security of National Savings
Certificate. The workman had also availed the loan from
SBI Employees Co-operative Credit Society, Mumbai. The
Bank also received communications from Chembur Nagarik
Sahakari Bank Ltd and Samarth Raghuveer Sahakari Pat
Sanstha Ltd, Mumbai that the workman had borrowed Rs.
30,000 each from the said institutions. The workman was
then placed under suspension. On 14-2-2006 the Bank
issued a letter dt. 1-6-2006 to the workman calling upon him
to submit his explanation. The reply dt. 7-7-2006 of the
workman was not found acceptable. The Disciplinary
Authority issued chargesheet dt 21-8-2006. C.M. Kulkarni,
Officer SMGS-IV was appointed as Enquiry Officer, The
workman availed the services of Rajan N. Kamble as his
defence representative. The Enquiry Officer submitted his
report on 28-4-2007. A copy of the enquiry report was given
to the workman. The Disciplinary Authority concurred with
the findings of the Enquiry Officer and tentatively proposed
the punishment of dismissal without notice in terms of
clause 6(a) of the Memorandum of Settlement dt. 10-4-2002.
The workman was asked to show cause as to why the
proposed punishment should not be imported on him, The
workman submitted his reply dt. 4-6-2007 and also availed
the opportunity of personal hearing on 12-6-2007. After
considering the entire material relating to the enquiry the
Disciplinary Authority by order dt. 22-6-2007 imposed the
punishment of dismissal without notice. The workman
preferred an appeal dt. 30-7-2007. The Appellate Authority
granted personal hearing to the workman on 4-10-2007.
After going through the entire record of the case the
Appellate Authority passed his order dt. 9-2-2008 and
rejected the appeal. The workman thereafter raised this
dispute. According to the written statement the charges
against the workman are fully proved oh the basis of the
documents and oral evidence led by the Bank at the enquiry.
The workman did not produce any evidence in defence. The
enquiry was held in accordance with the principles of natural
justice and the workman was given fair opportunity to defend
himself, The punishment of dismissal from service without
notice imposed on the workman is justified, proper and in
proportion to the charges proved against the workman.

The workman has filed rejoinder wherein he has
reiterated the stand taken in the statement of claim.

Bl iR b il tesity RS L DL LR L LEUITTHEETRE ST L T T

Pt



IR =1 TR : e 29, 2012/anf@a 7, 1934 : 7395

{3 [1—a78 3(ii)]

Following issues have been framed ;

(1) Whether the enquiry heid against the second party
workman is fair and proper?

(2) Whether the findings of the Enquiry Officer are
perverse?

(3) Whether the punishment passed against the second
party workman of dismissal from service is just, fair
and in proportion to the allegations of charges of
misconduct?

(4) Relief?

Issues nos. | and 2 have to be decided first and to
prive these two issues the workman has filed his affidavit
and he has been cross examined by learned counsel of the
Bank whereas the Bank has filed affidavit of C.M. Kulkarni
" who has been cross-examined by learned counsel for the
workman.

Heard Shri Anchan learned counsel for the workman
and Shri Nadkarni learned counsel for the Bank.

ISSUENO.1:

It is clear from the enquiry proceedings that the workman
participated in the enquiry and he has been given full
opportunity to defend himself. '

Learned Counsel for the workman has argued that
original documents were not produced and copies of certain
documents were not given to the workman as such
principles of natural justice have been violated.

In the minutes of the enquiry proceedings dated
10-10-2006 it has been noted that the workman asked for
originals whereupon the Enquiry Officer directed the
workman to visit Malad West Branch on 16-10-2006 at about
11.30 a.m. for verification and Asstt.General Manager of
the Branch was apprised telephenically in this regard. In
the minutes of the enquiry proceedings dt.10-11-2006 it
has been noted that the workman verified. it is thus clear
that the workman was given full access to the original
documents. Moreover, it is well settled position now that
the’sciplinary Authority or Enquiry Officer are not Courts
and, therefore, the strict procedures that are to be followed
in Courts may not be strictly adhered to in industrial
disputes before Tribunals. In a departmental proceeding
strict proof by legal evidence may not be necessary as the
provisions of the Evidence Act per se are not applicable in
industrial adjudication It was, therefore, not necessary to
produce the originals.

In the minutes of the proceedings dt.23-11-2006 the
workman said yes to the question of the Enquiry Officer
that whether he received the complete set of exhibits in the
case and studied and verified the same and then the
workman went on to offer his comments regarding each of
those documents. Moreover, it is the duty of the workman
to point out how each and every document is relevant to
the charges or 1o the enquiry being held against him and
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where and how non-supply has prejudiced his case. The
documents which have. not been relied upon are not
required to be supphed to the workman. The documents
which are required to be supplied are only those whereupon
reliance has been placed by the first party. Non-supply of
documents on which' the Enquary Officer does not rely
during the course of enquiry does not cause any prejudice
to the workman, Learned Counsel for the workman has not
named any document the non-production of which has
caused prejudice to the workman.

It is well settled that principles of natural justice are not
embodied rules. To sustain the allegation of violation of
principles of natural justice one must establish that
prejudice has been caused to him for non-observance of
principles of natural justice. In this case no prejudice is

. shown to have been caused to the workman.

I thus do not find any force in the argument of learned
counsel for the workman and 1 find that the enquiry held
against the second party werkman is fair and proper.

Issue No. 1 is decided against the workman.

ISSUE NO. 2: Learned Counsel for the workman has
contended that the customers from whose accounts the
money has been debited have not been produced and
therefore, without their evidence the f indings of the Enquiry
Officer are perverse.

The customer of the bank need not be involved in a
domestic enquiry for healthy relationship between the
banker and the customer. When sufficient evidence is
produced to conclude one way or the other, the evidence’
not produced will not be of any significance. Voucher
verification reports and statement of account of the
workman are sufficient evidence to prove the charge no. |
levelled against the workman.

As regards charge no.2 it has been pleaded in the
statement of claim that the documents are fabricated. If the
workman alleges that documents are fabricated then it is
for him to prove the allegation but the workman in this case
has not prodiiced any evidence whatsoever to prove that
the documents were fabricated.

It is not open to the Tribunal to re-appreciate the findings
of the Enquiry Officer and on that basis arrive at a
conclusion different from that of the Enquiry Officer. To
put it in another way it is not within the scope of powers of
the Tribunal to sit as appellate forum over the findings of
the Enquiry Officer.

After going through the entire proceedings relating to
the enquiry against the workman | do not think that the
findings of the Enquiry Officer are perverse.

Issue no.2 is, therefore decided against the workman.

The reference will go on for hearing for Part-1] Award for
which put up on 6th July 2012.

JUSTICEG. S. SARRAF, Presiding Officer
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$.0. 3034.—In pursuance of Section 17 of the Industrial
Disputes Act, 1947 (14 of 1947), the Central Government
hereby publishes the Award (Ref. No.196/2011) of the Cent.
Govt. Indus. Tribunal-cum-Labour Court No. I, New Delhi
as shown in the Annexure, in the industrial dispute between
+ the management of State Bank of India and their workmen,
received by the Central Government on 05-09-2012.

[No. L-12012/482/98-1R(B-1}]
RAMESH SINGH, Desk Officer

ANNEXURE

BEFORE DR. R.K. YADAYV, PRESIDING OFFICER,
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL
NO. 1, KARKARDOOMA COURTS COMPLEX
DELHI

1.D. No. 196/2011
Smt. Nirmal Kanbid
C/o Sh. 1N, Kapoor,
33-34, Bank Enclave, Ring Road,
Rajouri Garden, New Delhi-27.

Versus

... Workman

The Asstt. General Manager,
State Bank of India,
Region I, Zonal Office,
148, Civil Lines,
Bareilly (U.P)243001.
AWARD

A clerk working in C.A R.L branch, Bareiliy, State Bank
of India (in short the bank) proceeded on maternity leave
in October, 89. Her leaves came to an end and she was to
report for her duties on 16-01-1990. She opted not to report
for her duties. In those days, she was residing at 75, ¥YS
Parmar University, Solan, H.P., where her husband was
working as Associate Professor. Letters/telegrams dated
20-05-1990, 24-08-1990 and 12-09-1990 were sent to her
calling upon her to join her duties. Ultimately, notice dated
17-01-1991 was sent to her detailing therein that in case
she fails to join her duties within 30 days of the said notice,

... Management
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she would be deemed to have voluntarily abandoned her
services. This notice could evoke no response from her.
Consequently, the bank treated her voluntarily deemed to
have retired from service with effect from 17-2-91. Aftera
long gap of time in March 98, she raised an industrial
dispute before the Conciliation Officer. Bank resisted her
claim and as such conciliation proceedings failed. On
consideration of failure report, the appropriate Government
referred the dispute to this Tribunal for adjudication, vide
order No. L-12012/482/98-1R(B-II}, New Delhi dated
17-03-1999, with the following terms:
“Whether the action of the management of State Bank
of India in terminating the services of Smt. Nirmal
Kanbid, ex-clerk by treating her unauthorized absence
as voluntary vacation from her bank service with effect
from 17-02-1991 is just, fair and legal? If not, what
relief she is entitled to and from what date 7"

2. Claim statemnent was filed by the clerk, namely, Smt.
Nirmal Kanbid pleading therein that she joined services of
the bank on (19-10-1978. She was transferred to ljjat Nagar,
Bareilly, branch of the bank in November, 1983 and lastly
to C.A.R 1, Bareilly branch in March 1984. She proceeded
on maternity leave with effect from 14-10-1989. She gave
birth to a faale child on 16-10-1989 at Lady |.eading Hospital,
Simla. Her son was suffering from “maningomylocil™ from
his very birth. He was operated upon on 21-05-1991 at
G. B. Pant Hospital, New Delhi. Ultimately he breathed his
laston 12-12-1991.

3. The claimant projects that she also suffered and
remained admitted in Dr. Ram Manohar Lohia Hospital,
New Delhi, from 21-10-1991 to 16-11-1991. She was also
operated on 29-10-1591 and remained confined to bed
for restoration of her health, She fully recovered in first
week of May, 92 and reported at C.A.R.1., Bareilly branch
of the bank on 09-05-1992 to join her duties. However,
the branch manager did not allow her to resume her
duties, saying that her services have been terminated.
She was shocked to note that her services were done
away without asking for any explanation or service of
charge sheet on her. No domestic enquiry was
conducted and the bank vielated provisions of Para
521 of Shastry Award. She was entitled to other leaves
and could combine those leaves with her maternity
leave. She remained on leave for reasons beyond her
centrol. Neither her leave applications were granted nor
refused by the bank. Action of the bank is colourable
exercise of its powers. It amounts to retrenchement
under law. Bank had not given notice or pay in lieu
thereof, besides retrenchement compensation. She
cannot be deemed to have voluntarily retired from

.service. She never submitted her resignation. Her

absence from duties amounts to misconduct for which
maximum punishment of stoppage of increment for a
period not exceeding six months can be awarded. She
claims that an award may be passed reinstating her in
service of the bank with continuity and full back wages.
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4. Bank resisted her claim pleading that she ceased to
be an employee of the bank in February, 1991, while she
approached the Concitistion Officer in March, 1998. She
presented a stale claim and is not entitled té any
indulgence. Bank presents that the claimant was staying
at Solan with her husband where he was employed as a
‘Associate Professor. She absented herself without
information with effect from 16-10-1989. However, vide
application dated 28-11-1989, she sought magernity leaves,
which leaves expired on 16-10-1990. No leave was granted
to her thereafter. She was supposed to report for her duties
after expiry of her maternity leaves. She subsequently sent
a telegram seeking extraordinary leaves upto 31-07-1990.
Vide letter dated 24-08-1990, she was informed that she
had been absenting herself unauthorizedly and should
report for duties immediately. Letters dated 25-05-1990,
24-08-1990 and 12-09-1990 were sent to her but to no avail.
Ultimately notice dated 17-01-1992 was sent to her advising
her to report for duties with a period of 30 days from the
date of the notice, failing which she would be deemed to
have voluntarily abandoned her services. Neither she
reported for duties nor gave any explanation for her
unauthorized absence. She voluntarily ceased to be an
employee of the bank in terms of Clause XV1I of the Fifth
Bipartite Settlement. Her services were not terminated by
the bank.

5. Bank projects that it was not a case of serving any
charge sheet or proceeding with a domestic enquiry. From
her conduct of remaining absent in an unauthorized
manner, she made it well known that she had no intention
of joining her duties. In case of voluntary cessation of
service, no domestic enquiry is needed. It does not amount
to retrenchment within the meaning of clause (co) Section
2 of the Industrial Disputes Act, 1947 (in short the Act).
Pravisions of Section 25F of the Act had not come into
play. It was not a case where notice or pay in lieu thereof,
besides retrenchment compensation was to be given. Bank
asserts that the claim put forward by Smt. Kanbid may be
discarded and an award may be passed in its favour.

6. In rejoinder, claimant reiterates facts pleaded by her
in the claim statement.

7. Vide order No. Z-22019/6/2007-1R(C-11), New Delhi
dated 11-02-2008, the appropriate Government transferred

this case to Central Government Industrial Tribunal 11,

New Dethi, for adjudication. Case was re-transferred to
this Tribunal, vide order No. L-12012/482/98-1R(B-1I), New
Delhi, for adjudication.

8. Smt. Nirmal Kanbid and Shri J.N. Kapoor entered the
witness box fo substantiate her claim. Shri K.N, Chandola,
Assistant General Manager, unfolded facts on behalf of
the bank. No other witness was examined by either of the
parties.

9. Arguments were heard at the bar. Shri J.N. Kapoor,
authorised representative, made submissions on behalf
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of the claimant. Shri J. Buther, authorised representative,

" advanced arguments on behalf of the bank. I have given

by careful considerations to the arguments ‘advanced at
the bar and cautiously perused the records. My findings
on the issues involved in the controversy are as follows:

10. In her affidavit dated 04-04-2007, tendered as
evidence, Smt. Kanbid swears that she proceeded on
matemnity leave with effect from 14-10-1989. She gave birth
to a male child on¥6-10-1989 at Lady Leading Hospital,

- Simla. Unfortunatsly, her child was suffering from

"maningomylocil” from very date of his birth at lumbascral
region. Therefore, she had to remain constantly with her
child and run from one hospital to another for his treatment.
Her son was operated upon in GB Pant Hospital, New
Delhi, on 21-05-1991. She also suffered and remained
admitted at Dr. Ram Manohar Lohia Hospital, New Deibi,
from 28-10-1991 to 16-11-1991. On 29-10-1991, she was
operated upon and remained confined to bed for restoration
of her health. She fully recovered in first week of May,
1992 and immediately reported for her duties at C.A.R.L.
branch, Bareiily, on 09-05-1992. However, she was not
allowed to resume her duties. She was told that her services
have been terminated by the bank. During course of her
cross examination, she concedes that she remained on
maternity leave upto 15-01-1990. She also admits that she
had not joined her duties since 16-1-1990. She does not
dispute that she had not made any attempt to find out as
to whether the bank had granted any leave to her, after
expiry of her maternity leaves.

11. Shri.K.N. Chandola unfolds in his affidavit Ex. MW 1/
A, tendered as evidence, that the claimant renfained absent
from her duties from 16-01-1990 and onwards. After expiry
of her period of matemity leave, she did not resume her
duties. No leave was granted to her from 16-01-1990
onwards. Vide letter dated 20-05-1990, she was informed
that she was absenting herself unauthorizedly and called
upon to report for her duties. She did not inform the bank
about her illness. She never furnished any medical
certificate. For the first time, the branch manager received
a telegram from her seeking leave upto 31-07-1990. Vide
telegram and letter dated 24-08-1990, she was informed
that she was absenting from her duties unauthorizedly.
She did not report for duties and letters dated 26-05-1990,
24-09-1990 and 17-01-1991 were sent to her.

12. Out of facts unfolded by Smt. Kanbid and those
detailed by Shri Chandola, it came to lizht that the claimant
proceeded on maternity leaves o1 (4-10-1989. She
remained on matemity leaves upto 15-01-1990. She did
not report for duties on 16-01-1990. No intimation or
application was sent by her to the bank informing that her
son was not well and her leaves may be extended. At no
point of time, she informed her superiors that she was
hospitalized and operated upon for her aiiment. Only once,
she sent a telegram to the bank seeking extension of her
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leavies upto 31-07-1990, which telegram was responded to
and she was informed that she was absenting herself from
dutigs unauthorizedly. Therefore, out of these facts, it is
crystal clear that the claimant overstayed her maternity
leave and never bothered to inform her superiors reasons
of her absence. Various letters, written to her calling her to
resume duties, could evoke no response. As projected by
Shri Chandola, the bank treated her deemed to have
volyntarily vacated her services with effect from
17-0R-1991.

13. Above facts highlight that from 16-01-1990 iill
17-02-1991, claimant opted not to report for her duties
desqiite various letters and notice sent by the bank. Her
overstayal of sanctioned leaves for such a long period
made the bank to asume that she had voluntarily
abaridoned her services, This act of the bank js questioned
by t#e claimant projecting that overstayal of sanctioned
Ieav¢ amounts to minor misconduct, for which punishment
of stpppage of increment for a period not longer that six
months can be awarded. Her contention in that regard is
dtsplelled by the bank. Therefore, question for
congideration would be as to whether overstayal of
sanctioned leave for sucha long period amounts to 'minor
mlscbnduct' or 'voluntary abandonment of service'. For
an answer, the Tribunal had to look into the contents of
the Bipartite settlement dated 19-10-1966.

14. Bipartite Settlement dated 19-10-1966 coins "gross
miscpnducts” as well as "minor misconducts”. Gross
miscpnducts are detailed in para 19.5 of the said settlement.
For the sake of convenience, those misconducts are
extracted thus:

*19.5, By the expression "gross misconduct” shall
~ be meant any of the following acts and omissions on
- the part of an employee:

(a) engaging in any trade or business outside the
scope of his duties except with the written
permisson of the bank;

(b} unauthorized disclosure of information
regarding the affairs of the bank or any of its
customers or any other person connected with
the business of the bank which is confidential
or the disclosure of which is likely to be
prejudicial to the interest of the bank;

(c) drunkenness or riotous or disorderly or
indecent behavior on the premises of the bank;

{d)  wilful damage or attempt to cause damage to
the property of the bank or any of its
customers;

(e) wilful insubordination or disobedience of any
lawful and reasonable order of the management
or of a superior;

{(f)  habitual doing of any act which amounts to
‘minor misconduct' as defined below, ‘habitual’

,‘“1..-“ [T “ et mapnm ......_r.

meaning a cource of action taken or persisted
notwithstanding that at least on three previous
occasions, censure or warning have been
administered or an adverse remark has been
entered against him;

(g}  wilful slowing down in performance of work:
(h)  hambling or betting on the premises of the bank :

(iy  speculation in stocks, shares, securitics or any
other commodity whether on his account or
that of any other person;

()  doing any act prejudicial to the interest of the
bank or gross negligence or negligence
involving or likely to invelve the bank in
serious loss;

(k)  giving or taking a bride or illegal gratification
from a customer or an employee of the bank;

() abetment or instigation of any of the acts or
omissions above mentioned™.

15. An employee found guilty of gross misconduct may
be awarded severe punishment depending upon the
gravity of his act. Punishment which can be awarded to an
employee for gross misconduct, detailed in para 19.6 of
the said settlement, are also extracted thus:

“19.6 An employee found guilty of gross misconduct
may:
{a) be dismissed without notice; or

(b) be warned or censured, or have an adverse
remark entered against him; or

(¢} befind; or

(d) have his increment stopped; or

(¢) have his misconduct condoned or merely
discharged”.

16. Misconducts which do not fall within the ambit of
gross misconduct are defined to mean minor misconducts.
Series of misconducts, which are termed as minor
misconducts are detailed as under:

“19.7 By the expression “‘minor misconduct” shall
be meant any of the following acts and omissions on
the part of an employee:

(a) absence without leave or overstaying

sanctioned leave without- sufficient grounds;

(b) unpunctual or irregular attendance;

{c) neglect of work, negltgence in performing
duties;

(d) branch of any rule of business of the bank or-

instruction for the running of any depanment
(¢). committing nuisance on the _premises of the
bank;
- entermg or ieavmg the premises of the bank
"except for an entrance prowded “for the
.purpose; :

wmwmwut ‘ wwﬂlr.ul’ll-wnm' l;\‘!“l‘l&-lv“’-wllwuﬁ A -
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{g) attempt to collect or collecting moneys within
the premises of the bank without the previous
permission of the management or except as
allowed by any rule or law for the time being in
force;

{h) holding or attempting to hold or attending any
meeting on the premises of the bank without
the provisions permission of the management
or except in accordance with the provisions of
any rule or law for the time being in force;

(i)  canvassing for union membership or collection
of union dues or subscription within the
premises of the bank without the previous
permission of the management or except in
accordance with the provision of any rule or
law for the time being in force;

() failing to show proper consideration, courtesy
or attention towards officers, customers or
other employees of the bank, unseemly or
unsatisfactory behaviour while on duty;

(& marked disregard of ordinary requirements of
decency and cleanliness in person or dress;

M  incurring debts to an extent considered by
the management as excessive”.

17. For minor misconducts, punishment which can be

awarded to an employee are detailed in para 19.8 of the -

settlement,which are also detailed hereinunder:

may:
(@) be wamed or censured; or

(b} have an adverse remark entered against him;
or :

©) * have his increments 'sto[s'ped for a period not
longer than six months™. '

18. Whether act/misconduct of the claimant amounts

to minor miconduct, when she overstayed sanctioned leave

for a long period? Admittedly, such an act has been project
as minor misconduct under Clause 19.7 of the settlement,
referred above. On the other hand settlement dated
14.04.1989 (commonly known as V Bipartite settlement)

projects that when an emplayee absent himself from work -

for a period of 90 or more consecutive days, without

submitting any appllCatlon for leave or for its extension or

without any leave to his credit or beyond period of Jeave
sanctioned ongmally/subsequemly or when there is

satisfactory évidence that he has taken up employment in’

India or when the bank is reasonably satisfied that he has
. no intention to join dut:es, bank may at any time thereafter
" givenotice calling upon him to report for duty within 30

days of'the notice and on his failure to report for duty, the

 employee would be deemed to have voluntanly retired
from. bank's services on explry of the sald notice. For the

#

19.8 An employee found guilty of minor misconduct |

sake of convenience, provision of V Bipartite settlement
are extracted thus:

“XV1I Voluntary Cessation of Employfncnt by the
Employees.

The earlier provisions relatifig to the voluntary
cessation of employment by the employee in the
earlier settlements shall stand substituted by the
following :

(a) when an employee absent himself from work
for a period of 90 or more consecutive days,
without submitting any application for leave
or for its extension or without any leave to his
credit or beyond the period of leave sanctioned
originally/subsequently or when there is a
satisfactory evidence that he has taken up
employment in India or when the management
is reasonably satisfied that he has no intention
of joining duties, the management may at any
time thereafter give a notice to the employee at
his last known address calling upon him to
report for duty within 30 days of the date of
the notice, stating interalia the grounds for
coming to the conclusion that the employee
has ne intention of joining duties and
furnishing necessary evidence, where
available. Unless the employee reports for duty
within 30 days notice or gives an explanation
for his absence within the said period of 30
days satisfying the management that he has
not taken up another employment or avocation
and that he has no intention of not joining
duties, the employee will be deemed to have.
voluntarily retired from the bank’s service on
‘the expiry of the said notice. In the event of
the employee submitting a satisfactory reply,
he shall be permitted to report for duty
thereafter within 30 days from the date of the
expiry of the aforesaid notice without prejudice
to the bank's right to take any action under the
law or rules of service. '

(b) Where an employee goes abroad and absents
himself for a-period of 150 or more consecutive
days without submitting dny application for
leave, or for its extension or without any leave

‘to his credit or beyond period of leave
;sanét-ion'ed originally/subsequently or when
there is a satisfactory evidence:that he has.
taken up employment outside India or when
the management is reasonably satisfied that
he ‘has no intention of joining duties, the
" " management may at any time thereafier give a .
notice to the employee at his Jast known -
address calling .upon him to repont for duty
within 30 days of the date of noticc, stating
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interalia the grounds for coming to the
conclusion that the employee has no intenstion
of joining duties and furnishing necessary
cvidence, where available. Unless the
employee reports for duty within 30 days of
the notice or gives an explanation for his
absence within the said period of 30 days
satisfying the management that he has not
taken up another employment or avocation and
that he has no intention of not joining duties;
the employee will be deemed to have
voluntarily retired from the bank's service on
the expiry of the said notice. In the event of
the employee submiting a satisfactory reply,
he shall be permitted to report for duty
thereafter within 30 days from the date of the
expiry of the aforesaid notice without prejudice
to the bank's right to take any action under the
law or rules of service.

{c) Ifan employee again absents himself within a
period of 30 days without submitting any
apptication after reporting for duty in response
to the notice given after 90 days or 150 days
absence, as the case may be, the second notice
shall be given after 30 days of such absence
giving him 30 days time to report. If he reports
in response to the second notice, but absents
himself a third time from duty within a period
of 30 days without application, his name shall
be struck off from the establishment after 30
days of such absence under intimation to him
by registered post deeming that he has
voluntarily vacated his appointment”.’

19. Thus, it is evident that overstayal of sanctioned
leave can be treated as minor misconduct as weil as when
an employee fails to report for duty within a period of 30
daysafier service of notice in that regard, it may be treated
as valuntary abandonment of service. Therefore, question
woukl be as to under what circumstances overstayal of
sanctioned leave would be considered as minor
miscpnduct and when it would be considered as voluntary
abanflonment of services? Such proposition was raised
befole the Apex Court in Jeevan {al (1961 (2) FLR 537)
wheriain the Court was called upon to construe as to what
continuous absence in the context of gratuity scheme
would mean. It was ruled therein that if an employee
contipues to be absent from duty without obtaining leave
and i an unauthorized manner for such a long period of
time,;then inference may reasonably be drawn from such
long abserice that by his absence he is absenting from
ser\'fi*:e and long unauthorized abserice may ultimately be
held to cause break in continuity of service. It was also
obsenved therein that it was always to be question of fact
‘0 be|decided on the circumstances of each case whether
ornofa particular employee can claim continuity in service

T BERTIIUTY ) il

for the requisite period or not. The case where long
unauthorized absence gives rise to an inference that such

service is intended to be abandoned by the employee is

of-course different,

20. In Shahoodul Haq (AIR 1974 SC 1986) the Apex
Court laid down law to the same effect. It would be
expedient to reproduce the observations made by the Apex
Court, which are detailed as under: °

"The undenied and undeniable fact that the appellant
had actuaily abandoned his post or duty for an
exceedingly long period, without sufficient grounds
for his absence, is so glaring that giving him further
opportunity to disprove what he practically admits
could serve no useful purpose. It could not benefit
him or make any difference to the order which could”
be and has been passed against him. It would only
prolong his agony. On the view we have adopted on
the facts of this case, it is not necessary to consider
the further question whether any notice for
termination of services was necessary or duly given
on the assumption that he was not punished, We do
not think that there is any question involved in this
case which could justify an interference by us."

21. In Venkatiah (1963 (7) FLR 343), the Apex Court
was dealing with the same proposition. Observations made
therein are relevant for consideration, which are
reproduced thus:

"It is true that under common iaw an inference that
an employee has abandoned or relinquished service
is not easily drawn'unless from the length of absence
and from other surrounding circumstances an
influence to that effect can be legitimately drawn
and it can be assumed that the employee intended to
abandon service. Abandonment or relinquishment
of service is always a question of intention, and
normally, such an intention cannot be attributed to
an employee without adequate evidence in that
behalf”,

22. In Syndicate Bank (2000 (85) FLR 807) and Manzur
Ali Khan (2001 (91) FLR 28), sharing the same view it was
announced that if a person absents himself beyond the
prescribed period for such leave of any kind can be granted,
he should be treated to have resigned and ceased to be in
service. It was concluded therein that in such cases, there
was no need to hold an enquiry or to give any notice as it
would amount to useless formalities. )

23. Inthe light of the above proposition of law, it would
be expedient to know what the words 'abandon’ and
‘abandonment' mean? Ordinarily, the word 'abandon’ does
not mean ‘merely leave’ but 'leaving completely and
finally. Word "abandonment" would indicate that it has a

- connotation of finality, which would mean relinquishment

or extinguishment of a right, giving up of something

| LR I AT KRN 11 RS P YDk e
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absolutely, giving up with an intent of never claiming a
right or interest, to renounce or forsake utterly. In orderto
constitute on "abandonment™ there must be a total or
complete giving up of duties, so as to indicate an intention
not to resume the same. Abandonment must §gtotal and
under circumstances which clearly indicate an absolute
relinquishment. A failure to perform duties pertaining to
an office must be with an actual or imputed intention on
the part of the officer to abandon and relinquish the office.

24. Abandonment is a voluntary positive Act. A man
must expressly say that he gives up his right. If he remains
quiet, it cannot be said that he is forsaking his title to
property or his interest therein. An office is abandoned
by ceasing to perform its duties. A temporary absence is
not, ordinarily sufficient to constitute an abandonment of
an office. A mere absence of a workman from duty can
not be treated as an abandonment of service. Abandonment
or relinquishment of service is always a question of
intention and normally, such an intention can not be
attributed to an employee without adequate évidence is
that behalf. However, the "intention" may be inferred from
the acts and conduct of the party. The question as to
_ whether the job, in fact has been abandoned or not, is a
question of fact which is to be determined in the light of
the surrounding circumstances of each case.

25. With above legal prelude in mind, now facts of the
present controversy would be addressed to in order to
ascertain whether ovdtstayal of sanctioned leave on the
part of Smt. Kanbid was minor miscenduct or her intention
to abandon services emerges out. As projected above, Smt.
Kanbid remaincd on maternity leaves upto 15.01.1990.
She was supposed to join her duties on 16.01.1990. she
opted not to join her duties. She did not inform the bank
about ill health of her son to project that she was unable
to resume her dutics. It emerges out of fact unfolded by
Shri Chandola that letter dated 25.05.1990 was sent to
her wherein it was detailed that she was absenting from

“her duties since January' 90. She was advised to report
for her duty within 30 days of receipt of that letter. She
opted not to pay any heed to the advice given by the bank.
However after sometime she sends telegram detailing
therein that her son was to be operated upon in PGI
Chandigarh. She asked for extension of her leaves upto
31.07.1990. Thus for the first time, she asks the bank for
extension of her leaves. Bank sends telegram dated
24.08.1990 in response to her above telegram calling upon
her to report for duties within 3 days of the receipt thereof.
She was also advised to explain reasons for her
unauthorized absence. It was impressed upon her that it
was an urgent matter. Receipt of this telegram has not
been questioned by the claimant. She did not report for
duty. She had not responded even by way of written
communication. On the other hand, she went in
hibernation. She neither wrote to the authorities about
ailment suffered by her son and when he was to be

operated upon, nor did she send medical prescription of
her child, making it clear to the bank that she was in dire
need of extension of leaves.

126.0n 12.09.1990, bank wrote to her that no application
for extension of leave was received on her behalf. She was

‘informed that she was absent unauthorizedly, which

position was highly irregular and in contravention of rules
governing her service. She was called upon to report for
duties within 15 days of the notice, failing, which she
would deemed to have voluntarily retired from service.
This notice also could evoke no response. Lastly, notice/
letter dated 17.01.1991 was sent o the lady. wherein
reference to letter dated 12.09.1990 was made. Bank .
observed that she was continuing to be absent from duty,

~ which position was highly irregular and in contravention

of rules governing her service. She was advised to report
for duties within 30 days of the notice, failing which she
would be deemed to have voluntarily retired from service,
on expiry of the notice period. This communication also
reached her hands, but she failed to respend to it also.

27.  From above facts, it is apparent that oncc on
28-11-1989, claimant wrote to the bank for leave and
maternity leaves were granted to her with effect from
14-10-1989 to 15-01-1990. Thereafler, she maintained an
eeric silence. What were the reasons for such a behaviour?
Her deposition spell out those reasons also. As detailed
by her, she joined service of the bank on 09.10.1978 at its
Rail Bhawan branch, New Delhi. In November 1983 she
was transferred to ljjat Nagar, Bareilly branch of the bank
and lastly in March 84, transferred to C.A.R.1. branch,
Bareilly. Therefore, it is emerging over the record that from
1983 till October 1989, when she proceeded on maternity
leaves, she was posted in Bareilly, UP. Her husband was
working as an Associate Professor, External Education
College, YS Parmar University, Solan, HP. There is vacuum
of evidence as to when she got married or when Shri Kanbid
got job of Associate Profcssor at Solan. However, it is
apparent that Shri Kanbid was there at Solan when Smt.
Kanbid was working at Barcilly, UP. Long distance between
the two citics made Smi. Kanbid to feel that her service
with the bank was ot expedient. A young bride used Lo
miss her husband, while postcd at Bareilly. Consortium ol
her husband was need of the hour. With this idea in mind.
she travelled to Solan in October 89 without getting
materaity leaves sanctioned, She mrole on 28-11-1989 and
bank sanctioned maternity Igavcs*’till 15-01-1990. When
she was reminded about her abscnce vide letter dated
20-05-1990, she wrote to the bank secking extension of her
leaves upto 31-07-1990. However. her téquest was not
conceded to. Smt.Kanbid made up her mind to rear her
child and opted not to write to the bank any further. Letiers
dated 24-08-1990, 12-09-1990 and 17-01-1991 fell flat on
her deaf cars. As conceded by her, in her testimony. she
never submitted any medical certificate to the authoritics
nor the same are filed before the Tribunal, to enable 10
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aﬁsess as to whether the lady faced hardship and was
unable to report for duties. She never made any effort to
enquire as to whether her leaves were extended or not. All

these circumstances make it apparent that a decision was

taken by the lady to stay with her husband and to bid
farewell to the job. Thus it is evident that Smt. Kanbid
made her intention to abandon her job well known to the
aythorities by her acts and conduct. Smt.Kanbid never
harboured such feelings that she would join her duties

th the bank. The moment she took a decision to abandon
her job, shackles of service were done away.

* 28. Law permits her to terminate relationship of employer
ajd employee by voluntarily submitting her resignation
ot automatically by not joining duty and remaining absent
fdr a long period. Absence from duty in beginning may be
tekmed as misconduct but when absence is for a very long
period, it would amount to voluntary abandonment of
sarvice and in that eventuality, bonds of service come to
an end automatically. Misconduct can be committed by
an employee and not by an ex-employee, who had
voluntarily abandoned his service. Therefore, by her
oyerstayal of sanctioned leave for a longer period, Smt.

Kinbid abandoned her service and became immune from

splicability of clause 19.7 of the settlement dated 19-10-66.
der these circumstances, it is concluded that the
contention advanced by Shri Kapoor, to the effect that
hér act was minor misconduct, punishable with stoppage
of increment for not more than six months, is untenable.

. 29. Whether Bank had followed requisite procedure
provided by Clause XVII of the V Bipartite Settlement?
A} the cost of repetition, it is said that when an employee
absents himself from work for a period of 90 days or more

nsecutive days: (i) without submitting any applicaticn

leave; or (ii) application for extension of leave; or
(iji) without any leave to his credit; or (iv) beyond period
of leave sanctioned originally/subsequently; or (v) when
there is satisfactory evidence that he has taken up
ployment in India; or (vi) when the management is
ably satisfied that he has no intention of joining
dhties, the management may at any time thereafter give
nétice to him at his last known address calling upon him
ta report for duty within 30 days of the notice stating the
gounds for coming to the conclusion that the employee
no intention of joining duties and furnishing necessary
evidence where available. It is evident that the employer
s§all serve a notice on the employee talling upon him to
jain his duties within 30 days of the notice. The employer
i3 obliged to state the grounds for coming to the
conclusion that the employee has no intention of joining
disties. It is also to be detailed in the notice that in case of
his failure to report for duty within 30 days of the notice or
offer on explanation for his absence, and expression of
intention of joining duties, he shall be deemed to have
vpluntarily retired from bank's service on expiry of the

id notice. When contents of notice dated 17-1-91 are

SAWE o

perused, it is clear that the bank detailed that the claimant
had absented "herself from duty since 16-1-90
unauthorisedly, which position was in contravention of
service rules applicable to her. Spell of her long
unauthorized absnece, that teo without any
communication from her side made her intention of not
joining duties apparent and well known, Neither she joined
her duties nor offered an explanation for her absence nor
made her intention known to the effect that she intended
to join her duties. These facts bring it to light that leaves
were sanctioned in favour of the claimant upto 15-01-1990.
She absented herself from reporting for her duties for a
period of 90 or more consecutive days without any
extension of leave. Time and again, bank wrote to her
calling her to report for duties, but to no avail. In letter
dated 17-01-1991, it was emphasized by the bank that her
absence was highly irregular and in contravention of the
service rules. Therefore, it is evident that in the notice
sent to the claimant, bank detailed grounds for coming to
conclusion that she had no intention of joining her duties.
30 days’ time was given to the lady to report for her duty,
but she had not availed that opportunity. She did not wrote
to the bank making it clear that she had an intention to join
her duties. Consequently, it is evident that all requirements
detailed in Clause XVII of the V Bipartite settlement stood
satisfied. The claimant voluntarily abandoned her services.

30. There are circumstances which give reaffirmation *

to these facts. The bank informed the claimant vide letter
dated 27-01-1992 that she is deemed to have voluntarily
abandoned her service with effect from 17-2-91. Despite
that she did not come out of slumbers till March 1998.
That fact bring her intention to abandon her services over
the record. Though she makes a bald claim to the effect
that in May 1991 she went to join her duties, but no
evidence worth name was produced by her. No evidence
was brought over the record even to show that in May
1991 she travelled to Barieily, U.P. Thus her claim in that
regard is found to be worthless. These circumstances make
it evident that she had no intention to join and abandoned

‘her job voluntarily.

31. Whether the bank was enjoined with a duty to initiate
enquiry against Smt.Kanbid for her unauthorized absence,
before invoking provisions of clause 17 of 5th Bipartite
Settlement 7 In Suresh Chand (2007 LLR 344) contention
of the workman that no domestic enquiry was conducted
and termination of his services was illegal, was brushed
aside and it was ruled that when a workman absents from
duty without any intimation or prior permission,
termination of his services without holding an enquiry
will be justified. In Vijay Pal (2007 L.L.R.7) and G.T.Lad
(1979 Lab.1.C. 2910) same proposition of law were laid. In
Syndicate Bank (AIR 2000 S.C. 2198) the Apex Court was
confronted with such a proposition, as exists in the present
controversy. Workman was absent from his work place for
a period of 90 days or more consecutive days. A notice
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was served upon him to report for duty within 30 days of
notice alongwith the grounds on which bank came to the
conclusion that the workman had no intention to join his
duties. The workman did not respond to that notice at all.
Bank passed orders to the effect that the workiwan had
voluntarily retired from the service of the bank. Apex Court
laid that as far as principles of natural justice are concerned
the court was to consider: (1) whether show cause note
detailing the note of the complaint or acquisition was

served, (2) whether an opportunity was there for the’

workman to state his case, and (3) whether the management
acted in good faith and has been fair, reasonable and just.
It was ruled therein that on the facts and circumstances of
the case the principles of natural justice were inbuilt in the

clause relating to voluntary cessation of employment and

‘when workman had not opted to join his duties on service
of notice, principles of natural justice were complied with.
The law laid by the Apex Court in the precedent referred
above is applicable to the case of Smt. Kanbid.

32. Whether action of the bank in treating Smt. Kanbid
deemed to have voluntarily abandoned her services
amount to discrimination? To project, discrimination, the
claimant has examined Shri J.N. Kapoor. In his affidavit,
Ex.WW2/A, tendered as evidence, Shri Kapoor swears.
that the bank has treated the claimant harshly by punishing
her discriminately. In similar cases, bank had not
terminated services of the workmen. He illustrates that
Shri Naresh Kumar Sharma, Clerk, posted at Mundka
branch of the bank was treated as unauthorizedly absent
with effect form 30-07-1993 and his services were done
away on 31-05-94. He raised an industrial dispute before
the Conciliation Officer on 25-09-1998. During the course
of conciliation proceedings, an agreement dated 24-1-2000
was entered into between the parties and bank agreed to
reinstate Shri Sharma within 10 days of the said settlement.
Shri Kapoor further details that Shri Balraj Singh,
messenger, posted at Palwal branchi of the bank absented
himself from his duties with effect from 23-01-1988, whose

services were dispensed with vide letter No.799 dated .

10-09-1988. He also raised an industrial dispute, which
was referred for adjudication to Central Government
Industrial Tribunal, Chandigarh in April 1998. During the
course of adjudication, bank entered into an agreement
on 5-12-2000 and agreed to allow Shri Singh to join his
duties. Facts unfolded by Shri Kapoor were not
controverted during the course of his cross examination.
Shri Chandola had not spoken anythmg on facts, referred
above.

33. Out of facts unfolded by Shri Kapoor, it came to
light that Shri Naresh Kumar Sharma absented himself
from service of the bank from 30-07-1993 and his services
were ordered to have been abandoned on 31-03-1994.
Therefore, it is evident that Shri Naresh Kumar Sharma
remained absent for a period of 8 months and the bank
ordered that he is deemed to have voluntarily retired-
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Shri Balraj Singh absented hlmself with effect from
23-01-1988 and the bank passed order to the effect that
he is deemed to have voluntarily abandoned his job with.
cffect from 15-05-1988.-Consequently, it is emerging that
Shri Singh remained absent for 3 months and 22 days,
when he was orderéed deemed to have voluntarily
abandoned his job.

34. Equality before law and equal protection of laws are
fundamental rights of every person, ordains Article 14 of
the Constitution. The guiding principles laid in Article 14
are that persons, who are similarly situated, shall be treated
alike both in privileges conferred and lability imposed,
which means that amongst equals the law should be equal
and should be equally administered and that like should
be treated alike. Article 16 of the Censtitution guarantees
equality of opportunities for all citizens in matters relating
to employment or appointment to any office under the
State, What is guaranteed is the equality of opportunity.
Like all other employers, government is also entitled to
pick and choose from amongst a large number of
candidates offering themselves for employment. But the

_ selection process must rot be arbitrary. The guarantee

given by clause (a) of Article 16 of the Constitution will
cover {a) initial appointments, (b) promotions, (c)
termination of employment, and (d) matters relating to
salary, periodical increments, leaves, gratuity, pension, age
of superannuation etc. Matters relating to employment or
appoimmmts include ali matters in relations to employment
both prior and subsequent to the employment which are
incidental to the employment and form part of the terms
and conditions of such employment.

35. Fundamental rights guaranteed by Article 14 forbids
class legislation, but does not forbid classification or
differentiation which rests upon reasonable ground of
discretion. Classification is the recognition of the relations,
and in making in the Government must be allowed a wide
latitude of discretion and judgment. In a way, the
consequences of such classification would undoubtedly
be to differentiate persons belonging to that class from

‘others. The classification must be founded on an

intelligible differentia which distinguishes persons or
things that are grouped together from others left out of
the group and the defferentia must have a rational relation
to the object sought to be achieved. Classification may be
made according to the nature of persons, nature of
business, and may be based with reference to time.

36. Concept of equality guaranteed by Article 16 of the
Constitution is something more than formai equality and
enables the underprivileged groups to have -a fair share
by having more than equal chance and enables the State
to give favoured treatment to those groups by achieving
real equality with reference to social needs. 'Protection
discrimination’ enabled the State to adopt new strategy to
bring underprivileged at par with the rest of the society,
by providing all possible opportunities and incentives to
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them. Therefore a class may be allowed to have preferential
treatment in the matter refating to employment or
appointment. There cannot be rule of equality between
thembers of separate and independent group of persons.
Persons can be classified in different groups, based on in
terms of nature of persons, nature of business and with
reference to time.

37. Now, it would be considered as to whether
dlassification made by the bank in entering into settlement
with Shri Sharma and Shri Singh are discriminatory ?
Smt. Kanbid was on leave upto 15-01-1990- Thereafter,
she overstayed her sanctioned leave and opted not to
join her duties with the bank till 17-02-1992, the date
when she was ordered deemed to have voluntarily
abandoned her services. Thus, it is evident that the
claimant overstayed her sanctioned have for 13 months
and one day- Letters/notices were sent to the claimant
an 20-05-1990, 24,08-1990, 12-09-1990 and 17-1-1991
calling upon her to join her duties, which were not
responded by her. Thus, it is evident that despite
apportunities granted to the claimant, she opted not to
join her duties for a long 13 months, which made the
bank to believe that she had voluntarily abandoned her
services. Shri Naresh Kumar Sharma remained absent for
a period of 8 months while Shri Balraj Singh remained
absent for 3 months and 22 days only. It has not been
drystallized as to whether Shri Sharma and Shri Singh
aver stayed sanctioned leaves or they absented without
sanction of any leave. It is also not clear as to whether
notices, fulfilling requirements of clause XVII of V
Bipartite Settlement, were served upon them, It is also
not projected that Shri Sharma and Shri Singh also not
affered any explanation about their absence. Further more
there is vacuum to the effect as to whether they made
their intention to join duties known to the bank. Their
period of absence is much lesser than the period of
absence of the claimant. All these facts make it ¢lear that
they were not placed on the same pedestal on which the
claimant stands. Therefore, it is apparent that cases of
Shri Sharma and Shri Singh are not similar to the case of
the claimant. Above factors make her case distinct and
different from the aforesaid two cases. Classification can
be made by the bank based upon nature of persons and
tixﬁe also. In view of these ¢ircumstances, 1 find case of
Smt. Kanbid different than the cases of Shri Sharma and
Shri Singh.

" 38. In view of reasons detailed above, I filed action of
bank in treating Smt. Kanbid deemed to have voluntarily
abandoned her service as just, fair and legal. She is not
chtitled to any relief. Her claim is brushed aside. An award
is, accordingly, passed in favour of the bank and against
the claimant. It be sent to appropriate Government for
publication.

Dated: 09-08-2012
' Dr. R K. YADAV, Presiding Officer
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5.0. 3035 .—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 99/2011)
of the Central Government Industrial Tribunal-cum-Labour
Court-1, New Delhi as shown in the Annexure in the
Industrial Dispute between the management of State Bank
of india and their workman, received by the Central
Government on 05-09-2012.

[No. L~12012/93/99-IR(B-T)]
RAMESH SINGH, Desk Officer
ANNEXURE

BEFORE DR. R.K. YADAV, PRESIDING OFFICER,
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL
NO.1, KARKARDOOMA COURTS COMPLEX,

DELHI

1.D. No. 99/2011

Ms. Sarla Gupta

F 14/39,

Model Town,

Delhi ... Workman
Versus

1. The Deputy General Manager State Bank of India
Delhi Zonal Office,
11, Sansad Marg,
New Delhi-110 001,
2. The Assistant General Manager
State Bank of India
Model Town
Delhi. ... Management
AWARD

On 20-03-1992, Shri Gulshan Arora got issued a Short
Term Deposit Receipt (in short STDR) No.525711} in
favour of his minor daughter under his natural
guardianship from Model Town branch, State Bank of India
(in short the bank). Above STDR was got issued for a
period of six months with effect from 31-01-2002 and
maturity value was to be credited to the Saving Bank
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account of Shri Arora, as per instructions recorded on the
reverse of the said instrument. In those days Smt. Sarla
Gupta was working on STDR/TDR seat at ModebTown
branch of the bank. On 10-10-1993, she fraudulently got
issued STDR No. 485605 for Rs-11,979.00 for a period of
15 months (with effect from 31-07-1992) in favour of her
minor daughter, namely, Deepa Gupta under her natural
guardianship, instead of crediting maturity value of STDR
No. 525711 as per instructions recorded thereon. Thus
she defrauded Shri Arora to the tune of maturity value of
the aforesaid STDR.

2.0n31-10-1993, the maturity date of STDR No.485605,
Smt.Sarla Gupta took payment in cash of its maturity value,
amounting to Rs.14057.00. When proceeds of STDR
No. 525711 were not credited to the SB account of Shri
Gulshan Arora, he made a complaint to the bank. Acting
upon that complaint, charge sheet was served upon
Smt. Sarla Gupta on 29-02-1996. Her explanation was found
not to be satisfactory. A domestic enquiry was conducted.
Smt. Sarla Gupta was called upon to show cause as to why
punishment of dismissal from service may not be awarded
to her. After giving personal hearing to her, punishment of
dismissal from service was awarded to her, vide order dated
21-07-1997. She preferred an appeal, which also came to
be dismissed. Aggrieved by that action, she raised an
industrial dispute before the Conciliation Officer. Since
conciliation proceedings failed, the appropriate
Government referred the dispute to this Tribunal for
adjudication vide order No.L 1201 2/93/99/IR(BI), New Delhi
dated 16-06-1999 with the following terms: Whether the
action of the Assistant General Manager, State Bank of
India, New Delhi to dismiss Smt Sarla Gupta, workman
vide order No.AGM/97-98/78 dated 25-06-1997 is just and
fair? If not, then what relief the workman is entitled to ?

3. Claim statement was filed by Smt.Sarla Gupta pleading
therein that she was working as a clerk at Model Town
branch of the bank. Her service conditions were governed
by Shastry Award as modified by Desai Award and
subsequent bipartite settlements, which have statutory
force. She was served charge-sheet on 29-02-1996 by the
Assistant General Manager, Region I, State Bank of India,
Delhi. The enquiry, conducted by the bank, was bogus
one. Shri Gulshan Arora, the star witness of the bank,
withdrew his complaint vide letter dated 15-01-1997. This
fact was not taken into account by the Enquiry Officer or
the Disciptinary Authority. According to Shri Arora, his
father had authorised the claimant for withdrawing maturity
value of the STDR No. 525711 and to hand over the money
to him. She presents that in view of these facts, the very
basis of charge-sheet stood demolished. The Enquiry
Officer recorded perverse findings and held her
accountable for the charges. She asserts that as per facts
unfolded by Shri S.D. Kalra, her Officer Incharge, the
transaction of issuance of STDR in the name of Deepa
Gupta under her natural guardianship was settled under

his supcrvision. According to her, she performed her duties
under instructions of Shri Kalra and prepared vouchers
as per his directions and supervision. In Athat situation,
she cannot be blamed for the act. ‘

4. The claimant attacks the enquiry, pleading that
the charge-sheet was served upon her by the Assistant
General Manager, Region 11, Delhi.while she was
punished by the Assistant General Manager, Modc!
Town branch, Dethi. The Assistant General Manager.
Model Town branch was an interested party and award
of punishment by him makes entire process void. The
Disciplinary Authority had not applied his mind 15
records of the case and awarded punishment in a
mechanical manner. Her defence was not taken into
account, which fact made his action violative of the
principles of natural justice. The Appellate Authority
had also not given her an opportunity to be represented
by her defence representative at the time ol personal

 hearing. He dismissed her appeal, without consideration

of the facts and thus passed a wrong order. The decision
of the bank in dismissing her from service is illegal. On
the other hand, it is harsh and does nol commensurate
to her alleged misconduct. She presents that punishment
awarded by the Assistant General Manager may be set
aside and she may be reinstated in services of the bank
with continuity and full back wages.

5. Bank demures the claim pleading that in the reference
order, the date of dismis :al is given as 25-06-1997 whilc in
fact the claimant was dismissed vide order dated
21-07-1997. The order of the Disciplinary Authority stood
merged in the order of th : Appellate Authority, which was
passed on 20-12-1997. In-view of the principles of merger,
it was order of the Appellate Authority which operates
against the claimant, Therefore, mention of 25-06-1997 as
date of dismissal in the reference order nowhere makes
out an industrial dispute which needs adjudication. 1t has
been claimed that this Tribunal cannot travel beyond the
terms of reference and when order of dismissal was not
passed on 25-06-1997, the Tribunal cannot adjudicate the
controversy raised by the claimant.

6. The bank does not dispute the factum of service of
charge-sheet on the claimant by the Assistant General
Manager. Conduct of the domestic enquiry is also not a
matier of dispute. Bank projects that .. enquiry was in
consonance with the principles of natural justice. It has
been asserted that the claimant utilized maturity proceeds
of STDR No. 525711 for issuance of STDR No. 485605 in
favour of her minor daughter, namely, Dzepa Gupta under
her natural guardianship. ; _

7. The entire transaction of converting STDR 525711 to
STDR No. 485605 was handled by the claimant herself.
Her claim that the complaint was withdrawn by Shri
Gulshan Arora is unfounded. It does not lie in her mouth

that no loss of money was caused to the bank. She
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conjmitted serious misconduct for which she was punished
vidd order dated 21-07-1997. Withdrawal of complaint by
Shri Gulshan Arora does not absolve her of accountability
for misconduct committed by her.

. Bank announced that when the claimant was posted
in Model Town branch of the bank at that time no Assistant
Gerjeral Manager was posted there. Therefore charge sheet
was; served upon her by the Assistant General Manager,
Region 11, Delhi, under whose administrative control Model
Town branch was functioning at that timg. On 16-03-1996,
an Assistant General Manager was posted in the branch,
wha was her Disciplinary Authority as per circular dated
25—¢3- 1996. Award of punishment by the Assistant General
Manager was legal and valid. Her claim that the disciplinary
autority had not applied his mind to facts of the case is
unfpunded. She committed serious misconduct for which
appfopriate punishment was awarded to her. The decision
of tLe Disciplinary Authority is based on evidence and
canilol be termed to be whimsical. Full opportunity was
givén to her to defend herself. Hence no illegality can be
said to have been committed. Punishment awarded to her
commensurate to the misconduct and she is not entitled
to any relief. :

9. Bank also projects that on 06-03-1997, claimant
tendered letter of resignation on her own volition. Her
resiggnation letter was not accepted. However, in her letter
of resignation she asserted that in case any financial loss
is syffered by the bank which would be attributable to her,
she jundertakes to repay the same. Since she wanted to
male foss good, she impliedly admits the entire case.
'l‘hciugh her letter of resignation was not accepted, yet
contents of the said letter pins her grievances down.

10. On pleadings of the parties, following issues were
settled:

(i) Whether the enquiry conducted by the bank was
just, fair and proper?

(i) Whether punishment of dismissal is proportionate
to the misconduct of the claimant?

(i) As in terms of reference.

I1. Issue No.| was treated as the preliminary issue.
Shri B.K. Gupta, Chief Manager, entered the witness box
andi unfolded facts on the preliminary issue. Smt.Sarla
Gupta also testified facts to rebut circumstances unfolded
by Bhri Gupta. On perusal of the facts detailed by
Shri B.K. Gupta, Smt. Sarla Gupta and consideration of
submissions made by the parties, the preliminary issue
wag answered in favour of the bank and against the
claiant vide order dated 30-05-2011.

2. Ms. Kitoo Bajaj, authorized representative, raised
sub*nissions on behalf of the bank on proportionality of
punjshment. None came forward on behalf of the claimant
to present her point of view. | have given my careful
congideration to the arguments advanced at the bar and

.‘»am.‘ | BTN O ]
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cautiously perused the records. My findings on the issucs
involved in the controversy are as follows:

Issue No.2

13, ['will turn to factual matrix of the controversy, in
order to take note of gravity of the misconduct committed
by the claimant. As emerge out of charge sheet dated

© 29-02-1996, the claimant, while working on STDR/TDR seat

at Model Town, Delhi branch of the bank, on 10-10-1993
fraudulently got STDR No. 485605 for Rs. 11,979.00 issued
for a period of 15 months {with effect from 31-07-1992) in

- favour of her minor daughter, namely, Ms. Deepa Gupta

under her natural guardianship, instead of crediting
maturity value-ofthe STDR No.525711 issued in the name
of Ms. Garima Arora, under natural guardianship of Shri
Gulshan Arora. She took payment of maturity value of the
said STDR amounting to Rs.14,057.00 on 31-10-1993, in
cash. Shri Gulshan Arora, made a complaint to the bank, to
the effect that the maturity proceeds of STDR No.52571 1
were not credited to his SB account.

14.  On above counts of charges, the Enquiry Officer
recorded findings to the effect that Smt. Sarla Gupta got
voucher, on the strength of which Shri $.D. Kalra passed
order for credit of the maturity amount of the aforesaid
STDR in $B account of Shri Arora, misplaced. In the evening
she presented credit voucher in the name of Ms. Deepa
Gupta under her natural guardianship and he passed that
voucher in good faith, at her instance. He did not verify
the debit voucher at the time of passing duplicate credit
voucher in favour of Ms. Deepa Gupta under natural
guardianship of the claimant.

15. Though there were lapses on the part of Shri S.D.
Kalra, yet he acted at the instance of the claimant in good
faith. His negligence does not constitute misconduct,
Enquiry Officer concludes that it was the claimant who
had defrauded the bank. He also records findings to the
effect that on 31-10-1993, the claimant took cash payment
of the amount of Rs.14,057.00, being maturity value of
STDR No.485605. Thus, out of the facts concluded by the
Enquiry Officer in his report, it came to light that the
claimant got original credit voucher misplaced and
thereafter presented duplicate credit voucher before
Shri $.D. Kalra, who passed that voucher in favour of
Ms.Deepa Gupta under natural guardianship of the
claimant, in good faith, Payment of maturity value of STDR
No0.485605 was obtained in cash by the claimant.
Shri Gulshan Arora, who had instructed the bank to credit
maturity value of the said STDR in his SB Account, made
a complaint in that regard. These facts highlight that the
claimant defrauded the bank and got STDR issued in the
name of Ms. Deepa Gupta under her natural guardianship,
out of maturity value of Rs, 11979.00 of STDR No.525711,
which was issued by the bank favouring Ms. Garima Arora
under natural guardianship of Shri Gulshan Arora. Though
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Shri Gulshan Arora had issued instructions to the bank on
reverse of the said STDR to credit maturity value in his SB
account, yet the claimant played deception on her superior
and made him to pass voucher favouring her daugihtet, for
credit of that amount to the account of her minor daughter.
These facts are sufficient to conclude that the claimant
had committed misconduct, which is of alarming
complexion.

16. Punishment of dismissal was awarded to the
claimant. Are there any justification for punishment of
“dismissal? Right of an employer to inflict punishment of
discharge or dismissal is not unfattered. The punishment
imposed must be commensurative with gravity of the
misconduct, proved against the delinquent workman. Prior
to enactment of Section 11-A of the Industrial Disputes
Act, 1947 (in short the Act), it was not open to the
industrial adjudicator to vary the order of punishment on
finding that the order of dismissal was too severe and
was not.commensurative with the act of misconduct. In
other words, the industrial adjudicator could not interfere
with the punishment as it was not required to consider
propriety or adequacy of punishment or whether it was
excessive or too severe. Apex Court, in this connection,
had, however, laid down. in Bengal Bhatdee Coal
Company [1963 (1) LLT 291] that where order of
punishment was shockingly disproportionate with the act
of the misconduct which no reasonable employer would
impose in like circumstances, that itself would lead to the
inference of victimization or unfair labour practice which
would vitiate order of dismissal or discharge. But by

enacting the provisions of section 11-A of the Act, the

Legislature has transferred the discretion of the employer,
in imposing punishment, to the industrial adjudicator. It is
now the satisfaction of the industrial adjudicator to finally
decide the quantum of punishment for proved acts of
misconduct, in cases of discharge or dismissal. If the
Tribunal is satisfied that the order of discharge or dismissal
is not justified in any circumstances on the facts of a case,
it has the power not only to set aside order of punishment
and direct reinstatement with back wages, but it has also
the power to imposed certain conditions as it may deem
fit and also to give relief to the workman, including award
of lesser punishment in lieu of discharge or dismissal.

17. It is established law that imposing punishment for
a proved act of misconduct is a matter for the punishing
authority to decide and normally it should not be interfered
with by the Industrial Tribunals. The Tribunal is not
requirdd to consider the propriety or adequacy of
punishment. But where the punishment is shockingly
disproportionate, regard being had to the particular
conduct and past record, or is such as no reasonable
employer would ever impose in liké circumstance, the
Tribunal may treat the imposition of such punishment as
itself showing victimization or unfair labour practice. Law
to this effect was laid by the Apex Court in Hind

Construction and Engineering Company Labour [1965
(1) LLJ 462]: Likewise inr Management of the Federation
of Indian-Chambers of Commerce and Industry [1971 (II)
LLJ 630] the Apex Court ruled that the employer made a
mountain out of a mole hill and had blown a trivial matter
into one involving loss of prestige and reputation and as
such punishment of dismissal was held to be unwarranted.
In Ram Kishan [1996 (1) LLJ 982] the delinquent
employee was dismissed from service for using abusive
language against a superior officer. On the facts and in
the circumstances of the case, the Apex Court held that
the punishment of dismissal was harsh and
disproportionate to the gravity of the charge imputed to-
the delinquent. It was ruted therein, "when abusive
language is used by anybody against a superior, it must
be understood in the environment in which that person is
situated and the circumstances surrounding the event that
led to the use of abusive language. No straight- jacket

- formula could be evolved in adjudicating whether the

abusive language in the given circumstances would
warrant dismissal from service. Each_ case has to be
considered on its own facts.”

18. In B.M. Patil [1996 (11)LLJ 536}, Justice Mohan
Kumar of Kamataka High Court observed that in exercise
of discretion, the disciplinary authority should not act like
a robot and justice should be moulded with humanism
and understanding. It was assess each case on its own
merit and each set of fact should be decided with reference
to the evidence recording the allegation, which should be

" basis of the decision. The past conduct of the worker may

be a ground for assuming that he might have a propensity
to commit the misconduct and to assess the quantum of
punishment to be imposed. In that case a conductor of the
bus was dismissed from service for causing revenue loss
of 50p to the employer by itregular sale of tickets. It was
held that the punishment was too harsh and
disproportionate to the act ofmisconduct.

19. After insertion of section 1I-A of the Act, the
jurisdiction to interfere with the punishment is there with
the Tribunal, who has to see whether punishment
imposed by the employer is commensurative with the
gravity of the act of misconduct. If it comes to the
conclusion that the misconduct is proved , it may still
held that the punishment is not justified because
misconduct alleged and proved is such as it does not
warrant punishment of discharge or dismissal and where
necessary, set aside the order of discharge or dismissal
and direct reinstatement with or without.any terms or
conditions as it thinks fit or give any other relief,
including the award of lesser punishment, in lieu of
discharge or dismissal, as the circumstance of the case
may warrant. Reference can be made to a precedent in
Sanatak Singh (1984 Lab. 1.C. 817). The discretion to
award punishment lesser than the punishment of
discharge or dismissal has to be judiciously exercised
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and the Tribunal can interfere only when it is satisfied
that the punishment imposed by the management is highly
disproportionate to the decree of the guilt of the workman.,
Reference can be made to the precedent in Kachraji Motiji
Partnar [1994 (11) LLJ 332]. Thus it is evident that the
Tribunal has now jurisdiction and power of substituting
its dwn measure of punishment in place of the managerial
wistlom, once it is satisfied that the order of discharge of
dismissal is not justified. On facts and in the
circumstances of a case, Section 11A of the Act
spetifically gives two folds powers to the Industrial
Trilunal, first is virtually the power of appeal against
findings of fact made by the Enquiry Officer in his report
with regard to the adequacy of the evidence and the
con@lusion on facts and secondly of foremost importance,
is the power of reappraisal of quantum of punishment.

2D. Power to set aside order of discharge or dismissal
and grant relief of reinstatement or lesser punishment is
not untramaled power. This power has to be exercised
only'when Tribunal is satisfied that the order of discharge
or dismissal was not justified. This satisfaction of the
Tribhinal is objective satisfaction and not subjective one.
It involves application of the mind by the Tribunal to
varidus circumstances like nature of definquency omitted
by tHe workman, his past conduct, impact of delinquency
on ethployer's business, besides length of service rendered
by hifm. Furthermore, the Tribunal has to consider whether
the decision taken by the employer is just or not. Only
after taking into consideration these aspects, the Tribunal
can ypset the punishment imposed by the employer. The
quanfum of punishment cannot be interfered with without
recording specific findings on points referred above. No
indulgence is to be granted to a person, who is guilty of
grave misconduct like cheating, fraud, misappropriation
of employers fund, theft of public property etc. A reference
cannat be made to the precedent in Bhagirath Mal Rainwa
[1995(1) LLJ 960].

21 The claimant defrauded the bank, when maturity
valuelof STDR No.525711 was got converted into STDR
No.485605 in favour of her minor daughter and ultimately
she tpok .maturity amount of that STDR in cash.
Misc ‘of dishonesty and fraud are of serious nature
whichf warrant penalty of dismissal. Claimant, while
working as clerk with the bank, was under an obligation
to profect interest of the bank. Instead of protecting interest
of het employer, she committed acts of dishonesty and
fraud. The misconduct committed by the claimant is of
very grave nature and warrants ultimate penalty of
dismissal. She was awarded the said penalty by the
Discipilinary Authority. I am of the considered view that
punishmerit awarded to the claimant commensurate to her
miscohduct..

wwrm : B ET] L]

Issae No.3

2. Whether projection of wrong date of dismissal in
reference would make it bad? Whether that fact would
debar the Tribunal from exercising its jurisdiction over
the matter? Whether reading correct date of dismissal, out
of the pleadings of the parties, would amount to traveling
beyond the terms of reference? These propositions are to
be addressed now. As projected in the reference order, the
appropriate Government mentions that the claimant was
dismissed from services. of the bank on 25-06-1997.

However, in the written statement, the bank points out

that the claimant was dismissed vide order dated
2107-1997 and not on 25-06-1997, Ms.Sarla Gupta preferred
an appeal and the Appellate Authority dismissed her appeal
vide order dated 20-12-1997. Date of dismissal from service,
as pointed out by the bank, is not a disputed fact from the
side of the claimant,

23. For referring an industrial dispute to adjudication,
the appropriate Government should satisfy itself, on the
facts and circumstances brought to its notice, in its
subjective opinion that an industrial dispute exists or is
apprehended. The factual existence of a dispute or its
apprehension and expediency of making a reference are
matters entirely for the Government to decide. An order
making a reference is an administrative act and the fact
that the Government has to form an opinion as to the
factual existence of an industrial dispute as a preliminary
step to the discharge of its function does not take it out of
administrative function of the Government. The adequacy
or sufficiency of material on which opinion was formed
is beyond the pale of judicial scrutiny.

24. The scope of a reference is a matter of considerable
importance. Although it is open to an industrial adjudicator
to devise his own procedure, but he has to confine his
adjudication to the points of dispute specified in the order
of reference and to matters incidental thereto. Before
embarking on adjudication, therefore, the adjudicator has
to determine the scope of the order of reference. Hence,
the question of the scope and construction of the order of
reference becomes relevant. The construction of the order
of reference will, in all probability, be easy or difficult,
according as the document has been skillfully or carelessly
drawn. In India Paper Pulp Company Limited [1949 (1)
LLJ 258] the Federal Court was concerned with a
proposition as to whether the order of reference can be
construed by an adjudicator. Chief Justice Kania, speaking
for the Court, said that not infrequently, the orders of
reference are "far from satisfactory and are not carefully
drafted”. It is, therefore, desirable that the appropriate
Government should frame such orders carefully and the
question which are intended to be the tried by adjudicator
should be so worded as to leave no scope for ambiguity
or controversy. Same proposition of law was laid by Apex
Court in Delhi Cloth and General Mills Limited [1967 (D)
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LLJ 423). Inaccuracy of language employed in the order of
reference, however, does not always make any difference
to the jurisdiction of the Tribunal to proceed with the
reference and adjudicate upon it, as the Tribunal can
interpret and find out the real meaning of the order of
‘reference, as it stands. A duty is cast upon the Tribunal to
make an attempt to construe order of reference to find
out as to what was the real dispute which was referred to
it and to decide it and not to throw it out on a mere
technicality. Law to this effect was laid by the Apex court
in Express Newspaper Limited (1962 (11) LLJ 227].
Reference can also be made to the precedent in
Management of Barpukhurie Tea Estate [1978 () LLS
558] and Minimax Limited [1968 (1) LLJ 369].

25. When phraseotogy of order of reference is
inelegant, the Tribunal should look to the substance rather
than to the form of the order of reference. In construing
terms of the order of reference and determining the scope
and nature of the points referred, the Tribunal has to look
into the order of reference itself, Therefore, it is clear that
where the order of reference is vague or cryptic, the
tribunal may cull out the real question by construing its
phraseology, In C.P.Sarathy [1953(1)LLJ 174] the Apex
Court ruled that when order of reference is not clear the
Tribunal may crystalise the terms of reference from the
statements of the respective cases of the parties. In Delhi
Cloth and Generat Mills Limited (supra) the Apex Court
candidly laid that "the Tribunal must, in any event, look to
the pléadings of the parties to find the exact nature of the
dispute, because in most cases the order of reference is so
cryptic that it is impossible to cull out there-from the
various points about which the parties were at variance,
leading to the trouble”. From above proposition of law
laid it is evident that the Tribunal is competent to constrye
the terms of reference, when it is vaguely worded and can
ascertain the real dispute between the parties even from
its pleadings. Therefore actual date of dismissal of the
claimant is tead out of the pleadings of the parties, to
articulate the controversy.

26. Whether service of charge sheet by Assistant
General Manager, Region II, Delhi and award of penalty
by Assistant General Manager, Model Town branch,
Delhi,caused any prejudice to the claimant? Whether
punishment was awarded by an incompetent authority?
Whether Assistant General Manager, Region I, Dethi was
incompetent to serve the charge sheet? These questions
also needs aftention. Clause 19.14 of Bipartite settiement
dated 19-10-66, as modified by clause 3 (ii) of Bipartite
Settlement dated 31-10-77, projects that the Chief Executive
Officer or the Principal Officer of a bank or an alternate
officer at the Head Office or Principal Office, nominated
by him for the purpose, shall decide which officer (the
Disciplinary Officer) shall be empowered to take
disciplinary action in the case of each office or
establishment. He shall also decide which officer or body

higher in status than the officer authorised to take
disciplinary action shall act as the Appeltate Authority to
deal with or hear and dispose any appeal against orders
passed in disciplinary matters. These authorities shall be
nominated by designation, to pass original orders or hear
and dispose of appeals from time to time and a notice
specifying the authority so nominated shall be published
from time to time on the bank's notice board,

27.  Circular dated 25-3-1996 makes it clear that the
Disciplinary Authority, shall be the Regional Manager of
the Region, in whose geographical area the branch/office
is located. Branch/office, where the misconduct took
place, is the branch/office to which this circular relates.
For the purpose of domestic action, the jurisdiction to
initiate enquiries commences when a misconduct is
committed/detected. Commission of misconduct gives
Jurisdiction to a Disciplinary Authority to initiate an action
against an employee. When a misconduci is committed
necessity arises to punish such an employee who
perpetuated the act. It is general principle of law that all
crime/misconduct is local. Jurisdiction to try and punish
a person for an offence depends upon the crime having
been committed within the area of such jurisdiction. Even
if the accused is found far beyond the area of crime, he
has to be brought back before the court having local
jurisdiction to try the same. Venue of trial is to be
ascertained in relation to the place where the offence was
-<committed. This general proposition of law has certain
exceptions. In the light of aforesaid general proposition
of law, the aforesaid circular is to be interpreted. The said
circular appoints Disciplinary Authorities by their
designations, such as Chief Managers/Senior Manager,
Regional Manager of the Region in the geographical area
of which the branch/office or Zonal Office is located, or
Heads of the respective Zonal Inspection Centres and in
their absence any Regional Manager of the Zone/Chief
Manager. Regional Manager of the Region in the
geographical area of which the branch/office is located
will mean the branch/office where the office was
commanded and not the branch/office where an employce
was posted, when the crime was detected. in case
construction is given otherwise than it will have absurd
resuits. For example an offence is committed by an
employee in Dethi and at the time of detection of crime
he is posted in Kolkata or Mumbai, in that situation
Disciplinary Authority would be Regional Manager of that
region. Neither the documents are in his possession nor
witnesses are available in his jurisdiction. It will cause
difficulties and inconvenience to the witnesses. Even
otherwise this construction would be against settled
proposition of law, ‘

28. Claimant was posted at Model town, Delhi
branch of the bank when she committed the misconduct
on 10-10-1993 and 31-10-1993. No Assistant General
Manager was posted at Model Town, Delhi branch of the
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bank in October 1993. Charge sheet was served upon her
by the Assistant General Manager, Region I1, Delhi under
whoge geographical area Model Town, Delhi branch of
the Hank was functioning at that time. On 16-03-1996, an
Assittant General Manager was posted in the branch, who
was fthe Disciplinary Authority of the claimant as per
circylar dated 25-03-1996. He awarded punishment to the
claimant on 21-7-1997, being the Disciplinary Authority.
The [fact that the charge sheet was issued by Assistant
General Manager, Region i1, Delhi, would not make that
act i‘legal since he was the Disciplinary Authority of the
claimant under whose administrative control Model Town,
Dellji branch was functioning at that time. No illegality
was|committed when he served charge sheet to the
claithant. Award of punishment by the Assistant General
Manpger, Model Town, Delhi branch on 21-07-1997 is also
in cpnsonance with the circular dated 25-03-1996.
The&efore, on this count too, no illegality comes over
recotd.

28. In view of the reasons detailed above, order of
punishment of dismissal is found to be legal. No
circymstances are brought over record to project that the
punishment awarded to the claimant was shockingly
disproportionate or passed by way of victimization.
Thetefore, it cannot be said that punishment awarded to
the ¢laimant was unjustified. No reasons emerge over
record to grant indulgence in favour of the claimant. Her
claimant statement deserves dismissal, being devoid of
merits. Accordingly, her claim statement is dismissed. An
awatd is passed in favour of the bank and against the
claiihant. It be sent to the appropriate Government for
publication.

Dr. R.K. YADAV, Presiding Officer
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* New Delhi, the 5th September, 2012

S.0. 3036 .—In pursuance of Section 17 of the
Industrial Disputes Act,1947 (14 of 1947), the Central
Govermment hereby publishes the Award [Ref No.158/2004,
ITC!42/1999 (OId)] of the Central Government Industrial
‘Tribpnal-cum-Labour Court, Ahmedabad (Gujarat) as shown
in the Annexure, in the Industrial Dispute between the
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management of State Bank of Saurashtra and their
workmen, received by the Central Government on
0509-2012.

[No.1-12012/203/1998-IR(B-D]
RAMESH SINGH, Desk Officer
ANNEXURE

. BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
AHMEDABAD

Present : Binay Kumar Sinha, Presiding Officer
CGIT-cum-Labour Court
Ahmedabad, Dated 25-07-2012 '

Reference : CGITA of 158/2004
Reference : ITC 42/1999 (0ld)

Managing Director,

State Bank of Saurashtra
(Now State Bank of India),
Head Office, Nilambaug,

Bhavnagar ....First Party
And their workman
Shri Nareshbhai Ravjibhai Chauhan
C/o. Manibhai G. Gandhi,
113, City Centre Complex, Kalanala,
Bhavnagar ....5econd Party
For the first party:-— Shri Bhargav M. Joshi,
Advocate
For the second party:—  Shri Manibhai G. Gandhi,
Advocate
AWARD

As per order dated New Delhi 25-01-1999 the
Appropriate Government, Ministry of Labour by
notification No. L-12012/203/1998 IR(B-I) under clause {(d)
of sub-section {1) and sub-section 2 (A) of Section {0 of
the Industrial Dispute Act, 1947 referred the dispute for
adjudication to the Industrigl Tribunal Ahmedabad,
formulating the terms of reference under the schedule as
follows:—

SCHEDULE

“Whether the action of the management of State Bank
of Saurashtra in terminating the services of
Shri Nareshbhai Ravijibhai Chauhan w.e.f. 12-12-1997
is legal and justified? If not, to what retief the said
workman is entitled 7

2. Both parties the management and the workman filed
their respective pleadings in this case. :

3.The case of the second party workman as per statement
of claim Ext. 4 is that he was appointed as peon to do work
at Talaja main branch of State Bank of Saurashtra (India)
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in the year 1993 and he worked up to 12-12-1997 but
thereafter he was orally terminated from the work. He claimed
that he worked for 98 days in the year 1993, and 223 days
in the year 1994 from January to December, 275 days in the
1995 from January to December, 281 days in the year 1996
fromr January to December and he worked for 270 days in
the year 1997 during the period January to December-1997.
It is further case of the workman that he completed 240
days of work in calendar year and was doing work on the
vacant permanent post but he was not absorbed and
instead he was orally terminated from 12-12-1997. Further
case is that though he completed 240 days of works but
the management of State Bank of India failed to comply
with the provision of section 25 (F) of I.D. Act and that
neither notice or notice pay was given to him before his
retrenchment by oral order. Further case is that since
management of first party has violated the provision of
section 25 (F) and so he is entitled for reinstatement
with full back wages from the date of oral termination
12-12-1997. :

4. As against this the case of the first party as per its
written statement at Ext. 7 is that the first party is a bank
constituted under the Banking Regulation Act, govern
by service rules. There is a recruitment board namely
Banking Services Recruitment Board and the appointment
of staff is made by selection through written test and oral
interview conducted by the Banking Service Recruitment
Board for subordinate staff. Further case is that the
branches of the Bank are entitled to engage certain casual
workers on daily wages basis if there is any work of
temporary nature. Denying the claim of the second party
workman as per statement of claim it has been contended
that the second party Nareshbhai R. Chauhan was engaged
by Talaja (Main) branch as casual labour for performing
the work of casual nature and that engagement on daily
rated wages. His engagement was not through selection
process. His engagement as casual labour on daily wages
was not on permanent post and also not for the work of
permanent nature. The second party Nareshbhai R.
Chauhan was not given any appointment letter, he did not
appear any written test or face oral interview, rather his
engagement was as casual labour on daily wages on
exigencies and Recruitment Rules was not followed and
so the second party is not eligible or entitled to claim for
regularization or even for reinstatement as casual labour.
Further case is that the second party workman never
completed 240 days of work in any calendar year rather he
was engaged as casual labour as and when needed by
Talaja main branch and so the second party has no legal
right to claim reinstatement on the post of peon. The post
of peon is of permanent nature and peon is recruited
through selection process and no such selection process
had been followed while engaging the second party as

3499 GI/2012—23

casual labour. Further case is that since the second party
workman was casual worker on daily rated basis and so
there was no need for giving retrenchment notice under
Section 25 (F) of the 1. D, Act. On these scores prayer has
been made to reject the reference since the second party
workman is not entitled to get any relief.

5. Inview of the pleadings of the parties the following
issues are taken up for determination.

ISSUES
()] Is the reference maintainable?

(M) Has the workman valid cause of action to raise
Industrial Dispute? :

(II) Whether the workman {second party) has completed
240 days of work in calendar year preceding his
termination w.e.f. 12-12-1997.

av) Whéther the second party is entitled to get relief as

claimed?
(V) What orders are to be passed?
FINDINGS
(6)ISSUENO. 1M

As per Ext. 8 the second party prayed for production of
documents from the first party of the vouchers from the
year 1994 to December, 1997 for four years and also for the
attendance-sheet if available in the Bank from the year
1994 1o December, 1997. Thereafter ah order was passe.d-
by the Industrial Court, Ahmeaabad, directed production
of documents as prayed for. Thereafter some documents
were produced with list as per Ext. | | by the second party
and its production was allowed. As per order regarding
production of document the- first party produced the
documents at Ext. 12 through which the Xerox copy of
vouchers with respect to amount paid to Naresh R.
Chauhan 55 vouchers from 06-01-1994 to 25-06-1997 were
filed and also affidavit of Shri A.P. Vyas, Branch Manager
was filed in support of the production of those documents.

(7) The workman Naresh R. Chauhan examined himself
at Ext. 17 in support of case and he was also cross-examined
by the lawyer of the first party Bank. During cross-
examination he fairly admitted that there is no document
with him to show that he had been engaged/appointed on
permanent vacant post of peon. He also admitted that he
was engaged on daily rated basis when the permanent
employee went on leave and he was engaged on work on
21-04-1993. He also admitted that he was being paid daily
rated wages through vouchers, On the other hand witness
of first party namely N.D. Chaklasiya, Branch Manager
State Bank of India, Talaja main branch examined himself
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. on affidavit at Ext. 34 denying the claim of the second

party that he was engaged on permanent vacant post. He
also denied that the second party ever completed 240 days
of work in calendar year rather he had worked intermittently
on daily rated basis. A details of works of the second

 party has been mentioned in the affidavit showing number
of days of work in the year 1994, from January, 1994 to

December, 1994, 222 days, 196 days of works from January,
1995 to December, 1995, 264 days of work in the calendar
year §996 from January, 1996 to December, 1996 and 36
days of work in the year 1997. The management witness
has deposed in affidavit that the days of work in the year
1994, 1995, 1996 and 1997 performed by the second party
was in a phase manner. The management witness was
thoroughly cross-examined by the lawyer of the second
party workman but nothing could have been gained to
show that his engagement/appointment though not under
staff Recruitment Rules, was made on permanent vacant
post.

(8) From scrutinizing the evidence of both sides it
appears that the second party has claimed that he
completed more than 240 days of work in calendar years
1995, 1996 and 1997. On the other hand the evidence of
the management witness go to show that only in the year
1996 the second party workman completed more than 240
days of work (264) days in the calendar year 1996 from
January, 1996 to December, 1996. The second party
workman claims that in the calendar year 1997 preceding
his termination on 12-12-1997 he completed more than 240

" days of work but according to the evidence of the

management witness as per Ext. 34 the second party had

* performed 56 days of work having with breakup in the

month of January, 1997 19 days, February, 1997 18 days,

. March, 1997 19 days and in the month of June dated

25-06-1997 extra work has been shown for which payment

- was made Rs. 30 and Rs. 80 only. On perusal of the 56

vouchers produced by the first party Bank which are
marked Ext. 14 it does not go to show that in the calendar
year 1997 preceding his termination the workman ever
completed 240 days of work.

(9) Mr. M.G. Gandhi learned advocate for the second
party workman gave much stress upon Ext. 11/5 to show
that in the year 1997 the workman had also completed

- more than 240 days of work (270 days of work). But from

very perusal of Ext. 11/5 it is clear that this statement

. regarding work year wise has been made by the workman
. himself without any authentication by the bank officiat.

The question arises if the workman completed 240 days of

. work even in 1997 prior to his alleged oral termination then

why not the workman obtained periodical certificate from
the Bank Manager of the concemned branch, the statement

showing his number of days particularly in the year 1995,
1996 and 1997 are the self-made a statement of the workman.
From the 54 vouchers at Ext. 14 produced by the first party
Bank it is verified that in the year 1996 the workman had
completed more than 240 days of work which also finds
support from the evidence of the management witness at
Ext. 34 that in the year 1996 the workman had worked for
254 days from the vouchers produced by the first party
which are Ext. 14: It appears that thé workman had
completed work in the year 1997 much less than 100 days
but the workman himself claim through self-statement at
Ext. 11/5 that he worked for 270 days. His such self-
statement has not been admitted by the management
evidence at Ext. 34. So, considering all the aspects it
appears that though the second party workman had
connection with the first party Bank as a daily rated labour
from 1993 up to 1997 dnd in the calendar year 1996 the
workman had completed more than 240 days of work.
Thus the workman had completed 240 days of work in the
year preceding calendar year of 1996 but not compileted
240 days of work in the year 1997, Further that no seeing
long link of the workman with the Bank during which the
workman had performed various types of works, it was
duty of the first party Bank either to issue notice regarding
retrenchment or to pay compensation for retrenchment or
even one month notice pay prior to his alleged oral
termination w.e.f. 12-12-1997, This issue is therefore decided
in favour of the second party workman.

(10) ISSUENO.1V

The learned counsel for the second party argued that
the workman had completed 240 days of work but the
employer first party Bank has violated the provision of
section 25 (F) in not giving retrenchment notice or notice
pay and so the workman is entitled for his reinstatement
from the date of oral termination with full wages. In this
connection he has relied upon the case law reported in
LLN January-2010 SC 48 in the case between Director,
Fisheries Terminal Division and Bhikubhai Meghanjibhai
Chavda, LLN 2007 670, Gujarat High Court, Executive
Engineer (Stores) and Another and Harsha M. Jani, LLN
(V) 2008 167 Gujarat High Court—Executive Engineer V/s
Harisingh Modhbhai Gadhvi, LLN 2003 Rajasthan High
Court, 484 State of Rajasthan and Others and Mahendra
Joshi and Another, LLN 2004 Allahabad High Court 906
Uttar Pradesh Avas Evam Vikas Parishad, Lucknow and
Another V/s Labour Court-11 and another, LLN 2008
Allahabad High Court 433 {Secretary, Krishi Uipadan
Mandi Samiti, Khair District Aligarh V/s Presiding Officer,
Labour Court, U.P., Agra and Others), L.L.N 2004 Bombay
High Court 928 (Executive Engineer, Irrigation Division
Gondia and Others V/s Maroti son of janba Dupare).
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Learned counsel for the second party further relied upon
the case law—Chairman Punjab National Bank and Ancther
V/s Astamija Dash (C.A. No. 3125 of 2008) between
Astamija Dash and Chairman Punjab National Bawk and
Another (C.A. No. 3126 of 2008) and in the case law of U.P
State Electricity Board and Pooran Chandra Pandey and
others (LN 2008) SC 965, case of Ramesh Kumar V/s State
of Haryana ( LLN 2010) 831 SC, Anoop Sharma V/s
Executive Engineer health Division No. | Panipat Haryana
(LLN 2010) 831 SC (decided on 08-04-2010), Krishan Singh
and Executive Engineer, Haryana State Agricultural
Marketing Board, Rohtak (Haryana)—LLN 2010-634 SC,
Gujarat Pollution Board V/s Jagdish Nathabhai Chavda
LLN (5)2009 176 Gujarat High Court, but case of Harjider
‘Singh and Punjab State Warehousing Corporation

- (LLN 2010} 14 SC, Central Bank of India V/s 8. Satyam and
Others (LLN 1997) 31 SC, Union Bank of India and Another
V/s Mohan Pal and Others (LLN 2002) between
Lt. Governor {(Administration) and others V/s Sadanandan
Bhaskar and Others. Learned Counsel for the second party
has further relied upon the case law Reliance Energy Ltd.,
Mumbai and Yadayya Giri and others LLN 2010 Bombay
High Court, Tamilnadu State Transpott Corporation
{Maduria Division-1V) Ltd. and (1) Presiding Officer,
Industrial Tribunal, (2) Secretary, Rani Management
Transport Corporation Ltd. reported in LLN 2010 703
Madras High Court and in the case of law of Executive
Engineer V/s A.D. Makrani LLN 2010 812 Gujarat High
Court.

(11) The learned counsel for the second party has
further cited case law reported in 201 1(V) LLN 689 (HP)
the case of State of Himachal Pradesh and another V/s
Kapil Dev on point of section 25-F, 25-Q and 25-H and
also cited the case law of Jharkhand High Court reported
in2011 (5)LLN 692 Jharkhand the case of Management of
Bokaro Steel Plant V/s State of Jharkhand and another.
From going through the case law cited on behalf of the
second party workman it is obvious that the second party
workman was not engaged/temporarily appointed on
permanent vacant post admittedly no recruitment rules
was followed in engaging the second party workman as
daily rated labourer. Rather from the materials on the record
it appears that his appointment was intermittently as daily
rated wager on requirement of work. It is also not a case of
the second party workman that after his oral termination
from 12-12-1997 a daily rated wager junior to him was
absorbed in permanent employment or even that after his
alleged termination another daity rated worker was engaged
in his place so there is no case as to violation of provision
of section 25 (G) and 25 (H) of the 1.D. Act. As per case law
relied upon 2011(5) LLN 689 is based on the charge of

absence without leave or permission regarding
unauthorized absence from duty followed by Disciplinary
proceedings against workman, so this case law is not
applicable, in the instant case to support the second party
workman, The learned counsel for the second party has
further cited a case law reported in 209 (3) LLN 603 SCon
point of enhancement of compensation by the Apex Court.
In this case daily rated labourer was terminated whereas
the Labour Court awarded compensation in lieu Jr

- reinstatement of services he has also relied upon a case

law reported in 2008 (4) LLN 612 SCC the case of Talwara
Cooperative Credit and Service Society Ltd. and Sushil
Kumar. This case law is based upon section |1 A and 25
(F). In the given case law respondent was a clerk in the
appellant society was terminated as allegedty the appellant
society was running into losses wherein instead of
reinstatement compensation was granted to the terminated
workman.

{12) On the other hand Shri B.M. Joshi Learned Counsel
for the first party has relied upon the case law of Karan
Singh V/s Executive Engincer Haryana State Marketing
Board reported in 2007 (4) LLN 960. On point of section
10(4) and 25 (F) ID Act wherein the workman instead of
reinstatement was allowed compensation towards full and
final settlement. He also relied upon the case law of
Ghaziabad Development authority and Another V/s Ashok
Kumar and another 2008 (2) page 51 SC wherein instead ol
reinstatement compensation was granted in accordance
with completed year of services or in part thereof. He has
also relied upon a case law of Bata India Ltd. and Fourth
industrial Tribunal, West Bengal and others reported in
2010 (1)LL) 431 (Cal}. Inthe given case law worknian was
a salesman on daily wages, he was terminated from the
service, The industrial Tribunal passed an award directing
his reinstatement with back wages but it was held by the
Hon’ble High-Court that workman worked on daily wages
for a little more than a year and so relief of reinstatement
was not to be granted automatically on termination being
found illegal, compensation in liew of reinstatement would
be a proper relief. It has been pointed out by the learned
counsel for the first party that this judgment nf the Calcutta
High Court is also based upon the cas: law of Senior
Superintendent Telegraph (Traffic) Bhopal V/s Santosh
Kumar Seal 2010 (111} LLJ 600 SC. The learned counsel has
also relied upon the case law of state of U.P, V/s Presiding
Officer, Labour Court (Ist) U.P. Kanpur and Another
reported in 2011 LLR 216 wherein it has been held that
non-compliance of provisions of section 25F of the
Industrial Disputes Act providing for payment
retrenchment compensation at the time of termination will
not be tenable since the workman was daily-wager, hence
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thg award directing reinstatement with full back-wages is
10 i_’e set aside. He has also relied upon a case law of Nepal
S/a Sh. Khichhu Ram and Presiding Officer, Labour Cqurt-
111; Faridabad and Another reported in 2011(2) LLJ 80 (F &
H)wherein it was held the termination of workman service
wak in violation of section 25 (F) of the I.D. Act 1947 but he
was entitled only to compensation in lieu of reinstatement,
Lastly the learned counsel for the first party had relied upon
the case law of Senior Superintendent (Traffic) Bhopal V/s
Santosh Kumar Seal wherein the Hon'ble Apex Court has
held that the relief of reinstatement and back wages to the
warkman who work hardly for 2 or 3 years cannot be said to
beijustified and instead of monetary compensation could
subsurve the ends of justice.

i(13) After going through the case laws cited on behalf
of the second party workman on one hand and case laws
cited on behalf of the first party on another hand, I am of
the considered view that the second party workman
Shiri Nareshbhai Ravjibhai Chauhan was a daily rated wager
anfl so the second party workman cannot claim for his
reinstatement with full back wages or the even part of the
back wages, rather in view of the recent case law of the
Han'ble Apex Court in the case law of Senior Superintendent
(Traffic) Bhopal V/s Santosh Kumar Seal that has also
been follow in the subsequent case laws cited on behalf
ofithe first party, the second party workman as matter of
right is not entitled for his reinstatement even he completed
240 days of work in one calendar year. Admittedly in one
calendar year 1996. So, if retrenchment compensation or
notice pay under section 25 (F) was not given to him by
th¢ first party prior to his oral termination w.e.f. 12-12-
1997, he is not entitled for his reinstatement with any part
oflback wages since he has completed 240 days of work in
a galendar year. So, he is entitled to get 2 lumsum
compensation of Rs. 10,000 which will meet the ends of
jugtice. This issue is decided accordingly.

(I ISSUENOS. LII&Y '

In view of the findings given to issue no. 111 and 1V in
the foregoings, | further find and hold that the reference is
maintainable and that workman has valid cause of action
toiraise Industrial Dispute and that he is entitled for a
jumsum compensation of Rs. 10,000.

This reference is aHowed in part on contest with cost of
Rs. 1000. The first party is directed to pay the compensation
ofiRs. 10,000 with litigation cost of Rs. 1000 within 60 days
oflthis award failing which the amount of compensation will
cary interest @ 9 % per annum.

“This is my award.

BINAY KUMAR SINHA, Presiding Officer
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| New Delhi, the 7th September, 2012
$.0. 3037.—In pursuance of Section 17 ofthe Industrial

" Disputes Act, 1947, (14 of 1947), the Central Government

hereby publishes the Award {Ref. No. 01/2008) of the
Central Government Industrial Tribunal-cum-Labour Court
Asansol as shown in the Annexure, in the Industrial
Dispute between the management of Gourandi-Begunia
Colliery of M/s, ECL, and their workman, received by the
Central Government on 07-09-2012.

[No. L-22012/335/2007-IR{CM-11}]
B.M. PATNAIK, Section Officer
ANNEXURE

BEFORE THE CENTRALGOVERNMENT
INDUSTRIALTRIBUNAL-CUM-LABOUR COURT,
ASANSOL
PRESENT: Sri Jayanta Kumar Sen,
Presiding Officer
Reference No. 01 of 2008

The General Secretary, KMC,
Asansol (WB)

Vs,

PARTIES:

The Agent, Gourandi-Begunia
Colliery, M/s. ECL, Burdwan
(W.B).

REPRESENTATIVES:
Sri P.K. Goswami, Ld. Advocate
Sri Rakesh Kumar, Ld.

For the management:
For the union
{Workman): Representative
Industry: Coal State: West Bengal

Dated - 22-08-12
AWARD

In exervice of powers conferred by caluse (d) of Sub-
section (1) and Sub-section 2(A) of Section 10 of the
Industrial Disputes Act, 1947 (14 of 1947), Govt. of India
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through the Ministry of Labour vide its letter No. L-22012/
335/2007-IR(CM-I1) dated 03-01-2008 has been pleased
to refer the following dispute for adjudiction by this
Tribunal, '

SCHEDULE

“Whether the action of the management of M/s. ECL in
dismissing Sri Ganga Bouri, U.G. Loader from service
w.e.f. 21-05-2007 is legal and justified? If not, to what
relief is the workman entitled ?”

Having received the Order of Letter No. L-22012/335/
2007-IR (CM-11) dated 03-01-2008 of the above said
reference from the Govt. of India, Ministry of Labour.
New Delhi for adjudication of the dispute, a reference case
No. 01 of 2008 was registered on 16-01-2008 and
accordingly an order to that effect was passed to issue
notices through the registered post to the parties
concerned directing them to appear in the court on the
date fixed and to file their written statements along with
the relevant documents and a list of witnesses in support
of them claims. In pursuance of the said order notices by
the registered post were sent to the parties concerned.

Sri Rakesh Kumar, Ld. Representative of the Union,
submits that the workman has already joined in service
and now not at all interested to proceed with the case any
further. Since the workman is no more interested to proceed
with the case further, the case is closed and accordingly
an order of “No Dispute™ is hereby passed.

ORDER

Let an "Award" be and the same is passed as no dispute
existing Send the copies of the order to the Govt. of India,.
Ministry of Labour, New Delhi for information and needful.
The reference is accordingly disposed of.

JAYANTA KUMAR SEN,; Presiding Officer

¢ feeeh, 7 faaa, 2012

1,91, 3038,— 3t faag sifufam 1947 (1947
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New Delhi, the 7th September, 2012
$.0. 3038.—In pursuance of Section 17 of the Industrial
Disputes Act, 1947, (14 of 1947), the Central Government
hereby publishes the Award (Ref. No. 47/2004) of the
Central Government Industrial Tribunal-cum-Labour

Court, Asansol as shown in the Annexure, in the Industrial
Dispute between the management of Patmohona Colliery,
Sodepur Area of M/s. ECL, and their workman, received
by the Central Government on 07-89-2012.

[No. L-22012/335/2007-IR(CM-IT})]
B.M. PATNAIK, Section Officer

ANNEXURE

BEFORE THECENTRAL GOVERNMENT
INDUSTRIALTRIBUNAL-CUM-LABOUR COURT,
ASANSOL

Sri Jayanta Kumar Sen,
Presiding Officer

Reference No, 47 of 2004

The Chief Org. Secretary, KMC,
Asansol (WB)

Vs.

PRESENT:

PARTIES:

The Agent, Patmohena Colliery,
M/s, ECL, Burdwan (W.B).

REPRESENTATIVES:

For the management : Sri PK. Das, Ld. Advocate

For the union : None
{Workman)
Industry: Coal State: West Bengal

Dated - 21-08-2012
AWARD '

In exercice of powers conferred by caluse (d) of Sub-
section (1) and Sub-section 2(A} of Section 10 of the
Industrial Disputes Act, 1947 (14 of 1947), Govt. of India
through the Ministry of Labour vide its letter No. L-22012/°
37/2004-IR(CM-I1) dated 06-09-2004 has been pleased to
refer the following dispute for adjudication by this
Tribunal.

SCHEDULE

“Whether the action of dismissal Imposed to Sh. Sibu
Dusad, U.G. Loader by the management of Patmohona
Colliery of Eastern Coalifields Limited is legal and
justified? 1f not, to what relief he is entitled ?”

Having received the Order of Letter No. L-22012/37/
'004-IR (CM-I1) dated 06-09-2004 of the above said
reference from the Govt. of India, Ministry of Labour,
New Delhi for adjudication of the dispute, a reference case
No. 47 of 2004 was registered on 13-09-2004 and accordingly
an order to that effect was passed to issue notices through
the registered post to the parties concerned directing them
to appear in the court on the date fixed and to file their
written statements along with the relevant documents and
a list of witnesses in support of there claims. In pursuance
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of the said order notices by the registered post were sent
to the parties concerned.

On perusal of the case record 1 find that the a petition
dated nil duly signed by the Chief Organising Secretary
of the Union and the workman Shri Sibu Dusad has been
filedion 23-08-2010 stating that the management has
approved his reinstatement in service and wants to
withdraw the case. Since the workman is no more interested
to prbceed with the case further, the case is closed and
accordingly and order of "No Dispute” is hereby passed

ORDER

Let an "Award" be and the same is passed as no dispute
exlstlhg, Send the copies of the order to the Govt. of India,
Ministry of Labour, New Dethi for information and needful.
The reference is accordingly disposed of.

JAYANTA KUMAR SEN, Presiding Officer
7 feeett, 7 famar, 2012

F1.3.3039 .—3irhfien faare sifafrem 1947 (1947 @1
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H T S T WERF 07-09-2012 F 9T I A1

[¥. TH-22012/108/2004-31% 3R (A TH-11)]
. . veTE, ST AT
New Delhi, the 7th September, 2012

5.0. 3039 .—In pursuance of Séction 17 of the
Industrial Disputes Act, 1947, (14 of 1947), the Central
Govemment hereby publishes the Award (Ref. No. 33/2005)
ofthe ‘Central Govt. Industrial Tribunal-cum-Labour Court,
Asansol as shown in the Annexure, in the industrial
dispute between the management of M/s. ECL, Eastern
Coalfields Limited, and their workman, received by the
Central Government on 07-09-2012.

[No. L-22012/108/2004-IR(CM-11}]
B.M. PATNAIK, Section Officer
ANNEXURE

BEFORE THE CENTRALGOVT. INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT,ASANSOL

PRESENT: SriJayanta Kumar Sen, Presiding Officer
Reference No. 33 of 2005

The General Secretary, KMC,
Asansol (WB).

Vs.

The Agent, Manderboni
Colliery, M/s. ECL, Burdwan
{W.B.)

PARTIES:

”’ITM | i il ™ [RFETER NPT A 15—

REPRESENTATIVES:

For the management: Sri PX. Das, Ld. Advocate

For the Union : Sri S.K. Pandey, Ld.

{Workman) Representative

Industry: Coal State: West Bengal

Dated - 22-8-2012
AWARD

In exercise of powers conferred by clause (d) of Sub-
section (1) and Sub-section 2(A) of Section 10 of the
Industrial Disputes Act, 1947 (14 of 1947), Gowt. of India
through the Ministry of Labour vide its letter No. L-22012/
108/2004-IR(CM-1I) dated 11-5-2005 has been pleased to
refer to the following dispute for adjudication by this
Tribunal.

SCHEDULE
“Whether the action of the management of Manderboni
Colliery under Pandaveshwar Area of M/s. Eastern
Coalfields Limited in dismissing Sri Rajesh Dhangar,
U.G Loader, U.M. No. 118316 from service vide Order
No. ECL/MC/C-6/32 dated 29-3-1003/3-4-2003 is legal

and justified ? If not, to what relief the workman is
entitled?"

P

Having received the Order of Letter No. L-22012/108/
2004-1R (CM-ID) dated 11-05-2005 of the above said
reference from the Govt. of India, Ministry of Labour, New
Delhi for adjudication of the dispute, a reference case No.
33 of 2005 was registered on 31-05-2005 and accordingly
an order to that effect was passed to issue notices through
the registered post to the parties concerned directing them
to appear in the court on the date fixed and to file their
written statements along with the relevant documents and
a list of witnesses in support of their claims, In pursuance
of the said order notices by the registered post were sent
to the parties concerned.

Sri 8.K. Pandey, Ld. Representative of the Union,
submits that the workman has already been reinstated by
the management and does not want to proceed with the
case further. Since the-wofkman is no more interested to
proceed'jW‘lTh"the case further, the case is closed and
accordingly an order of "No Dispute” is hereby passed.

ORDER

Letan "Award" be and the same is passed as no dispute
existing. Send the copies of the order to the Govt. of India,
Ministry of Labour, New Dethi for information and needful.
The reference is accordingly disposed of,

JAYANTA KUMAR SEN, Presiding Officer
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New Delhi, the 7th September, 2012

S.0. 3040.—In pursuance of Section 17 of Industrial

Disputes Act, 1947 (14 of 1947), the Central Government

hereby publishes the Award (Ref. 19/2005) of the Cent.

Govt. Indus. Tribunal-cum-Labour Court No 2, Dhandbad

as shown in the Annexure, in the industrial dispute

between the management of Central Institute of Plastic

Engineering Technology and their workmen, received by
the Central Government on 07-09-2012.

[No. L-42012,’38f2004~lR(CM-ll)]
B. M. PATNAIK, Section Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIALTRIBUNAL(NO. 2) AT DHANBAD

PRESENT : Shri Kishori Ram, Presiding Officer

In the matter of an Industrial Dispute under Section
10(1) (d) of the L.D. Act., 1947.

Reference No. 19 of 2005

PARTIES: Employer in relation to wne
management of Central Institute
of Plastic Eng. Technology and
their workmen.

APPEARANCES:

On behalf of the workman: Mr. R.N. Thakur, Rep. of

workmen
On behalf of the Management: Mr. D.K. Verma, Ld. Adv.
State: Bihar  Industry: Chemical & Fettilizer
Dated, Dhanbad 3rd August, 2012
" ORDER

The Government of India, Ministry of Labour, in exercise
of the powers conferred on them under Section 10(1) (d)
of the 1.D. Act, 1947 has referred the following dispute to
this Tribunal vide their Order No.L.-42012/38/04-IR (CM-
1) dt. 29-12-2004.

SCHEDULE

“Whether the action of the management of Central
Institute of Plastic Engineering Technology, Hazipur in
refusing to regularise the services of S/Sh. Teju Malik,

Chandeswar Malik, Biswanath Malik, Naresh Malik and- -

»

Anil Kumar Dubey is legal and justified? Ifnot, to what

relief the workmen are entitled t07”

2. None appeared for the Union concemed nor any of
the workmen Teju Malik, Chandeswar Malik, Biswanath
Malik, Naresh Malik and Anil Kumar Dubey, Mr. D.K.
Verma, the Ld. Advocate is present with a witness
Sri M.S. Mechta A.Q. for the management, but by filing a _
petition he has submitted that since WW1 Chandeswar
Malik did not appear for further examination in chief after
his partial chief held on 6-4-2006, so his evidence was
closed as per order dt- 24-5-2011 of the Tribunal and that
in view of the aforesaid facts, there is no examination on
the part of the workmen; therefore there is.no need to
examine any witness on behalf of the management; as
such it has been submited to close the case.

On perusal of the case record, 1 find that in fact, the
aforesaid WW 1 Chandeswar Malik after his partial chief
on 6-4-2006 did not appear for further chief on 19-4-2012,
so the evidence of the workmen was closed and thereafter
it was fixed for the evidence of the management as today
itself. In this case, I find there is no evidence on behalf of
the workmen brought on the record despite ample
opportunity for altogether more than five years for it;
therefore the management has rightly declined to examine
the present MW M.C. Mehta for the management.

Considering the aforesaid facts and circumstances, the
present Reference in lack of any evidence on behlaf of the
workmen in support of their claim for regularisation is
closed; accordingly an Award of no dispute is passed.

KISHORI RAM, Presiding Officer
7¢ feeet, 7 fam=n, 2012
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New Delhi, the 7th September, 2012

S.0.3041 .—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref, 12/2010}) of
the Central Govt, Industrial Tribunal-cum-Labour Court,
Lucknow as shown in the Annexure, in the industrial
dispute between the management of Food Corporation of
India, and their workmen, received by the Central
Government on 07-09-2012.

[No. L-22011/10/2010-iR (CM-11)]

B.M. PATNAIK, Section Officer
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ANNEXURE

CENTRALGOVERNMENT INDUSTRIAL TRIBUNAL-
CUM-LABOUR COURT, LUCKNOW

PRESENT
Dr. MANJU NIGAM, Presiding Officer
LD, No. 12/2010
Ref}No. L-220011/10/2010-1R (CM-II) dated: 15-6-2010

BETWEEN

The!State Secretary
Bhai'tlya Khadya Nigam Krmachan Sangh
TC/BV, Vibhuti Khand
Goriti Nagar
Lucknow
(Espousing the cause of Shri S.K. Haikarwal)
AND
TheiGeneral Manager
Fool[i Corporation of India
TC/3V, Vibhuti Khand
Goniti Nagar ‘
Lucknow
AWARD

1, By order No. L-220011/10/2010-IR(CM-II) dated:
15-06-2010 the Central Government in the Ministry of
Labaur, New Dethil in exercise of powers conferred by clause
(d) of sub section (1) and sub-section (2A) of Section 10 of
the Ihdustrial Disputes Act, 1947 (14 of 1947) referred this
indutrial dispute between the State Secretary, Bhartiya
Khaflya Nigam Krmachari Sangh, TC/3V, Vibhuti Khand,
Goniti Nagar, Lucknow and the General Manager, Food
Corgoration of India, TC/3V, Vibhuti Khand, Gomti Nagar,
Lucknow for adjudication.

2[ The reference under adjudication is:

“Whether the action of the management of FCl,

- Lucknow for imposing penaity of recovery of

+ Rs.3,73,750.94 upon Shri S.K. Haikarwal, ex-ag-i vide
order dated 27-7-2009 and for allegedly withholding
(i) the level encashment pertaining to year 2006-07
and (ii) pay production link bonus for the year 2007-
08 is legal and justified? To what relief is the claimant
entitled for?”

3.1t is admitted case of the parties that the workman, SK.
Haikarwal, was served upon a charge sheet dated 17-06-2007
for the alleged misconduct and was imposed a punishment
of regovery-of Rs. 3,73,750.94 vide impugned order dated
27073-2009.

4.:'The workman's union has afleged that the action of
the mhanagement of FCI in issuance of the charge sheet
dated 17-06-2007 to the workman after an inordinate delay
of 10lyears caused prejudice to the workman as the workman
supetannuated on 30-06-2007. It has further alleged that
the management appointed one Shri S.P. Mishra, a retired
officer of the corporation as Enquiry Officer who had no

authority under Rules. The workman’s union has.
contented that the under Rules the management was
expected to conclude the enquiry within one year: but it
failed to do so and passed the impugned order dated 27-
07-2009 after one month and 10 days after completion of
one year from the date of issue of the charge sheet, hence
the impugned order dated 27-07-2009 is iflegal and without
Jurisdiction. It has been alleged that the Enquiry Officer
closed the enquiry by means of order sheet dated (6-02-
2009, but again re-opened the same without any reason for
which he was not competent at all. The workman’s union in
para 22 of its claim has pleaded that it had not been provided
the documents demanded by it during the enquiry; likewise
he was not provided annexure to the enquiry report; and
the impugned order dated 27-09-2009 was passed and
recovery was made from the retiral benefits of the workman
which unjust. Accordingly, the workman’s union has prayed
that the impugned order dated 27-07-2009 be set aside and
the management of the FCI be directed to pay the amount
recovered from the workman.

5. The management of the FCI has denied the allegations
of the workman’s union and has submitted that there is no
bar in appoint in a retired person as Enquiry Officer and as
regard late issuance of charge sheet it has submitted that
as soon as the misconduct committed by the workman
came to the knowledge of the management, he was issued
said charge sheet dated 17-07-2007 after making proper
investigation. The management of the FCI has defended
the procedure adopted by its Enquiry Officer and has
submitted that the workman was afforded all reasonable
opportunity to defend himself and the principles of natural
Justice were duly complied with while conducting the enquiry,
as such, the impugned order is just and liable to be upheld.
Accordingly, it has prayed that the claim of the workman's
union be set aside without any benefit to the workman
concerned.

6. The management of the FCI filed its written statement
on 01-07-2011 and accordingly, next date 23-08-2011 was
fixed for filing documents and rejoinder; but parties
remained absent on 23-08-201 1. On application was moved
from either party seeking time or otherwise; hence, it was
ordered to put up the file on 12-10-2011 for further order.

On 12-10-2011 too the workman’s union remained absent.
Likewise both of the parties did not turn up on subsequent
dates i.e.on07-12-2011,05-01-2012, 27-02-2012, 04-04-2012,
25-05-2012 and 17-07-2012. The workman neither appeared
nor bothered to file rejoinder or document or any application
seeking time for the same. Even today, neither workman’s
union nor the workman is present and no application has
been moved, seeking adjournment, accordingly, keeping
in view long pendency of the case and reluctance of the
parties the case is reserved for award.

7. It was the case of the workman'’s union that workman
has been issued a charge sheet with inordinate delay, which
cause prejudice to his case and that the Enguiry Officer
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_ was wrongly appointed, contrary to the relevant Rules. It
has also pleaded that the principles of natural justice were
not followed during the enquiry, and accordinly the
impunged order dated 27-07-2009 is bad in the eye of law
and the same is liable to be set aside with consequential
benefits to the workman. The workman's union has field
photocopy of the certain documents in support of his
pleadings.

8. Per contra, the management of the telecom has
disputed the claim of the workman's union and has
submitted that the charge sheet was issued to the workman
immediately after making investigations as it came to know
of the misconduct and further that there is no abnormality
with the appointment of the Enquiry Officer or that with
the enquiry proceedings as the same were conducted in
accordance with the principles of natural justice. It has not
filed any document in support of its submissions.

9. [ have scanned entire, evidence on record and given
my thoughtful consideration to the pleading of the rival
parties.

10. The workman’s union come forward with the case
that the workman was issued a charge sheet with inordinate
delay and the Enquiry Officer was appointed contrary to
the Rules; who conducted the enquiry in violation of
principles of natural justice, It filed certain documents, which
contained photocopy of charge sheet, relevant Rules, order
sheets etc. in support ot its claim; but has failed to file any
rejoinder to rebut the contentions of the management of
the FCI in its written statement in spite of ample
opportunity has been extended to it. Likewise, it did not
turn up to prove its pleading through oral evidence by
entering into the witness box.

11. It is settled position of law that a party
challenging the legality of order, the burden lies upon it
to prove illegality of the order and if no evidence is
produced by the party, invoking jurisdictionof the court,
must fail. In the present case burden was on the
workman's union to set out the grounds to challenge
the validity of the impunged order dated 27-07-2009 of
the management of FCI; whereby the penalty of recovery
of Rs. 3,73,750.94 had been imposed upon the workman;
and to prove that the action of the management in
passing the impunged order dated 27-07-2009 was
iltegal. It was the case of workman's that the departmental
enquiry was conducted without following the principles
of natural justice and relevant Rules. This claim has
been denied by the management; therefore, it was for
the workman’s union to lead evidence to show that the
alleged injustice was done to the workman, by the
management of the FCI and the enquiry was not
conducted fairly, without following the principles of
natural justice; but the workman's union failed to prove
the same as it has not turned up to corroborate the
allegations by proper evidence.

M9 g 1//2—-;9

12. In 2008 (118} FLR 1164 M/s. Uptron Powertronics
Employees’ Union, Ghaziabad through its Secretary vs,
Presiding Officer, Labour Court (II), Ghaziabad & Others,
Hon'ble High Court relied upon the law settled by the Apex
‘Court in 1979 (39) FLR 70 (SC) Sanker Chakravarti vs.
Britannia Biscuit Co. Ltd., 1979 (39) FLR 70 (SC) VK. Raj
Industries v. Labour Court and Others, 1984 (49) FLR 38
Airtech Private Limited v. State of U.P. and Others and 1996
(74) FLR 2004 (Alld.) Meritech India Ltd. v. State of U.P.
and Others wherein it was observed by the Apex Court:

“that in absence of any evidence led by or on behalf

of the workman the reference is bound to be answered
by the Court against the workman. In such a situation
it is not necessary for the employers to lead any
evidence at all. The obligation to lead evidence to
establish an allegation made by a part is on the party
making the allegation. The test would be who would
fail if no evidence is led.”

13. In the present case the workman's union has not
turned to substantiate his case by way of filing any oral
evidence. Mere pleadings are no substitute for proof. It
was obligatory on the part of workman's union to come
forward with the case that the workman had been denied
proper defence during the departmental proceedings and

the impunged order dated 27-07-2009 was passed after

conducting the enquiry in violatien of the principles of
natural justice; but the workman's.union failed to farward
any evidence in support of its claim, as it did not turn up
for filing its evidence before this Tribunal. There is no
reliable material for recording findings that the alleged

iinjustice was done to the workman or the action of the

management of Food Corporation of India in imposing the
penalty of recovery of Rs. 3,73,750.94 vide impunged order
dated 27-07-2009 was illegal and unjustified.

14, Accordingly, the reference is adjudicated against
the workman's unjon; and as such, I come to the conclusion
that the workman, S.K.; Haikarwal is not entitled to any of

“the relief(s) claimed,

15. Award as above.
LUCKNOW  Dr. MANJUNIGAM, Presiding Officer

2108-2012.
7% fewelt, 7 faas, 2012
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New Deihi, the 7th September, 2012

8.0. 3042.— In pursuance of Section 17 of the Industrial
Disputes Act, 1947 (14 of 1947), the Central Government
hereby publishes the Award Ref. 249/2011 ofthe Cent. Gowt,
Indus. Tribunat-cum-Labour Court No. 1, New Deihi as
shown in the Annexure, in the industrial dispute between
the management of Central Public Works Department, and
their workmen, received by the Central Government
on07-09-2012

[No. L-42012/58/2005-IR(CM-11))
B. M. PATNAIK, Section Officer
ANNEXURE

BEFORE DR. R.K. YADAV, PRESIDING OFFICER,
CENTRALGOVERNMENT INDUSTRIAL TRIBUNAL
NO. 1, KARKARDOOMA, COURTS COMPLEX,

DELHI -

LD. No. 249/2611

Shri Ranvir Singh S/o Sh. Yad Ra,

Clo Sh. Hukam Chand President,

Through All India CPWD Karamchari Union (Regd.)
PlotNo. 1, Aram Bagh, Near Udasin Mandir,
Paharganj, New Deihi

... Workman
Versus
The Executive Engineer,
L Mandal, CFWD,
RoomNo. 442, |.P. Bhawan,
New Delhi. ... Management -
AWARD

A beldar, appointed on muster roll in J uly 1982 by the
Central Public Works Department (hereinafter referred to
as the management), was asked to perform duties of enquiry
clerk. He performs those duties till 1986. His services were
regularized on 16-12-1993 as beldar on' Work Charge
Establishment. Thereafter from June 1999 till 29-07-2002
duties of enquiry clerk were again taken from him, He was
paid wages of enquiry clerk for the subsequent period
only. From 20-07-2002, he was ordered to perform duties of
beldar. It led that beldar to raise a demand on the
management for payment of his wages for the post of
enquiry clerk for the period from 1982 till 1986. The demand
was tumed down by the management. Feeling aggrieved
by the said act, he approached the Al India CPWD
Karamchari Union, (in short the union) for redressal of his
grievance. The union raised a dispute before the
Conciliation Officer. Management resisted the claim and as
such conciliation proceedings ended into failure. On
consideration of failure report submitted by the Conciliation
Officer, the appropriate Government referred the dispute to
Central Govemment Industrial Tribunal No. I, New Delhi
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for adjudication, vide order No. 1.-42012/58/2005-IR (CM .
1), New Delhi dated 06-12-2005, with the following terms:

"Whether the demand of All India CPWD Karamchari
Union in respect of workmen Ranvir Singh regarding
payment of difference of wages of the post of enquiry
clerk with that of beldar with effect from July 1982 is
legal and justified? If Yes, to what reliefthe workman
is entitled to and from which date?"

2. Claim statement was filed by the beldar, namely
Shri Ranvir Singh, pleading therein that he was appointed
as beldar by the management in July 1982. However, duties
of enquiry clerk were assigned to him since the date of his
appointment. He was working as enquiry clerk since J uly
1982 and was absorbed as such in June 1999, Though work
of enquiry clerk was taken from him for that period, yet he
was paid wages of belder. His pay was fixed in the scale
meant for enquiry clerk with effect from 03-06-1999. He
presents that the worked as enquiry clerk upto 20-12-2002.
Though pay for the post of enquiry clerk was released in
his favour from 04-06-1999 to 19-07-2002, yet difference of
wages from 20-07-2002 to 20-12-2002 is yet to the released,
for he was paid wages of beldar for that period. He claims
that the management may be directed to release his
difference of pay from July 1982 to 03-06-1999 and from 20-
07-2002 to0 20-12-2002, sicne work of enquiry clerk was taken
from him and wages for the post of beldar was paid and an
award may, accordingly, be passed in his favour.

3. Claim was resisted by the management pleading that
Shri Ranvir Singh was appointed as muster roll beldar in
July 1982, He was regularised on the post of beldar on
Work Charge Establishment with effect from 16-12-1993. In
June 1999, he was asked to note down complaints of
allottees at the Enquiry Office, which job was performed
by him voluntarily as he wanted to avoid physical hard
labour at work site. Noting down of the complaints was
done by him in addition to his duties as beldar. The said
work was performed by him till 19-07-2002. For the period
he noted down complaints of allottees, he was paid higher
rates of wages. Though his wages were fixed in the pay
scale of Rs. 3030.00-Rs 4590.00 with effect from 03-06-
1999, yet his designation was not changed. It was
mentioned in the order dated 21-02-2001, on the strength
of which his pay was fixed as aforesaid, that beldar will be
entitled to get all benefits as compared to Group D
categories. Revision of their wages would not make them
workers of regular establishment. The above order was
withdrawn with effect from 20-07—2002, vide office order
no. 19(1YEC 11/517 dated 23-07-2002 passed in pursuance
of order dated 18-07-2002 pronounced by Central
Administration Tribunal (in short the CAT), New Delhi, in
O.A.No. 3095/2001. The claimant was directed to work as
beldar with effect from 20-07-2002 and replaced in pay scale
of Rs. 2550-3200, vide order referred above, In view of these
facts, claim put forward in unfounded, pleads the
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management.

4. Management presents that arbitration award dated
31-01-1988 was modified by High Court of Delhi vide
judgements dated 28-01-1992 and 25-09-1998. In Pursuance
of the arbiration award, as modified by High Court of Delhi,
work charge beldars, on roll of the management on
01-04-1981 and thereafter, whose services were utilised for
noting down complaints etc. in the enquriy office were to
be paid difference of wages for the period they noted down
complaints etc. of the allottees. Only the workcharge
beldars, who were called upon to note down complaints
etc. of the allotiees, are entitled to get actual difference of
wages for the period they performed the above duties.
Since the claimant was not a work charge beldar on 01-04-
1981, the arbitration award is not applicable to him.

5. There is no recognized category of post of enquiry
clerk. As per policy of the management, only regular clerk
recruited through Staff Selection Commission are to be
assigned duties of clerical in nature. Post of ¢lerk is Group
‘C’ post, against which recruitment is to be made by Staff
Selection Commission as per relevant recruitment rules.
No appointment can be made on such posts contrary to
recruitment rules, made under Article 309 of the
Constitution of India. Category of beldar is not a feeder
category for promotion to the post of clerk.

~ 6. Claimant filed O:A. No. 3095/2001 before the CAT,

which was dismissed vide order dated 10-07-2002. Another
0.A, No, 1989/2002 was preferred, which was dismissed
vide order dated 31-01-2002. In pursuance of the said
decision of the CAT, order No. 10(2)LHD/EC-11/710 dated

29-09-2002 was issued. 0.A. No. 2623 of 2002 was dismissed

by the CAT vide its order dated 14-11-2002. In view of
these facts, present proceedings, initiated by the claimant
is an abuse of the process of law. Management issued
office memorandum dated 11-05-2001 instructing all
concerned not to assign job of higher category to a lower
category worker in future under any circumstances. In
view of these facts, neither the claimant is entitled for
seniority for the post of enquiry clerk nor is he entitled for
difference of pay as claimed by him. His claim deserves
dismissal, being devoid of merits.

7. Vide order No.Z-22019/6/2007-1R(C II), New Dethi
dated 30-03-2011, the appropriate Government transferred
the dispute to this Tribunal for adjudication, while using
its powers under Section 33B of the Industrial Disputes
Act, 1947 (in short the Act).

8. Theclaimant has examined himself in support of

his claim. Shri Panna Lal Singh Chauhan, Executive .

Engineer, entered the witness box. No other witness was
examined by either of the parties.

9,  Parties were called upon to advance arguments
over the matter. The claimant filed his written arguments.
Shri Ram Lal, Office Superintendent, L Division, CPWD
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presented facts on behalf of the management. Shri Rajiv
Aggarwal, Advocate, who was present before the
Tribunal, came for assistance of the claimant. He raised

" legal submissions in the matter. | have given my careful

considerations to the arguments advanced at the bar and
cautiously perused the records. My findings on issues
involved in the controversy are as follows:

10. Inhis affidavit Ex. WW /A tendered as evidence,
the claimant swears that he was appointed as beldar in
July 1982 and assigned duties of enquiry clerk. He worked
as enquiry clerk since July 1982 till June 1999, the date
when he was absorbed on that post, He was regularized
in the grade of enquiry clerk with effect form 03-06-1999.
He worked in that capacity upto 20-12-2002. He was paid
wages for the post of beldar from July 1982 till 03-06-1999,
for which he is entitled to difference of pay of enquiry
clerk with that of the pay of a beldar. He also worked as
enquiry clerk from 20-07-2002 till 20-12-2002, but was paid
wages of beldar.

1. Shri Panna Lal Singh Chauhan swears in his
affidavit Ex MW /A that the claimant was appointed as
beldar on muster roll in July 1982 and his services were
regularised on the post of beldar on Work Charge
Establishment on 16-12-1993. From July 1982 to 02 06-1999, -
he did not perform duties of enquiry clerk. When he
performed duties of enquiry clerk, he was granted higher
pay vide office order no.10{12)LHD/ECIL/2001 dated
21-03-2001, However, his designation was not changed.
Vide letter no. 10(1)/2002/AEXIV/262 dated 19-07-2002,
instructions were issued not to award work of enquiry
clerk to beldar with effect from 20-07-2002. Thereafter, work
of enquiry clerk was not taken from the claimant. During
the course of cross-examination, he concedes that the
claimant performed duties of enquiry clerk from 03-06-1999
to 19-07-2002. Thereafter, he was asked to perform duties
of beldar only. ‘

12. When facts unfolded by the claimant,
Shri Chauhan and those projected by the documents
proved in the case are appreciated, it emerged over the
record that the claimant was engaged as.beldar on muster
rolls in July 1982. He was regularised as beldar on Work
Charge Establishment on 16-12-1993. This proposition was
not dispelled by the claimant when Shri Chauhan faced
rigours of cross-examination. It is crystal clear that till 16-
12-1993, claimant was working as muster roll beldar. Ex.
WW /15 is a letter written by Shri A.R. Sidiqui, Assistant
Engineer-1V, to Superintending Engineer, wherein he
mentions that the claimant worked as enquiry clerk from
1982 to 1986 and subsequently from June 1999 till 20-8-
2000, the date when the letter was written. Ex. WW1/16
was written by Shri A.K. Aggarwal, Executive Engineer
(Retd.), to the Executive Engineer (Civil), RML Hospital
Division, where he mentions that from June 1986 to
September 1991, claimant was entrusted with the watch
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and ward duties from 2 p.m.to 10 p.m. at Sub Division I,
Agam Bagh Construction Division No.13, CPWD, New
Delhi. There had been serious and regular water problem
in that area and telephones were received from residents
till late night. Shri Ranvir Singh had also been attending to
telephone calls and noting down complaints after 5 p.m.
His services were utilised as such till an enquiry clerk
joined the Sub Division in July 1986 and thereafter on
accasions when enquiry clerk used to be on leave. These
documents,which were not disputed by the management,
lf)ring it over the record that from 1982 till July 1936, the
dlaimant performed duties of enquiry clerk,

13. Ex. WW 1/2 highlights that arbitration award dated
31-01-1988 concludes that work charge beldars, who were
required to perform duties of higher post, shall be paid
wages of that higher post. Arbitration award was modified
by High Court of Delhi in judgements dated 29-01-1992
and 25-09-1998 wherein it was pronounced that such work
charge beldars, on the rolls prior to 01-04-1981 and
thereafter, whose services were utilised for noting down
domplaints in the enquiry office are to be paid difference
of wages for the period they noted down complaints of
the allottees. As pointed out above, from July 1982 till
16-12-1993, claimant was working as muster roll beldar. He
was not a work charge employee. Consequently, his case
does not come within the purview of the arbitration award
dated 31-01-1988, modified by High Court of Delhi, to claim
Wwages of enquiry clerk from July 1982 to July 1936.

i 14, Claimant was regularised as beldar on Work Charge
Establishment with effect from 16-12-1993. As per facts
ynfolded by Shri Chauhan, work of enquiry clerk was taken
from the claimant from 03-06-1999 to 19-04-2002. No
dvidence was adduced on behalf of the claimant, except
gcular facts to establish that he was working as enquiry
qlerk after July 1986 upto 02-06-1999. Ocular facts unfolded
by the claimant does not find any corroboration from other
piece of evidence, direct or circumstantial. Self serving
words were disputed by Shri Chauhan when he entered
the witness box. Shri Chauhan unfolded in clear and
unambiguous words that the claimant performed duties of
dnquiry clerk from 04-06-1999 to 19-07-2002. It is also
projected by the management that for that period claimant
Wwas paid wages of enquiry clerk. Office order no.10/12/
LHD/EC 1172002 dated 21-05-2001 has been proved as Ex.
WW1/7 by the claimant. When perused, it came to light
that Ex. WW /7 projects that the claimant was working as
dnquiry clerk with effect from 03-06-1999 and his pay was
fixed in the scale of Rs-3050-Rs.4590.00. From these
documents, it has been brought over the record that the
dlaimant worked as enquiry clerk with effect from
03-06-1999 after being regularised on the post of beldar in
Work Charge Establishment. Order, Ex. MW1/12 was issued
on 19-07-2002 by the Assistant Engineer 1V, Dr. RML
$ospital Division, Aram Bagh Service Centre, New Delhi,
on the strength of which claimant was commanded to work
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as beldar with effect from 20-07-2002. It stands emerged
over the record that from 03-06-1999 to 19-07-2002, work
of enquiry clerk was taken by the management from the
claimant. It is not disputed by the claimant that for that
pericd, he was paid wages of enquiry clerk.

15. Claimant agitates that from July 1982 to July 1986,
work of enquiry clerk was taken and pay of beldar was
given. According to him, management cannot pay wages
of beldar to him on the principles of equal pay for equal
work. For an answer to this proposition, the Tribunal is
required to take note of the constitutional rights availabie
to the claimant. Equality before law and equal protection
of laws are fundamental rights of every person, ordains
Article 14 of the Constitution. The guiding principles laid
in Article 14 are that persons, who are similarly situated,
shall be treated alike both in privileges conferred and
liability imposed, which means that amongst equals the
law shoutd be equal and should be equally administered
and that like should be treated alike. Article 16 of the
Constitution guarantees equality of opportunities for all
citizens in matters relating to employment or appointment
to any office under the State. What is guaranteed is the
equality of opportunity. Like all other employers,
government is also entitled to pick and choose from
amongst & large number of candidates offering themselives
for employment. But the selection process must not be
arbitrary. The guarantee given by clause (a) of Article 16
of the Constitution will cover (a) initial appointments (b)
promotions(c) termination of employment and {d) matters
relating to salary, periodical increments, leaves, gratuity,
pension, age of superannuation etc. Matters relating to
employment or appointments include all matters in relations
to employment both prior and subsequent to the
employment which are incidental to the employment and
form part of the terms and conditions of such employment.

16, Fundamental rights guaranteed by Article 14 forbids
class legislation, but does not forbid classification or
differentiation which rests upon reasenable ground of
discretion, Classification is the recognition of the relations,
and in making it the Government must be allowed a wide
latitude of discretion and judgment. In a way, the
consequences of such classification would undoubtedly
be to differentiate persons belonging to that class from
others. The classification must be founded on an
intelligible differentia which distinguishes persons or
things that are grouped together from others left out of
the group and the differentia must have a rational relation
to the object sought to be achieved. Classification may be
made according to the nature of persons, nature of
business, and may be based with reference to time.

17. Concept of equality guaranteed by Article 16 of the
Constitution is something more than formal equality and
enables the underprivileged groups to have a fair share
by having more than equal chance and enables the State
to give favoured treatment to those groups by achieving
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real equality with reference to social needs. Protection
discrimination’ enabled the State to adopt new strategy to
bring underprivileged at par with the rest of the society,
by providing all possibie opportunities and incentives to
them. Therefore a class may be allowed to have
preferential tre?tment in the matter relating to employment
or appointment. There cannot be rule of equality between
members of separate and independent group of persons.
Persons can be classified in different groups, based on in
terms of nature of persons, nature of business and with
reference to time. Therefore classification based on nature
of business for which sweepers were employed by the
management, has a reasonable differentia.

18. Now it would be considered as to whether the
claimant is entitled for wages for the post of enquiry clerk,
on which he worked from July 1982 1o July 1986. Doctrine
of “equal pay for equal work" has been enshrined under
Article 39(d) of the Constitution as one of the directive
principles of the State policy, requiring the State to secure
"equal pay for equal work"” for both, men and women.
This constitutional goal is capable of attainment through
constitutional remedies by way of enforcement of
constitutional rights, declares the Supreme Court in
Randhir Singh [1982 (1) LLJ 344]. In G. Sreenivasa Rao
[1989(2) LLJ 149], the Apex Court announced that right to
“equal pay for equal work™ is an accompaniment of the
equality clause enshrined in Articles 14 and 16 of the
Constitution of India. Nevertheless, abstract doctrine of
“‘equal pay for equal work™ cannot be read in Article 14.
Reasonable classification, based on intelligible criteria
having nexus with the object sought to be achieved, is
permissible.

19. In Grih Katyan Kendra Workers Union [1991(1) LLJ
349] Apex Court had gone to the extent of saying that
*equal pay for equal work" has assumed the status of
fundamental right in service jurisprudence having regard
to the constitutional mandate of equality in Articles 14
and 16 of the Constitution. It was pronounced therein that
it has ceased to be a judge made law as it is the part of the
constitutiona! philosophy which ensures a welfare
socialistic pattern of State providing equal opportunity to
all and equal pay for equal work for similarly placed

employees of the State. The principles does not apply to

the State only but also applies to the State
instrumentalities.

20.In 1976, Equal Remuneration Act, 1976 was enacted
to implement provisions of Article 39(d) of the
Constitution. Construing provisions of that Act, Supreme
Court in Audrey D'Costa [{1987(1) LLJ 536)] pronounced
that the Act does not permit the management to pay to a
section of its employees, doing the same work or work
gimilar in nature, lower pay contrary to the provisions of
section 4(1) of the Act only because it is not able to pay
equal remuneration to all, The Court further observed that

the applicability of the Act does not depend upon the
financial ability of the management to pay equal
remuneration as provided by it.

21, In deciding whether the work is the same or is
broadly the same, the Authority should take a broad view
and also adopt a broad approach in ascertaining whether
any differences are of practical importance because from
the subject of similar work' implies difference in detail.

_Actual duties performed should be looked into and not

those that are theoretically possible. Elaborating the
concept of "equal pay for equal work" and its application,
the Apex Court in Randhir Singh (Supra) observes as
follows:—

“Where all things are equal that is, where all relevant
considerations are the same, persons holding
identical posts may not be treated differentially in
the matter of their pay merely because they belong
to different departments. Of course, if officers of
the same rank perform dissimilar functions and the
powers, duties and responsibilities of the posts held
by them vary, such officers may not be heard to
complain of dissimilar pay merely because the posts
are of the same rank and the nomenclature is the
same *** and there are different grades in a service,
with varying qualifications for entry into a particular
grade, the higher grade often being a promotional
avenue for officers of the lower grade, The higher
qualification for higher grade. which may be either
academic qualification or experience based on length
of service, reasonably sustain the classification of
the officers into two grades with different scales of
pay. The principle of "equal pay for equal work"
would be an abstract doctrine not attracting Articlef
14 if sought to be applied to them.”

22, In Delhi Veterinary Association (AIR 1984 SC
1221), the Supreme Court ruled that apart from the nature
of work, the pay structure should reflect many other values-
and observed that the employer should follow certain basic
principles in fixing the pay scales of various posts and
cadres in the Government service. The -degree of skill,
strain of work, experience involved, training required,
responsibility undertaken, mental and physical
requirements, disagreeableness of the task, hazard
attendant on work and fatigue involved a. .. according to
the Third Pay Commission, some of the reievant factors
which should be taken into consideration in fixing pay
scales. The method of recruitment, the icvel at which the
initial recruitment is made in the hierarchy of service or
cadre, minimum educational and technical qualifications
prescribed for the post, the nature of dealings with the
public, avenues of promotion available and horizontal and
vertical relativity with other jobs in the same service or
outside are also relevant factors, announced the Court.

23.  InJPChaurasia[1989 (1) LLJ 309], the Apex Court,
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elaberating the same theme, ruled that apart from the nature
of work or volume of the work done the other relevant
factdrs to be taken into account, are ‘evaluation of duties
and fesponsibilities of the respective posts'. In Hari Narain
Bhoival [1995 (II} LLJ 328], the Apex Court pronounced
that the principle of “equal pay for equal work” can be
enfopced when claiming persons satisfy the Court that
not ptnly the nature of work is identical but in all other
respects they belong to the same class and there is no
appejrent reason to treat "equals as unequals”.

24. In Ram Ashray Yadav [1996 (II) LLJ 92], the Apex
Coutt observed that principle of “equal pay for equal work”
will inot apply where qualification prescribed, mode of
recryitment and the nature of duties are different for regular
employees and a temporary employee. The claim of
temporary Investigator cum Computer for payment of
salagy at par with the regular Investigator cum Computer
was |discarded by the Court in the said case. However
classification of officers into two groups, namely,
depytations and non-deputations, for paying different
ratey of special pay was held to be not permissible under
Arti¢les 14 and 16 of the Constitution, as it did not bear
any fational relation to the objects of the classification.
See M.P. Singh (AIR. 1987 5.C. 485).

25. In Jasmer Singh, [1996(11) SCC 77], the Apex Court
madg it clear that equal pay can be given for equal work of
equal value. How work of two employees can be assessed
to b¢ of equal value was laid down by the Apex Court as
follaws:

. “It is, therefore, claimed that quality of work
~ performed by different sets of persons holding
~ different jobs will have to be evaluated. There may
" be differences in educational or technical

qualifications which may have a bearing on the skills

which the holders bring to their job although the
. designation of the job may be the same. There may
also be other considerations which have relevance
to efficiency in service which may justify differences
* in pay scales on the basis of criteria such as
. experience and seniority, or a need io prevent
: stagnation in the cadre, so that good performance
. can be elicited from persons who have reached the
- top of the pay-scale. There may be various other
. similar considerations which may have a bearing on
efficient performance in a job. This Court has
repeatedly observed that evaluation of such jobs for
. the purposes of pay-scale must be left to expert
. bodies and, unless there are any malafides, its
. evaluation should be accepted™.

2b.  Incase nature of work is the same, irrespective of
edudational qualification, mode of appointment, experience
and pther relevant factors, principle of equal pay for equal
work cannot apply, as held by the Apex Court in Tarun
K. Ry [2004 (1) SCC 347]. Whether the claimant can project
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his case for grant of pay for the post of enquiry clerk on
the ground that he performed equal work as performed by

the enquiry clerk/clerks? Answer lies in the negative. At -

the cost of repetition, it is said that the work performed by
the claimant and clerks, recruited by the mahagement, had
no nexus of equality. The Apex Court in Surendgr Singh
[2007 (115) FLR 1003] had reviewed the law and laid that
for grant of equal pay for equal work, it has to be shown

that there is total and complete identity between two

persons and only thereafter they can be granted equal
pay for equal work. The law laid is reproduced thus:

“Principles of equal pay for equal gvork has "

undergone a sea change. Earlier view of this Court
was that if twos persons are discharging the same
functions, they will be entitled to same wages.
Subsequently, that view has been changed and now
the view of this Court is that there should be
complete and total identity between two persons,
similarly situated so as to grant equal pay for equal
work. Recently, this Court has held that identity
between two persons is to be complet'e and total. In
case of regular appointee, he has undertaken
selection process and his services are regular. Even
if a daily wager employee who is discharging the
same function as a regular employee, the authorities
are not bound to grant equal pay to such a person
who is appointed on daily wage basis, i.e. he is
appointed for a short term and has not faced the

selection process. Thus the principle of equal pay °

for equal work is to be granted only if there is total
complete identity between the two persons. In this
view, we are supported by decision of this Court in

the case of Shri §.C. Chandra and others vs. State of ‘

Jharkhand and others (2007 (9) SCR 130), which is
referred to in earlier decision of this Court.”

27. In Surjit Singh [2009(123) FLR 38] Apex Court was
confronted with the proposition as to whether the persons
employed as daily wagers in different capacities by Public
Health Department of State of Punjab were entitled for
“equal pay for equal work” to that of the employees who
were appointed against regular posts, by following process
of recruitment. It was ruled therein that grant of benefit of
doctrine of “equal pay for equal work™ depends upon a
large number of factors, including equal work, equal value,
source and manner of appointment, equal identify of group
and wholesale or complete identity with the employee with
whom equality is claimed. The same threads of thoughts
were there in Ramesh Chandra Bajpai {2009(123) FLR 525]
wherein the Apex Court ruled tht similarity in the
designation or nature or quantum of work is not
determinative of equality in the matter of pay scales. It
was emphasized that the Court has to consider the factors
like the source and mode of recruitment/appointment,
qualifications, the nature of work, the value thereof,
responsibilities, reliability, experience, confidentiality,
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functional .need, etc. In other words, the equality clause
can be invoked in the matter of pay scales only when
there is wholesale identity between the holders of two
posts. . B

28. Relying on the above law, it wouldbe considered as
to whether there is complete and wholesale identity
between the claimant and a clerk recruited by the
management, following recruitment rules. Answer lies in
negative. The claimant was engaged as beldar on muster

role. He was subsequently taken as work charge employee

with effect from 16-12-1993, Job of enquiry clerk was taken

~ from him from July 1982 to July 1986, in the first spell for

which he is claiming pay equal to that of a cierk. In case
the claimant makes any lapse in performmg the job-of an
enquiry clerk, ‘authorities cannot hold him accountable
since he is not a hiolder of that post. The claimant is immune
from rigours of dtscnplmary action and responsibility. On

" the other hand, his engagement was on the post of beldar.
Thus, it is evident that the claimant does not have any -

identity, not to talk of wholesale identity with that of a

clerk, who has been recriited following recruitment

process. Responsibilities asmgmd to the claimant cannot

be said to be of ¢qual value to that of the holder of the

post of &lerk on permanent basis. Mere factor that: the
wark of enquiry clerk was taken from the claimant ‘would
not put him at par with a clerk, appointed foliowing proper

_recruftment process. Educational qualification, expericnce,
‘method of Tecruitmenit and promotion to different

categories of posts of clerk no-where tallies with the factors
applicable to the claimant. Hence, it cannot be said that

the claimant is in complete and wholesale identity witha .

clerk, reguilarly appomteq by the management. In such a
situation the claimant cannot invoke the doctrine of "equal
pay for equal work". The management has not. committed

any iliegality when wages'of a clerk, appointed by, following

recruitment rules, are not paid to the claimant.

29. There is other facet of the coin. The claimant

preferred OA No.3095/2001 before the CAT wherein he

--claimed that withdrawal of ‘pay. granted to. him for the

post of enquiry clerk on the strength of order Ex. MW1/

13 was wrong. He sought. intervention of the CAT for -

quashing the said order. The CAT ruled that since
management had taken a policy decision not to regularise
work charge beldars to Group C post, order of re-fixation
of pay was found te be justified. The CAT dismissed the
application of the claimant vide its orders dated
10-07-2002.

30, Questlon for consnderatlon comes as to whether the
said order operates as res-judicata ? For an answer to the
proposition law relating to the doctrine of res-]udlcata is
to be considered. Law contained in section 11 of the Code

of Civil Procedure 1908 (in short the Code) embodies the ‘

doctrine of resjudicata or the rule of conclusiveness of a
Judgment, as to the point decided either of fact, or of law,

or of fact and law, in every subsequent suit between the

same parties. It enacts that once a matter is finally decided

by a competent Court, no party can be permitted to reopen

it in a subsequent litigation. The doctrine of res-judicata

has been explained in the simplest possible manner by

Das Gupta J. in the case of Statyadhyan Chosal (AIR 1960
S.C. 941) in the following words:

“The principle of res-judicata is based on the need

of giving a finality to judicial decision. What it says

_is that once a res- judicata it shall not be adjudged

again. Primarily it applies as between past litigation

" and future litigation. When a matter - whether on a

-question of fact or a question of law - has been

decided between two parties in one suit or

proceeding and the decision is final, either because

no appeal was taken to a higher court or because the

appeal was dismissed, or no appeal lies, neither party

will be allowed in a future suit or proCeedmgs

between the same partles to convass the matter

31 lt is not every matter deculed ina former su:t that
will eperate as res-judicata in a subsequent suit. To

constitute a matter as res-judicata under Section 1 of the
Code, the followmg conditions must be satisfied:

1. The matter dlrectly ‘and substantially in issue in-

 the subsequent suit must be the same matter which -

was directly and Substantlally in issue elther'
actually or constructwely in the former .-

2. The former suit must have beena suit between the .
same parties or between parties under whom they :
or any of them claim.

3. Such parties must have been lmgatmg tmder the
same title in the former suit.

!!J

4. The court which decided the former suit rust be a
court competent to try the subsequent suit or the
suit in which such i tssue is subsequemly raised.

5. The matter directly and substantlally in issue in
the subsequent suit must have been heard and
ﬁnally decided by the court in the former sl.lit

32. Section 11 of the Code bam trial of any stut as well
as an issue which had been decided in a former suit. Issues
are of three kinds: (i) Issue of fact; (ii) Tssue of law; and (m)
Mixed issues of law and fact. A decision on an issue of

.-fact, however erroneous it may be, constitutes res- judicata

between the parties to the previous suit-and cannot be
reagitated in collateral proceedings. Law to this effect was
laid in Mathura Prashad {1970 (1) SCC 613). A mixed issue
of aw and fact also, for the same reasons, operates as res-
judicata.

33. To invoke plea: of res-Judteata it should be-shown
that the court whleh dec:ded the former suit: ust have
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been a court competent to try the subsequent suit. Thus,
the decision in a previous suit by a court, not competent
to try the subsequent suit, will not operate as re- judicata.
The expression “‘competent to fry” means “competent to
try the subsequent suit if brought at the time the first suit
was brought”. In other words, the relevant point of time
forideciding the question of competence of the court is
the date when the former suit was brought and not the
date when the subsequent suit was filed. In order that a
dedision in a former suit may operate as res-judicata, the
court which decided that suit must have been either-(a) a
court of exclusive jurisdiction, or (b) a court of limited
jurisdiction; or (c) a court of concurrent jurisdiction,

In industrial jurisdiction principles analogus to res-
judicata are applicable.

34. Now it would be considered as to whether the CAT
wag seized of the issue which is raised before this Tribunal.
As fetailed above, the CAT was seized of the issue, relating
to withdrawal of pay, granted to the claimant for the post
of énquiry clerk, vide order Ex, WW1/13, The CAT ruled
that the management had taken a policy decision not to
regillarize work charge beldars to Group C post and found
theorder of refixation of pay of the claimant for the post of
beldar to be justified. Question for consideration comes
as to whether the said order would operate as res-judicata?
For an answer the Tribunal has to look into the provisions
enacted in Explanation IV of section 11 of the Code. The
rulé of constructive res- judicata, embodied in explanation
1V is part of the general principles of law of res-judicata
and one cannot say that any innovation has been
introduced in the law by enacting the said explanation. An
adjndication is conclusive and final not only as to the
actyal matter determined but as to every other matter which
the| parties might and ought to have litigated and have
haJ decided as incidental to or essentially connected with
the subject matter of the litigation and every matter coming
within the legitimate preview of the original action both in
respect the matters of claim or defence. The principle
underlying the said explanation is that where the parties
have had an opportunity of controverting a matter that
should be taken to be the same thing as if the matter had
been actually controverted and decided. Therefore, the
issue which might and ought to have been raised in the
previous litigation would be barred by constructive res-
judicata in the subsequent limitation. Where a matter was
coristructively in issue in the previous suit it can be said
to Have been deemed to be heard and decided.

35. Here in the case issue of withdrawal of pay for the
post of enquiry clerk was actually in issue before the CAT.
It was heard and decided against the claimant. The CAT
ruled that order Ex. WW1/13 refixing pay of the claimant
for the post of beldar was justified. The CAT is competent
to hear the issue raised in the present controversy. In
these situation, it emerge over the record that the issue
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which the claimant wants to raise before this Tribunal was
raised by him before the CAT and it was decided against
him. Consequently it is concluded that order Ex. WW1/13
operates as res-judicata and bars the claimant to re agitate
the issue of non payment of pay for the post of enquiry
clerk to him. :

36. For consideration of aspects of social justice, the
Tribunal has to keep in mind that the Act is a beneficiary
legislation calculated to ensure social justice to both
employers and employees and advance progress of
industry by brining harmony and cordial relationship
between the parties. The Act empowers adjudicating
authorities to abrogate conditions in contract of
employment, in the interest of social justice. Social and
economic justice is ultimate ideal of industrial
adjudication. Social and economic justice has been given
place of pride in our Constitution and doctrine of absolute
freedom of contract has thus to yield to the higher claims
for social justice. See Raibahadur Deewan Badri Das {1962
(I LL 366].

37. Social justice is not based on contractual relations
and is not to be enforced on principles of contract of
service. It is something outside these principles and
invoked to do justice without a contract to back out.
Reference can be made to precedent in Rashtriya Mil
Mazdoor Sangh [1960 (IT) LLJ 263] In J.K. Cotton Spinning
& Weaving Mills Company Ltd. {1963 (1) LLJ 435] the
Apex Court ruled that industrial disputes are to be
adjudicated laced with the concept of social justice. It
would be expedient to reproduce the observations made
by the Apex Court which are extracted thus:

“In our opinion the argument that the considerations
of social justice are irrelevant and untenable in
dealing with industrial disputes, has to be rejected
without any hesitation. The development of
indugstrial law during the last decade and several
decisions of this court in dealing with industrial
matters have emphasised the relevance, validity and
significance of doctrine of social justice..... Indeed
the concept of social justice has now become such
an integral part of industrial law that it would be
idle for any party to suggest that industrial
adjudication can or should ignore the claim of social
justice in dealing with industrial disputes. The
concept of social justice is not narrow or one sided,
or pedantic, and is not confined to industrial
adjudication alone. Its sweep is comprehensive, It
is founded on the basic idea of socio economic
equality and its aim is to assist the removal of socio
economic disparities and inequalities™.

38. In Ahmedabad Manufacturing and Calico Printing
Company Ltd. {1972 (I) LLJ 165} the above principies were
reiterated by the Apex Court. Therefore, the law laid down
by Apex Court makes it clear that the industrial adjudication
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cannot and should not ignore the claims of social justice.
Same views were expressed in Basti Sagar Mills Company
Ltd. [1978 (II) LLJ 412]. Therefore this Tribunal has to
consider the case on the touch stone of social justice
also.

39. As emerge out of Ex. WW1/16, duties of watch
and ward staff were taken from the claimant from 2 p.m.
to 10 p.m.. Since there were complaints from allotees of
flats in Aram Bagh area, claimant used to attend to
telephone calls and note complaints of the allotees afier
5 p.m. Thus, it is emerging over record that as watch
and ward staff, claimant used to perform his duties till
10 p.m. After office hours, he used to hear the telephone
calls and note down complaints of allotees in respect of
irregular water supply. These facts highlight that work
of enquiry clerk was performed by someone ¢lse upto 5
p.m. Thereafter, the claimant used to note complaints of
allotees as and when such complaints were made by
them telephonically. The claimant heard those telephone

calls while performing his duties as watch and ward

staff. On the other hand, he was working as must roll
‘beldar, who was yet to be regularized in that capacity.
Whether these facts would justify grant of equal pay to
that of clerk on social justice consideration? I am of the
view that social justice considerations are to be kept in
view alongwith other attending considerations, In case
such an order is passed in the present controversy, on
social justice considerations, it would amount to
violation of law laid down by the Apex Court. Social
justice considerations cannot override the
pronouncements handed down by the Apex Court,
which are law of the land. Consequently, I am of the
view that social justice consideration cannot run
counter to established legal propositions. Therefore, 1
find that the claimant has no case on that proposition
too. His claim has no merits. Same is, accordingly,
dismissed. An award is passed in favour of the
management and against the claimant. It be sent to the
appropriate Government for publication.

Dr. R.K. YADAYV, Presiding Officer
Dated : 24-08-2012
CORRIGENDUM
New Delhi, the 7th September, 2012

S.0. 3043.—The name of the Central Govt. Indus.
Tribunal-cum-Labour Court mentioned in the third line of
the notification of even number dated 18-11-2010 may be
read as Hyderbad instead of Nagpur.

[No. L-22012/270/2005-IR (C-ID)]
B. M. PATNAIK, Section Officer

¢ faeel, 13 faemay, 2012

F1.30, 3044.—H 2T TR dge A, S | v dwfe
T e aifta o, Svediien faag sfufr, 1947 (1947
#114) F1 91 2 H GE (T) F JV-WS (vi) % T &
FTERH TG WSR3 SR Jorm ey =1 Sfrge
e w130, i 26-3-2012 g0 g wfesm fafies
3 i ol farme aifufm, 1947 (1947 FT114) R AAW
gt F wiafe 8 § wite ¢, &) 39a sAfufrm £ v
% o feiim 26-3-2012 & B: A H T HTomERY % faq A
IgArit Qe <hfva e o

sr 2 TR Tt F S § I SEE
B: I H AT FTAEY 5 forg wgrEn s e €

3@, o, Stehfer faam swfafaam, 1947 (1947 T 14)
F YN 2 B G (I) & V-GS (vi) F TP g &7 AR
1 Y4 Y €U, FEE TR 39 JurT F I AfuFrEm
3 wareri & feag feaiw 26-09-2012 & : 7R F) Fa@Ey
% foe Ee St Qe sifre FEE

[¥. TH-11017/1/2003- 3.3 (.04, )]
% W, WY fea
New Delhi, the 13th September, 2012

S.0. 3044.—Whereas the Central Government having
been satisfied that the public interest so requires that in
pursuance of the provisions of sub-clause (vi) of the
clause (n) of Section 2 of the Industrial Disputes Act,
1947 (14 of 1947), declared by the Notification of the
Government of India in the Ministry of Labour &
Employment dated 26-3-2012 the service in Hindustan
Aeronautics Limited which is covered by item 8 of the
First Schedule to the Industrial Disputes Act, 1947

" {14 of 1947) to be a Public Utility Service for the purpose

of the said Act, for a period of six months from the
26th March 2012.

And whereas, the Central Govt. is of opinion that
public interest requires the extensions of the said period
by a further period of six months,

Now, therefore, in exercise of the powers conferred by

 the proviso to sub-clause (vi) of clause (n) of Section 2 of

the Industrial Disputes Act, 1947, the Central Government
hereby declares the said industry to be a Public Utility
Service for the purposes of the said Act, for a period of six

months from the 26th September 2012,
' [No. S-11017/1/2003-IR (PL)]
CHANDRA PRAKASH, Jt. Secy.
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