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Statutory Orders and Notifications 1ssued by the Ministries of the Government of India
(Other than the Ministry of Defence)

1w, e frwre qm e e
(s SR st Rrs)
=% faeell, 31 ST, 2012

FLIN, 3335 — - TR wAEg feeed fodw gfeE
T ST, 1946 (1946 1 AUFERE. 25) FTUW6
B 1 aF3 U 5 BT I9-H (1) G0 WE ViR 1y
FTH g, T U TFN, 6 (SHam. V) Fam, saq
F w12 9, 2012 F] AgE € TE. 19(24)
- 5/2012 B WA W e & gfera s fermr, Fer, g
(rereer) # st g i, 1860 (1860 F1 ATAFEH H.
45) 1 41U 363 3R 366 F v RAF 20-04-2011 T
HefieRa Aen 9. 98/11 A IedE SheafEn TRt ®
Haw # 1 S Hag ward, gerensdt q v e 3@
Toragrt 3 T T R YT o ST H A I Al |
Taq= ST T SN T o fag Feeeht fordry gt wara
% weEil # wiEEl o ST 1 fawar Fegot e
TR HEHFE T

[, ©. 228/41/2012-THTE-11}
w4, T TE, T wiEa

4073 GL2012

{8029)

MINISTRY OF PERSONNEL, PUBLIC
GRIEVANCES AND PENSIONS

(Department of Personne! and Training)
New Delhi, the 31st October, 2012

S.0. 3335.—.In exercise of the powers conferred by
sub-section (1) of Section 5 read with Section 6 of the
Delhi Special Police Establishment Act, 1946 (Act No. 25 of
1946), the Central Government with the consent of the State

_ Government of Rajasthan, Home (Gr. V) Department, Jaipur

vide Notification No. F. 19(24) Home-5/2012 dated 12th June,
2012, hereby extends the powers and jurisdiction of the
members of the Delhi Special Police Establishment to the
whole of the State of Rajasthan for investigation of Case
Nos. 98/11 dated 20-04-201 1 under Section 363 and 366 of
the Indian Penal Code, 1860 (Act No. 45 of 1860) registered
at Police Station Singhana, District Jhunjbunu {Rajasthan)
and attempts, abetments and conspiracies in relation to or
in connection with the above mentioned offences and any
other offence or offences committed in course of the same
transaction or arising out of the same facts.

[ F.No, 228/41/2012-AVD-1l]

M. P. RAMA RAQ, Under Secy.
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fora Hare
- (Forcira Fam farvm)
T8 feesdt, 10 SRR, 2012

W, A 3336.—9RAT @Y @I famg §F
eﬂﬂrﬁv;rq,wsg(19893:‘!39)3%%6%%@—%(1)%
g3 () BRI 9eT AR 1 W w9 g, B awn,
TGN, #ft &, S e, way R, sy wiw woy
faet fom (Tfiomesat) Y 11-05-2014 7 sty oy
HIEH B 0, 378 A < o vee) B, W @y w6 e
%(M)ﬁmwﬁﬁﬁmm,ﬁﬁu
P, Teitaewelt o o e st fr-war fias
% w9 frge e &

[, 9. 24/5/2002- RS -1/3TUH-11]
T AR G, 3T whag
MINISTRY OFFINANCE
(Department of Financial Services)
New Delhi, the 10th Qctober, 2012

5.0. 3336.-- In exercise of the powers conferred by
clause (e) of sub-section (1) of Section § of the Small
Industries Development Bank of India Act, 1989(39 6 1989),
the Central Government hereby appoints Shri T.
Satyanarayana Rao, Managing Director, Andhra Pradesh

State Financial Corporation (APSFC), as part-time non-

official Director on the Board of Small Industries and
Development Bank of India (SIDBI), vice Shri Vikas Raj,
former MD, APSFC, till 11-05-2014 or until further orders,
whichever event occurs earliest.

[F. No. 24/5/2002-1F-I/IF-11}
RAMAN KUMAR GAUR, Under Secy.

T feeeh, 5 Faman, 2012

FLAL 3337 —URERT IF (yay 15 gl
3T W, 1970/1980 F W3 Fwu-de (1) A wg 5B
I-TE (1) ¥ 9 9, SFen e (3uwHi %1 3 T
Sien) M, 1970/1980 F T o % S9-g7g (3) ¥ Es
(%) BR S WKl ot ST e BT, S W, et feard
% 8wl IvaR CAegR, 3 S 3 e o e
T (ST 26-07-1955) Bree GeuR TR S e
¥ 31-07-2015 7, 1y = sy = Y W FTF Y

A e e W A P w e |
e [LH. 4/5/2011 -sftaii-1]
forsra v, sl g

! ‘“'\""‘"W\]nu KL L BT T e

New Delhi, the 5th November, 2012

8.0. 3337.—1In exercise of the powers conferred by
clause (a) of sub-section (3) of Section 9 of The Banking
Companies (Acquisition and Transfer of Undertakings)
Act, 1970/1980 read with sub-clause (1) of clause 3 and
sub-clause (1) of Clause 8 of the Nationalised Banks
(Management and Miscellaneous Provisions) Scheme,
1970/1980, the Centra) Government, after consultation with
the Reserve Bank of India, hereby appoints Shri Malay
Mukherjee (DoB : 26-07-1955 ), General Manager, Indian
Bank as Executive Director, Central Bank of India, with
effect from the date of his taking over charge of the post tiil
31-07-2015, i.e. the date of his Superannuation or until
further orders, whichever is earlier ‘

[F.No.4/5/2011-BO-)
VUJAY MALHOTRA, Under Secy.

T feeeht, s @R, 2012

1L 3338 — AT A (Sarel U WerTof Ty ) T,
1970/1980%‘@33@@—@3(1)aﬁt@'@sz%atr—@g(l)
%mwm,wm(mmmqﬁm)
FAfYfTm, 1970/19803#%93%@-%(3)?&@3(?)
B0 IS VR 1 W T, g, H5 R, 4R A
ﬁa:%wmvf#mw,%ﬁﬂm?&maﬁ
FHEATEF FRYE st 1 arem (5= fafy.
01-06-1955) H1 I TN TEW F& 1 a3
31-05-2015 T, 319 37 Aferafifen =t o1 i ey =1
mﬁ@wawmmw,ﬁh%ﬁma,ﬂmm
éﬁmﬁama@qﬁuﬁé’wzﬁwﬁﬁ%w%s

[ T, 4/4/2011-F13R-1]

faar qﬁ‘ﬁll, @19t gigy
New Delhi, the 5th November, 2012

5.0. 3338.—In exercise of the powers conferred by
clause (a) of sub-section (3) of Section 9 of the Banking
Companies (Acquisition and Transfer of Undertakings) Act,
1970/1980 read with sub-clause {1} of clause 3 and sub-
clause (1) of clause 8 of The Nationalised Banks
(Management and Miscellaneous Provisions) Scheme,
1970/1980, the Central Government, after consultation with
the Reserve Bank of India, hereby appoints Smt. V. R, Iyer
(DoB : 01-06-1955), Executive Director, Central Bank of
India as Chairman and Managing Director, Bank of India
for a period with effect from the date of her taking over the
charge of the post till 31-05-2015, i.e. the date of her
superannuation or until further orders, whichever is earlier.

[F. No. 4/4/201 1-BO-1]
VIJAY MALHOTRA, Under Secy.
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et wivaes
% fewefl, 26 SRR, 2012

FLAL 3339.—HFT TWHER TEFH WH (A0Toegd
sifavifidl +1 SeEett) sIfufrEm, 1971 9 76 & YA 5
ST e Fmfo e F1 ifge 9. & . 720 fediw
10 AT, 1973  SHfesrA ¥ 9 3 gr0 wed v w1 v
w1 gY, 2 wreoft & ww (1) § sfeefea il w8, S
TR & gerefim srfua ¥, s9a sfufem & waism & fag
g afenrd forges St 3 1 7 srfunrl 39 TRl & WP
(2) # weearit wffie ¥ fafiie wier i & verll & Hay
H 399 Afufrm & g0 o 3us o1y duar sttt 1
93 SRR F1 vy dimeil § vea wfwat w1 v ol

3 R Hfudfys st =1 aew e
 ERoR
AfepTd gg™ T & vart ue defied
=] W A
(1) (2)
.0, gomteE T A 1 faesh, fomen (few.)
TR |l THOT (ITUEE) T S,
T afeaem fasatER (aiw.) ¥ foom agfa
Hqgr iR |
[F. & S-11037/1/2012-3 Q]
iy fa=g, R
PRESIDENT’S SECRETARIAT

New Delhi, the 26th October, 2012

$.0. 3339.—In exercise of the powers conferred by
Section 3 of the Public Premises (Eviction of Unauthorised
Qccupants) Act, 1971 and in supersession of the then
Government of India in'thé Ministry of Works and Housing
Notification No. S.0. 720 dated the 10th March, 1973, the
Central Government hereby appoints the Cfficer mentioned
in column (1) of the Table below being a Gazetted Officer
of the Government to be the Estate Officer for the purposes
of the said Act who shall exercise the powers conferred
and perform the duties imposed on Estate Officer by or
under the said Act within local limits of his respective

jurisdiction in respect of the public premises specified in.

corresponding entry in column (2) of the said table.

TABLE
Designation of the Officer Categories of Public Premises
and local limits of
jurisdiction '
(0 @
ShriJ.G. Subramanian  Premises comprising the
President’s '
Under Secretary Estate in New Delhi, Shimla
President’s Secretariat  (Himachal Pradesh), Dehradun
(Uttaranchal) and Bolarum,
Secunderabad (Andhra
pradesh)
[FNo.D-11037/1/2012-EBA]
SAURABH VIJAY, Director

e TE YIER Foqm 4 ey
¢ e, GVFIT-%; 2012

1L 3340.— P51 TEhT, S Ffeheaeh Ui, 1948
(1948 T 16) 1 °1 10 1 IU-HTT (2) TR W& Vferr
T ¥ H@ g, R <a faferen fog d v w3 F
R, UHRE 9 Ui &Y SgEt F -1 A freefafea
HeA FE & s —

2. e W smrafeEe e (we favafaaem), agf”
BRI Wed 24 Tafrem fefirdi =t v = ey & <a fafeeas
Sfufrm, 1948 (1948 T 16) ¥ SgH & 91-1 § W
YaR $20 FTS T e, 94, e ® Hay § wH
WA A1 80 % | % T9H HIe™ 2 T 3 Wi Hisy Wit 3
Frfafaa wfafte s wnfya = s,

R Afw F2& Tt

T3 o Widfea el wEw (d9),
(afg 28-4-2012 =Y w0 T AY A
- U (Are Tavafaeras),
o gt
IS YYER TGH T TR F)

[ E&m a.-12017/47/2006-81.%.}
At Forardt, s afes
MINISTRY OF HEALTH AND FAMILY WELFARE
New Delhi, the 6th July, 2012

S.0. 3340.—In exercise of the powers conferred by
sub-section (2) of section 10 of the Dentists Act, 1948
(16 of 1948), the Central Government, after consultation
with the Dental Council of India hereby makes the fotlow-
ing amendments in Part-I of the Schedule to the said Act,
namely '

2. In the existing entries of columns 2 & 3 against ] of
Serial No. 80, in respect of Sharad Pawar Dental College &
Hospital, Wardha, Maharashtra, in Part-I of the Schedule
to the Dentists Act, 1948 (16 of 1948) pertaining to
recognition of MDS Degree awarded by Datta Meghe
Institute of Medical Sciences (Deemed University), Wardha,
the following entries shall be inserted thereunder:—

Master of Dental Surgery

MDS (Paedo.), Datta Meghe
Institute of Medical Sciences
(Deemed University), Wardha

Paedodontics and
Preventive Dentistry
(if granted on or after
28-04-2012)

[No. V-12017/47/2006-DE}]
ANITA TRIPATHI, Under Secy.

(e g wftaw weam fm)
7 feelt, 27 T[oME, 2012

. HLALI—FF TER, AT AgfeTE TREg
Afafam, 1956 (1956 FT 102) HT 917 11 F1 IY-917 (2)
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B ST Wil o1 WA U §Y, W STfdae ais @
Y F F 98, TAGEN e HI THEA | FEAd &
FRU I sfuf wY 9em st # Fefafas sk
HeilteA ! &, STAi—

oA AT § e wig @ faam favafame,
wEHie, e’ & HHE ¥ WA 9T
fafer s’ [s9% a1 &1em (2) ¥ T A
wgfda) # ofria, N ‘usiwon & fau den’

[3o& ot #1908 (3) & & 4 dafda) @ sl

frafefaa # sidvanfw oo smom, stafe—

(2) (3

YYaeR or A Td | ey

e T JHQ ! (TF U W= Wi Fafareen avdan et =fg
9g T SR HTEFa F09 T8 199aqr,
e, tone & whafie fma = e ferenfet

& day ¥ 9 woT wreey fage
fareafammem, wicHe, J919 510 Wi a4
100 faenfé= = e gfaa & o feaey,
2011 F =7 IWH =L WEH F T B)

[€. 7. 12012/327/2006-T"¢ (dt-11)]
st foraret, s e

{Department of Health and Family Welfare)
New Delhi, the 27th July, 2012

S.0. 3341.—In exercise of the powers conferred by
sub-section (2) of the Section 11 of the Indian Medical
Council Act, 1956 (102 of 1956), the Central Government,
after consulting the Medical Council of India, hereby makes
the following further amendments in the First Schedule to
the said Act, namely -—

In the said First Schedule against “Baba Farid
Wniversity of Health Sciences, Faridkot, Punjab™ under the
heading 'Recognized Medical Qualification’ [in column (2}]
and under the heading “Abbreviation for Registration” [in
column (3)], the following shall be inserted, namely :—

5 - ‘

(2) (3)

_.Bachelor of Medicine and M.B.B.S.

Bachelor of Surgery (This shall be a recognized medical
qualification when granted by Baba Farid
University of Health Sciences, Faridkot,
Punjab in respect of students being
trained at Gian Sagar Medical College
& Hospital, Patiala, Punjab on or after
December, 2011 with annual intake of
100 students per year.

[No. U. 12012/327/2006-ME (P-H)]
ANITATRIPATHI, Under Secy.

UL TR TPY B SRR TR

oy .m..,,‘,—prrm"..... .

= faoedl, 31 e, 2012
FLAL 3342 —F < TR, g swgfdam afog

. SITaTTEm, 1956 (1956 T 102) FT YW 11 HTI9-417 (2)

BT waw ViRl 1 WA &d §Q, AT AgfEr wivwg |
Y F & A1E, TAGEN a1 F1 AHEE! b aGEd &
FNOT IR ATufA F yod g § frafafa ok

I ST H—

(%) "'Hredrad fevafeenera, 7eRTg’ & WAY WS
" e fefeen sda [T ol wTem (2) % w9 A
WA & a7wTa, T el & forg deéw’ [3oe s
FHTEM (3) & 9 H "] & sraria sifam wlafe v 39
Heifua wfafe % = frafafes =1 ofawenfia e s,

A

(2) (3}

“feetm 3 WS Rew’’ ey
(=% U A ure Fafiwn s et afe
T U2 T uE, Afewa e, T, TR
¥ ufferm fou o v Rrenfidi & dew

TR/ yrad favafaamem, wTERS B0
ad 1995 § a1iw, 2006 F == FEH F1 T
)

(@) " wewrg T fag favafaener, Aifae, werre "’
% TH i A wre Fafteem oda’ (g5 ot s
(2) ® w9 # defifd) & sriw, vids 'usiew % fau
IR’ [35% AT HEM (3) § w9 ¥ wfilk) & orwia
sifem gfafe wd 3u8 defun wfafe & ar frafafaa =
e zanfua fern smom, st

(2> (3)

Hfeoim AT dey'! dinm
{ T8 U W Wi Pafeenn avdan it o
o 3 W, T, Areww wE, g,
werre # it feg o @ faanfdat &
wHefy # NS T o frvafe,
ATEF, HERr gt wE, 2006 % = weH
=t T

Tt A2 Y ;1. SO TR 1 e T W
FAfman 5 99 9% @i Hafy & fog
3 foas uv=E @ Fdwa s
B

2. I9-GvE 4 H i A i 9eE |

L g PR O 1
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gﬂa_@mﬂ AR R F1AL3343,—H =< TN, W fafeear afteg.

[¥. 3. 12012/78/2011-TF% (9. I1)]
s foard, et wiea
New Delhi, the 31st July, 2012

8.0. 3342.— In exercise of the powers conferred by
sub-section (2) of the Section 11 of the Indian Medical
Council Act, 1956 (102 of 1956), the Central Government,
after consulting the Medical Council of India, hereby makes
the following further amendments in the First Schedule to
the said Act, due to change in name of affiliating Univer-
sity namely:—

(a) against “Bombay/Mumbai University, Maharashtra”
under the heading 'Recognized Medical Qualification’
[hereinafter referred to as column (2)], after the last entry
and entry relating thereto under the heading 'Abbreviation
for Registration' [hereinafter referred to as column (3}], the
following shall be inserted, namely:—

(2) {3)

“Diploma in Child Health” DCH
This shall be a recognised medical
qualification when granted by Bomaby/
Mumbai University, Maharashtra in
respect of students being trained at Seth
G.S. Medical College, Mumbai,
Maharashira from 1995 to April, 2006.

(b) against “Maharashtra University of Health Sciences,
Nashik, Maharashtra? ynder the heading 'Recognised
Medical Qualification’ [hereinafter referred to as column
(2)], after the last entry and entry relating thereto under the
heading ‘ Abbreviation for Registration’ [hereinafter referred
to as column (3)], the following shall be inserted, namely:—

2) 3)

“Diploma in Child Health” DCH
This shall be a recognised medical
qualification when granted by
Maharashtra University, of Health
Sciences, Nashik, Maharashtra in
respect of students being trained at Seth
G.S. Medical College, Mumbai,
Maharashtra from May, 2006 onwards.

Note: 1. The recognition so granted to a Postgraduate
Course shall be for a maximum period of 5 years,
upon which it shall have to be renewed.

2. Failure to seek timely renewal of recognition as
required in sub-clause-4 shall invariably result in
stoppage of admissions to the concerned
Postgraduate Course.

[No. U. 12012/78/201 §-ME(P-ID)}
ANITA TRIPATHI, Under Secy.

lo73 618 2

Ffufam, 1956 (1956 1102) &1 4N 11 ﬁaqfum (2)
0 WeH vl 1w HTW gy e fafien e &
TRy H0 F A% IF Afufr €1 gas o | sdm T
A e F o Pt o s w9

H in[:w

I FTEEH He

(%) A vy Faferea ardan [309 o) Fem (2) &
w9 # wefia | vife & sfaia 4, 9.2, v e fagm
fervaferemerd, Jgae, eiamn’'  gft dofiwo # fag ddom
[ T 1R (3) & w9 H gefifq), vide & ofmia siftm
whafie vd 3o deifym wfafie & =g frafofiaa sm: wofe
o s, A - ‘

i

(2) (3)

“ofeeg stw e T (9 view Fafe)

(=t wg faferam) (FEH, 2012 He=T ¥ A7 §. MF, 9
e A Tavafaaem, deas, wiam'
# winfem fq wn @ famiE € ey @
. 2, W i feieE i Al
g, Tga, BT g0 i frg IR
wUnFRTATS Fafrm andar gt |

"' afer Sitw fawod T (wnies e deaieE v

(et wogs fazfrem  fafeam)

ve Fafweam) ' (FE A, 2012 g 3D 9E 0. A

whamen" # winfea g @ frenfdt &
ey # 4, @3, o deiehe TR
st g T, e, T g
T TR S o AT Fafeer s
Bty o
(@) Al o fafwem ardar [sod 9. W (2) &
w ¥ Hehf) vidw & aiwla ¢ wefm nivh @ i
favafraTer, seiR' & wia delieor % forg |8 396
TS HEM (3) B9 H Fehifa), widw & sfwia ifm wfafe
d g dafya ufafe # o= Frafafea s wofia e
W, A
(i Afsfa)

wE. (F Afse)

{ T e T W Fefroa sdar dnft v
7% A5E! IR A1 Afsha Rdw UE
oo e, avelr, # wiafea fawnfds &
A Tl i e fag fawefamer,
AR B S, 2011 H e I6 QWS
FI R
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W H wm (efEF we)

(8 & g w Fafirem s @nft v
uE UN.TH. T Afzwd Fory, et &
wfvrfteet ferenef=l o =t 3 arsita i s
Torar fereaferamer, amein g e, 2011
# HAogar sHS WR TTH M) |

() W 9 fafeen o [ved o W (2) @

Y H ] Vi o sfwla * Sepel favafrner, s’ @
ikt dofiRTor & fore s [sos g +em (3) ® w9

" Hfaer At Faerd
(s i) "

e, ¥iies = sieta sifim vPafe o o waE ge

@ =g Frafat@a o vefaa fean e,

" AfreR At Fasord WHLTE, (e

(gl " & = T W S stdar @t v
X G LR, Gfews FoE, wew, s
¥ gferfem fenfd=i & =t § 3=em
Toraferemem, ¥ grr 9, 2012 § st
THE WIS TG FE A

() w9 fofeen oidar (399 e wem (2) @
& Tefd) v & simia ' arere fovaforer, R
% i St ferg Selow (398w F W (3) B w9
% 18 Frefafaa o wnfia fean o, T —

" ufSregre ot Faword LT, (= we)
(=70 W) " (T o A v fafewo o enft <=
T Jeeret Rishel ST, AR, o5

sfoles frofidt & @t § Tamwr
fergafaarery, e g0 geE, 2011 #
HIH IS M WRAFI D) |

(®) A ww fafwen odm (39 W Frem (2) §
w1 H wehia) Wi & siwfa e favafiares, werre!
& it Sl & forg B9 [geeh 9 e (3) F w9
afife), i & sferta sifem wiafie v sud deifie ghafe
% wrE Frfafen sra: wnfia fam smom, Tme.—

" g T AfefA TH.E. { Feftfrrer #Ree)
(e T {78 & e o Fafren sga et v
T & w1 uw, Afears wrr, grat, Tews

A yiwfea faarfelat & a8 weard
Tervafererer, TR 5 9, 2003 dem
I ARTRARITEE) |

(31w ure Faferean s (398 @ w1 (2) ®
¥ § wehiq) wide & sfmfa “merms @ fam
Toreafaere, e, Terrg’ " & iy defevo S fog Gag
(3% =1g e (3) & ¥ & defifa), vils & sy sifm
wfafte vd 3u@ weifya sfafie s o frafafad o =i
feran o, A -

! *"'"""’“WW‘I"" [ L I T TR Y
i Bl I Y

W man IWH n"-rrn m-“ll LI

"Bl atm Al .. (FEET TR
(Fefifee &) (& U Arga v fafwman s &vft
TF 42 ot 7. Bewa From, gr, wenrg

H wfafera faanfiel < ant § wgrs
wareea a1 favatemmer, Tifes, Terme
B, 2003 # 3A9a 39 W YoH F1
W :

(®) Hr=Fan wre Tafsean o (3@ o1 #1em (2) =
9 H wehf) widw & sl ' amn Wit wwes
Wﬁw,wﬁm"ﬁmﬁwﬁmﬁww
e HTAF (3) % w9 F wefifa), v & siata sifem wfafe
wE 3He Heifya wiafe & == frafafay . i frm
ST, ATAT -

' et oty Bfefm
(W)n

THE, (=it

{ =1 o A e fafrmm sdm it oy
TE T Mewer e, it wifa
forenfelai = =it & sy wig wTRe Rt
Tereaforenerd, wiiehr g, 2012 ¥ e
THE TqE YA BT H) |

it & feogofl: 1, FmETR TeEsn w R w1 W U
A FT AfET mfa s w6l @ fog
Bl foree ST g T
&

2. WIGA 1 I9-WE 4 HT AGYEFA F
HLER 997 9T F9i&0 7 fawe
B & ufvmreey gafhe SEETeR
wEAFEH B yaw aAfard w1 4 9@z
G| :

[9.3,-12012/41/2012-T (f-1)]

e frdl, s wfva
New Delhi, the 9th August, 2012

8.0. 3343.—In exercise of the powers conferred by
sub-section (2} of the Section 11 of the Indian Medical
Council Act, 1956 (102 of 1956), the Central Government,
after consulting the Medical Council of India, hereby makes
the following further amendments in the First Schedule to
the said Act, due to change of nomenclature of the
qualifiaction namely:—

In the said Schedule—

(a) against “Pt, B.D. Sharma University of Health
Sciences, Rohtak, Haryana” under the heading ‘recognised

LA R S B 1l
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Medical Qualification' [hereinafter referred to as column
(2)], after the last entry and entry relating thereto under the
heading 'Abbreviation for Registration' [hereinafter referred
to as column (3)], the following shall be inserted,
namely.—

(2) (3}
M. Ch (Pacdiatric Surgery)

(This shall be a recgonised medical
qualification when granted by Pt. B.D.
Sharma University of Health Sciences,
Rohtak, Haryana in respect of the
students being trained at Pt. B.D.
Sharma Postgraduate Institute of
Medical Sciences, Rohtak, Haryana on
or after June, 2012.)

M. Ch {(Plastic & Reconstructive

"Magistrar of Chirurgiae
(Pacdicatric Surgery)"

"Magistrar of Chirurgiae

(Plastic & Reconstructive Surgery)

Surgery)” (This shall be a recognised medical
qualification when granted by Pt. BD.
Sharma University of Health Sciences,
Rohtak, Haryana in respect of the
students being trained at Pt. B.D.
Sharma Postgraduate Institute of
Medical Sciences, Rohtak, Haryana on

or after June, 20120). _ )
(b) against "Rajiv Gandhi University of Health Sciences,
Bangalore" under the heading 'Recognised Medical
Qualification' [hereinafter referred to as column (2)], after
the last entry and entry relating thereto under the heading
"Abbreviation for Registration' [hereinafter referred to as

column (3)], the following shall be inserted, namely:—

"Doctor of Medicine MD (Community Medicine)
{Community Medicine)" \(This shall be a recognised medical
qualification when granted by Rajiv
Gandhi University of Health Sciences,
Bangalore in respect of students being
trained at Vydehi Institute of Medical
Sciences & Research Centre, Bangalore
on or after June, 2011):

M. Ch (Plastic Surgery)

(This shail be a recognised medical
qualification when granted by Rajiv
Gandhi University of Health Sciences,

"Magistrar of Chirurgiae
(Plastic Surgery)"

Bangalore in respect of students being,

trained at M.§. Ramaiah Medical
College, Bangalore on or after July,
2011).

(c) against "Utkal University, Orissa" under the heading
'Recognised Medical Qualification' [hereinafter referred to
as column (2)], after the last entry and entry relating thereto
under the heading 'Abbreviation for Registration'
[hereinafter referred to as column (3)], the following shall
be inserted, namely.— '

M. Ch (Urology)

(This shall be a recognised medical
qualification when granted by Utkal
University, Orissa in respect of the
students being trained at S.C.B. Medical
College, Cuttack, Orissa on or after June,
2012).

"Magistrar of Chirurgiae
(Urclogy)”

(d) against "Gauhati University, Guwahati" under the
heading ‘Recognised Medical Qualification' fhereinafter .
referred to as column (2)), after the last entry and entry
relating thereto under the heading 'Abbreviation for
Registration' [hereinafter referred to as column (3)], the
following shall be inserted, namely.—

"Magistrar of Chirurgiae =~ M. Ch (Neuro Surgery)

(Neuro Surgery)'] (This shall be a recognised medical

qualification when granted by Gauhati
University, Guwahati in respect of the
students being trained at Gauhatt
Medical College, Guwahati, Assam on

or after June, 2011).

() against "Mumbai University, Maharashtra" under
the heading "Recognised Medical Qualification' [hereinafter
referred to as column (2)], after the last entry and entry
relating thereto under the heading 'Abbreviation for
Registration' [hereinafter referred to as column (3)], the
following shall be inserted, ndmely:—

*Doctor of Medicine DM (Clinical Haematology}

(This shall be a recgonised medical
qualification when granted by Mumbai
University, Maharashtra in respect of
the students being trained at Seth GS.
Medical College, Mumbai, Maharashtra
on or after June, 2003).

{Clinical Haematoiogy)"

{f) against "Maharashtra University of Health Sciences,
Nashik, Maharahstra” under the heading 'Recognised
Medical Qualification' [hereinafter referred to as column
(2)], after the last entry and entry relating thereto
under the heading 'Abbreviation for Registration’
[hereinafter referred to as column (3}], the following shall
be inserted, namely:—

DM (Clinical Haematology)

(This shall be a recognised medical
qualification when granted by
Maharashtra University of Health
Sciences, Nashik, Maharashtra in
respect of the students being

. trained at Seth G.S. Medical College,
Mumbai, Maharashtra on or after
June, 2003).

"Doctor of Medicine

(Clinical Haematology)"

(g) against "Baba Farid University of Health Sciences,
Faridkot" under the heading 'Recognised Medical
Qualification' [hereinafter referred to as column (2)],
after the last entry and entry relating thereto under the
heading 'Abbreviation for Registration' [hereinafter referred
to as column (3)], the following shall be inserted,
namely :—
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"Doctor of Medicine DM (Neurology)
{Neurology)” (This shall be a recognised medical
- qualification when granted by Baba Farid
' University of Health Sciences, Faridkot
in respect of the students being trained
at Dayanand Medical College, Ludhiana
on or after May, 2012},

Notetoall: 1. The recognition so granted to a
Postgraduate Course shall be for a
maximum period of 5 years, upon which

_it shall have to be renewed.

2. Failure to seek timely renewal of
recognition as required in sub-clause-4
shall invariably result in stoppage of
admissions to the concerned
Postgraduate Course,

[No.U. 12012/41/2012-ME(P-I1)]
ANITA TRIPATHE, Under Secy.

IvNTET A, @ i ardwf frawor vereE
(i AP fawm)
( M AT =)
7 fewet, 22 sTRER, 2012

HLHAL 3344 — TG 97F =1 From, 1987 % frem 7 &
I (1) % @ (@) F orge 4 T A =0
AR gl F § & 7 st gt & faamor 49
FIE 4 feg o # & wenfa @ -

ST

W Ry W W T4 wiws oA vy fafa
= (%t) = wem B Hfasmiaa vy
=¥ 3k i T el qTHT,
fs FE 8,
F TEA AR Tl
1. 31 U9 15928: 2012-Wfzan - 30 fadat 2012
TR, @ i fafafe
2. $E WH 15929: 2012-Y%F, W - 30 e 2012
T - fafafe

3. o UH 12760: 2012/9HTH  TETRI2760:1989/ 30 FEE 2012
8070: 2007 - TY TS Y IWE  ATE UH 3T R070:
| Wifverm, wifemm, drafemEw sit 1087
; AriaT 1 o9 99 o -
eI s S
gl { e )

"ﬁwrm(aﬁ)aﬁmuﬂ?ﬁumsﬁ,m
WEE, 9, TRTR WIE ST AP, % faoel - 110002, Smia

| F“nillwulw“\'"“dd]"l“l. R T I Y RN

HrEter ; 78 feweh, Sicehrdr, 3=, Trrd TvEiTg Aoy v
T, SERRTR, ATEN, WO, eveR, FaEg,
TATETR, FTER, SR, FAR, IR, 97, 0 ae
fereararyea # faet ¥ Sumer #

[t wwedisi-128]
T A H, I, AF TH Oy (e v )

MINISTRY OF CONSUMER AFFAIRS, FOOD AND
PUBLIC DISTRIBUTION

(Department of Consumer Affairs)
(BUREAU OF INDIAN STANDARDS)
New Delhi, the 22nd October, 2012

8.0. 3344.—In pursuance of Clause (b) of sub-rule (1)
of rules 7 of the Bureau of Indian Standards Rules, 1987,
the Bureau of Indian Standards hereby notifies that the
Indian Standards, particulars of which are given in the
Schedule hereto annexed have been established on the
date indicated against each:

SCHEDULE
St Ne. & Year of the Indian No. and Year of Date of
No. Standards Established Indian Standards' Established
if any, superseded
by the New lndian
Standard
I 18 15928 : 2012 Sedium - 30 September
hydrexide, food grade- - 2012
Specification
2 IS 15929:2012 Pectin, - 30 September
feod grade - Specification 2012
3 IS 12760 : 20N 2/S0 807C; 2007 1S 12760 - 2012/ 30 September

Milk and Milk Products—
Determination of Calcium,
Sodium, Potassium And
Magnesium Contents—
Atemic Absorption
Spectrometric Method

150 8070 - 2007 2012

{ First revision )

Copy of these standards are available for sale with the
Bureau of Indian Standards, Manak Bhavan, 9, Bahadur
Shah Zafar Marg, New Delhi- 110002 and Regional Offices:
New Delhi, Kolkatta, Chandigarh, Chennai, Mumbai and
also Branch Offices: Ahmedabad, Bangalore, Bhopal,
Bhubaneshwar, Coimbatore, Guwahati, Hyderabad, Jaipur,
Kanpur, Nagpur, Patna,Pune Thiruvananthapuram.

[Ref. FAD/G-128]
Dr.R. K. BAJAJ, Scientist F' and Head (Food & Agri.)

U T

15 R 4 1
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% faeelt, 29 SRR, 2012

FLI, 3345, — T AAE = (varor) fafrm 1988 & fafvem (4) & safafem (5) 5 ‘ ﬁmﬁqwqﬂ ’
Tregra sfrgfa e i forr el o e 9 e # g e d, 3 e W kg E: : ;

T

w6 oRdgHen WEawE  Aduar) & TW 9 9w g AE w1 ENE wwm owm o A
den dwaE =1 fafa

01 TE-9952508 05.09.2012 . HEHF TUTIEHH, naifee Ot 4151 -
d-3/36, fima gl fawr, % fog " dene
foren w{gEE-121009
(zfamm)

02. TA-9952710 10.09.2012 #. st fifwa wriis wul o Wl g 1417
s W, urge amE/ TR
B T AR, & TE YEUH
foren e, !
(=Ramm)

03, TA-9954209 10.09,2012 &, feered wgeelw feft geen SUERT 15298 02 - 2002
w. fa., e . 420-421, 7T 2 G T
w arg ¥, Wmm-1,
TEIGUTE, '
forem woe-124507
(gfemn)

04. TA-9954714 112.09.2012 3 ¥fewT €W TEW, ydafera ®wic TET 458 - - 2003
100 Fun =9 fged], (yee wfga oA o)
T WERL,
faen Ergi-123401
(wfemm)

05. TUA-9956112 13.09.2012 #. st ¥IM WA qeefed ®HHI gy 458 - - 2003
' qrgq 34, (weeq wfga st Wead)
MY FEATYL AT,
TS HIwe,
faen Yargi-123401
(&)

06. TUS-9953813 17.09.2012 R wrhwe ¥efmfin wfifew, wh == 13779 - - 1999
95, Wiafis W& A F WA, e IR,
g, seavTs, Avit 1 AT 2 '
foren wlirama-121004
(#fmmom) '

1993

1999

[ Hedzat]

.4, S T
Uor3 ef]iz2-3 A e
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New Dethi, the 28th October, 2012

5.0. 3345 —In pursuance of sub-reguiation (5) of the regulation 4 of the Bureau of Indian Standards (Certiﬁcatioh)
Regulations 1988, of the Bureau of Indian Standards, hereby notifies the grant of licences particulars of which are given in
the following schedule:

¢

SCHEDULE,
8. Licences Grant Name & Address Title of the Standards ~ S.No. Part. Sec Year
No. No.CM/L- Date of the Licensee
o 9952508 05.092012  M/s. Muskan Enterprises, Protective Helmets for 4151 —  —— 1993
D-3/36, Shiv Durga Vihar Motercycles Riders
Lakarpur,
Distt, Faridabad-121009
Haryana.
@ L9952710 10.092012  M/s. Shree Giriraj Sareesand ~ Gold & Gold Alloys, M7 —  — 199
Jewellers, Jewellery/Artefacts-
Main Sadar Bazar, Fineness and Marking
Distt. Gurgaon
Haryana.
[12) 19954209 10092012 M/s. Hillson Footwear Pvt. Ltd., Personal Protective 13208 (2 2002
PlotNo.420-421, Equipment
M.LE. Part-1, Bahadurgarh, Part 2 Safety Footwear
Distt. Jhajjar-124507 '
Haryana.
M 19954714 12092012 M/s. Indian Hume Pipes, Precast Concrete Pipes 458 — — 2003
100 Krn Stone Delhi, {with and without
Village Sanjharpur, HSHDC Reinforcement)
Bawal,
Distt. Rewari-123401
Haryana.
05 L9956112 13.092012  M/s. Shri Shyam Spun Precast Concrete Pipes 458 —  — 2003
Pipe Udyod, (with and without
Village-Ahmedpur Partal, Reinforcement)
Tehsil Kosli,
Distt. Rewari-123401
Haryana,
06 L[-9953813 17.092012  M/s. Perfect Engineering ac Static- 13779 — — 1999
Services, Watthour Meters
95, Opp. Primary Govt. School, Class 1 and 2

Mirzapur, Bllabgarh,
Distt. Faridabad-121004
Haryana,

[No. CMD/13:11]

M.K. JAIN, Scientist 'F' & Head

s M PR - . mIrARr RN | T SR e A — i k. .

| A P T 191 1 - W



[T H—B|U83(ii)] I T TGS ; FaR 10, 2012/100 19, 1934 8039

= faett, 30 STREER, 2012

3. 3046.— A 7F 27 o 1987 % o 7 3% 30-Fram (1) & T (W) & ST # Jefia A 20 TWegh
lamqfaa.m%ﬁﬁ gt # el A (H1) F Hem e AR R E P s

ST ,
w0 Eifd s g S 6, YA & gem sk fafy e A A w5t
e 1y ek vids fafe
(1) (2) | (3) | (4)
1 3T TH 157221 2006 USH AT~ Heu @@ 1, fader 2012 RIS W
Tdifa grafa TR (esit) o womeft &
2w -fat ey wita Hiest fra-g=
T d A [2.15 AU (21.5 9X]
[ FH O HT WG TH FE)
2 31T UH 15715:2008 UFH ATEA- weys g 1 famer, 2012 T W §
wiiifea wrepfasw Ta (Fhesh )/ wfaw
Yiferm fa (et ) du e &

T % S5 (HAE 8) .
74 T W ST W g0, e WA, 9, TeRt WE W AT, ¥ feeeht-110002, &5 wrater < 7% e,
FITTET, SUETE, ST, T qo WrE Srferd ; ENEE, SR, W, e, IR, e, deueE, S
FTR, TR, T, T, W, TgUeA ad freaarge # fawt ¥ v ¥

(e 4 dhi-16)
. <, <refl, e U v T (FEE)
New Delhi, the 30th October, 2012

S.0. 3346.—In pursuance of clause (b} of sub-Rule (1) of Rule 7 of the Bureau of Indian Standards Rules, 1987, the
Bureau of Indian Standards hereby notifies that amendments to the Indian Standards, particulars of which are given in the
Schedule hereto annexed have been issued:

SCHEDULE
Sl No. year & title of the No. and year of ~ Date from which
No. Indian Standards the amendment the amendment
shall have effect
(D (2) (3) @
1 IS 15722 : 2006 Road vehicles- ‘ Amendment No. 1, September With immediate
Compressed Natural Gas (CNG)-Fuel 2012 effect
system components-CNG Low-pressure
flexible fuel line with end connection
[CNG fuel line having pressure not
exceeding 2.15 MPa(21.5 BAR)]
2 IS 15715 : 2008 Road vehicles- "Amendment No. 1, September With immediate
Compressed Natural Gas (CNG)-Fuel 2012 effect

system components-Conduit
(Ventilation Hose)

Copy of this Standard is available for sale with the Bureau of Indian Standards, Manak Bhavan, 9 Bahadur Shah Zafar
Marg, New Delhi-110 002 and Regional Offices : New Delhi, Kolkatta Chandigarh, Chennai, Mumbai and also Branch
Offices: Ahmedabad, Bangalore, Bhopal, Bhubaneshwar, Coimbatore, Guwahati, Hyderabad, Jaipur, Kanpur, Nagpur, Patna,
Pune, Parwanoo, Dehradun, Thiruvananthapuram.

i Ref. TED/G-16}
P.C. JOSHLI, Scientist 'F' & Head (Transport Engg.)
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¢ faeeh, 30 SIFER, 2012

.31.3347.— R A =R (W) fafrm 1988 # fafran (5) @ wwfafem (6) @ sraw & mz?ﬂqmwam
wmmqﬁﬁm%ﬁﬁmﬁmmaﬁa@ﬁﬁmmmnﬁmﬁmwmmﬁmw%—

IR

R ORdEedE adayd s AW g TEH & AT a9/ BhH Horg - WHE = fafg

e 9w VI A &1 9=

(1) (2) (3) (4) (5)

. 4003026 ) TR,  AUE 8828 :1996- e 11-08-2010
derarE G- | TEEE 3 - e iR A
i-3 TH-67215 HearuAt & feu afaumg
Aaata, fagsw qigm g oy faates

2. 4003329 yyta Tg=8 fioew wi.fa, 3¢ TH 3601 :2006-F1TF 3K 26-07-2010
ql.an. SfFw . 116, [ gttt vl &
Hiw, fame w, FuE fore soam F wisy

3, 4005737 A feaey fafaes, I TH 694:1990-1100 Hee 02-03-2010
o0 afe 14, F3egA, W 1 FEAFA deem 5 fou
HenEn, s Tt dfan e

4, 4008541 QAR Wi fafes, 3METH 8112:1989-43 AF 19-07-2011
a=h1, SEaEE, o Ty e whie
gymE, wfsae Stevar

5. 4010831 frasret= arm s fop, HTETH 15636:2005 - = 17-01-2012
g sefeam qRI-=EiaE AR % o
TR, 571, 6 A e -gEe & e
A-TETRE q8, TH-wEH, %R
Agd w8140 Urdl®

6. 4011530 foere= mam T . 4, FHRTH 15636 :2005-FF=ford 16-01-2012
. 15 I=fem I, St AT - S ale & fo
-8, =19 110141 T W - SR eaet i

7. 4012229 =g Hie fafaes, wer T 12269:1987-53 TS 19-01-2012
FER-FA N, 5[ wrE VT, e uiddT @i
foen- wwars, 999 wifswe

8. 4014031 TerFaim w1 (W) fa,, SETH 15111 2002~ 10-05-2010
wedfaen s, TgTERTe, UHY Saeena # fow w=a:
TR, Hie, e ITARTHY oy

9. 4015033 RS HHE g B, SMETH 12330:1099 - HedH 12-01-2012
‘a‘wﬁﬁw ﬂiﬂzawfﬁ‘v{ yfaddt gideis didz
T, Afdem, g #- '
IS 139 A ey ‘

10. 4020531 9, Redge 3E 9 R 15633:2005-CF =T 01-08-2012
S, S 1 T wHFET Ged 9 w9 & fon
foat 58, W1, FU=MEM, 7 Y Tgd - sEmee alt
fawTe faz a7t 17550,  feuw =
T A

11, 4026745 e freftn wieqerg FETH 13779:1999-TH Wi 02-08-2012
& &, s, veEey s Wi, wi g sl

, T A 11 2831
TARE fehen
[Eed HhumEi-1/13:13]
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New Delhi, the 30th October, 2012

S.0. 3347.—In pursuance of sub-regulation (6) of the regulation 5 of the Bureau of Indian Standards (Cerglﬁcathn) »
Regulations 1988, of the Bureau of Indian Standards, hereby notifies that the licences particulars of which are glven below
have been cancelled with effect from the date indicated against each :

SCHEDULE
SL Licence No. Name & Address of the Article/Process with Date of
No. CM/L Licensce relevant Indian Standards Cancellation
covered by the licence cancelled
@ 3 @ (&)
1. 4003026 Hager Electro S.A S, IS 8828:1996-Electrical 11/08/2010
Boulevard D-Europe accessories-circuit breakers
BP-3,F-67215 Ober nai for over current protection for
Cedex : household and similar installations
2 4003329 Pashupati Tubes Mills Pvt. 1S 3601:2006-Steel tubes for 26/07/2010
Ltd.,PO.Box No. 116, mechanical and general
Bhrikuti Chowk Birat Nagar Nepal engineering purposes
3. 4005737 Kelani cables Limited, 694:1990-PVC insulated 02/03/2010
P.O. Box 14, Wewelduwa, cables for working voltages -
Kelaniya, Sri Lanka upto and including 1100 V ‘
4. 4008541 Pioneer Cement Limited, 8112:1989-43 grade 19/07/2011
Chenki, Jauharabad ordinary Portland cement
Distt. Khushab, Pakistan
Joharabad
5. 4010831 Michelin Siam Company Ltd., 15636:2005—Automotive 17/01/2012
Siam Cement Industrial vehicles-pneumatic tyres for
Estate, 57 Moo 6, Nong- commercial vehicles-
Plakradee Road, Non-Plamor, diagonal and radial ply
Nongkhae, Saraburi 18140
Thailand
6. 4011530 ‘Michelin Shenyang Tyre Co. 15636:2003—Automotive 16/01/2012
Ltd., No. 15 Shenxin Road, vehicles-pneumatic tyres for
Shenyang, Yu Hong commercial vehicles-diagonal
China- 110141 and radial ply
7. 402229 Bestway Cement Limited 12269:1987 —353 gmde ordinary 19/01/2012
Kallar Kahar-Choa Porttand cement
Saidan Shah Road,
District-Chakwal, Punjab
8. 4014031 Shinkwang Lanka (Pvt.) Ltd., 15111:2002—Self ballasted 10/05/2010
Pattiwila Road, Sapugaskanda lamps of general lighting
Makola, Colombo, Sri Lanka services (Part 1 and 2)
9. 4015033 Lafarge Cement UK Lafarge 12330:1099—Sulphate 12/01/2012
Special Cement Works lane, resisting Portland cement
Barnstone, Nottingham,
UK-NG139JT Nottingham
10. 4020531 Pt. Multistrada Arah Sarana, 15633:2005—Automotive 0140872012
Tbk, 1. Raya Lemahabang vehicles-pneumatic tyres for
Km. 58, 3 Desa, Karangsari, passenger car vehicles-
" Kec. Cikarang Timur Bekasi diagonal and radial ply
17550, Jawa Barat
11. 4026745 Itron Metering Solutions UK 13779:1999-—ac static 02/08/2012

Lid., Langer Road, Felixstowe
Suffolk IP 11 2ER UK

watthour meter, class ! and 2

o773 &4 67 (- 4

[No. CMD-§/13:13]

P.K.GAMBHIR, Scientist'G' & Chief(Certification)
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7% faweht, 30 oTRER, 2012

HLIW, 3348, — ST AF =0 (439 1987 H Fam 78
u-frm (1) % @3 (@) F sga § wwegn At
formn et & fo o7 sl et & foeo g vt §
fum? s e fumsiamea i m s

SR
ELERA TR CREE Sk el W & TS AT femufi
o afwod 11, =% 3, 3963 (ii)
o a0, g
s fafy weifmm
(1 (2 (3) (4)

1 AT TH 13494:1992 ToEE qEA —_—

T4 §F WUTEHAT unloader &Ted
% o el sTEvEsarsi

[He¥ & § St 16]

W, Sived, S T T v (FE )

New Delhi, the 30th October, 2012

S.0. 3348.—In pursuance of clause (b} of sub-rule (1)
of Rule 7 of the Bureau of Indian Standards Rules, it is
hereby notified that the Indian Standards, Particulars of
which are mentioned in the Schedule give hereafter, have
been cancelled and stand withdrawn.

SCHEDULE

Sl No. & Year of the
No. Indian Standards Cancelicd

S.0. No. & Date Remarks
published in the

Gazette of India,

Part-11, Section-3
Sub-section (is)

{1 ) 3 )

I 18 13454 : 1992 Automotive — —
vehicles—Air brake systems—
Performance requirements

for unloader valves

[Ref. TED/G-16]
P.C. JOSHI, Scientist'F' & Head (Transport Engg.)

¢ faedll, 31 TR, 2012

“wram. 3349.— WA 7 o frag 1987 & a7
SIFEE (1) % @S (@) & g § wegn sfgfad
w7 € FF A oy d e e ¥ A wenfm f m 3

| """""‘"W‘l"l“'Il!“l'!l il I e

T

T AT WRE g wifta
wiorlmm wwdm A fafy

T TfE R A (D
H  w Hem it ad

i ofrd Y AR, Afe
FrE &, HI T ik Ty
(1) () (3) (4)
1 TR 7349:2012 WH  31E.UW, 7349:1989 30.09.2012
i o -wamems aik
@1 - Artest
( 330 Y

T R A Wt Wi TRd A o, e Wad,
9, WEIGY VTG T A, 73 faesi-110002, &sfra wrafer
T fewedl, T, FvETg, S, Jrard qur v st
BEEE, AL, FE, T, T0 7o FereaTmgen & fersrt
¥ IYeT F | TR TR T htp://www.standardarsbis. in
W AT gRI @R S Tk 21

[ B o & 22/481-2)
1.1, 3T, dmfTE U ue wE (St S faan)
New Delhi, the 3 st October, 2012

8.0. 3349.—1In pursuance of clause (b) of sub-rule (1)
of Rule 7 of the Bureau of Indian Standards Rules ) 987, the
Bureau of Indian Standards hereby notifies that the [ndian
Standard, particulars of which are given in the Schedule
hereto annexed has been established on the date indicated
against each :

SCHEDULE

Sl No., Title and Year of No. and Year of the Date of

No. the Indian Standards indian Standards, Established
Establishment if any, Superseded
by the New Indian
Standard
(1) (2) (3) (4)
1 IS 7349 : 2012 Barrages IS 7349 ; 1989 30.09.2012

and weirs—Operation
and maintenance—
Guidelines

(second revision)

Copy of this Standard is available for sale with the Bureau
of Indian Standards, Manak Bhavan, 9, Bahadur Shah Zafar
March, New Dethi-110002 and Regional Offices: New Delhi,
Kolkata, Chandigarh, Chennai, Mumbai and also Branch
Offices: Ahmedabad, Bangalore, Bhopal, Bhubaneshwar,
Coimbatore, Guwahati, Hyderabad, Jaipur, Kanpur,
Nagpur, Patna, Pune, Thiruvananthapuram. On-line

[N N wiq.w.{mﬂ‘lln

S 1
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purchase of Indian Standard can be made at:
http://www.standardsbis.in _
[Ref. WRD 22/T-2]
J.C.ARORA, Scientist ‘F’ & Head (Water Resources Deptt.)
¢ fewett, 31 ITERIEE, 2012
1A 3350.— 9 AFE o o, 1987 Fam 7%
T (1) R @8 (@) & AT 9T 97F <[ §
TASET S e & R et # Ry A
i e E |

ST
FH R AR (R T IR A g g
q. = ¥emn v ad Alaepm g A ey
sl o FqaT HRt, afg
*1d 1, 1 HE oft 7
m (@ ‘ (3) (4)
1. .. 10386:2012 TE — 30-09-2012
i wfieradi & fmio,
WaTer #H TEEE #:1
e wfem
W 11 frTa IeE .

T VI 7S 1 gfaal i AeE o0, SS9,
9 FETET IE SR AN, 7§ fawet-110002, Srfra st <

SR, FEAR, YA, Y9 o1 freamargm | foml 3q saor
&1 WRd 7% #1 http://www.standardarsbis.in 9T
AT g @ler = b ¥
[ded e SR & 21/8-11]
A, o, A Uw’ UE T (S gy faam)
New Delhi, the 31st October, 2012
$.0. 3350.—In pursuance of clause (b) of sub-rule (1)
of Rule 7 of the Bureau of Indian Standards Rules, 1987,
the Bureau of Indian Standards hereby notifies that the
Indian Standard, particulars of which is/are given in the
Schedule hereto annexed has been established on the date
indicated against each :
SCHEDULE

Sl.  No., Title and Year of No. and Year of the Date of
No. the Indian Standards Indian Standards, if  Establishment
Established any, Superseded
by the New Indian
Standard

() (2) (3) (4)
1. IS 10386 (Pt. 1l) : —— 30-09-2012
2012 Safety code for
construction, operation
and maintenance of
river valley projects
Part 11 Underground
excavation

Copy of this Standard is available for sale with the Bureau
of Indian Standards, Manak Bhavan, 9 Bahadur Shah Zafar
Marg, New Dethi-110002 and Regipnal Offices : New Delhi,
Kolkata, Chandigarh, Chennai, Mumbai and also Branch
Offices : Ahmedabad, Bangalore, Bhopal, Bhubaneshwar,
Coimbatore, Guwahati, Hyderabad, Jaipur, Kanpur, Nagpur,
Patna, Pune, Thiruvananthapuram. On-line purchase of
Indian Standard can be made at : http://www.standardsbis.in

_ [Ref. WRD 22/T-11]
J.C.ARORA, Scientist ‘F’ & Head (Water Resources Deptt.)

amdn
¢ fawehl, 8 Tavay, 2012

FLAL 3351.—FFol UREH & (Il A fawma)
sfafrad, 1957 (1957 1 20) (R T 799 999 3
affem e T §) BT 909 F39-w (1) B el S
F1 T IR WER & F1ga HAed w1 e deis
W13, 1565, TG 24 3T, 2012 T G H Tor9F, 90711,
G 3, ITGE (ii) ditE 29 adfa & 5 W, 2012 Wrarfes, &
TR B TR I A= @ Hor Ayt ‘%' | afvia
949,24 ¥R A 2345.57 THS fH 9w o= ‘@' F aftfa
11.88 &9 &1 29.35 UHE WY a1t 35 i A @i &
@, WEH, S, TR GEE H IR 96 w0,
| FE, TR FW FH AR 3# A F st (PR
3O Ta TR I YfH Fe T §) 39 AfufEm E
10 FT -8R (1) F ofiA, weft faeeimit | g Tt
seatfas w4 # dwa R § ffm S g '

ik, S TR w1 TE TEYE 8 T T aRy ded
Faniegy fafaes, dyd U, e o9 G810 60,
foten-faemaqR-495 006, BHiETE (F@ 7 98 woem
T Fft e T 3) T P o vl 1 S S
TR 38 Prfe v 0 3haa w9g), STueH w1 @
fery wmig &;

I, 31, ST R, I9 Ay w1 a1 #
Fq-910 (1) BRI W& VTR %1 990 39 g, 78 e adt
# i 39 R Fifia Saa o ' & afvld 949.24 ERT A
2345,57 WEE ft oo ST ‘@' H aftid 11.88 R A
29.35 UHE 1Y A 59 fty | |l & &, E5H, 3R
T, ST GEE HE iR aem H, I W w1, TR
FH FA 3 F o1 & AfuFR, AE 5 W, 2012 X
#F TR § w0 yR fifie 9 R = s, freafafes
firseril ol vl o o e g, S e A Pl @ e,
Hﬂﬁ:——

(1) TR FEt, 399 sfafam & seedi & onedis au
eI Wiy, =, erart oiv & € wdt ) =em
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e g ot derl &t B TR w5 gl
ETuif

(2) 3% Afufram #1 U/ 14 F 947, F=09 TWER, 76
¢ (1) & A, TH FE ZN w1 G W H
HIERW H $ T & AU Tk 31fushior &1 7

T smom wen U@ frdt arfeavo st it &Y
e w1 % o e wafed & ey # 3w asdh

I 4 A I WS SRR S g 7 3w dew H#

SR sTdiet anfe weft fafirer wrlafedi 91 @red 39,
Tt o o, 36t W R TR O BT e o S,

(3) TR FH, S TR W35G qeuiE #1, 1R
¥ =3 & Gay #, sfagld Fon S e ven ffa
IH A H A3 WE A & TRF, FEE TE
1 ES qeuiEl g = 3 favg fa = srdenfedi
ey # avasd W,

(4) T ST F, HET TWER S @ AqHET D o,
JH qf R i W o FW 39w P
HiuFr F fHd o1 =i =1 siafe =0 51 vfe
& grt; 3k

(5) HHl F, T8 PR it vl =), st S @R
T, 5@ w4 orEvEs @, 39 @ fafre 4 @
ferg fe wmd =1 erfudift s s, grem i)

[F1H, 43015/9/2010-Fiamiamiesg-1)
T, &, T, 7R "iwg
MINISTRY OF COAL
ORDER
New Dethi, the 8th November, 2012

8.0. 3351.—Whereas on the publication of the
notification of the Government of India in the Ministry of
Coal number S.0. 1565, dated the 24th April, 2012, published
in the Gazette of India, Part-Il, Section 3, Sub-section (ii),
dated the 29th April to 5th May, 2012 weekly, issued under
sub-section (1) of section 9 of the Coal Bearing Areas
(Acquisition and Development) Act, 1957 (20 of 1957)
(hereinafler referred to as the said Act), the rights of mine,
quarry, bore, dig and search for mine, work and carry away
minerals in the lands measuring 949.24 hectares or 2345.57
acres described in Scheduled ‘A’; and all rights in or over
the land measuring 11.88 hectares or 29.35 acres described
in Scheduled “B” appended to the said notification
(hereinafter referred to as the Schedule land) vested
absolutely in the Central Government free from all
encumbrances under sub-section (1) of section 10 of the
said Act;

| -u-lsummw\]uu CEEONE | e W s
NI R

) e ——_

And, whereas, the Central Government is satisfied that
the South Eastern Coalifields Limited, Seepat Road, Post
Box number 60, District-Bilaspur-493006, Chhattisgarh
(hereinafter referred to as the Government Company) is

-willing to comply with such terms and conditions as the

Central Government thinks fit to impose in this behalf;

Now, therefore, in exercise of the power conferred by
sub-section (1) of section 11 of the said Act, the Central
Government hereby directs that the rights of mine, quarry,
bore, dig and search for mine, work and carry away minerals
in the lands measuring 949.24 hectares or 2345.57 acres
described in Schedule ‘A’; and all rights in or over the land
measuring 11.88 hectares or 29.35 acres described in
Scheduled “B”, so vested in it shall, with effect from the
5th May, 2012, instead of continuing to so vest Central
Government, shall wvest in the Government
Company, subject to the following terms and conditions,
namely :—

1. The Government Company shall reimburse to the
Central Government all payments made in respect of
compensation, interest, damages and the
like as determined under the provisions of the said
Act;

2. A tribunal shall beiconstituted under section 14 of
the said Act, for the purpose of determining the
amounts payable to the Central Government by the
Government Company under conditions (1) and all
expenditure incurred in connection with constitution
of such tribunal and persons appointed to assist the
tribunal shali be borne by the Government Company
and similarly, all expenditure incurred in respect of all
legal proceedings like appeals etc. for or in
connection with the rights in or over the said lands
s0 vested, shall also be borne by the Government
Company,

3. The Government Company shall indemnify the
Central Government or its officials against any other
expenditure that may be necessary in connection
with any proceedings by or against the Central
Government or its officials regarding the rights in or
over the said lands so vested;

4. The Government Company shail have no power to
- transfer the said lands and rights to any other persons
without the prior approval of the Central Government;

and

5. The Government Company shall abide by such
directions and conditions as may be given or imposed
by the Central Government for particular areas of the
said lands as and when necessary.

[F. No.43015/9/201G-PRIW-I]
AK.DAS, Under Secy.

T A A Ol
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[€. TH-12011/123/2006- AEAR (St-11)]
I |, sy Sttt

MINISTRY OF LABOUR AND EMPLOYMENT
New Delhi, the 14th September, 2012

5.0. 3352.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby published the Award (Ref. No. 20/2007)
of'the Central Government Industrial Tribunal/Labour Court
No. 2, Dhanbad now as shown in the Annexure in the
Industrial Dispute between the employers in relation to the
management of Central Bank of India and their
workman, which was received by the Central Government

on 04.09.2012.
[No. L-12011/123/2006-IR(B-I}]
SHEESH RAM, Section Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL{NO. 2),
ATDHANBAD

PRESENT
Shri Kishori Ram,
Presiding Officer

In the matter of an Industrial Dispute under Section
10(1)(d) of the I.D. Act., 1947,

Reference No. 20 of 2007

PARTIES: Employer in relation to the management of
Central Bank of India, Patna and their workman/

workwoman. '
APPEARANCES:
On behalf of the workwoman: None
On behalf of the management: None

State: Bihar/Jharkhand Industry: Banking

Le?3 &()iz-5"

Dated, Dhanbad 24th May, 2012. 27th August, 2012
ORDER | oy

The Government of India, Minisfry of Labour, in exercise
of the powers conferred on them under Section 10(1)(d) of
the LD. Act., 1947 has referred the following dispute to this
Tribunal vide their order No. L-12011/123/2006-IR (B-1I)
Did. 28.05.2007.

SCHEDULE

(i} Is the management of Central Bank of India
justified in emplementing the punishment on its
charge sheeted employee without obtaining
permission from the Conciliation Officer when the
conciliation proceeding was pending? If not what
remedy the empioyee is entitled to? (ii) Is the.
management of Central Bank of India justified in
imposing punishment on Smt. P. Sunita Kullu is
legal and justified? If not, what relief the employee
is entitled t0? :

2. Neither Union Representative for the workwoman
concerned nor the workwoman produced for her evidence
nor any representative for the management appeared nor
any rejoinder filed on behalf of the Union concerned
despite seven registered notices.

Perused the case record; it stands clear that the case
has been pending all along for filing rejoinder for
workwoman Smt. P. Sunita Kullu since 13.01.2011, for which
Regd. notices dt. 14.12.2010, 05.01.2011, 28.02.2011,
17.03.2011, 17.11.2011 and lastly, dt. 10.04.2012 issued to
both the parties on their addresses noted specifically in
the reference. The conduct of the Union Representative as
well as the workwoman shows that they have lost their
interest or got disinterestedness in pursuing the case for
finality of the Industrial Dispute as raised in the Reference
related to implementation of the punishment on the
chargesheeted workwoman P. Sunita Kullu without
permission from the Conciliation Officer and impositation
of punishment on her.

Proceeding with the case in such uncertain situation is
absolutely unwarranted for infinity. Under these
circumstances, the case is closed; and accordingly an order
of no industrial dispute existent is passed.

KISHORI RAM, Presiding Officer

= fawett, 14 famar, 2012
FAM, 33533l fyame sfufam, 1947 (1947 9
14) T €1 17 % ST H S TR W stte s
W FeudA & Hog PRI 3R 3 FHE B o orgey §
i ol e # wi wenR Sieifer sfimrovsm
AT, SIS @ dHIE [Hed vem disflemddwy17/2006,
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[¥. TA-12012/48/1993 -3 F-11)]

9 W, S sifaaTd)

New Delhi, the 14th September, 2012

8.0. 3353.—In pursuance of Section 17 ofthe Industrial
Dasputes Act, 1947 (14 of 1947), the Central Government
hereby publishes the Award [Ref. No, CGITA/17/2006 (ITC-

34/97 old)} of the Central Govt. Industrial Tribunal/Labour

Court, Ahmedabad as shown in the Annexure in the
Industrial dispute between the employers in relation to the
management of LIC OF INDIA and their workman, which
was received by the Central Government on 10.9.2012,

fNo. L-12012/48/1993-IR(B-IT)]
SHEESH RAM, Section Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-
LABOURCOURT,
AHMEDABAD

PRESENT:

Binay Kumar Sinha,

Presiding Officer,

CGIT cum Labour Court,

Ahmedabad, Dated 14th August-2012

Reference: CGITA of 17/2006
Reference: ITC. 34/1997 {old)

The Senior Divisional Manager,

LIC of India, LIC office,

Tagore Marg, Mahila College Chowk,

Rajkot. .....First Party

And their workman

Shri Vinod M. Solanki,

C/o Chandan Embroidery,

S8.T.Road,Dhorji, ... Second Party

Dist.-Rajkot.

For the first party: Shri K.V. Gadhia, Advocate
Shri MLK. Patel, Advocate

Fgr the second party: Shri P.C. Chaudhary, Advocate

AWARD

As per order New Delhi dated 28, July-1997 the
Appropriate Government, Government of India, Ministry

I T DT o L IR UL TR

) . —————

of Labour, New Delhi by its notification No. L-12012/48/93-
IR(B-II) in exercise of power under clause {d) of sub-section
1 of Section 10 of the 1D Act, 1947 referred the dispute for
adjudication to the Industribal Tribunal, Rajkot, formulating
the terms of reference as follows:—

SCHEDULE

"Whether the action of the Senior Divisional Manager,
LiC of India Ltd, Rajkot Division, and through its Cfficers
in terminating/discontinuance/not engaging Sh. Vinod N.
Solanki, Assistant at the Dhoraji Branch w.e.f. 31.03.1990 is
valid, legal and justified? If not, to what benefits the said
workman is entitled?"

(2) The parties to the reference were noticed and both
sides appeared and filed their respective pleadings
statement of claim by the second party workman
and written statement by the first party management
of LIC.

(3) The case of the second party workman as per
statement of claim vide Ext. 3 is that he was working
as an Assistant on a remuneration of Rs. 1302 per
month with the first party Dhorji branch office since
12.09.1988 and during last 12 months he had worked
for about 290-300 days. But he was terminated from
service by oral order on (t1.04.1990 without following
process of law. Fufther case is that at the time of his
termination, work which was carried out by him is
still available with the first party. Further case is
that the juniors were taken by the first party whereas
his service illegally terminated and that also new
recruitment was made on the same post. On these
scores prayer has been made for his reinstatement
on the original post with full back wages and
consequential benefits.

(4) As against the statement of claim, the first party
{LIC of India Ltd.) has filed its written statement at
Ext. 14 pleading inter-alia that the second party
workman was employed as a temporary Assistant
for the period from 12.09.1988 t029.11.1988. Again
the workman was engaged on temporary period
from 05.12.1989 to 31.01.1989. The case of the first
party is that in all the second party workman had
worked for 136 days only. Since the temporary
appointment was only for a specified period on
both the occasions, it comes to an end automatically
on the expiry of the period for which he was
appointed on a temporary basis, On these scores
prayer has been made to dismiss the reference since
the same is without merit and the second party
workman is not entitled to get any relief,

(5) itmay be mentioned that earlier by the award dated
31, May-2004 passed by Shri N.K. Jivani member
Industrial Court No.2 (Central) Rajkot, in the
reference ITC No. 34/1997, the reference was ailowed
in part directing to first party LIC to reinstate the

ok e R i
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second party workman on his original post with
75% back wages. That award was challenged by
the management of LIC of India in SCA No., 2162 of
2005 and the Hon ble High Court of Gujarat by the
order dated 17.01,2006 was pleased to quash and
set aside the award dated 31.05.2004 passed in
reference ITC No. 34/1997 by the Industrial Court
of Rajkot and the Hon'ble Court has been pleased
to remand the matter to the tribunal for fresh
decision on reconsideration of all the issues
including jurisdiction and number of days worked
by the respondent. Consequently the case record
reference ITC No. 34/1997 (old) was remitted back
in this Industrial Tribunal and the case thereafter
was registered as reference (CGITA) 17/2006
corresponding to old reference ITC 34/1997.

The parties to the reference did not-adduce any
fresh evidence then what were adduced by the
parties earlier.

In view of the pteadings of the parties the tollowing
issues are framed for arriving at decision in this
case on reconsideration of the materials on the
record. )

ISSUES
Whether the reference is maintainable?

Whether the workman (second party) has valid
cause of action to raise this dispute?

Whether the pravisions of Industrial Dispute Act,
1947 are applicable to the first party LIC of India
Ltd. or not? Whether this tribunal has jurisdiction
to adjudicate upon the dispute referred by the
Appropriate Government?

Whether the second party workman has worked

for more than 240 days in the calendar year

preceding his termination?

Whether the first party had violated the provision
of Section 25 (F), 25 (G) and 25 (H) of the ID Act,
19472 (VI) Whether the action of the management
of LIC of India Ltd., Rajkot Division in terminating/
discontinuance/not engaging the workman Shri
Vinod. N. Solanki Assistant at Dhorji Branch w.e.f.
31.03.1990 is justified and valid?

(VII) Whether the second party workman is entitled to
the relief of reinstatement with back wages as
claimed?

(VIll) What orders are to be passed?
FINDINGS
ISSUE NO. 111

®)

The first party in its pleading has taken aiso
objection regarding jurisdiction of this Industrial

)

(10

Tribunal to entertain this reference case. This issue
of jurisdiction has to be dgcided along with other
issues on reconsideration of the materidls as per
direction of the Hon 'ble Court “contdin in the
remand order dated 17.01.2006 passed in SCA No.
2162 of 2005. in this connection the contention of
the first party is that the LIC is not an industry and
so the provision of Industrial Dispute Act, 1947 is
not applicable rather the provision of LIC Act 1956
with rules made under Section 48(2) (cc) of the 1956

"Act are applicable. On the other hand learned

counsel appearing for the second party vehemently
opposed such contention raised by the learned
counsel of the first party and empathetically argued
that the LIC Act of 1956 did not contain any
provision ousting the jurisdiction of the Civil Court
or Industrial Court. In this connection reliance has
been placed upon the case law between LIC of India
and R. Suresh reported in 2008 -(If)- LLJ- 708 (SC)
wherein their Lordship of the Apex Court have held
"Jurisdiction of Industrial Tribunal to decide
validity of dismissal of Development Officer in LIC
is not ousted, expressly cr by implication, under
the LIC Act 0f 1956". Tt has also been held by their
Lordship that Development Officer was a
"workman" and that an Industrial Court had
discretionary jurisdiction under Section 11- A of
the I.D. Act, 1947 which must be exercised
judiciously.

After consideration of the submissions made on
behalf of the both parties and also considering the
case law of the Hon'ble Apex Court, ! find and hold
that the provision of Industrial Dispute Act, 1947 is
applicable to the LIC of India 1.td. wherein a dispute
is raised by workman regarding illegal termination.
1 further find and hold that since the Appropriate
Government has referred the dispute for
adjudication under the terms of reference so this
tribunal has got jurisdiction to adjudicate upon the
dispute. This issue is answered accordingly.

ISSUENO.1IV

The second party has produced documents at list
Ext. 16. Ext. 18 is the appointment order of the
workman and 23 other candidates dated 28.09.1988.
Through Ext. 18 the workiman Vinod N. Solanki as
Assistant was appointed for the period from
12.09.1988 to 28.11.1988 at Dhorji branch office of
the LIC. Ext. 19 is another appointment order dated
21.12.1988 of 19 candidates including the workman
Shri Vinod N. Sonalki. Through this order the
workman Vinod N. Solanki was appointed as
Assistant from 05.12.1988 t0 31.01.1989. Ext. 20 is
the copy of the workman addressed to Central
Manager for payment of wages for 6 days
29.11,1988 to 04.12.1988. Ext. 21 is the UPC through
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which Ext, 20 was sent to the Central Manager LIC.
Ext. 22 is another letter of the workman addressed
to Central Manager, Bombay LIC dated 01.09.1990
demanding for payment of the wages for the works
not paid by the Manager. Ext. 36 is the details and
description of salary of the workman in the branch
of Dhorji LIC of India. This is self-made statement
by the workman having no authentication by any
officer of the management. Ext. 24 is the suspense
memorandum in the name of M.K. Desai, Surat

having policy proposal No. 1431 with the signature

of the cashier and fee Assistant/Branch Manager,
two other documents of suspense memorandum in
the name of Abdulaha Fakar Nadi Bazar, Baherpura
Dhorji and Razak Absha of Dhorji has also been
filed. These 3 suspense memorandum does not go
to connect the date of work of the second party
workman, Ext. 25 is the demand notice made to the
Manager and Senior Divisional Manager LIC,
Dhorji, Rajkot regarding alleged termination of the
second party workman and its copy also given to
Assistant Commissioner of Labour Central Adipur
too. Ext. 28 copy of application for the post of
Assistant filled up by the second party workman
Vinod N. Solanki with reference to Employment
notice No. RJT -1/88/90 at the bottom of this
application there is endorsement regarding the work
of the workman for 78+58 days as temporary
Assistant. Ext. 29 is the copy of offer of Badli
appointment to Shri M.H. Hirapara as temporary
Assistant, Dhorji branch and mentioning as to
offering badly appointment for the post of
temporary Assistant at Dhorji branch for period
25.08.1989t009.11.1989 and 19.06.1989 10 01.09.1989.
Ext. 30 is the application of Mahesh H. Hirapara
knowing as to his appointment as temporary
Assistant in Dhorji branch office of LIC from
19.06.1989 to (9.11.1989 knowing also that Mr. Vinod
N. Solanki was also working as temporary Assistant,
This letter does not also go to connect that the
second party workman had worked up to 31.03.1990.
Ext. 31 is another offer of Badli appointment for the
post of temporary assistant given to V.G, Trivedi
for the period from 27.06.1989 to 09.09.1989. Ext. 32
is another badly offered of appointment in the name
of 1.K. Thumar for the period 29.05.1989 to
F1.08.1989. Ext. 17 is the oral evidence of the
workman Vinod N, Solanki.

On the other hand on behalf of the first party
management Shri Nilesh N. Mehta deposed in oral
evidence in support of the first party case at
Ext. 42,

The workman Vinod N. Solanki in his oral evidence
at Ext. 17 tried to support as per his statement of
claim that he was all along continuing in the service

| ‘linuuuwwnuww'wau" | e
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of the management of LIC at Dhorji branch but he
could not substantiate his such claim of
continuance of working right from temporary
appointment as Assistant in the month of
September-1988. Rather only 2 documents Ext. 18
and Ext. 19 go to show that he was appointed purely
on temporary basis for a specified period from
12.09.1988 t029.11.1988 vide Ext. |8 and thercafter
again he was appointed for a specified period from
05.12.1988 0 31.01.1989 for a specified period vide
Ext. 19. Thereafter no any other appointment order
could have been produced. It is also not a case of
the workman that subsequently also appointment
orders were issue for his continuance of work up fo
31.03.1990. During cross-examination by the lawyer
of the first party the workman at Ext. 17 has admitted
that he has no document to show that he was
appointed on the permanent basis he only stated
in examination-in-chief that he had been given two
orders regarding his appointment vide Ext. I8 and
19. He also admitted in cross-examination that the
documents marked 16/8 and 16/9 corresponding to
pacca exhibits (36 and 37) do not contain any
signature or seal of the officers of the LIC. The
workman during cross-examination has also
admitted as to his gainful employment after alleged
termination/discontinuance of his service he has
stated that he is working at Madresa at Dheorji since
12.06.1990 and that initially he was being paid Rs.
550/~ per month and on the date of deposition he
was getting 950/- per month. As against this,
evidence of the first party witness Shri N.N. Mehta
Assistant Administration Officer file Ext. 42 is that
the second party workman had worked only for 137
days by two orders of temporary appointment. He
further deposed that the workman was appointed
temporarily when new branch at Dhorji was started
that no juniors to the second party were continued
when term of second party was completed. This
management witness was cross-examined at length,
but nothing could have been gained to support the
case of the second party.

It has been pointed out during argument on behalf

of the first party that the Industrial Tribunal, Rajkot
had earlier passed its award on 31.05.2004 directing
the first party corporation to reinstate the workman
on his original post with 75% back wages and that
award was challenged by the first party in SCA No.
2162/2005. It has been further pointed out during
argument that the Industrial Tribunal has wrongly
computed the number of days of the workman at
para 11 of its award dated 31.05.2004 and has
wrongly mentioned that the second party workman
has worked for 246 days. Whereas such
computation of the work of the second party

EELRCL L | L I“l”‘ll‘i

S



[MTI—8v83(i))]

Rl EAE] W 10, 2012/3Tf 19, 1934

8049

(14)

workman was erroneous and the tribunal had
calculated the period from 12.09.1988t0 28.11.1988
twice, thereafter the total come to 246 days. But in
fact even if it is presumed that the second party
has worked as per details mentioned at page 6 para
11 of the award passed by the tribunal dated
31.05.2004 then also it comes 166 days only if
calculated right. It has been further argued that as
per the first party case and also as per admission of
the second party in his deposition Ext. 17 he was
appuinted twice for the period from 12.09.1988 to
29.11.1988 i.e. for 78 days and 05.12.1988 to
31.01.1989 i.e. 58 days, in total he had worked for
136 days only. It has been further argued on behalf
of the first party that from plain reading it transpired
that the date of termination is 31.03.1990 whereas
as per statement of claim {Ext. 3} the date of
termination is mentioned as 01.04.1990 so as per
terms of reference the reference become premature
and so the second party is not entitled to get any
relief as prayed for. In summing up the argument,
the learned counsel for the first party has argued
that from Ext. 18 and 19 it is crystal clear that the
second party has worked for only 136 days and by
two separate orders he was engaged for specific
period and on expiry of the said period his service
automatically came to an end. And so the second
party is not entitled to get protection of Section 25
() as action of the first party is covered under
Section 2 (00) (bb} of the 1.DD. Act. On the other
hand the learned counsel for the second party tried
to convince in i'lis argument that the second party
workman Vinod N. Solanki had worked for 247 days
as per computation of work produced in the
documents with list at Ext. 16. Such argument
advanced on behalf of the second party workman
is not tenable because the computation of work is
the self-made statement of the second party
workman having no seal and sign of the officers of
the LIC even having no signature of the second
party so those documents which have earlier been
dealt with are stray paper and so does not bear any
weightage in the ¢yes of law.

After consideration of the oral and documentary
evidence of the parties discussed in the foregoing
paragraphs 1 am of the considered view that the
second party has not competed 240 days of work.
There is no any evidentiary value regarding the
self-computation of the work claimed by the second
party workman, rather through the appointment
orders vide Ext. 18 and 19 the workman had been
periodically appointed purely on temporary basis
for specified period and on expiry of the period, his
services was automatically come to an end. And
that in all the second party workman has worked

Le73 47712~ 6

as

(16)

only for 136 days. So this issue is decided against
the second party workman holding that the
workman Vinod N. Mehtathas not complpted 240
days of work in calendar year preceding his
termination/discontinuance. ' \

ISSUENO.V & V1

It has been submitted on behalf of the first party

that there is no such weightage in such pleadings

and evidence of the second party workman that

after his alleged termination Mr. Hirpara and Mr.

V.G. Trivedi were engaged by the first party because

those two persons were.not engaged in the same

category as that of the second party rather these

two persons were offered badly appointment as

per Exts. 29 and 31 and so there is no breach of
Section 25 (F) of the 1.D. Act. More 30, these two

persons had worked in 1989 only, but as per the

say of the second party workman Mr. Vinod M.

Solanki has worked up to 01.04.1990. So, the

question does not arise regarding breach of Section

25 (H) of the 1.D. Act. There is much force and in

the argument advanced on behalf of the first party.

The learned counsel for the second party could

not meet such arguments in view of Ext. 29 and 31

regarding Badli appointment of Mr. Hirpara and Mr.

V.G. Trivedi for a specified period in the year 1989.

More 50, as per findings given to the issue No. [V

in the foregoings, it has been held that the workman

has not completed 240 days of work in calendar
year preceding his alleged termination on 31.03.1990.
Even if the documents of the second party Ext. 20

is taken together with Ext. 18 and 19 that total
working days of the second party is only for 142
days because for the intervening period 29.12.1988

to 04.11.1988 for 6 days workman had demanded
for payment of salary from the Central Manager
LIC vide his letter dated 05.04.1990 vide this letter
Ext. 20 the warkman Vinod N. Solanki has admitted
that he has worked for 142 days during his tenure.

This letter is submitted after alleged date of
termination i.e. 01.04.1990 as claimed in his
statement of claim at Ext. 3. This letter has been
produced by the workman himself so this also aided
to the findings arrived at ¥ssue No. I'V that at no
point of time the second party workman had worked
for 247 days as claimed in para 3 of the written
argument dated 20.11.2011 on behalf of the second
party.

Considering the materials on the record and also in
view of the discussion made above, I find and hold
that the management of first party has not violated
either the provision of Sections 25(F) or 25(G), 25(H)
of the ID Act and so, there was no requirement for
giving retrenchment notice under Section 25(F) of
the ID Act 1947 to the second party workman by
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the management of the first party and so the action
of management of first party in terminating/
discontinuance/not engaging Shri Vinod M. Solanki
Assistant at the Dhorji branch is valid, legal and
Jjustified? These two issues are decided accordingly
in favour of the first party.

(17) ISSUENO.VII

In view of the findings given to issue no. 111, IV, V,
and VI in the foregoings paragraph 1 further find
and hold afler reconsideration of the materials and
the issues discussed above that the second party
workman Shri Vinod M. Solanki is not entitled to
get relief for his reinstatement with any part of back
wages. This issue is therefore decided against
second party workman,
(18) ISSUENOs. I-1I- & VIII

In view of the findings given to issue Nos. 111, IV, V,
VI& VIt in the foregings | further find and hold that
this reference is not maintainable and the second
party has no valid cause of action and the second
party workman is not entitled to get any relief in
this case.

This reference is dismissed on contest no order as
to any cost.

This is my award

Let two copies of the award be sent to the
appropriate Government for publication.

BINAY KUMAR SINHA, Presiding Officer

73 feoe, 14 Taawar, 2012
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g3 o)
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New Dethi, the 14th September, 2012

S.0.  3354.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947, the Central Government
hereby publishes the Award (Ref. No. 32/2012) of the
Central Govt. Industrial Tribunal/Labour Court, CHENNALI
as shown in the Annexure in the Industrial dispute between
the employers in relation to the management of
TUTICORIN PORT TURST and their workman, which was
réceived by the Central Government on 07.9.2012,

[No. L-44611/3/2011-TR(B-11)]

SHEESH RAM, Section Officer

R ST I AT T T e WO

P T T —— - u -

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIALTRIBUNAL-CUM-LABOUR COURT,
CHENNALI

Tuesday, the 4th September, 2012
AN.JANARDANAN, Presiding Officer
Industrial Dispute No. 32/2012

Present :

[In the matter of the dispute for adjudication under
clause (d) of sub-section (1) and sub-secion 2(A) of Section
10 of the Industrial Disputes Act, 1947 (14 of 1947), between
the Management of Tuticorin Port Trust and their Workman]

BETWEEN

The Chief Secretary Ist Party/Petitioner Union
Tuticorin Port Employees

Trade Union (PETL)

F-Shed, Old Harbour (Zone-B),

Beach Road

Tuticorin-628001
Vs.

The Chairman
Tuticorin Port Trust
Tuticorin

2nd Party/Respondent

Appearance:
For the Ist Party/Petitioner Unien : Defaulted to appear

: Sri M. Devendran,
Advocate

For the 2nd PartyManagement

AWARD
The Central Government, Ministry of Labour &
Employment vide its Order No. L-44011/3/2011-IR(B-1I)
dated 23.05.2012 referred the following Industrial Dispute
to this Tribunal for adjudication.
The Schedule mentioned in that order is:

“"Whether the action of the managment of
Tuticorin Port Trust for not fixing new scale of
pay to Sri G. Thiagarajan, Chargeman as per
FR(1)(a)(1) is justifiable? What relief the workman
is entitled to?"

2. After the receipt of Industrial Dispute, this Tribunai
has numbered it as ID 32/2012 and issued notices to both
sides. Respondent entered appearance through Advocate.
Despite notice sent and served on the first party twice
petitioner did not appear in person or through Advocate.
Thereafter when the matter stood posted from time to time
and lately on today, the 3.09.2012 for further steps, petitioner
was absent nor represented. No Claim or Counter Statement
has been filed.

3. Points for consideration are:

{1 Whether not fixing new scale of pay to
8ri G Thiagarajan, Chargeman as per PR 22(i)a)(i)
is justifiable?

R, LA L A
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(i) To what relief the concerned workman is entitled?

Points (i} & (ii)

4. The petitioner has neither entered appearance nor
put forth any evidence in support of his case for answering
the reference. Needless to say it is upon the petitioner to
substantiate his case that the action is not fixing new scate
of pay as per FR 22(1)(a)(1) by the Management is not
justifiable, if'it is actually so, When he wishes the Court to
be satisfied and made believe that it is so it is for him to
discharge that burden which has not been done. The
inevitable conclusion is that the action in not fixing new
scale of pay as per FR 22(1)}(a)(1) to him is only legal and
Justified and he is not entitled to any order to the contra.

5. The reference is answered accordingly.

(Dictated to the P.A., transcribed and fyped by him,
corrected and pronounced by me in the open court on this
day the 4th September, 2012)

AN.JANARDANAN, Presiding Officer

Witnesses Examined:

For the Ist Party/Petitioner © None

For the 2nd Party/1st Management : None

Documents Marked:

On the Petitioner's side,

Ex. No. Date
N/A

On the Management's side:
Ex, No. Date

N/A

¢ feoett, 14 Faawr, 2012
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Description

Description

New Delhi, the 14th September, 2012

8.0. 3355 —In pursuance of Section 17 of the
Industrial Disputes Act, 1947, the Central Government

hereby publishes the Award (Ref. No. 30/2012) of the
Central Government Industrial 'Ii"ribuna]/Labour Court,
CHENNAT now as shown in the Annexure in the industrial
Dispute between the employers in rglatio?h to the
management of TUTICORIN PORT TRUST and their
workman, which was received by the Central Government
on (77/9/2012, : '

 [No.L-44011/4/201 1-IR(B-I1)}
SHEESH RAM, Section Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL

TRIBUNAL-CUM-LABOUR COURT,
CHENNAI

Tuesday, the 4th Séptember, 2012

Present: AN, JANARDANAN,
Presiding Officer
INDUSTRIAL DISPUTE No. 30/2012

fIn the matter of the dispute for adjudication under
clause (d) of sub-section (1) and sub-section 2(A) of Section
10 of the Industrial Disputes Act, 1947(14 of 1947), between
the Management of Tuticorin Port Trust and their Workman)

BETWEEN

The Chief Secretary
Taticorin Port Employees
Trade Union (PETU))
F-Shed, Old Harbour
(Zone-B), Beach Road
Tuticorin-628001

1st Party/Petitioner Union

Vs.

The Chairman 2nd Party/Respondent

Tuticorin Port Trust
Tuticorin.

Appearance:
For the 1st Party/Petitioner Union :Defaulted to appear

Sri M. Devendran,
Advocate

For the 2nd Party/Management :

AWARD

The Central Government, Ministry of Labour &
Employment vide its Order No. L-44011/4/2011-IR(B-IT)
dated 23.05.2012 referred the following Industrial Dispute
to this Tribunal for adjudication.

The schedule mentioned in that order is:

"Whether the action of the management of
Tuticorin Port Trust for not fixing new scale of
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pay to Sri R. Chellapa, Chargeman as per FR
22(1)Xa)(1) is justifiable? What refief the workman
“is entitled to?"

2. After the receipt of Industrial Dispute, this Tribunal
has numbered it as ID 30/2012 and issued notices to both
gides. Respondent entered appearance through Advocate.
Despite notice sent and served on the first party twice
petitioner did not appear in person or through Advocate
Thereafter when the matter stood posted from time to time
for further steps and lately on today, the 03.09.2012 for

further steps, petitioner was absent nor represented. No.

Claim or Counter Statement has been filed.

3. Points for consideration are:

()} Whether not fixing new scale of pay to Sri R.
Chellapa, Chargeman as per FR 22(1)(a)(1) is
justifiable?

(i) To what relief the concerned workman is entitled?
Points (i) & (ii)

4, The petitioner has neither entered appearance nor
put forth any evidence in support of his case for answering
the reference. Needless to say it is upon the petitioner to
substantiate his case that the action in not fixing new scale
of pay as per FR 22(1)(a){1) by the Management is not
justifiable, if it is actually so. When he wishes the Court to
be satisfied and made believe that it is so it is for him to
discharge that burden which has not been done. The
inevitable conclusion is that the action in not fixing new
scale of pay as per FR 22(1)(a)(1) to him is only legal and
justified and he is not entitled to any order to the contra.

3. The reference is answered accordingly.

{(Dictated to the P.A., transcribed and typed by him,
corrected and pronounced by me in the open court on this
day the dth September, 2012)

AN.JANARDANAN, Presiding Officer

Witnesses Examined:

For the 1st Party/Petitioner Union :  None
For the 2nd Party/1st Management :  None
Documents Marked:

On the Petitioner's side

Ex.No. Date Description
N/A
On the Management's side
“Ex. No.. Date Description
N/A

¢ feoet!, 14 fas, 2012

WAL 3356.—3itEe foar syt 1947 (1947
1 14) ST °RT 17 FT ATHT H HHG 6 I TS
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T

[ . TH-12011/93/2007 -3¢ 3R (i-11)]
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New Delhi, the 14th September, 2012

S.0. 3356.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947(14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 13/2008)
of the Central Government Industrial Tribunal/Labour
Court, Kanpur now as shown in the Annexure in the
Industrial Dispute between the employers in relation to the
management of Punjab National Bank and their workman,

which was received by the Central Government on
06/9/2012.

 [No. L-12011/93/2007-IR(B-ID))
'SHEESH RAM, Section Officer
ANNEXURE

BEFORE SRI RAM PARKASH, PRESIDING OFFICER,
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-
CUM-LABOUR COURT, KANPUR

Industrial Dispute No. 13 of 08
Between-

Deputy General Secretary

Punjab National Bank Employees Union,
UJ.P. 117/K-36, Sarvodaya Nagar,
Kanpur.

And

The Senior Regional Manager,
Punjab National Bank,
Regional Office,

Birhana Road,

Kanpur.

AWARD

1. The Central Government vide notification no.L-
12011/93/2007/IR(B-IT) dated 28.11.2007, has referred
the following dispute for adjudication to this
tribunal.

2. Whether the action of the management of Punjab
National Bank Kanpur in imposing the penalty of
bringing down to lower stage in the scale of pay by



[T I—EvS3Gi)]

YT &7 TST9R : TR 10, 2012/F1f0% 19, 1934 - 8053

two stages on Sri Laxmi Narian Nishad CTO, vide
order dated 10.04.2004 is legal and justified? If not
to what relief the concerned workman is entitled?

3. In the instant case after receipt of the reference
order from the Ministry, several notices were issued
to the Union for filing of their claim statement in
suppott of the reference order, but each time either
on one pretext or the other, the representaitve for
the union sought adjournment in the case instead
of filing of their statement of claim.

4. Ultimately the case was taken up for hearing by the
tribunal on 03.08.12. Whereas representative for
the management was present before the tribunal
none present from the side of the union nor was
any statement of claim filed.

5. It thus appears that neither the workman nor the
unijon is interested in prosecuting their case before
the tribunal; therefore, the tribunal is having no
option left but to hold that neither the union nor
the workman is entitled for any relief for want of
pleadings and proof in the case.

6. Reference is therefore, decided against the union
and in favour of the management,

RAM PARKASH, Presiding Officer
7% faooh, 14 faawr, 2012
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New Delhi, the 14th September, 2012

5.0.  3357.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 42/2009)
of the Central Government Industrial Tribunal/Labour
Court, KANPUR now as shown in the Annexure in the
Industrial Dispute between the employers in relation to the
management of PUNJAB NATIONAL BANK and their
workman, which was received by the Central Government
on 06/9/2012.

[No. L-12011/59/2009-IR(B-1I)]

SHEESH RAM, Section Officer -

Ye73 a1 12+7

ANNEXURE

BEFORE SRI RAM PARKASH, PRESIDING -
OFFICER, CENTRALGOVERNMENT
INDUSTRIAL TRIBUNAL-
CUM-LABOUR COURT,

KANPUR

Industrial Dispute No. 42/2009
Between

Kamlesh Chaturedi Secretary,
Punjab National Bank Workers Union
U.P. 128/F/75, Kidwai Nagar, Kanpur

AND

Deputy General Manager,
Punjab National Bank,
Regional Office, Birhana road
Kanpur
AWARD

1. Central Government, Mol, New Delhi, vide
Notification No. L-12011/59/2009/IR(B-II) dated
07.10.09, has referred the following dispute for
adjudication to this tribunal—

2. Whether the demand of the Union that the workman

~ working at Branch Office Bidhnu under the
management of Punjab National Bank Kanpur, be
allowed enhanced HRA&CCA in view of the
notification issued by the Government of U.P. is
just, fair and legal? To what relief the union/
workman is entitled to?

3. After exchange of pleadings between the parties,
neither the union nor the workman put his
appearance for their evidence. Ultimately the
opportunity to adduce evidence by the workers
side was closed by the Tribunal vide order dated
16.03.12. Again case was taken up for arguments in
the case but none present from either side to
advance their arguments in support of their
respective case.

4. In view of the above factual circumstances of the
case it clearly emerges out that neither the union
raising the dispute nor the workman is interested in
prosecuting their claim before this tribunal.

5. Considering the facts and circumstances of the case
this tribunat is of the confirmed view that neither
the union nor the workman is entitled for any relief
pursuant to the present reference order for want of
proof. Accordingly, it is held that the reference is
bound to be answered in negative against the union
and in favor of the management. '
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6. Reference is answered accordingly against the
union and in favour of the management.

RAM PARK ASH, Presiding Officer
‘ 78 feeett, 14 faam, 2012
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New Delhi, the 14th September, 2012

5.0. 3358.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. CGIT/
NGP/73/2006) of the Central Government Industrial
Ttibunal/Labour Court, Nagpur now as shown in the
annexure in the industrial dispute between the employers
in relation to the management of Union Bank of India and
their workman, which was received by the Central
Government on 03/09/2012.

[No. L-12012/54/2006-IR(B-11)]
SHEESH RAM, Section Officer

ANNEXURE

BEFORE SHR1.J.P.CHAND, PRESIDING OFFICER,
CGIT -CUM-LABOUR COURT,NAGPUR

Case No.CGIT/NGP/73/2006 Date: 24.08.2012.

PartyNo.1 : The Chief General Manager,
Union Bank of India,
Regional Office, 34/2, Ashirwad
Commercial Complex, Central Bazar Rd.,
Ramdaspeth, Nagpur-440 010.

Versus

Shri Pushkar S/o. Shri Gajanan Joshi,
R/o0. Clo. Maharaj Pan Wale, Saraf Bazar
Chowk, Tajnapeth,

Akola (MS)

AWARD
(Dated: 24th August, 2012)

In exercise of the powers conferred by clause (d) of
sub-section (1) and sub-section 2 (A) of Section 10 of

PartyNo.2

| ‘wmuulwwwu QR AL E SN 1 ] Hyrn
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Industrial Disputes Act, 1947 (14 of 1947) ("the Act" in
short), the Central Government has referred the industrial
dispute between the employers, in relation to the
management of Union Bank of India and their workman,
Shri Pyshkar Joshi, for adjudication, as per letter No.L~
12012/54/2006-1R (B-11) dated 25.08.2006, with the following
schedule:-

"Whether the action of the management of Union Bank
of India through its Chief Manager, Nagpur and Branch
Manager, Kurankhed Distt. Akola (MS) in terminating
the services of Shri Pushkar S/o Shri Gajanan Joshi R/o.
Akola is legal, proper and justified? If not, what relief is
the said workman entitled to?"

2. On receipt of the reference, the parties were noticed
to file their respective statement of claim and written
statement and accordingly, the workman, Shri Pushkar Joshi,
(‘the workman" in short), filed the statement of claim and
the management of Union Bank of India, ("Party No.1" in
short) filed its written statement.

The case of the workman as presented in the statement
of claim is that Union Bank of India is a Nationalized Bank
and is governed by the provisions of Sastri Award, Desai
Award and ditferent bipartite settlements signed between
the managements of the Bank and Federations of Bank
Employees and initially he was appointed as a temporary
employee in sub-ordinate cadre and worked at Akola Branch
of the party no.1 during the years 1999, 2000, 2001 and 2002
for a period of 211 days and wages for the same was paid to
him and he has acquired educational qualification up to
9th Standard and also registered his name in the
employment exchange on 07.02. 1998 and one Shri Ramesh
M. Bhagatwakar was working as part-time sweeper at
Kurankhed Branch and due to his transfer to Rui Branch,
the said permanent post of part-time sweeper remained
vacant w.e.f. 31.10.1998 and one old man carried out the
duties of the vacancy created due to transfer of Shri
Bhagatwakar for some period and as he was fulfilling the
required qualification for the post of the Sub-staff, he made
an application for appointment giving the details of his
experience, educational qualification, details of registration
with employment exchange and being satisfied with the
details furnished by him, he was called for interview and
interviewed and selected by the Branch Manager for the
post of sub-staff and was assigned the duties of sub-staff
at Kurankhed branch on 10.01.2002 and he worked
continuously till 01.03.20035, the day on which his services
came to be terminated illegally by the party no. 1 orally and
wages at the rate of Rs. 20 per day had been paid to him by
party no. 1 through the cashier of the Branch by taking his
signature on Bank's office voucher. It is further pleaded by
the workman that the nature of the duties extracted from
him was of permanent staff and his services were utilized
from 8 AM. to 6 P.M. and he was not given wages for
Holidays and Sundays and he was also not given any

P R Y I
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bonus during the entire period of his service with a
calculated design to deny status of permanent employee
and his name was not shown in the muster roll with malafide
intention and though he had worked for continuously fora
period of more than three years and also worked for more
than 240 days in the 12 calendar months preceding the
date of termination, neither one month's notice nor one
month's pay in lieu of notice nor retrenchment
compensation was given to him and there was violation of
the mandatory provisions of sections 25 F and 25- B of the
Act and a person junior to him was appointed by the party
no. | after termination of his services in violation of the
provisions of sections 25-G and 25- H of the Act and as
such, termination of his services was illegal and unjustified.
The workman has prayed for his reinstatement in service
as permanent employee with continuity and full back wages.

3. The party no. | in their written statement have pleaded
inter-alia that for permanent appointment in the Bank
service, there are certain norms and rules to be followed
including calling of names from local employment exchange,
specified age, specified educational qualification and
personal interview etc. and the initial appointment of the
workman being contrary to the rules framed by the Bank in
this regard is illegal and the workman was engaged by the
Branch Manager, of Kurankhed Branch, Akola as part/full
time, in purely casual and temporary capacity, intermittently
on daily wages, due to administrative exigencies and need
of work as messenger/ peon/Sweeper and he was never
engaged with the intention to give permanent employment
and his engagement was due to exigencies of the services
eg. Leave/absence of permanent staff etc and he is not a
workman as defined in section 2(s) of the Act and therefore,
the provisions of the Act are not applicable to the case and
the alleged dispute does not fall under the definition of
"Industrial Dispute" as defined in section 2 (k) of the Act
and the engagement of the workman was purely on
temporary basis and as soon the purpose for which the
workman was engaged was completed, discontinuance of
his services was inevitabie and mere rendering of service
for some days in a year, as mentioned in the statement of
claim by the workman would not be sufficient to grant
reinstatement in service with continuity and back wages
and the workman is seeking to gain employment through
back door entry and the relief of permanent absorption
cannot be granted by the Tribunal and there is no provision
in the Act, empowering the Tribunal to issue such direction
and no direction can also be given for regularisation of
workman on the only ground that the has put in more than
240 days of work in a year and there was no illegal
termination of the workman w.e.f. 01.03.2005.

It is further pleaded by party no. 1 that the workman
was never appointed to work in subordinate cadre at Akola
branch of the Bank and he had worked on casual basis
intermittently and that does not confer any right on him to
claim as temporary employee and Shri Bhagwatkar, who

was working as a permanent part time sweeper at
Kurankhed branch came to be transferred to Rui branch,
but it is not correct to say that bed]ause of his tr:insfer, the
post of part time sweeper automatically became vacant at
the branch, because a post in the bank is considered to be
vacant post, when the vacancy is approved and notified
and the Branch Manager has no power to appoint any
person on permanent basis and any such appointment
being contrary to the statutory provisions, the same is
null, void and illegal and no legal right can be accrued in
favour of the workman and the workman was engaged to
carry out specific jobs and duly compensated for the same
and the workman did not work continuously during the
period from 10.01.2002 to 01.03.2005 and the workman being
a casual worker, he cannot claim the wages for part time
work as applicable to permanent employees and he was
not entitled for bonus and the workman was doing duties
of casual nature and he did not perform any duties on
Sundays or on holidays and the workman being a casual
labourer on daily wages, his name was not entered in the
roll of permanent employees and as he was never appointed
in services of the Bank, there was no question of entering
his name in the muster roll of the Bank and the question of
delivery of appointment order does not arise, as he was
engaged as casual labourer on daily wages and he was
discontinued as his services were no more required, so
there was never any breach of the provisions of the Act
and provisions of sections 25- F and 25- B are not applicable
to his case and the workman is not entitled to any relief.

4. Besides placing reliance on documentary evidence,
both the parties led oral evidence to substantiate their
respective stands. The workman examined himseif as a
witness in support of his case. In his examination-in-chief,
which is on affidavit, the workman has reiterated the facts
mentioned in the claim. In his cross-examination, the
workman has admitted that he was engaged by the Branch
Manager on temporary basis on daily wages and no written
appointment order was issued by the Bank and his
engagement was not against any vacant post and he was
not selected in the interview and his engagement was not
on the basis of the selection in the interview and his name
was not in the muster roll of the Bank and his engagement
was not made by the Bank due to transfer of Shri Bhagatkar.

5. One Shri M. Kasi Raman, an officer of the party
no. 1 has been examined as a witness on behalf of the party
no.l. The evidence of this witness is also in the line of the
stands taken in the written statement by party no.l. In his
cross- examination, this witness has stated that he had

~ never been posted at Kurankhed branch of the Bank and

the workman was engaged at Kurankhed branch for
sweeping the premises and dusting the tables and chairs
and at the time of termination of the workman, no notice or
notice pay or retrenchment compensation was paid to the
workman.
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6. Atthe time of argument, it was submitted by the learned
advocate for the workman that the workman was
intésviewed and selected by the Branch Manager of
Kurankhed branch and after following the recruitment
procedure, he was appointed in the Bank as a sub-staff,
but no written appointment order was given to him and he
was informed that the appointment order would be kept in
Bank's file and the workman came to be appointed on
10.01.2002 and worked continuously till 01.03.2005, on which
date, his services were terminated orally and though the
workman worked for more than 240 days in the preceding,
12 months of the date of termination, the mandatory
provisions of section 25-F of the Act were not complied

- with and neither one month's notice nor one month's pay
in lieu of notice nor retrenchment compensation was paid
to the workman before termination of his services and as
such, the termination of the services of the workman is
illegal and he is entitled for reinstaterment in service with
continuity and full back wages.

7. Per Contra, it was submitted by the learned advocate
for the party no. I that it is not disputed that the workman
was engaged by the Branch Manager, Kurankhed branch
on purely casual and temporary basis on daily wages and
the Branch Manager is not empowered to appoint anybody
on permanent basis and as the initial engagement of the
workman was purely on temporary basis, on completion of
the work for which he was engaged, his discontinuation
was inevitable and the workman has admitted in his cross-
examination that he was engaged on temporary basis and
there was no cross- examination in regard to these facts as
mentioned in paragraphs 1 and 2 in the affidavit of the
witness examined on behalf of the Bank and as the initial
appointment of the workman by the Branch Manager, who
has no authority to appoint any person on permanent basis
is illegal, the termination of the services of the workman
cannot be construed to be retrenchment and arbitrary and
the workman is not entitled to any relief.

In support of such contentions, reliance was placed on
the decisions reported in 1997 SCC (L & S) {079 (Hirnansu
Kumar Vidyarthi Vs, State of Bihar), 2006 SCC (L & §) 753
(Secretary, State of Karnatak Vs. Umadevi), AIR 1992 SC
789 (Delhi Development Horticulture Employees's Union
Vs. Delhi Administration), 1994 SCC (L & S) 650 (State of
UP Vs. U P State Law Officers Association), 1997 LAV IC
578 {Ashwini Kumar Vs. State of Bihar), 2005 SCC(L & S)
292 (Dhampur Sugar Mills Limited Vs. Bhola Singh), 20035
SCC (L& S)609 (Manager, RBI Vs. S. Mani), 2006 SCC (L
& S} 422 (MP Housing Board Vs. Manoj Srivastava), 2006
SCC (L & S) 434 (MP State Agro Industries Development
Corporation Limited Vs. S.C. Pande), (2007) 1 SCC(L & 8)
163 (State of UP Vs, Deshraj), (2007) 1 SCC(L & §) 270
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(Indian Drugs and Pharmaceutical Vs, Workmen), (2008) 2
SCC{L &3) 931 (Talwara Co-operative Credit and Service
Society Limited Vs. Sushil Kumar) and (2009) 1 SCC (L & S)
834 (State of Kamataka and Others Vs, GV, Chandrashekar).

So, Keeping in view the principles enunciated by the
Hon'ble Apex -Court in the decisions cited by the learned
advocate for the party no.1, the present case in hand is to
be considered,

8. At the outset, I think it necessary to mention that it is
well settled by the Hon 'hle Apex Court in chain of decisions
that the source of employment, the method of recruitment,
the terms and conditions of employment/contract of service,
the quantum of wages/pay and the mode of payment are
not at all relevant for deciding, whether or nota personisa
"workman™ within the meaning of section 2(s) of the Act
and the definition of workman does not make any
distinction between full time and part time employee or a
person appointed on contract basis and there is nothing in
the plain language of section 2 (s) from which it can be
inferred that only a person employed for doing whole time
job isa workman and the one employed on temporary, part
time or contract basis on fixed wages or as a casual
employee or for doing duty for fixed hours is not a workman.
So, even if, in this case, the workman as engaged on daily
wages was a casual labourer, still then, he was a workman
as defined under section 2(s) of the Act.

9. It is also well settled by the Hon'ble Apex Court in a
number of decisions including the decision reported in
2011 [T CLR-461 (Devinder Singh Vs. Municipal Council,
Sanaur) that even a daily rated worker would be entitled to
protection of section 25- F of the Act, if he had continuously
worked for a period of one year or more.

10. Section 25 of the Act is couched in negative form. It
imposes a restriction on the employer's right to retrench a
workman and lays down that no workman employed in any
industry who has been in continuous service for not less
than one year under an employer shall be retrenched until
he has been given one month's notice in writing indicating
the reasons for retrenchment and the period of notice has
expired or he has been paid wages for the period of notice
and he has also been paid, at the time of retrenchment
compensation equivalent to fifteen days average pay for
every completed year of continuous service or any part
thereof in excess of six months.

It is also settled beyond doubt that though section 25-
F speaks of continuous service for not less than one year
under the employer, if the workman has actually worked for
240 days during a period of 12 calendar months both the
conditions are fulfilled and the service of 240 days must be
during a period of twelve calendar months preceding the
date with reference to which calculation has to be made.

e TR



[MPTI—WEUs 3(ii)] |

W &1 TS @ FaFK 10, 2012/FH4F 19, 1934 8057

[t is clear from the principles enunciated by the Hon'ble
Apex Court in a number of decisions that for applicability
of section 25- F of the Act, it is necessary to prove by the-
workman that he worked for 240 days in the preceding 12
calendar months commencing and counting backwards
from the relevant date.

11. 1t is clear from the evidence on record and especially
from the admission of the workman himself that the
engagement of the workman was done by the Branch
Manager of the Branch of the Bank and his engagement
was not on the basis of selection in the interview and the
engagement of the workman was not in accordance with
prescribed procedure of recruitment of the bank.

12. The workman in support of his claim filed his
evidence on affidavit. Besides such evidence, the workman
has relied on the cash vouchers produced by the Bank and
which have been marked as Exts. M-I to M-XXIX. It is
found from the documents Exts. M-I to M-XXIX that the
workman worked for more than 240 days preceding the
date of his termination i.e. 01.03.2005. It is also found from
the materials on record that before termination of the
services of the workman, neither one month’s notice nor
one month's pay in lieu of notice or retrenchment
compensation was given to the workman. As the mandatory
provisions of section 25-F of the Act were not complied
with by the bank, before the termination of the services of
the workman, the termination is illegal and the same
amounts to retrenchment,

13. The question remains for consideration is as to what
relief or reliefs the workman is entitled to.

it is well settled that for grant of back wages, it is
necessary for the workman to plead and prove that he was
not gainfully employed from the date of his termination. In
this case, the workman has neither pieaded nor proved
that he was not gainfully employed from the date of his
termination. Rather, in his cross-examination, he has stated
that he is working in a betel shop and he is earning Rs. 501-
per day. He has also admitted that after his disengagement
from the bank, he was gainfully employed. Hence, the
workman is not entitled for any back wages.

14. The question now for consideration is as to whether
the workman is entitled for reinstatement in service. In this
regard, I think it proper to mention about the principles
enunciated by the Hon'ble Apex Court in the case, between
the In-charge officer and Another versus Shankar Shetty,
reported in 2010(8) SCALE-583. In the said decision, the
Hon'ble Apex Court have held that, "Industrial Disputes
Act, 1947/ Section 25F/Daily wager/Termination of service
in violation of section 25(F)/Award of monetary
compensation in lieu of reinstatement/Respondent was
initially engaged as daily wager by appellants in 1978/His

bep3 44)1g-8

engagement continued for about 7 years intermittently up
to 06.09.85/Respondent raised industrial dispute relating
to his retrenchment alleging violation of ppocedure
prescribed in sec. 25(F) of the Act/Labour court rejected
respondents claim : holding that section 25(F) of the Act
was not attracted since the workman failed to prove that he
had worked continuously for 240 days

ORDER

The action of the management of Union Bank of India
through its Chief Manager, Nagpur and Branch Manager,
Kurankhed Distt. Akola (MS) in terminating the services of
Shri Pushkar S/o Shri Gajanan Joshi R/o Akola is illegal,
improper and unjustified. The workman is entitled for
monetary compensation of Rs.1,00,000 in lieu of
reinstatement. He is not entitled for any other relief.

The party no.- L is directed to pay the compensation of
Rs. 1,00,000 to the workmqn within one month from the
date of Publication of the award in the Official Gazette.

J.P. CHAND, Presiding Officer

¢ fooelt, 14 faamr, 2012
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New Delhi, the 14th September, 2012

8.0. 3359.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Centrai
Government hereby publishes the Award (Ref. No. 234/97)
of the Central Government Industrial Tribunal/Labour
Court, Kanpur now as shown in the Annexure in the
Industrial Dispute between the employers in relation to the
management of Bank of Baroda and their workman, which
was received by the Central Government on 06/9/2012.

[No. L-12012/115/1997-IR(B-II)]
SHEESH RAM, Section Officer
ANNEXURE

BEFORE SRIRAM PRAKASH, HJS, PRESIDING
OFFICER, CENTRAL. GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT, KANPUR

Industrial Dispute No. 234 of 1997
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Between—

Smt-Sangeeta Munshi,
C/oBP Saxené,
426-W-2 Basant Vihar,
Kanpur.

And

The Assistant General Manager,
Bank of Baroda,

Regional Office,

118/330 Kaushalpuri,

Kanpur.

AWARD

1. Central Government MoL, New Delht vide notification
no. L-12012/115/1997-IR(B-1I) dated 27.11.97 has referred
the following dispute for adjudication to this tribunal—

“Whether the action of the management of the
Regional Manager Bank of Baroda Kanpur, of
removing Smt. Sangeeta Munshi, Accounts Clerk of
their Chunniganj Branch, Kanpur, from the muster
roll treating her to have voluntary retired vide their
letter no. UPK/19/PD/717/1528 dated 30.03.93 is legal
and justified? If not to what relief the said workman
is entitled?”

3. It is an admitted fact that Smt. Sangeeta Munshi, the
claimant was appointed as a clerk in Bank of Baroda in
December 1982, at MSA Branch Lucknow. In the last she
was posted at Chunniganj Branch at Kanpur, when she
moved an application for leave on 28.04.92, stating that
she was accompanying her hushand proceeding on foreign
tour for the period 01.05.1992 to July 1992, When the Chief
Manager did not decline the leave the applicant preceded
on leave from 41.05.92,

4. As the assignment of her husband had extended at
Germany, she sent an application dated 30.07.92, for
extension of her leave up to June 1993. In Feb. 1993 she
received a letter in Germany from the bank requiring the
applicant to report for duty. The applicant replied vide letter
dated 15.02.93, stating therein that as her husband was at
Germany so it is difficult for her to return alone. Thereafter
she did not receive any communication from the bank.

5. Later on she further submitted application dated
17.06.93 up to 28.02.94 but she did not receive any
cymmunication. On return from abroad in February1994
she fell ill due to which she could not report for duty.
However from recovery from iliness she reported for duty
at Chunniganj Branch on 04.04.94 and submitted a letter,

but the manager of the branch did not allow her to join the
duties. Thereafter she sent several applications which were
not considered by the management.

6. Later on the bank informed her vide letter dated
08.06.95 that she had been treated to have voluntarily retired
from service. Thereafter she sent a legal notice to the bank
which was duly replied by the bank.

7. 1t has been alleged that the bank has served no charge
sheet to the claimant not any inquiry was conducted before
passing the order dated. Thereafier she raised an industrial
dispute before the Assistant Labour Commissioner
(Central) Kanpur, in which the opposite party has filed a
copy of letter no. so and so dated 30.03.93, allegedly sent
by the bank to the claimant from which she came to know
that the bank had treated her to have voluntarily retired
under paragraph 17 of 5th Bipartite Settlement.

8. It is the letter dated 30.03.93 which is under challenge
before this Tribunal and on the basis of the same it has
been prayed by the claimant that the said letter is iltegal
and is liable to be set aside and he should be reinstated in
the services of the bank with futl back wages, continuity of
service and with all consequential benefits.

9. Opposite party has controverted the aversions of the
claimant. It is contended that there was no leave in her
account; moreover, leave application in case of leave going
abroad, the application has to be forwarded to the Head
Cffice through Zonal Office well in advance. Her application
was rejected and she was informed regarding rejection.
Even thereafter the claimant absconded from duty with
effect from 30.04.92. Thereafter several letters were issued
to her at both the addresses given by her. But she did not
Join the duties. Then the bank was left with no other option
except to sent the notice vide letter no. so and so dated
14.01.93 calling upon her to join the duties within thirty
days of service of the notice failing which it was clearly
mentioned that it would be deemed that she has opted for
voluntarily cessation from employment. This notice was
also served upon her at her Germany address which has
also admitted by her but she did not comply with the
requirements of this notice. Consequently the bank in view
of the provisions enumerated under Para 17 of 5th BPS
dated 10.04.89 treated Smt. Sangeeta Munshi having
voluntarily retired from the banks service on the expiry of
the period stipulated in the notice and accordingly her
name was removed from muster roll and the same has also
been communicated to her vide letter no. so and so dated
30.03.93. The allegation of Smt. Munshi that she received
the communication in 1993 is wrong and denied. It was
within the personal knowledge of the claimant that her
leave has been refused by the bank and still she opted to
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go abroad without permission of the bank which is not
only misconduct but also an act of indiscipline, It is also
stated that there was no need of charge sheet or inquiry in
a case of voluntarily cessation of employment. Moreover,
inquiry in the present case in presence of Smt. Munshi was
not possible because she has absconded and was not
responding the call of the bank to join duty.

10. On the basis of above it is contended by the bank
they have not committed any illegality in the case of the
claimant if she has been treated by the bank to have
voluntarily retired from the service of the bank and thus
she is not entitled for any relief pursuant to the reference
made to this tribunal.

11, Rejoinder has also been filed by the claimant but
nothing new has been averred therein except reiterating
the facts of the claim statement.

12. Both the parties have filed oral as well as oral
evidence in support their respective claims.

13. Whereas claimant has examined herself as W.W. 1
management examined its witness by name Sri Ravi Shanker
Shukla, officer of the Bank as M.W. 1. :

14. Claimant has filed 10 documents vide list dated
01.09.98. These documents are copy of bank letter dated
26.06.87 and copy of applicants application of different
dates (photocopies) alleged to have been sent by the
applicant for extension of leave and copy of bank letter
dated 30.03.93 and 08.06.\95.

\

15. Opposite party has also filed original letters from
serial no. | to 20 vide list paper no, 47/1-2,

16. Heard and perused the whole evidence,

17. The short question in this case to be decided is this
whether in the given fact and circumstances the bank has
properly invoked the provisions of clause 17(b) of 5th
Bipartite Settlement.

18. To deal with this question I would like to describe
facts of this case in brief.

19. M.W.1 has stated on oath that the claimant has
applied for a leave on 28.04.92 intending to go on leave
with effect from 01.05.92 to 31.07.92. As this application
was addressed to the manager and normally an application
for leave for going abroad has to be given well in advance
which has to be forwarded to the head office so it should
have been given at least one month before so her application
was rejected. She was also communicated for the same and
her signature was also obtained. This paper is 36/1 in
original. It clearly states that permission to leave India is
granted by higher authorities and it takes time to route
application through proper channel whereas she has
submitted application on 28.04.92 intending to go on leave

w.e.f. 01.05.92. It is also mentioned that there was no casual
leave in her account and only 9 privilege leave were pending
in her account. There showed inability to sanction the leave.
However they forwarded her apLIication to the higher
authorities.

20. It is stated that she remained absent without any
information since 30.4.92. It is stated on oath that thereafter
bank issued several letters on different dates at both the
addresses given by her but no information was received
by the bank.

21. In this reference I would like to examine the evidence
of W.W.1, wherein she has stated that she has written
several applications for extension of time photocopies of
which have been filed. But she has not filed the proof of
sending of this application either by registered post or
speed post or by air mail. Her statement in this regard cannot
be accepted and the statement of M.W.1 in this regard
cannot be disbelieved. It is stated that when the bank was
satisfied and did not receive the proper reply then they
sent a final notice dated 14.01.93 which is paper no.14/7
requesting the claimant to join the service within 30 days
of the receipt of the notice and if she does not join then it
shall be deemed that she has voluntarily opted for cessation
of service. This notice was sent by registered post which
was also received by her. Original of the registered post
has also been filed. But after the receipt of the notice the
claimant did not join the duties as per requirement nor did
she reply the notice. Thereafter after the satisfaction, bank
issued a final letter dated 30.03.93 which is paper no. 31/1
through registered post which contains the subject — your
voluntarily cessation from employment. This. notice
contains 6 paragraphs, | would like to reproduce paragraph
no. 5 which is as under—

From the above it is evident that you have no
intention of joining the duties, therefore, as per
the provisions as enumerated under paragraph
no.17 of it is deemed that you have voluntarily
retired from the banks service on the expiry of
said notice as mentioned in paragraph 2 above
and accordingly your name has been removed
from muster roll. However, this is without prejudice
to the rights of the management to take any action
under the rule or law of the service.

22, In such circumstances it is contended by the
authorized representative for the claimant that when the
management has claimed in their written statement that
she has committed an act of misconduct and indiscipline
then it was mandatory for the management to hold an
inquiry.

23. I have considered ali the fact and circumstances in
this respect also.
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24, The management has placed reliance upon the
provision of clause 17 of 5th BPS dated 10.04.89.
Mafiagement has also placed reliance upon a decision of
the Hon’ble Apex Court in the case Regional Manager Bank
of Baroda and Anita Nandrajog 2009 (123) FLR 154 Supreme
Court,

25. 1n this case also there was a matter of voluntarily
cessation of employment and the same provisions of clause
17(b) of BPS were considered. Respondent was employed
in the Bank of Baroda as accounts clerk — remained absent
from duty for long period several times without permission.
of leave. On last occasion remained absent for more than
150 days — Bank invoked the provision of 17(b) of 5th

" BPS and asked the employee to join within 30 days else it
would be deemed that she has taken voluntarily retirement.
Held — that under clause 17 (b) of settlement bank can
validly order veluntarily cessation of employment — Order
of the bank terminating services of respondent as a
voluntarily cessation of her job up held,

26. The facts of the present case are similar in nature.
The claimant was working as account clerk. She was
expected to know the rules of the bank. She was also not
having any such leave in her account. She has not given
any application well in time, She has taken the leave granted
or she may have thought that she may be absconding for a
leng period and bark will not take any action.

27. Opposite party has contended that they have served
several letters but she did not respond and ultimately the
bank issued final notice dated 14.01.93 which is about after
8-months that she must join her duties within 30 days but
she did not join nor replied the letter within time.

28. In such circumstances the bank was left with no
other option except to issue an order dated 30.03.93 which
ispaper no. 14/9. The bank invoked their powers under the
said provisions. I think that this power is vested with the
management giving a deeming clause of treating, an
employee to have voluntarily retired from service so that
no stigrna is imposed upon the employee in the case of
voluntarily cessation of service.

29. If department holds an inquiry and removed the
employee or terminates his services then definitely a stigma
is casted upon the character of an employee.

30. Under the provision of this clause the power still
vested with the management if they want they can still take
action against the employee departmentally. Therefore, in
such circumstances, there is no force in the contention of
thie authorized representative for the claimant that the
management was bound to hold an Tnquiry.

-;31. It is also contended by the AR, for the WR that
there must be a reasonable satisfaction of the management
before invoking such provisions,

32. Opposite party has contended that the bank has

taken all the steps to procure the attendance of the
employee te join her duty but did not respond to any letter/
notice nor did she join her duties within thirty days of the
final notice dated 14.01.93. In such circumstances in my
view there is a reasonable satisfaction of the management
that the employee was not intending to join her duty within
the stipulated period. This contention of the AR also fails.

33. Claimant has also placed reliance upon a decision
2005(105) FLR 758 Allahabad High Court between Pramod
Kumar Gupta & CGIT, Kanpur.

34. T'have respectfully gone through the principle laid
down.

35, Considering the facts of the présent case and the
decision of the Hon’ble Apex Court as guoted above, I am
of the view that the action of the management in removing
her name from the muster roll treating her to have voluntarily
retired is legal and justified. There is no breach of any
statutory provision and of principle of natural justice.
Accordingly it is held that the claimant is no entitled for
any relief,

36. Reference is answered accordingly against the
claimant and in favour of the bank.

RAM PARKASH, Presiding Officer
T2 feoett, 14 foamm, 2012
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New Delhi, the 14th September, 2012

5.0, 3360.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref, No. 145/
2011) of the Central Government Industrial Tribunal/Labour
Court No. 1, New Deihi now as shown in the Annexure in
the Industrial Dispute between the employers in relation to
the management of Industrial Finance Corporation of India
and their workman, which was received by the Central
Government on 10/09/2012,

[No, L-12011/140/2006-IR(B-ID)]

SHEESH RAM, Section Officer
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ANNEXURE

BEFORE DR. R.K. YADAV, PRESIDING OFFICER,
CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNALNO. 1, KARKARDOOMA
COURTS COMPLEX, DELHI.

L.D. No. 145/2011

The General Secretary,

All India Industrial Finance Corporation
Employees Asson, IFCI Tower,

61, Nehru Place,

New Dethi-110019.

... Workman
Versus
The General Manager (HR),
Industrial Finance Corporation of India,
61, Nehru Place,
New Delhi-110019.
...Management

AWARD

Right of reimbursement of newspaper bills was conferred
on its Class I1l and IV employees by the Industrial Finance
Corporation of India Ltd. (in short the Corporation), vide
circular No.16/2005 dated 13.07.2005 with effect from
01.04.2005. All India Industrial Finance Corporation
Employees Association (in short the Association) asserted
that newspaper bill reimbursement cught to have been
granted from 01.07.2003 on the lines of Industrial
Development Bank of India (in short IDBI) Circular No. 877
dated 20.08.2003. The Association also claimed that medical
allowance may also be reimbursed to Class IIl and IV
employees of the Corporation with effect from 01.04.2005
on the lines of IDBI circular dated 21.07.2003. Demand, so
raised by the Association, was not conceded to by the
Corporation. Therefore, the Association raised a dispute
before the Conciliation Officer, wherein it was claimed that
comprehensive health check up claim, medical facilities,
claim for grant of advance upto Rs. 50,000.00 for purchase
of personal computers, grant of car loan of Rs. 1.60 lakh
and reimbursement of newspaper bills may be made on the
pattern of IDBI circulars. Demand, relating to grant of car
loan, claim for grant of advance for purchase of personal
computer and comprehensive health scheme, was conceded
by the Corporation. Corporation contested the claim in
respect of other demands, hence conciliation proceedings
failed. Conciliation Officer submitted the failure report and
on consideration of that report, appropriate Government
referred the dispute to Central Government Industrial
Tribunal No, I, New Delhi, for adjudication, vide order No.
L-12011/140/2006-IR(B-I1) dated 06.07.2007 with the

following terms:

Le73 ¢ )12~ 9

Whether the demand of the union regarding
-reimbursement of medical allowances and

newspaper allowance wnth retrospectwé,effect at

par with IDBI is just, fair/and legal? If so to what

relief the union is entitled to and from which date?”

2. Claim was filed by the Association pleading therein
that wages, advances. Welfare schemes, medical facilities,
superannuation benefits and other facilities/ service
conditions of Class Il and IV employees of the Corporation

- are at par with their counterparts serving IDBI and RBI,

which fact is evident from various bipartite settlements
signed between the parties. Apart from settlements,
Corporation has been following rules and regulations
obtaining in IDBI in matters relating to conditions of service/
facilities applicable to its employees. The Association took
up certain outstanding issues with the Corporation for
implementation. Corporation did not pay any heed. The
Association was constrained to raise an industrial dispute
before the Conciliation Officer on 04.04.2005. However,
during pendancy of the said dispute, Corporation conceded
demand of the association for grant of car loan, modification
of scheme for grant of advance for purchase of personal
computer and reimbursement of medical allowance on the
pattern of IDBI circulars. However, demand of the
Association for reimbursement of newspaper bills, with
effect from 01.07.2003 instead of 01.04.2005, was turned
down. Action of the Corporation is illegal and arbitrary in
that regard. Corporation issued Circular No.16/2005 dated
13.07.2005 wherein reimbursement of newspaper bills was
made permissible with effect from 01.04.2005. It has been
projected that the action of the Corporation, in not granting
reimbursement of newspaper allowance retrospectively
with effect from 02.07.2003, is illegal. The Association claims
that the Tribunal may grant retmbursement of bills allowance
to class 11l and I'V employees of the Corporation with effect
from 1.07.2003 to 31.03.2005.

3. Claim was demurred by the Corporation pleading that
on 18.01.2008 recognition of the Association was
withdrawn, since it had not conducted its elections for the
past more than six years. Therefore, the Association has
no right to raise the issue before the Tribunal. Settlement
dated 06.08.2007, arrived at between the parties, came into
operation retrospectively with effect from 01.11.2002. There
is no provision in the settlement in respect of its
modifications, during its currency. No provision was also
there in the settlement to the effect that settlements arrived
at between the union recognised in the establishment of
IDBI and the IDBI would be applicable to the employees of
the Corporation. Corporation had considered the demands
raised by the Association and Circulars No. 7,16, 17, 18, 19
and 20 all of 2005 were issued on 13.07.2005. The demand
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made by the Association for grant of reimbursement of
newspaper bills at par with the TOBI circular is without any
basis. Their claim is not justified and hence it may be
dismissed, pleads the Corporation..

4, Vide order No. Z-22019/6/2007 -IRC-1I dated 30.03.2011,
the appropriate Government transferred the dispute to this
Tribunal for adjudication.

5. On receipt of the dispute for adjudication, the Tribunal
issued notice to the Association to come and prosecute
their grievance. Notice was sent by registered post on
11.02.2011 at the premises at No.M-202, Anupam Apartment,

- East Arjun Nagar, Shahdara, Delhi, where the Association
has shifted its office, which fact emerged out in 1.D No.46/
2009. The postal article was neither received. back nor
anyone appeared on behalf of the Association. Presuming
that official acts were regularly performed by the postal
authorities, this Tribunal formed an opinion that notice
was served on the Association. Since none came forward
on behalf of the Association, this Tribunal was constrained
to proceed with the matter under rule 22 of Industrial
Disputes (Central) Rules, 1957.

6. No evidence was adduced on behalf of the
Association at any point of time. Affidavit of Ms. Pooja
Tiku was tendered as evidence on behalf of the Carporation,
Sihce none was there on behalf of the Association,
Corporation had ¢losed its evidence.

7. Shri Dinkar Singh, authorized representative,
advanced arguments on behalf of the Corporation. I have
given my careful consideration to the arguments advanced
at the bar and cautiously perused the records. My findings
on issues involved in the controversy are as follows:

8. Inher affidavit dated 09.08.2011 tendered as evidence,
Ms. Pooja Tiku swears that settlement dated 06,08.2007
was entered into between the Association and the
Corporation, which retrospectively came into effect from
01.11.2002. It was to remain in force upte 2.10.2007. There
was no provision in the said settlement in respect of
modification of the provisions contained therein. It was
also not detailed therein that service conditions applicable
to the employees of IDBI shall apply to the employzes, to
whom the aforesaid settlement relates, Tt was mentioned in
the settlement that on expiry of the period of its operation,
settlement relating to pay and allowances will be initiated
and nutually agreed upon between the parties. She details
that the Corporation conceded the demands of the
Agsociation and issued circular No. 7, 16, 17, 18, 19 and 20,
all'of2005, on 13.07.2005. Corporation has no obligation to
accord same benefits and facilities as are applicable to the
employees of IDBI.
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9. Settlement dated 06.08.2007 has been perused by me.
It has been given retrospective effect from 01.11.2002 and
would remain in operation for a period of five years from
that date. It has been detailed therein that any changes in
or to any of the provisions of the settlement, if becomes
necessary, may be made in writing by mutual consent of
the parties thereto. Except as otherwise mutuajly decided,
the settlement has been made final in respect of economic
and financial matters, raised in the charter of demand served
upon the Corporation. Therefore, it is apparent that any
change in the provisions of the settlement may be arrived
at by mutual written consent. No case has been projected
by the Association that such mutuaf written consent was
arrived at between the parties for grant of reimbursement
of newspaper bills with effect from 01.07.2003, at par with
the IDBI circular. Therefore, claim put forward by the
Association that reimbursement of newspaper Association
may be granted with effect from 01.07,2003 is not founded,
in terms of provisions of settlement referred above.
Settlement nowhere speaks of grant of reimbursement of
newspaper bills,

10. Circular No.16/2005 dated 31.07.2005 has been
perused. It projects that the Corporation has decided to
reimburse expenses incurred for purchase of newspaper to
all confirmed Class 111 and IV employees with five years
service in the Corporation, with effect from 01.04.2005. Class
I employees shall be reimbursed Rs.125.00 per month and
Class 1V employees shall be reimbursed Rs. 100.00 per,
month. The said circular creates right for reimbursement of
newspaper bills in favour of the employees of the
Corporation. '

11. Before the Conciliation Officer, the Association
projected that the Corporation had granted reimbursement
of newspaper bills to its officers on the pattern of IDBI
Circular. Issue was raised that the Corporation has
discriminated Class [II and 1V employees in the matter of
grant of reimbursement of newspaper bills. Whether Class
HI and IV employees have right of equal treatment at par
with the officers of the Corporation? For an answer legal
provision will be considered. Equality before law and equal
protection of laws are fundamental rights of every person,
ordains Article 14 of the Constitution. The guiding
principles laid in Article 14 are that persons, who are similarly
situated, shall be treated alike both in privileges conferred
and hability imposed, which means that amongst equals
the law should be equal and should be equally administered
and that like should be treated alike. Article 16 of the
Constitution guarantees equality of opportunities for alt
citizens in matters relating to employment or appointment
to any office under the State. What is guaranteed is the
equality of opportunity. Like all other employers,

[T | U (YT )
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government is also entitied to pick and choose from
amongst a large number of candidates offering themselves
for employment, But the selection process must not be
arbitrary. The guarantee given by clause (a) of Article 16 of
the Constitution will cover (a} initial appointments (b)
promaotions (c) termination of employment (d) and matters
relating to salary, periodical increments, leaves, gratuity,
pension, age of superannuation etc. Matters relating to
employment or appointments include all mattes in relations
to employment both prior and subsequent to the
employment which are incidental to the employment and
form part of the terms and conditions of such employment.

12. Fundamental rights guaranteed by Article 14 forbids
class legislation, but does not forbid classification or
differentiation which rests upon reasonable ground of
discretion. Classification is the recognition ofthe relations,
and in making it the Government must be allowed a wide
{atitude of discretion and judgment. In a way, the
consequences of such classification would undoubtedly
be to differentiate persons belonging to that class from
others, The classification must be founded on an intelligible
differentia which distinguishes persons or things-that are
grouped together from others left out of the group and the
differentia must have a rational relation to the object sought
to be achieved. Classification may be made according to
the nature of persons, nature of business, and may be
based with reference to time.

13. Concept of equality guaranteed by Article 16 of the
Constitution is something more than formal equality and
enables the underpriviteged groups to have a fair share by
having more than equal chance and enables the State to
give favoured treatment to those groups by achieving real
equality with reference to social needs. 'Protection
discrimination' enabled the State to adopt new strategy to
bring underprivileged at par with the rest of the society, by
providing all possible opportunities and incentives to them.
Therefore a class may be allowed to have preferential
treatment in the matter relating to employment or
appointment. There cannot be rule of equality between
members of separate and independent group of persons.
Persons can be classified in different groups, based on in
terms of nature of persons, nature of business and with
reference to time.

14. Class HI and IV employees of the Corporation are a
separate class in themselves. They are employees of
category who fall within the ambit of the definition of
workmen, as enacted by clause(s) of section 2 of the
Industrial Disputes Act, 1947, Workmen employees fall in
distinct and different category than officers of the
Corporation. Officers have mainly managerial or
administrative functions or they may have been employed
in supervisory capacity to perform functions mainly of

managerial in nature. Therefore, it is evident that employees,
who fall in workmen category, ard on a differen‘ pedestal
than the officers who perform Imainly‘managerial or
administrative functions or supevisory functions. They
are recruited through different recruitment rules and their
responsibiiities cannot be similar. Under. these
circumstances, 1 am constrained to conclude that officers
of the Corporation form a class/distinct and different than
the workmen employee of the Corporation. Corporation
has rightly made classifications in the matter of grant of
reimbursement of newspaper bills to its officers and
workmen employees. Unequals cannot claim equal
treatment. Contention of the Association is unfounded on
that count too. .

15. In view of the reasons detailed above, it is apparent
that the Association has not been able to establish that the
workmen employees are entitled for reimbursement of
newspaper bills with effect from 01.07.2003 to 31.03.2005
Claim put forth by the Association is devoid of merits.
Same is accordingly, brushed aside. An award is passed
against the Association and in favour of the Corporation.
It be sent to the appropriate Government for publication.

Dr. R K. YADAV, Presiding Officer
Dated 31.08.2012
¢ feweh, 18 faawar, 2012

wLan. 3361 —rifw faare sfufmam, 1947 (1947
FT 14) W7 U 17 F ATE F FF GWER 3 AF F
TEYES % Hag P ot 6 wHer % W ey |
fafde sitifirer foaams # Sia o siifie sty
=qrETerd, |, 2, {rEs ® ude R -I(Eed dem
Hieftamdd-2/83 3E 2001 ) ) FHITAG S § S HER
TEHET HY 11-9-2012 FHY I &1 41 | '

[H. T&-12012/48/2001-31T8 &R (Sf1-11)]
Y9 TW, ST AHER

New Delhi, the 18th September, 2012

8.0. 3361.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award Part 11 (Ref. No.
CGIT 2/83) of the Central Government Industriai Tribunal/
Labour Court No. 2, Mumbai now as shown in the Annexure
in the Industrial Dispute between the employers in relation
to the management of Dena Bank and their workman, which
was received by the Central Government on 11-9-2012.

[No.L-12012/48/2001-IR (B-11))
SHEESH RAM, Sectior{ Officer
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ANNEXURE

 BEFORETHECENTRAL GOVERNMENT
" INDUSTRIAL TRIBUNALNQ.2, MUMBAI

PRESENT
K.B. KATAKE, Presiding Officer
" Reference No. CGIT-2/83 of 2001

EMPLOYERS INRELATION TOTHE MANAGEMENT
OFDENA BANK

The Assistant General Manager(P)
Dena Bank,
7th Floor,
- World Trade Centre
Cuffe Parade
Mumbai-400 005.
AND
THEIR WORKMEN
Shri Deepak Narayan Jadhav
K.M. Boricha wadi
Room No.2
Shradhananda Road
Vile Parle (E)
Mumbai 400 057
APPEARANCES:
FORTHEEMPLOYER

¢

Ms. Nandini Menon,
Advocate

Mr. V. J. Amberkar
Advocate

FOR THE WORKMEN

Mumbai, dated the 3 1st July 2012.
AWARD-PART-11

The Government of India, Ministry of Labour &
Employment by its Order No. 1.-12012/48/2001-IR(B-1I),
dated 18/22.06.2001 in exercise of the powers conferred by
clause (d) of sub-section (1) and sub-section 2 (A) of
Section 10 of the Industrial Disputes Act, 1947 have referred
the following industrial dispute to this Tribunal for
adiudication:

"Whether the action of management of M/s. Dena
Bank by dismissing Shri Deepak Narayan Jadhav
from the services of the Bank is justified and
propet? I not, then what relief the workman is
entitled to?"

2. After receipt of the reference from the Ministry of
Labour & Employment, both the parties were served with
the notices. They appeared through their representatives.
Second party workman has filed his statement of claim at
Ex-9. According to him, he was serving as Cleaner-cum-
Sepoy in the first party Bank. He served for about {1 years.
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He was dismissed from the service for alleged misconduct
mentioned in the chargesheet dated 6/1/1989. It was alleged
that the second party workman was in collusion with
customer of the Bank Shri Virendra Patel and has committed
fraud. The allegation of forgery and fraud are totally false
and baseless. The workman was made scape goat for the
act of his superiors. The said customer Mr. Virendra Patel
was not examined in the inquiry. The other staff members
were not examined. The inquiry was not fair and proper.
The workman alone cannot commit such a forgery or fraud
on Bank being a Cleaner-cum-Peon. All the record was in
custody of higher officers of the first party. The keys of
various sections are kept with the officers of the first party.
The inquiry officer ignored these things. He also ignored
how second party alone can falsely credit in SB A/c of the
customer without the help of other officers of the first party.
Those officers were not examined in the inquiry proceeding.
There was no evidence against the second party inspite of
that, the inquiry officer held him guilty and awarded the
punishment. The inquiry was not proper as well as the
findings of the inquiry officer were perverse. Therefore the
second party prays that the order of dismissal of service
be set aside and he be reinstated in service with full back
wages and continuity of service from the date of dismissal
and with all consequential benefits.

3. The first party management resisted the statement of
claim vide its written statement Ex-12. According to them,
the workman was dismissed by an order dated 30/03/1989.
His appeal was dismissed on 14/06/1989. The workman has
raised this dispute at a very late stage. Therefore it s hit by
the principle of delay and laches in raising the industrial
dispute. According to them, most of the officers having
personal knowledge of the case who were working at the
relevant time are retired from service. Some have taken
VRS from service. Therefore they are not available. They
further contended that record of the relevant time was also
destroyed as it is 11 years old record. Therefore they
strongly objected the claim on the ground of delay and
laches in raising the industrial dispute. They further
contended that Mr. D. V.Kulkamni, Sr. Manager of Worli
branch was appointed as inquiry officer. The workman was
represented by Mr. B.Saikumar, the representative of his
choice. According to them sufficient opportunity was given
to the workman to defend himself and the findings of the
inquiry officer are not perverse.

4. According to them the workman has admitted before
the inquiry officer that he had removed ledger folio of SB
A/c nos. 6184 & 6915 from ledger no. 3. He also admitted
that credit entries in the said folio were made by Mr. V.N.Patel
and his associates. He further admitted that he kept back
the said folio in the ledger. According to them, workman
also admittted that he knew about the cheque of Rs. 21,000
deposited by Shri V.N.Patel in the account of Royal Traders
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and he knew that the said cheque was cleared by the
branch. He also admitted that he knew about the fictitious
credit entries made in the SB A/c no. 6184 and 6915 and
that the balances of these accounts were increased in that
manner. In view of these admissions, Presenting Officer
did no led any oral evidence but produced xerox copy of
cheque dt. 17-11-1989 and the xerox of ledger folio of SB
Alc n0.6184 & 6915. On the basis of admission of the
workman, inquiry officer recorded his findings and
submitted his report. The disciplinary authority considered
the inquiry proceeding and report and proposed
punishment of dismissal without notice to the workman,
Accordingly showcause notice df. 14-3-1989 was issued
to the workman calling upon him to show cause as to why
the punishment of dismissal without notice should not be
imposed on him. Personal hearing was given to him on 21-
3-1989. In the personal hearing workman merely requested
for lenient view. The disciplinary authority after considering
the report of the inquiry officer and the explanation of the
workman passed the order dated 30.03.1989 dismissing the
workman from service without notice. In appeal against
the said order, workman had merely asked for leniency in
the punishment and had not challenged the inquiry
proceeding or findings of the inquiry officer. According to
them, the reference is also hit by provision of res-judicata
as workman has already raised industrial dispute in 1995
and the said was decided on merit. They parawise denied
all the contents in the statement of claim and prayed tha

the reference be dismissed with cost. ‘

5. My 1d. Predecessor had framed the issues at Ex- 15.
The issue no.2 and 3 therein in respect of inquiry and
findings were treated as preliminary issues and in Part-1
award dt. 12/4/2007 my Id. Predecessor held that inquiry
was not fair and proper and findings are perverse and first
party was directed to justify its action by leading evidence.
Both parties have led their evidence on the remaining
issues,

6. In part-1 award the inquiry was held not fair and proper
and the findings were declared perverse. Therefore the
first party was directed to lead their evidence to prove the
charges of misconduct against the second party. Therefore
earlier remaining issues are re- casted as follows:

S.No. Issues Findings
i Whether the reference is hit by delay and
laches? . Yes.
4. Whether the first party has proved the
charges or any of the charges of
misconduct leveled against the second
party? Yes.
5 If yes, whether the punishment of
termination is proportionate to the proved
misconduct of the second pariy? Yes.
6 What relief the wotkman is entitled to ? No relief.

o772 661916

REASONS
Issue No. 1: i : -

I . Y

7. In this respect the fact isf not disputed-( that the
workman was removed from the service w.e.f. 14-03-1989,
he appeal was also dismissed in the year 1989. However till
1995 workman did not raise any industrial dispute. In short
he gave an application to the Labour Commissioner six
years after his termination. Present dispute is raised in the
year 2001. It was raised almost 10 -11 years after the date of
termination. Therefore Ld. Adv. for the first party submitted
that the reference is hit by the principle of delay and laches
on the part of second party. In this respect the Ld. adv. for
the second party submitted that for raising the industriai
dispute, no limitation is prescribed. Therefore delay in
raising the industrial dispute would not come in the way of
second party workman.

8. Inthis respect the Ld. adv. for the first party submitted
that though delay is not prescribed, it was the duty of the
second party workman to raise the industrial dispute within
a reasonable time specially when the issue or point in
dispute is relating to the documents of the Bank. He
submitted that it is alleged that the second party workman
had made number of false credit entries in the account of a
customer Mr. Virendra Patel and his relative and Mr. Virendra
Patel on the basis of these false credit entries tried to transfer
huge amount of more than Rs. four lakhs. The Ld. adv. for
the first party submitted that as there is delay in raising the
dispute, most of the officers and employees who were
serving at the relevant time are retired or have taken VRS
and are not available for evidence. The Ld. adv, further
submitted that most of the Bank record is also destroyed
due to passage of time as well as due to natural calamities
of heavy rains. He submitted that Bank record is preserved
for a certain period. Thereafter as per rules the same is
destroyed. He therefore submitted that the second party
workman was also serving in the Bank and was well aware
of all these facts, Therefore he has raised the industrial
dispute at a late stage. It would cause prejudice to the right
of the first party. Therefore he submitted that, such a delay

- is fatal to the claim of the second party.

9. In support of his argument the Ld. adv. for the first
party resorted to the Apex Court ruling in Nedungadi Bank
Ltd. V/s. K.P.Madhavankutty and Ors. (2000) 2 SCC 455. In
that case the Central Government has sent the reference
after lapse of about 7 years of the order of dismissal. On
the point Hon'ble court in para 6 of the judgment observed
that;

"At the time reference was made, no industrial
dispute existed or could be even said to have
been apprehended. A dispute which is stale could
not be the subject matter of the reference under
Section 10 of the Act as to when a dispute can be
said to be stale would depend upon the fact and
circumstances of each case."
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10. The Ld, adv, also resorted to another Apex Court
ruling in Assistant Executive Engineer, Karnataka V/s.
Shivlinga (2002) 10 SCC 167 wherein the Hon'ble Apex Court
in respect of delay in raising industrial dispute observed
that;

" In cases where there is a serious dispute or
doubt : In such relationship and record of the
employer become relevant, the long delay would
come in the way of maintenance of the same. In
such circumstances to make them avaiiable to a

Labour Court or the Industrial Tribunal to.

adjudicate the dispute appropriately will be
impossible. A situation of that nature would render
the claim to have become stale. "

I1. The Ld. adv. pointed out that in the case at hand the
record of the Bank is relevant in deciding the point of
mischief for which second party was charged. He further
pointed out that by the passage of time and due to natural
calamity, most of the record of the Bank was destroyed. He
also submitted that the concerned officers who were
working in the branch in the year 1988-89 are no more in
service of the Bank. Some are retired and settled at various
places. Therefore he submitted that the records as well as
concerned witnesses are not available as there is extra
otdinary delay in raising the dispute. The Ld. adv. further
submitted that the reason given by the workman for the
delay is false and unacceptable. According to him, the
workman has pleaded that, union was looking after his
case. However he pointed out that in his cross-examination
at Ex-79 the workman has stated that he sent letter dated
23-2-1995 raising dispute. The said letter is at Ex-80. It was
sent by the workman himself. There is no reference of any
union in this letter. This letter Ex-80 is the letter sent to ALC
(C) Mumbai by which the dispute was raised by the
workman. In this letter there is no reference that his matter
was handled by any union. There is also no reference that
he was member of the union either. In his cross at Ex-79 he
says that, he has filed documents in the court to show that
he has raised dispute prior to 1993 and he also says that he
has filed documents to show that he was member of All
India Bank Employees Association. However he has not
filed any such document on record to show that he was
member of the union or any dispute was raised by the
workman or the union prior to 1995, Furthermore after he
raised dispute before ALC (C) in the year 1995 it appears
that he has not made any follow up of the dispute before
ALC (C) and again kept quiet for few more years.

12. No doubt there is inordinate delay in raising the
industrial dispute. The point involved in this dispute are in
respect of charges of forgery and making false credit entries
in the accounts of customers by the second party workman,
The dispute of the workman is relating to the documentary
evidence of Bank such as ledgers, scroll book, day register,
cheque leaves, credit slips etc. After destruction of these

documents no doubt great prejudice would be caused to
first party Bank in proving the charges. The dispute hergéin
is based on the record of the Bank. Therefore in the light of
above observations of the Apex Court I hold that claim of
the workman has become stale as there is inordinate delay
in raising the dispute. Accordingly I decide this issue no,1
in the affirmative.

Isswe no.4:—

13. Though the reference is stale and hit by principle of
delay and laches, as all the issues were framed, the other
issues are also required to be discussed and answered.
Therefore I discuss and decide this issue nos.4 in the light
of evidence on record.

14. As per the chargesheet, three charges were leveled
against the workman. They are no.1. Tampering with Bank's
record and or 2. Committing fraud on the Bank, 3. Doing
acts prejudicial to the interest of the Bank involving or
likely to involve the Bank into serious losses. Though these
are three charges, they are interlinked and interconnected.
It is the case of the first party that the second party workman
made some false credit entries in the account of Mr. Virendra
Patel bearing SB A/c. n0.6184 and from time to time he
made false entries of total Rs.4,75,948.55 paise. It is also
alleged that, the second party also made false credit entries
1o the tune of Rs.3,07,233 in the $B A/c, No.6915 standing
Jjointly in the name of Ms. Indira Patel and Mrs. Maniben
Patel. In this respect witnesses Shri J. Udvadia (Ex-59) and
Shri M. Engti (Ex- 76) have narrated in their respective
statements about the false and hollow credit entries in the
ledger folio. Number of credit eniries were made in both
these accounts in ledger folio. However there were no
corresponding entries in the SB cash scroll as well as in the
register for that day for deposit of the amounts shown to
have deposited from time to time. The second party workman
has not challenged that these entries are false and bogus.
He merely challenged that these false credit entries in the
ledger folio in these two accounts were not made by him.
Repeatedly he has contended in his statement of claim Ex-
9 as well as in his affidavit at Ex-18 that the ledger book
used to be in the custody of officers and he being a Peon
was not supposed to make such entries in the ledger book
at his own. According to him the ledger book used to be in
the custody of higher officers and it was not possible for
him to reach upto the ledger book and to make such false
entries. In this respect the Ld. adv. for the first party pointed
out that in his cross examination (Ex-79) the workman had
admitted that Mr. M.Engti was working as officer when he
was working at Vile Parle (W) Branch from 1979 to 1989. He
further admitted that in those days the work was done
manually. In his cross he further says that after office is
opened by the officer they used to clean the same. He
further says that every day officers used to open the cup
board and cleaner-cum-sepoys, the daftary, head peon,
cash peon used to take out the ledger book, cash scroll,
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control book, token book, transfer scroll, rubber stamps of
the branch. He further admitted in his cross that they used
to keep the books on the table. He further says that he
knew the place of books and registers and used to keep the
ledgers in serial order as per Savings account and Current
account on the tables of the respective clerks. The Ld. adv
submitted that these facts show that the second party
workman had access to the ledger book and had every
opportunity to make false entries in the ledger book.

15. The Ld. adv. pointed out that the gross salary of the
workman in the year 1989 was Rs.21 00. In the year 1986 his
salary must be less than that. Inspite of that he admitted in
his cross at Ex-79 para 30 thereof that he had opened
savings Ac. no.13194 with Manoj Villa Branch. He admitted
the cash deposits made into his saving Ac. He admitted
cheque issued from his SB Ac. to D.K. Electronics (Ex-88 to
92). He admitted the copy of the cheque Ex-55 for Rs.6000
issued to D. K. Electronics from his SB Ac. It is at Ex-93.
From this evidence the Ld. adv. for the first party submitted
that though there is no direct evidence any body seen the
workman making the entries in the ledger book, However
first party has shown that the second party workman has

access and opportunity to make the false entries in the .

ledger book of the above referred two accounts. The second
party has also admitted in his cross at Ex-79 that he used
to handle the ledger books and used to arrange the same
on the table of the concerned clerks after cleaning the Bank
premises. Therefore version of the second party does not
stands to reasons that the books of account were in
exclusive possession of the officers and he had no access-
to the ledger books to make false entries.

16. The second party has also admitted the credit entries
in his own account. It shows that he has deposited much
more amount in his account than his pay. He has not pointed
out any other source of his income other than the pay. It
also indicates that the financial transaction of second party
workman were suspicious. The Ld. adv. for the first party
further submitted that had any officer involved in the
mischief and fraud he would have made necessary
corresponding entries in the other account books. From all
these circumstances, the Ld. adv for the first party
submitted that all these facts indicate the second party has
played the mischief. He further submitted that keeping quiet
for number of years after termination by the second party
also is a relevant circumstance indicating preponderance
of probability of fraud and mischief committed by the
second party workman,

17. In this respect Ld. adv. for the second party
submitted that this is not sufficient evidence to hold the
second party guilty. There is no witness who has seen the
second party making entries in the ledger book of these
two accounts. He submitted that the fraud and mischief
must have been committed by some officer and the second
party workman is made scape-goat merely to protect the

officer. In this respect the Ld. adv. for the first party pointed
out that though there is no evidence to prove the guilt of
the second party beyond reasonalle doubts as it requires
to establish the offence in a crithinal case, however he
submitted that the evidence on record ‘points out the
preponderance of probability of the second party and
preponderance of probability suffice the purpose to hold
the second party workman guilty in departmental inquiry.
In support of his argument, the Ld. adv. for the first party
resorted to the Apex Court ruling in State of Haryana &
Anr. V/s. Rattan Singh (1977)2 SCC 491 wherein the Hon'ble
Apex Court on the point of proof in domestic inquiry
observed that; L

“In a domestic inquiry all the strict and
sophisticated rules of evidence act may not apply.
All materials which are logically probative for 2
prudent mind are permissible, though
departmental authorities and Administrative
Tribunals must bg careful in evaluating such
material and should not glumly swallow what is
strictly speaking not relevant under the Evidence
Act.”

18. The Ld. Adv. also resorted to another Apex Court
ruling in J. D. Jain V/s. Management of State Bank of India
and Anr (1982) | SCC 143 wherein the Hon'ble Court held
that in domestic inquiry strict rule of evidence is not
applicable and charge need not be established beyond
reasonable doubt and proof of misconduct is sufficient. In
that case the confession of the delinquent made in presence
of higher officer was held reliable. The Ld. adv. also resorted
to another Apex Court ruling in Maharashtra State Board
of Secondary and Higher Secondary Education V/s. K.S.
Gandhi & Ors. (1991) 2 SCC 716 wherein the Hon'ble Court
the same ratio is reiterated by the Hon'ble Apex Court that
strict rules of Evidence Act and standard of proof envisaged
therein do not apply to departmental proceeding or
domestic Tribunal. The same principles is again reiterated
by Hon'ble Apex Court in UPSRTC V/s. Mitthu Singh (2006)
7 SCC 180 wherein the Hon'ble Court on the point observed
that;

" ....Such matters require to be disposed on the
doctrine of preponderance of probability and not
proof beyond reasonable doubt. When the
respondent workman was not in a position to
show why the checking squad had falsely
implicated him while there was no enmity and that
he was believed by the Labour Court. Then the
Labour Court comrmitted serious illegality as well
as jurisdictional error in interfering with the finding
of the guilt recorded by the inquiry Officer. "

19. In this respect Ld. adv. for the first party also resorted
to few more rulings they are:

(1) West Bokaro Colliery {Tisko Ltd.) V/s. Ram Pravesh
Singh 2208 3 SCC 729,
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(2) Divisional Controller, KSRTC (NWKRTC) V/s.A.T.
Mane 2005 3 SCC 254,

(3) Muradh Colliery V/s. Bihar Colliery Kamgar Union
20053 8CC331,

-
v

{4) Uttaranchal Transport Corporation V/s. Sanjay
Kumar Nautiyal 2008 12 SCC 131.

(5) State Bank of Bikaner & Jaipur V/s. Nemi Cand
Nalwaya2011 4 SCC 584,

(6) U.P. State Brassware Corporation Ltd. V/s. Uday
Narain Pandey 2006 | SCC 479.

The same principle was reiterated in all these
rulings. Furthermore the Ld. adv. also pointed out that the
workman herein has also admitted the misconduct of making
false entries. The said fact also can be taken into account
in deciding the issue of guilt of the second party workman,
So also delay in raising the dispute also support the version
of the first party. Had the workman been innocent he would
not have spent number of years for raising the dispute
after his service was terminated. 1t is also not his case that
he was victimized by any officer. In this backdrop I hold
that, the first party has proved the charges of fraud and
mischief against the second party workman as has been
alleged. Accordingly I decide this issue no.4 in the
affirmative.

Issues nos.5 & 6:—

20. In respect of the punishment [ would like to point
out that the second party workman was serving in a Bank.
It is proved that he has made some faise credit entries in
the two 5/B accounts of Mr. Virendra Patel and others and
had facilitate them to withdraw the amount. They have
tried to withdraw huge amounts more than Rs.4 lakhs from
the first account and more than Rs.3 takhs from the second
account, These amounts were credited by the workman
from time to time by making false entries without depositing
the amount. It is no doubt a serious misconduct and
sufficient to impose extreme punishment of termination of
services. An employee of Bank must be honest and his
integrity must be beyond doubt. No officer or customer is
expected to trust on such person in future and record and
money of the Bank cannot be said to be safe in the hands

. of such persons. looking into the institution where second

. party is working, I hold that the punishment of termination
i$ just, proper and proportionate to the proved misconduct.
Accordingly I decide this issue No. 5 in the affirmative,
Thus I hold that the workman is not entitled to any relief
and proceed to pass the following order.

ORDER
« Reference is rejected with no order as to cost.
Date: 31.07.2012
K. B. KATAKE, Presiding Officer

s e | e R [ W AR M | iR 4 R

RO, aE1 ... M T T

7 faeeft, 9 oTaqa, 2012

FLAL 33623l forare atfufrem, 1947 (1947
F114) FT YR 17 F 77600 H, Bty wwn e, dee
Tt Bree o oR @ Farfidl & waues & Heig P
3l ST wHERl & o, srEy § fifde s faae o
Frd W e ety sm = €. T et
& dEe (e W 164, 165, 166, 167, 168/2011) F
TR FLA 2, SN BT WER FT 25-09-2012 T WG
A Al

[4. UE-42025/03/2012 -3 (39)]
YU AR, A Ay

New Delhi, the 9th October, 2012

S.0. 3362.—In pursuance of Section 17 of the Industrial
Dispute Act, 1947 (14 of 1947), the Central Government
hereby publishes the Award (Ref. No. 164, 165, 166, 167,
168/2011) of the Central Governent Industrial Tribunal-cum-
Labour Court No. | New Delhi as shown in the Annexure,
in the Industrial dispute between the Manager, M/s Centaur
Hotel & Aarkay Security ad their workman, which was
received by the Central Government on 25.09.2012.

[No. L-42025/03/2012-[R(DWY]
SURENDRA KUMAR, Section Officer

ANNEXURE-

BEFORE DR. R. K. YADAV, PRESIDING OFFICER,
CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNALNO. |, KARKARDOOMA
COURTS COMPLEX, DELHI

L.D. No. 164/2011

Shri Angrej Singh,

Through Rashtriya Mazdoor Sangh,
B-40, Bulwared Road, Tis Hazari,
Dethi-110054.

... Workman
Versus

1. The Manager,
M/s Centaur Hotel,
IGI Airport, New Delhi.

2. The Manager,
Aarkay Security
8.T.C. Building,
Janpath Road,
New Delhi-110001.

....Management
AWARD

Watch and ward staff was outsourced by Centaur Hotel,
the principal employer, through M/s. Aarkay Security, the
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contractor. Shri Angrej Singh was engaged as a security
personnel by the contractor on 01.02.2006 and deputed to
waork at the premises of the principal employer. He served

the principal employer till 19.03.2010. His services were -

altegedly dispensed with by the contractor. He raised a
demand for reinstatement of his services, which was not
conceded to. Ultimately, a industrial dispute was raised by
him before the Conciliation Officer on 21.07.2010.
Conciliation proceedings were initiated. After expiry of 45
days from the date of making application before the
Conciliation Officer, the claimant filed a claim before this
Tribunal under sub-section (2} of Section 2A of Industrial
Disputes Act, 1947 (in short the Act). Since his case was
not hit by the provisions of Section (3) of Section 2A of the
Act, it was registered as an industrial dispute.

2. In his claim statement, the claimant pleads that he
served continuously with the contractor from 01.02.2006
to 19.03.2010. His last drawn wags were Rs. 6100.00. His
services were regularized on 21.01.2009. Legal facilities,
such as appointment letter, attendance card, pay slips,
leaves, bonus, overtime wages etc. were not made available
to him, He raised a demand in that regard, which annoyed
his employer, the contractor. His services were dispensed
with on 19.03.2010 in an illegal manner. He claims
reinstatement in service of his employer, the contractor,
with continuity and full back wages.

3. The contractor resists the claim pleading that the
appropriate Government is the State Government and not
the Ceniral Government. It is pleaded that the claim is to be
discarded. It has been'projected that the claimant joined
services with the contractor on 21.01.09. His claim that he
is in service since 01.02.2006 is false. It has been denied
that legal facilities such as referred in the claim statement
were not made available to him, His services were never
terminated on 19.03.2010, as alleged by him. The claimant
absented himself from attending to his duties and as such
letters dated 24.04.2010 and 06.05.2010 were sent calling
upon him to join his duties. He had not responded to the
communications, so sent. Since the claimant had himself
abandoned the job, he is not entitled to relief of
reinstatement in service with continuity and full back
wages.

4. The principal employer resisted the claim pleading
that there existed no relationship of employer and employee
between the claimant and the hotel, Contract was awarded
to M/s. Aarkay Security for providing security services
from 21.01.2010 to 20.01.201 1, vide letter dated 19.01.2009.
It was further extended from 21.01.201 10 20.01.2012, vide
letter dated 07.01.20%1 on same terms and conditions.
Claimant was engaged by the contractor and the hote] had
not exercised any control over him. The claimant does not
seek any relief against the hotel. Hence his claim is liable to
be dismissed.

o3 6 /)12

5. On pleadings of the parties, following issues were
settled:

() Whether the services q'f the. claime:i(nt were
terminated by management/No. 2 on 19.03.2010, as
claimed? C

(i) Whether the alleged termination of service of the
claimant amounts to retrenchment?

(iii) Whether the termination of services ofthe claimant
is in violation of provisions 25-F, 25-G and 25-H of
the Industrial Disputes Act, 1947, If yes, its effect.

(iv) Whether the claimant had abandoned his services
as claimed by management No. 2?7

(v) Relief. o

6. In order to establish his claim, the claimant entered
the witness box to testify facts. Shri GK. Sethi, Deputy
Manager, deposed facts on behalf of the principal employer
Col. Ravinder Kumar narrated facts on behalf of the
contractor, '

7. Arguments were heard. Shri Hemant Sharma,
authorized representative, advanced arguments on behalf
of the claimant. Shri V.P. Gaur, authorised representative,
presented facts on behalf of the hotel. Shri A K. Ahuja,
authorized representative, raised his submissions on behalf
of the contractor. During the course of arguments, parties
were persuaded to settle their dispute amicably. Good sense
prevailed and the dispute was settled between the parties
amicably. In view of these facts that the parties had settled
their dispute amicably, there remains no occasion to
adjudicate the issues referred above.

8. Shri Hemant Sharma, authorised representative,
unfolded that he is competent to settle the dispute on
behalf of the claimaint, since Shri Angrej Singh had
authorized him in that regard. He projects that the claimant.
Shri Angrej Singh is willing to accept a sum of Rs. 20,000.00
from management No. 2 towards full and final settlement
against his claim for reinstatement, notice pay, retrenchment
compensation, gratuity, bonus and other benefits, if any.
He announced that on payment of Rs. 20,000.00 to him,
claim of Shri Angrej Singh would stand satisfied. Shri A.K.
Ahuja, authorised representative of the contractor, unfolded
that he was competent to settle the case on behalf of the
contractor with the claimant. He undertook, on behalf of
the contractor, to pay a sum of Rs. 20,000.00 to the claimant
towards fult and final settlement of his claim, made in the
present dispute. Thus, it emerged that the conitractor agreed
to pay a sum of Rs. 20,000.00 to the claimant towards fuil
and final settlement of his claim for reinstatement in service,
notice pay, retrenchment compensation, gratuity, bonus
and other benefits, if any. On payment of a sum of Rs.
20,000/~ claim made would stand satisfied. An award is,
accordingly, passed. It be sent to the appropriate
Government for publication.

Dr. RK. YADAVY, Presiding Officer

Dated: 11 September, 2012
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ANNEXUREA

BEFORE DR. RK. YADAY, PRESIDING OFFICER,
CENTRALGOVERNMENT INDUSTRIAL TRIBUNAL
NO. 1, KARKARDOOMA COURTS COMPLEX, DELHI

1.D. No. 165/2011

Shri Rampat Singh,
Through Rashtriya Mazdoor Sangh,
B-40, Buiwared Road, Tis Hazari

Deihe-110054. ... Workman

Versus

1. The Manager,
' M/s. Centaur Hotel,
IGI Airport,
New Delhi

2, The Manager
Aarkay Security
S.T.C. Building,
Janpath Road,
New Dethi-110 001.

....Management
AWARD

Watch and ward staff was outsourced by Centaur Hotel,
the principal employer, through M/s Aarkay Security, the
contractor. Shri Rampat Singh was engaged as a security
persennel by the contractor on 01.02.2006 and deputed to
work at the premises of the principal employer. He served
the principal employer till 19.03.2010. His services were
allegedly dispensed with by the contractor. He raised a
demand for reinstatement of his services, which was not
conceded to. Ultimately, an industrial dispute was raised
by him before the Conciliation Officer on 21.07.2010,
Conciliation proceedings were initiated. After expiry of 45
days from the date of making application before the
Conciliation Officer, the claimant filed a claim before this
Tribunal under sub section (2) of Section 2A of Industrial
Disputes Act, 1947 (in short the Act.} Since his case was
not hit by the provisions of Section (3} of Section 2A of the
Act, it was registered as an industrial dispute.

2. In his claim statement, the claimant pleads that he
served continuously with the contractor from 01.02.2006
to 19.03.2010. His last drawn wage were Rs. 6100.00. His
services were regularized on 21.01.2009. Legal facilities,
such as appointment letter, attendance card, pay slips,
leaves, bonus, overtime wages etc. were not made available
to him. He raised a demand in that regard, which annoyed
hif employer, the contractor. His services were dispensed
with on 19.03.2010 in an illegal manner. He claims
reinstatement in service of his employer, the contractor,
with continuity and full back wages.

3. The contractor resists the claim pleading that the
appropriate Government is the State Government and not
the Central Government. It is pleaded that the claim is to be
discarded. It has been projected that the claimant joined
services with the contractor on 21.01.2009. His claim that
he is service since 01.02.2006 is false. It has been denied
that legal facilities such as referred in the claim statement
were not made available to him. His services were never
terminated on 19.03.2010, as alleged by him. The claimant
absented himself from attending to his duties and as such
letters dated 24.04.2010 and 06.05.2010 were sent calling
upon him to join his duties. He had not responded to the
communications, so sent. Since the claimant had himself
abandoned the job, he is not entitled to relief of
reinstatement in service with continuity and full back
wages.

4. The Principal employer resisted the ctaim pleading
that there existed no reiationship of employer and employee
between the claimant and the hotel. Contract was awarded

. to M/s Aarkay Security for providing security services

from 21.01.2010t0 20.01.2011, vide letter dated 19.01.2009,
It was further extended from 21.01.2011 to 20.01.2012, vide
letter dated 07.01.2011 on same terms and conditions.
Claimant was engaged by the contractor and the hotel had
not exercised any control over him. The claimant does not
seck any relicf against the hotel. Hence his claim is liable to
be dismissed.

5. On pleadings of the parties, following issues were
settled:

(i) Whether the services of the claimant were
terminated by management No. 2 on 19.03.2010, as
claimed ?

(ii} Whether the alleged termination of service of the
claimant amounts to retrenchment?

(iii) Whether the termination of services of the claimant
is in violation of provisions 25-F, 25-G and 25-H of
the Industrial Disputes Act, 1947 ? If yes, its effect.

(iv) Whether the claimant had abandoned his services
as claimed by management No. 2 ?

(v) Relief.

6. In order to establish his claim, the claimant entered
the witness box to testify facts. Shri GK. Sethi, Deputy
Manager, deposed facts on behalf of the principal employer.
Col. Ravinder Kumar narrated facts on behalf of the
contractor.

7. Arguments were heard. Shri Hemant Sharma,
authorized representative, advanced arguments on behalf
of the claimant. Shri V.P. Gaur, authorised representative,
presented facts on behalf of the hotel. Shri A.K. Ahuja,
authorized representative, raised his submissions on behalf
of the contractor. During the course of arguments, parties
were persuaded to settle their dispute amicably. Good sense pre-
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vailed and the dispute was settled between. the parties
amicably. In view of these facts that the parties had settled
their dispute amicably, there remains no occasion to adju-
dicate the issues referred above.

8. Claimant made a statement to the effect that he was
willing to accept Rs. 20,000.00 from the contractor towards
full and final settlement of his claim for reinstatement in
service, notice pay, retrenchment compensation, gratuity,
bonus and other benefits, if any. He announced that on
payment of Rs. 20,000.00 to him, his claim would stand
satisfied. Shri A.K. Ahuja, authorised representative of the
contractor, unfolded that he was competent to seitle the
case on behalf of the contractor with the claimant. He un-
dertook, on behalf of the contractor, to pay a sum of Rs.
20,000.00 to the claimant towards full and final settlement
of his claim, made in the present dispute. Thus, it emerged
that the contractor agreed to pay a sum of Rs. 20,000.00 to
the claimant towards full and final settlement of his claim
for reinstatement in service, notice pay, retrenchment com-
pensation, gratuity, bonus and other benefits, if any. On
payment of a sum of Rs, 20,000/- claim made would stand
satisfied. An award is, accordingly, passed. It be sent to
the appropriate Government for publication.

Dr.R.K. YADAV, Presiding Officer
Dated: 11 September, 2012

ANNEXURE-III

BEFORE DR. R K. YADAV, PRESIDING OFFICER,
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL
NO. 1, KARKARDOOMA COURTS COMPLEX, DELHI

LD. No. 166/2011

Shri Subhash Yadav,
Through Rasthtriya Mazdoor Sangh,
B-40, Bulwared Road, Tis Hazari,
Delhi~110054, ...workman
Versus
1. The Manager,

M/s Centaur Hotel,

1GI Airport, New Dethi.
2. The Manager,

Aarkay Security

S.T.C. Building,

Janpath Road,

New Delhi-110001. ...Management
AWARD

Watch and ward staff was outsourced by Centaur Hotel,
the principal employer, through M/s Aarkay Security, the
contractor. Shri Subhash Yadav was enganged as a
security personnel by the contractor on 01.02.2006 and
deputed to work at the premises of the principal employer.
He served the principal employer till 19.03.2010. His

services were allegedly dispensed with by the contractor.
He raised a demand for reinstatement of his services,
which was not conceded to. Ulfimately, an ihdustrial
dispute was raised by him before the Conciliation Officer
on 21.07.2010. Conciliation proceedings were initiated.
After expiry of 45 days from the date of making application
before the Conciliation Officer, the claimant filed a claim
before this Tribunal under sub-section (2) of Section 2A
of Industrial Disputes Act, 1947 (in short the Act). Since
his case was not hit by the provisions of Section (3) of
Section 2A of the Act, it was registered as an industrial
dispute.

2. In his claim statement, the claimant pleads that he
served continuously with the contractor from 01.02.2006
10 19.03.2010. His last drawn wage were Rs. 6100.00. His
services were regularized on 21.01.2009. Legal facilities,
such as appointment ietter, attendance card, pay slips,
leaves, bous, overtime wages etc. were not made available
to him. He raised a demand in that regard, which annoyed
his employer, the contractor. His services were dispensed
with on 19.03.2010 in an iliegal manner. He claims
reinstatement in service of his employer, the contractor,
with continuity and full back wages.

3. The contractor resists the claim pleading that the
appropriate Government is the State Government and not
the Central Government. It is pleaded that the clam is to
be discarded. It has been projected that the claimant joined
services with the contractor on 21.01.09. His claim that he
is a service since 01.02.2006 is false, It has been denied
that Jegal facilities such as referred in the claim statemnent
were not made available to him. His services were never
terminated on 19.03.2010, as alleged by him. The claimant
absented himself from attending to his duties and as such
letters dated 24.04.2010 and 06.05.2010 were sent calling
upon him to join his duties. He had not responded to the
communications, so set. Since the claimant had himself
abandoned the job, he is not entitled to relief of
reinstatement in service with continuity and full back
wages,

4. The principal employer resisted the claim pleading
that there existed no relationship of employer and employee
between the claimant and the hotel. Contract was
awarded to M/s Aarkay Security for providing security
services from 21.01.2010 to 20.01.2011, vide letter dated
19.01.2009. It was further extended from 21.01.2011 to
20.01,2012, vide letter dated 07.01.2011 on same terms and
conditions. Claimant was engaged by the contractor and
the hotel had not exercised any control over him. The
claimant does not seek any retief against the hotel. Hence
his claim is liable to be dismissed.

5. On pleadings of the parties, following issues were
settled:

() Whether the services of the claimant were
terminated by management No. 2 on 19.03.2010,
as claimed?
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(i) Whether the alleged termination of service of the
claimant amounts to retrenchment?

-

i) Whether the termination of services of the
claimant is in violation of provisions 25-F, 23-G
and 25-H of the Industrial Disputes Act, 19477 If
yes, its effect.

(iv) Whether the claimant had abandoned his
services as claimed by management No. 2?

(v) Relief

6. In order to establish his claim, the claimant entered the

witness box to testify facts. Shri GK. Sethi, Deputy Manager,

. deposed facts on behalf of the principal employer Col.
Ravinder Kumar narrated facts on behalf of the contractor.

7. Arguments were heard. Shri Hemant Sharma,
authorized representative, advanced arguments on behalf
of the claimant. Shri V.P. Gaur, authorised representative,
presented facts on behalf of the hotel. Shri A K. Ahuja,
authorized representative, raised his submissions on
behalf of the contractor. During the course of arguments,
parties were persuaded to settle their dispute amicably.
Good sense prevailed and the dispute was settled between
the parties amicably. In view of these facts that the parties
had settied their dispute amicably, there remains no
occasion to adjudicate the issues referred above.

8. Claimant made a statement to the effect that he was
willing to accept Rs. 20,000.00 from the contractor towards
full and final settlement of his claim for reinstatement in
service, notice pay, retrenchment compensation, gratuity,
bonus and other benefits, if any. He announced that on
payment of Rs. 20,000.00 to him, his claim would stand
satisfied. Shri A.K. Ahuja, authorised representative of the
contractor, unfolded that he was competent to settle the
case on behalf of the contractor with the claimant, He
undertook, on behalf of the contractor, to pay a sum of
Rs. 20,000.00 to the claimant towards full and final
settlement of his claim, made in the present dispute. Thus,
it emerged that the contractor agreed to pay a sum of
Rs. 20,000.00 to the claimant towards full and final
settlement of his claim for reinstatement in service, notice
pay, retrenchment compensation, gratuity, bonus and other
benefits, if any. On payment of a sum of Rs. 20,000 claim
made would stand satisfied. An award is, accordingly,
passed. Tt be sent to the appropriate Government for
publication.

Dr. R.K. YADAV, Presiding Officer
Dated ; 11 September, 2012

ANNEXUREAV

BEFORE DR. RK. YADAYV, PRESIDING OFFICER,
CENTRALGOVERNMENT INDUSTRIAL TRIBUNAL
NO. 1, KARKARDOOMA COURTS COMPLEX, DELHI

I.D. No. 167/2011
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Shri Ramphal Singh,
Through Rasthiriya Mazdoeor Sangh,
B-40, Bulwared Road, Tis Hazari,

Delthi-110054. .. .workman

Versus

1. The Manager,
M/s Centaur Hotel,
IGI Airport, New Dethi

2. The Manager,
Aarkay Security
S.T.C. Building,
Janpath Road,

New Delhi-110001 .. .Management

AWARD

Watch and ward staff was outsourced by Centaur
Hotel, the principal employer, through M/s Aarkay
Security, the contractor. Shri Ramphal Singh was engaged
as a security personnel by the contractor on 01.02.2006
and deputed to work at the premises of the principal
employer. He served the principal employer till 19.03.2010.
His services were allegedly dispensed with by the
contractor. He raised a demand for reinstatement of his
services, which was not conceded to. Ultimately, an
industrial dispute was raised by him before the
Conciliation Officer on 21.07.2010. Conciliation
proceedings were initiated. After expiry of 45 days from
the date of making application before the Conciliation
Officer, the claimant filed a claim before this Tribunal
under sub section (2) of Section 2A of Industrial Disputes
Act, 1947 (in short the Act). Since his case was not hit by
the provisions of Section (3) of Section 2A of the Act, it
was registered as an industrial dispute.

2. In his claim statement, the ciaimant pleads that he
served continuously with the contractor from 01.02.2006
to 19.03.2010. His last drawn wages were Rs. 6100.00. His
services were regularized on 21.01.2009. Legal facilities,
such as appointment letter, attendance card, pay slips,
leaves, bonus, overtime wages etc. were not made
available to him, He raised a demand in that regard, which
annoyed his employer, the contractor. His services were
dispensed with on 19.03.2010 in an illegal manner. He
claims reinstatement in service of his employer, the
contractot, with continuity and full back wages.

3. The contractor resists the claim pleading that the
appropriate Government is the State Government and not
the Central Government. 1t is pleaded that the claim is to
be discarded. 1t has been projected that the claimant joined
services with the contractor on 21.01.09. His claim that he
is in service since 01.02.2006 is false. It has been denied
that legal facilities such as referred in the claim statement
were not made available to him. His services were never
terminated on 19.03.2010, as alleged by him. The claimant

A A Y B

w!-ﬁw i



[ I—@vg3(ii)]

YRE T TE9H 2 TR 10, 2012/FT0F 19, 1934 8073

absented himself from attending to his duties and as such
letters dated 24.04.2010 and 06.05.2010 were sent calling
upon him to join his duties. He had not responded to the
comimunications, so sent. Since the claimant had himself
abandoned the job, he is not entitled to relief of
reinstatement in service with continuity and full back
wages,

4. The principal employer resisted the claim pleading
that there existed no relationship of employer and employee
between the claimant and the hotel. Contract was
awarded to M/s Aarkay Security for providing security
services from 21.01.2010 to 20.01.2011, vide letter dated
19.01.2009. It was further extended from 21.01.2011 to
20.01.2012, vide letter dated 07.01.201 1 on same terms and
conditions. Claimant was engaged by the contractor and
the hotel had not exercised any control over him. The
claimant does not seek any relief against the hotel Hence
his claim is liable to be dismissed.

5. On pleadings of the parties, following issues were
settled:

(i) Whether the services of the claimant were
terminated by the management No. 2 on
19.03.2010, as claimed?

(i) Whether the alleged termination of service of the
claimant amounts to retrenchment?

(i) Whether the termination of services of the
claimant is in violation of provisions 25-F, 25-G
and 25-H of the Industrial Disputes Act, 19477 If
yes, its effect, »

{iv) Whether the claimant had abandoned his
services as claimed by management No. 2?

{v) Relief,

6. In order to establish his claim, the claimant entered
the witness box to testify facts. Shri GK. Sethi, Deputy
Manager, deposed facts on behalf of the principal
employer Col. Ravinder Kumar narrated facts on behalf
of the contractor.

7. Arguments were heard. Shri Hemant Sharma,
authorized representative, advanced arguments on behalf
of the claimant. Shri V.P. Gaur, authorised representative,
presented facts on behalf of the hotel. Shri A K. Ahuja,
authorized representative, raised his submissions on
behalf of the contractor. During the course of arguments,
parties were persuaded to settle their dispute amicably.
Good sense prevailed and the dispute was settled between
the parties amicably. In view of these facts that the parties
had settled their dispute amicably, there remains no
occasion to adjudicate the issues referred above.

8. Claimant made a statement to the effect that he was
willing to accept Rs. 22,000.00 from the contractor towards
full and final settlement of his claim for reinstatement in

eva al]12-02

service, notice pay, reirenchment compensation, gratuity,
bonus and other benefits, if any.. He announced that on
payment of Rs. 22,000.00 to him, his claim woyld stand
satisfied. Shri A K. Ahuja, authonJed representative of the
contractor, unfolded that he was ‘competent to settle the
case on behalf of the contractor with the claimant. He
undertook, on behalf of the contractor, to pay a sum of
Rs. 22,000.00 to the claimant towards full and final
settlement of his claim, made in the present dispute. Thus,
it emerged that the contractor agreed to pay a sum of
Rs. 22,000.00 to the claimant towards full and final
settlement of his claim for reinstatement in service, notice
pay, retrenchment compensation, gratuity, bonus and other
benefits, if any. On payment of a sum of Rs. 22,000 claim
made would stand satisfied. An award is, accordingly,
passed. It be sent to the approprlate Government for
publication,

Dr. RK. YADAV, Presiding Officer

Dated : 11th September, 2012
ANNEXURE-V

BEFORE DR. R.K. YADAV, PRESIDING OFFICER,
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL
NO. I, KARKARDOOMA COURTS COMPLEX, DELHI

LD. No. 168/2011

Shri Jagat Narain,
Through Rasthtriya Mazdoor Sangh,

B-40, Bulwared Road, Tis Hazari,
Dethi-110054. . .workman
Versus
I. The Manager,
M/s Centaur Hotel,
IGI Airport, New Delhi.
2. The Manager,
Aarkay Security
S.T.C. Building,
Janpath Road,
New Delhi-110001. . .Management

AWARD

Watch and ward staff was outsourced by Centaur
Hotel, the principal employer, through M/s Aarkay
Security, the contractor. Shri Jagat Narain was engaged
as a security personnel by the contractor on 01.02.2006
and deputed to work at the premises of the principal
employer. He served the principal employer till
19.03.2010. His services were allegedly dispensed with
by the contractor. He raised a demand for reinstatement
of his services, which was not conceded to. Uitimately,
an industrial dispute was raised by him before the
Conciliation Officer on 21.07.2010. Conciliation
proceedings were initiated. After expiry of 45 days
from the date of making application before the
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Conciliation Officer, the claimant filed a claim before this
Tribunal under sub-section (2} of Section 2A of
Imdustrial Disputes Act, 1947 (in short the Act). Since
his case was not hit by the provisions of Section (3)
of Section 2A of the Act, it was registered as an
industrial dispute.

2. In his claim statement, the claimant pleads that he
served continuously with the contractor from 01.02.2006
to 19.03.2010. His last drawn wags were Rs. 6100.00. His
services were regularized on 21.01.2009. Legal facilities,
such as appoitment letter, attendance card, pay slips,
leaves, bonus, overtime wages etc. were not made
available to him. He raised a demand in that regard, which
annoyed his employer, the contractor. His services were
dispensed with on 19.03.2010 in an illegal manner. He
claims reinstatement in service of his employer, the
contractor, with continuity and full back wages.

3. The contractor resists the claim pleading that the
appropriate Government is the State Government and not
the Central Government. It is pleaded that the claim is to
be discarded. It has been projected that the claimant joined
services with the contractor on 21.01.09. His claim that he
is in service since 01.02.2006 is false. It has been denied
that legal facilities such as referred in the claim statement
were not made available to him. His services were nevet
terminated on 19.03.2010, as alleged by him. The claimant
absented himself from attending to his duties and as such
letters dated 24.04.2010 and 06.05.2010 were sent calling
upon him to join his duties. He had not responded to the
communications, so sent. Since the claimant had himself
abandoned the job, he is not entitled to relief of
reinstatement in service with continuity and full back
wages.

4. The principal employer resisted the claim pleading
that there existed no relationship of employer and employee
between the claimant and the hotel. Contract was
awarded to M/s Aarkay Security for providing security
services from 21.01.2010 to 20.01.2011, vide letter dated
19.01.2009. It was further extended from 21.01.2011 to
20.01.2012, vide letter dated 07.01.201 | on same terms and
conditions. Claimant was engaged by the contractor and
the hotel had not exercised any control over him. The

- claimant does not seek any relief against the hotel. Hence
his claim is liable to be dismissed.

5. On pleadings of the parties, following issues were
seftled:

(i) Whether the services of the claimant were
termnated by the management No. 2 on
19.03.2010, as claimed?

(i) Whether the alleged termination of service of the
claimant amounts to retrenchment?

(i) Whether the termination of services of the
claimant is in violation of provisions 25-F, 25-G
and 25-H of the Industrial Disputes Act, 19477 If
yes, its effect.

(iv} Whether the claimant had abandoned his
services as claimed by management No. 2?

(v) Relief.

6. Tn order to establish his claim, the claimant entered
the witness box to testify facts. Shri GK. Sethi, Deputy
Manager, deposed facts on behalf of the principal employer
Col. Ravinder Kumar narrated facts on behalf of the
contractor.

7. Arguments were heard. Shri Hemant Sharma,
authorized representative, advanced arguments on behalf
of the claimant. Shri V.P. Gaur, authorised representative,
presented facts on behalf of the hotel. Shri A K. Ahuja,
authorized representative, raised his submissions on
behalf of the contractor. During the course of arguments,
parties were persuaded to settle their dispute amicably.
Good sense prevailed and the dispute was settled
between the parties amicably. In view of these facts that
the parties had settled their dispute amicably, there
remains no occasion to adjudicate the issues referred
above.

8. Claimant made a statement to the effect that he was
willing to accept Rs. 20,000.00 from the contractor towards
full and final settlement of his claim for reinstatement in
service, notice pay, retrenchment compensation, gratuity,
bonus and other benefits, if any, He announced that on
payment of Rs. 20,000.00 to him, his claim would stand
satisfied. Shri A.K. Ahuja, authorised representative of the
contractor, unfolded that he was competent to settle the
case on behalf of the contractor with the c¢laimant. He
undertook, on behalf of the contractor, to pay a sum of
Rs. 20,000.00 to the claimant towards full and final
settlement of his claim, made in the present dispute, Thus,
it emerged that the contractor agreed to pay a sum of
Rs. 20,000.00 to the claimant towards full and final
settlement of his claim for reinstatement in service, notice
pay, retrenchment compensation, gratuity, bonus and other
benefits, if any. On payment of a sum of Rs. 20,000 claim
made would stand satisfied. An award is, accordingly,
passed. It be sent to the appropriate Government for
publication.

Dr. R.K. YADAYV, Presiding Officer
Dated : 11th September, 2012
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TR st siftent, Seaq & d=R 9o gen 1, Shri Chand Khan,
e & /qeri/amUs2, 63, 64, 65, 66, 67, 68, 70, 71,72,  S/o Shri Miya Khan, k
73, 74, 75, 76, 108, 136, 138, 139,140/ 2003 3ty ~ Kumhara Gali Ke peeche, ;
71,72,73/2004 H TR FER &, W Sy gww gy Owaltoli, Neemuch (MP) ~Workman.
03/10/2012 Y I g1 1 | Versus
[, W&-42012/09/2000-3MR (), The General Manager,
. US-42012/271, 274, 278, 275, 282/1999-3T3 ( ), Govt. Opium & Alkaloid Fa"“’ry’
\ Neemuch (MP) ...Management
. T-42012/11/2000-33R (),
4. TW-42012/281, 279/1999-3AR (), CASENO. CGIT/LC/R/63/2003
. TE-42012/12/2000- 3SR (), Shri Madhykar Rao,
. TeT-42012/269, 273/1999- 3R (), ;/" 3'113" Yas';(";a"?flzolh
P _ aya Bazar, Khari Kuan,
F.[' TE1-42012/26/2000~ 3R ( 1, Neemuch (MP)-2 ...Workman
. TE-42012/260/1999- 33T (),
¥, TeA-42012/23/2000- 3T (E), Versus
¥, Tei-42012/270/1999-3TEAR (Ery), The General Manager,
i _ Govt, Opium & Alkaloid Factory,
H. TE-42012/16,15, 27, 06, 24, 13/2000- 3R ;iq)] Neemuch (MF) Management
QU FAR, NG90 ST
1 CASENO. CGIT/LC/R/64/2003
New Delhi, the 10th October, 2012 )
Shri Brijmohan,
§.0. 3363.—In pursuance of Section 17 of the S/o Shri Kishanlal,
Industrial Disputes Act, 1947 (14 of 1947), the Central Moolchand Marg
Government hereby publishes the award (Ref. No. CGIT/ Near New Kalali ’
LC/R/62, 63, 64, 65,66, 67,68, 70,71, 72,73, 74,75, 76, 108 ’ -
) 2 3 ’ 3 > h ...W
136, 138, 139, 140/2003 and 71, 72, 73/2004) of the Central T ComC orkman
Government Industrial Tribunal cum Labour Court, Versus
Jabalpur as shown in the Annexure, in the Industrial The General Manager
dispute between the Govt. Opium & Alkaloid Factory, . 5 .
Govt. Opium & Alkaloid Factory,
Neemuch and their workman, which was received by the N VP M
Central Government on 03.10.2012. eemuch (MP) ~-Management
[No. 42012 /09/2000-IR(DU) CASENO. CGIT/LC/R/65/2003
No. L42012/271,274,278,275,282/1 $99-IR(DL)), Shri Devaki Nandan,
No. L-42012/11/2000-IR(DUY), S/o Shri Shankarlalji,
No. L42012/281, 279/1999-IR(DU)), Village Dhanerta Kalan,
No. L-42012/122000-IR(DU), Neemuch (MP) ... Workman
No. L-420127269, 273/1999-IR(DU)], Versus
No. L-42012/26/2000-IR(DU)],
No. 1.42012/260/1999-IR(DUY], The General Manager,
No. L-42012/23/2000-IR(DU)], Govt. Opium & Alkaloid Factory,
No. L-42012/270/1999-IR(DU}], Neemuch (MP) ...Management
No. L-42012/16, 15,27, 06, 24, 13/2000-IR{DU)] CASE NO. CGIT/LC/R/6672003
SURENDRA KUUMAR, Section Officer Shri Ashan Mohd.,
ANNEXURE S/o Shri Khan Mohd.
BEFORE THE CENTRAL GOVERNMENT Kumhara Gali,
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, Neemuch (MP) - Workman
JABALPUR Versus
PREISIDING OFFICER: SHRIMOHD. SHAKIRHASAN The General Manager,
CASENO. CGIT/LC/R/62/2003 Govt Gpium & Alkaloid Factory, .
: Neemuch (MP) ...Management
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CASE NO. CGIT/LC/R/67/2003

ShriShyamlal,

S/o Shri Pyarelalji,
Village Jaisinghpura,
Neemuch

Versus

The General Manager,
Govt. Opium & Alkaloid Factory,
Neemuch (MP)

CASE NO. CGIT/LC/R/68/2003

_Shri Nandkishore
S/o Shri Mohandasji Bairagi,
Jaisinghpura,
Neemuch {(MP)

Versus

The General Manager,
Govt. Opium & Alkaloid Factory,
Neemuch (MP)

CASE NO. CGIT/LC/R/70/2003

Shri Prahlad Prakash,
S/o Shri Nandlalji,
Jaisinghpura,
Neemuch (MP)

Versus

The General Manager,
Govt. Opium & Alkaloid Factory,
Neemuch (MP)

CASE NO. CGIT/LC/R/71/2003

Shri Khemraj Sharma
S/o Shri Bhanwalalji,
Naya Bazar, Khari Kuan,
Neemuch (MP)

Versus

The General Manager,
Govt. Opium & Alkaloid Factory,
Neemuch (MP})

CASE NO. CGIT/LC/R/72/2003

Shri Kishorilal,

S/o Shri Madanlal Ganchha,
Naya Bazar Khari Kuan,
Neemuch (MP)

Versus
+

The General Manager,
Govt. Opium & Alkaloid Factory,
Neemuch (MP)

| -Lmnummwn«ummq [T 1 O R T

...Workman

...Management

... Workman

...Management

...Workman

...Management

... Workman

...Management

...Workman

...Management

ML) AT D SRR PO} Y

CASENO. CGIT/LC/R/73/2003

Shri Mohd. Rafig,

S/o Shri Abdul Kadar,
Juna Baghana,
Neemuch (MP)

Versus

The General Manager,
Govt Opium & Alkaloid Factory,
Neemuch (MP)

CASE NO. CGIT/LC/R/74/2003
Shri Gopal Prajapati

S/0. Shri Rupchandraji,
Bhoparam Compound,
Neemuch (MP)

Versus

The General Manager,
Govt. Opium & Alkaloid Factory,
Neemuch (MP)

CASENO. CGIT/LC/R/75/2003

Shri Abdul Hameed,
S/o Shri Abdul Aziz,
Near Police Station,
Neemuch {MP)

Versus

The General Manager,
Govt. Opium & Alkaloid Factory,
Neemuch (MP)

CASE NO. CGIT/LC/R/76/2003

Shri Shankarlal S/o Bagdiram,
Naya Bazar Gandha Mohalla,
Neemuch (MP)

Versus

The General Manager,
Govt. Opium & Alkaloid Factory,
Neemuch (MP)

CASENO. CGIT/LC/R/108/2003

Shri Radheshyam,
S/o Shri Bhuralalji,
R/o Jaisinghpura,
Neemuch (MP)

Versus

The General Manager,
Govt. Opium & Alkaloid Factory,
Neemuch (MP)

CASE NO. CGIT/LC/RA36/2003

Shri Premprakash

S/o Shri Ratanlalji,

Bunglow No. 46-A, CRP Road,
Neemuch (MP)

... Workman

...Management

... Workman

...Management

... Workman

...Management

...Workman

...Management

... Workman

...Management

..(Workmarn)
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Versus

The General Manéger,
Govt. Opium & Alkaloid Factory,

Neemuch (MP) ...Management

CASE NO. CGIT/LC/R/138/2003

Shri Gorishankar,
S/0 Shri Gangaram,
Jaisinghpura,

Neemuch (MP) ... Workman

Versus

The General Manager,
Govt. Opium & Alkaloid Factory, -

Neemuch (MP) ...Management

CASENO. CGIT/LC/R/139/2003

Shri Moin Uddin,

S/o0, Shri Surajuddin,

R/o Cld Dhobi Mohalla,
Neemuch (MP)

Versus

The General Manager,

Govt. Cpium & Alkaloid Factory,
Neemuch (MP)

... Workman

..Management
CASE NO. CGIT/LC/R/140/2003

Shri Satnarayan, v
S/o Shri Badrilal Mali,
Juna Baghana,

Neemuch (MP)

Versus

The General Manager,
Govt Opium & Alkaloid Factory,
Neemuch (MP)

CASENO. CGIT/LC/R/71/2004

Shri Suresh Chandra,

S/o Shri Lakshminarayan,
Bholaram Compound,
Neemuch (MP)

... Workman

...Management

... Workman
Versus

The General Manager,

Govt. Opium & Alkaloid Factory,
Neemuch (MP) :
CASE NO. CGIT/LC/R/72/2004

Shri Gordhanlal,

S/o Shri Chunnilal,

R/o Gram Nandwel,

Tehsil and Distt. Mandsaur

o732 ad) 1912

...Management

... Workman

Versus

The General Manager, | \
Govt. Opium & Alkaloid Factory, f o Y
Neemuch (MP) ! ..Management

CASENO. CGIT/LC/R/T3/2004

Shri Arif Khan,
S/o Shri Yusuf Khan,
Tada Mohalla,

Neemuch ...Workmaﬂ

Versus

The General Manager,
Govt, Opium & Alkaloid Factory,

Neemuch (MP) ...Management

AWARD
Passed on this 19th day of September, 2012

1. (a) The Government of India, Ministry of Labour
vide its Notification No. L-42012/(9)/2000 IR(DU) dated
6-5-2003 has referred the following dispute for
adjudication by this tribunal:—

"Whether the action of the management of General
Manager, Govt: Opium and Alkaloid Works in
terminating the services of Shri Chand Khan S/o0 Shri
Miya Khan w.e.f. 30.6.91 is justified? If not, to what
relief the workman is entitled to?"

{b) The Government of India, Ministry of Labour vide
its Notification No. L~-42012(271)/99 IR(DU) dated 6.5.2003
has referred the following dispute for ad_]udlcatlon by this
tribunal:—

"Whether the action of the management of General
Manager, Govt. Opium and Alkaloid Works in
terminating the services of Shri Madhukar Rao, S/o Shri
Yashwantraoji w.e.f 14.12.90 is justified? If not, to what
relief the workman is entitled to?"

(c) the Government of India Ministry of Labour vide
its Notification No. L.-42012 (274)99 IR {DUJ) dated 6.5.2003
has referred the following dispute for adjudication by this
tribunal:—

"Whether the action of the management of General
Manager, Govt. Opiiim and Alkaleid Works in
terminating the services of Shri Brijmohan S/o Shri
Kishanlal w.e.f4.7.92 is justified? If Not, to whektelief
the workman is entitled to?"
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{d) The Government of India, Ministry of Labour vide
its Notification No. L-42012(278)/99 IR(DUJ) dated 6.5.2003
hasTeferred the following dispute for adjudication by this
tribunal:—

"Whether the action of the management of General
Manager, Govt. Opium and Alkaloid Works in
terminating the services of Shri Devaki Nandan, S/o
Shri Shankarlalji w.e.f. 30.6.91 is justified? [f not, to what
relief the workman is entitled to?"

() The Government of India, Ministry of Labour vide
its Notification No. L-42012(275)/99 IR(DU) dated 6.5.200G3
has referred the following dispute for adjudication by this

- tribunal:—

"Whether the action of the management of General
Manager, Govt. Opium and Alkaloid Works in
terminating the services of Shri Ahsan Mohd. S/o Shri
Khan Mohd. w.e.f. 18.7.92 is justified? If not, to what
relief the workman is entitled to?"

{f) The Government of India, Ministry of Labour vide
its Notification No. L-42012(282)/99 IR(DU) dated 6.5.2003
has referred the following dispute for adjudication by this
tribunal:—

*Whether the action of the management of General
Manager, Govt. Opium and Alkaloid Works in
terminating the services of Shri Shyamlal S/o Shri
Pyarelalji w.e.f. 30.6.91 is justified? If not, to what relief
the workman is entitied to?"

(g) The Government of India, Ministry of Labour vide
its Notification No. L-42012(11)/2000 IR (DU) dated
6.5.2003 has referred the following dispute for adjudication
by this tribunal:—

"Whether the action of the management of General
Manager, Govt. Opium and Alkaloid Works in
terminating the services of Nandkishore S/o Shri
Mohandasji Bairagi w.e.f. 30.6.91 is justified? If not, to
what relief the workman is entitled to?"

(h) The Government of India, Ministry of Labour vide
its Notification No. L-42012(281)/99 IR (DU) dated 6.5.2003
has referred the following dispute for adjudication by this
tribunai:—

"Whether the action of the management of General
Manager, Govt. Opium and Alkaloid Works in
terminating the services of Shri Prahlad Prakash S/o
Shri Nandlalji w.e.f. 24.6.91 is justified? If not, to what
relief the workman is entitled to?"

. (i) The Government of India, Ministry of Labour vide
its Notification No. L-42012(279)/99 IR (DU) dated 6.5.2603
has referred the following dispute for adjudication by this
tribunal :—

"Whether the action of the management of General
Manager, Govt. Opium and Alkaloid Works in
terminating the services of Shri Khemraj Sharma, S/o
Shri Bhanwalalji we.f. 18.7.92 is justified? If not, to
what relief the workman is entitled to?"

(i) The Government of India, Ministry of Labour vide
its Notification No. L-42012(12)/2000 IR (DU) dated
6.5.2003 has referred the following dispute for adjudication
by this tribunal:—

"Whether the action of the management of General
Manager, Govt. Opium and Alkaloid Works in
terminating the services of Kishorilal, S/o Madanlal
Ganchha w.e.f. 30.6.91 is justified? If not, to what relief
the workman is entitled to?"

(k) The Government of india, Ministry of Labour vide
its Motification No. L-42012/269/99/IR(DU) dated 6-5-2003
has referred the following dispute for adjudication by this
tribunal:—

"Whether the action of the management of General
Manager, Govt. Opium and Alkaloid Works in
terminating the services of Shri Mohd. Rafiq, S/o Shri
Abdul Kadar w.e.f. 30-6-91 is justified? if not, to what
relief workman is entitled to?"

(1) The Government of India, Ministry of Labour vide
its Notification No. L-42012(273%99 IR(DU) dated 6-5-2003
has referred the following dispute for adjudication by this
tribunal:—

"Whether the action of the management of General
Manager, Govt. Opium and Alkaloid Works in
terminating the services of Shri Gopal Prajapati S/0 Shri
Rupchandraji w.e.f. 4-7-92 is justified? If not, to what
relief the workman is entitted to?"

(m) The Government of India, Ministry of Labour vide
its Notification No. L-42012(26) 2000 IR(DU) dated 6-5-2003
has referred the following dispute for adjudication by this
tribunal;—

"Whether the action of the management of General
Manager, Govt. Opium and Alkaloid Works in
terminating the services of Shri Abdul Hameed S/o
Shri Abdul Aziz w.e.f. 6-2-93 is justified? If not, to what
relief the workman is entitled to?”

(n) The Government of India, Ministry of Labour vide
its Notification No. L-42012/260/99/IR(DU) dated 6-5-2003
has referred the following dispute for adjudication by this
tribunal:—

"Whether the action of the management of General
Manager, Govt. Opium and Alkaloid Works in
terminating the services of Shri Shankar Lal S/o Shri
Bagdiram w.e.f. 30-6-91 is justified? 1f not, to what relief
workman is entitled to?”
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{0) The Government of India, Ministry of Labour vide
its Notification No. L-42012 (23)/2000 IR(DU) dated
6-6-2003 has referred the following dispute for
adjudication by this tribunal:-—

"Whether the action of the management of General
Manager, Govt. Opium and Alkaloid Works in
terminating the services of Shri Radheshyam S/o Shri
Bhurulalji w.e.f. 30-6-91 is justified? If not, to what relief
the workman is entitled to?"

{p) The Government of India, Ministry of Labour vide
its Notification No. L-42012 (270)/99 IR(DU) dated 6-8-2003
has referred the following dispute for adjudication by this
fribunal:—

"Whether the action of the management of General
Manager, Govt. Opium and Alkaloid Works in
terminating the services of Shri Premprakash S/o Shri
Ratantalji w.e.f. 30-6-88 is justified? If not, to what retief
the workman is entitled to?"

(q) The Government of India, Ministry of Labour vide
its Notification No. L-42¢12(16)/2000/IR(DU) dated
6-8-2003 has referred the foliowing dispute for
adjudication by this tribunal:—

"Whether the action of the management of General
Manager, Govt. Opium and Alkaloid Works in
terminating the services of Shri Gorishankar S/o Shri
Gangaram w.e.f, 21-7-92 is justified? If not, to what relief
the workman is entitled to?"

(r) The Government of India, Ministry of Labour vide
its Notification No. 1.-42012(15)2000 IR(DU) dated 6-8-2003
has referred the following dispute for adjudication by this
tribunal:——

"Whether the action of the management of General
Manager, Govt. Opium and Alkaloid Works in
terminating the services of Shri Moin Uddin S/o Shri
Sirajuddin Qureshi w.e.f. 18-7-92 is justified? If not, to
what relief the workman is entitled to?"

(s) The Government of India, Ministry of Labour vide
its Notification No. L-42012(27)/2000 IR{DU) dated
15-9-2003 has referred the following dispute for
adjudication by this tribunal:—

"Whether the action of the management of General
Manager, Govt. Opium and Alkaloid Works in
terminating the services of Shri Satyanarayan S/o Shri
Badrilal Mali w.e.f. 14-12-90 is justified? If not, to what
relief the workman is entitled to?"

{1) The Government of India, Ministry of Labour vide
its Notification No. L-42012(6)/2000 IR(DU) dated 21-6-
2004 has referred the following dispute for adjudication
by this tribunal :—

"Whether the action of the management of General
Manager, Govt. Opium and Alkaloid Works in
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terminating the services of Shri Suresh Chandra S/o
Shri Laxminarayan w.e.f. 8-6-91 is justified? If not, to

what relief the workman is enmi'led to?" a.)

(u) The Government of India, mestry of Labour vide
its Notification No. L-42012(24)/2000 IR(DU) dated
21-6-2004 has referred the following dispute for
adjudication by this tribunal:— -

"Whether the action of the management of General
Manager, Govt. Opium and Alkaloid Works in
terminating the services of Shri Gordhanlal S/0 Shri
Chunnilal is justified? If not, to what relief the workman
is entitled to?"

. {¥) The Government of India, Ministry of Labour vide
its Notification No. L-42012(13) 2000 IR(DU) dated
21-6-2004 has referred the following dispute for
adjudication by this tribunal:—

"Whether the action of the management of General
Manager, Govt. Opium and Alkaloid Works in
terminating the services of Shri Arif Khan S/o
Shri Yusuf Khan w.e.f. 30-6-91 is justified? If not, to
what relief the workman is entitled to?"

2. All the 22 reference cases are taken up together in
the ends of justice as all are interconnected with each
other which are on a common subjects matter and on
common issues.

3. The case of all the 22 workman, is short, is that they
are employed separately as casual labour with the
management in between the period of 1973 to 1986 on a
monthly pay with DA. They has worked continnously
and were terminated separately in between the period of
1988 to 1992. They were supplied work almost daily with
artificial break of a day or two. They had worked more
than 240 days in each calendar year. They had been
terminated without complying the provision of Section
25-F of the Industrial Dispute Act, 1947 (in short the Act
1947) as no notice was given nor any retrenchment
compensation was paid before termination.

4. The further case of the workmen is that there were
permanent/semi-permanent posts available in the
establishment of the management but these workmen were
not deliberately classified as such though several request
were made to the management through their Trade Union
as well. It is stated that several other casual workers
though age barred and juniors to these workmen were
made temporary unskilled workers in the pay scale of Rs.
196-232. This arbitrary action of the managemnt was
continued in future also. It is stated that the management
had employed more than hundred employees at the time
of termination of these workmen and violated the provision
of Section 25N of the Act, 1947. The principle of last come
first go was not followed. The action of the management
was also of unfair labour practice and victimization. These
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workmen are unemployed from the date of termination. It
is sgfbmitted that these workmen be reinstated with full
back'wages and all other benefits.

5. The management appeared in all the 22 reference

cases and filed the same Written Statement in all the cases.
The case of the management, interalia, is that Opium and
Alkaloid work is involved in the production of Opium and
from time to time, on account of volume of work, the
management is required to engage the services of casual
labour for short and specified period. The casual labours
are never engaged indefinitely and their services has been.
obtained upon the necessity and availability of work. The
services of the workmen commenced in the moming of
"the day they report and it comes to an end at the end of
the working day. These workmen were engaged in the
same terms and conditions. The workmen were never
issued appointment letters and their services were purely
on casual basis. The appointment of Class [V employees
is required to be done in accordance with statutory
recruitment rules. It is submitted that the references be
decided in favour of the management.

6. On the basis of the pleadings of the parties, the
following issues are framed for adjudication-

L Whether the action of the management in
terminating the services of the workmen is
justified?

Ii. Whether the workmen instead of termination
were entitled to be made as temporary
employees?

III. To what relief the workmen are entitled?
7. 1ssue Nos. I & I

Both the issues are taken up together for the sake of
convenience. To prove the case, the workmen have given
“their oral and documentary evidence. In R/62/03, the
workman Shri Chand Khan is examined himself. He has
supported his case. The management has not cross-
examined this withness in spite of given full opportunity
and he has been discharged on 10-8-09. His evidence
shows that he was engaged on 3-5-1978 and worked
continuously till 30-6-91 when he was terminated. He has
stated that he had not been given any notice nor any
retrenchment compensation before termination. He has
further stated at para 3 that juniors to him were made
temporary workers vide order dated 15-2-1984.

8. In R/63/03, the workman Madhukar Rao is also
examined himself and is discharged without cross-
examination on 22-7-2009 as the management has been
_given opportunity to cross-examine but has not cross-
examined him. He has also supported his case that he was
engaged in 1977 and worked continuously till 1992. He
has stated that one day casual holiday was given in a
month and the amount of provident fund was detected
from his pay. His evidence also shows that he was
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continuously engaged on monthly payment. He has
stated that Jabbar Khan, Deepchand and others after
giving them age relaxation were appointed as temporary
workers but they had not been considered for temporary/.
permanent workers. His evidence further shows that
Amritial, Abdul Hamid and Madan were made permanent
workers who were juniors to him. He has filed the
documents in support of his contention.

9. In R/64/03, the workman Shri Birij Mohan is also
examined himseif. He has also supported his case. He has
stated that he was engaged from 1976 to 1992. He was
engaged more than 240 days in a calendar year. He has
corroborated the evidence of other workmen. He has
proved few employment cards which are marked as Exhibit
W/1 series and has also proved few certificates which are
Exhibit W/2 series. These documents are filed to show
that he was engaged on monthly basis on pay and DA as
casual worker. He has supported his case in cross-
examination. He has stated that he worked for drying and
packing opium and other works too. His evidence shows
that he was continuously engaged till his termination.

10. in R/65/03, Deokinandan is also examined himseif
in the case. He has corroborated the evidence of other
witnesses. The management has declined to cross-examine
him. He has stated that he was engaged on 18-4-81 and
was terminated on 30-6-91 without notice and without
payment of retrenchment compensation.

11. In R/66/03, Ahsan Mohammad is also examined
himself. This witnesss has also corroborated the evidence
of other witnesses. He was engaged on 19-10-79 and
worked more than 240 days in a calendar year till
termination on 18-7-1972 without notice and without
payment of compensation.

12. In R/67/03, the workman Shri Shyamlal is examined.
He has supported his case and has also corroborated the
evidence of other workmen. He was engaged on 1986 and
was terminated in 1992 as casual labour. He worked more
than 240 days in a calendar year. He has proved his few
employment cards which are marked as W/1 series. He
has proved his employment exchange registration card
which is marked as Exhibit W/2. He has stated in cross-
examination that he received payment of the days he
worked. There is nothing to show that he had not worked
240 days in a calendar year nor the management has
challenged that he had not worked 240 days in a calender
year.

13. In R/68/03, the workman Shri Nand Kishore is
examined in his case. He bas supported his case in his
evidence and has corroborated the evidence of other
workmen. He has stated that he was engaged on 22-5-83
and worked more than 240 days in a calendar year till
termination on 30-6-91 without notice and without payment
of retrenchment compensation. He has supported that the
juniors were made temporary worker vide order dated
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15-2-84. In cross-examination he has again supported his
case. He has stated that he used to do the work of opium
as well as other workers. He has been suggested that he
had not worked 240 days in a calendar year. The
suggestion is no evidence unless it is proved otherwise.

14. In R/70/03, the workman Shri Parladh Parkash is also
examined himself. He has supported his case and also
correborated the evidence of other workmen. He has
stated that he was engaged in 1986 and worked more than
240 days in each calendar year till termination in the year
1991 without notice and without payment of retrenchment
compensation. He has also proved his employment cards
which are marked as Exhibit W/1 to W/1({b). He has also
proved his employment Exchange registration card which
is marked as Exhibit W/2. He has been cross-examined by
the management. He has stated that he worked regularly.
He was simply suggested that he had not worked 240 days
in a calendar vear. His evidence supports his case.

15. In R/71/03, the workmnan Shri Khemraj Sharma is
examined in his case. He has also supported his case and
has also corroborated the evidence of other workmen. The
management had failed to cross-examine him in spite
opportunity was given to the management as such the
workman was discharged. His evidence is unrebutted. He
has stated that he was working in the establishment of
the management from 1986 and continuously worked till
1992. He has not been given any notice before termination.
He has further stated that the management had kept in
the employment to the junior workers in violation of the
Act, 1947, He has stated that circular was issued for
regularizing and giving‘other benefit to the workers but
they had not been given such benefits.

16. In R/72/03, the workman Shri Kishorilal is examined.
He has also supported his case in his evidence, The
management has failed to cross-examine him in spite of
opportunity given to him. His evidence is unrebutted. He
has also stated that he worked from 31-10-76 to 30-6-91.
His evidence has also corroborated the case of other
workmen,

17. In R/73/03, the workman Shri Md. Rafique is also
examined. He has supported his case. He has stated that
he was engaged on 19-10-79 and worked 240 days in every
calendar year till termination on 30-6-91 without notice and
without any retrenchment compensation. He has also
corroborated the evidence of other workmen that the
juniors to them were made temporary workers vide order
dated 15-2-1984. He has also proved his Employment
Cards which are marked as Exhibit-1 series. He has also
proved certificate given for his works which are also
marked as Exhibit-2 series. He was registered in
Employment Exchange and filed his employment Exchange
Card which is marked as Exhibit-3. He has been cross-
examined by the management but he has supported his
case in cross-examination. He has stated that he was
employed through Employment Exchange.

we73 g (l1g-14

18. In R/74/03, the workman Gopal Prajapati did not
turnup for cross-examination as such his evidence was
closed on 14-1-2011 on the submition of his lawyer. This -
shows that his evidence filed in the case is of ‘ho value
and it doesnot support his case. ’ '

19. In R/75/03, the workman Shri Abdul Hamid is
examined in the case. He has supported his case in his
evidence and has corroborated the evidence of other
workmen. He has also stated that he was engaged in 1980
and worked continuously till 1992. He had worked more
than 240 days in each calendar year. He has also
supported this fact that the junior casual workers were
remained in service than these workmen. He has also
proved his certificates and employment card which are
proved as Exhibit W/1 series and W/2 respectively. He
has been cross-examined by the management but the
management has failed to get anything in cross-
examination, he has further corroborated his case.

20. In R/76/03, the workman Shankerlal is himself
examined in his case. He has supported his case. He has
also stated that he was engaged on 24-5-83 and worked
240 days in every calendar year till termination on 30-6-91
without notice. He was not paid any retrenchment
compensation. In cross-examination he stated that he did
all works of labour and the days of work can be
determined from the record. There is nothing in his
evidence to disbelieve this witness. The management has
also not denied that he was not engaged. His evidence
supports his case.

21. In R/108/03, the workman Shri Radhe Shyam is also

- examined himself in the case. He has also supported his

case and also the evidence of other workmen. He has
stated that he was engaged on 24-5-83 and worked 240
days in every calendar year till termination on 30-6-91
without notice. He has been cross-examined. He has
admitted that he was engaged as casual labour. His
evidence shows that he was not engaged as seasonal
worker. Moreover there is no case of either of the parties
that these workmen were seasonal workers rather the case
of both the parties is that they were engaged as casual
labours. There is nothing in his evidence to disbelieve
this workman.

22. In R/136/03, the workman Shri Prem Parkash is
examined in his case. He has stated that he was engaged
as casual worker in 1985 and thereafter worked
continuously till termination in the year 1988 without
notice and without payment of retrenchment
compensation. He worked 240 days in each calendar year.
He has aiso supported this fact that the junior workers
were made temporary workers. There is no cross-
examination to this witness by the management. Though
opportunity was given. Lastly the witness was discharged
on 29-9-09, His evidence is unrebutted which is completely
in support of the case.
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'23. In R/138/03, Shri Gauri Shanker is the workman who
has deposed in the case. He has also supported his case
in his evidence. He was engaged as casual labour in 1983
and worked regularly till 1992. He has alse proved his
emiployment cards and certificates which are marked as
Exhibit 2 series and Exhibit W/3 respectively. There is
nothing in his cross-examination to disbelieve this witness.

24 In R/139/03, the workman Moinuddin has deposed
in support of his case. He has stated that he worked from
1979 as casual labour continuously till 1992, He worked
mare than 240 days in each calendar year. He was
terminated without notice and without payment of
compensation. He is unemployed since 1992, He was paid

- on monthly basis with DA. He has stated that Suresh
Madho was junior to him and he was made temporary
worker. He has further stated that the worker Jabbar Khan
was made temporary worker after giving relaxation of his
age but this workman was in employment but his case
was not considered. The management has not cross-
examined inspite of ample opportunity given to him. As
such the workman was discharged and his evidence is
untebutted. His evidence completely supports the cases
of all the workmen,

25. In R/140/03, the workman Shri Satmarayan Mali has
deposed and supported the case. He has stated that he
was engaged as casual labour in the year 1969 and worked
til 1991. He worked 240 days in every calendar year. He
has also given the names of the workers who were made
temporary workers by the management. He has also
proved his identity card, certificates and employment cards
which are marked as Exhibit W/1, W/2 series and W/3
series respectively. He has stated in cross-examination that
he was engaged as casual labour when there was need of
casual labour. There is nothing to disbelieve his evidence
that he did not work 240 days in every calendar year.

26. In R/71/04, the workman Suresh Chand has filed
his evidence in the case by affidavit but he did not turnup
for cross-examination. As such there is no oral evidence
on his behalf.

27. In R/72/04, the workman Gowardhan Lal has
supported his case in his evidence, The management has
failed to cross-examine this witness though opportunity
was given to him. As such the witness was discharged
on 22-2-2010. He has stated in his evidence that he was
engaged as casual labour in the year 1979 and worked
continuously till 1992 when he was terminated without
notice and without payment of any compensation. He has
also supported the evidence of other workmen. He has
also supported this fact that the juniors were made
temporary workers. His evidence is unrebutted.

,r
28. In R/73/04, the workman Arif Khan did not turn up
for cross-examination as such his evidence was closed
on 21-4-2010. Considering the entire oral evidence, it
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appears that except Shri Gopal Prajapati, Shri Suresh Chand
and Shri Arif Khan, others have supported their case that
they were working as casual labour continuously fill
termination and had worked 240 days in every calendar
year. They have also supported the fact that the junior
workers were made temporary workers and their cases
were not considered by the management arbitarily.

29. Now let us examine the documentary evidence filed
by the workmen in their cases. The workmen have filed
employment cards and certificates to show that they were
casual labours and were not seasonal workers. Those
documents are accordingly marked. These documents are
also filed to show that they were on monthly pay and DA
and their services were not commenced in the morning of
the day they report and came to an end at the end of the
working day as has been alleged by the management in
his pleading. But those documents clearly shows that they
were employed intermittently and were not regularly
employed. It is also clear from the employment cards and
certificates that they were not employed 240 days in a
calendar year and specially for a period of one year during
the period of twelve calendar months preceding the date
with reference or termination as has been required under
Section 25-B of the Act, 1947. Since their services are not
termed to be a continuous service for a period of one year,
the provision of Section 23-F of the Act, 1947 is not
applicable. This shows that the documents do not
corroborate the oral evidence of the workmen on the point
of continuous service of one year to attract the provision
of Section 25-F of the Act, 1947,

30. Another question raised by the workmen is that
similarly situated other junior casual labours were made
temporary workers and these workmen were denied and
were not considered. In support of the case, the workmen
have filed documentary evidence. The workman have filed
the permanent standing orders of Govt. Opium and
Alkaloid Factory, Neemuch. The said Standing order is
admitted by the management which is marked in R/138/03
as Exhibit W/1. There is classification of workers as
Permanent, Temporary and Casual Worker. The said
standing order has provided the provision as to how the
casual worker is to be made as temporary worker, The
clause 2 sub-class Il of the standing order runs as
follows—

Th HAHIEF FHEN 98 FHFE & f7a 1 frdem =
T Ty ST & foreg o soft sreomdt &t & fiad gt
WA U S HIET A e H Y afragm w9
0 R R g T srdem

This shows that on the basis of seniority with other
conditions temporary worker be made from casual worker.
The workmen have supported in their evidence that the
juniors to them, to whom they had taken names, were
made temporary workers ignoring their right claim, There
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is no evidence on the record that till termination of these
workmen, the management had prepared any seniority list
and at the time the alleged casual labours were made
temporary workers, their names were also considered. This
clearly shows that there is a violation of the standing order
that without preparing any seniority list, the management
had made temporary worker in viclation of the Standing
Orders. Rule 77 of the Industrial Dispute (Central) Rules
1977 also runs as follows—

"Rule-77—Maintenance of seniority list of
workmen—The employer shall prepare a list of all
workmen in the particular category from which
retrenchment is contemplated arranged according to the
seniority of their service in that category and cause a
copy thereof to be pasted on a notice-board in a
conspicuous place in the premises of the industrial
establishment atleast seven days before the actual date
of retrenchment.”

Thus it is clear that the management was duty bound
to prepare a seniority list and there is nothing to show
that seniority list was prepared by the management before
appointing temporary worker from casual worker and
before termination to these workmen.

31. To support the contention, the workmen have filed
certain documents. The office order dated 15.2.84 is filed
in the cases. The management has not denied. The office
order shows that Shri Jabbar Khan and 20 other were
appointed as temporary unskitled workers in the year 1984,
This appears to be in violation of the standing orders.
The said order dated 15.2.84 does not show that they were
appointed as temporary unskilled worker on the basis of
seniority list. The workmen has filed the appointment letter
of Jabbar Khan which is Paper No. 13/12 in R/139/03. This
appointment letter clearly shows that Jabbar Khan was
working as casual labour who was appointed as temporary
unskilled worker vide office order dated 15.2.84, This fact
clearly shows that casual labour was made temporary
unskilled workers but there is nothing to show that any
seniority list was prepared before appointing him as
temporary unskilled worker. He was appointed alongwith
20 others. This aspect shows that there was arbitrary
action of the management. The workmen have filled a
seniority list of 1.1.2002 which are paper nos 13/8 to 13/
11 in the same case but the said seniority list does not
include the names of these workers. These all documents
are not denied by the management and are deemed to be
admitted. The said seniority list shows that most of the
workers of the list were appointed after these workmen
and they were appointed as temporary unskilled labours.
The workmen has filed a list of 32 workers appointed as
unskilled worker by the management which is Paper No.
13/26 in the said case but there is nothing to show that
they had been appointed after preparing a seniority list
which was the requirement of the standing orders. The

workmen has filed a letter dated 30.3.93 of the management
whereby the management asked from the Secretary of the
Union to furnish the list of ex-casual workers with
documents which is Paper No. 2}7 and the Seé{‘cta:y of
the Union furnished a list of 35 ex-casual workers
including these workmen with documents to the
management which are paper nos 28 & 29 of the said
above case. These documents are also not denied by the
management. There is nothing to show that the
management had considered these workmen. Thus it is
clear from the documentary evidence that there was
violation of standing orders in appointing temporary
unskilled worker and the management had arbitrarily not
considered these workmen though they appear to be
senior to those who had been appointed as temporary
unskilled workers.

32. On the other hand, the management has examined
one witness. No documentary evidence is adduced by the
management in the case. Now let us examine the oral
evidence of the management. The same evidence of the
management witness Shri Jagat Narayan Shukla is filed in
all the 20 cases but the evidence is not filed in R/71/04
and 72/04. He was cross-examined in R/74/03, R/75/03, R/
76/03, R/108/03 and R/140/03. The management witness
has not turned up for cross-examination in R/62/03/ R/65/
03, R/66/03 and R/73/04. In rest of the cases the leamned
counsel for the workmen has adopted the same cross-
examination as have been done in other cases,

33. The management witness Shri Jagat Narayan
Shukla is working as Asst. Engineer (Electrical} in the
office of General manager, Govt. Opium & alkaloid
Factory, Neemuch. Initially he has supported the case
of the management in examination-in-chief. He has stated
that the workmen had never completed 240 days in a
calendar year and were not engaged indefinitely. There
is no evidence that the junior casual labours were not
appointed as temporary unskilled workers in violation
with the standing order of Govt. Opium & Alkaloid
Factory, Neemuch. There is also no evidence that before
appointing the casual labour as temporary unskilled
worker, a seniority list was prepared. He has stated at
para-8 that he has no knowledge as to how the casual
labours were absorbed in the permanent job. This shows
that there is no evidence to show that as to how those
persons were appointed temporary unskilled labours in
the year 1984, 1993 and 2002. This aspect of the case
clearly shows that the action of the management was
arbitrary and was also unfair-labour practice and for
victimization. He has proved the copy of standing order
in R/140/03 and R/138/03. The relevancy of the standing
order has already been discussed earlier. He has also
stated that the casual labours were engaged on muster
roll. He had seen the muster roll at the time of preparing
his evidence. He has further stated that the muster roll
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can determine as to how many days these workmen ~had
worked. The said muster rolls were not produced by the
mandgement inspite of direction to produce the same.
His evidence on the point of days of work done by the
workers are based on muster rolls. Moreover the
senjority can be determine from muster roll. As such his
oral evidence is not tenable on the said point. Moreover
he has stated in the cross-examination that the workmen
had not worked 240 days in any calendar year. This fact
has been denied by him only on the basis that the
workmen have claimed in their pleading that they had

wotked 240 days in every year. This shows that this’

evidence is not reliable.

34. To sump the entire evidence it is clear that the
oral evidence of the workman has contradicted from the
documentary evidence that they had worked 240 days
in each year. Rather the documentary evidence shows
that none of the workmen had worked 240 days in
twelve calendar year preceding the date of termination
or reference to attract the provision of Section 25 B of
the Act, 1947. However the workmen have established
in their evidence that there was provision in the
standing order that a seniority list is to be prepared by
the management and thereafter casual worker would be
appointed as temporary unskilled worker. It is also
established that the management had appointed
temporary unskilled labour from casual labour without
preparing seniority list ignoring the right claim of these
workmen. This shows that the action of the
management was arbitrary and unjust to terminate them
without considering their case. This is amount to unfair
labour practice. 1t appears that they were entitled to
be made temporary unskitled workers before the workers
who were already made temporary unskilled labours
and thereafter made permanent workers. Both the
issues are thus decided in favour of the workmen and
against the management.

35. Issue No. LI

On the basis of the discussion made above, it is
clear that the action of the management is not justified
in terminating their services instead of appointing
them temporary unskilled workers as juniors were
appointed temporary unskilled workers. The workmen
have pleaded and have adduced evidence that after
termination they are unemployed and are not in the
gainful employment. This evidence is unrebutted. The
management is, therefore, directed to reinstate them
with half back wages. Thereafter it is directed to
prepare a seniority list in accordance with the standing
corders and to consider their case for temporary
unskilied labour, within two months from the date of
award after giving relaxation to their age and to
fppoint them incase
juniors have been appointed as temporary unskilled
workers. In case any of these workmen have attained
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the age of superannuation, then the management is
directed to pay .a compensation of Rupees One Lac
(Rs. 1,00,000) each to those workmen. Accordingly the
reference is answered.

36. In the result, the award is passed without any
order to costs.

MOHD. SHAKIR HASAN, Presiding Officer
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New Delhi, the [2th October, 2012

8.0. 3364.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947, (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 79/
1996) of the Cent. Govt. Indus. Tribunal-cum-Labour
Court, No. 2 Dhanbad as shown in the Annexure, in the
Industrial Dispute between the management of Banaras
State Bank Ltd and their workmen, received by the
Central Government on 12/10/2012.

[No. L-12012/134/95-IR(B-I)}
RAMESH SINGH, Desk Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL {NO. 2), DHANBAD

PRESENT
Shri Kishori Ram, Presiding Officer

In the matter of an Industrial Dispute under section
10(1)(d) of the 1.D. Act., 1947.

Reference No. 79 of 1996.

Parties : Employer in relation to the management of
Banaras State Bank of MuzafTarpur and their workmen.
Apperances :

On behalf of the workman  : Mr. D.K. }ha, Ld. Adv.

On behalf of the management Mr. K. N. Gupta, Ld.

Adw.
State: Bihar Industry: Banking

Dated, Dhanbad 27th August, 2012,
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ORDER

The Government of India, Ministry of Labour, in
exercise of the powers conferred on them under Section
10(1)(d) of the LD. Act., 1947 has referred the following
dispute to this Tribunal vide their Order No. L-12012/134/
95-IR(B-T) dt. 9.8.1996.

SCHEDULE

"Whether the termination of services of Shri Lalit
Kumar Gupta w.e.f. 10.6.1994 by the management-
Banaras State Bank Ltd., Muzaffarpur was justified? If
not, to what relief the workman is entitled to?

2. The case of workman Lalit Kumar Gupta is that he
had served the Banaras State Bank Ltd. at Muzaffarpur
as a Deposit Collector/Agent under Laghu Bachat Yojna
by mobilising amount of deposit thereunder from 26.6.1979
to 10.6.1994, on security money of Rs. 2000 on 23.6.1979
as per the terms of agreement, The Bank Management had
issued him a letter of introduction/authority with attested
photograph for the job. He had put satisfactory service
in the Bank by collecting more than 16 lakhs upto 02.05.94
Collecting amount from door to door of the customers,

depositing the same in the bank, preparing their Pass -

Books duly signed by the Branch Manager of the Bank
for the customers, and making balance confirmation
payment vouchers, loan vouchers, ledger posting, debit
and credit scrolls etc. were the duties of a deposit
Collector/Agent. The workman accordingly performed the
job of a regular clerk for full days upto late night. But the
Bank Management orally, stopped and terminated him from
his service w.e.f. 11.6.1994 without any requisite notice
u/s 25 F of the Industrial Dispute Act, 1947 ip an illegally
manner. The Bank even did not concede to a demand
notice of the workman dt. 11.7.1994 finally rejecting his
letter dt. 16.8.1994. The failure of the conciliation
proceeding before the ALC(C), Patna, resulted in the
Reference for adjudication.

3. The alleged workman in rejoinder has pleaded with
denials that the duties of workman was of deposit
collection and not of convassing. He had to visit regularly
small depositors, small traders and others for door to door
collection, to deposit it in the Bank, and to perform the
entries thereof like a regular clerk of the Bank for whole

day under the said Yojna. The deposit collector is a

workman as per Law. The scheme is still continuing in the
Bank.

4. Whereas the contra pleaded case of the Management
concerned with specific denials is that as per the
engagement letter dt. 25.6.1989 of the workman duly signed
by him firstly expressly stipulates that he would work as
Publicity cum Collection Representative of the Bank for
promotion of the business in Laghu Bachat Yojana
Deposit Scheme at his entitlement of 3% commission on
the amount collected by him. The nature of the work of

o273 ¢0)12-15™

the workman Lalit Kumar Gupta was similar to that of Sales
Representative who are not covered by the definition of
workman. Likewise the nature of his duti¢s being neither
skilled, unskilled Manual, Supérvisory, Technica! or
Clinical does not cover the definition of workman. The
incidental duties do not affect the status and designation
of the employees of the Bank out of when the Manager,
Admn. Officer, Executives and Supervisors also how to
do same clerical work incidentially. Due to discripencies
in the working of the Commission Agents of Muzaffarpur
Branch, transaction in the Scheme was closed as the letter
dt. 13.4.1994 of the Regional Manager (Koshi Region). In
result, the services of Agents/Representatives
automatically ended with the closure of the said scheme.
So Sri Gupta engaged on commission basis for promotion
of the business of the said scheme is not entitled to raise
the Industrial Dispute or any claim.

5. Further (additional) plea-of the Bank is that with a
view to bring persons of Low Income Group into the
Banking fold by collecting their/their children's/wives
small savings from their door steps or at the place
wherever they would be available, the Banaras State Bank
Ltd. had introduced the Laghu Bachat Yojna Deposit
Scheme. w.e.f. 25.6.1979. So there was no employer-
employee Relationship between the Bank and Sri Gupta.
He was bound by rules and regulations of his undertaking
as per the letter of his engagement dt. 25.6.1979. The
regulation of the scheme further clarifies that such
Representatives would not be members of the Banks'
regular staff, as Sri Gupta was appointed by the Bank on
commission basis, so he would neither be treated as
employee of the Bank nor be entitled to regularisation in
the bank or any relief. Morever, notwithstanding above
as per Sec. 2(oo)}bb) of the Industrial Dispute Act, 1947,
the termination of service as per stipulation of the contract
of service is excluded from the definition of retrenchment.

6. The Bank Management in its additional rejoinder
with categorical denials has pleaded irrespective of the
aforesaid repeations, that Sri Lalit Kumar Gupta was
engaged as a deposit collector purely on contractual basis
of 3% commission over the amount collected by him.

FINDING WITH REASONING

7. In this case, WWI Lalit Kumar Gupta, the alleged
workman himself for his sake, and MW 1 Sri Niwas Pandey,
and MW?2 Sita Ram Ghosh, the Branch and Senior
Managers respectively for the Bank Management have
been examined.

The testimony of the workman Lalit Kumar Gupta on
capable to read English to some extent (WW1) is that as
per the agreement (Marked X for identification) between
both the parties under his signature (Ext. W.6) he had
deposited Security Money Rs. 2000 (Money Receipt dt.
23.6.79-Ext.W.7) as per the Introduce from letter/Authority

-
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(Marked X having illigible) issued to him and accordingly
he worked as Deposit Collector/Agent on his commission
under the Laghu Bachat Yojna Deposit Scheme (Ext. W.9).
He was paid his commission as per the two certificates
(Exts.W.1 and W1/1) for his work for the period 26.6.78 to
10.6.1994 as per the papers of the deposits of money in
the Bank (Ext.W.5 series). The workman had also
discharged his duty such as the opening of Shambhu Sao's
A/c No. 1071 (Ext.W.10) under the said scheme, but he
was stopped from the work without and notice/
compensation. On his demand Notice (Ext. W.4) as per
Postal Receipt (Ext. W.2) for reinstaternent with full back
wages, the Management given its reply (Ext. W.3) for it,

- refuting his claim. Admitting his letter of introduction/
Authority (marked X for identification under his signature
(Ext. W.6) not considerable as a letter of appointment, the
workman (WW1) has affirmed in his cross examination that
the para 9 of the Rule under the Laghu Bachat Yojna (its
copy-Ext.M.1) describes "a Deposit collection is
appointed by the Bank purely on commission basis;
hence he will neither be treated as an employee of the
Bank nor be entitled to get regular appointment in the
Bank."

8. Whereas MWI1 Niwas Pandey as then Accountant
posted at the Banaras State Bank (which already merged
with Baroda) at Muzaffarpur Branch at the relevant period
has positively affirmed the case of the Management that
the workman concerned was engaged as Commission
Agent known as "Depaosit Collector” to collect money
from door to door, and to deposit the same on the Bank
in the year 1979 under the Laghu Bachat Yojna Scheme;
far the said work, the Bank initially used to pay him 3%
commission, later on increased 3.5% commission out of
the collected amount, the said Scheme was closed in the
month of June, 1994; so accordingly the work of the
Commission Agent was stopped by the Bank, and that
the concerned workman did not render any service to the
Bank excepting his work as Commission Agent for the said
scheme. Likewise, the statement of MW?2 Sitaram Ghosh,
the Senior Manager, Bank of Baroda is quite corrobative
and supportive to the case of the Bank Management. To
him, the said Scheme was in operation in the year 1993
and was closed later on, and the workman Lalit Kr. Gupta
was not given any other service except the working as
Deposit Collector under the said Scheme and he was not
under the control of the Bank Branch Manager for day to
day affairs; posting of Ledger Nos. 37, 39 and 35 in 26th
to 28th Oct. and 01st Nov., 1979 and was beyond his
(MW2) knowledge, nor it was asked to do so. He (MW2)
has established that the workman was not given a
termination notice, as it was not required just as the
question of compensation payment for it acrose not. The
workman is alleged to have worked accordingly for about
10 months at the relevant time.

Rty o CERE UL LI L L L
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9. Mr. D.K. iha, the Learned Advocate for the workman
submits that the plea of the Management that the atleged
termination of the workman falls under exception clause
2(0o)}{(bb) of the Sec. 2 of the 1.D. Act but it has been
superceded by the case law as reported in 2011. AIR 8§C
(D) 3455 Devinder Singh Vs. Municipal Council, Sanadir
wherein it has been held that 'workman, petitioner,
contractual temporary or casual employee-all are
workman's (Para 13-14), and that since the workman
continuously served for more than statutory period, so
his claim for reinstatement is legally sustainable. In quick
response to it, Mr. K.N. Gupta, the Learned Advocate for
the Management urged that the workman was engaged
under the Laghu Bachat Yojna (Ext. M. 1) on commission
as stipulatable under its para 6 as he also received his
commission (Exts. WW1 and 2) as his wages for his
temporary work, so he is not a workman, nor even
employer-employee relationship existed; and his
engagement as deposit collector ended with the closure
ofthe Scheme on 11.6.1994

10. On the consideration of the materials available on
the case record, also of submission of the aforesaid
Learned Counsels both the parties, 1 undoubtedly came
to the conclusion that admirtedly the workman temporarily
worked as Deposit Collector as known as Commission
Agent for the few days as evident from the his decuments
Ext. W.5 series, the photo copies of the Laghu Bachat
Yojna Deposit Account- 17 Sheets under the said Scheme.

The Laghu Bachat Yojna shortly referred as (LBY)
Rules of the Banaras State Bank Ltd. under its para [ under
the heading "Appointment' in its last part reads as such:

"A Deposit collector is appointed by the Bank
purely on commission basis; hence he will neither be
treated as an employee of the Bank nor be enfitled to
a regular appointment in the Bank."

This very factor totally disqualifies the aileged
workman as the employee of the Management. In fact, the
work of the alleged workman ended with the closure of
the said LBY Scheme. There was no relationship of
employer and employee between them as per the terms
and conditions of his appointment as Deposit Collector/
Commission Agent on commission basis purely temporary.
Hence the Banking Regulation Act, 1949 under Sec.
10{1)(b) does not bar employment of persons on
commission as held in the case of Indian Bank Association
Vs. Workman of Syndicate bank 2001(3) Sec. 36(DB).
Though the ending of the workman's such job ended with
the closure of the aforesaid Scheme, which was itself
purely temporarily in nature.

Therefore, it is responded to the Reference as such:

"In view of the admitted facts of the petitioner
working as Deposit Collecter/Commission Agent on
commission basis no question of his termination of his

R AN L B 1
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alleged services by the Management w.e.f. 10.6.94
arises. His case falls under the exception (bb) of Sec. 2
(00) of the Industrial Dispute Act, 1947. Hence, the
workman/petitioner Lalit Kumar Gupta is not entitled
to any relief,”

KISHORI RAM, Presiding Officer

% feeft, 15 TN, 2012
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New Dethi, the 15th October, 2012

5.0, 3365.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. CGIT/
LC/R/320/1999) of the Centrai Government Industrial
Tribunal-cum-Labour Court, Jabalpur as shown in the
Annexure, in the Industrial dispute between the Chief
General Manager, Deptt, of Telecommunication, Bhopal
and their workman, which was received by the Central
Govemment on 03,10.2012,

INo. L-40012/233/1999-IR(DU)]
SURENDRA KUMAR, Section Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
JABALPUR

No. CGIT/LC/R/320/99
Presiding Officer ; SHRI MOHD. SHAKIR HASAN

Shri Igbal Ahmed,
S/o Ramzan Khan,
Chota Chowk,
Sindhi Market,

Distt. Shajapur, Bhopal ...Workman

Versus

Chief General Manager,
Deptt. of Telecommunication,
Hoshangabad Road,

M.P. Circle, Bhopal ...Management

AWARD
Passed on this 14th fay of September, 2012 -

1. The Government of India, Ministry of Lafaour vide
its Notification No. L-40012/233/99/IR(DU) dated 21.10.99
has referred the following dispute for adjudication by this
tribunal:— : ' '

"Whether the action of the management of Chief
General Manager Telecom in terminating the services
of Shri Igbal Ahmed w.e.f. 26.3.99 is justified? If not, to
what relief the workman is entitled?"

2. The case of the workman, in short, is that he was
engaged as a labour in July 1986 under Sub Divisional
Engineer, Telecom, Shajapur and worked till 31.3.99 when
he was terminated without notice and without payment
of compensation in violation of the provision of Section
25-F of the Industrial Dispute Act, 1947 (in short the Act,
1947). He worked more than 240 days in each calendar
year. It is stated that a scheme was formulated on 7.11.89
to regularize the casual labours in view of the direction of
the Hon'ble Supreme Court. The workman was also
entitled to be regularized in accordance with the scheme.
It is submitted that the order of termination be set aside
and the workman be reinstated with direction to pay -
regular pay with cost.

3. The management appeared and filed Written
Statement. The case of the management interalia is that
the alleged workman was never appointed by the
management and had never worked in the Sub Division

. since 1986. As such the questions of termination from

service and regularization do not arise. It is stated that
Section 235-F of the Act, 1947 is not applicable. In view of
the above facts, the alleged workman is not entitled to
any relief,

4. On the basis of the pleadings of the parties, the -
following issues are settled for adjudication:—

I. Whether there is relationship of employer and
employee between the management and the
alleged workman?

. Whether the action of the management in
terminating the services of Shri Igbal Ahmed we.f.
26.3.99 is justified?

MI. To what relief the workman is entitled?
Issue No. I & 11

5. Both the issues are taken up together for the sake
of convenience. The workman has not adduced any
evidence to prove his case.

6. The management has examined one witness. The
management witness Shri Bhagchand Joshi is Sub
Divisional Engineer, legal at Shajapur. He has stated that
the alleged workman was never engaged as per record.

k.
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The claim of the workman for regularization in the
department is baseless, fabricated and frivolous. His
evidence is unrebutted. He was been cross-examined at
length but there is nothing to disbelieve the evidence of
the: management witness. There is no chit of paper to
show that the alleged workman was ever engaged in the
department. It is clear from the evidence that there was
no relationship of employer and employee. It is evident
that the question of violation of the provision of Section
25-F of the Act, 1947 does not arise. Since he was not the
employee of the management, the question of
regularization does not also arise. Both the issues are,
thus, answered against the workman and in favour of the
. management.

7. Issue No. IH

On the basis of the discussion made above, it is clear
that the workman has no case. As such he is not entitled
to-any relief.

. Accordingly the reference is answered.

8. In the result, the award is passed without any order
to costs.

MOHD. SHAKIR HASAN, Presiding Officer
=% faoeefi, 15 TR, 2012
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New Delhi, the 15th October, 2012

§8.0. 3366.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. Case No.
196 of 99) of the Central Government Industrial Tribunal-
cum-Labour Court, Kanpur now as shown in the Annexure,

_in the Industrial Dispute between the employers in relation
to the management of the Superintendent Archaeologicst,
Apra and their workman, which was received by the
Central Government on 03.10.2012.

[No. L4201 1/03/1999-IR(DU)]
SURENDRA KUMAR, Section Officer

’ ANNEXURE
BEFORE SRI RAM PRAKASH, PRESIDING OFFICER,
"CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-
CUM-LABOUR COURT, KANPUR

\-4k-m|1:"IW‘|il|Iwl.'“nn.p [T TR TTIN
o i O s !

VL RTICL  YORR O

Industrial Dispute No. 196 of 99
Between—

Ramesh Chandra Branch Secretary

Bhartiya Puratatva Sarvekshana Karmchari Parishad
(INTUC),

Namneir Agra-282 002

And

The Superintending Archaeologist,
Archaeological Survey of India,

22 Mall Road,

Agra-282001

AWARD

1. Central Government, MoL, New Delhi vide
notification no. L-42011/3/1999-IR(DU) dated 22.7.99 has
referred the following dispute for adjudication to this
tribunal—

2. Whether the action of the management of
Archaeological Survey of India, Agra in terminating 47
employees represented by Branch Secretary, Bhartiya
Purutatva Sarvekshan Karmachari Parishad, Agra, is legal
and justified? If not to what relief the workman are
entitled?

3. Brief facts are—-

4. The aforesaid reference along with a list of 47
workers, have been sent by Mol, New Delhi, with the
request whether the action of the opposite party in
terminating 47 employees is legal and justified?

5. It is alleged by the claimants that they had been
employed/engaged by the opposite party. It is alleged that
they had been working from the period shown in the list
and they have been terminated on the date which have
been shown in the list against the name of the worker. It
is stated that after putting in continuous service, they
have been removed from service without issuing any
notice or notice pay or retrenchment compensation as
such the opposite party has breached the provisions of
Section 25F, G and H of the Act. It is also alleged that the
opposite party have engaged new workers after the
removal of these workers, the details of such workers has
been filed, after getting a photocopy from the Labour
Court, Agra. It is also alleged that the opposite party in
appointing the workers is following an unfair labour
practice. They have engaged such workers who have lost
the battle in CGIT Delhi as well as such workers whose
reference has been dismissed. Therefore, they have
prayed that they may kindly be reinstated in service with
consequential benefits.

6. Opposite party has filed the written statement
alleging that the workers were daily paid casual labours,
they have been engaged for the repair of the old buildings,

S b
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the work was being taken as casual and was of intermittent
nature, they were being engaged from the open market.

7. Whenever the work of the repair was finished their
services stood terminated automatically they have never
been given any appeintment letter or termination letter,
Therefore, these claimants are not entitled to any relief.

8. Rejeinder has also been filed in the case but nothing
new has been pleaded by thé union therein.

9. Claimant has filed copy of two awards passed in I.
D. No. 80/89 and I.D. No. 120/89 which are paper no.
18/2-8. Claimant has also filed 30 documents vide list 31./
2-3 mostly these are the photocopies copy of FIR etc.,
copy of seniority list, news paper cutting copy of judgment
of Hon'ble High court etc.

10. 1 will discuss the relevancy of these documents
where ever is deemed found fit.

I1. Claimant has also filed the list of workers vide list
paper no 20/1 these list are paper No. 20/2-9. He has also
filed paper n0.19/3-19/9. He has also filed paper no. 1/1-30.

12. Heard and perused the record.

13. Both the parties have also adduced oral evidence
in support of their pleadings. Claimant has produced
himself as w.w. ] in the name of Moti Ram.

14. Opposite party has produced Sri M.C. Sharma
Assistant Superintendent ASI as M.W. 1.

15. I have examined the documentary evidence adduced
by the claimant.

16. In the oral evidence Sri Sharma M.W. I has stated
that no appointment letter was ever issued to any of these
workers, It is stated that the work of repair was of
intermittent nature and casual labours were engaged from
open market when ever need arises. Therefore no
termination letter has been issued to either of the workers.

17. Tt is stated that one of the worker Moti Ram has
been produced as w.w.1. When he was cross examined
on the peint of termination he stated that he was removed
on 01.03.93. Opposite party stated that there is no date of
termination mentioned in the reference order. For a moment
a cognizance is taken of the list enclosed with the
reference order where in the name of Moti has been shown
at serial no. 4 but his date of termination has been
mentioned as 03.06.94. Date 01.03.93 or the year 1993 has
not been shown either against the names of the workers
or date of termination of their services in the reference
order. The dates of termination of the services of the

workers involved in the present reference order have been -

shown as per list attached with the reference order is 1994
or 1995, Date of termination has also not been shown in
the reference order.

Lv73 4412~ 4

18. From the above it is concluded that the claimants/
union have miserably failed to file their own list supported
by their evidence before this tribpnal which ccipld have

been relied upon. :

19. I have also considered the evidence regarding the
continuity of service of completion of 240 days of each
worker. There is no cogent evidence on behalf of the
union that either on or each worker named in the reference
order have completed 240 day or more service prior to
termination of their service preceding the date of their
termination (though no termination date is found
mentioned in the reference order).

20. It is also contended that after the removal of these
workers the opposite party has employed new workers
and my attention has been drawn towards the list paper
no. 20/-2-9. I have gone through these documents and |
found that these documents are not authentic and reliable
for the reasons that the person who has prepared it has
not been examined before the tribunal. Therefore, in the
absence of cogent evidence on this point the tribunal is
not ready to believe the documents.

21. The union of the claimant has not mentioned any
of the names which have been shown in this list in their
claim statement. They have not mentioned the name of
any of these workers in the evidence of w.w.1 which have
been filed in the shape of the affidavit. Therefore, the
claimant cannot take advantage of this contention unless
specific pleadings are there and corroborative evidence
is produced in this regard.

22. In view of foregoing it is concluded that the union
has miserably failed to establish their case before the
tribunal. The result is that they are not entitled to get any
relief in pursuance of the present reference order which
is bound to be answered against the union and in favour
of the management.

23. Reference is answered accordingly against the
union and in favour of the management.

RAM PARKASH, Presiding Officer

4 fegett, 15 STy, 2012
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New Delhi, the 15th October, 2012

8.0. 3367.—In pursuance of Section 17 of the
Inddstrial Disputes Act, 1947 (14 of 1947) the Central
Government hereby publishes the Award (Ref. No. 35/2011)
of the Central Government Industrial Tribunal-cum-Labour
Court, Chennai as shown in the Annexure in the Industrial
Dispute between the employers in relation to The
Secretary (P) Department of Post and their workman,
which was received by the Central Government on
12.102012.

[No. L4001 1/16/201 1-IR(DU}]
SURENDRA KUMAR, Section Officer
- ANNEXURE
BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAIL-CUM-LABOUR
COURT, CHENNAI

Tuesday, the 25th September, 2012
Present: AN, JANARDANAN, Presiding Officer
INDUSTRIAL DISPUTE No. 952011

[In the matter of the dispute for adjudication under
clause (d) of sub-section (1) and sub-section 2(A) of
Section 10 of the Industrial Disputes Act, 1947 (14 of 1947),
between the Management of Department of Posts and

their Workmen]
Between :
The General Secretary ...1st Party/Petitioner

All India Postal Employees
Progressive Union

Plot No. 5, VGP Pon Nagar
First Main Road, Sembakkam
Chennai-600037

Vs.
The Secretary (P) ...2nd Party/Respondent
Department of Posts,
Dak Sevak Bhawan
New Dethi-11 0001
Appearance :
For the 1st Party/Petitioner : M/s. S. Gunaseelan,
‘ Advocate
For the 2nd Party/Management : M/s. A. Ashok Kumar,
Advocate
AWARD

. The Central Government, Ministry of labour &
Employment vide its Order No. L-40011/16/2011-IR (DU)
dated 22.11,2011 referred the following Industrial Dispute
to this Tribunal for adjudication.

The schedule mentioned in that order is :

“Whether the action of the Management of the
Department of Posts, in denying the demand Nos. X,
XL, XII XIIL XTIV, XV, XVII and XIX raised by All India
Postal employees Union vide its letter dated 10.03.2010
are legal and justified? What relief the Union is entitled
to?”

2. After the receipt of Industrial Dispute, this Tribunal
has numbered it as 95/2011 and issued notices to both
sides. Both sides entered appearance through their
respective counsel and filed their Claim and Counter
Statement as the case may be.

3. The Claim Statement averments bereft of
unnecessary details are as follows:

The Petitioner Union espousing the cause of members
of the Union under Group “D”, Group “C”, TBOP/BCR
MMS Drivers of the Postal Department had informal
discussion with the Respondent. The Union had placed
several demands before the Conciliation Officer under
Section-2(k) of the [. D. Act, which interalia are as follows:

(2) Treatment of 14 days strike period taken place
during December, 2000 by the Postal and RMS
Employees as duty for all purposes.

(b) Implementation of Dutta Committee
Recommendations in regard to revision of pay-
scales of certain category of employees.

{c) Restoration of norms based lower selection grade
posts as divisional cadre.

{d) Grant of informal Trade Union facilities to the
Petitioner's Union.

(e) Regularization of services of reserved trained
pool candidates in Group “C” cadre and casual
labourers in Postman and Group “D” cadres for
the purpose of qualifying service.

() Removal of imbalance in LSG/HSG-II/HSG-1
cadres,

(g) Restoration of post reduced/abolished in excess
over the policy decision of the Government.

(h) Revival of 690 Postal Assistants posts
erroneously abolished during the process of
creation of 1622 Higher Selection Grade-1 posts
by conversion of 10% Higher Selection Grade-I1
posts.

Some more demands were made of which a few were
dropped. The workmen are suffering mentally and
economically. The demands are very fair and just and are
inevitable for being considered and granted request had
been there before the Management for settling the
demands amicably which was in vain due to stiff stand of
the Management, The demands were rational and fair in
the prevailing facts and circumstances in our country. It
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is prayed that Respondent may be directed to grant the
demands.

4. Counter Statement averments bereft of unnecessary
details are as follows:

As per the CCS (RSA) Rules, 1993 a Service
Association should strictly be restricted to a distinct
category of employees having common interest.
Membership of the Government Servant will be
automatically discontinued on his ceasing to belong to
that category. The heterogeneity of the Petitioner Union
due to its composition having employees of Group “C”
and Group “D” categories makes it ineligible even for
consideration for its recognition, notwithstanding its
negligible number of membership. The demands involve
policy decision of the departments of posts and are only
general in nature. Hence the issues are not maintainable
and are to be rejected as being devoid of merit.

() Reply to Demand-(a) is: as per instructions
issued vide DoPT’s OM No. 41016/1 (S)/90-Estt,
(B) dated 01.05.1991, strike period is regulated
under the principle of “No Work No Pay”, which
is in the form of direction of the cabinet. The only
competent authority to grant relaxation in the

matter is the Cabinet. The strike of December _

2000 was declared as illegal and the States were
asked to enforce ESMA. In view of the totality
of circumstances it was decided with the
approval of MoC and IT not to refer the issue to
Cabinet in the light of the above no further action
is warranted..

(i} Reply to demand-(b) is : Dutta Committee did not
recommend revision of pay-scales of Group “D”.

As regards that of TBOF/BCR committee couid

not reach any unanimity of view. As regards to
that of Drivers, committee concluded that there
were no special sanctions or responsibilities to
mark as superior to their counterparts in other
departments in order to mark them as distinct,
Ministry also did not recommend any

- upgradation of pay-scales for any cadre of staff.

{iii) Reply to Demand-(c) : the recognized unions are
fully abreast of the situation regarding LSG cadre
as circle cadre was discussed number of time and
it is settled issue, Taking LSG .as Circle Cadre is
against the spirit of agreement of 1985 and is not
based on facts. In fact even applicant union has
no right to have meetings negotiation and that
is way they are not conversant with the
developments which took place from time to
time.

(iv) Reply to Demand-(d) is : as per the directions of

the Hon'ble High Court of Madras petitioner
union was not a participant in the re-verification

process carried out by the department and due
to its unrecognized status Petitioner Union is not
entitled to the facilities under the CCS (RSA) -
Rules. J ‘ ¢

: | .
(v) Reply to Demand-(e) is : there is no scope for
further examination of the proposal in the light
of the judgment of the Supreme Court. -

(vi) Reply to Demand-(f) is that the aspect will be
examined with the restructuring of cadre now
undertaken by the Department.

(vii} Reply to Demand-(g) is that there was no excess
abolition of posts and the action was strictly
according to Government instructions.

(viii) Reply to Demand-(h) is that the posts were
abolished to provide matching saving in the
process of having 1622 additional posts of Higher
Selection Grade-I as per standing instructions of
the Government. There is no justification to
reopen the issue.

5. Thus the issues raised by the Union have been met
and possible action has been taken wherever possible,
Most of the issues raised hit at the major policy decisions
of the Government and any direction in contravention
thereof may have cascading effect and imbalance the
basic structure Petitioner Union has no locus-standi to
the dispute. Employees in the Department of Posts are
regulated by various service and financial rules with
adequate safeguards in the form of : (i) Joint Consultative
Machinery and Compulsory Arbitration Scheme, (ii)
Central Administrative Tribunal, (iii) Central, Pay
Commission and (iv) A well-organized public grievance
redressal machinery for redressal of grievances, They may
not be regulated by labour laws. It is requested that the
matter may be dropped.

6. Points for consideration are:

(i) Whether denying the Demand Nos.10 to 15, 17
and 19 of the Petitioner Union is legal and
justified?

(i) To what relief the concerned union is entitled?

7. Evidence consists of the testimony of WWI1 and
Ex.W1 to Ex.W39 on the petitioner’s side and testimony
of MW 1 and Ex. M1 to Ex. M9 on the Respondent's side.

Points (i) & (ii)

8. Heard both sides. Perused the records, documents,
evidence and written arguments submitted on either side.
Both sides vehemently argued in terms of their case in

the respective pleadings with reference to records,
documents and evidence and cited decisions. The

-prominent arguments advanced on behalf of the petitioner

are that P & T Department is an industry and the dispute
before this forum is maintainable and the same has to be

Y
»
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upheld. RSA Rules, 1993 Statutory Rule cannot have
overriding effect on 1.D. Act, 1947. Recognition also has
notﬂ'ing to do with L.D. Act. The strike of P & T employees
during October, 1996, from 09.07.1998 to 16.07.1998, from
(¥512.2000 to 18.12.2000 (as Earned Leave) were ordered
to be treated as leave by the Government of India. Once
the period of strike is thus treated as leave the condition
for accumulation of leave in a particular period in the order
of the Hon'ble MoC dated 27.10.2008 against the spirit of
Statutory Rules is ultra vires, The attempt to put condition
is only to dilute and digress the issue and with a vie to
non-implement the decision of MoC and IT. No
documentary evidence is filed for promulgating ESMA
. declaring the strike illegal by Government. So also there
is no document for Minister’s rejection to refer the case
to the Union Cabinet as argued by Respondent. In view
of Supreme Court decision in 5 SCC-572-1994 declaring in
an illegal strike if justified by circumstances entitling the
strikers for the wages during the strike period. The 14
days strike during December, 2000 was justified by
circumstances entitling the employees for wages. The
Dutta Committee had recommended the entry level pay
for Group “D” Staff as Rs. 2,650-65-3,300-70-4,000 (as per
5th Centrai Pay Commission scales). The commiittee finally
recommended the following pay-scales in old scale:

(i} Lower Selection Grade/5,500-8,650 Time bound
one promotion

(i) Higher Selection Grade-11 Rs. 6,500-9,500 Biennial
Cadre Review

(iii) Higher Selection Grade-1 Rs. 7,450-11,500.

Though internal committee rejected Rs. 7,450 in the
old scale for Higher Selection Grade-1, 6th CPC reckoned
the pay-scales as Rs. 7,450—11,500 for fixation in the new
scale and thus the demand got settled in the new scale of
pay. Dutta Committee accepted the merits for revision of
pay scales of Mail Motor Service Drivers. By changing
the nomenclature for MMS Drivers common category
concept may be delinked for justifying upgraded pay-
scales. There is no document for proof of rejection of
Dutta Committee Recommendations by the Ministry. The
rejection by internal committee of revision of postal
employees pay scale is totally unjustified, unfair and
illegal. It is not proved by Respondent that agreement
was reached by the Unions for making the lower
selection grade posts as circle cadre. For want of
monetary benefits after promotion to LSG Cadre and
transfer liability to one place to other involved most
postal officials declined LSG promotions. Following
conciliatory talks held by the RLC(¢), Delhi the
Respondent agreed to divisionalize LSG Cadre and orders
whre issued w.e.f. 30.12.1985. By order of the Respondent
making L.SG Cadre as circle cadre during May 2006 many
employces were affected forcing them to decline their
promotion. Consequent to 6th CPC postal employees

: mmwmm""""‘"'"""* | -muwu I -Amwr Ilm'wwr Wmu

also got financial upgradations on completion of 10/20/
30 years of service. So no separate higher pay is granted
to LSG Cadre but transfer liabilities are involved.
Respondent may restore divisionalization of LSG Cadre
with protection seniority in Circle Cadre for higher
promotions to HSG-II and HSG-I Cadres. Respondent
may hold a referendum among the eligible officials to
clinch the issue once for all. RSA Rules is
unconstitutional and run counter to Trade Union Act,
1926, decisions of Indian Labour Conferences,
International Labour Organization, Supreme Court
Judgments, 1 and 2nd National Labour Commission
Recommendations. RSA Rules, 1993 cannot override Act.
Petitioner Union being an affiliate of Centrally
Recognized Labour Progressive Federation has been
requesting for informal Trade Union Facility. Trade
Unions such as INTUC, BMS, HMS, CITU and AITUC,
etc. are allowed to function. After 6th CPC Group “D”
cadre got abolished and there is no distinct category
available in Postal Department. Initialiy under RSA Rules,
1993 no cadre union could be recognized. But Postal
Department accorded recognition to Savings Bank
Central Organization Association. Supervisory
Association was recognized without verification process
based on pendency of a case in the Court of Law,
Informal meeting facilitles to Postal SC/ST Employees
Welfare Association are extended. RLC recommended
grant of informal facilities. Schemes were evolved to
regularize reserved trained post candidates in Group “C”
Cadre and Casual Labourers in Postman and Group “D”
Cadre and counting the temporary services for the
qualifying service after regularization is justified. It is
settled that on completion of 486 days in two years such
category of employees have to be regularized and it is
justified to reckon their past services for calculation of
qualifying services. Proposals for upgradation of 2356
LSG posts to HSG-1T and 30000 time scale posts to LSG
Cadre to offset the imbalance. The anomaly had arisen
during creation of 1622 posts of HSG-I posts by
upgrading 10% lower posts. The imbalance occurred due
to wrong assessment, calculation and approach of the
Respondent. Respondent vaguely rejected the claim. In
the mater of reduction of 1% posts every year, the posts

screened and kept vacant for more than 1 year and got

abolished (deemed concept) as per Ministry of Finance
instructions have not been taken into account. The
Jjustified posts for creation on clearance by Screening
Committee, not cleared by the Nodal Ministry should
have been taken into account. As per staff strength of
March 2001 and March 2007, 56,379 posts were reduced
in Postal Department. The total reduction in percentage
reads as:

Group “C” - 14%
Postman - 19%
Group “D" - 28%

Gramin Dak Sevak - 4%

LRI LR L
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Three postal circles had not furnished their reports. The
figures are based on physical staff strength and not on
sanction strength. Respondent should have filed all the
relevant documents, copies of orders and copies of
proposais submitted to the Department of Personnel and
Training and Ministry of Finance. Respondent failed to
prove conditionalities of abolition of 690 Postal Assistant
posts for matching savings in this process. Order for
creation and abolition of posts on matching cost was
arbitrarily issued. Recognized Unions action for revival
of erroneously abolished posts did not bear fruit.

9. Respondent's arguments are nothing more than the
case pleaded in the Counter Statement,

10. Reliance was placed on behalf of the petitioner to
the decision of the High Court of Kerala in KUNJAN
BASKARAN AND OTHERS VS, SUB-DIVISIONAL
OFFICER, TELEGRAPHS AND OTHERS (1982-I-LLN-294)
wherein it was held "Postal, telegraph and telephone
services are named public utility services under 8.2(n) of
the Industrial Disputes Act, 1947. They are industries to
which the provisions of Ss. 10, 12 and 22 directly apply.
The posts and telegraphs department cannot declare a
lockout without notice; the employees of the department
cannot alse go on strike without notice. In view of the
above specific provisions directly dealing with
employment in the postal and telegraph services, it is not
possible for anyone to suggest, with any amount of
seriousness, that the posts and telegraphs department is
not an industry under the Industrial Disputes Act."

11. The reference is regarding the legality and
Justifiability of denial of demands enumerated as No. 10
to 15, 17 and 19 made by the Petitioner Union. While the
sum and substance of the arguments on behalf of the
petitioner Union is that the demands are rational, just and
fair, that the dispute is maintainable and that the
Respondent has not produced relevant documents, copies
of orders or proposals submitted to the department of
personnel and training and that Respondent failed to
prove their respective contentions, the contra contentions
focused on behalf of the Respondent, inter-alia are that
the demands are mostly involving policy decisions of the
Department of Posts and are only general in nature apart
from being not sustainable under the 1D Act.

12, The decision cited above clinchingly seitles the
issue that the Postal Department is industry and that there
is employer-employee relationship between the
department and its workmen and the dispute is clearly
maintainable in this forum. The contention of the
Respondent that the dispute is not maintainable is hereby
negated. I am also fortified in holding so in view of the
sustainable contention on behalf of the petitioner that the
departmental RSA Rules, 1993 cannot have overriding
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effect on ID Act, 1947 and that whether or not the Union
has a recognized status is not matprlal and it has nothing
to do with the ID Act. | ,
| ?f’

13. We may now examine the enumerated eight
demands of the Petitioner Union referred for consideration
in this dispute by the Mmlstry as demand nps. X to XV,
XVII and XIX appearing in the sequence of (a) to (h) in
the pleadings.

14. Regarding treatment of 14 days' strike peried in
December 2000 as duty for all purposes, while the stand
of the petitioner is that the said strike was justified by
circumstances and the employées are entitled for wages,
gaining support from their own contention that the said
strike period has been ordered to be treated as leave by
the Government of India, and that once the same has been
treated as leave the condition of accumulation of leave in
a particular period in the order of the Ministry of
Communications dated 27-10-2008 is against the spirit of
statutory rules and is ultra-vires. Further support is
sought to be obtained from the contention that such an
attempt to put condition is only to dilute and digress the
issue and not to give effect to the above decision of the
Ministry. There is also no documentary proof showing
the strike to have been declared illegal or to show
Minister's rejection to refer the case to Union Cabinet.
Mention is also made of a decision of the Apex Court of
1994-5-SCC- 572 without producing a copy thereof which
purports to hold that though strikes declared illegal when
are justified by circumstances, the strikers are entitled to
wages during that period and therefore the strikers are
entitled to wages. A copy of the said Supreme Court
judgment has not been supplied for reference. On the
aspect, the argument of the Respondent is that it was with
the approval of the Ministry of Communication that it was
not referred to the Cabinet. Though there is no
documentary evidence as to these aspects projected on
behalf of the Respondent and in the absence of evidence
of petitioner as to the strike being justified by any
circumstances, it is only the contention of the Respondent
that is to be upheld and I do so.

15. Regarding the second demand referred, the
challenge being against the allegedly unjustified, unfair
and illegal rejection by the internal committee of revision
of pay-scales the stand of the Respondent is that the
Group of Ministers was not recommending the
upgradation of pay-scales for cogent reasons as have .
been enumerated in the Counter Statement. Though there
is no proof for rejection of the Dutta Committee
recommendations by the Ministry there is oral testimony
of the Respondent for non-acceptance of the same.

16. Regarding the third demand, as against the
contention of the Petitioner Union mentioned above, the
approach of the Respondent that in terins of the locus-
standi of the Petitioner Union to espouse the matter for

"
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want of recognition, its having had no right as allegedly or
occasion to have negotiations with the department, it being
not'a participant in the meetings held with the recognized
federations and unions and which are fully abreast of the
situation after discussion in which the issue was settled
and the said settlement being not to the awareness of the
petitioner union, making E.8G as Circle Cadre is against the
spirit of the agreement reached in 1985. While the fact may
be a settled one inasmuch as it has not been proved to be
otherwise on behalf of the Petitioner Union that aspect is
only to be left intact in terms of the case of the Respondent.

17. The arguments on behalf of the petitioner regarding
internal trade union facilities, as the fourth demand,
" sought to be repelled by the Respondent in-terms of CCS
(RSA) Rules, 1993 and the absence of re-verification
process by the department in 2010, the unrecognized
status of the petitioner union proclaiming them not entitted
to the 1993 rules facilities cannot be sustained because
of the prevailing impact of the Trade Union Act, 1926, ID
Act; 1947, etc. So the grant of informat trade union facilities
to petitioner's union would only be just and legal. Yet
another re-verification process can be got done by the
Respondent. Their proposal for holding a referendum
among the eligible officials to clinch the issue once for all
is only worth of being considered and executed.

18. Regarding the fifth demand, the defence on behalf
of the Respondent quoting some judgment of the Supreme
Court without making mention of any details and stamping
the issue saying that there is no further scope for
examination does not stand substantiated even with the
production of a copy of the very same judgment.
Whatever be the direction in the judgment the same works
itself and there cannot be further adjudication touching
the matter covered under it and hence the said reference
is to be held answered by the decision in the said
judgment of the Hon'ble Supreme Court.

19. Regarding the removal of imbalance in LSG/HSG-IHSG-
I cadres as against the argument of the petitioner that no
specific details or assurances are recorded by the Management
in the restructuring process as a cause of concern for petitioner
Union, the guarantee that the same will be exarmined is to be
duly and efficaciously complied with, so as to deprive the
~ forebeding or apprehension of the Petitioner Union.

20. Regarding the seventh and eighth demands for
restoration of posts reduced in excess over the policy
decision of the Government the claim of the Management
that there was no excess abolition is to be re-verified and
the petitioner has to be convinced as to that fact. If due
to wrong assessment, wrong calculation or wrong
approach a flaw or mistake has resulted that is easily
amendable to correction by a re-verification in a non-
etratic manner of accomplishing it. It is an aspect touching
upon the arithmetical or methodological accuracy which
has to be one and the same, invariably, if approached with
a sense and method of exactitude. In other words when
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done properly it cannot admit any marginal discrepancies.
It has to be the same figure or the same situation
consistently. When there is an apprehension or bonafide
belief of erroneous abolition of posts in excess over the
policy decision that has to be reopened and scrutinized
again to set right the mistake, if any or at least to dispel
the reasonable doubt centering around it. So there shall
be a direction to that effect and ordered accordingly.

21. In the light of the above discussion [ am to hold
that the Petitioner Union is not totally non-suited in
putting forward the demands.

22. In the result denial of demand nos. X1, XV, XVII
and XIX is not legal and justified, denial of demand nos.
X, X1 & XII is legal and justified and demand no. XIV
shall stand by the judgment of the Hon'ble Apex Court.

23. The reference is answered accordingly,

(Dictated to the P.A., transcribed and typed by him,
corrected and pronounced by me in the open court on
this day 25th September, 2012)

AN.JANARDANAN, Presiding Officer

Witnesses Examined:

: WWH,

For the 1st Party/Petitioner
: Sri R. Venkataraman

For the 2nd Party/1st Management : MW1,
Sri Kulbir Singh

Documents Marked:

On the Petitioner's side

Ex.Ne. Date
Ex. Wl 01-12-.2011

Description

Order passed by Secretary
XCGIT, Chennai.

Ex. w2 22-11-2011 Order to Under Secretary,
Ministry of Labour, Government

of India, New Delhi.

Ex W3 26-06-2006 Form “C” issued by Registrar of

Trade Unions, Chennai.

Ex.W4 30-06-2006 Application for affiliation with
Labour Progressive Federation,

Chennai.

Ex.W5 5/2008 Letter for personal appearance of
General  Secretary, PEPU
summoned by Labour Officer,

Chennai.

Ex. W6 26-06-2008 Labour Office, Chennai issue of
Certificate of Registration under
Trade Union Act, 1926 by
Deputy Labour Commissioner,

Chennai-600 006.

Ex. W7 11-01-2008 Order of Dy, Secretary, Ministry
of Labour, Government of India,

New Delhi,
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Ex. W8

Ex.W9

Ex. W10

Ex. Wil

Ex. W12

Ex W13

ExWIl4

ExWI5

Ex W16

Ex. W17

Ex W18

Ex. W19
Ex. W20

Ex. W21

Ex. W22

Ex. W23

Ex. W24

Ex. W25
Ex. W26

Ex-W27
Ex-W28
Ex-W29
Ex-W30

25-01-2008

10-09-200%

25-09-2009

25-09-2009

20-11-2009

30-11-2009

10-12-200%

10-12-2009
10-03-2009
24-01-2011

30-03-2011

22-10-2007
24-03-2000

21-16-2000

19-10-2000

02-08-1598
27-10-2008

03-10-2008
20-11-2009

08-11-2011
18-12-1998
21-07-2000
02-01-2007

Letter of General Secretary, PEPU
addressed to Hon'ble Minister of
Communication of IT submitted at
Pudukottai.

Letter of Director, Southern
Railway & Legal, O/o Secretary
(P), New Delhi.

Letter of General Secretary PEPU
addressed to Secretary (P), New
Dethi.

Letter of General Secretary PEPU
addressed to Secretary (P) New
Delhi.

Letter of Director, Southern
Railway and Legal, O/o Secretary
(P), New Delhi.

Letter of General Secretary PErU
addressed to Director, Southern
Railway & Legal, O/o Secretary
{P), New Delhi.

Letter of Director Southern
Railway and Legal O/o Secretary
(P), New Delhi.

Letter of General Secretary, PEPU
Addressed to Secretary (P), New
Delhi.

Letter of General Secretary, PEPU
Addressed to Chief Labour
Commissioner, New Delhi.

Minutes of RCL (Central), Chennai

Report on failure of conciliation
submitted by RLC -@, Chennai.

News Paper Cuttings.

Statement of Postal Federation
regarding department of strike.

Letter of Postal Federation
addressed to Hon'ble M-0- (C),
New Delhi.

Press statement issued by Postal
Federation regarding proposal
Indefinite strike.

D-0O- Letter of Director §-R- &
legal O/o Secretary (P), New Delhi.

Letter of Director 8-R- & Legal
O/o Secretary (P), New Delhi.

Paper Cutting.

Letter from President LPF to
Hon'ble MoC Government of
India, New Dethi.

Hindu Paper Cutting.
Dutta Committee R;port.

Internal Committee report.

" Letter of Chief PMG T-N- Circle.

Ex. W31

ExW32

Ex. W33

Ex. W34

Ex.W35

Ex. W36

Ex. W37

Ex. W38

Ex. W39

February, 05
22032011

02-67-2009

30-035-2006

17-12-2007

22-01-2008

07-08-2009

01-06-2005

16-04-2003

Copy of minutes of JCM (National
Council),

: .
Lettersjzf General Sccrctary
addres 5d to RLO,C. *

Letter of General Secretary
addressed to Secretary (P), New
Delhi. :

Copy of revised Recruittnent Rules
issued by Secretary (P), New
Delhi.

Reply of Director (T&E), O/o
Secretary (P), New Delhi.

Reply. letter of Deputy Director
General (Estt-), Ofo Secretary (P),
New Delhi.

Letter of General Secretary PEPU
addressed to Secretary (P), New
Delhi.

Lettér of General Secretary All

- India Postal Employees Union

Qroup "C" addressed to Secretary
(P), New Delhi.

Letter addressed to Hon'ble MoC,

On the Management's side

Ex. No-
ExMl

Ex.M2

Ex.M3

Ex.M4

Ex.M35

Ex.M6

Ex.M7

Ex.M8

Ex.M9

Date
21-07-2000

31-08-2010

17-06-2011

26-08-2011

06-02-2012

01-05-1991

Description

Copy of the report of the Inter-
Departmental Committee Set-up
vide OM No- 25-06-2000.

Copy of the Writ Petition No- £7/
2009 filed by Department of Posts
before Supreme Court.

Copy of the DO 10-12/2007-
Southern Railway.

Copy of the order of the Hon'ble
Central Administrative Tribunal,
Ernakulam Bench in OA " No-
903/2009, OA Nos- 67, 68, 69, 70,

.76, 77, 78, 90, 95, 98, 110, 114,

158, 197, 233, 312, 349, 384 of
2010.

Copy of the order of Hon'ble
Central Administrative Tribunal,
Madras in OA No- 238 and 528
of2010.

Copy of OA No- 432 of 2011
before Hon'ble Central Administra-
tive Tribunal, Patna Bench.

Copy of the Writ Petition No-
25335 of 2010 before Hon'ble High
Court, Madras.

Xeroxes of OM No- 41016/1(5)/90
Estt- (B) dated 01-05-1991 issued
by DoPT.

Related to Xerox copy of the
Department of Posts here marking
to Lower Selection Grade as Corcle
Cadre. '
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(H. TT-42012/88/2011-3TRAR(EY)]
[ HAR, AT AR
New Delhi, the 15th October, 2012

S.0. 3368.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby published the award (Ref. No. 12/2012/
252) of the Central Government Industrial Tribunal-cum-
Labour Court, No. 2, Dhanbad as shown in the Annexure,
in the Industrial dispute between The Management of
Software Technology Park of India and their workman,
which was received by the Central Government on
12.10.2012.

[No. L-42012/88/201 1-IR(DUY]
SURENDRA KUMAR, Section Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIALTRIBUNALNOQ. 2 AT DHANBAD

PRESENT :
SHRI KISHORI RAM, Presiding Officer.

In the matter of an Industriai dispute under Section
10(1){d) of the L.D. Act., 1947

REFERENCE NO. 12(A) OF 2012,

PARTIES: Employer in relation to the management of
Software Technology Park of India and their workman.

APPEARANCES:
On behalf of the workman : Mr. T.K. Sahu,
Rep. of the workman.

Mr. A K. Sahu,
Rep. of the Management.

On behalf of the Management :

Industry: Information & Technology
Dated, Dhanbad, the 05th Sept., 2012
AWARD

The Government of India, Ministry of Labour, in
exercise of the powers conferred on them under section
18(1) (d) of the 1.D. Act., 1947 has referred the following
dispute to this Tribunal for adjudication vide their Order
No. L42012/88/2011 (IRXDU) dated 24.01.2012.

State: Bihar

It Hll‘mm‘lll LR UL R 1L AN [N TYT

M) L 4 I WO R Y i

SCHEDULE

Whether the action of management of Software
Technology Park of India, Patna in terminating the services
of Shri Sunil Ram without attracting Section 25(F) of L.D.
Act., 1947 is legal and justified? What relief the workman
is entitled to?"

2. None appeared for the workman Sunil Ram nor the
workman himself nor written statement filed on behalf of
the workman despite two Regd. notices on his address
noted in the Reference Case. Mr. T.K. Sahu, the
Representative for the Management is present and
submits that the workman has already received a sum of
Rs.15,220/- for the claim in the case so he is not turning
up in the case; as such no longer the industrial dispute
exists. In view of the aforesaid fact, I find that the conduct
of the workman shown his disinterestedness to pursue
the case for the reasons best known to him. The industrial
dispute in the Reference Case related to termination of
his service without compliance of Sec. 25 (F) of the L.D.
Act.,, 1947.

Under these circumstances, the case is closed and
accordingly, it is passed an award of no dispute now.

KISHORI RAM, Presiding Officer
7¢ feeelt, 15 arREy, 2012 -

1,30, 3369.— 1T faarg sifefrm 1947 (1947 1
14) H1 9T 17 F ATHON H, H=MT THR T TR 7HH,
T G R g & Yauas & dag faeet o
FHE & ==, sgey § Ffde sl faar § 3
wWeR i sttt SER & vare (Fed e deare
02/2006) 1 THTWE FTH 2, ST S TER $7 08.10.
2012 T YT g3 A1 |

[H. @—40012/101/2004—&7%%(3‘11)]
U FAN, N0 A
New Delhi, the 15th October, 2012

5.0. 3369.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Centrai
Government hereby publishes the award (Ref. C.R. No.
02/2006) of the Central Government Industrial Tribunal-
cum-Labour Court Bangalore as shown in the Annexure,
in the Industrial dispute between the employers in relation
to the Sub Post Master, Sub Post office, Haveri and their

workman, which was received by the Central Government
on08.10.2012.

[No. L-40012/101/2004-IR{DU)]
SURENDRA KUMAR, Section Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL -CUM -LABOUR COURT

"SHRAM SADAN",

II MAIN, IICROSS, Il PHASE, TUMKUR ROAD,
YESHWANTHPUR,

BAN GALORE- 560022
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) Dated: 18.09.2012
" PRESENT
"i ¢
Shri 8.N. NAVALGUND, Presiding Officer
C.R.No. 2/2006
IPARTY I PARTY
Shri'Suresh Bhovi, The Sub Post Master,
S/0 Shri Ramappa Bhovi, Sub Post Office,
R/o0 Bhovi Oni, Department of Posts,
Savanur P.O, Savanur
District Haveri Distt. Haveri,
Karnataka State Karnataka State
AWARD

1. The Central Government by exercising the powers
conferred by clause (d) of sub-section( 1} and Sub-section
2A-of Section 10 of the Industrial Disputes Act, 1947(14
of 1947) has referred this dispute vide order No. 1.-40012/
H}1/2004- IR(DU) dated 6.01.2006 for adjudication on the
following Schedule:

SCHEDULE

~ "Whether the action of the management of Sub-post
. Master, Sub- post office, department of posts, Savanur,
- Distt, Haveri in terminating the services of Shri Suresh
Bhoviw.e.f. 1.8.2002 is justified? If not, what relief the
workman is entitled to?"

2. On receipt of the reference after registering in CR No. 2/
2006 when notices were issued to both sides, both sides
entered their appearance through their respective advocates
and filed Claim statement and Counter Statement respectively.

3. In the claim statement filed by the first party it is
alteged that he was appointed on 10.12.1996 as packer in
clear vacant vacancy at sub post office Savanur on
consolidated wage of Rs.2700 and after he served
continuously for a period of 7 years 5 months sincerely,
honestly and diligently to the entire satisfaction of his
superiors abruptly on 1.08.2002 when as usual he had been
to attend his work to his surprise and shock the sub post
master without assigning any reason refused the work. This
refusal to work to him by the sub post master w.e.f. 1.8.2002
amounts of unjust, arbitrary and illegal termination of his
services. He has further stated that having regard to the
fact that he had worked continuously for more than 240
days the action of the management is a clear case of
retrenchment within the meaning of Section 2(00} of the
Industrial Dispute Act and as the management did not
comply with the mandatory requirement of Section 25F of
the Industrial Dispute Act, the entire action of the second
party cannot be sustained and he is entitle for reinstatement
with backwages. It is further alleged that when he raised
the dispute by filing the conciliation proceedings before
the Assistant Labour Commissioner {Central) Hubli the
second party took up frivolus contentions with a view to
defeat his reasonable and just claim and did not come
forward to consider his reasonable demand there by the

Le73 64)19-13

conciliation failed and thereafter the government since did
not consider the dispute fit for industrial adjudication, he
approached Central Administrative Tribunal, Bangalore for
redressal of his grievance in OA No.336/2005and after
withdrawing the said petition with a liberty to approach the
appropriate forum filed a writ petition No.24323/2005 before
the Hon'ble High Court of Kamataka and the same came to °
be allowed directing the ministry to refer the dispute for
industrial adjudication as such the delay in approaching
this court be condoned. With these assertions he has
prayed to hold that the second party managément is not
justified in terminating his services and to direct it to
reinstate him with all consequential benefits including fult
back wages from the date of termination till the date of
reinstatement and such other relief as deemed necessary
in the industrial dispute. i

4. In the counter statement filed for the second party it
is contended the claim of the first party being for a post of
Extra Departmental Agent (presently called Grameena Dak
Sevak) in the Department of Posts. Govt. of India and such
claim is governed by the rules framed by the government
galled the Extra Departmental Agents(Conduct & service
Rules)1964 later amended as GDS(C&E)Rules 2001 and in
view of this the department persistently contested that the
first party being not a workman and this view of the.
department being upheld by the Hon'ble Supreme Court in
the case of Superintendent of Post Offices Vs. P.K.
Rajamma, reported in 1977 SCC(L&S)374 wherein it is held
in clear terms that the extra departmental posts are
government servants holding a civil post and this view of
the department is also upheld by the Hon'ble Supreme
Court in the case of UOI & Ors Vs. Kameshwar Prasad
reported in 1998 SCC(L&S)447 and the Hon'ble Supreme
Court while deciding a similar issue in the case of Himanshu
Kumar Vidyarthi Vs. State of Bihar and Others reported in
1997 SCC(L&:S)1079 further held that when an appointment
is governed by statutory rules such department cannot be
held as an Industry. Thus it is contended the first party is
not a workman as such the reference or industrial
adjudication is not maintainable. Further while denying the
assertion made by the first party workman in the claim
statemnent that he was appointed as a packer on 10.12.1996
and in that capacity he worked till 30.07.2002, further
contended that in its Savanur Sub-Post Office there is only
onerpost of Grameena Dak Sevak Packer which is manned
by a regular Grameena Dak Sevak by one Shri A.M., Joshi
since from 19.09.1981 as such his contention that he was
working in that post from 10.02,1996 is totally false and that

"he has not produced proof for the same. It is further

contended the conditions of service and empioyment of
Grameena Dak Sevak the post to which the first party claims
is governed by Grameena Dak Sevak {Conduct &
Employment)Rules 2001 and Previously EDAs (C&S) Rules,

1964 and any appointment to these posts are through
recruitment rules by notification calling for applications and
no persons will be appointed without these rules and that
first party has never been appointed to the post he claim.
It is further contended under GDS rules the regular
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appointee will have to apply for leave providing his own

- substitute under his own responsibility for the work during
his leave period and during such short spells, the reguiar
appointee may engage an outsider to work in his place and
substitute allowances would be paid and that first party
has also not produced any documents to show that he
worked in that capacity also. It is further contended the
Hon'ble Supreme Court in the latest judgement reported in
2005 SCC(L&S)609 in the case of Manager, RBI, Bangalore
Vs.8. Mani & Others having held that the burden of
proving that claimant worked continuously for 240 days
ete, lie on him and since the first party has failed to produce
any evidence in that regard on this count also his claim is
liable to be rejected. Lastly it is also contended the
allegation made in the claim statement that the Hon'ble
Supreme Court in Writ Petition 24323/2005 has directed the
ministry to adjudicate the dispute is not correct since that
case is still pending with the last action taken on 17.03.2006.
Thus it is contended the claim of the first party is false and
is liable to be dismissed,

5. With the above pleadings when the matter was posted
for evidence on behalf of the second party while filing the
affidavit of Shri P. Tippeswammy, Superintendent of Post
offices, Haveri Postal Division, Haveri wherein he has sworn
to the assertions made m the counter statement subjected
him for cross-examination by the learned advocate
appearing for the first party. In his cross-examination
counsel for first party got cxhibited Xerox copy of the
certificate issued by the Post Master, Savanur as Ex.W1.
Interalia the first party while filing his affidavit swearing to
the assertions made in the claim statement while examining
himself on oath as WW1 got marked attested copies of
his election card issued on 4.07.2003; ration card issue on
24.05.2009 and certificate issued by Akhila Kamataka Bhovi
Samaja, Savanur dated 24.03.2010 as Ex.W2 to W4
respectively.

6. With the above pleadings and evidence placed on
record when the learned advocates appearing for the
parties were called upon to address their arguments the
learned advocate appearing for the second parly filed his
written argument wherein he has reiterated the contention
taken in the counter statement and in its support produced
the Photostat copies of the judgement passed in CA 2431/
94, CA 3386/96 & CA 2319/07. Interalia the learned
advocates appearing for the first party without bringing
te my notice any document simply urged the first party
workman though served for more than 240 days his scrvice
being terminated without notice and retrenchment
compensation as provided under Section 25F of the
Industrial Dispute Act the reference be allowed directing
the second party to reinstate him with backwages,

7. On appreciation of the pleadings, oral and
documentary evidence placed on record by the parties in
the light of the arguments addressed by the learned
advocates [ have arrived at the conclusion the first party
having failed to prove that he was appointed on

L R [
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10.12.1996 as Packer in clear vacant vacancy at Savanur
Sub-Post Office and being terminated from the said post
w.e.f. 1.08.2002 and thereby the reference is liable to be .
rejected for the following reasons: s

REASONS

8. Though it has been categorically contended in the
counter statement the appointment to the Graméena Dak .
Sevak the post to which the first party claims is governed
by the Grameena Dak Sevak {Conduct and Employment)
Rules, 2001 and any appointment to such posts are through
recruitment rules by notification calling for application for
appointment and since only one post exists at its Savanur
post and from 10.09.1981 one A.M Joshi being appointed
he has been serving, the first party who claims to have been
appointed as packer in clear vacancy at sub post office,
Savanur on consolidated wage of Rs. 2700 failed to produce
any document either in respect of his appointment or being
paid that consolidated wage of Rs. 2700. Thereby the claim
of the second party is that under Grameena Dak Sevak
Rules the regular appointee will have to apply leave by
providing his own substitute under his own responsibility
for the work during his leave period and first party might
have been engaged by regular appointee during his
absence as substitute and in that regard the certificate
produced by him at Ex. W1 might have issued by the then
post master, Savanur as such the same cannot be relied
upon to believe the case of the first party that he was
appointed as Packer in clear vacancy at Sub-Post Office,
Savanur on 10.12.1996 on consolidated wages of Rs.2700
and in that capacity he continuously worked for 5 years 7
months till 30.07.2002 appears 1o be more probable and
acceptable. Under the circumstances when the first party
failed to substantiate that he was appointed to the post of
Packer in a clear vacancy at Sub-Post Office, Savanur
w..£10.12.1996 and in that capacity worked upto 30.07.2002
on consolidated was of Rs. 2700 p.m. his claim/allegation
that abruptly on 1.08.2002 to his surprise he was refused
work by the sub postmaster appears to be his imagination
and his ciaim falls to the ground. Under the circumstances
he failed to establish he having worked continuously for
more than 240 days in the sub post office at Savanur giving
him a right under Section 25F of the Industrial Dispute Act
for one month notice or wages in lien of the notice or 135
days wages per year for the years of service he allegedly
rendered. Accordingly 1 arrived at the conclusion the first
party having miserably failed being appointed as a Packer
at Sub Post Office, Savanur we.f 10.12.1996 and in that
capacity he scrved tilt 30.07.2002 his claim that his services
came to be terminated abruptty w.e.f. [.08.2002 without any
reason is his imagination as such he is not entitle for any
reliefs asked for. in the result I passed the following Award,

AWARD

The reference is rejected holding that the first party
has failed to prove being appointed as a Packer at the
Sub Post Office, Department of Posts, Savanur on
10.12.1996 and having worked in that capacity till
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30.07.2002 and has been abruptly refused work w.e.f.
* 1.08.2002 and that he is not entitle for any relief.

(Pictated to PA transcribed by her corrected and signed
by me on 18.09.2012)

S.N. NAVALGUND, Presiding Officer
=% feeeft, 15 oTRER, 2012
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New Delhi, the 15th October, 2012

S.0. 3370.In pursuance of Section 17 of the
Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. CGIT/
.LC/R/43/2001) of the Central Government Industrial
Tribunal-cum-Labour Court, Jabalpur as shown in the
Annexure, in the Industrial dispute between the General

Manager, Telecom, Bhopal and their workman, which was
received by the Central Government on 12.10.2012.

[No. L-40012/464/2000-IR(DU)]
SURENDRA KUMAR, Section Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIALTRIBUNAL-CUM-LABOUR COURT,
JABALPUR )

No. CGIT/LC/R/43/2001
Presiding Officer : SHRI MOHD. SHAKIR HASAN
Shri Shyam Kumar Mehta,
C/o Mehta Studio, Nepaniakatan,

The Ashta,

Sehore (MP) ... Workman

Versus -

The General Manager,
Telecom, CTO Building,
T.T. Nagar,

Bhopal (MP) ...Management
AWARD

Passed on this 21st day of September, 2012

1. The Government of India, Ministry of Labour vide
its Notification No. L-40012/464/2000-IR(DU) dated
18.1,2001 has referred the following dispute for
adjudication by this tribunal :—

"Whether the action of the management of GMT/
DET in terminating the services of Shri Shyam Kumar
Mehta w.e.f. 13-8-99 is justified? If not, to what relief
the workman is entitled?"

2, The case of the workman Shri Shyam Kumar Mehta, in
short, is that he was appointed as Telephone Attendant on
1.5.1998 by the management. He worked continuously till .,
13-8-99 when his services were terminated orally without
notice and without payment of any compensation. It is stated
that he worked 240 days in a calendar year. His termination
is illegal in accordance with the provision of the Industrial
Dispute Act, 1947 (in short the Act, 1947). It is submitted
that the workman be reinstated with back wages.

3. The management appeared and filed Written
Statement. The case of the management, infer alia is that
the alleged workman was never engaged by the
management. He had never worked as such the question
of completing 246 days or more of his work doesndt arise.
It is stated that there is no question of the violation of
the provision of the Act, 1947. It is submitted that claim
of the alleged workman be rejected.

4. On the basis of the pleadings of the partiés, the
following issues are framed for adjudication :—

. Whether there is any relationship of employer
and employee between the management and the
alleged workman?

Il If so, whether the action of the management in
terminating the services of the workman w.e.f, 13-
8-94 is justified?

M. To what reliefthe workman is entitled?

5. The workman appeared in the case and filed
statement of claim. Thereafter he became absent. Lastly
his case is proceeded exparte against him on 25-8-2011.

6. Issue Nos [ & H

Both the issues are taken up together for the sake of
convenience. The management has examined one witness
namely Shri S.M. Garg in support of his case. Shri Garg is
working as Divisional Engineer (legal) in the office of GMT(D)
Bhopal. He has stated that the workman was never engaged
by the management. He has stated that the claim of the
workman deserves to be dismissed. His evidence is
unrebutted. There is nothing on the record to show that the
alleped workman was ever engaged by the management.
There is no reason to disbelieve the evidence of the
maragement. This ¢learly shows that the claim of the alleged
workman is not justified. These issues are decided against
the workman and in favour of the management.

7. Issue No. 111

On the basis of the discussion made above, it is clear
that the alleged workman has no case. He is not gntitled
to any relief. The reference is accordingly answered.

8. In the result, the award is passed without any order
{o costs.

MOHD. SHAKIR HASAN, Presiding Officer
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New Delhi, the 15th October, 2012

5.0. 3371.— In pursuance of Section 17 of the Industrial
Dispute Act, 1947 (14 of 1947), the Central Government
hereby publishes the Award (Ref. No. CGI'T/L.C/R/182/93)
of the Central Government Industrial Tribunal-cum-Labour
Court, Jabalpur as shown in the Annexure, in the Industrial
dispute between the Sub Divisional Officer, Telegraphs,
Mandsour and their workman, which was received by the
Central Government on 3-10-2012.

[No. 1L-40012/77/1992-IR(DUY)
SURENDRA KUMAR, Section Officer
ANNEXURE

BEFORE THE CENRAL GOVERNMENT
INDUSTRIALTRIBUNAL-CUM-LABOUR COURT,
JABALPUR

NO. CGIT/LC/R/182/93
Presiding Officer: SHRI MOHD SHAKIR HASAN

Shri Devilal
S/0 Shri Ramlalji,
Gram & Post Pipaliya Panth,

Distt. Mandsour ... Workman
Versus

Sub Divisional Officers {Telegraphs),

Mandsour ..Management

AWARD
Passed on this 7th day of September, 2012

1. The Government of India, Ministry of Labour vide its
Notification No.L-40012/77/92-IR(DUJ)) dt. 9-9-93 has
referred the following dispute for adjudication by this
tribunal:—

“Whether the action of the Sub-divisional officer
(Telegraphs), Mandsour in terminating the services
of Shri Devilal S/o Shri Ramlalji, Casual Mazdoor

IERFTAEPg LT [ T NI BEE 1 F T T N} HREF o o mde 100

w.e.f 1-6-90 is justitied? [f not, what reliefhe is entitled
to and from what date ?"

2. The case of the workman, in short, is that Shri Devilal . *

was engaged on muster roll from 7-3-85 t031-5-90 by the
management, 1t is stated that in between the above period,
the management had illegally stopped him from work during
the period from April 1985 to October 1986, April 1988 to
Nov.1988, IstFeb. 1990 to 17 Feb. 1990 and 15t April 1990
to 6th April 1990. He was terminated from service w.e.f,
1-6-50 orally without any notice and without payment of
compensation in violation of the provision of Section 25-F
of the Industrial Dispute Act, 1947 (in short the Act, 1947).
[t is stated that a scheme of the Telecommunication
department was introduced on 1-10-89 whereby the casual
labour was to be terminated in accordance with the Act,
1947. The workman is unemployed after termination from
service. It is submitted that the workman be reinstated with
back wages.

3. The management appeared and contested the reference
by filing Written Statement. The case of the management,
interalia, is that the workman was appointed as casual labour
in the year 1985 on exigencies. He had not worked
continuously during any period of time and infact between
April 1985 to October 1986 he was continuously absent,
He was on daily wages and was not a regular employee.
His termination is not a retrenchment. However he was
given notice and was offered compensation as per record.
It is submitted that the workman is not entitled to any
relief.

4. On the basis of the pleadings of the parties, the
following issues are framed for adjudication: ’

l. Whether the action of the management in
terminating the services of Shri Devilal Casual
Mazdoor w.e.f. 1-6-90 is justified?

1. To what relief the workman is entitled?
5. Issue No. I

The workman Shri Devilal is examined to prove his case.
He has stated that he worked from 7-3-85 to 31-5-90 and he
was terminated w.e.f. 1-6-90. He has stated that he had
worked more than 300 days in twelve months preceding
the date of termination. He has stated that he was not paid
one month wages in lieu of notice nor paid any
compensation as has provided in Section 25-F of the Act,
1947. He has stated at para- 10 that SDO Shri Surender Singh
Pawar gave certificates and he had worked as per
certificates. The certificates are marked as Exhibit W/12
and W/12(a).

6. The Exhibit W/12 shows that he worked till December’
1989 with broken period. Exhibit W/12(a) shows that he
waorked from November 86 to March 88 for 275 days. These
two documents show that he had not worked till May 1990
as has been pleaded. 1t is clear from the certificate that from
June 1989 to May 1990 i.e. in twelve calendar months he
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had worked only 228 days. This shows that twelve months

- preceding the date of alleged termination, he had not

worked 240 days to attract the provision of Section 25 B of
the kct. His service is not to be counted as continuous
service for a period of one year under Section 25 B(2) of the
Act, 1947, Therefore the provision of Section 25-F of the
Act 1947 appears to be not violated. Exhibit W/5 is anotice
to the workman given by the management. This letter shows
that he was absent for six months and was directed to
receive one month pay in lieu of notice. This shows that
the Manager gave notice and offered one month pay in
lieu of notice. Exhibit W /1 is the application filed by the
workman before the Asstt. Labour Commissioner
(Central)Bhopal raising industrial dispute. Exhibit W/2 is
another application of the workman filed before the Labour
Enforcement Qfficer(C), Indore. Exhibit W/3 is the certificate
of work done in March, 1985 for 17 days. Exhibit W/6 is the
scheme of casual labour for regularization in the service.
Exhil)it W/7 is the legal notice given to the management.
Exhibit W/8 and W/9 are the postal receipts. Exhibit W/10
and W/11 are acknowledgement receipts. Thus the oral
and documentary evidence of the workman shows that
- there is no violation of the provision of the Act, 1947 in
terminating his service by the management.

7. On the other hand, the management has also adduced
evidence in the case. The management witness Shri
R.C.Rajkwar is working as Sub Divisional Officer, Telegraph,
Mandsour, He has stated that the workman was engaged
in the year 1985 as casual labour on exigencies. There is
nothing in his evidence to disbelieve him. His evidence
does not prove that he worked 240 days in twelve calendar
months preceding the date of termination. This issue is
decided against the workman and in favour of the
management.

8. Issue No. Il

On the basis of the discussion made above, it is clear
that the action of the management in terminating his service
is justified. The workman is not entitied to any relief. The
reference is accordingly, answered. '

MOHD. SHAKIR HASAN, Presiding Officer
¢ faedt, 15 ST, 2012
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New Delhi, the 15th Qctober, 2012

8.0. 3372 —In pursuance of Section 17 of the Industrial
Disputes Act, 1947 (14 of 1947), the Central Government
hereby publishes the Award (Ref, No. 60/2012) of the
Ccr}tral Government Industrial Tribunal-cum-Labour Court,
No. 1, New Delhi as shown in the Annexure, in the Industrial
Dispute between the Director General, National Museum
and their workman which was received by the Central
Government on 3-10-2012, :

[No. L42012/131/2011-IR(DU)]
SURENDRA KUMAR, Section Officer

ANNEXURE l

BEFORE DR. R K. YADAV, PRESIDING (:FFI(JER,
CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL NO. 1, KARKARDOOMA COURTS
COMPLEX: DELHI

}. D. No. 60/2012

Shri Sant Ram
S/o Shri Jhumman Lal, Jhuggi No.1603,
A Block, Vasant Vihar, NewDelhi. ... Claimant

Versus

The Director General, National Museum,
Janpath, New Dethi-110011.

AWARD

....Management

National Museum (hereinafier referred to as the museum)
engaged a safai karamchari on daily wage basis for a period
of three months with effect from 29-05-03. His engagement
was again extended for a period of three months with effect
from 19-9-2003 and thereafter extended for next three months
on 19-12-2003. Ultimately he was appointed as safaiwala
with effect from 15-04-04, on ad hoc basis until further
orders. His services were not regularized. Feeling aggrieved,
he filed an application before the Central Administrative
Tribunal (in short the CAT) being O.A. No.490 of 2005,
wherein he prayed that the museum may be directed to
treat his appointment as regular in terms of OM dated
26-10-1984 and 07-06-1988, issued by Department of
Personnel and Training, Govt. of India, New Delhi,
Application moved by him was disposed off by the CAT
vide order dated 28-09-2005, since the museum made
submission that his case would be considered for
regularization subject to fulfilling criteria of requisite number
of days, as mentioned in the scheme. Since the museum
could not pass orders, hence he approached the CAT again
by way of miscellaneous application, which was disposed

"off vide order dated 03-05-2006 with the directions to the

museum to pass speaking orders, within a period of two
months. On 18-07-2006, museum passed a speaking order,
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thereby rejecting claim for regularization of his services.
He again approached the CAT by way of OA No.1519 of
2006 seeking relief of regularization of his services, which
petition was dismissed by the CAT vide order dated
22-02-2007. A writ petition was preferred before the High
Court of Delhi, challenging order passed by the CAT, which
petition was also dismissed vide order dated | 1-11-2009.
He again approached the High Court of Dethi by way of
Civil Miscellaneous Application being CM No.15904/2009,
praying therein that the museurn may be directed to fill up
sanctioned vacant posts and due weightage may be given
to him for the past services rendered, while considering his
case for appointment against those sanctioned posts.
During pendency of the said matter before the High Court
of Delhi, the museum dispensed with his services vide
order dated 05-05-2010. Aggrieved by the said order, he
raised a demand for reinstatement in service, which was
not conceded to. Ultimately, an industrial dispute was raised
before the Conciliation Officer. Since the museum contested
the claim, conciliation proceedings ended into failure. On
consideration of failure report, submitted by the
'ﬁonciliation Officer, appropriate Government referred the
Wispute to this Tribunal for adjudication, vide order No.L-
2012/131/2011-IR(DLI}, New Delhi dated 23-02-2012, with
fhe following terms:

"Whether action of the management of National
Museum, New Delhi in terminating services of the
workman Shri Sant Ram with effect from 05-05-2010
is legal and just? To what relief the workman is entitled
to?"

2. Claim statement was filed by the safaiwala, namely,
Shri Sant Ram, pleading therein that he was engaged by
the museum as an adhoc employee against regular
sanctioned post. He served the museum for more than 12
years without any break in services. He projects that initially
his services were outsourced by the museum through a
contractor. Thercafter, he was engaged on daily wage basis
with effect from 29-05-2003. His engagement was further
extended on 19-09-2003 and thereafter extended 19-12-2003
for a period of three months, He was appointed against a
vacant post of safaiwala vide order dated 29-04-2004, His
appointment was extended from time to time, but without
any break in services, His services were liable to be
regularized in terms of OM dated 26-10-1984 and 07-06-
1988 issued by the Department of Personnel and Training,
Govt. of India, New Delhi. When his services were not
regularized, he approached the CAT by way of OA No.490/
2005 praying therein that directions be issued to the
museum to treat him as a regutar employee. His petition
was disposed off by the CAT vide order dated 28-09-2005,
when the museum made submission that steps for
regularization of his services would be taken subject to his
fulfilling service for required number of days as mentioned
in the scheme for regularization. However, museum had
not taken any steps for regularization of his services for a

s ol T it s it . At

pertod more than six months. Constrained by those events,
he approached the CAT again by way of MA No.299 of . -
2006, on which application the CAT directed the museum’
to pass a speaking order, within a period of two months.

3. The museum passed speaking order on 18-07-2006, '
rejecting his claim for regularization of services. The
museum had not taken into consideration that he had
rendered more than 12 years service. He again approached
the CAT by way of O.A. No.1519 of 2006 wherein
miscellaneous application No.1247 of 2006 was moved. His
petition was dismissed by the CAT vide order dated
22-02-2007, which was assaifed by him before the High
Court of Delhi by way of a writ petition. However, his writ
petition was also dismissed vide order dated 11-11-2009,
pleads the claimant. After disposal of his writ petition, two
vacancies of safaiwala fall vacant. Though in-house
training was given to the claimant by the museum and
thereafier he was given his wages in the scale of Rs.3200-
20200 with grade pay of Rs.1800 with effect from 01-01-2006,
vet his services were not regularized. He approached High
Court of Delhi by way of CM No.15904 of 2009 seeking
directions for regularization of his services as one time
measure, in compliance of the orders of the Apex Court
handed down in Uma Devi [2006 (4) Scale 197]. During
pendancy of application before the High Court of Delhi,
the museum terminated his services vide order dated
05-05-2010. The order impugned is illegal and violative of
the provisions of the Industriat Disputes Act, 1947 (in short
the Act), The museum had contravened provisions of
Section 25F and 25G of the Act. He made a representation
dated 28-03-2010, but to no avail. His petition was disposed
of by the High Court, vide order dated 09-09-2010 with
liberty to him to approach the appropriate forum. He projects
that the order dated 05-05-2010 is illegal and arbitrary, hence
he may be regularized in the service of the museum with
continuity and full back wages.

4. Claim was demurred by the museum pleading that
this Tribunal does not have jurisdiction to entertain the
dispute, since the claimant is governed by rules applicable
to civil servants and have a right of redressal before the
CAT, under the Administrative Tribunal Act, 1985. The
claimant approached the CAT vide OA No.1519 of 2006,
which was dismissed, vide order dated 22-02-2007. He
challenged the said order before the High Court of Delhi
by way of writ petition No.CWP 1637 of 2007, which was
distnissed by the High Court of Dethi in 2009. Issue raised
by the claimant has attained finality. He is estopped to
raise that issue again. Order dated 5-5-2010 was also
assailed by the claimant before the CAT by way of OA
No0.1923 of 2010, which was dismissed vide order dated
02-07-2010. The said order operates as resjudicata.

5. The museum claims that it is not an industry, hence
provisions of the Act cannot be invoked. It has further
been projected that the claimant was engaged by a corrupt
officer, who is facing CBI enquiry in the matter, after lodging
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" case against him, Claimant was engaged dehors the rules.
Hence, his services were dispensed with. He is not entitled
to,rélief of reinstatement. The claim put forward by the
claimant may be discarded, pleads the museum.

6. In view of the pleadings of the parties, following issues
were settled:

(i) Wheéther the management is not an industry within
the meaning of clause 2(j) of the Industrial Dis-
putes Act, 19477

(ily Whether order dated 02-07-2010 passed by the CAT
operates as resjudicata?

(i) As in terms of reference.

7. On 18.09.2012, none appeared on behalf of the
museum. Case was called several times at different intervals,
but neither the authorized representative nor any officer of
the museum appeared. At about 3 p.m., the matter was
proceeded under Rule 22 of Industrial Disputes (Central)
Rules, 1957. Claimant tendered his affidavit as evidence,
besides documents and closed his evidence, Evidence of
the museum was alsg closed.

8. Arguments were heard at the bar. Shri Shantanu
Bhardwaj, authorized representative, advanced arguments
on behalf of the claimant. 1 have given my careful
consideration to the arguments advanced at the bar and
cautiously perused the records.

Issne No.1

9. In its written statement, the museum projects that is
not an industry, hence provisions of the Act are not
applicable to it. However, museum opted not to adduce
any evidence to substantiate its claim. Since the objection
raised by the museum relates to legal proposition, hence I
am constrained to proceed for its adjudication. For an
answer to the proposition, it is expedient to construe the
definition of the term "industry", as enacted by the Act.
For the sake of convenience, said definition is extracted
thus:

"Industry” means any business, trade, undertaking,
manufacture or calling of employers and includes
any calling, service, employment, handicraft, or
industrial occupation or avocation of workmen;

10. The definition of "industry" is both exhaustive and
inclusive. It is in two parts, The first part says that it
"means any business, trade, undertaking, manufacture or
calling of employers" and then goes to say that it "includes
any calling, service, employment, handicraft or industrial
occupation or avocation of workman.” Thus one part
defined it from the stand point of the employer, and the
other part from the stand point of the employees. The first
part qf the definition gives the statutory meaning of the
industry, whereas the second part deliberately refers to
several other items of industry and bring them in the
definition in an inclusive way. The first part of the definition

determines any industry by reference to occupation of
employers in respect of certain activities viz., business,
trade, undertaking, manufacture or calling. The second part
views the matter from the angle of employees and is
designed to include something more in what the term
primarily denotes. By this part of the definition any calling,
employment, handicraft, industrial occupation or avocation
of workmen is included in the concept of industry. This
part gives extended connotation.

t1. Gloss was put on the definition of word "industry”
by the High Courts and the Apex Court time and again. The
question as to what is "industry” has continyously baffled
and perplexed the courts. A graph of the cases decided by
the Apex Court, if plotted on the background of the
expression used in two parts of the definition of Mndustry”,
would represent rather a zig zag curve, There have been
various judicial ventures in this rather volatile area of law.
The decided cases show that the efforts were made to
evolve test by reference to characteristics regarded as
essential for constituting an activity as an "Industry”.

Narious cases would show that the Apex Court has been

guided more by impirical rather than a strictly enalytical
approach. Most of the decision have centered around the
expression "undertaking” used in the definition. In
Bangalore Water Supply and Sewerage Board (1978 Lab.1.C.
778) the Apex Court reviewed the earlier decisions on
interpretation of the wide words encompassed in the
definition and formulated positive and negative principles
for identifying "industry™ as enacted by clause (j) of section
2 of the Act. It would be expedient to reproduce the
authoritative pronouncement of the Court, in the very words
set out in the majority decision, handed down by }ustice
Krishna Iyer, which are extracted thus:

"1. "Industry” as defined in S.2(j) and explained in
Banerji (AIR 1953 §.C.58) has a wide import.

(a) Where (i) systematic activity, (ii) organized by
Co-operation between employer and employee (the
direct and substantial element is chimerical) (iii) for
the production and/or distribution of goods and
services calculated to satisfy human wants and
wishes (not spiritual or religious but inclusive of
v material things or services geared to celestial bliss
i.e. making, on a large scale prasad or foods) prima
facie, there is an "industry” in that enterprise.

(b) Absence of profit motive or gainful objective is
irrelevant, be the venture in the public, joint, private
or other sector.

(c) The true focus is functional and the decisive
test is the nature of the activity with Special
emphasis on the employer-employee relations.

(d) If the organization is a trade or business it does

not cease to be.one because of philanthropy
animating the undertaking.
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I Although section 2(j) uses words of the widest

amplitude in its two limbs, the re-meaning cannot
be magnified to overreach itseif.

(a) “Undertaking” must suffer a contextual and
associational shrinkage as explained in Banerjee
and in this judgement, so also, service, calling
and the like. This yields the inference that all
organized activity possessing the triple
elements in I (supra), although not trade or
business, may still be 'industry' provided the
nature of activity, viz. the employer-employee
basis, bears resemblance to what we find in trade
or business. This takes into the fold 'industry'
undertaking, calling and services, adventures,
“analogous to the carrying on the trade or
business”. All features, other than the
methodology of carrying on the activity viz in
organizing the co-operation between employer
and employee, may be dissimilar. It does not
matter, if on the employment terms there is
analogy. '

m. Application of these guidelines should not short

of their logical reach by invocation of creeds, cults
or inner sense of incongruity or outer sense of
motivation for or resultant of the economic
operations. The ideology of the Act being industrial
peace, regulation and resolution of industrial
disputes between employer and workmen, the
range of their statutory ideology must inform the
reach of the statutory definition. Nothing less,
nothing more,

(2) The consequences are (i) profession, (ii} clubs
(iii) education institutions, (iv) co-operatives,
(v) research institutes, (vi) charitable projects
and (vii) other kindered adventures, if they fulfil
the triple tests listed in 1 (supra), cannot be
exempted from the scope of section 2(j),

{b} A restricted category of professions, clubs, co-
operatives and even gurukulas and little research
labs may qualify for exemption if in simple
ventures, substantially, and going by the
dominant nature criterion, substantively no
employees are entertained but in menial matters,
marginal employees ar hired without destroying
the non employee character of the unit.

{c) If, in a pious or altruistic mission many employ
themselves, free or for small honoraria or like
return, mainly drawn by sharing in the purpose
or cause, such as lawyers volunteering to run a
free legal services clinic or doctors serving in
their spare hours in a free medical centre or
ashramites working at the bidding of the
holiness, divinity or like central personality, and

the services are supplied free or at nominal cost
and those who serve are not engaged for
remuneration or on the basis of master and -
servant relationship, then, the institution is fiot
an industry cven if stray servants, manual or
technical, are hired. Such eleemosynary or like
undertakings alone are exempt not other
generosity, compassion, developmental passion -
or project.

-

IV. The dominant nature test:

(a) Where a complex of activities, some of which qualify
for exemption, other not, involves employees on
the total undertaking, some of whom are not
"workmen™ as in the University of Delhi case (AIR
1963 S.C.1873) or some departments are not
productive of goods and services if isolated, even
then, the predominant nature of the services and
the integrated nature of the departments as
explained in the Corporation of Nagpur (AIR 1960
§.C.657) will be the true test. The whole undertaking
will be industry although those who are not
"workmen" by definition may not benefit by the
status.

(b) Notwithstanding the previous clauses, sovereign
functions, strictly understood (alone) qualify for
exemption, not the welfare activities or economic
adventures undertaking by govt. or statutory
bodies.

{c) Even in department discharging sovereign
functions, if there are units which are industries
and they are substantially severable, then they can
be considered to come within S 2(j)

(d) Constitutional and competently enacted legislative
provisions may remove from the scope of the at
categories which otherwise may be covered thereby.

Y We overrule Safdarjung (AIR 1970 5.C.1407),
Solicitors’ case (AAIR 1962 S.C. 1080), Gymkhana
{AIR 1968 5.C. 554), Delhi university(AIR 1963
S.C.1873), Dhanraj Giriji Hospital (AIR 1975 8C2032)
and other rulings whose ratio runs counter to the
principles enunciated above, and the Hospital
Mazdoor Sabha (AIR 1960 SC 610) is hereby
rehabilitated."

12. Principles laid down in Bangalore Water Supply &
Sewerage Board (supra) hold ground. Therefore, the
controversy raised will be adjudicated in view of the law
laid by the Apex Court in the precedent referred above.
The museum agitates that it is not an Industry. The \{ie\!,v
point held by the museum is that no profit motive activities
are being carried on by it. No business is being run, hence -
the museum cannot be termed as an 'industry”. Except the
facts referred above, the museum nowhere projects any
other factors to lay empbasis on the fact that it is not an
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" 'industry'. Contra-to it the claimant agitates that the museum
s anL 'industry".

A13. Applying the above test, it would be ascertained as
to whether the museum falls within the ambit of industry,
defined by the Act. The museum had not projected any
fact relating to its activities. On the other hand, Shri
Bhardwaj presents that it performs its activities in a
systematic manner and renders material services to the
community at large. For rendering such services, the
museum is involved in co-operation between the employer
and the employee for rendering those services to the
community at large. Lack of business and proper motivation
or capital investment would not take it cut from the sweep
of industry. Admittedly, the museum carries on its activities
in a systematic manner. It renders services to the community
at large and thus satisfies material human needs. To render
suchyservices, there is co-operation between the authorities
of the museum and its employees. Therefore, mere non-
existence of profit motive will not put the museum out of
the pale of industry. It satisfies all tests and as such it is
concluded that the museum is an industry within the
meaning of definition given by the Act. The issue is
therefore answered in favour of the claimant and against
‘the museum.

Issue No. 2

14. In his affidavit dated 09-09-2012, tendered as
evidence, the claimant details that when his services were
not regutarized in terms of OM dated 26-10-84 and 07-06-88
issued by the Department of Personnel and Training, Govt.
of India, New Delhi, he approached the CAT for indulgence
by way of OA No. 490 of 2005 praying therein that the
museurn may be directed to treat him as a regular employee.
His application was disposed of vide order dated
28-09-2005, since a statement was made on behalf of the
museum to the effect that it was willing to consider his
case for regularization subject to fulfilling criteria of requisite
number of days of service, as mentioned in the scheme for
regularization. When his case was not considered for more
than six months, he moved an application being MA No.299
of 2006, which application was disposed of by the CAT
vide order dated 03-05-2006, with directions to the musuem
to pass speaking order relating to regularization of his
services, within a period of two months. The museum
passed a speaking order on 18-07-2008, rejecting his claim
for regularization. Though he rendered more than 12 years
service, yet his case was not considered in accordance
with the directions given by the Apex Court in Uma Devi
(supra). Hence, he approached the CAT again by way of
OA No.1519 of 2006 wherein application being MA No.1247
of 2006 was moved. However, his petition was dismissed
by the CAT vide order dated 22-02-2007. He projects that
order of the CAT was assailed by him before High Court of
Dethi By way of writ petition, which was also dismissed
vide order 11-11-2009.

be7s 4/712-39

15. Question for consideration comes as to whether

- order dated 22-02-2007 passed by the CAT operates as

res-judicata? As detailed above, High Court did not find
any error ot arbitrariness in the order dated 22-02-2007 on
the strength of which his petition was dismissed by the
CAT. Whether the order, referred above, would preclude
the claimant from re-agitating that very issue? For an answer
it would be considered as to whether the order passed by
the High Court operates as res-judicata. Section 1} of the
Code of Civil Procedure 1908 (in short the Code) embodies
the doctrine of res-judicata or the rule of conclusiveness
of a judgment, as to the point decided either of fact, or of
law, or of fact and law, in every subsequent suit between
the same parties. It enacts that once a matter is finally
decided by a competent court, no party can be permitted to
re-open it in a subsequent litigation. The docirine pf res-
judicata has been explained in the simplest possible thanner
by Das Gupta J. in the case of Statyadhyan Chosal Vs.
Deorajin Debi (AIR 1960 S.C. 941) inthe following words:

"The principle of res-judicata is based on the need

{ of giving a finality to judicial decision. What it says

is that once a res-judicata, it shall not be adjudged
again. Primarily it applies as between past litigation
and future litigation. When a matter -whether on a
question of fact or a question of law - has been
“decided between two parties in one suit or proceeding
and the decision is final, either because no appeal
was taken to a higher court or because the appeal
was dismissed, or no appeal lies, neither party will be
allowed in a future suit or proceedings between the
same parties to convass the matter again".

16. It is not every matter decided in a former suit that will
operate as res-judicata in a subsequent suit. To constitute
a matter as res-judicata under Section 11 of the Code, the
following conditions must be satisfied:

1. The matter directly and substantially in issue in the
subsequent suit must be the same matter which
was directly and substantially in issue either actu-
ally or constructively in the former.

2. The former suit must have been a suit between the
same parties or between parties under whom they
or any of them claim.

3. Such parties must have been litigating under the
same title in the former suit.

4. The court which decided the former suitmustbe a
court competent to try the subsequent suit or the
suit in which such issue is subsequently raised.

Y

5. The matter directly and substantiaily in issue in the

subsequent suit must have been heard and finally
decided by the court in the former suit.

17. Section 11 of the Code bars trial of any suit as well as
an issue which had been decided in a former suit. Issue are
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“of three kinds : (i) Issue of fact; (ii) Issue of law; and (iii)
Mixed issues of law and fact, A decision on an issue of
fact, however erroneous it may be, constitutes res-judicata
between the parties to the previous suit and cannot be
reagitated in collateral proceedings. Law to this effect was
taid in Mathura Prashad Vs. Dossibai [1970(1)SCC 613]. A
mixed issue of law and fact also, for the same reasons,
operates as res-judicata.

18. To invoke plea of res-judicata it should be shown
that the court which decided the former suit must have
been a court competent to try the subsequent suit. Thus,
the decision in a previous suit by a court, not competent to
try the ‘subsequent suit, will not operate as res-judicata.
The expression “competent to try” means ‘“competent 1o
try '_the subsequent suit if brought at the time the first suit
was brought”. In other words, the relevant point of time for
deciding the question of competence of the court is the
date when the former suit was brought and not the date
when the subsequent suit was filed. In order that a decision
in a former suit may operate as res-judicata, the court which
decided that suit must have been either -(C) a court of
exclusive jurisdiction, or (b) a court of limited jurisdiction;
or {c) a court of concurrent jurisdiction.

19. For articulation of an industrial dispute, the labour
court or an industrial tribunal exercise adjudicatory
jurisdiction. Task of an industrial adjudicator is tedious,
who has to reconcile the head-on clash between the
fundamental rights guaranteed by the constitution such
as freedom of trade, freedom (o practice any profession or
to carTy on any occupation and the directive principles
enshrined in the constitution which are fundamental in the
governance of the country, He has also the delicate task of
balancing the conflicting interest of employer, employee
and the public on very basic policies, such as, freedom and
sanctity of contact, protection of business, right to work,
making training available to employees, earning of
livelihood for oneself and family, utilization of one’s skill
and talent, continued productivity, betterment of one’s
status, avoidance of one’s becoming a public charge,
encouragement of competition and development of national
and international trade and avoidance of monopoly,
promotion of collective bargaining and elimination of
indiscipline in industry and so on. Questions on above
issues are to be adjudicated by an industrial adjudicator.
Though the constitution has vested powers of judicial
review in High Courts and invested it with power to sit in
appeal over the awards of industrial tribunals, yet industrial
tribunals are courts of exclusive jurisdiction on the matters,
which are referred to them by the appropriate Government
under Section 10 of the Act.

20. The CAT was created by the Administrative Tribunal
Act, 1985. Tt has exclusive jurisdiction to adjudicate disputes
relating to service matters. However, provisions of Section
28 of the said Act saves jurisdiction of the Apex Court as
well as this Tribunal in the matters which lies within the
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purview of the Act. Thercfore, it is apparent that the CAT
as well as this Tribunal are having concurrent jurisdiction
in respect of matters which fall within the purview of the -~
Act and relates to recruitment and matters concerning
recruitment to any services or post, relating to an employee
who happens to be a workman within the definition of ~
section 2(s) of the Act.

21. Now it would be to ascertained as to whether order
dated 22-02-2007 operaics as res-judicata, For an answer,
this Tribunal is supposed to appreciate the issues
adjudicated by the CAT. Unfortunately, neither the claimant
nor the museum had placed the said order before this
Tribunal for consideration. However, in the claim statement
as well as in the affidavit dated 09-08-2012, the claimant
projects that when issue relating to regularization of
services was not answered in his favour through speaking
order dated 18-07-2006, he approached the CAT again by
way of QA No.1519 of 2006, which was dismissed by the
CAT, placing reliance on the decision handed down by the
Apex court in Uma Devi case {supra). Therefore, it is evident
that order dated 22-02-2007 relates to claim or regularization
of services of the claimant. 1t nowhere details the issue of
illegal termination of services of the claimant. Therefore,
the said order cannot operate as res-judicata.

22. In its written statement, the museum pleaded that
order dated 05-05-2010 was challenged by the claimant
before the CAT by way of O.A. No. 1923 ot 2010, which
was dismissed vide order dated 02-07-2010. Unfortunately,
copy of the said order has not been placed before this
Tribunal, either by the museum or the claimant. In his claim
statement, as well as affidavit dated 09-08-2012, tendered '
as evidence, the claimant nowhere makes any reference to
the effect that he challenged the order dated 5-5-2010 before
CAT. This Tribunal is lefi in the lurch of that point. To claim
protection under the doctrine of res judicata, it was for the
museum to prove that order. When order dated 2-7-2010,
passed by the CAT, has not been placed before the
Tribunal, under these circumstances, this Tribunal cannot
comment on the issues raised before the CAT and its
adjudication. Resultantly, it could be said that the museum
had not been able to cstablish that the present matter is
barred by res judicata. Issue is accordingly answered.

Issue No. 3

23. As detailed by the claimant in his affidavit, he was
engaged as a daily wager for a period of 3 months with
effect from 29-05-2003, his engagement was further extended
for a period of three months with effect from
19-12-2003 and extended again for a period of three months.
He was appointed as sataiwala in adhoc capacity with effect
from 15-04-2004 vide order dated 29-04-2004. Order dated
18-07-2006 has been relied by the claimant. When this
document is perused, it came to light that at the time of his
ad-hoc engagement as safaiwala, recruitment rules were
not followed. Evidently, it is emerging over the record that

A

A -
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" the claimant was engaged as safaiwala in ad-hoc capacity,
deh({rs the recruitment rules. Termination order dated
05-05- 2010 also reaffirms that very fact. Resultantly it is
concluded that the claimant was engaged by the museum
in violation of the recruitment rules, as a back door entrant.

24. As projected by the claimant, he rendered
continuous service with the museum tili 05-05-2010. His
engagement as safailwala in ad-hoc capacity with effect
from 15-04-2004 is also not a disputed fact. Therefore, it is
evident that the claimant rendered continuous service for
more than 240 days in a calendar year or preceding 12
months from the date of his termination.

25. Question for consideration comes as to whether
termination of his service amounts to retrenchment? For
an answer, definition of the term, as contained in Section
2(00) of the Act is to be considered. Definition of the term
retrenchment' is extracted thus:

“(00) "retrenchment” means the termination by the
employer of the services of a workman for any rea-
son whatsoever, otherwise than as a punishment in-
flicted by way-of disciplinary action, but does not
include—-

(a) voluntary retirement of the ;Jvorkman; or

(b) retirement of the workman on reaching the age of
superannuation if the contract of employment be-
tween the employer and the workman concerned
contains a stipulation in that behalf; or

(bb) termination of the services of the workman as a

result of the non- renewal of the contract of em- -

ployment between the employer and the workman
concerned on its expiry or of such contract being
terminated under a stipulation in that behalf con-
tained therein; or

(c) termination of the services of a workman on the
ground of continued ill-health™:

26. Definition of retrenchment is very wide and in two
parts. The first part is exhaustive, which lays down that
retrenchment means the termination of the service of a
workman by the employer "for any reason whatsoever”
otherwise then as a punishment inflicted by way of
disciplinary action. Thus main part of the definition itself
excludes the termination of service, as a measure of
punishment inflicted by way of disciplinary action from
the ambit of retrenchment. The second part further excludes
(i) voluntary retirement of the workman, or (ii) retirement of
workman on reaching the age of superannuation, or (iii)
termination of the service of a workman as a result of non-
renewal of contract of employment, or (iv) termination of
contract of employment in terms of a stipulation contained
in thecontract of employment in that behalf, or (v)
termination of service on the ground of continued ill health
of the workman. Reference can be made to the precedents

in Avon Services (Production Agencies) (Pvt.) Ltd. [1979
() LLJ 1} and Mahabir {1979 (II) LLJ 363]".

27. 1t is not the case of the museum that services of the
claimant were dispensed with by way of punishment in a
dis¢iplinary matter. No case of voluntary retirement or
retirement on reaching the age of superannuation has been -
projected. It is also not claimed that services of the claimant
were dispensed with on account of non renewal of contract
of employment between him and the museum or his services
were done away under stipulation contained in that behalf
in terms of his employment. No whisper of fact was made
that services of the claimant were done away on account
of his continued ill health. Thus, the case of the claimant
does not fall within the exceptions provided in the definition.
It is apparent that termination of the services of the claimant
amounts to retrenchment. .

28. The claimant rendered continuous service for more
than 6 years as contemplated by Section 258 of the Act. It
is not disputed that his services were done away on

5-05-2010. As order dated 05-05-2010 highlights, no

etrenchment compensation was paid to him. The musuem
wasunder an obligation to pay retrenchment compensation
to the claimant at the time of termination of his services, as
provide by Section 25-F ofthe Act. Payment of retrenchment
compensation is a condition precedent to a valid order of
retrenchment. Reliance can be placed on precedents in
Bombay Union of Journalists case [1964 (1) LLJ 351},
Adaishwar Laal (1970 Lab.1.C.935) and B.M.Gupta [1979
(1} LLJ 168], wherein it has been held that subsequent:
payment of compensation cannot validate an invalid order
of ,retrenchment. Obviously, retrenchment of the claimant
is violative of the provisions of Section 25-F of the Act.

29. Services of the workman were retrenched without
payment of retrenchment compensation. It is well settled
that in a case of wrongful retrenchment, dismissal or
discharge, the normal rule is to award reinstatement, But
where a case falls in any of the exception to general rule,
the industrial adjudicator has discretion to award reasonable
and adequate compensation, in lieu of re-instatement.
Section 11A of the Act vests the industrial adjudicator
with discretionary jurisdiction to give "such other reliefto
thg workman" in lieu of discharge or dismissal as the
circumstances of the case may require, where for some
valid reasons it considers that reinstatement with or without
conditions will not be fair or proper.

30. In Uma Devi (supra) the Apex Court considered the
proposition as to whether the persons who got employment,
without following of a regular procedure or even from the
back door or on daily wages can be ordered to bg made
permanent in their posts, to prevent regular recruitment to
the posts concerned. Catena of decisions over the subject
were considered and the court declined the submissions
of the workmen to be made permanent on the posts which
were held by them in temporary or ad-hoc capacity for a
fairly long spell. The Court ruled thus : '
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“With respect, why should the State be allowed to
depart from the normal rule and indulge in temporary
employment in permanent posts? This Court, in our
view, is bound to insists on the State making regular
and proper recruitments, and is bound not to
encourage or shut its eyes to the persistent trans-
gression of the rules of regular recruitment. The
direction to make permanent-the distinction between
regularization and making permancnt, was not
emphasized here-can only encourage the State, the
model employer, to flout its own rules and would
confer undue benefits on a few at the cost of many
waiting to compete. With respect the directions made
in Piara Singh [1992(4) SCC 118] is to some extent
inconsistent with the conclusion in para 45 of the
said judgement therein. With great respect, it appears
to us that the last of the directions clearly runs counter
to the constitutional scheme of employment
recognized in the earlier part of the decision. Really,
it cannot be said that this decision has laid down the
law that all ad-hoc, temporary or casual employees

" engaged without following a regular recruitment
procedure should be made permanent”.

31. In P.Chandra Shekhara Rao and Others [2006 (7)
SCC 488] the Apex Court referred Uma Devi's Case (Supra)
with approval. It also relied the dccision in a Uma Rani
[2004 (7) SCC 112] and ruled that no regularization is
permissible in exercise of statutory powers conferred in
Article 162 of the Constitution, if the appointments have
been made in contravention of the statutory rules. In
Somveer Singh [2006 (5) SCC 493] the Apex Court ruled
that appointment made without following due procedure
cannot be regularized, In Indian Drugs & Pharmaceuticals
Ltd. [2007 (1) SCC 408] the Apex Court reiterated the law
and announced that the rules of recruitment cannot be
relaxed and court cannot direct regularizaticn of temporary
employees dehors the rules, nor can it direct continuation
of service of a temporary employee (whether called a casual,
ad-hoc or daily rated employee) or payment of regular
salaries to them.

32.InUma Devi (supra) it was laid that “when a person
enters a temporary employment or get engagement as
contractual or casual worker and the engagement is not
based on a proper selection as recognized by the relevant
rules or procedure, he is aware of the consequence of the
appointment being : temporary, casual or contractual in
nature. Such a person cannot invoke the theory of legitimate
expectation for being confirmed for the post, when an
appointment to the post could be made only by following
a proper procedure or selection in any concerned cases, in
consultation with the Public Service Commission,
Therefore, the theory of legitimate expectation cannot be
successfully advanced by temporary, contractual or casual
employees. It cannot also be held that the State held out
any promise while engaging thesc persons either to
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continue them where they are or to make them permanent.
The State cannot constitutionalty make such a promise. It

is also obvious that the theory cannot be invoked to sgek-

relief of being made permanent in the post. In view of those
precedent neither continuance nor regularisation of
services of the claimants can be ordered, since it would
amount to back door entry into Government job™.

33. In view of facts detailed above, it is concluded that
the claimant was engaged by the museum dehors the
recruitment ruies. In view of his wrongful employment, there
is no justification for his reinstatement in the service of the
museum. In the alternative, this Tribunal has to award
compensation to the claimant in lieu of his reinstaternent.
No definite yardstick for measuring the quantum of
compensation is available. In 8.8 Shetty [1957 (11) LLJ 696]
the Apex Court indicated some relevant factors which an
adjudicator has to take into account in computing
compensation in licu of reinstatement, in the following
words:

"The industrial Tribunal would have to take into
account the terms and conditions of employment,
the tenure of service, the possibility of termination
of the employment at the instance of either party, the
possibility of retrenchment by the employer or
resignation or retirement by the workman and even
of the employer himself ceasing to exist or of the
workman being awarded various benefits including
reinstatement under the terms of future awards by
industrial Tribunal in the ¢vent of industrial disputes
arising between the parties in future... .In computing
the moncy value of the benefits of reinstatement, the
industrial adjudicator would also have to take into
account the present value of what his salary, benefits
etc. would be till he attained the age of superannuation
and the value of such benefits would have, to be
computed as from the date when such reinstatement
was ordered under the terms of the award.

Having regard to the considerations detailed
above, it is impossible to compute the money value
of this benefit of reinstatement awarded to the
appellant with mathematical exactitude and the best
that any tribunal or court would do under the
circumstances would be to make as correct as estimate
as is Possible bearing, of Course in mind all the
relevant factors pro and con".

35. A Divisional Bench of the Patna High Court in
B.Choudhary Vs. Presiding Officer, Labour Ceourt,
Jamshedpur (1983) Lab.1.1755 (1758) deduced certain
guidelines which have to be borne in mind in determining

the quantum of compensation viz. (i) the back wages

receivable (ii) compensation for deprivation of the job with
future prospect and obtainability of alternative
employment; (iii) employee's age (iv) Length of service in
the establishment (v) capacity of the employer to pay and
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_the nature of the employer's business (vi) gainful
. employment in mitigation of damages; and (viii)
circgmstanp’es leading to the disengagement and the past
conduct. These factors are only illustrative and not
exhaustive. In addition to the amount of compensation, it
is also within the jurisdiction of the Tribunal to award
interest on the amount determined as compensation.
Furthermore, the rate of such interest is also in the
discretion of the Tribuna!. Reference can be made to Tabesh
Process, Shivakashi (1989 Lab.I.C.1887).
36. In Assam Oil Co. Ltd. [1960 (1) LLJ 587] the Apex
Court took into account countervailing facts that the
employer had paid certain sums to the workmen and her
own earning in the alternative employment and ordered
that "it would be fair and just to direct the appellant a
substantial sum as compensation to her". In Utkal
Machinery Lid. [1966 (1) LLJ 398] the amount of
compensation equivalent to two year salary of the employee
awarded by the Industrial Tribunal was reduced by the
Supreme Court to an amount equivalént to one year salary
~ of the employee in view of the fact that she had been in
service with the employer only for 5 months and aiso took
into consideration the unusual manner of her appointment
at the instance of the Chief Minister of the State. In A.K.Roy
[1970 (1) LLJ 228] compensation equivalent to two years
salary last drawn by , the workmen was held to be fair and
proper to meet the ends of justice. In Anil Kumar
Chakraborty [1962 (II) LLJ 483] the Court converted the
award of 1 reinstatement into compensation of a sum of
Rs.50000 as justand fair compensation in fuli satisfaction
of all his claims for wrongful dismissal from service. In
O.P.Bhandari {1986 (I1) LLJ 509}, the Apex Court observed
that it was a fit case for grant of compensation in view of
reinstatement. The Court awarded compensation equivalent
to 3.33 years salary as reasonable. In M.K.Aggarwal (1988
Lab.I.C.380), the Apex Court though confirmed the order of
reinstatement yet restricted the back salary to 50% of what
would otherwise be payable to the employee. In Yashveer
Singh (1993 Lab.1.C.44) the court directed payment of
Rs.75000 in view of reinstatement with back wages. In Naval
Kishor [1984 (I1) L1.J 473] the Apex Court observed that in
view of the special circumstances of the case adequate
compensation would be in the interest of the appellant. A
sum of Rs.2 lac was awarded as compensation in lieu of
reinstatement. In Sant Raj [1985 (I} LLJ 19] a sum of Rs.2
lac was awarded as compensation in lieu of reinstatement.
In Chandu Lal (1985 Lab.1.C.1225) a compensation of Rs.2lac
by way of back wages in lieu of reinstatement was awarded.
In Ras Bihari (1988 Lab.1.C.107) a compensation of Rs.65000
was granted in lieu of reinstatement, since the employee

was ga;infuiiy employed elsewhere. In V.V.Rao (1991

bo73 4] 12-21)

Lab.1.C.1650) a compensation of Rs.2.50 lac was awarded
in lieu of reinstatement.

37. At the cost of repetition, it is pointed out that the

claimant was engaged by the museum dehors the
recruitment rules. The claimant rendered more than 6 years

service to the museum. He reached the age of 40 years,at

the time of termination of his service. According to him, he
cannot get any other Government job. These facts are not
dispelled by the museum. However it is apparent that on
the date of his initial engagement, he was not eligible for
Government job, being over age. He was not in a position
to expect continuity in service. Taking into account all these
aspects, [ am of the view that compensation to the tune of
Rs.1,00,000.00 would be adequate amount, jn lieu of
reingtatement in service. Accordingly, an award is passed
to the effect that the museum shall pay a sam of

" Rs.1,00,000.00 to the claimant in lieu of his reinstatement in

service. It be sent to the apprqpria’te Government for
publication. :
bated : 19-9-2012

Dr. RK. YADAV, Presiding Officer

4§ faeelt, 15 SR, 2012
FLAL 3373.— Al faae sfuf=m 1947 (194797
14) T 4T 17 F A0 § HE TEHR SEEFRN G,
ot o R et % Hag Frire! ot I FHwil
B o9, ey § Pffw siifie faere # 9= w@R
sielifrien sy om e T el 4 dere (He den
5072012 ) 1 WERITYT H3ct & NPT TER H 03-10-2012
T WP Eol A1)
[§. T-42012/132/2011 -3 ($19)]
TR IR, AT AR
New Delhi, the 15th October, 2012

5.0, 3373.—In pursuance of Section 17 of the Industrial
Disputes Act, 1947 (14 of 1947), the Central Government
hereby published the Award (Ref. No. 59/2012) of the
Central Government Industrial Tribunal Labour Court No.
1, New Delhi as shown in the Annexure in the Industrial
digpute between the Director General, National Museum
and their workman, which was received by the Central

Government on 03-10-2012,
[No. L-42012/132/2011-IR(DU)]
SURENDRA KUMAR, Section Officer

ANNEXURE
BEFORE DR. R. K. YADAY, PRESIDING OFF[CER,
CENTRAL GOVT. INDUSTRIAL TRIBUNALNO. 1,
KARKARDOMA COURTS COMPLEX, DELHI

L D. No. 592012
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 Shri Amrender Kumar
S/0. Shri Narender Nath,
R/p. H.No. B-2/171 and H.No. B/162,
Pradhan Wali Gail No. 2 Johripur,

Shahdara, Delhi ...Claimant
Versus
The Director General,
National Museum,
Janpath,
New Delhi-110011. .. .Management
AWARD

National Museum (hereinafter referred to as the museum)
engaged a chowkidar on daily wage basis for a period of
three months with effect from 19.09.03. His engagement
was again extended for a period of threc months with effect
from 19.12.2003. Thereafter he was appointed as cleancr
with effect from 15.04.04, on ad-hoc basis until further
orders. His services were not regularized. Fecling aggrieved,
he filed an.application before the Central Administrative
Tribunal (in short the CAT) being O.A. No. 332 of 2005,
wherein he prayed that the museum may be directed to
treat his appointment as regular in terms of OM dated
26.10.1984 and 07.06.1988, issued by Department of
Personnel and Training, Govt. of India, New Delhi.
Application moved by him was disposed of by the CAT
vide order dated 28.02.2003, since the museum made
submission that his case would be considered for
regularization subject to fulfilling criteria of requisite number
of days, as mentioned in the scheme. Since the museum
could not pass orders, hence he approached the CAT again
by way of miscellaneous application, which was disposed
of vide order dated 03.05.2006 with the directions to the
museum to pass speaking orders, within a period of two
months. On 18.07.2006, museum passed a speaking ordet,
thereby rejecting claim for regularization of his services.
He again approached the CAT by way of OA No. 1519 of
2006 seeking relief of regularization of his services, which
petition was dismissed by the CAT vide order dated
272.02.2007. A writ petition was preferred before the High
Court of Delhi, challenging order passed by the CAT, which
petition was also dismissed vide order dated 11.11.2009.
He again approached the High Court of Delhi by way of
Civil Miscellaneous Application being CM No. 15904/2009,
praying therein that the museum may be directed to fill up
sanctioned vacant posts and due weightage may be given
to him for the past services rendered, while considering his
case for appointment against those sanctioned posts.
During pendency of the said matter before the High Court
of Delhi, the museum dispensed with his services vide
arder dated 05.05.2010. Aggrieved by the said order, he
raised a demand for reinstatement in service, which was
not conceded to. Ultimately, an industrial dispute was raised
before the Conciliation Officer. Since the museum contested
the claim, conciliation proceedings ended into failure. On

consideration of lailure report, submitted by the
Conciliation Officer, appropriate Government referred the
dispute to this Tribunal for adjudication, vide order No..."
L-42012/132/201 1-IR(DU), New Delhi dated 23-02-2012, with
the following terms :—

“Whether action of the management of National
Museum, New Delhi in terminating services of the -
workman Shri Amrender Singh with effect from
05.05.2010 is legal and just? To what relief the
workman is entitled to?”

2. Claim statement was filed by the cleaner, namely, Shri
Amrender Singh, pleading therein that he was engaged by
the museum as an ad-hoc employee against regular
sanctioned post. He served the museum for more than 12
years without any break in services. He projects that initially
his services were outsourced by the museum through a
contractor. Thereafter, he was engaged on daily wage basis
with effect from 29-05-2003. His engagement was further
extended on 19-09-2003 for a period of three months. He
was appointed against a vacant post of cleaner vide order
dated 29-04-2004. His appointment was extended from time
to time, but without any break in services. His services
were liable to be regularized in terms of OM dated
26-10-1984 and 07-06-1988 issued by the Department of
Personnel and Training, Govt. of India, New Delhi. When
his services were not regularized, he approached the CAT
by way of OA No.332/2005 praying therein that directions
be issued to the museum to treat him as a regular employee.
His petition was disposed of by the CAT vide order dated
28-09-2005, when the museum made submission that steps
for regularization of his services would be taken subject to
his fulfilling service for required number of days as
mentioned in the scheme for regularization. However,
museum had not taken any steps for regularization of his
services for a period more than six months. Constrained by
those events, he approached the CAT again by way of MA
No. 300 of 2006, on which application the CAT directed the
museum o pass a speaking order, within a period of two
months.

3. The museum passed speaking order on 18.07.2006,
rejecting his claim for regularization of services. The
museum had not taken into consideration that he had
rendered more than 12 years service. He again approached
the CAT by way of OA No.1519 of 2006 wherein
miscellaneous application no.1247 of 2006 was moved. His
petition was dismissed by the CAT vide order dated
22-02-2007, which was assailed by him before the High
Court of Delhi by way of a writ petition. However, his writ
petition was also dismissed vide order dated 11-11-2009,
pleads the claimant. After disposal of his writ petition, two
vacancies of cleaner fall vacant. Though in-house training
was given to the claimant by the museum and thercafter he’
was given his wages in the scale of Rs. 5200-20200 with
grade pay of Rs.1800 with effect from 01-01-2006, yet his
services were not regularized. He approached High Court
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of Dethi by way of CM No.15904 of 2009 seeking directions
‘for regularization of his services as one time measure, in
comphiance of the orders of the Apex Court handed down
in Uma Devi [2006 (4) Scale 197]. During pendancy of
application before the High Court of Delhi, the museum
terminated his services vide order dated 05.05.2010. The
order impugned is illegal and violative of the provisions of
the Industrial Disputes Act 1947 (In short the Act). The
museum had contravened provisions of section 25F and
25G ofthe Act. He made arepresentation dated 28-05-2010,
but te avail, His petition was disposed of by the High
Court, vide order dated 09-09-2010 with liberty to him to
approach the appropriate forum. He projects that the order
dated 05-05-2010 is illegal and arbitrary, hence he may be
regularized in the service of the museum with continuity
and full back wages.

4. Claim was demurred by the museum pleading that
this Tfibunal does not have jurisdiction to entertain the
dispute, since the claimant is governed by rules applicable
to civil servants and have a right of redressal before the
CAT, under the Administrative Tribunal Act, 1985. The
claimant approached the CAT vide OA No.1519 of 2006,
which was dismissed, vide order dated 22-02-2007. He
challenged the said order before the High Court of Delhi
by way of writ petition No.CWP'1657 of 2007, which was
dismissed by the High Court of Delhi in 2009. Issue raised
by the claimant has attained finality. He is estopped to
raise that issue again. Order dated 5-5-2010 was also
assailed by the claimant before the CAT by way of OA
No.1923 of 2010, which was dismissed vide order dated
02-07-2010. The said order operates as resjudicata.

5. The museum claims that it is not an industry, hence
provisions of the Act cannot be invoked. It has further
been projected that the claimant was engaged by a corrupt
officer, who is facing CBI enquiry in the matter, after lodging
case against him, Claimant was engaged dehors the rules.
Hence, his services were dispensed with. He is not entitled
to relief of reinstatement. The claim put forward by the
claimant may be discarded, pleads the museum,

6. In view of the pleadings of the parties, following issues
were settled:

(i) Whether the management is not an industry within
the meaning of clause 2(j) of the Industriat Disputes
Act, 19477

(i) Whether order dated 02-07-2010 passed by the CAT
operates as resjudicata?

(iii) As in terms of reference.

7. On 18-09-2012, none appeared on behalf of the
museum. Case was called several times at different intervals,
but neither the authorize representative nor any officer of
the museum appeared. At about 3 p.m., the matter was
proceéded under Rule 22 of Industrial Disputes (Central)
Rule 1957. Claimant tendered his affidavit as evidence,

besides documents and closeed his evidence. Evidence of
the museum was also closed.

8. Arguments were heard at the bar Shri Shantanu
Bhardwaj, authorized representative, advanced arguments
on behalf of the claimant. I have given my careful
consideration to the arguments advanced at the bar and
cautiously perused the records.

Issue no. 1

9. In its written statement, the museum projects that is
not an industry, hence provisions of the Act are not
applicable to it. However, museum opted not to adduce
any evidence to substantiate its claim. Since the objection

- raised by the museum relates to tegal proposition, hence [

am constrained to proceed for its adjudicatim}; For an
answer to the proposition, it is expedient to construg the
definition of the term "industry", as enacted by the’ Act.
For the sake of convenience, said definition is extracted
thus:

"Industry" means any business, trade, undertaking,
! manufacture or calling of employers and includes

any calling, service, employment, handicraft, or

industrial occupation or avocation of workmen."

10. The definition of “industry" is both exhaustive and
inclusive. It is in two parts. The first part says that it
"means any business, trade, undertaking, manufacture or
calling of employers” and then goes to say that it "includes
any calling, service, employment, handicraft or industrial
occupation or avocation of workman." Thus one part
defined it from the stand point of the employer, and the
other part from the stand point of the employees. The first
part of the definition gives the statutory meaning of the
industry, whereas the second part deliberately refers to
several other items of industry and bring them in the
definition in an inclusive way. The first part of the definition
determines any industry by reference to oc¢cupation of
employers in respect of certain activities viz., business,
trade, undertaking, manufacture or calling. The second part
views the matter from the angle of employees and is
designed to include something more in what the term
primarily denotes. By this part of the definition any calling,
employment, handicraft, industrial occupation or avocation
of workmen is included in the concept of industry. This
part gives extended connotation.

11. Gloss was put on the definition of word "industry"
by the High Courts and the Apex Court time and again. The
question as to what is "industry" has continuously baffled
and perplexed the courts. A graph of the cases decided by
the Apex Court, if plotted on the background Pf the
expression used in two parts of the definition of "Industry”,
would represent rather a zig zag curve. There have been
various judicial ventures in this rather volatile area of law.
The decided cases show that the efforts were made to
evolve test by reference to characteristics regarded as
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essential for constituting an activity as an "Industry”.
Various cases would show that the Apex Court has been
guided more by empirical rather than a strictly analytical
approach. Most of the decision have centered around the
expression "undertaking" used in the definition. In
Bangalore Water Supply and Sewerage Board (1978 Lab.1.C.
778) the Apex Court reviewed the earlier decisions on
interpretation of the wide words encompassed in the
definition and formulated positive and negative principles
for identifying "industry” as enacted by clause(j) of section
1 of the Act. It would be expedient to reproduce the
authoritative pronouncement of the Court, inthe very words
get out in the majority decision, handed down by Justice
Krishna Iyer, which are extracted thus:

1. "Industry” as defined in $.2(j) and explained in
Banerji (AIR 1953 $.C. 58) has a wide import.

(a) Where (i) systematic activity, (ii) organized by
Co-operation between employer and employec
(the direct and substantial element is chimerical)

_ (iii) for the production and/or distribution of
goods and services calculated to satisfy
human wants and wishes (not spiritual or
religious but inclusive of material things or
services geared to celestial bliss i.c. making,
on a large scale prasad or foods) prima facie,
there is an "industry" in that enterprise.

(b) Absence of profit motive of gainful objective
is irrelevant, be the venture in the public, joint,
private or other sector.

(¢} The true focus is functional and the decisive
test is the nature of the activity with special
emphasis on the employer-employee relations.

(d) Ifthe organization is a trade or business it does
not cease to be one because of philanthropy
animating the undertaking.

. Although section 2(j) uses words of the widest
amplitude in its two limbs, the re-meaning cannot
be magnified to overreach itself.

(a) "Undertaking" must suffer a contextual and

associationa) shrinkage as explained in
Banerjee and in this judgement, so also,
service, calling and the like. This yields the
inference that all organized activity possessing
‘the triple elements in 1 {supra), although not
trade or business, may still be 'industry’
provided the nature of activity, viz. the
employer-employee basis, bears resemblance
to what we find in trade or business. This takes
into the fold 'industry’ undertaking, calling and
services, adventures,"analogous to the
carrying on the trade or business”. Al features,
other than the methodology of carrying on the
activity viz in organizing the co-operation
between employer and employee, may be
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dissimitar. 1t does not matter, if on the
employment terms there is analogy.

1L Application of these guidelines should not short” /
of their logical reach by invocation of creeds, cults
or inner sense of incongruity or outer sense of mo- |
tivation for or resultant of the economic operations.
The ideology of the Act being industrial peace, -
regulation and resolution of industrial disputes
between employer and workmen, the range of their
statutory ideology must inform the reach of the
statutory definition. Nothing less, nothing more.

(a) The consequences are (i} profession, (ii) clubs
(iii) education institutions, (iv}) co-operatives
(v) research institutes, (vi) charitable projects
and (vii) other kindered adventures, ifthey fulfil
the triple tests listed in 1 (supra), cannot be
exempted from the scope of Section 2()).

(b) A restricted cateogry of professions, clubs,
co-operatives and even gurukulas and little
research labs may quality for exemption if in
simple ventures substantively, and going by
the dominant nature criterion substantively no
employees are entertained but in menial
matters, marginal employees are hired without
destroving the non employee character of the
unit.

{c) If, ina pious or altruistic mission many employ
themselves, free or for small honoraria or like
return, mainly drawn by sharing in the purpose
or cause, such as lawyers volunteering to run
a free legal services clinic or doctors serving
in their spare hours in a free medical centre or
ashramites working at the biding of the
holiness, divinity or like central personality,
and the services are supplied free or at nominal
cost and those who serve are not engaged for
remuneration or on the basis of master and
servant relationship, then, the institution is
not an industry even if stray servants, manual
or technical, are hired. Such eleemosynary or
like undertakings alone are exempt not other
generosity, campassion, developmental
passion or project.

IV The dominant nature test :

(a) Where a complex of activities, some of which
qualify for exemption, other not, involves
employees on the total undertaking, some of
whom are not "workman" as in the University
of Delhi case (AIR 1963 S.C. 1873) or some
departments are not productive of goods and
services if isolated, even then, the predominant'
nature of the services and the integrated nature
of the departments as explained in the
Corporation of Nagpur (AIR 1960 S.C. 657 will
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be the true test. The whole undertaking wili be
industry although those who are not

a - » "workmen" by definition may not benefit by
the status.

(b} Notwithstanding the previous clauses,
sovereign functions, sirictly understood
(alone) qualify for exemption, not the welfare

‘ activities or economic adventures undertaking
by govt. or statutory bodies.

{c) Even in department discharging sovereign
functions, if there are units which are industries
and they are substantially severable, then they
can be considered to come within S. 2(j).

(d) Constitutional and competently enacted
legislative provisions may remove from the
scope of the at categories which otherwise may
be covered thereby.

V' We overrule Safdarjung (AIR 1970 5.C. 1407), So-
licitors case (AIR 1962 §.C. 1080), Gymkhana (AIR
1968 S.C. 554), Delhi university(AIR 1963 8.C. 1873),
Dhanraj Giriji Hospital (AIR 1975 SC2032) and other
rulings whose ratio runs counter to the principles
enunciated above, and the Hospital Mazdoor Sabha
(AIR 1960 SC 610) is hereby rehabilitated.”

12. Princples laid down in Bangalore Water Supply &
Sewerage Board (supra) hold ground. Therefore, the
controversy raised will be adjudicatred in view of the law
laid by the Apex Court in the precedent, referred above.
The museum agitates that it is not an Industry. The view
puint held by the musewm is that no profit motive activities
are being carried on by it. No business is being run, hence
the museum cannot be termed as an ‘industry’. Except the
facts referred above, the museum nowhere projects any
other factors to lay emphasis on the fact that it is not an
"industry'. Contra to it the claimant agitates that the museum
is an 'industry’.

13. Applying the above test, it would be ascertained as
to whether the museum falls within the ambit of industry,
defined by the Act. The museum had not projected any
fact relating to its activities. On the other hand, Shri
Bhardwaj presents that it performs its activities in a
systematic manner and renders material services to the
community at large. For rendering such services, the
museum is involved in co-operation between the employer
and the employee for rendering those services to the
community at large. Lack of business and proper motivation
or capital investment would not take it out from the sweep
of industry. Admittedly, the museum carries on its activities
in a systematic manner. It renders services to the community
at large and thus satisfies material human needs. To render
such services, there is co-operation between the authorities
of the-museum and its employees. Therefore, mere non-
existence of profit motive will not put the museum out of
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the pale of industry. It satisfies all tests and as such it is
concluded that the museum is an industry within the
meaning of definition given by the Act. The issue is
therefore answered in favour of the claimant and against
the museum. '
Isstre No. 2

14. In his affidavit dated 09-09-2012, tendered as -

. evidence, the claimant detail that when his services were

not regularized in terms of OM dated 26-10-84 and 07-06-88
issued by the Department of Personnel and Training. Govt.
of India, New Delhi, he approached the CAT for indulgence
by way of OA No. 332 of 2005 praying therein that the
museum may be directed to treathim as aregular employee.
His application was disposed off vide order dated
28-09-2005, since a staterent was made on behalf of the
museum to the effect that it was willing to censider his
case for regularization subject to fulfilling criteria of réquisite
number of days of service, as mentioned in the scheme for
regularization. When his case was not considered for more
than six months, he moved an application being MA No.
300 of 2006, which application was disposed off by the
JCAT vide order dated 03-05-2006, with directions to the
musuern to pass speaking order relating to regularization
of his services, within a period of two months. The museumn
passed a speaking order on 18-07-2006, rejecting his claim
for regularization. Though he rendered more than 12 years
service, yet his case was not considered in accordance
with the directions given by the Apex Court in Uma Devi
(supra). Hence, he approached the CAT again by way of
OA No.1519 of 2006 wherein application being MA No,
1247 of 2006 was moved. However, his petition was
dismissed by the CAT vide order dated 22-02-2007. He
projects that order of the CAT was assailed by him before
High Court of Delhi by way of writ petition, which was also
dismissed vide order 11-11-2009,

15. Question for consideration comes as o whether .
order dated 22-02-2007 passed by the CAT operates as res-
judicata? As detailed above, High Court did not find any
error or arbitraririess in the order dated 22-02-2007 on the
strength of which his petition was dismissed by the CAT.
Whether the order, referred above, would preclude the
claimant from re-agitating that very issue? For an answer it
would be considered as to whether the order passed by
te High Court operates as res-judicata. Section 11 of the
Code of Civil Procedure 1908 (in short the Code) embodics
the doctrine of res-judicata or the rule of conclusiveness
of a judgment, as to the point decided either of fact, or of
law, or of fact and law, in every subsequent suit between
the same parties. It enacts that once a matter is finally

. decided by a competent court, no party can be permitted to

reopen it in a subsequent litigation. The doctring of res-
judicata has been explained in the simplest possible manner
by Das Gupta J. in the case of Statyadhyan Chosal Vs.
Deorajin Debi (AIR 1960 8.C. 941) in the following words:

"The principie of res-judicata is based on the need
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of giving a finality to judicial decision. What it says
is that once a res-judicata, it shall not be adjudged
again. Primarily it applies as between past litigation
and future litigation. When a matter-whether on a
question of fact or a question of law- has becn
decided between two parties in one suit or procceding
and the decision is final, either because no appeal
was taken to a higher court or because the appeal
was dismissed, or no appeal lies, neither party wili be
allowed in a future suit of proceedings between the
same parties to convass the matter again”.

16. It is not every matter decided in a former suit that will
operate as res-judicata in a subsequent suit. To constitute
a matter as res-judicata under Scction 11 of the Code, the
following conditions must be satisfied:

1. The matter directly and substantially in issue in the
subsequent suit must be the same matier which
was directly and substantially in issue either
actually or constructively in the formet.

2. The'former suit must have been a suit between the
same parties or between parties under whom they
or any of them claim.

3. Such parties must have been litigating under the
same title in the former suit.

4. The court which decided the former suit must be a
court competent to try the subsequent suit or the
suit in which such issue is subsequently raised.

5. The matter directly and substantially in issue in the
subsequent suit must have been heard and finally
decided by the court in the former suit.

i17. Section 11 of the Code bars trial of any suit as well as
an issue which had been decided in a former suit. Issue are
oftthree kinds: (i) Issue of fact; (i) Issue of law; and (iii)
Mixed issues of law and fact. A decision on an issue of
fact, however erroncous it may be, constitutes res-judicata
between the parties to the previous suit and cannot be
resgitated in coilateral proceedings. Law to this effect was
laid in Mathura Prashad V's. Dossibai [1970 (1) SCC 613].
A mixed issue of law and fact also, for the same reasons,
operates as res-judicata.

18. To invoke plea of res-judicata it should be shown
that the court which decided the former suit must have
been a court competent to try the subsequent suit. Thus,
the decision in a previous suit by a court, not competent to
" try the subsequent suit, will not operate as res-judicata.
The expression "competent to try" means "competent to
try the subsequent suit if brought at the time the first suit
was brought”. In other words, the relevant point of time for
deciding the question of competence of the court is the
date when the former suit was brought and not the date
when the subsequent suit was filed. In order that a decision
in a former suit may operate as res-judicata, the court which
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decided that suit must have been either—(a) a court of
exclusive jurisdiction, or (b) a court of limited jurisdiction;
or (¢) a court of concurrent jurisdiction.

19. For articulation of an industrial dispute, the labour
court or an industrial tribunal exercise adjudicatory -
jurisdiction. Task of an industrial adjudicator is tedious,
who has to reconcile the head-on clash between the
fundamental rights guaranteed by the constitution such
as freedorn of trade, freedom to practice any profession or
to carry on any occupation and the directive principles
enshrined in the constitution which are fundamental in the
governance of the country. He has also the delicate task of
balancing the conflicting interest of employer, employee
and the public on very basic policies, such as, freedom and
sanctity of contact, protection of business, right to work,
making training available to employees, earning of
livelihood for oneself and family, utilization of one's skill
and talent, continued productivity. betterment of one's
status, avoidance of one's becoming a public charge,
encouragement of competition and development of national
and international trade and avoidance of monopoly,
promotion of collective bargaining and elimination of
indiscipline in industry and so on. Questions on above
issues are to be adjudicated by an industrial adjudicator.
Though the constitution has vested powers of judicial
review in High Courts and invested it with power to sit in
appeal over the awards of industrial tribunals, yet industrial
tribunals are courts of exclusive jurisdiction on the matters,
which are referred to them by the appropriate Government
under Section 10 of the Act.

20. The CAT was created by the Administrative Tribunal
Act, 19835, Tt has exclusive jurisdiction to adjudicate disputes
relating to service matters. However, provisions of Section
28 of the said Act saves jurisdiction of the Apex Court as
well as this Tribunal in the matters which lies within the
purview of the Act. Therefore, it is apparent that the CAT
as well as this Tribunal are having concurrent jurisdiction
in respect of matters which fall within the purview of the
Act and relates to recruitment and matters concerning
recruitment to any services or post, relating to an employee
who happens to be a workman within the definition of
Section 2(s) of the Act.

21. Now it would be to ascertained as to whether order
dated 22.02.2007 operates as res-judicata. For an answer,
this Tribunal is supposed to appreciate the issues
adjudicated by the CAT. Unfortunately, neither the claimant
nor the museum had placed the said order before this
Tribunal for consideration. However, in the claim statement
as well as in the affidavit dated 09.08.2012, the claimant
projects that when issue relating to regularization of
services was not answered in his favour through speaking .
order dated 18.07.2006, he approached the CAT again by
way of OA No.1519 of 2006, which was dismissed by the
CAT, placing reliance on the decision handed down by the
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~Apex Court in Uma Devi case (supra). Thercfore, it is

, evident that order dated 22.02.2007 relates to claim of
regularizatipn of services of the claimant. It nowhere details
the.issuc of illegal termination of services of the claimant.
Therefore, the said order cannot operate as res-judicata.

22. In its written statement, the museum pleaded that
order dated 05.05.2010 was challenged by the claimant
before the CAT by way of O.A.No.1923 of 2010, which was
dismissed vide order dated 02.07.2010. Unfortunately, copy
of the said order has not been placed before this Tribunal,
either by the museum or the claimant. In his claim statement,
as well as affidavit dated 09.08.2012, tendered as evidence,
the claimant nowhere makes any reference to the effect
that he challenged the order dated 5.5.2010 before CAT.
This Tribunal is left in the lurch on that point. To claim
protection under the doctrine of res-judicata, it was for the
museum to prove that order. When order dated 2.7.2010,
passé¢d by the CAT, has not been placed before the
Tribunal, under these circumstances, this Tribunal cannot
comment on the issues raised before the CAT and its
adjudication. Resultantty, it could be said that the museum
had not been able to establish that the present matter is
barred by res-judicata. Issue is accordingly answered.

Issue No. 3

23. As detailed by the claimant in his affidavit, he was
engaged as a daily wager for a period of 3 months with
effect from 19.09.2003. His engagement was further extended
for a period of three months with effect from 19-12-2003. He
was appointed as cleaner in ad hoc capacity with effect
from 15.04.2004 vide order dated 29-04-2004. Order dated
18-07-2006 has been relied by the claimant. When this
document is perused, it came to light that at the time of his
ad hoc engagement as cleaner, recruitment rules were not
followed. Evidently, it is emerging over the record that the
claimant was engaged as cleaner in ad hoc capacity, dehors
the recruitment rules, Termination order dated 05-05-2010
also reaffirms that very fact. Resultantly it is concluded
that the claimant was engaged by the museum in violation
of the recruitment rules, as a back door entrant.

24, As projected by the claimant, he rendered
continuous service with the museum till 05-05-2010. His
engagement as cleaner in ad hoc capacity with effect from
15-04-2004 is also not a disputed fact. Therefore, it is evident
that the claimant rendered continuous service for more
than 240 days in a calendar year or preceding 12 months
from the date of his termination.

25. Question for consideration comes as to whether
termination of his service amounts to retrenchment. For an
answer, definition of the term, as contained in Section 2(c0)
of the Act is to be considered. Definition of the term
“retrenchment” is extracted thus:

“(00) “retrenchment” means the termination by the em- .

"ployer of the services of a workman for any reason
whatsoever, otherwise than as a punishment

inflicted by way of disciplinary action, but does
not include—

(a) voluntary retirement of the workman; or

(b) retirement of the workman on reaching the age
s of superannuation if the contract of
employment between the employer and the .
workman concerned contains a stipulation in

that behalf; or

(bb) termination of the services of the workman as
a result of the non-renewal of the contract of
employment between the employer and the
workman concerned on its expiry or of such
contract being terminated under a stipulation
in that behalf contained therein; or

4
(c) termination of the services of a workman on
the ground of continued ill-health”.

26. Definition of retrenchment is very wide and in two
parts. The first part is exhaustive, which lays down that
retrenchment means the termination of the service of a
workman by the employer “for any reason whatsoever”
otherwise then as a punishment inflicted by way of
disciplinary action. Thus main part of the definition itself
excludes the termination of service, as a measure of
punishment inflicted by way of disciplinary action from
the ambit of retrenchment. The second part further excludes
(i) voluntary retirement of the worlanan, or (ii) retirement of
workman on reaching the age of superannuation, or
(iii) termination of the service of a workman as a result of
non-renewal of contract of employment, or (iv) termination
of contract of employment in terms of a stipulation
contained in the contract of employment in that behalf, or
(v} termination of service on the ground of continued ill
health of the workman. Reference can be made to the
precedents in Avon Services (Production Agencies) (Pvt.)
Ltd. [1979 (1) LLJ 1] and Mahabir [1979 (1) LLJI 363]".

27. 1t is not the case of the museum that services of the
claimant were dispensed with by way of punishment in a
disciplinary matter. No case of voluntary retirement or
retirement on reaching the age of superannuation has been
projected. It is also not claimed that services of the claimant
were dispensed with on account of non renewal of contract
of employment between him and the museum or his services
were done away under stipulation contained in that behalf
in terms of his employment. No whisper of fact was made
that services of the claimant were done away on account
of his continued ill health. Thus, the case of the claimant
does not fall within the exceptions provided in the definition.
It is apparent that termination of the services of the claimant
amounts to retrenchment. ‘

28. The claimant rendered continuous service for more
than 6 years as contemplated by Section 25B of the Act. It
is not disputed that his services were done away on
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05-05-2010. As order dated 05-05-2010 highlights, no
' retrenchment compensation was paid to him. The museurn
was under an obligation to pay retrenchment compensation
to the claimant at the time of termination of his services, as
provide by Section 25F of the Act. Payment of retrenchment
compensation is a condition precedent to a valid order of
retrenchment. Reliance can be placed on precedents in
Bombay Union of Journalists case [1964 (1) LLJ 351],
Adaishwar Lal (1970 Lab.1.C. 936) and B.M.Gupta[1979(1)
LLJ 168], wherein it has been held that subsequent payment
of compensation cannot validate an invalid order of
retrenchment. Obviously, retrenchment of the claimant is
violative of the provisions of Section 25F of the Act.

29. Services of the workman were retrenched without
payment of retrenchment compensation. It is well settled
that in a case of wrongful retrenchment, dismissal or
discharge, the normal rule is to award reinstatement. But
where a case falls in any of the exception to general rule,
the industrial adjudicator has discretion to award reasonable
and adequate compensation, in lieu of re-instatement.
Section 1TA of the Act vests the industrial adjudicator
with discretionary jurisdiction to give “such other reliefto
the workman” in lieu of discharge or dismissal as the
circumstances of the case may require, where for some
valid reasons it considers that reinstatement with or without
conditions will not be fair or proper.

30. In Uma Devi (supra) the Apex Court considered the
proposition as to whether the persons who got employment,
without following of a regular procedure or even from the
back door or on daily wages can be ordered to be made
permanent in their posts, to prevent regular recruitment to
the posts concerned. Catena of decisions over the subject
were considered and the court declined the submissions
of the workmen to be made permanent on the posts which
were held by them in temporary or ad-hoc capacity for a
fairly long spell. The Court ruled thus:

“With respect, why should the State be allowed to
depart from the normal ruke and indulge in temporary
- employment in permanent posts? This Court, in our
view, is bound to insists on the State making regular
and proper recruitments, and is bound not to
encourage or shut its eyes to the persistent
transgression of the rules of regular recruitment. The
direction to make permanent the distinction between
regularization and making permanent, was not
emphasized here can only encourage the State, the
model employer, to flout its own rules and would
confer undue benefits on a few at the cost of many
waiting to compete. With respect the directions made
in Piara Singh [1992(4) SCC 118] is to some extent
inconsistent with the conclusion in para 45 of the
said judgement therein. With great respect, it appcars
to us that the last of the directions clearly runs counter
to the constitutional scheme of employment
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recognized in the earlier part of the decision. Really,

it cannot be said that this decision has laid down the
law that all ad-hoc, temporary or casual employees. -
engaged without following a regular recruitment
procedure should be made permanent”.

31. In P .Chandra Shekhara Rao and Others [2006 (7)
SCC 4838] the Apex Court referred Uma Devi's Case (Supra) -
with approval. It also relied the decision in a Uma Rani
[2004 (7) SCC 112] and ruled that no regularization is
permissible in exercise of statutory powers conferred in
Article 162 of the Constitution, if the appointments have
been made in contravention of the statutory rules. In
Somveer Singh [2006 (5) SCC 493] the Apex Court ruled
that appointment made without following due procedure
cannot be regularized. In Indian Drugs and Pharmaceuticals
Ltd. [2007 (1) SCC 408] the Apex Court reiterated the law
and announced that the rules of recruitment can not be
relaxed and court cannot direct regularization of temporary
employees dehors the rules, nor can it direct continuation
of service of a temporary employee (Whether called a casual,
ad-hoc or daily rated employee) or payment of regular
salarics to them.

32.InUma Devi (supra) it was laid that “ When a person

enters a temporary employment or get engagement as
contractual or casual worker and the engagement is not
based on a proper selection as recognized by the relevant
rules or procedure, he is aware of the consequence of the
appointment being temporary, casual or Contractual in
nature. Such a person cannot invoke the theory of legitimate
expectation for being confirmed for the post, when an
appointment to the post could be made only by following
a proper precedure or selection in any concerned cases, in
consultation with the public service commission. Therefore,
the theory of legitimatc expectation cannot be successfully
advanced by temporary, contractual or casual employees.
It cannot also be held that the State held out any promise-
while engaging these persons either to continue them where
they are or to make them permanent. The State cannot
constitutionally make such a promise. It is also obvious
that the theory cannot be invoked to seek relief of being
made permanent in the post. In view of those precedent
neither continuance nor regularisation of services of the
claimants can be ordered, since it would amount to back
door entry into Government job”.

33. In view of facts detailed above, it is concluded that
the claimant was engaged by the museum dehors the
recruitment rules, In view of his wrongful employment, there
is no justification for his reinstatement in the service of the
museum, In the alternative, this Tribunal has to award
compensation to the claimant in lieu of his reinstatement. No
definite yardstick for measuring the quantum of compensation
isavailable. In S.5. Shetty [ 1957 (11) LLJ 696] the Apex Court
indicated some relevant factors which an adjudicator has to
take into account in computing compensation in lieu of
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_ reinstatement, in the following words:

* “The industrial Tribunal would have to take into
* account the terms and conditions of employment,
* " the tenure of service, the possibility of termination
of the employment at the instance of either party, the
possibiiity of retrenchment by the employer or
resignation or retirement by the workman and even
of the employer himself ceasing to exist or of the
workman being awarded various benefits including
reinstatement under the terms of future awards by
Industrial Tribunal in the event of industrial disputes
arising between the parties in future... In computing
the money value of the benefits of reinstatement, the
industrial adjudicator would also have to take into
account the present value of what his salary, benefits
etc. would be till he attained the age of superannuation
- and the value of such benefits would have to be
 computed as from the date when such reinstatement

i was ordered under the terms of the award.

34. Having regard to the considerations detailed above,
it is impossible to compute the money value of this benefit
- of reinstatement awarded to the appellant with mathematical
exactitude and the best that any tribunal or court would do
under the circumstances would be to make as correct as
estimate as is possible bearing, of course in mind all the
relevant factors pro and con”,

35. A Divisional Bench of the Patna High Court in

B.Choudhary Vs. Presiding Officer, Labour Court,
Jamshedpur (1983) Lab.1.1755 {(1758) deduced certain
guidelines which have to be borne in mind in determining
the quantum of compensation viz. (i) the back wages
receivable (ii) compensation for deprivation of the job with
future prospect and obtainability of alternative
employment; (iii) employee's age (iv) Length of service in
the establishment (v) capacity of the employer to pay and
the nature of the employer's business (vi) gainful
employment in mitigation of damages; and (viii)
circumstances leading to the disengagement and the past
conduct. These factors are only illustrative and not
exhaustive. In addition to the amount of compensation, it
is also within the jurisdiction of the Tribunal to award
interest on the amount determined as compensation.
Furthermore, the rate of such interest is also in the
discretion of the Tribunal. Reference can be made to Tabesh
Process, Shivakashi (1989 Lab1.C.1887).

36. In Assam Qil Co. Ltd. (1960 (1) LLJ 587) the Apex
Court took into account countervailing facts that the
employer had paid certain sums to the workmen and her
own earning in the alternative employment and ordered
that “it would be fair and just to direct the appellant a
substantial sum as compensation to her”. In Utkal
Machinery Ltd. [1966 (1) LLJ 398] the amount of
comipensation equivalent to two year salary of the employee
awarded by the industrial Tribunal was reduced by the
Supreme Court to an amount equivalent to one year salary
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of the employee in view of the fact that she had been in
service with the employer only for 5 months and also took
into consideration the unusual manner of her appointment
at the instance of the Chief Minister of the State. In A.K.Roy
{1970 (1) LLJ 228] compensation equivalent to two years
saldry last drawn by the workmen was held to be fair and
proper to meet the ends of justice. In Anil Kumar
Chakaraborty [1962 (I1) LLJ 483] the Count converted the
award of reinstatement into compensation of a sum of
Rs. 50000 as just and fair compensation in full satisfaction
of all his claims for wrongful dismissal from service. In O.P.
Bhandari [ 1986 (IT) LLJ 509], the Apex Court observed that
it was a fit case for grant of compensation in view of
reinstatement. The Court awarded compensation equivalent
t0 3.33 years salary as reasonable. In MLK. Aggarwal (1988
Lab. 1.C. 380), the Apex Court though confirmeti the order
of reinstaternent yet restricted the back salary to 50% of
what would otherwise be payable to the employee. In
Yashveer Singh (1993 Lab.1.C.44) the court directed
payment of Rs.75000 in view of reinstatement with back
wages. In Naval Kishor { 1984 (II) LLJ 473] the Apex Court
bbserved that in view of the special circumstances of the
case adequate compensation wouid be in the interest of
the appellant. A sum of Rs. 2 lac was awarded as
compensation in lieu of reinstatement, In Sant Raj {1985 (1)
LLJ 19] a sum of Rs.2 lac was awarded as compensation in
lieu of reinstatement. In Chandy Lal (1985 Lab.1.C.1225)a
compensation of Rs. 2 lac by way of back wages in lieu of
reinstatement was awarded. In Ras Bihari (1988 Lab.L.C.
107) a compensation of Rs.65000 was granted in lieu of
reinstatement, since the employee was gainfully employed
elsewhere. In V.V.Rao (1991 Lab.1.C. 1650) a compensation
of Rs. 2.50 lac was awarded in lieu of reinstatement.

37. At the cost of repetition, it is pointed out that the
claimant was engaged by the museum dehors the
recruitment rules. The claimant rendered more than 6 years
services to the museum. He reached the age of 28 years, at
the time of termination of his service. According to him, he
has become overage and cannot get any other Government
job. These facts are not dispelled by the museum, Taking
into account all these aspects, [ am of the view that
compensation to the tune of Rs. 1,50,000.00 would be
adgquate amount in lieu of reinstatement in service.
Accordingly, an award is passed to the effect that the
museum shall pay a sum of Rs 1,50,000.00 to the claimant in
lieu of this reinstatement in service. It be sent to the
appropriate Government for publication. '

Dr. R.K. YADAV, Presiding Officer
Dated : 19-09-2012

¢ fael, 16 R, 2012
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[H. US-42012/24/2006- 374,377, (€9, }]
LR FAR, AT sy
New Delhi, the 16th October, 2012

5.0. 3374.— In pursuance of Section 17 of the
Industrial Dispute Act, 1947 {14 of 1947), the Central
Government hereby publishes the award (Ref. No. 2/2007)
of the Central Government Industrial Tribunal cum Labour
Court Bhilwara as shown in the Annexure, in the Industrial
dispute between the Opium Officer, Narcotics Department,
Chittorgarh and their workman, which was reccived by the
Central Government on 12-10-2012.

[No.1.-42012/24/2006-IR(DUY}
SURENDRA KUMAR, Section Officer
T
Tt AR - 5 T o fion, SR ST,
o Faag WeRTor SAT: 2/2007

JfE : q=l, . |, fadiee

IR e
TH

Mﬂmﬁmﬂ?ﬂaﬁﬁwﬁiw
faiemg |

—-fagefi e
Iyftea

it TerE drg, wiatify - weff w1 sin d
o 3.ae. diom, gfafafy - fageh =7 @

feAt 14-9-2012
Ri|CA
qHd FEIE F gF /EEd 3 sfugET g

TH-42012/24/2006 - AEAR-217 f&Tie 28-11-2006 & g0
T Torane 5 =rarera sy stfufrotaned Y faan-

Whether the action of the management of District Opium
Officer, Narcotics Department, Bhilwara, in legal and
justified? If not, to what relief the workman is entitled to?

IFAITER g W B o2 v st e fea
T QEFTA 1 gfad fean

e ..mqu.mwuh|im||w--t (R L S ] (TR ..mqw m”*mw m-m" “

weft T AN & T8 WA S Uy i o e T ad
fauedt fooferd 3 Feg@ ATTEUE SR & 99 W
& 1-1-2006 = Tifaa T 1o T ayr feeh < =oi TP
T Y B @ | T S FrE 19 1 T ey o e
faasdt & 314H fe. 30-6-2004 T 99 Hoigt a8 § 240
fet & sifus el o 1 favan | soeh srase <) st fa,
#1947, Fa ot & w3 safafaam 1947 & weifirs formn
T, TR 9T 25 % YT WAHTE Rt STuTeET § Herte
@R fere werrer f famm sifim & fod famn, arfirgfi
Tty & fo, % <= Frdam) 63 o vifgs sngwr f dan
T g F e, < vy vd arfaa § ) 98 S geem
g A € AR T et st T g g afensd wfia
T: W& 9 T Trdifaa w@m &1 wd=n &7

foraeft FrireT &1 3R & 33w el o =1 Stars Y9 w5
TR ATl & w9 T ik o wan fos fargaft fasm sgm
w1 Joft # 7 aen ) weff wdTE AW WY, fasiteng
3w 1 8 ot feafa # 39a sfoes o9 =7 wedt & foamg <t
T Afew R 78 T 1 2 wara | stgr fea T fr weff @t
. 1.1.2000 ® 37% 7t et we W e T fran )
T & feru favwm 1 aferan favifa @ e et wem s &t
Tl =afem =1 99 vg W g fomen e v & 811
fordt 9g & fow ssft 81 faarum =it fenren o, = & wdtem
T |RRT e T, | g1 e feen e wel 7 3
& 1-1-2000 ¥ 30.6.2004 7% 3 T4 6 TG o Wi 78 H 240
e & srfurm &1 7t e, 7 @ TeL 1-7-2004 =1 wiflges w9
A | g e e |l 3 sRfors st & wud 5@
2001 ¥ 34 05 T HH foFa & a9 397 Wes § Suiafy
T A H g | 37 9w e TR w1 Y 9e g
T2 afofm Fm ' A wfr o s wdi I e oz |
T 2004 # vk off wv fray o v weieg €T R, 3w fag
f&. 30-6-2004 F F14 9T Igfterd BT T & 1Avedt 7 A
05 # 11 fea Iufeafa & 8, safau i 1-7-04 =) Q& g
& Tad Ieeifad frm man & weff A g 1-7-04 Huw o
T 04 H 9 ot ferelt off fem sofearfa 7t <1 oo v wedt
w240 &7 74 fegm =t 30 €, saten 39 sfufam 1947
WET! 1 N T feam s wehan | wiedt w1 3om W O
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S el 1 gy Sifan WA 7 i el wey ¥ foafn @ ot
JUFT | A T AT AT R T

wieft siftre 7 war =7 fergedt fren swm syt & stefe
FET BT R h 98 W {3, 1-1-2000 § 30-6-04 TH

T, L L

| —
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- Frien we Frafaa w9 | wrda 3 w1 AR FR N
3Ty 3R Teraeft Frefiers gra | eI 04 =1 fe o TR
ST Y A, 1947 F AU B SER A T2 = R

wieft s g1 SR afvla aedi w1 fageft Feees g
w4 & yegat § 3 ur W aREte R i € e =i weft
i 1 T % e v P PrafeR va T W9 o,
Hiew I/ 0 9 oo w9 ¥ A A weEr w )
gaa & STavERaTER T @ o | S w3 fadt of
6 240 Te7 =1 5@ sy warafy o Frafve w0 S ok
g T e &1 0 s A weff sfr w R A S
are § Fifed e wifE 1 sifuer T ¥ qul @
ST ITh STaTel 1 =T YR 34 v off & o fyaeft e
TR STl ioiarer &% SRR 1 T favm 8, faee
0 faeft sft oy = aif Y e e T R e
T SR T Foraedt frlreres aif. 1947 7 9T 2-91 & T8N
M 1 ity & = onan ¥ 1 39 suR W oft Wi st #=
T P fr R Ama

wief s & Frdem et g9 & afafralo & srFR
3 wel g e S i wedl v fafin st
A T wewgs sAfufraifia fed s awen e fafi fag
T8 fh-

w1 Taraaft Pt Seim & 9foer & st S =92

79 fafye amafa & T & o # o, 1947 1
YR 2-9 T I T SE 6 W yEyE | S
& 7" W iy fren € o —

"Industry" means any business, trade, undertaking
manufacture or calling, service, employment, handicraft, or
industrial occupation or avocation of workmen.

I YT & FGE TR Wieff AfRE R TR HI R A 109
et st & oy v Y 7S A, 9§ IedfEa azdi w1 T
AR A 39S g 9% W< o mran # R fausht P
& T4 TR IEET FE AR FIARR & 9 1o F1RG
T SR Y A HE AW 9 e | feerg 3 famnfy
HREH T WEFE a3 AR F1 Sy g
saEIE e geafea faan s € 36 wR fauef frdes
T W e &9 | ITE o1 9 FTh W@ 1 thag W WafEn
FHIE] A AT STAEN G IYE FLEr T @ 1wt
siftre g0 w2 ford T Sqiieg aftls awdi & e g e
g AR & wE e wfaahee faosh whiffy go s @
Tg qed Ifverd © e AR T § i 3Ae favm g sTeim
1 e S| WA W B HeEea hiagdl § e
IR ] S ST T A < @ ¥ 7 o+
Tt fag & way ¥ faveflt maw S, Hon, fen i
it A FRd ) wirede B sEeifed R S

I W 3B I8 WhER fH § 5 ime 3 e A fem
fawrita $) St TR & e Waifem € ) fasm gra e
Tl ¥ I v § I 9 el TEH & T YR T W
TR T Tt 39 e § IR ¥ S 9 5
v Togeft fredrore = o 2 st o % e @ wgfn

Ty # 9% iR faFar & fF e 9@ w1 ST SaeE ¢

el ®) w2 Wl FE TO YA SThW TRH FT
W B, ToFeRT T 81§ T Y R SRR e F e
o = o1 e § WAET T ¢ 3 aifvfas Igdm
FHEA I W B AR $ 1 faum g duife
iy ok Femdl 1 Y, 1947 T €0 2-9 F FFENL
T =T S F & W s | Sk 5 ot fag &
Haiy # A, IR AR g T M AR 1978 ;- THEH-
U5 548 AR AR AT U Foretst A T oo aiRe
# a1fiy, 1947 F1 910 2-F F SATAR TeNT 1 S 79 6N
R EE- :

{a) Where (i} systemic activity. (ii} Organized by
] co-operation between employer and employee the
direct and substantist element is commercial (iii)
for the production and/or distribution of goods and
services calculated to satisfy human wants and
wishes (Not spiritual or religious but inclusive of
material things of services geared to celestial bliss
ie making, on a large scale of prasad or food),
prima facie, there is an "Industry” in that enter-

prise.

(b) Absence of profit motive or gainful objective is
irrelevant, be the venture in the public, joint, private
or other sector.

(c) The true focus in functional and the decisive test
in the nature of the activity with special emphasis
on the employer-employee relations.

{d) Ifthe organization is a trade or business it does not
cease to be one because of philanthropy animating
the undertaking.

Alghough section 2(j) uses words of the widest
amplitude in its two rimbs, their meaning cannot be
magnified to over reach itself;

"Undertaking” must suffer a contextual and
associational shrinkage as explained in Banerji and
in his judgment, so also, service, calling and the like.
This yields the inference that all organised activity
possessing the triple elements in (supra) although,
not trade or business, may still be "Industry”
provided the nature of activity, viz, the employer-
employee basis, bears resemblance to what we find
in trade or business. This takes into the fold of
"industry" undertakings, calling or services,
adventure "analogous to the carrying on the trade
or business" All features, othet than the methodology
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of carrying on the activity viz., in organizing the co-
operation between employer and employee may be
dissimilar. It does not matter, if on the employment
terms there is analogy.

v WL SEEH e R R SR Sl Sufe sreen

1 A A @ g T AW w1 geq feafd w5 @ a6
fouedt Frirsres ST Searees hTeaprl & 791 Y51 € T STRA
HH T IH B h1 T G T hagt § W w1E
FUTHHT AMTAF I H30 7 | 59 YFN F % TS 36
Tavm =t i & wEf saef v anforfes €139 sTaR W
Toroeft freirsrer sl 6 S & o & | 53 e Forg S Wi
HA. TH. o AHEeE F193R 9= 500 vh 6. fufad fig
A 5. 4093/06 T 3T $Fean e iR srfrwmy,
Yyl TRFIEF = S TR et 3§ 7w i+
U s %) Fif St W R ¥ v R Faast
freeren & g wRaTfed e Y wopf & AR oY, 1947
T Y 23 H AR 0T Al frarfa 91 T s By
3ot # atman &1 3o fafers feafy & snuR W fyaed frders
BRI W 1 7% e aanafe it fed s A i &

weft sfires 3 feraaft firen st aifurerd, sfierarer & =i
f2. 1-1-2000 R 30-06-2004 TF FFH T ARH F 7
R Frafha w9 8 7 1 30 o o e e
F T, 01-07-2004 =1 oo <ifea T, T Feyoarrden <= fordy
| Y. 1947 HT ¥R 25 & STHTH TAGE! KT ST Frd
Forar Bre 9 goreR ¢ fog T, waen forasft = s & P
HiHt feaftr aner 98 wave fFm & f o8 o9 T8 asfons
& Aainh %1 o Q i @, e sdead &
BT 240 Rl =1 s8R Afu warafy 7 w90 o w1 w5
Tt o | wielt sferer & e i #91 o & o
At et g e foRd T s e & arfufraton & st
H 2 el gr Iveray Er T i 1e TR e )
sraeiferd fohan St Jar S o faved Prs @ e
A.u@, wom, e srem sferl ¥ = @ wuy v 1w
. e H @ Wi w4 gro ver & srier § 59 2001 ¥ ¥
05 v fa T F F1 &7 whifem =1 witu yege fean 2,
Torem! sreifena foran e 3w =i < wioff sifiver 3 fomaft
frrefioren = 281 <771 2001 | AHTAE 02 75 o B S AR
a4 7 293 T &1 Pt e Fraftm wd wefed fean 41490
A W1 TATE o N.ue, Hon T TN e &yl § it
T T § 1 S et & gean Foraeft Frdiites 210 € W
Bufkerfy T wel TR 1 @ wH 29 @ sy e e
TH 30 TTHA T 48 % 3R R safren gry et e
% A 57 01 | AFT T 03 T w1 T-rafia Iufeafa waifr
B et & i TR ST W foraedt e & wate
1 ifvrerg } ) o xfvdra =01 faasfi wvere 3 Frrmrer w

T L A AT B L A I | MmN & (I NEle - ok AR

= BRI & TR I ¥ | 39 T wiel s =@ Rt
Freirs < v o gy famef Tare WL.uE. Hon S FeE )
B sraeifRd fFan SRt & 1 o 39S TR W Ag sy
frfefanfaa g e & o wneft 3 feraaft & s1efi v 01 A = 02
T F o weieta H 240 T & 1 203 e v Friew ¢
T frrafia &9 & % woe foran &1 99 el 7 gRe weff
QA FAL T @E & Foq § oft 711 & (vl sifves gro el
I9T T B T AR faraalt i 3 e ux off wet 9
ey # SR oA 3 1Rl v o el & Frafi frdem o faem
I SHUHR, Hierars T semiuam T | o off few
T A 39 TRICAT S TR wefl sfiw
w1 W 9 g R e

ST B9 O fod & anuR W aw aifufrifa w1
& fm 1. 1947 =t ur1 2 & srqEw el Frirrer sgm
w1 St & aman & e foraes anefiv weha sfvs g fed -,
e w1 3. 1947 % WauE | wiga €1 2F vl g
IR T T WA F ST ot st 2R faash e
 wrafera # | FomE 2000 ¥ AFT I 2003 TF PR T
Frathd = 7e foran mn ¥ ) T3 2 o 1 < o 99 9
B W Toran T B, 3 STTER 9 2001 RS 2002 TH B
wefer ad & wieff sfaes g 240 for & =t st 293 feg @y
Trafea w4 fausht Fraimes % oA frm T 1 stfy, 1947
FT U 25~ & R W gro defifa waaty 2 e
Frafad w9 & e wearea frm & 9 U oraren & Wl st
FI T w1y, 1947 Y 90 25 F A
WEHT Y ST foven S siavEs € wiits weff g
faueft s & arufiy forr wan =l s, 1947 %71 wmy
25-9 % oER frafod A Y Sofl @9 4 =)
#fH, 1947 T UT0 25 W SRTIH TEUME] FT & 9 T

Wt it & P it ader afvfa durfr feafy &
R famefi friee & s #1 T WA & 3 wef
¥R 1 1 A 2004 1 A HfEw A9y § o & g
e 1 3 ¥ & yuw fFd s | o forasfi Pries 3
Y, 1947 T 417 25 & STTH WAEE! H1 SFTrer f5d
o & Fan @ a7y W oTfaa 9 @ yuw fr | st
Tt = wref] iz 71 3 gorss ford T A o et e
T 1S H A Ffew =1 o foeg feed wor =1 fritg
FHTaTE e o T8 1 ¥ 1951 9% o 39 g0 9w 25-uw S
WM <t ot ST 761 1 & t et ovaren # ferqed Frdiores
gra Wt siftes =1 e & g foren e oy o srfaa B
QWi 5w g8 9 W A FrEem F1 sfusd 3

TH TR TR 9o & MR 9T 9 S B
R & g g yem sy M fae s s wow
fooiter foa e & o

e o e
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Toaeft st fren arwitn iy, Arenifead fawm,
_ viearer gra ureff sfaw & gio wAR S s
T2 1;57-2004 7 & & goren foFam < oY w ergfia ¥
39, 39R S el sifrew sl Fraerr & sndiT qatran g
e 7= W FrEfer # % afywr j

ieft v Y Gare YR 8 A Rl A T R R

i g7 T T ) Frdfsa T s | weff siftres S g
T ] fof¥ & St g7 Tar | i w0 w0 fafy o,
T I9%F FTG THT T I 1 R, A 909 H1 50 Wi
i+t faaeh | wra SO | 9= F 9fa B TR S s
T |

o s i, =iy

‘-r{ﬁwﬁ 16 STITR, 2012

1. 311.3375.—3efiren faeme fafrm, 1947 (1947 #
14) & 4 17 & e ¥, FHT WHER TR FTRA
% am T, Wi e dolh ol # wavdy @ dug
Tt 31 T w1l & o, ey | fifde sfeifies
Taarg ¥ g Wer i sfrsoysm =mee . 2,
¢ feeelt & v (T Hem 26/09) FY YR S ] S
FRI GEHR %1 11-10-2012 6T I §0 47|

[€.981.-42011/06/2009-F7 3 (F.9,)]

Y% HAR, 3N ifirerd
New Delhi, the 16th October, 2012

5.0. 3375—1In pursuance of Section 17 of the Industrial
Disputes Act, 1947 {14 of 1947), the Central Government
hereby publishes the Award (Ref. No. 26/09) of the Central
Government Industrial Tribunal-cum-Labour Court No. 2,
New Delhi as shown in the Annexure, in the Industrial
Dispute between the Director General of Works, CPWD
and Others and their workman, which was received by the
Central Governmenton 11-10-2012,

[No.L-42011/06/2009-IR(DU)]
SURENDRA KUMAR, Section Officer
ANNEXURE

IN THE COURT OF SHRI SATNAM SINGH,
PRESIDING OFFICER, CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURFIL,
ROOM NO. 33, BLOCK-A, GROUND FLOOR,
KARKARDOOMA COURT COMPLEX,
KARKARDOOMA, DELHI-110032
LD. No. 26/09

In the matter between ;

The General Secretary,

Ali India CPWD (MRM)
Karamchari Sangathan,
House No. 4823, GaliNo. 13,
Balbir Magar Extension,
Shahdara, Dethi-110032.

Le?d 46)19-94

... Workman

Versus

1. The Executive Engineer (Electrical), .
Electrical Division-2, CPWD, I.B. Bhawan,
New Delhi- 10002,

2. The Director General of Works,
CPWD, Nirman Bhawan,
New Delhi-110001.

AWARD

The Central Government, Ministry of Labousvide Order
No. L-4201.1/6/2009-IR (DU) dated 23.03.2009 has referred
the following industrial dispute to this Tribunal for
adjudication :

“Whether the demand of the Ail India CPWD (MRM)
Karamchari Sangathan for grant of scalejof pay of
Rs. 4000-6000 and Rs. 4500-7000 under Lst and 2nd
A.C.P. respectively by the management of CPWD to
their workman Shri Emmanual Alexander is legal and
justified? If yes, to what retief is the workman is
entitled 7

...Management

! 2. The workman filed his statement of claim. Written
statemcnt was filed by thc management. Thereafter, the
workman also filed replication. This case was posted for

framing of issues. However, before framing of issues, the

parties have amicably settled the matter out of court. They
have filed terms of settlement arrived at bctween the parties
which were reduccd into writing. 'The terms of settlement
have been signed by thc workman, Mr. Satish Kumar
General Secretary of All India CPWD Karamchari Sangathan
as well as by Mr. Lal Singh Executive Engineer Electrical
Division-1! CPWD Indraprastha Bhawan, New Delhi. As
the matter has been amicably settled between the parties,
award in terms of the settlement arrived at between the
parties which shall form part of the award is passed in this
case and the reference stands disposed of accordingly.

Dated : 12-9-2012

SATNAM SINGH, Presiding Officer
FORM-H
FORM FOR MEMORANDUM OF SETTLEMENT

Memorandum of Settlement between the
Maiagement of CPWD and All India CPWD (MRM)
Karamchari Sangathan, House No. 4823, Gali No. 13, Balbir
Nagar Extension, Shahdra, Delhi-110032 under Section 12(3)
read with Section 18(3) of Industrial Disputes Act, 1947
before Shri Satnam Singh, Presiding Officer. Central Govt.
Industrial Tribunal No. 2 Room No. 33, Karkardooma
Court, Dethi on 09-07-2012
Name of the Parties :

REPRESENTING MANAGEMENT :

Shri Lal Singh
Executive Engineer, Electrical Division-11, CPWD
1.P. Bhawan, New Delhi -110002
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REPRESENTING UNION

Mr. Satish Kumar, General Secretary

All India CPWD (MRM) Karamchari Sangathan
House No. 4823, GaliNo. 13, '
Balbir Nagar Extension, Shahdra, Delhi-110032

SHORT RECITAL OF THE CASE

All India Central PWD (MRM) Karamchari
Sangathan filed an industrial dispute vide [.D. No. 26/2009
" against the Director General (Works), CPWD, Nirman
Bhawan, New Delhi and the Executive Engineer, Electrical
Division-II, CPWD, LP. Bhawan, New Delhi over the matter
of grant of scale of pay of Rs. 4000-6000 and Rs. 4500-7000
under In-situ Promotion w.e.f. 1.4.97 and 2nd ACP w.e.f,
9.8.99 respectively by the management of CPWD to their
workman Shri Emmanual Alexander with all consequential
benefits and thereafter revision of all terminal benefits.

Notices were issued to the parties and they have filed
Statement of Claims, Written Statement and Rejoinders.
After prolonged and protracted discussions between the
parties on the said issues on various dates, the disputes
has been resolved amicably on the following terms of
seftlement:

TERMS OF SETTLEMENT

L. The Management had issued the order for grant of
selection grade to the skilled category of CPWD
workmen after completion of § years of regular
service w.e.f. 1.1.73 and payment of arrears w.e.f.
1.4.81 in the higher pay scale of Rs. 330-480 w.e.f.

. L1.73,Rs. 1200-1800 w.e f, 1.1.86, 4000-6000 w.c.f
' 1.1.96. The copy of the said order dated 9.6.2011 is
enclosed herewith as Annexure-1.

2. That management had grant the benefits under 2nd
ACP to the workman Shri Emmanual Alexander in
the pay scale of Rs. 4500-7000 w.e.f. 9.8.99.

3. Thatthe Executive Engineer, Electrical Division-I1,
CPWD had issued the office order dated 8.9.2011
for grant of selection grade to the workman and
also made the payment of arrears of Rs. 72,100
vide cheque No. 567931 dated 3.7.2012 to the work-
man to this effect.

The Management has agreed and revised all the terminal
benefits after grant selection grade and 2nd ACP benefits
as stated in above paras. In view of the above, the Union
has agreed to drop their demand for grant of In-situ
promotion.

This Memorandum of Settlement is signed on this
09-07-2012 at Delhi.

Iy m-lwlwwlllnuiullnn} R L L UE L -qi“lwr myﬂgww‘w‘. PR

Signature of the Parties :

Representing Representing Union  Workman
Management LT

Sd./- Sd./-

(L.al Singh) {Emmanual Alexander) '

Executive Engineer

(Satish Kvmar}
General Secretary  Retired Operator
Electrical Division-11, All India CPWD (MRM)

CPWD, [P Bhawan,
New Dethi

Karamchari Sangathan

Witnesses :
1. DinDayal
2. S
7 faeell, 16 sy, 2012

%137, 3376, TN foamg Afufrm, 1947 (1947 %7
14) 1 8 17 % TR F, F59 TR wRdE s @
T % o PR ot 398 i & o, arEy
fafdee sitehfre fomme 4 d=ia wam siehfire stfisroy sm
A, YA & U= (T H@ 49/2008 ) HY TR
FITE, ST FHET THR FT 16-10-2012 Y W 50 71

[§. T1-12012/57/2008 - 3E (f-1)]
Wy fag, &= sfusm
New Delhi, the 16th October, 2012

5.0. 3376.—In pursuance of Section 17 of the Industrial
Disputes Act, 1947 (14 of 1947), the Central Government
hereby publishes the Award (Ref. No. 49/2008) of the
Central Government Industrial Tribunal-cum-Labour Court,
Bhubaneswar as shown in the Annexure, in the Industrial
Dispute between the management of State Bank of India,
and their workmen, received by the Central Government on
16-10-2012.

[No. L-12012/57/2008-IR(B-1)]
RAMESH SINGH, Desk Officer
ANNEXURE

CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-
CUM-LABOUR COURT, BHUBANESWAR

Present :

ShriJ. Srivastava,
Presiding Officer, C.G.1.T.-cum-Labour Court,
Bhubaneswar.

INDUSTRIAL DISPUTE CASE No. 49,2008

Date of Passing Award -21st September, 2012

R M L
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Between :

The Assistant General Manager,

State Bank of India, Bapujinagar Branch,
' Distt. Khurda, Orissa,

Bhubaneswar (Orissa)

.o Dst Paﬂy—Managemeﬁt
' (And)

Their workman Sri Binoda Bihari Szhoo, *
Qr. No. VR-5/1, Kharvela Nagar, Unit-3,
Bhubaneswar. (Orissa)

...2nd Party-Workman
Appearances:
-Shri Alok Das, -.. For the 1st Party-
‘Aiuthorized Representative Mariagement
. None, ... Forthe 2Znd Party-
' Workman

AWARD

The Government of India in the Ministry of Labour has
referred the present dispute existing between the employers
‘in relation to the Management of State Bank of India and
their workman under clause (d) of sub-section (1) and sub-
section (2A) of section 10 of the Industrial Disputes Act,
1947 vide Letter No. L-12012/57/2008 -IR (B-I), dated
10-07-2008 to this Tribunal for adjudication to the following
effect:

“Whether the action of the management of State
Bank ofIndia in relation to their Bapujinagar Branch,
Bhubaneswar, in terminating services of Sri Binoda
Bihari Sahoo, w.e.f. 30-9-2004, is legal and justified?
If not, what relief the workman is entitled to™?

2. The 2nd Party- Workman has filed his statement of
claim alleging that he had joined his services as a
Messenger on 18-04-1988 after succeeding in interview,
He was assured to get permanent appointment order after
one year or on completion of 240 days' work in a calendar
year, but despite completion of several years of continuous
satisfactory service and putting in more than 240 days'
work in each year he was not regularized, instead terminated
and refused employment from 30-9-2004 by the 1st Party-
Management without any written communication or
payment of compensation. The 1st Party-Management in
refusing employment to him violated all principles of natural
Jjustice and mandatory provisions of Section 25-F of the
Industrial Disputes Act, 1947. He therefore brought the
matter into the notice of the C.G.M. and C.D.O. of the State
Bank of India, L.H.O., Bhubaneswar. But on hearing nothing,
he raised an industrial dispute before the Regional Labour
Commissioner (Central} vide his letter dated 28-02-2005.
Conciliation proceedings were started, but they failed and
thereupon a failure report was submitted to the Government

and the Govermment made the present reference. He is thus
entitled to get full back wages and reinstatement with
continuity of service with effect from 30-9-2004.

3. The 1st Party-Management in its teply through
written statement has stated that the present dispute is
misleading and misconceived in as much as the 2nd Party-
workman had already raised a similar dispute along with *
124 other workers through the State Bank of India
Temporary 4th Grade Employees Union before the
Assistant Labour Commissioner (Central), Bhubaneswar
challenging their alleged termination of service by the Ist
Party- Management. In the said dispute the failure report
was sent by the Asst. Labour Commissioner (Central),
Bhubaneswar to the Ministry of Labour who in turn referred
the matter to this Tribunal for adjudication and the same is
pending before this Tribunal being 1.D. Case No. 7/2007.
The name of the 2nd Party-workman is appearing at S1. -
No.66 in Annexure-A to the said reference. Thus, raising a
common dispute for same cause of action and again raising
individual dispute for same relief is nothing but an abuse
of the process of law and amounts to multiplicity of
litigation. The Asst. Labour Commissioner (Central) while
conciliating the individual disputes disregarded the
direction of the Deputy Chief Labour Commissioner
(Central) not to take any further action on the separate
disputes raised by the same workers for the sarhe cause of

 action, The allegation of the 2nd Party-workman that he

had joined the Bank on 18-04-1988 and he was discontinued
from service on 30-9-2004 is not correct, He was engaged
intermittently on temporary/daily wage basis due to
exigencies of work. When his services were no more reguired
he was not engaged further. It is further denied that he was
performing his duties with all sincerity and honesty and to
the best of satisfaction of the Authority. The 2nd Party-
workman has neither completed several vears of continuous
service in the Bank nor he has completed 240 days of
continuous service in any calendar year preceding the date
of his alleged termination. In order to give an opportunity
for permanent absorption to the ex-temporary employees/
daily wagers in the Bank in view of the various settlements
entered into between the All India State Bank of India Staff
Federation and the Management of the State Bank of India
all eligible persons including the 2nd Party-workman were
called for interview in the year 1993 and those succeeded
were appointed as per panel till 31-3-1997. As the 2nd Party-
workman did not succeed in the interview, he could not be
appointed in the Bank. But the Union or the 2nd Party-
workman has never challenged the implementation of the
settlement which has now gained finality. It is further
submitted that some of the wait-listed candidates, who
could not be absorbed in the Bank's service due tq expiry
of the panel on 3 1st March, 1997, filed Writ Petitions before
the Hon'ble High Court of Orissa. But the Hon'ble High
Court of Orissa by a common order date 15-5-1998 passed
in 0.J.C. No. 2787/1997 dismissed a batch of Writ Petitions
and upheld the action of the Management of the Bank.
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This order of the Hon'ble High Court was also upheld by
the Hon'ble Supreme Court of India in S.L.P. No. CC-3082/
1999. Hence the above matter has attained finality and
cannot be re-agitated. Since the services of Sri Sahoo were
discontinued much prior to the lapse of the panei list in the
year 1997 his claim has become stale by raising the dispute
after thirteen years. It is a settled principle of law that delay
destroys the right to remedy. Thus the present dispute is
liable to be rejected on the above grounds.

4, On the pleadings of the parties following issues were
framed:—

ISSUES

1. Whéther the present reference of the individual
workman during the pendency of the I.D. Case No.
7/2007 before this Tribunal on the same issue is
legal and justified?

2. Whether the workman has worked for 240 days as
enumerated under section 25-F of the Industrial
Disputes Act?

3: Whether the action of the Management of State
Bank of India, Bapujinagar Branch, Bhubaneswar
in terminating services of Shri Binoda Bihari Sahoo
w.e.f. 30-9-2004 is fair, legal and justified?

4. To what relief is the workman concerned entitled?

5, The 2nd Party-workman despite giving sutficient
opportunity did not adduce any evidence either oral or
documentary in support of his claim and willingly kept
himself out of the proceedings at the stage of evidence by
absenting himself or his Union representative.

6. The lst Party-Management has adduced the oral
evidence of Shri Santosh Narayan Jena as M. W.-1 and
filed documents marked as Ext.-A to Ext.-] in refutation of
the claim of the 2nd Party- workman.

FINDINGS
ISSUENO. 1

7. A specific plea has been raised by the 1st Party-
‘Management that a group of 125 employees including the
2nd Party-workman had already raised a similar dispute in
LD. Case No. 7/2007 before this Tribunal for the same relief
which is pending for adjudication. The dispute as referred
to in 1.D. Case No. 7/2007 is given below for comparison
with the dispute in the present case —

Whether the actioti of the Management of State Bank
of India, Orissa Circle, Bhubaneswar in not considering
the case of 125 workmen whose details are in Annexure-
A for re-employment as per- Section 25(H) of Industrial
Disputes Act, 1947 is legal and justificd? If not, what
reliefthe workimen are entitled to?

8. The name of the 2nd party-workman appears at 8.
No. 66 in Annexure-A to the above reference. In both the
cases the matter of disengagement or so called

‘e .n.wwwmullumuwm-up 1 m.;,uu HARm :qnqmr mn.»ww‘wu "

retrenchment is involved to be considered in one or the
other way and the relief claimed is with regard to re-

employment. But challenge has been made more specifically .. *

against the termination of service of the 2nd Party- workman
in the present case while in 1.D. Case No.7 /2007 prayer has
been made with regard to consideration of the case of 125
workmen for re-employment as per Section 25-H of the
Industrial Disputes Act, 1947. In fact, in the latter case the
workmen have submitted or virtuaily surrendered to their
cessation of employment or alleged termination, whereas
in the present case they have challenged their termination
on facts and law. Virtually in the present case validity and
legality of the alleged termination has to be tested at the
alter of facts and legal propositions. Therefore it catinot be
said that the issues involved in both the cases are same.
This case can proceed despite pendency of L.D. Case No.
7/2007 and the present reference by the individual workman
pending for adjudication is maintainable being legal and
justified. This issue is therefore decided in the affirmative
and against the 1st Party-Management.

ISSUENO.2

9. The onus to prove that the 2nd Party-workman has
completed one year or 240 days of continuous service
during a period of 12 calendar months preceding the date
of his alleged termination or disengagement from service
lies on him, but the 2nd Party-workman has not adduced
any evidence either oral or documentary in support of his
contention. He has only alleged in his statement of claim
that he had joined the service on 18-04-1988 and worked till
30-9-2004 on temporary/casual/daily wage basis, but he
has not filed any certificate or reliable document showing
the break-up of year-wise service rendered by him under
the ist Party-Management during the above period. The
1st Party-Management, on the other hand, has alleged that
the 2nd Party-workman was engaged intermittently on
temporary/daily wage basis due to exigencies of work and
he had never completed 240 days continuous service in a
calendar year. M.W.-| Shri Santosh Narayan Jena in his
statement before the Court has stated that “The disputant
was working intermittently for few days in our Branch on
daily wage basis in exigencies. . . He had not completed 240
days of continuous and uninterrupted service preceding
the alleged date of the termination”. He has denied the
allegation that the workman was discontinued from service
with effect from 30-9-2004, but has stated that “In fact the
workman left working in the Branch in 1997.” The 2nd
Party-workman has to disprove the evidence led by the 1st
Party-Management, but he has not come before the Court
to give evidence. A temporary or daily wage worker has no
right to claim reinstatement and particularly when such an
employee had not worked for 240 days continuously
during a period of 12 calendar months preceding the date
of his so-called termination. Thus he is not entitled to get
benefit of Section 25-F of the Industrial Disputes Act, 1947,
This issue is hereby decided against the 2nd Party-workman
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. for failing to prove that he had worked for 240 days
- continuously during a period of 12 calendar months
preseding the date of his disengagement or alleged
termination from service.

ISSUENO. 3

I‘OJ. Since the 2nd Party-workman could not prove that
he had rendered 240 days continuocus service under the
1st Party-Management during a period of 12 calendar
months preceding the date of his disengagement or alleged
termination, he is not entitled for re-employment even in
case of his alleged illegal and arbitrary termination.
Moreover, he was a temporary/casual/daily wage
employee. His services can be terminated at any time
without assigning any cause by the 1st Party-Management.
He has no legal right to be retained in service for the
extended peried, if he was appointed for a certain period or
wheit no time is specified. The 2nd Party-workman has not
filed any letter of appointment or proof of having rendered
service under the Ist Party-Management for a specified
period against a regular post. The 1st Party-Management
has further alleged that in time of exigencies only the 2nd
Party-workman was employed. It means that with the end
gf)f exigencies his job also came to an end. In view of the
matter the action of the management of State Bank of India,
in relation to their Bapujinagar Branch, Bhubaneswar in
terminating the services of Sri Binoda Bihari Sahoo with
effect from the alleged date of his termination is fair, legal
and justified. This issue is accordingly decided in the
affidrmative and against the 2nd Party-workman.

ISSUENO. 4

11. In view of the findings recorded above. under Issues
No.2 and 3, the 2nd Party-workman is not entitled to any
relief whatsoever claimed.

12. Reference is answered accordingly.

JITENDRA SRIVASTAVA, Presiding Officer
¢ feeell, 16 TR, 2012
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[®. TH~12012/56/2008-3TEAR(H-1)]
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New Delhi, the 16th October, 2012

S:0. 3377.—In pursuance of Section 17 of the Industrial
Disputes Act, 1947 (14 of 1947) the Central Government
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hereby publishes the Award (Ref. No. 53/2008) of the

"Central Govt. Industrial Tribunal-cum-Labour Court,

Bhubandswar as shown in the Annexure in the industrial
dispute between the management of State Bank of India,
and their workmen, received by the Central Government on
16-10-2012.

[No.L-12012/56/2008-IR(B-1)]
RAMESH SINGH; Desk Officer
ANNEXURE

CENTRAL GOVERNMENT INDUSTJRIAL
TRIBUNAL-CUM-LABOUR COURT,
BHUBANESWAR i

Present:

ShriJ. Srivastava, _
Presiding Officer, C.G.I. T.-cum-Labour
Court, Bhubaneswar. -

/ INDUSTRIAL DISPUTE CASE NO. 5372008

Date of Passing Award-5th October, 2012
Between:

The Assistant General Manager,

State Bank of India, IDCO Tower Branch,
Dist. Khurda, Orissa,

Bhubaneswar (Orissa)

... 1st Party-Management
(And)

Their workman Sri Susanta Kumar Mohapatra,
Qr. No. VR-5/1, Kharvela Nagar, Unit-3,
Bhubaneswar. (ORISSA)

....2nd Party-Workman
Appearances:
Shri Alok Das, . For the 1st Party-
Authorized Representative Management
None ... For the 2nd Party-
v ‘Workman.

AWARD

The Government of India in the Ministry of Labour has
referred the present dispute existing between the employers.
in relation to the Management of State Bank of India, IDCO
Branch and their workman under clause (d) of sub-section
(1) and sub-section (2A) of section 10 of the Industrial
Disputes Act, 1947 vide Letter No. L-12012/56/2808 -IR
(B-I), dated 10-07-2008 to this Tribunal for adjudication to
the following effect:

"Whether the action of the management of State Bank
of India in relation to their IDCO Tower Branch,
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Bhubaneswar, in terminating services of Sri Susanta
Kumar Mohapatra, w.c.f. 30.9.2004 is legal and
justified? If not, what relief the workman is entitled
to"?

2. The 2nd Party-Workman has filed his statement of
claim alleging that he had joined his services as a
Messenger on 14th January, 1986 after succeeding in
interview. He was assured to get permanent appointment
order after one year or on completion of 240 days' work in
a calendar year, but despite completion of several years of
continuous satisfactory service and putting in more than
240 days' work in each year he was not regularized, instead
terminated and refused employment from 30-9-2004 by the
1st Party-Management without any written communication
or payment of compensation. The st Party-Management
in refusing employment to him violated all principles of
natural justice and mandatory provisions of Section 25-F
of the Industrial Disputes Act, 1947. He therefore brought
the matter into the notice of the C.G.M. and C.D.0. of the
State Bank of India, L.H.Q., Bhubaneswar. But on hearing
nothing, he raised an industrial dispute before the Regional
Labour Commissioner (Central) vide his letter dated
28.02.2005. Conciliation proceedings were started, but they
failed and thereupon a failure report was submitted to the
Government and the Government made the present
reference. He is thus entitied to get full back wages and
reinstatement with continuity of service with cffect from
30-5-2004.

3. The Ist Party-Management in its reply through written
statement has stated that the present dispute is misleading
and misconceived in as much as the 2nd Party-workman
had already raised a similar dispute along with 124 other
workers through the State Bank of India Temporary 4th
Grade Employees Union before the Assistant Labour
Commissioner (Central), Bhubaneswar challenging their
alleged termination of service by the Ist Party-Management.
Int the said dispute the failure report was sent by the Asst.
Labour Commissioner (Central), Bhubaneswar to the
Ministry of Labour who in turn referred the matter to this
Tribunal for adjudication and the same is pending before
this Tribunal being I.D. Case No. 7/2007. The name of the
2nd Party-workman is appearing at S1. No.63 in Annexure-

- Atothe said reference. Thus, raising a common dispute for
same cause of action and again raising individual dispute
for same relief is nothing but an abuse of the process of
law and amounts to multiplicity of litigation. The Asst.
Labour Commissioner (Central) while conciliating the
individual disputes disregarded the direction of the Deputy
Chief Labour Commissioner (Central) not to take any further
action on the separate disputes raised by the same workers
for the same cause of action. The allegation of the 2nd
Party-workman that he had joined the Bank in January,
1986 and he was discontinued from service on 30-9-2004 is
not correct. He was engaged intermittently on temporary/
daily wage basis due to exigencies of work. When his
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services were no more required he was not engaged further.
It is further denied that he was performing his duties with .
all sincerity and honesty and to the best of satisfaction.of-*
the Authority. The 2nd Party-workman has neither
completed several years of continuons service in the Bank )
nor he has completed 240 days of continuous service in
any calendar year preceding the date of his alleged
termination. In order to give an oppoertunity for permanent
absorption to the ex-temporary employees/daily wagers in
the Bank in view of the various settlements entered into
between the All India State Bank of India Staff Federation
and the Management of the State Bank of India ail eligible
persons were calied for interview. The 2nd Party-workman
was also called for interview in the year 1990 and 1993. But
he was not found suitable hence could not be appointed in
the Bank. The Union or the 2nd Party- workman has never
challenged the implementation of the settlement which has
now gained finality. It is further submitted that some of the
wait-listed candidates, who could not be absorbed in the
Bank's service due to expiry of the panel on 3 1st March,
1997, filed Writ Petitions before the Hon'ble High Court of
Orissa. But the Hon'ble High Court of Orissa by a common
order dated 15.5.1998 passed in O.J.C. No. 2787/1997
dismissed a batch of Writ Petitions and upheld the action
of the Management of the Bank. This order of the Hon'ble
High Court was also upheld by the Hon'ble Supreme Court
ofIndiain S.L.P. No. CC -3082/1999. Hence the above matter
has attained finality and cannot be re-agitated. Since the
services of Sri Mohapatra had allegedly been terminated
on 31-7-1988 his claim has become stale by raising the
dispute after sixteen years. It is a settled principle of law
that delay destroys the right to remedy. Thus the present
dispute is liable to be rejected on the above grounds.

4. On the pleadings of the parties following issues were
framed:—

ISSUES

1. Whether the present reference of the individual
workman during the pendency of the 1.D. Case No.
7/2007 before this Tribunal on the same issue is
legal and justified?

2. Whether the workman has worked for 240 days as
enumerated under Section 25-F of the Industrial
Disputes Act?

3. Whether the action of the Management of State
Bank of India, IDCO Tower Branch, Bhubaneswar
in terminating services of Shri Susanta Kumar
Mohapatra with effect from 30.9.2004 without com-
plying the provisions of the .D. Act, 1947 is legal
and justified?

4. To what relief is the workman concerned entitled?
5. The 2nd Party-workman despite giving sufficient
opportunity did not adduce any evidence either oral or
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~ documentary in support of his claim and willingly kept
" himself out of the proceedings at the stage of evidence by
ab‘_séflting himself or his Union representative.

6. The ist Party-Management has adduced the oral
evidence of Shri Debaraj Mishra as M.W.-1 and filed
documents marked as Ext.-A to Ext.-J in refutation of the
claim of the 2nd Party-workman.

’ FINDINGS
ISSUE NO.1

7. A specific plea has been raised by the 1st Party-
Management that a group of 125 employees including the
2nd Party-workman had already raised a similar dispute in
L.D. Case No.7 /2007 before this Tribunal for the same relief
which is pending for adjudication. The dispute as referred
to in LD. Case No. 7/2007 is given below for comparison
with the dispute in the present case—

+Whether the action of the Management of State Bank
of India, Orissa Circle, Bhubaneswar in not
considering the case of 125 workmen whose details
are in Annexure-A for re-employment as per Section
25(H) of Industriai Disputes Act, 1947 is legal and
justified? If not, what relief the workmen are entitled
to?

8. The name of the 2nd party-workman appears at SI.
No. 63 in Annexure-A to the above reference. In both the
cases the matter of disengagement or so called
retrenchment is involved to be considered in one or the
other way and the relief claimed is with regard to
re-employment. But challenge has been made more
specifically against the termination of service of the 2nd
Party-workman in the present case while in 1.D. Case
No. 7/2007 prayer has been made with regard to
consideration of the case of 125 workmen for re-employment
as per Section 25-H of the Industrial Disputes Act, 1947. In
fact, in the latter case the workmen have submitted or
virtually surrendered to their cessation of employment or
alleged termination, whereas in the present case they have
challenged their termination on facts and law. Virtually in
the present case validity and legality of the alleged
termination has (o be tested at the alter of facts and legal
propositions. Therefore it cannot be said that the issues
involved in both the cases are same. This case can proceed
despite pendency of I.D. Case No. 7/2007 and the present
reference by the individual workman ending for
adjudication is maintainable being legal and justified. This
r sue is therefore decided in the affirmative and against the
1st Party-Management.

ISSUENO.2

9. The onus to prove that the 2nd Party-workman has
completed one year or 240 days of continuous service
during a period of 12 calendar months preceding the date
of his alleged termination or disengagement from service
lies on him, but the 2nd Party-workman has not adduced
any evidence either oral or documentary in support of his
contention. He has only alleged in his statement of claim

 that he had joined the service in January, 1986 and worked

till 30-9-2004 on temporary/casual/daily wage basis, but
he has not filed any certificate or reliable document showing
the break-up of year-wise service rendered by him under
the I8t Party-Management during the above period. The

1st Party-Management, on the other hand, has alleged that -

the 2nd Party-workman was engaged intermittently on
temporary/daily wage basis due to exigencies of work and
he had never completed 240 days continuous service ina
calendar year M. W.-1 Shri Debaraj Mishra in fifs statement
before the Court has stated that "The disputant was working
intermittently for few days in our Branch on daily wage
basis in exigencies He had not completed 240 days of
continuous and uninterrupted service preceding the alleged
date of the termination". He has denied the allegation that
the workman was discontinued from service with jeffect
from 30-9-2004, but has stated that "In fact the workman
left working in the Branch on 31-7-1998." The 2nd Party-
workman has to disprove the evidence led by the 1st Party-
Management, but he has riot come before the Court to give
dvidence. A temporary or daily wage worker has no right to
claim reinstatement and particularly when such an
employee had not worked for 240 days continuously
during a period of 12 calendar months preceding the date
of his so-called termination. Thus he is not entitled to get
benefit of Section 25-F of the Industrial Disputes Act, 1947,
This issue is hereby decided against the 2nd Party-workman
for failing to prove that he had worked for 240 days
continuously during a period of 12 calendar months
preceding the date of his disengagement or alleged
termination from service.

ISSUENO. 3

10. Since the 2nd Party-workman could not prove that
he had rendered 240 days continuous service under the
Ist Party-Management during a period of 12 calendar
months preceding the date of his disengagement or atleged
termination, he is not entitled for re-employment even in
case of his alleged illegal and arbitrary termination.
Moreover, he was a temporary/casual/daily wage
employee. His services can be terminated at any time
without assigning any cause by the Ist Party-Management,
He"has no legal right to be retained in service for the
extended period, ifhe was appointed for a certain period or
when no time is specified. The 2nd Party-workman has not
filed any letter of appointment or proof of having rendered
service under the 1st Party-Management for a specified
period against a regular post. The 1st Party-Management
has further alleged that in time of exigencies only the
2nd Pany~workman was employed. It means that with
the end of exigencies his job also came to an end. In view
of the matter the action of the management of State
Bank of India, in relation to their IDCO Tower Branch, ’
Bhubaneswar in terminating the services of Sri Susanta
Kumar Mchapatra with effect from the alleged date of his
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termination is fair, legal and justified. This issue is
“accordingly decided in the affirmative and against the 2nd
Party-workiman.

ISSUENO. 4

I 1. In view of the findings recorded above under Issues
Ne, 2 and 3, the 2nd Party-workman is not entitled to any
relief whatsoever claimed.

12. Reference is answered accordin gly.

Dictated & Corrected by me.

JITENDRA SRIVASTAVA, Presiding Officer
7 feeell, 16 219, 2012
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New Delhi, the 16th October, 2012

S8.0. 3378.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947, (14 of 1947), ‘the Central
Government hereby publishies the Award (Ref. No.136/2011)
of the Cent. Govt, Indus. Tribunal-cum-Labour Court No.
1, New Delhi as shown in the Annexure, in the industrial
dispute between the management of Dehradun Central
Division-1, and their workmen, received by the Central
(overnment on 16-10-2012.

[No. L-42012/52/2001-TR(CM-11)]
B.M. PATNAIK, Section Officer
ANNEXURFE

BEFORE DR. R. K. YADAV, PRESIDING OFFICER,
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL
NO.1 KARKARDOOMA COURTS COMPLEX,
DELHI

LD, No. 136/2011

The Secretary,

All India CPWD (MRM)
Karamchari Sangathan,
CPWD Filter Bed, Patia Camp,
Near CMIC Garhi Canitt,

Dehradun-248003. ... Workman

Versus
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The Executive Engineer,
Dehradun Central Division-],
CPWD, 20 Subhash Road,

Dehradun-248001 .. Management

AWARD

Estate Officer, who happened to be the Executive
Engineer, Dehradun Central Division No.l, CPWD,
Dehradun, was enjoined with powers to make aliotment of
government accommodation to the employees of Central
Public Works Department (in short the management). Work
charged employees were discriminated by the Estate Officer
in the matter of allotment of general pool quarters, claimed
All India Central PWD (MRM) Karmchari Sangthan (in
short the Union). Union made a demand to stop
discrimination in allotment of government pool
accommodation. When things did not move to satisfaction
of the Union, it gave a notice for peaceful lunch hour
demonstration on 9.2.1999 at Divisional Office of the
management at Dehradun. The Director General (Works),
who happened to be the Head of Department, directed all
concerned vide letter dated 9.9.1998 not to hold any
meeting with un-recognized body/organization. As per the
management, the Union was nol a recognized trade union
which fact was intimated by the Director General {Works)
to the employees, through communication dated 3.9.1998.
Despite the communication, the Union held demonstration
during lunch hours i.e. from 1.00 PM. to 2.00 P.M, on
9.2.1999. The employces who participated in the
demonstration, were not paid half day wages for that day.
It led the Union to raise a demand for release of half day's
wages of the employces, who participated in
demonstration. When the demand was not conceded to,
an industrial dispute was raised by the Union before the
Conciliation Officer. Since the management contested the
claim, conciliation proceedings ended into a failure. On
consideration of failurc report so submitted by the
Conciliation Officer, the appropriate Government referred
the dispute to this Tribunal for adjudication, vide order
No.L-42012/52/2001/1R(CM-11), New Delhi dated 6.3.2002
with following terms:—

- "Whether action of the Executive Engineer,
Dehradun, Central Division No.I, CPWD, Dehradun
in deducting half day wages on 9.2.1999 in respect
of Workmen Who participated in the unlawful
demonstration is legal and justified If not, to what
relief they are entitled?”

2, Claim statement was filed on behalf of 28 employees
pleading therein that previously they were members of the
Union but now they have joined CPWD Mazdoor Union.

VR A
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Then Branch Secretary of the Union gave a call for lunch
- -hour demonstration on 9-2-1999. They participated in that

" demonstration from 1.00 P.M. to 2.00 P.M. and thereafier
perfotmed their duties from 2:00 PM. till 5.00 PM. The
management arbitrarily punished them and deducted their
half day-wages for that day. The Branch Secretary of the
Union:was charge-sheeted for the demonstration, but
exonerated of the charges by the Enquiry Officer. However,
the claimants were penalized by way of deduction of their
wages. Claimants assert that amount of wages deducted
with their respective names and designations has been
detailed below:—

8L Name of workman Designation ~ Amount
No. deducted Rs,
1. . Ramesh Singh Mason 85.00
2. ]]\:/Iukhtiar Plumber - 100.00
3. Chokhey Lall Beldar -
4. Joginder Singh Beldar 62.00
5. " Subhash Chandra Beldar 63.00
6. RajeshPrasad Beldar 61.00
7. Praveen Kumar Chopra Beldar 75.00
8. Jaswant Singh Plumber 78.00
9. Ram Prakash Carpentar 77.00
10.  Jagjiwan Prasad Beldar 75.00
11.  Jitendra Mohan Joshi Beldar 68.00
12. Ramesh Beldar 61.00
13. ChandraBahadur Gurung  Beldar 72.00
14. Chhottey Lal Beldar : 74.00
15. Ramesh Carpentar 82.00
16. Gopal Plumber 78.06
17.  Ashok Kumar Beldar 62.00
18. Naresh Beldar 63.00
19. Brahm Dev Beldar 63.00
20. Chhajjco Beldar 67.00
21. Kishan Beldar 62.00
22. Kamlanand Beldar 61.00
23. Bhagwan Singh Masson 78.00
24 Vijendra Beldar 63.00
25. Defeydar Beldar 75.00
26. Bhim Singh Beldar 65.00
27.  Suresh Beldar 62.00
28. ‘Rajesh Beldar 62.00

bozz ailia- 24

It has been claimed that deduction of the amounts
referred above, was iilegal. The management may be
directed to refund the wages, deducted arbitrarily, plead
the claimants.

3, The management demurred the claim pleading that
there is no legal or statutory right to go on strike. Apex
Court hasruled in T .K. Rangarajan [2003 (6) SCC 581] that
strike is not a fundamental right. The Union was not a
recognized trade union and its activities were illegal and
unjustified. Vide communication dated 3rd Septérdl:lber, 1998,
the Director General (Works) had informed all concerned
that the Union was not a recognized trade union.
Communication dated 9-9-1998 was issued to impress upon
them not to hold any meeting with an un-reco_gniged body/
organization. As per proviso to FR-17(a)(i) a government
servant, who is absent from duty without any authority
shall not be entitled to pay and allowances during the period
of absence. Strike, in which the claimants participated, was
iflegal, Their demonstration was not peaceful, Rather they .
involved in hooliganism, shouting slogans and passing
bad remarks against their officers. In view of the principles
of 'no work, no pay’ they were not entitled to wages for the
period of demonstration/strike. The claimants participated
in an iilegal strike and remained absent from their duties
without any lawful authority, They resorted to strike during
working hours. The incident was reported in press which
fact corroborate that the claimants resorted to
demonstration during working hours. Claimants are not
entitled to wages for half day. Their claim is liable to be
dismissed, pleads the management.

4, Shri Vijender Singh entered the witness box to unfold
facts on behalf of the claimants. Shri Hitesh Kejriwal,
Executive Engineer, testified facts on behalf of the
management. No the witness was examined by either of the
parties.

5. Shri B.K. Prasad, authorized representative, advanced
arguments on behalf of the claimants. Shri Rajan Lal,
authorized representative, presented facts on behalf of the
management. 1 have given my careful considerations to
the arguments advanced at the bar and cautiously perused
the record. My findings on issues involved in the
controversy are as follows:—

6. Shri Vijinder Singh deposed that he is working with
the management at Dehradun. On 9-2-1999 he was working
at Forest Research Institute, Dehradun, atong with his 27
colleagues. In those days they were raising a demand for
allotment of residential accommeodation for work charged
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employees. They demonstrated on 9.2.1999 from [.00 P.M.
~ t0 2.00 PM. After 2.00 PM. they reported back to their
duties. On account of demonstration, the Management
became annoyed and half day wages of participants in
demonstration was deducted. No opportunity was given
to them to explain facts, prior to deduction of their half day
wages.

7. Shri Satinder Pershad Singh was their leader on that
day. He was charge-sheeted by the management. A
domestic enquiry was conducted. He was not found guilty
of the charges and his full day wages for 9.2.1999 was
released. During course of his cross-examination he
projects that they demonstrated in front of Divisional
Office, Ghantaghar, Dehradun. Forest Research Institute
was at a distance of 4-5 Kms. from there. They left for
"Ghantaghar" on their cycles at 1.00 P.M. Their leader
delivered his talk for about one hour. They raised slogans
relating to their unity. Their lunch hours are from 1,00 PM.
to 2.00 P-M. At about 1.30 PM. they had a dialogue with
their officers. At about 1.45 P.M. they departed for their
work place.

8. 8hri Hitesh Kejriwal, Executive Engineer, swears in
hgis affidavit Ex MW- 1/A, tendered as evidence, that the
Union was not a recognized trade union and its activities
during office hours were illegal and unjustified. The Director
General (Works) had intimated the employees vide letter
dated 3-9-1998 that the Union and its activities during office
hours were illegal and unjustified. The Director General
{Works) had intimated the employees vide letter dated
3r9-1998 that the Union was not a recognized trade union
and commanded them not to hold any meeting with any
un-recognized body/organization. As per conduct rules
government servants cannot resort to any strike in
connection with any matter pertaining to their service
conditions. FR 17(a)(i) makes it clear that an employee,
who absents himself from duty without any authority, shall
not be I entitled to any pay and allowances during the
period of such absence. Demonstration of the claimants
was not peaceful. They outraged peace and involved in
hooliganism, shouted slogans and passed bad remarks
against their officers. They had no legal or fundamental
right to demonstrate during working ; hours. There was no
case in their favor for grant of full wages for that day.
Report relating to their demonstration was published in
press on 10-2-1999. During course of his cross-examination,
he concedes that on 10-2-1999 he was not posted in
Dehradun. He further concedes that he had no personal
knowledge of facts. He admits that no enquiry was held
against the claimants. He projects that show cause notices
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were served on the claimants which are not placed on
record. He does not dispute Ex. MW-1/W-1 to Ex. MW-1/
W-3 which documents relate to enquiry conducted against -
Shri Satinder Pershad Singh, Secretary of the Union. '

9.-When facts unfolded by Shri Vijinder Singh and Hitesh
Kejriwal arc appreciated, it came to light that the claimants
were reeling under a feeling that they were being
discriminated by the Estate Officer in the matter of allotment
of residential accommodation. They raised their demand
through the union but the management adopted a non co-
operative attitude. As such, the claimants, under banner
of Union, decided, to demonstrate during lunch hours
before the Divisional Office, Dehradun. They gathered
there and demonstrated. As per facts unfolded by Shri
Vijender Singh, their demonstration was from 1.00 PM. to
2.00 P-M. and in post lunch session they performed their
duties. Shri Kejriwal could not dispe! these facts, since he
was not posted at Dehradun on the day of incident.

10. Strike s a recognized weapon of workmen to be
resorted by them for asserting their bargaining power and
for backing of their demands upon unwilling emplover. It is
to be used as a last resort when all their avenues of
settiement of industrial dispute, as provided in statutory
machinery, have proved futile, Strikes or lockout which are
in contravention of the provision of Sections 22 and 23 of
the Industrial Disputes Act 1947 (in short the Act), have
been declared illegal. Right to go on strike, however, arises
from "principles of natural justice as well as social justice".

. Workmen have after a long struggle succeeded in

establishing that in proper cases weapon of strike is used
as their economic power, to bring the employer to see and
meet their view point, over the dispute between them. Tt is
as a legitimate weapon of workmen for the purpose of
ventilating their demands. Whether strike is justified or
not should not be judged by the results of adjudication of
demands. It might in certain cases be resorted to
register protest and it cannot be said to be unjustified
unless the reasons for it are absolutely perverse and
unsustainable.

11. It has been projected by Shri Kejriwal that vide
communication No. 221 EC IX dated 3-9-1998 Director
General (Works) intimated alf the employees that the Union
is not a recognized trade union. He further projects that
vide letter No. 6/3/98-ECX dated 10-9-1998, the Director
General (Works) commanded all concerned not to hold any
meeting with an un-recognized body/organization.
Through these documents, the management wants to
project that the Head of the Department had cautioned the
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claimants not to hold any meeting with the Union. Implicitly
the management tries to project that the demonstration
conducted by the claimant was in violation of the directions
issued by the Head of the Department and amounts to mis-
conduct. The above words are to be given restricted
interpretation so as to harmonize it with the provisions of
the Act. As projected above, workmen have a right to resort
to 'strike for ventilating their demands. Consequently it
emerged that such directions shall have no application to
an employee who happens to be workman within the
meaning of Section 2(s) of the Act.

12. Right to strike and right to demonstrate are part of
fundamental right of freedom of speech and freedom of
association, guaranteed under Article 19(1 Xa}and 19(1)(c)
of the Constitution. Can such circular/letters issued by the
Hegd of the Department be held to be reasonable?

. Restrictions in the interest of public order within the

meaning of Article 19(2) and 19{4) of the Constitution can -

be imposed. Above communications prohibit the claimants
from ventilating their gerievance under thie banner of the
.Union, The Union if not a recognized trade union, would
* not be out of bound for the claimants, since they are free to
join any association or union. Therefore restrictions so
imposed by the Head of Department through the
communications, referred above, cannot be said to be
reasonable restrictions. The claimants had a right to
demonstrate with a view to ventilate their grievance by
means of demonstration. ‘

13. Whether demonstration was justified? Such a
question is not a mere question of fact, It is a mixed question
of fact and law and has to be answered in the light of facts
and circumstances of the case under reference. A
demonstration in ‘an industrial establishment would be
justified when an indiscriminate and hasty use of this
weapon has not been made. However, there may be cases
where demand is of such an urgent and serious nature that
it would be unreasonable to expect the labour to wait. But
justifiability of a demonstration/strike has to be viewed
from the stand point of fairness and reasonableness of the
demand made by the workmen and not merely from the
stand point of their exhausting all other "legitimate means
open to them for getting their demands fulfilled. A strike/
demonstration may be justified if it is bonafide, resorted to
for the befterment of the conditions of service of the
workmen. A strike/demonstration cannot be said to be
unjustified uniess the reasons for it are entirely perverse or
irrational. See Crompton Greaves Ltd. [1978 (2) LLJ. 80].

14: Facts and circumstances pertaining to this case
project that the claimants were belaboring under a feeling

that they were being discriminated in allotment of residential
accommodation to them. They joined the Union, being the
union of their choice. They raised a demand before the
authorities but their grievances were not sorted out. A notice
wag served on the authorities to demonstrate their .
grfevances before the Divisional Office, Ghantaghar,
Dehradun on 9-2-1999. The claimants participated in their
demonstration to ventilate their grievances. The
demonstration does not fall within the ambit of Sections 22
or 23 of the Act to declare it illegal under Secfion 24 ofthe
Act. Under these circumstances it emerges that the
demonstration cannot be held to be émirely perverse or
irrational to term it illegal and unjustified.

15. Though it was asserted that the claimapts resorted
to hooliganism, shouted slogans and passed bad remarks
against the officers but those circumstances/ events are
not properly portrayed by Shri Kejriwal in his testimony
before the Tribunal. Mere allegations that the claimants
were involved in hoolfganism and resorted to shouting

" slogans would not make this Tribunal to comment that the
claimants became violent and aggressive. Simple assertion
that they passed bad remarks would not lead an ordinary
prudent man to conclude that the claimants reflected
feelings of insubordination and projected conduct
subversive of discipline. For want of facts it cannot be
concluded that the claimants committed grave mis-conduct
when they resorted to demonstration on 9-2-1991,

16. There is other facet of the coin. Though show-
cause notices were alleged to have been Issued to the
claimants but same were not placed before the Tribunal to
ascertain that reasonable opportunity was given to them
to explain their conduct, In absence of these facts it cannot
be said that the management was justified in its act of
deducting half day wages for 9-2-1991 from the salary of.
the claimants. Had the management intended to discipline
them, their half day leave would have been deducted. That
method was not adopted. Action of the management is
violative of principles of natural justice. Hence its action of
déduction of half day wages cannot be upheld. Under these
circumstances it is crystal clear that the act of the
management cannot be held to be legal and justified. The
claimants are entitled for release of their half day wages,
deduced for 9-2-1991. An award is, accordingly, passed. It
be sent to the appropriate Government for publication.

[ 3
Dated: 14-09-2012
Dr. R.K. YADAY, Presiding Officer
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New Delhi, the 16th October, 2012

8.0. 3379.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947, (14 of 1947) the Central
Govérnment hereby publishes the Award (Ref. No. 254/
2011) of the Cent. Govt. Indus. Tribunal-cum-Labour Court
No. 1, New Delhi as shown in the Annexure in the
Industrial dispute between the emplovers in relation to
the management of M/s. CPWD, Central Public Works
Department; and their workman, which was received by
the Central Government on 16/10/2012.

[No. L-42012/232/2004-IR(CM-I1))
B.M. PATNAIK, Section Officer
ANNEXURFE

BEFORE DRR.K.YADAY, PRESIDING
OFFICER, CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL NQ.1,
KARKARDOOMA COURTS COMPLEX, DELHI.

1. No.254/2011

Shri Noor Hussan

S/o Sh.Mohammad Liyakat Ali,
Through Shri Ravi Shankar,
General Secretary Workers' Union,
167, Panchkuian Road,

New Delhi -110001. ... Workman

Versus

1. The Director General,
CPWD, Nirman Bhawan,
New Delhi -110001.

2. The Executive Engineer (Elect.)
Elect Constn Divn. [
CPWD, Vigyan Bhawan,

New Delhi. ...Management

AWARD

A contract labour, working as DG Set Qperator in
Yigyan Bhawan, belaboured under a belief that he was
rendering services to the Central Public Works Department
(in short the management), who maintains Vigyan Bhawan,

“""""""m‘llllrll"lll't [t 1) ION BT LI am“r’ mp”‘ww mm" n

New Delhi and provides essential services there, when
seminars and functions take place in that building. For
providing services as DG Set Operator, the management
had awarded contract 10 a contractor, who engaged the -+
contract labour, namely, Shri Noor Hassan. Shri Neor
Hassan was issued various passes by Ministry of Home
Affairs, Government of India, New Delhi, from time to
time to enable him to have access to Vigyan Bhawan, when
seminars and functions are held there. In those passes, it
has been projected that Shri Noor Hassan works with the
management. It led Shri Noor Hassan to approach CPWD
Karamchari Union (in short the Union) and the latter filed
a writ petition before High Court of Delhi, seeking
directions for the management, to regularize services of
Shri Noor Hassan and others, who were similarly placed.
Shri Noor Hassan was a party to that writ petition. When
writ petition was dismissed, he filed a later patent appeal,
which was also dismissed with liberty to raise an industrial
dispute. Thereafter, the union raised a dispute before the,
Conciliation Officer seeking regularization of services of
Shri Noor Hassan in the establishment of the management,
Managerment contested the claim and as such conciliation
proceedings failed. On consideration of failure report,
submitted by the Conciliation Officer, the appropriate
Government referred the dispute to Central Government
Industrial Tribunal No.2, New Delhi, for adjudication, vide
order No.L 42012/232/2004-IR{CM-IT}, New Delhi dated
09.08.2005, with following terms:

"Whether the demand of the Worker's union for
regularization of workmen, Shri Noor Hassan, S/o
Shri Mohammad Layakat Ali in the establishment
of CPW1D is legal and justified? It yes, to what relief
the workman is entitled and from which date?"

2. Claim statement was filed by Shri Noor Hassan
pleading therein that he was employed by the management
as DG Set Operator at its Electrical Division, Vigyan
Bhawan, New Delhi. He was initially engaged on
02.08.1984. His monthly wages is Rs.3091.00. He has
performed duties sincerely, honestly and diligently io the
satisfaction of his superiors. His conditions of service are
governed by the CPWD manual. His wages and other
monetary benefits are being paid by the management out
of its sanctioned funds. However, he was not provided with
appointment letter, pay slip, confirmation letter etc. He
used to work for more than 12 hours a day and that too for
365 days in a year. No feaves were granted to him, even
on festivals and national holidays. Somehow, clandestinely
his services were put under sham contractor by the -
management, who exists only on paper. Despite his long
service record, he has not been confirmed in service. He
claims that he may be regularized in services of the
management from 02.08.1984 and declared entitled to
wages In regular pay scales.

U N N I
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3. Claim was demurred by the management, pleading
- that there existed no relationship of employer and employee
" betiween the parties. Claimant was an employee of the
confractor and worked under his direct control and
supervision. The contractor employs his workmen for
doing assigned jobs and payment is made by the contractor
to his employees. Payment, towards specific job entrusted
to the contractor, was made to him. Claimant has provided
opetational services on DG Set at Vigyan Bhawan, being

an employee of the contractor. M/s Amit Elevator Services,

his employer, had issued employment card and paid wages
to the claimant. Since claimant is a contract labour, he does
not have any right to raise an industrial dispute against the
management. It has been pleaded that the claim put forward
may be brushed aside, being devoid of merits.

4. Vide order No. Z-22019/6/2007-IR(C-II), New Delhi
dated 30.03.201 1, case was transferred to this Tribunal by
. the appropriate Government for adjudication.

* 5. Claimant had entered the witness box to establish
his claim. No other witness was examined on his behalf.

6. Shri VK. Singhal, Executive Engineer had tendered
" his affidavit as evidence on behalf of the management.
‘However, he opted not to enter the witness box, to accord
‘an opportunity to the claimant to purify contents of his
affidavit, by an ordeal of cross examination. No right could
be accorded to the claimant to cross examine Shri Singh.
Therefore, affidavit of Shri Singh cannot be read in
evidence. No other witness was brought on behalf of the
management. '

7. Arguments were heard at the bar. Shri‘Mukesh Kumar
Verma, authorised representative, advanced arguments on
behalf of the claimant. Shri Pankaj Bhatia, authorised
representative, presented facts on behalf of the
management. 1 have given my careful consideration to
arguments advanced at the bar and cautiously perused the
records. My findings on issues involved in the controversy
are as follows:

8. In his affidavit dated 06.12.2007, tendered as
evidence, claimant swears that he is working with the
management as DG Set Operator at its Electrical Division,
Vigyan Bhawan, New Delhi, since 02.08.1984. He had
performed his duties sincerely, honestly, diligently and not
given any chance of complaint to his superiors. Somehow,
clandestinely without his knowledge, he was put under a
sham contractor, who exits on. papers only. However,
during course of his cross examination, he candidly
admitted that he was employed by the contractor and there
was no direct relationship of employer and employee
between him and the management. He admits in bold words
that contractor used to make payment to him as per his
entitlement, by calculating his attendance from the
attendance register. Contractor used to take his signatures
on atfehdance register, after affixing revenue stamp at the
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time of making payment to hiin. He conceded that he never
received any appointment letter from the management.

9. As noted above, the claimant was emplbyed by the
contractor. According to him, contractor used to pay wages
to him. He further makes it clear that his wages were being
paid, in accordance with his entitlement, as per attendance
recorded in attendance register. At the time of payment of
his wages, he used to sign attendance register on revenue
stamp affixed over it. He announced that the management
never issued any appointment letter to him. He admits that
his signatures appear at point A on Ex. WW/Aand at point

"B on Ex WW/B. EXx WW1/A is the employment. card

issued in favour of the claimant by M/s Amit Elevator
Services. Ex. WW1/B is the attendance register for April,
2006, prepared by M/s Amit Elevator Services. These two
documents give confirmation to the effect that the claimant
was an employee of M/s Amit Elevator Services, who paid
wages to him for the month of April 2006. Out of admission
made by the claimant and facts established by above
documents it stood established that he was an employee
of the contractor. He was never engaged by the
fnanagement. His wages were paid by the contractor and
not by the management. Thus, it is crystal clear that it was
the centractor who was the paymaster of the claimant.

10. Whether the claimant, who was an employee of the
Contractor, can maintain a dispute against the
management? For an answer to this proposition,
theTribunal has to také note of the law contained in
sectionl0 of the Contract Labour (Regulation and
Abolition) Act, 1970 (in short the Contract Labour Act),
which makes provision for prohibition of employment of
contract labour. For sake of convenience provisions of
section 10 of the Contract Labour Act are reproduced thus:

"10. Prohibition of employment of contract labour:—

(1) Notwithstanding anything contained in this Act,
the appropriate Government may, after
consultation with the Central Board or, as the case
may be, a State Board, prohibit, by notification
in the Official Gazette, employment of contract
labour in any process, operation or other work in
any establishment.

+"(2) Before issuing any notification under sub-section

(1) in relation to an establishment, the appropriate

Government shall have regard to the conditions

of work and benefits provided for the contract

- labour in that. establishment and other relevant
factors, such as -

{(a) whether the process, operation or other
work is incidental to, or necessary*for the
industry, trade, business, manufacture or
occupation that is carried on in the

establishment,

-

T
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(b) whether it is of perennial nature, that is to
say, it is of sufficient duration having regard
to the nature of industry, trade, business,
manufacture or occupation carried on in
that establishment:

(c) whether it is done ordinarily through
regular workmen in that establishment or

an establishment similar thereto;

(d) whether it is sufficient to employ
considerable number of whole-time

workmen.

Explanation -If a question arises whether any process
or operation or other work is of perennial nature,

: the decision of the appropriatec Government thereon
shall be final.”

11. As emerge out of the provisions of sub-scction (1)
of Section 10 of the Contract Labour Act, the appropriate
Government may, by notification in the official gazette,
prohibit employment of contract labour in any process,
operation or other work in any establishment. When
employment of contract labour is prohibited, by issuance
of a notification in official gazette by the appropriate
(Zovemfnent, what would be the status of the contract
labour employed in the establishment? Such a guestion
arose before the Apex Court in Steel Authority of India
Ltd. [2001 (7) S.C.C.1]. The Apex Court ruled therein that
there cannot be automatic absorption of contract labour
by principal employer on issuance of notification by the
appropriate Government on abolition of contract labour
system, under sub section (1) of Section 10 of the Contract
[Lbour Act. It would be expedient to reproduce the law
Idid by the Apex Court, which is extracted thus:

......... they fall in three classes; (1) where contract
iabour is engaged in or in connection with the work
of an establishment and employment of contract
labour is prohibited either because the industrial
adjudicator/court ordered abolition of contract
labour or because the appropriate Government issued
notification under section 10(1) of the CLRA Act,
no automatic absorption of contract labour working
in the establishment was ordered, (2) where contract
was found to be a sham and nominal, rather a
camouflage, in which case the contract labour
working in the establishment of the principal
employer were held, in fact and in reality, the
employees of the principal employer himself. Indeed
such cases do not relate to the abolition of contract
labour but present instances wherein the court pierce
the veil and declared the correct position as a fact at
the stage after employment of contract labour stood
prohibited, (3) where in discharge of a statutory
obligation of maintaining a canteen in an
establishment the principal employer availed the
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services of the conltractor, the courts have held that
the contract labour would indeed be empioyees of
the principal employer", -

g

12. The Court ruled that neither section 10 of the

Contract Labour Act nor any other provision in that Act, -

whether expressly or by necessary implication, provides
for automatic absorption of contract labour on issnance of
a notification by the appropriate Government under sub
section (1) of Section 10, prohibiting employment of
contract labour, in any process, operation or other work in
any establishment. Conscquently the principal empioyer
cannot be required to order for absorption of the contract
labour working in the establishment concerned. It was
further ruled therein that in Saraspur Mills case [1974 (3)
SCC 66], the workman engaged for working in the canteen
run by the Cooperative Society for the appellant were the
employees of the appellant mills. In Basti Sugar Mills (AIR
1964 8.C. 355) a canteen was run in the factory by the
Cooperative Society and as such the workers working in
the canteen were held to be employees of the establishment.
The Apex Court ruled that these cases fall in class 3)
mentioned above. Judgment in Hussainbhai (1978 Lab. L.C.
1264) was considered by the Apex Court in the said
precedent and it was ruled therein that the said precedent
falls in class (2), referred above. The Apex Court concluded
that on issuance of prohibitive notification under section
10 of the Contract Labour Act prohibiting employment of
contract labour or otherwise, in an industrial dispute
brought before it by any contract labour in regard to
conditions of service, the Industrial Adjudicator will have
to consider the question whether the contractor has been
interposed either on the ground of having undertaken to
produce any given result for the establishment or for supply
of contract labour for work of the establishment under a
genuine contract or is a mere ruse/camouflage to evade
compliance of various beneficial legislation so as to
deprive the workers of the benefit thereunder. If the
contract is found to be not genuine but a mere camouflage,
the so called contract labour will have to be treated as
employees of the principal employer who shall be directed
to regularize the services of the contract labour in the
establishment concerned, subject to the conditions as may
be specified by it for that purpose.

13. As announced by the Apex Court, on issuance of
a prohibitive notification, prohibiting employment of
contract tabour or otherwise in any industrial dispute
brought before it by the contract labour in regard to
conditions of his service, the industrial adjudicator will

“have to consider the question whether the contractor has

been interposed either on the ground of having undertaken
to produce any given result in the establishment or for

supply of the contract labour for the work of the |

establishment under a genuine contract or it is a mere ruse/
camouflage to evade compliance of beneficial legislation
$0 as to deprive the workers of the benefits therein, Thus
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_ it was ruled that a contract labour can raise a dispute

. befare the industrial adjudicator in regard to his conditions
of sgrvice and in case the contract is found to be not
genu-[ine but a mere camouflage, the so called contract
labour will have to be treated as employees of the principal
employer. Also see Standard Vacuum Refining Co. of India
Ltd. (1960 (11) LLJ. 233), which was referred with approval
in Steel Authority of India.

14. In Shivnandan Sharma [1955(1) LLJ 688), the
respondent Bank entrusted its Cash Department under a
contract to the Treasures who appointed cashiers, including
the appellant Head Cashier. The question before the Apex
Court was: was the appellant an employee of the Bank?
On construction of the agreement entered into the Bank
and the Treasure, the Court laid down:

“If a master employs a servant and authorizes him
+to employ a number of persons to do a particular
Jjob and to guarantee their fidelity and efficiency for
a cash consideration, the employees thus appointed
by the servant would be equally with the employer,
servant of the master,”

. In the above precedent the Apex Court for the first time
laid down the crucial test of supervision and control for
determining the relationship of employer and employee.

15. Tn Hussainbhai (supra) the petitioner, who was
manufacturing ropes,entrusted the work to a contractor who
engaged his own workers. When, after sometime, the
workers were not engaged, they raised an industrial dispute
that they were denied employment by the petitioner on
reference of that dispute, the labour court passed an award
against the petitioner. When matter reached the Apex Court,
on examination of various factors and applying the
effective control test, it was held that though there was no
direct relationship between the petitioner and the workers
yet on lifting the veil and looking at the conspectus of
factors governing employment, the naked truth, though
draped in different perfect paper arrangement, was that the
rear employer was the petitioner, not the immediate
contractor. The Apex Court stated law in following words:

“Where a worker or group of workers labours to
produce goods or services and these goods or
services are for the business of another, that other
is, in fact, the employer. He has economic control
over the workers’ subsistence, skill, and continued
employment. If he, for any reason, chokes off, the
worker is, virtually, laid off. The presence of
intermediate contractor with whom alone the workers
have immediate or direct relationship ex-contractor
is of no consequence when, on lifting the veil or
looking at the conspectus of factors governing
employment, we discern the naked truth, though
“draped in different perfect paper arrangement, that
the real employer is the management, not the

immediate contractor***, If the livelihood of the
workmen substantially depends on labour rendered
to produce goods and services for the benefit and
satisfaction of an enterprise, the absence of direct
relationship or the presence of dubious

“'intermediaries or the make-believe trappings of
detachment from the management cannot snap the
real-life bond. The story may vary but the inference
defies ingenuity. The liability cannot be shaken off.
Of course, if there is total dissociation in fact
between the disowning management and the
aggrieved workmen, the employment is, in substance
and real-life terms, by another. The management's
adventitious connections cannot ripen into real
employment.”

1
As noted above, this precedent does not fresqnt an
illustration of abolition of contract Jabour but an instance
where the Court pierced the veil and declared the correct
position to the effect that the contract labours were

employees of the principal employer and not of the -

?ontractor.

16. In Steel Authority of India (supra) it has been ruled
that the term “contract labour” is a species of workman.
A workman may be hired: (1) in an establishment by the
principal employer or by his agent with or without the
knowledge of the principal employer, or (2) in connection
with the work of an establishment by the principal
employer through a contractor or by a contractor with or
without the knowledge of principal employer. Where a
workman is hired in or in connection with the work of an
establishment by the principal employer through a
contractor, he merely acts as an agent so there will be
master and servant relationship between the principal
employer and the workman, But when a workman is hired
in or in connection with the work of an establishment by a
contractor, either because he has undertaken to produce a
given result for the establishment or because he supplies
workmen for any work of the establishment, a question
might arise whether the contractor is a mere camouflage
as in Hussainbhai’s case (supra) and in Indian
Petrochemicals Corporation case [1999 (6) SCC 439] etc.;
if the answer is in affirmative, the workman will be in fact
an*employee of the principal employer, but if the answer
is in the negative, the workman will be a contract labour.

In view of the legal proposition, referred above, it is
concluded that the claimant can maintain this dispute
against the management since he agijtates that the contract
agreement’ between the management and the contractor
is sham and nominal.

17. Whether any directions for deeming the c?mtract
labour as having become the employee of the principal
employer can be issued, when the contractor or the
principal employer had violated the provisions of the
Contract Labour Act? To find an answer, provisions of that

4
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Act are to be examined. The Contract Labour Act
-regulates conditions of workers in contract labour system
and provides for its abolition by the appropriate
Government as provided by Section 10 of that Act. In
regard to regulatory measures section 7 requires the
principal employer to get itself registered, while section
12 obliges every contractor to obtain a licence, under the
provisions of that Act. Section 9 places an cmbargo on
the principal employer of an establishment from employing
contactor labour in the establishment, when either it is
not registered or its registration has becn revoked. Section
12 of the Contract Labour Act imposes a liability on a
contractor not to undertake or execute any work through
contract labour except under and in accordance with a
licence. Sections 23, 24 and 25 make contraventions of
the provisions of that Act or Rules made thereunder penal.
In Dena Nath (1992 Lab. I.C. 75) the Apex Court
considered the question, whether non-compliance of the
provisions of sections 7 and 12 by the principal employer
and the contractor respectively would make the contract
labour employed by the principal employer as the
employee of the latter. It was ruled that only consequence
of non- compliance either by the principal employer of
section 7 or by the contractor in complying the provisions
of section 12 is that they are liable for prosecution under
the said Act. But the employees employed through the
contractor cannot be deemed to be the employees of the
principal employer.

18. In the Steel Authority of India (supra) the Apex
Court laid emphasis ... ... “the consequence of violation
of Section 7 and 12 of the CLRA Act is explicitly provided
in Sections 23 and 25 of the CLRA Act, it is not for the
High Courts or this Court to read in some unspecified
remedy in Section 10 or substitute for penal consequences
specified in Sections 23 and 25 a different sequel, be if
absorption of contract labour in the establishment of
principal employer or a lesser or harsher punishment, Such
an interpretation of the provisions of the statute will be far
beyond the principle of ironing out the creases and the
scope of interpretative legislatioh and as such, clearly
impermissible”. The above authoritative pronouncements
make it clear that on violations of the provisions of the
Contract Labour Act or Rules made thereunder, the contract
labour could not be deemed to have become the employee
of the principal employer.

19. Whether this Tribunal has power to order for
abolition of contract labour system in the establishment
of the management ? For an answer, legal dicta is to be
considered. Before enactment of the Contract Labour Act,
the industrial adjudicator, in appropriate cases, used to
issue directions to the establishment concerned to abolish
or modify system of contract labour. Reference can be
made to precedents in United Salt Works and Industries
Ltd. {1962 (I) LLY. 131], Shibu Meta] Works [1966 (I) LLJ.
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717}, Nationa] Iron & Steel Co. [1967 (1I) LLI. 23] and
Ghatge and Patil (Transport) Pvt. Ltd. [1968 (I) LLJ. 566].
The National Commission on Labour (1966) in para 29.11
of its report, enumerated those factors, on which abolition”
of contract labour was ordered, thus:

“29.11. Judicial awards have discouraged the -
practice of employment of contract labour,
particularly when the work is (i) perennial and must
go on from day to day; (ii) incidental and necessary
for the work of the factory; (iii) sufficient to employ
a considerable number of whole titne workmen; and
(iv} being done in most concerns through regular
workmen. These awards also came out against the
system of ‘middlemen’.”

20. After Contract Labour Act was brought on statute
book, the Apex examined jurisdiction of the industrial
adjudicator to issue directions to the establishment to
abolish contract labour in Vegoils Private Ltd. [1971 (2)
S.C.C. 724] and ruled that it would be proper that the
question, whether the contract Jabour in the appellant
industry was to be abolished or not, be left to be dealt with
by the appropriatc Government under the provisions of
that Act, if it becomes necessary. The observatlons made
by the Court are extracted thus:

“The appropriate Government when taking action
under Section 10 will have an overall picture of the
industries carrying on similar activities and decide
whether contact labour is to be abolished in respect
of any of the activities of that industry. Therefore, it
is reasonable to conclude that the jurisdiction. to
decide about the abolition of contract labour, or to
put it differently, to prohibit the employment of
contract labour, is now to be done in accordance with
Section 10. Therefore, it is proper that the question
whether the contract labour regarding loading and
unloading in the industry of the appellant is to be
abolished or not, is left to be dealt with by the
appropriate Government under the Act, if it becomes
necessary. On this ground, we are of the opinion that
the direction of the Industrial Tribunal in this regard
will have to be set aside.***The legality of the
direction given by the Industrial Tribunal abolishing
contract labour in respect of loading and unloading
from May 1, 1971, can also be considered from
another point of view. The Central Act, as mentioned
earlier, had come into force on February 10, 1971.
Under Section 10 of the said Act the jurisdiction to
decide matters connected with prohibition of contract
labour is now vested in the appropriate
Government. Therefore, with effect from February
10, 1971, 1t is only the appropriate Government that _
can prohibit contract labour by following the
procedure and in accordance with the provisions
of the Central Act. The Industrial Tribunal, in the
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circumstances, will have no jurisdiction, through its
award dated November 20, 1970, to give a direction
" in that respect which becomes, enforceable after the
* date of the coming into force of the Central Act. In
" " any event, such a direction contained in the award
cannot be enforceable from a date when abolition
of contract labour can only be done by the
. appropriate Government in accordance with the

" provisions of the Central Act™,

21. In Gujarat Electricity Board (1995 (5} S.C.C. 27) the
same view was taken by the Apex Court holdings that
the authority to abolish the contract labour vests in the
appropriate Government and not in any court including
the industrial adjudicator. It would be apposite to reproduce
the observation of the court thus:-

“33. Our conclusions and answers to the questions
raised are, therefore, as follows:

b .
, (1) In view of the provisions of Section 10 of the

Act, it is only the appropriate Government which
has the authority to abolish genuine labour
contract in accordance with the provisions of the
said Section, No Court including the industrial
adjudicator has jurisdiction to do so.

(ii} If the contract is sham or not genuine, the
workmen of the socalled contractor can raise an
industrial dispute for declaring that they were
always the employees of the principal employer
and for claiming the appropriate service
conditions. When such dispute is raised, it is not
a dispute for abolition of the labour contract and
hence the provisions of Section 10 of the Act will
not bar either the raising or the adjudication of
the dispute. When such dispute is raised, the
industrial adjudicator has to decide whether the
contract is sham or genuine. It is only if the

~adjudicator comes to the conclusion that the
contract is sham, that he will have jurisdiction to
adjudicate the dispute. If, however, he comes to
the conclusion that the contract is genuine, he may
refer the workmen to the appropriate Government
for abolition of the contract labour under Section
10 of the Act and keep the dispute pending.
However, he can do so if the dispute is espoused
by the direct workmen of the principal employer.
If the workmen of the principal employer have
not ¢spoused the dispute, the adjudicator, after
coming to the conclusion that the contract is
genuine, has to reject the reference, the dispute
being not an industrial dispute within the meaning
of Section 2 (k) of the ID Act. He will not be
competent to give any relief to the workmen of
the erstwhile contractor even if the labour contract
', is abolished by the appropriate Government under
Section 10 of the Act.

o7z 41112 28

{iii) If the labour contract is genuine a composite
industrial dispute can still be raised for abolition
of the contract labour and their absorption,
However, the dispute, will have to be raised
invariably by the direct employees of the

»  principal employer. The industrial adjudicator,
after receipt of the reference of such dispute will
have first to direct the workmen to approach the
appropriate Government for abolition of the
contract labour under Section 10 of the Act and
keep the reference pending. If purswant to such
reference, the contract labour is abolished by the
appropriate Government, the industrial
adjudicator will have to give opportunity to the
parties to place the necessary material before him
to decide whether the workmen of theg,erstwhile
contractor should be directed to be absorhed by
the principal employer, how many of them and
on what terms. If, however, the contract labour is
not abolished, the industrial adjudicator has to

- reject the reference.

/ (iv) Even after the contract labour system is
abolished, the direct employees of the principal
employer can raise an industrial dispute for
absorption of the ex-contractor's workmen and
the adjudicator on the material placed before him
can decide as to who and how many of the
workmen should be absorbed and on what

" terms”,

22. In Steel Authority of India (supra) the Apex Court
had referred the precedents in Vegoils case (supra) and
Gujrat Electricity Board (supra) with approval. Thus it
emerges that power to abolish contract labour system vests
I with the appropriate Government, under section 10 of
the Contract Labour Act, and not with any court including
the industrial adjudicator. This Tribunal has not been
saddled with any responsibility to abolish contract labour
in an establishment, on parameters enacted in sub-section
(2) of Section 10 of the Contract Labour Act.

23. Now 1 would turn to facts of the present
controversy. It is not a case where an employee of the
contractor, employed in statutory canteen has invoked
jur'fsdiction of this Tribunal. This matter, as projected by
the claimant, is left to be approached on the proposition
as to whether the contract was sham and nominal. For an
answer to this proposition, it would be expedient to have
a glance on the evidence adduced by the claimant in that
regard. At the cost of repetition, it is said that in his
affidavit, the claimant mentioned that somehow
clandestinely without his knowledge, he was put ander a
sham contractor who exists only on paper. Except this bald

~ testimony, no other evidence has been brought over the

record to project that the contract agreement entered into
between the management and M/s. Amit Elevator services
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was sham and nominal. No efforts were made by the
claimant even to seek assistance of this Tribunal to bring
contract agreement on record. Contract agreement entered
into between the management of M/s Amit Elevator
Services is not available for its perusal, with a view to
ascertain that it was perfect paper arrangement. Therefore,
absence of that document leaves this Tribunal in Turch.

24. Elementary principles of law, reminds me that a party
who wants a verdict in his favour must prove facts
asserted by him in support of the claim. Onus lies on him
to prove all those facts which he asserts in support of
his claim. In absence of any reasonable proof, he shall
fail. Here in the case, claimant asserts that he was put
under contractor and contract agreement between the
management and the contractor was sham and nominal.
Therefore, it was for the claimant to attack the contract
agreement. Undoubtedly the contract agrecement was not

in his possession. However, he could have invoked the

Jurisdiction of this Tribunal under sub section (3) of
section 11 of the Industrial Disputes Act, 1947 for
compelling production of the contract agreement before
the Tribunal. No such efforts were made by the claimant
to invoke such jurisdiction, seeking directions against the
management for production of the contract agreement.

hus, it is evident that the claimant never wanted this

'ribunal to look into the contract agreement entered into
between the management and M/s Amit Elevator Services,
with a view to interpret its contents to arrive at a
conclusion whether it was sham and nominal.

25. Contract agreement was not brought before the
Tribunal. On the other hand, parole evidence was brought
over record to the effect that the claimant was put under
centractor in a clandestine manner. This weak evidence
was discarded by the claimant himself when he testified
that he was engaged by the contractor. He admitted his
signatures on employment card issued by the contractor
i his favour. Therefore, it is evident that the claimant made
wild guess when he testified that he was placed under
contractor in a clandestine manner. He nowhere disputes
that his wages were being paid by the contractor who used
to affix revenue stamp on attendance register and obtain
his signatures in token of payment. Thus, it is crystal clear
that the claimant was well aware that he was an employee
of the contractor. His claim that he was clandestinely
placed under contractor is false to his own knowledge,

26. He makes it apparent that his attendance in
attendance register were calculated by the contractor to
ascertain his entitlement for payment of wages in a
particular month. These facts make it apparent that it was
the contracter who used to record his attendance and
assign work to him. Factors of control and supervision
by an employer on his employee are described in various
precedents.

In Chintaman Rao {1958 (II) LLJ 252] the Apex Court

" LN B lmll“il’ | -|'m‘l ] AREE 1 "Q“IT mhr*wr’ Wll h

ruled that the concept of employment involves three
ingredients: (1) employer, (2) employee, and (3) the

contract of employment. The employer is one who—

employs, that is, one who engages the services of other

persons, The employee is one who works for another for o

hire. The employment is the contract of service between
the employer and employee where under the employee
agrees to serve the employer subject to his control and
supervision. In Food Corporation of India [1985 (II) LLJ
4] Justice Desai, speaking for the Apex Court, announced
that a contract of employment "discloses a relationship of
command and obediecnce between them”. Where a
Contractor employs a workman to do the work which he
contracted with a third person to accomplish, the workman
of the Contractor would not without something more
become the workman of third person.

27. In Dharangadhara Chemical Works Limited [1957
(1) LLJ 477], the Apex Court ruled that test of "supervision
and control may be taken as the prima facie test for
determining the relationship of employment". It was further
laid that existence of the right in the master to supervise
and control the work to be done by the servant, not only
matter of directing that work the servant is to do but also
the manner in which he shall do his work is the prima facie
test for determining the existence of master and servant
relationship. It was suggested that correct method of
approach, would be to consider whether having regard to
the nature of work there was due control and supervision
by the employer. The greater amount of direct control
exercised over the person rendering the services by the
person contracting for them, the stronger the ground for
holding it to be a contract of service. The control and
supervision test was reaffirmed by the Apex Court in
Chintaman Rao (supra), wherein it was ruled that "worker"
was a person employed by the management and there must
be contract of service and a relationship of master and
servant between them. In Shankar Balaji Waje [1962(1) LLJ
119], the Apex Court clarified that "control of the
management, which is a necessary element of the
refationship of master and servant is not directed towards
providing or dictating the nature of the article to be
produced or the work to be done, but refers to the other
incidents having a bearing on the process of work the
persen carries out in the execution of the work. The manner
of work is to be distinguished from the type of work to be
performed. In V. P. Gopala Rao | 1970 (11) LLJ 591, the Apex
Court said that it is the question of fact in cach case
whether the relationship of master and servant exists
between the management and the workman and there is
no abstract a priori test of the work control required for
establishing the contract of service. It was laid therein that
for holding that the persons employed in the factory were
workers within the meaning of sub-section (1) of Section
(2) of the Factories Act 1948, it is to be considered that
the fact that the workiman had to work in the factory

SRR LS L ET
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- implied certain amount of supervision by the management
" and'the nature and extent of control varied in different
mduétrles 4nd that when the operation was of a simple
nature, the control could be exercised at the end of the
day by the method of rejecting the bid is which did not
come up to the proper standard. It is, therefore, not
surprising that in recent years, the control test, as
traditionally formulated, has not been treated as an
exclusive test. In Silver Jubilee Tailoring House [1973 (1 3]
LLJ 495] the Apex Court ordained that "it is in its
application to skilled and particularly professional work
that control test in its traditional form has really broken
down. It has been said that in interpreting "control" as
meaning the power to direct how the servant should do
the work, the court has been applying the concept suited
to a past age".

28, During the last three decades emphasis in the field
has shlfted and no longer rests so strongly upon the
question of control. Control is obviously an important
factor and in many cases it may still be a decisive factor,
but it would be wrong to say that in every case it is a
- decisive factor. In Shining Tailors [1983 (11) LLJ 143], the
Apex Court held that the piece rated workers working for
a big tailoring establishment were workmen for the
establishment. It was observed therein that the “right of
removal of the workman or not to give work as an element
of control and supervision™ which was amply satisfied to
announce that those piece rated workers were the
workmen for the establishment. The Court concluded that
the proposition that “piece rate’ itseif indicates
relationship of independent contract, is not correct. A
~ servant, who has full liberty to attend to his work
according to his pleasure and not according to orders of
his master, is an independent contractor. A gold smith
engaged to finish jewels within a given time and when it
was open to such goldsmith to finish jewels within the
given time or earlier and engage themselves or others of
their own were held to be independent contractors, in
K.Keswa Reddiar [1957 (1) LLJ 645]. In the like manner a
goldsmith who undertook the manufacture of ormaments
like other goldsmith which he was asked to manufacture
and was entitled to receive remuneration which would
depend upon the nature of the work done, was held to be
not under the order or control of the proprietor of the
concern for whom he was doing the work, in Achuta
Achar [1968 (1) LLJ 500]. An agreement for selling milk
on commission was held to be a contract for service and
not a contract of service, in Abad Dairy Doodh Vitran
Kendra Sanchalak Mandal, Ahmedabad [1989
Lab.I.C.1770]. The Tiny Deposit Agents employed in
deposit mobilization activity of the bank have been held
to be falling within the definition of the workman and not
an independent contractor in the precedent in the
Management of Indian Bank [1990 (1) LLJ 50].

29. As emerge out, element of control or supervision

of employer in respect of detail of work would be an
identifying mark of the servant. Where an employer retains
the power, not only of directing what work is to be done
but aiso of controlling the manner of doing the work.. these
factors would be determinative of his status as of a master.
His control is not directed towards providing or dictating

-nature of work to be done but refers to other incidents

having a bearing on process of work the person carries
out in the execution of the work. Control test postulates a
combination of managerial and technical funcfions,

30. At the cost of repetition, it is said that attendance
of the claimant was marked in the attendance register of
the contractor. Contractor used to count his attendance for
a particutar month and then ascertain his entitlement for
payment of wages. Contractor used to pay wages fo the
claimant. At the time of making payment of wages, proper
receipt was obtained. Therefore, it is evident that the
contractor was not only the paymaster but he exercised
control and supervision on work and conduct of the
q!‘aimant also. He was the person who exercised his right
of removal and assigned work as element of control and
supervision on the claimant. All these facts make it
apparent that control and supervision which were financial,
administrative, disciplinary and otherwise vested in the
contractor. Under these circumstances, it could not be said
that the contractor was interposed in between by the
management with a view to deny legal rights to the
claimant, Consequently, it is concluded that the claimant
has not been able to project that the contractor was an
intermediary only with a view to evade his legal rights. I
am constrained to conclude that the claimant has miserably
failed to .project that the contract between M/s Amit
Elevator Services and the management was draped in
perfect legal arrangement, with a view to frustrate Qis claim.
Under these circumstances, no findings can be recorded
in favour of the claimant.

31. Reasons detailed above make me to conclude that
the claimant has not been able to probablise even that the
contractor was an intermediary and in fact he was an
employee of the management. Claim put forward for
rediilarization of his services with the management is
uncalled for. The same is, therefore, brushed aside. An
award is passed in favour of the management and against
the claimant. It be sent to the appropriate Government for

“publication.

Dated : 17-09-2012 _
Dr. RK. YADAV, Presiding Officer
7§ faeett, 16 staRay, 2012
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New Delhi, the 16th October, 2012

5.0. 3380.—In pursuance of Section 17 of the
Industriai Disputes Act, 1947 (14 of 1947}, the Central
Government hereby publishes the Award {(Ref. No. 27/2012)
of the Cent. Govt. Indus. Tribunal-cum-Labour Court,
Chennai as shown in the Annexure, in the Industrial
Dispute between the management of The Neyveli Lignite
Corporation Ltd. and their workmen received by the
Central Gavernment on 16-10-2012.

[No. L-22012/27/2012-IR(CM-I)]
B.M. PATNAIK, Section Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM -LABOUR
‘ COURT, CHENNAI

Thursday, the 27th September, 2012

Present AN.JANARDANAN, Presiding Officer

Industrial Dispute No. 27/2012

(In the matter of the dispute for adjudication under
clause (d) of sub-section (1) and sub-section 2 (A) of
Section 10 of the Industrial Disputes Act, 1947(14 of | 9473,
between the Management of Neyveli Lignite Corporation
Ltd. and their Workman)

BETWEEN

The General Secretary,
NLC Workers Solidarity
Union, A-2 Screw Lane,
Block-11, Neyveli-607803

Vs.

The Director,

The Neyveli Lignite
Corporation Lid,,
Corporate Office
Neyveli-607801

... Ist Party/Petitioner

...2nd Party/Respondent

Appearance :

For the 1st Party/Petitioner
Union

1 M/s. V. Ajoy Khose &
S. Manogaran

M/s. N.A K. Sarma &

For the 2nd Party/Management :
' N. Nithianandam

L T T I I T I I I

ORDER

The Central Government, Ministry of Labour and

(CM-11), dated 19-04-2012 referred the following Industrial
Dispute to this Tribunal for adjudication. -

The schedule mentioned in that order s -

"Whether the action of management in transferring
8/8ri L. Rajendran, R. Ravichandran and P.
Ramalingam who are functioning as Vice-President,
General Secretary and Secretary of the Union is
Justified? To what relief the concerned employees
are entitled?"”

2. After the receipt of Industrial Dispute, this Tribunal
has numbered it as I D 27/2012 and issued notices to both
sides. Both sides entered appearance through their
respective counsel. :

3. While the matter stood further for the filing of their
respective pleadings including the Claim Statement of the
petitioner from time to time and this day, the counsel for
the petitioner filed a memo to the effect that the concerned
workman whose transfers are impugned herein have
already joined and have been working there for 1-1/2 years
thereafter. Therefore the dispute is not pursued further.
They also prayed for recording the memo and close the
dispute with liberty to challenge such malafide transfers
in future. :

4. A copy of the memo was served on the other side,
which opposed orally a reservation being made in the order
being passed by this Tribunal according liberty to the
petitioner to challenge future transfers.

5. Without laboring much, it is discernible that even if
in the absence of any objection of the Respondent
regarding reservation of any liberty, such reservation need
not be and could not be made in the given factual and legal
scenario of the aspect. There is no proof of the allegation
of the petitioner to impung the so-called transfers of the
concerned workman as being mala fide, What is sought
to be impugned is only any such mala fide transfers that
may occasion. Again the transfers which are sought to
be challenged are those which are "executory” in nature
which may arise in future. In other words the petitioner
does not want any liberty to be reserved in relation to
the present reference viz. the transfer of concerned
workman to other places, which have by now taken their
due course with their joining duty in the new stations and
commencement of their functioning since 1-1/2 years from
the past. So what is sought to be challenged is future
transfers that may supervene.

6. It is worthy to note that it is for safeguarding the

benevolence of the workman that the Industrial Dispute
Act, 1947 (Act No. 14 of 1947: as amended by Act No. 24/
2010 w.e.f. 15-09-2010) supervened and came into being

Employment vide its Order No. L-22012/27/2012:_[R—;v

¢
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in the statute books. In the preamble the act proclaims
itself as an act to make provision for the investigation and
settlement of industrial disputes, and for certain other
purposes.

7. The apprchended transfer that may be fall the
concerned workman if and when arises in future, on a new
course of action, could be challenged then and there
invoking the provisions of Industrial Disputes Act for
which no reservation at the hands of this Tribunal is
necessary and it is especially so for the reason that the
transfers that would have to be challenged then is not the
same dispute involved in this reference, in which case only
a reservation as desired for might be meaningful. Therefore
any reservation prayed for is not at all necessary.

8. Since the referred dispute is not wanted to be pursued,
the dispute is only to be closed.

9. In the result, memo is recorded. The referred dispute
is mentioned as closed as not pressed without any need
for adjudication and

10. A copy of the order will be forwarded to the Ministry
for favour of kind information and necessary action.

11. The reference is answered accordingly.

{Dictated to the P.A., transcribed and typed by him, .

corrected and pronounced by me in the open court on this
day the 27th September, 2012).

AN, JANARDANAN, Presiding Officer
7% fewelt, 16 AR, 2012

.99, 3381 EE faarg sfufem, 1947 (1947 F1
14) ) W0 17 % S0 H, FRG G AL A TR &
TEUAA & Hag (e ot 3T FHE & g, ey §
fafdw Fimifrs faare § +=7 =R St
T sm e de-|, ¥ feeett & due (andd
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[d. TA-42012/53/2001 -3, 31 (HITA-11)]
. TH. TeTaS, HGHT Afawr
New Delhi, the 16th October, 2012

S.0. 3381.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 137/
2011) of the Cent. Govt. Indus. Tribunal-cum-Labour Court

No. 1, New Dethi as shown in the Annexure in the

Industrial dispute between the management of Dehradun
Central Division-I, and their workmen, received by the
Central Government on 16-10-2012.

[No. L-42012/53/2001-[R(CM-I1}]
B. M. PATNAIK, Section Officer

lo73 4 ﬂ’a?-rgg

ANNEXURE

BEFORE DR. RK. YADAV, PRESIDING OFFICER;
'CENTRAL GO INDUSTRIAL
TRIBUNAL NO.1, MA COURTS
COMPLEX, DELHI

LD. No.137/2H1

The Secretary,
All India CPWD (MRM)
Karamchari Sangathan,
CPWD Filter Bed, Patia Camp,
Near CMIC Garhi Cantt,
Dehradun -248003
...Workman

Versus

The Executive Engineer,
Dehradun Central Division-I, -
CPWD, 20 Subhash Road, -
Dehradun-248001 o

: ...Management

AWARD

Estate Officer, who happened to be the Executive
Engineer, Dehradun Central Division No.l, CPWD,
Dehradun, was enjoined with powers to make allotment
of government accommodation to the employees of Central
Public Works Department (in short the management). Work
charged employees were discriminated by the Estate
Officer in the matter of allotment of general pool quarters,
claimed All India Central PWD (MRM) Karmchari
Sangthan (in short the Union). Union made a demand to
stop discrimination in allotment of government pool
accommodation. When things did not move to satisfaction
of the Union, it gave a notice for peaceful lunch hour
demonstration on 9-2-1999 at Divisional Office of the
management at Dehradun. The Director General (Works),
who happened to be the Head of Department, directed all
concerned vide letter dated 9-9-1998 not to hold any
meeting with un-recognized body/organization. As per the
management, the Union was not a recognized trade union
which fact was intimated by the Director General (Works)
to the employees, through communication dated 3-9-1998.
Despite the communication, the Union held demonstration
during lunch hours i.e. from 1.00 PM. to 2.00 P.M. on
9-2-1999. The employees who participated in the
demonstration, were not paid one day wages for that day.
1t led the Union to raise a demand for release of one day's
wages of the employees, who participated in
demonstration. When the demand was not conceded to,
an industrial dispute was raised by the Union before the
Conciliation Officer. Since the management contested the
claim, conciliation proceedings ended into a failure. On
consideration of failure report so submitted by the
Conciliation Officer, the appropriate Government referred

“‘.-
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the.dispute to his Tribunal for adjudication, vide order
No.L-42012/5 3/2001/TR{CM-11), New Delhi dated 5-3-2602
with'Tollowing terms:-

"Whether action of the Executive Engineer
" (Electrical), CPWD, Dehradun in deducting one day
wages on 9-2-1999 of workmen who participated in
peaceful demonstration is legal and justified. If not,

to what relief they are entitled to?"

2. Claim statement was filed on behalf of 9 employees
pleading therein that previously they were members of the

Union but now they have joined CPWD Mazdoor Union.

Then Branch Secretary of the Union gave a call for lunch
hour demonstration on 9-2-1999. They participated in that
demonstration from 1.00 P.M. to 2.00 P.M. and thereafter
performed their duties from 2.00 PM. till 5.00 PM. The
management arbitrarily punished them and deducted their
one day wages for that day. The Branch Secretary of the
Union was charge-sheeted for the demonstration, but
exonerated of the charges by the Enquiry Officer. However,
the claimants were penalized by way of deduction of their
wages. Claimants assert that amount of wages deducted
with their respective names and designations has been
detailed below:—

Sl Name of Designation Amount
No. workman deducted
Rs.

1.  Ram Pal Painter 226.00
2. Harjinder Singh St ACM, 232.00
3. 'Rajinder Prasad Wireman 186.00
4. Ram Chander Singh Operator 213.00
5. Rajan Kumar Khallasi 147 .00
6.  Mam Raj Khallasi 155.00
7. Krishan Singh Khallasi 155.00
8 ChhotaLal Wireman 167.00
9. Jagdeep Singh Wireman 222.00

It has been claimed that deduction of the amounts
referred above, was illegal. The management may be
directed to refund the wages, deducted arbitrarily, plead
the ¢laimants.

3. The management demurred the claim pleading that
there is no legal or statutory right to go on strike. Apex
Court has ruled in T.K, Rangarajan (2003 (6) SCC 581)
that strike is not a fundamenta! right. The Union was not a
recognized trade union and its activities were illegal and
unjustified. Vide communication dated 3rd September,
1998, the Director General (Works) had informed all
concerned that the Union was not a recognized trade union,
Cdmmunication dated 9-9-1998 was issued to impress
upon them not to hold any meeting with un-recognized
body/organization. As per proviso to FR-17(a)(i} a

Rl L SUNNIR T T R 1L TR T O TYT T AT e —-—rTm

Government servant, who is absent from duty without any
authority shall not be entitled to pay and allowances during
the period of absence. Strike, in which the claimants
participated, was illegal. Their demonstration was not
peaceful. Rather they involved in hooliganism, shouting
slogans and passing bad remarks against their officers.
In view of the principles of 'no work, no pay' they were
not entitled to wages for the period of demonstration/
strike. The claimants participated in an illegal strike and
remained absent from their duties without any lawful
authority. They resorted to strike during working hours.
The incident was reported in press which fact corroborate
that the claimants resorted to demonstration during
working hours. Claimants are not entitled to wages for one
day. Their claim is liable to be dismissed, pleads the
management,

4. Shri Bharat Singh and Sh.Chirenjeev Jha entered the
witness box to unfold facts on behalf of the claimants. Shri
N.K.Bansal, Executive Engineer, testified facts on behalf

-of the management. No other witness was examined by

either of the parties.

5. Shri B.K. Prasad, authorized representative,
advanced arguments on behalf of the claimants. Shri Rajan
Lal, authorized representative, presented facts on behalf
of the management. | haveigiven my careful considerations
to the arguments advanced at the bar and cautiously
perused the record. My findings on issues involved in
the controversy are as follows:-

6. Shri Bharat Singh deposed that on 9-2-1999 nine
employees were raising demand for allotment of
residential accommodation for work charged employees.
They demonstrated on 9-2-1999 from 1.00 P.M. to
2.00 P.M. Afier 2.00 P.M. they reported back to their duties.
On account of demonstration, the management became
annoyed and one day wages of participants in
demonstration was deducted. No opportunity was given
to them to explain facts, prior to deduction of their one
day wages.

7. Shri Chirenjeev Jha deposed that he was posted at
Dehradun. In his testimony he projects that the claimants
demonstrated in front of Divisional Office, Ghantaghar,
Dehradun. Forest Research Institute was at a distance of
4-5 Kms from there. They left for "Ghantaghar" on their
cycles at 1.00 P.M. Their leader delivered his talk for about
one hour. They raised slogans relating to their unity. Their
lunch hours are from 1.00 PM. to 2.00 PM. At about
1.30 P.M. they had a dialogue with their officers. At about
1.45 P.M. they departed for their work place.

8. Shri N.K .Bansal, Executive Engineer, swears in his
affidavit Ex MW-1/A, tendered as evidence, that the Union
was not a recognized trade union and its activities during
office hours were illegal and unjustified. The Director
General (Works) had intimated the employees vide letter

N NFEENEY | | L%’ [T TN L kB G



[P I-—&9s 3(i)]

NI 1 TAH : TH1 10, 201275100 19, 1934 ' 8143

dated 3-9-1998 that union activities during office hours
were illegal and unjustified. The Director General (Works)
had intimated the employees vide letter dated 3-9-1998 that
the Union was not a recognized trade union and
commanded them not to hold any meeting with any un-
recognized body/organization. As per conduct rules
Government servants cannot resort to any strike in
connection with any matter pertaining to their service
conditions. FR 17(a)(i) makes it clear that an employee,
who absents himself from duty without any authority, shall
not be entitled to any pay and allowances during the period,
of such absence. Demonstration of the claimants was not
peaceful. They outraged peace and involved in
hooliganism, shouted slogans and passed bad remarks
against their officers. They had no legal or fundamental
right to demonstrate during working hours. There was no
case in their favour for grant of full wages for that day.
Report relating to their demonstration was published in
press on 10-2-1999. During course of his cross-
examination, he concedes that on 10-2-1999 he was not
posted in Dehradun. He further concedes that he had no
personal knowledge of facts, He admits that no enquiry
was held against the claimants. He projects that show
cause notices were served on the claimants which are not
placed on record. He does not dispute Ex. MW-1/W-1 to
Ex.MW-1/W-3 which documents relate to enquiry
conducted against Shri Satinder Pershad Singh, Secretary
of the Union.

9. When facts unfolded by Shri Bharat Singh,
Chirenjeev Jha and N.K.Bansal are appreciated, it came
to light that the claimants were reeling under a feeling that
they were being discriminated by the Estate Officer in the
matter of allotment of residential accommodation. They
raised their demand through the Union but the management
adopted a non co-operative attitude. As such, the claimants,
under the banner of Union, decided to demonstrate during
lunch hours before the Divisional Office, Dehradun. They

gathered there and demonstrated. As per facts unfolded -

by Shri Bharat Singh and Shri Jha, their demonstration was
from 1.00 P.M. to 2.00 P.M. and in post lunch session they
performed their duties. Shri N.K.Bansal could not dispel
these facts, since he was not posted at Dehradun on the
day of incident.

10. Strike is a recognized weapon of warkmen to be
resorted by them for asserting their bargaining power and
for backing of their demands upon unwilling employer. it
is to be used as a last resort when all their avenues of
settlement of industrial dispute, as provided in statutory
machinery, have proved futile. Strikes or lockout which
are in contravention of the provision of Sections 22 and
23 of the Industrial Disputes Act 1947 (in short the Act),
have been declared illegal. Right to go on strike, however,
arises from "principles of natural justice as well as social
justice”. Workmen have after a long struggle succeeded in

establishing that in proper cases weapon of strike is used
as their economic power, to bring fhe employer to see and
meet their view point, over the dispute betweert them. It
is as a legitimate weapon of workinen for the purpose of
ventilating their demands. Whether strike is justified or
not should not be judged by the results of adjudication
of demands. It might in certain cases be resorted to
register protest and it cannot be said to be unjustified
unless the reasons for it are absolutely perverse and
unsustainable. '

L1. It has been projected by Shri N.K.Bansal that vide
communication No. 221 EC IX dated 3-9-1998 Director
General (Works) intimated alt the employees that he Union
is not a recognized trade union. He further projects that
vide letter No. 6/3/98-ECX dated 10-9-1998, the Director
General (Works) commanded all concerned not to hold
any meeting with an un-recognized body/organization.
Through these documents, the management wants to
project that the Head of the Department had cautioned
the claimants not to hold any meeting with the Union.
Implicitly the management tries to project that the
demonstration conducted by the claimants was in violation
of the directions issued by the Head of the Department
and amounts to mis-conduct. The above words are to be
given restricted interpretation so as to harmonize it with
the provisions of the Act. As projected above, workmen
have a right to resort to strike for ventilating their
demands. Consequently it emerged that such directions
shall have no application to an employee who happens
to be workman within the meaning of Section 2(s) of the
Act.

12. Right to strike and right to demonstrate are part of
fundamental right of freedom of speech and freedom of
association, guaranteed under Article 19(1)(a) and 19(1)(c)
of the Constitution. Can such circular/ letters issued by
the Head of the Department be held to be reasonabie?
Restrictions in the interest of public order within the
meaning of Article 19(2) and 19(4) of the Constitution can
be imposed. Above communications prohibit the claimants
from ventitating their grievance under the banner of the
Union. The Union if not a recognized trade union, would
not be out of bound for the claimants, since they are free
to join any association or union. Therefore restrictions
so imposed by the Head of Department through the
communications, referred above, cannot be said to be
reasonable restrictions. The claimants had a right to
demonstrate with a view to ventilate their grievance by
means of demonstration.

13. Whether demonstration was justified? Such a
question is not a mere question of fact. It is a mixed
question of fact and law and has to be answered in the
light of facts and circumstances of the case under
reference. A demonstration in an industrial establishment
would be justified when an indiscriminate and hasty use
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of this weapon has not been made. However, there may
be cases where demand is of such an urgent and serious
natufe that it would be unreasonable to expect the labour
ta wait. But justifiability of a demonstration/sirike has to
be -viewed from the stand point of fairness and
reasonableness of the demand made by the workmen and
not merely from the stand point of their exhausting all
other legitimate means open to them for getting their
demands fulfilled. A strike/demonstration may be justified
if it is bonafide, resorted to for the betterment of the
conditions of service of the workmen. A strike/

demonstration cannot be said to be unjustified unless the

reasons for it are entirely perverse or irrational. See
-Crompton Greaves Ltd, (1978 (2) LLJ. 80).

14. Facts and circumstances pertaining to this case
project that the claimants were belaboring under a feeling
that they were being discriminated in ‘allotment of
residential accommodation to them. They joined the Union,
being the union of their choice. They raised a demand
before the authorities but their grievances were not sorted
out. A notice was served on the authorities to demonstrate
their grievancies before the Divisional Office, Ghantaghar,
Dehradun on 9-2-1999. The claimants participated in their
demonstration to ventilate their grievances. The
demonstration does not fall within the ambit of Sections
22 or 23 ofthe Act to declare it itlegal under section 24 of
the Act. Under these circumstances it emerges that the
demonstration cannot be held to be entirely perverse or
irrational to term it illegal and unjustified.

15. Though it was asserted that the claimants resorted
to hooliganism, shouted slogans and passed bad remarks
against the officers but those circumstances/events are
not properly portrayed by Shri N.K.Bansal in his testimony
before the Tribunal. Mere allegations that the claimants
were involved in hooliganism and resorted to shouting
slogans would not make this Tribunal to comment that
the claimants became violent and aggressive. Simple
assertion that they passed bad remarks would not lead
an ordinary prudent man to conclude that the claimants
reflected feelings of insubordination and projected conduct
subversive of discipline. For want of facts it cannot be
concluded that the claimants committed grave mis-conduct
when they resorted to demonstration on 9-2-1999.

16. There is other facet of the coin. Though show-cause
notices were alleged to have been issued to the claimants
but same were not placed before the Tribunal to ascertain
that reasonable opportunity was given to them to explain
their conduct. In absence of these facts it cannot be said
that the management was justified in its act of deducting
one day wages for 9-2-1999 from the salary of the
claimants. Had the management intended to discipline
them, their one day leave would have been deducted. That
method was not adopted. Action of the management is
violative of principles of natural justice. Hence its action
of deduction of one day wages cannot be upheld. Under
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these circumstances it is crystal clear that the act of the
managetmnent cannot be held to be legal and justified. The
claimants are entitled for release of their one day wagés,
deduced for 9-2-1999. An award is, accordingly, passed.
It be sent to the appropriate Government for publication.

Dr. R.K. YADAV, Presiding Officer
Dated: 14.09.2012
T fawett, 16 sTRgE, 2012
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(M. TH-41012/12/98-3TEAR(H-1)]
Wy fide, S arfuerh
New Dethi, the 16th October, 2012

S.0. 3382.—In pursuance of Section 17 of the
Industrial Dispute Act, 1947 (14 of 1947) the Central
Government hereby publishes the Award (Ref. of 119/2004,
Ref, ITC 97/1998{0ld) of the Cent. Govt. Indus. Tribunal-
cum-Labour Court, AHMEDABAD (GUJARAT) as shown
in the Annexure, in the Industrial dispute between the
management of Western Railway and their workmen,
received by the Central Government on 16-10-2012.

[No. L-41012/12/98-IR(B-I)]
RAMESH SINGH, Desk Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIALTRIBUNAL CUM LABOUR COURT,
AHMEDABAD

Present.......

Binay Kumar Sinha,

Presiding Officer,

CGIT cum Labour Court,
Ahmedabad, Dated 04-10-2012

Reference: CGITA of 119/2004
Reference: 1TC. 97/1998 (Old)

l. The Chief Works Manager
Western Railway, Engineering-
Workshop, Sabarmati, D Cabin,
Sabarmati, Ahmedabad.
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2. The Chief Bridge Engineer,

Western Railway, Head Quarter Office,

Churchggate, Mumbai.

o .....First Parties

And their workman
Shri Khem Karan D. Sharma,
Represented through PRKP,
E/209, Sarvoftam Nagar,
New Railway Colony,

Sabarmati, Ahmedabad. .....Second Party

For the first party: Shri H.B. Shah, Advocate
For the second party: Shri T.K. Mishra, Advocate
Shri R.S. Sisodiya, President,
PRK.P
AWARD

As}’per reference order No. L-41(12/12/98/IR (B-1) New
Delhi dated 15-10-1998, the Appropriate Government,
Government of India, Ministry of Labour, considering an
Industrial -Dispute exhisting between the employers in
. telation to the management of Western Railway and their
workman, referred the dispute for adjudication to
Industrial Tribunal, Ahmedabad under clause (d) of sub-
section (1) and sub section 2 (A) of Section 10 of the ID
Act 1947, formulating the terms of reference under th
schedule as follows:- '

SCHEDULE

"Whether the demand of the Paschim Railway
Karmachari Parishad for affording second
opportunity for training of Intermediate Apprentice
Chargeman to Khem Karan D. Sharma, Mill Wright
Fitter Gr.-1I, Sabarmati Engineering Workshop
selected for the post of chargeman against 25%
rankers quota is legal and justified? If yes, then to
what relief the concern employee is entitled to?"

(2) In response to notices for filing statement of
claim and written statement by the parties to the
reference, the union PRKP (second party) filed
statement of claim at Ext. 7 and the first party
Western Railway also filed written statement at
Ext. 10.

(3) The case of the second party/unien as per
statement of claim is that the concerned workman
Shri Khem Karan D. Sharma is a permanent
Railway employee working as Mill Weight Fitter,
Grade-II at Engineering Workshop, Sabarmati
under the Chief Works Manager Engineering
workshop Western Railway Sabarmati. As per
notification issued by the Chief Works Manager,
Sabarmati inviting application for selection of

i, intermediates apprentices chargeman, the
concermned workman Shri Khem Karan D. Sharma
and other employees also applied for the post.

rl/[ﬁ?S 40,9?,'39

Then four employees including concern workman
Khem Karan D. Sharma were selected for the post
of intermediates apprentices chargeman and the
concern workman along with other 3 employees
were directed for training of Apprentice
chargeman at System Technical School, Ajmer.
All the four employees including the concern *
workman reported for training at Ajmer. Further
case is that there was no proper facility at Systemn
Technical School, Ajmer for imparting Civil
Engineering training and so the employees of
Sabarmati work shop wrote a letter to Deputy CE
(W) Sabarmati that due to no proper training
facility at Ajmer, it is better to give training at
Sabarmati. But instead of hearing grievances of
employees, Principal STC Ajmer returnéd back the
concerned workman Khem Karan D. Sharnda and
one more to Dy. CE (E/W) Sabarmati. Thereafter
the concern employee Khem Karan D. Sharma
sent an application dated 27.12.1995 to Chief
Engineer (Bridges) Churchgate, Mumbai narrating

~ details of training as per syllabus at STS Ajmer

@

which are not being useful for the works of
engineering workshop due to imparting of
traming related to purely mechanical work shop
and also making request for exploring the
possibility of imparting the training at Sabarmati
workshop only. And the concern workman also
requested for revising the syllabus as per trade
of Civil Engineering instead of trade of
Mechanical workshop also narrating that the
training imparted as STS Ajmer is not fit for him
and it is a sheer waste of time. But the Railway
Administration did not reply in this regard.
Further case is that the concerned employee
Khem Karan D. Sharma was not sent to STS
Ajmer for training of intermediates apprentice
chargeman and that he was not promoted as
chargeman whereas his juniors were sent to
training and promoted as chargman. On these
scores the union has sought for the relief that
Shri Khem Karan D. Sharma be sent for training
and be treated senior chargeman as junior were
promoted as chargeman overlooking him and that
the concern workman be awarded all the
consequential benefits of chargeman from the
date of his junior are promoted as chargeman with
further prayer for compensation for his suffering
and ‘also for cost of the suit and also for any
other relief to which the concern workman is
found entitled. '

The contention of the first party management of
Western Railway as per written statement is that
the reference is not maintainable and the dispute
referred for adjudication is not Industrial Dispute
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as defined under section 2 (K) of I.D. Act.
However the first party admitted that the concern
workman Shri Khem Karan D. Sharma is
permanent Railway Employee. It has also been
stated that the concern workman Shri Khem
Karan D. Sharma is working as Mill Wright Fitter
Gr.-I under Chief Works Manager, Engineering
Workshop, Sabarmati and it is not true that he is
working as Mill Wright Fitter Gr. I1. It has also
been admitted that the concern workman
Shri Khem Karan D. Sharma and 3 others were
selected for the post of intermediates apprentice

- chargeman, scale of Rs. 425-700. Further

contention is that such selection of Khem Karan
D. Sharma and 3 Other were subject to passing
final examination after completion of theoretical
and practical training of 104 weeks. And so 104
weeks training was mandatory for qualifying for
the post of chargeman. It has been denied that
there was lack of proper facility for theoretical
tra}mng at System ST S Ajmer for working Civil
Engineering. Further contention is that the
theoretical training cannot be imparted at
Sabarmati workshop. Further case is that there

- is a schedule and syllabus of intermediates

apprentice chargeman and the second party and
3 Others had been sent for training at STS Ajmer
from 19.05.1985 and the concern workman Khem
Karan D. Sharma has joined in the training at
Ajmer for 5 days but after 5 days Khem Karan
D. Sharma made request to the Principal STS
Ajmer to redirect him at Ahmedabad- Sabarmati.
The grievance of the second party is that there
is vast difference in between training at STS
Ajmer and works being performed at work
workshop Sabarmati. The representation of the
second party were considered and decided o the
effect that the second party be directed to STS
Ajmer for 50 weeks training as per schedule of
training letter No. E (R- & T) 890-16 (Ii) on
05.12.1988 and the said decision of the Railway
Administration was conveyed to the second
party by letter No. E-890/6/] dated 22,12.1988.
Even though the second party Khem Karan D.
Sharma failed to do so. So in view of the above
facts and as per proved syllabus by CEE
demand/request of the second party for imparting
training to Engincering/workshop Sabarmati was
not agreed to and the second party was advised
accordingly. It has been denied that the second
party Khem Karan D. Sharma was ignored in
sending for training. It is the case of the first
party that the second party Khem Karan D,
Sharma had left pre-selection first session
training at STS Ajmer and that he did not
complete 104 weeks training and did not pass the
qualifying test for the post of chargmen.
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Whereas the juniors have already completed 104
weeks training and passed the final test for
qualifying for the post of chargeman and so they--
have been appointed as chargeman. Further case
is that the post of chargeman is a selection post
and completion of 104 weeks training as per
syllabus and schedule is compulsory but the

second party Khem Karan D. Sharma had not

completed training for selection and promotion

so he is not cligible or entitled to a post of
chargeman. Further contention is that the dispute

about non-selection, non-promotion to charge

man was raised by the second party after 13

years and so the dispute is barred by law of
limitation, latches and acquisition. The second

party Khem Karan D. Sharma left the training at

his own will and he failed to join in the

theoretical training at Ajmer and he also failed

to follow the directions/instructions issued by

GM (E) CCG vide letter No. E- R & T 890/16 (I1)

dated 05.12.1988 and letter from CWM (EW)/SBI

vide No. E/890/6 dated 22.12.1988. On these

grounds it has been asserted that the second

party Shri Khem Karan D. Sharma is not eligible

or entitled to the post of chargeman as he failed

to complete training of 104 weeks as per syllabus

and failed to pass final test for the post of
chargeman so the second party is not entitled

to get any relief in this case and the reference is

fit to be rejected.

In view of the pleadings of the parties the second
party has submitted 13 documents as per list Ext.
9 and the 13 documents have been marked Ext.
9/1 10 9/13. The second party PRKP submitted a
pursis at Ext. 12 regarding production of 8
documents by the first parties which are in the
possession of the first party and those
documents have been refereed in the written
statement at Fxt. 8 of the first party and order
was passed directing the first party to comply
or reply. The second party PRKP vide Ext. 15 a
list submitted a docurnent (copy of office order
of 1994 dated 14.08.2004). Besides affidavit of the
concerned workman Shri Khem Karan D. Sharma
at Ext. 19 is filed in lieu of examination-in-chief
and he was cross-examined by the lawyer of the
first party. On behalf of the first party the
affidavit in lieu of examination-in-chief at Ext. 20
of the management witness namely Ramesh
Tolani Works Manager, Engineering Workshop,
Sabarmati was filed and he was cross-examined
by Shri T .R. Mishra, Advocate for the second .
party. On behalf of the first party 15 documents
were produced through a list Ext. 21 and the
documents have been marked Exts. 21/1 to

IS
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21/15. Subsequently the second party PRKP
produces 5 documents under a list Ext. 23 and

" the documents have been marked at Exts. 23/}

to 23/5,

In view of the pleadings of the parties coupled
with the cral and documentary evidence adduced
in Ehis case on behalf of both sides, the following
issues are taken up for consideration and arriving
at decision in this case.

ISSUES
Whether the reference is maintainable?

Has the concern workman/second party/PRKP
union has valid cause of action?

Whether the reference is barred by timitation due
to delay and latches in raising the Industrial
Dispute?

Whether the second party workman Shri Khem
Karan D. Sharma had been afforded second
opportunity for training of intermediates
apprentice chargeman at STS, Ajmer by the
Railway Administration?

Whether the grievances of the concern workman
had been meted out by the first party Railway
Administration when the concern workman
returned back after 5 days of training at STS,
Ajmer?

Whether the concern workman Shri Khem Karan
D. Sharma had acquired a lawful right for being
appointed for the post of chargeman without
Jjoining the training schedule as per syllabus?

Whether the concern workman has a legal right
for treating him as senior chargeman on the

. basis of his selection for the post of intermediates

(IX)

@

apprentice chargeman scale of Rs. 425-700 (R) as
per office order dated 14.06.1985 issued by the
Administration of first party?

Whether the demand made by the PRKP under
the terms of reference as per schedule is legal
and justified?

Whether the second party is entitled to the relief
as prayed for?

What orders are to be passed?
FINDINGS
ISSUENQ. IV& YV

This is admitted fact as per Ext. 9/2 letter dated
09.07.1984 that concerned workman Khemkaran
D. at 8r. No.7 alongwith 13 more employees were

. short listed for written test for recruitment of

Intermediate Apprentice chargeman and as per
Ext. 9/3 office order No. 160 dated 14.06.1985 four

employees including Khemkaran D. (at St. No. 3)
were found suitable for the post of Intermediate
Apprentice chargeman scale Rs. 425-700 (R). It
is also admitted position that these four
including workman had to undergo 104 weeks
training containing 52 weeks theoretical training
and 52 weeks practical training and on °
completion of training they have to further
undergo final examination/test which was
compulsory for them to pass the final test, before
getting qualified for the post of chargeman. It is
also not disputed that a schedule of training
programme was notified and furnished to the 4
selected employees including concem workman
of Sabarmati, workshop. As per Ext. /4 dated
02.07.1985 according to approved séhedule of
training-theoretical and practical-after comﬂletion
of basic training of 12 weeks as STC Ajmer and
for the 12 weeks training in Engineering
Workshop Sabarmati, they being Apprentice
chargeman were to be examined by Dy. CE (EW)
Sabarmati based on their choice of groups and
only those employees who passes those tests
will have to be given intensive training of 38
weeks in 3 sessions at STC Ajmer and 38 weeks
in Engineering workshop, Sabarmati. There was
also condition in the letter dated 02-07-1985(Ext.
9/4) that the candidates who fails in the pre-
selection test will revert back in their original
trade. This is also admitted position that as Ext.
9/5 letter dated 16.08.1985 of Dy. CE (E/W)'s
office, Sabarmati 4 selected candidates
Intermediate Apprentice Chargeman namely
1- Harisaran S., 2- Banwarilal, 3. Khemkaran D
(Concern workman) and 4. Kantilal M (S.C.) were
relieved on 17.08.1985 (AN) directing them to
report the Hostel Warden S.T..S. Ajmer on
18.08.1985 for receiving theoretical training of first
school session of Intermediate Apprentice
chargeman. Further as per Ext. 21/ dated
24.05.1983 from GM. (E) CCG, Addressing to Dy.
CE (EW) Sabarmati, it was intimated regarding
approval by CBE as to the schedule of training
and syllabus of Intermediate Apprentice
chargeman. Ext. 21/4 is the schedule of training
and syllabus of intermediate Aprentice
chargeman scale Rs. 425-700 (R) Engineering
workshop Sabarmati. As per schedule total
period of training was 104 week in which
Training as S.T.S. Ajmer was 12 week pre-
selection training then 12 week pre-sejection
training at Engineering workshop Sabarmati then
38 weeks post selection training at S.T.S. Ajmer
and then 38 weeks post selection practical
training as Engineering Workshop Sabarmati.
Thus training at S.T.S. Ajmer was 50 weeks and
at Eng. Workshop Sabarmati. 50 weeks-total 100
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weeks and 4 weeks were provision of leave and
thus total training at Ajmer and Sabarmati was
104 weeks.

As per of the evidence of the S.P. workman
Khemkaran D. at Ext. 19 he joined the theorutical
training (pre-selection training) at System
Training School Ajmer as per direction (Ext. 9/
5) and participated in training for 5 days only.
From perusal of Ext. 21/5 the zerox copy of
application dated 23-08-1985 of the S.P. workman
Khemkaran D. addressing to the principal system

. Training School, Ajmer he (concerned) workman

showed inability to continuc training here due to
hard syllabus and requested to the principal sent
him back to Engg. Workshop Sabarmati, so that
he may manage for his entire training at
Sabarmati. Then as per Ext. 21/6 the principal
S.T.S. Ajmer vide letter dated 23-08-1985
addressing to Dy. CE (E/W) Sabarmati to the
effect that Khemkaran D. and Kantilal M.
Intermediate Apprentice chargeman have

expressed inability to continue schedule training. -

here and so they are being sent back. The second

- party produced his application/letter dated

26-08-1985 written in English to Dy. CE (EW)S.B.1
marked Ext. 9/6. Ist party has produced letter
dated 26/27-08-1985 written in Hindi by
Khemkaran to Chief Engineer Bridge,
Churchgate, Mumbai. As per Exi. 9/6 Khemkaran
requested to Dy. CE (E/W) S.B.S. for arranging
his training at Sabarmati Workshop. As per Ext.
21/7 Khemkaran D, and Kantilal M. Jointly written
letter to Chief Engincer Bridge, Churchgate,
Mumbai through Add. Chief Engineer that their
training be arranged at Engg. Workshop
Sabarmati in order to prove their ability since
training at Ajmer as per syllabus is out of course
not learnt by them. Ext. 9/7, 9/8, 9/9, 9/10, 9/1]
are letters of Khemkaran D, dated
27-12-19835,17-03-1986,13-05-1987, 29-06-1987 and
15-05-1989 addressed to Dy. Chief Engineer,
Chief Engineer Bridge Churchgate, Mumbai, Dy.
Chief Engineer, Engg, Workshop, Sabarmati and
Chief Works Manager Engg. Workshop,
Sabarmati making request and representation as
to change of venue of his training from Ajmer to
Sabarmati and also the change the approved
syllabus for him that suited to him. The
worksman all those letters/representations are
regarding his personal grievance against
theoretical training at §.T.S. Ajmer as per
syllabous. The Western Railway Mazdoorsangh
in its letter dated 21-05-1990 through Secretary
(Ext. 9/12) highlighted personal grievances of
Khemkaran D. that he is not science student and

wvwmwww-mlu-'t [T 1 TF T TR ..quw mp“‘wruw" "

the training imparted at STS Ajmer is not suited
to him. Then as per letter dated 15-03-1991 of
General Manager Head Quarter Officg,
Churchgate, Mumbai (Ext. 9/13) addressed to
General Secretary W.R.M.S. intimating that 50
weeks theoretical training is prescribed at STS
Ajmer as per syllabus and also intimating that
Shri Khemkaran D. and Kantilal were selected as
Intermediate mechanic from Artison category and
theoretical training for them is given only a STS
Ajmer as per syllabus and not in Engg.
Workshop Sabarmati. As per such intimation it
was made known to . the workman Khemkaran
D. that theoretical training for intermediate
Apprentice chargeman can only be imparted at
STS Ajmer and not at other place. It is also
rematkable to note that as per letter dated
18-10-19835 (Ext. 21/8) the Dy. CE (EW) Sabarmati
on showing unwillingness to undergo theoretical
training at STS Ajmer and reported back on
27-08-1985 they were posted back to their original
posts as requested by them and the copy of this
letter was also sent to the principal STS Ajmer
and ACME Ajmer. As per letter dated 06-06-1987
(Ext. 21/10) of Dy. CE (E/W)'s office Sabarmati
addressing to Khemkaran D, it was made known
to him (workman) that as per schedule of training
approved and laid down by CBE/CCG . Vide letter
dated 24-05-1983 Intermediate Apprentice
chargeman has to take training at Ajmer and SBI
workshop. It was also intimated to him that there
is no relevance of your referring the practice
followed in the signal workshop, Sabarmati. From
the letter dated 21-09-1987 of Dy. CE (E/W)'s
office, Sabarmati addressed to CE (E) (CCG) (Ext.
21/12) intimating that Khemkaran D. showed
unwillingness to undergo theoretical training at
STS Ajmer, whereas presently two candidates (1)
Harisaran S.and (2) Banwarilal M. are undergoing
training 104 weeks. It has been further intimated
aboutl main grievance of concern workman
Khemkaran D. that theoretical training at STS
Ajmer being pertaining to the science and
mathematics. So request was made to sought for
approval of competent Authority whether
request of Khemkaran to undergo theoretical
training (which is part of training in syllabus) in
any other workshop where such facilities are
available may be considered as no facilities of
theoretical training are available in the workshop
at Sabarmati. Then General Manager (E)
Churchgate Mumbai vide letter dated 05-12-1988

1

s

(Ext. 21/12) intimated to Dy. CE (E/W) Sabarmati

in reference to letter dated 21-09-1987 that it has
been decided that Shri Khemkaran D. may be
directed to STS Ajmer for 50 weeks theoretical
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training as per schedule of training and syllabus
of Intermediate Apprentice chargeman. Then
through the letter dated 22-12-1988 of CHM
(EW)'s office, Sabarmati (Ext. 21/4) S.8. (MW)
Sabarmati was intimated to inform Khemkaran D.
Fitter Gr. II in connection with his letter dated
29-06-1987 (Ext. 9/10-21/11) reproducing copy of
GM (E) CCG Letter dated 05-12-1988. The
management witness Ramesh Tolani during
cross-examination has stated that there is no
documentary proof that Khemkaran D. was
informed about letter Ext. 21/10 that Intermediate
Apprentice chargeman has to take training at
Ajmer and S.B.I Workshop and also informing
about no relevance to refer the practice followed
in the signal workshop Sabarmati, In this
connection management witness vide para 29
during cross-examination has stated that the
candidate selected through R.R.B. possess
technical Diploma or Degree and so they are
given training at Sabarmati whereas from ranker's
quota or promotion quota training is must. So it
is quite admitted position that the candidates
selected from 25% ranker's quota are required to
undergo theoretical training at STS Ajmer and
practical training at Engg. Workshop Sabarmati.

So candidate from rankers quota as in the case of -

workman Khemkaran D. cannot equate himself
with that of selected candidate through R.R.B.
who possess technical Diploma or Degree.

It is clear that as per pursis of S.P. at Ext. 12 for
production of 8 letters/documents by lst party
those were also produced by the first party as per
Ext. 21 (list) from Ext. 21/1 to 21/15. As per order
dated 06-09-2000 of the tribunal on Ext. 12, the
Ist party had complied with by production of
document. '

The S.P. (Union) has produced letter Ext. 15/1
dated 14-08-2004 office order No. 94 of CWM
(EWY)'s office Sabarmati regarding Training of
Intermediate Apprentice J .E. IT in systern training
center Ajmer whereby candidate from this
catégory was to undergo 9 months theoretical
training at Ajmer and 9 months practical training
at Engg. Workshop Sabarmati. This does not go
to help workman Khemkaran D. in any way
because he had been selected from ranker's quota
for Intermediate Apprentice chargeman and not
for Intermediate Apprentice J.E. II.

Four documents produced by the 1st party on
27-01-2005 are not relevant documents for this
case since those are concerning Bank's service,
pay scale, rules and regulations. Those are
redundant documents in present case and so no

be73 4 12-3)

2)

(13)

exhibits number were given on producing such
documents, '

f S -

Ext. 21/15 is office order No. 135 dated 13/12-2005
regarding position of staff retiring in 'this year
2006. Engg. Workshop Sabarmati. The name of
workman Khemkaran D, is at Sr. No. 7
Designation J.E.-II scale 5000—8000 date of
retirement on 30-09-2006 with other details. So
admittedly workman Khemkaram D. retired on
30-09-2006 from the post of J.E. I (PLR). As per
evidence of management witness at Para 32 ( Ext.
20) Khemkaran was given promotion to the rank
of Junior Engineer on the basis of his seniority
as per Ext. 23/2, From perusal of Ext. 23/2 he was
given promotion against existing vacancy of J .E.
II in the scale Rs. 4500—7000 (RSPD) with Spl.
Pay Rs. 100 pm. It has been also incorporated
that above adhoc promotion is provisional subject
to outcome of court/CAT cases if any.

The two letters Ext. 23/3 and 23/4 are important
for discussions and has to be examined whether
workman Khemkaran D. selected from rankers
quota as Intermediate Apprentice chargeman had
been given 2nd time opportunity to receive
modified theoretical training of 3 months. 3
months each in the year 1994. As per evidence
of management witness at para 31 (Ext. 20) he
does not know that there is any time factor
forgiving promotion to staff who refuses
promotion. He (MW) vide para 31 stated that the
Deptt. issued order in the year 1987 for sending
workman Khemkaran D. for training at Ajmer.
But no any documentary proof has been
produced. Ext. 23/3 is letter dated 28/28-03-1994
from principal STS Ajmer to CWM, Engg.
Workshop, Sabarmati on the subject training to
Intermediate Apprentice Chargeman. It was
informed to extend necessary assistance for
deputing some staff for teaching the theoretical
course of 3 days of STS Ajmer for aritsan staff

-of Engg. Workshop Sabarmati. It was also

intimated to prepare syllabus at SBI end asking
to send syllabus and advise acceptance so that
training of staff of Engg. Workshop Sabarmati
could be accorded for the theoretical training of
3 months each. It was informed that presently 1st
theoretical session (i.e. 4 sessions of 3 months
each) for App. Mech/Txr/Elect. has been
tentatively prepared from up to December 1994
at STS Ajmer. Ext. 23/4 is another letter of
principal STS Ajmer dated 2-04-1994 on the
subject training Intermediate App. Chargeman
scale Rs. 1400—2300 (RP) addressed to the chief
works manager Engg. Workshop, Sabarmati. This
is with.reference to D.O-Letter No. E890/6/1 dated
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09-04-1994 of CWM., S.B.I and telephonic talk
made by PSTS Ajmer with WM SBI on
20-04-1994. It has been informed by PSTS Ajmer
that STS Ajmer is already overloaded with 5
sessional courses of various wings and groups
every month with skeleton of teaching faculty
members and so there is no scope of adjustment
of Inter. Apprentice Chargeman of Engg.
Workshop, Sabarmati by providing separate
course. However it was intimated that separate
course of training to Inter. App. Chargeman of

Engg. Workshop Sabarmati has been planned in-

2nd session in the month of August to October
1994 and so Inter Appre. Chargeman may be
accepted for 2nd session, and onwards on the
following condition-(a) it may qualify Ist session
before August-1994 by conducting condensed
course of 2months during June-July-1994, b) after
pressing out st session, these trainees will to
continue here at S. T.S Ajmer along with regular
course trainees of 1st session followed by HI &
IV session as planned, (¢} An officer or senior
supervisor may be deputed for the subjected
special topic for Engg. Workshop training as we
don't have any teaching faculty member to
undertake such subject. It was aiso intimated for
taking approval of H.Q. for the conduct of
condensed course and deputation of Engg. Branch
teaching faculty members to enable as to plan for
the course accordingly and call letter is issued.

From these documentary evidence provided on
behalf of union (S.P) it has come into picture
clearly that for imparting theoretical training to
the selected candidates as Intermediate Appre.
Chargeman special and condensed course of
training of 3-3 months was to be provided instead
of 104 weeks training including 50 weeks
theoretical training at STS Ajmer as per schedule
syllabus of GM. (E) CCG's dated 24-05-1983 (Ext.
21/4). So, now it was on part of Ist party No.1
chief works manager Engg. Workshop, Sabarmati
to take action accordingly to send selected
Intermediate Apprentice chargeman including
the concern workman Shri Khemkaran D. Sharma
to take training through condensed course of 2
months and then special training of 3 months
each of 2nd, 3rd and 4th session of STS Ajmer.
There is no evidence even of M. W. Shri Ramesh

Tolani (vide Ext. 20) that the second party had i

been afforded second oppertunity for training of
Intermediate Apprentice chargeman according to
the letter of principal STS Ajmer (Ext. 23/3 and
23/4). No any document has been produced to
show that 1st party had extended second
opportunity to the concern workman by issuing
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order for joining special training course meant
for selected candidate from Engg. Workshop
Sabarmati. It is also proved that in the year 1994
concemn workman Shri Khiemkaran D. Sharma was
well continuing at Engg. Workshop, Sabarmati
and the office order No. 160 dated 14.06.1985 (Ext.
21/3) had not been superceded so far as
selection of Khemkaran D. as Intermediate Appr.
Chargeman was concerned. But even then the
grievance of the concerned workman was not
meted out by the Western Railway
Administration (Ist party) when the concern
workman returned back after 5 days of theoretical
training at STS Ajmer when af that time he had
to undergo 50 weeks theoretical training at Ajmer
as per course and syllabus of 1983 (Ext. 21/4 )
where the concern workman was agitating his
grievance through series of representation and
eventually when in the year 1994 it has been
decided to impart condensed course of two
months and special training of 3 months each at
Ajmer then it was incumbent on part of 1st party
to send the concern workman for training
second time but the 1st party failed in this regard
and the workman Khemkaran D. Sharma had
suffered in getting the intermediate Appr.
Chargeman scale of 1400-2300 (R.P) in the year
1994, '

As per discussion made above, 1 find and hold
that second party workman Shri Khembkaran D.
Sharma was not afforded second oppourtunity for
training of intermediate Appr. Chargeman at STS
Ajmer as per modified training schedule of two
months condensed course and followed by 3
months each of 3 sessions of training as per letter
of PSTS Ajmer (Ext. 23/3 and 23/4). 1 further find
and hold that the grievances of the concern
workman had not been meted out by the [st party
Western Railway Administration when the
concerned workman had returned back after 5
days of training at STS Ajmer and was along
waiting for second time sending him for taking
training at Ajmer until his retirement in the year
on 30.09.2006. Thus the st party denied
opportunity to Shri Khemkaran D. to get scale of
chargeman in the year 1994. Thus issue No. IV
& V are decided against the st party.

ISSUE NO. Vi

In view of the findings given in the foregoing
paras while deciding issue No. IV & V. | further
find and hold that the second party (workman
Khemkaran D). Sharma) has had acquired a lawful
right for being appointed for the post of
chargeman without joining the training schedule

L ECRREE | Lt (1
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as per modified condensed course and special
training schedule from June, 1994. This issue is
decided in favour of second party accordingly.

ISSUENO. VI

In view of the findings given in the foregoing
paras while deciding .issue No. IV, V & V1, I find
and hold that the workman Shri Khemkaran D.
Sharma has legal right for treating himself as
chargeman and getting that scale from June 1994.
But he has no legal right for claiming himself as
senior chargeman on the basis of his selection for
the post of Intermediate Apprentice chargeman
as per office order dated 14-06-1985 when he had
failed to complete course training of 104 weeks
as per Ext. 21/4 and so the concern workman
Khemkaran D. cannot claim seniority over the
chargeman appointed earlier after successful
completion of 104 weeks of schedule training
from the year 1987 and onward upto may 1994,
But certainly a legal right had been acquired by
him in not sending him for special training
schedule from June 1994 and onward up to his
retirement on 30-09-2006. So certainly candidates
selected after June, 1994 as Intermediate Appr.
Chargeman and sent for training under condensed
course and special training schedule of 3 months
each at STS Ajmer or at other training Centre
including Engg. Workshop, Sabarmati and
thereafter on completing training their
appointment as chargeman, shall have no claim
of seniority over the second party workman
Shri Khemkaran D. Sharma. This issue is decided
accordingly.

ISSUENO. LTI & 111

In view of the finding to issue Nos. IV, V, VI &
VII is the foregoing, 1 find and hold that the
reference is maintainable and the concern
workman/second party union PRKP has valid
cause of action to raise Industrial Dispute and
that the reference is not barred by limitation due
to any delay and latches in raising the Industrial
Dispute.

ISSUENO. VIl

As per findings given in the foregoings, the
demand made by PRKP in this reference as per
schedule is legal and justified to the extent
regarding denying second opportunity for
training of Inter. Appre. Chargeman to
Khemkaran D. Sharma, then Mill write fitter Gr.
II, Sabarmati Engg. Workshop as per finding to
Issue Nos. 1V, V, VI& VII given from para 7
to 17,

(20) ISSUENOs. IX& X

In view of the findings apove, the second party
(workman Khemkaran D Sharma) is eptitled to
be treated as Chargemap from June, 1994 for
getting scale of chargeman from that period, and
he is entitled to get seniority from that period
and to get consequential/monetary benefit. The
first party are directed to calculate/workout the
monetary benefits of the workman Khemkaran D.
Sharma since retired on 30-09-2006.

The reference is allowed in part accordingly. No order
as to cost. ‘

The 1st party are directed to comply with this order/
direction within two months from the receipt of copy of
award, failing which the calculated/worked out amount of
monetary benefits will also carry interest @ 9% per annum.

This is my award.
BINAY KUMAR SINHA, Presiding Officer

=4 feeehl, 17 ST, 2012
1.3, 33833t faag srfufrm, 1947 (1947 1
4) B YT 175 FEUH, ST TER AR W@+
YU F gag P! ol e wdwi # o=, sryay §
fafde ofiuifire faa & f=w wEr e sfw
Fo 2, UAETE % U9 (A ¥ WA 133/1996) FI TEHIVE
FIA E, B TER HT 17-10-2012 T J1G 5% 01

[H, To-20012/364/1995-311¢ 31 (Fi-1)]
HEATT FAR, I ATGFT
New Delhi, the 17th October, 2012

§.0. 3383.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 133/
1996) of the Central Government Industrial Tribunai-cum-
Labour Court No. 11, Dhanbad as shown in the Annexure
in the Industrial Dispute between the employers in relation
to the management of M/s. BCCL, and their workman,
which was received by the Central Government on
17-10-2012.

[No. L-20012/364/1995-IR (C-)]
AJEET KUMAR, Section Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIALTRIBUNAL NO. I1 AT DHANBAD

PRESENT
Shri Kishori Ram, Presiding Officer

In the matter of an Industrial Dispute under section
10(1)(d) of the LD. Act., 1947
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Reference No. 133 OF 1996

Parties:  Employer in relation to the management of
' Lodna Area of M/s BCCL and their workman.
Appearances:

On behalf of the workman: Mr. S.C. Gaur, Ld. Adv,

Mr. D.K. Verma, Ld.
Adv.

On behalf of the Management:

State : Jharkhand
Dated, Dhanbad, the 4th Sept. 12
AWARD

Industry : Coal

The Government of India, Ministry of Labour, in
exercise of the powers conferred on them under Section
1O(1)Xd) of the I.D. Act., 1947 has referred the following
dispute to this Tribunal for adjudication vide their Order
No. L-20012/364/95-IR (Coal-I} dt. 1-11-1996.

SCHEDULE

"Whether the demand by the Union, for employment
of Smt. Girija Devi W/o Late Ishwar Dusadh under
NCWA provisions by the Management of Jairampur
Colliery of M/s B.C.C.L. is legal and justified? If
80, to what relief is the workman entitled?"

2. The case of petitioner Smt. Girija Devi as sponsored
by the Union concerned is that here late husband Ishwar
Dusadh, the Ex. Hard Coke Trammer of Jairampur Colliery
suddenly fell ill and showed signs of insenity, so he was
taken to Ranchi for his treatment under Dr. B.N.
Chakravarty of Ranchi Mansik Arogyashala, Kankee,
Ranchi, where he died on 7-1-1988 while in service. After
two months of his death, the Management of Jairampur
Colliery illegally dismissed him as per its order dt.
10-3-1988. She as dependant of her deceased husband is
entitled to secure employment under clause 9.4.02 of the
N.C.W.A. The alleged domestic enquiry was unfair and
improper, as not notice of enquiry was served upon the
the workman concerned, rather it was held mechanically
and against the principle of natural justice, despite all the
informations of the workman's illness and precarious
cordition to the Management. Though here representation
dt. 8-1-1993 was regreted by the Management as per its
letter dt. 28-8-1993 about her no entitlement to
employment, as he was dismissed from his service. She
demanded as per her representation dt. 27.9.1993 to the
General Manager, Lodna Area, for her employment, but
the action of the Management was arbitrary and
unjustified,

At last, the failure of the conciliation proceeding raised
by the Union before the ALC(C), Dhanbad due to rigid
attitude of the Management resulted in the reference for
adjudication. The demand of the Union is quite legally
Jjustified.

I8 INS L SRS ) St s

3. The Unien in its rejoinder with categorical denials
has pleaded that workman Late Ishwar Dusadh had
worked till 03-08-1987. The enquiry was quite mere
formality. The mental illness and the long treatment of the
workman was duly informed by the Union, the petitioner
(wife of the workman) to the Management. The ground
of delay and laches are baseless. The identification of the
petitioner as per the certificate of the BDO, Arrah (Bhojpur)
and the Mukhiya was already accepted by the
Management, and other documents unchallenged.

4. Whereas specifically denying the case of the Union,
the Management has pleaded that the workman named
Ishwar Dusadh at Jairampur Colliery had abandoned his
service from 22-12-1986. So he was issuéd the charge sheet
after one year of his abandonment of service. At the
departmental enquiry fairly held by the P.K. Singh,
Sr. Personnel Officer, fairampur Colliery, as the Enquiry
Officer into the chargesheet in accordance with the rules
of natural justice, after serving necessary notices and
widely publishing it in the local newspaper, he submitted
his enquiry report that the workman was unauthorisedly
absenting from his duty without any due course.

The Management as per letter dt. 7-3-1988 dismissed
the workman from his service, as he never turned up for
his duty since his abandonment of his service. It was
published in the Local Newspaper having wide circulation.
But the sponsoring Union after more than seven years put
the demand for the employment of Smt. Girija Devi as the
dependant wife of the workman, stating the death of the
workman in Jan., 88. No industrial dispute can be raised
by the Union after death of the workman, for neither the
lady was ever a workman of the company nor the workman
was a member of the Union. The N.C.W.A, provides for
employment to the dependants only on compassionate
ground for the interest of the workman’s family members
and it has provided for monetary compensation to the
widow of deceased workman of certain cases, but the Lady
petitioner having no genuity of herself and medical
certificate of the workman's death has no right to claim
for employment. At present, due to surplus manpower the
company has introduced voluntary scheme to reduce the
strength of workmen by paying heavy amounts to them;
so it has been too impossible for the management to
consider the cases of Ladies for employment.

5. Further the Management in its rejoinder has pleaded
that the Lady petitioner has procurted the fabricated
certificate indicating the death of the workman on
7-01-1988 with a view to make out the present case. The
conciliation failed for unreasonable and illegal demand of
the Union. The petitioner is not entitled to any relief.

6. FINDING WITH REASONING

In this case, WWI Girja Devi, the petitioner herself on
behalf of the Union, and MW I Kumar Manoj, Dy.

[N RUE] i.uli«w” [}
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Personnel Manager, Jayrampur Colliery for the
. Management have been examined.

Mr. S.C.rGaur, Learned Advocate for the petitioner Girja
Devi has submitted that her husband Ishwar Dusadh was
an employee in Hard Coke Ovens of Jayrampur Colliery,
but he;'died in January, 1988 for which the Company had
also given Rs. 3,000 for his funeal ; when she submitted
her -application with all original documents for her
employment, the Company as per letter (dt. 28.3.93 - Ext.
W.1) rejected her prayer for employment. Her further
statement is that her husband had neither left her service,
50 his dismissal from service after an alleged enquiry was
quite wrong. Here the fact of payment of Rs. 3000 by the
Company for the funeral expenses of the deceased
workman is unpleaded, so its oral evidence is inadmissible.
Mgreover, she could not proved any information of
whereabout of her husband or of his death to the
Management. Mr. Gaur Ld. Advocate for the petitioner,
relying upon the authority 2011(4) JLJR 161 (SB), United
Coal Workers, Union Vs. Union of India, as submitted as
held therein, that Ramesh Chandra Working as Sr, PA. at
- the General Manager's Office, Kathara Area of M/s CCl
was arbitrarily dismissed by the Management without
service of a notice/a chargesheet upon him about any
enquiry while he was suffering from bone T.B. and he was
on leave from December, 1984; the Tribunal upheld that
the petitioner was not entitled to any relief,but the Hon'ble
High Court concerned set aside the order of the Tribunal
observing no person can be considered and no order
prejudicially affecting a person can be passed by a Public
Authority without affording him reasonable opportunity
to defend himself and represent his cause (Paras 10, 11,
14 & 18).

7. Mr, D.K, Verma, the Learned Advocate for the
Management contended that workman Ishwar Dusadh
began to unauthorisedly absent from his duty since
22-12-1986, for which he was on 7-3-88 dismissed after due
department enquiry; but after lapse of seven years, his
widow (Petitioner) applied for her employment in his place,
on the ground of dismissal of her husband as per the
Management's letter (Ext.M.1). It is further argued on his
behalf the management that said ruling is inapplicable to
the case in view of the terms of the reference because the
evidence of MWI Kumar Manoj, Dy. Personnel Manager
concerned reveals that when Ishwar Dusadh worker of
Jayrampur colliery began to absent from Dec., 1986, he
was chargesheeted as per the chargesheet (dt. 22-12-87)
(Ext. ML), but no reply of the chargesheet received; so
the Enquiry Officer was appointed as per letter dt.
13-01-1988 (Ext. M.2), he sent him the letters dtd. 13.1.88
and 23-1-1988 (Ext.M.3/1 and 3 respectively) of Enquiry
Notices by Regd. Post as also published in the Daily
(Mark X for identification) for his participation in the
enquiry proceeding as per its record (Ext. M-4) at the

loza 4071922,

Enquiry Report (Ext. M.5) of the Enquiry Officer S.N.
Tiwary, the workman was dismissed as per the dismissal
letter of the Competent Authority S.N. Tiwari (Ext.M.6)
and the notice of his dismissal was published in the
Newspaper (Marked Y/1) as per thé letter for its
publication (Marked Y). The MW! has established in
cross examination that Girija Devi (Petition) has not given
any information, rather she gave the information of her
husband's death to the Management after seven years in
the year 1993. He has admitted that the N.C.W.A. provided
for employment of the dependant (of an emplgyee) by the
Management if the employee dies during the service
period.

8. On consideration of the aforesaid materials available
on the case record, I find that the Reference inwvo]ves an
incidental issue to it whether the deceased worfmag died

in course of his employment of died after his dismisisal.

In this case, the Lady petitioner has crally proved the
death of her workman husband in Januvary 1988 (07-01-
1988) as revealed in the cfoss examination of MW, whose
dvasive reply to the question about the dismissal of the
workman from his job after two months of his death on
07-01-1988 amounts to an affirmative admission of it. At
the exparte enquiry into the chargesheet dt. 22-12-1987
for his unauthorised absent from 22-12-1986 (Ext. M.1),
he was dismissed from service w.e.f.
10-03-1988 as per the Dismissal letter dt. 07-03-1988 of the
Colliery Agent (Ext. M.6) but it lacks any proof of its
service except its publication in a daily (Mark X/1 for
identification). Besides that, thé Enquiry Notices (Ext. 3,
& 3/1) has no proof of any service served, unserved or
returned, upon the workman. Their all the aforesaid facts
conclusively prove that the workman expired during the
tenure of his service, so his alleged dismissal seems
infructuous. Therefore, the Management's letter dt.
28-08-1993 (Ext.W.1) refusing her employment on the score
of the alleged dismissal of her deceased husband for his
unauthorised absence is unsustainable.

9. In result, it is hereby awarded that the demand of
the Union for employment of Smt. Girija Devi (petitioner)
W/o Late Ishwar Dusadh under N.C.W.A. provision from
th¢’ management of Jairampur Colliery of M/s BCCL is
quite legal and justified. Since the workman died during
the continuity of his service, no question arises for a relief
to him rather in view of the nature of the case, the
petitioner is entitled to her employment in place of her
deceased workman husband as per the rules of the
N.C.WA.

The Management is directed to implement the*Award
with a month from the date of its receipt after its
publication in the Gazette of the Government of India.

KISHORI RAM, Presiding Officer.
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$.0. 3384.—In pursuance of Section 17 of the
Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 142/
2000) of the Central Government Industrial Tribunal-cum-
Labour Court No. I, Dhanbad as shown in the Annexure
in the Industrial Dispute between the employers in relation
to the management of M/s. BCCL, and their workman,
which was received by the Central Government on
17-10-2012.

[No. L-20012/278/2000-IR(C-)]
AJEET KUMAR, Section Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL (No. 2) AT DHANBAD

Preésent
Shri Kishori Ram, Presiding Officer.

In the matter of an Industrial Dispute under Section
10(1){d) of the LD, Act, 1947.

REFERENCE NO. 142 OF 2000.

PARTIES: Employer in relation to the management of
Sijua Area of M/s. BCCL and their workman.

APPEARANCES:
On behalf of the workman: ~ Mr. N.G. Arun, Union Rep..
On behalf of the Management: Mr. D.K. Verma, 1.4, Adv.;
State : Jharkhand
Dhanbad, the 24th September, 2012,
AWARD

The Government of India, Ministry of Labour, in
exercise of the powers conferred on them under Section
10(1)(d) of the L.D. Act, 1947 has referred the following
dispute to this Tribunal for adjudication vide their Order
No. L-20012/278/2000(C-) dt. 25.10.2000.

Industry: Coal

““""""""W""““"“"""’ [ T ST m..lmqqlwr mhr:uwr Wll oo
] F kM 1 y

SCHEDULE

“Whether the action of the management in not

regularising Shri Jay Ram Prasad as Dumper Driver ~

m Gr.'D' we.t. 1-2-1991 is justified? If not, to what
relief is the concerned workman entitled?” )

2. Neither Mr. N.G. Arun, the Union Representative nor
the workman Jay Ram Prasad present nor any witness for
the evidence of the workman produced despite several
opportunities for it. Mr. D.K. Verma, the Ld. Advocate for
the management is present.

Perused the case record. It reveals that the case has
been pending for the evidence of the workman since
6-12-2010, for which three Regd. notices di. 6-12-2010,
22-11-2011 and 30-07-2012 were issued to the General
Secretary, Rastriya Colliery Mazdoor Sangh, PO & Distt.:

.Dhanbad on the address noted in the Reference. The

present Reference relates to an issue of regularization of
the workman as Dumper Driver in Gr. D w.e.f., 01-02-1991
but the conduct of the Union Representative as well as the
workman shows their unwillingness or disinterestedness
in pursuing the case. This is the oidest case of the year
2000. Hence the case is closed and accordingly, order is
passed as on cxistence of the industrial dispute now.

KISHORI RAM, Presiding Officer
% fewed), 17 st 2012
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[€. Te1-20013/4/2012-37 3R (-1)]
TSI AR, ST Afemrd
New Delhi, the 17th October, 2012

$.0.3385,—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. CGIT-
2/6 0 2012) of the Central Government Industrial Tribunal-
cum-Labour Court No. II, Mumbai as shown in the
Annexure in the Industrial Disputes between the
employers in relation to the management of M/s. Chefair
Flight Catering, and their workman, which was received
by the Central Government on 17-10-2012,

[No. L-20013/4/2012-IR(C-D)]
AJEET KUMAR, Section Officer
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ANNEXURE

, BEFORE THE CENTRAL GOVERNMENT
» INDUSTRIAL TRIBUNAL NO2, MUMBAI

Present
K.B. KATAKE, Presiding Officer
REFERENCE NO.CGIT -2/6 of 2012

EMPLOYERS IN RELATION TO THE MANAGEMENT
OF M/S. CHEFAIR FLIGHT CATERING

Sr. Manager
M’s. Chefair Flight Catering
A Division of Hotel Corporation of India Ltd.
Sahar Airport
Chatrapati Shivaji Terminus
Mumbai-400099.
AND *
THEIR WORKMAN.
Shri M. D. Khandagale
.Room No. 143, Korba Mithagar
Laxman Wadi Wadala (E)

Mumbai-400 037.
APPEARANCES:
For The Employer Mr. 8. V. Alva,
Advocate.
For The Workman; Mr. M.A. Sheikh,
Advocate.
Mumbai, the 10th August, 2012

AWARD PART-IT

The second party workman has filed his statement of
claim at Ex-U-1 before the Third Labour Court, Mumbai.
According to him, he was employed with the first party
as a Sweeper since November 1979. He was transferred
to Transport Department to work as a Driver as he was
having valid driving license. He was working there till the
date of his dismissal by order dated 15-7-1993. The first
party issued charge sheet dt 29-10-1992 to the second
party workman for the allegations for unauthorized absence
from work for 69 days during Sept. 1991 to Sept. 1992
and issued second charge sheet-cum-suspension order
dated 01-03-1993 for alleged misconduct of moral turpitude
only on the basis of police information, As he was arrested
by police, he was unable to resume his work. According
to him both the charges are false, After release on bail he
attempted to resume his work but he was suspended
pending inquiry.

2. There was farce of inquiry and on the basis of
perverse findings of the Inquiry Officer, the workman was

dismissed from service from 15-07-1993. The appeal of the
workman was also dismissed by the first party. Therefore
the workman approached ALC (C) Mumbai. He has issued
notice to the other side and conciliation proceeding was
started. However they abruptly stopped the conciliation
procgeding by saying that State Government is the
appropriate Government. Therefore the workman
approached the authority of State Government. As
conciliation failed the reference was sent to the Third
Labour Court, Mumbai for determination of the justness
of dismissal of the workman. Workman has pfayed that -
the charge-sheets dt. 29-10-1992 and 01-03-1993 be
declared as illegal, bad in law, absurd and untenable under
the law. He also prays that inquiry and findings of inquiry
officer be declared unfair and the same be set aside. He
also prays that the punishment of his dismisal from
service be set aside. !

3. The first party company resisted the statement of
claim vide its written statement at Ex-C~4. According to
them, the workman was unauthorizedly absent for 69 days
dyring September 1992 to September 1993. Therefore first
charge sheet was issued to him. Subsequently the
management came to know that the second party workman
was arrested by Police for the charge of immoral act of
raping a girl. Therefore he was charge-sheeted for serious
misconduct of moral turpitude. According to them the
inquiry was fair and proper and there is sufficient evidence
against the workman. Therefore after hearing him, he was
dismissed from the services. The said order of dismissal
is just and legal. Therefore they pray that the reference be
rejected. '

4. The 3rd Labour Court decided the preliminary issues
af faimess of inquiry and perversity of findings of the
inquiry officer in favour of the second party. The Presiding
Officer held that the inquiry was not fair and proper and
the findings of the Inquiry Officer were perverse. The first
party vide their application Ex-28 have raised the point of
appropriate Government and the jurisdiction of the 3rd
Labour Court, Mumbai of State of Maharashtra. The 3rd
Labour Court had rejected the application.

5. The first party had challenged the said order in Writ
Petition no. 9724/2011. In the said writ petition Hon’ble
High Court passed the order by consent and directed the
3rd Labour Court, Mumbai to transfer the reference to this
Tribunal to hear further the reference from the stage where
the 3rd Labour Court, Mumbai heard the inquiry and
recorded the evidence.

6. in this matter the Third Labour Court by its award
dt. 27-10-2010 decided the issues nos. 2 and 3 and held
that the inquiry against the second party was not fair and
proper. He also declared that findings of the inquiry officer
are perverse, The award is on record at Ex-O-7. After the
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Part-I award, the issues are re-casted as follows:

Sr. TIssues Findings
No.
1. Whether first party has proved the

charges against the second party ? Yes.

2. If yes, whether the punishment
of dismissal is shockingly No.
disproportionate ?

3. Whether the workman is entitled
to be reinstated with back wages ? No.

4. What order ? As per final order.

REASONS
Issue no.1:-—

7. First party in this matter has filed affidavit of Shri
B.H. Kale working as a Dy. Manager (Personnel). His
evidence on affidavit is at Ex. C-30. In his affidavit he says
that, the second party was absent without any intimation.
He says on oath that the workman was absent on the
dates-shown in the éharge sheet. He further says that
attendances of employees are recorded in the punching
cards and the relevant punching cards from September,
1991 to February 1993 are filed on record. He further says
that second party had not taken prior permission from the
departmental head nor had given any intimation to the
Time Office or submitted any medical certificate for the
said period shown as unauthorized absence. He is
deposing on the basis of punching card of the relevant
period. He further says that the sccond party was also
absent from duty from 11-09-1992 till the date of issuance
of charge sheet dt. 29-10-1992. The first party has also
produced on record the inquiry papers with list Ex.C-5.

8. In this respect the fact is not disputed that the
workman could not attend his duties especially for the
period when he was arrested and kept behind bars for
several days. According to the workman he has given
intimation and had applied for leave. However this version
of the workman is unacceptable as neither he was
supposed to come to office to give intimation or to apply
for leave, In short, the version of witness Mr. Kale is well
supported with the circumstances on record that workman
was admittedly arrested by the police for the offence of
kidnapping a minor girl and for committing rape on her.
Though the reasons of absence are beyond the control
of the workman, it was his bounding duty to apply for
leave or at least he ought to have given intimation to the
Time Office about his absence. No such intimation was
given. Therefore the first charge sheet dated 29-10-1992
was served on him. The charges of unauthorized absence
cannot be cailed baseless or false as workman was infact
absent as he was kept behind bars on the charges of
kidnapping and committing rape on a minor girl. in short,
conclusion can be arrived at that the first party has proved
the charges of unauthorized absence for 69 days.

\-u--liwqwm"uum|||il||||; [l 1 LR m..nmq"’ W’MWF‘ L L LT

9. In respect of the other charge that workman has
committed an offence relating to moral turpitude. In this
respect the Ld. Adv. for the second party workmgn-i~
submitted that the said charge sheet was served on the
workman merely on the basis of FIR. According to him
the allegation against the second party workman of
kidnapping and rape were false and workman has no
concern with the same. He further submitted that the
workman was acquitted by the Sessions Court for the
offence punishable U/s 363, 376 IPC. Therefore Ld. Ady.
submitted that the charges levelled by the second charge
sheet do not survive as workman was acquitted by the
Sessions Court. He further submitted that the act of
alleged offence has not taken place at the workplace or
while performing the duty. Therefore the charge of moral
turpitude does not survive. In support of his argument
I.d. Adv. resorted to Apex Court ruling in Glaxo
Laboratories (1} Ltd. V/s. Labour Court, Meerut & Ors.
1994 11.1J 16 SC wherein the Hon'ble Apex Court in respect
of other act of misconduct other than standing orders
observed that:

“The contention that some other act of misconduct

* which would perse be an act of misconduct though not

enumerated in the standing orders can be still punished
must be rejected. ”

In para 11 of the judgment the Honble Apex Court
further observed that:

“Therefore keeping in view the larger objective
sought to be achicved by prescribing condition of
employment in certified standing orders, the only
construction one can put of CL .10 is that the
various acts of misconduct therein set out would
be misconduct for the purpose of $.0.22 punishable
under 5.0.23 if committed within the premises of the
establishment or in the vicinity thereof: >

10. The 1d.. adv. for the second party also resorted to
Calcutta High Court ruling in Amit Biswas V/s. State of
West Bengal & Ors. 2007 11 CLR 1004, In that case the
workman therein was suspended as offence was registered
against him under Section 498 A IPC and remained in jail
for more than 48 hours, However in that case also Hon’ble
Court observed that;

“Suspension during that period not mandatory
unless such criminal charges were related to his
official duties and/or involve high moral turpitude
on his part.” '

11. In both the above referred cases, the workmen
therein were not involved in a case relating to high moral -
turpitude of the respective workmen. Therefore ratio laid
down in both the rulings are not attracted to the facts of
the present case as workman herein was involved in a case

AT T
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relating to high moral turpitude. He was booked and
. arrested for an offence of kidnapping a minor girl and
commutting rape on her. The offence is related to high
moral turpitude. Therefore it is not necessary that such act
or offence is required to be committed at the work place
or inthe vicinity.

12; The Ld, adv. for the second party further submitted
that the workinan was acquitted by the Sessions Court in
the criminal case of kidnapping and rape. Therefore he
submitted that the charge sheet of moral trpitude filed
against the workman by the management does not survive,
In support of his argument Ld. Adv. resorted 1o Andhra

Pradesh High Court ruling in R.K.Ramju V/s. Regional -

Manager, APSRTC, Nalgonda & Ors. 2001 II CLR 570
APHC wherein the workman was acquitted from the case
of rash and negligent driving and causing death of a
cyclist. The departmental proceeding was also going on.
T\he Hon'ble Court in this respect observed that;

3

“Since rash and negligence on the part of the Driver
in the driving of vehicle and/or his driving of the
vehicle did not stand proved in the criminal case,
the question of appellant causing any damage to
the reputation of the Corporation does not arise.”

In that case also the offence was not relating to moral
turpitude therefore ratio laid down in this ruling is also
not attracted to the set of facts of the present case.

13. On the other hand the Ld. Adv. for the first party
resorted to Apex Court ruling in M. Paul Anthony Vs,
Bharat Gold Mines Ltd. 1999 I CLR 1032 wherein Hon'ble
Apex Court observed that;

“...It is possible that a person can be found guilty
of commission of misconduct despite his acquittal
in the criminat trial.”

In this respect I would like to point out that in criminal
trial the charge has to be established beyond reasonable
doubt whereas in the departmental inquiry preponderance
of probability suffice the purpose. Therefore acquittal in
criminal case does not create any embargo on the
departmental inquiry. In the circumstances I hold that
though the workman is acquitted in the kidnapping and
rape case, does not extend much help to the workman.

On the other hand the judgment of the Sessions Court -

Case no. 1437/1997 s on record with list Ex-U-4. The copy

of judgment is at Ex-9. After perusing the judgment, it is .

revealed that the Ld. Additional Sessions Judge has
acquitted the accused/workman as the prosecution
witness/victim girl therein who was the complainant did
not come before the court who was the main witness. Her
grand mother has deposed in that case. She contended
that as the victim girl got married and at the time of trial
she was residing with her husband happily. Her husband
was not knowing about the case and they do not want to
call the victim to depose in the court as they apprehend

Leva 64719-32

it may disturb her matrimonial relations with her husband.
As the victim girl got married and was staying with her
husband she could not come before court. Therefore the
Additional Sessions Judge acquitted the accused as the
victim girl who was main witness was not made availabie.
The E&. Judge has made specific averments to that effect
in his judgment. Therefore this judgment cannot be said
acquittal on merit.

14, The fact is not disputed that the second party
workman was arrested by Police for the charges of
kidnapping a minor girl and for committing rape on her.
Therefore the workman could not attend his duties during
the period he was in jail. The offence for which he was
arrested was no doubt a serious offence relating to moral
turpitude causing dis-reputation to the company for the
act of their employee. MW-1 in his affidavit Ex-C-30
contended that the workman was charged for act of moral
turpitude vide charge sheet dt. 01-03-1993. He has filed
xerox copy of the FIR on record. He further says that the
second party workman has committed offence U/ss. 363,
366 & 376 of IPC. He further says in his affidavit that
s¢cond party was involved in the offence of kidnapping
and committing rape on a minor girl and therefore he has
committed serious misconduct of moral turpitude and the
charge sheet for the same dt. 29-10-1992 is served on the
workman which is entirely based on documentary
evidence, This version is not denied or challenged in his
cross-examination.

15. In respect of evidence of this witness Mr. B.H. Kale
Ex-C-30, the Ld. Adv for the second party submitted that,
in the Part-I award, the 3rd Labour Court Judge held that
inquiry was not fair and proper. Thereafter the affidavit
of the same witness Mr. Kale in the same manner was filed
before this Tribunal in the fresh domestic inguiry.
Therefore he submitted that the evidence of Mr. Kale is
not material and cannot be relied upon. In support of his
argument, the Ld. Adv. resorted to Apex Court ruling in
Neeta Kaplish V/s. Presiding Officer, Labour Court & Anr,
1999 I CLR 219. In that matter the Labour Court held the
domestic inquiry to be not fair and proper and
management was called up on to lead evidence. The
management did not lead any evidence except the record
of domestic inquiry. In the absence of any fresh evidence
by*the management, appellant alse did not lead any
evidence. In the circumstances Hon'ble Apex Court held
that:

“Domestic inquiry having been held to be not fair
and proper, evidence in domestic inquiry cannot be
said to be material on record and appellant was
entitled to be granted relief. ”

With these observations, Hon'ble Coprt remanc!ed the
matter for fresh disposal. )

In the case at hand affidavit of this witness
Mr. B.H.Kale was filed subsequent to the Part-1 Award.
He has also produced the papers in inquiry proceeding



8158 THE GAZETTE OF INDIA : NOVEMBER 10,2012/KARTIKA 19, 1934

[Pary II—Skc. 3(ii)]

with list Ex-C-5. In this respect [ would like to point out
that in Part-I award, inquiry was held not fair and proper
as the Ld. 3rd Labour Court Judge held that, that the
workman did not get proper opportunity to appoint
- defence representative of his choice and thus could not
effectively cross examine the management witnesses. In
the circumstances the other evidence in the inquiry
proceedings can safely be referred and relied upon. In this
case management has filed fresh affidavit of their witnesses
and they were also offered for cross examination.
Therefore it cannot be said that the same evidence of the
witnesses was read in the second part inquiry. Thus the
ratio laid down in the above ruling is not attracted to the
set of facts of the present case.

16. Apdrt from the charge of misconduct of moral
turpitude, the workman was also charged for unauthorized
absence for a period of 69 days. MW-2, Rajkumar
Chauhan bas deposed at Ex-C-20. He says that the
workman was charge-sheeted on 24-04-1989 for
unauthorized absence and he was given warning by way
of punishment for the said misconduct. He has proved
the warning memo at Sr. no.8 with list Ex-C-5. He also
further says in his affidavit that the workman was also
served with chargesheet dtd. 11-12-1989 for habitual
absence. In that case also warning was given to the
workman. The said warning memo is proved at Sr. no.9
with list Ex-C-5. This witness though was present was not
crogs examined: From the evidence of this witness and
the warning memo, it is revealed that the workman was
also heid guilty twice for habitual absence besides the
third chargesheet dt. 29-10-1992.

, 17. In respect of the charge of unauthorized absence
the Ld. Adv, for the second party has suggested in the
cross examination of witness B.H. Kale Ex-C-30 that from
time to time workman has given intimation in respect of
his absence. Therefore he submitted that the altegation
of unauthorized absence does not survive. In this respect
the Ld. Adv. for the first party submitted that the
suggestion was denied by witness Mr.Kale in his cross.
He further submitted that even presuming for the sake of
argument any such intimation was given in respect of his
absence, it does not suffice the purpose. Even mere
making an application for leave is not sufficient. In support
of his argument the Ld. adv. resorted to Apex Court ruling
in Mithilesh Singh V/s. Union of India & Ors. 2003 1 CLR
wherein the Hon'ble Court on the point observed that:

“The mere making of a request of teave, which has
not been accepted, is not a proper intimation.”

L SRR R, | S L L L

18. In the circumstances it is clear that the workman
was unauthorisedly absent for 69 days as he was arrested
and detained in jail. The workman neither gave any
intimation to the office nor has applied for leave. In short,
from the evidence on record it is revealed that manager;'lent
has proved both the charges against the workman.
Accordingly [ decide this issue no. 1 in the affirmative.

Issues nos.2 & 3 :—

19. The management has proved both the cha'rges in
the charge-sheets. The first charge was that of
unauthorized absence for 69 days. Prior to this charge the
workman was also charge- sheeted twice in the year 1989.
Twice he was held guilty for unauthorized absence. MW-
2, Mr. Rajkumar Chauhan has contended in his affidavit
at Ex-C-20 about the earlier two charge-sheets and the fact
of warning given to the workman on both these
occasions. There. is no cross examination of this witness
and his evidence in respect of the earlier two charge-
sheets and punishment of warning remained unchallenged.
This is the third chargesheet of unauthorized absence. In _
the circumstance punishment of dismissal from service
cannot be called shockingly disproportionate to the
proved misconduct. In this respect Apex Court ruling can
be resorted to in £ & T Komatsu Ltd. V/s. N. Udaykumar
2008 I CL.R 978 wherein the Hon'ble Court on the point of
habitual absenteeism observed that;

“It is well established that habitual absenteeism is
gross violation of discipline.”

The Hon'ble Court further observed that;

“When the factual background is considered in the
light of principles indicated, the inevitable
conclusion is that the Labour Court and the High
Court were not justified in directing reinstatement
by interference with the order of termination. The
orders are accordingly set aside. The order of
termination as passed by the concerned authority
stands restored.”

20. In the light of the above ratio laid down by Apex
Court it is clear that habitual absenteeism is sufficient
ground to dismiss the workman from service. Therefore I
hold that punishment of dismissal is not shockingly
disproportionate.

21. In respect of the charge of moral turpitude, I would
like to point out that the workman was involved in
kidnapping and committing rape on a minor girl. Though
he was acquitted, his acquittal is merely on technical

LR L
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. ground as victim girl did not come to depose before
-Sessions Court as she has got married and staying happily
with her husband. Her relatives do not want to disturb
her matrimonial relations by calling her in the Court. For
want of evidence of the victim girl, the workman was
acquitted. The said acquittal is not on merit. In the
circumstances, the charge of misconduct relating to moral
turpifude is also held proved which is also sufficient
ground to dismiss the workman from the service and the
punishment of dismissal cannot be said shockingly
disproportionate. For misconduct also cannot be said
shockingly disproportionate to the proved misconduct
relating to moral turpitude. Accordingly 1 decide this issue
no.2 in the negative. In this backdrop question of
reinstatement of the workman or paying any back-wages
to him does not arise. Accordingly T decide this issue no,
3 also in the negative and proceed to pass the following
order: ;

E ORDER
The reference stands rejected with no order as to cost,
_ Date: 10-08-2012
K.B. KATAKE, Presiding Officer
¢ et 17 STEeR, 2012
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New Delhi, the 17th October, 2012

8.0. 3386 .—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947) the Central
Government hereby publishes the Award (Ref. 72/2001)
of the Central Government Industrial Tribunal-cum-Labour
Court No. I}, Dhanbad as shown in the Annexure in the
Industrial dispute between the employers in relation to
the management of M/s. BCCL and their workman,
received by the Central Government on 17-10-2012.

[No. L-20012/495/2000-IR(C-D)]
AJEET KUMAR, Section Officer
~ ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL (NO.2) AT DHANBAD

PRESENT
SHRI KISHORI RAM, Presiding Officer

In the matter of an Industrial Dispute under Section
10(1)(d) of the 1.D. Act, 1947 ' S

REFERENCE NO. 72 OF 2001.

PARTIES: Employer in relation to the management of
Bhowra (N) O.C.P. OF M/s BCCL and their -
workman.

APPEARANCES:

On behalf of the workman: ~ Mr. N.G. Arun, Rep. for the

’ workman
On behalf of the Employer:  Mr. BN. Pd., Ld. Adv.,

State: Jharkhand Industry: Coal i

]

Dated, Dhanbad, the 19th Sept., 2012
AWARD

The Government of India, Ministry of Labour in
exercise of the powers conferred on them under Section
10(1)(d) of the L.D. Act, 1947 has referred the following
dispute to this Tribunal for adjudication vide their Order
No. L-20012/495/2000-IR(C-1} dt. 02-03-2001.

SCHEDULE

“Whether the demand of the RCMS from the
management of BCCL, Bhowra (N) OCP for
regularisation of Shri AN. Jha, as Store Keeper is
justified? If so, to what relief is the workman entitled
and from what date?”

2. Neither N.G. Arun, the Union Representative for
workman A.N. Jha nor Mr. B.N, Prasad, the Leamned
Advocate for the Management nor any M.W. produced
in behalf of the management despite last chance. After
going through the case record, I find that the evidence of
the workman was already closed as per order dt. 3-5-2006
of this Tribunal because not a single witness for the
workman was produced since 03-03-2006. The present
reference relates to an issue about non regularization of
workman as Store Keeper. If the Union Representative fails
to discharge its own Hability to prove in spite of giving
ample opportunity, no need arises for the examination of
any management witness,

Under these circumstances of the oldest case,
proceeding with the case for infinity is unwarranted.
Hence, the case is closed; and accordingly an award of
no industrial dispute existent is passed.

KISHORI RAM, Presiding Officer
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