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PART II—Section 3—Sub-section (ii)
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Statutory Orders and Notifications Issued by the Ministries of the Government of India
(Other than the Ministry of Defence)

g wae™
(Toreft Sramd frvem)
74 fewell, 16 AR, 2012
1. 51,3440, A 45 (ay T wHOf I9EY)
T, 1970/1980 B WS 3 % I9ES (1) F I vieA, FFHTd,
F (SRR F e uE o) afutem, 1970/1980 F1
m9ﬁm—m(3)$m(@)mmmﬂaﬁmm
R g0 B T, TR, A G HO, HIH
. gfa, o5 faam #1 g afq o & T R T T §
aﬂtmm@%ﬁmﬂmﬁmmﬁm
2T it s & w9 i el
(@4, 6/3/2012-A-1]
forera weer, Fer afeaa
MINISTRY OF FINANCE
(Department of Financial Services)
New Delhi, the 16th November, 2012

§.0. 3440.——In exercise of the powers conferred by
clause (b) of Sub-section (3) of Section 9 of the Banking

4292 GL2012

Companies (Acquisition and Transfer of Undertakings) Act,
1970/1980, read with sub-clause (1) of clause 3 of The
Nationalised Banks (Management and Miscellancous
Provisions) Scheme, 1970/1980, the Central Government,
hereby nominates Smt. Sudha Krishnan, Joint Secretary,
Department of Expenditure, as Government Nominee
Director on the Board of Directors of Canara Bank with
immediate effect and until further orders vice Dr. Thomas
Mathew.

[F.No. 6/3/2012-BOH]
VIJAY MALHOTRA, Under Secy.

% fawelt, 21 @R, 2012
F1.AL3441 g od d% Afufrm, 1934 &1
oI 8 31 39-917 (4) = g afed Su-ur 1) FEE(F)
R Wed iRl 1 WM w0 g H TEHR, TWEE,

o, g P T, fed TR, rer feord 3 w1 i
31-12~ 2012wﬁaﬂtaaﬁ1$faqamﬁqmaﬁgﬁa
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TSI T averan STy v v, S & o +ff Tl g5

), T w4
[®LE. 7/1/2012-3371-1]

3P T, v
New Delhi, the 21st November, 2012

8.0. 3441.—In exercise of the powers conferred by
clause (a) of Sub-section (1) read with sub-section (4) of
Section 8 of the Reserve Bank of India Act, 1934, the Cen-
tral Government hereby re-appoints Dr. Subir Vithai Gokarn,
Deputy Governor, Reserve Bank of India for a further pe-
riod ill 31-12-2012 or till a regular appointment is made or
until further orders, whichever is the earliest.

[ENo. 7/ 1/2012-BO-I}
SREYA GUHA, Director

W vfEes Wy
7¢ feeeft, 21 TR, 2012

1.3.3442 —F T WHT, TAV (TY & RN

W & foe wE) e, 1976 (A4 Heifag 1987) &
mloém—ﬁmuﬁmﬁmwﬁaﬁﬁmﬁmﬁ
Yt FriEn & enefty Prefefan srred § 80% J
mmﬁﬁmﬁmmwmmaﬂéﬁm
IN TSR AT e §:
1. WY sfadaita sremmt wifre

oty ae1-52, F8mx

RIOTEI~221002, T9U W
2. IR St srempt s,

Ww—hwmmﬁw

Fren-yfiferare,

TR SUW-742212, ST S

[LH. §-11011/15/2008-F=]
.H. Sed, v wfae
MINISTRY OF SHIPPING
New Delhi, the 21st November, 2012

S.0. 3442.- In pursuance of the sub-rule (4) of the
rule 10 the Official Language {use for the official purpose
of the Union) Rules, 1976 {as amended), the Central
Government hereby notifies the following offices under
the administrative contro] of the Ministry of Shipping, more
than 80% of the staff of which have acquired working

knowledge of Hindi:—
1. Inland Waterways Authority of India,
2nd floor, Nadesar, Varanasi-2?2 1002,
Uttar Pradesh
2. Inland Waterways Authority of India,
Office Building-1, FBP Office Complex,
Distt.-Murshidabad, Farakka Bairaj-742212,
West Bengal.
[FNo. E-11011/15/2008-Hindi}
M.C. JAUHARL Jt. Secy.
TR T UiER Fe 40 v
8 feweft, 12 99, 2012
WLHL3443. 5 TEHR, 9 Feafereaas afufram, 1945
(1948 FT 16) 1 ¥R 10 F1 I9-4R7 (2) B YeT wfaar

1 WA HT G, Wt < Fafra wig @ woed el @

1%, TGN 3 Afafrm £ srygeh # w1 3 frafatas
TN Tt €, stgfe: —

2. s sifufmm, 1948 (1948 F716) 1 sry=h
F -1 8 W e 105 § Freaferfan den ok shifer
=1 a7 S, areria..

106 M favafyame, Iiﬁmz'a‘mﬁmﬁqqﬁmﬁmﬁmm
Mg

(i) SR o7t Few wtt i, waw
(afg 20- 10-2011 &1 A9 Foreafararery,
T ST YA R T @) M
(5. 3. 12017/13/2003-3)
@ g, sy afa
MINISTRY OF HEALTH AND FAMILY WELFARE
New Delhi, the 12th June, 2012

8.0. 3443.— In exercise of the powers conferred by
sub-section (2) of Section 10 of the Dentists Act, 1948 (16
of 1948), the Central Government, after consultation with
the Dental Council of India, hereby, makes the following
amendments in Part-1 of the Schedule to the said Act,
namely:-—

2. In Part-I of the Schedule to the Dentists Act, 1948
(16 of 1948) after Serial No. 105, the following Serial number
and entries shall be inserted, namely:—

“106 Santosh University. Santosh Dental College & Hospital,

Ghaziabad, (Ghaziabad.

(1} Bachelor of BDS, Santosh

o w 1 b
o

PR s ey v Yo L)
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University,
Ghaziabad."

Dental Surgery

(if granted on or

after 20-10-2011)
[No. V. 12017/13/2003-DE]

SUBE SINGH, Dy. Secy.
74 fwelt, 29 ¥, 2012

F1LALI444.— S5 R, <0 fafres fufem,
1948 (1948 F1 16) T ¥R 10 F IT-°W (2) T WA
wifisrt 1 A A gY, MR €q fafreen oftwe & v
FO e, TGN S ifulEe w1 gy F w19
frfafad S FO f, Aufq—

2. TR favafaamer, ETIE g W& 1 9 arelt 3q
fefirdi &1 WM & day ¥ < fafees sfufmEm, 1948
(1948 &1 16) T SIgget F wm-1 & wfraet €@ faam
TerferaTer, HER & Heiy § H GO 90 T qHY FIeH 2
ﬁsﬁmuﬁhﬁﬁﬁqﬁﬁaﬂuﬁhﬁmm#?
GTQ"ﬁ:—w

Hre Al Eeet e

wafeT Ao v e wds (F. ¥R, A
(Afz 17-4-2012 Fr g3 Tovaferer, Afw
TR TEE F TR

et iRt Aot - o (YE), wFm

(AR 17-4-2012 M Ao vER  Tovafrererm, 7@

T 95 T )

¥t v Aferreirh s w50 wrEigE (i v, At
(afz17-4-2012 P agmIws  Fovafaerer, A

Ty W T A

&, =t 12017/20/2008-31]
a1fan forare, s afsa
New Dethi, the 29th June, 2012

$.0. 3444.— In exercise of the powers conferred by
sub-section (2) of section 10 of the Dentists Act, 1948 (16
of 1948), the Central Government, after consultation with
the Dental Council of India, hereby, makes the following
amendments in Part-I of the Schedule to the said Act,
namely:—

2. In the existing entries of column 2 & 3 against
Serial No. 90, in respect of Manipal College of Dental
Sciences, Mangalore in Part-I of the Schedule to the Den-
tists Act, 1948 (16 of 1948) pertaining to Tecognition of
dental degrees awarded by Manipal University, Manipal,
the following entries shall be inserted thereunder:—

“Master of Dental Surgery

Conservative Dentistry & Endodontics MDS. (Cons. Dent.},

(if granted on or after 17-04-2012) Manipal University,

Manipat”.

Paedodontics and Preventive Dentistry MDS (Paedo ), Manipal
(if granted on or afier 17-04-2012) University, Manipal”.

MDS {Oral Sur.), Manipat
University, Manipal”.

[No. V. 12017/20/2008-DE]
ANITA TRIPATHI, Under Secy.

% faeet, 2 9, 2012

#1.37.3445.— ®F WK, g4 Tafeam sfufmm,
1948 (1948 FT 16) HT R 10 T IT-9A (2) T YA
ifewrdt =1 AT S 4T, RGeS g faferean afteg & wist
F T T, RGN 39 AP & SgH $ wi-1 §
Erafefaa g s R, stufq—

2. S Tafrcas ATUfIaT, 1948 (1948 &7 16) @ A
< 107 3 9 Frafetaa w9 ded T sttt o i
Y S, stefg— '
“108 SATETE o fretiver frvaferered, A
JaTE e FTe TE A, AgY, FAeh

et A'F F2o wsi

Oral & Maxillofacial Surgery
(if granted on or after 17-04-2012)

St R F R AT (), TR S e
(AL 26-4-2012 T g Ew  ToeafroE, LEod

T FEA T W)

W&ﬁﬁ%ﬁ@m@aﬁm TAEhE (F, ), T
(At 26-4-2012 F A TS 3t FerciEw

T WEA HITE B fervafenamer™, g
et w Tt YT v (3R), wae s e
(aafE 19-4-2012 FY Siven 3w Porvateremer, #
TR WEH F TE B

YR o (ARE,), SRy i fresne
(afEg 21-4-2012 F7 AT T Torgarfareer, ¥
R WEH ST ¥

v e Hfrmetre e =l T (SRt T . w),
(4fe 19-4-2012 F1 ST I R A fRrw

e e TR favafararem, 9T

FrdreieTg ud kA e (S, ), SR A Pty
A favafmened, TR

(afE 17-4-2012 T HOAT 3T ‘

T WA T B)
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et ifee wE e A (SRa Afsfa), e sh
(% 17-4~2012 F g 308 Rrrcivan faafmers, dag
YR, WS H1 T )
[0 1201714720112}
Ffrar Forardl, e wfaa
New Delhi, the 2nd July, 2012

8.0. 3445.— In exercise of the powers conferrd by
sub-section (2) of Section 10 of the Dentists Act, 1948 (16

of 1948), the Central Government, after consultation with _

the Dental Council of India, hereby, makes the foliowing
amendments in Part-I of the Schedule 1o the said Act,
namely:—

2. In Part-1 of the Schedule to the Dentists Act, 1948(16
of 1948) after Serial No. 107, the following Serial number

T feeelt, 4 o8, 2012

H.HA.3446.-— % QN 29 fafrms arfafm,
1948 (1948 F1 16) F1 U 10 FT T9-477 (2) &0 g9
Wil 1 v %7 g, vt <9 Faferman aiteg & wamsf
mﬂra}aﬁ,@qmaﬁaaﬂzﬁmaﬁw%mﬂﬁ
Frafafea dem w5 @ A~

2. % fafemae stfufrm, 1948 (1948 T 16) F WH
e 108 % s FreAfofed s demd o affent s i
%1 WG, taf:-

“109 quﬁaﬁﬁ?ﬂﬁaﬁq(wm),w
T, W A <6 faae weem, WeR
AR 36 T2 Foiil

and entries shall be inserted, namely: —

"108  Jagadguru Sri JSS Dental College & Hospital,

Mysore,

Shivarathreeshwara,Karnataka

University, Mysore
“Master of Dental Surgery

Pmosthodontics & Crown Bridpge
(if pranted on or after
26-04-2012)

Conservatice Dentistry &
Endodontics (if granted on or
after 26-04-2012)
Pagdodontics & Preventive
Dentistry (if granted on or
after 19-04-2012)
Petiodontology

(if granted on or after
21-04-2012)

Oral & Maxillofacial Surgery
(if granted on or after
19-04-2012)

Orthodontics & Dentofacial
Orthopedics

(if granted on or after
17-04-2012)

Oral Medicine & Radiology

(:f granted on or after
17-94-2012)

MDS (Prostho), Jagadguru Srj
Shivarathreeshwara University,
Mysore

MDS (Cons. Dent.), Jagadguru Sri
Shivarathreeshwara University,
Mysore

MDS (Pacdo.), Jagadguruy Sri
Shivarathreeshwara University,
Mysore

MDS (Perio), Jagadguru Sri
Shivarathreeshwara University,
Mysore

MDS (Oral Surgery), Jagadguru
Sri Shivarathreeshwara

University, Mysore

MDS (Ortho), Jagadguru Sri
Shivarathreeshwara University,

Mysore

MDS (Orl Med), Jagadguru Sri

Shivarathreeshwara University,
Mysore"

No. V. 12017/14/2011-DE]

ANITA TRIPATHI, Under Secy.

iRttt e (Ufed), wremdadd
(A 24-4-202 B Ny I Fervafeers (AT Treafaemer),
W WG Y ) TER
Yreifera wd it Aol i (), womEade
(AR 24-4-2012 Y s v Tereafareme (are frafamer),
T W 1 #) HTR

et o A fime wehd TAEITE (3iE T A, we),
(AR 24-4-2012 M sgmza8 AR favatumer

TR YET w1 ) (urE fawafamem), wrer
et Afgfa wd e THEiH ( 3Tt Afefa), T
(9§ 24-4-2012 ' s1e/ 3= Taeataemery (e freafrme),
QYT W 1 T ) TER

ST Yo O AT T (st der), oA
(afe 28-4-2012 1 sr9a 35 fereafagers (ar Freafaemer),
TR W& T E) R

FrRerSifeas ofi e vy T THETH (Fred), T
(Tf% 28-4-2012 *1 37ean 7o fereafereem ( wr favafinamem),
T 9 1 E B TR

Feoratey Rl v taEfen iU (F7, ), wHomddad

(afg 28-4-2012 % a1 30
TR ¥CH %18 §1)

Fhreif S T Eadfre
ey

(G 28-4-2012 & s1va T

RIS CEL AR )

frraferer (7rE fyvafmen),
HITAR

T () uremEaEE
fﬂwafaum(nmﬁwﬁmm),

e

[¥. . 12017/6/2009-Srd]
Hfar forardh, aver ufge

T Lo

Y R LR e o T
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New Delhi, the 4th July, 2012

, S.0. 3446.—In exercise of the powers conferred by
sub-section (2) of section 10 of the Dentists Act, 1948 (16
of 1948), the Central Government, after consultation with
the Dental Council of India, hereby, makes the following
amendments in Part-1 of the Schedule to the said Act,
namely:—-

2. In Part-1 of the Schedule to the Dentists Act, 1948
(16 of 1948) after Serial No. 108, the following Serial number
and entries shall be inserted, namely:—
"10¢. NITTE University =~ AB. Shetty Memorial Institute

(Deemed University) of  Dental  Sciences,
Mangalore Mangalore

Master of Dental Surgery

Periodontology MDS(Perio), NITTE University
(if granted on or after (Deemed University), Mangalore
24-04-2012) '

Paedodontics and Preventive MDS (Paedo) NITTE Univer-

Dentistry sity (Deemed University),
(if granted on or after Mangalore
24-04-2012)

Oral & Maxillofacial Surgery MDS (Oral Sur.), NITTE

(if granted on or after University
24-04-2012) (Deemed University), Mangalore
Oral Medicine & Radiology ~ MDS (Oral Med), NITTE
(if granted on or after
24-04-2012) {Deemed University), Mangalore

Oral Pathology & MicrobiologyMDS (Oral Path), NITTE

University

{if granted on or after

28-04-2012)

University
(Deemed University), Mangalore

Prosthodentics and Crown MDS(Prostho) NITTE Univer-
& Bride sity

{Deemed University), Mangalore
(if granted on or after
28-04-2012)
Conscfvative Dentistry & MDS (Cons. Den), NITTE
Endodontics University
{if granted or after 28-04-2012) (Deemed University),

Mangalore

uza2 67/19-2

Orthodontics & Dentofacial  MDS(Ortho), NITTE Univer-
Orthopedics sity

(if granted or after (Deemed University),
28-04-2012) Mangalore"

[No. V. 12017/6/2009-DE]
ANITA TRIPATHI, Under Secy.
EkE L]
(gfa 7 wewfim favye)
= feeeht, 5 fr, 2011

FLAL 3447.—HR9 GEHR, TANE (9 Mo 4
wEirE! = fam wem) frem, 1976 & Fraw 1o & 99 fraw (4)
% e § Y @ gewiia favr, i g $ geg
FHEfe fas T fge FEueE, $iER ® ot
fretfafan yorete FrEods seiae +t T 80%
g <t 1 wrdarE v e € R &, sfvgfaa
- '

Teraor we frlterr e,
¢ gl wodl afeer,
P, ST (ITvEs)
g 3-3r2011 f&1]
391 e, g wfeEm
MINISTRY OF AGRICULTURE

{Department of Agriculture and Cooperation)
New Delhi, the 5th December, 2011

S.0. 3447 —In pursuance of Sub Rule (4) of the
Rule 10 ofthe Official Language (Use for Official Purposes
of the Union) Rules, 1976 the Central Government hereby
notifies the following office which is under the administra-
tive control of the Directorate of Marketing and Inspec-
tion, Faridabad an attached office of the Department of the
Agriculture & Cooperation, Ministry of Agriculture,

. whereof 80% staff have acquired the working knowledge

of Hindi-—

Directorate of Marketing and Inspection,
New Vegetable Market Complex,
Niranjanpur, Dehradun, (Uttarakhand)

[No. 3-3/2011-Hindi Neeti]
UMA GOEL, Jt. Secy.
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Iqsi AR SR WA faam e
(Fgsiraan A fqur)
( et W =)
% feeedl, 16 Fa=r, 2012
FLA. 3448-%%@@%1987%%7%3@@(1)%@3(@)%mﬁmmqﬁw
sifergfad #a & i f urelia At & e 9 o 3 g e E A wfm g e # .

s
W i SR TS () FIEE R IRAE W g1 Atk i e w1y faf
o L T i e THE YT AEET, 97 1 9, =1 S
R ad
(1 (2) (3) (4)
1. ST/ IETE 3471:2008 31 3TE 2012
gt 3am &t w0
Fira weedt weE-sEmen
THe U ST ST
2. ondumssndTEsh 5006:2006 31 TR 2012
Tzt e = Aefiedl-
A 1 9T QAT
fafyy wd FrfwTa AFETe
3. oTuE/TEsi 20283-2:2008 FRTH 14728:1999 Tl F¥ & 31 3T, 2012
Fifs FIF-Seud ) gl #7 i %o sk saa
T {9 9 2 WEETE HIY i Tigar ST 14729:1999
T T AR e Gramst st STl @ T
Fo7 aTend g wa o 3
19 &1 G
4. SmduE 12466:2012 farstig HETH 12466:1988 30 TR 2012
TR St '
(e )
5. SYTEUH 13404:2012 WEA FEH ITETR 1340411992 30 fammat 2012
- UGS (9ge THRIE)
6.  OTEUH 15947-2:2012 HHIEH 30 T 2012
feetal yrfqeg WP 2
UEUEATEA SR H
HHF 3@

T W AEE S YR IS 9 S0, AHE W6, 9 Tt e w6 A, 78 feet-110002 &5 STt : S,

HUENTg, 4T, Yo AT YITE Fferdf « sTewerars, SE, M, Yauee, SRy, TEEE, eUer, S, FAE, T,
w2, o et freaagea A fopn) ¥ Sueie € | ITKd WY Y http:/www.standardsbis.in §RI $eTTE T @R o Fohal B 1
[Hed g E/sit-2:1]

Fore g, e U Ud Wi (i sefart)

MINISTRY OF CONSUMER AFFAIRS, FOOD AND PUBLIC DISTRIBUTION
{Department of Consumer Affairs)
(BUREAU OF INDIAN STANDARDS)
New Delhi, the 16th November, 2012
$.0. 3448. — In pursuance of clause (b) of sub-rule (1) of Rule 7 of the Bureau of Indian Standards Rules, 1987,
the Bureau of Indian Standards hereby notifies that the Indian Standards, particulars of which are given in the Schedule
here to annexed have been established on the date indicated against each:

[(RR R “i""""”mﬂ“ -”ﬂmﬂl‘lia CHoE L) -‘H‘Hrm'mm‘w L1}

W ol I K o1 b s MR
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SCHEDULE
Sl No. and Year of the Indian Standards No. and year of Indian Standards, Date of
No.  Established if any, Superseded by the New Establishment
Indian Standard
() (2) 3 “
I IS/ISQ 3471:2008 Earth-moving —_ 31 August, 2012
machinery—Roll-over protective
structures—Laboratory tests and
performance requirements
2 157180 5006:2006 Earth-moving — 31 August, 2012
machinery—Qperator's field of view
—Tests method and performance
criteria
k! 1S/1S( 20283-2:2008 (Superseding IS 1S 14728:1999 Code for the 31 August, 2012

14728:1999 and IS 14729:1999)
Mechanical vibration—Measurement

measurement and reporting of
shipboard vibration data and

1S 14729 : 1999 Code for the
measurement and reporting of
local vibration data of ship
structures and

equipment

1S 12466:1988

of vibration of ships Part 2
Measurement of structural vibration

4 IS 12466:2012 Builder's hoist-
General requirements
(first revision)
5 IS 13404:2012 Power trowel-General
requirements (first revision)
6 1S 15947-2:2012 Concrete delivery —
pipelines Part 2 General requirements
for pipeline accessories
Copy of these Standards are available for sale with the Bureau of Indian Standards, Manak Bhavan, 9, Bahadur Shah Zafar Marg, New
Delhi-11{ 002 and Regional Offices: Kolkata, Chandigarh, Chennai, Mumbai and also Branch Offices: Ahmedabad, Bangalore, Bhopal
Bhubaneshwar, Coimbatore, Guwahati, Hyderabad, Jaipur, Kanpur, Nagpur, Patna, Pune, Thiruvananthapuram, On-line purchase of
Indian Standard can be made at: http://www.standardsbis.in.

30 September, 2012

1S13404:1992 30 September, 2012

30 September, 2012

[Ref. MED/G-2:1]
T.V, SINGH, Scientist F' & Head (Mechanical Engineering)
e ol wefis e Wy
7€ feeell, 21 1@, 2012
FLI. 3449 — FEA TR FAfer SR Ghrer wgvens (off 4 3w & arfu 1 ovela) arfliem, 1962 (1962 %1 50)
H U 2 % WS (F) & AT A WRG B U9 ai@ 6-08- 2011 #F wHNR "R Q@R % Rfeaw o wwfrs e dEen w5t
Afe=AT 6. FL3W, 2051, T 1 3G, 2012 T WG F USOF aI@ 24-09-2011 H wif¥ra g |, F.89. 2620, TG 19
fameay, 2012 R GYifiE A Frefafaa w9 9 gvirg + €, safq
I5 sferaT § v ' ot v e (TR T wH.) aw wifvER, 10 we W fafhes, 16, s faer, A fem & g,
Trorerq §EarE S, SE-302015" % W W st frage e (R T ), wem witerd, Stuadiea e daie fafee
(Eﬁm, wEE- v YA N wEven 1eEE, 16, wom faew, oge frem & 9w, e arv 3, SEgE-302015"
e !
Ig AfgE A B Y wie § AR Enit

[®1.H, Te-14014/39/2011-0.91.]
q, T, ey wie

MINISTRY OF PETROLEUM AND NATURAL GAS
New Dethi, the 21st November, 2012
8.0. 3449.— In pursuance of clause (a) of Section 2 of the Petroleum and Minerals Pipetines (Acquisition of Right of user in
Land) Act, 1962 (50 of 1962), the Central Government hereby makes the following amendments in the notification of the Government
of India in the Ministry of Petroleum and Natural Gas vide No. 5.0, 2051, dated 1-08-2011 published in the Gazette of India dated
6-08-2011; and subsequently amended vide No. S. O. 2620, dated 19-09-2011 published in the Gazette of India dated 24-69-2011;
namely.

In the said notification for the words “Shri Shivdatta Gaud (RAS), Competent Authority, Gujarat State Petronet Limited, 16,
Krishna Vihar, Near Narayan Niwas, Gopalpura Bypass Road, Jaipur-302015” the words “Shri Shivdatta Gaud (RAS), Competent
Authority, GSPL INDIA GASNET LIMITED (GIGL), Mahesana-Bhatinda Natural Gas Pipeline Network, 16, Krishna Vihar, Near
Narayan Niwas, Gopalpura Bypass Road, Jaipur-302015” shall be substituted. '

This notification will be effective from the date of its issue.
‘ {F. No. L~14014/39/2011-GF]

A. GOSWAMI, Under Secy.
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#9 @& YR FAey
¢ feeehl, 25 srrgaR, 2012
%1.911.3450.— el faamg stfufam, 1947 (1947 =
14) 1 910 17 % STE & St WFR gsirel U ffy F
% yawes  Hag P! ol S wHwR % o sy
¥ fafde sfehfire faam & =i v sleife sty sm
- 11, SETe & 4= (T 68 672/2008 ) 1 TR
T & S HETH TER BT 8-10-2012 B e g7 o7 1
[€. T1-12012/50/2002- 31 3R (&t-11)]
¥ite T, SN SAfemTd
MINISTRY OF LABOUR AND EMPLOYMENT
New Delhi, the 25th October, 2012

5.0. 3450.—In pursuance of Section 17 ofthe Industrial
Disputes Act, 1947 (14 of 1947), the Central Government
hereby publishes the Award (Ref No. 672/2005) of the
Central Government Industrial Tribunal/Labour Court-11,
Chandigarh now as shown in the Annexure in the Industrial
Dispute between the employers in relation to the management
of Punjab & Sind Bank and their workman, which was
recgived by the Ceniral Government on 8-10-2012

[No.L-12012/50/2002-IR (B-1T)]
SHEESH RAM, Section Officer

ANNEXURE

INTHE CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT-Ii,
CHANDIGARH

Present: Sri A.K. RASTOG], Presiding Officer

Case No. LD. 672/2005
Registered on 25.8 2008

Shri Sham Lal, S/0 Sh. Dev Raj,
HNo.1882, VPO Burail, UT, Chandigarh.

Petitioner
Versus

The Branch Manager, Punjab and Sind Bank,
Sector 34-A, Chandigarh

Respondent
APPERANCES
Sh. Manjit Dhiman.
Sh. J.S. Sathi.
AWARD
Passed on September 3, 2012

For the workman

For the Management

Central Government vide Notiﬁﬁation No. L-12012/50/
2002 [IR(B-II)] Dated 7-7-2002, by exercising its powers
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under Section 10 Sub-scction (1) Clause (d) and Sub-
section (2-A) of the Industrial Disputes Act, 1947
(hereinafier referred to as *Act’) has referred the following
Industrial dispute for adjudication to this Tribunal:—

“Whether the action of the Punjab and Sind Bank in
termination of the service of Sh. Sham Lal, Ex-
temporary Peon is just and fair? Inot, what relief the
workman is entitled to 7"

As per claim statement the workman was appointed by
the management as temporary Peon w.e.f. 27.11.1993 on
daily wage basis and his services were terminated on
31.5.2000 without following the procedure provided in
Section 25F of the Act, though he had completed 240 days
of service preceding the date of his termination. The
workman has alleged the violation of Section 25G and 25H
also as while terminating his services the juniors to him
were retained and fresh hands were also recruited. He has
prayed for his reinstatement with continuity of service and
back wages.

The claim was resisted by the management. In the
written statement it was contended that the workman was
employed on temporary basis on daily wages but he was
not appointed by the Zonal Head who alone was competent
to make appointment and the recruitment procedure was
also not followed. At present the Bank does not require
Peons and the workman had not put in continuous service
to become eniitled to the protection of Section 25F, The
workman is therefore not entitled to reinstaternent.

In evidence the workman examined himself and the

" management examined Harinder Singh, Senior Manager,

Punjab and Sind Bank, Sector 34, Chandigarh.

[ have heard the tearned counsel for the parties and
perused the evidence on record.

It may be mentioned that right of re-employment
provided under Section 25H of the Act is not under
reference. The Tribunal only has to see whether the action
of the management in terminating the services of the
workman is just and fair and if not to what relief the workman
is entitled to? The workman has alleged his continuous
employment with the Bank from 27.11.1993 to 31.5.20600
and has specifically alleged that he completed 240 days of
service preceding his termination. The management has
not denied the employment of the workman with the Bank
in its written statement but had not disclosed the period of
the employment. It neither affirmed nor denied the period
of employment given by the workman in its claim statement.
However it has becn stated by the management that
workman had not put in continuous service to become
entitled to the protection of Section 25F of the Act. The
management-wilness Harinder Singh however admitted that
the workman worked from 27.11.1993 to 31.5.2000 but the
employment was from time to time according to him. It was
not disclosed by the management that there were breaks in
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the service of the workman. Once management admits that
the workman was in the employment of the management

from 27.11.1993 to 31.5.2000 that is for about six-and-a-half

years, it was for the management to prove that there were
breaks in the service of the workman during this period
and the workman has not been in continuous service for
one year to become entitled to the protection of Section
25F of the Act. Hence there is nothing to disbelieve the
statement of the workman that he was continuously in the
employment of the Bank for the said period. Admittedly
the services of the workman were terminated without
following the provisions of Section 25F of the Act.
Obviously the services of the workman were not terminated
in accordance with law and the termination being in violation
of Section 25F, is invalid and non-est.

Since the appointment of the workman was not
intermittent and the period of six-and-a-half years service
clearly shows that appointment was not need based. Hence
[ find the workman entitled to reinstatement even if his
appointment was without 'following recruitment procedure.
An illegal appointment gives a right of termination to the
management but it does not absolve it from following the
procedure provided in Section 25F of the Act. 1 find
therefore the workman entitled to reinstatement and
continuity of service. I however do not find him entitled to
back wages as there is nothing on record to show that the
workman remained unemployed after his termination. The
reference is accordingly decided in favour of the workman.
The management is directed to take the workman on duty
within one month from the date of publication of award.
Let two copies of the award be sent to Central Government
and one copy to District Judge Chandigarh for information
and further necessary action.

ASHOK KUMAR RASTOGI, Presiding Officer
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New Delhi, the 25th October, 2012

S.0. 3451.—In pursuance of Section 17 of the Industrial
Disputes Act, 1947, the Central Government hereby
publishes the Award (Ref. No. CGIT/NGP/ 195/2000) of the
Central Government Industrial Tribunal/Labour Court,
Nagpur now as shown in the Annexure in the Industrial
Dispute between the employers in relation to the
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management Central Bank Of India and their workman,
which was received by the Central Government on .
10.102012 '

[No, L-12011/67/2000-1R (B-II)]
SHEESH RAM, Section Officer
ANNEXURE 7
BEFORE SHRI J. P. CHAND, PRESIDING OFFICER,
CGIT-CUM-LABOUR COURT, NAGPUR
Case No. CGIT/NGP/195/2000 Date: 28.09.2012.
Party No. 1 The Zonal Manager,
Central Bank of India, Zonal Office,
Orienfa] Building, Kamptee Road,
Nagpur-440001.
Versus
PartyNo.2 :  The General Secretary,
Central Bank Staff Union, Rashtriya Mill
Mazdoor Sangh, Kamgar Bhavan,
Kamgar Chowk, Great Nag Road,
Nagpur- 440003,
AWARD
{Dated : 28th September, 2012)

In exercise of the powers conferred by clause (d) of
sub-section (1) and sub-section 2(A) of Section 10 of .
Industrial Disputes Act, 1947 (14 of 1947) (“the Act” in
short), the Central Government has referred the industrial

“dispute between the employers, in relation to the

management of Central Bank of India and their union Central
Bank Staff Union, for adjudication, as per letter No.L-12011/
67/2000-IR (B-IT) dated 17.07.2000, with the following
schedule:—

“Whether the action of the management of Central
Bank of India through its Zonal Manager, Zonal
Office, Nagpur in non granting of posting of Computer
Terminal Operator to Shri S. V. Balpure, Shri A. W.
Deshpande, Shri A.S. Tekade, Shri S.K. Dubey, Shri
V. V. Deshpande and Shri P.K. Borkar declared
successful candidates by the Management dated
8.05.1996 in Akola Region and introducing fresh
process for selection is legal, proper and justified? If
not, to what relief the said workmen are entitled?”

2. On receipt of the reference, the parties were noticed
to file their respective statement of .claim and written
statement and accordingly, the union, “Central Bank Staff
Union”, (““the union” in short) filed the statement of claim
on behalf of the workmen, Shri S.V. Balpure, Shri A.W.
Deshpande, Shri A.S. Tekade, Shri S.K. Dubey, Shri V.V.
Deshpande and Shri P.K. Borkar (“‘the workmen” in short)
and the management of Central Bank of India, (“Party No.1”
in short) filed its writien statement.
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The case as projected by the union on behalf of the six
‘workmen in the statement of claim is that the workmen are
its members and party no. [ is a Nationalised Bank and is a
Banking company having branches throughout the country
and the branches in Nagpur, Amravati, Akola and Jalgaon
are under the control of Zonal Manager, Nagpur and the
Bank on 29.05.1995 arrived at a settlement in regard to
computer tetminal operator and chapter 23-A of the said
settlement deals with the selection procedure and as per
said the procedure, seniority of candidates was to be based
on region and the Regional Office at Akola declared the
result of 13 successful candidates on 8th May, 1996 as
provided in the said promotion policy agreement and in
pursuance of the declaration of the result on 08.05.1996 in
Akola Region, four employees were declared as computer
terminal operator ("C.T.Q." in short) on 08.11.1996 and two
were designated as such on 13.12.1996 and the said
employees were actually posted and paid allowance of
CTO, we.f. 14.05.1997 and out of the remaining seven
employees, as the employee at serial no.l refused his
posting, the rest six employees were empanelled in waiting
list and on 17.11.1998, the management amended the
settlement and as per the amendment clause, station wise
seniority was introduced in place of region-wise seniority
and as such, the empanelled candidates as on 16.11.1998

were bifurcated into station wise seniority and such -

candidates were deemed to be empanelled under new
dispension to be posted in the same station as and when
vacancy would arise on or after 17.11. 1998 and the amended
provision was to be effective only upon exhausting of the
empanelled list prepared earlier and on 06.05.1999, the
Regional Manager wrote a letter to Zonal Manager, Nagpur
in the matter of selection of CTO and he identified six posts
of CTO and the employees empanelled in the list were
¢ligible to be designated and posted as CTO, instead of
posting the employees who had been empanelled in the
list, the Regional Office at Akola, initiated a fresh process
of selection of CTO and such action was illegal and unfair
labour practice.

The further case of the union is that in Jalgacn Region
ten employees were declared successful on 02.03.1996 and
out of them, one employee expired and one was transferred
and the remaining cight employees were designated as
CTO without any posting order and no computer is
operating till today even though the empanelled list
continue 1o exist and from the same, it is clear that the
designation was given at the whim of the management and
due to the action of the management of taking fresh process,
the candidates, who had already been passed the
examination, will have to appear in the examination again
and there was deliberate attempt by the management not
to post the candidates from the empanetled list in Akola
region and the bank adopted different policy in different
zone and implemented the settlement as per different
interpretation at different zones/regions.

T Py ppreapeg e T TR ST UL

The union has prayed to direct the Bank to make
payment of CTO allowance to the six workmen from the
date of the posting of new candidates as CTO by declaring
the action of the management in not designating and
posting of the six workmen as CTO as unjust, improper and
illegal.

3. Refuting the allegations made in the statement of
claim, the party no. [ in their written statement has pleaded
inter-alia that Al India Central Bank Employees Federation
(AICBEF} is the recognized majority union for Award Staff/
workmen at their industry and all the agreements pertaining
to the service area of the Award staff/workmen are finalized
by the Bank in consultation/ discussion with the said

.majority union as per the Bank's practice/norms and the

settlement with the recognized majority union, AICBEF in
regard to the selection of CTO was arrived at by the Bank
on 29.09.1995 and the relevant provisions of selection
procedure for the CTO in terms of the said agreement are
that, "23 A.5- As and when the need arises for selection of
CTO, applications will be called for from willing clerical
staff working in the Region who have completed three years
of service. A list of such candidates would be drawn
according to their inter-seniority by giving weightage for
academic qualification as enumerated in chapter [ of PPA
and 23A 8-A list of selected candidates will be arranged as
per the seniority with weightage for academic qualification
as provided in chapter [ of PPA and 23A 9-upon posting is
made to the extent of vacancies declared, the remaining
selected candidates will be empanelled for a period of 2
years from the date of posting of the first batch after
announcement of the result.” And the region wise seniority
was replaced by station-wise seniority w.e.f. 17.11.1998 in
terms of memorandum of settlement with AICBEF. The
further case of party no. 1 is that Regional Office, Akola, in
terms of agreement dated 29.09.1995 declared the result of
13 successful candidates on 08.05.1996 and out of them,
four candidates were designated as CTO on 08, 11.1996
and two more were designated as CTO on 14.12.1996 and
as out of the remaining seven candidates, the candidate at
serial no. 1 refused the posting, the remaining six candidates
were empanelled and in terms of clause 23.A of the PPA,
the empanelled list was to be in force for a period of two
vears, from the date of posting of the first batch after
announcement of the result and in this case, the result was
announced on 08.05.1996 and the posting of the first batch
of CTO was made as per order dated 08.11.1996 and as
such, the empanelled list of the six candidates lapsed on
07.11.1998, well before the memorandum of settlement dated
17.11.1998 came into effect and therefore, the question of
bifurcating the region wise empanelled list dated 08.05.1996
into station wise list and exhausting the said list of
candidates does not arise and there was never any unfair
labour practice by them and there was no breach of any
bipartite settlement or any other settlement and the policy
of the management regarding selection, designation and
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posting of CTO has been uniform all over India and it has
been applied in the same fashion in Nagpur zone also and
as the empaneiled list had already been expired, the union
is not entitled to raise any claim and the six workmen are
not entitied to any relief.

In the rejoinder, it is pleaded by the union that the four
employees were designated as CTO on 08.11.1996, but
actually they were posted and paid allowance w.e.f.
14.05.1997 and as such, the list of the six empanelled
candidates was to expire on 13.05.1999 and not on 07.11.1998
as claimed by the management.

5. Both the parties have relied on documentary evidence
in support of their respective claims. Besides the
documentary evidence, the party no. 1 have adduced oral
evidence to prove their case and have examined Shri R.L.
Khandelwal, a Senior Manager of the Bank as a witness.
No oral evidence has been adduced by the union.

6. The evidence of Shri Khandelwal is on affidavit. In
his examination-in-chief, he has reiterated the facts
mentioned in the written statement. It is to be mentioned
here that in paragraph five of his affidavit, this witness has
averred that, “In this case, the Regional Office, Akola has
declared the result on 08.05.1996 and the posting orders
are issued to the first batch on 08.11.1996 and as such the
empanelled list got lapsed as on 07.11.1998 i.e. well before
the memorandum of settlement which came into effect on
17.11.1998. Therefore, 1 submit that, the question of
bifurcating the Region-wise empanelled list dated
08.05.1996 into station wise list and exhausting the said list
of candidates existing as on 17.11.1998 by giving effect to
the memorandum of setttement dated 17.11.1998 does not
arise.” and such assertion of the witness has not at all
been challenged in the cross-examination.

This witness, has proved and exhibited the memorandum
of agreement dated 29.09.2005, list of selected employee
for CTO dated 08.05.1996 and copy of memorandum of
settlement dated 17.11.1998 as Exts. M-11, M-IIT and M-IX
respectively.

7. After taking into consideration the pleadings of the
parties, the materials on record including the evidence
adduced by the parties and the submission made by the
learned advocates for the parties, it is found that there is
no dispute between the parties about the settlements dated
29.09.1995 and 17.11.1998 and the process of selection
procedure of candidates for CTO and that basing on the
settlement dated 29.09.1995, 13 candidates including the
present six workmen were declared to be successful on
08.05.1996 in Akola Region. There is also no dispute
between the parties that as per the settiement dated
29.09.1995, the validity of the panel of selected candidates
was for a period of two years from the date of posting of
the first batch after announcement of the list.

The dispute between the parties in this case is regarding
the date of posting of the first batch of the candidates as
CTO in Akola Region. According to the union, the posting
of the first batch of CTO in Akola region was done on
14.05.1997 and therefore, the list of empanelled candidates
was to be lapsed on 14.05.1999 and not on 07.11.1998, as
claimed by the party no.1. On the other hand, the case of -
the party no. 1 is that the posting of the first batch of CTO
was made on 08.11.19596 after announcement of the result
and as such, the empanelled list for Akola Region lapsed
on 07.11.1998 and there was no empanelled list on
17. 11.1998, when the settlement dated 17.11.1998 became
effective.

It is to be mentioned here that no evidence, either
documentary or oral has been adduced by the union if
support of its claim that though the first batch of candidates
of Akola region were designated as CTO on 08.11.1996,
actually they were posted on 14.05.1997.

8. Party no. 1 has also not produced any documentary
evidence in support of the claim that the posting of the
first batch of CTO was made on 08.11.1996. However, as
already mentioned above, party no. 1 has adduced oral
evidence in this regard. .

9. The union has mentioned about the dispute raised
before the ALC (Central), New Dellii by the Central Bank
Staff Union (Delhi) and the reply submitted by the Asstt.
General Manager, Zonal Office, New Delhi of the Bankto
show that the empanélled list prepared for CTO in Delhi
Zone continued from 1996 to 1999, in support of their claim
that the Bank did not adopt and uniform policy all over
India. However, it is clear from the own pleadings of the
union and the materials on record that the empanelied list
in Delhi zone was extended as a onetime measure, after
discussion with the majority union, with which the
settlement dated 29.09.1995 had been entered, due to delay
in installation of computers by the management and as
such, the said facts are of no avail to the union to prove its
case.

1t is clear from the materials on record that empanelled
list of candidate for CTO of Akola Region expired on

. 077.11.1998 and there is no merit in the claim raised by the

union. Hence, it is ordered:-
' ORDER

The action of the management of Central Bank of india
through its Zonal Manager, Zonal Office, Nagpur in non
granting of posting of Computer Terminal Operator to
Shri S. V. Balpure, Shri A. W. Deshpande, ShriA.S. Tekade,
Shri S.K. Dubey, Shri V.V. Deshpande and Shri PX. Borkar
declared successful candidates by the management
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dated 08.05.1996 in Akola Region and introducing fresh
process for selection is legal, proper and justified. The
workmen are not entitled to any relief,

J. P.CHAND, Presiding Officer
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New Detlhi, the 25th October, 2012.

S.0. 3452.—In pursuance of Section 17 ofthe Industrial
Disputes Act, 1947(14 of 1974), the Central Government
hereby publishes the Award (Ref. No. CGIT/NGP/33/2003)
of the Central Government Industrial Tribunal/Labour
Court, Nagpur now as shown in the Anexure in the Industrial
Dispute between the employers in relation to the
management Bank of India and their workman, w
hich was received by the Central Government
oh 10-10-2012,

[No.L-12012/145/2002-1R (B-11)]
SHEESH RAM, Section Officer
- BEFORE SHR1J.P.CHAND PRESIDING OFFICER
CGIT-CUM-LABOUR COURT,NAGPUR
‘Case No.CGIT/NGP/33/2003 Date: 27.09.2012.
Piarty No.1 :  The Zonal Manager,
’ Bank of India, Zonal Office, Kingsway,
Railway Station Road, Nagpur-440 001,
Versus
Shri Roshan S/o0. Raju Jugal,
_ Near Mata Mandir, Siraspeth, Nagpur.
AWARD
(Dated: 27th September, 2012)

PartyNo.2

In exercise of the powers conferred by clause (d) of
sub-section (1) and sub-section 2 (A) of Section 10 of
Industrial Disputes Act, 1947 (14 of 1947) (“the Act” in
shiort), the Ceniral Government has referred the industrial
‘dispute between the employers, in relation to the
management of Bank of India and their workman, Shri
‘Roshan Jugal, for adjudication, as per letter No.L-12012/
145/2002-1R (B-1I) dated 27.01.2003, with the following
schedule:— -

L

’ )
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“Whether the action of the management of Bank of
India through its Zonal Manager, Zonal Office,
Nagpur and the Branch Manager Reshim Bag Branch,
Nagpur in terminating the services of Shri Roshan
S/o Raju Jugal, Sweeper w.e.f. 27.12.2001 is justified?
If not, what relief the said workman is entitied to?”

2. On receipt of the reference, the parties were noticed
to file their respective statement of claim and written
statement and accordingly, the workman, Shri Roshan Jugal,
“the workman™ in short), filed the statement of claim and
the management of Bank of India, (“Party No.1” in short)
filed its written statements,

The case of the workman as presented in the statement
of claim is that the party no. 1 is a Nationalized Bank and
provision of the Act are applicable to party no. | and the
party no. 1 is also governed by the provisions of Sastry
Award, Desai Award and settlements signed between the
Unions and Association of employers so far service
conditions of the Bank employees are concemed and he
was initially appointed at Reshimbagh Branch of the Bank
in the year 1999 for few days and his services were utilized
by party no. | for about 3 years for fetching water for the
Branch on payment of Rs. 75 as wages per month and his
services were also utilized as sweeper / sub-staff
occasionally, during leave period of permanent employees
on payment of Rs. 40/- as wages per day and in view of the
above background and as he was very faithful and
competent to work in the subordinate cadre, he was orally
appointed on 22.11.2000 in the vacancy created in
Reshimbagh Branch, Nagpur, due to suspension of one of
its permanent sub-staff, who came to be dismissed
subsequently by the Bank and he worked continuously tilt
27.12.2001 and during the said period, his services were
also utilized on few Sundays and Holidays and he worked
continuously for 333 days and he was paid wages weekly
at the rate of Rs. 60 per day for the said period by office
voucher, by the paying cashier of the branch and his
services were terminated w.e.f 27.12.2001 (wrongly
mentioned as 27.11.2001) and he had put more than 240
days of service in the preceding 12 months of the date of
termination and during the petiod of service, his services
were utilized from 7 AM to 7 PM as sweeper and a sub-staff
and as he was selected and appointed by the Bank to fill in
permanent vacancy and he continued for 333 days in a
post of permanent nature and therefore he became a
probationer within the meaning of the definition of a
probationer as defined in Sastry Award and the action of
the management in terminating his services orally w.e.f
27.12.2001, without any notice, disciplinary action or pay,
in lieu of notice is bad in law and as the procedures
prescribed under section 25-F of the Act were not followed,
his termination is illegal and after his termination, the
vacancy was filled in by junior employees deviating
provisions of section 25- H and 25-G of'the Act.
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The workman has prayed to reinstate him in service
with continuity, full back wages, seniority and all
consequential benefits applicable to the permanent
employee of the Bank.

3. The party no.1 in their written statement have pleaded
inter-alia that the workman was never appointed with them,
much less at Reshimbag Branch and his services were never
utilized by them and as such, the question of the workman
working continuously from 22.11.2000 to 27.12.2001 does
not arise and for that there is also no question of termination
of his services and there exists no employee and employer
relationship between them and the workman and as such,
the reference is not maintainable, and as the workman was
never appointed, the question of working continuously
for 240 days does not arise and the provisions of sections
25-B, 25-F, 25-G and 25- H of the Act are not at all applicable
and the workman is not entitled to any relief.

4. In the rejoinder, the workman has pleaded that the
party no. 1 have denied his entire claim, but wages were
paid to him by Reshimbag Branch, Nagpur, on different
dates through branch's authorized vouchers, after
obtaining his signature on the reverse of the voucher as

per practice and all the vouchers are with party no. 1 and

despite the same, the party no. I has attempted to mislead
the Tribunal by way of false and fabricated statements
made in the written statement and bank have not came with
clean hands.

5. The workman has led oral evidence in support of his
claims, apart from placing reliance on documentary
evidence. The workman has examined himself as a witness.
His examination-in-chief is on affidavit. He has reiterated
the facts mentioned in the statement of claim in his
evidence. He has also proved the Xerox copies of the
vouchers under which he had been paid wages by the
Bank as Exts. W-2 to W-60. Though, in the written statement,
party no. 1 has completely denied about the engagement
of the workman in their Reshimbag Branch, during cross-
examination, it was suggested to the workman that he was
engaged by the Branch Manager, Mr. Dutta in the Bank
and that his engagement was on daily wages basis and he
was being paid wages in cash for the actual number of
days, for which he was working and such suggestions
were admitted by the workman. During cross-examination

of the workman, it was also suggested to him by the party

no. 1 that his engagement in the Branch was as and when
basis, but such suggestion was denied by the workman.
The suggestions given to the workman in his cross-
examination, clearly show that party no. 1 has not come to
the Tribunal with clean hands and tried to suppress the
fact of engagement of the workman in Reshimbag Branch,
by denying the engagement of the workman in toto, in the
written statement.

. The workman, in his cross-examination has admitted
that there was no advertisement in the newspaper, by the

4292 Gz/18-Y

. Bank regarding appointment of sub-staff and he did not

appear in any selection test, before his engagement in the
Bank and no appointment letter was issued to him by the
Bank and in ail the vouchers produced by him, it has been
mentioned that the amount of wages is reimbursed to the
Manager for daily wages sweeper.

6. No oral evidence has been adduced by the party
no. 1.

7. During the course of argument, it was submitted by
the learned advocate for the workman that the evidence on
record clearly show that the workman was appointed in the
Bank after due selection against the vacancy of permanent
post and he worked continuously from 22.11.2000 to
27.12.2001 and the duties performed by the wotkman were
of permanent nature and payment of wages was made to
him through branch voucher periodically after obtaining
his signature on the reverse of the voucher at the time of
payment and before termination of the services of the
workman w.ef 27.11.2001, neither one month’s prior notice
nor one month’s pay in lieu of notice nor retrenchment
compensation was paid, as required under Section 25- F of
the Act and due to non compliance of the mandatory
provisions of Section 25-F of the Act, the termination of
the workman is illegal and the workman is entitled for
reinstatement in service with continuity, full back wages
and all other consequential benefits like a permanent
employee of the Bank. In support of such contention,
reliance was placed by the learned advocate for the
workman on: the decision reported in (2009) 8 SCC-556
(Maharashtra State Road Transport Corporation and
Another Vs. Castribe Rajya Parivahan Karmachari
Sanghatana).

8. Per contra, it was submitted by the learned advocate
for the party no.1 that the workman was never appointed
by the Bank to work at Reshimbag Branch and the initial
onus is on workman to prove that he worked for 240 days
in a year and that there exists relationship of employer and
employee and in this case, the workman had failed to
discharge the initial onus of proving such facts by adducing
reliable evidence and as such, the workman is not entitled
to any relief.

In support of such contentions, the learned advocate
for the party no. 1 placed reliance on the decisions reported
in (2005) 8 SCC-750 (Surendranagar District Panchayat Vs.
Dahyabhai Amar Singh), (2006) 9 SCC-697 (Krishna Bhagya
Jal Nigam Ltd Vs, Mohd. Rafi) and (2009) 11 SCC-522 (Krishi
Vs. Mahamad Rafi).

So, keeping in view the principles enunciated by the
Hon’ble Apex Court in the judgments cited by the leamed
advocates for the parties, now, the present case in hand is
to be considered.

9. On perusal of the pleadings of the parties and the
evidence adduced on record including Exts, W-2 to W-60
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&nd Exts. M-I and M-I, it is found that though, the party
no. 1 has denied the engagement of the workman in
Reshimbag Branch, actually the workman was engaged in
the said branch of the Bank on daily wages and he worked
continuously from 22.11.2000 10 27.12.2001 and completed
more than 240 days in the preceding 12 calendar months of

the date of his termination 7.e. 27.12.2001. It is 2lso found .

from the record that the engagement of the workman was
made by the Branch Manager of the Branch and such
engagement was not in accordance with the Recruitment
Rules Regulation applicable to the Bank for recruitment of
sub-staff and such engagement was also not against any
permanent post. It is not disputed that the workman is a
“workman” and party no. | is an “industry” as defined in
the Act respectively. At the time of termination of the
services of the workman, the mandatory provisions of
Bection-25-F of the Act were not complied with and as
such, the termination of the workman is illegal and amounts
to retrenchment.

10. The question now remains for consideration is as to
what relief or reliefs the workman is entitled. In this regard,
I'think it proper to mention about the principles enunciated
by the Hon'ble Apex Court in the case, between the “In-
charge officer and another versus Shankar Shetty reported
in2010(8)SCALE-583. In the said decision, Hon’ble Apex
Court have held that, “Industrial Disputes Act, 1947/
Section, 25F/Daily wager/Termination of service in violation
of section 25(F)/Award of monetary compensation in licu
of reinstatement/Respondent was initially engaged as daily
wager by appellants in 1978. His engagement continued
for about 7 years intermittently up to 06.09.85 Respondent
raised industrial dispute relating to his retrenchment
alleging, violation of procedure prescribed in sec. 25(F) of
the Act/Labour court rejected respondents claim: holding
that section 25 (F) of the Act was not attracted since the
workman failed to prove that he had worked continuously
for 240 days in the calendar year preceding his termination
06.09.85. On appeal, High Court directed reinstatement of
Respondent into service holding that termination of
respondent was illegal. Whether an order of reinstatement
will automatically follow in a case where engagement of a
daily wager has been brought to an end in violation of
Section 25(F) of the Act Allowing the appeal held:

“The High Court erred in granting relief of reinstatement

" to the respondent. The respondent was engaged as daily

wager in 1978 and his engagement continued for about 7

year intermittently up to September 6, 1985 i.e. about 25

- years back. In a case such as the present one it appears to

us that relief of reinstatement cannot be justified and instead

monetary compensation would meet the ends of justice. In

our considered opinion the compensation of rupees one

lakh (Rs. 1,00,000) in lieu of reinstatement shall be
appropriate, just and equitable”.

11. In this case, the workman was engaged by party no. 1

on daily wages basis on 22.11.2000. His engagement

Yy [ SRR w.uw"mqu qu,wu-‘ e

continued for about a little more than one year upto
27.12.2001. In view of the such facts and circumstances of
the case, the principles enunciated by the Hon’ble Apex
Court as mentioned above are squarely applicable to the
present case at hand. Applying the said principles, it
appears to me that a relief of reinstatement is not justified
in this case and instead monetary compensation would
meet the ends of justice. In my considered opinion
compensation of Rs. 30,000 (Rupees thirty thousand) in
lieu of reinstatement shall be appropriate, just an equitable.
Hence it is ordered:

ORDER

The action of the management of Bank of India through

‘its Zonal Manager, Zonal Office, Nagpur and the Branch

Manager Reshimbag Branch, Nagpur in terminating the

services of Shri Roshan S/0. Raju Jugel, Sweeper w.e.f.

27.12.2001 is unjustified. The workman is entitled for

monetary compensation of Rs. 30,000 (Rupees thirty
thousand only in lieu of reinstatement. He is not entitled

for any other relief,

The party no.1 is directed to pay the compensation of
Rs. 30,000 (Rupees thirty thousand only) to the workman
within one month from the date of Publication of the award
in the official gazette

J.P. CHAND, Presiding Officer
7 feeeht, 25 TR, 2012

H1,3.3453.— it faame sifuftam 1947 (1947 57
14) %) ¥ 17 & 790 H F9 W@ 3 3% 3 ye
= Hag Fraderen] ol Fienl & sy, srey 3 fide ot
foarg # S wwwnr s sfusoyse =,
FEAQER % T (Hed v witemdduy/se/2010 (ST
06/09 TE) * FHIYE FEt T, | S GEHR F
08/10/2012 %Y TSI 37 o1 |

{H. TT-12011/96/2006-3¢ TR (Hi-11)]
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New Delhi, the 25th October, 2012

8.0. 3453 .- In pursuance of Section 17 of the Industrial
Disputes Act, 1947, (14 of 1947) the Central Government
hereby publishes the Award [Ref. No. CGITA/88/2010
(ITC.06/09 oid)] of the Central Government Industrial
Tribunal/Labour Court, Ahmedabad now as shown in the
Annexure in the Industrial Dispute between the employers
in relation to the management of Dena Bank and their
workman, which was received by the Central Government
on08/10/2012.

[No. L-12011/96/2006-IR(B-11)j

SHEESH RAM, Section Officer

. TR BN L
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ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
AHMEDABAD

Present
Binay Kumar Sinha,
Presiding Officer,
CGIT-cum-Labour Court,
Ahmedabad, Dated 04,09.2012
Reference: CGITA of 88/2010
Reference: ITC. 06/2009 (O1d)
1. The Regicnal Manager,
Dena Bank, Mahuva,
Dist: Bhavnagar, Gujarat
2.  Branch Manager,
Dena Bank, Nr. Kanyashalzi, :
...First Party

Mahuva.

And their workman

Shri Kamlesh Nandkishore Joshi,

Through Saurashtra Shramik Sangh,

Ist Floor, Omic Complex,

Peer Challa Road, Bhavnagar,

Chujarat. ...5econd Party
For the first party: _ None '
For the second Party:  Shri Jogen Pandya, Advocate

' AWARD

The Appropriate Government/Government of India,
Ministry of Labour and Employment, New Delhi by order
No. L-12011/96/2006- IR (B-II) dated 16th February, 2009
under clause (d) of sub-section (1) and sub-section 2 (A)
of Section 10 of the 1D Act, 1947, referred the dispute for
adjudication to the Industrial Tribunal, Ahmedabad
formulating the terms of reference as follows:—

SCHEDULE

“Whether the demand of the Union that Shri Kamlesh
Nandkishore Joshi who was designated as Badli
Siphoy be made permanent peon in the Dena Bank
from the date of his joining i.e. from 26-08-1993 and
be given all the benefit of permanency is legal and
justified. What relief the concerned workman is
entitled to™?

2. Notices were issued to the parties after registering of
case, second party through its union filed statement of
claim at Ext. 4 putting all the grievances against the
management of Dena Bank and making prayer for the relief
that he was working as daily wager peon at Mahuva Branch
and designated as Badli Siphoy be made permanent peon
and also for any other order to which the workman is found
entitled. Subsequently the case record received on transfer
in this tribunal and the case was again registered as CGITA
88/2010 and notice was issued to the management of first

party for appearance and for filing written statement in this
case.’ '

3. In the meantime a pursis at Ext. 11 was filed on
31.07.2012 by the concern workman Kamiesh Nandkishore
Joshi to the effect that the management of Dena Bank is

“ready to keep him in the job. Subject to withdrawal of this

reference case by the concern workman and so, prayer was
made through Ext. 11 for permitting the second party
workman to withdraw this reference case. Since the pursis
at Ext. 11 was not pressed on 31,07.2012 so it was kept for
hearing on 16.08.2012 and when on 16.08.2012 the case
was called out the second party workman was absent first
party management had not appeared in this case and so
next.date 26.09.2012 was fixed for filing written statement
by the first party Dena Bank and also for hearing on Ext. 11
(withdrawal pursis). Again on 03.09.2012 an application on
behalf of the workman was filed by Shri Jogen Pandya,
Advocate for keeping the matter regarding hearing on
withdrawal pursis on board which is fixed on 26.09.2012,
on the ground that the management of Dena Bank is
pressing hard to the second party workman to withdraw
the reference case at the earliest so that he may be engaged
in the job of the first party Bank. After hearing on this
pursis on Ext. 12, the case record was ordered to be put up
on board on 04.09.2012. ’

4. Heard the workman and his layer on the withdrawal
pursis Ext. 11. Also perused the record. It appears that the
withdrawal pursis (Ext. 11) had been filed on the ground
that if this reference case is withdrawn by the workman
Kamlesh Nandkishore Joshi then first party Dena Bank will
again appoint him in the job. The concerned workman who
is present in the court was also asked about the withdrawal
pursis who stated that the withdrawal pursis at Ext. 11 had
been filed voluntarily with his own will in order to get back
job in the bank of the management of first party. The
withdrawal pursis appears to be in order. So the following
order is passed. '

ORDER

This reference case is dismissed as withdrawn as per
withdrawal pursis at Ext. 1 filed by the second party
workman,

Accordingly this award is passed.

BINAY KUMAR SINHA, Presiding Officer

7% feoelt, 25 STERER, 2012
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New Delhi, the 25th October, 2012

8.0. 3454.—In pursuance of Section 17 of the Industrial
Disputes Act, 1947, (14 of 1947) the Central Government
hereby publishes the Award (Ref. No. 157/2011) of the
Central Government Industrial Tribunal/Labour Court-1,
New Delhi now as shown in the Annexure, in the Industrial
Dispute between the employers in relation to the
management of Allahabad Bank and their workman, which
was received by the Central Government on 10-10-2012.

[No.L-12012/267/97-IR(B-II)]
SHEESH RAM, Section Officer

ANNEXURE

BEFORE DR.RK.YADAV, PRESIDING OFFICER,
CENTRALGOVERNMENT INDUSTRIAL TRIBUNAL
NO.1, KARKARDOOMA COURTS COMPLEX,
DELHI

LD. No.157/2011
The Secretary,

All India Allahabad Bank Emps' Union,
Allahabad Bank, Baroda House,

New Delhi.
.. Workman
Versus
-The Zonal Manager,
Allahabad Bank,
Merchant Banking Division,
17, Parliament Street,

New Delhi-110001.

: ... Management

AWARD

Allahabad Bank (in short the bank) conducts aptitude
tests for promotion to the post of Computer Operator. Shri
Satish Taneja, Clerk, posted in the bank appeared for the
aptitude test in 1986-87 and qualified it. However, in the
matter of officiating, persons senior to him were preferred
though they had not qualified the aptitude test, in
pursuance of provisions contained in memorandum of
settlement dated 22.04.1898 (in short the settlement). This
made Shri Taneja to feel aggrieved. He approached the All
India Allahabad Bank Employees Union (in short the union),
which was not a signatory to the above settlement, for
redressal of his grievance, The union raised an industrial
dispute before the Conciliation Officer. Since the bank
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contested the claim, conciliation proceedings ended into
failure. On consideration of failure report, so submitted by
the Conciliation officer, appropriate Government referred
the dispute to this Tribunal for adjudication vide order
No.L-12012/267/97-TR(B-11) New Dethi dated 13.07,1998 with
following terms:

"Whether the Memorandum of Settlement dated
22.04.1989 is applicable to the members of the other
unions, not signatory to this settlement? If not, to
what relief the workman is entitled?"

2. Claim statement was filed by the union pleading therein
that Shri Taneja is a permanent employee of the bank and is
presently posted at its Lajpat Nagar branch. In 1986-87, he

‘qualified aptitude test for promotion to the post of

Computer Operator. Since he was qualified to work as
computer operator, he requested.the branch authorities to
allow him to officiate as computer operator. However, he
was not allowed to officiate as such, while clerk/cashiers
who had not qualified the aptitude test were allowed to
officiate as computer operators. It was so done with a biased
intention and action of the bank was discriminatory.

3. The union pleads that Shri Taneja was not allowed to
officiate since the union was not a signatory to the
settlement. The bank favoured members of the rival union.
Persons who have not qualified in computer aptitude test
were atlowed to officiate as such. Since the union is not a
signatory to the settlement, it cannot bind its members.
Provisions relating to grant of officiating allowance in the
settlement, referred above, are not based on any
Justification. The union, which is signatory to the aforesaid
settlement, is not registered under the Trade Unions Act
1926 and as such, the said settlement is illegal. It has been
claimed that this Tribunal may declare the action of the
bank as illegal and direct it to pay officiating allowance to
Shri Satish Taneja.

4. Claim was resisted by the bank pleading that the
settlement was entered into between the bank and the
recognized majority union. All India Allahabad Bank
Employees’ Co-ordination Committee is a registered union
under the Trade Union Act 1926 and recognized majority
union, which entered into the settlement, which settlement
is binding on all minority unions. An employee who is not
a signatory to that settlement has no tocus standi to
challenge validity of the settlement made with the
recognized union. However, subsequently, all unions have
accepted the settlement and thus acquiesced in respect of
the contents recorded therein. The claimant union is thus
estopped from challenging the act of the bank. The bank
does not dispute that Shri Satish Taneja qualified aptitude
test for computer operator. However, it pteads that aptitude
test is conducted to promote an employee to the post of
computer operator on regular basis. The post of computer
operators are to be filled from amongst the employees who
have qualified aptitude test. But cases of emergent and

Y} noil
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temporary needs require the bank to depute senior-most
employee to officiate on that post, which is done in
pursuance of settlement dated 22.04.1989. Since Shri Taneja
was not the senior-most employee to discharge such duties
on temporary basis, his claim for officiating allowance is
unienable, The bank projects that the claim put forward by
the claimant is unfounded, hence it may be dismissed.

" 5. Shri Satish Taneja entered the witness box to project
facts on behalf of the claimant union. Shri A K. Nagar, Senior
Manager (Personnel) unfolded facts on behalf of the bank.
No other witness was examined by either of the parties.

6. Vide order No. Z 22109/6/2067/1R-(C IT) New Delhi
dated 11.02.2008, the case was transferred to Central
Government Industrial Tribunal II, New Delhi by the
appropriate Government while using its powers contained
in Section 33 B of the Industrial Disputes Act, 1947 (in
short the Act). The case was retransferred to this Tribunal
for adjudication, vide order No.L-12012/267/97-IR(B-II) New
Dethi dated 30.03.2011, by the appropriate Government.

7. Argument were heard at the bar. Shri R.S. Saini,
authorized representative, advanced arguments on behalf
of the claimant union. Ms.Kittoo Bajaj, authorised
representative, presented facts on behalf of the bank. I
have given my careful considerations to the arguments
advanced at the bar and cautiously perused the records.
My findings on issues involved in the controversy are as
follows:

8. Shri Nagar testified that the settlement dated
22.04.1989 was entered into between the bank and the All
India Bank Employees Co-ordination Committee, a
recognized union. Subsequently, settlement dated
20.07.1998 was entered into between the Bank and the
aforesaid union, which was accepted by all unions. He
declares that the claimant union is acquiesced in the
settlement dated 22.07.1998 and thus it is estopped from
challenging the said settlement, claiming it to be non
signatory to the settlement dated 22.04.1989. During the
course of his testimony, Shrl Taneja concedes that All India
Bank Employees Co-ordination Committee is the recognised
majority union. Therefore, out of the facts detailed above,
it is crystal clear that All India Bank Employees Co-
ordination Committee is a recognised majority union, which
entered into settlement dated 22.04.1989 with the bank.

9. Settlement is a result of coliective bargaining and
when a recognised union negotiates with the employer,
workers as individuals do not come into picture and it is
not necessary that such individual workers should know
the implication of the settlement, since the recognized union
is expected to protect legitimate interest of the labour. A
recognized union enters into a settlement with the best
interests of the labour in view, There may be exceptional
cases where allegation of malafide, fraud or even corruption
or other factors are levelled. Such a situation cannot

4292 6Z/{8-S

altogether be ruled out. Settlements in course of collective
bargaining ought to be weighed in their proper perspective
and to be considered by law courts while implementing the
same as representing the wishes and desires of the workmen
of the concerned organization. A settlement ought not to
be interfered with so easily even though it may operate
with a little bit of harshness to a section of its employees
and there ought to be some amount of give and take for the
preper industrial peace and harmony in the country.
Therefore, this Tribunal has a bounden duty to maintain
such settlements and to give due consideration to the
settlement arrived at between the recognised union and
the bank. It would be improper for this Tribunal to ignére
the settlement and insert something which is totally
different. However, question of justness and fairness of
the settlement has to be examined with reference to the
situation as it stood on the date it was arrived at.

10. Here in the case. claimant union simply alleges that
the settlement dated 22.04.1989 was arrived at with the
rival union. No allegation of malafide, fraud, corruption or
other factors which may tilt the situation in their favour,
were levelled by the claimant union. There is a dearth of
evidence to project that the majority recognised union had
not taken into account the legitimate interest of the
employees of the bank when the settlement was entered
into. It has also not been projected that when the settlement
was signed, at that time office bearers of the recognized
majority union had entered into a deal with the bank and
with that idea in their mind, interest of employees of the
bank was sacrificed by them. It is evident that no evidence
was put forward by the claimant union to question justness
or fairness of the settlement under reference.

11. Settlement dated 22.4.1989 was entered into,
otherwise than in the course of conciliation proceedings.
Question for consideration would be as to whether the
settlement would bind the minority union? As zipparent
from the provisions of sub-section (1) of Section 18 of the
Act, settlement shall be binding only on the parties to the
agreement. When settlement has been entered into by the
majority recongnised union, in such a situation all
employees do not, as a matter of fact, become parties to the
settlement. A settlement, in these circumstances, is to be
signed by such representatives and would bind the
employees. Terms of the settlement become part of the
contract of employment of each individual workman,
represented by the union. A settlement, arrived at between
the employer and the union representating majority of the
workman, shall not be binding on the union which
represents minority workman, since it was not a party to
the settiement, announced the Apex Court in Tata
Chemicals Ltd. (1978 Lb. IC 637). However, in order to make
such settlement binding on the members of the minority
union, it should be arrived at by agreement between the
employer and the workman. In Herbertsons Ltd. (1977 Lab.
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IC 162) Apex Court announced that even if a few workers
were not members of the majority union, it would be just
and fair that the settlement arrived at otherwise than in the
course of conctliation proceedings should not be disturbed
particutarly when recognized and registered union enters
into voluntary settlement. However, in Tata Chemicals
(supra) it was ruled that such settlement wiil not bind
minority union.

12. To project that such settlement is not binding on the
claimant union, it has to be established that substantial
number of workmen were not party to the settlement entered
into with the majority union. Shri Taneja presents that there
were 35 members of the claimant union ini Delhi. He admits
that there were about 200 employees in the bank in Delhi.
Out of these facts referral above, it is apparent over the
record that the claimant union nowhere represents a
substantial number of employees working in the bank here

in Delhi. On the other hand, majority recognized union -

represents more than'80% of the employees of bank posted
herein Delhi. Thus, it emerged that the major union had
substantial number of workmen as its members, whose
interest it protected while signing the settlement referred
above. Settlement was signed between the bank and the
majority union in the form of an agreement. These factors
project that the settlement signed by the majority union
represents interest of substantial number of employees
working in the bank, Law laid in Herbertson Ltd. (supra)
applies to the present controversy, which decision was
handed down prior to Tata Chemicals Ltd. (supra). While
pronouncing the verdict in Tata Chmeicals Ltd., decision
in' Herbertson Ltd. Was not considered. Precedent which
is handed down earlier rules the field. Therefore, it is
concluded that the settlement dated 22.04.1989 is binding
oti the minority union also.

13. There is cther facet of the coin. Settlement dated
20.07.1998 was entered into between the bank and the
majority recognized union, which was subsequently
accepted by all the unions. In the said settlement, terms of
settlement dated 22.04.1989 are reaffirmed. Thus, it is
emerging over the record that when the claimant union had
acquiesced in to the contents of the settlement Ex. MW1/1,
under these circumstances, their contest becomes
unfounded. It stood established that settlement, Ex. MW 1/
1 binds the claimant union also.

4. Aptitude test is to be conducted by the bank for
promotion as Computer Operator/ ALPM Operatoryf AEAM
Operator/Data Entry Operators etc. on the basis of the area
in which employees in clerical cadre are eligible to appear.
List of successful employees is maintained by the bank,
and they need not reappear in subsequent aptitude test.
As and when vacancies for the post of Computer Operators
fall vacant in an area, employees who have qualified the
aptitude test and whose names exist in the list of successful
candidates shall be eligible to be apply for the post. On
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receipt of options, their names would be considered as per

the seniority. Preference would be given to seniority, Thus,

it is emerging over the record that aptitude test is conducted

by the bank to promote employees of clerical cadre against

permanent vacancy. It is not the case of Shri Taneja that

his name was not considered against a permanent vacancy.
’

15. For relieving purposes or in emergent and temporary'
needs, individual office shall assign duties on temporary
basis to sub/non subordinate staff as the case may be,
amongst the senior-most persons as temporary hand in
the post attracting officiating allowance. A person who
officiates as aforesaid, shall have no claim for appointment
to permanent vacancy otherwise than in the manner laid
down by the settlement, projects clause 4.1 of the aforesaid
settlement. Shri Taneja concedes in his testimony that he
was hot senior-most employee amongst successful
candidates, who had qualified the-aptitude test. Thus, it is
emerging over the record that Shri Taneja was not allowed
to officiate, not being senior-most employee in the branch.
Claim to officiate cannot be projected on the grounds that
an employee had qualificd aptitude test. Therefore, it is
evident that Shri Taneja had no claim to officiate as Computer
Operator.

16. In view of the reasons detailed, the claimant union is
not entitled to any relief. Shri Taneja is also not entitled to
any officiating allowance, for the period when he was not
allowed to officiate, not being senior-most in the branch.
The claim put forth is deveid of merits. Same is, accordingly,

~ dismissed. An award is passed in favour of the bank and

against the claimant. It be sent to the appropriate
Government for publication.

Dated : 7-9-2012

Dr. R. K. YADAV, Presiding Officer
¢ faeefl, 25 T, 2012
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New Delhi, the 25th October, 2012

5.0. 3455.—In pursuance of Section 17 of the [ndustrial
Disputes Act, 1947, (14 0f 1947) the Central Government
hereby publishes the award (Ref. No. CGIT/LC/R/150/99)
of the Central Government Industrial Tribunal/Labour
Court, Jabalpur now as shown in the Annexure in the
Industrial Dispute between the employers in relation to the
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management of Bank of Maharashtra and their workman,
which was received by the Central Government on
10.10.2012.

{No. L-12013/96/98-IR (B-II)]
SHEESH RAM, Section Officer

ANNEXURE

BEFORETHE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
JABALPUR

NO.CGIT/LC/R/150/99
PRESIDING OFFICER: SHRIMOHD.SHAKIR HASAN

The Deputy General Secretary,

Union of the Maharashira Bank Employees,
Hanuman Mandir Gali,

Yadav Colony, Jabalpur.

... Workman/Uinion
Versus
Regional Manager,
Bank of Maharashtra,
Regional office,
Wright Town, Jabalpur
... Management

AWARD
Passed on this 12th day of September, 2012

1. The Government of India, Ministry of Labour vide
its Notification No. L-12013/96/98/IR(B-II) dated 23-3-99/
30-3- 99 has referred the following dispute for adjudication
by this tribunal:-

“Whether the action of the Regional Manager, Bank

of Maharashtra, Regional Office, Jabalpur in awarding .

punishment of compulsory retirement w.e.f. 12-3-97
to Shri Foolsingh Thakur, Sub Staff of Bank of
Maharashtra Seoni Branch is justified? If not, what
relief the workman is entitled to ?”

2. The case of the Union/workman in short is that the
workman Shri Fool Singh Thakur was working as Bill
Collector at Seoni of Bank of Maharashtra. He was asked
to collect the proceeds of OBC No. 16/93 of Rs.9369 and
after receipt to deposit the same to the Bank. But he was
alleged to have misappropriated the same for a period of 10
months and deposited in two instalments i.e. on 24-1-94 of
Rs.7150 and on 1-2-94 of Rs.2219. He was accordingly
charge sheeted on 4-7-95. An enquiry proceeding was
initiated and finally the enquiry report was submitted on
24-6-96. The Disciplinary Authority considering the
findings of the Enquiry Officer passed the order of
punishment of compulsory retirement on 12-3-1997 .The
delinquent workman preferred an appeal but the Appellate
Authority without giving opportunity of personal hearing

rejected the appeal vide order dated 2-2- 1998. The charges

- were ambiguous and non-specific. It is stated that the

workman had informed the Bank Manager about the loss
of the amount on way while coming from the Post Office
but no complaint was lodged by the Bank Manager to the
police. The amount was finally deposited by the workman
on the pressure of the Bank Manager. It is stated that the
punishment imposed upon the workman is arbitrary and is
not proportionate to the alleged charges in the above
circumstances. It is submitted that the reference be
answered in favour of the Union/workman.

3. The management appeared and filed Written Statement
in the case. The case of the management, inter alia, is that
the workman was working as sub staff. On 12-4-93, he was
asked to collect the proceeds of one OBC amount. He
received the said amount but did not inform the same to
the Bank Manager nor deposited the proceeds received
from the Post Office. After ten months he deposited the
amounts in two instalments. He was admittedly
chargesheeted on 4-7-95. A departmental enquiry was
conducted against him. He had been given full opportunity
to defend himself. The Enquiry Officer after considering
the entire evidence found the charges as proved and
submitted his report. The Disciplinary Authority found the
charges as proved passed the order of punishment of each
of the charges. The workman preferred an appeal but the
Appellate Authority confirmed the punishment awarded
by the Disciplinary Authority. It is stated that the charges
were not vague or ambiguous nor the findings of the Enquiry
Officer is perverse. The punishment awarded to the workman
is proper after taking into consideration the seriousness of
the misconducts and the evidence on record. It is submitted
that the workman is not entitled to any relief.

4. On the basis of the pleadings of the parties, the
following issues are framed on recast for adjudication-

1. Whether the departmental enquiry conducted by the
management against the workman is legal and proper.

[1. whether the punishment awarded to the workman is
proportionate to the charges proved against the
workman?

111. To what relief, if any, is the workman entitled?

5. Issue No. 1

‘This issue is taken up as a preliminary issue. After hearing
both the parties and after perusing the record and the
evidence adduced in the departmental enquiry, it is held
that the departmental enquiry conducted against the
workman is legal and proper vide order dated 7-4-2001.
Thus this issue is already earlier decided against the
workman and in favour of the management.

6, Issue No. I

Now there is very limited scope as to whether the
punishment is just and proper in view of the charges
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committed by the workman. Admittedly the workman was
Bill collector. He was directed to collect the proceeds of
one OBC from the post office on 12-4-93. He collected the
same but deposited the same in two instalments after ten
months. In this case no fresh evidence is adduced. The
evidence of the enquiry proceeding clearly shows that the
workman had informed about the amount after ten months
and he became absent after receiving the proceeds from
the Post Office for 132 days. It also appears that the
workman was in need of money on account of illness in the
family. I find that the finding is not perverse rather there
were evidence in the departmental enquiry to establish the
charges,

7. The leamed counsel for the management submitted
that the workman was awarded punishment of compuisory
retirement. The provisional of Section 11 A of the Industrial
Dispute Act, 1947 (in short the Act, 1947) is not applicable
as it relates to only discharge or dismissal. It appears that
the provision of Section 11 A of the Act 1947 is only
applicable in case of dismissal or discharge to set aside the
award or to award lesser punishment as the circumstances
ofthe case may require. Moreover I find that the misconduct
committed by the workman appears to be of serious nature
and therefore I do not find any reason to interfere in the
punishment awarded by the management. This issue is
accordingly decided against the workman and in favour of
the management.

8, Issue No. IT1

On the basis of the discussion made above, it is clear
that the action of the management is legal and justified.
The workman is not entitled to any relief. Accordingly the
reference is answered.

9. In the result, the award is passed without any order to
COsts,

MOHD. SHAKIR HASAN, Presiding Officer.
78 faeeht, 25 steqer, 2012

31,3456, Taarg stfufam, 1947 (1947 1
14) %1 41 17 % ST H, Dot A ¥ 3 WaneT
% Hoag Pt ol ST S @ o sEy § ARt
feif faare f s syt sm =, s S
e (FHeo e Wi R o). 02/2010) W WFIR T
€, S BT WIHR 1 08/10/2012 T IIH o o1 |

(€. TH-12012/43/2010-37% 3R (F-11)]
witer T, s arfueth

New Delhi, the 25th October, 2012
8.0. 3456 —In pursuance of Section 17 of the Industrial

Disputes Act, 1947 (14 of 1947) the Central Government -

hereby publishes the Award (Ref. No. C.I.T.R. 02/2010) of
the Industrial Tribunal/Labour Court, AJMER now as

- Ly e ll“i"""ﬂ"mm'w"m“" e

shown in the Annexure in the Industrial Dispute between
the employers inrelation to the management of UCO BANK,
and their workman, which was received by the Central
Government on 08/10/2012,

[No. L-12012/43/2010-IR(B-II)]
SHEESH RAM, SectionOfficer
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2. “Whether the action of the management of UCO Bank,
DAV College, Ajmer in discharging Shri Pradeep the

workman from service w.e.f. 14-8-2007 is legal and justified?
What relief the concermned workman is entitled to?”
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“Industrial Disputes Act (14 of 1947). Ss./25F.10-
Retrenchment Compensation-Termination of services
without payment of-Dispute referred to Tribunal-
Case of workman/claimant that he had worked for
240 days in a year preceding; his termination-Claim
denied by Management-Onus lies upon claimant to
show that he had in fact worked for 240 days in a
year-In absence of proof of receipt of salary or wages
or record of appointment, Filing of an affidavit by
workman is not sufficient evidence to prove that he
had worked for 240 days in a year precedings his
termination.”
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T Tig, = afusrd

New Dethi, the 25th October, 2012

5.0. 3457.—In pursuance of Section 17 of the Industrial
Disputes Act, 1947, (14 of 1947), the Central Government
hereby publishes the Award [Ref, 2/2011,ITC 27/2010(Old)]
of the Cent. Govt. Indus. Tribunal-cum-Labour Court,
Ahmedabad (Gujarat) as shown in the Annexure, in the
industrial dispute between the management of Western
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Railway and their workmen, received by the Central
Governiment on 25-10-2012.

[No. L-41011/7872010-IR(B-D]
RAMESH SINGH, Desk Officer

ANNEXURE

BEFORE THE CENTRALGOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
AHMEDABAD

Present

Binay Kumar Sinha,

Presiding Officer,

CGI'T-cum Labour Court,

Ahmedabad, Dated 18th October, 2012

Reference: CGITA of 2/2011
Reference: ITC, 27/2010 (O1d)

1. General Manager,
Western Railway,
Churchgate, Mumbai.

2. Divisional Railway Manager,
Western Railway, Kothi Compound,
Rajkot.

3. Divisional Railway Manager,
Western Railway, Pratapnagar,
Barod. '

4. Divisional Railway Manager,
Western Railway, Teenbatti,
Ratlam.

5. Divisional Railway Manager,
Western Railway, Nr. Chamunda-
Bridge, Asarwa, Ahmedabad.

6. - Divisional Railway Manager,
Western Railway, Bhavnagar,
Bhavnagar.

7. Chief Works Manager,
Western Railway,
Lower Parale, Mumbai.

8. Chief Works Manager,
Western Railway,
LCW Workshop,
Dahod {(Guijarat).

9. Chief Works Manager,
Western Railway,
Engineering Workshop,
Sabarmati, Ahmedabad.

10, The Works Manager,
Signal Workshop,
. Western Railway, D-Cabin,
Sabarmati, Ahmedabad.

Yersus

Paschim Railway Karmachari Parishad,
28/B. Narayan Park,

B/h. Chandkheda Railway Station,
Sabarmati, Ahmedabad.

For the 1st parties

. .....5econd Party
Shri H.B. Shah, Advocate

Shri Raghuvir Singh Sisodiya,
President, PR.K.P.

AWARD

For the second party

The Central Government/Government of India/Ministry
of Labour/Shram Mantralay, New Delhi, by its order [No.
41011/78/2010 IR (B-1)] dated 23.09.2010, considering an
Industrial Dispute exhists between employers in relation
to the management of Western Railway Churchgate, and
their workman, in excrcise of the powers conferred by clause
(d) of sub-section (1) and sub-section (2A) of Section 10 of

" the Industrial Disputes Act, 1947, referred the dispute for

adjudication to the Industrial Tribunal, Ahmedabad
(Gujarat), fomulating the terms of reference under the
schedule as follows:-

SCHEDULE

“Whether the demand of General Secretary, Paschim
Railway Karmachari Prarishad in asking payment of
bonus by cheque/Bank for those salary is being paid
through cheque/Bank and in the cash for those
whose salary is being paid in cash is legal and
justified? If yes, what relief the union concerned is
entitled?”’ '

2. The notices were issued to the parties for filing
statemnent of claim and written statements. 1st party No.9
appeared and executed vakilpatra in favour of Shri H.B.
Shah, Rly. Advocate on 6.04.2011 at Ext. 15. The second
party union through the President, P .R.K.P. appeared.and
filed statement of claim on 12.09.2011 at Ext. 16 and aiso
filed an application ws. 10 (4) of the LD.Act 1947 atExt. 17
seeking for interim relief for maintaining status quo order
by the st parties and their agents regarding payment of
productivity linked bonus for the year 2009-10. Upon Ext.
17 a show-cause notices were issued to the 1st parties vide
Ex. 19, Another vakilpatra was executed by the 1st parties
No.4 in favour of Shri HB. Shah, Rly. Advocate on 12.09.2011
at Ext. 20. But no cause was shown in response to show
cause notices by any of the 1st parties. Then vide Ext. 21
interim order dated 27.09.2011 was passed directing the 1st
parties to maintain status quo of the mode of payment of
productivity linked bonus for the financial year 2009-2010
as per circular order dated 7.10.2010 and the Ist parties
were further directed to maintain such status quo until
further order, Thereafter on 14.12.2011 writtenreply at Ext.
22 filed on behalf of Divisional Personal Officer, Ahmedabad,
Western Railway and its copy received by the 2nd party
union on 15.12.2011. [t may be noted here that the Ist party
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challenged the interim order dated 27.09.2011 before the
Hon'ble High Courtin S.C.A. No. 14840 of 2001. However
the said S.C.A. was disposed of by the petitioner (Ist
parties) as permission to withdraw the petition was granted
vide oral order dated 07.10.2011 ofthe Hon’ble Court. The
P.R.K.P. (union) filed Misc. Application for contempt No.
2737 of 2011 against the Union of India and 8 others on
account of alleged breach of non-compliance of the order
dated 27.09.2011 passed by this Tribunal-cum-Labour
Court. However the Hon’ble court has been pleased to
observe that the order dated 7.10.2011 on the basis of
which (C.GL.T.) passed the order, has been modified by the
Railway Board vide order dated 8.10.2010 whereby mode
of payment of bonus in cash was continued and that there
was no complaint by any of the employee that payment
has not been received. It was observed by the Hon'ble
Court that the modality of the payment at large is yet to be
finally considered by the tribunal (C.G. I.T-cum-Labour
Court, Ahmedabad) in the reference. So the Hon'ble Court
did not initiate proceedings under the contempt of court
Act. It was observed also that the petitioner (P .R.K.P.)
may ventilate it grievance before the tribunal, if otherwise
permissible in law.

3. It may be noted here that the 2nd party union (PR K.P)
again filed interim relief application w's. 10 (4) of the 1.D.
Acton 12.09.2012 at Ext. 26 praying therein for restraining
the 1st parties from making the payment of bonus in cash
on the eve of Diwali festival for the year 2010-2011 by also
attaching with the copy of order of the Hon'ble Court dated
19.03.2010 passed in S.C.A. No. 12741 of 2009 (PRK.P V/s
Union of India & 10 others) wherein the union had raised
grievance for the payment of salary by cheque who wants
to accept the salary by cheque and that any of Group C or
D employees opts for cash payment salary be paid by cash
etc. As per order of the Hon'ble Court grievance raised
does not survive and so the 8.C.A. was disposed of, The
1st party (Divisional Personal Officer, Ahmedabad, Western
Railway filed written reply at Ext. 27 to the application of
the Union (second party) at Ext. 26. Those Ext. 26 & 27
were kept pending as parties intended for adjudication of
the reference case as per terms of reference on priority

- basis. .

4. The case of the union (second party) as per statement
of claim (Ext. 16) is that the union has raised an Industrial
Dispute against the st parties employer requesting them

to make payment of bonus by the exhising policy prevailing

in the western railway and demanding to pay the bonus by
account payee cheque in the name of workman, so that the
workman can get the legitimate right at the time of Diwali
festival. The demand of the union is based on the circular
issued by the first parties employer issued from time to
time. Further case is that the union has filed SCA No. 12741/
2009 before the Hon'ble High Court of Gujarat and that the
Hon’ble Court vide its order dated 19.03.2010 passed order
directing the employer to make the payment of salary as

AN L L oL .. LN w»mqr- "

per their demand. Thereafter the Ist party employer issued
circular vide order dated 26.09.2008 by Shri N.H. Dave Dy
C.P.O (Pay Commission) for GM. (Estt.) requesting to all
the concerned department that payment is to be made in
cash only to those workman who gives the underiaking
and request the department to make their payment in cash
except those all workman will be made payment by account
payee cheque. Further case is that the aforesaid order of
the 1st party dated 26.09.2608 was modified by the Railway
Board by its circular/order dated 07.10.2010 and subsequent
order dated 8.10.2010 for payment of the workman of PLB
in cash. [t has been contended that the action of the Railway
Board is totaly illegal, contrary to the order passed by the
Hon'ble High Court of Gujarat and earlier circular issued by

.the 1st party employer from time to time. Further case is

that there are some union representatives who are
authorisedly collecting their fund at the time of payment of
salary of the workman such elements can be prevented
from such activities by passing order to make payment by
account payee cheque in the name of employee. Further
case is that workman working in the different division have
given their written option to make payment by cheuge but
still such workman are made payment by cash and that the
demand raised by the union is justified because if the
authority accepts it, there will be no financiat constraint to
the Ist parties and if payment of bonus is continued to be
disbursed in cash, there will be extra financial burden upon
the first parties. On these scores prayer has been made for
granting the relief referred as per terms of reference by
allowing the reference and for any other relief to which the
union is found entitled.

5. Onbehalf of the 1st party No.5 (D.R.M, Ahmedabad)
affidavit in reply at Ext. 22 has been filed by Shri R.S. Bhuria,
the Divisional Perconal Officer, Ahmedabad, Western
Railway to the statement of claim of the union contending
therein that the first parties are the various Divisions under
Western Railway, the Railway Board, Ministry of Railway,
Govt. of India and that mode and method of payment of
productivity linked bonus (PLB) in the financial year 2009-
2010 implementing the Board's letter dated 8.10.2010 and
withdrawing para-5 of the Board's letter dated 7.10.2010
and that this tribunal though granted status-quo on
payment of bonus but as per Board's letter dated 8.10.2010
distribution of P.L.B. was implemented in cash for the
financial year 2009-10. Further contention is that there was
no complaints from any workman in getting bonus and
that the order passed by the Hon'ble Gujarat High Court in
SCA 12741/2009 is relating to the salary and not for bonus.
The first party is subordinate to the Railway Board and is
bound by all instructions issued by it. The second party is
challenging the virus of the Board's letter dated 07.10.2010
and 8.10.2010 without making the Railway Board as one of
the first parties. If the sccond party was aggrieved by the
action of the Railway Board, the second party ought to
have make a representation to the Railway Board. It is
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further case of the 1st party No. 5 that since para-5 of the
Board's letter dated 07.10.2010 was treated to be withdrawn
by modified order dated 08.10.2010, the payment of bonus
has been made from 14th to 20th October, 2010. Therefore
both the Board's letter do not survive for further years
regarding mode of payment of PLB and that every year
before Dussera a separate letter is issued by the Railway
Board for payment of PLB and the practice is payment of
bonus in cash. Further contention is that the Ministry of
Railway/Railway Board has issued a letter dated 30.09.2011
for payment of PLB for the year 2010-2011 and its copy
annexed as Annexure-A. So when Board's letter dated
07.10.2010 and 08.10.2010 are now not useful for future
year, the granting of status-quo order dated 27.09.2011 is
without jurisdiction. The reliance placed by the second
party on the order passed by the Hon'ble High Court of
Gujarat in SCA 12741 of 2009 pertaining to mode of payment
of salary is not applicable towards payment of PLB and
that Board's letter dated 26.09.2008 regarding 6th pay
commission is not concemed with the present claim of the
second party. Further contention is that the second party
is not recognized union by the st party, therefore the
second party (P.R.K.P.) is not proper party to raise the
Industrial Dispute. On these grounds prayer made to vacate
the order of , status-quo dated 27.09.2011.

6. In view of the pleadings of the parties, following issues
are taken up for discussions and consideration and arriving
at decision in this case:-

ISSUES

(I) Whether the reference made by the second party
union (P.R.K.P.} is maintainable?

(1) Have the second party union valid cause of action
to raise the Industrial Dispute in this case?

(1I1) Whether the case suffered by non-joinder of Railway
Board as one of the 1st party to this case by the second
party union?

{IV) Whether the demand of the union Paschim Railway
Karmachari Parishad in asking payment of productivity
linked bonus by the 1st party by account payee cheque in
the Bank Accounts for those workman/employee whose
salary is being paid through cheque/Bank and is cash for
those whose salary is being paid in cash is legal and
justified?

{V} What relief the union concerned is entitled to?
(VI) What order are to be passed?
7.ISSUE NO. 1V

The s.p. (union} had lead oral and documentary evidence
for supporting its statement of claim in this case, Whereas
the 1st party has examined one witness at Ext. 34 to support
stand taken in the w.s. Shri R.S. Sisodiya, President of
P.R.K P. (union) filed his affidavit in lieu of examination in
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chief at Ext. 31 and he was cross-examined by Shri H.B.
Shah Rly Advocate. The second party have submitted as
many as 37 documents on 25.09.2012 under a list at Ext. 30
and the documents have been accepted as Ext. 30/1 to 30/
37. The s.p. have also submitted two documents on
05.10.2012 under a list Ext. 33 and the documents letter
dated 22/09/2009 on behalf of GM. (E) WRiyto A.L.C.A
(C) and letter dated 26.09.2008 of H.Q Office, Churchgate
Mumbai to ail concerned in Western Rly. Zone have been
marked Ext. 33/1 and 33/2 respectively. The s.p. have also
submitted the copy of notification/order dated 07.10.2010
of Railway Board on the subject payment of PLB to all
eligible Non-Gazatted Railway employees for the financial
year 2009-2010 and modified letter of Railway Board dated
08.10.2010 as to withdrawing the advice given in para 5 of
Board's letier dated 07.10.2010. These two letters/orders of
the Railway Board has been attached with the statement of
claim at Ext. 16 and interim application at Ext. 17. On the
other hand the 1st party No.5 in its w.s. Ext. 22 have attached
Railway Board's Notification/order dated 30.09.2011 on the
subject of payment of PLB for the financial year 2010-2011.

. 8. The witness of s.p. in his evidence has supported the
Railway Board’s advice under the circular No. 147/2010
regarding mode of payment of PL.B as per para-5- “Itis also
advised that the admissible amount in respect of employees
who receive their salary in Bank accounts be credited to
their accounts unless such employees give an option to
receive the PLB in cash. The s.p. witness in his evidence at
para 4 has stated that the office bearers of the registered
trade union functioning in the Western Rly. Zone (1st party)
have insisted to the officers of the 1st party employer and
because of their insistence/pressure the officers of the
railway have changed the circuiar dated 07.10.2010 by issue
new circular dated 08.10.2010 bearing circular No. 148/2010
and that the 1st party employer has intentionally and
deliberately modified the earlier circular and the 1st party
employer have made the payment of bonus in cash only
and that the Ist party employer is acting under the pressure
of the office bearers of Registered trade union functioning
in the establishment of the Western Railway. In support of
such evidence document at Ext. 30/6 has been filed which
is copy of minutes of meeting dated 28.09.2011 held in
between Rly administration of the lst party and
representatives of the recognized union W.R.E.U. & WRMS
by which the view of those trade union was given much
weightage and the views and grievance of other trade
union/community/group were ignored regarding mode of
payment of bonus. The witness of the second party at para
4 of Ext. 31 has also ventilated the grievance of several
workmen working in class IV category who taised grievance
as to payment of PLB by way of account payee cheque/
ECS but despite their grievance the Ist party employer
compelled them to receive the PLB in cash only. His such
evidence finds support from Ext. 30/8 which is
representation of employees of Engg. Deptt., Ahmedabad
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Division dated 07.10.2010 to DRM {pay bill) ADI on the
subject of payment of PLB for the year 2009- 2010 through
ECS in our salary Account of bank in which there are 40
signatories with names. Whereas the admitted position in
that PLB for the year 2009-2010 has been distributed in
cash the grievances of large number of employee was
ignored even giving option for payment through ECS in
their Bank A/c. It may be said here that as per version of st
party No. 5 in w.s. (Ext 22) at para 10 (Last) that the payment
of PLB has been made from 14th to 20th October 2010 as
per circular dated 08.10.2010 and the interim order to
maintain status-quo was passed at Ext. 21 on 27.09.201 1,
after distribution of PLB for the year 2009-2010, by the 1st
party employer. But that interim order has not come to an
end rather it remained in force until further order and until
the same is vacated by this tribunal or the same is set aside
by the Hon’ble High Court in any SCA. It is admitted
position that though the 1st party challenged the said
interim status-quo order before the Hon 'ble High Court
but the 1st party with drew the SCA No. 14840 of 2011
which is mentioned in the order dated 07.10.2011 of the
Hon 'ble Court disposing of the SCA as withdrawn.

9. In the evidence of s.p. witness at para 6 it has come
that Railway Board has issued another circular dated
30.09.2011 by circular No. 134/2011 wherein the 1st party
employer (Western Railway) has decided to make payment
in cash only. This circular has also been filed by Ist party
No.5 attaching with its w.s. at Ext. 22. It has been further
stated in evidence by the s.p. witness at para 5 that if
payment of PLB is made by A/c payee cheque or by ECB in
employees respective Bank A/c, it will not adversely affect
to: first party employer. In this connection the order passed
by the Hon’ble High Court of Gujarat in SCA No. 12741 of
2009 dated 19.03.2010 is that.... However it is open for the
each employee that if employee wants to accept the salary
by cheque, he should have to mention or give undertaking
to'the authority for the same or if employee wants salary in
cash, then necessary option is to be filled up by the concern
employee. Accordingly, payment will be made by the
payment Authority. '

10. It is not disputed that policy maker for PLB is Railway
Board for every year for giving PLB to Non-gazetted
Employees and such circular every years is sent to Zonal
Head Office for circulation and implementation. So the
General Manager of Railway Zone is main implementing
authority through different Division and workshops comes
under particular zone.

Likewise General Manager, Churchgate, Mumbai (1st
party No.1) was also to implement circulars of PLB in the
different Division of W. Rly. It has been argued by Shri

H.B. Shah, Advocate that the GM. has to simply abide with

circular of Railway Board without any deviation. On the
other hand it has been argued by the s.p. union that the
main implementing agency of the circular is General Manager
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of different Zone and regarding distribution of PLB in the
different Division the 1st party No.1 (G.M. Western Railway)
and its officers have consulted with the representative of
only recognized union and voice of other trade unions
were suppressed as per Ext. 30/6 and 30/8. It has been
further pointed out by the s.p. union that as per Ext. 33/1
the General Manager (E) Western Railway vide letter dated
22.09.2009 had corresponded to the ALC (Central)
Ahmedabad, that necessary action for the mode of payment
of productivity linked bonus is being taken as per Rly
Board's orders vide letter dated 26.09.2008. The s.p. also
pointed towards letter dated 26.09.2008 of Headquarter,
Churchgate, Mumbai W. Rly wherein it had been taken
decision by the GM. W. Rly for payment of PLB and arrears
payment to be made in cash only for those whose salary is
in cash. The grievance of the s.p. unjon is only with respect
to mode of distribution of PLB in Western Railway Zone
since voices have been raised for payment by A/c cheque
orbye.c.s. in Bank A/c of employees except those employees
in cash who get salary in cash. The S.p. union has
highlighted through the evidence of Ist party witness Shri
Gopal at Ext. 34 who is a class 111 employee and the member
of trade union Western Railway Mazdoor Sangh, has
admitted during cross-exam vide para 31 that in the
Ahmedabad Division the DPC cashier when was going to
distribute PL.B in cash it was lotted by the miscreants so
the defective system of payment of PLB in Western Railway
zone has been shown through the evidence of 1st party
witness. More so, the witness Shri Gopal who is class 11
employee and attached to a trade union cannot be said to
be an independent witness to represent DRM Ahmedabad
(1st party No.5) whereas w.s. was filed by ShriR.S. Bhuria,
Divisional Personal Officer on behalf of 1st party No.5.
More so, the claim of s.p, union that in Baroda Division
PLB was distributed by A/c payee cheques or CSE system
has not been emphatically denied by witness of
management at Ext. 34. The |st party witness vide Ext. 34
during cross by the s.p. union he stated at para 30 in
perplexed manner so far as he understand distribution of
PLB in cash system is good in comparison to payment
through Bank system. Hie was shown Ext. 30/4, 30/5
regarding incurring heavy expayees but the 1st party in
managing DPC and even then he being attached to trade
union stated at para 38 that payment vide A/c Payee cheque
or e.c.s. is not good method for PLB but he admitted to the
court question that he get salary through Bank. That means
his monthly salary is credited in his Bank Account. The
s.p. {(union) vide Ext. 30/3, 30/4, 30/5 has shown that the 1st
party of Western Railway incutred heavy expenses by way
of payment of honorarium. Vide EXT. 30/4 and 30/5 heavy
expenditure used to be incurred by Bhavnagar Division
and Rajkot Division of Western Railway has been shown
by procuring information through RTI application seeking
information.

. s’l' ERIRE SRR
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11. Form the oral and documentary evidence scrutinized
above such relevant evidence and circumstances have
emerged so far as distribution of annual PLB in different
Pivisions of Western Railway H.O. Churchgate, Mumbai
that in spite of facing adverse situation even of loot of the
heavy amount of PLB from the PCB and even incurring
heavy expenses in distribution of PLB in the Western
Railway of the 1st party employer and even filing of request
letter/representation by several number of employees to
make payment of bonus through Bank A/c or ECS the
management of the st party Western Railway on the
pressure of two trade union are insisting on payment in
cash of PLB by ignoring their own letter dated 22.09.2009
address to the ALC Central (Ext. 33/1) and letter dated
26.09.2008 Ext. 33/2 only for those employee whose salary
are paid in cash and for the others through Bank who get
salary through Bank/ECS.

12. Such argument have been advanced by Shri H.B.
Shah, Advocate for the 1st party (Western Railway) that
the reference does not fall under the schedule rather demand

for payment of bonus through a particular mode is residuary .

matter and that PLB is a policy matter of Indian Railway/
Railway Board and that different Zonal Head Offices of
Railway through General Manager are only to implement
the policy decision. On the other hand Shri R.8.8isodiya
for the s.p. union has argued that the General Manager of
Zone on receipt of circular order of Railway Board are
competent and having every power to implement
distribution of PLB for a particular year by selecting the
mode of distribution on the option of the employee which
is evident from the GM. Western Railway letter to ALC
(Ext. 33/1) and GM. letter (Ext. 33/2). His further argument

is that the Railway Administration of Western Railway |

against whom dispute has been raised by the union wili
not be burdened any financial constraint if PLB payment is
generally made by Account payee cheque or by ECS except
such employee who get salary in cash by cash payment of
PLB. The arguments advanced on behalf of the union (s.p.)
are tenable and are based on relevant evidence as discussed
above. While the argument advanced on behalf of the 1st
party is merely on technical aspect which has nothing to
do in this case since the dispute has been raised against
the management of western railway and not against other
railway zones or even against the Railway Board's policy
as to payment of PLB and so this dispute is not and cannot
be treated as national issue to be decided by the National
Industrial Tribunal. More so, the appropriate Govt./Central
Govt./Ministry of Labour has itself consider a dispute exists
between the management of Western Railway, Churchgate
and their workmen so referred the dispute for adjudication
to this tribunal. In such view of the matter such argument
on behalf of the 1st party that this tribunal has no
jurisdiction to decide the dispute and that due to non-
joinder of Railway Board as party to the case, the reference
is bad, are not at all tenable.

13. Thus as per discussion and consideration made
above, | am of the considered view that the demand raised
by the s.p. union against the {st party employer is just and
proper in asking payment of productivity linked bonus by
check/Bank for those employees salary is being paid by
cheque/Bank and in cash for those whose salary is being
paid in cash. Thus this issue is decided in favour of the
second party union.

14.ISSUE NO. L I, IIT

In view of the findings given in the foregoing paras
while deciding issue No. IV, I further find and hold that the
reference made by the second party (union PRKP) is
maintainable and that the union has valid cause of action
to raise dispute against the employers of the 1st party No.1
to 10. 1 further find and hold that this reference case is not
suffered due to non-joinder of Railway Board because it is
not necessary party to the reference as already considered
by the appropriate Govt. making reference for adjudication
and also for the reason that the 1lst party have not
challenged the validity of the reference order before the
Hon'ble High Court as clearly admitted by the witness of

. the Ist party No.5 at Ext. 34.

15. ISSUENO.V

As per findings in the foregoings deciding issues No. I,
IL, I1I & IV, I am of the considered op’inion'and therefore
find and hold that the second party union is entitled to the
only relief prayed for in their charter of single demand,
made in the statement of claim (Ext. 16) and also referred by
the appropriate Govt. in reference order Ext. 1 and decided
by this tribunal giving findings at para No. 13 deciding
issue No. [V. '

16.ISSUENO. VI

As per findings above this reference is allowed,
However no order as to cost. Following orders are passed.

1. The management of Western Railway (1st party No.1
to 10) are directed to make arrangement for payment of
productivity linked bonus to their employee either by
account payee cheque or E.C.S. for those employee salary
is being paid through account payee cheque or E.C.S. and
in cash for those whose salary is being paid in cash.

2. Those employees whose salary is being paid in cash
but if exercise option for payment of PLB in their Bank
Account then by account payee cheque ot by E.C.S.

3. The first party are directed to comply with the order
accordingly receiving the circulars henceforth annually for
ensuring implementation in the Western Railway Divisions
in accordance with the above directions.

4, Since the award is being made in favour of the second
party union afier final adjudication on the modality of the
payment of PLB in Western Railway Zone, so now there is
no need for continuance of the interim relief order dated
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27.09.2011 as per Ext. 21 and the interim order is hereby
vacated/recalled.

5. The application dated 12.09.2012 filed by the s.p. union
at Ext. 26 praying for interim relief against the [st party and
its reply by the st party at Ext. 27 which is dated 18.09.2012
are disposed of since there is no need for passing separate
order.

6. The application dated 07.02.2012 filed by the second
party union at Ext. 24 against the st party No.] to 9 for
initiating contempt proceeding for violating the interim order
dated 27.09.201 WExt.21) is held infructuous since the interim
order dated 27.09.2011 has been recalled/vacated at order
No.4 and also considering that the first party have
implemented the distribution of PLB according to modified
circular dated 08.10.2010 much prior to passing of the interim

- order dated 27.09.2010 at Ext. 21.

This is my award.
BINAY KUMAR SINHA, Presiding Officer

7% faeeht, 26 oraqar, 2012
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W g, 30 siferdt
New Delhi, the 26th October, 2012

5.0. 3458.—In pursuance of Section 17 of the Industrial
Disputes Act, 1947 (14 of 1947), the Central Government
hereby publishes the award (Ref. No. 194/2001) of the
Central Govt. Industrial Tribunal-cum-Labour Court,
Jabalpur as shown in the Annexure in the Industrial Dispute
between the management of State Bank of India and their
workman, which was received by the Central Government
on26-10-2012.

[No. L-12012/306/2001-IR (B-1)]
RAMESH SINGH, Desk Officer.
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABROUR COURT,
JABALPUR

NO. CGIT/LC/R/194/2001
PRESIDING OFFICER: SHRIMOHD. SHAKIR HASAN

Shri Ramkaran Daahima,
S/a Shri Ramlal Daahima,
R/o Survahara Colony,

[

1 | ,‘.‘4|-||n|n‘>-»||mwwmm-wumﬂmu

Nasrullahgan;,

Distt. Sehore (MP) ... Workman
Versuy

The Assistant General Manager,

State Bank of India, Zonal Office,

Hamidia Road,

Bhopal (MP) ... Management

AWARD
Passed on this [0th day of October, 2012

1. The Government of India, Ministry of Labour vide its
Notification No, L-12012/306/2001-IR(B-T) dated 11-12-2001
has referred the foilowing dispute for adjudication this by
tribunal;—

“Whether the action of the management of Asstt.
General Manager. State Bank of India, Bhopal in not
considering Sri Ramkaran Daahima S/o Ramlal
Daahima for appointment cven after calling him for
interview is justified? If not, what reliefthe workman
is entitled?”

2. The case of the workman in short is that the workman
Shri Ramkaran Daahima was engaged by the management
Bank at Nasrullaganj Branch in the year 1985 for 55 days
and in the year 1986 for 29 days. He was called for interview
vide order No. 3691 dated 30-1-1997 and was selected for
appointment in the sub-staff cadre against permanent post
vide order dated 21-9-99. He was directed to deposit the
documents in the oftice of Bhopal which was deposited by
him on 20-10-99 but he was not appointed by the
management Bank. It is submitted that the management be
directed to appoint the workman on the basis of the said
interview.

3. The management appeared and filed Written
Statement. The casc of the management, inter alia, is that
admittedly the workman had worked for 55 days during the
period of 1985 and 29 days from January 1986 to May 1986
i.e. total 84 days as pureiy daily rated casual employee,
The management Bank and SBI Staff Federation entered
into various agreements. According to these settlements,
the interview was called for selection and a penal was
prepared by the Bank in accordance with the settlement for
giving chance for permanent appointment in the Bank. Shri
Ramkaran Daahima also submitted his application in
accordance with the settlernent and he was called for
interview. He belonged to ST category. He was interviewed
on 15-2-97 and was empanclled in the selection list. He was
offered an appointment vide letter dated 21-9-99. He was
advised to submit his certificates. On verification of the
certificates, he was found minor at the time of initial
temporaty appointment in the year 1985 and 1986, In terms
of settlement arrived between the management Bank and
the Federation, only those ex-temporary daily rated
employees were to be considered who were within the age-
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limit of 18 to 26 years at the time of temporary initial
appointment. As such the workman was not eligible to be
considered for permanent appointment in the services of
the Bank. It is submitted that the workman is not entitled
for any relief.

4. On the basis of the pleadings of the parties, the
following issues are framed for adjudication—

I.  Whether the action of the management in not
considering Shri Ramkaran Daahima for
appointment is justified?

I To whatrelief the workman is entitled for?

5. During the course of proceeding, the workman
Shri Ramkaran Daahima became absent. As such the
proceeding proceeded ex parte against him on23-12-2010,

6.ISSUENO. 1

The workman has filed documents in the case which are
admitted by the management and are marked as Exhibit
W I to Exhibit W/4. Exhibit W/4 is the interview letter
dated 30-1-1997 whereby he was called for interview. Exhibit
W/2 is the letter dated 21-9-99 whereby the workman was
directed to deposit documents till 20-10-99. Exhibit W/3 is
the certificate of temporary service. This certificate shows
that he worked on temporaty basis in the year 1985 and
1986 for the total period of 84 days. These all facts are
admitted facts, Exhibit W/4 is the copy of the mark sheet of
Shri Ramkaran Daahima. The mark sheet shows that his
date of birth is 1-7-1969. This clearly shows that in the year
1985 and 1986 , he was absent 16 or 17 years. This shows
that at the time of initial temporary appointment he was
minor. It is argued on behalf of the management that as per
settlement, he was not eligible for appointment for
permanent post because he was minor.

7. The management has also adduced oral and
documentary evidence in the case. The management
witness Shri Kishanlal Murjani is working as Branch
Manager, Nasruilahganj Branch. He has supported the case
of the management. He has stated that Shri Ramkaran
Daahima was selected and was offered appointment vide
letter 21-9-99 (Exhibit W/2}. He was found minor at the time
of initial temporary appointment. As such he was not eligible
for permanent appointment in the Bank in terms of
settlement. His evidence is unrebutted. Moreover his
evidence is in corroboration with the documents filed by
the workman in the case. His evidence clearly shows that
Shri Dashima was minor at the time of temporary
engagement in the Bank.

8. Now the important point is that whether in any terms
and condition that if the ex-casual employee/temporary
was minor at the time of initial appointment then case is not

Y292 GZ/I%-8

to be considered for permanent appointment in the Bank.
The management has filed the settlements. Para-4 of the
settlement dated 17-11-1987 runs as follows:—

“Above temporary employees would have been in
the Bank's temporary service anytime during 1-7-1975
to 31-12-1987 or any stage on the date of initial
temporary appeintment, besides fulfilling the other
prescribed eligibility criteria for appointment in the
subordinate cadre subject to clause 4(&) and (b) Infra.”

This clearly shows that the ex-casual employee/
temporary employee should be within 18 to 26 years of age
at the time of initial temporary appointment. This shows
that Shri Daahima was not eligible for permanent
appointment in the Bank in terms of settlement. Thus this
issue is decided against the workman Shri Ramkaran
Daahima and in favour of the management.

9.ISSUENO. 1T

On the basis of the discussion made above, it is clear
that the action of the management is justified as
Shri Daahima was not eligible in terms of settlement arrived
between the management Bank and Staff Federation. He is
not entitled to any relief. The reference is, accordingly,
answered.

10. In the result, the award is passed without any order
to costs.

MOHD. SHAKIR HASAN, Presiding Officer
7§ fewell, 26 IR, 2012
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[6. TH-12012/58/2008-31% SR (&ft-1))
New Delhi, the 26th October, 2012

5.0. 3459.—In pursuance of Section 17 of the Industrial
Disputes Act, 1947 (14 of 1947), the Central Government
hereby publishes the award (Ref. No. 50/2008) of the Cent.
Govt. Indus. Tribunal-cum-Labour Court, Bhubaneswar as
shown in the Annexure in the Industrial Dispute between
the management of State.Bank of India and their workman,
received by the Central Government on 26-10-2012.

[No. L-12012/58/2008-IR (B-I)]
RAMESH SINGH, Desk Officer
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ANNEXURE

CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM- LABOUR COURT,
BHUBANESWAR

Present:

Shri J. Srivastava,

Presiding Officer, C.G I.T.-cum-Labour Court,
Bhubaneswar,

INDUSTRIAL DISPUTE CASE NO. 50/2008
Date of Passing Award-—10th October, 2012

Between:

The Branch Manager,

State Bank of India, Kupari Branch,
At./Po. Kupari, Dist. Balasore.

... 1st Party-Management.
(And)

Their workman Sri Duryodhan Pusty,
Qr. No. VR-5/1, Kharvela Nagar, Unit-3,
Bhubaneswar. (Orissa)

...2nd Party-Workman.

Appearances:

Shri Alok Das, ...Forthe 1st Party-

Authorized Representative Management.

None ...For the 2nd Party-
Workman.

AWARD

The Government of India in the Ministry of Labour has
referred the present dispute existing between the employers
in relation to the Management of State Bank of India, Kupari
Branch and their werkman under clause (d) of sub-section
(1) and sub-section (2A) of section 10 of the Industrial
Disputes Act, 1947 vide Letter No. L-12012/58/2008 -IR (B-
1), dated 10.07.2008 to this Tribunal for adjudication to the
following effect:

“Whether the action of the management of State
Bank of India, Kupari Branch, Kupari in terminating
the services of Sri Duryodhan Pusty, ex-workman
w.e.f. 30.9.2004, is legal and justified? If not, what
relief the workman is entitled to”?

2. The 2nd Party-Workenan has filed his-statement of claim
alleging that he had joined his services as a Messenger on
2nd March, 1987 afier succeeding in interview. He was
assured to get permanent appointment order after one year
or on completion of 240 days’ work in a calendar year, but
despite completion of several years of continuous
satisfactory service and putting in more than 240 days’ work
in each year he was not regularized, instead terminated and
refused employment from 30.9.2004 by the Ist Party-
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Management without any written communication or
payment of compensation. The Ist Party-Management in
refusing employment to him violated all principles of natural
justice and mandatory provisions of Section 25-F of the
Industrial Disputes Act, 1947. He therefore brought the
matter into the notice of the C.GM. and C.D.Q. of the State
Bank of India, L.H.O., Bhubaneswar. But on hearing nothing,
he raised an industrial dispute before the Regional Labour
Commissioner {Central) vide his letter dated 28.02.2005.
Conciliation proceedings were started, but they failed and
thereupon a failure report was submitted to the Government
and the Government made the present reference. He is thus
entitled to get full back wages and reinstatement with

continuity of service with effect from 30.9,2004,

3. The Ist Party-Management in its reply through written
statement has stated that the present dispute is misleading
and misconceived inasmuch as the 2nd Party-workman had
already raised a similar dispute along with 124 other workers
through the State Bank of India Temporary 4th Grade
Employees Union before the Assistant Labour
Commissioner (Central), Bhubaneswar challenging their
alleged termination of service by the 1st Party-Management,
In the said dispute the failure report was sent by the Asst.
Labour Commissioner {Central), Bhubaneswar to the
Ministry of Labour who in tumn referred the matter to this
Tribunal for adjudication and the same is pending before
this Tribunal being 1.D. Case No.7 /2007. The name of the
2nd Party-workman is appearing at SL No. 109 in Annexure-
A tothe said reference. Thus, raising a common dispute for
same cause of action and again raising individual dispute
for same relief is nothing but an abuse of the process of
law and amounts to multiplicity of litigation. The Asst.
Labour Commissioner (Central) while conciliating the
individual disputes disregarded the direction of the Deputy
Chief Labour Commissioner {Central} not to take any further
action on the separate disputes raised by the same workers
for the same cause of action. The allegation of the 2nd
Party-workman that he had joined the Bank on 2nd March,
1987 and he was discontinued from service on 30,9.2004 is
not correct. He was engaged intermittently on temporary/
daily wage basis due to exigencies of work. When his
services were no more required he was not engaged further.
It is further denied that he was performing his duties with
all sincerity and honesty and to the best of satisfaction of
the Authority. The 2nd Party-workman has neither
completed several years of continuous service in the Bank
nor he has completed 240 days of continuous service in
any calendar year preceding the date of his alleged
termination. In order to give an opportunity for permanent
absorption to the ex-temporary employees/daily wagers in
the Bank in view of the various settlements entered into
between the All India State Bank of India Staff Federation
and the Management of the State Bank of India all eligible
persons wete called for interview. The 2nd Party-workman
was also called for interview in the year 1993, But he was
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not found successful, hence could not be appointed in the
Bank. The Union or the 2nd Party-workman has never
challenged the implementation of the settlement which has
now gained finality. It is further submitted that some of the
wait-listed candidates, who could not be absorbed in the
Bank's service due to expiry of the panel on 31st March,
1997, filed Writ Petitions before the Hon "ble High Court of
Orissa. But the Hon'ble, High Court of Orissa by a common
order dated 15.5.1998 passed in O.J.C. No. 2787/1997
dismissed a batch of Writ Petitions and upheld the action
of the Management of the Bank. This order of the Hon'ble
High Court was also upheld by the Hon'ble Supreme Court
of India in S.L.P. No. CC-3082/1999. Hence the above matter
has attained finality and cannot be re-agitated. Since the
services of Sri Pusty had been discontinued much prior to
the lapse of the panel in the year 1997 his claim has become
stale by raising the dispute after thirteen years. Itis a settled
principle of law that delay destroys the right to remedy.
Thus the present dispute is liable to be rejected on the
above grounds.

4. On the pleadings of the parties following issues were
framed:-

ISSUES

1. Whether the present reference of the individual
workman during the pendency of the LD, Case No. 7/2007
before this Tribunal on the same issue is legal and justified?

2. Whether the worknran has worked for more than 240
days as enumerated under Section 25-F of the Industrial
Disputes Act?

3. Whether the action of the Management of State Bank
of India, Kupari Branch, Kupari in terminating services of
Shri Duryodhan Pusty w.e.f. 30.9.2004 is, fair, legal and
justified?

4. To what relief is the workman concerned entitled?

5. The 2nd Party-workman despite giving sufficient
opportunity did not adduce any evidence either oral or
documentary in support of his claim and willingly kept
himself out of the proceedings at the stage of evidence by
absenting himself or his Union representative.

" 6. The st Party-Management has adduced the oral
evidence of Shri Raghunath Rout as M.W. 1 and filed
documents marked as Ext.- A to Ext.-J in refutation of the
claim of the 2nd Party-workman.

FINDINGS
ISSUE NO.1

7. A specific plea has been raised by the 1 st Party-
Management that a group of 125 employees including the
2nd Party-workman had already raised a similar dispute in
1.D. Case No. 7/2007 before this Tribunal for the same relief
which is pending for adjudication. The dispute as referred
to in 1.D. Case No.7 /2007 is given below for comparison
with the dispute in the present case -

Whether the action of the Management of State Bank
of India, Orissa Circle, Bhubaneswar in not considering .
the case of 125 workmen whose details are in Annexure-A
for re- employment as per Section 25(H) of Industrial
Disputes Act, 1947 is legal and justified? Ifnot, what relief
the workmen are entitled to?

8. The name of the 2nd party-workman appears at Si.
No. 109 in Annexure-A to the above reference. In both the
cases the matter of disengagement or so called
retrenchment is involved to be considered in one or the
other way and the relief claimed is with regard to re-
employment. But challenge has been made more specifically
against the termination of service of the 2nd Party-workman
in the present case while in 1.D. Case No.7 /2007 prayer has
been made with regard to consideration of the case of 125
workmen for re-employment as per Section 25-H of the
Industrial Disputes Act, 1947. In fact, in the latter case the
workmen have submitted or virtually surrendered to their
cessation of employment or alleged termination, whereas
in the present case they have challenged their termination
on facts and law. Virtually in the present case validity and
legality of the alleged termination has to be tested at the
alter of facts and legal propositions. Therefore it cannot be
said that the issues involved in both the cases are same.
This case can proceed despite pendency of I.D. Case No.
7/2007 and the present reference by the individual workman
pending for adjudication is maintainable being legal and
justified. This issue is therefore decided in the affirmative
and against the 1st Party-Management.

ISSUENO.2

9. The onus to prove that the 2nd Party-workman has
completed one year or 240 days of continuous service
during a period of 12 calendar months preceding the date
of his alleged termination or disengagement from service
lies on him, but the 2nd Party-workman has not adduced
any evidence either oral or documentary in support of his
contention. He has only alleged in his statement of claim
that he had joined the service on 2nd March, 1987 and
worked till 30.9.2004 on temporary/casual/daily wage basis,
but he has not filed any certificate or reliable document
showing the break-up of year-wise service rendered by
him under the 1st Party-Management during the above
period. The 1st Party-Management, on the other hand, has
alleged that the 2nd Party-workman was engaged
intermittently on temporary/daily wage basis due to
exigencies of work and he had never completed 240 days
continuous service in a calendar year. M.W.-1 Shri
Raghunath Rout in his statement before the Court has
stated that "The disputant was working intermittently for
few days in our Branch on daily wage basis in exigencies....

" He had not completed 240 days of continuous and

uninterrupted service preceding the alleged date of the
termination”. He has denied the aliegation that the workman
was discontinued from service with effect from 30.9.2004,
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but has stated that "In fact the workman left working in the
Branch in 1997. “The 2nd Party-workman has to disprove
the evidence led by the st Party-Management, but he has
not come before the Court to give evidence. A temporary
or daily wage worker has no right to claim reinstatement
and particularly when such an employee had not worked
for 240 days continuously during a period of 12 calendar
months preceding the date of his so-called termination,
Thus he is not entitled to get benefit of Section 25-F of the
Industrial Disputes Act, 1947. This issue is hereby decided
against the 2nd Party-workman for failing to prove that he
had worked for 240 days continuously during a period of
12 calendar months preceding the date of his disengagement
ar alleged termination from service,

ISSUENO.3

- 10. Since the 2nd Party-workman could not prove that
he had rendered 240 days continuous service under the
Ist Party-Management during a period of 12 calendar
months preceding the date ofhis disengagement or alleged
termination, he is not entitled for re-employment even in
case of his alleged illegal and arbitrary termination,
Moreover, he was a temporary/casual/daily wage
employee. His services can be terminated at any time
without assigning any cause by the 1st Party-Management.
He has no legal right to be retained in service for the
extended period, if he was appointed for a certain period or
when no time is specified. The 2nd Party-workman has not
filed any letter of appointment or proof of having rendered
service under the 1st Party-Management for a specified
period against a regular post. The 1st Party-Management
has further alleged that in time of exigencies only the 2nd
Party-workman-was employed. It means that with the end
of exigencies his job also came to an end. In view of the
matter the action of the management of State Bank of India,
Kupari Branch, Kupari in terminating the services of Sri
Duryodhan Pusty, ex-workman with effect from the alleged
date of his termination is fair, legal and justified. This issue
is accordingly decided in the affirmative and against the
2nd Party-workman.

ISSUE NO.4

11. In view of the findings recorded above under Issues
Nos.2 and 3, the 2nd Party-workman is not entitled to any
relief whatsoever claimed.

12. Reference is answered accordingly.

JITENDRA SRIVASTAVA, Presiding Officer
¢ fewefl, 26 SToREER, 2012
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[¥° TEe-12012/333/2000- 3.3, (ft-1)]
Wy fi, e arfamm
New Delhi, the 26th October, 2012

8.0. 3460.—In pursuance of Section 17 ofthe Industrial
Disputes Act, 1947 (14 of 1947), the Central Government
hereby publishes the Award (Ref. No. 19/2001) of the Cent.
Govt. Indus. Tribunal-cum-Labour Court Jabalpur as shown
in the Annexure in the Industrial Dispute between the
management of State Bank of Indore and their workman,
which was received by the Central Government on
26.10.2012.

[No. L-12012/333/2000-IR (B-1)]
RAMESH SINGH, Desk Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
JABALPUR
NO. CGIT/LC/R/19/2001
Presiding Officer: SHRIMOHD, SHAKIR HASAN
Shri PN. Sharma, Chairman,
All India State Bank of Indore Employees

Co-ordination Committee,
138, Shakti Nagar,

Jabalpur. Workman
) Versus

The General‘Manager (Operations),

State Bank of Indore,

Head Office, 5, Yeshwant Niwas Road,

Indore. Management

AWARD
Passed on this 1st day of October 2012

1. The Government of India, Ministry of Labour vide its
Notification No.L 12012/333/2000/1R(B-I) dated 29-12-2000
has referred the following dispute for adjudication by this
tribunal:-

“Whether the action of the management of State
Bank of Indore, Regional Office, Jabalpur in
terminating the services of Shri Satish Kumar Garewal
w.e.f. 14-7-99 is justified? If not, what relief he is
entitled?”

2. The case of the Union/workman in short is that the
workman Shri Satish Kumar Garewal was appointed as Part-
time Peon in Narsinghpur branch of the Bank in June 1994,
He worked continuously till 13-7-99. Thereafter he was
terminated without notice or wages in lieu of one month
notice and without payment of retrerichment compensation
in violation of the provision of Section 25-F of the Industrial
Dispute Act, 1947 (in short .the Act, 1947). He had worked
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more than 240 days as required under Section 25-B of the
Act, 1947. He was getting Rs.60 per day as wages. It. is
swbmitted that the workman be reinstated with full back
wages.

3. The management appeared and filed Written Statement
in the case. The case of the management, inter-alia, is that
the alleged workman was neither employed as permanent
employee nor attained permanent status. He worked as a
casual worker for supply of water for few houts in a day as
and when required in Narsinghpur Branch of the Bank and
was paid as argeed by him. The provision of the Section
25-F of the Act, 1947 is not applicable and therefore, the
question of giving notice or payment of retrenchment
compensation does not arise. It is submitted that his claim
be rejected.

4. On the basis of the pleadings of the parties, the
following issues are framed for adjudication:—

1. Whether the action of the management in terminating
the services of Shri Satish Kumar Garewal w.e.f. 14-7-99 is
justified?

11. To what relief he is entitled?
5. ISSUENO. |

To prove the case, the workman Shri Satish Kumar
Garewal has adduced his evidence. Initially in examination-
in-chief he has supported his case. He has stated that he
was reappointed on 12-2-1994 as temporary peon and
worked continuously till 14-7-99 when he was terminated
without any notice. He was getting wages on per day basis
which was enhanced time to time. He was paid bonus for
1996 to 1998. He had acquired the status of permanent
employee. His cross-examination shows that no
appointment letter was issued nor appeared in interview
nor his name was recommended by the Employment
Exchange. This fact contradicts his pleading that he was
appointed as temporary peon and had acquired the status
of permanent employee. Lastly he has admitted in his
evidence that he worked as daily wager. There is no
document 1o prove that he worked continuously as daily
wager in the period as has been stated by him. He has filed
photocopies of documents but the same are not proved.
Those documents are denied by the management. The then
Tribunal vide order dated 12-4-07 has directed to prove
those documents but the workiman has failed to prove those
documents, The genuiness of the documents cannot be
presumed. Morcover, there are few certificates. The original
certificates must be in possession of the workman but those
original certificates are not filed in Court. Thus it is clear
that there is no sufficient evidence to prove that the
workman had worked continuously even 240 days in twelve
calendar months preceding the date of termination as has
been required under Section 25-B(2) of the Act, 1947,

4292 Gr/18-9

6. On the other hand, the management has also adduced
one witness. The management witness Shri Devender
Singh Bhati is working as Branch Manager at Narsinghpur
Branch of the Bank. He has supported the case of the
workman. He has stated that he was not appointed in the
Bank on any post. He has stated that he had not filed any
paper to show that the alleged workman had worked in the
Branch, His evidence shows that there is no paper in the
Bank whereby the relationship of employer and employee
between the Bank and the alleged workman was created.
This shows that the provisions of the Act, 1947 are not
attracted. This issuve is decided against’' the workman and
in favour of the management.

7.ISSUENO. 11

On the basis of the discussion made above, it is clear
that the action of the management is justified and the alleged
workman is not entitled to any relief. The reference is,
accordingly, answered.

8. In the result, the award is passed without any order to
costs.

MOHD. SHAKIR HASAN, Presiding Officer
74 foreehl, 26 SRR, 2012
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(3. T61-12012/186/2004-318 3R (<ft-11)]
vitwr o\, ST A
New Delhi, the 26th October, 2012

8.0. 3461.—In pursuance of Section 17 of the Industrial
Disputes Act, 1947 (14 of 1947), the Central Government
hereby publishes the Award (Ref. No. 6/2005) of the Central
Government Industrial Tribunal-cum-Labour Court JAIPUR
now as shown in the Annexure in the Industrial Dispute
between the employers in relation to the management of
BANK OF BARODA and their workman, which was
received by the Central Government on 12-i0-2012

[No. L-12012/186/2004-IR (B-ID)]
SHEESH RAM, Section Officer
ANNEXURE

CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-
CUM-LABOUR COURT,JAIPUR

SHRI N.K. PUROHIT, Presiding Officer
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LD.6/2005

Reference No. L-12012/186/2004-IR(B-11)
dated: 17.12.2004

Shri Harphool Singh Choudhary
D-125, Basant Vihar, Jhunjhunu.

Versus
Dy. General Manager,
Bank of Baroda,
Anand Bhawan, 4th Floor,
5.C. Road, Jaipur,
Present:
For the applicant Union: Sh. R.C. Joshi.

For the Non-applicant:
AWARD

Sh. Rupen Kala.

2792012

1. The Central Government in exercise of the powers
conferred under clause (d) of sub- section 1 and 2 (A) of
Section 10 of the Industrial Disputes Act, 1947 has referred
the following Industrial dispute to this tribunal for
adjudication: '

"Whether the action of the management of Bank of
Baroda in terminating the services of workman Shri
Hariphool Choudhary, clerk w.e.f. 17.11.2003 is
justified? If not, what relief the workman is entitled
to and from which date?"

2. The facts in brief are that the workman was working
as cashier-cum-clerk with the non-applicant bank and while
he was posted at Rajgarh Branch, Distt: Churu, a memo
dated 11.7.96 (Ex-6) was served upon him for various
misconduct committed by him during the employment; In
reply (Ex-7) to the said memo he denied the charges levelled
against him; Sh. S.L Jain was appointed enquiry officer to
conduct the domestic enquiry against the workman who
submitted his report on 16.12.97; As per report (Ex- 8)
Allegations no. 1{A), 1(B), 1(C ),1(E)-(V) and Allegation
no. 2 were not found proved and Allegations no. 1 (D), 1 (E )
M, 1{E) D, 1 (E)(ID), 1(E XIV), and 1(E )(V)and Allegation
no. 3 were found proved; Thereafter, show-cause notice
along with the copy of the enquiry report (Ex-8) was served
upon the workman who submitted his reply (Ex-9) to the
said show-cause notice (Ex-9). The disciplinary authority
vide its order dated 23.9.98 proposed punishment of
dismissal from bank service. The petitioner approached in
the High Court against the proposed punishment. The
proceedings were stayed vide order dated 28.11.98.
Subsequently, the said order was vacated on 20.10.03 with
the directions to the respondent therein to issue fresh
notice intimating the petitioner the date and time for
personal hearing, Accordingly, after affording opportunity
for hearing on the proposed punishment, the disciplinary

authority vide its order dated 17.11.03 (Ex-10) inflicted
puttishment of dismissal from bank service. The appeal
{(Ex-II) filed against the said order before the appellate
authority was rejected vide order dated 22.4.04 (Ex-12).

3. The workman has averred in his claim statement that
while he was posted at Rajgarh branch he had to face the
wrath of the Branch Manager, Sh. Sukhdev Chaudhary
and In-charge loan advance Sh. Mehtab Singh who
believed that complaint against them were made by the
then local MLL.A. at his instance and consequently on the
basis of false complaint at the instance of them memo
{Ex-6) was served upon him.

4. The workman has assailed the validity of his
termination order dated 17.11.03(Ex-10) on the grounds that
the allegations in the charge-sheet were vague, not related
to his duties and date of incidents were not mentioned
deliberately; that his representation to summon the
witnesses in his defense was not allowed; that some
witnesses were examined in his absence and opportunity
of cross examination was not afforded to him, thus, enquiry
conducted against him was not fair and proper; that finding
recorded by the enquiry officers being without any basis
and without any cogent evidence oral or documentary are
perverse.

5. Countering these ailegations the non-applicant in their
written counter have stated that the workman was given
full and fair opportunity to defend his case. He was charge-
sheeted vide order dated 11.7.96 and after holding the
regular enquiry as per provision of bi-partite settlement
and in consonance with the principle of natural justice, the
charges leveled against him were found proved. The non-
applicant has denied the biasness on the part of the Branch
Manager and the In-charge Loan Advance and has
categorically stated that the enquiry officer gave him full
opportunity to defend his case and conducted the enquiry
afler granting fair opportunity to the workman. The findings
of the enquiry officer arc based on the material on the
record and the same cannot be said to be perverse.

6. Inrespect of preliminary issue of fairness of enquiry,
following order was passed on 17.2.2006:—

"It 1s held that there was no denial of fair play to the
workman and the enquiry conducted against him was
found to be fair and proper.”

7. Accordingly, learned representative on behalf of both
the parties were heard on merits of the case and scanned
the relevant record.

8. The learned representative on behalf of the workman
contends that it is well settled that the charge sheet should
be clear, definitc and specific. But in present case the
charge-sheet itself is defective and vague. The articles of
charges are not related to his duties. Dates of the incidents
have not been mentioned and the charge sheet is devoid
of material particulars. '
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9. Per Contra, the learned representative for the non-
applicant contends that the workman has given detaited
reply to the show-cause notice served upon him. He did
not raise any objection regarding vagueness of the charge.
In the course of disciplinary proceedings even after
completion of inquiry in reply to the show-cause notice
such objection was not raised by him. He further submits
that necessary materials, particulars in support of the
allegations have been duly enumerated in the charge-sheet
and the charge sheet is valid and proper. In support of his
contentions he has relied on 2004 (100) FLR. 258 Kerala,
2006(96) FLR 1010 Calcutta and 1991 (1) LLJ 554.

10. In respect of vagueness of charge Hon'ble Karnataka
High Court in decision rendered in 1991 (1) LLJ 559 has
observed as under;—-

"The matter has to be looked at in a proper
perspective, Has the workman suffered any
prejudice? Was he in a position to understand the
nature and scope of the charges? Was he in a position
to meet the charges and therefore was he in a position
to furnish a proper explanation? If these are answered
in the affirmative, the initiation of disciplinary
proceedings cannot be said to be bad.”

11. In 2004 (100) FLR 238 Hon'ble Kerala High Court has
observed that if the charge could be duly established it
can never be said that the same is vague and general in

nature. In 2003 (96) FLR 1010 Hon'ble Calcutta High Court .

has also observed that the particulars of a charge is
necessary where without the same the delinquent does
not understand what is allegations of misconduct levelled
against him., '

12. The allegations in the charge sheet which have been
found proved by the inquiry officer in his report are relevant
and the same are reproduced below:- :

Allegation 1 (D) :—

13. You have taken Rs. 4000 from Mr. Manipal Singh s/
o Sh. Chimno Jat, Village Khariya on pretext of including
his case under Agricultural Debt Relief Scheme.

Allegation 1 (E):—

14. These are following incidents where you have taken
amount as "gratification":—

@ Rs. 2500/- from Mr. Kesar Resident Amarapura
you have given false assurance to him at the
time of disbursement that he need not to repay
his dues on the pretext that his case will be
included under Agriculture Rura! Debt Relief
Scheme. :

(I) Rs. 2000/- from Mrs. Ankori w/o Jagna Ram
Resident Amarapura at the time of disbursement
of loan of buffalo.

(I Rs. 1100 from Sh. Veeru Ram Village-Redsana at
the time of disbursement of loan of buffalo.

(IV) Rs.3100 from Mr. Nathu Ram s/o Sh. Debu Ram
Resident of Kharia on account of disbursement
of loan to his mother and Bhabhi. You have given
false assurance that he need no to repay his
debts on the pretext that his case will be included
in Agril. Rural Debt Relief Scheme.

(V) Rs. 1700, 2 kg ghee, 2kg meat and 4 bottles of
liquor from Shri Mahendra S/0 Dalla Ram Chamar
Resident Khariya at the time of disbursement
you have given false assurance that he need
not to repay his loan on the pretext that his case
wil be included in Agriculture Rural Debt Relief
Scheme.

Allegation (3):—

15. You have taken money from various borrowers by
giving false assurance that their cases will be included in
Agriculture Rural Debt Relief Scheme.

The Bank therefore charges you for:—
(1) Charging illegal gratification
(2) Committing acts unbecoming of Banks employee.
(3) Committing acts prejudicial to Bank’s interest.
- {4) Tarnishing Bank's image.

16. Upon perusal of the charges levelied and found to
be proved it reveals that charges are not vague. The
incident, involvement and alleged misconduct affecting
the name and reputation of the bank have been referred. It
cannot be said that the workman could not understand
what the allegations of misconduct leveled against him
were. Further, the workman did not raise objection in his
reply to the show-cause notice that due to vagueness of
the charges he was unable defend himself effectively. He
did not make any grievance either before the disciplinary
authority or before the appellate authority in this regard.
The workman has not taken such objection in the course
of disciplinary proceedings’ therefore; in view of the legal
proposition laid down in decisions supra, the contention
of the learned representative for the workman that the
workman was not in a position to understand the nature of
the charges and has suffered prejudice is not sustainable.

17. The next contention of the learned representative
on behalf of the workman was that loan were taken in the
year 1988 and the show-cause notice was served on 6.07.95.
The delay of about 11 years in issuing the charge-sheet
has vitiated the entire proceedings.

18. Countering the above contention, learned
representative for the management submits that in respect
of loans taken in the year 1988, complaints were made in
the year 1994 and show-cause notice was served in the
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year 1995 and the workman was charge sheeted in the year
1996. Therefore, there is no inordinate delay in issuing
charge sheet. Further, mere delay in issuing charge sheet
woild not vitiate inquiry. He also submits that the workman
has not taken any plea that due to delay the workman has
suffered any prejudice. In this regard he has relied on 1996
{(1)LLJI 1231 8C, 1991 (2) LLJ 5 and 2001 {IIT) LL.J Supp. 141,

19. Upon perusal of the enquiry proceedings it reveals
that the plea of delay has not been put forth by the workman.
There is no plea that due to delay he has suffered any
prejudice. The workman nowhere in the claim statement
has stated that due to delay he was placed in a disadvantage
position to defend himself. In his reply to the show-cause
notice, he has not made any grievance against the delay in
issuing the charge-sheet. He did not make any grievance
either before the disciplinary authority or before the
appeilate authority in this regard.

20. In 1991 (2 LLJ 5) Hon'ble Madras High Court
observed that delay by itself would not be a ground to
quash the charges unless it is shown that, after the
completion of the proceedings, it has turned out to be a
factor which has deprived the right of defense. In 2001 (1IT)
LLJ supp. 141 (A.P.) Hon'ble A.P. High Court has also
observed that delay simpliciter itself in initiating the
disciplinary proceeding against a delinquent cannot be a
vitiating factor in the absence of prejudice or disadvantage
suffered by the delinquent in defending his action.

21. Inthe light of above observations, the contention of
the learned representative for the workman that the delay
in issuing charge sheet has vitiated the entire proceedings
is also not sustainable.

22. The learned representative on behalf of the workman
also submits that findings of the inquiry officers are baseless
and without any cogent evidence, therefore, the same are
perverse.

Allegation D) and I(E) (I to V}:

23. In this regard he has pointed out that for Allegation
1{D) only complainant was examined and other material
witnesses Sh. Maniram Jat and Sh. Sumer Singh Nawa were
notexamined. In respect of allegation 1 (E){i) he has pointed
out that the loan was granted to loanee Sh. Keser on
16.9.93; the workman was not identified by the complainant;
Loan was given through cheque and payment of cheque
was made to the seller from whom buffalo was purchased;
Witnesses Sh. Tarachand and Sh. Vishal Singh were not
examined; The cheque was not signed by the workman;
There was no proper identification of the complainant. As
regard allegation 1 (E) (ii) it has been pointed out that the
complainant Smt. Ankori appeared op 21.7.97 and on that
date workman and his representative were not present and
the workman was not identified; complainant was also not
identified; the complainant was identified on the basis of
record only; Payment was made to seller by cheque;

et A ol Py O O T ¢ R b

Regarding Allegation I(E) (iii) identification of the loanee
on the basis of record was crroneous; Payment was made
through cheque to seller; Buffalo was not purchased by
the complainant; Material witness Sh. Ramchand Jakhad
was not examined. In respect of Allegation ! (E) (iv)
complainant writer Sh. Mahipal was not examined; Eye
witnesses Sh. Tarachand and Sh. Sumer Singh were not
examined; Loanee Sh.Nathuram did not appear; Seller was
not examined; Complainant was not identified. Further
pointed out that for Allegation 1 (E) (v) complainant writer
was Sh. Mahipal but he was not examined and only
complainant was examined and no other witness was
examined for corroborations of the evidence of the
complainant.

24. The learned representative for the workman has
argued that the enquiry officer has drawn his conclusions
on the basis of complaints. No supportive evidence and
other material witnesses were calied for to prove the
aceeptance of money. The enquiry officer's conclusions
are without any basis and without any cogent evidence.
He has further argued that complainants have given their

. statements at the instance of Sh. Sukhdev Chaudhary

Branch Manager and Sh. Mehtab Singh. He has also
argued that the loan was advanced by a committee
consisting of a veterinary doctor, branch manager, loan
officer and B.D.O. to the seller. The above persons were
responsible for disbursement of loan to the right person. -
There is no direct evidence of receiving the bribe by the
workman from the complainants. Further, the workman was
not in a position to write off the loans and therefore, the
allegation that he had assured to get the loans written off
is baseless. Apart that it has been admitted by the loanees
that they had not purchased buffalo actually and seller
had returned them. Further, the loan amount was received
through cross cheque from bank. The enquiry officer has
not recorded any finding as to how the money has reached
to the workman while the cross cheque were issued in the
name of the seller of the bank. Therefore, the findings of
the enquiry officer in respect of charges which have been
found proved are perverse. In support of his contentions
he has relied on decision 1973 {1y SCC 813, 2011 AIR
SCW 2583,

25. Per Contra, the learned representative on behalf of
the management submits that complainants have been
examined to prove the charges. Their statements find
support from the documentary evidence. There is no law
that charge cannot be proved mercly on the solitary
evidence. The findings of the inquiry officer are based on
the material on record. The tribunal is not empowered to
reappraise the evidence as an appellate authority. He further
submits that the basis of insufficient evidence findings of
the inquiry officer cannot said to be perverse. The learned
representative for the non applicant has also submitted
that non-utilization of loan by loanee cannot disprove the
allegation of bribe against the workman. Further, whether
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workman had powers to ensure exemption or write off is
not pertinent, pertinent is that he assured the borrowers
for the same. Moreover, loanees are not supposed to be
aware of powers of different officials of bank. The learned
representative has submitted that findings of the enquiry
officer are based on evidence and he has drawn plausible
conclusions. Therefore, the findings are not perverse and
the tribunal cannot interfere with the findings of fact
recorded by him. In support of his contentions he has
relied on 2003 LLR 878, 1974 (3) SCC 103 (SC), 1982 (44)
FLR 65 (8C), 1972 AIR SC2182, 1999 (1) LLJ SC 604 (5C),
1972 (4) SCC 418 (SC), and 2004 (3) CDR Raj. 1781,

26. 1 have given my thoughtful consideration to the
rival submissions of both the sides and have gone through
the decisions referred to by them.

27. Upon perusal of the enquiry report it reveals that in
respect of charge under Article 1{D)) complaint was filed by
Shri Mahipal whose statements were recorded in the
enquiry. Copies of the complaint, lean account, cheque of
Rs. 2000 and 1800 dated 8.2.1988 and 10.3.1988 respectively
were produced. Similarly for charges under Article I(EX{i) to
I(E)}(v) statement of the respective complainants were
recorded and in documentary evidence copies of the
complaint, loan accounts and cheques given in respect of
the sanctioned loans were produced and on the basis of
analysis of the oral evidence of the complainants and
relevant record pertaining to loans, the enquiry officer has
given his findings.

28. Although the enquiry officer did notrecord evidence
of other independent witnesses but in view of the principal
laid down in (1974) 3 SCC 103 that there is no rule of
evidence that evidence of a solitary witness cannot be
relied upon and no conclusion can be based upon the
evidence of such a solitary witness, the evidence of the
complainants cannot be discarded merely on this ground
that there is no supportive evidence. Apart that, in
disciplinary proceedings the standard of proof required is
that of preponderance of probability and not proved beyond
reasonable doubt.

29, In para 32(3) of decision rendered in (1973) 1 SCC
813 The workman of M/S Firestone Tyre And Rubber Co.
of India (Pvt.) Ltd. v/s The Management And Others referred
to by the learned representative for the workman, Hon'ble
Apex Court held:—

“When a proper enquiry has been held by an
employer, and the finding of misconduct is a plausible
conclusion flowing from the evidence, adduced at
the said enquiry, the Tribunal has no jurisdiction to
sit in judgment over the decision of the employer as
an appellate body. The interference with the decision
of the employer will be justified only when the
findings arrived at in the enquiry are perverse or the

Y292 g1/12-10

management is guilty of victimization, unfair labour
practice or mala fide.”

30.1n2011 AIR SC 2583 SBBJ v/s Nemi Chand Nalwaya
Hen'ble Supreme Court has observed as under;—

“It is now well settled that the courts will not act as
an appellate court and reassess the evidence led in
the domestic enquiry, nor interfere on the gromd
that another view is possible on the material on
record. If the enquiry has been fairly and properly
held and the findings are based on evidence, the
question of adequacy of the evidence or the reliable
nature of the evidence will not be grounds for
interfering with the findings in departmental
enquiries. Therefore, courts will not interfere with
findings of fact recorded in departmental enquiries,
except where such findings are based on no evidence
or where they are clearly perverse. The test to find
out perversity is to see whether a tribunal acting
reasonable could have arrived at such conclusion or
finding, on the material on record. Courts will however
interfere with the findings in disciplinary matters, if
principles of natural justice or statutory regulations
have been violated or if the order is found to be
arbitrary, capricious, mala fide or based on extraneous
considerations.”

31. In 1999 (1) LLJ SC 604 Kuldeep Singh v/s
Commissioner of Police Hon'ble Supreme Court has
observed that in the findings recorded at domestic
enquiries, a distinction has to be maintained. The distinction
is between decisions which are perverse and those which
are not. If a decision is arrived at on no evidence or evidence
which is thoroughly unreliable, the order of punishment of
dismissal would be perverse and therefore, amenable to
judicial scrutiny. But if there is some evidence on record
which is acceptable, howsoever, compendious it may be,
the conclusions would not be treated as perverse and the
findings could not be interfered with. In (1995) 1 SCC 216
Hon'ble Apex Court has also observed that where the
tribunal had not found any fault with the proceedings
conducted by the enquiring authority, it had no jurisdiction
to re-appreciate the evidence and set aside the order of
dismissal on the ground of insufficiency of the evidence to
prove the charges.

32. In present case, the enquiry conducted against the
workman has already been held fair and proper and the
conclusions drawn by the enquiry officer in respect of
Allegations 1 (D) and 1(E) (Ito V) are based on the evidence
of the complainant and documentary evidence pertaining
to sanctioned loans. It is not a case of no evidence or
evidence thoroughly unreliable. The findings of the enquiry
officer cannot be held perverse merely on the ground of
insufficiency or adequacy of the evidence. The enquiry
officer has deduced his conclusions from the evidence
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brought on record and it is not permissible to assail that it
is possible to arrive at different conclusions on the same
evidence. Therefore, the findings of the enquiry officer in
respect of above allegations cannot be characterized as
perverse and the same cannot be interfered with.

Allegation 3;—

" 33. In Allegation 3 it has been alleged that "you have
taken money from various borrowers by giving false
assurance that their cases will be included in Agriculture
Rural Debt Relief Scheme." In the said allegation there is
no specific allegations regarding taking illegal gratification
from the complainants Sh. Amilal and Sh. Sanwal Ram. Upon
perusal of the enquiry proceedings, it reveals that despite
objection in this regard taken by the workman that their
names were not mentioned in the charge-sheet and there
was no allegation regarding taking illegal gratification from
the said complainants, their statements were recorded and
on the basis of their evidence the enquiry officer has given
his findings in respect of said allegation and allegation of
taking illegal gratification from the loanees Sh. Amilal and
Sh. Sanwal Ram has been held to be proved.

34:In(1992) 1 WLC (Raj) Hon 'ble Raj. High Court has
observed as under:—

“The delinquent is required to defend himself only
inrespect of the charge/s which is specificaily levelled
against him and in respect of which an enquiry is
held. He cannot be punished with reference to the
charge which is not levelled against him. The basis
of this principle lies in the rule of audi aultrem partem
that is no man can be condemned unheard.”

35. In view of the above legal proposition the finding of
the enquiry officer in respect of Allegation 3 based on the
complaints and evidence of the loanees Sh. Amilal and Sh.
Sanwal Ram is perverse. '

36. However, on the basis of findings in respect of
Allegations I(D), I(E) (1 to V) charges of (i) Charging illegal
gratification, (ii} Committing acts unbecoming of Bank’s
employee (jii) Committing acts prejudicial to Bank's interest
and (iv) Tarnishing Bank's image stand proved.

37. Hon'ble Raj. High Court has observed in decision
rendered in WLR 1996 Raj. 40 referred to by the learned
representative for the non-applicant that when there were
number of charges and one of them has been found proved
court should not interfere with order of punishing authority.
In another decision 2004 (3) CDR 2144 (Raj.) referred to
Hon'ble Rajasthan High Court has observed as under:—

"Where a person is charged on number of count and
if on judicial review, charge on the same count alone
is found sustained, on which punishment imposed
by the Disciplinary Authority can be sustained, the
Court will not ordinarily interfere with: the punishment
awarded by domestic Tribunal."
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38. Inthe light of legal proposition laid down in decisions
supra, the order of punishing authority in the present matter
cannot be interfered merely on this ground that findings of
the enquiry officer in respect of Allegation no. 3 is perverse.

39. The learned representative for the workman contents
that even if the tribunal comes to the conclusion that the
workman could have been punished on the facts and in the
circumstances of the case, punishment of removal from
service is shockingly disproportionate.

40. The learned representative for the non-applicant
submits that although the tribunal has power to interfere
with the quantum of punishment w's Section 11-A of the
LD. Act but such powers can be exercised if punishment

. imposed is shockingly disproportionate. For charges of

illegal gratification, the punishment awarded to the workman
is not shockingly disproportionate. He has relied on AIR
(2006)SC615,(2011)4 SCC484,2009(15) SCC 620,2003 (3)
SCC603,1997(76) FLR 176 etc.

41.In AIR 2006 SC 615 Hon'ble Apex Court has observed
as under—

“The power under said Section 11-A has to be exercised
judiciously and the Industrial Tribunal or the Labour Court,
as the case may be, is expected to interfere with the decision
of amanagement u's 11-A ofthe Act only when it is satisfied
that punishment imposed by the management is wholly
and shockingly disproportionate to the degree of guilt of
the workman concerned.”

42. In (2011) 4 SCC 584 Hon’ble Apex Court has
observed as below:—

“When a court is considering whether the
punishment of ‘termination from service’ imposed
upon a bank employee is shockingly excessive or
disproportionate to the gravity of the proved
misconduct, the loss of confidence in the employee
will be an important and relevant factor,”

43. In present case, it is not a case where the misconduct
against the workman has not been proved. It is also not a
case where the domestic enquiry found to have been
conducted in an unfair manner or contrary to the principle
of natural justice. Therefore, in view of the gravity of the
charges the workman does not deserve any sympatric
consideration.

44. For the foregoing reasons, the action of the
management of Bank of Baroda in terminating the services
of the workman w.e.f. 17.11.2003 vide impugned order of
the disciplinary authority dated 17.11.2003 is held justified
and resultantly, the workman is not entitled to any relief.
The reference under adjudication is answered accordingly.

45. Award as above.

N. K. PUROHIT, Presiding Officer

wy T ¥ .';1.“”\ FOYmERT = 2 L



[¥I—ETE 3(ii)]

HIE BT TITA : I 24, 2012/AATGHW 3, 1934 8293

T8 faweil, 26 STaGER, 2012

F1.91, 34623 faarg sifuftrag 1947 (1947 7
14) H UG 17 % S0 § i wan fafPe i 3
Ve B Hag Frire! dR ST wHE & i oy #
fafée siveifre forare & @i awer ol sfustysm
e, TR & e (de HE 43/2004 YA T
FE T, S BT TETHT 12~10-2012 FT 3 A 91

[H. T@-12011/65/2004-SEAR (sh-11)]
vt 7|, SN sifuerd
New Dethi, the 26th October, 2012
S.0. 3462.—In pursuance of Section 17 of the Industrial

Disputes Act, 1947(14 of 1947) the Central Government

hereby publishes the Award (Ref. No. 43/2004) of the
Central Goverment Industrial Tribunal/Labour Court,
JAIPUR now as shown in the Annexure in the Industrial
Dispute between the employers in relation to the
management of Syndicate Bank and their workman, which
was received by the Central Government on 12-10-2012.

[No. L-12011/65/2004-IR(B-IN)]
SHEESH RAM, Section Officer
ANNEXURE

CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR
COURT, JAIPUR

Sh. N. K. PUROHIT, Presiding Officer

1. D. 4372004
Reference No. L-12011/65/2004-IR(B-IT) dated: 28-6-2004

The Asstt. Secretary
Syndicate Bank Staff Association
3/12, Vidhyadhar Nagar,
Jaipur.

Vis

The Asstt., General Manager,
Syndicate Bank,
Zonal Office, 6 Bhagwan Dass Road,
New Delhi.

Present:
Sh.R.C. Jain
Sh. Sanjay Verma
AWARD
24-9-2012

1. The Central Government in exercise of the powers
conferred under clause (d) of sub-section 1 & 2 (A) of
Section 10 of the Industrial Disputes Act 1947 has referred
the following Industrial dispute to this tribunal for
adjudication:—

For the applicant union

For the Non-applicant

“Whether the action of the management of Syndicate
Bank in awardig punishment of reduction of basic pay
by one stage in the time scale of pay for a period of 3
years vide order dated 30-1-1999 and postponement of
stagnation increment for 1.3.2001 to 1-3-2004 vide order
dated 23-1-2002 in respect of Shri D.K. Sharma, Clerk is
legal and justified? If not, what relief the workman is
entitled to and from which date?” ‘

2. The Union in its claim statement has pleaded that
while the workmen was working as clerk in the M.L. Road
Branch of the non applicant Bank at Jaipur, a charge sheet
dated 2-5-97 was issued to him and after inquiry punishment
of deduction of basic pay by one stage in the time scale of
pay for a period of 3 years was awarded vide impugned
order dated 30-1-1999.

3. The union has assailed the validity of the said order
on the grounds that inquiry conducted against the workman
was illegal; that the punishment imposed is not provided
in the service rules; that first stagnation increment was
released w.e.f. 1-3-1998 but the second stagnation increment
was not releaseed on the relevant date as on 1-3-2001 and
the same was postponed to 1-3-2004 vide order dated
23-1-2002. Even if, punishment order dated 30-1-1999 is
considered as valid, the postponement of second stagnation
increment for a period of three years is illegal and unjustified.
Thus, the union has prayed that orders dated 30-1-1999
and 23-1-2002 be deciared unjustified and consequential

~ benefits be given to the workman.

4. In reply, the non applicant has contended that the
union was not authorized to espouse the dispute of the
workman. Further, the dispute has been raised after lapse
of 4-5 years therefore; the claim is not maintainable on the
ground of delay. The non applicant has also contended
that the inquiry was conducted in accordance with the
provisions of the Bipartite Settlement and the punishment
imposed is legat and justified. Vide letter dated 18-2-1999
the workman was informed that due to imposed punishment
his second stagnation increment has been deferred till
1-3-2004.

S. Heard learned represetative on behalf of both the
parties and perused the relevant record.

6. Upon perusal of the inquiry proceedings it reveals
that after service of charge sheet for alleged misconduct
committed by the workman, he had admitted the charges
ieveled against him and in view of his admission the inquiry
was concluded on 24-11-1998 and inquiry report was
submitted on 21-12-1998. The inquiry officer found the
charges leveled against the workman proved. The workman
submitted his written submission on 7-1-1999 and after
affording opportunity of personal hearing the disciplinary
authority vide order dated 30-1-1999 awarded following
punishment:—

“For committing acts of gross misconduct, vide
clause no. 19.5(J) read with minor misconduct, vide
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clause no. 19.7(d) of the Bipartite Settlement, the basic
pay of Shri D.K., Sharma Emp. No. 307703 Clerk M.I.
Road Branch Jaipur be and is hereby reduced by one
stage in the time scale of pay for a period of three years
with immediate effect,”

7. The learned representative for the union contends
that said punishment awarded is not even provided in the
Bipartite Settlement. Therefore could not have been
imposed and the punishment order is ipso facto illegal. In
this regard he has relied on 2004(1) WLC 753(Raj.) and
19991ILET 514.

8. In decision 2004(1) WIL.C 753 referred to by the learned
representative for the union regulation IV (e) of The UCO
Bank Officer Employees (Disciplinary and Appeal
Regulations) 1976 was under consideration which provides
punishment of reduction to a lower grade for post, orto a
lower stage in a time scale Hon'ble court held as per the
provisions of regulation IV (e) reduction to a lower grade
means reduction to the lower stage from the stage the
petitioner at a relevant point of time was working not on
the lowest grade. In view of above Hon'ble court modified
the penalty imposed by the disciplinary authority to fix the
petitioner in lowest stage to lower stage.

9.In 1999 11 LLJ 514 punishment of removal for major
misconduct was not enumerated in the Bank of Cochin
Service Rules. State Bank of India (Supervisory Staff)
Service Rules were not applicable since charge was
pertaining to period prior to amalgamation of Bank of
Cochin. Therefore, Hon'ble Court held that discretionary
power of Appellate Authority to impose punishment was
restricted by Service Rules.

10.The facts of decisions supra are quite distinguishable.
In present matter, punishment of reduction by one stage in
the time scale of pay for a period of three years has been
awarded. Thus, reduction is for one Jower stage from the
stage the workman at relevant point was working not in the
lowest stage.

11. It has not been disputed that as per Bipartite
Settlement's provisions regarding disciptinary action and
procedure an employee found guilty of gross misconduct
may be awarded punishment of reduction to lower stage in
the scale of pay up to a maximum of 2 stages.

12. Therefore it cannot be said that punishment of
reduction of the basic pay by one stage is not provided in

the Bipartite Settlement. So far as period of operation of

such punishment is concerned since, no specific period
has been enumerated in the Bipartite Settlement, the order
of reduction of pay scale by one stage for a period of three
years is in consonance with the provision of Bipartite
Settlement. Thus, the contention of the learned
representative that the punishment awarded to the
workman is not provided in the Bipartite Settlement is not
tenable,

b L A T I S - D wwrmwmmmw .

13. The next contention of the learned representative of
the union is that the workman was entitled to get benefit of
second stagnation increment w.e.f. 1-3-2001. In order dated
30-1-1999 it is not mentioned that second stagnation
increment would be deferred for three years, He further
contends that not granting the second stagnation increment
during the pendency of the punishment amounts to double
punishment and imposed punishment is against the
provisions of Bipartite Settlement.

14. Per Contra, learned representative for the
management contends that first stagnation increment was
given to workman on 1-3-1998 and punishment order was
in operation during period 30-1-1999 10 29-1-2002. In normal
course second stagnation increment was due to the
workman from 1-3-2001 which was postponed due to
punishment awarded therefore, the workman was not
entitled to get benefit of second stagnation increment from
1-3-2001.

15. 1 have given my thoughtful consideration to the
rival submissions canvassed on behalf of both the parties,

16. Indisputably, the workman was awarded with the
punishment of reduction in basic pay for one stage for a
period of 3 years vide order dated 30-1-1999. The
punishment was communicated to him vide the zonal office
letter dated 18-2-1999 wherein it was mentioned that his
second stagnation increment gets postponed to 1.3.2004
from 1-3-2001 in view of punishment awarded. Vide
impugned letter of regional office dated 23-1-2002 following
order was communicated to the manager RSPCC Jaipur :—

“The Stagnation Increment is released after 3 years
of reaching the maximum scale of wages and further
stagnation increments are released with physical interval
of 3 years. He has been sanctioned first Stagnation
Increment w.e.f. 1-3-1998 and lind Stagnation Increment
is due to him w.e.f. 1-3-2001 in normal course, is
postponed to 1-3-2004 due to punishment awarded.”

17, Thereafter, vide letter dated 25-2-2002 the workman .
was informed that on completion of the period of 3 years
his basic pay has been restored to Rs. 9360 w.e.f.
30-1-2002 (which includes on stagnation increment of
Rs. 380. He was further informed that his second stagnation
increment would fall due on 1-3-2004,

18. Inthis regard in clarification given by the Indian Bank's
Association, Mumbai vide their letter dated 4-9-1996 it has
been clarified that when a punishment of deduction of basic
pay to lower stage in the scale of pay is awarded to an
employee who has already reached on maximum in the scale,
then the period spent by the employee in the lower stage is
to be excluded for determining the 3 years period to be spent
at the maximum of scale of pay for release of first stagnation
increment. However the period, if any, already spent by the
employee at the maximum of the scale, at the time of’ mposition
of punishment has to be included in the three years.

W ol
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19. Admittedly, first stagnation increment was given to
the workmman w.e.f. 1-3-1998. Punishment order remained in
@peration during period 30-1-1999 to 29-1-2002. In normal
course second stagnation increment was due after 3 years
w.e.f. 1-3-2001 but in present matter after reaching a maximum
scale of pay the pay of the workman was reduced to a
lower stage as a punitive major therefore, the period spent
on lower stage was not to be counted for the purpose of
determining period for eligibility for second stagnation
increment. Therefore, in above factual backdrop the action
of the non-applicant not considering the period from
30-1-1999 to 29-1-2002 for second stagnation increment
seems to be logical and reasonable and postponement of
benefit of stagnation increment for the said period cannot
said to be unjustified. The contention of the learned
representative for the workman that postponment of second

stagnation increment amounts to double jeopardy is not

tenable.

20. For the foregoing reasons, it is held that the action
of the management of the bank in awarding punishment of
deduction of basic pay by one stage in the time scale of
pay for a period of 3 years and postponement of stagnation
increment vide orders dated 30-1-1999 and 23-1-2002
respectively is legal and justified. The reference under
adjudication is answered accordingly.

21. Award as above.

N. K. PUROHIT, Presiding Officer
¢ feeedl, 26 ¥R, 2012
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New Delht, the 26th October, 2012

8.0. 3463.—In pursuance of Section 17 of the Industrial
Disputes Act, 1947, the Central Government hereby
publishes the Award [Ref. No. CGITA/77/2004 (ITC. 26/98
old)] of the Central Government Industrial Tribunal/Labour
Court, Ahmedabad now as shown in the Annexure in the
Industrial Dispute between the employers in relation to the
management of Oriental Insurance Co. Ltd. and their
workman, which was received by the Central Government
on [7-10-2012.

[No. L-17012/46/97-IR{B-11}]
SHEESH RAM, Section Officer
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ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM- LABOUR COURT,
AHMEDABAD

Present

Binay Kumar Sinha

Presiding Officer,

CGIT-cum-Labour Court,

Ahmedabad, Dated 08.10.2012
Reference: CGITA of 77/2004
Reference: ITC. 26/1998 (Old)

Oriental Insurance Company Ltd.

Manager, Oriental Ins. Co. Ltd.,

Do. 1, Navdeep Building, Nr. Income Tax Circle,

Ashram Road, Ahmedabad-380014. .... First Party
And

Their Workman

Shri C.K. Prajapati,

11/C, Rangsarag Flats, P.T. Road, _

Narayan Nagar, Paldi, Ahmedabad. .... Second Party

For the first party : Shri Kishor V. Gadhia, Advocate
For the second party : Shri Manubhai C. Modi, Advocate
AWARD

The Appropriate Government/Govt. of India/Ministry
of Lahour and Employment/Shram Mantralay, considering
as to the Industrial dispute exhisting between the employers
in relation to the management of Oriental Insurance
Company Ltd. and their workman, in exercise of power
conferred by clause (d) of sub-section (1) and sub-section
2(A) of Section 10 of the Industrial Disputes Act, 1947,
referred the dispute for adjudication to the Industrial
Tribunal, Ahmedabad by its reference order No. L-1 7012/
46/97/IR (B-11), New Delhi dated 03-04-1998, formulating
the terms of reference as per schedule:—

SCHEDULE

“Whether Shri Chimanlal Kalidas Prajapati, Ex:
Inspector Gr-I of M/s. Oriental Insurance Co. Ltd. is a
workman under the definition of workman prescribed
under Sec. 2(s) of the Industrial Disputes Act, 19477 If
so, then whether the action of the management of
M/s. Oriental Insurance Co. Ltd., in terminating his
services w.e.f. 10-01-1996 is legal and justified? Ifnot, to
what relief the said workman is entitled?”

{2) Consequent upon notice both parties appeared,
filed Vakalatnama in favour of respective lawyers
and filed their respective pleadings. 2nd party
workman submitted statement of claim dated
15-07-1998 at Ext. 5 and the 1st party Oriental
Insurance Co. Lid. filed written statement dated
14-10-1998 at Ext. 7.
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(3) The case of the second party is that he was

@

working as a Inspector grade-I since 11-10-1976
and his last monthly salary was Rs. 5,000 (Five
thousand). His duties was to contact parties,
factories, companies for getting a new business
by way of filing a new insurance, to get the
business by way of renewal, to collect the premium
from the parties in cash or by cheque and to attend
the office and to give daily report to senior
divisional manager, to deposit and hand over the
collection of cash and cheque and also has to sit
in the office for minimum two hours daily. His
services was under the supervision of senior
divisional manager and no any worker was
working under him and he had no power 1o give
appointment of any sub-staff, and has no power
to grant leave of sub-staff. His service was not as
of managerial or supervisory capacity. The first
party issued his suspension order vide letter dated
24-09-1984 without holding any enquiry unto
allegations made against him. But no subsistence
allowance was paid to him from date of suspension
till date of termination on 10-01-1986. Further case
is that domestic enquiry was held not according
to rules and regulation, no opportunity was given
and principles of natural justice was not followed.
No show cause notice was give, copy of enquiry
proceeding was not furnished and no opportunity
was given to defend the charpes. Second show
cause notice was not issued nor enquiry report
was furnished. His service was illegally terminated.
Further case is that police case was also instituted
he was chargesheeted and criminal case is pending
in metropolitan magistrate court vide criminal case
No. 1206/1987. On these grounds prayer made for
relief of declaring his terminating from services
iliegal, improper and unjust and for reinstatement
in service with continuity of service and futl back
wages with cost and any other relief to which he
is found entitled.

As against this the case of the 1st party as its

written statement pleading inter-alia is that the

reference is not maintainable, is in competent and
bad in law, the second party is not a workman as

- defined u/s 2 (s) of the I.D. Act. The second party

workman s put to strict proof of the allegation
made in the paras of the statement of claim whereas
the 1st party is denying all the allegation. Further
contention is that the reference is time barred and
is fit to be rejected on the ground of delay and

latches.The case of the 1st party is that second _

party was not performing duties honestly,
regularly, faithfully and sincerely whereas duties
of the second party was to promote and canvass
the business of the company, he was not doing

O m i S TR Y
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clerical, manual of accountancy work and so he
was outside purview of workman w/s 2(s) of the
L.D. Act. Inreply to para 3 of s/c it has been stated
that the second party had not collected
subsistence allowance during period of
suspension in spite of serveral times intimation
to him, It is the case of the 1st party that the
second party committed defaulcation, theft,
forgery and impersonation in order to defraud the
company and the second party has confessed-
admitted the charges in writing, So there was no
need to hold the enquiry against him but even
then deparimental enquiry was initiated, enquiry
officer and presenting officer were appointed and
that enquiry was conducted by following the
principles of natural justice, It has been admitted
that criminal case was also launched against
second party and the criminal proceedings are
separate proceedings whereas domestic enquiry
is separate proceeding. It is also the case of the
Ist party that the second party was habitnal
offender and carlier by order dated 26-07-1982 he
was punished by stoppages of one increment with
permanent effect on the proof of charge of
temporary misappropriation of money amounting
to Rs. 290 of the premium of a party. The second
party on 04-08-1984 also confessed to have stolen
on cheque and signed himself and opened Bank
Account on fictitious name of R.G. Patel and he
himselfhad identified the same. He also confessed
on 27.07.1984 that he has prepared certain
documents with his own handwriting and that he
gave forged documents to the customers. Further
case Is that the second party Shri Prajapati has
submitted his written apology on 11-12-1984. He
also confessed/admitted as many as 37 charges
of forgery, issuing faise receipts to the customers,
collected premium from various parties and not
credited in company’s account opened Bank
Account on fictitious name etc. All these charges
are of very serious misconduct. The second party
Shri Prajapati was issued chargesheet on
02-05-1985. Enquiry officer send letter to
Shri Prajapati on 16-08-1985 informing as to date
of enquiry sitting on 29-08-1985 but he did not
send explanation and again on 26-08-1985 he sent
a letter that he is unable to attend the enquiry and
in support of that also sent medical certificate.
The company has sent a Doctor to his house, but
he was not found at his home. Then E.O. sent
another letter on 13-09-1985 intimating him to
attend enquiry on 30-09-1995, but second party
Shri Prajapati did not present himself and so
enquiry proceeded against him ex-parte, Then E.O.
submitted findings under the enquiry report, then
pursuant to that Shri Prajapati was removed from

'Y Tt
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the service by order dated 10.01.1986. The first
party has given opportunity to the second party

to defend himself but he deliberately did not

present himself during enquiry. On these grounds
it has been asserted that the action of the
company is just, legal and proper and in holding
domestic enquiry principles of natural justice was

- followed. Alternative plea was taken that even if

®

(®)

the court come to the conclusion that the euquiry
is not legal then the management of the 1st party
should be given chance to establish the charges
before the tribunal. On these scores prayer made
to reject the reference with cost since the second
party Shri Prajapati is not entitled to get any relief.

It is pertinent to mention at the very outset that
the second party (Shri Chimantal K. Prajapati
delinquent) by filing a separate pursis dated
24.02.2012 at Ext. 42 has admitted the entire
procedural aspect of domestic Enquiry conducted
against him by the management of the 1st party.
The perversity or otherwise of Enquiry report
submitted by the Enquiry officer has also not been
challenged. The contention of 2nd party it that
criminal case instituted against him is pending for
trial, however he has been removed from the
services and so quantum of punishment has been
questioned by the 2nd party. It has also been
questioned that during period of suspension he
got subsistence allowances for one month or two
and for remaining period till his removal by order
dated 10.01.1986, he was not paid the subsistence
allowance.

On the behalf of the 2nd party as per Ext. 6 (list) as
many as 15 documents have been produced which
are Ext. 6/1 to 6/15. Which are his appointment
letter dated 16.04.1969, Confirmation letter dated
11.10.1976, certificate of merit dated 25.07,1997,
suspension letter dated 24.09.1984, covering letter
of service termination dated 13.01.1986,
termination letter issued by the Divisional
Authority of the 1st party dated 10.01.1986,
request letter to release salary for the month of
September, 1984, release of salary for September,
1983, request letter to pay the bonus and salary
for the year 1985, letter for paying salary for the
year 1984 and 1985 up to October from suspension
order dates 27.09.1984 and for bonus for the year
1985 dated 30.10.1985, letter regarding with
withholding of salary from October, 1984 and
demand for salary slip dated 16.12.1985, request
letter dated 16.12.1985 for release of medical bill
for October, 1985, letter dated 16.12.1985 for
withholding the subsistence aliowance from
October, 1984, letter dated 01.01.1986 for getting
festival advance and letter dated 22.02.1986 for

0]
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getting salary certificate for the year 1984 and
1985 for income tax purpose. Besides the 2nd party
deposed in oral evidence vide Ext. 10 and was
cross-examined by st party’s lawyer. The zerox
of C.C. of criminal case judgment of acquital
passed in criminal case No. 1206/87 dated
07.11.2007 by the metropolitan magistrate (court
No. 22) has been filed with list Ext. 18 on
25.06.2008, and through list Ext. 20 on 03.12.2008,
and criminal court judgment was marked Ext. 21.

On behalf of the management of the 1st paity
through a list (Ext. 8) as many as 19 document
have been submitted on 01.04.1999, which have
been marked exhibits 23, 24, 25, 26,27, 28, 29, 30,
31,32,33,34,35, 36,37, 38, 39 and 40 in this case.
Besides the management witness namely
Shri Surendera Pal deposed in oral evidence (Ext.
22) in support of 1st party’s case and was cross-
examined by the lawyer of the 2nd party.

In view of the pleadings of the parties and
evidences on the records, the following issues
have been taken up for discussions, consideration
and for arriving at decision in this case.

ISSUES
Whether the reference is maintainable ?

Has the 2nd party valid cause of action to raise
Industrial Dispute ? -

Whether the reference is barred by delay and
latches?

Whether the second party Shri C.K. Prajapati Ex-
Inspector Gr.-f of M/s, Oriental Insurance Co. Ltd.
is a workman under the definition of workman
prescribed v/s, 2(s) of the Industrial Dispute Act,
19477

If s0, then whether the action of the management
of 1st party M/s. Oriental Insurance Co. Lid. in-
terminating his service w.e.f. 10.01.1986 is legal
and justified ?

If not, to what relief the second party
(Shri Prajapati) is entitled ?

What orders are to be passed ?
ISSUENO.1IV

It has been argued by the learned counsel of the
first party that it is undisputed that the second
party was working as Inspector Gr.-I in the
[nsurance Company and he had to market policies
of the company and increase and canvass
business of the first party etc, and so that second
party does not come under definition of workman

_as per section 2(s) of the L.D. Act. In support of

such argeement reliance has been placed upon
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judgment of Deihi High Court in case of GL. Pava
V/s Chairman, New India Insurance Company Lid.
reported in 2000 LLR 464 wherein it has been held
that the insurance Inspector is not a workman as
define under Section 2(s) of the [D Act. Even on
perusal of the statement of claim dated 15.07.1998
Ext. 5 para I the second party has claimed himself
to be inspector Gr.-1 and monthly salary was being
drawn by him Rs. 5,000 the management witness
at Ext. 22 has also stated that the second party
workman is inspector Gr. | in the insurnace
company, was not a workman rather working in
managerial or supervisory capacity and that his
duty was to promote and convass the policies of
the company in the benefits of the company. On
ther other hand no any case law could have been
filed on behalf of the second party to support
that the post of inspector Gr.-1 in the insurance
company does not fall in managerial or
supervisory capacity rather comes under the
definition of workman. In the case law 2000 LL.R
464 it has been held by their Lordship that the
post of inspector has been equivalent to the post
of Development Officer of Life Insurance
Corporation and so does not fall under category

~of workman. So in such view of the matter this

issue is decided against the second party
workman and it is held that the second party
workman does not come under the definition of
workman as per Section 2 (s) of the Industrial
Dispute Act, 1947.

ISSUENO.V& VI

From perusal of Ext. 27 which was marked as Ext.
8/9 during domestic enquiry it is evident that the
second party delinquent had admitted regarding
as many as 37 charges of misconduct/offence of
misappropriation in his detail confessional
statement and in the last page of his confessional
statement the delinquent has specifically stated
that-"1 had taken money of insurance of above
mentioned 37 customers and had issued receipt
for the same and did not deposit the money in the
office”. So it is clearly proved that the second
party has committed serious misconduct of
misappropriation of funds of the company as
many as 37 times. It has been argued on behalf of
the first party that such a delinquent person
cannot be retained with company in any
circumstances. Reliance has been placed upon
the case law of Janatha Bazar V/s Secretary,

Sahakari Noukarra Sangha Etc. reported in 2000 -

(II) LLR 568 SC wherein their Lordship of the
Apex Court has categorically held that once the
misappropriation is proved, there is no question
of showing uncalled for sympathy and reinstating

e — T 1Y K N
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the employces in service. Another case law has
also been cited on behalf of the first party as to
the case of the Divisional District Magistrate V/s
Prabhakar Chaturvedi and Anr. Reported in 1996
(1) LL3 811 SC where in it has been held that the
punishment of dismissal from service does not
call for interference having regard to proved
charge of misappropriation of funds. It is evident
that the second party dclinquent has admitted
enquiry vide pursis Ext. 42 and so the domestic
enquiryconducted against the delinquent is
admitted. More so the second party is also not
entitled to get reinstatement as admittedly he has
attended the age of superannuation long back.
From perusal of the oral and documentary
evidence adduced on behalf of both sides, [ am of
the definitc opinion that order of punishment of
removal from service dated 10.01.1986 does not
appear to be disproportionate in any way to the
gravity to the misconducts under the charges and
also in view of admission/confession made by
the delinguent vide Ext. 27 (8/9) during domestic
enquiry. So there is no ground to interfere in the
order of punishment as to removal from service
which shatl not be a disqualification for future
employment and recovery of pecuniary loss
caused to the company as per Ext. 8/9 (Ext. 33)
and so there is no any ground to make interference
in the punishment order by invoking the provision
of Section 11 A of the [D Act. So I find and hold
that the action of management of first party M/s
Oriental Insurance Company Lid. in terminating
the service of second party workman Shri C.K.
Prajapati, is legal and just. 1 furher find and hold
that the second party workman is not entitled to
get any relief in this case by way of alteration/
modification in the order of punishment imposed
upon him by the Disciplinary Authority dated
10.01.1986. [ssue No. V is therefore, answered in
favour of the first party management and issue
No. VI is decided/answered against the second
party workman.

ISSUENO. IIi

It has been argued alternatively on behalf of the
first party that the reference is required to be
dismissed on the ground of delay and latches as
the services of the second party was terminated
on 10.01.1986 while the second party approached
machinery/conciliation officer under the ID Act
challenging the said punishment only on
8.11.1996 ie. after 10 long years of alleged
termination. Such argument advanced on behalf
of the first party appears to be tenable. Because in
the statement of claim there is no whisper about
such inordinate delay and reasons thereof or
explanation of the second party (C.K. Prajapati).

| ] ‘.';“w-“ PARPRIEL J o L]
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Even in his oral deposition Ext. 10 he has not
stated a single word explaining regarding such
inordinate delay caused in raising Industrial
Dispute. So there is inordinate delay of more
than 10 years. On behalf of the first party case
law of the Nedungadi Bank Ltd. V/s K.P.
Madhavankutty and others reported in 2000 (84)
FLR 673 SC has been relied upon in which their
Lordship have taken a view and held that the
dispute rises after 7 years is not maintainable.
On the other hand no any befitting argument
could have been made on this issue on behalf of
the second party. In such view of the matter it is
further held that the reference is barred by
inordinate delay and latches on part of the

second party.
ISSUENOQ.Iand 1

In view of the findings given to issue No, HL IV, V,
V1 in the foregoings, I further find and hold that
the reference is not maintainable and the second
party Shri C.K. Prajapati has got no valid cause of
action to raise Industrial Dispute.

ISSUE NO. VI

It has been submitted on behalf of the second
party that the second party was suspended by
order dated 24th September, 1984 with immediate
effect till he was awarded punishment of removal

from services on 10.01.1986 and so the delinquent

had remained under suspension for the period of
about 15 months, he was not paid subsistence
allowances for all those period except for couple
of months. On the other hand it has been sunmitted
on behalf of the first party that the second party
deliberately did not procure subsistence
allowances from the Bank in spite of reminders

- given to him and so the second party have not

procured subsistence allowance for the majority
of period of his own accord and of his own
slackness. In such view of the rival contention of
the parties that first party was ready to pay
subsistence allowances whereas the second party
was not ready to procure subsistence allowance,
no any adverse order can be passed questioning
the validity of the domestic enquiry and
questioning the imposition of punishment to the
delinquent. However it can only be observed that
if payment of any due is to be made by the first
party towards subsistence allowances the same
can be paid to the second party/family members/
legal representatives. But so far as the merits of
this reference case is concerned | passed the
following orders in view of the issues decided
above.

¥2G2 Gf12-12

ORDER

The reference is dismissed on-contest, No order as to
any cost.

This is my award.
BINAY KUMAR SINHA, Presiding Officer

7 fawol, 26 TR, 2012

FLI. 3464, AT foaR SfulE 1947 (1947 1
14) H U 17 % FTAOTH B9 THR qAS a7 51
Frm & yayda & Heg Feemel ol 1 wHER & =
srpEy # ffde sivife faa § S<ia w@r sdef
Ffgsptoy s =rETed, FgHSEE & A [H@ed dem
HieiteTddiny131/2004 ( IS 7/98 e w6 SEAET 95/08]
HY TFHIG T & S R TEHR HY 25-10-2012 F WA
e

[€. TA-17012/44/97-31¢ 3R (f-11)]
: " yfter T, S FAfT
New Delhi, the 26th October, 2012 '

S.0. 3464.—In pursuance of Section 17 of the Industrial
Disputes Act, 1947(14 of 1947), the Central Government
hereby publishes the Award [Ref. No. CGITA/131/2004
(ITC.57/98 old and ITC. 95/08)] of the Central Government
Industrial Tribunal/Labour Court, Ahmedabad now as
shown in the Annexure in the Industrial Dispute between
the employers in relation to the management of LIC OF
INDIA and their workman, which was received by the
Central Government on 25/10/2012.

[No. L-17012/44/97-IR (B-H)]
SHEESH RAM, Section Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
AHMEDABAD

Present :

Binay Kumar Sinha,

Presiding Officer,

CGIT cum Labour Court,

Ahmedabad, Dated 12th October, 2012
Reference: CGITA of 131/2004
Reference: ITC 57/1998 (Old)

Reference: ITC 95 of 2008

The Sr. Divisional Manager,
LIC of India, Divisional Office,
Relief Road, Ahmgdabad—3 goo01. L First Party
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And

Their workman

Shri Bhartbhai N, Ghughal

Jetha Pitamber’s Chawl,

Opp. Greek Cross Society, .

Behrampura, Ahmedabad-380022, ....Second Party

For the first party : Shri Kishor V. Gadhia, Advocate

For the second Party : ShriJaintilal I. Shah, Advocate
AWARD

The Appropriate Government/Govt. of India/Ministry
of Labour/Shram Mantralaya by its reference order No. L-
17012/44/97/IR (B-11) New Delhi dated 21.04.1998 in exercise
of powers conferred by clause (d) of sub-section (1) and
sub-section 2(A) of Section 10 of the Industrial Disputes
Act 1947, referred the dispute for adjudication to Industrial
Tribunal, Ahmedabad formulating the terms of reference
as foliows under the schedule:—

SCHEDULE

"Whether Sh. Bharatbhai Nanjibhai Ghughal
engaged by the LIC Divisional Office, Ahmedabd is a
workman? If yes, then whether his termination of service
in the guise of retrenchment is legal and justified? If
not, to what relief the said workman is entitled?"

(2} Parties to the reference consequent upon notice
appered and filed respective pleadings-2nd party
his statement of claim dated 03.08.1998 as Ext. 4
and 1st party (L.I.C.) its written statement dated
09.11.1998 at Ext. 5.

(3) The case of 2nd party is that he joined the first
party corporation in August 1994 as messenger
and that he had to deliver post documents, files,
proposal etc. from H.O. to different branch offices
and that he was paid Rs. 50 as wages per day on
voucher. His duty hours were from 10.45 am. to
5.30 p.m. and that the post and the work on which
he was working was of permanent nature, He was
not issued any pay slip. He was paid fortnightly
on voucher. His services had been terminated on
and from 20.02.1996 orally without paying notice
pay or wages in lieu of notice period his due wages
and retrenchment compensation. His termination
of services is malafide and arbitrary in order to
deprive him of benefits of permanent employee.
His termination is in violation of Section 25 F,
25(G)and 25 (H) of the I.D. Act. He had served a
pleadet’s notice to the LIC dated 23.02.1996
demanding reinstatement to origina! post with
continuity of service and back wage and reply
was given by the Ist party corporation dated

@

&)

11.03.1996 through its Advocate that second party
was doing self-employed service like currier.
Thereafter complaint was made before ALC
(Central). Subscquently ALC (C) sent failure report
resulting in reference order by the appropriate
Govt. On these scores prayer has been made for
reinstatement to his original post with continuity
of service and back wages and for other relief to
which the second party found entitled.

The first party corporation in its W.S. has
contended that the second party was never
employed by it and that there was no master and
servant relation between st party corporation
and second party and that he was never on muster
roll of the Ist party corporation and that he was
working in O and S department since 1994 as
messenger and that he had no any-fixed duty
hours. H was not issued any pay scale. It has
been admitted that the second party was paid on
voucher. Further contention is that the question
of giving any notice pay in lieu of notice or
retrenchment compensation does not arise since
the second party was not in its employment. It
has been denied that the services of the second
party have been terminated or that termination
was arbitrary or malafide. It has been denied that
the action of the Ist party corporation in
terminating the services of second party is unjust
arbitrary or malafide, void or in violation of Sec.
25F, 25 G or25 H. of ID Act. Further contention is
that second party was delivering posts, papers
etc. from regional office to branch offices not as a
employee but as a curier as self-employed. The
case of the st party corporation is also that they
have statutory rules and regulations for
recruitment. On these scores prayer has been made
to reject the reference.

The second party submitted list of documents on
24.04.1999 vide Ext. 8 and the documents have
been marked Exts. 10, 11, 12, 13, 14 and 15. The
S.P. filed an application at Ext.16 for production of
document by the 1st party corporation and the
court ordered for comply or reply below Ext. 16 on
06.07.2000. The 1st party corporation submitted
three documents with list at Ext. 17 on 07.09.2000
and it production was allowed by the court. The
second party adduced his evidence at Ext. 20 and
was cross-examined by the lawyer of Ist Party

e ik
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Corporation. The second party closed his
evidence by a closing pursis Ext. 22. First party
corporation examined its witness namely
Binnubhai Gopalbhai Kapadia in Ref. ITC 95/2004
and produced by the 1st party as evidence in this
reference case at Ext. 24, then first party
corporation files closing pursis at Ext. 26.

In view of the pleadings and the oral and
documentary evidence of the parties, the
following issue have been taken up for
discussion, consideration and arriving at
decision in this case.

ISSUES
Whether the reference is maintainable?

Has the second party valid cause of action to
raise the dispute?

Whether the second party Shri Bharatbhai
Nanjubhai Ghughal engaged by the LIC Divisional
Office, Ahmedabad is a workman?

Whether his termination of service is legal and
justified without following the provision of
Sections 25 F, 25 G or 25 H ofthe ID Act?

Whether the second party is entitled to the relief
of reinstaterent and back wages? :

What orders are to be passed?
FINDINGS
Issue Nos. 111 & IV

The second party deposed at Ext. 20 that he joined
as messenger in August 1994 and his duty hours
were 10.45 a.m. 5.30 p.m. he had to deliver the
posts from H.O. to branch office Vastrapur Vasna,
Paldi and Isanpur. He also deposed Chandrakant
Solanki and Narshibhai Solanki were also working
as messenger. He had to go to deliver post from
H.O. to branch office on bicycle and he had carry
post from branch office to H.O. by taken signature
on delivery book of branch offices and also at
H.O.He was paid Rs. 50 per day. He was working
on permanent nature of post. He was terminated
on 20.02, 1996 without notice or notice pay in lieu
of notice. During cross-examination 1st party has
chailenged the second party duty hours by saying
that there was no duty hours for him and that he
had to deliver post as curier according to his
convenience and that for service he was paid
through vouchers. On the other hand the evidence
of 1st party corporation witness at Ext. 24 is that

the second party and Chandrakant Solanki were
engaged on temporary work without following
the rules and procedure of recruitment. There is

- no practice in 1st party corporation to employ

®

®

employees on temporary, daily wages or casual
worker, whenever requirement arises such type
of persons can be appointed. The power to appoint
on permanent post in corporation vest in
Divisional Head and the power to appoint on
casual temporary and daily wage vest in the
Department Head. He stated that the second party
was doing the work of delivering the post and
was paid lump-sum remuneration for the days on
voucher taking his signature. The duty of
messenger are to deliver post from H.O. The 1st
party witness admitted contents of Exts. 10 and
12 filed by the 2nd party. He also admitted Ext. 8/
8§ voucher on which remuneration was paid to the

second party.

From Ext. 10 it does not appear that the second
party had been engaged as messenger on
permanent post. It is a correspondence from
Naroda branch to the Manager O.S. Department
D.0. Ahmedabad as to requirement of daily
services of messenger to deliver post since the
messenger coming either thrice or even one in
week, resulting in accumulation of various posts,
statements, etc. Ext. 12 is noting of O.S. department
regards need of three messenger service whereas
presently two are working for delivery of post to
and from H.O. to B.O and B.O. to H.O, This does
not also go to show that engagement of
messengers was on permanent post. As it has
been stated by witness of Ist party that there is
no post of messenger in the 1st party corporation.
The vouchers at Ext. 4/8 in the name of second
party Bharatbhai Ghughal dated 16.12.1996
regarding payment of remuneration of
Rs. 700 {@ of Rs. 50 per day. This does not go to
connect that the second party was engaged as
temporary employee of the 1st party corporation.

Only admitted position is that the second party
and two others were engaged as messengers but
the 1st party corporation on remuneration of
Rs. 50 per day to deliver post from H.O. to branch
offices lying in the different zone of Ahmedabad
City and also to collect posts etc. from branch
offices for delivery at H.O. so the nature of work’
of the second party does not attract to be engaged
a daily rated worker/casual worker to join duty at
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(10)

(11}

(12)

H.O. during duty hours appears more to be the

service of curier to deliver post either daily or

thrice in a week. The second party in his evidence
vide Ext. 20 admitted that he was not paid wages
on wage register rather was paid wages on
voucher. He also admitted during cross-
examination that for his appointment there was
no advertisement in newspaper. He was not given
any appointment order. He was being paid on
actual working days. Regarding gainful
employment he has stated that in his family there
are two members and he had to spend monthly
Rs. 1500-2000 to which he himself provide for
survival of family so it appears that after alleged
termination, Second party is earning adequate
amount and is not unemployed.

From making scrutiny of the evidence oral and
documentary, I find that the second party could
not have been able to establish that he was a
workman of the 1st party corporation as defined
w/s 2(s) of the L.D. Act. Instead it goes to show
that the second party was self-employed and
getting remuneration by vouchers on the service
of being a curier to deliver posts from H.0O. to B.O.
and from B.O. to H.O,

Even if it is presumed for the sake of argument
that second party is workman, even then he is not
entitled to get any relief as prayed for because,
the second party has failed to establish the alleged
breach of section 25 F, 25 G and 25 H of the 1.D.
Act. The provision of section 25 F only come in
picture when second party establishes that he
completed 240 days of work in 12 month preceding
his alleged termination. As per catena of decision
of the Hon’ble Apex Court the burden lies upon
the second party to prove that he has completed
240 days in 12 months preceding his date of
termination. More so the second party Bharatbhai
N. Ghughal either in his statement of claim (Ext. 4)
or in his oral evidence (Ext. 20) has not stated a
single word that he has completed 240 days of
work in calendar year. In such view of the matter
non-production of vouchers by Ist party
corporation as per explanation that vouchers are
very old and could not have been traced out does
not call for drawing adverse inference against the
Ist party as argued on behalf of second party to
draw adverse inference, owing to the reason that
the s.p. not specifically pleaded that he completed
240 days of work in calendar year preceding to
date of termination and also not a single word
uttered in his deposition. (Ext. 20).

The case laws relied upon by the learned counsel
of the second party (1) in Gopal Krishnaji Ketar
Vs. Md. Haji Latif (AIR 1968 SC 141 3),

(13)

(14)

(15)

(2) Ratansingh V/s Union of India (1997 (11) SCC-
396), (3) Municipal Corporation of Delhi V/s
Pravinkumar Jain [1998 (11} LLJ. 674], (4) All India
Radio V/s. Santosh Kumar [1998 (78) FLR 814 ],
(5) Rajniben P. V/s, Executive Engineer, Unja
Irrigation Division [1998 (2) GLH ], (6) have got
no application in the instant case on violation of
provision of sec. 25 F 1.D. Act. Further the case
law relied upon by the second party in case of
Baleshward Dat and Other V/s. State of U.P.(AIR
1981) P 41 is also not applicable since the 2nd
party has failed to establish that he is workmen
defined u/s. 2(s) of the 1.D. Act, Likewise the case
law of Patwardhan case (AIR 1977 S.C. 205 1) and
Chauhan’s case (AIR 1977 SC 251) are also not
applicable in the instant case. The case law of
D K. Yadav's V/s, ] M.A Industries Limited (1993
LLN-2-275) is also not applicable in the instant
case.

On the other hand Shri K.V. Gadhia Learned
Counsel for the 1st party corporation has relied
upon the case law of Halvad Nagarpalika and
Others V/s. Jani Dipakbhai Chandrevadanbhaj
and Others (2003 1t GHJ 397) (Guj. H.C.) that class
1V employee recruitment according to rule is a
must and that provision of section 25 F cannot be
mvoked in the case of daily waged employee
whose appointments are without following the
due procedure laid down in the statutory or
recruitment policies. He has also relief upon case
law of State of U.P. and Others V/s. Rekha Rani
(2011 11 CLR 17) on the point that on temporary
employees not selected and appointed on a
sanctioned post when terminated from services
cannot have any right to the post and cannot be
granted the relief of reinstatement and
consequential benefits. The 1st party has also
relied upon a casc law of GM. Tanda Thermal
Power Project V/s. Jai Prakash Shrivastav &
Another (2008 LLR 30 S.C.) on the point
reinstatement of workmen by a labour court is
liable to be quashed when they were engaged for
a short period that too not by the competent
authority but by an officer is order to meet certain
contingencies,

The case laws relied upon by the 1st party appears
to be tenable to support the |st party corporation
case.

Thus as per discussions and consideration made
above to the ora} and documentary evidence and
also on perusal of case laws cited by the parties,
I find and hold that the second party
Shri Bharatbhai N, Ghughal engaged by the LIC
Divisional Officer, Ahmedabad is not a workman

- as defined u/s 2(s) of the 1.D. Act, 1947. I further

find and hold that his termination of service by

Y 1M
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oral order of 1st party for discontinuing from the
work of a curier to deliver posts from H.O. to B.O.
and B.O. to H.O. is legal and justified and there
was no need to comply with the provisions of
25-F or25-G or 25-H of the [.D. Act.

(16) ISSUENOS.1&I1

In view of the findings to issue No. 11l & 1V in the
foregoings, 1 further find and hold that the
reference is not maintainable and the second party
has no valid cause of action to raise dispute.

(17) ISSUENOS.V& VI

In view of the findings to issue Nos. [, I, 11 & IV
in the foregoings, 1 further find and hold that the
second party Shri Bharatbhai N. Ghughal is not
entitled for the relief of reinstatement and back
wages or any other consequential benefits. So
the following order is passed in this case.

ORDER

This reference is dismissed on contest. No order as to
cost.

This is my award.

BINAY KUMAR SINHA, Presiding Officer.
% faeeht, 26 FFaga, 2012

+1. . 34653t faar stfufrm, 1947 (1947
H114) S U 17 & STE H BT GER 6 A 3fsan
® YEgdT & 99 el 3R 7 SHS F 99, Jee
¥ fafée sl faae # S awr Sieifie sifrwtoysm
ATATE, TSR F 1E (e e Hisie s T/ ey
157/2001 T FoRTIT Tt & S e TR 1 25-10-2012
1 W o 1|

[€. T&.-12011/135/2001-3T§ AR(A-11))
Fier T, FFHTT AR

New Delhi, the 26th October, 2012

$.0.3465.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. CGIT/
LC/R/157/2001) of the Central Government Industrial
Tribunal/Labour Court, Jabalpur now as shown in the
Annexure in the Industrial Dispute between the employers
in relation to the management of Bank of India and their
workman, which was received by the Central Government
on 25-10-2012.

[No, L-12011/135/2601-IR(B-1D)]
SHEESH RAM, Section Officer

w292 6Ifi2—13

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM- LABOUR COURT,
JABALPUR

NO. CGIT/LC/R/157/2601
Presiding Officer : SHRI MOHD. SHAKIR HASAN

The General Secretary,

Dainik Vetan Bhogi Bank Karamchari Sangathan,
Hardev Niwas, 9, Saver Road,
Ujjain <ereeer. Workman/Union
Versus '

The General Manager,

Bank of India, Head Office,

Express Towers, Nariman Point,

Mumbai L Management
AWARD

Passed on this 4th day of October, 2012

1. The Government of India, Ministry of Labour vide
its Notification No. L.-12011/135/2001-IR(B-II)
dated 10-10-2001 has referred the following
dispute for adjudication by this tribunal:—

“Whether the action of the management of Bank
of India, Main Office, Express Tower, Nariman
Point, Mumbai in not giving the permanent
appointment and terminating the services of
Shri Prakash Goswami w.e.f. 12-3-1998 is legal and
justified? If not, what relief the concerned workman
is entitled to?”

2. The case of the Union/workman in short is that
the workman Shri Parkash Goswami was working
at Khargaon Branch of the management Bank
since 4-7-1986. He was transferred from the said
branch on 1-5-1991 to Khandwa branch of the
Bank. When he demanded bonus and permanent
appointment in the bank, he was terminated on
12-3-1998 without notice or withoiit pay in lieu of
notice. He was also paid bonus of the year 1996-
97 and 1997-98. Tt is stated that the workman had
worked more than 240 days in a year. It is
submitted that the workman is entitled to be
appointed in permanent service and the action of
the management to terminate him be declared as
illegat and unjustified.

3. The management appeared and filed Written
Statement. The case of the management, inter alia,
is that the alleged workaan Shri Parkash Goswami
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was never on the roll of the Bank. It is stated that
the head of the Bank's Branch/office is required

- to engage any person whenever regular sub-staff

are absent or are on leave. The alleged workman
was engaged for few days on daily wages
temporarily as and when required on exigency in
absence of regular employee. He was paid wages
as per minimum wages. It is denied that the alleged
workman was continuously engaged from 4-7-1986
to 12-3-1998. It is submitted that he is not entitled
to any relief.

. On the basis of the pleadings of the parties, the

following issues are settled for adjudication:—

I Whether the action of the management in
terminating the services of Shri Parkash
Goswami is legal and justified?

{l. Whether Shri Goswami is entitled to be given
permanent appointment?

I[II. To what relief the workman is entitled?

. Issue No, I

Admittedly the alleged workman was engaged by
the management on daily wages as casual
employee. He was not appointed permanently
under recruitment rules. It is also admitted that he
was paid bonus under rules for the services
rendered by him. It is also an admitted fact that he
was disengaged without giving any notice nor
one month wages was paid in lieu of notice nor
retrenchment compensation was paid as provided
under Section 25-F of the Industrial Dispute Act,
1947 (in short the Act, 1947). It is also an admitted
fact that the Branch Manager was empowered to
engage causal worker in case of exigency when
the regular employee was absent or on leave.

. Now the important question is as to whether the

alleged workman was in continuous service for a
period of one year during a period of twelve

. calendar months preceding the date of alleged

termination to attract the provision of Section
25(B)(2) of the Act, 1947, If so, then whether the
provision of Section 25-F of the Act, 1947 is
violated before disengaging him from services.
The workman has adduced oral and documentary
evidence in the case. The workman Shri Parkash
Goswami is examined himself in the case. He has
supported his case. He has stated that he was
Peon-cum-Driver. He worked continuously from
4-7-86 to 12-3-98. He has further stated that he

e — TR TRe] . (LU |
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cannot say that each year he had worked how
many days from 1986, He has also stated that he
had filed photocopies of the documents obtained
from the Bank Officers. Those documents are
admitted by the management which are marked as
Exhibit W/T to W/12. His evidence shows that he
had worked from 1986 to 12-3-98 but he is not able
to say that as to how many days he worked each
year to attract the provision of the Act, 1947,

. Now let us examine the documents filed by the

worker and are admitted by the management.
Exhibit W/1 is the reply dated 25-9-2000 of the
management filed before the Labour Enforcement
Officer (Central), Indore (in short LEQ (C) Indore).
This is filed to show that the management had
admitted the payment of wages and bonus to the
workman till the financial 1997-98 vide letters dated
17-11-1998 and 23-1-1999 respectively. This further
shows that he had worked to the extent of days in
a year which was sufficient to pay bonus under
Bonus Rules. The management has concealed this
fact that as to how many days the workman had
worked each year. It is apparent that the
management has sufficient records of the days of
work of the workiman. This aspect also corroborates
the case of the workman. Exhibit W/2 is another
letter dated 28-5-1998 whereby the management
had filed reply parawise to the LEO(C) Indore.
This reply further shows that the bonus of the

-year 1992-93 and 93-94 was paid to the workman.

This shows that the workman had worked in the
management Bank had documents in his
possession to calculate bonus but the same is
not filed in Court. The adeverse inference is to be
drawn and the contention of the workman that he
worked more than 240 days in a calendar year
specially 240 days and more in twelve calendar
months preceding the date of termination to
attract the provision of Section 25(B)(2) of the
Act, 1947 is to be believed.

. Exhibit W73 is the copy of the reference order.

Exhibit W/4 to W/11 are settlements of other
persons which were arrived between the
management and those employees, There is no
relevancy of those documents in the case.

. Exhibit W/12 is the letter dated 23-1-99 to the

LEO(C) Indore whereby the management informed
the payment of bonus of the financial year 1996-97
and 1997-98 to the workman Shri Parkash Goswamni,
The letter also has enclosed the list of the days of
works done by the workman. The said list clearly
shows that from 13-3-97 to 12-3-1998 i e. in twelve

w il
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10.

1L

12.

months preceding the date of termination the
workman had worked for 252 days. This shows’
that the provision of Section 25(B)2) of the Act,

1947 is attracted. This shows that his service shall

be considered to a continuous service for a period

of one year in twelve calendar months prior to the

date of reference or termination. Since his service

is counted as a continuous service for one year,

the provision of Section 25-F of the Act, 1947 is

applicable. Admittedly no notice nor one month

wages in lieu of notice nor any retrenchment

compensation was paid under the provision of
Section 25-F of the Act, 1947. This shows that the

termination of the workman was in violation of the

provision of Section 25-F of the Act, 1947, Thus

the evidence of the workman establishes that the

termination is illegal and unjustified.

On the other hand, the management has examined
only one witness in the case. The management
witness Shri Kuldeep Ku. Shalwar was working
as Branch Manager, Khargone Branch of the Bank.
He has stated that he was posted in the alleged
Branch of the Bank from 4-6-90 to 13-6-92 and
during those period the workman had worked as
casual daily wages employee but he is unable to
say about the total period of work. His evidence
does not show as to why the relevant documents
have not been filed in the case. Thus the oral and
documentary evidence of both the parties
establish that there is violation of the provision
of Section 25-F of the Act, 1947, This issue is
decided in favour of the workman and against the
management,

Issue No. 11

Admittedly the workman was engaged on casual
basis. He was not engaged by adopting the
procedure of recruitment rules as is required for
appointment in the permanent cadre of the Bank
service. This itself shows that he is not entitled to
be given permanent appointment in the Bank. This
issue is decided against the workman and in
favour of the management.

Issue No. HI

The learned counsel for the management
submitted that even if it is found that there was
violation of the provision of Section 25-F of the
Act, 1947 the reinstatement with full back wages
should not automatically passed. The learned
counsel has relied the decision reported in 2011(1)
MPLJIL, Incharge Officer and another Vrs. Shanker
Shetty wherein the Hon'ble Apex Court has held
that—

"We think that if the principles stated in Jaghir
Singh, (2009) 15 SCC 327 and the decisions of this.
Court referred to therein are kept in mind, it will be
found that the High Court erred in granting relief -
of reinstatement to the respondent. The
respondent was engaged as daily wager in 1978
and his engagement continued for about 7 years
intermittently upto September 6, 1985 i.e. about
25 years back. In a case such as the present one,
it appears to us that relief of reinstatement cannot
be justified and instead monetary compensation
would meet the ends of justice. In our considered
opinion, the compensation of Rs. 1,00,000/-
{Rupees One lac) in lieu of reinstatement shall be
appropriate, just and equitable. We order
accordingly. Such payment shall be made within
6 weeks from today failing which the same shall
carry interest at the rate of 9 percent per annum."

It is urged that in this particular case, the workman
was intermittently engaged as and when required.
Considering the submission made above and the
evidence available on the record and in view of
the decision of the Hon'ble Apex Court it appears
to be justified to give monetary compensation
instead of reinstatement with back wages. Thus
the management is directed to pay 1,00,000/-
(Rupees One Lac) within two months from the
date of award in lieu of reinstatement which shall
be appropriate, just and equitable. The reference
is accordingly answered.

13. In the result, the award is passéd without any
order to costs. '

MOHD. SHAKIR HASAN, Presiding Officer
4 faeell, 26 T, 2012

#1, 3. 3466 —3TEe faag sfufam, 1947 (1947
HT 14) ] 91U 17 B IO § HEr WER T TS
o ® Yeudy @ Hag FEE] R 3T SRR & =
ageiy § e sheifr foramg & S=ia T St
S0y 49 =TI, TS & dae (e | 17/2007)
F g FI & o D TIER Fl 25-10-2012 Y W

gl _ :
[4€. W.—12012/79/2006—3ﬂ'§ AR (S-11))
WIS 79, SN SR

New Delhi, the 26th October, 2012

S.0. 3466.—In pursuance of Section 17 ofthe Industrial
Disputes Act, 1947 (14 of 1947) the Central Government
hereby publishes the Award (Ref. No. 17/2007) of the
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Central Government Industrial Tribunal/Labour Court,
Lucknow now as shown in the Annexure in the Industrial
Dispute between the employers in relation to the
management of Punjab National Bank and their workman,
which was received by the Central Government on
25-10-2012.

[No. L-12012/79/2006-IR {B-I1)]
SHEESH RAM, Section Officer
ANNEXURE

. CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-
‘ CUM-LABOUR COURT, LUCKNOW

PRESENT

'Df MANJU NIGAM, PRESIDING OFFICER
1.D. No. 17/2007 _
‘Ref. No. L-12012/79/2006-IR (B-11) dated: 01.05.2007

BETWEEN

Shri Neeraj Kumar S/o Shri Ashok Kumar
R/o Yogendra Pathak Road
37, Kakbulganj
Near Budh Mandi
Lucknow
AND
The Assistant General Manager
Punjab National Bank
Ashok Marg, Hazratganj
Lucknow
AWARD

1. By order No. L-12012/79/2006-IR (B-11) dated:
01.05.2007 the Central Government in the Ministry
of Labour, New Delhi in exercise of powers
conferred by clause (d) of sub-section (1) and
‘sub-section (2A) of Section 10 of the Industrial
Disputes Act, 1947 (14 of 1947) referred this
industrial dispute between Shri Neeraj Kumar
S/o Shri Ashok Kumar, R/o Yogendra Pathak Road,
37, Kakbulganj, Near Budh Mandi, Lucknow and
the Assistant General Manager, Punjab National
Bank, Ashok Marg, Hazratganj, Lucknow for
adjudication.

2. The reference under adjudication is:

“Whether the action of the management of Punjab
National Bank, Lucknow in terminating the service
of Neeraj Kumar S/o Shri Ashok Kumar w.e.f,
23-12-2004 is tegal and justified ? If not to what
reliefthe concerned workman is entitiled?”

T ——T L

3. The case of the workman, Neeraj Kumar, in brief,

is that he has been engaged as sweeper w.ef.
27-03-2000 in the Bank, in the leave vacancy
aroused due to absence of one Shri Asharfi Lal, a
part time employee; and had been paid
accordingly from 01-11-2001 to 22-12-2204 through
salary bill on half scale rates. He has further
submitted that he had been paid bonus for the
financial years 2002-2003 and 2003-2004. The
workman has alleged that he worked continuously
for 1386 days during his period of engagement
even then the management terminated his services
his services by orally w.e.f. 22-12-2004, without
any reason, nolice, notice pay or retrenchment
compensation in violation to the provisions
contained in the Section 25 F of the LD. Act, 1947.
Accordingly, the workman has prayed that his
termination be set aside and he be reinstated with
all consequential benefits.

. The management of the Bank has denied the

allegations of the workman, filling its written

_ staterment; wherein it has submitted that the

workman was never appointed in the Bank services
following due procedure, at any point of time,
therefore, there arise no question to his termination
or compliance of provisions of Section 25 F of the
L.D. Act. It has further submitted that the workman
was engaged on casual basis in leave gap
arrangement only and was paid accordingly he

.was disengaged when there was no need of his

services. Thus, the management of the bank has
prayed that the claim of the workman be rejected
without any relief to him.

- The workman has filed rejoinder whereby he has

only reiterated his averments already made in the
statement of claim and has introduced nothing
new.

. The parties have filed photocopy of certain

documents in support of their respective claim.
On completion of pleadings, the workman was
called upon to file evidence in support of its claim.
At this juncture the parties requested to settle
their dispute through Lok Adalat, resuitantly; the
case was taken up in the Lok Adalat for amicable
settlement of their dispute. After several hearings
the parties arrived at a settlement and filed the
terms of their settlement before this Tribunal vide
application dated 12-10-2012, paper No. WM-31,
which is made part of this Award as Annexure-1.

. Apart from other terms of the settlement the

management has accepted to appoint the
workman, in accordance with the circular dated
02-04-2011 of the Bank, on 1/3rd scale as part time

dobe [N} L
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sweeper, within six months of this award and the
workman is agree to forego the hack wages. It is
specifically mentioned in the terms of settlement
that in case of non-compliance of the terms ofthe
settlement the workman shall be at liberty to raise
dispute again, Thus, the parties have requested
this tribunal to pass the award accordingly. '

8. Therefore, without prejudice to the stand taken
by the respective parties and in view of the
settlement, filed by the parties, before this
Tribunal, signed by the workman, Neeraj Kumar
Bhartiya and on behalf of the management by the
Senior Manager, Punjab Nationa! Bank, Divisional
Office, Lucknow, there is no need to decide the
reference order on merit and the same is disposed
of as there is no grievance left with the workman.
The workman's case for relief claimed stands
withdrawn. No relief'is required to be given to the
workman concerned. The matter is resolved
accordingtly in the terms of settlement, Annexure-
1; and the reference is also answered accordingly.

9. Award as above.
Lucknow
12.102011
Dr. MANJUNIGAM, Presiding Officer
T S e sifaewtd,
T sitenfie =t
Annexure-1
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[§. T6-17012/45/97- SRR (&1 11)]
witer O, AT AR

New Delhi, the 26th October, 2012

8.0. 3467.—In pursuance of Section |7 ofthe Industrial
Disputes Act, 1947 (14 of 1947) the Centra! Government
hereby publishes the Award [Ref. No; CGITA/95/2004
(ITC.60/98 old & ITC. 68/98)] of the Central Government
Industrial Tribunal/Labour Court, Ahmedabad now as
shown in the Annexure in the Industrial Dispute between
the employes in relation to the management of LIC of India
and their workman, which was received by the Central
Government on 25.10.2012.

{No.L-17012/45/97-IR(B-II)]
SHEESH RAM, Section Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIALTRIBUNAL-CUM-LABOUR COURT,
AHMEDABAD

Present:

Binay Kumar Sinha, Presiding Officer,
CGIT-cum- Labour Court,

Ahmedabad, Dated 12th October, 2012

Reference: CGITA of 952004
Reference: ITC. 60/1998 (Old)
Reference: ITC. 68 of 1998

The Sr. Divisional Manager,
LIC of India, Divisional Office,

Relief Road, Ahmedabad-380001 ...First Party

e TR, 1] L (R R

o Ty L I

And

Their workman

Shri Chandrakant A. Solanki

5, New Ghanshyamnagar Society, “
Nr. Radhaswami Mandir, Ranip,

Ahmedabad-382480 . Second Party

For the first party : Shri Kishor V. Gadhia, Advocate

For the second party : Shri Jaintilal 1. Shah, Advocate
AWARD

The Appropriate Government/Govt. of India/Ministry
of Labour/Shram Mantralay by its reference order No. L-
17012/45/97/1R (B-11) New Delhi dated 21-04-1998 in exercise
of powers conferred by clause (d) of sub-section (1) and
sub-section 2(A) of Section 10 of the Industrial Dispute
Act 1947, referred the dispute for adjudication to Industrial
Tribunal, Ahmedabad formulating the terms of reference
as follows under the schedule : -

SCHEDULE

"Whether Sh. Chandrakant A. Solanki engaged
by the LIC Divisional Office, Ahmedabad is a
workman? [f ves, then whether his termination of
service in the guise of retrenchment is legal and
justified? 1f not, to what relief the said workman is
entitled?"

(2) Parties to the reference consequent upon notice
appeared and filed respective pleadings-2nd party
his statement of claim dated 03.08.1998 as Ext. 3
and lst party (L..1.C.) its written statement dated
03.11.1998 at Ext. 6,

(3) The case of 2nd party is that he joined the first
party corporation in February 1990 as messenger
and that he had to deliver post documents, files,
proposal etc from H.O. to different branch offices
and that he was paid Rs. 50 as wages per day on
voucher. His duty hours were from 10.45 am. to
5.30 p.m. and that the post and the work on which
he was working was of permanent nature. He was
not issued any pay slip. He was paid fortnightly
on voucher. His services had been terminated on
and from 20.02.1996 orally without paying notice
pay or wages in licu of notice period. His due
wages and retrenchment compensation. His
termination of services is malafide and arbitrary
in order to deprive him of benefits of permanent
employee. His termination is in violation of
Section 25 F, 25 (G} and 25 (H) ofthe 1.D. Act. He

7] ;';u.‘— [EIEELE L
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had served a pleader's notice to the LIC dated
23-02-1996 demanding reinstatement to original
post with continuity of service and back wage
and reply was given by the Ist party corporation
dated 11-03-1996 through its Advocate that
second party was doing self-employed service
like currier. Thereafter complaint was made before

* ALC (central). Subsequently ALC (C) sent failure

@

&)

report resulting in reference order by the
appropriate Govt. on these scores prayer has been
made for reinstatement to his original post with
continuity of service and back wages and for other
relief to which the second party found entitled.
The first party corporation in its w.s. has
contended that the second party was never
employed by it and that there was no master and
servant relation between Ist party corporation
and second party and that he was never on muster
roll of the 1st party corporation and that he was
working in O and S department since 1994 as
messenger and that he had no any fixed duty
hours. He was not issued any pay scale. It has
been admitted that the second party was paid on
voucher. Further contention is that the question
of giving any notice pay in lieu of notice or
retrenchment compensation does not arise since
the second party was not in its employment. It
has been denied that the services of the second
party have been terminated or that termination
was arbitrary or malafide. It has been denied that
the action of the Ist party corporation in
terminating the services of second party is unjust
arbitrary or malafide, void or in violation of sec.
25F, 25 G or 25 H. of ID Act. Furthers contention
is that second party was delivering posts, papers
etc. from regional office to branch offices not as a
employee but as a curier as self-employed. The
case of the 1st party corporation is also that they
have statutory rules and regulations for
recruitment. On these scores prayer has been made
to reject the reference.

The second party submitted list of documents on
24-04-1999 vide Ext. 7 and submitted 6 documents.
The S.P. further submitted list of document (Ext,
8) on 28-04-1999 and submitted three documents
which are Ext. 10, 11 and 12 which are zeroex
copies of two vouchers and zerox copy of [-card.
The S.P. field.an application at Ext. 13 for
production of document by the 1st party
corporation and the court ordered for comply or
reply below Ext. 13 on 07-09-2000. The 1st party
corporation submitted 4 documents with list at
Ext. 14. The second party adduced his evidence
at Ext. 17 and was cross-examined by the lawyer
of 1st Party Corporation. The second party closed

©6)

®
(i)

(i)
(iv)
v
(vi)

™

his evidence by a closing pursis Ext. 19, First party
corporation by filing an application at Ext. 21 that
Reference ITC 95/2008 and 68/2008 are identical
so 1st party witness Mr. Vinubhai Gopalbhai
Kapadia in Ref. ITC 95/2008 vide Ext, 24 and since
both the matters are identifical the C.C. of
deposition of Mr. Kapadia may be permitted to be
filed in this Reference case 68/2008/Ref. 95/2004
(old) for treating as evidence on behalf of the 1st
party. The s.p. endorsed no objection on this
application of the 1st party and the court passed
order below Ext. 21 permitted to substantiate
evidence by filing C.C. of deposition of
Mr. Kapadia in Ref, IT'C 95/2008. Then first party
files certified copy of deposition by a pursis at
Ext. 22,

In view of the pleadings and the oral and
documentary evidence of the parties, the
following issues have been taken up for
discussion, consideration and arriving at decision
in this case.
ISSUES

Whether the reference is maintainable?
Has the second party valid cause of action to
raise the dispute?
Whether the second party Shri Chandrakant A.
Solanki engaged by the LIC Divisional office,
Ahmedabad is a workman?
Whether his termination of service is legal and
Jjustified without following the provision of
Sections 25 F, 25 G or 25 H of the ID Act?
Whether the second party is entitled to the relief
of reinstatement and back wages?
What orders are to be passed?

FINDINGS
ISSSUENO.IN & IV
The second party deposed at Ext. 17 that he joined
as messenger in August 1994 and his duty hours
were 10.45 a.m. to 5.30 p.m. he had to deliver the
posts from H.O. to branch office Vastrapur Vasna,
Paldi and Isanpur. He also deposed Bharatbhai
and Narshibhai Solanki were also working as
messenger. He had to go to deliver post from H.O.
to branch office on bicycle and he had carry post
from branch office to H.O. by taking signature on
delivery book of branch offices and also at H.O.
He was paid Rs. 50 per day. He was working on
permanent nature of post. He was terminated on
20-02-1996 without notice or notice pay in lieu of
notice, During cross-examination 1st party has
challenged the second party duty hours by saying
that there was not duty hours for him and that he
had to deliver post as curier according to his
convenience and that for service he was paid

* through vouchers. On the other hand the evidence
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of Ist party corporation witness at Ext, 24 is that
the second party and Bharatbhai Nanjubhai
Ghughal were engaged on temporary work
without following the rules and procedure of
recruitment. There is no practice in Ist party
corporation to employ employees on temporary,
daily wages or casual worker, whenever
requirement arises such type of persons can be
appointed. The power to appoint on permanent
post in corporation vest in Divisional Head and
the power to appoint on casual temporary and
daily wage vest in the Department Head. He stated
that the second party was doing the work of
delivering the post and was paid lumpsum
remuneration for the days on voucher taking his
signature. The duty of messenger are to deliver
post from H.O. The Ist party witness admitted
contents of Ext. 10 and 12 filed by the 2nd party.
He also admitted Ext. 8/8 voucher on which
remuneration was paid to the second party.
From Ext. 10 it does not appear that the second
party had been engaged as messenger on
permanent post. It is a correspondence from
Naroda branch to the Manager O.S. Departiment
D.0. Ahmedabad as to requirement of daily
services of messenger to deliver post since the
messenger any either thrice or even one in week,
resulting in accumulation of various posts,
statements, etc. Ext. 12 is noting of O.S.
department regarding need of three messenger
service whereas presently two are working for
delivery of post to and from H.O. to B.(. and B.O.
to H.O. This does not also go to show that
engagement of messengers was on permanent
post. As it has been stated by witness of 1st party
that there is no post of messenger in the 1st party
corporation. The vouchers at Ext. 10 and 11 in the
name of second party Chandrakant A. Solanki
regarding payment of remuneration of Rs. 700/ @
of Rs. 50 per day. This does not go to connect
that the second party was engaged as temporary
employee of the 1st party corporation.

Only admitted position is that the second party
and two others were engaged as messengers but
the 1st party corporation on remuneration of
Rs. 50 per day to deliver post from H.O. to branch
offices lying in the different zone of Ahmedabad
city and also to collect posts etc. from branch
offices for delivery at H.O, so the nature of work
of the second party does not attract to be engaged

as daily rated worker/casual worker to join duty _

at H.O. during duty hours appears more to be the
service of curier to deliver post either daily or
thrice in a week. The second party in his evidence
vide Ext. 17 admitted that he was not paid wages
on wage register rather was paid wages on

ALY ey LI UL
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voucher. He also admitted during cross-
examination that for his appointment there was
no advertisement in newspaper. He was not given
any appointment order. He was being paid on
actual working days. Regarding gainful
employment he has stated that in his family there
arc two members and he had to spend monthly
Rs 1500-2000 to which he himself provide for
survival of family so it appears that after alleged
termination. Second party is earning adequate
amoun and is not unemployed.

From making scrutiny of the evidence oral and
documentary, I find that the second party could
not have been able to establish that he was a
workman of the 1st party corporation as defined
u/s, 2 (s) of the ID Act. Instead it goes to show
that the sccond party was self-employed and
getling remuneration by vouchers on the service
of being a curier to deliver posts from H.O. to B.Q.
and from B.O. to H.O,

Even if it is presumed for the sake of argument
that second party is workman, even then he is not
entitled 1o get any relief as prayed for because,
the second party has fajled to establish the alleged
breach of Sections 25-F, 25-G and 25-H of the ID
Act. The provision of Sections 25 F only come in
picture when second party establishes that he
completed 240 days of work in 12 month preceding
his alleged termination, As per catena of decision
of the Hon'ble Apex Court, the burden lies upon
the second party to prove that he has completed
240 days in 12 months preceding to his date of
termination. More so the second party
Chandrakant A. Solanki either in his statement of
claim (Ext. 4) or in his oral evidence (Ext. 17) has
stated a single word that he has completed 240
days of work in calender year. In such view of the
matter non production of vouchers by 1st party
corporation as per explanation that vouchers are
very old and could not have been traced out does
not call for drawing adverse inference against the
Ist party as argued on behalf of second party to
draw adversc inference, owing to the reason that
the s.p not specifically pleaded that he completed
240 days of work in calendar year preceding to
date of termination and also not a single word
uttered in his deposition (Ext. 17).

The case laws relied upon by the learned counse!
of the second party (1) in Gopal Krishnaji Ketal
Vs. Md. Haji Latif (AIR 1968 SC 1413), (2)
Ratansingh V/s Union of India [1997 (11) SCC-
396,] (3) Municipal Corperation of Delhi V/s.
Pravinkumar Jain (1998 (11) LLJ. 674, 4} All India
Radio V/s. Santosh Kumar {1998 (78) FLR 814, 5]
Rajniben P. V/s. Executive Engineer, Unja irrigation

#i
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Division [1998 (2) GLH. 16] have got no
application in the instant case on violation of
provision of Section F of .D.25 Act. Further the
case law relied upon by the second party in case
of Baleshward Dat and Other V/s. State of U.P.
[AIR 1981 P 41] is also not applicable since the
2nd party has failed to establish that he is
workmen defined w/s 2 (s) of the LD. Act. Likewise
the case law of Patwardhan case (AIR 1977 5,C)
2051 and Chauhan’s case (AIR 1977 SC251) are
also not applicable in the instant case. The case
law of D.K. Yadav's V/s. .M. A, Industries Limited
(1993 LLN-2-275) is also not applicable in the
instant case,

(13} On the other hand Shri K.V. Gadhia, Learned
Counsel for the 1st party corporation has relied
upon the case law of Halvad Nagarpalika and
Others V/s. Jani Dipakbhai Chandrevadanbhai
and Other [2003 I1 GHJ 397 (Guj H.C ] that class IV
emplyee recruitment according to rule is a must
and that provision of Section-25F cannot be
invoked in the case of daily waged employee
whose appointments are without following the
due procedure laid down in the statutory or
recruitment policies. He has also relief upon case
law of State of U.P. and Others V/s. Rekha Rani
(2011 I CLR 17} on the point that on temporary
employees not selected and appointed on a
sanctioned post when terminated from services
cannot have any right to the post and cannot be
granted the relief of reinstatement and
consequential benefits. The 1st party has also
relied upon a case law of GM. Tanda Thermal
Power Project V/s. Jai Prakash Shrivastav &
Another (2008 LLR 30 S.C.) on the point
reinstatement of workmen by a labour court is
liable to be quashed when they were engaged for
a short period that too not by the competent
authority but by an officer is order to meet certain
contingencies. ,

(14) The case laws relied upon by the 1st party appears
to be tenable to support the Ist party corporation
case.

(15) Thus as per discussions and consideration made
above to the oral and documentary evidence and
also on perusal of case laws cited by the parties,
I find and hold that the second party Shri
Chandrakant A. Solanki engaged by the LIC
Divisional Officer, Ahmedabad is not a workman
as defined u/s. 2(s) of the L.D. Act, 1947, I further
find and hold that his termination of service by
oral order of 1st party for discontinuing from the
work of a curier to deliver posts from H.O. to B.O.
and B.O. to H.O. is legal and justified and there
was no need to comply with the provisions of
25-F or 25-G or 25-H of the 1.D. Act.

U192 6312-/s

(16) ISSUENOs.1&II

In view of the findings to issue Nos. IIT & 1V in
the foregoings, 1 further find and hold that the
reference is not maintainable and the second party
has no valid cause of action to raise dispute.

(17) ISSUENOs. V& VI

In view of the findings to issue Nos. 1, I, HT & 1V
in the foregoings, 1 further find and hold that the
second party Shri Chandrakant A. Solanki is not
entitled for the relief of reinstatement and back
wages or any other consequential benefits. So
the following order is passed in this case.

ORDER

This reference is dismissed on contest. No order as to
Cost.

This is my award.
BINAY KUMAR SINHA, Presiding Officer

w feeett, 29 ot 2012
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[¥. TE-12011/108/2007-3 3R (Sft-11)]
yiter 3w, srqar sferd

New Delhi, the 20th October, 2012

5.0. 3468.—In pursuance of Section 17 ofthe Industrial
Disputes Act,1947 (14 of 1947), the Central Government
hereby publishes the Award (Ref. No. 1352/2008) of the
Central Government Industrial Tribunal/Labour Court-II,
Chandigarh now as shown in the Annexure in the Industrial
Dispute between the employers in relation to the
management of Central Bank of India and their workman,
which was received by the Central Government on
15-10-2012.

[No. L-12011/108/2007-IR (B-11)]
SHEESH RAM, Section Officer
ANNEXURE

THE CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT-IE,
CHANDIGARH

Present: SRIA K. RASTOGI, Presiding Officer.
Case No. [. D. 1352/2008
Registered on 11.2.2008
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Shri Jagannath

C/o Sh. A L. Chopra President,
All India Central Bank of India Employees Union,
129, Lal Kurti, Ambala Cantt,

Haryana, .... Petitioner
Versus
The Regional Manager,
Central Bank of India, Rohtak .... Respondent
APPEARANCES
For the workman : Sh.BS.GiliAR.
For the Management : Sh. H.C. Chawla.
AWARD

Passed on October 8, 2012
Central Government vide Notification No. L-12011/108/
2007 -IR(B-1I) Dated 1-2-2008, by exercising its powers under
Section 10 Sub-section (1) Clause (d) and Sub Section (2-

A) ofthe Industrial Disputes Act, 1947 (hereinafter referred

to as “Act’} has referred the following Industrial dispute
for adjudication to this Tribunal:—

“Whether the action of the management of Centra! Bank
of India, Rohtak denying of promotion to the post of

Asstt. Manager to Sh. Jagannath special assistant w.e.f, -

9-10-2006 is just, legal and fair? If not to hat relief the
workman is entitled to?”

The case of the claimant is that while working at Dahina
Branch of the Bank as Special Assistant he was forced by
Branch Manager to perform some duties which were outside
his service conditions, under the threat of disciplinary
action. While serving at the said branch his promotion
orders were released by the higher management but the
branch manager withheld the promotion order and did not
give him the letter to report for place of posting. On the
contrary a letter of refusal was secured under threat and
coercion by the management. The said letter has no legal
sanctity and amounts to unfair labour practice. When the
claimant raised his voice for promotion he was charge-
sheeted. He has claimed his promotion w.e.f. 9-10-2006 when
his counter-parts were promoted and has claimed salary
and other benefits of the promotional post from the same
date.

The claim was contested by the respondent-bank and it
was said that the claimant of his own will had given the
said refusal letter. It was vehemently denied that the refusal
letter had been obtained under the threat of disciplinary
action. The disciplinary action was initiated against the
workman subsequently on account of misconduct. It was
also denied-that promotion order was withheld by the
Branch Manager and it was further stated that the
promotion was offered to the claimant and he instead of
accepting the same gave the refusal letter, According to
the management there is no unfair labour practice involved
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in the matter. The claimant is not entitled to promotion,
salary or other benefits and the claim deserves to be
dismissed.

The claimant filed a rejoinder to say that he had been
called at Regional Office, Rohtak to take refusal letter from
him. He was very much interested in his promotion as it is
clear from his representation sent on 14-9-2006 to the Zonal
Office wherein he had requested for his posting on
promotion at a place near to his present place of posting.

In support of his claim the claimant examined himself

‘and management has examined Branch Manager, R.P.

Sircha. Beside the oral evidence, the parties retied on certain
papers also which well be referred at proper place.

The parties have filed the written arguments which were
perused by me. I have gone through the evidence on record.
The management case is that the promotion order of the
claimant was not given effect in view of his refusal letter
dated 29.9.2006 Ex. R3 wherein he had expressed his inability
to accept his promotion on account of his family
circumstances. The AR of the claimant, on the other hand,
argued that the letter of the refusal had been obtained from
the claimant under the threat of disciplinary action and
therefore it was not a valid refusal, secondly, promotion
order was never delivered to the claimant and thus
promotion was never offered to him; therefore the alleged
refusal letter is in anticipation of the promotion and for this
reason also the management is not right in acting on this
letter.

The plea that the refusai letter Exhibit R3 had been
obtained by management under the threat, appears to be
false and concocted. The claimant in his statement has
admitted this letter to be in his handwriting and under his
signature. He has stated that he had written this letter on
the dictation of ARM. He further stated that he could not
complain any authority about the behaviour of ARM as he
was frightened. In the first place, in the evidence there
appears no reason for an officer of the level of ARM to
obtain such a letter from the claimant. Moreover there
appears no occasion for the claimant to visit the office of
the ARM. management-witness R.P, Siroha was the Branch
Manager at the relevant time. He has stated that he had
received the order of promotion of the claimant and had
delivered the same to him and that he had offered promotion
to the claimant according to the letter but instead of giving
any acknowledgment, the workman gave him a refusal letter
and he had sent the letter of the workman to the Regional
Office. From the statement of the witness it is clear that the
refusal letter was given by the claimant at the Branch office
and nothing took place in the office of the ARM or in the
presence of ARM in relation to the letter Exhibit R3. The
plea that this letter was obtained from the claimant under
the threat of disciplinary action is simply not acceptable,

The argument that since the claimant was not offered
promotion till the alleged letter was written by the claimant
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hence it could not have been acted upon, also carries no
force. It is clear from the statement of management-witness
that he had délivered the promotion orders to the workman

but instead of acknowledging the same claimant had given

the refusal letter Exhibit R3. I cannot agree with the argument
of the AR of the claimant that the Branch Manager should
have made a note like 'refused to receive the order' on the
promotion order itself. There is a noting on the promotion
letter i.e. Exhibit R1, of the management-witness and the
witness had returned the promotion letter to the Regional
Office along with refusal letter for further action. Under
the circumstances there was no need of making any
endorsement "refused to receive” on the promotion letter.

From the evidence on record the reason for refusing the
promotion also appears. Exhibit R6 is the copy of the letter
of the workman sent to the Zonal Manager. Through this
letter he had requested the Zonal Manager to post him in
Rohtak region as he had social responsibility to look after
his 84-years-old father who was unable to move from the
bed. This also shows that the workman had the knowledge
of the offer of his promotion and his letter Exhibit R3 was an
act on his part after the offer of promeotion. [ therefore find
no merit in the claim of the claimant. The action of the
management of Central Bank of India in denying the
promotion to the claimant is based on the refusal letter Exhibit
R3 of the claimant himself and therefore is just, legal and fair.
The workman is not entitled to any relief. Reference is
answered against the claimant. Let two copies of the award
be sent to Central Government for further necessary action.

ASHOK KUMAR RASTOGI, Presiding Officer
¢ feeelt, 20 SR, 2012

F1.371.3469.—3iENfTes foamg afufEm 1947 (1947 &1
14) &1 U0 17 B A0 # D GHT 19 ¢S iy 3
% Yeuda % Hag sl ofy 37 wHerl § i sy
# fafde sledfirer foane # S=fa awrr sl sifioonsm
AAEg-11, SEg  YeR (Ted T 3672004~ ) B THEYE
FHTA R, A D TR HY 17-10-2012 FY 91 537 41|

[H. T&-12012/83/2004 -3 AR (St-11)]
Vi T, ST ST
New Delhi, the 29th October, 2012

5.0. 3469.-—In pursuance of Section 17 of the Industrial
Disputes Act, 1947 (14 of 1947) the Central Government hereby
publishes the Award (Ref. No. 36/2004) of the Central
Government Industrial Tribunal/Labour Court-II, Chandigarh
now as shown in the Annexure in the Industrial Dispute
between the employers in relation to the management of
Punjab & Sind Bank and the workman, which was received
by the Central Government on 17-10-2012.

[No. L-12012/83/2004-IR (B-ID)]
SHEESH RAM, Section Officer

ANNEXURE .

IN THE CENTRAL GOVERNMENT INDUSTRIAL
'~ TRIBUNAL-CUM-LABOUR COURTI, -
: CHANDIGARH

Present : Sri A K. Rastogi, Presiding Officer
Case No. L.D. 36/2004
Registered on 30.11.2004

Shri Ravi Kant .
S/o Sh. Kesho Ram
58, The Mall,

Ambala Cantt (Haryana) ... Petitioner

Versus

The Zonal Manager,
Punjab and Sind Bank,
Zonal Office, 17-B,
Chandigarh

APPEARANCES:
For the Workman : Sh. H.S. Hundal Advocate.
For the Management : Sh. Sapan Dhir Advocate,
| AWARD
Passed on September 26, 2012

Central Government vide Notification No, L-12012/83/
2004 (IR(B-II) Dated 18-8-2004, by exercising its powers
under Section 10 Sub-Section (1) Clause (d) and
Sub-Section (2-A) of the Industrial Disputes Act, 1947
(hereinafter referred to as ‘ Act’) has referred the following
Industrial dispute for adjudication to this Tribunal.—

.... Respondent

“Whether the action of the management of Punjab
and Sind Bank in terminating the services-of Sh. Ravi
Kant S/o0 Kesho Ram, Ex-Peon w.e.f. 14-1-2002 is legal
and just? If not, what relief the concerned workman is
entitled to and from which date?”

The claimant's case is that he was appointed in the Bank's
service w.e.f. 9.6.1998 at Sector 8 Branch, Chandigarh on
the post of Peon. He worked from 9-6-1998 to 19-1-2002
continuously for 1320 days and was entitled to the
protection of Section 25-F of the Act but his services were
terminated by the Bank in violation of Sections 25-F, 25-G
and 25-H ofthe Act. The vacancy against which the claimant
was working was of permanent nature and after his
termination a new Peon was appointed.

The claim was contested by the management and it was
alteged that the workman had been engaged without
following the procedure of making regular appointments
and that too by the person who was not authorized to
engage him. He had been appointed by a Branch Manager
and the claimant was a back door entry. He has no right to
continue in service. He is not entitled to the protection of
Section 25-F of the Act.
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The workman filed a replication to say that he had
been appointed with the concurrence of the Zonal Office,
Chandigarh; the vacancy against which he had been
appointed was of permanent nature; he had been
appointed after proper interview and he was not a
backdoor entry.

In evidence, the workman, besides himself, examined
Paramjit Singh, Manager, Head Office, Personnel
Department, Punjab and Sind Bank, New Dethi. While on
behalf of management Sukhwinder Singh Manager and S.
Balkar Singh were examined. Workman relied on certain
papers also.

None appeared on behalf of the management to argue
the case despite several adjournments. I heard the leamend
counsel for the workman and perused the evidence on
record.

It is not denied that the claimant was in the employment
of the respondent. It is also not denied that he worked from
9.6.1998 to 19.1.2002 till his services were terminated. For
the adjudication of the reference [ need not to enter in the
controversy whether the workman had been appointed
against a permanent or temporary vacancy. Whether
permanent or temporary the fact remains that the claimant
was a workman under the Act as per law down by the
Hon’ble Supreme Court in Devinder Singh Vs. Municipal
Council, Sanaver 2011 LAB 1C 2749, The workman witness
Paramjit Singh Manager Personnel Department of the Head
Office produced the list of the temporary Peons which had
been summoned by the workman. The name of the workman
appears at Serial No. 226 in the Chandigarh Zone list (paper
No. 61} as temporary Peon. It is thus clear that the claimant
is a workman and has worked from 9.6.1998 t0 29.1.2002 i.e.
four years continously. His services could not have been
terminated without following the procedure provided under
Section 25-F of the Act. The protection of Section 25-F of
the Act cannot be denied to the workman on the ground
that he was appointed without following the due procedure
and by an officer not competent to appoint. 1t may be also
mentioned that it has not been brought on record as to
what is the procedure for the appointment of the temporary
Peon and who is competent to make such appointments.
The list produced by the workman-witness Paramjit Singh
marked (A); shows that the name of the workman had not
been sponsored through Employment Exchange. Column
No. 7 of the list shows that the workman had been engaged
in the leave vacancy of a permanent workman or to cope
with the additional work of temporary nature. In the
workman's case it appears that he had been engaged o
cope with the additional work of temporary nature. His
employment was not need-based not it was of casual nature.
He worked for about four years. The law laid down in
Himanshu Vidyarthi case is not applicable here. The
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reference is not about the regularization of the service of
the workman, The reference is regarding the justification
of the termination of the workman and from the above going -
discussion it is clear that the termination of the services of
the workman is not legal and just as it in is violation of the
Section 25-F of the Act. It is settied law that since his
termination is invalid and non-est he is entitled to be treated
in service and service benefits including back wages.

[t may be mentioned here that it is not the case of the
work that he remained without work afier the termination
and the management also has not stated that the workman
gainfully employed during the period. Definitely he must
have earned to live a life though it may not be gainful. I
therefore find him entitled to get 50 per cent of the back
wages. The reference accordingly is answered in favour
of the workman. The action of the Bank-management in
terminating his services w.e.f. 14.1.2002 is not legal and
Just one is non-est. He will be treated to be continuing in
service and will be taken back on duty within one month
of the publication of the awarrd. He is also entitled to 50
per cent of the back wages. Let a copy of this award be
sent to the Central Government and one copy of the award
be sent to District Judge, Chandigarh for further necessary
action.

ASHOK KUMAR RASTOGI, Presiding Officer
7% feeett, 29 IR, 2012
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New Delht, the 29th October, 2012

8.0. 3470.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 102/
2011) of the Central Government Industrial Tribunal-
cum-Labour Court No. 1, New Delhi now as shown in the
Annexure, in the Industrial Dispute between the employers
in relation to the management of Punjab National Bank
and their workmen, which was received by the Central
Govermment on 16-10-2012.

[No.L-12011/3/98-1R (B-11)}
SHEESH RAM, Section Officer

W RTE q’%m-w-w*’“hw
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ANNEXURE

;BEFORE DR.R.K YADAYV, PRESIDING OFFICER,
‘ CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL No. I, KARKARDOOMA COURTS
COMPLEX. DELHI

1D No. 102/2011

The General Secretary,
All India New Bank of India Empls. Federation,
Cenitral Office, C/o PNB, L-Block, Connaught Circus,

New Delhi-110001 ... Workman
Versus
The General Manager,
PN.B., Head Office,
Bhikaji Carna Place,
New Delhi ...Management
' AWARD

New Bank of India made huge losses. Considering
its financial position, the Central Government in
consultation with the Reserve Bank of India decided to
merge it with the Punjab National Bank (hereinafter referred
to as the bank), Consequently a notification dated
4-9-1993 was issued, and New Bank of India was merged
with the bank. At the time of its merger, New Bank of India
had one headquarter, 16 regional offices, two training
centers and 591 branches. After its amalgamation with the
bank, the bank decided not to have more than one head
office or regional office at one and the same place.
Numbers of employees had become surplus. Therefore,
the bank framed two sets of re-deployment guidelines
both dated 16-9-1993, one for officers and the other for
award staff of erstwhile New Bank of India. Guidelines
framed for re-deployment of officers of erstwhile New Bank
of India had been subject -matter of challenge before High
Court of Delhi in Civil Writ Petitions No. 46512, 4822 and
4835 all of 1993 which were dismissed on 5th October,
1993, 28th October, 1993 and 15th October, 1993
respectively. :

2. All India Punjab National Bank Workers
Federation (in short the Federation) challenged re-
deployment guidelines before High Court of Judicature
at Allahabad by way of Writ Petition No. 39883 of 2003,
which was granted by the High Court vide order dated
11-11-1993. A special appeal was filed by the bank, wherein
an interim order was passed on 20-11-1993. However, the
concerned employees were given discretion to comply
impugned transfer orders. None of re-deployed employees
complied with transfer orders. Appeal was dismissed by
the High Court vide its order dated 24-1-1994. The bank
preferred Special Leave Petition before the Apex Court
wherein status quo order was passed. After converting
special Jeave petition to a civil appeal the Apex Court
granted the appeal and dismissed writ petition filed by the
Federation vide its order dated 11-2-1997.

U292 GZ[12-1€

3. After disposal of the appeal by the Apex Court,
employees of erstwhile New Bank of India made
representations to the bank to cancel their transfer orders,
which representations did not find favours with the bank.
They were asked to report for duties at the places where
they were transferred. On joining their duties, period of
litigation was considered as not spent on duty and as
such, their salary for that period was not sanctioned.
Seniority, increments, special allowance and other
facilities were not granted to them for the intervening
period. The Federation raised a demand for release of their
salary,increment, special allowance, seniority for the
intervening period, which demand was rejected by the
bank. Feeling aggrieved, the Federation raised a dispute
before the Conciliation Officer. The bank contested the
claim made by the Federation and as such conciliation
proceedings failed. On consideration of failure report,
so submitted by the Conciliation Officer, the appropriate
Government referred the dispute to this Tribunal for
adjudication, vide order No.L-12011/3/98/IR(B-1f) New
Dethi dated 18-12-1998, with following terms:

“‘Whether action of the management of Punjab
National Bank in not sanctioning/releasing salary,
seniority, increments, special allowance,CCA, HRA,
LFC, medical aid and other facilities to the workmen
of erstwhile New Bank of India for the intervening
period after formulation of the transfer policy dated
16-11-1993 to the date of their joining to the places
which had been under litigation before the Hon'ble
Supreme Court of India is legal and justified? It not,
to what relief workmen of erstwhile New Bank of
India are entitled?

4, Claim statement was filed by the General
Secretary of the Federation, pleading that the Federation
represents majority of the employees of erstwhile New
Bank of India, working in different branches/offices in
different States. Erstwhile New Bank of India had granted
recognition to the Federation in 1971. Pursvant to the
notification issued by Ministry of Finance; Banking
Division, Government of India, New Delhi, New Bank of
India was merged with the bank on 4-9-1993. Thereafter
the bank adopted a policy of step-motherly treatment to
the employees of the erstwhile New Bank of India and
formulated discriminatory and vindictive transfer policy
dated 16-9-1993 for their deployment. Mass transfer of
employees of erstwhile New Bank of India were effected
throughout the country to remote and far flung places.

5. The Federation pleads that transfer guidelines
dated 16-9-1993 were challenged by way of Writ Petition
before Aliahabad High Court as well as in other High Court/
Courts for getting it declared as discriminatory, vindictive
and arbitrary. Aliahabad High Court granted interim stay
on 1-11-1993 against implementation of transfer guidelines.
Despite interim stay granted by Allahabad High Court,
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the bank effected transfer of more than 500 employees
from Delhi and about 1000 all over India. By its order dated
11-11-1993, Allahabad High Court quashed guidelines
framed by the bank. Affected employecs represented to

 the bank for reconsideration of their transfer orders and to
allow them to join back in respective branches/offices from
where they were transferred. Instead of complying the
orders dated 11-11-1993, the bank filed an appeal before
the Division Bench. The Division Bench had granted an
interim order in favour of the bank. Later on the High Court
dismissed the appeal vide .its order dated 24-1-1996. All
affected employees represented again in writing to the
bank to allow them to join their respective branches/offices -
from where, they were transferred. Instead of considering
the representations made by the; employees, the bank
preferred a Special Leave Petition to the Supreme Court of
India. On 11-3-1996 the Supreme Court granted interim
order of status quo. Ultimately on [1-2-1997 the Supreme
Court granted the ‘appeal. All affected employees again
represented to the bank for cancellation/modification of
their transfer orders. However, their representations were
rejected, without giving any cogent reasons,

6. The Federation further pleads that the bank had
given step motherly treatment to its employees, on their
Joining respective branches, in the matter of relcase of
their salary, seniority, increments, special allowance, CCA,
HRA, LFC, medical aid and other facilities available to
them for the intervening period from the date of transfer,
in violation of guidelines dated 16-09-1993. Not only
seniority of the employees was not taken into account
for grant of aforesaid facilities but the bank had made
them to suffer for no fault of theirs. They werc deprived of
their legitimate and genuine rights, It has been claimed
that the bank may be directed to sanction and release
salary, seniority, increments, special allowance, CCA, HRA,
LFC, medical aid and other facilities for the intervening
period after formulation of transfer policy dated
13-09-1993 to the date of their joining at their respective
places of transfer.

7. Claim was demurred by the bank pleading that the
reference made to this Tribunal is fait accompli, since it
stands adjudicated vide order dated 11-09-1997, passed
by the Apex Court in Civil Appeal No. 474/1997. It has
further been pleaded that the industrial dispute has not
been validly espoused. Since members of the Federation
did not attend to their duties, for the intervening period
from the date of their transfer till they reported at their
respective places, they are not entitled to salary, seniority,
increment and other allowances. Re-deployment order
stood upheld by the Apex Court and as such the,
Federation cannot find fault with that order. Now it does
not lie in the mouth of the Federation to contend that the
bank is liable to release salary and grant seniority etc. to
its members, who did not attend to their duties and

_ remained absent for a considerable long period. Claim put
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forward by the Federation is not maintainable, being
devoid of merits. The bank claims that an award may be
passed in its favour.

8. Parties opted not to adduce any evidence in the
matter.

.

9. Vide order No.Z- 22019/6/2007-IF(C-11), New Delhi
dated 11-02-2008, the appropriate Government transferred
the case to Central Government Industrial Tribunal No. 2,
New Delhi, for adjudication.

10. Appropriate Government retransferred the
matter to this Tribunal for adjudication vide order No.
L-12011/3/98/IR(B-11), New Delhi dated 30-03-2011, for
adjudication.

1. Arguments were heard at the bar, Shri J.N.
Kapoor,” authorized representative, advanced arguments
on behalf of the Federation. Shri Rajat Arora, authorized
representative, presented facts on behalf of the bank. I
have given my careful consideration to the arguments
advanced at the bar and cautiously perused the records,
My findings on issues involved in the controversy are as
follows:

12. In its written statement, the bank pleads that the
dispute has not been validly espoused. Therefore it is to
be considered as to whether the dispute is an industrial
dispute. For an answer to this proposition it is expedient
to knew the definition of industrial dispute, as contained
in clause (k) of Scction 2 of the Industrial Disputes Act,
1947 (in short the Act), which is reproduced thus:

(k) “Industrial dispute”” means any dispute or
difference between employers and employers, or
between employers and workmen, or between
workmen and workmen, which is connected with
the employment or non-employment or the terms of
employment or with the conditions of labour, of any
person;”’

I3. The definition of *‘industrial dispute” referred
above, can be divided into four parts, viz (i) factum of
dispute, (2) parties to the dispute, viz.(a) employers and
employers, (b) employer and workmen, or (c) workmen
and workmen, (3} subject-matter of the dispute, which
should be connected with - (i) employment or non
employment, or (ii) terms of employment, or (iii) condition
of labour of any person, and (4) it should relate to an
“industry”.

14. The definition of *‘industrial dispute” is worded
in very wide terms and unless they are narrowed by the
meaning given to word “workman” it would seem to
include all “employers™, all “employments” and all
“workmen”, whatever the nature or scope of the
employment may be. Therefore, except in the case where
there can be a dispute between the employers and
employers and workmen and workmen, one of the parties
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to an industrial dispute must be an employee or a class of
gmployees. The first point, therefore, to be noted, perhaps
‘self evident, is that the phrase “employer and workmen™,
the plural may include singular on either side or any
permutation of singular or plural, the masculine including
the feminine. In order, therefore, to determine as to whether
a controversy or difference or a dispute is an “‘an industrial
dispute™ or not it must first be determined whether the
workman concerned or workmen sponsoring his cause
satisfy the conditions of clause (s) of Section 2 of the Act.

15. The object of the Act is to protect workman
against victimization by the employer and ensure
termination of industrial dispute in a peaceful manner. The
Act, however, does not provide for any set of social and
economic principles for adjustment of conflicting
interests. Such norms have been evolved and devised by
industrial adjudication, keeping in view the social and
economic conditions, the needs of the, workmen, the
requirement of the industry, social justice, relative interests
of the parties and common good. These norms have given
rights to the industrial employees what may be called
industrial rights, as such rights may not be available at
common law. Disputes as to the conditions of employment
can be resolved by resorting to a technique known as
collective bargaining. This tool is resorted to between an
employer or group of employers and a bonafide labour
union. Policy behind this is to protect workmen as a class
against unfair labour practices. What imparts to the dispute
of a workman the character of an “industrial dispute” is
that it affects the right of the workman as a class.

16. The Apex Court put gloss on the definition of

“industrial dispute” in Dimakuchi Tea Estate [1958 (1} .

LLJ 5007 and ruled that the expression “‘any person” in
clause (k) of Section 2 of the Act must be read subject to
such limitation and qualification as arise from the context,
the two crucial limitations are (i) the dispute must be a real
dispute between the parties to the dispute (as indicated in
the first two parts of the definition clause) so as to be
capable of settlement or adjudication by one party to the
dispute giving necessary relief to other, and (2) the
person regarding whom the dispute is raised must be one
for whose employment, non employment, terms of
employment or conditions of labour, as case may be, the
parties dispute for a direct or substantial interest. Where
workman raised a dispute as against their employment,
the person regarding whose employment, non employer,
terms of employment or conditions of labour, the dispute
is raised need not be strictly speaking “workman" within
the meaning of the Act, but must be one in whose
employment, non employer, terms of employment, or
conditions of labour the workmen as a class have a direct
or substantial interest. The observations made by the Apex
Court are to be extracted thus:

“We also agree with the expression “any person” is
not co extensive with any workman, particular or

otherwise, equal with other, that the crucial test is
one of community of interest and the person
regarding whom the dispute is raised must be one
in, whose employment, non employment, terms of
employment, conditions of labour (as the case may
be) the parties to the dispute have a direct or
substantial interest. Whether such direct or
substantial interest has been established in a
particular case will depend on its facts and
circumstances.”

17. The expression "industrial disputes” has been
construed by the Apex Court to include individual
disputes, because of the scheme of the Act. [n Raghu
Nath Gopal Patvardhan [1957(1) LLJ 27] the Apex Court
ruled as to what dispute can be called as an industrial
dispute. It was laid thereon that (1) a dispute between the
employer and a single workman cannot be an industrial
dispute, (2) it can not be per-se be an industrial dispute
but may become if it is taken up by a trade union or a
number of workmen. In Dharampal Prem Chand [1965 (1)
LL} 668] it was commanded by the Apex Court that a
dispute raised by a single workman cannot become an
industrial dispute unless it is supported either by his union
or in the absence of a union by substantial number of
workmen. Same law was laid in the case of Indian Express

. Newspaper (Pvt.) Limited {1970 (1) LLJ 132]. However in

Western India Match Company (1970 (IT) LLJ 256), the

- Apex Court referred the precedent in Orona Kuchi Tea

Estate’s case [1958 (1) LLJ 500] and ruled that a dispute
relating to “any person becomes a dispute where the
person in respect of whom it is raised is one in whose
employment, non employment, terms of employment or
conditions of labour, the parties, dispute for a direct or
substantial interest”.

18. The term, ‘industrial dispute’ conveys meaning
that the dispute must be such as would affect a large
group of workmen and employer, ranged on opposite sides.
Applicability of the Act to an individual dispute, as distinct
from the dispute involving group of workmen, is excluded,
unless the workmen as a body or a considerable section
of them, make a common cause with the individual
workman. The scheme of the Act contemplates that the
machinery provided therein should be set in motion to
settle only such disputes as involving right of workmen
as a class and that the dispute touches individual rights
of the workman, was not intended to be subject of
adjudication. Even a single employee's dispute may
develop into an industrial dispute, when it is taken up by
the union or a number of workers to make concerted
demand for redress. Law to this effect was laid in
Raghunath Gopal Patwardhan{1957(1) LLJ 27},
Newspapers Ltd. [1957(2) L1J 1], Bombay Union of
Journalists [1961(2) LLJ. 436], Dharma Pal Prem Chand
(Saugandhi)[1965(1) LLJ 668] and Western India Match
Company Ltd. [1970(2) LLJ 256].
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19. As projected above, the present dispute relates
to release of salary, seniority, increments, special allowance,
CCA, HRA, LFC, medical aid and other facilities to the
employees of the bank, who opted not 1o join their duties
on formulation of transfer policy dated 11-1 1-1993 tilf date
the matter was adjudicated by the Apex Court. Thius, it is
apparent that the workmen as a class are interested in
adjudication of the dispute. Since the present dispute is
an industrial dispute, no espousal is needed to raise it for
adjudication. This dispute was raised by the Federation
before the appropriate Government. It was welf conceived
by the appropriate Government that the dispute relates to
the workmen as a class. Consequently, it docs not lic in
the mouth of the bank to assert that the dispute has not
been validly espoused. Contention raised by the bank in
that regard is discarded.

20. As projected by the bank and not disputed by
the Federation, transfer guidelines dated 16-09-1993 were
upheld by the Apex Court, vide its order dated 11-09-1997.
Now it does not lie in the mouth of the Federation to
question those guidelines. It would be in the fitness of
things to reproduce the observations made by the Apex
Court in its order referred above, which are extracted thus:

“If it was the intention of the Central Government
that PNB should not deploy or transfer any employee
of NBI till the placement scheme was made, it would
have made an elaborate provision in that behalf in
the placement scheme, Instead we find that with,
respect to deployment/transfer only a general
provision has been made in Paragraph 3 of the
scheme. Moreover, the said provision appears to
have been made out of abundant caution. Even in
absence of such a provision employees of NBI after
they became employees of PNB could have been
transferred by PNB subject to the service regulations
and the existing awards and settlements. No
employee of NBI could have thereafter successfully
contended that PNB had no power to transter them.
So, the provision with respect to the transfer of
workmen-employees was made in the placement
scheme so as to remove any doubt, if any, with
respect to the power of PNB to redeploy or transfer
them to any of the offices or branches of PNB. When
the Central Government provided in the placement
scheme that redeployment or transfer may be made
considering the suitability of the officer/employee,
administrative exigencies and manpower
requirements of PNB it did not fix any fresh or
different norm for that purpose. Therefore, the said

provision appears to have been made more by way .

of protection against discrimination rather than by
way of fixing the principles and norms for their
transfers. The only restriction placed on the power
of PNB with respect to redeployment or transfers
of the officers and workmen-employees of NBI is
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that the postings/transfers of workmen-employees
witl have to be made within the same linguistic area.
Thus, we do not find anything in Paragraph 3 of the
placement scheme which would indicate that
redeployment/transfers of the officers/workmen-
employees of NBI were not contemplated by the
Central Government till the placement scheme was
framed by it™.

“We are, therefore, of the view that the High Court
was wrong in declaring the transfer orders of
employees of NBI as bad on the ground that till the
placement scheme was framed by the Central
Government PNB had no power or authority to
redeploy or transfer them.”

“In the alternative, it was contended that the said
guidelines being contrary to the statutory
amalgamation and placement scheme cannot have
the effect of validating the action taken by PNB
under the said guidelines. These contentions, in our
opinion, are misconceived as they are based upon
an erroneous reading of the provision made in
paragraph 5(2) of the Amalgamation Scheme with
respect to its truce nature and effect, which we have
pointed out earlier. The Amalgamation Scheme did
not deny the power of an employer to PNB to
effectively and economically utilise its manpower
and to make transfers when found necessary’.

“As rightly submitted by Mr. Reddy, learned
Additional Solicitor General, relying upon the
decision of this Court in Syndicate Bank, Ltd. and
its workmen 1966 (1) LLJ 440 that there can be no
doubt that the banks arc entitled to decide on a
consideration of the necessities of banking business
whether the transfer of an employee should be made
to a particular branch and that the management is in
the best position to judge how to distribute its
employees between the different branches.
Therefore, the action of framing guidelines and then
effecting transfers in accordance therewith cannot
be said to be inconsistent with or contrary to the
statutory amalgamation and placement schemes,”

“In support of his contention that in cases where
both the transferor and transferee are State or State

-
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instrumentalities, it is open to the court to review
whether the terms and conditions of the transfer
ensure “fairness in action” and non-arbitrariness,
Dr. Dhawan relied upon the decision of this Court in
Gurmail Singh v. State of Punjab, Though “fairness
in action” is now an established test to judge the
validity of actions of State or State instrumentalities,
we do not find, even after applying that test, that
the impugned action of PNB was either arbitrary or
discriminatory”.

“It was rightly contended. by Mr. Reddy, learned
Additional Solicitor General, relying upon the
decision ofthis Court in Union of India v. D. Mohan
{1953 3 SSC 115) that where service of an employee
is transferable even though within a limited area, in
special circumstances, he can be transferred outside
that area. We are of the view that the respondents
have failed to establish their case of discrimination.
On the contrary, we find that PNB has acted in a fair
manner”’.

“On behalf of the respondents it was contended
that Paragraph 5(2) of the Amalgamation Scheme
protected the terms and conditions of service of the
employees of NBI. Therefore, even after the officers
and workmen employees of NBI became the officers
and workmen employees of PNB they retained their
earlier terms and cenditions. In view of the transfer
policy of NBI and the awards and bipartite
settlements between NBI and its employees the
workmen employees could not be transferred
outside their stations. It was also submitted that
though the Shastri Award recognises the right of
the banks to transfer its employees it had really no
relevance in view of the provisions made in the
Amalgamation and Placement Schemes which are
statutory in nature. Therefore, reliance placed by
ihe appellant on the Shastri Award was misplaced. It
was also submitted that in Paragraph 536 of the
Shastri Award it is clearly mentioned that so far as
members of the subordinate staff are concerned there
should be no transfers ordinarily and if there are
any transfers at all they should not be beyond the
language area of the persons so transferred. In this
behalf Dr. Dhawan drew our attention to the Office
Order dated 27th February, 1989 issued by the New
Bank of India to its Regional Offices whereby their
attention was drawn to its earlier Circulars dated
7-5-87 and 29-6-88 with respect to rotational transfers
of staff and thereafter they were instructed to follow
the guidelines laid down in that order while effecting
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such transfers. According to those guidelines, in
case of workmen staff, the transfers were to be
effected with the same station. It was further
provided that in case of rotational transfers of
surplus workmen staff they should be deployed at
the same station only. On a careful reading of the
said order what we find is that it lays down guidelines
for effecting rotational transfers of staff. The
transfers under challenge were not rotational
transfers. They were really in the nature of
redeployment of surplus staff. Therefore, those
guidelines even if they are treated as a part of terms
and conditions of their service, being not applicable,
cannot make the impugned transfers bad. Though
the petition and the learned Counsel for the
respondents have referred to certain awards and
bipartite settlements nothing in particular was
pointed out to show that the workmen employees of
NBI could, under no circumstances, be transferred
outside their stations. Cur attention was also drawn
by Dr. Dhawan to the guidelines issued by PNB
with respect to transfer of its staff. We find that
they also pertain to rotational transfers and,
therefore, the respondents cannot derive any benefit
from it in their challenge to the deployment on being
rendered surplus as a result of the amalgamation”.

21. There are no two-opinion that the employees of
erstwhile New Bank of India opted not to respond to their
respective transfer order made by the bank on the strength
of transfer guidetines dated 16-11-1993. They waited for
the outcome of the litigation. There were ups and downs,
when orders were passed by the High Court of Delhi and
High Court of Judicature at Allahabad. Option to join of
respective places of their transfer was open, But members
of the Federation opted not join their duties. They remained
absent from their duties. For such a rituation,
miscellaneous instructions issued by the bank, relating to
leaves available to its employees, are to be considered.
The instructions relating to leaves project that
extraordinary leaves are to be granted on loss of pay.

22. The instructions relating to leaves make it clear
that no pay and allowance are admissible during period of
extraordinary leave and the period spent on such leaves
shall not count for increments and seniority/length of
service and to that extent it has effect of shifting of
increment. However, in certain situations, where
sanctioning authority is satisfied that the extraordinary
leave was taken on account of iilness or in any other case
beyond the control of the employee, he may direct that
the period of extraordinary leave may count for increments.
Thus, it is evident that in case of extraordinary leaves, an
employee shall not eam increments for such leaves nor he
will get seniority/length of service counted and it would
have effect of shifting his date of increment. Members of
the Federation remained absent for about four years,
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Hence it is evident that their position is worse than the
position of an employee who happens to be on
extraordinary leave on losse of pay. Consequently it is
crystal clear that members of the Federation will not get
pay or allowance for the period of their absence and it will
not count for increments seniority/length of service.
Considering that proposition, it emerges that members of
the Federation are not entitled to pay and allowances for
- the period of their absence from duty. They will not earn
any increments, during that period. They are not entitled
to reckon their period of absence towards length of their
service/seniority.

23. In view of reasons detailed above, members of
the Federation are not entitled to salary, increments,
special allowance, CCA, HRA, LFC, medical aid and other
tacilities for the period they remained absent from duties.
They are also not entitled to reckon their period of absence
towards length of service/seniority . Resultantly, action
of the bank in not according pay and allowances and
other benefits to the employees, who remained absent
from their duties and opted not to join at respective places
where they were transferred as per transfer policy of
16-11-1993 to the date of their joining after precedent
was handed down by the Apex Court on 11-02-1997, is
found to be legal and justified. Members of the Federation,
are not entitled to any relief. Claim put forward is liable to
be discarded. Accordingly, claim filed by the Federation is
dismissed. An award is passed in favour of the bank and
against the Federation. It be sent to the appropriate
Government for publication.

Dated : 06-09-2012
Dr. R. K. YADAV, Presiding Officer

T feeeh, 29 o=y, 2012

FAL 3471.— Arefirr faag afufm, 1947 (1947
1 14) FT YR 17 B STH0 § FBY GFRL S0 3F §
T @ g o 3l o W & W orgy A
. fufde sieifirs faa § =10 @@ 59 =aeE, 98 &
qare (we Hicfomd & |, 348/1999) = yeTiva e S
HET WELHT 05~10-2012 Y I g7 91|

[H. Te1-39025/1/2010~3T8 3R (&i-11)]

s gR, sy stfuerd
New Delhi, the 29th October, 2012

8.0. 3471 —in pursuance of Section 17 of the Industrial -

DisputesAct, 1947414 of 1947) the Central Government
hereby. publishes the Award (Ref. No. C.G.LD. No. 348/
1999) of the Central Government Eabour Court, Chennai
now as shown in the Annexure in the Industrual Dispute

between the employers in relation to the management of
Canaa Bank and their workman, which was received by
the Central Government on 05-10-2012.

|No. L-39025/1/2010-IR (B-1D)]
SHEESH RAM, Section Officer
ANNEXURE

IN THE CENTRAL GOVERNMENT LABOUR
COURT,CHENNAI

Present: Thioru K. Jayabalan, B.Sc,, B.L,,
Presiding Officer
Monday the 13th day of August, 2012
C.GLD. No. 348 of 1999

Thiru M. Gunasckaran.
S/o Muthukkannu,

No. 9, Thideerkuppam,
Netllikupparm-607 103,

Cuddalore District. ...Petitioner.

Versus

The Canara Bank,

Assistant General Manager,
Circle Office,

563/1, Anna Salai,

Teynampet, Chennai-600 018. ...Respondent.

This dispute coming on 18.7.2012 before me for final
hearing in the presence of M/s. Balan Haridas & Kamatchi
Sundaresan counsel for the petitioner and of Thiru T.R.
Sathiyamochan counsel for the respondent and upon
perusing the material papers on records and upon hearing
their arguments and having stood over for consideration
till this day, this court delivercd the following:

AWARD

This dispute has been raised under Section 2-A(2) of
the Industrial Disputes Act, 1947, by the workman seeking
reinstatement in service with full backwages, continuity of
service and all other attendant benefits,

2. Thecase of the petitioner is thus: The petitioner
Jjoined in the respondent Canara Bank during the
year 1981 as a clerk. He also worked in the
Virudhachalam Branch from 31.7.89 to 17.7.92 and
till he left the branch, there was no complaint in
respect of his work. The petitioner was suspended
from service on 18.7.92 pending enquiry into
misconduct alleged to have been committed by
him while he was working in Virudhachalam
Branch. He was issued with charge sheet on
17.3.1993 in relation to incident on 1.6.1992. The
petitioner had fradulently withdrawn a sum of
Rs. 10,000/~ from the account of V.L. Vasudeva
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Rao S.B. Account No. 7656 which account was
dormant for some time. The account holder V.L.
Vasudeva Rao came to the Branch on 17.10.92to
deposit Rs. 50 and to update the pass book. While
he did so, he found that there was a wrong debit
entry of Rs. 10,000 on 1.6.92 and immediately
complained to the Manager to look into it. On the

- said day i.e. on 1.6.92, the petitioner was working

as a temporary cashier and five charges were
levelled against him.

" He had unauthorisedly taken a withdrawal slip.
. After taking the withdrawal slip he filled up the

amount in words and figures.

. The signature correlating stamp and cash

payment stamp are deliberately stamped onover
the other to make the signature illegible.

_ He had written the word ‘Pay’ and

. The signature in the withdrawal slip does not tally

with the signature of the customer.

The petitioner gave an explanation denying the
charges in the domestic enquriry conducted by
the Bank 4 witnesses were examined namely, M.W.
1, the Manager of the Virudhachalam Branch,
M.W.2, the customer Vasudeva Rao, M.W. 3, the
Handwriting expert and M.W. 4, the investigating
Officer and M.W. 4 gave report on 9.11.92. The
petitioner further submits that his handwriting
alone was sent to forensic department apart from
that of Vasudeva Rao and no other persons who
attended work on that day. The non sending of
the handwriting of other persons those who have
worked on that day is not in conformity with the
principles of natural justice. The disciplinary
authority has not considered the crucial evidence
of M.W. 3 that he was not able to confirm whether
the signature found on the front and back of the
withdrawal slip in question tallied with his
handwriting. Therefore, the whole enquiry is
predetermined, based and one sided and there
was not finding as to whether he was deliberately
made the signature invisible and as to whether he
had written the word 'Pay’. Without giving a
finding on any of these issues he has been found
guilty and dismissed from service, which is illegal.
Even though under bipartite settiement several
punishments have been specified, neither the
disciplinary authority nor the appellate authority
have stated as to why dismissal is the only
punishment the petitioner deserves. The petitioner
had an unblemished record of service. Therefore,
the petitioner prays this court to interfere with

the quantum of punishment U/s 11A of the [.D.
Act, 1947 and futher he prays to reinstate him
with full backwages, continuity of service and all
other attendant benefits and render justice.

 The case of the respondent is thus: The

respondent Canara Bank is a nationalised Bank
and having branches through out India including
Vitrudhachalam Branch, The petitioner joined in
Canara Bank on 15.6.1981 as Probationary Clerk
and his service was confirmed on 15. 12.1981,
He worked at Virudhachalam Branch from
31.7.1989 to 17.7.1992. On 1.6.1992 the petitioner
was working in the cash department and on that
day a sum of Rs. 10,000 was withdrawn by means
of a withdrawal order form in the SB A/c.
No. 7656 standing in the name of K.L. Vasudeva
Rao. The said Vasudeva Rao went to
Virudhachalam Branch on 17.10.92 and remitted
a sum of Rs. 50 in his S.B. Account and also
tendered the pass book for updation. After
updating the pass book, he found that there was
a debit entry for Rs. 10,000 dated 1.6. 1992 and
be disowned the same and he also lodged a
complaint with the Virudhachalam Branch
Manager about the unauthorised withdrawal of
Rs. 10,000 on 1.6.1992 from his S.B. Account.
One Thira Mr. Ramasamy, Senior Manager of
the Bank was instructed to conduct a detailed
investigation in to the matter and after
investigation he submitted a report on 9.11.1992
after comparing the signature available in the
alleged withdrawal slip dated 1.6.92 and his
specimen signature card and he suspected the
involvement of the petitioner who was working
as cashier at Virudhachalam branch during the
relevant day. He found the writing of "ONLY"
Rs. 10,000.- and the word "PAY™ in the alleged
withdrawal slip dated 1.6.92 resembled the writing
of the petitioner. Further the petitioner admitted
that he has put his signature in red ink in
withdrawal slip dated 1.6.92 for Rs. 1,000 paid in
SB Account No. 6470 in the alleged withdrawal
slip also, the word "PAY" and the signature of
the petitioner are in red ink. Therefore, the
Investigating Officer has clearly stated that the
petitioner himself would have put the word "PAY"
in the alleged withdrawal slip dated 1.6.1992.
Further at the request of the Investigating Officer

to find out the correctness, the matter was ’
referred to forensic sciences department by
handing over the original documents together
with the admitted handwritings of the petitioner.
After examination, the forensic sciences
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department vide their report dated 5.1.93
confirmed that the handwritings on the
withdrawal slip utilised for withdrawing
Rs. 10,000 is that of the petitioner and not of the
account holder. The act of the petitioner was
prejudicial to the interests of the Bank and hence
charges were framed against the petitioner that
he had taken withdrawal order form
unauthorisedly from the branch and written
token No. figures and account No. in the slip
and also unauthorisedly written the word "PAY"
on the withdrawal order form and further the
withdrawal order form did not bear the ledger
folio and initials of the clerk for having posted
the same in the ledger sheet pertaining to SB
Account No. 7656 and the signature appearing
on the withdrawal order form in question did not
tally with the signature of the account holder
Thiru K.N. Chinnakrishnan Officer of the Bank
was appointed as Enquiry Officer to conduct
departmental, enquiry and due opportunity was
given to the petitioner to defend his case. The
Management has examined 4 withnesses M.W.

I Thiru G. Muthuramalingam, Manager of

Virudhachalam Branch M.W. 2 Thiru K.L.
Vasudeva Rao, account holder. M. W. 3 Thiru M.
Kasi. Handwriting Expert and M.W. 4 Thiru M.R.
Ramasamy, Senior Manager of Canara Bank who
has conducted the investigation in this case and
as many as 11 documents were marked. Further
the petitioner has not examined any witness or
marked documents to prove his case and after
considering the evidence on record. the Enquiry
Officer has found that the petitioner is guilty of
charges and thereafter based on the report, the
Disciplinary Authority agreeing with the findings
of the Enquiry Officer and taking into
consideration the gravity of the misconduct and
circumstances of the case, the petitioner was
dismissed from service. Against the said
dismissal, now the petitioner has filed this 1.D.

- The respondent further submits that even though

under Bipartite settlement several punishments
have been specified, the reason for imposing the
punishment of dismissal on the petitioner is that
the bank is the custodian of the money of the
customers and the cashier is a person who deals
with the money and he must be more diligent and
honest and justify the trust imposed on him by the
bank and by the customers. Further if the customer
loses confidence in the dealings, the entirg
organisation suffers and confidence of the customer
is the basis on which the entire edifice of the
banking system survives. Thercfore, the
respondent took the extreme penalty of dismissal

vl 'll'l'l"“l“!"“TFmH"’ WHM"" Moo g ”Tm.mm v WE

against the petitioner and the same is Jjustified and,
therefore, the respondent prays to dismiss the I.D,

. No oral evidence on both sides. On the side of

the respondent Exs. M. I to M. 23 have been
marked by consent,

- The points for consideration are:

I. Whether the petitioner is entitied to
reinstatement in service with full backwages,
continuity of service and all other attendant
benefits?

2. To what relief the petitioner is entitled?

- Points No. 1 & 2: The admitted facts are that the

petitioner M. Gunasekaran, joined as Clerk in the
Canara Bank during the year 1981 and he worked
at Virudhachalam Branch during the period 31.7.89
to }7.7.92 till he left the branch and on 18.7.1992
he was suspended from service pending enquiry
into misconduct alleged to have been committed
by him while he was working in Virudhachalam
Branch.

. The petitioncr endorsed in the petition that he

has no oral evidence and he is not questioning
the validity of the domestic enquiry and the
petitioner is advancing arguments only u/s. 11A
of the L.D. Act. 1947 and the respondent also
endorsed that they have no oral evidence on their
behalf and at their request by consent Exs. M. |
to M. 23 were marked. However, no documents
were marked on behalf of the petitioner. Without
oral evidence, based on the pleadings and the
documents marked above, both parties
argumcnts were heard.

. The petitioner does not question the fairness of

the enquiry. He wants to submit his arguments
only ws. 11A of the I.D. Act. During enquiry, the
petitioner also did not examine any withness,
However, the inanagement examined 4 witnesses
mcluding the account holder Thiru K.L. Vasudeva
Rao, and the handwriting expert Thiru M. Kasi
and all the four witnesses were duly cross
examined on behalf of the petitioner. Further, the
petitioner also filed written submissions before
the Enquiry Officer and the same is marked here
as Ex. M. 6. After considering the evidence and
the documents marked before the Enquiry Officer
and the submissions of the petitioner and after
giving due opportunity to the petitioner, the
Enquiry Officer came to the conclusion that the
charges levelled against the petitioner were proved
and, therefore, it is held that the enquiry
conducted by the respondent against the
petitioner for the charges that he has committed a

"y 0
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11.

12,

10.

misappropriation of Rs. 10,000 from the account
of Thiru K.L. Vasudeva Rao is fair and proper.

The petitioner's counse! would submit that this
court can reappreciate the evidence recorded in
the domestic enquiry and while appreciating the
same, it can substitute its own findings based on

_merits and further this court can also interefere

with the punishment awarded to the petitioner in
the circumstances of the case as per section 11A
of the LD. Act. The petitioner would further
contend that the Enquiry Officer has failed to see
that the handwriting of the petitioner does not
taily with the signatures found in the withdrawal
slip Q2 and Q3 which is marked as Ex. M. 15 in this
case and without knowing that he has signed in
the alleged withdrawal slip dated 1.6.1992
(Ex.M.15). The opinion of the handwriting expert
that the word written by the petitioner "PAY" is
not sufficient to hold that the petitioner only has
misused Ex. M. 15 to withdraw a sum of Rs. 10,000
from the account of Thiru K.L. Vasudeva Rao and,
therefore, in the absence of definite evidence that
the petitioner only has made writing in Ex. M. 15
withdrawat slip, it cannot be held liable that the
petitioner has withdrawn a sum of Rs. 10,000 and,
therefore, this court has to hold that the charges
levelled against the petitioner in the enquiry have
not been proved and the enquiry report has to be
rejected.

The respondent would contend that a sum of
Rs. 10,000 was debited in the account of Thiru
K_L. Vasudeva Rao and he had also disowned his
signature in Ex. M. 15, the alleged withdrawal slip
and on the other hand, the handwriting expert
also said that Q1 writing in Ex. M. 15 has tallied
with the admitted writings of the petitioner and,
therefore, the petitioner only had utilised the
alleged withdrawal slip made in his own
handwriting and withdrawn the said amount and,
therefore, he is guilty of committing misconduct
and, therefore, accordingly the Enquiry Officer
found him guilty that the charges framed against
him are proved and in view of such a finding, the
disciplinary authority order of dismissal has to be
upheld by this court.

The allegation against the petitioner is that he
used Ex. M. 15 withdrawal slip dated 1.6.1992 and
withdrawn a sum of Rs. 10,000 from S.B. A/c No.
7656 of K.L. Vasudeva Rao. In the said cheque
the words Rs. 10,000 only was marked as Q1 and
the signature of K.L. Vasudeva Rao in the front
and back was marked as Q2 and Q3 by the
handwriting Expert. The Handwriting Expert has
taken the admitted signatures S1 and S2 inEx. M.

w292 Gr/12-18

13.

4 and S3 to S8 and S8a in Ex. M. 23 and the
signatures and writings of the petitioner which
was marked as $9to $19 by the Handwriting Expert
and the same was marked as Ex. M. 21 and M. 22
are compared with the disputed signatures and
writings of Q1, Q2 and Q3. After comparison the
Handwriting Expert gave report that:

“The person who wrote the red enclosed
signatures stamped and marked S1 to S8 and S8a
did not write the red enclosed signatures similarly
stamped and marked Q2 and Q3.

The person who wrote the red enclosed writings
and signatures stamped and marked S9 to 519
also wrote the red enclosed writing similarly
stamped and marked Q1.”

The Handwriting Expert also deposed the above
fact in the domestic enquity proceedings also.
On going through the evidence of Handwriting
Expert in the domestic enquiry 1 have given
meticulous consideration to the said evidence.
From the said evidence it is clear that the
signatures Q2 and Q3 in the withdrawal slip is not
that of the account holder. As regards Q1 the
handwriting Expert has given a categorical opinion
it is the handwriting of the present petitioner.
Considering the fact that the present petitioner
was the cashier on the relevant day having
disbursed the amount. Accordingly the pay slip
nothing has been brought on record to establish
how the petitioner's handwriting is found in Q1
writing. The petitioner himself in Ex. M 21 letter
has admitted that he was functioning as a cashier
on the relevant day of disbursing the amount and
he was aware of the transaction on 1.6.1992 and
however, he would confirm that he made payment
of Rs. 10,000 for token No. 83 relating to S.B.
AJc. No. 7656 withdrawal slip. These materials on
record also establish the charges levelled against
the petitioner. Nothing has been elicited from the
Handwriting Expert to discredit the testimony.

From the above analysis, this court feels that the
charges against the petitioner have been proved
by the respondent Bank in the duly constituted
disciplinary proceedings. The findings of the
Enquiry Officer is also fair and reasonable and
does not appear to be perverse. This court do not
find any reason to arrive at the different
conclusion, than the one arrived at by the Enquiry
Officer based on the evidence available on record.
Hence, 1 am of the considered view that the
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findings of the Enquiry Officer are fair and
reasonable based on proper and valid domestic
enquiry.

14. Regarding punishment, this court feels that the
charges against the delinquent are very serious,
based on the foregoing of amount has been
withdrawn from the account holder of the bank.
The management cannot continue with the service
of such an employee. Hence, this court fcels that
the punishment is not disproportionate to the
gravity of the misconduct which has been
established. Under the said circumstances | do
not feel to interfere with the punishment awarded
to the petitioner. For the foregoing reasons, I am
of the considered view that the petitioner is not
entitled to any relief as prayed for in the industrial
dispute and the points are answered accordingly.

I5. In the result, award is passed dismissing the
Industrial Dispute No costs.

Dictated to the Steno-typist, transcribed by her,
corrected and pronounced by me in the open court,
this the 13th day of August, 2012.
THIRUK. JAYABALAN, Presiding Officer
List of witnesses examined
For the workman : For the management:
None None
List of exhibits marked
For the workman :  Nil

For the management :

Ex.MI/173.93 - Copy of charge memo issucd to the
petitioner.

Ex. M 2/3.4.93 - Copy of letter of the petitioner to the
respondent.

Ex. M 3/6.4.93 - Copy of explanation of the petitioner.

Ex.M4/ .. - Copy of enquiry proceedings.

Ex-M5/286.93 - Copy of written submissions of the

respondent before the Enquiry Officer.

Ex'M6/127.93 - Copy of written submissions of the
petitioner before the Enquiry Officer.

Ex.M7/20.7.93 - Copy of findings of the Enquiry Officer.

Ex. M 8/7.8.93 - Copy of explanation of the petitioner.
Ex. M 9/4.9.93 - Copy of dismissal order issued to the
petitioner,

Ex M10/29.993 - Copy of appeal of the petitioner.

Ex.M1V5594 - Copy of proceedings of the Deputy ’

General Manager.

Ex. M 12/ ... - Copy of complaint of the Manager,
Virudhachalam Branch.
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Ex.M13/2.11.92 - Copy of letter of K.L. Vasudeva Rao to
the Branch Manager, Virudhachalam

Branch,

Ex M 14/ . - Copy of specimen signature card of K_I..
Vasudeva Rao,

Ex. M 15/1.6.92 - Copy of S.B. withdrawal orderform,

Ex. M 16/ ... - Copy of ledger sheet of $.B. A/c No. 7656
of K.I.. Vasudeva Rao from 8.1.88 to
17.10.92.

Ex. M 17/ ... + Copy of reconstructed subsidiary sheet

inrespect of Ledger No. 12 for the period
21.5.9210 1.6.92.

Ex. M18/1692 - Copyof withdrawal slip for Rs. 1,000 of
S.B. A/c No. 6470.

Ex. M 19/20.11.92 - Copy of R& L Section letter to the
Forensic Sciences Department.

Ex.M20/5.1.93 - Copy of Forensic Sciences Department -
: report with enclosures. !

Ex.M21/4.11.92 - Copy of slatement of M. Gunasckaran,
Ex. M 22/5.11.92 - Copy of investigation report.
Ex.M23/1.2.93 - Copy of investigation report,

T feoet, 29 Ao, 2012

F1.3.3472 — AT faare sfufEm, 1947 (1947 #7
14) 1 U1 17 % ST E F Tan % A e &
THYAA % Tag Pt IR FE FHHABA * W agay &
Tafdee aftelfirn farenz # sm arter, Freag ® o (wed
T 24/2004) FT FHIG w4 ¥ W S TER B
25-10-2012 1 9T G317 &1 |

[H. W&~ 39025/1/2010-ER(H-11)]
VIV M, 9P Sy
New Delhi, the 29th October, 2012

8.0. 3472.— In pursuance of Section 17 ofthe Industrial
Disputes Act, 1947( 14 of 1947), the Central Government
hereby publishes the Award (Ref, No. 24/2004) of the
Labour Court, Kolhapur now as shown in the Annexure in
the Industrial Dispute between the employers in relation to
the management of Bank of India and their workman, which
was received by the Central Government on 25-10-2012.

[No.L-39025/ 172010-IR(B-11)]
SHEESH RAM, Section Officer
ANNEXURE.

INTHE SECOND LABOUR COURT AT KOLHAPUR
CORAM : SHRIM.S. KULKARNI, JUDGE,

Reference (IDA) No. 24/2004
Between :

The Zonal Manager,
Bank of India,

B Il L Pt L
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Pune Bangalore Highway,

Near KavalaNaka, ... First Party.

Kolhapur

And

Shri D.B. Vitekar,

Ranjani, Tal. Kavathe Mahankal,

Dist. Sangli-416411. .. Second Party.

Appearances :

ShriD.S, Joshi, Advocatefor ... First Party.

ShriK.D. Shinde, Advocate for ... Second Party.
AWARD

(Dated : 21-9-2012)
The facts giving rise to this reference through Central
Government can be narrated in short as;

2, Second party Shri D.B. Vitekar was in the
employment of Bank of India the first party as staff
Agriculture Assistant. His initial posting was at
Murgud, Tal. Kagal where from he was transferred
to Tal. Kavathe Mahanka! Branch, then at Umadi,
Tal. Jat branch and his last posting was at Ranjani,
Tal. Kavathe Mahankal. When he was attached to
Ranjani branch he was served with charge sheet
dated 28.2.2001 alleging misconducts under clause
19-5(j) - doing any act prejudicial to the inierest of
the bank or gross negligence or negligence
invoiving or likely to involve bank in serious loss
and 19-5(k) - giving or taking bribe or iliegal
gratification from a customer or an employee of the
bank of first bipartite settlement dated 19.10.1966.
Those misconducts were classified by three
separate charges. Under first charge, it was alleged
that second party had taken the bribe or illegal
gratification from 16 different customers on different
occasions. Under second charge it was alleged that
second party had taken Rs. 500 from Bank’s
customers Shri Kate of them Rs.100 was
misappropriated, while under third charge it was
alleged that second party had taken Rs. 10400 from
Shri Vadir (Bank customer) of which Rs. 4000 were
only returned back. Second party did not give reply
to the charge sheet. In the charge sheet itself, who
would be enquiry officer was informed to the second
party and accordingly before the said enquiry
officer proceeding was held during 24.4.2001 to
17.9.2001. Total 17 sittings of the enquiry were held.
Thereafter, by report dated 8.2.2002, enquiry officer
submitted his findings to the first party which were
against second party. On the basis of those
findings, second party was issued show cause
notice dated 2.3.2002 asking him why he shall notto

be dismissed from the service. The said show cause
notice was issued by Chief Manager for Kolhapur
Zone and disciplinary authority of first party bank.
In pursuance of that show cause notice second
party was again given opportunity of hearing
before Disciplinary Authority. At relevanttime also,
second party raised several exceptions in concern
of enquiry. Disciplinary Authority giving answer
to each and every objection raised by second party
in concern of enquiry proceeding held that the
charges leveiled against the second party were
proved andpassed orderon 30.3.2002 of dismissat
without notice against the second party. Second
party then approached to the Appellate Authority
of the first party bank. He was again given hearing.
Appellate Authority again re-appreciated whole
evidence came on record in enquiry proceeding .
and found that there was no wrong while
conducting enquiry against the second party at
the hands of enquiry officer, further the findings
recorded by him are just and proper. Accordingly,
appeal of the second party came to be rejected.
Thereafter, second party approached Central
Government where from by an order dated 1.6.2004
matter came to this Court for adjudication.

. So far as aspects of mechanism of enquiry and the

findings of enquiry officer therein are concemed,
second party in his statement of claim alleges that
date, day, time and places of alleged misconducts
were not mentioned in the charge sheet. So, it was
vague. Most important thing was that even when
there was no complaint in writing from any customer
against second party. Enquiry was initiated against
him by mentioning the name of enquiiry officer in the
charge sheet itself. So, from the inception enquiry
proceeding was going in utter disregard of principles
of natural justice. During enguiry, statements of so
called Complainants obtained by the bank officers
behind back of the second party were produced in
the enquiry. The dates on such letters, statements,
complaints are old and those documents were
fabricated and bogus. Both parties had led evidence
by examining number of witnesses and the result
was that there was no outcome from the enquiry
against second party despite of that enquiry officer
concluded that second party committed
misconducts as alleged. So, the findings of enquiry

‘'officer against second party are illegal, improper and

bad in law. In fact, the enquiry proceeding was
nothing but an empty formality wherein enquiry
officer was with the pre-determined state of mind to
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hold the second party guilty. So, his findings are
based on illogical inferences. The assessment of
evidence is not at ail judicious for no reasons, the
evidence of second party is not believed and that of
management is believed. Sometimes, the burden of
disproving the charge was put unnecessarily on
second party. So, enquiry held against second party
was against the principles of natural justice and
findings thus arrived at by enquiry officer are
perverse. Second party workman in concern of
acceptance of these findings by the competent
authority of first party bank and infliction of
punishement of dismissal contends that disciplinary
authority has mechanically agreed with the findings
of enquiry officer. He did not apply his mind to the

enquiry report.

. So far as aspect of punishment, second party

workman alleges that before infliction of
punishment, past unbiemished record of second
party workman was not considered. Even second
party workman’s reply to the final show cause
notice was not considered, so the punishment of
dismissal is illegal, unjustified. Accordingly, it is
prayed that punishement of dismissal be set aside
and direct first party bank to reinstate second
party workman to his original post with continuity
of service and full back wages.

. Per contra, first party at the outset contends that

all allegations of second party against the enguiry
are illegal and baseless. It specifically contends
that second party during the course of enquiry
never raised the issue of so called vagueness in
the charge sheet. The enquiry was conducted as
per the principles of natural justice. An independent
enquiry officer was appointed. During enquiry
second party appecared and appointed defence
representative one Mr. A.B. Bilgi the union official,
The full and proper opportunity was afforded to
the second party to defend himself. All the
documents whereupon first party was relied upon
were supplied to the second party. Further the
management witnesses were offered for cross
examination at the hands of second party. Second
party was also given opportunity to lead defence
evidence. Thereafter on the basis of evidence came
before him the enquiry officer gave report on

8.2.2002 holding therein that misconducts alleged *

against the second party are proved. So, it cannot
be said that enquiry was conducted against the
principles of natural justice and the findings of
enquiry officer are perverse. Considering the grave

. . b MR A
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misconduct of taking bribe or illegal gratification
from the customers of the bank punishment of
dismissal is awarded. It is inflicted after due
consideration to the every aspect and disciplinary
authority has acted judicially, This punishment is
not illegal or unjust, hence, this referénce be
answered in negative.

6. Inthe background of above contention and the terms
of reference issues are framed at Exh. -13. First two
issue of them are decided by this Court by way of
Part-1 Award on 21.11.2011. Both these issues are
answered in favour of first party bank. Remaining
issues are for my consideration. I give my findings
against them with reasons in brief as below

Issues Findings
(3) Whether termination of In the affirmative.
second party is legal 7 )
(4) Whether second party is In the negative.
entitled for reinstatement
with continuity of service
and full back wages ?

(5) What award ? Reference is answered in
negative.

REASONS

7. Evidence:— No evidence has been led by both
partics in concern of remaining issues.

8 Arguments:—I heard learned counse! of both
parties. Senior leamed counsel Shri K. D. Shinde on
bebalf of second party giving much stress on the
first misconduct, tried to put before Court that how
this misconduct is contradictory in contents. It is
his submission that negligence is a totally different
act where mental element does not have any role.
While any act to cause prejudice to any party
requires mental element mens rea. So, this first
misconduct which is levelled against second party
workman is illegal. In concern of this submission,
learned counsel relied upon judgement of Hon.
Bombay High Court in the case; Babanrao Budhajirao
Navekar v. Adinath Sahakari Bank Ltd., [1995 (2)
Mh. L.J.156]. Learned counsel would further submit
that there was no evidence before enquiry officer to
arrive at findings that there was acceptance of bribe
or illegal gratification by second party workman, the
transactions which are held proved were mere hand
loan transactions and second party workman
examining witnesses proved that in number of
transactions he had repaid the said hand loan
amount. This fact was not considered by the

] 1ok lﬂww-w‘.yu@muw-
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competent authority as well as appellate authority.
But this Court can consider this fact w's. 11-A ofthe
Industrial Disputes Act, 1947. To explain this fact he
submitted that this Court has vide power under this
section, to set aside punishement of dismissal and
award lesser proper punishment. In concern of this
submission leamed advocate relied upon judgement
of Hon. Gujrat High Court in the case A.M. Parmar v.
Gujrat Electricity Board, Baroda (1982 Lab. LC. 1031).
Accordingly, fearned counsel at last submitted that
as the second party has been the only earning source
for his family and because of infliction of
punishement of dismissal upon him there is
economical death of not only of him in individual,
but ofhis whole family, the punishement of dismissal
be commuted to any other lesser punishment.

Per contra, senior learned counsel Shri Joshi
relying on two judgments; Kulwantrai Goyal v.

Disciplinary Authority, Punjab & Sindh Bank,

Mumbai (2010 I CLR 630 Bombay High Court) &
Bilori v, Delhi Transport Corporation (2008 II CLR
448 Delhi High Court) submitted that the charge
of taking bribe or illegal gratification is proved
against second party. In such situation,
considering the law laid down in catena of
judgments more particularty these two judgments
it is not proper for this Court to interfere with the
discretion which is judicially used by the
competent authority. Hence, this reference be
answered in the negative.

ISSUES No. 3,4 & 5:— By giving findings
pertaining to the first two issues which are in
regard to the mechanism of enquiry and findings
therein, this Court has held that enquiry
conducted against the second party was in
consonance of principles of natural justice and
findings of enquiry officer are just and proper.
Despite of that unfruitful reattempt was made to

imbibe on the mind of this Court that second party - -
has not committed any misconduct as alleged. By - 7
keeping reliance on the judgment of the Hon.. |,
Bombay High Court in the case of Babanrao .
Budhajirao Navekar v. Adinath Sahakari Bank Ltd -

& Ors. [1995 (2) Mh.L.J. 154] itis submitted that

the first misconduct alleged against the-second
party is untawful. In the case of Babanrao Navekar

(vide supra) the delinquent employee was ‘charge : )

sheeted on 3 charges: 1) gross negligence i work
or negligence likely to involve the bark in serious
loss; 2) dishonesty in connecting with the
property or affairs of the bank and 3) commission
of any act subversive of discipline or good
behaviour on the premises of the bank These

H292 GIfi279
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three charges were leveled against the act of said
delinquent employee to make over payment of
Rs. 10000 on 2.6.1982. In such set of facts, the Hon,
Bombay High Court has held that the charge of
gross negligence in work and charge of dishonesty
do not run together as the second charge showing
dishonesty involves guilty mind. While there is no
necessity of mental ingredients in the first charge
about negligence. In this case first charge against
second party workman is under para 95J of Bipartite
settlement dated 19.10.1966. It pertains to doing
any act prejudicial to the interest of the bank or
gross negligence or negligence involving or likely
to involve bank in serious loss. Each act in this
misconduct is separated by putting conjecture 'or’,
The first act postulate the mental ingredient while
the second act postulate the negligence: ini work.
No doubt, in the enquiry repoft there is no
mentioning which. of these three acts involvéd i
the said rmscOndhct is proved, but from the report
it can be gathered that the only first act i.e. doing
any act prejudicial to the interest of the bank is
proved: So, it cannot be said that this misconduct
does not atfract against the acts whnch are proved
against second. party.

While'in an attempt to imbibe on mind once again
that the misconducts are not proved it was also
tried to sdy that because of the alleged misconducts
even if for sake of agrument held them 1 proved there
wis no loss of single penny to, the exchequer of
bank and hence, court has to take lenient view and
to award lesser punishment to the second party. It

is: submitted that for that purpose this Court is
- empowered ws. 11A of the 1.D. Act. In concem of

this submission reliance has been placed on the
judgment of Hon. Gujrat High Court in the case
AM, Parmar (supra). No doubt, the said judgment
is based on the power of Industrial or Labour Court
u/s. 11A. But the question before Hoh. Gujrat High
Court in that case was totally different. In that case,
the delinquent employee who was working as
‘Helper was charged for absenteeism and theft of

‘scrap material. Before Labour Court it was

submitted that the said Court could take recourse
of Sec. 11A to award lesser punishment. But the
concern Labour Court holding that the Sec. 11A
was only applicable when the delinquent employee

“would admit the guilt before the Court denied to
~ show leniency. When the said matter went before
Hon. Gujrat High Court the specific question before

it was whether Sec. 11A of the LD. Act has
application.only when the guilt is admitted by the
delinquent employee or in other situation also while
answering said question, it is held by Hon. Gujarat

~ High Court that in other situation also the said
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section can be taken help of and accordingly matter
was remanded back to the Labour Court for proper
consideration. This judgement will not help here to
the second party.

It is important to note here that enquiry officer
giving answer to each and every charge held that
misconducts leveled against the second party are
proved. Under first charge second party was
alleged that he had taken bribe from 16 customers,
Enquiry officer held that the 8 incidents of them are
proved. Under second charge second party was
leveled with allegation that he had taken Rs. 500
from one Mr. Kate, the customer of first party bank
to deposit in his loan account out of that he
deposited only Rs. 400 and misappropriated
amount of Rs. 100. While under third charge second
party was alleged that he had taken Rs, 10000 from
one Mr. Pramod Vadir, the customer of the bank
out of which only Rs. 4000 were returned back.
These two charges are held to have been proved
against the second party. It is important to note
that all the incidents leveled agamst the second
party were in concern of the customers of the bank
and second party had to carry out pre sanction or
post sanction verification being the agriculturai
assistant of those customers.

Disciplinary authority while accepting the report
of enquiry officer had again given hearing to the
second party and his representative. Then re-
appreciating whole evidence present on record
said authority gave it's own findings against each
and every incident leveled against second party
under three different charges. By giving separate
findings said authority has held that report of
enquiry officer is correct and the misconducts of
causing prejudice to the interest of the bank and
taking bribe or illegal gratification from the
customers are proved against the second party.
Accordingly second party came to be inflicted
with punishment of dismissal. Against that order
second party approached Appellate Authority.
Appellate Authority again giving personal
hearing to the second party and his representative
recorded it's own findings against each and every
objection raised by second party through the
appeal and confirmed the said punishment.

It is now well established by catena of judgements
that Court shall not interfere with decision taken
by disciplinary authority. In the judgment Union
Bank of India Vs. Vishwa Mohan, (1998 11..L.J.

e | i bl NN
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1217y Hon. Apex Court has held that in the case of
misappropriation, if there is misappropriation of
even small amount the punishment inflicted against .
employee by disciplinary authority cannot be
interferred with. In the two Jjudgments Kulwantrai
Goyal v. Disciplinary Authority, Punjab & Sindh
Bank, Mumbai (cited supra) and Bilori v. Delhi
Transport Corporation (cited supra) where upon
first party bank has relied upon, same ratio is
reiterated. Here in this case by leading evidence
second party has not brought on record any of
mitigating circumstances to take lenient view ws,
A ofthe I.D. Act against him. So, it cannot be
said that the dismissal punishment awarded
against the second party is illegal. Because of
that he is not entitled for reliefs as asked for. So,
first issue is answered in the affirmative while
remaining two issues are answered in the negative,
Following is the order:

ORDER
The reference is answered in the negative,
Inform to the appropriate Government.
Place: Kolhapur
Date:-21.9.2012,

T feeefl, 29 TR, 2012

1. 3473, - TNl forare AfufTam, 1947 (1947 7
14)%’?%17?%&,%%%@%%,
fegwm Saew fA, 3 & yauds & dag P o
IE FHEN & A9, s H Hfdw dehfirs faae & 3y
Weﬂa‘rﬁmaﬂwmmw,wa}m(ﬁaﬁ
HET 33/2012) F1 THRE F § W B wER T
26-10~2012 1 9T a7l o |

M. 5. KULKARNI, Presiding Officer

¥, T@-4201 1/51/2012-318. 3.(§ 7, ))
T8 FAR, A Afwr
New Delhi, the 29th October, 2012

5.0. 3473.—In pursuance of Section 17 of the Industrial
Disputes Act, 1947 (14 of 1947), the Centraj Government
hereby publishes the award (Ref. Case no. 33/2012) of the
Central Government Industrial-Tribunal-cum-Labour Court,
Kanpur as shown in the Annexure, in the Industrial dispute
between the employers in relation to the management of
the Deputy General Manager, Hindustan Cables limited,
Naini and their workman, which was received by the Ceniral
Governmenton 26.10.2012.

[No.1.42011/5 122012-1IR(DUY)
SURENDRA KUMAR, Section Officer

Y o
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ANNEXURE

BEFORE SRIRAM PARKASH, PRESIDING
OFFICER, CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT, KANPUR.

Industrial Dispute No. 33 of 2012
Between

B.N. Singh President,

Hindustan cables Shramik Sangh,
Office Hindustan Cables Limited,
PO and Tehsil Naini,

Allahabad.

And

The Deputy General Manager,
{(W/R/P&A)

Hindustan Cables Limited Naini Unit
Allahabad.

AWARD

1. Central Government, Mol, New Delhi vide notification
No.L-42011/51/2012 IRDU dated 08.05.12 has referred the
following dispute for adjudication to this tribunal—

2. Whether the action of the management of Hindustan
Cables Limited Naini Allahabad in discriminating against
the workman engaged in Naini Unit of it is not providing
certain facilities and amenities viz-workmen of Hindustan
Cables Limited placed in different unit employed in similar
nature of work in justified? If not to what relief the workmen
are entitled for?

3. In the instant case after issuance of notice to the
parties concerned both the parties appeared before the
tribunal on 06-09-12 and the representative of the union
submitted before the tribunal that he does on want to press
the reference pending before this tribunal. Representative
for the opposite party too has not raised any objection on
the submissions of the representative for the union.

4. Therefore, considering the request of the union
representative and also considering the fact that there is
neither any pleadings of the parties not any evidence, the
reference is bound to be decided against the union and in
favour of the management.

5. Reference is answered accordingly against the union
and in favour of the management.

RAM PARKASH, Presiding Officer
¢ faeeh, 20 STERER, 2012

131, 3474.- 3w faare Afafrm, 1947 (1947 F1
14) S 91 17 & AT H, Hoid GHR SHHA 969,
STEETThe 99 % 331, 3R B YEy6s & 9%

Frefrrent ok =73 el & o, sy | fafde siedfies
o & S W s sttty sm <R, FEg
% Y12 (ERY WA 69/2006) Tt WY Hh & A iy
TIHT H 26~10-2012 T W1 §T 411

[H. TH-42011/38/2006-31T¢ SR (&7 )]

TR W, ST aAfereTl
New Delhi, the 29th October, 2012

8.0. 3474, —In pursuance of Section 17 of the Industrial
Disputes Act, 1947 (14 of 1947), the Central Government
hereby publishes the award (Ref. Case no. 69/2006) of the
Central Government Industrial Tribunal-cum-Labour Court,
Kanpur as shown in the Annexure, in the industrial dispute
between the employers in relation to the management of
the Director General, Archaeological Survey of India, Agra
and their workman, which was received by the Central
Government on 26-10-2012.

[No. L4201 1/38/2006-IR (DU)]
SURENDRA KUMAR, Section Officer
ANNEXURE

BEFORE SRI RAM PARKASH, PRESIDING
OFFICER, CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT, KANPUR

Industrial Dispute No. 69 of 2006
Between—

Ashok Kumar Singh,

Vice President,

Rashtriya Mazdoor Congress Intuc,
80, Lauris Complex,

Namneir Crossing,

Agra.

And

The Director General,
Archaeological Survey of India,
District Agra.

AWARD

1. Central Government, Mol, New Delhi vide notification
No. L42011/38/2006 IRDU dated 15-09-06 has referred the
following dispute for adjudication to this tribunal—

2, Whether the action of the management Archaeological
Survey of India, Agra, in terminating the services of Sri
Tabassum son of Sri Baboo Khan and 11 others with effect
from 01-02-05 is legal and justified? [f not to what relief'the
concerned workmen are entitled to?
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3. Itis unnecessary to give full facts of the case because
on 19-09-2012, when the case was taken up for hearing,
representative for the Union moved an application before
the tribunal requesting therein that they are not interested
to prosecute further the present case and their case be
dismissed as withdrawn. Upon the said application the
opportunities to adduce evidence by both the sides were
closed.

4. Hence in view of above and considering the request
of the union, there is no option left with the tribunal to
decide the reference against the Union as withdrawn.

3. Accordingly the claim of the union is dismissed as
withdrawn and the refernce is answered against the union
. i -
and in favour of the management.

RAM PARKASH, Presiding Officer
78 fewedl, 20 SR, 2012

H1.3.3475. e forerg s, 1947 (1947 #7
14) 1 U 17 # AT F, S OER TR SR, #
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THIVE FTl R, S D= TER F 29-10-2012 FY ya

e o
[¥. Te-22012/218/2001 -3¢ R Fam-11]
=, . 9, A sfum
New Delhi, the 29th October, 2012

§.0. 3475.—In pursuance of Section 17 of the Industria)
Disputes, Act, 1947 (14 of 1947), the Central Government
hereby publishes the Award (Ref. No.180/2011) of the
Cent. Govt. Indus. Tribunal-cum-Labour Court No. 1, New
Delhi as shown in the Annexure, in the industrial dispute
between the management of Food Corporation of India,
and their workmen, received by the Central Government on
29-10-2012.

[No. L-22012/218/2001-IR (CM-II)]
B.M. PATNAIK, Section Officer
ANNEXURE
BEFORE DR. R K. YADAV, PRESIDING
OFFICER, CENTRAL GOVERNMENT

INDUSTRIAL TRIBUNAL NO. 1,
KARKARDOOMA COURTS COMPLEX, DELHI

LD. No. 186/2011

The Joint Secretary,
Food Corporation of India Workers Union,
8583, Arakasha Road, Pahar Ganj,

New Delhi-110055. .....Claimants Union

L e ) U i B B I

e WE 4 o] b
EE 4 - R W '

Versus

The Joint Manager—IR-Labour,

Food Corporation of India,

16-20 Barakhamnbha Lane,

NewDehhi. Corporation.

AWARD

Memorandum of Understanding was arrived at between
Food Corporation of India (in short the Corporation) and
Food Corporation of India Workers Union (in short the
union) on 13-06-1994 wherein issues relating to uniform,
working hours for departmental labours, piece rate system
(B category) workers, direct payment system workers and
mate/workers management mate committee system workers
was addressed to, besides other issues relating to revision
of piece rates and minimum guaranteed wages and extension
of certain fringe benefits as well as absorpotion of 323
retrenched workers. On 16-06-1994, a circular (hereinafter
referred to as the old circular) was issued by the Corporation -
pursuant to abvoe memorandum of understanding arrived
to between the parties. In the said circular, it was emphasized
that workers of the categories, referred above, shall put in
6 1/2 effective working hours daily with 30 minutes lunch
break at par with depot staff in the respective depots. In
case workers are engaged for overtime work in exigencies,
they shall be entitled to overtime payment at 1.25 times of
hourly payment rate for extra duty hours put in beyond
normal duty hours upto statutory hours of work and rate
for overtime allowance beyond statutory hours work as
per stipulations in respective Shops and Establishments
Act of respective States. Method of calculation of hourly
payment rate of labour gangs for overtime was also detailed
therein, On 27-09-1999, another circular (hereinafter referred
to as the new circular) was issued by the Corporation
wherein a different method for calculation of hourly
payment rate of labour gang was described, which resulted
in reduction of overtime allowance of the workers of the
categories, referred above. The union raised a demand for
calculation of hourly payment rate of labour gangs in
consonance with the old circular, which demand was not
conceded to. Resultantly, the union raised a dispute before
the Conciliation Officer. Since the Corporation contested
the claim putforth by the union, conciliation proceedings
ended into failure. On consideration of failure report
submitted by the Conciliation Officer, the appropriate
Government declined to make reference of the dispute for
adjudication, vide its order dated 11-07-2003. However, the
matter was reconsidered by the appropriate Government
and vide order No. L-22012/218/2001-IR (CM I} New Delhi
dated 09-12-2004 it was referred to Central Government
Industrial Tribunal No. 11, New Delti, for adjudication,
with following terms :

HE [T

| AppE IR
1
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"Whether the overtime wages calculation to the DPS
Workers working in depots, introduced by the FCI
management vide circular No. IR (L)/14(31)/98 dated
29/30-09-1990 is less beneficial than the existing
method? If so, to what benefits DPS workers are
entitled to?"

2. On 03-05-2005, corrigendum was issued by the
appropriate Government wherein it was mentioned that the
date in reference order may be read as 27-09-1999 instead
of 29/30-09-1999.

3. Claim statement was filed pleading therein that the
union is a registered trade union under Trade Union Act,
1926. It raised certain demands with the Corporation and
as a result of mutual discussion on several occasions,
Memorandum of Understanding was arrived at between
the parties on 13-06-1994. In the Memorandum of
Understanding it was agreed that working hours of piece
rate system (B category) workers as well as workers of
Chakradharpur Depot, direct payment system workers and
workers of mate/WMC system working at 52 depots shall
also be at par with depot staff working in respective depots.
In case they are engaged overtime, they shall be entitled to
overtime payment at 1.25 times on hourly payment rate for
extra duty hours put in beyond nermal duty hours upto
statutory hours of work and overtime rate beyond statutory
hours of work at the rate prescribed in Shops and
Establishments Acts of respective States. Hourly payment
rate of labour gangs was to be calculated by dividing gang's
total eamming of the entire day, including work done during
and after normal duty hours by total number of hours put
in by the gang for the day.

4. In pursuance of the said memorandum of
understanding, the Corporation issued old circular dated
13-06-1994 for fixation of working hours for the workers of
categories referred above. Payment of overtime was made
to the workers in accordance with the old circular.
Corporation, without any consultation and/or agreement
with the union, revised payment of overtime and issued a
new circular dated 27-09-1999. Earnings of workers of the
categories referred above were adversely effected.

5. The union projects that the new circular was issued
in violation of the provisions of Section 9A ofthe Industrial
Disputes Act, 1947 (in short the Act). It changed service

conditions applicable to workers of the aforesaid categories. -

Payment of overtime allowance was made by the
Corporation under old circular for about five years and as
such, it became an implied term of employment. Corporation
unilaterlly changed terms of service to disadvantage of the
workers. Reduction of customary payment of overtime
dlowance led to dissatisfaction and resentment amongst

U292 621220

the workers. The union claimed that calculation of overtime
wages in pursuance of new circular may be declared less
beneficial to the workers. It may further be announced that
overtime allowance calculation in pursuance of new circular
is unjust, unfair and arbitrary, pleads the union.

6. Claim was demurred by the Corporation claiming that
the dispute was raised by the union without raising any
demand in that regard. ‘The union filed the claim on wrong
interpretation of provisions of the Act as well as contents
of old and new circular. It is not disputed that Memorandum
of Understanding dated 13-06-1994 was arrived at. However
it is claimed that it was not registered in accordance with
the provisions of the Act, hence cannot be made subject
matter of an industrial dispute. Issuance of old circular was
not disputed. Corporation projects that as per contents of
the old circular, overtime payment at 1.25 times of hourly
payment rate was to be made for extra duty hours up to
statutory hours of work and at the rate prescribed in Shops
and Establishment Acts of different States for extra duty
hours beyond statutory hours. Their normal duty hours
are upto 5 p.m. and workers are eligible for overtime at 1.25
times hourly payment rate 1.5 hours and beyond that at
double rate of hourly payment rate. The Corporation
presents that in order to motivate workers to complete work
at the earliest possible so as to release railway wagon early,
it was specified that for the purpose of calculating hourty
payment rate for payment of overtime, actual earning of
handling gangs may be divided by total number of actual
wark put in by the gangs for that day. Few examples of

~ such calculation were also given alongwith the old circular.

The said circular was accepted by all in respect of DPS
labour.

7. In 1998, the union objected to examples given in the
old circular and protested that overtime payment should
be made at 2.25 times instead of 1.25 times for the work
done beyond normal working hours. At that time, old
circular was examined and error of calculation of hourly
payment rate came to light. Therefore, the Corporation
clarified the situation by issuance of new circular. Overtime
allowance rate was revised vide circular No. 2/2004. Issue
relating to revision of overtime allowance rate pends
adjudication before the National Industrial Tribunal,
Kolkata. The Corporation claims that its. action in issuing
the new circular has not adversely affected terms and
conditions of employment of the workers. New circular
clarifies the position mentioned in the old circular. There
has been no change in terms and conditions of service of
the workers. In old circular, it was contended that out of
total earning of Rs. 477.27, proportionate amount of

"Rs. 269,75 eamed during normal shift hours is to be allowed

as normal wage and remaining amount is to be accounted
for the purpose of calculation of overtime wage at 1.25
times or at 2 times, as the case may be. In old circular, it was
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further mentioned that in addition to the overtime wage,
workers will be eligible for wages for proportionate work
done in normal working hours subject to minimum
guaranteed daily wage. Same provisions has been retained
in the new circular. New circular is not in violation of
provisions of Section 9A of the Act. There has been no
change in service conditions of the workers. It has been
disputed that payment of overtime had become contractual
payment. Memorandum of Understanding had not become
an accepted customary method of payment. It has been
denied that the new circular resulted in dissatisfaction and
strong resentment amongst the workers. Corporation claims
that the case projected by the union may be dismissed,
being devoid of merits.

8. Shri D.C. Nath, entered the witness box to testify

facts on behalf of the union. Shri Anil Kapoor detailed
events on behalf of the Corporation. No other witness was
examined by either of the parties.

9. Vide order No. Z-22019/6/2007/IR(C IT) New Dethi,dated
13-03-2011, the case was transferred to this Tribunal for
adjudication by the approriate Government.

10. Arguments were heard at the bar. Shri Inderjit Singh,
authorized representative, presented facts on behalf of the
union. Shri Om Prakash, authorised representative,
advanced arguments on behalf of the Corporation. Written
submissions were also filed by the parties. I have given my
careful considerations to the arguments advanced at the
bar and cautiously perused the records. My findings on
issues involved in the controversy are as follows:

_ 11 First and foremost contention advanced by the
Corporation is that the dispute under reference has not
been espoused by the union. Shri Om Prakash had invited
my attention towards facts unfolded by Shri D.C. Nath,
wherein he concedes that no resolution was passed by the
union for raising a dispute. However, Shri Nath claims that
as per constitution of the union, he was competent to raise
dispute and testify facts before this Tribunal. Shri Inderjit
Singh dispels submissions advanced by Shri Om Prakash
claiming that the dispute under reference relates to workmen
as a class and is an industrial dispute.

12, Whether dispute raised by the union is an industrial
dispute? For an answer to this proposition it is expedient
to know the definition of term "industrial dispute", as
contained in clause (k) of Section 2 of the Act, which is
reproduced thus:

‘() "Industrial dispute" means any dispute or
difference between, employers and employers, or
between employers and workmen, or between
workmen and workmen, which is connected with the
employment or non-employment or the terms of
employment or with the conditions of labour, of any
person."

13. The definition of  industrial dispute" referred above,
can be divided into four parts, viz (1) factum of dispute, (2)
parties to the dispute, viz., (a) employers and employers,
(b) employer and workmen, or (c) workmen and workmen,
(3) subject matter of the dispute, which should be connected
with-—(i) employment or non employment, or (ii) terms of
employment, or (iii) condition of labour of any person, and
{4) it should relate to an "industry".

14. The definition of “industrial dispute" is worded in
very wide terms and unless they are narrowed by the
meaning given to word "workman" it would seem to include
all "employers”, all "employments" and all "workmen",
whatever the nature or scope of the employment may be.
Therefore, except in the case where there can be a dispute
between the employers and employers and workmen and
workmen, one of the parties to an industrial dispute must
be an employee or a class of employees. The first point,
therefore, to be noted, perhaps self evident, is that the
phrase "employer and workmen", the plural may include
singular on either side or any permutation of singular or-
plural, the masculine including the feminine. In order,
therefore, to determine as to whether a controversy or
difference or a dispute is an "an industrial dispute” or not,
it must first be determined whether the workman concerned
or workmen sponsoring his cause satisfy the conditions of
clause (s) of Section 2 of the Act.

15. The object of the Act is to protect workman against
victimization by the employer and ensure termination of
industrial dispute in a peaceful manner. The Act, however,
does not provide for any set of social and economic
principles for adjustment of conflicting interests. Such
norms have been evolved and devised by industrial
adjudication, keeping in view the social and economic
conditions, the needs of the workmen, the requirement of
the industry, social justice, relative interests of the partics
and common good. These norms have given rights to the
industrial employees what may be called industrial rights,
as such rights may not be available at common law. Disputes
as to the conditions of employment can be resolved by
resorting to a technique known as collective bargaining.

‘This tool is resorted to between an employer or group of

employers and a bonafide labour union. Policy behind this
is to protect workmen as a class against unfair labour
practices. What imparts to the dispute of a workman the
character of an "industrial dispute” is that it affects the
right of the workman as a class.

16. The Apex Court put gloss on the definition of
“industrial dispute" in Dimakuchi Tea Estate [1958(1)LLJ
500] and rules that the expression "any person” in clause
(k) of Section 2 of the Act must be read subject to such
limitation and qualification as arise from the context, the
two crucial limitations are (i) the dispute must be a real
dispute between the parties to the dispute (as indicated in
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the first two parts of the definition clause) so as to be
capable of settlement or adjudication by one party to the
dispute giving necessary relief to other, and (2) the person
regarding whom the dispute is raised must be one for whose
employment, non employment, terms of employment or
conditions of labour, as case may be, the parties dispute
for a direct or substantial interest. Where workman raised a
dispute as against their employment, the person regarding
whose employment, non employer, terms of employment
or conditions of labour, the dispute is raised need not be
strictly speaking "workman" within the meaning of the Act,
but must be one in whose employment, non employer, terms
of employment or conditions of labour the workmen as a
class have a direct or substantial interest. The observations
made by the Apex Court are to be extracted thus :

“We also agree with the expression “any person” is
not co extensive with any workman, particular or
otherwise, equal with other, that the crucial test is
one of community of interest and the person
regarding whom the dispute is raised must be one in
whose employment, non employment, terms of
employment, conditions of labour (as the case may
be) the parties to the dispute have a direct or
substantial interest. Whether such direct or
substantial interest has been established in a
particular case will depend on its facts and
circumstances.

17. The expression “industrial disputes” has been
construed by the Apex Court to include individual disputes,
because of the scheme of the Act. In Raghu Nath Gopal
Patvardhan (1957 (1) LLJ 27) the Apex Court ruled as to
what dispute can be called as an industrial dispute. It was
laid thereon that (1) a dispute between the employer and a
single workman cannot be an industrial dispute, (2) itcan
not be per-se be an industrial dispute but may become if it
is taken up by a trade union or a number of workmen. In
Dharampal Prem Chand (1965 (1) LLJ 668) it was commande«
by the Apex Court that a dispute raised by a single workman
cannot become an industrial dispute unless it is supported
either by his union or in the absence of a union by
substantial number of workmen. Same law was laid in the
case of Indian Express Newspaper (Pvt.) Limited (1970(1)
LLJ 182). However in Western India Match Company (1970
(11} LLJ 256), the Apex Court referred the precedent in Drona
Kuchi Tea Estate’s case (1958 (1) LLJ 500) and ruled that a
dispute relating to “any person becomes a dispute where
the person in respect of whom it is raised is one in whose
employment, non employment, terms of employment or
conditions of labour, the parties, dispute for a direct or
substantial interest”.

18. The term, ‘industrial dispute' conveys meaning that
the dispute must be such as would affect a large group of
workmen and employer, ranged on opposite sides.

Applicability of the Act to an individual dispute, as distinct
from the dispute involving group of workmen, is excluded
unless the workmen as a body or a considerable section of
them, make a common cause with the individual workman.
The scheme of the Act contemplates that the machinery
provided therein should be set in motion to settle only
such disputes as involving right of workmen as a class and
that the dispute which touches individual rights of the
workman, was not intended to be subject of adjudication.
Even a single employee's dispute may develop into an
industrial dispute, when it is taken up by the union or a
number of workers to make concerted demand for redress.
Law to this effect was laid in Ragnunath Gopal Patwardhan
(1957(1) LL) 27), Newspapers, Ltd. (1957(2) LLJ 1), Bombay
Union of Jurnalists (1961(2) LLJ 436), Dharma Pal Prem
Chand (Saugandhi) (1965(1) LLJ 668) and Western India
Match Company Ltd. 1970(2) LLJ 256). :

19. As projected above, present dispute'relates to

. calculation of overtime wages of DPS workers working with

the Corporation in its various depots. It is crystal clear that
the workmen as a class are interested in adjudication of the
dispute. Hence, present dispute is an industridl dispute
and no espousal is needed to raise it for adjudication, This
dispute was raised by the union before the appropriate '
Government. It was well conceived by the appropriated
Government that the dispute relates to workmen as a class.
Consequently, it does not lie in the mouth of the
Corporation to assert that the dispute is not competent,
without a resolution being passed in that regard by the
Union.

20. On 16-06-1994, old circular was issued by the
Corporation to implement Memorandum of Undertaking
dated 13-06-1994 entered into between the Corporation and
the union. Contents of the old circular projects that the
workers working in godowns listed in Annexure B of the
agreement dated 12-04-1991 as well as at Chakradharpur
Depot and DPS workers and workers engaged in 52 depots
under mate/WMC system shall put in 6% working hours
daily with 30 minutes lunch break, at par with depot staff in
respective depots. It has further been mentioned therein
that in case workers are engaged for overtime work in
exigencies, they shall be entitled to overtime payment at
1.25 times of the hourly payment rate for extra duty hours
put in beyond normal duty hours upto statutory hours of
work and rate for overtime allowance beyond statutory
hours of work would be as per stipulations prescribed in
Shops and Establishments Acts of respective States.

21. Out of contents of the old circular, it became crystal
clear that normal working hours for workers of above
referred categories were fixed at 61 effective working hours,
at par with depot staff working in respective depots. In
case of their engagement beyond normal working hours,
they were declared entitled to overtime payment at 1.25
times of hourly payment rate upto statutory hours of work
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and at double rates for overtime beyond statutory hours of
work. Old circular became effective from June 1994 and
remained in force till the date when new circular was issued
on29.9,1999,

22. New circular was issued by the Corporation on
27.09.1999 wherein it has been mentioned that matter was
reconsidered in headquarters and it is clarified that DPS

" workers working in various depots for food handling
operation, if commanded to work beyond normai working
hours in exigencies of work, shall be entitled to overtime
wage equal to 1.25 times of hourly payment rate for extra
hours beyond normal duty hours and upto statutory hours,
For extra hours of work beyond statutory hours overtime
wages shall be paid equal to 2 times, Therefore, it is apparent
that in old circular as well as in new circular, Corporation
has emphasized that normal working hours of workers,
referred above, shall be 6% hours effective workin g hours,
Two circulars project that after normal working hours,
overtime allowance shall be paid at 1.25 times of hourly
payment rate for extra duty hours put in beyond normal
working hours upto statutory hours of work and at 2 times
of normal hourly payment rate beyond statutory duty
hours. There is no, inconsistency in these two circulars as
far as payment rates of overtime working hours are
concerned,

23. However, the two circulars, as proved by Shri Kapoor
as well as Shri Nath, contain incongruity relating to
calculation of hourly rate of payment. The old circular, in
its para 3, projects that hourly payment rate of labour
gang(s) for overtime hours, would be calculated by dividing
the gang's total earning for the entire day, including work
done during and after normal duty hours, by total number
of hours put in by the gang for the day. This position was
changed by the Corporation in the new Circular, where in
para 4, it has been detailed that total earnings for entire
- day, including work done during and after normal duty
hours will be apportioned in ratio to number of hours of
work done in normal shift hours and number of hours of
work done beyond normal working hours. Proportionate
actual eamning so calculated for the work done in normal
shift shall be payable, subject to minimum guaranteed wage
of the labour(s). Thus, it is evident that in calculation of
hourly payment rate, the new circular presents that
proportionate actual earning shall be calculated for work
done in normal shift hours and it shall be payable subject
to minimum guaranteed wage of the labour and total work
done during and after duty hours shall be apportioned in
ratio to number of hours of work done in normal shift hours
and number of hours of work done beyond normal working
hours. This change in calculation of hourly rate payment
pinches the members of the union.

24. Question for consideration comes as to whether this
change in calculation of hourly payment rate amount to
alteration or change in conditions of service applicable to
the members of the union? For an answer it would be
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expendient to construe the phrase "conditions of service",
Expression "conditions of service" is an expression of wide
import. Conditions of service means those condition which
regulate holding of a post by a person right from his
appointment till retirement. Judicial pronouncements
include termination of service within the conditions of
service of an employee. Any condition or stipulation, which
is connected with the employment, terms of employment,
conditions of tabour, besides those mentioned in Fourth
Schedule appended to the Act shall fall within the ambit of
“conditions of service". Mode of calculations of "hourly
paymentrate” ofa gang for any particular day would enable
handling workers to calculate their overtime wages for
overtime work performed on that day and would fall within
the ambit of "conditions of service" Since mode of
calculation of "hourly payment rate” was obtained by
collective bargaining and implemented by the Corporation,
one can not say that to acquire protection of section 9 A of
Act, ithas to remain in force for a considerable long period.
Once a stipulation is enforced in favour of workmen, which
stipulation relate to any conditions of service, encumerated
in the Fourth Schedule appended to the Act, it is immaterial
that the Memorandum of Understanding was not registered
under the provisions of the Act or method of calculation of
"hourly payment rate" for a particular day has not been
accepted as customary method of payment.

25. There was no provision in repealed Trade Disputes
Act 1929 or in the Act providing for notice of change in
condition of service applicable to workmen. As aresult of
persistent demand sections 9A and 9B of the Act, besides
Fourth Schedule were introduced in the statute book.
Introduction of section 9A prevents unilateral action on
the part of the employer in changing conditions of service,
to the prejudice of the workmen. The real purpose of the
above provision is "to offer an opportunity to the workmen
to consider the effect of proposed change, if necessary, to
present their point of view on the propsal” and as such
consideration would further serve to stimulate a feeling of
consent and joint interest of the management and workmen
in industrial progress.

26. Fourth Schedule appended to the Act enumerates
conditions of service, for change of which notice is to be
given. Item No. 1 of the said schedule speaks in respect of
change in wages, including period and mode of payment.
Item No. 3 contemplates change in compensatory and other
allowance, while in item no. 4 of the Schedule speaks of
change in hours of work and rest intervals. Item No. §
enumerates change in respect of leaves, holidays and wages.
Item no. 6 of the Schedule encompasses within purview of
change relating to starting, alteration and discontinuance of
shift working, otherwise than in accordance with the standing
orders. Item 8 takes care of withdrawal of any customary
concession or privilege or change in usages. Therefore
when an employer wants to alter or discontinue
shift working of its employees, reduce wages including
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period and mode of payment, change in hours of work and
rest intervals, leaves and holidays and withdrawal of any
ciistomary concession or privileges or change of usages,
he is required to follow the procedure provided in Section
9A of the Act. For application of provisions of Section 9A
of the Act there should be change in the conditions of
service, as enumerated in Fourth Schedule appended to
the Act:

27. As referred above, the union projects dispute to the
effect that overtime allowance, which was admissible to its
meimbers, was reduced on the strength of the new circular
issued by the Corporation. The Corporation nowhere
disputes that method of calculation of "hourly payment
rate” of labour gang has been altered by issuing the new
circular. In view of these facts, it is to be considered as to
whether overtime allowance, admissible to the members of
the union, form part of wages. For an answer, definition of
‘wages' as indicated in Clause (rr) of Section 2 ofthe Act, is
to be construed. Tertn 'wages' as defined in the aforesaid
clause is extracted thus:

“wages" means all remuneration capable of being
expressed in terms of money, which would, if the
terms of employment, expressed or implied, were
fulfilled, be payable to a workman in respect of his
employment or of work done in such employment,
and includes—

(i) such aliowances (including dearness allowance)
as the workman is for the time being entitled to;

(i} the value of any house accommodation, or of
supply of light, water, medical attendance or
other amenity or of any service or of any
concessional supply of food-grains or other
articles;

{iii) any travelling concession;

2*[iv) any commission payable on the promotion
of sales or business or both;]

but does not include—
(a) any bonus;

(b) any contribution paid or payable by the employer
to any pension fund or provident fund or for the
benefit of the workman under any law for the time
being in force;

(c) any gratuity payable on the termination of his
service.

28. Remuneration is a more formal version of payment.
It may be said to be a return for service rendered to by an
employee. However, definition of the term 'wages' stipulate
that the remuneration must be ‘capable of being expressed
in terms money' payable to a workman in respect of his

4292 gT]iz~2/

employment or for the work done in such employment. In
Bennet & Colman Company (Pvt.) Ltd. {1969 (2) LLJ 554]

«car allowance and benefit of free telephone and newspaper

given to the workmen were held not be covered by the
word "remuneration” as used in first part of the defnition,
since they were not restricted to the employment ot work
of the workman, who was a special comrespondent, and
were not fixed after taking into consideration expenses
which he would have ordinarily incurred in connection
with his employment or work done in such employment.
However, car allowance and benefit of telephone and
newspaper were held to be falling within the meaning of
the word 'allowance' used in sub-clause (i) of the inclusive
part of the definition.

29, Allowances, which are admissible to workmen, are
innumerable. One of such allowance is overtime allowance.
Section 59 of the Factories Act 1948 describes that a worker
who works overtime in a factory shall be entitled to twice
his ordinary rate of wages in respect of overtime work. For
the purpose of calculating such over time, expression,
‘ordinary rate of wages' has been defined to mean basic
wages plus such allowances, including the cash equivalent
of the advantage accruing on account of concessional sale
of workers of foodgrains and other articles as the worker is
for the time being entitied to, but does not include a bonus.
Section 33 of the Mines Act, 1952 also speaks in similar
terms. The above provisions. specifically includes dearness
allowance in the definition of ‘ordinary rate of wages'. For
workers working in factories and mines, rates of overtime
have been fixed by relevant statutes.

30. In Karam Chand Thapar & Bros. Ltd [1964(1) LL}
429), the Apex Court laid down principles for fixing overtime
allowance, which are detailed thus:

@ overtime allowance should have relation to total
wage packet, viz. basic wage dearness allowance.

(iiy it should be fixed on consideration of the financial
capacity of the company, and

(i) it should also be fixed on consonance with the
practice prevalent in other concerns in the
neighbourhood.

31. In Calcutta Electric Supply Corporation Ltd. [1973
(2) LLJ 258], the Apex Court comumented that the case
required payment of overtime wages for all hours in excess
of the presctibed working hours at special overtime rates.
Thus, it is apparent that workers shall be entitled to overtime
wages at a higher rate of wages than the ordinary rate of
wages in case they are made to work beyond normal working
hours in a day or week, as the case may be. It is crystal
clear that the payment of overtime allowance to a workman,
when he worked overtime in a factory, is his right. Thus, it
is evident that overtime allowance falls within the definition -
of wages as indicated by clause (rr) of Section 2 of the Act.

/
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32. At the cost of repletion, it is emphasized that the
Corporation had changed "hourly payment rate” of labour
gang(s). In old circular, "hourly payment rate” of labour
gang(s) for overtime was to be calculated by dividing the
gangs' total earning of the entire day, including work done
during and after normal duty hours by total number of
hours put in by the gang(s) for the day. This method of
calculation takes into consideration entire working hoyrs
of the gang. Total earning of the gang for the day is to be
divided by total number of hours of work put in by them.
But new circular brings change in calculation of hourly
payment rate. According to the new circular, total earnings
for the entire day, including work done during and after
normal duty hours will be apportioned in ratio to the number
of hours work done in the normal shift hours and number
of hours work done beyond normal working hours.
Proportionate actual earning calcuiated for the work done
in the normal shift hours was to be paid to the workmen
subject to minimum guaranteed wage of labour(s). This
change led to calculation of hourly payment rate to lower
‘side than the method of calculation provided in old circular,

33. In old circular as well as new circular, payment rates
for overtime work beyond normal hours upte statutory
hours and beyond statutory hours are the same. However,
by adopting a different method for calcutation of "hourly
payment rate” of labour gang(s), the Corporation has
effected areal change in overtime allowance admissible to
members of the union. This change has resulted into
reduction of their overtime allowance, which is a part of
their wages. Admittedly, no notice was given under Section
9A of the Act by the Corporation, Action of the Corporation
is not in consonance with the provisions of the Act. Under
these circumstances, it is crystal clear that the Corporation
cannot put new circular into service, since it was issued in
violation of Section 9A of the Act. The new circular, issued
by the Corporation, is hereby, discarded. The Corporation
shall be duty bound to calculate "hourly payment rate" in
accordance with method provided in the old circular.
Members of the union shall be entitled to calculation of
their overtime allowance on the basis of "hourly payment
rate" calculated in consonance with the old circular, An
award is, accordingly, passed. It be sent to the appropriate
Government for publication.

Dated : 9-10-2012

Dr. RK. YADAV, Presiding Officer
- 7 Tewelt, 29 stagER, 2012
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New Delhi, the 29th October, 2012

8.0. 3476.—In pursuance of Section 17 ofthe Industrial
Disputes Act, 1947 (14 of 1947}, the Central Government
hereby publishes the Award Ref. 35/1999 of the
Cent.Govt.Indus. Tribunal-cum -1.abour Court Asansol as
shown in the Annexure in the industrial dispute between
the management of Bahula Colliery of M/s. ECL, and their
workmen, reccived by the Central Government on
29-10-2012 '

[No. 1.-22012/389/1998-IR (CM-1 D]
B.M. PATNAIK, Section Officer
ANNEXURE

BEFORE THE CENTRALGOVT, INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT,ASANSOL

PRESENT: StiJayanta Kumar Sen,
Presiding Officer
REFERENCE No. 35 OF 1999.
PARTIES: The management of Bahula Colliery of M/s.
ECL, Burdwan
Vs,
Their workman
REPRESENTATIVES:
For the Management : Sri PK. Goswarmi, Advocate,

For the union :
{Workman)

Sri Rakesh Kumar, Asst. Gen.
Sceretary KMC, Asansol.

Industry : Coal ; State ; West Bengal

Dated-08-10-12
AWARD

In exercise of powers conferred by clause (d) of Sub-
section(1) and Sub-section 2(A) of Section 10 of the
Industrial Disputes Act, 1947(14 of 1947), Govt. of India
through the Ministry of Labour vide its fetter No. L-22012/
389/98-IR(CM-11) dated 25-05-1999 has been pleased to refer
the following dispute for adjudication by this Tribunal.

SCHEDULE

"Whether the action of the Management of Bahuia
Colliery, Kenda Area, M/s. ECL in terminating the services
of Smt. Ludgi Mejhian, Conveyor Mazdoor, is legal and
Justified? If not, to what relief is the workman entitled?"

Having received the Order of Letter No. L-22012/389/
98/IR (CM-11} dated 25-05-1999 of the above said reference
from the Govt. of India, M inistry of Labour, New Delhi for
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adjudication of the dispute, a reference case No. 35 of 1999
was registered on 07.06.1999 and accordingly an order to
that effect was passed to issue notices through the
registered post to the parties concerned directing them to
appear in the court on the date fixed and to file their written
statements along with the relevant documents and a list of
witnesses in support of their claims. In pursuance of the
said order notices by the registered post were sent to the
parties concerned.

3. Both the parties made their appearance in the Court
and filed their pleadings. They also relied on documentary
evidence. Learned counsels for the parties have been heard
at length,

4. The case of the workman of Smt. Ludgi Mejhain in
brief is that she was appointed as Conveyor Mazdoor by
the Management of Bahula Colliery, Kenda, Area, M/s,
ECL, on the compassionate ground after the death of one
Mangal Majhi (No. 4) (deceased) who said to be the
husband of the workman (Smt. Ludgi Mejhain). The
Management after full verification of the claim of Smt. Ludgi
Mejhain appointed her as Conveyor Mazdoor. It is-an
admitted fact that she was working since 14.12.1990. It is
further stated that one Lakshmi Mejhain filed one Title Suit
No. 31. 0f 1991 in Durgapur Civil Court claiming herself as
tegal married wife of Late Mangal Majhi (No. 4) and that
Title Suit No. 31 of 1991 was dismissed by the st Munsiff
by a judgement and order dated 12.05.1992. Being aggrieved
by that order and judgement, Lakshmi Mejhain filed Title
Apeal No. 30 of 1992 and the same was decided by the
Asstt. District Judge, Durgapur Court, on 30.09.93 (Ex-party)
on the ground Smt. Ludgi Mejhain (respondent) did not
turn up. Thereafier Ludgi Mejhain filed one Title Suit No.
52 of 1994 before the 1st Munsiff Court, Durgapur, claiming
that judgement passed by the Asst. District Judge, Durgapur
on 30.09.93 in Title Appeal No. 30 of 1992 is not binding on
ber as the same was passed Ex-party which the plaintiff
Smt. Lakshmi Mejhain obtained by playing fraud. The
Munsiff of ist Court, Durgapur, by his judgement dated
27.11.95 intitle suit No. 52 of 1994 has dismissed the suit
on the ground of Res-judicata as well as beyond the
jurisdiction of the Court, The claiment i.e. petitioner Smt.
Ludgi Mejhain filed one Title Appeal No. 65 of 1995 against
the judgement and decree passed by the Munsiff of 1st
Court, Durgapur dated 27.11.95, and the Learned Asst.
District Judge, Durgapur, by his judgement dated 27.09.1996
has set aside the judgement and order dated 27.11.1995
passed by the Munsiff of 1st Court, Durgapur, in Title Suit
No. 52 of 1994 and remanded back case with observation
for fresh trial. It is worth to mention that during pendency
ofthe said Title Suit/Title appeal, the claimant Smt. Lakshmi
Mejhain died and her daughter Km. Chabini Mejhain was
substituted, It further appears from the documents and on
the basis of the order of the Asstt. District Judge, Durgapur,
dated 07.09.1996, the Title Suit No. 52 of 1994 was restored
in the Court of 1st Munsiff, Durgapur.

5. It further appears from the documents filed on behalf
of Ludgi Mejhain that on 5.03.1997 a joint compromised
petiton filed in between Smt. Ludgi Mejhain and Km.,
Chabini Mejhain (daughter of Smt. .akshmi Mejhain) and
the learned Munsiff by its order and decree dated
17.02.1997/26.02.1997 decreed the suit on the basis of
compromised petition. On perusal of the compromised
petition dated 5.03.1997, I find that Km. Chabini Mejhain
has stated that Smt. Ludgi Mejhain (claimant) is the legal
widow of Mangal Majhi (No. 4) and She (Smt. Ludgi
Mejhain) is entitled to get all benefits afier the death of
Mangal Majhi (No. 4).

6. On perusal of the documents I find that ECL
Management had appeared in the above mentioned Title
suit and the Title Appeal and it is apparently clear that ECL
authority had full knowledge about the pendency of the
civil cases filed by Smt. Ludgi Mejhain but the E.C.L.
authority abruptly dismissed Smt. Ludgi Mejhain on
02.05.96 on the basis of ex-parte order of Asst. District
Judge, Durgapur in Title Appeat No. 30 of 1992 dated
30.09.1993, without hearing and waiting for the order of
Civil Court in Title Suit No. 52 of 1994 which was subjudised
at that time. The learned lawyer of the Maragement has
submitted that since the order of the Appealate Court passed
in Title Appeal No. 30. 1992 dated 30.09.1993 is not being
challenged so the Management has rightly dismissed the
claimant (Smt. Ludgi Mejhain) with effect from 03.05.1996
vide Letter No. PERS/KND/74/301 dated 3.05.1996 without
observing required formalities as admissible under provision
of Standing Order and the termination order was passed.
But on perusal of the documents filed on behalf of the
claimant (Smt Ludgi Mejhain) I find that dispute rose by
Smt. Lakshmi Mejhain on the point of legal widow of
Mangal Majhi No. 4. In my opinion the Management should
wait for final decision of Title suit No. 52 of 1994 which was
restored by the Munsiff on 1st Court, Durgapur, on the
basis of order of Asst. District Judge, Durgappur. So, in my

~ opinion dismissal order of Smt. Ludgi Mejhain (claimant)

by the Management is not correct in accordance with the
law. Moreover, I find that one Km. Chabini Mejhain
(daughter of Late Lakshi Mejhain) has specifically stated
before the Court in the compromised petition that Smt.
Ludgi Mejhain is actually the legally married wife of Late
Mangal Majhi No. 4. So, 1 find that the dispute arose by
Smt, Lakshmi Majhain automatically comes to an end on
the basis of the order and decree dated 17.02.1997/
26.02.1997 passed in Title suit No. 52 of 1994 ofthe Munsiff
1st Court, Durgapur.

7. In the result it is hereby-
ORDERED

That the action of the Management of Bahula Colliery,
Kenda Area, ECL, in terminating the services of Smt Ludgi
Mejhain  with effect from 03.05.1996 is not legal and
justified. She is entitled to be reinstated in service from the
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date of her dismissal i.e. from 3.05.1996, along with back
wages and consequential benefits due to her as if she is in
service since then. In view of the lapse of good deal of time
it would be proper if the monetary benefits due to flow
down from the award be disbursed within three months of
the notification pending grant of other relief,

- Let an "Award" be and same is passed.

JAYANTA KUMAR SEN, Presiding Officer
¢ faeett, 30 SR, 2012

13477 -3 faare sifufam 1947 (1947 @1
14) &1 9T 17 & oI o #, F%9 WER A &
e @ Heag Fraert ol e ST @ o orgay A
e sitehfe faar # ST wear siehfre sy sm
AT, S H UG (He ' 49/07) F wEFE
T, S BT TR FY 30-10-2012 FT 9T I 1|

[¥. TH-22012/141/2006 - SR (Hiam-11)]
T, A, A At
New Delhi, the 30th October, 2012

8.0. 3477 —In pursuance of Section 17 ofthe industrial
Disputes Act, 1947 (14 of 1947), the Central Government
hereby publishes the Award (Ref. No.49/07) of the
Cent.Govt.Indus. Tribunal-cum-Labour Court Jabalpur as
shown in the Annexure, in the industrial dispute between
the management of Singrauli Area of NCL and their
workmen, received by the Central Government on
30-10-2012.

[No. L-22012/141/2006-1R (CM-11)]

B .M. PATNAIK, Section Officer

ANNEXURE

BEFORETHE CENTRALGOVT. INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT, JABALPUR

NO. CGIT/LC/R49/07
Presiding Officer: SHRI MOHD. SHAKIR HASAN

The General Secretary,
M.P. Koyla Mazdoor Szbha,
N.M-27, Amlohri Project of NCL,

PO Amlohri, Sidhi (MP) ...Workman

EXL] wmm:"‘““””m*“ ﬂiqwul [ AT NI ) -\H»Tm,mmm [ L}

Versus
The Chief General Manager(P),
Singrauli Arca of NCL,

PO Singrauli, Sidhi (MP) .. .Management

AWARD
Passed on this 18th day of October, 2012

1. The Government of India, Ministry of Labour vide its
Notification No. . —220112/141/2006-IR (CM-II) dated 14-6-
2007 has referred the following dispute for adjudication by
this tribunal:—

"Whether the action of the management of M/S. NCL
in not giving promotion to Shri Firangi Lal, Head
Peon to the post of Xerox/Gestener Operator and
not making payment of difference of wages for the
period he officiated as Gestener Operator is legal
and justified? If not, to what refief the workman is
entitled?"

2. The Union/workman did not appear in spite of proper
notice. Lastly the reference proceeded expate against the
Uniot/workman on 14-2-2012.

3. The management appeared and filed an application
along with copy of settlement and the office order of the
implementation of the settilement. It is stated that General
Secretary, M.P. Kovia Mazdoor Sabha has raised the present
dispute. The dispute was amicably settled between the
parties in Form H. It is stated that this is full and final
settlement on this issue. Subsequently he was also
promoted to the post of Duplicator Operator/Xerox operator
cum Daftary Gr. E we.f. 15-10-2009. Now there is no dispute.

4. The management has file the copy of the settlement
dated 31-7-2007. The copy of the settlement shows that
both the parties have entered into the settlement including
the workman Shri Firangilal. It appears that there is no
illegality in arriving at the scttlement. The terms of
settlement between the parties are reproduced below,

Fraq o wid

1. i fRdriterst 1 fae 22.01.04 & Frvee SiFARE ofe
B O, TR TR SRS et Ry e FH
o AT T Yo v # (qoradd # fa fre wRad @)
TR (Redesignation) fam s |

2. IGH 9% W IREdT 89 W o foiterer sdum §
AL Top US-3 & FATHN BT o9 SLU & B9 H T HIE
30 AW T vt o feirrerer T ftad S,
THEI, TR g s iiEy NI FHH I T
Te T Ts-TF & 1 7 20T forg 599 Faeme & o8 wiads
ECET

-

A T IR lif"*ﬂ'm*’"*“‘""“w'
t
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3. st FRieTer 79 vg wfte & weree fadt ¥ waw
% Hfaftaa nffe a9 & sheR 6 s SR d 9 5™
way ¥ w7 e F 40

4. it FrtTera %1 T&S Gr. E # fanrfa W=fa st &
FrearT Y S |

5. it frthene w@d =1 fodt e Fu & aemd ™
Toare =1 et =marera 8 76 330 791 7% 99 faag &1
siferw wd i Wi 2o |

6. it frtriieer ¥ 3 saf o9 & wfaffy s yero
H, S W HATHY, WA TR, T2 fewet @ defifa d=e
Hieiiermd, srerergy H =y frofg &g dsn war d, 30 @ awgh
F1 UF Ui qfEe T THW No Despute Award i 1
% fau yga F 61

7. 59 R 1 U Wi W ST (), eS
Fgeitae 3G Sl st v Taet gam ST e (),
HFETYL W AT, R FERT, 1 o Fft =t

This shows that now there is no dispute and the office
order dated 15-10-2009 aiso shows that he was also

promoted. The reference is therefore answered in terms of
settlement,

5. In the result, the award is passed without any order to
COsts.

MOHD, SHAKIR HASAN, Presiding Officer
4 feeell, 30 SRR, 2012

H1.91.3478. e foare stfafam 1947 (1947 =1
14) &I 910 17 & AT § 58 g wenran fwd
¥R F gEuda F Hag Pl it 376 wHedl & =
Agey § fafde siehfe faare # s=ita war s
YT, TR & UG (FH HE 91/04) HY THITA
HTE & S FET AEHRFT 30-10-2012 F) I A AT

[H. W&.-42012/153/2003 318 AR (HCH-11)]
.. GAEF, AU ATUHR!

New Delhi, the 30th October, 2012

8.0. 3478 —1In pursuance of Section 17 ofthe Industrial
Disputes Act, 1947 (14 of 1947), the Central Government
hereby publishes the Award [Ref. No. 91/04] of the
Cent.Govt.Indus. Tribunal-cum/Labour Court, Jabalpur as
shown in the Annexure in the industrial dispute between
the management of Malaria Research Centre, and their
workmen, received by the Central Government on 30.10.2012

[No. L-42012/153/2003-IR (CM-1I)}
B.M. PATNAIK, Section Officer

u242 4I)12-22

i

ANNEXURE -

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
JABALPUR

No. CGIT/LC/R/91/04
PRESIDING OFFICER: SHRIMOHD. SHAKIR HASAN

Shri Narendra Dutt,
S/o Shri Hari Dutt,
T. No.29,

L.B Section, GCB,

Jabalpur (MP) ... Workman

Versus

The Office Incharge,
Malaria Research Centre,
Medical College Building,
Jabalpur (MP) ... Management
AWARD

Passed on this 16th day of October, 2012

1. The Government of India, Ministry of Labour vide its

 Notification No. L-42012/1 53/2003-IR(CM-1I) dated 29-7-
.2004 has referred the following dispute for adjudication by

this tribunal:— ‘

"Whether the action of the management of the Malaria
Research Centre, Jabalpur in terminating the services
of Shri Narendra Dutt w.e.f. 10-7-1995 after rendering
5 years continuous service when the project was in
progress is legal and justified? If not, to what relief
the workman is entitled?"

2. The workman appeared in the case on 24-7-07
alongwith his counsel but did not file statement of claim
inspite of several adjournment. Lastly the workman became
absent and the reference proceeded exparte against the
workman on 17-5-2012.

3. The management also appeared in the case. He was
directed to file Written Statement. The learned counsel for
the management submitted that the workman has not raised
any dispute before the Tribunal and has not filed Statement
of claim. As such the management does not want to file
any Written Statement. It is submitted that no dispute award
be passed. ‘

4. Considering the above aspect of the reference case, it
is clear that the workman has not raised any dispute by
filing statement of claim and documents as he was
repeatedly directed to do so. This shows that now there is
no dispute between the parties. The reference is accordingly
answered.

5. In the result, no dispute award is passed without any
order to costs.

MOHD. SHAKIR HASAN, Presiding Officer
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74 feeefl, 30 g, 2012

W13 3479.— 3Heih frar sifafrm, 1947 (1947
T 14) F I 17 F TRV F, ey T Te 6T,
& W F W ot ofk 9 wHwd @ e, Y
ﬁﬁﬁeaﬂmﬁaﬁﬁ#ﬂwmaﬂﬁrﬁmaﬁm,
AR F T (ol T 81/98) Y v FA &
HE G H 30/10/2012 Y 9T 31T o1 |

[€. T1-22012/20/1997-31% &1 (wrem-11))
.74, YA, I st
New Delhi, the 30th October, 2012

8.0. 3479 ~In pursuance of Section 17 of the Industrial -

Disputes Act, 1947 (14 of 1947), the Central Government
hereby publishes the Award [Ref. No. 81/98] of the Cent.
Govt, Indus. Tribunal-cum-Labour Court, Jabalpur as
_shown in the Annexure, in the industrial dispute between
the management of WCL, and their workmen, received by
the Central Government on 30/10/2012.

{No. L-22012/20/1 997-IR(CM-ID)]
B.M. PATNAIK, Section Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
JABALPUR

No. CGIT/LC/R/81/98
PRESIDING OFFICER: SHRIMOHD. SHAKIR HASAN

General Secretary,
RKKMS. (INTUC),
Post Chandametta,
Distt. Chhindwara (MP) ... Workmarn/Union

Versus

General Manager,

Western Coalfields Limited,
Kanhan Area, Post Dungaria,
Distt. Chhindwara (MP)

AWARD
Passed on this 19th day of October, 2012

+.. Management

1. The Government of India, Ministry of Labour vide its
Notification No. L-22012/20/97-IR(CM-11) dated 24-4-98 has
referred the following dispute for adjudication by this
tribunal;—

"Whether the action of the Manager, Mohan Colliery
of WCL, PO Junnardeo, Distt. Chhindwara (MP)} in
not promoting Shri Sadanand Rambhachan, S/o
Sunderlal, Gajanand S/o Brij, Sukhchand S/o Bhangi
and Mahulal S/o Nokhey, Mechanical fitter, Cat-1V

e R B | WP ¢ |
I

to Cat-V and VI as per the norms prescribed by the
JBCC for promotion to Mechanical Fitter Cat. V and
Vlis justified? If not, what relief the workmen are, -
entitled?”

2. The case of the Union/workmen in short is that the
workmen were appointed and are working at Mohan Colliery
of WCL of Kanhan Area. They were promoted to the post
of Mechanical Fitter category IV. On the recommendations
of the departmental promotion committee they had been
further promoted to the post of Mechanical Fitter Category
V under NCWA No. 1V vide order dated 12-9-1994. 1t is
stated that the management in order to victimize these
workmen promoted Shri Shivram and Shri Sunderlal from
Tindal Category IV to Mechanical Fitter Category V vide
order dated 29-12-1989 which was against the Cadre Scheme,
The management secretly entered into settlement on 1-3-
1995 and promoted Lakshmichand and Jabbar after giving
them notional promotion in Cat V from 26-12-1989 and in
Cat VI from 20-5-94. The management raised dispute for
adopting discrimination and unfair labour practice to
Shri Sunderlal and Shri Shivram. They were accordingly
promoted by way of settlement. These workmen are

ignored by the management though they had been given

promotion alongwith above named workers, It is submitted
that the reference be answered in favour of the Union/
workmen.

3. The management appeared and filed Written
Statement. The case of the management, infer alia, is that
the dispute is raised in the year 1998 j.¢. after the lapse of
considerable period of time. The promotion cannot be
claimed as a matter of right. It is stated that the work of
Tindal is related with Electrical and Mechanical Department.
Therefore Shri Shivram and Sunderlal were well acquainted
with the work of fitter. They were being paid officiating
allowance of Mechanical Fitter Cat-V from 1987, They
became eligible for their regularization. In case of
Lakshmichand and Jabbar the management had rectified
the anomaly by giving them notional seniority in Cat V and
V1. Moreover promotion is being done subject to
availability of post in the respective category. On these
grounds, it is submitted that the workmen are not entitled
to any relief.

4. During the course of proceeding, the management
filed an application dated 10-8-2010 that the Union raised
present dispute with respect to four workmen tegarding
their promotion from mechanical Fitter Cat TV to V and
thereafter from Cat-V to Cat-VI. The Union and the
management discussed the matter outside the court with a
view to keep industrial harmony and good relationship
and the dispute stands settled on the following
conditions:—

CHE I LIE

' ”w.xupuuuml
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a. “That the Sadanand and Mahulal have been given
promotion vide office order No. 10A dated 3-1-2010
from mechanical Fitter Cat.V to Mechanical Fitter
Cat-VI. They have been kept on probation for a
period of 6 months. Copy of the said order is filed
herewith.

b. That the case of the remaining claimants namely
Gajanand and Sukhchand their case would be
considered and appropriate orders will be passed if
they are found fit for promotion.”

The learned counsel for the management has submitted
that the no dispute award be passed in the case. The learned
counsel for the Union/workmman has no objection if the
reference is disposed of on the basis of above discussion.

5. The management has aiso filed a letter of the workmen
Shri Sadanand and Mahulal given to Mines Manager,
Mohan Colliery that in case the management promoted
them in Cat- V and Cat-V1 in financial year of 2009-10, they
would withdraw the case. The application is signed by the
office bearers of the union. The management has further
filed an office order dated 3-1-2010 whereby the workmen
Sadanand and Mahulal have been promoted from Cat-V to
Cat VI with immediate effect. This clearly shows that the
dispute of the workmen Shri Sadanand and Mahulal have
been resolved. ‘

6. The Union/workmen have filed the office order dated
12/13-6-94 which is marked as Exhibit W-1, This order clearly
shows that other two workmen namely Shri Sukhchand
and Gajanand had been promoted from mechanical fitter
Cat-1V to Cat-V. The management has further agreed to
consider their case for promotion in Cat-VI. The leamed
counsel for the Union/workmen has no objection. Thus it
is clear that the parties have agreed to dispose off the
reference.

7. Considering the above aspect of the case and the
submission made by the management, the management is
directed to consider the case of the workmen
Shri Sukhchand and Gajanand for promotion from
mechanical fitter Cat-V to Cat- V1 within two months from
the date of award and to pass appropriate orders. With
above observation, the reference is answered.

8. In the result, the award is passed without any order to
COStS.

MOHD. SHAKIR HASAN, Presiding Officer

¢ fowedl, 30 STHRER, 2012

&3, 3480,— e faare sifufam 1947 (1947
F114) 1 410 17 F RO H, BT TR g W

% e & G PRt o e wd @ wh, ae
# S sieifir faarg 3 S wer s sty sm
A, TG B GarE (Tl F&A 43/2009) HY WhIYA
H T, N HET TEHR ET 30/10/2012 F W E AT

| [H. Te-22012/94/2008- 3 R (FITA-11)]
\ A, v, A sifywrd
New Delhi, the 30th October, 2012

8.0. 3480.— In pursuance of Section 17 of the Industrial
Disputes Act, 1947 (14 of 1947), the Central Government
hereby publishes the (Award Ref. No. 43/2009) of the Central
Gowt. IndustrialTribunal-cum-Labour Court, Jabalpur as
shown in the Annexure, in the industrial dispute between
the management of WCL, and their workmen, which was
received by the Central Government on 30-10-2012.

[No. 1-22012/94/2008 - IR(CCM-ID)]
B.M. PATNAIK, Section Officer
ANNEXURE

| BEFORE THE CENTRALGOVERNMENT
INDUSTRIALTRIBUNAL-CUM-LABQUR COURT,
JABALPUR

No. CGIT/LC/R/43/2009
Prestding Officer: Shri Mohd. Shakir Hasan

The General Secretary,
Samyukta Khoya Mazdoor Sangh (AITUC),
CRO Camp, Iklehra,

Chhindwara ... Workman/Union

Versus

The Chief General Manager,
WCL, Pench Area,
PO Parasia,

Chhindwara ... Management

_AWARD
Passed on this 12th day of October, 2012

1. The Government of India, Ministry of Labour vide its
Notification No.L-22012/94/2008-IR{CM-1I) dated 23-3-2009
has referred the following dispute for adjudication by this
tribunal:— '

“Whether the action of the management of M/s. WCL
in not correcting the date of birth of Shri Dayaram as
6-1-1959 instead of 1-1-1955 is legal and justified? To
what relief is the workman concerned entitled?”



8342 THE GAZETTE OF INDIA : NOVEMBER 24, 2012/AGRAHAYANA 3 . 1934

[ParT IE—SEc. 3(ii)]

2. The case of the Union/workman in short is that the
workman Shri Dayaram was appointed at Bhamori Colliery
of WCL, Pench Area on 6-1-1980 and his date of birth was
recorded as 21 years in Form B and other statutory record.
He was transferred to Gajandoh Colliery on23-11-92 and in
LPC his date of birth was wrongly mentioned as 25 years
as on 6-1- 1980. He came to know from PME Form that his
date of birth was recorded as 6-1-1955. He represented
several times but of no result. It is submitted that the
management be directed to record his correct date of birth
as 1-7-1959,

3. The management appeared and filed Written
Statement. The case of the management, inter alia, is that

admittedly Shri Dayaram was initially appointed on -

6-1-1980 as General Mazdoor and was posted at Bhamori
Colliery. He had declared his age as 25 years. He was
transferred to Gajandoh Colliery and LPC was issued
wherein the age was recorded as 25 years as on 6-1-1980.
Accordingly Form B was prepared as Gajandoh Colliery,
The workman did not raise any objection and si gned himself
in token of acceptance of the entries. The workman has not
produced any authentic record in support of his claim of
age as 1-7-1959. It is submitted that the action of the
management is justified in not correcting his age as
1-7-1959.

4. During the course of reference proceeding the
management filed a settlement signed by both the parties.
The learned counsel for the management has submitted
that the reference be disposed of in terms of settlement.

5. Perused the settlement. It appears that the workman
Shri Dayaram and the Union Representatives on the one
side and the management representatives on the other side
have signed the settlement. The settlement appears to be
in order. The following are the terms and conditions of the
settlement—

Frefafea vl & s aagte e mn,

1. S TAW WE, FeT DS W L,
. 25234342 351, ArfET =Y sRfaty 06.01.1980
121 3§ 3191 01.07.1959 T Fewé I=19 <t 375
& wT ¥ wewly & W

2. HIFFIYIAYY 5 WeRia <1 1 TR <O 5 Sahty
e e & foreft oft =ararer # yeeor T R
|

3. omET WA o A ey ¥ T g foeng w1
T . 3TY/43/09 TT99 o 77 |

4. FIOTVHTEY gR1 Weufn & T 9w Of w sifim
gt ¥

TN LI
T ——E AT = 1) N B I R uo'mmm

5. TPV 9HE R Tenfd € T T8 wweiar o W
H IETE IEY Ve T A S

Considering the above aspect, the reference is
accordingly answered.

6. Inthe result, the award is passed in terms of settlement
without any order to costs.

MOHD. SHAKIR HASAN, Presiding Officer
T fewett, 30 o/RR, 2012

W1.H.3481.- SR forare sfafram, 1947 (1947 F1
14) Y URY 17 % STTEOTH, F v vy, 0, T, 3
VAR % Wag Mot it 31 e e, orgie
T sl fermme & Sfr eam ohedfrr srfmoy sm
A, SEAY F e (Hed g 47/93) # W hRE
HTH 2, < 2t T H 30-10-2012 F 0@ g2 @y

[§. T-22012/346/1992-3T &R (F-11)]
. TH. YA, STHTT ST
New Delhi, the 30th October, 2012

8.0. 3481.—In pursuance of Section 17 of the Industrial
Disputes Act, 1947 (14 of 1947) the Central Government
hereby publishes the award (Ref. No. 47/93) of the Central
Government Industrial Tribunal-cum-Labour Court,
Jabalpur as shown in the Annexure in the Industrial Dispute
between the employers in relation to the management of
WCL and their workman, which was received by the Central
Government on 30-10-2012.

[No. L-22012/346/1992-IR(C1)]
B.M. PATNAIK, Section Officer
ANNEXURE

BEFORE THE CENTRALGOVERNMENT
lNDUS'[‘RlALTRlBUNAerUM-LABOURCOURT,
JABALPUR

No. CGIT/LC/R/47/93
Presiding Officer: SHRI MOHD. SHAKIR HASAN

General Secretary,
M.PK.K.M.P(HMS),
PO Junnardeo,

Distt. Chhindwara (MP) ... Workman/Union

Versus

The Manager, WCL,
Damua Colliery,
PO Damua,

Distt. Chhindwara (MP) ... Management

[N K BX
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AWARD
Passed on this 15th day of October 2012

1. The Government of India, Ministry of Labour vide its
Notification No. L-22012/346/92-1R{C-II) dated 23-2-93 has
referred the following dispute for adjudication by this
tribunal:—

“Whether the action of the Manager of Damua
Colliery of Western Coalfields Ltd., Kanhan Area,
PO Damua, Distt. Chhindwara (MP) in dismissing
the services of Shri Panni S/o Basera, Casual D.P.R.

w.e.f. 1-1-90 is justified? If not, to what relief the

concerned workman is entitled to?”

2, The case of the Union/workman in short is that the
workman Shri Panni was appointed as Casual/temporary
worker in Damua Colliery of WCL. He worked for seven
years. He was not served with any chargesheet, nor any
enquiry was conducted -against him by the management
nor any opportunity was given to defend himself. His
thumb impression was taken on papers and was allowed to
join duty on 21-2-88. Later he was dismissed on 1-1-90. It is
stated that the management had adopted to tactics to
minimize the surplus strength. It is submitted that the order
of dismissal be set aside and the workman be reinstated
with back wages and consequential benefits.

3. The management appeared and filed Written
Statement. The case of the management, interalia, is that
the workman Shri Panni was enlisted at Damua Colliery as
a casual daily piece rated worker. Such casual labour were
supposed to be present everyday at the work place for
deployment as and where there was a need. He was very
irregular and was not reporting at the work place. His
absence was unauthorized and he was warned for his habit.
He could be removed without notice. However he was
served with a chargesheet dated 7-2-88 for his unauthorized
absence. He accepted his lapses conditionally in his
explanation. The management decided to conduct enquiry
and Shri Pradeep Bannerjee was appointed as Enquiry
Officer vide letter dated 29-2-88. Shri Panni was noticed.
He participated in the enquiry. The workman admitted the
charges unconditionally and voluntarily before the Enquiry
Officer. The management examined witnesses and produced

“document to prove the charges. The statement of the
workman was also taken by the Enquiry Officer. After
conclusion of the enquiry, the Enquiry Officer submitted
his report holding him guilty of the charges. The
Disciplinary Authority agreed with the finding
recommended for removing him from service. The
competent authority passed the order of dismissal vide
letter dated 31-12-1989. It is submitted that the workman is
not entitled to any relief.

H292 41/12-23

4, On the basis of the pleadings of the parties, the
following issues are framed on recast for adjudication—

[. Whether the departmental enquiry conducted by
the management against the workman is proper and
legal ?

II. Whether the punishment of dismissal awarded to
the workman is justified ?

. To what relief the workman is entitled 7

5. The Union/workman after appearing and filing the
statement of claim became absent. Subsequently notices
were sent even by registered post but the workman did not
appear and therefore the then Tribunal proceeded the
reference exparte against the workman on 13-4-2005.

6. Issue No. |

This issue is taken up as preliminary issue. After hearing
the management and after perusing the record of the
departmental enquiry, it was held that the departmental -
enquiry conducted by the management against the
workman is legal and proper vide order dated 13-6-07. Thus
this issue is already earlier decided in the case.

7. Issue No, 11

Now the important point for consideration is as to
whether the punishment is proportionate to the charges
proved against the workman. The record of the departmental
proceeding shows that the workman had admitted the
charges but had stated that he was ill during the said period.
There was no evidence to corroborate the evidence of the
workman that he was ill during the period of unauthorized
absence and was not in a position to inform the
management. The evidence in the departmental proceedings
shows that he was absent from 16-3-87 to January 1988
and again May 1988 till the date of initiating departmental
enquiry. It also appears that in previous years also, his
attendance was very poor. This shows that the finding of
the Enquiry Officer is not perverse. [ do not find any reason
to interfere in the punishment order awarded by the
Competent Authority. This issue is therefore decided
against the workman and in favour of the management.

8. Issue No. ITI

Considering the above discussion, I find that there is
no merit in the case of the union/workman and the workman
is not entitled to any relief. The reference is, accordingly,
answered,

9. In the result, the award is passed without any order to
costs.

MOHD. SHAKIR HASAN, Presiding Officer
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1. 31,3482 —3TelifTes faag sfufem, 1947 (1947 &1
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[4. TeT-12012/84/2006-3T8 AR (Hi-11)]
yfter 1w, ST st

New Delhi, the 30th October, 2012

8.0. 3482.— In pursuance of Section |7 of the Industrial
Disputes Act, 1947 (14 of 1947) the Central Government
hereby publishes the Award (Ref. No. CGIT/LC/R/43/07)
of the Central Government Industrial Tribunal/Labour

Court, Jabalpur now as shown in the Annexure in the.

Industrial Dispute between the employers in relation to the
management of Dena Bank and their workman, which was
recieved by the Central Government on 25-10-2012.

[No. L-12012/84/2006-IR(B-I)]
SHEESH RAM, Section Officer

ANNEXURE
BEFORE THE CENTRAL GOVERNMENT
INDUSTRIALTRIBUNAL-CUM-LABOUR COURT,
JABALPUR

No. CGIT/LC/R/43/07
Presiding Officer : SHRI MOHD. SHAKIR HASAN
- Shri Eklavya Tiwari S/o Shri Radheshyam Tiwari,
Village, PO : Saomini,
Distt. Rajnandgaon (CG)
Versus
The Regional Manager,
Dena Bank,
Regional Office, Rukmani Bhawan,
Near Jai Ram Complex,
Raipur (Chhattisgarh).

... Workman

... Management
AWARD
Passed on this 9th day of October 2012

1. The Government of India, Minsitry of Labour vide its
Notification No. L- 12012/84/2006-1R(B-11) dated 28-5-2007
has referred the following dispute for adjudication by thlS
tribunat:—

.. “Whether the action of the management of Dena
Bank, Raipur, Regional Office, Raipur in terminating
the services of the workman Ex. Messenger

i) w3l -muwm%h*ﬂwll'ﬂ"ﬁwm WOE Nl R mfmﬁmmm [ TR

Shri Eklavya Tiwari $/o Shri Radheshyam Tiwari w.e.f
1-9-2004 is legal and justified? If not, to what rellef
the workman is entitled?”

2. The workman Shri Eklavya Tiwari appeared in the
reference alongwith his lawyer on 7-1-08 but did not file
statement of claim and any document. Lastly he became
absent in the proceedings. Then the reference proceeded
exparte against the workman on 2-2-2011,

3. The management appeared and filed Written
Statement. The case of the management in short is that the
workman was engaged as a casual labour on daily wages
by the Branch Manager, Saomini Branch of the Bank on
exigency of work. The Branch Manager is required to
engaged any persons whenever regular sub-staffs are on
leave. He was disengaged when his services were not
required. It is stated that the provision of Industrial Dispute
Act, 1947 (in short the Act, 1947) is not applicable in his
case. He was never engaged for 240 days in any calender
year. It is submitted that he is not entitled to any relief.

4. The following issues arc framed for adjudication--

I Whether the action of the management in
terminating the services w.e.f. 1-9-2004 is legal and
Jjustified ?

IL. To what relief the workman is entitled ?
5. Issue No, I

The management has examined one witness in the case.
The management witness Shri Jatin Haribhai Saravya is
working as Asstt. General Manager in Dena Bank, Regional
Office, Raipur. He has supported the case of the
management. He has stated that Shri Eklavya Tiwari was
engaged as casual labour on daily wages as per contingency.
He had never worked 240 days in any calendar year. His
evidence is unrebutted. His evidence shows that he shall
not be continuous service for a period of one year during a
period of twelve calendar months preceding the date with
reference under the provision of Section 25-B of the Act,
1947. This shows that the provision of Section 25-F of the
Act, 1947 is not attracted and therefore his termination
from casual engagement by the Bank is justified. This issue
is decided against the workman and in favour of the
management.

6. Issue No. 1T

On the basis of the discussion made above, it is clear
that there is no violation of the provision of Act, 1947 and
the workman is not entitled to any relief. The reference is
accordingly answered.

7.1In the result, the award is passed without any order to
COsts.

MOHD. SHAKIR HASAN, Presiding Officer

-
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New Delht, the 30th October, 2012

5.0. 3483.—1In pursuance of Section 17 of the Industrial
Disputes Act, 1947( 14 of 1947) the Central Government
hereby publishes the Award (Ref. No. 77/94) of the Central
Government Industrial Tribunal/Labour Court-1,
Chandigarh now as shown in the Annexure in the Industrial
Dispute between the employers in relation to the
management of Syndicate Bank and their workman, which
was received by the Central Government on 25-10-2012.

[No. L-12012/136/94-IR (B-II)]
SHEESH RAM, Section Officer
ANNFXURE

BEFORE SHRI SURENDRA PRAKASH SINGH,
PRESIDING OFFICER, CENTRAL GOVERNMENT
INDUSTRIALTRIBUNAL-CUM-LABOUR COURT,
CHANDIGARH

Case No. 1.D77/94

Sh. Ramesh Kumar C/o Secretary, Syndicate Bank,
Employees’ Union, Syndicate Bank, Jhajjar Road,
Rohtak-124001.

...Applicant

Yersus

General Manager, (Personnel), Syndicate Bank, Head

Office, Manipal, Syndicate Bank, Post Box No. 1,
Manipal-576119.

...Respondent
APPEARANCES
For the workman B.N. Sehgal
For the management Vipin Mahajan.

AWARD
Passed on: 17-10-2012
Central Govt. vide notification No. L-12012/136/94-IR

(B-11) dated 11.08.1994, has referred the following dispute
to this Tribuna! for adjudication:

"Whether the action of the management of Syndicate
Bank, Jammu in dismissing Shri Ramesh Kumar,
Special Asstt. from service w.e.f. 16.12.1992 is
justified? 1fnot, what relief is the said workman entitled
to?"

2. The above noted ID No. 77 0f 94 has been received in
this Tribunal on remand from the Hon'ble Punjab and
Haryana High Court vide order dated 3.5.2012 passed in
civil writ petition No. 16476 of 2009, vide which the award
dated 5.1.2009 passed earlier by my predecessor Presiding
Officer has been quashed and the matter remanded back to
the Tribunal for further proceeding. The relevant direction
passed by Hon'ble High Court is as under:

"To my mind, it would be fair and proper for the
Labotir Court to have permitted the workman to lead
doctimentary and oral evidence for the first time
before the Labour Court itself in terms of Section
11A of the Act to consider the plea of the workman
either of innocence and to show that the order of
dismissal was harsh and disproportionate to the
misconduct. Section 11-A is not addressed only to
the Management it posits a valuable right in a
workman as well when the matter comes for the first
time under judicial review. To my mind, this right has
been breached by the Labour Court and, therefore,
without going into the matter further and without
expressing any opinion on the merits of the case, I
would remand this matter to the Industrial Tribunal
by calling upon the management to cross-examine
the workman on his affidavit (P-3) and then take the
matter to its logical conclusion. Since the matter it
old, it is expected that the Tribunal would endeavour
to dispose of the matter expeditiously and preferably
within six months from the date of receipt of certified
copy ofthis order. The petitioner would appear before
the Tribunal on 15.06.2012 and thereafter the Tribunal
would fix a date for further proceedings.

The Award stands quashed. The writ petition stands
disposed of in the above terms."

3. On receipt of the order dated 3.5.12 passed in the
CWP 16476/09, notices were issued to the parties. The
parties appeared. The workman was cross-exatnined by
the management on affidavit P-3, as directed by the Hon'ble
High Court. The management also filed affidavit of Sh. S.K.
Taneja, Chief Manager, in rebuttal who has been cross-
examined by the learned counsel of the workman. Both
parties choose not to lead other evidence except cross-
examination of the workman on Ex. P-3 as directed by the
Hon'ble High Court and affidavit of the management referred
above.

4, Arguments heard I have gone through the entire
record, evidence, enquiry file and other relevant documents
placed before me. '
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5. To decide this reference afresh brief facts needs to be
narrated. As per the claim statement of the workman, he
was working firstly as clerk than promoted as Special
Assistant and transferred to Jammu . He was issued charge-
sheet dated 5.2.90 which runs into eight pages. The same
is hereby reproduced as below."

"That while you were working as Special Assistant
at our Jammu Branch during the period between
24.1.1987 and 16.9.1988 you:

(1) Allowed debit balances in current account No.
405 of M/s. K K. Enterprises;

(2) Allowed debit balances of Rs. 4695.14 your S B
Account No. SBS-40 on 2.12.1987;

(3) Permitted overdrawals over and above the
sanctioned limit in ODPS Account No. 3 of
M/s. Kashab Pal & Co.;

“ Allowed overdrawals over and above the
sanctioned limit in ODH Account No. 18 of
M/s. Yashpaul Girdharilal;

(5) (a) issued cheques in the names of third parties
without maintaining sufficient balance;

(b) got discounted ‘Self” drawn cheques at our
jalandhar and Ludhiana Branches without
maintaining sufficient balance in the account o
which such cheques were drawn; :

{6) availedaloan of Rs. 15700 on 25.6.1987;
and

(7) Allowed certain overdrawals/withdrawals in
Current Account No. 309 of M/s. Krishna Trading
Company.

Following circumstances appear on record in respect of
the above transactions:

(1) In the matter of allowing debit balances in Current
Account No. 405 of M/s. K.K. Enterprises.

That the firm M/s. K.K. Enterprises said to be a
proprietorship concern of one Shri Kewal Thaman, opened
at our Jammu branch a Current Account No. 405 on
18.6.1987. The said account was introduced by you.

That at the commencement of business of the Branch
on 23.11.1987, the above current account was showing a
credit balance of Rs. 1128.50. On the said date you allowed
# debit balance of Rs. 5871.50 in the account, by passing
for payment the following cheques drawn on the account:

(i) Cheque No. 0555259 for Rs. 2000
(ity Cheque No. 0555267 for Rs, 2500
(iii) Cheque No. 0555262 for Rs. 3500

e I A ) W i |

That thereafter further debit balances were allowed by
you in the above current account as per the details
furnished herebelow: :

Date Cheque No.  Amount of the  Debit balance
allowed Cheque {Rs.)

30.10.87 0555261 5600.00 9457.00
26.11.87 0555268 1219.20 7091.70
15.12.87 0555271 16000.00 8789.70

~Irregularities observed in the above transactions are:

(2) That during the period when debit balances were
allowed in the above said current account from time
to time, you were not empowered to atlow debit
balances in current accounts. Further the Manager
of the Branch was present at the branch on the
days when debit balances were permitted by you
in the accounts as stated above. Therefore, the
debit balances permitted by you were unauthorized.

(b) That debit balances were permitted in the account
against self drawn cheques also and that there is
nothing on the records of the Branch indicating
the purpose for which the advances were sought
for by the party from time to time and also the
purposes for which the monies advances were
utilized;

{c) That the firm M/s. K. K. Enterprises was not/has
not been carrying on any business at the given
address;

{d) That the cheque No. 555261 was passed for payment
by you by allowing a debit balance of Rs. 9457 in
the account. However, after passing the cheque for
payment you wrongly arrived at a credit balance of
Rs. 543 in the account for reasons best known to
you.

(2) In the matter of allowing a debit balance of
Rs. 4695.14 in your SB Account No. SBS-40:

That on2.12.1987 you passed for payment in your above
SB account a withdrawal slip bearing No. 828911 drawn for
Rs. 2400 by permitting a debit balance of Rs. 4695.14.

This debit balance was cleared by youonly 1.1.1988.
Irregularities in the above transaction are:

(a) That the debit balance allowed by you in your SB
account as said above is unauthorized.

(b) That you did not report the fact of allowing debit
balance in your own SB account to the Manager of
the Branch in good time.

(3} In the matter of allowing overdrawals in ODPS
A/cNo. 3 of M/s. Keshab Pal & Compaiy:

-
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- That M/s. Keshab Pal & Co., had been enjoying an
ODPS limit of Rs. 2.00 lakhs at out Jammu Branch, vide
ODPS Account No. 3.

That at the commencement of business of the branch
on-17.11.1987, the above QDPS was showing a debit
balance of Rs. 533697.67 as against the sanctioned limit of
Rs. 2.00 lakhs. On the said date, with certain debit balance
and credit transactions that have taken place in the account,
at a particular point of time, the a/c was showing a debit
balance of Rs. 753626.67. At that point of time, you passed
for payment in the account a cheque drawn for Rs. 19928.05.
With the debit of this cheque, the outstanding balance in
the account rose to stood at Rs. 773554.72 as against the
sanctioned limit of Rs, 2.00 lakhs.

That at the commencement of business of the branch
on 1.12.1987 the said ODPS account was showing a debit
balance of Rs. 449788.10. On the said date, with certain
credits in the account, at a particular point of time, the
account was showing a debit balance of Rs. 421324.10. At
that point of time, you passed for payment in the account
7 cheques for sums aggregating to Rs. 125649. With the
debiting of these cheques, the outstanding debit balance
in the account had risen to Rs. 546973.10, thereby the
sanctioned limit of Rs. 2.00 lakhs was overdrawn to the
extent of Rs. 346973.10.

(4) In the matter of allowing overdrawals in ODH a/c No.
18 of M/s. Yash Paul Girdharilal:

That M/s. Yash Paul Girdharilal had been enjoying an
ODH limit of Rs. 75000 at our Jammu branch vide ODH
account No. 18.

That on 5.5.1988 and 6.5.1988, you permitted overdrawals
in the above OD accounts as under:

Date Amounts of the cheque Overdrawals permitted
sanctioned Limit (Rs.) over & e_lbovc the

5.5.88 81431.35 13497.44

6.5.88 62857.54 42856.98

Irregularities observed in the transactions referred to
under items No.s (3) & (4) above are as under:

(a) That during the period when you permitied
overdrawals over and above and sanctioned limits
in OD accounts referred to under items No.s (3) &
(4) above, you were not empowered to allow any
overdrawals in the accounts. Further, the Manager
of the Branch was present at the Branch on the
dates when overdrawals were permitted by you in
the accounts as stated above. Therefore, the
overdrawals permitted by you were unauthorized.

(b) That you did not obtain any applications/letters of
requests from the parties concerned requesting for
overdrawals in their accounts.

u242 GINL-24

(c) That you permitted further overdrawals in ODPS
account No. 3 of M/s. Keshab Pal & Co,, referred
to under item No. (3) above, when the account was
already overdrawan much in excess of the
sanctioned limit. There is nothing on records to
show that you have obtained prior sanction from
your higher authorities for permitting such
overdrawals.

(d) That overdrawals in the accounts were permitted
having no regard to the securities position,

(5) (a) In the matter of issuance of cheques in the names
of third parties:

That, during the period between March, 1988 and July,
1988 you issued the following four cheques in the names
of third parties, without maintaining sufficient balance in
your SB account No. 40 with our Jammu Branch, on which
these cheques were drawn:

(i} Cheque No. 554343 for Rs. 400 favouring one
Shri Krishna Kumar Anand. '

(i) Cheque No. 554345 for Rs. 135.50 favouring one
Shri K. K. Gupta;

(iii) Cheque No. 554342 for Rs. 1000 favouring one Shri
K. K. Anand;

(iv) Cheque No. 219585 for Rs. 500.50 favouring one
Shri PK. Mittal.

It was not proper on your part for having issued cheques
without maintaining sufficient balance in your account on
which they were drawn:

5(b) In the matter of getting certain cheques discounted
at out Jalandhar and Ludhiana branches:

That during the period between 13.6.1987 and 14.5.1988
you got discounted certain cheques at our Jalandhar and
Ludhiana branches which were drawn on your SB account
No. 40 maintained with our Jammu branch. The details of
the cheques so discounted are as under:

Cheque Amount Dated of Branch Bal. in A/c Realised

No. Discount where SBS 40 on Jammu Br.
discounted Date (Rs.)

114060 1500.00 13.6.87 Ludhiana 512.55 04.7.87

554347 2000.00 13.5.88  Jalandhar 17.80  30.5.88

200724 1000.00 14.5.88 Ludhiana 17.80 01.6.88

Irregularities observed in the above transactions are as
under:

That on the date of discounting the cheques at our
Jalandhar and Ludhiana branches as said above your above
SB Account No. 40 at our Jammu Branch on which these
cheques were drawn, was not having sufficient balance to
meet the amounts of these cheques. When the cheques
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were received at our Jammu branch, you detained/caused
to be detained the same till sufficient balance was available
in the account.

(6) In the matter of availing a loan of Rs. 15700 on
25687

That our Divisional Officer, Chandigarh had sanctioned
an SOD limit of Rs. 9900 to you during April, 1986, against
that security of pledge of NSCs worth Rs. 11000, when you
were working as Clerk at our Ludhiana branch. The SOD
limit was arranged at our Ludhiana branch on
28-4-1986 by obtaining the following NSCs as security

(i) NSCF 159810-Rs. 5000
(ii) NSCF 189360 - Rs. 5000
(iiiy NSCF 393571 -Rs. 1000

That on your transfer to our Jammu branch, the SOD
account was also transferred to Jammu branch. At that
time of transfer, the said account was overdrawn to the
tune of Rs. 1740 over and above the sanctioned limit of
Rs. 9900. SOD a/c No. 4 was arranged at our Jammu branch
inyourname on 17.6.1987.

That thereafter on or about 17.6.1987 you applied for an
SOD limit of Rs. 15700 vide your loan application dated
'17.6.1987, against the security of pledge of NSCs for
Rs. 17500 which included the NSCs already taken as security
for your SOD account No. 4 referred to above. It is observed
from the date sheet submitted by you along with the loan
application the following:

(a) No details regarding the following existing liabilities
were furnished:

(D SODA/cNo.4 - Rs.11640;
(i)ODDA/cNo.43A - Rs. 26643.15;
{11}) OSLA/c No.20/Gen - Rs. 1300.60

(b) The demand loan accounts with an outstanding
balance of Rs. 19123 was shown as regular whereas
it was overdue by an amount of Rs. 2915.15.

(c) The details of the second stage housing loan
availed by you at our Ludhiana branch on 7-2-87
were not furnished,

That relying on the information submitted by your, Qur
Divisional Officer, Chandigarh sanctioned fresh OSL limit
of Rs, 15700 to you against the security of NSCs worth
Rs. 17500,

That the NSCs of face value of Rs. 11000 offered as
security towards the OSL facility, were actually encumbered
to the Branch in respect of your SOD account referred to
above. Therefore, while getting released the OSL facility
against the security of very same NSCs alongwith other
NSCs of face value of Rs. 6500 you should have cleared

your liability under the SOD account. This was not done.
Instead, the overdraft facility was allowed to continue as it
was with security of NSCs of face value of Rs. 11000 and .
you availed an OSL facility of Rs. 15700 from the branch on
25-6-1987 against the pledge of fresh NSCs of face value of
Rs. 6500 only vide OSL/Gen Account No, 2 1/87.

The proceeds of the loan amounting to Rs. 15700 were
utilized by you as under:

{2) An amount of Rs. 5000 was received by you in
cash.

(b) The balance amount of Rs. 10700 was transferred
to your ODD account and withdrawn by you
subsequently, in stages.

The present position of your SOD account No. 4 and
OSL account No. 21/87 is as under-

() SOD Account No. 4 : Balance of Rs. 15165.82-the
outstanding balance is fully overdue.

(i) OSL/Gen. A/c. No. 21/37 : Balance outstanding is
Rs. 19137, an amount of Rs, 6816.30 is over due.

{7) In the matter of overdrawals/withdrawals aliowed in
Current Account No. 309 of M/s. Krishna Trading
Company:

That M/s, Krishna Trading Company was a
proprietorship concern with one Shri Ram Pal Aggarwal as
its proprietor.

This firm had opened its current account No, 309 at our
Jammu Branch on 29-11-1985,

(a) Regarding overdrawals allowed in the account:

That at the commencement of business of the branch
on 29-9-1987 current account No. 309 of M/s, Krishna
Trading Co. was showing a credit balance of Rs. 42.62. On
the said date, you authorized for payment in the account
the following two cheques:

() Cheque No. 0557939 dated 29-9-1987 for Rs. 760
favouring M/s. Harish Chand Brothers;

and

{i) Cheques No. 0557935 dated 29-9-87 for Rs. 2500
favouring M/s. Jag Raj & Sons.

With the passing of these two cheques, a debit balance
of Rs. 3217.38 was resulted in the account.

That thereafter, during the period between 9-10-78 and
16-3-88, you permitted debit balances from time to time
ranging from Rs. 2768.80 to Rs. 3268.01 in the said current
account by authorizing for payment various cheques drawn
on it.

That during the material period, you had no powers to
allow debit balances in current accounts, There is nothing
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on the records of the branch to indicate that you had
brought the fact of allowing debit balances in the current
account to your higher authorities.

(b} Regarding withdrawals permitted in the account:

That on 28.4.1988, an amount of Rs. 1000 was credited
to the above current account in cash. The entry in respect
of this credit of Rs. 1000 was made by you in the relative
ledger folio. In the balance column the balances were
however, written as Rs. 14572.42 as against Rs. 5572.42,
thereby enhancing the balance by Rs. 9000 by resorting to
manipulation.. That on 3-5-88, current account No. 309 of
M/s Krishna Trading Company, was showing & credit
balance of Rs. 18784.29 as against the actual balance of Rs.
9784.29. On the said date, there were credits in the account
to the tune of Rs. 2690.50 as well as debits to the tune of
Rs. 16906.27. In actually with these credits and debits, the
account should have shown a debit balance of Rs. 4431.

That on that day, you passed for payment in the account
a cheque bearing No. 699892 dated 28.4.1998 favouring
M/s, Roop Prakashan for Rs. 10,000. With the debit of this
cheque the debit balance in the account should have been

Rs. 14431.40 whereas you have shown the debit balance as

Rs. 5431.48 in the ledger folio.

That thereafter, on 5,5.88, you entered and passed for
payment in the account yet another cheque bearing No.
699893 dated 3.5.88 for Rs. 2000/- favouring M/s Gowri
Shankar Vipin Kumar. With this debit, you showed the debit
balance in the account as Rs. 5431.48 which was
subsequently shown as Rs. 7431.48. The actual debit
balance in the account on that day should have been
Rs. 16431.48. You had no authority to allow such debit
balances.

It is now reported that during April, 1988, you obtained
a cheque bearing No. 699892 dated 28.4.88 for Rs. 100,00
from the said M/s. Krishna Trading Co., drawn in favour of
M/s Roop Prakashan for your benefit and that the impugned
cheque was passed for payment by you by committing
irregularities in the account as stated above. It if also
reported that in consideration to the above you made

available the following two cheques to the said

M/s. Krishna Trading Co.:

(i) Cheque bearing No. 699266 dated nil for Rs. 10000
drawn on your ODD Account at Jammu Branch
favouring M/s Krishna Trading Co.;

(i) Cheque No. 305719 dated nil for Rs. 10000/- issued
by M/s. Roop Prakasan favouring M/s Krishna
Trading Co. and drawn on State Bank of India,
Jammu Cant.

By your above acts, you committed acts as “gross
misconduct” within the meaning of clause No. 19.5
of the Bipartite Settlement”.

6. The workman was charge sheeted as above and “for
doing acts prejudicial to the interests of the Bank” vide
clause No. 19.5 (j) of the Bipartite Settlement. Pending
completion of the departmental enquiry into the above
charges, the workman continued to be under suspension.
The workman was required to submit written statement of
defence, if any, within 15 days of receipt-of this charge
sheet.

7. The workman vide letter dated 30-8-90 replied the
charge-sheet stating therein that charges are baseless and
has no bearing on him. Dissatisfied with the reply, the
management appointed Enquiry Officer. With due intimation
to the workman the enquiry was conducted. The
management and the workman examined witnesses in during
the enquiry proceedings. The Enquiry Officer submitted
the enquiry report. The parties were allowed to submit their
written briefs and after that Enquiry Officer Sh. P.P. Shetty
submitted his enquiry report dated 16-3-92 providing the
charges levelled against the workman.

8. The workman was given show cause notice by the
Disciplinary Authority and Disciplinary Authority provided
personal hearing to the workman on 25.7.92 and the
workman who was under suspension at that time dismissed
from service vide order dated 16.12.92. His appeal was also
rejected by the Appellate Authority after providing him
personal hearing on 11.5.93. The matter came before this
Tribunal. Claim petition was filed by the workman in which
he has pleaded that he was promoted by the management
considering his previous record. Due to enmity with the
Branch Manager he was issued charge-sheet on frivolous
and manipulated allegations, which was replied by him
stating therein that such charge-sheet is manipulated on
false and frivolous allegations and the management took
two years to frame the charges against the workman after
suspending him in the year 1988. The workman assailed
the charge-sheet on the ground that it-does not contained
the documents to be relied upon by the management in
support of the charges during enquiry and he was unable
to make the defence without going through the documents.
Regarding charge No. 1 it is submitted that the entry of
Rs. 1000 has been made by mistake instead of debit made
in the column of credit of Rs. 10,000 and this mistake was
rectified later on when it came to his notice and the account
has been closed and there is no loss to the bank, Similarly
regarding charge No. 2 it is pleaded in the claim statement
that the salary of workman was lying in the suspense
account which has to be credited into his account and it
was duly in the knowledge of the Manager that it has to be
credited into the account of the workman after receiving
leave application and accordingly the debit balance was-
allowed with the money of the workman which were lying
in the suspense account and after 2/3 days which was
credited into his account by the manager himself and the
account was clear. Regarding charge No. 3 it has pleaded
by the workman that limit of overdraft which was submitted
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though the overdraft of M/s Keshopal and Co. was of
Rs.2,00,000 but they were enjoying the facilities of
Rs.2,00,000 since 1987 with the consent of the Branch
Manager being reputed Firm and rapport with the bank,
There is no lapse on the part of the workman as this practice
was going on in the bank previously also. As regard charge
No. 4, it is submitted that the overdraft limit was Rs. 75,000
but they were enjoying over and above of the same. With
regard to charge No. § it is submitted that workman issued
cheque to the third party only with the intention that will
get the money after the credit-of his salary in his account
and the said cheque were passed by them only when there
was a sufficient fund in his account and there is no case
made out against the workman, Further with regard charge

No. 6 it has pleaded by the workman that loan was taken -

against National Saving Certificates with the permission of
the District Manager. Regarding charge No.7 it has been
pleaded by the workman that minor lapse was due to of
wrong account which was not intentional and such type of
wrong entries are still made by the official during the normal
course of duties, and it is mater of routine and due to
personal enmities these have been exaggerated just to frame
the charges against the workman. No case is made out
against the workman. The Enquiry Officer taken the side of
the management and he was hand in glove with the
representative of the management. The documents asked
by the workman were not allowed to be produced by the
Enquiry Officer. It is the duty of the management to prove
the charges but due to biasness of the Enquiry Officer, the
Enquiry Officer directed the workman to prove his
innocence against the settled principal of law. There are
contradictions in evidence of the management witnesses
which was brought to his notice but he has not considered
the same. The customers of the bank were availing the
fhcility of overdrafi earlier also before his joining the branch
but the Enquiry Officer stick to the charges levelled against
the workman only. There are no charges of any
embezzlement and fraud against the workman and he was
victimized with malafide intention of the Branch Manager
“who was inimical to the workman. The Enguiry was not
conducted in fair and proper manner by the Enquiry Officer
and the charges were proved by the Enquiry Officer without
appreciating the evidence on record. The Disciplinary
Authority also without considering the material on record
passed the dismissal order on 16-12-93. The appeal was
also dismissed in the same manner. He prayed that he may
reinstated in service with continued in service and full back-
wages by quashing the order of dismissal.

9. The management filed the written statement
stating therein that the workman was charge-sheeted on
various acts of omission and commission. He was served
with the charge-sheet. His reply was found unsatisfactory
and Enquiry Officer was appointed. The Enquiry Officer
conducted the enquiry in fair and proper manner in

accordance with the principal of natura Justice the workman -
was provided full opportunity to cross-examine the
witnesses of the management and to produce his defence .
in rebuttal and after conducting the enquiry, show-cause-
notice was given taking into consideration the report of
the Enquiry Officer and personal hearing of the workman
the Disciplinary Authority dismissed the workman from
service and Appeilate Authority also after providing him
opportunity of personal hearing dismissed the appeal of
the workman with the observation that there is no ground
to interfere in the punishment order.

10. The workman examined on his affidavit and
management also examined one witness in evidence
arguments heard in detail.

1. The learned counsel for the workman during
arguments mainly assaited the enquiry proceedings on the
plea that there is no loss to the bank in any of the
transaction. Before the joining of the workman overdraft
facility was enjoyed by the different customers and there
were minor mistakes and there is no charge of any
embezzlement and also the punishment of dismissal
disproportionate to the alleged misconduct. There is no
previous misconduct on the part of the workman and there
was no ill motive on part of the workman and workman was
greatly prejudiced by not supplying the relevant documents
and examination of the material witness refusal by the
Enquiry Officer. It is further argued that there is no
corroborative evidence prove the allegations against the
workman. Therefore, he may be reinstated in service by
quashing the dismissal order.

12. The learned counsel for the management during
arguments submitted that enquiry has been conducted in
fair and proper manner in accordance with the principal of
natural justice and the judgment cited by the tearned
counsel for the workman has no relevancy and not
applicable in the facts and circumstances of the present
case. He was served charge-sheet contained serious
allegations of misconduct for which enquiry have been
conducted complying with all cannons of principle of
natural justice. The punishment is not disproportionate as
the charges are serious in nature and the workman is not
entitled to any relief.

13. From the allegations mentioned above, the following
points arise for adjudication:

1. Whether the enquiry officer has adopted a fair and
reasonable procedure while conducting the enquiry
and has ensured the compliance of the principles of
natural justice ?

2.Whether there was a practice in the bank for clearing
the cheques even in the accounts having debit
balances and the acts of such clearance by the
workman has any nexus with the so called practice?
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3. Whether the enquiry officer has rightly held all the
charges well proved against the workman?

P.!

'4. Whether the punishment given by the disciplinary
authority is in proportionate to the misconduct committed
by the workman?

" 14. Point No. 1

The Assistant General Manager/disciplinary authority
issued charge sheet to the workman and the workman was
called upon to reply. The workman replied the charge sheet.
Thereafter considering the allegation against the workaman,
the disciplinary authority appointed enquiry officer to
conduct the enquiry. Shri P.P. Shetty, enquiry officer
conducted the enquiry. From the perusal of the charge
sheet which runs in eight pages, it is very clear that each
and every item of alleged misconduct and irregularities
was clearty mentioned in the charge sheet. The workman
participated in the enquiry proceedings and cross-examined
the witnesses ofthe management also. The learned counsel
for the workman during arguments submitted before this
Tribunal that the workman was not given the list of
witnesses and other documents. The management in this
regard quoted the statement of workman Ramesh Kumar
before this Tribunal in which workman Ramesh Kumar
clearly stated that the (workman) was supplied list of
witnesses and list of documents on the first date of enquiry.
Workman submitted during arguments before this Tribunal
that the then brarich manager Shri 8.K. Abrol had ill will
against the workman. Workman’s this submission is also
without any substance, because the workman himself
deposed before this Tribunal that he had not made any
complaint against the then branch manager Shri S.K. Abrol
that he had any malafide intention against the workman,
On completion of the enquiry proceedings, copy of the
enquiry report was given to the workman. Workman was
afforded personal hearing also by the disciplinary authority.
After thoughtful consideration disciplinary authority
passed the order of punishment against the workman.
Against this order workman preferred department appeal
and the appellate authority also afforded opportunity of
personal hearing to the workman. The Hon’ble Bombay
High Court in the case of M/s. Permanent Magnets Lid. Vs
Umashankar Pandey and Another reported in 2605 LLR
1154 ruled that an enquiry will neither be illegal nor unfair
when the delinquent workman had participated and cross-
examined the witnesses of the management besides leading
his evidence as well as his own statement in the enquiry. -

15. The learned counsel for the workman also drawn my
attention to the judgements 2010(3) 384 (P&H), 1999(1)
SCT 203 (S.C.)2006(2) SCT446 (S.C.2008 (4) SLR 711(5.C),
2005(2)SLR 700(S.C.), 2003 (1) SCT 338 (P&H), 1987(5) SLR
680 (5.C.), 1999(1) SCT 303. The facts and circumstances of

4292 Grfl2-28

the cases cited by the leamed counsel for the workman are
quite different from the facts and circumstances of the
present case in hand. Afier thoughtful consideration, I am
of the view that the case laws cited on behalf of the
workman are not applicable to the present case in hand.
Thus point No. 1 is answered accordingly against the
workman.

16. Point No. 2 & 3 are interconnected and thus deals
with jointly. Workman submitted that he has no concern
with the account holder firm, From the perusal of the record,
it is found that account holder M/s. Yash Pal Girdhari Lal
General Merchant and Commission Agent 39 A Nehru
Market Jammu and M/s. Kesh Pal and Company, Vanaspati
Tea and Soap Merchant, Knak Mandt, Jammu wrote a letter
mentioning therein that Ramesh Kuroar {(workman) had no
cordial relation with account holder Yash Pal Girdhari Lal
nor he has helped to the Firm. It is pertinent to mention
here that the enquiry officer at page No. 23 of the enquiry
report found that M/s. K.K. Enterprises with
Shri Kewal Thaman as its proprietor opened a current
account at Jammu branch and he was introduced by Shri
Ramesh Kumar. The enquiry officer also found that the
workman ailowed debit balances of M/s. K. K. Enterprises
on various dates. The workman was not empowered to
allow various debit balances in current accounts. Allowing
the debit balances by the workman Ramesh Kumar were
unautherized. The workman permitted overdrawal in the
account over and above the sanctioned limited of the
account holder. Workman Ramesh Kumar admitted in his
staternent before this Tribunal that routine mistakes were
committed by him. Other charges against the workman were
also found to be proved by detailed and reasoned enquiry
report. Thus it is very clear that the workmman though not
authorized to permit the overdrawal facility still the workman
allowed debit balance over the above of the sanctioned
limit. I do not find any reason to interfere in the findings
recorded by the enquiry officer. Thus the issues No. 2 and
3 answered against the workman.

17. Point Ng. 4. On the point of punishment, the learned
counsel for the workman also cited case laws 1996(1) SCT
439 (P&H), 2008 (2) SCT664(5.C.), 2001 (1)SCT 299 (P&H),
2007(4) SLR 240(S.C.}and 1988(3) SLR 643. The facts and
circumstances of the cases cited by the learned counsel
for the workman are quite different from the facts and
circumstances of the present case in hand. After thoughtful
consideration, | am of the view that the case laws cited on
behalf of the workman are not applicable to the present
case in hand.

18. So far the punishment awarded to the workman is
concerned; this is not a case where a bonafide ommission
was committed. In the present case, workman committed
gross misconducts continuously and there is no cogent
and plausible reason to interfere in the punishment awarded
by the management as the same is not disproportionate to
the misconduct attributed to the workman.
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19. In view of the above discussion, this Tribunal is of
the view that the action of the management of Syndicate
Bank, Jammu in dismissing Shri Ramesh Kumar, Special
Assistant from service w.e.f. 16-12-1992 is justified and he
is not entitled to any relief. The reference is answered
-accordingly. The Central Government be informed. File be
consigned.

Chandigarh.
Date 17-10-2012
¢ feeeh, 30 IR, 2012

1.3, 3484. -3 foang afafran, 1947 (1947
14) F1 YT 17 & A0 H S WHT Tom@ I T
& Yo % Torg frieent oit o Sdard & ot argey
H ffde stredfirer foae A S wor sfiehfieg sifuaoysm
TS -1, 9ETE % YA (e 9 AT 319/2001) WA
FHA T N BT TEE HT 25-10-2012 T W T 47|

[€. T&.-12011/158/2001 - SR (Fi-11)]
e 1w, Igvm afted
New Delhi, the 30th October, 2012

5.0. 3484.—In pursuance of Section 17 of the Industrial
Disputes Act, 1947 (14 of 1947) the Central Government
hereby publishes the Award (Ref. No. 319/2001) of the
Central Government Industrial Tribunal/Labour Court-1,
Chandigarh now as shown in the Annexure in the Industrial
Dispute between the employers in relation to the
management of Punjab National Bank and their workman,
which was received by the Central Government on 25-10-
2012.

S.P. SINGH, Presiding Officer

{No. L-12011/158/2001-IR (B-II)]
SHEESH RAM, Section Officer

ANNEXURE

BEFORE SHRI SURENDRA PRAKASH SINGH,
PRESIDING OFFICER, CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT-I,
CHANDIGARH

Case No. 1 D 319/2001

Shri. Daya Nand Yadav C/o The President, Punjab
National Bank Workers Union (NZ), EG 810, Mohalla
Gobindpgarh, Jalandhar (Punjab)-144001.

... Applicant
Versus

The Senior Regional Manager, Punjab National Bank,
Regional Office, Rohtak- 124001,

... Respondents

APPEARANCES
For the workman : None
For the management:  None
AWARD
Passedon 17.10.2012

Central Government vide notification No. L-12011/158/ _
2001-IR (B-11}, dated 28.11.2001 has referred the following
dispute to this 'I'ribunal for adjudication:

"Whether the action of the management of Punjab
National Bank in removing Shri Daya Nand Yadav
from service and imposing the penality of recovery
of Rs. 53570 is just and legal? If not so. What relief
the workman is entitled to?”

2. None is present on behalf of the parties today,
Workman is not ensuring his presence it is the oldest
Industrial Dispute and reference pending adjudication
before this Tribunal since 2001 and is eleven year old. Earlier
also for non-appearance of workman the above dispute
was dismissed in default on 2-8-2010 and it was on the
assurance of the workman that he wifl be present on the
dates of hearing, this dispute was restored to its original
number. Afier that workman again absented and it appears
that he is not interested to pursue the present reference.
Several opportunities have been given to the workman but
he is not availing the opportunity of being heard. It is
already 2.30 P.M. At this stage, | have no option otherwise
then to dismiss the claim of workman in referencefor non-
prosecution and return the reference to the Central
Government as such. Accordingly, the reference is returned
as such. Let the Central Government be informed. File be
consigned

Chandigarh S.P. SINGH, Presiding Officer

17-10-2012
7% feeelt, 31 oTaqar, 2012

1.311.3485.— 3T foamg sifafm, 1947 (1947 1
14) 1 810 17 % STTEO H Fita @ A, A e weE
W WS & W it aiit e Fewh @ ot argEy
# ffde siieifirer faame # Sia wer slehfee sifteroysm
g H. 2, Tad & yure (ded dem deftendd-2sse
% 2005 ) I WHTVG FTA & S Bard QR H29-10-2012
Y T T AT |

(€. T61-31011/3/2003-3 AR (sft-11)]
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New Delhi, the 31st October, 2012

;i S.0. 3485.—In pursuance of Section 17 of the Industrial
Disputes Act, 1947 (14 of 1947) the Central Government
hereby publishes the Award (Ref. No. CGIT-2/56 of 2003)
of the Central Government Industrial Tribunal/Labour Court
No. 2, Mumbai now as shown in the Annexure in the
Industrial Dispute between the employers inrelation to the
management of M/s. Jeena & Company and their workmen,
which was received by the Central Government on
29-10-2012.

[No. £.-31011/3/2003-IR(B-I)]
SHEESH RAM, Section Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNALNO. 2, MUMBAI

PRESENT
K.B. KATAKE, Presiding Officer
REFERENCE NO. CGIT-2/56 of 2005

EMPLOYERS IN RELATION TO THE
MANAGEMENT OF M/S. JEENA & COMPANY

The Manager

M/s. Jeena & Company
Elphinstone Building, ist floor
10, Veer Nariman Road
Mumbai,-400001.

AND
THEIRWORKMAN

The Secretary

Transport & Dock Workers Union
P.D' melloy Bhawan

P.D' mello Road

Camac Bunder

Mumbai-400 038.

APPEARANCES:
FOR THE EMPLOYER .
FOR THE WORKMAN  Mr. A M. Koyande, Advocate.
Mumbai dated the 6th Sptember, 2012.
AWARD

Mrs. Mitra Das, Advocate.

The Government of India, Ministry of Labour &
Employment by its Order No. L-31011/3/2003-IR (B-1I), dated
16-02-2005 in exercise of the powers conferred by clause
(d) of sub-section (1) and sub-section 2 (A) of Section 10
of the Industrial Disputes Act, 1947 have referred the

following industrial dispute to this Tribunal for
adjudication:

“Whether the action of the management of M/s. Jeena
& Company, Mumbai by terminating the services of
Shri Prasanna Mahakal Driver w.e.f. 14-5-2002 is
justified or not? If not, what relief the workman
Shri Prasanna Mahakal is entitled 107"

{(2) After service of notices both the parties appeared
through their respective representatives. In response to
the notice, the second party filed statement of claim -at
Ex-7 and amended Statement of claim at Ex-7A. First party
resisted the statement of claim vide their written statement
atEx-8.

(3) Second party filed rejoinder at Ex-9 in reply to the
written statement of the first party. Issues were framed at
Ex-11. After both parties led their evidence, matter was
fixed for arguments on preliminary issues. Today when
both parties were present, second party workman filed
application Ex-27 for taking the matter on today's board.
Orders were passed on Ex-27 and the matter was taken on
today’s board. Thereafter workman filed another application
Ex-28 alongwith agreement stating that the dispute is
amicably settled out of court and prayed that the reference
may be disposed of as withdrawn.

ORDER

As dispute is settled amicably vice agreement dated
30.08.2012 filed with application Ex-28, the reference is
dismissed for want of prosecution with no order as to cost.

Date: 6th September, 2012
K.B. KATAKE, Presiding Officer

IN THE CENTRAL GOVT. INDUSTRIALTRIBUNAL
NO.2 ATMUMBAI

Ref, No. 2/56 of 2005

Managrment in respect of

M/s. Jeena & Company ...First Party
AND '
Shri Prasanna Mahakal ...3ecend Party

MAY IT PLEASE YOUR HONOUR

Parties have settled this matter out of court. Hence
agreement to that effect have been reached between the
parties is annexed herewith. In view the said settlement
matter may be disposed of as withdrawn,

Mumbai YY1 (T RIS
692012 PRASANNA MAHAKAL
Second party workmen
Sd/-
Sd/-

Sd/-
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AGREEMENT

This Agreement ("Agreement") is made and entered
into at Mumbai on this the 30th day of August, 2012.
("Effective date")

BETWEEN

M/s. Jeena and Company, a Company registered under
the Indian Partnership Act, having its office at Elphinstone
Building. 1st Floor, Veer Nariman Road, Mumbai—400 00 1,
(hereinafter referred to as the "Company") which
expression shall unless it be repugnant to the context or
meeting hereof means and includes its successors and
permitted assigns, of the First Part;

And

Mr. Prasanna Mahakal aged about 53 years, an Indian
National having permanent/current residence at Room
No. 2, Navjivan Zopadpatti Sangh, Near Quila, Worli
Koliwada, Mumbai-400 030 (hereinafier referred to as the
"Ex-employee") which expression shall unless it be
repugnant to the context or meaning hereof means and
includes his’'her successors and permitted assigns of the
Second Part;

WHEREAS:—

A. The Company had employed Mr, Prasanna Mahakal
asadriver w.e.f. 01-08-1997.

. B. And whereas Mr. Prasanna Mahakal came to be
dismissed from the services of the Company on
14-05-2002 for proven misconduct pursuant to a
domestic enquiry conducted against him.

C. And whereas Mr. Prasanna Mahakal, the Ex-
employee challenged his dismissal, which came to
be referred to the Hon'ble Central Government
Industrial Tribunal—2, Mumbai bearing No. Ref.
CGIT No. 2/56/2005 and is still pending before the
Hon'ble Tribunal.

D. And whereas the Ex-employee being desirous of
an out of Court settlement has approached the
Company on 9th August, 2012.

E. And whereas the Company and the Ex-employee
have had a series of discussions and have agreed
to settle the matter on the following terms and
conditions,

NOWITISHEREBY AGREED BY AND BETWEEN
THE PARTIES HERE TOAS FOLLOWS:

1. The Company shall pay the Ex-employee an amount
of Rs. 2,50,000 (Rupees Two Lakhs Fifty Thousand

Only) which is inclusive of his legal/service dues

and Ex-gratia amount. It is clearly understood by
the Ex-employee that the amount receivable by him
shall be subject to deduction of tax at source as per
statutory requirements,

e
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2. The Ex-employce undertakes to unconditionally
withdraw Ref. CGIT No. 2/56/2005 which is pending
before the Hon'ble Central Government Industrial
Tribunal-2, Mumbai.

3. The Parties undertake to file a copy of this
Agreement before the Hon'ble Central Govemment
[ndustrial Tribunal-2, Mumbai where Ref. CGIT No.
2/56/2005 is pending.

4. The Ex-employce understands and agrees that the
amount of Rs. 2,50,000 receivable by him shall be
payable by thc Company only after the award is
passed by the Hon'ble Central Government
Industrial Tribunal-2, Mumbai disposing of Ref.
CGIT No. 2/56/2005 in terms of this Agreement.

5. The Ex-employee understand and agrees that the
payment under this agreement shall only be effected
only after necessary award is passed by the Hon'ble
Central Government Industrial Tribunal-2, Mumbai
disposing of Ref. CGIT No. 2/56/2005. The Ex-
employee further understands that the payment
shall be effected by the Company within 2 days of
the award being passed by the Hon'ble Central
Government Industrial Tribunal-2, Mumbai
disposing of Ref. CGIT No. 2/56/2005. Onreceipt of
the said amount of Rs. 2,50,000 the Ex-employee
shall sign a receipt of full and final payment. The
Ex-employee agree and understands that, no further
amount apart from Rs. 2,50,000 is payable by the
Company to the Ex-employee.

6. The Ex-Employee understands and agrees that after
receipt of the amount of Rs. 2,50,000 neither he,
nor his legal heirs, representatives and/or assigns
will make any claims of any nature whatsoever,
financial or otherwise relating to the terms of
employment or dismissal from the Company.

7. The Ex-employee understands and agrees that no
further dispute and/or legal proceedings of any
nature shall be raised against the Company, its
employee, officers, directors, successors and/or
permitted assigns by the Ex-employees or by any
one claiming through him or on his behalf.

8. The Ex-employee understands and agrees that he
has entered into this Agreement on his own free
will and volition and not through any coercion,
fraud or misrepresentation.

9. The Parties to this Agreement agree that the same
is to be treated as a settlement within Section 2(p)
of the Industrial Disputes Act, 1947,

In Witness Whereof this Agreement has been executed
by or on behalf of the Parties on the date set out above.

-
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‘Signed on behalfof
Jrf;ena & Company
Signature :
Name: Khushrow Major
Designation: Authorised Signatory
In the presence of:

Witness:

1. Ramesh R.B.

2. Rajeev Munje

Signed By Mr. Prasanna Mahakal
Signature:
In the presence of:
Witness:

L.

2.

74 faweht, 31 TR, 2012

1. 3.3486.—3 el faamg sifufam 1947 (1947
14) F U 17 % IO § B0 wwn ¥w AR e S
e & deg frirae! ol o7 FHFRl % ot a4
Fafdee et Ryare 3 &+5itg wRaR siteifre sfusoy 5@
rTeE, A W e (Hed wen disfemd e
/2222003 ) T WA HTA ¥ HE FEHR F1 26-10-2012
] T BT 411

[4. Te-12012/122/2003-3T% AR (<71-11)]
¥iter TH, ST AfEr
New Delhi, the 31st October, 2012

S.0. 3486.—In pursuance of Section 17 of the Industrial
Disputes Act, 1947(14 of 1947) the Central Government
hereby publishes the Award (Ref. No. CGIT/NGP/222/2003)
of the Central Government Industrial Tribunal/Labour
Court, Nagpur now as shown in the Annexure in the
Industrial Dispute between the employers inrelation to the
management Bank of India and their workman, which was
received by the Central Government on 26-10-2012.

(No. L-12012/122/2003-IR (B-I1)}
SHEESH RAM, Section Officer
. .
BEFORE SHRI J.P. CHAND, PRESIDING
OFFICER, CGIT-CUM-LABOUR COURT, NAGPUR

Case No. CGIT/NGP/222/2003 Date: 04-10-2012

4292 GIji2-26

PartyNo.l ;. The Asstt. General Manager,
Bank of India, Nagpur Zone, Zonal Office,
S.V. Patel Marg, PO Box No4, |
Nagpur-440001. '
Versus
PartyNe.2: Shri Rajkumar Bhadu Gajbhiye,
R/0 Mukam Kamtha, Tahsi! and Distt.
Gondia—Maharashtra.
AWARD
(Dated: the 04th October, 2012)

In excrcise of the powers conferred by clause (d) of
sub-section (1) and sub-section 2(A) of Section 10 of
Industrial Disputes Act, 1947 (14 of 1947) ("the Act" in
short), the Central Government has referred the industrial
dispute between the employers, in relation to the

~ management of Bank of India and their workman, Shri

Rajkumar Gajbhiye, for adjudication, as per letter No.L-
12012/122/2003-IR (B-I1) dated 15.09.2003, with the foliowing
schedule:—

"Whether the action of the management of Bank of
India in terminating the services of Shri Rajkumar 8/
o. Bhadu Gajbhiye, Casual/Badli Sepoy at the Kamtha
Branch of the Bank without complying with
provisions of Section 25-F of the ID Act, 1947 is
justified? If not, what relief the concemed workman
is entitled 1o?"

2. On receipt of the reference, the parties were noticed
to file their respective statement of claim and written
statement and accordingly, the workman, Shri Rajlkumar
Gajbhiye, ("the workman" in short), filed the statement of
claim and the management of Bank of India, ("Party No.1"
in short) filed its written statement.

The case of the workman as projected in the statement
of claim is that he belongs to schedule caste category and
is educated up to 9th standard and he was working in
Kamtha branch of the Bank of party No.1 w.e.f 22-05-1984,
as a casual/Badli Sepoy and his name was sponsored by
the Employment Exchange vide letter dated 09-11-1989 for
class IV category and being sponsored by the Employment
Exchange on 09.11.1989, he was engaged on regular basis
and he worked with the Bank continucusly till 10-08-2002
and his wages at the rate of Rs. 50 per day was being paid
by the party No.1, but he was not being given any benefit
of casual leave, medical leave etc. and also the benefit of
provident fund and ESI and he was deprived of the
privileges granted to other similarly situated employees of
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party No.1 and after completion of 240 days in the year
1999-2000, his name was recommended by Kamth Branch
for permanent service in the Bank, to the concemned higher
authority, but his services came to be orally terminated
w.e.f. 10-08-2002, without compliance of the Iegal provision
as envisaged under the Act and as such, his termination
- from services is illegal, improper and contrary to law. The
further case of the workman is that the party No.1 is a
Nationalised Bank and is an Industry having several
branches all over the country and he is a workman within
the definition of Section 2 (S) of the Act and as he had
completed more than 240 days of work, he had acquired
the status of a permanent employee and he had worked:
with party No.1 continuously since the year 1984 to
10-08-2002 and before termination of his scrvices, neither
one month's notice nor any retrenchment compensation
was given to him by the party No.1 and therc was violation
of the provisions of Section 25-F of the Act and as such,
his termination from services is illegal and bad in law and
though there was sufficient work to provide him, in order
to deprive him from getting the benefits and privileges of
permanency, his services were terminated by party no.|.

The workman has prayed for his reinstatement in service
with continuity and full back wages.

3.The party No.! in their written statement denying all
the allegations made in the statement of claim has pleaded
inter-alia that at no point of time, the workman was
appointed by the Bank and as such, the question of
granting any benefit much less the onc stated in the
;statement of claim does not arise and the workman had
-never completed 240 days service in the Bank and his
-name was never forwarded to the higher authorities for
making him permanent in service and as the workman at no
point of time was in the employment of the Bank, the
‘question of his termination from services, much less by
following the legal provisions envisaged under the Act
does not arise. The party no.1 have also pleaded that the
‘workman was not a workman within the meaning of Section
2 (S) of the Act and the workman is not entitled to any
relief,

4. To prove his case, the workman has examined himself
as a witness, besides placing reliance on documentary
evidence. The workman has reiterated the facts mentioned
in the statement of claim, in his examination-in-chief, which
is on affidavit. However, in his cross-examination, the
workman has admitted that no appointment letter was
issued to him for working with the Bank from 22.05.1984
and he has not filed any muster roll, attendance register or
any other document to show that he worked with the Bank
from 1984 to till 10.08.2002 and he has not submitted any
document of the Employment Exchange, Bhandara dated
DQ.] 1.1989 and he did not receive any appointment letter
from the Bank to work from 09.11.1989 on regular basis and
he has not filed any document to show that he worked with

the bank till 10.08.2002 and he did not receive any crder of
termination in writing and he has not mentioned in his
affidavit, the name and designation of the person, who
terminated his services and neither in his statement of claim
nor in his affidavit, he has mentioned as to how he get the
documents, Exts. W-] to W-III. p

3. The workman has also has examined one Shri Khemraj
Jaipal Gajbhiyc as a witness in order to prove his case.
Witness Khemraj has stated that he retired from service of
Bank of india as a pcon on 13.12.2000 under the voluntary
retirement scheme and while he was working at Kamatha
branch of the bank as a peon, the workman was also
working as a peon with him in the said branch and the
woerkman used to receive Rs.50.00 per day and on
completion of 240 days in 1999-2000, his name was
recommended for making him permanent and the workman
worked from 1984 onwards and he was employed through
Employment Exchange. In his cross-examination, this
witness has admitted that he has not filed any document to
show that he was working as a peon in Bank of India.

No evidence, either oral or documentary was adduced
by party No. |.

6. Atthe time of argument, it was submitted by the learned
advocate for the workman that the workman was working
with the Party No. 1 w.e.f. 22.05.1984 as a casual Badli Sepoy
and his name was sponsored by the Employment Exchange

© on 09.11.1989 in class-1V category, after which, he was

employed on regular basis and he worked continuously till
10.08.2002 and completed more than 240 days of work before
termination of his services on 10.08.2002 and before
termination of the services of the workman, the mandatory
provisions of Section 25-F read with Section 25-B of the
Act were not complied with and neither one month's prior
notice nor one month's pay in lieu of notice nor retrenchment
compensation was given to the workman as required under
Section 25-F of the Act and as such, the termination of the
workman was illegal and the evidence of the workman and
his witness, Shri Khemraj Jaipal Gajbhiye has established
the claim of the workman and therefore, the workman is
entitled for reinstaternent in service with continuity and
full back wages.

7. Per contra, it was submitted by the learned advocate
for the Party No. | that in the statement of claim, the workman
has pleaded that he was a daily wager and he had completed
240 days of work in the Bank continuously till 10.08.2002
and the Bank has denied such claim of the workman and as
per the provisions of Section 25-F of the Act, proof of
continuous service of one year prior to the date of
retrenchment is mandatory and it is well settled by the
Hon'ble Apex Court in catena of decisions that the burden
of proof of working for 240 days continuously is on the

-
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workman and in the present case, except the affidavit of
the workman, no other evidence is placed on record in that
régard. It was further submitted by the leamned advocate
for the Party No. 1 that in his cross-examination, the
workman has admitted that no appointment order was
issued to him and he has not produced any muster roll,
attendance register or any other document to show that he
had worked with the Bank from 1984 till 10-08-2002 and the
workman has failed to prove that he was in employment of
the Bank and he had completed 240 days in the preceding
12 months of the date of the alleged termination and the
documents placed on record by the workman do not prove
his claim and the said documents are also not worth
consideration, because on perusal of the document, Ext.
W-1, it could be found that the same is not on the letter
head of the Bank, the same does not bear the signature of
the authorized person, no date has been mentioned on the
said document and the same is a hand written document
and the person who had written the said document has not
been examined by the workman to prove the same and Ext.
W-II is a letter issued by the Branch Manager of the Bank
to the Officer of the Employment Exchange secking fresh
list of Badli Sepoy, as the persons, whose names were
mentioned in the said letter had completed their respective
peried of appointment and even if, the said document is
taken for consideration at its face value, the same does not
show that the workman had completed 240 days of
continuous work, prior to the date of termination as the
said document is dated 10.12,1990 and Ext. W-I11 is a list
submitted by the officer of the Employment Exchange to
the Branch Manager of the Bank indicating that the persons
named in the list had completed their respective period of
appointment and the said document is dated 9.11.1981 and
the contents of all the three documents are not proved by
the workman by examining the appropriate persons and
though the said documents have been exhibited, the same
do not require consideration and as the workman has failed
to prove his case, the workman is not entitled to any relief.

In support of the submissions, the learned advocate for
the Party No. 1 placed reliance on the decisions reported
in AIR 2002 (SC) - 1147 (Range Forest Officer Vs S.T.
Hadimani), AIR 2006 SC - 110 (Surendranagar District
Panchayat Vs Dahyabhai Amarsing) and 2009 (1I) SCC -
522 (Krishna Bhayya Jala Nigam Ltd. Vs. Mahammad Rafi).

8. Before delving into the merit of the matter, I think it
necessary to mention about the principles enunciated by
the Hon’ble Apex Court in the decisions cited by the
" learned advocate for the Party No. 1.

9. Inthe decision reported in AIR 2002 (SC) - 1147 (supra),
the Hon'ble Apex Court have held that :—

“Labour Law:— No compensation paid workman
filing affidavit that he had worked for 240 days —

Management denied the contention of the workman —
Onus of proof — Filing of affidavit not sufficient
¢vidence - Tribunal wrong to place onus on the
management without first determining on the basis
of evidence placed that the workman had worked for
more than 240 days, in the year pi'eced'ing his
termination — Award set aside, Held: In our opinion
the Tribunal was not right in placing the onus on the
management without first determining on the basis
of cogent evidence that the respondent had worked
for more than 240 days in the year preceding his
termination. It was the case of the claimant that he
had so worked but this claim was denied by the
appellant. It was then for the claimant to lead evidence
to show that he had in fact worked for 240 days in
the year preceding his termination. Filing of an
affidavit is only his own statement is his favour and
that cannot be regarding as sufficient evidence for
any Court of Tribunal to come to the conclusion that
a workman has, in fact, worked for 240 days or order
or record of appointment or engagement for this
period was produced by the workman, On this ground
alone, the award is liable to be set aside.

10. In the decision reported in AIR 2006 SC — 110
{supra), the Hon’ble Apex Court have held that:—

“Industrial Disputes Act, 1947 Sections 2(00), 25B
and 25F—Retrenchment — Centinuous service —
Burden of proof — Necessary for the workman to
produce the relevant material to prove that he has
actually worked with the employer for not less than
240 days during the period twelve calendar months
preceding the date of termination — Apart from the
oral evidence the workman has not preduced
evidence to prove the fact that he has worked for 240
days —No proof of receipt of salary or wages or any
record or order in that regard was produced; no co-
worker was examined; muster roll produced by the
employer has not been contradicated—Workman
has failed to discharge his burden—Workman-
respondent is not entitled for the protection or
compliance of Section 25F of the Act before his
service was terminated by the employer — Appeal
atlowed.”

11. In the decision reported in 2009 (IT) SCC — 522
(supra), the Hon’ble Apex Court have held that:—

“Industrial Disputes Act, 1947 — Section 25F and
10 -~ Termination — Continuous work of 240 days —
Burden of proof— Initial burden of proof was on the
workman to show that he had completed 240
days of service and not on management—Mere
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affidavits or self-serving statements made by the
claimant/workman witl not suffice in the matter of
discharge of the burden placed by law on the
workman to prove that he had worked for 240 days in
a given year—Mere non-production of muster rolls
per se without any plea of suppression by the
claimant workman wil! not be the ground for the
tribunal to draw an adverse inference against the
management—Appeal aliowed.”

12. It is clear from the principles enunciated by the
Hon’ble Apex Court in the decisions mentioned above that
in order to get the benefit of the provisions of Section
25-F of the Act, it is necessary for the workman to prove
that he worked for 240 days, in the year preceding his
termination and such burden is on the workman and mere
fiting of an affidavit by the workman is not sufficient to
discharge the burden.

So, keeping in view the principles as enunciated by the
Hon’ble Apex Court in the decisions as mentionced above,
now, the present case in hand is to be considered.

13. Itis clear from the pleadings of the workman and the
evidence produced on record that the claim of the workman
is that he worked with the Bank from 1984 to 10-08-2002
continuousiy on daily wages and he had completed more
than 240 days of work in the preceding 12 calendar months
of the date of his termination i.e. 10.08.2002. The Party
No. 1 have denied the ctaim of the workman. So, now, it is
to be found out as to whether the workman has been able
to discharge the burden of proving that actually he had
worked for 240 days in the preceding 12 calendar months
of 10-08-2002.

14, To prove his case, the workman besides examining
himself has examined one Khemraj Jaipal Gajbhiye as a
witness, as already mentioned earlier. Besides the oral
evidence, the workman has also produced and exhibited
three documents, Exts W-1to W-111 in support of his claim.
Though, the workman in his evidence has claimed that he
had worked for 240 days in the preceding 12 calendar
months of 10.08.2002, in his cross-examination, he has
admitted that he has not produced any document to show
that he worked with the Bank till 10.08.2002. Witness,
Khemraj though has stated that the workman had worked
at Kamtha Branch of the Bank as a Peon and he had
completed 240 days of work in 1999-2000, he has not stated
& single word about the workman completing 240 days of
work in the preceding i2 calendar months of 10.08.2002.

So far the documentary evidence is concerned, Exts
W-1to W-III do not disclose about the workman working
for 240 days in the preceding 12 calendar months of
10.08.2002. Ext W-I shows that the same relate to the working
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ofthe workman in the year 1999-2600. Moreover, on perusal
of the said document, it is found that there is nothing in the
same to know as to who had written the said document and
to whom it was written and as to the date on which the
same was written. Likewise, documents, Ext. W-II and
W-III also do not show that the workman worked for 240
days in the preceding 12 months of 10.08.2002. On perusal
ofthe evidence on record, it is found that the workman has
failed to discharge the burden of proving that he was in
employment for 240 days during the preceding 12 months

‘of the date of termination of his service and as such, he is

not entitled to the protection of Section 25-F of the Act.
Hence, it is ordered. —

ORDER

The action of the management of Bank of India in
terminating the services of Shri Rajkumar S/o Bhadu
Gajbhiye, Casual/Badh Sepoy at the Kamtha Branch
of the Bank without complying with provisions of
section 25-F of the 1.D. Act, 1947 is justified. The
workman is not entitled to any relief.

J.P. CHAND, Presiding Officer
TE fawedl, 31 W, 2012

1.31.3487,—sTeifies faarg sfutm, 1947 (1947 97
14) Y U7 17 & STTE0 H S TR g 6 & e
F Hag Prforel o o wHS & g orely | fafde
i foar #5550 wen i fewovss =mes,
AT & SoTe (R we SieiteTedl/ Tasiidl/135/2003 ) T
TR I & T i TR F 26~10-2012 FY WG g0
g7

[H. T& - 12012/171/2002- 378 SR (F-11)]
viter T, erqum aifasrd
New Delhi, the 31st October, 2012

8.0. 3487.—In pursuance of Section 17 of the Industrial
Disputes Act, 1947 (14 of 1947) the Central Govemment
hereby publishes the Award (Ref. No. CGIT/NGP/135/2003)
of the Central Government Industrial Tribunal/Labour
Court, Nagpur now as shown in the Annexure in the
Industrial Dispute between the employers in relation to the
management UCO Bank and their workman, which was
received by the Central Government on 26-10-2012,

[No. L-12012/171/2002-IR(B-11)]
SHEESH RAM, Section Officer
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ANNEXURE

BEFORE SHRI J.P.CHAND, PRESIDING OFFICER,
CGIT-CUM-LABOUR COURT,NAGPUR

Case No, CGIT/NGP/135/2003 Date: 09-10-2012.

Party No.1 : The Zonal Manager,

UCO Bank, Zonal Office, Behind Alankar
Talkies, Bhagwaghar layout,
Dhararpeth, Nagpur-440 010.

Versus

. Shri Suresh Mangal Kanojiya,
R/o. Plot No. 48, Jeewan Chayya Nagar,
Swavlambhi Nagar, Nagpur.

AWARD
{Dated: 9th October, 2012)

Party No.2

In exercise of the powers conferred by clause (d) of
sub-section (1) and sub-section 2(A) of section 10 of
Industrial Disputes Act, 1947 (14 of 1947) ("the Act" in
short), the Central Government has referred the industrial
dispute between the employers, in relation to the
management of UCQ Bank and their workman, Shri Suresh
Kanojiya, for adjudication, as per letter No. L-12012/171/
2002-IR (B-II) dated 17-03-2003, with the following
schedule:—

“Whether the action of the management of UCO Bank
through its Zonal Manager, Dharampeth, Nagpur in
terminating the services of Shri Suresh S/o. Mangal
Kanojiya orally from services w.e.f. 04-06-2002 is legal &
justified? If not, what relief is the workman entitled to?”

2. On receipt of the reference, the parties were noticed
to file their respective statement of claim and written
statement and accordingly, the workman, Shri Suresh
Kanojiya, ("the workman" in short), filed the statement of
claim and the management of UCQ Bank, ("Party Ne. 1" in
short) filed its written statement.

The case of the workman as presented in the statement
of claim is that he has passed class VIl and he was
employed al Swavalambi Nagar Branch of party no. 1 for
the first time in May, 1997 on casual basis to fill water in
coolers and to fetch water and to do cleaning work and
payment was made to him by party no. 1 on'weekly basis
on vouchers and from May, 1997, he was employed with
party no. 1 till 18-08-2001 or thereabout, with technical
breaks, in order to defeat his claim of becoming a permanent
workman and his name was also not entered on the rolls of
the branch. The further case of the workman is that since
18-08-2001, he was treated as a daily wager by the party no.
| and wages was being paid to him on weekly basis on
vouchers and from 18-08-2001 to 04-06-2002, he worked
continuously with party no. | on each and every day
including holidays, from 8.30 AM t09.10 PMand completed

292 61/}2 =277

299 days of work and on 04-06-2002, his services were
terminated illegally, arbitrarily and high handedly and he
was paid an amount of Rs. 560 on 11-05-2002 on a voucher
for the services rendered for a period of seven days from
05-05-2002 to 11-05-2002 and his wages for the period from
12-05-2002 to 04-06-2002 was not paid and his services
were not regularized by the party no. 1, though he was
entitled for regularisation and as he was working in both
shifts of the branch, from 8AM to 4PM and from 5PM to
10PM, he used to get wages on two vouchers for the two
shifts and he was getting Rs. 80 per day for working in the
day shift and Rs. 40 for working in the evening shift and he
was working as a sweeper and so also as a peon and he
was cleaning the tables, handing over tokens to the
customers and also doing other works and at present, one
Kamlesh Sawarkar is working in his place on temporary
basis and duties performed by him were of permanent
nature and the party no. 1 engaged him intentionalty on
casual basis temporarily for years together, to deprive him
of the status and privilege of permanent workman and there
are four posts of peon in Swavlambi Branch and only two
peons are working and there is no sweeper in the said
branch at present and though ample work is available, party
no. 1 is avoiding to continue him only to harass him. It is
also pleaded by the workman that at the time of termination
of his services orally, no retrenchment compensation was
paid and in the preceding one year of his termination, he
had completed 240 days of work and as such, the
termination is nothing but victimization and colourable
exercise of power by the bank and as the termination was
made in contravention of the provisions of section 25-F of
the Act, it is illegal, improper and bad in law.

The workman has prayed for his reinstatement in service
with regularisation, back wages, seniority and all other
consequential benefits.

3. In the written statement, it is pleaded by the party
no.l inter-alia that the workman was not employed at
Swavlambi nagar branch in May, 1997, but he was given
specific work of cleaning the premises that too for 1'2 hours
in the morning and the same was not in the nature of
employment and the workman was asked to perform the
work of filling of water in the coolers, fetching of water and
cleaning the premises and the payment was made on
voucher indicating the purposes for which the payment
was made and on occasions, between May, 1997 till August,
2001, the workman came for work and the workman was
never appointed in the Bank as an employee and as he was
not appointed in any capacity for the work, the question of
giving any technical break does not arise at all and the
workman has no right or claim, as he was not an employee
of the bank, so the question of defeating the claim of the
workman does not arise or survive for any consideration
and there was no question of granting any status or
permanency to the workman and there was also no reason
for entering his name in the muster-roli and there was no.
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contract for providing work to the workman or any
guarantee to provide him miscellaneous work and salary of
a regular employee is paid by pay slip and the workman
was not entitled for the benefits or privileges of a reguiar
employee, as he was not an employee of the Bank and
there is no question of workman working on holidays as
on holidays, Bank remains close and the workman never
worked from 8.30 AM to 9PM and his engagement was
only for 1% hours per day and the workman did not work
continuously from 18-08-2001 without any break and he
also did not work for 299 days and thére was no question
of termination of the services of the workman w.e.f.
04-06-2002, as he was never appointed in the Bank and
workman did some work for some time in May, 2002 and the

workman was getting some remuneration not in the form of -

any wages, but for doing the specific work as mentioned in
the vouchers and the workman did not work from
04-06-2002 to 11-06-2002 and there was a regular part time
.sweeper at Swavlambi Nagar Branch and any banking
operation done by the workman was without any
instructions from the bank and was done by him for his
own benefit with ulterior motive and with an eye on legal
remedy and the chart furnished in the statement of claim
by the workman regarding the duties performed by him
between 18-08-2001 to 04-06-2002 is incorrect and the
provisions of section 25-F of the Act are not applicable
and the workman is not entitled to any relief.

4. Apart from placing reliance on documentary evidence,
both the parties have led oral evidence in support of their
respective case. The workman in order to prove his case
has examined himself as a witness and filed his evidence
on affidavit. In his examination-in-chief, the workman has
reiterated the facts mentioned in the statement of claim. In
his cross-examination, the workman has admitted that the
bank did not issue any written appointment order to him
and he was engaged on daily wages and muster is
maintained in respect of permanent employee and his name
Wwas not entered in the muster register, he being a daily
wager and Bank remains closed on Sundays and holidays.

5. One Shrikant Manohar Joshi has been examined as a
witness on behalf of the party no. 1. His evidence is also
on affidavit. In his examination-in-chief, the wirness for the
party no. 1 has also reiterated and facts mentioned in the
written statement. However, in his Cross-exanination, the
witness has stated that the workman was working on daily
wages basis and the chart of the working days furnished
by the workman is in accordance with the vouchers filed
by the Bank and no written termination order was issued to
the workman and he was also not paid any retrenchment
compensation and the workman had worked for 299 days
preceding the 12 calendar months of the date of his
termination.

6. During the course of argument, it was submitted by
the learned advocate for the workman that it is clear from
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the oral evidence and documentary evidence on record
and especially from the admission of the witness for the
party no. 1 that the workman had worked for 299 days in ,
the preceding 12 calendar months of the date of his
termination i.e. 04.06.2002 and at the time of termination of
the services of the workman, the mandatory provisions of
section 25-F of the Act were not complied with and as
such, the termination is illegal and the workman was
performing permanent nature of work and also gained
experience in different banking operations and the work,
which the workman was performing is stilt available and as
such, the workman is entitled for reinstatement in service
with continuity, full back wages and all other consequential
benefits including regularisation of his services,

In support of the conientions, the learned advocate for
the workman placed reliance on the decisions reported in

12012(2) Mh. L.J. 570(SC) (H.S. Rajshekhar Vs, State Bank

of Mysore), 2011 (5) MH./L.J. 503 (S5C) (Devinder Singh Vs.
Municipal Counsil, Sanpur), 2008 (1) Supreme-256
(Hindusthan Petroleum Co. Ltd. Vs. Ashok Ambre), 2008
(3)Mh. L.J. 660 (Shyamrao Vs. State of Maharashtra), (1997)
IISCC-396 (Rattan Singh Vs. Union of India), 1985 LAB IC-
1325 (Chimanbhai Vs. The Manager) and 1993 I CLR-205
(Oriental Bank of Commerce Vs, Presiding Officer).

7. Per contra, it was submitted by the learned advocate
for party no. 1 that the workman was never appointed
against any post in the Bank and he did not work
continuousty and his engagement was for only 1% hours
daily, purely on casual and daily wages basis and as and
when required and as the workman was not appointed to
any post, there was no question of his termination from
services by the Bank on 04.06.2002 and the provisions of
section 25-F of the Act are not applicable to his case and
the workman is not entitled for any relief. In support of
such contentions, the learned advocate for the party no. 1
place reliance on the decisions reported in 1996 I1 CLR-826
(Allahabad Bank Vs. Shri Prem Singh), W.P. No. 5267/2008
(Smt. Nirvanda Sahadeo Zibe Vs. The Nagpur Mahila
Nagrik Saharkari Bank Ltd.) and Writ Petition no. 478/2002
(Ku. Vijaya Vs. Bank of India),

So, Keeping in view the principles enunciated by the
Hon'ble Apex Court and Hon'ble High Courts in the
decisions cited by the learned advocates for the parties,
the present case in hand is to be considered.

8. At this juncture, I think it necessary to mention here
that in the decision reported in 2012 (2) Mh, L.J-570 (Supra),
the Hon'ble Apex Court in the concluding paragraph of the
Judgment have been pleased to mention that, “This decision
shall not be treated as a precedent, as the same has been
rendered keeping in mind the peculiar facts and
circumstances of this case.” Hence, with respect, | am of
the view that there is no need for consideration of the
above mentioned deciston while deciding the present case
in hand.
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9. The Hon'ble Apex Court in the decision reported in
2011(5) Mh. L.J. 503 (Supra} have held that, "the source of
employment, the method of recruitment, the terms and
conditions of employment/contract of service, the quantum
of wages/pay and the mode of payment are not all relevant
for deciding whether or not a person is a workman and
Labour Court/Industrial Tribunal is required to consider as
to whether the person is employed in an industry for hire
or reward for doing manual, unskilled, skilled, operational,
technical or clerical work in an industry and once the test
of employment for hire or reward for doing the specified
type of work is satisfied, the employee would fall within
the definition of workman."

In this case, it is clear from the pleadings of the parties
and the evidence on record that the workman was never
appointed against any post in the Bank and he was engaged
on casual basis on daily wages and such engagement was
also not in accordance with the Rules and Regulations of
recruitment applicable to the Bank. However, applying the
principles enunciated by the Hon'ble Apex Court as reported
in2011 (5) Mh. 1..J.-503 (Supra) to this case, it is found that
the workman is a “Workman” as defined in Section 2 (S) of
the Act. There is no dispute that the party no. 1 is an
industry as defined in the Act.

190. So far application of the provisions of Section 25-F
of the Act is concerned, it is clear from the provisions of
Sections 25-F and 25-B of the Act and the principles
enunciated by the Hon'ble Courts in the decisions cited by
the learned advocates for the parties that no workman
employed in any industry who has been in continuous
service for not less than one year under an employer shall
be retrenched by that employer, until the workman has
been given one month's notice in writing indicating the
reasons for retrenchment or the workman has been paid in
lieu of such notice, wages for the period of the notice and
retrenchment compensation and working for 240 days ina
period of 12 months amounts to one year of continuous
service.

In this case, it is clear from the evidence of the workman,
the documents produced by the bank and the admission of
the witness for the party no.! that the workman worked for
more than 240 days in the preceding 12 calendar months of
04.06.2002. It is also the admitted case of the parties that
the mandatory provisions of Section 23-F of the Act were
not complied with at the time of the termination of the
services of the workman. So, the termination of the services
of the workman without compliance of the mandatory
provisions of Section 25-F of the Act is illegal and the same
amounted to retrenchment from services.

11. Now, the question remains for consideration is as to
what relief or reliefs the workman is entitled. In this regard,
1 think it proper to mention about the principles enunciated
by the Hon'ble Apex Court in the case, between the "In-
charge officer and another versus Shankar Shetty” reported

in 2010(8) SCALE-583 which is a later decision of the
Hon'ble Apex Court of the same co-ordinate bench than
the decision reported in 2011 (5) Mh.L.J-503 (Supra} and is
binding as per the settled judicial precedent. In the said
decision, Hon'ble Apex Court have held that, "Industrial
Disputes Act, 1947. Section 25F/Daily wager. Termination
of service in violation of Section 25(F)/Award of monetary
compensation in lieu of reinstatement/Respondent was
initially engaged as daily wager by appellants in 1978, His
engagement continued for about 7 years intermittently up
to 06.09.85. Respondent raised industrial dispute relating
to his retrenchment alleging violation of procedure
prescribed in Sec. 25(F) of the Act. Labour court rejected
respondents claim: holding that Section 25(F) of the Act
was not attracted since the workman failed to prove that he
had worked continucusly for 24¢ days in the calendar year
preceding his termination 06.09.85. On appeal, High Court
directed reinstatement of Respondent into service holding
that termination of respondent was illegal. Whether an order
of reinstatement will automatically follow in a case where
engagement of a daily wager has been brought to an end in
violation of Section 25(F) of the Act-Allowing the appeal-
held:

The High Court erred in granting relief of reinstatement
to the respondent. The respondent was engaged as daily
wager in 1978 and his engagement continued for about 7
year intermittently up to September 6, 1985 i.e. about 25
years back. In a case such as the present one it appears to
us that relief of reinstatement cannot be justified and instead
monetary compensation would meet the ends of justice. In
our considered opinion the compensation of rupees one
lakh (Rs. 1,00,000) in liew of reinstatement shall be
appropriate, just and equitable”.

In this case, the workman was engaged by party no.1
on daily wages basis in May 1997 and his engagement
continued for about five years intermittently up to
04.06.2002, about ten years back. In view of such facts and
circumstances of the case the principles enunciated by the
Hon'ble Apex Court as mentioned above are squarely
applicable to the present case at band. Applying the said
principles, it appears to me that a relief of reinstatement is
not justified in this case and instead monetary
compensation would meet the ends of justice. In my
considered opinion compensation of Rs. 50,000 (Rupees
fifty thousand only) in lieu of reinstatement shall be
appropriate, just an equitable. Hence it is ordered:—

ORDER

The action of the management of UCO Bank through its
Zonal Manager, Dharampeth, Nagpur in terminating the
services of Shri Suresh S/0. Mangal Kanojiya oraily from
services w.e.f. 04.06.2002 is illegal & unjustified. The
workman is entitled for monetary compensation of
Rs. 50,000 in lieu of reinstatement. He is not entitled for any

other relief,
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The party no. 1 is directed to pay the compensation of
Rs. 50,000 to the workman within one month from the date
of Publication of the award in the official gazette.

J.P. CHAND, Presiding Officer

7 feeelt, 31 egE, 2012
1.0, 3488 —3feiifies faaw sfufiem, 1947 (1947 &7
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fob & yeiuda & ag frieel ot o= e @ o
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HYUHTO/ T FATEE, TR ® Y9 (G ge

HrhtaTmEd asiiie2/2003) Y Wi w3t £ < I

HRT T 26-10~2012 T W g1 41 |
[§. Te-17012/29/92-37¢ 1 (-11)}
W9 T, ST ey
New Delhi, the 31st October, 2012

5.0. 3488.—In pursuance of Section 17 of the Industrial
Disputes Act, 1947(14 of 1947) the Central Government
hereby publishes the Award (Ref. No. CGIT/NG P/62/2003)
of the Central Government Industrial Tribunal/Labour
Court, Nagpur, now as shown in the Annexure, in the
Industrial Dispute between the employers in relation to the
management National Insurance Co. Ltd. and their workmen,
which was received by the Central Government on
26-10-2012.

[No. L-17012/29/92-TR(B-IT)]
SHEESH RAM, Section Officer
ANNEXURE

BEFORE SHRI J.P. CHAND, PRESIDING OFFICER,
CGIT-CUM-LABOUR COURT, NAGPUR

Case No. CGIT/NGP/62/2003 Date: 15.102012.

Party No. 1 The Divisional Manager, '

' National Insurance Co. Ltd.,

Firdos Chambers, Wardha Road,

Ramdaspeth, Nagpur-440012.
Versus

Shri Ramdas Jethuji Telote,

Berde Layout Borgaon,

Party No.2

Gorewada Road, Nagpur-13
AWARD
(Dated: 15th October, 2012)

In exercise of the powers conferred by clause (d) of
sub-section (1) and sub-section 2(A) of Section 10 of
industrial Disputes Act, 1947 (14 of 1947) ("the Act" in

WmEE M
Vbl a b HEG R N**qu"l qqum Wb b HfWWM

short), the Central Government has referred the industrial
dispute between the employers, in relation to the
management of National Insurance Corporation Ltd. and .
their workman, Shri Ramdas Jethuji Telote, for adjudication
to the Central Government Industrial Tribunal-cum-Labour
Court, Jabalpur, as per letter No.L-17012/29/92-IR (B-II)
dated 7.12.1992, with the following schedule:-

"Whether the action of the management of National
Insurance Corporation Ltd., Divisional Manager, Nagpur,
relating to their branch No. 3 Sader, Nagpur in terminating
the services of Shri Ramdas Jethuji Telote, causal waterman
on daily wages basis w.e.f. 2.6.1987 and not considering
him fit for the post of sub-staff on regular basis while
recruiting fresh hands U/s 25-H of 1.D. Act is legal &
Jjustified? If not, to what relief the workman is entitled?”

2. On receipt of the reference, the parties were noticed
to file their respective statement of claim and written
statement and accordingly, the workman, Shri Ramdas
Jethuji Telote ('the workman" in short) filed the statement

. of claim and the management of National Insurance’

Corporation Ltd. ("Party No. 1" in short) filed its written
statement.

The case of the workman as projected in the statement
of claim is that he was working on regular basis in branch
No.3 of party No. | from the beginning of the month of
September, 1985, with a monthly salary of Rs. 90 and he
had completed more than 240 days of work, but party No. 1
without taking into consider the said fact, terminated his
services without any notice and submitted requisition to
the Employment Exchange to send the list of candidates
for appointment of peon and he made an application on
03.09.1990 to consider his case for appointment as a peon,
but his case was not considered and such action of party
No.l was illegal and he also submitted a reminder on
05.04.1991 to party No. 1, but his grievances were not
considered and party No. 1 by their letter dated 12.02.1992
intimiated the local SC/ST Association that his case would
be considered, when his name would be sponsored by the
Employment Exchange and party No. | illegally did not
consider his past services and as he had completed 240
days of work, prior to the date of his termination, he is
entitled for ail the benefits as provided in the Act.

The workman has prayed to direct the party No. I to
appoint him as a full time peon (sub-staff) and to pay him
full back wages from the date of his termination till the date
of his appointment.

3. The party No. | in their written statement has pleased
inter-alia that the workman had worked on contact basis
on daily wages of Rs. 10 U/s 2(3)(bb) of the Act and on the
expiry of the stipulated period of contract, this services
automatically expired and he was never engaged on
monthly basis and the workman was never in their

[ X B

0o ,*'14,;4!‘.%"% .
b



HIE 1 WY : T 24, 2012/3089W 3, 1934 ' 8363

{9 I—EUg 3(Gi)]

continuous service and he had not compieted 240 days of
work during the period of 12 calendar months preceding
tHe date of the alleged termination, i.. 2.6.1987. The further
case of party No. 1 is that the workman worked from
1.01.1986 t0 23.07.1986 and he remined absent from work
from 24.07.1986 to October, 1986 and he had never worked
as a sub-staff and he did not fulfill the norms required for
recruitment of the post of sub-staff and the recruitment
authority is the Regional Officer at Pune and the Divisional
Officer at Nagpur has no power to offer appointment or
recruit the sub-staff. The further case of party No. | is that
the workman worked for 9 days, 21 days, 11 days, 27 days,
28 days, 30 days, 23 days, 5 days, 4 days, 22 days, 2 days,
15 days, 9 days, 20 days, 22 days and one day in January,
February, March, April, May, June, July, October,
November and December of the year 1986 and January,
February, March, April, May and June of the year, 1987 on
contract basis on daily wages of Rs. 10 respectively and
as such, he is not entitled to any relief.

4. In his rejoinder, the workman has pleasded that he
had not worked with party No. 1 on contract or on daily
wages basis and he worked as an employee on payment of
monthly wages, with the assurance that he would be
absorbed in the services as a sub-staff and documents
were also demanded from him to absorb him as a sub-staff,
but at the I1th hour, he was dropped from the list of
candidates to be employed as sub-staff and some
favourable candidate were given employment and he did
not remain absent as claimed by the Party No. 1 and he
fulfilled the norms required for appointment as a sub-staff.

5. In support of his claim, the workman has examined
himself as a witness. The examination-in-chief of the
workman is on affidavit. In his examination-in-chief, the
workman has reiterated the facts mentioned in the statement
of claim and rejoinder. However, in his cross-examination,
he has admitted that he has not filed any appointment
order regarding his appointment on 1.09.1985 and his
affidavit is in English language and he does not know the
contents of the same. The workman has further admitted in
his cross-examination that he worked for 9 days in January,
1986 and a sum of Rs. 90 was paid to him on voucher and
he worked for 21 days in February, 1986, 11 days in March,
1986, 27 days in April, 1986 and 28 days in May, 1986 and
wages @ Rs. 10 per day was paid to him. The workman has
further admitted that he worked till 23.07.1986 on daily
wages basis @ Rs.10 per day, as and when required. He
has further admitted that he worked with the Party No.1
from 27.10.1986 to 1,06.1987, as and when required basis
and he worked for 5 days in October, 1986, 4 days in
November, 1986, 22 days in December, 1986, 2 days in
January, 1987, 15 days in February, 1987, 9 days in March,
1987, 20 days in April, 1987, 22 days in May, 1987 and 1 day
in June, 1987 and Wages @ Rs. 10 per day was paid to him
on vouchers. He has also admitted that he has not filed

U242 GZ/)2-28

any document to show that he was in continuous service
from 01.09.1985 to 01.06.1987 with Party No.1.

6. No oral evidence was adduced by the Party No.1

7. The ¢laim of the workman is that he had worked for
more than 240 days preceding the 12 calendar months of
the date of his termination i.e. 2.06.1987 and as his services
were terminated without any notice, he is entitled for the
benefits as provided in the Act.

The Party No. | has denied the claim of the \x;or]qnaﬁ.
According to the Party No. 1, the engagement of the

. workman was on contract basis and he had not completed

240 days of work in the preceding 12 calendar months of
02.06.1987.

8. No evidence has been adduced by the Party No. 1 to
show that the workman was engaged on contract basis .
Hence, the claim of the Party No. ! in that regard cannot be
entertained.

However, from the schedule of the reference, the
materials placed on record and the admission of the
workman in his cross-examination, it is clear that the
engagement of the workman by the Party No. 1 was not on
regular basis and he was engaged on daily wages basis as
and when required by the Party No. 1.

9. In view of the stands taken by the parties, I think it
apt to mention the principles enunciated by the Hon'ble
Apex Court in this regard, before embarking upon the
discussion on the merit of the case.

The Hon’ble Apex court, in the decision reported inAIR
1966 SC-75 (employees, Digawadih Colliery Vs. Their
workmen) have held that: '

“Though section 25-F speaks of continuous service
for not less than one year under the employer, if the
workman has actually worked for 240 days during a
period of 12 Calendar months both the conditions
are fulfilled. The definition of “Continuous Service”
need not be read into Section 25-B. The fiction
converts service of 240 days in a period of twelve
calendar months into continuous service for one
complete year. The amended Section 25-B only
consolidates the provisions of Section 25(B) and
2(eee) in one place ,adding some other matters. The
purport of the new provisions, however, is not
different. In fact, the amendment of Section 25-F of
the principal Act by substituting in clause (b) the
works “‘for every completed year of continuous
service” has removed a discordance between the
unamended Section 25-B and the unamended Cl1. (b)
of Section 25-F. Ne uninterrupted service is
necessary, if the total Service is 240 days in a period
of twelve calendar months either before the serveral
changes or after these. The only change in the Act is
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that this service must be during a period of twelve
calendar months preceding the date with reference
to which calculation has to be made. The last
amendment has now removed a vagueness which
existed in the unamended section 23-B".

10. In the decision reported in AIR 1981 SC-1253
(Mehanlal Vs. M/s, Bharat Electronic Ltd.), the Hon'ble
Apex Court have held thai,

"Industrial Disputes Act {14 of 1947). Section 25-B
(1) and (2)-Continuous service-Scope of sub-
sections (1) and (2) is different, (wards and phrases-
Continuous Service), '

Before a workman can complain of retrenchment
being not inconsonance with Section 25-F, he has to
show that the has been in continuous service for not

less than one year under that emplover, who has -

retrenched him from service. Section 25-B as the
dictionary clause for the expression "continuous".
Both in principle and are precedent it must be held
that Section 25-B (2) comprehends a situation where
a workman to not in employment for a period of 12
calendar months, but has rendered for a period of
240 days within the period of 12 calendar months
commencing and counting backwards from the
relevant date, i.e. the date of retrenchment. If he has,
he would be deemed to be in continuous service for
aperiod of one year for the purpose of Section 25-B
and chapter V-A".

11. The Hon'ble Apex Court in the decision reported in
AIR 2003 SC-38 (M/s. Essen Deinary Vs. Rajeev Kumar)
have held that:

"Industrial Disputes Act (14 of 1947) S.25-F, 10-
Retrenchement compensation-Termination of
services without payment of -Dispute referred to
Tribunal-Case of weorkman/claimant that he had
worked for 240 days in a year preceding his

termination-Claim denied by management-Onus lies

upon claimant to show that he had in fact worked for
240 days in a year-In absence of proof of receipt of
salary, the affidavit of the workman is not sufficient
evidence 1o prove that he had worked for 240 days
in a year preceding his termination."

12. The Hon'ble Apex Court in the decision reported in
{2005} 5 SCC-100 (Reserve bank of India Vs. S. Mani) have
that: '

"Industrial Disputes Act, 1947-85.25-F, 25-N, 25-B
and 11-240 days' continuous Service Onus and burden
of proof with respect to-Evidence sufficient to
discharge-Failure of Employer to prove a defence
. (of abandonment of service) if sufficient or amounted
to an admission, discharging the said burden of proof
on the workman discharged, merely because

employer fails to prove a defence or an alternative
plea of abandonment of service-Filing of affidavit of
workman to the effect that he had worked for 240
days continuously or that the workman had repeated
representations or raised demands for reinstatement,
is not sufficient evidence that can discharge the said
burden-Other substantive evidence needs to be
adduced to prove 240 days' continuous service-
Instances of such evidence given.

The initial burden of proof was on the workmen to
show that they had completed 240 days of service. The
Tribunal did not consider the question from that angle, It
held that the burden of proof was upon the appellant on
the premise that they have failed to prove their plea of
abandonment of service. '

Filling of an affidavit is only his own statement in his
favour and that cannot be regarded as sufficient evidence
for any court of Tribunal to come to the conclusion that a
workman had in fact, worked for 240 days in a year. Such
evidence might include proof of receipt of salary or wages
for 240 days or order or record of appointment or
engagement for this period or the terms and conditions of
his offer of appointment, or by examination of any other
witness in support of his case.

So, it is clear from the principles enunciated by the
Hon'ble Apex Court in the decisions mentioned above that
for applicability of Section 25-F of the Act, it is necessary
to prove that the workman worked for 240 days in the
preceding 12 calendar months comencing and counting
backwards from the relevant date and the burden of such
proof is upon the workman.

13. The present case in hand in now to be considered
with the touch stone the principles enunciated by the
Hon'ble Apex Court and it is to be found out, ifthe workman
has been able to prove that he had infact worked at least
for 240 days in a year preceding his termination. According
to the workman, his services were terminated on 2.06. 1987,
So, it is necessary for the workman to prove that in the
preceding 12 calender months of 2.06.1987, he had worked
for 240 days.

On perusal of the materials on record, it is found that
except his evidence on affidavit, he has not filed any valid
document or has adduced any other evidence that he had
worked for 240 days in the preceding 12 calendar months
of 2.06.1987. He has admitted in his cross-examination
about the days of his engagement from January, 1986 till
1.06.1987 and from the own admission of the workman, it is
found that he had not worked for 240 days in the preceding
12 calendar months of 2.06.1987. The workman has also
failed to adduce any legal evidence to show that the Party
No. | appointed Peon on regualr basis.
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As the workman has failed to satisfy the eligibility
qualification prescribed in Section 25-F read with section
28-B of the Act, the provisions of Section 25-F are not
applicable to his case and as such, he is not entitled for
any relief. Hence, it is ordered:—

ORDER

The reference is answered against the workman. The
workman is not entitled to any relief.

J.P. CHAND, Presiding Officer
¢ faeett, 31 STagEy, 2012
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New Delhi, the 31st October, 2012

S.0. 3489.—In pursuance of Section 17 of the Industrial
Disputes Act, 1947(14 of 1947), the Central Government
hereby publishes the Award (Ref. No. 101/2011) of the
Central Government Industrial Tribunal/Labour Court,
Chennai now as shown in the Annexure in the Industrial
Dispute between the employers in relation to the
management of Canara Bank and their workman, which
was received by the Central Government on 26-10-2012.

[No. L-12012/56/201 1 -IR(B-IT}]
SHEESH RAM, Section Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
CHENNAI

Friday, the 19th October, 2012
PRESENT

INDUSTRIAL DISPUTE No. 10172011

{In the matter of the dispute for adjudication under
clause (d) of sub-section (1) and sub-section 2(A) of Section
10 of the Industrial Disputes Act, 1947(14 of 1947), between
the Management of Canara Bank and their Workman]

AN.JANARDANAN, Presiding Officer
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BETWEEN:
Sri V. Nagendran It Party/Petitioner
AND

The Senior Manager 2nd Party/Management
Canara Bank
Overseas Branch, Vela Tower

46, Azad Street, Khaderpet

Tirupur-641601
APPEARANCE:
For the 1st Party/Petitioner : M/s Balan Haridas,
Advocates
For the 2nd Party/ M/s Sree & Associates,
Management Advocates
AWARD

The Central Government, Ministry of Labour &
Employment vide its Order No. 1.-12012/56/201 1-IR(B-II)
dated 30.11.2011 referred the following Industrial Dispute
to this Tribunal for adjudication.

The schedule mentioned in that order is:

"Whether the action of the management of Canara
Bank, Tirupur in terminating the services of Sri V.
Nagendran, Part-Time Employee w.e.f. 28.04.2009 is
justified or not? What relief the workman is entitled
to?"

2. After the receipt of Industrial Dispute, this Tribunal
has numbered it as ID 101/2011 and issued notices to both
sides. Both sides entered appearance through their
respective counsel and filed their Claim, Counter and Reply
Statement as the case may be.

3. The contentions in the Claim Statement briefly read
as follows:

Petitioner with a qualification of study upto 9th standard
stood engaged as Part-Time employee on 28.09.1998 on a
leave vacancy, On 15.10.2003 he came into regular vacancy.
On a request for his regularization on 28.10.2005 the same
was communicated on 11.11.2005 to the Circle Office of the
Respondent/Bank strongly recommending the request.
Thereafter his employment details were sought for by the
Circle Office vide letter dated 05.12.2007 which was
furnished. While so, he was asked not to sign in the
employment register by the Branch Manager and was asked
to simply work and go with effect from the end of 2007.
With petitioner's insistence to maintain the record he was
orally terminated on 28.04.2009. Thereafter Bank engaged
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M. Myilsamy, a fresher, junior to the petitioner. Petitioner
had been working from 0900 AM to 0900 PM every day,
doing the work of a Sub-Staff but he was termed to be a
daily wager and paid monthly wages of Rs. 2,500. He had
worked for more than 480 days within 24 Calendar months
entitling to be made permanent as per Section-3 of the
Tamil Nadu Industrial Estabiishment (Conferment of
Permanent Status) Act, 1981. He also worked for more than
240 days within 12 calendar months, The action amounts
to retrenchment. There was no compliance of Section-25F
of the ID Act rendering the termination void ab-initio. There
is also violation of Section-25H of the ID Act. Request to
reinstate him being of no avail ID raised which having
failed the reference is occasioned. It was alleged that the
petitioner was not recruited as per the procedure. Work of
petitioner is perennial in nature. His engagement was on
permanent basis in the available vacancy. Petitioner has
not been gainfully employed after the termination. The
action is illegal, arbitrary, contrary to law in violation of 11D
Act provisions and principles of natural justice and it is
sought to be set aside directing his reinstatement with full
back wages, continuity of service and all other attendant
benefits.

4. Counter Statement averments bereft of unnecessary
details are as follows:

As per the existing guidelines when a regular Part-Time
Emplcyee was on leave, on his absence alternate
arrangement is made. Petitioner was intermittently engaged
al the Branch to do sweeping work. He had never undergone
any recruitment process. He was not engaged on a regular
basis in any sanctioned vacancy but was on daily wage
basis intermittently on need basis. Branch Office is not
empowered to recruit. Such person once engaged cannot
claim absorption in regular cadre. Petitioner used to
ascertain availability of work for such engagement and
after May 2009, petitioner stopped arrival at the Bank. No
question of oral termination arises. Petitioner's qualification
is not to the knowledge of the Respoandent. It is denied
that he was engaged on a regular vacancy from 15.10.2003.
No appointment letter was issued to him. Recruitment at
Part-Time employee is done as per guidelines at Circle Level
Administration. Forwarding the representation cannot be
construed as commitment to absorption. It is trite that such
engagement could not create right for regularization,
Petitioner was engaged only as a coolie being paid daily
charges. Myilsamy was not engaged as a regular Part-Time
Employee. Both are akin. Section-25F is not attracted.
Regularization cannot be a mode of recruitment. Section-
2Z5H is also not attracted. Respondent cannot recruit
through backdoor. Decision in Uma Devi's case deprives
the right to be absorbed as he is not the holder of a post. In
the nature of the work, Part-Time employees are not required
to work for the full working hours like other employees. It
is denied that petittoner was terminated for the insistence
on maintenance of the register. Respondent does not know

his present employment details. The claim is only an attempt
to gain backdoor entry into regular service on false
grounds. The same is only to be dismissed. i

5. Reply Statement averments in a nutshell are as follows:

There are no guidelines or recruitment process in the ’
case of Class-1V servants. Petitioner was engaged
continuously and not intermittently. It is denied that the
petitioner did not come for work from May 2009, To deny
regularization to the petitioner Myilsamy was engaged.
The rules of the Respondent will be overridden by
statutory provisions. Petitioner is in grave distress now,
his having lost his only source of livelihood.

6. Points for consideration are:

(i) Whether the termination of the services of Sri V.
- Nagendran, Part-Time employee w.e f 28.04,.2009

is justified or not?
(i) To whatrelief the concerned workman is entitled?

7. The evidence consists of the oral evidence of WW1
and Ex, W1 to Ex. W9 on the petitioner's side and that of
MW1 and Ex.M1 and Ex.M2 on the Respondent's side.
Points (i) & (ii)

8. Heard both sides. Perused the records, documents,
evidence and written arguments on either side. Both sides
argued in terms of the respective contentions in their
pleadings. The prominent arguments on behalf of the
petitioner are that petitioner has completed 240 days during
12 calendar months and he has acquired permanent status.
He has also been recommended for regularization
admittedly. He had been working since 28.09.1998 evidently.
As admitted by MW vacancy is still there for Part-Time
Employee. From Ex. W1 and Ex.W2 and the testimony of
MW1 it is seen that he was doing work of a continuous
nature and the period of his engagement stood computed
upto 9 years. Though Myilsamy is stated to be working on
daily wages and not regularly, no details in respect of his
wages have been produced. Hence drawing adverse
inference it could be inferred that petitioner was being
terminated orally engaging a fresh hand in his place. It is
therefore clear that there is violation of Section-25F, 25G
and 25H of the 11y Act.

9. Reference was made to the decision of the Apex Court
in:

-— DIVISIONAL MANAGER, NEW INDIA
ASSURANCE CO. LTD. VS. A,
SANKARALINGAM (2008-10-8CC-698)} wherein
it was "Held, a bare perusal of the two definitions
reveals that their applicability is not limited to
only full-time employees but requirement is that
the workman claiming continuous service must
fulfil the specific conditions amongst others taid
down in the two provisions so as to seek the
sheiter of S.25-F-A workman employed on a part-
time basis but under the control and supervision
ofan employer is a workman in terms of $.2(s) of
the Act, and is entitled to claim the protection of

-’
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§.25-F - Preponderance of judicial opinion is that
a workman working even on a part-time basis
would be entitled to benefit on S. 25-F of the Act”.

It is settled law that for attracting the applicability of
Section-25G of the 1D Act, it is sufficient for him to plead
and prove that while effecting retrenchment the employer
violated the rule of last come first go without a tangible
reason. Without complying with the requirements of
Section-25F(a) and (b) of the iD Act the termination
amounts to retrenchment rendering the action nuil and void
whereby the emoloyee is entitled to continue or deemed to
continue in service as if the service was not terminated.
Again Uma Devi's case has no application to the facts of
the case herein since under Section-30 of the 1D Act
employing badlis, casuals or temporaries and to continue
as such for years with the object of depriving them of the
status and privileges of permanent employees is an unfair
labour practice on the part of the employer under ltem-6 of
Schedule-1V. The claim is for reinstatement and other
benefits and not for regularization. For violation of Section-
25F of'the ID Act a defence of a regularization in employment
cannot be apt to be taken. Hence decision in Uma Devi's
case is of no avail.

10. Under Clause-e of Ex.M|-Recruitment Norms for
PTEs and Other Related Guidelines, eligibility of workman
like petitioner for employment in regular vacancies is
provided for. Here the question is whether the petitioner is
entitled to reinstatement for violation of Section-25F of the
ID Act. The question of his reqularization is an alien
consideration. The statutory provisions could be found to
have overriding effect on service regulations which may
come into conflict with such statutory provisions. Under
the 1D Act provisions when the rights of the petitioner are
protected on fulfilment of conditions prescribed there under
na service regulations can take precedence of the statutory
provisions and it is for the 1D Act provisions to prevail
upon. When once the petitioner is shown to have worked
for 240 days in 12 calendar months, he is entitlted to the
benefits of Section-25F of the [D Act and when there is
violation of said provisions he is entitled to reinstatement
with benefits or for appropriate compensation as the
circumstances warrant. In the case on hand where it is
proved that there is an existing vacancy the appropriate
relief should be one for reinstatement with eligible benefits.

11. The contra contentions on behalf of the
Respondent, that there has not been any termination and
that petitioner’s attempt is to get regularized, that the
petitioner was abandoning the work himself, that Section-
23F and Section-25H are not applicable, that the petitioffer
is not entitled to claim'the post as a matter of right, that he
has no right to be absorbed in service and that he is not a
holder of the post are not valid defences for violation of
Section-25T ofthe ID Act in the wake of which the petitioner
shall be entitled to reinstatement or for compensation as
may be appropriate. But the same may be valid defences in

€282 GIJ12-29

a claim for regularization into service, which is not the case
here. .

12. Reliance was also placed on behalf of the
Respondent to the decision of the Apex Court in

— SATYA PRAKASHAND OTHERS VS. STATE
OF BIHAR AND OTHERS (2010-1I-LLJ-665)
wherein it is held that "Persons not appointed
against sanctioned posts and not following due
process of selection, held, not entitled to
regularization of service”.

SECRETARY, STATE OF KARNATAKA AND OTHERS
VS. UMADEVI{(3)AND OTHERS (2006-4-SCC-1) together
with the above decision has no application for reasons
discussed supra and evidently for the reasens that they
relate to regularization of casual employees whereas the
present question is regarding reinstatement or other

. benefits for viclation of Section-25F of the ID Act.

13. The termination of the service of the petitioner is
therefore set aside and he is ordered to be reinstated into
service forthwith without back wages but with continuity
of service and all other attendant benefits.

14. The reference is answered accordingly.

{Dictated to the P.A. transcribed and typed by him,
corrected and pronounced by me in the open court on this
day the 19th October, 2012)

AN. JANARDANAN, Presiding Officer
Witnesses Examined:
For the 1st Party/Petitioner : WW1, Sri Nagendran

For the 2nd Party/ : MW]I, Sri R, Viswanathan

Management

Documents Marked:
On the petitioner's side

ExNo. Date  Description
Ex W1  28.09.1998 Details of number of days worked
to by the petitioner and the wages paid

07.072007 to the petitioner

ExW2 02012003 Statement of Account-— Petitioner's
to Savings Bank Account
28.042000
Ex. W3 11.112005 . Recommendation letter issued by the
Chief Manager
ExW4 28102005 Letter sent by petitioner
Ex. W5 07.11.2007 Letter from Chief Manager
ExWé  05.12.2007 Details of petitioner
ExW7 05122007 Letter to Respondent/Bank
ExW8 15052009 Representation of the petitioner with

acknowledgement cards
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ExW9 29112010 Letter to Assistant Commissioner of
Labour (Central) by the Senior
Manager of the Respondent/Bank
Documents Marked:

On the Management's side
Ex.No. Date
Ex. M1

Description

23.12.1995 Letter annexed with copy of
Recruitment Norms for PTE

Ex, M2 - Norms regarding upward movement
of Part-Time Employees in Scale

Wages
7§ fewelt, 31 srgER, 2012
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New Delhi, the 31st October, 2012

5.0. 3490 .—In pursuance of Section 17 ofthe Industrial
Disputes Act, 1947 (14 of 1947), the Central Government
hereby publishes the award (Ref. No. 14/2003) of the
Central Government Industrial Tribunal/Labour Court,
Nagpur now as shown in the Annexure in the Industrial
Dispute between the employers in relation to the
management M/s, Manganese Ore India Ltd, Nagpur and
their workman, which was received by the Central
Government on 26-10-2012. '

[No. L-29012/3 1/2002-IR (M)]
JOHAN TOPNO, Under Secy.

ANNEXURE
BEFORE SHRI J.P. CHAND, PRESIDING OF FICER,
CGIT-CUM-LABOUR COURT, NAGPUR
Case No. CGIT/NGP/14/2003 Date:24.09.2012

PartyNo.l : The General Manager (P),
M.O.(I). Ltd., 3 Mount Sadar,

Nagpur (MS)- 440001

Versus

Party No. 2 The Secretary,

Rashiriya Manganese Mazdoor
Sangh, (INTUC), Bansi Villa
Compound, Katol Road,

Nagpur-440013.
AWARD _
(Pated : 24th September, 2012)

In exercise of the powers conferred by clause (d) of
sub-section (1} and sub-section 2(A) of Section 10 of
Industrial Disputes Act, 1947 (14 of 1947) (“the Act” in
short), the Central Government has referred the industrial
dispute between the employers, in relation to the
management of MOIL and their workman, Shri V.S, Waikar,
for adjudication, as per letter No. L.-29012/3 1/2002-1IR(M)
dated 13.11.2002, with the following schedule;-

“Whether the action of the management of the General
Manager, Manganese Ore Indija L.td., 3, Mount Road
Extension, Sadar, Nagpur in terminating the services of
Sh. V.S. Waikar, Ex. Sr. 0.8, we.f 28-05-2001 without waiting
the decision of the trial special court where the departmental
proceeding and the criminal case are based on the same set
of facts and the evidence in the proceedings is common
was legal, proper and justified? If not, what relief s the said
workman is entitled and from what date?”

2. On receipt of the reference, parties were noticed to
file their respective statement of claim and written statement,
in response to which, the workman Shri V.S, Waikar, (“the
workman™ in short) through his union, “Rashtriya
Manganese Mazdoor Sangh (INTUC),” (“the union” in
short) filed the statement of claim and the management of

M.O.LL., (“partyno. 1" in short) filed the written statement.

The case of the workman as presented by the union in
the statement of claim is that the workman was an employee
of party no. 1 and he was working in the personal
department and he had unblemished service record for about
27 years and the service conditions of the workmarn were
governed by the Standing Orders framed in the year 1996
by the party no. 1 and Certified Standing Orders and so
also Manganese Ore (1) Lid,, employees (Disciplinary) Rules
1978 and by order dated 09.03.1 998, the General Manager
{Personnel), suspended the workman on the ground of
pending investigation of a criminal case against him in
terms of clause 29 (h) (i) of the Certified Standing Orders
and the appointing authority of the workman as per the
service conditions was the Board and it was the Chairman-
cum-Managing Director and no authority below that was
the appointing authority of the workman and the General
Manager (Personnel), or for that matter, the General
Manager (Technical) were not the competent authorities
to initiate the disciplinary action and by communication
dated 23.04.1999, the order of suspension against the
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workman was revoked by the General Manager (Personnel)
“and an order was passed for the reinstatement of the
workman in service and the reinstatement was ordered till
the trial was over, which was pending with the Central
Bureau of Investigation and in view of such order, there
was no authority, power and jurisdiction with the party no.
1 to dismiss the workman from services, as because, even
as on the date of dismissal, the criminal proceeding before
the court of competent jurisdiction was pending. The
further case of the union as presented in the statement of
claim is that as per the provisions of the Standing Orders,
the suspension should allow the issuance of charge sheet
within a period of 7 days and in this case, the charge sheet
was issued on 02.06.2000, in contravention of Standing
Order 31 (b) of 1996 and the General Manager (Technical),
not being the appointing autherity or disciplinary authority,
submitted the charge sheet against the workman and the
submission of the charge sheet is wholly illegal and without
jurizdiction and the charge sheet so issued and the enquiry
made thereunder is void ab-initio and without any
jurisdiction and liable to be struck down as illegal and ultra
virus. It is also claimed by the union that on receipt of the
charge sheet, the workman submitted his reply on 26.08.2000
and denied the charges levelled against him and the
allegations made in the charge sheet did not come under
the definition of misconduct as per the Standing Orders
and the aliegations were false and as the allegations did
not amount to any misconduct, the party no. 1 had no
power or jurisdiction to initiate the departmental proceeding
against the workman and during the entire enquiry
proceedings, original documents were not produced and
in absence of the production of the original documents,
the imposition of the punishment of dismissal is illegal and
unsustainable and one Shri S.B. Katiyar was appointed as
the enquiry officer to enquire into the charges against the
workman by order dated 13.07.2000, by the General Manager
(Technicat), though he did not have the power, authority
or jurisdiction to appoint the enquiry officer and party no.
1 appointed Shri L.M. Telang as the presenting officer and
he was well versed in the art and skill in the matter of
departmental proceedings and was conversant with the
legal procedure in relation to the departmental enquiries
and the workman did not possess any legal knowledge
and was not conversant with the Rules and Regulations
and as such, the workman should have been apprised of
his rights in the matter of his representation in the
departmental enquiry and the workman should have been
allowed to be represented by a legal practitioner and though
the enquiry officer had agreed for appointment of a
representative by the workman of his choice, subsequently
the same was declined by the enquiry officer and the enquiry
officer granted permission to the workman to bring an
outsider to help him in the enquiry and the Standing Orders
permit an employee to get assistance of the office bearers of
the recognized trade union, of which he is a member and as
'such, the restriction imposed by the enquiry officer was

violative of the principles of natural justice and the
provisions of the Standing Orders and in these
circumstances, the workman was constrained to have the
assistance one Shri Domnic Joesph, who was an employee
of Manganese Ore and the procedure followed by the
enquiry officer in the enquiry was not in conformity with
the established procedure of holding departmental
enquiries and the statements recorded were not in the
question and answer form and the enquiry officer was
guided by the presenting officer and the defence assistant
of the workman was not a match to the presenting officer
and during the course of enquiry, vide application dated
01.11.2000, the defence assistant asked for the preliminary
enquiry papers and though agreed, the copies of the
preliminary enquiry proceedings were not supplied and
during the cross-examination of witness, Shri Venugopal,
certain documents were felt necessary to establish the case
of the workman, but supply of such documents was denied
by the enquiry officer and the enquiry officer failed to direct
the presenting officer to make available the desired
documents. :

The Union has also pleaded that the criminal
proceedings as well as the departmental enquiry were based
upon the same set of facts and documents and it was not
within the competency of the management to hold the
departmental enquiry, without there being any legal
admissible material on record and the workman being
prejudiced filed the writ petition bearing no. 4108/2000
before the Hon’ble High Court and the Hon’ble High Court
by order dated 17.01.2001 though refused to stay the
departmental proceedings, directed the party no. 1 to give
fair opportunity to the workman by permitting him to recall
the witnesses examined in the enquiry for cross-examination
and accordingly, a demand was made for permission to
cross-examine Shri Sharma, vide communication dated
01.02.2001 and the same was duly acknowledged by the
enquiry officer and inspite of the direction of the Hon'ble
High Court, the opportunity to cross-examine Shri Sharma
was denied and there was a patent violation of principles
of natural justice and during the enquiry, the enquiry officer
almost prejudged the entire issue and failed to act impartially
and did not allow relevant questions and failed to supply
the demanded documents and the workman raised objection
regarding the attitude and approach of the presenting
officer, which was impermissible in law but to no effect and
in this background, communication dated 17/19.04.2001 was
issued by the General Manager (Technical), forwarding
the alleged report of the enquiry officer and calling upon
the workman to show cause against the proposed penalty
of dismissal and as the show cause notice was not issued
by the appointing authority, it was wholly illegal and without
jurisdiction and the findings purported to have been
recorded by the enquiry officer are perverse and’
unwarranted and the same are also unjustified and not
supported by material on record and during the course of
enquiry, material witness Shri Kishore Thakur was not
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examined and the same was a fatal flaw in the enquiry and
the workman submitted his representation to the show
cauge notice and inspite of submission of satisfactory
explanation, the General Manager (Technical), by
communication dated 25.05.2001 dismissed the workman
from services and such order was served upon the workman
0n28.05.2001 and the General Manager (Technical) had no
authority, power and jurisdiction to dismiss the workman
and the appeal preferred by the workman dated 21.06.2001
was rejected by the Director (Production and Planning)
without application of mind and the Director (Production

- and Planning) is an authority subordinate in rank and status
to the appointing authority and cannot be the appellate
authority, so the rejection of the appeal of the workman is
in violation of the provisions of the Act, Standing Orders
and principles of natural justice and the imposition of
punishment of dismissal is neither just, fair nor proper and

“the same is shockingly disproportionate. The union has
prayed to quash and set aside the order of dismissal passed
against the workman and for his reinstatement in service
with continuity and all back wages.

3. The party no. 1 in its written statement has pleaded
inter-alia that the disciplinary enquiry conducted against
the workman is just, fair and proper and it is a Government
of India undertaking and carrying the activity of mining in
Manganese ore and the service conditions of its workmen
‘are governed by various set of Rules, Standing Orders etc.
‘and there are separate Standing Orders applicable to its
workmen employed in mines and at head office and the
‘Standing Orders applicable to the workmen employed at
head office were Cettified by Dy. Commissioner of Labour,
Nagpur on 07.03.1983, whereas, the Standing Orders for
workmen working at mines/establishments/projects were
- Certified by RLC (c), Nagpur on 10.10.1996 and the Standing
Orders Certified by RLC were made applicable to the
- orkmen at head office, by office order dated 05.03.2001
and the workman was employed at head office and the
disciplinary proceedings initiated against him commenced
on 02.06.2000 and ended on 17.02.2001 and as such, the
said disciplinary proceedings was initiated under old
Btanding Orders. The further case of the party no. 1 is that
the workman while functioning as Senior Office
Superintendent (P&A) at head office Nagpur, during the
period from January, 1998 to March, 1998, unauthorisedly
tommunicated certain official information relating to the
appointment of Shri Bhupesh Gautam as Junior
Superintendent (System), through an outsider, Shri Kishore
Thakur and the workman posted the original appointment
letter of Shri Bupesh Gautam with incomplete address, with
intention of gaining time for intervening into a criminal
conspiracy for obtaining illegal gratification and the
workman gave a copy of the said appointment letter to
Shri Kishore Thakur for obtaining illegal gratification and
the workman misused his official status and accepted bribe
of Rs. 10000 at the hand of Shri Kishore Thakur at his

residence in the presence of Shri B.C. Gautam on 04.03.1998
and a trap was arranged on 03.03.1998 by CBI, Nagpur, on
the complaint of Shri B.C. Gautam and Shri Thakur was .
caught red handed by CBI, Nagpur for demanding and
accepting bribe of Rs. 10000 from Shri Gautam and during
interrogation by CB!, Shri Thakur admitted that the
workman had given the appointment fetter of Shri Gautam
and that he was to handover the money to the workman
and a second trap was laid by the CBI at the residence of
the workman on 04.03.1998 and the workman was caught
red handed, while accepting money from Shri Thakur in
presence of Shri Gautam and the workman after accepting
the money from Shri Thakur, instructed Shri Gautam to
give the remaining amount of Rs. 10000 and the workman
was arrested and taken into custody by CBI and the above
act amount to major misconduct under the Standing Orders
applicable to the workman, so a charge sheet was issued
against him on 02.06.2000 under clause 29 (ii) (a) of the
Standing Orders and alongwith the charge sheet, list of
documents and list of witnesses were supplied to the
workman and finding the show cause submitted by the
workman not to be satisfactory, it decided to initiate the
disciplinary enquiry and the disciplinary authority, the
General Manager ( Technical) appointed the enquiry officer
and the presenting officer vide order dated 13.07.2000 and
sitting of the enquiry was given by the enquiry officer to
the workman and after giving the workman a reasonable
opportunity of hearing to put his case, he was allowed to
take help of the representatives as permissible under the
Standing Orders and the workman sought permission to
bring an outsider as defence assistant and permission was
granted and the workman submitted the name of Shri Joseph
and the management examined witnesses to prove the
alleged misconduct and the workman was given
opportunity to cross-examine the witnesses, but he did i
not co-operate and on the dates of examination of the
witnesses, he refused to cross-examine the witnesses and
on completion of evidence from the side of the management,
the enquiry officer asked the workman to produce his
defence, but the workman refused to adduce any evidence
and the enquiry officer asked the parties to submit their
comments on or before 23.02.2001 and the workman did
not submit any comment and the enquiry officer submitted
his report on 27.03.2001, holding the workman guilty of the
charges leveiled against him and the disciplinary authority
by memerandum dated 17/19.04.2001 sent the copy of the
enquiry report and asked the workman to submit his
representation to the proposed penalty of dismissal from
service, since the misconduct was a major misconduct
under clause 27-B and the workman submitted his reply by
letter dated 14.05.2001 and the disciplinary authority having
found the reply of the workman not to be satisfactory, by a
speaking order dated 25.05.200t, imposed the punishment
of dismissal from service of company with disqualification
for future employment and the workman preferred an appeal
against the order of dismissal and the appeliate authority
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after considering the various objections raised in the
appeal, by a reasoned order dated 01.10.2001, rejected the
appeal and the enquiry conducted was just, fair and proper
and the workman was given reasonable opportunity to
defend his case and he was guilty of not availing the same
and the enqguiry was conducted in accordance with the
standing orders and Rules applicable to the workman and
the acts of misconducts leveled against the workman
having been proved, penalty imposed is proportionate to
the misconduct and the dispute raised by the union has no
merit and needs to be answered in negative. The further
case of the party no. 1 is that there is valid delegation of
power to the General Manager (Personnel), and the General
Manager (Technical), to initiate disciplinary action and they
are competent authorities to initiate disciplinary action and
there is valid delegation of power to the aforesaid authorities
and the charge sheet issued against the workman was in
accordance with the standing orders and afier revoking
suspension order, the workman was transferred to technical
department as laid down in annexure-A to the office order
C & D Rules/95-96/343 dated 11.08.1995 and the heads of
department under whom the workman worked have power
to initiate disciplinary proceedings and therefore the General
Manager (Technical) was perfectly justified in issuing the
charge sheet and it is wrong to say that the charges levelled
against the workman are not defined in the standing orders
and the acts of misconducts mentioned in the charge sheet
are those given in the standing orders in force at the
relevant time and the appointment of the Presenting Officer
was as per Rules and representation of workman by legal
practioner is not permissible, either under standing orders
or the disciplinary rules and the workman even though
was permitted to take assistance of an outsider, he failed to
do so, far the reasons best known to him and as such, he
cannot be permitted to raise the grievance of denial of
oppertunity to have defence assistance of his choice and
the enquiry was conducted strictly in accordance with the
standing orders in force and there is no bar for conducting
departmental enquiry when criminal proceeding is pending
and the order passed by the Hon'ble High Court, while
dismissing the petition filed by the workman makes this
position further clear and the workman was informed that
the witness, Shri Sharma, Dy. 8.P. CBI, who was posted at
that time at Silchar could be recalled, provided he should
bear his cost and this was required to be done, since the
workman avoided to cross-examine Shri Sharma on the date
his examination-in-chief was recorded on untenable ground
and Shri Sharma was detained for one day at the behest of
the defence to enable the workman to cross-examine him
and the workman declined to take the responsibility to call
Shri Sharma and as the workman stayed away from the
proceedings, the enquiry officer closed the enquiry and
the enquiry officer gave fair opportunity to the workman to
defend himselfand it was the workman, who tried to prolong
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the enquiry by filing various unmeritorious applications
and disciplinary authority after considering the report
submitted by the enquiry officer on 27.03.2001, issued a
memorandum alongwith the copy of the enquiry report to
the workman and the charges levelled against the workman
were of serious in nature and constituted major misconduct,
therefore, imposing of major penalty of dismissal is justified
and the punishment imposed commensurate with the acts
of misconduct and the same is not shockingly
disproportionate and the workman is not entitled for any
relief.

4. As this is a case of termination of the workman from
services, after holding a departmental enquiry, the validity
of the departmental enquiry was taken as a preliminary
issue for consideration and by order dated 18.06.2012, the
departmental enquiry conducted against the workman was
held to be legal, proper and in accordance with the principles
of natural justice.

5. It is necessary to mention here that since 10.01.2008
neither the petitioner nor anybody else appeared on his
behalf in the case and in spite of giving number of
opportunities, no evidence was adduced by the peétitioner
in support the claim. Hence, as per orders dated 14.07.2011,
evidence from the side of the petitioner was closed.

6. Evidence of witness Nitin Yeshwant Pagnis was filed
on affidavit from the side of the management. The evidence
of the witness from the side of the management remained
unchallenged, as none appeared on behalf of the petitioner
to cross-examine him.

7. 1t is well settled that if a party challenges the legality
of an order, the burden lies upon him to prove the illegality
of the order and if no evidence is produced, the party
invoking the jurisdiction of the court must fail. In this case
the petitioner has not adduced any legal evidence to show
that there was any illegality in conducting the departmental
enquiry against the workman. Moreover, on perusal of the
materials on record, commission of grave misconduct has
been proved against the workman in a properly conducted
departmental enquiry and the findings of the enquiry officer
are not perverse. Hence, the punishment imposed against
the workman cannot be said to be disproportionate to the
grave misconduct praved against him. Hence, it is
ordered:—

ORDER

The action of the management of the General Manager,
Manganese Ore India Ltd., 3, Mount Road Extension, Sadar,
Nagpur in terminating the services of Sh, V.S. Waikar, Ex.
Sr. O.S. w.e.f. 28-05,2001 without waiting for the decision of
the trial special court was legal, proper and justified. The
workman is not entitled to any relief.

J.P. CHAND, Presiding Officer
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New Dethi, the 31st October, 2012

8.0. 3491.—In pursuance of Section 17 of the Industrial
Disputes Act, 1947, (14 of 1947) the Central Government
hereby publishes the Award (Ref. No. 60/2007) of the
Central Government Industrial Tribunal/Labour Court,
Ahmedabad now as shown in the Annexure in the Industrial
Dispute between the employers in relation to the

- management of M/s Oil & Natural Gas Corporation Ltd
(Ankleshwar) and their workman, which was received by
the Central Government on 26.10.2012

[No.L-30011/82/2006-IR (M)]
JOHAN TOPNQ, Under Secy.

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL CUM LABOUR COURT,
AHMEDABAD

Present.......

Binay Kumar Sinha,

Presiding Officer, -

CGIT cum Labour Court,
Ahmedabad, Dated 05.09.2012

Reference: CGITA of 60/2007

1. The General Manager (IR),
ONGC Ltd., Ankleshwar Project,
{Gujarat).

2. The Head Forward Basin,
Forward Basin, ONGC Ltd.,
Kansari.

3. M/s. Adarsh Electric Works,
Pith Bazar, Lal Darwaja Road,
Cambay-388620 First Party

is W WER A
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And their workman

Shri Jayantibhai Arjunbhai Chauhan

Through Working President,

Petroleum Mazdoor Sangh,

Shram Sadhna, Opp. Police Ground,

Raopura, Vododara, (Gujarat),. ... Second Party

Shri K.V, Gadhia, Advocate]
Shri M.K. Patel, Advocate

For the first party

For the second Party : None
AWARD

The Appropriate Government/Government of India,
Ministry of Labour, New Delhi considering an Industrial
Dispute exhisting between the employers in relation to the
management of ONGC Ltd. Cambay and their workman, in
exercise of the power conferred by clause (d) of sub section
(1) and sub section 2 (A) of Section (10) of the ID Act, 1947
by its order No. L-30011/82/2006 [IR(M)] dated 10.05.2007,
referred the dispute for adjudication to this tribunal
formulating the terms of reference as follows:-—

SCHEDULE

"Whether the action of M/s Adarsh Electric Works,
Contractor of ONGC Ltd., Cambay in terminating the services
of Sh. Jayantibhai Arjunbhai Chauhan w.e.f, 27/07/2005 is
legal, proper and just? If not, to what relief the concerned
workman is entitled to?"

2) After registering of the case the noticesto the parties
were issued for filing statement of claim and written
statement. In response to notices first party
management of ONGC appeared through tawyer
executing power in favour of Shri K.V, Gadhia and
M.K. Patel for making proper pairvy in this case on
behalf of the first party, but in spite of several notices
including reminder notices to the second party
workman/union they neither appear nor file statement
of claim, in spite of several opportunities given for
the same. In the meantime as many as about 2 dozen
adjournments were given to the second party for
filing of statement of claim and lastly by order dated
08.08.2012 last chance was given for filing statement
of claim but till today the second party failed to appear
and file statement of claim whereas the lawyer of the
first party was moving on each dates for passing
necessary order.

3} 1t appears that both the concerned workman Shri
Jayantibhai Arjunbhai Chauhan and his union
Petroleum Mazdoor Sangh have lost interest in this
reference case. So it is not desirable to keep this
reference case pending unnecessary for filing of the
statement of claim. In the circumstances the following
order is passed.
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ORDER

This reference is dismissed for non-prosecution by the
second party workman,

BINAY KUMAR SINHA, Presiding Officer
¢ femeh, 1 T, 2012
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[€. T8-30011/7/2009-3TF 3R (TH)]
e A9, SR gfEa
New Delhi, the 1st November, 2012

S.0. 3492.—In pursuance of Section 17 of the Industrial
Disputes Act, 1947 (14 of 1947), the Central Government
hereby publishes the Award (Ref. No. 49/2009) of the
Central Government industrial Tribunal/Labour Court No.2,
Delhi now as shown in the Annexure in the Industrial
Dispute between the employers in relation to the
management of M/s. IQCL, Tikri Kalan (Delhi) and their
workman, which was received by the Central Government
on30-10-2012

{No. L-3001 1/7/2009-IR (M)]
JOHAN TOPNO, Under Secy.
ANNEXURE

IN THE COURT OF SHRISATNAM SINGH,
PRESIDING OFFICER, CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT-I,
ROOM NO. 33, BLOCK-A, GROUND FLOOR,
KARKARDOOMA COURT COMPLEX.
KARKARDOOMA, DELHI-110032

ID No. 49/09
_ In the matter between:

The President

Bhartiya Sharamjivi Sangh (Regd),

Chamber No. 240, Western Wing, Lawyers Chambers,
Tis Hazari, New Delhi- 110054,

.... Workman

Yersus
1. The Manager,
IOCL., Tikri Kailan Plant,
Ghevra More, Tikri Kalan,

New Delhi- 110041
..... Management

AWARD

The Central Government, Ministry of Labouf vide Order
No. L-30011/7/2009-IR (M) Dated, 27.07.2009 has referred
the following industrial dispute to this Tribunal for
adjudication: N

"Whether the demand of the Bhartiya Shramjivi
Sangh for payment of bonus @ 8.33% as per the
Payment of Bonus Act to the workmen working in
the establishment as Capman, Soapman, Sealman etc.
is legal and justified? What relief the workmen
concerned are entitled to?"

2. The workman filed his statement of claim. Written
statement was filed by the management. Rejoinder was
also filed by the workman on 12.05.2011. However, none
has appeared from the side ofthe workman since 05.07.201 1.
It is evident that the workman is no longer interested in the
outcome of this reference. In these circumstances, there is
no way out except to pass a no dispute award in this case,
which is passed accordingly, The reference sent by the
Central Government stands disposed of accordingly,

Dated: 07.09.2012
SATNAM SINGH, Presiding Officer

74 feeell, | TR, 2012

1.371.3493. — TN famme srfuf=a 1947 (1947 &1
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[H. TH-29012/5/2012~3F AR (TH)]
g drgH, o7et wiaw

New Delhi, the 1st November, 2012

8.0. 3493.—In pursuance of Section 17 of the Industrial
Disputes Act, 1947, (14 of 1947) the Central Government
hereby publishes the Award (Ref. No. 40/2012) of the
Central Government Industrial Tribunal/Labour Court,
Kanpur now as shown in the Annexure in the Industrial
Dispute between the employers in relation to the
management of M/s Steel Authority of India Ltd. Panki,
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Kanpur and their workman, which was received by the
Central Government on 30.10.2012

[No. L-29012/5/2012-IR (M)]
JOHAN TOPNO, Under Secy.

ANNEXURE

BEFORE SRI RAM PARKASH, PRESIDING
OFFICER, CENTRALGOVERNMENT INDUSTRIAL
TRIBUNAL- CUM-LABOUR COURT, KANPUR,

[ndustrial Dispute No.40 of 2012
Between

Suresh Prasad pandey,

Son Late Rajdhari Pandey,
EWS-98, Gangaganj Colony,
Panki, Kanpur.

And

The Warchouse Manager,

Steel Authority of India Limited,
Panki,

Kanpur.

AWARD

. Central Government, MoL, New Delhi vide
notifications No.L-29012/05/2012 TRM dated 04.06.12
has referred the following dispute for adjuducation
to this tribunal.

2. Whether the action of the management of Shivam
Steels Ghaziabad a contractor of Steel Authority of
India Limited in terminating the services of workman
Sri Suresh Prasad Pandey son of Late Rajdhari
Pandey, with effect from 28.07.11 is legal and justified?
What relief the workman is entitled to?

3. The instant case was taken up for hearing on 05.09.12
when the applicant himse!f has moved an application
to the effect that he does not want to press the claim
pending before the tribunal.

4. Considering the request of the claimant, the tribunal
has been left with no other option but to decide the

reference against the workman and in favour of the
management.

5. Reference is answered accordingly against the
workman and in favour of the management.

RAM PARKASH, Presiding Officer

T3 fewett, | e, 2012

TN 3494, 3w fomrg afufm, 1047 (1947
T 14) T URI 17 6 S8 § Sty won Aoy sy
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[H.T7-42011/1/2007-31% R (T0)]
e A, arE afea
New Dclhi. the 1st November, 2012

8.0. 3494.—1In pursuance of Section 17 of the Industrial
Disputes Act, 1947 (14 of 1947), the Central Government
hereby publishes the award (Ref, No. 90/2007) of the Central
Government Industrial Tribunal/Labour Court, Bangalore
now as shown in the Annexure in the Industrial Dispute
between the employers in relaiton to the management of
M/s. Central Warchousing Corporation (Bangalore) and
their workman, which was received by the Central
Governmenton 30.10.2012,

[No. L-42011/12007-IR (M)
JOHAN TOPNO, Under Secy.
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM -LABOUR COURT

"Shram Sadan",
G.GPalya, Tumkur Road,
Yeshwantpur Bangalore-560022.

DATED 5th September, 2012

PRESENT : Shri S.N.NAVALGUND, Presiding Officer
C.R. No. 90/2007

1Party  Party

The General Secretary, The Regional Manager,
C W CEmployees Union(BR), Central Warehousing
Regional Office, No.9, Corporation Regional
Mission Rd., Office, No.9, Mission Rd.,
‘Bangalore-560 027 Bangalore-560 027

Appearances
[ Party ShriK. Govindaraj, Advocate
1I party Sh. K. Giridhar, Advocate

AWARD

1. The Central Government by exercising the powers
conferred by Clause (d) of sub-section (1) of sub-section
2A of the Section 10 of the Industrial Disputes Act,1947

R e
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has refferred this dispute vide Order No, L-42011/1/2007-
IR(M) dated 09.07.20007 for adjudication on the following
schedule:

SCHEDULE

"Whether the action of the management of Central
Warehousing Corporation in denying payment of
CCA at B-2 city rate from 1/1/1997 to 31/3/2004 to the
employees of the Corporation, who were posted/
working at Belgaum and Mangalore is legal and

. justified ? If not, to what relief the workmen are
entitled?”

2. Consequent to receipt of the reference pursuant to
the notices issued by this tribunal the General Secretary,
CWC Employees Union and the Management of Central
Warchousing Corporation entered their appearances
through their respective advocates and filed the claim
statement and counter statement respectively.

3. It is claimed in the claim statement the Central
Warehousing Corporation (herein after referred as Il Party}
established by the Central Government has warehouses at
Mangalore as well as Belgaum Cities and that its Workmen
and governed by the terms and conditions of the services
of the employees of the Central Warehousing Corporation
Staff Regulation 1986. The Central Government notified
the list of cities and rates for the purpose of extending and
fixing HRA and CCA and as per the notification issued by
the Central Government dated 14.05.1993. Mangalore and
Belgaum cities were categorized as B-2 cities but however
in the subsequent notification dated 03.10.1997 it excluded
Mangalore and Belgaum cities from the list of B-2 cities
but by clause 3 of the said O.M. cities/towns placed in a
lower classification were allowed to draw HRA/CCA as per
the existing classification until further orders and thus it
protected the interest of the workmen working at Man galore
and Belgaum cities as far as HRA and CCA is concerned
but the said benefit of protection was not given to the
workmen of the category of C and D of the II party
establishment working at Mangalore and Belgaum cities
and thereby denied the benefit of CCA at B-2 rate from
01.01.1997 t0 31.03.2004 and as w.e.f. 01.04.1994 when the
revised CCA came to be implemented wherein again
Mangalore and Belgaum cities were brought under B-2 list
the CCA has been given accordingly, but inspite of several
requests the management since did not care to release the
CCA to the workmen working at Mangalore and Belgaum
cities of the period 01.01.1997 to 31.03.2004, the union

4292 5I)12-31

raised the dispute before ALC{C) and as the 11 party did
not come forward to agree for payment of the CCA for the
above said period, it ended in failure and resulted in this
reference. With these averments in the claim statement the
I party union pray to pass an award directing the I1 party to
extend the benefit of CCA to the workman in Category C
and D working at Mangalore and Belgaum cities at B-2 city
rates from 01.01.1997 to 31.03.2004 with compensation of
Rs.1,000.00 to each workenan.

4. In the counter statement filed by the I party it is
contended the classification of cities and rates of HRA and
CCA to be paid to the officers of CWC on CDA scales on
the basis of the instructions issued by the department of
expenditure, MOF, New Delhi or specifically for CDA pattern
officers by DPE. The classification of cities and rates of
HRA/CCA are regulated to the employees of Corporation
on IDA scales on the basis of O.M. issued by the DPE and
as the list of classification of cities for the payment of HRA
and CCA to the CDA pattern staff was different as per Sth
CPC this list was sent {o the payment of HRA and CCA in
1DAscales revised w.e.f. 01.01.1997 vide DPE O.M. dated
25.06.1999. [t is further contended as per MOD/MOS signed
during the 4th Wage revision the amount of HRA and
CCA on the revised scale of pay was payable w.e.f
01.01.2002 as notified by the Government of India from
time to time the version of MOD/MOS has been strictly
followed., It is further contended that the DPE issued O.M.
dated 02.05.2001 clarifying that the PSUs employees would
be aliowed CCA on the revised basic pay where CCA rates
are lower than the earlier rates as per new classification of
cities based on population till further orders from the
Government and it was meant for Board level, non-board
level and non-union supervisory cadres of PSU and not
for Unionized cadres and it was not incorporated in the.
MOD/MOS while the other OM dated 22.01.2001 for
regulating the payment of HRA at the earlier rate for the
employees on the revised pay to the employees on IDA
scale where HRA rates are lower than the carlier rates as
per new classification of cities was incorporated in MOD/
MOS. It is further contended on the basis of 2001 census
DPE having issued O.M. again upgrading Mangalore and
Belgaum cities from C to B-2 cities w.e.f. 01.04 2004 same
has been implemented. Thus it is contended the claim of
CCA for the C and I class employees working at Belgaum
and Mangalore cities at the B-2 rate for the period from
01.01.1997 to 31.03.2004 is unjustified and is liable to be
rejected.
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5. After completion of the pleadings when the parties
were called upon to adduce the evidence on behalf of the
II party while filing the affidavit of Sh. N. Swaminathan,
Assistant Manager (Administration and Establishment)
examining him on oath as MW 1 got exhibited the copy of

_ the DPE/Guidelines/IV/(c)/8 classification of cities/towns
basis of population of grant of HRA and CCA to Central
Government employees dated 18.11.2004. as Ex M-1IDPE

0.M.No. 2(21)/E.IL(B)/2004 dated 18th November, 2004,

Inter alia, the leamed advocate appearing for the I party
while filing the affidavit of the General Secretary of the I
party Union, examining him on oath as WW | got marked

True copy of the Staff Regulation, i.e., Notification dated °

28.02.1986; true copy of list of classified status for CCA
under O.M. dated 14.05.1993 Copy of List of classified
cities for CCA under O.M. dated 03.10.1997; Copy of the
Q.M. dated 16.03.2005; true copy of the letter dated
03.10.2006; letter dated 28.04.2006; DPE O.M. dated
24.10.1997; copy of notification dated 30.09.1997; Copy of
O.M. dated 03.10.1997 and Copy of circular dated 19.08.2008
as Ex W-1to Ex W-10 respectively.

6. The learned advocate appearing for the 11 party during
the course of cross examination of WW 1 produced DPE
guidelines (O.M. No, 2949)/98-DPE(WC) dated 25.06.1999

-said to have been taken from the internet and got it marked
as Ex M-2,

7. With the above pleadings, oral and documentary
evidence brought on record when the learned advocates
appearing for parties were called upon to address their
arguments, the learned advocate appearing for the II party
submitted that admittedly in the list of classified cities for
the CCA under O.M. dated 03.10.1997 the Belgaum and
Mangalore cities were taken out from B-2 cities tist and the
said list governed the payment of CCA for the period in
question i.e. 0#1.01.1997 to 31.03.2004, the C and D
employees of the 11 party establishment were not entitle for
CCA for that particular period and thus urged to reject the
Reference. Interalia, the learned advocate appearing for
the I party urged that in the OM dated 03.10.1997 though
Mangalore and Belgaum cities were taken out of B-2 list,
by clause 3 of the said OM the protection being given to
the cities/towns which have been placed in a lower
classification as compared to the existing classification
further directing to continue to retain until further orders
and same being not revoked or any further orders were
made the II party is liable to pay the CCA to C and D
emplbyees working at Belgaum and Mangalore at B-2 rates
for the period 01.01.1997 t0 31.03.2004.

TS LIFERTIN AN I
L e b e W P T

8. MW 1 in his affidavit evidence just states that the
payment of CCA to the workman depends upon the DPE
guidelines and their Official Memorandum and as the city
of Belgaum and Mangalore has been upgraded to B-2 class
cities w.e.f. 01.04.2004 as per the notification dated
18.11.2004 the workmen of the 1 party who were working'in
both those cities before 31.03.2004 were not entitle for CCA
as those cities were classitfied as C class and that the said
workmen employed in C class cities are getting pay scales
under IDA and they arc entitled for hardship allowance
only. In his entire affidavit he has not stated anything about
the protection clause in the O.M. dated 03.10,1997. When
OM dated 03.10.1997 takes out Belgaum and Mangalore
cities from B-2 class cities with a protection clause which
reads as :

"The Cities which have been placed in a lower
classification, in the above mentioned list, as
compared to their existing classification, shall
continue to retain the existing classification until
further orders and Central Government employees
working therein will be entitled to draw the rates of
CCA accordingly™.

in the absence of any further order or revocation of this
protection clause the 1! party was required to continue to
retain the existing classification admittedty wherein these
twao cities in question were in B-2 list. The learned advocate
appearing for the I party while making a suggestion to
WW 1 that there is further order dated 25.06.1999 to clause
3 of OM dated 03.10.1997, though he denied, got exhibited
DPE guidelines Ex M-2 said to have been taken from
internet, but no where in the said document there is a
reference either to withdrawal of protection clause or making
any order contrary to that protection clause. Therefore,
absolutely there was no reason for the IT party to deny
CCAtoits C and D class employees working at Mangalore
and Belgaum cities at the rate of B-2 class cities as per the
existing classification before issue of that O.M. No. 2(30Y
97-E.11(B) dated 03.10.1997. Under the circumstances. [ am
of the considered view the action of the management of
CWC in denying payment of CCA in B-2 city rates to its C
and D class employecs working at Mangalore and Belgaum
from 01.01.19%7 to 31.03.2004 is not legal and there is no
Justification, as such, they are entitle for CCA at B-2 city
rates for the said period. As far as the claim regarding
compensation of Rs. 1,000.00 to each workman there is no
basis but in spite of the justified demand the same being
denied/withheld it is just and proper to direct the IT party to
pay interest on the total amount payable to each workman
@ 6% p.a. from the date of reference till actual payment. In
the result, [ pass the following:— '

-

Tt ln'q!qm“p‘uial-llmml .
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ORDER

The reference is Allowed holding that the action of
the management of Central Warehousing Corporation
in denying payment of CCA at B-2 city rate from
1-1-1997 to 31-3-2004 to the employees of the
Corporation is not legal and justified and their
workmen working at Belgaum and Mangalore cities
during 01-01-1997 to 31-03-2004 shall be paid CCA at
B-2 city rate with interest @ 6% p.a. from the date of
reference (09-07-2007)till date of actual payment. No
order as to cost.

2

(Dictated to U.D.C. transcribed by him, corrected and
signed by me on 5th September 2012).

S.N. NAVALGUND, Presiding Officer
ANNEXURE-1
List of Witnesses:

MW 1- Sh. N. Swaminathan, Assistant Manager (Adnn.
& Estt.)

WW i- Sh. Mashkoor Mahiyuddin, Personal Assistant,
CWC, Regional Office, Bangalore

Documents exhibited on behalf of the management:

FxM-1- Copy ofthe DPE guidelines, DPE O.M. No. 2021y
EINB)/2004 dated 18th Nov. 2004

ExM-2- DPE guidelines [O.M, Neo. 2949)/98-DPE(WC)
Dated 25-06-1999]

Documents exhibited on behalf of the I party:

ExW-1- True copy of the Staff Regulation, i.e., Notification
dated 28-02-1986.

Ex W-2- True copy of list of Classified status for CCA under
O.M. dated 14-05-1993.

ExW-3- List of classified Cities for CCA under O.M. dated
03-10-1997 (Copy).

ExW-4- Copy of the O.M. dated 16-03-2005.

Ex W-5- True copy ofthe letter dated 03-10-2006.
ExW-6- Letter dated 28-04-2006.

Ex W-7- DPE O.M. dated 24-10-1997 (copy).
ExW-8- Notification dated 30-09-1997 (copy)-
ExW-9- Copy of O.M. Dated 03-10-1997.

Ex W-10-Copy of circular dated 19-08-2008.
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New Delhi, the 1st November, 2012

S.0. 3495.—In pursuance of Section 17 of the Industrial
Dispute Act, 1947 (14 of 1947) the Central Government
hereby publishes the award (Ref. No. 35/2012 of the Central
Government Industrial Tribunal-cum-Labour Court,
Chennai now as shown in the Annexure in the Industrial
Dispute between the employers in relation to the
management of M/s. Indian Rare Earths Ltd
{Manavalakurichi) and their workman, which was received
by the Central Government on 30.10.2012.

[No. L-25011/1/2012-TR(M)]
JOHAN TOPNO, Under Secy.
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL CUM LABOUR
COURT, CHENNAI

Tusesday, the 18th September, 2012

Present A.N. JANARDANAN, Presiding Officer

Industrial Dispute No. 35/2012

(In the matter of the dispute for adjudication under
clause (d) of sub-section (1) and sub-section 2(A) of Section
10 of the Industrial Disputes Act, 1947 (14 of 1947), between
the Management of Indian Rare Earths Ltd. and their
Workmen)

BETWEEN

The General Secretary - ....1st Party/Petitioner Union
Minerals Workers Union (INTUC)

IRE Campus, Indian Rare Earths Lid.

Manavalarichi Post, Kanyakumari

Distt.-629252

Vs,

The Head ...2nd Party/Respondent
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Indian Rare Earths Lid.
Manavalakurichi Plant
Manavalakurichi-629252

Appearance:

For the 1st Party/Petitioner Union
For the 2nd Party/

Default to Appear
M/s. Ramasubramaniam
& Associates

AWARD

The Central Government, Ministry of Labour &
Employment vide its Order No, 1.-29011/1/20 12-1R(M) dated
04-06-2012 referred the following Industrial Dispute to this
Tribunal for adjudication.

The schedule mentioned in that order is:

"Whether the action of the management of Indian
Rare Earths Ltd., Manavalakurichi for not giving
promotion to the employees who have completed
5 years of service in IXth category as per Sec. 12(3)
Settlement signed on 21-02-2002 is legal and justified?
What relief the workmen are entitled to?"

2. After the receipt of Industrial Dispute, this Tribunal
has numbered it as ID35/2012 and issued notices to both
sides. First Party appeared through authorized
representative and filed claim Statement. Second Party
appeared through Advocate. A counter Statement is yet to
be filed by it.

3. Claim Statement averments bereft of unnecessary
details are as follows:

In the wake of a joint mecting for discussion/conciliation
held by the Asstt. Labour Commissioner (Central) as per
order dated 03-10-2010 in WP (MD) No. 1418 of 2006 of
Madurai Bench of Hon'ble High Court of Madras, the
dispute has been occasioned to be referred for adjudication
to this Tribunal. In the recently held Departmental promotion
council (DPC) Respondent has considered the demand and
has given promotion to employees who have completed 5
years of service in the IXth cateory from the date of
completion 5 years. Respondent also informed the Union
that thereafter the promotion would be given from the day
of comleption of 5 years of service. The Respondent may

be directed to give promotion to the employces who have )

completed 5 years of service in the IXth category from the
date of 5 years service irrespective of fact that the DPC is
conducted on a day convenient to the Management which
order will have the sanction for legal enforcement instead
of a promise of the Mangement remaining only in words.

4. No Counter Statement was fi led by the Respondent
5. Points for consideration are:

(i) Whether not giving promotion to the employees who
have completed 5 years of service in IXth category
by Indian Rare Earths Ltd., Manavalakunch: as per
Section-12(3) settlement signed on 21-02-2002 is Iegal
and justified?

(i) To what relief the concerned workman is entitled?

6. Pursuant to notice, though Petitioner/1st Party made
his debut through an Authorized Representative and
instantaneously filed his Claim Statement, thereafter when
the ID stood posted from time to time for further proceedmg
petitioner did not appear or was not represented. He stood
consecutively absent for 3 days to which the ID was
thereafter adjourned. Needless to say no evidence is
forthcoming from his part for deciding the reference.

Points (i) & (ii)

4. The prima-facic burden to establish the c¢laim of the
petitioner being on the petitioner, but the same having not
been discharged for rendering a decision in his favour, the
inevitable conclusion is that not giving promotion to the
employecs as in the reference by the Management is only
legal and justified and the petitioner is not entitled to any
relief. Thus the ID is dismissed for default of the petitioner
to continue to appear and prove the claim by shunning
this forum on the due dates. a

5. The reference is answered accordingly.

(Dictated to the P.A., transcribed and typed by him,
corrected and pronounced by me in the open coup on this
day the 18th September, 2012)

AN.JANARDANAN, Presiding Officer

Witnesses Fxamined:

For the 1st Party/Petitioner Union : Norne -
For the 2nd Party/I st Management None
Documents Marked:

On the Petitiner’'s side
Ex. No. Date Description
N/A
On the Management's sldq

Ex.No. Date’ Description

N/A
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