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CORAM : HONOURABLE MR. JUSTICE representation dated 21-4-2009. Both the applications are
V. N. SINHA C.A.\V. JUDGMENT contained inAnnexures-3, 3/1 to the election petition.
V. N.Sinha. J In paragraph-13 of the election petition petitioner has

stated that when the free copy of the order rejecting his
By filing this election petition under Section 81 of nomination paper was not given to the petitioner he was
the Representation of the Peoplet, 1951 (hereinafter  compelled to file requisition no. 429 dated 25-4-2009,
referred to as thé\ct) petitioner has questioned the Annexure-4 for obtaining certified copy of the order
legality and validity of the election of sole respondent rejecting his nomination papein paragraph-14 of the
from 30-Patna Sahib Parliamentary Constituency held election petition petitioner has submitted that he was
during General Election, 2009 vide declaration dated never furnished the certified copy pursuant to requisition
30-6-2009 on the ground that nomination paper of the dated 25-4-2009. In paragraph-15 of the election petition
election petitioner for the said election was erroneously petitioner has stated that on 25-6-2009 he came to the
rejected and thereby election of the sole respondent isoffice of the Returning Officer/election office and was
fit to be declared as void under Sub-section (1)(c) of informed that he is required to deposit Rs. 800 for the
Section 100 of thé\ct. non-judicial stamp excluding 170 folios for obtaining
certified copy of the order rejecting his nomination which
could not be deposited/submitted for want of availability
of personnel in the election office. In paragraph-16 of
the election petition petitioner has asserted that as
neither the free copy nor certified copy of the order
rejecting his nomination paper was given, he had no
option but to file the election petition without annexing
the order rejecting his nomination papkr paragraph-
17 of the election petition it is stated that petitioner was
not being given certified copy of the order rejecting his
nomination paper as the authorities wanted to restrain
him from filing the instant election petition within the
period of limitation i.e. 45 days from the date of declaration
of the result of the impugned election i.e. 30-6-2009. In
aragraph-18 of the election petition it has been asserted
hat refund of the security deposit of Rs. 10,000 has also
not been allowed to the petitionémn paragraphs-20, 21,
22 petitioner has asserted that there were 33 candidates
who desired to contest the impugned election but as the
Electronic Voting Machine (E.\M.) could provide for
only 16 candidates Returning Officer adopted the tactics
to deliberately reject the nomination paper of remaining
candidates including the petitioner so as to enable him
to conduct the impugned election with only one.ELV
Such tactics was adopted by the present Returning
Officer even in the 31-Patliputra Parliamentary
Constituency where also 16 candidates were allowed to
contest the election. In paragraph 23 of the election
petition election petitioner has stated that he is a senior
citizen, a social activist who believes in free and fair-
election but the conduct of the Returning Officer while
conducting the scrutiny of nomination paper of petitioner
and others was not at par with the expectations under
the law In paragraph-24 of the election petition petitioner
has asserted that he is unaware of the ground on which
his nomination paper was rejected, In paragraph-25 of
the election petition petitioner has asserted that because
of omission and commission of the Returning Officer he
was deprived of his statutory right to contest the
Parliamentary election. In paragraph-26 of the election
petition petitioner has asserted that he is attached to the

2. Election petitioner filed his nomination paper on
18-4-09 for contesting election from 30-Patna Sahib
Parliamentary Constituency as a candidate of Lok Dal
Party. Having filed the nomination paper petitioner was
granted receiptAnnexure-2 asking him to appear for
scrutiny of nomination paper on 20-4-2009 atALM.,
check list of documenténnexure-I indicated that required
documents have been filed by the petitioner along with
nomination paperHaving filed the nomination paper
petitioner was telephonically informed to come to the
confidential section of th@ffice of the Returning Officer
on 19-4-2009 at 1.40.M. to receive an gent letterin
the light of the instruction petitioner came to the
confidential section at 2./®. but was kept waiting for
an hour and thereafter told that his presence is no mor
required, whereafter petitioner returned back. In
compliance of the instruction given in the receipt to
appear for scrutiny of his nomination paper on 20-4-2009
at 11A.M. petitioner appeared for scrutiny of his
nomination paperhe was called in the chamber of the
Returning Officer and after scrutiny of his nomination
paper no objection was raised by the Returning Officer
as he was satisfied with the contents of the nomination
paper and asked the petitioner to leave. The list of
validly nominated candidate was published on the notice
board on 21-4-2009 at 4.30MR whereafter petitioner
came to know that his name is not included in the list
of the validly nominated candidate, petitioner submitted
application before the Magistrate on dutyho neither
received application nor allowed the petitioner to appear
before the Returning Officer and thus petitioner was
deprived of the reason which persuaded the Returning
Officer to reject his nomination pape®n 22-4-2009
petitioner again visited the office of the Returning Officer
but there was none to receive his application with
requisition for grant of certified copy of the order by
which his nomination paper was rejected. The petitioner
thereafter communicated the illegal rejection of his
nomination paper to the Chief Election Commissipner
New Delhi under fax message dated 22-4-2009 which was
transmitted at 14.18 hours annexing the copy of
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people and their ground realities and in the event, hisof his election indicating the date, place and time of
nomination paper would have been accepted there wasoliciting such help from the ruling dispensation or the
every chance of his victory as he is not only a trade officials conducting the election. It has also not been
union leader but also rendering service to the stated in the election petition the name of the
downtrodden. In paragraph-28 of the election petition functionaries of the ruling dispensation including the
petitioner has asserted that he was prevented fromofficials who have rendered help to the sole respondent
contesting the election because of the latent for success of his election. For failure to furnish the
administrative pressure as there is alliance between theaforesaid particulars in the election petition it has further
Janta Dal United (JDU) and the Bhartiya Janta Party been stated in the said paragraph that the election
(BJP) for ensuring the victory of the sole respondent petition is fit to be dismissed for non-compliance of the
who is an important leader of the BJ® paragraph-29  mandtory provisions of Section 83 of tAet read with

of the election petition petitioner asserted that earlier order 7 Rule 1 of theC.PC. In paragraph-5 of the written
also he had contest@dsembly Election, 2005 in February  statement sole respondent has stated that the verification
2005 from BakhtiyarpuAssembly Constituency and he and affidavit in support of the election petition is
filed up the nomination form for 30-Patna Sahib defective, as the same is not in accordance with order
Parliamentary Constituency in the same manner in which6 Rule 14 of theC.RC. In paragraph-7 of the written
he had filled up the nomination form fa@kssembly statement sole respondent has denied the averments
Election, 2005 held in Februar2005, which was not made in paragraph-2 of the election petition asserting
rejected. In paragraph-30 of the election petition petitioner that petitioner while submitting his nomination paper did
has asserted that the nomination paper filed by him fornot comply the mandatory provisions of Section 33 of
contesting 2009 Parliamentary Election from 30-Patna theAct read with form 2A, Part lll (a) of the prescribed
Sahib Parliamentary Constituency has been improperlyform of the nomination paper issued under Rule-4 of the
rejected. In paragraph 31 of the election petition petitioner Conduct of Election Rules, 1961 as he did not declare
has made prayer to set aside the election of the solehis actual age in the relevant column of Part Il (a) of
respondent held during 2009 Parliamentary Election from the nomination form, which indicated that he has
30-Patna Sahib Parliamentary Constituency with direction completed 25 years of age, though in the verification and
to the authorities to hold fresh election for the said affidavit enclosed with the nomination form he indicated
constituency his age as 60 years. In paragraph-10 of the written
statement sole respondent has stated that the petitioner
has not stated in the election petition that the signature
of his 10 proposers were verified by the Returning
Officer or any other authorized officer including the fact
That petitioner had made available his 10 proposers
before the Returning Officer for verification of their
signatures.Aforesaid omission according to the sole
respondent is sufficient ground to reject the nomination

3. Sole respondent tiled written statement stating
In paragraph-I that the election petition is not maintainable
and is fit to be dismissed. In paragraph-2 of the written
statement sole respondent has stated that electio
petition is fit to be dismissed summarily under Sub-
section-(1) of Section 86 of thct for non-compliance
of Section 81 of thé\ct as the election petition does

not contain the date of the impugned election as alsopaper of the election petitionain paragraph-Il of the

the full S|gn_ature OT _the election petitioner on every page wrirten statement sole respondent has stated that the
of the election petition, except on the last page beneath . o
. . contents of paragraph-6 of the election petition is not
the prayer portion. In paragraph-3 of the written statement iy : .
relevant for the decision of the election petition as the
sole respondent has stated that contents of paragraphs- . o
contents thereof is a matter between the petitioner and
2,3,4,6,9to 11, 14, 15, 18, 20 and 21 appears to bei : . )
: . . . he staff and others of the confidential section of the
in the nature of corrupt practice but in fact the allegations __ . !
. . . .~ office of the Returning Giter. In paragraph-12 of the
contained in the said paragraphs are not corrupt practice .
! . written statement sole respondent has stated that
as defined under Section 123 of thet. In paragraphs- : oo i
. Annexure-2 in form 6 of the nomination paper is the
4, 32 of the written statement sole respondent has stated - . - R
. . . receipt showing filing of the nomination paper by the
that the allegations contained in paragraph-28 of the ; s . . ;
. o . . election petitioner asking him to appear for scrutiny of
election petition is allegation of corrupt practice as per

Sub-section (7) of Section 123 of thet but election his nomination paper on the date and time indicated in

etitioner has miserably failed to give full particulars and the notice. In the said paragraph it has further been
P y 9 P stated that the contents of paragraph-7 of the election

statement of the corrupt practice, as is required unOIerpetition is incorrect besides being motivated. It has

Sub-section (1)(b) of Section 83 of thet. It is further : . .
stated in the said paragraph that election petitioner hasfurther been stated in the said paragraph that scrutiny

. . . of all the nomination papers filed for contesting the
not stated either in paragraph-28 or in any other . . .
. > . . impugned election was conducted by the Returning
paragraphs of the election petition the manner in which

- . : .~ _Officer on the date and time indicatedAnnexure-2 in
sole respondent solicited help from the ruling dispensation resence of the candidates including the petitioner and
as also the officials conducting the election for successP” g P
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during the scrutiny of the nomination paper of the petition stating that the contents of said paragraph is
election petitioner it was found that he did not disclose the personal story conveniently set forth by the election
his age in part-1ll column-(a) of his nomination paper petitioner which is nothing but preparatory step for
rather he mentioned therein that he has completed 25iling the election petition as nomination paper of the
years of age but in accordance with law petitioner should election petitioner was rightly rejected in his presence
have declared his age in the said colufrording to during the scrutiny proceeding. In paragraph-20 of the
the sole respondent the omission of the petitioner towritten statement sole respondent has considered the
mention his age in column-(a) of part Il of the nomination averments made in paragraph-15 of the election petition
form is a substantial defect in the nomination paper andand stated that the contents of paragraph under reply
Returning Officer having noticed the said defect in the is mere excuse of the petitioner as he himself did not
nomination form of the election petitioner rejected the deposit the required non-judicial revenue stamp and the
nomination paper of the election petitioner in his presence.folios for grant of certified copy of the order rejecting
Petitioner being fully satisfied with the said defect and his nomination paperin paragraph-21 of the written
the rejection of his nomination paper left the place of statement sole respondent has stated that the contents
scrutiny after the rejection of his nomination papar of paragraph-16 of the election petition is a lame excuse
paragraph-14 of the written statement sole respondentof the petitioner for not annexing the copy of his
has stated that the averments made in paragraph-9 ohomination paper and the order rejecting the same, which
the election petition is wrong and motivated as accordingis vital omission and the election petition is fit to be
to the sole respondent Returning Officer had given full dismissed summarily for failure to disclose complete
opportunity to all the candidates including the petitioner cause of action. In paragraph-22 of the written statement
to examine the nomination paper of all the candidates.sole respondent has denied the story of harassment by
Any statement made to the contrary in the election the Returning Officer as disclosed by the petitioner in
petition is denied by the sole respondent. In paragraph-paragraph-17 of the election petition. In paragraph-24 of
15 of the written statement sole respondent has deniedhe written statement sole respondent has replied the
the statement made in paragraph 10 of the electionstatement made in paragraph-19 of the election petition
petition and has stated that the said statement has beeand has termed the statement as irrelevant because
made only for the purpose of election petition. It has petitioner being out of contest after rejection of his
further been stated in the said paragraph that as petitionenomination paper has no personal concern with the
himself admitted that he was present at the time of electronic voting machine. In paragraph-25 of the written
scrutiny and he was well aware of the fact that his statement sole respondent has considered the averments
nomination paper suffers from material and substantial made in paragraph-20, 21 of the election petition and has
defect and his nomination paper was rejected by thestated that those statements are imaginary and far from
Returning Officer without any protest by the petitioner truth because every nomination paper was rejected in
as he was satisfied with the decision of the Returning accordance with lawn paragraphs-27, 28, 29, 30, 31 of
Officer. In paragraph-16 of the written statement sole the written statement sole respondent has considered
respondent has denied the contents of paragraph-1the averments made in paragraphs-22, 23, 24, 25, 26, 27
read with contents of representatidmnexures-3, 3/1  of the election petition and has stated that those
of the election petition and has further stated that the statements are not only incorrect but are also emphatically
contents of representatidknnexures-3, 3/1 are merely denied by the sole respondent as according to the sole
preparation for filing election petition and as such the respondent Returning Officer while receiving the
entire statement along withnnexures are afterthought, nomination paper as also during scrutiny of the same
irrelevant and nothing to do with the validity of the had taken the required steps in presence of the observers
nomination paper of the petitioner because the nominationappointed by the Election Commission of India. In
paper of the petitioner was rejected by the Returning paragraph-32 of the written statement sole respondent
Officer during scrutiny in presence of the petitioner as has stated that the statement made in paragraph-29 of
his nomination paper suffered from substantial and the election petition is not at all relevant for the
material defect and as such the Returning Officer hadconsideration of the present election dispute. The so
no option but to reject the nomination paper of the called past history of the petitioner has no relevance and
election petitioner In paragraph-17 of the written bearing for the consideration of his nomination paper for
statement sole respondent has replied the contents ofhe impugned election. In paragraph-34 of the written
paragraph-12 of the election petition and stated that thestatement sole respondent has stated that the statement
contents of said paragraph is irrelevant and not in made in paragraph-3 of the election petition is wholly
accordance with law and only by way of preparation of incorrect and false as his nomination paper was properly
ground or document for filing the election petition. In rejected strictly in accordance with law and also in his
paragraph-19 of the written statement sole respondentpresence, as such, according to the sole respondent
has denied the contents of paragraph-14 of the electiorpetitioner is not justified to raise contrary submission.
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In paragraph-35 of the written statement sole respondentimpugned election the age of election petitioner was 62
has stated that the election petition is not tenable in lawyears but such fact has not been stated in part-lll of
for the reason that his nomination paper was properlythe nomination paper by the election petitionkr
rejected In his presence and also strictly in accordanceparagraph-10 of the cross-examinatioi.PL has further
with law. clarified the statement made by him in sub-paragraph-
(vi) of paragraph-I of his examination in chief and has

4. In the light of the pleadings of the parties as . : .
many as 14 issues were framed by this Court under ordersftated that he along with election petitioner and others

no.13 dated 20-5-2010 on the basis of petition dated:tsitgdgézeMOﬁ('t%ee(:It:]r;ersl?ir?t#]rglngrgfige; ?Snfif;ﬁfgﬁge
20-4-2010 of the election petitioner and two issues were PR paragrap

framed at the request of the sole respondent. Duringproposers). In paragraph-16 .Of the cross-_examlnatm_m P.
) ; o : 1 further states that at the time of scrutiny of nomination
hearing of the election petition, howeyvearne issue

which emerged for consideration is as to whether the paper of the election petitioner he and other proposers

L : " . were outside the chamber of the Returnindgic®f. In
nomination paper of the election petitioner was improperly araaraphs-22. 23 of the cross examinativvi-Pdenied
rejected. Aforesaid issue is to be considered in this paragrap '

election petition in the light of the pleadings and the the_ _suggestlon that_nomlnatlon Paper of the election
evidence led on behalf of the parties petitioner was also liable to be rejected on the ground

of non-verification of signature of all the proposers as
5. In support of the election petition election all the proposers remained present not only on the date
petitioner examined three witnesses i.&V.F Sri Ajit of filing of the nomination paper on 18-4-2009 but also
Priyardarshi son of election petition@WV.-.2 the election at the time of scrutiny of the nomination paper on
petitioner himself and.®/.-3 Sri Bidhan Chand Rana, son 20-4-2009.
of Rajendra Nath Das.\N.-| Sri Ajit Priyardashi stated
in his examination in chief that he accompanied the
election petitioner and others to the office of the Returning
Officer of 30-Patna Sahib Parliamentary Constituency on
17-4-2009 at 1.30.M. for filing the nomination paper of
the election petitioner for contesting the Parliamentary
Election, 2009 and reported their arrival to the Magistrate

on duty who asked them to wait till 3R According paragraph-7 of the examination in chiefVi2-2 stated

to PW.-I election petitioner could not file his nomination . . .
paper on 17-4-2009 as on that day Sri Shekhar Sumanthat no defect was pointed out by the Returning Officer

. . . : .. at the time of scrutiny of his nomination paper which
a candidate for the Parliamentary Election remained |n5|deWas also not shown to him but it was communicated b
the chamber of the Returning Officer for filing his y

nomination paper and came out of the chamber of thethe Returning Officer that the nomination paper of the

Returning Oficer at about 3 1. and as the time for election petitioner has been correctly filled up. In

. L . paragraph-8 of the examination in chiefVi2-2 stated
presenting the nomination paper was over witness alongthat on the date of scrutiny he waited in the office of

with el_ectlon petl_tloner and others_ had to return ba_ck. the Returning Giicer until 6 PM. by which time neither
The witness again went to the office of the Returning . . : . :
. s any list of validly nominated candidate was affixed on
Officer on 18-4-2009 at 10.30M. Nomination paper of : C )
: " . the notice board nor copy of rejection order of the nomi-
the election petitioner was received at 12.04.Rnd . .
. . . nation paper was handed over to him. In paragraph-16
receipt to that effect was also given to the election - :
o of the cross-examination\W.-2 stated that at the time
petitioner PW.-1 further states that on the date of . . S
of presentation of his nomination paper he had gone

sgrutmy qf the n_o_mmatlon paper 1.€. .20'4'2009 he al(_)ng along with his 10 proposers to the office of the Returning
with election petitioner came to the office of the Returning ... . "
Officer as was directed by the authorities. In paragraph-

Officer, 30-Patna Saheb Parliamentary Constituency at17 of the cross examination W.-2 stated that out of

10.30 A.M. Election petitioner was called inside the
. ! 10 proposers only four were allowed to enter the chamber
chamber of the Returning Officer and came back from :
of the Returning Gicer. In paragraph-18 of the cross

the chamber and was asked to wait and the election L .

- : ; .~ ‘examination PW.-2 stared that he had gone along with
petitioner waited outside the chamber of the Returning 10 proposers for presenting his nomination paper as he
Officer till 5 PM. of 20-4-2009 but by that time notice Propos P gr pap )

. . . ' was candidate from unrecognized party and law required
of the validly nominated candidate was not affixed on . .
) .~ . that candidate of unrecognized party must appear for
the notice board. In paragraph-20 of the examination in .. . L . .
filing his nomination paper along with his all the 10

chief PM.-1 admits that he was one of the 10 proposers . : o
. . proposers whose signature if necessary may be verified
of the election petitionetn paragraphs-6, 7 of the cross- : ; .
T . : . by the Returning Qicer. In paragraph-20 the witness
examination RV.-l admits that at the time of filing of the .
nomination paper by the election petitioner for the further states that on the date of scrutiny as well he went
pap y P to the office of the Returning Officer along with all his

6. PW.-2 is the election petitioner himself. In
paragraphs-4, 5 of the examination in chi&¥.F2 stated
that he filled up his nomination paper correctly and filed
the same on 18-4-2009 in the office/chamber of the
Returning Officer situate at Collectorate, Patna, whereafter
receipt was granted indicating that scrutiny of the
nomination paper shall be conducted on 20-4-2009. In
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proposers. In paragraph-22WP-2 states that when Deputy Election Cfcer, Patna and was Inclgg of the
Returning Officer did not ask for verification of the confidential section of the fife of the Returning Giter.
signature of 10 proposers, he had no occasion to insist

for Sl.JCh. verification. In paragr_aph-27 (.)f the_ Cross- during 2009 Lok Sabha Eleciton he was entrusted with
examination RV.-2 stated that he filled up his nomination e .
the work of verification of the signature of proposers

paper himself. In paragraph-28 of the cross examlnatlonmc the independent candidate so as to verify the

he stated that he mentioned his age in nomination paper enuineness of the signature of the proposer on the
as above 25 years, which is the qualifying age for 9 9 prop

contesting the impugned election. In paragraph-29 of theno_mlnatlon _papeﬂn paragraph-3 of the_ exam|r_1at|o_n n
L chief the witness stated that as per instruction issued
cross examination .Y.-2 stated that there was no

instruction in the nomination form to the candidate to number of independent candidates came on 20-4-2009

furnish his exact age in the nomination par such along with their proposers for verification of the signature
he indicated in the nomination paper that he has completeaOf the Proposers who put their 5|gr_1atu_re adjacent_to their
more than the minimum age required for becoming arespectwe signature on the nomination paper filed by
candidate. In paragraph-30 of the cross examinationthe candidate. In paragraph-12 of the cross examination
PW.-2 sta.ted that there is blank in the age, column of R _again _reiterated that he was aut_h_oriz_ed by the
the nomination paper because different age’ i providedRetummg Officer alone to help him in verification of the
for member of the leislative council. M.LA.. M.gnd signature of the proposers of the different candidates.
others. In paraara h?31 of the crosé ex.am.i’na.ti.W-P In paragraph-13 witness further clarified that Returning
5 stafed t?]at %he?e s no direction of the Election Officer had issued written instruction by way of letter
Commission of India to furnish the exact age of the asking him to help him in verification of the signature
candidate in the nomination papén paragraph-32 of of the proposers. In paragraph-15 Ri\stated that he

the cross examinationW.-2 stated that in the request L\Sorr;?rﬁa?izzposegrtoof tkhnemelzvletchtieongroelfcir':i(j;eorfarseji?(\:/v;sn tﬁ;
form. form-26 and affidavit furnished by him along with hap P

nomination paper he indicated his age as 60 years. Induty of the Returning Officer to consider the same. In

paragraph-33 of the cross-examination the witness stated’ aragraph-16 the witness further states that he do‘?s not
that he was not required to indicate in part-lil of the remember the exact number of observers present in the

S . chamber of the Returning Officer at the time of presentation
nomination form his exact age. In paragraph-34 of the o :
S . . of nomination paper but observers were available at the
cross examination.W.-2 stated that according to him

his nomination paper was not rightly rejected on the time of presentation of the nomination papén
ground that he indicated his age more than 25 years inparagraphs-lG, 17 R-1 further stated that observers

- were present in the chamber of the Returning Officer at
part-1ll of the nomination paper . . . S
the time of presentation, scrutiny of the nomination
7. PW.-3 Sri Bidhan Chand Rana was also a paper but he does not remember the number and the
candidate to contest the 2009 Parliamentary Election fromname of the observers present.

30-Pat_na Sah'b P?‘r"ame”t?‘ry Constituenparagraph- 10. R.W-2 Sri Jitendra Kumar Sinha the Returning
4 of his examination in chief.\R.-3 stated that he was . T o .
Officer stated in his examination in chief that the last

not allowed to see the nomination paper of election i L .

. . date for filing the nomination paper for the impugned
petitioner and others, which he wanted to see. In . :
araaraph-5 of his examination in chief\@-3 stated election was 18-4-2009 and the date of scrutiny of the
paragrap : nomination paper was scheduled for 20-4-2009. In

that he had no occasion to see the order of rejeCtionparagraph-B of his examination in chief the Returning
after scrutiny of nomination paper of election petitioner Officer stated that it was considered necessary for

was concluded. In cross-examinatioWVP3 stated that o .
verifying the genuineness of the proposers of the

he h_ad _|nd|cated his age as 33 years in part Il of theindependent candidate who had filed their nomination
nomination paper . . .
paper and as per instruction Syhil Kumar Deputy

8. On behalf of sole respondent three official Election Officer and also Incharge of confidential section
witnesses have been examined, napeIW-| Bijendra had called the independent candidates including the
Jha who at the relevant time served\dditional District election petitioner on 19-4-2009 and directed them to
Magistrate (General), Patna and was assigned the workoring all their proposers on the date of scrutiny for
of verification of signature of the proposers put on the verification of their signature so as to verify the
nomination paper filed by the independent candidate for genuineness of the signature of the proposer and to
contesting the 2009 Parliamentary Election from 30-Patnareceive instruction in this regard. In paragraph-4 of his
Sahib Parliamentary Constituendy.W-2 Sri Jitendra  examination in chief R.\W2 has stated that SAnil
Kumar Sinha is the Returning Officer of 30-Patna Sahib Kumar Deputy Election Officer informed the election
Parliamentary Constituency in 2009 Parliamentary Election. petitioner telephonically and responding to telephonic
R.W.-3. Sri Anil Kumar at the relevant time served as communication the election petitioner came and met him

9. R.\W-| stated in his examination in chief that
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and was informed that he had not disclosed his correctparagraph-8 of the cross-examination R2Astated that
and specific age in the nomination form. The election election petitioner has already mentioned in his election
petitioner refused to respond and he did not correct hispetition that pursuant to telephonic information he came
age, as such his nomination paper was rejected for nonto the ofice of the Returning Qiter, besides such
disclosure of specific correct age in the nomination admission the Returning Officer had no other evidence
paper In paragraph-5 of the examination in chief the of having given telephonic information to the election
Returning Officer stated that for signature verification to petitioner In paragraph-10 of the cross-examination R.W
ascertain the genuineness of proposers officers were2 further stated that on 19-4-2009 when the election
deputed on the date of scrutiny of nomination paper but petitioner was called to remove the defect in the office
the election petitioner did not come with his proposers of the Returning Officer his nomination paper was very
for verification of the genuineness of their signature. In much available and with reference to the said nomination
paragraph-6 of his examination in chief \R.-2 stated paper he was asked to remove the defects. In paragraph
that candidates were given full opportunity and liberty 12 of the cross-examination RA® stated that election

to examine the nomination paper of other candidates andoetitioner did not mention in the nomination paper that
scrutiny of nomination paper was done in presence ofhe has completed 60 years of age. In paragraphs-13. 14
Central Election Observer deputed by the Election R.W.-2 stated that form-26 is an addendum enclosure
Commission of India as well as candidates who had filed to the nomination paper which does not form part of the
nomination paper and had come on the day of scrutiny nomination paper as primary document. In paragraph-15
In paragraph-7 of the examination in chiaVR stated of the cross-examination R.MY stated that in thefafavit

that he prepared and maintained separate order sheet fannexed with form-26 the election petitioner indicated his
the scrutiny of the nomination paper of each candidateage as 60 year3he witness, howevewrolunteers that
and accordingly he prepared separate order sheet the affidavit primarily dealt with his movable and
regarding scrutiny of the nomination paper of the election immovable assets. In paragraph-16 of the cross-
petitioner which contains the ground for rejection of the examination R.\W2 stated that Sénil Kumar Deputy
nomination paper of the election petitianker paragraph-  Election Officer had asked the election petitioner to
3 of the cross-examinationViR-2 stated that he issued correct his age in the nomination form but he refused
office order appointing SAnil Kumar as Deputy Election  to correct. In paragraph-17 of the cross-examination
Officer. In paragraph-5 of the cross-examination RRW  R. W.-2 denied the suggestion stating that the same is
stated that notice was issued to the election petitioner forbordering on unfairness that election petitioner was not
making available his proposers for verification of their given opportunity to correct his age in the nomination
signature and for service of such notice election petitionerform when he has come to his office on 19-4-2009. In
was telephonically informedAfter receipt of the paragraph-15 of the cross-examination R2/¢tated that
telephonic information election petitioner also came to election petitioner visited the office of the Returning
the office of the Returning Officer but refused to accept Officer on 19-4-2009 and in spite of request did not
the written notice. In paragraph-6 of the cross-examinationremove the defect about his age in the nomination form,
R. W.-2 stated that it is true that in order dated it was not deemed necessary to make correction therein.
20-4-2009 by which he rejected the nomination paper of
the election petitioner he did not record that election
petitioner did not receive the notice for making available
his proposers for verification of their signature. The
witness, howevewolunteered in the said paragraph that
he did not record the aforesaid fact in the order dateOI2009 for verification of their signature and to receive

20-4-2009 as the nomination paper of the election . . S
. : . ._letter in this regard. In paragraph-3 of the examination
petitioner was rejected on some other ground i.e. his.

o : ) . . in chief R.W-3 further stated that responding to the
omission to specify his age in the nomination paper o . . .
o ) S telephonic instruction election petitioner came and was
which is the primary document for the nomination. In ; .
L advised to receive the letter and also to contact the
paragraph-7 of the cross-examination R2further stated : . L ' .
) . . Returning Officer as the nomination paper filed by him
that defect of substantial nature was noticed in the ;
T . " . was not in orderin paragraphs-4, 5 R.V8 stated that
nomination paper of the election petitionbr the light

. he took the election petitioner to the Returning Officer
of the defect no further steps was required to be taken . . - :
. . i . : : who pointed out to the election petitioner that in the
to inform the election petitioner but with a view to give L ! .
. . o ' : nomination paper he had not correctly filled up his age
him opportunity telephonic information was given to the

election petitioner to come and rectify the defect noticed and h_e was given opp_o_rtunlty_ to make necessary
o S . o correction but election petitioner did not make correction
in his nomination papefhe election petitiongalthough

came to the office but in his own wisdom chose not to of his age in the nomination paper and went away even

either remove the defect or to receive the notice. In without receiving the letterin paragraph-4 of cross-
" examination R.\W3 has stated that he telephonically

11. R.W-3.SriAnil Kumar who was appointed as
Deputy Election Officer has stated in paragraph-2 of his
examination in chief that on instruction of the Returning
Officer he contacted independent candidate on telephone
and directed them to bring their all proposers on 19-4-
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informed the election petitioner from confidential and other affidavit furnished by the petitioner along with
section of the office of the District Magistrate, Patna on nomination papein this connection, learned counsel for
19-4-2009 to appear in the office of the District Magistrate the petitioner also relied on paragraphs-3, 19 of the
for verification of signature of his proposers. In circular of the Election Commission of India dated
paragraph-5 the witness further stated that he never27-3-1003 issued undérticle 324 of the Constitution
asked the election petitioner to correct his age indicatedof India and submitted that in form 26, which is supported
in the nomination papein paragraph-6 of the cross- by an affidavit and other affidavit to be furnished by
examination R.W3 stated that he took the election the candidate along with nomination paper petitioner
petitioner to the chamber of the Returning Officer in his indicated his age as 60 years and in such view of the
confidential office from his chamber where nomination matter entries made by the petitioner in Part Ili(a) of the
paper of the election petitioner was available from before. nomination form that petitioner has completed 25 years
of age should have been ignored as the said statement
does not indicate the age of the petitioner on the date
of presentation of the nomination papesarned counsel

for the petitioner also referred to Section 30 of Alog
which provides for appointment of dates for nomination,
scrutiny withdrawal of candidature date of poll and
completion of election. He also referred to Sub-sections-

12. With reference to the pleadings made and the
evidence led by the parties, learned counsel for the
petitioner submitted that order dated 20-4-2009 rejecting
the nomination paper of the petitioner on the ground that
he did not mention his correct age in part lll of his
nomination paper for contesting the impugned election
suffers from the vice of arbitrariness and is fit to be . . .
declared as erroneous as from the evidence of-R.W (1), (4) of Section 33 of théct, which provides for

Returning Officer in paragraphs-10, 12, 13,15,16, itself presentation of nomination paper and requirement of a
: = o valid nomination and submitted that petitioner has been
it would appear that petitioner had mentioned his age

as 60 years in form 26, which was supported by an deprived of his statutory right to contest the impugned

affidavit as also other affidavit furnished by the petitioner election, although_he prgsent_ed his nomlnanon paper
. S : : before the Returning Officer in the prescribed format
along with nomination papemhich according to the

. ! within the required time but the same was improperly
Returning Officer was also an addendum enclosure to__. >
S . o . rejectedAs regards the statement made by the petitioner
the nomination paper and in appreciation of the d|sclosurein Part Ill (a) of the nomination paper that he has
of the correct age by the petitioner in form 26 and other pap

S : S . completed 25 years of age, learned counsel for the
affidavit filed along with nomination paper enclosed with L ’
form 26 Returning Officer should have ignored the petitioner submitted that such statement has been made

incorrect age mentioned by the petitioner in part Ill of by the petitioner in the light of the provisions contained

Lo in Article 84 of the Constitution of India and Sub-
the nomination paper and accepted the same so as tQ

I . .~ _Section-(2) of Section 36 of thct, which provide for
enable the petitioner to contest the impugned election. P . .
. . L . qualification for membership of Parliament and for
In this connection, it is also pointed out that the story

s fot ty the Reuring Offcr n paragapns-1, 10, 718500 Secton o he Heeof e Peone e s
16 of his cross-examination that on 19-4-2009 election y 9

. . ) : . of Article 84 of the Constitution petitioner stated in Part
petitioner was called in the office of the Returning Officer oo
L o . 1ll (&) of the nomination form that he has completed 25
to remove the defect in his nomination paper and in

presence of the Returningfér, R.W.-3 SriAnil Kumar years of age but also made clear in the affidavit that his

Deputy Election Officer asked the election petitioner to actual age on the dé‘_te of filing of nomination was 60
correct his age in the nomination paper but election years. In this connection, he also referred to paragraphs-

I . 12.1 and 12.1(a) at page 27 of the Handbook For the
petitioner refused to correct the same is not to be . . . :
S ; S Candidate, 2009 and submitted that the candidate while
accepted in view of the evidence of R-8VSri Anil

Kumar Deputy Election Officer in paragraphs-4, 5 of his assenting to his nomination _ma_de by hls_pro_poser he
cross-examination where R/.-3 categorically stated that S required to make a declaration in the nomination paper
he telephonically informed the petitioner on 19-4-2009 |t2£eilrfsa(k))fm;t leltaigse stl:]k?rtnrt]tz dmtl:fz:tnist tES} Ilieshst tgfrt]hES
from the confidential section of the office of the District Y. ge. 9

Magistrate. Patna to come to the office of the District provisions contained iArticle 84 of the Constitution,
. ’ e . . Sub-section-(2) of Section 36 of thet and paragraphs-
Magistrate for verification of signature of his proposers

but in paragraph-5 R.\WB categorically stated that he 12.1 _and 12.1(a) at_ page 21 O.f the Handbook For The
. he . Candidate, 2009 petitioner mentioned in Part 11l (a) of the
never asked the election petitioner to correct his age S
o . o . . . nomination form that he has completed 25 years of age
indicated in the nomination papdt is submitted with . S . .
. " which was more than the minimum age required for being
reference to the evidence of RL-3 that as petitioner - . . . .
: . ; eligible for contesting the impugned election and in such
was not given any opportunity to correct his age . .
. . . view of the matterReturning Oficer ought not to have
mentioned in part 1l of the nomination form the same _ L -
) S rejected the nomination paper of the petitioherarned
should have been ignored in view of the age of the

petitioner indicated in form 26 supported by an affidavit counsel for the petitioner also referred to Section 38 of
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the Act, which provides for publication of list of the naotification of the Election Commission published in
contesting candidates and it is submitted that in the the Official Gazette.

instant case Returning Officer published the list of
contesting candidates on 21-4-2009. It is also submitted
that election petitioner without wasting any time, no
sooner the list was published attempted to file application
Annexure-3/I to the election petition to know the cause
of rejection of his nomination paper when certified copy
of order dated 20-4-2009 rejecting his nomination paper
was not supplied to him free of cost. Petitioner was also
not allowed to visit the Returning Officer on 21-4-2009
and was thus compelled to communicate the uneven
happenings by fax message dated 22-4-2R08exure-

3 to the Chief Election Commissiondtew Delhi. It is
further stated that Returning Officer in his cross-
examination has claimed to have provided sufficient
opportunity to the petitioner on 19-4-2009 i.e. a public
holiday to correct his age in part Il of the nomination
form through R.W3 Sri Anil Kumar Deputy Election
Officer but R.W.-3 has refuted such claim.

14. Learned counsel further reiterated his aforesaid
submission with reference to the judgment of the Supreme
Court in the case of Deep Chand Vs. State of Rajasthan,
"AIR 1961 Supreme Court 1527, State of Uttar Pradesh
Vs. Singhara Singh and othefdR 1964 Supreme Court
358 and in the case of Chief Information Commissioner
and anotheWs. Sate of Manipur and anothe2012 (1)
PLJR Supreme Court 313 and submitted that it is well
recognized Rule that where power is given to do a certain
thing in a certain way the thing must be done in that
way or not at all and other methods of performance are
necessarily forbidden. In the light of the aforesaid well
settled proposition of law learned counsel submitted that
Returning Officer was certainly prohibited from performing
the act of scrutiny in a manner other than the one
provided under theA\ct and submitted that Returning
Officer could not have asked the petitioner to correct
his age in the nomination paper on a public holiday by

13. In support of the aforesaid submission learned transgressing the mandate of law
counsel for the petitioner relied on the judgment of the

Supreme Court in the case of Ratarmol Singh and 15. Learned counsel for the petitioner also relied

anotheVs. Ch.Atma Ram and other8JR 1954 Supreme on the Judgme_nt of _the_ Supreme Court in the case of
Court 510. Nomination paper of respondafma Ram A.C. JoseVs. Sivan Pillai and otheraIR 1984 Supreme
o pap -SP Court 921 and submitted that Election Commission of
was rejected on t_he ground that_h|s proposer put thumbIndia is vested with the power of superintendence
mark on th? nomlr_1at|0n papewhlch was not atte_sted. direction and control of all elections to Parliament and
The Returning Officer held that without attestation the . ) .
. : . .. StatelLegislature as also to the office of President and
thumb mark was invalid and so rejected the nomination . " . . .
. . ) . . Vice-President but such power of superintendence is to
paper The question which arose in the election dispute be exercised to supplement the provisions ofitteand
is as to whether Returning Officer was right in rejecting .

S - . not to supplant the same and having held as above the
the nomination papeA subsidiary question also arose, Supreme Court set aside the impugned election in which
namely whether assuming attestation to be necessary P . pughed )

on several polling booths electronic voting machine was

under the Rules and omission to obtain the required L : o
) . - used under the direction of the Election Commission of

attestation amounts to technical defect of unsubstantial =" . : - )
India without there being any provision for casting of

character which the Returning Giter was bound to . ? .
. . vote through electronic voting machine as user of
disregard under Section 36 (4) of thet. The Supreme . . . .
. . ., electronic voting machine on the several polling booths
Court held that the Returning Officer was bound to reject . : T
L : without there being any provision in tAet for use of
the nomination paper under Section 36(2)(d) ofAbe . : T .
. . . electronic voting machine in the election amounted to
as there was a failure to comply with Section 33 of the upolanting the provisions of thact
Act as attestation is not a mere technical or unsubstantia """ 9 P ‘
requirement. When the law enjoins the observance of 16. Learned counsel for the petitioner next relied on
a particular formality it cannot be disregardéflith the judgment of the Supreme Court in the case.bf P
reference to the aforesaid judgment it is submitted thatRajanVs. T.PM. Sahir and others. (2003) 8 Supreme
in the present case when the law requires to conductCourt Cases 498 and\GSreerama Reddi and anothet
the scrutiny at a particular date, place and time i.e. Returning Officer and others, (2009) 8 Supreme Court
20-4-2009 as notified in the election programme including Cases 736 and submitted that is a special statute and
part-VI of the nomination paper there was no occasion self contained code. While interpreting such a statute
for the Returning Officer to offer the candidate to correct the court must consider the intention of the Legislature
his age in the nomination paper on 19-4-2009. which wasand read the provisions of statute specifically and strictly
a public holiday and that too at the residential chamberWith reference to the said judgment it is submitted that
which is made for the Collector of the district and not Article 84 of the Constitution has been referred to in
for the Returning Qicer. It is submitted that Section 30  Section 36(2)(a) of thact in the light thereof petitioner
of the Act also does not provide for the scrutiny of specifically declared in part Il of the nomination paper
nomination paper on a day other than one appointed inthat he is not less than 25 years of age, rather he has
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completed 25 years of age, which is the qualifying age Union of India and anothe2003) 4 Supreme Court
for contesting the election to the House of People andCases 399 it was submitted that in the said case Supreme
in such view of the matter the nomination paper of the Court framed the question as to whether little voter is not
petitioner ought not to have been rejected by the entitled to know the bio-data of his/her would be rulers,
Returning Officer under order dated 20-4-2009. law makers or destiny maker of the nation and held that
voter has fundamental right to know the antecedent of
a candidate. Learned counsel for the petitioner with
reference to the aforesaid two judgment in the case of
Union of India and Peoples Union for Civil Liberties
(supra) submitted that the candidate filing nomination for
contesting the election is not to be identified physically
rather he has to be identified with reference to his bio-
data given in form 26. Physical identification may be
ascertained with respect to any cut mark, mark on,body
complexion, height and physic efxcording to learned
counsel such identification of the candidate is not the
(Point in issue in the case in hand. It is submitted that if
petitioner has not mentioned his correct age in the
nomination form part-1ll the Returning Officer was not

18. It is also submitted that the Returning Officer required to be too technical in view of the correct age of
did not make any endorsement in the nomination paperthe petitioner mentioned in form 26 which was also
of the petitioner either accepting or rejecting the same insupported by an affidavit and the other affidavit. In this
front of the petitioner so as to enable the petitioner to connection, learned counsel also relied on Sub-section
know the factum of rejection including its cause. (4) of Section 36 of thAct which requires the Returning
Officer not to reject any nomination paper on ground of
ddefect which is not substantial in nature. Learned counsel
submitted that in view of the correct age of the petitioner
mentioned in form 26 his nomination paper was not
erequired to have been rejected.

17. He further submitted with reference to Section
30 of theAct whereunder the election programme i.e. last
date for making nomination, the date for scrutitast
date for withdrawal of candidatures, date of poll and the
date before which the election shall be completed is fixed
would indicate that last date for making nomination, date
for scrutiny and the last date for withdrawal of candidature
cannot be fixed on a public holiday and with reference
to the said provision it is submitted that Returning
Officer ought not to have asked the petitioner to remove
the defect in the nomination paper on 19-4-2009 which
was a public holiday and thereby he has transgresse
the provisions of théct.

19. Learned counsel for the petitioner further
submitted that the nomination paper is to be presente
between 1 A.M. to 3 PM., the compact disc prepared
during presentation and scrutiny of nomination reflects
that the nomination papers as presented by som
candidates have been accepted much later thakl.3 P 22. Learned counsel also relied on the judgment of
which is in contravention of the directions issued by the the Supreme Court in the case of Pratap Singh Vs.
Election Commission of India and for such contravention Sri Krishna Gupta and other&|R 1956 Spreme Court
of the direction of the Election Commission of India 140. It appears in the said case the appellant was a
Returning Officer is worthy to be condemned. candidate for the office of President of the Municipal
Committee. The respondents seven in number were also
candidates. The nominations were made on forms supplied

the judgment .Of the Supre_me Court_m the case of by the Municipal Committee but it turned out that the
Narendra Madivalapa Kheni Vs. Manikrao Patil and
forms were old ones as the forms were not updated.

others, (1977) 4 Supreme Court Cases 16 and SmeItte(ii.Jnder the old Rules candidates were required to give

that inclusion of names in the electoral roll after the last |
. L their caste but subsequently the Rule was changed and
hour of the last date for filing nomination is illegal and . : .
not valid. instead of_caste their occu_patlon had to be entered. The
only candidate who got himself abreast of the change
21. Learned counsel with reference to the judgment was the first respondent. He struck out the word caste
of the Supreme Court in the case of Union of India Vs. in the printed nomination form and then furnished his
Association for Democratic Reforms and anat(2002) occupation as was required under the new Rules and not
5 Supreme Court Cases 294 submitted that the Supreméis caste. The other candidates including the appellant
Court directed the Election Commission of India to call filled their nomination as they stood and entered their
for information from the candidates on affidavit by issuing caste and not their occupation. The first respondent
necessary instruction undérticle 324 of the Constitution  raised an objection before the Supervising Officer and
about (1) Conviction, acquittal or discharge (2) Whether contended that all other nominations were invalid and
or not a candidate is accused prior to 6 months of filing claimed that he should be elected as his was the only
nomination and the assets and liability of his spouse andvalid nomination paper the objection was overruled and
dependent and his education qualificatMfith reference election proceeded. The appellant secured the highest
to the judgment of the Supreme Court in the case of number of votes and was declared to be elected. The first
Peoples Union for Civil Liberties (PUCL) and another Vs. respondent thereupon filed the election petition which

20. Learned counsel for the petitioner next relied on
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was dismissed holding that defect in the nomination Vs. Sate of Punjab and anothe2007(1) PLJR 329,
paper of the appellant was not substantial and wasparagraph-13 submitted that the Constitution of India
curable. The judgment dismissing the election petition and theAct provides for qualification, disqualification
was reversed by the High Court relying on the judgment and not the identification of the candidate contesting the
of the Supreme Court in the case of Raftamol Singh election except for submission of the bio-data by the
(supra) holding that any failure to comply with any of the candidate in compliance of the order of the Supreme
provisions set out in the various rules is fatal and that Court in the case of Union of Ind¥s. Association for
in such cases the nomination paper must be rejectedDemocratic Reforms and People's Union for Civil Liberties
Supreme Court reversed the said judgment deprecating/s. Union of India (supra). It is submitted that if the
the tendency towards technicality : it is the substancecandidate is qualified the question of correcting his age
that counts and must take precedence over mere formis not an issue of identification as the respondent has
and distinguish the judgment rendered in the case ofnot taken such ground in his written statement.
RattanAnmol Singh (supra) after quoting the following
passage in paragraph 11 of the said judgment :— 26. Learned counsel submitted that Returning
. ) ) ) ] Officer while deposing in court has taken different
If the Returning Ofﬂger had _omltted the z_ittestanon grounds other than what has been mentioned in the
because of some slip on his part and it could be jn,gned order rejecting the nomination paper dated
proved that he was satisfied at the proper time, the 5o 4 5009, It is also submitted that Supreme Court in the
matter might be different because the element of . qe of Mohindar Singh Gill and another Vs. The Chief
his satisfaction at the proper time, which is of the gjection CommissioneNew Delhi and others, (1978) 1
substance, would be there, and the omission g, hreme Court Cases 405, paragraph-8 held that when
formally to record the satisfaction could probably - ga1tory functionary makes an order based on certain
in a case I|,I’<e that be regarded as an U”S”bStam'abrounds, its validity must be judged by the reasons so
technicality”. mentioned and cannot be supplemented by fresh reasons

23. Learned counsel next referred to the judgmentin the shape of affidavit or otherwise, an order bad in
of the Supreme Court in the case of Sushil Kumar Vs. beginning may by the time it comes to the court on
Rakesh Kumar2004 (1) PLJR 261. In the said case account of challenge get validated by additional grounds
Returning Officer accepted the nomination paper of Rakeshlater brought out. It is submitted that Returning Officer
Kumar who was below 25 years of age despite thethough taking supplementary grounds in his deposition
written objection. Respondent succeeded in the election.has badly failedThe Deputy Election Giter R.W-3 in
The election petition was filed solely on the ground that paragraph-5 of his deposition has categorically
respondent at the time of filing his nomination paper was contradicted the Returning Officer and stated that he
not above the age of 25 years as mandatorily requirednever asked the election petitioner to correct his age
underArticle 173(b) of the Constitution was not entitled indicated in the nomination paper
to file his nominationThe election petition, however -
was dismissed. Supreme Court set aside the order of the 27+ Leamedounsel for the petitioner next referred

High Court holding that respondent was not above the {© the judgment of the Supreme Court in the cagendf
age of 25 years on the date of filing nomination he ought Baluni Vs. Surendra Singh Negi, 2005(5) Supreme Court

not to have been allowed to contest the election and hiscases 793. In the said case election petitioner attended
election is declared void. the scrutiny and the Returning Officer made endorsement

in the nomination paper asaldh'. Later the Returning

24. Learned counsel then referred to the judgment Officer manipulated the nomination paper and wrote a
of the Supreme Court in the case of Uttamrao ShinaSbefore ‘\aidh’, thus rejecting the nomination paper on
JankarVs. RanjitsinhVijaysinh Mohite Patil, (2009) 13  the ground that formA and B were not submitted along
Supreme Court Cases 131. In the said case nominatiofyith nomination paperather were submitted at 4.10/P
paper of the election petitioner was rejected on theon the last day fixed for filing of nomination paper
ground that the signature of his two of the proposers puring trial the election petitioner successfully proved
was not genuine which was challenged in the electionthe misconduct of the Returning Officer and the
petition, election petition was also dismissed without interpo|ation made by him as would appear from the
hOIdIng the trial. Supreme Court set aside the order of therecords that forrd and B were submitted one day before
High Court directing the High Court to consider the |ast day fixed for filing of nomination paper at 2.581P
matter on merit by framing issues and calling for along with nomination papetn view of the aforesaid
production of evidence in support of the case of the facts the Supreme Court found that nomination paper
parties. completely filled up in prescribed format was delivered
tand the nomination was wrongly rejected. Learned

25. Learned counsel with reference to the judgmen . A 4
Counsel for the petitioner submitted that in the present

of the Supreme Court in the case of Navjot Singh Sidhu
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case, the Returning Officer has fearlessly transgressed 28. LearnedCounsel for the petitioner with reference
the boundaries of Sub-section-(6) of Section 36 of theto the judgment of the Supreme Court in the case of
Act as he did not make any endorsement either acceptindrijendralal Gupta and another Vs. Jwalaprasad and others,
or rejecting the nomination paper of the election petitioner AIR 1960 Supreme Court 1049, paragraphs 9,17 submitted
and thereby kept the election petitioner in dark about thethat in the said judgment Supreme Court began with
rejection of his nomination papelt is submitted that following quotation :—

Returning Officer further reflected his misdemeanour by “Does the failure of a candidate to specify his age
not providing the election petitioner a copy of order of as required by the prescribed form of the nomination
rejection, although requisition for obtaining certified copy paper amount to a defect of a substantial character
on payment was filed. Learn@bunsel further submitted under Section 36(4) of the Representation of the
that non-fulfilment of the requirement of law is distinct PeopleAct, 43 of 1951 (hereinafter referred to as
from furnishing half hearted information in the nomination theAct) ? That is the point of law which arises for
paper In this connection, he relied on the judgment of our decision in the present appeal.”

the Supreme Court in the caseMifeka Nand Girivs.

Nawal Kishore SahiAIR 1984, Supreme Court 856. filled the age column of the nomination papecomplete

paragraphs-2, 5 and 6. The election petition was filed by o :
. . nomination form according to the learned counsel for the
the first respondent the defeated candidate only on the " .. o ) o
o . petitioner renders the nomination paper incomplete, invalid
ground that nomination paper of another candidate Ram

) . . . and fit for rejection after scrutiny under Section 36 of the
Kumar Jha was improperly rejected ignoring the fact that . . -
. : ; . Act. In the instant case, howeyetection petitioner has
he had mentioned his correct age i.e. 33 years in the

nomination paper contrary to his age indicated in the written in the age column that he has completed 25 years

' . of age and as such was qualified to contest the election
electoral roll i.e. 37 year$he Returning Qicer, however S .
. S and the nomination paper should not have been rejected.
rejected the nomination paper of Ram Kumar Jha on the

ground that there is difference in the age of Ram Kumar 29. LearnedCounsel for the petitioner with reference
Jha between what has been mentioned in the electoraf® the judgment of the Supreme Court in the case of Ram
roll and the nomination papefThe High Court on Phal Kundu Vs. Kamal Sharma, (2004) 2 Supreme Court
consideration of the evidence found that no nomination Cases 759, paragraphs 7, 13 and Chief Information
paper could be rejected unless the defect is of substantiaFommissioner and another Vs. State of Manipur and
character and that the difference in the age of R.K. Jha@nother2012(1) PLIR SC 313, paragraphs-35, 45 submitted
as given in the electoral roll and the nomination paper is that in part Il of the nomination paper candidate is not
not a material error and no opportunity was given to the req_uwed to specify his age as neither the Constitution of
candidate R.K. Jha to remove the defect though Sub-INdia nor theAct nor the Rule nor the Handbook for
section-(4) of Section 33 of it lays down that on the Cant_jldate, Returning Officer nor the no_mmatmn form
presentation of the nomination paper the Returning Officer require thaF the actual age of t_he _candldate should be
shall satisfy himself that the names and electoral roll mentioned in part Ill of the nomination form.
numbers of the candidates and their proposers as entered  30. LearnedCounsel with reference to the judgment
in the nomination paper are the same as those entered iRf the Supreme Court in the case d7.GSreerama Reddi
the electoral roll. The High Court held that rejection of @nd another Vs. Returning Officer and others, (2009) 8
the nomination paper of Ram Kumar Jha by the Returning SUPreme Court Cases 736, paragraphs-3, 4 and Ram Sukh
Officer was improper and set aside the election of aVS‘ DmeshAggrawa! (2009) 10 S upreme COWF Cases 541,
returned candidate. Supreme Court affirmed the judgmempara_graph-§3 submitted thact is a self cont_auned code
of the High Court observing that the difference in the and is requwe_zd to be read '°‘.er f(_)llowed stricto Sensu. He
age of the candidate Ram Kumar Jha as entered in th further submitted that qualification for membership of
S (?Darliament, as provided undérticle 84 of the
electoral roll and the nomination paper would fgll undgr Constitution, Sub-section-(2) of Section 36 of thet
the _category of m_accurate desc_rlptlon mentioned i read in juxtaposition with Clause 12.1 of the Handbook
proviso to Sub-section-(4) of Section 33 of Aw and for the Candidates would indicate that the candidate has
it is obligatory on the part of Returning Officer to have 1 mention his correct age in part Il of the nomination
it corrected ar to overlook it having regard to the paper only in case he finds that his age has not correctly
language of the proviso. The Supreme Court further heen mentioned in the electoral roll, otherwise he may
observed that difference of four years in the age of thea|so indicate in part Il of the nomination paper that he
candidate Ram Kumar Jha as stated in the nominationhas attained the qualifying age. It is submitted that in the
paper and the electoral roll is not an error of substantialinstant case, age of the petitioner was correctly stated in
character as he was qualified to contest the election bythe electoral roll, as such, he stated in part Il of the
taking into account any of the age either stated in thenomination paper that he has attained the qualifying age
nomination paper or in the electoral roll. i.e. 25 years.

The election petitioner in the said case had not
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31. LearnedCounsel for the petitioner finally relied  mentioned in part 11l of the nomination paper the conduct
on the judgment of the Supreme Court in the case ofof Returning Officer is unforgiving and should be termed
Nandiesha Reddi Vs. Kavitha Mahesh, (2011) 7 Supremeas breach of both the law and dutys further submitted
Court Cases 721 paragraphs-7, 8 and 37. It appears in ththat the Returning Officer while proceeding with the
said case the election petition was filed on the groundscrutiny of nomination paper did not act in the manner
of improper rejection of the nomination paper under provided in theAct, as he did not allow the candidates
Section 100 (1) (c) of thAct. The returned candidate to collectively guide him so as to avoid any unwarranted
filed petitions under Order 6 Rule 16 of the Code of Civil situation. It was also obligatory upon the respondent or
Procedure stating that the election petition does nothis representative during the scrutiny to verify the
contain material facts and another petition under Sectionsnomination paper of the election petitioner and to ask the
83, 86 of theAct read with Order 7 Rulellof the Code Returning Officer to accept the nomination paper on
of Civil Procedure for dismissal of the election petition. endorsement which could not be done and the nomination
Both the aforesaid petitions were dismissed by the High paper of the election petitioner was improperly rejected.
Court, which was challenged before the Supreme Court.
Supreme Court dismissed the appeal holding that the
ground of improper rejection of the nomination paper
shall be considered during the trial of the election petition.

33. Learned counsel for the sole respondent with
reference to paragraphs-28, 30 of the election petition
submitted that election petition does not contain material
facts, namelythe facts and circumstances leading to

32. LearnedCounsel for the petitioner with reference rejection of the nomination paper of the election petitioner
to the aforesaid case law submitted that the sole groundncluding the facts about the mannerode and method
taken in the election petition is under Section 100(1)(c) said to have been adopted by the Janta Dal (United)
of the Act and there being neither endorsement of party in association with Bhartiya Janta Party for procuring
rejection over the nomination paper of the petitioner nor assistance of the Returning Officer for the furtherance of
the copy of the order rejecting the nomination paper wasthe election prospect of the sole respondent. It is
provided to the petitioner in spite of requisition for grant submitted that facts which led to rejection of the
of certified copy on payment or by way of free copy the nomination paper of the election petitioner is totally
rejection of nomination paper is violative of Sub- missing from the election petition. Petitioner has merely
section(6) of Section 36 of th&ct which specifically guoted the provisions of law contained in Section 100(1)
require the Returning Officer to endorse on each (c) of theAct and as the petitioner has not indicated any
nomination paper his decision accepting or rejecting thefacts indicating as to how his nomination paper was
same and if the nomination paper is rejected then toimproperly rejected by merely citing the provisions of
record in writing a brief statement of reasons for such law, it cannot be said that the petition contains a concise
rejection. It is submitted that petitioner stated in part Ill statement of the material facts, as is required under Sub-
of his nomination paper that he has completed 25 yearssection(1)(a) of Section 83 of tiet and for failure to
of age which is in accordance witkrticle 84 of the provide concise statement of the material facts in
Constitution and the Returning Officer should have paragraph-30 of the election petition and full particulars
accepted the same in view of the provisions containedof corrupt practice in paragraph-28 of the election petition,
in Sub-section(2)(a) of Section 36 of tAet. Learned the election petition is fit to be rejected in exercise of
counsel further submitted that in view of Clause-12.| of power conferred under Order 6 Rule 16 and Order 7 Rule
the Handbook for the Candidate a candidate has to writell of the Code of Civil Procedure. Reliance in this
his correct age, provided his age has not been correctlyconnection was placed over the judgment of the Supreme
mentioned in the electoral roll. In the instant case, the Court in the case of Samant N. Balakrishna etc. Vs.
age of the petitioner was correctly mentioned in the Geoge Fernandez ar@thers AIR 1969 Supreme Court
electoral roll. As such he was not required to have 1201 andAzhar HussainVs. Rajiv GandhiAIR 1986
mentioned his correct age in part 11l (a) of the nomination Supreme Court 1253.
paper LearnedCounsel for the petitioner further submitted
that the Returning Officer in his evidence stated that he
granted opportunity to the petitioner through Deputy
Election Officer to correct his age stated in part Ill of the

2821':;‘?;2{; é)ak[))er t?]g aDF;Ut:JLC hgllgci?ghrl](:ho?f?fe?e@?m perusal whereof would indicate that the petitioner did
y puty not state his correct and present age in part Il of his

categorically stated that he never asked the petitioner to . : - .

: : L . . nomination paperFailure of the petitioner to declare his
correct his age in the nomination papiéris submitted correct and present age in part Ill of his nomination
that in view of the contradictory evidence of Returning b 9 P

Officer and the Deputy Election Officer about giving paper is a vital and substantial defect, which entails
: - ; rejection of the nomination papedn this connection,
opportunity to the petitioner to correct his age as

learned counsel for the respondent further pointed out

34. Learned counsel for the respondent next
submitted that the Returning Officer passed a detailed
order dated 20-04-2009 on the date fixed for scrutiny
rejecting the nomination paper of the election petitioner
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with reference to paragraph-12.1 (a) of the Handbook for specified in this behalf in the notice issued under Section
the candidates issued by the Election Commission of31 a nomination paper completed in the prescribed form
India for the 2009 General Election that a candidate for and signed by the candidate and by an elector of the
election to the House of the People or State Legislative Constituency as proposén the event, the candidate is
Assembly must not be less than 25 years of age. Henot set up by a recognized political party his nomination
should give his correct age in the nomination pajfer paper is required to be subscribed by 10 proposers being
the candidate finds that his age is not correctly mentionedelectors of the Constituencgub-section (2) of Section

in the electoral roll, he should give only his present age 33 of theAct lays down that a candidate shall not be
in the nomination paper and not the wrong age as showrdeemed to be qualified to be chosen to fill a reserved
in the electoral roll. It is further submitted by the counsel seat unless his nomination paper contains a declaration
for the respondent that the Handbook for the Returning prescribed by it. Sub-section (3) of Section 33 deals with
Officer issued by the Election Commission of India under the case of a candidate who having held any office
Chapter 'Scrutiny' requires the Returning Officer to reject referred to in Section 9 of th&ct has been dismissed
the nomination paper of a candidate for omitting to from service and a period of five years has not elapsed
specify his age in the nomination papkrs submitted since the dismissal and lays down that the nomination
that as the petitioner stated in part lll of his nomination paper of such a person shall be accompanied by a
paper that he has completed 25 years of age on the dateertificate as specified Sub-section (4) of Section 33 of
of nomination the Returning Officer during scrutiny theAct requires that on the presentation of a nomination
having found such statement to be incorrect rightly paper the Returning Officer shall satisfy himself that the
rejected the nomination paper of the election petitioner names and electoral roll numbers of the candidate and
In support of the aforesaid submission learned counselhis proposer(s) as entered in the nomination paper are
for the respondent relied on the judgment of the Supremethe same as those entered in the electoral roll. The
Court in the case of Brijendralal Gupta ahdotherVs. proviso to this sub-section requires the Returning Officer
Jwalaprasad an@thers,AIR 1960 Supreme Court 1049 to permit any clerical or technical error in the nomination
and submitted that for failure of the petitioner to specify paper in regard to the said names or numbers to be
his correct age in part Il of his nomination paper has corrected and where necessary it authorizes him to direct
rightly been rejected and the plea raised in paragraph-3Qthat any clerical or printing error in the said entry shall
of the election petition that nomination paper of the be overlooked. Section 36 of tAet deals with scrutiny
election petitioner has been improperly rejected is wholly of nominations, authorizes the Returning Officer to hold
misconceived and the election petition is fit to be rejected. an enquiry prescribes the procedure to be followed by
im in holding such an enqujryequires him to endorse

is decision on the points raised in the scrutiny and to
prepare a list of validly nominated candidates i.e. to say
whose nominations have been found valid and to affix
the list containing the names of the validly nominated
candidates on the notice board. Section 36(1) provides
that on the date fixed for the scrutiny of nomination
paper under Section 30 the candidate and the other
persons specified in it may attend at such time and place
as the Returning Officer may appoint and shall give them

35. Having noted the case of the parties as pleadeop
in the election petition, written statement as also having
considered the evidence led and the submissions mad
on their behalf, it is thought appropriate to first consider
the import of the relevant provisions of tAet before
proceeding to adjudicate the issues involved in the
matter Section 30 of theAct requires the Election
Commission to publish notification in the official gazette
appointing the last date for making nominations, the date

for scrutiny of the nominations, the date for withdrawal o A L
all reasonable facilities of examining the nomination papers

of candidatures, the date or dates on which a poll shall . ) . -
be held as also the date by which the election shall beof all candidates which have been delivered within the

. time and in the manner laid down in Section 33 of the
completed. It further appears from the wordings of the . . - L
. . . . s Act. Section 36(2) deals with examination of nomination
said section that if the last date for making nominations,

scrutiny of nominations, withdrawal of candidatures is a papers by the Returning Officer and it provides that the

. : . L said officer shall decide all objections which may be
public holiday then the last date for making nominations, S : J

. L . . made to any nomination and may either on such objection
scrutiny of nominations and withdrawal of candidatures

shall be the next succeeding day which is not a public grsohnehtlﬁir?\livsn r?;gigg;ﬂerr:;gth::m&?}:}’ﬂgﬁgrmz}/er on
holiday. Section 33 provides for presentation of y el y pap

L7 . . .. any of the following grounds (a) that the candidate either
nomination paper and requirements for a valid nomination. . . R o . )
s not qualified or is disqualified for being chosen to fill

Section 33(1) provides that on or before the date appointe he seat under any of the following provisions that may
under Clause (a) of Section 30 each candidate shall eithe[) : . .
e applicable i.eArticles 84, 102, 173 and 191 of the

n perso|n of t_)y his proposer between the hOL.”S OfConstitution and Part-Il of théct (b) that there has

eleven o'clock in the forenoon and three o'clock in the . . .

afternoon deliver to the Returning Officer at the place been a failure to comply with any of the provisions of
Section 33 or 34 or (c) that the signature of the candidate
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or the proposer on the nomination paper is not genuine. 37. In support of the contents of paragraph-28
Sub-section (4) of Section 36 lays down that the Returningelection petitioner has neither asserted in paragraph-28
Officer shall not reject any nomination paper on the nor has led any evidence to establish that on account of
ground of any defect, which is not of a substantial latent administrative pressure exercised by the ruling Janta
character Sub-section (5) of Section 36 prescribes the Dal (United) party Returning Officer of 30-Patna Sahib
procedure for the scrutiny and Sub-section (6) of Section Parliamentary Constituency with the consent of respondent
36 requires that the Returning Officer shall endorse onacted for furtherance of his election prospect and thereby
each nomination paper his decision accepting or rejectingfor the failure of the election petitioner to comply Sub-
the same. In case of rejection Returning Officer is further clause(1)(b) of Section 83 read with Sub-section(7) of
required to record in writing a brief statement of his Section 123 of thAct, this Court is unable to rely on the
reasons for such rejection. Sub-section (7) of Section 36averments made in paragraph-28 of the election petition
provides that for the purposes of this Section, a certified As regards the averments made in paragraph-30 of the
copy of an entry in the electoral roll for the time being election petition that nomination paper of the election
in force for a Constituency shall be conclusive evidence petitioner was improperly rejected the objection raised by
of the fact that the person referred to in that entry is anthe respondent that the averments made in paragraph-30
elector for that Constituencynless it is proved that he of the election petition is merely quotation of Section-
is subject to a disqualification mentioned in Section 16 100(1)(c) and not a concise statement of the material facts
of the Representation of the Peoplet, 1950. Sub- on which the petitioner relies as the facts which persuaded
section (8) of Section 36 of tiet requires the Returning  the Returning Officer to reject the nomination paper of the
Officer to prepare a list of validly nominated candidate petitioner has not been stated in paragraph-30 of the
and to fix the list on the notice board. It is thus, clear that election petition is to be rejected in view of the fact that
Section 33 of thé\ct requires that a nomination paper nomination paper of the petitioner having been rejected
completed in the prescribed form and signed by the and such fact has been stated in the paragraph, as such,
candidate and the elector(s) of the Constituency asaccording to this Court concise statement of the material
proposers be delivered to the Returning Officer on or fact on which the petitioner relies as required under
before the last appointed day for making nomination. Section 83(1)(a) of thact is mentioned in the paragraph.
Besides the aforesaid three sections of Aleg this Reliance placed by the counsel for the respondent over
Court is also required to notice Sections 80, 81, 83, 86the judgment of the Supreme Court in the case of Samant
and 100 of théAct, which provides for presentation of N. Balakrishna anfizhar Hussairfsupra) is misconceived.
election petition calling in question any election on one It may be stated here that in both the aforesaid reported
or more of the grounds specified in Section 100(1) and cases finding with regard to Section 83 of #at and

101 of theAct by any candidate at such election or any Order 7 Rule 11 of the Code of Civil Procedure was
elector Sub-section (1)(a), (b) of Section 83 of et recorded by the Supreme Court taking into account the
provides that an election petition shall contain a conciseallegations of corrupt practice and in that regard it was
statement of the material facts on which the petitioner observed that an election petition can be and must be
relies and full particulars of any corrupt practice that the dismissed under the provisions of Code of Civil Procedure
petitioner alleges, including as full a statement as possibleif the mandatory requirement enjoined by Section 83 of the
of the names of the parties alleged to have committedAct to incorporate the material facts and particulars relating
such corrupt practice and the date, place of theto alleged corrupt practice in the election petition are not
commission of each corrupt practice. complied with.

38. Having held as above, nagvproceed to consider
the validity of the order dated 20-4-2009 passed by the
Returning Officer rejecting the nomination paper of the
election petitioner on the ground that he mentioned his
incorrect age in part Il of the nomination padezarned
assistance from the Returning Officer for furtherance of counsel fpr the petltlon_er subrmtt_ed that petitioner had

. . declared in part Ill of his nomination paper that he has
election prospect of the sole respondent by dint of latent . .

- . completed 25 years of age which is the qualifying age for
administrative pressure at one end or the other else the . ; ;
. : : . : contesting election to the House of People as\pi@rle
petitioner if nominated for contesting election would I . o .
) 84 of the Constitution and in appreciation of such fact his
have come as returned candidate. In paragraph 30 of the ~ ~. = =~ .

. " : o . homination paper should have been accepted as in form 26

election petition election petitioner asserted that his

nomination paper filed for contesting election from 30- supported by an affidavit as aiso in the other affidavit

Patna Sahib Parliamentary Constituency has beenappe_nded W!th the nomination paper petltlone_r ha_d
: . mentioned his correct age. Learned counsel in this
improperly rejected.

connection also referred to paragraph-12.1 of the Handbook

36. In the instant case, election petitioner has
alleged in paragraph-28 of the election petition that he
was totally prevented from contesting election by virtue
of Janta Dal (United) the ruling party in the State in
association with the Bhartiya Janta Party getting
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for Candidates issued by the Election Commission of Indiathereby failed to comply with the provisions of Sub-
for participating in 2009 General Election and submitted section (1) of Section 33 of thect, which require the
that election petitioner was required to have mentioned hiscandidate to deliver the nomination paper completed in
correct age in part Il of his nomination paper provided the prescribed form to the Returning Officer before the
there was incorrect entry about his age in the electoral roll.appointed date. Reliance placed by the learned counsel
It was submitted that as the entry in the electoral roll aboutfor the petitioner on form 26 and the other affidavits to
the age of the petitioner was correct he mentioned in thesubmit that petitioner indicated his correct age in form
age column of part lll of nomination form that he has 26 and the other affidavit and in such view of the matter
attained the qualifying age for contesting the impugned placing reliance over proviso to Sub-section (4) of
election and in such view of the matter there should not beSection 33 the incorrect age mentioned in part Il of the
any difficulty for this Court to hold that nomination paper nomination form should have been corrected or
of the election petitioner has been improperly rejected. overlooked is wholly misconceived as while receiving
Aforesaid submission has to be considered in the light ofthe nomination form the Returningf@er orAuthorized

the provisions contained in Sections 33 and 36 oAtte Officer is required to satisfy himself about the electoral
On presentation of the nomination paper completed in theroll number of the candidate and his proposers as
prescribed form the Returning f@er or theAuthorized entered in the nomination paper are same as those
Officer is to satisfy himself about the names and electoralentered in the electoral roll and technical or printing
roll numbers of the candidate and his proposers, aserror or inaccurate description in the electoral roll or in
entered in the nomination paper are the same as thoséhe nomination paper is to be corrected/overlooked.
entered in the electoral roll. Proviso to this sub-section None of the provisions of Section 33 or 36 authorize the
requires the Returning Officer to permit any clerical or Returning Officer to ignore the incorrect age mentioned
technical error in the nomination paper in regard to the saidin the appropriate column of the nomination form i.e.
names or numbers to be corrected and where necessary gart Ill. It may further be stated here that in view of
authorizes Returning Officer to direct that any clerical or Rule 4 of Conduct of Election Rules, 1961 (hereinafter
printing error in the said entry shall be overlooked. During referred to as the Rules) also candidate has to deliver
scrutiny of the nomination paper the Returning Officer is the nomination form completed in the prescribed form
to examine the nomination paper and to decide all objectionsbefore the last appointed date for making nomination.
which may be made to any nomination or on his own The nomination forms are also part of Rule 4 which
motion after summary enquiry as he thinks necessarydoes not include form 26. Proviso to Rule-4 further
regarding the following grounds (a) that the candidate provide that failure to complete or defect in completing
either is not qualified or is disqualified (b) that there has the declaration as to the symbol in the nomination
been a failure to comply with any of the provisions of paper in form 2A or 2B shall not be deemed to be a
Section 33 or 34 or (c) that the signature of the candidate odefect of substantial nature within the meaning of
the proposer on the nomination paper is not genuine. InSection 36(4) of thAct. Rule 4Aof the aforesaid Rules
the instant case. Returning Officer having examined therequire the candidate or his propgses the case may
nomination paper of the petitioner on the date of scrutiny be to also deliver to the Returning Officer an affidavit
i.e. 20-4-2009 found that he presented nomination papersworn by the candidate beforeMagistrate of first
which was not complete in the prescribed form as petitionerclass or a notary in form 26 giving his antecedent but
had not specified his correct age in part Il of the the said form 26 is not the part of nomination paper
nomination papepetitioner having mentioned in part Ill  view of the provisions of Rule 4, 4A of the Rules there
of the nomination paper that he has completed 25 years ofs no difficulty for this Court to conclude that form 26
age which was not his age on the date of nomination.submitted along with nomination paper is an addendum
Failure to mention the age in the appropriate column of theto the nomination papein the instant case, petitioner
nomination form is a defect of substantial nature, as hasdelivered the nomination paper to the Returning Officer
been held by the Supreme Court in the case of Brijendralalbefore the appointed date which was incomplete as the
Gupta (supra). It may be stated here that an enquiry whichsame did not contain statement about the age of the
is necessary under Sub-section(2)(a) of Section 36 of thepetitioner on the date of nomination and Returning
Act may and can be held for instance in cases whereOfficer had no option but to reject the same for failure
nomination paper shows the age of the candidate as abovef the petitioner to deliver his nomination paper
25 years but an objection has been raised that in fact he isompleted in the prescribed form to the Returning
below 25 years of age and as such incompetent to contesDfficer before the appointed date. Reliance placed by
the election undefrticle 84 of the Constitution. In the the learned counsel for the petitioner over the judgment
instant case, petitioner having rfarnished his correct  of the Supreme Court in the caseVofeka Nand Giri

age in part Il of the nomination form which was the (supra) is wholly misconceived, as in the said case
appropriate form for indicating the age of the candidate, rejection of nomination paper no. 42 of Ram Kumar Jha
petitioner submitted incomplete nomination form and was on the ground that there was discrepancy in the
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age indicated by Sri Jha in part Il of the nomination =% feee, 12 fegwsr, 2012

paper and the electoral roll as in part Ill of the
nomination paper R.K. Jha had indicated 33 years of 33, 45—l Hafifere sfe , 1951 (1951

age but in the electoral roll it appeared to be 37 years.®143) =l 4 106 % ATET §, 9RA Fai=r STIRT 2009
On consideration of the evidence available on record st fHaf=m 375 &A1 18 H TARMER 39 T & aE

Superior Courts found that no nomination paper could ;¢ TR, 2012 % ol =1 Taggr Wi e T
be rejected unless the defect is of substantial character

and that the difference in the age of the candidate as (fofer sfergem & st wm & sw € 1)

given in the electoral roll and the nomination paper is [T, 82/3.9.—ol1.9./18/2009 (3eT.) ]
not material errafThe Superior Courts in the said case

did not approve of the rejection of nomination paper S
no.42 of Ram Kumar Jha observing that difference in AR, . Lard, 9aH gfed
the age of the candidate as entered in the electoral roll

and the nomination paper would fall under the category New Delhi, the 12th Decemb@012

of inaccurate discrepancy mentioned in proviso to
Sub-section-(4) of Section 33 of tAet and that it was
obligatory on the part of the Returning Officer to have
it corrected or to overlook it having regard to the
language of the proviso as Ram Kumar Jha had
completed 33 years of age on the date of nomination. In
the instant case, nomination paper of petitioner was
rejected after scrutiny under Sub-section (2) (b) of
Section 36 for failure of the petitioner to comply with
the provisions of Section 33 of tliet as he failed to
deliver to the Returning Officer a nomination paper Election Petition No.18 of 2009
completed in the prescribed form as the nomination (Under Section 80, 80-A/81 of the Representation of
paper delivered by the petitioner did not contain his PéopIeAct 1951)
age on the date of nomination, whereafter Returning ’
Officer passed order dated 20-4-2009, as is required of District : Badaun
him under Sub-section (6) of Section 36 of M. DharamvYadav alias D.Praday

39. Before parting with this orddrmay also notice Slo ShriTej Pal,
that there is contradiction in the evidence of R2/énd R/o House No. 140-Kha, Mohalla Jahangirabad,
3 about granting opportunity to the petitioner to correct Ansh Sahswan, District Badaun.
his age indicated in part 1l of the nomination paper as
according to R.W2 petitioner was granted such ... Election Petitioner
opportunity on 19-5-2009 through RA& the Deputy
Election Officer but in paragraph-5 of the cross-
examination R.\W3 stated that he never asked the election 1. Dharmendraradav S/o Shrhbhay Ram,
petitioner to correct his age indicated in the nomination R/oVillage & Post Saifaee, District Etawah.
paperAforesaid contradiction in the oral evidence of the 2
official witnesses may not help the petitioner as petitioner '
having not mentioned his age on the date of nomination

O.N. 45.—n pursuance of section 106 of the
Representation of the Peoplet, 1951 (43 of 1951), the
Election Commission of India hereby publishes the
Judgement dated 18th Octol2012 of the High Court of
Judicature akllahabad in Election Petition No. 18 of 2009.

IN THE HIGH COURT OF JUDICATURE AT
ALLAHABAD

Versus

Saleem Igbal Sherwani S/o Shri M. R. Sherwani,
R/o 34, Sarojani Naidu MagrAllahabad.

in part Il of the nomination form delivered incomplete 3. Ajeet SinghYadav S/o Shrivirendra Singh,
nomination form to the Returning Officer before the R/o 25. PathakpuiTehsil Gunnayr
appointed date and his nomination was fit to be rejected District Badaun

in view of Section 36(2)(b) of thact for the failure of
the petitioner to comply with Section 33 of tAet.
Patna High Court, Patna

Dated the 5th Septembh&012

4, Javitree Devi wife of ShiVirendra Pal,
R/o Mohalla Jalandhari Sarai, Badaun,
District Badaun.

RajeshA.F.R. 5. Brij Pal Singh Shakya S/o Shri Dina Nath Shakya,
R/o Mohalla Bhadwarganj, Ujhani. District
Sd/- Badaun.
[No. 82 /I?E\Ig/(’?ISIZ%I()I\IQ;?Oi;] 6. D.K. Bhardwaj S/o Shri Krishna Dutt Bhardwayj,
. By Order R/o Mohalla Jawaharpuri, City Badaun,

HARBANS SINGH, Secy District Badaun.
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7. Anupam Sharma S/o Shri Ra@dhar Sharma,
R/o Purana Barf-Khana, Civil Lines Badaun,
District Badaun.

Dharmendr&adav S/o Shri Nand Kishore,
R/0 102, Udranpukzmat NagarGunnaur
District, Badaun.

Bhagwan Singh S/o Shri Khushi Ram,
R/oVillage Bichaula Bhood, Post Patariya,
Tehsil Gunnayr District Badaun.

... Respondents
Court No. 58
Case : Election Petition No. 18 of 2009

Petitioner : Dharam YadavAlias D.P.Yadav
Respondent : Dhamendraradav & others

Petitioner Counsel : In PersonArvind Mishra, N.K.
Pandey Sudha Pandey

Respondent Counsel : Saral Srivastava

Hon’ble Sibghat Ullah Khan, J.
Heard learned counsel for election petitioner and

substituted as petitioner in place of the party withdrawing,
and upon compliance with the conditions, if aag to
security shall be entitled to be so substituted and to
continue the proceedings upon such terms as the High
Court may deem fit".

On 11.09.2012 following order was passed in this
election petition on the order sheet :

“S/Sri N.K. Pandey andnshul Nigam, learned
counsel have filed this withdrawal application under
Section 109 andlD of Representation of Peoplet
1951 on behalf of sole petitioner after serving the
copy of the same upon Sri Shivafaday learned
counsel appearing for respondent no. 1. Sri S.P
Gupta, learned senior counsel also appears for
respondent No. 1. Sri S. Bupta. learned senior
counsel has not opposed the application, however
he has Pointed out that formalities mentioned under
Section 109 of théct are to be completed before
leave may be granted by the Court for withdrawing
the election petition.

Accordingly, list the application on 8.10.2012.

learned counsel for respondent No.1, the elected candidateMeanwhile learned counsel for the petitioner applicant shalll

Election petitioner has filed Civil Mis@Vithdrawal

take necessary steps as provided under Section 109 of the

Application No. 253255 of 2012 on 28-08-2012 under SectionsAct promptly so that on the next date all the formal as

No0.109 and 10 of Representation of the Peofite, ,1951
supported by his own fidlavit for Withdrawal of the
election petition. Sections 109 &Q of theAct are quoted
below :

“109. Withdrawal of election petitions.—

(1) An election petition may be withdrawn only by
leave of the High Court.

(2) Where an application for withdrawal is made under

mentioned in the said Section are completed.

Office is directed to supply requisite notice etc. to
the learned counsel for the petitioner within 48 hours if
possible or by maximum within three days from the date on
which learned counsel for the petitioner approaches the
office for getting necessary papers for publication of the
notice in the gazette.

Notice shall also be published in Daily Hindi News

sub-section (1) notice thereof fixing a date for the hearing PaPermar Ujala or Dainik Jagaran, Bareily edition.”

of the application shall be given to all other parties to the

petition and, shall be published in the Official Gazette.
110. Procedure for withdrawal of election petitions.-

Thereafter notice was published in the f@fal
Gazette of U.Rdated 29.09.2012 (on page-396) which has
been placed on record. Informationl/notice has also been
published in daily Hindi newspaper ‘Dainik Jagran’ dated

_(1)_ It there are more pgtitiongrs than one, no 5109012 published from Bareilycopy of the newspaper
application to withdraw an election petition shall be made has also been placed on record. No one has filed, any

except with the consent of all petitioners.

(2) No application for withdrawal shall be granted if,
in the opinion of the High Court such application has

objection. learned counsel for respondent No.1 not only
does not oppose the withdrawal of the election petition
but fully supports the same also. Learned counsel for the

been induced by any bargain or consideration which oughtrespondent No. 1 also states that no cost need be awarded

not to be allowed.
(3) If the application is granted-

(a) the petitioner shall be ordered to pay the costs of

to respondent No.1 in terms of Section 110(3)(a) of
Representation of Peopiet.
Accordingly, leave to withdraw the election petition

the respondents therefore incurred or such portion thereofs grantedApplication for withdrawal is allowed, and

as the High Court may think fit;

(b) the High Court shall direct that the notice of
withdrawal shall be published in the Official Gazette and in

such other manner as it may specify and thereupon the

notice shall be published accordingly;

(c) a person who might himself have been a petitioner

may within fourteen days of such publication, apply to be

Election Petition is dismissed as withdrawn.
Order Dated : 18-10-2012
Sd/-
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