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MINISTRY OF FINANCE
(Department of Revenuc)

(OFFICE OF THE COMMISSIONER OF CUSTOMS,
CENTRAL EXCISE AND SERVICE TAX,

HYDERABAD-I COMMISSiONERA’l"E)
Hyderabad, the 16th November, 2012
Neo. 03/2012-CUS(NT) -

S.0. 54 .—In exercise of the powers conferred by
Notification No. 33/94 -Customs (NT) dated 01 -07-1994 of
the Government of India, Ministry of Finance, Department
of Revenue, New Delhi, I hereby declare (i) Survey No. 93
admeasuring 2.40 Hectares of Regulchalka Village.
Khammam Urban Mandal, Khammam District & (i) Survey
No. 79 admeasuring 0.95 Hectares of Mallemadugu Village,
Khammam Rural Mandal, Khammam District , in the state
of Andhra Pradesh, to be Warehousing Stations under
Section 9 of the Customs Act, 1962 (52 of 1962) for the
purpose of licensing of Private Bonded Warehouse (100%0
Export Oriented Unit).

[F. C.No. VIII/16/198/201 2-Tech.

J. . CHANDRASHEKAR, Commissionei
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(B H. 6/35/2011-a3-1]
&= wegi, s wfm
(Department of Financial Services)
» New Delhi, the 3rd January, 2013
| S.0. 55 .—1In exercise of the powers conferred by
sup-section 3 (h) and (3-A) of Section 9 of The Banking
Cgmpanies (Acquisition and Transfer of Undertakings)
Aqt, 1970/1980 read with sub-clause ( 1) of clause 3 of the
Ngtionalised Banks (Management and Miscellaneous
Provisions) Scheme, 1970/ 1980, the Central Govemme_nt
heteby nominates Shri M.P. Shorawala (DoB: 15-10-1947)
as part-time non-official director on the Board of Directors
of Central Bank of India for a period of three years, from the
date of notification of his appointment or until further
orders, whichever is earlier.

[F. No. 6/35/2011-BO-1]
VIJAY MALHOTRA, Under Secy.
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8.0. 56 .—In exercise of the powers conferred by
Section 53 of the Banking Reguiation Act, 1949 [As
Apqlicable to Cooperative Societies (AACS)] read with
Secgon 56 ofthe Banking Regulation Act, 1949 (10 61 1949),
the}(entral Govemmment on recommendation of the Reserve
Bank of India, hereby declares that the provisions of
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Sub-section (1) of Section 11 of the Banking Regulation
Act, 1949(AACS) shall not apply to Kothapur District
Central Co-operative Bank Ltd.., Kolhapur, Maharashtra,
for the period till 31st March, 2013.

[F. No.01/01/2011-AC (Part-1)]
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[ParT 11— Sec. 3D}

{CENTRAL BOARD OF DIRECT TAXES)
New Delhi, the 8th January, 2013
(Income-tax)

8.0. 57.—Whereas the Central Government in

i exercise of the powers conferred by clause (i) of sub-

section (4) of section 80-1A of the Income-tax Act, 1961 (43
of 1961} (hereinafter referred to as the said Act), has framed
and notified a scheme for industrial park, by the
notifications of the Government of India in the Ministry of
Commerce and Industry {Department of Industrial Policy
and Promotion) vide number $.0. 193 (E}, dated the 30th
March, 1999 for the period beginning on the 1st day of
April, 1997 and ending on the 3st day of March, 2002 and
vide number 5.0. 354(E) dated the 3 1st day of March, 2006;

And whereas M/s. Ganesh Housing Corporation
Ltd. having its registered office at [st Floor, “Samudra”,
Near Klassic Gold Hotel, C.G Road, Ellishridge, Ahmedabad-
380006, is developing an Industrial Park at International
Pharma and Biotech Park, Matoda-Sari, Ahmedabad, Gujarat.

And whereas the Central Government has approved
the said Industriai Park vide Ministry of Commerce and
Industry ietter No. 15/21/04-IP&ID dated 5-11-2004 subject
to the terms and conditions mentioned therein;

And whereas the Hon'ble Gujarat High Court in its
order dated 10-8-2011 in Special Civil Application 15962 of
2012 has directed the Central Board of Direct Taxes and the
Ministry of Commerce to take consequential steps to ensure
that necessary notification of the aforementioned industrial
park is issued for the benefits under Section 80-1A in terms
of Rule 18C(4) of the Income Tax Rules, 1962,

Now, therefore, in exercise of the powers conferred
by clause (iii) of sub-section (4) of Section 80-1A of the
said Act, the Central Government hereby notifies the
undertaking, being developed and being maintained and
operated by M/s. Ganesh Housing Corporation Ltd., as an
industrial park for the purposes of the said clause (iii) subject
to the terms and conditions mentioned in the annexure of
the notification.

ANNEXURE
The terms and condi. ¢ 13 on which the approval of

the Government of India has - een accorded for setting up
of an industrial park by M/s. Ganesh Housing Corporation

' Ld,

1. () Name of the Industrial : Ganesh Housing Corporation
Undertaking Ltd., Ahmedabad.

(ii) Proposed location : International Pharma and
Biotech Park, Matoda-Sari,
Ahmedabad

(iif) Area ofIndustrial Park : 3,08.937 sq. maters
(iv) Proposed activities

Nature of Industrial activity with NIC code

S.No. NIC Code Description
Section Division Group Class
A 3 30 34— Manufacture of

drugs, medicines
and allied products

{v) Percentage of allocablc area @ 82%
earmarked for Industrial use
(vi) Percentage cfallocahlearea : 2%
earmarked for commecrcial use
(vii) Minimum number of : 30 Units
industrial units
(viii) Total investments pr yposed | Rs,13,71,63.834

() Investment on built un space : Nil
for Industrial use
(Amount in Rupees?

(x) Investment on Infrasiruciure : Rs. 8,99,02 448
Development including
investment on built up space

for industrial use

{xi) Expected date of
commencement of the
industrial Park

: January 15,2006

2. The minimum investment en infrastructure
development in an Industrial Park shall not be less than
50% of the total project cost. In the case of an Industrial
Park which provides built-up space for industrial use, the
minimum expenditure on infrastructure development
including cost of construction of industrial space, shall
not be less than 60% of the total project cost.

3. Infrastructure devetopment shall include, roads
{(including approach roads), water supply and sewerage,
common effluent treatment facility, telecom network,
generation and distribution of power, air-conditioning and
such other facilities as are for common use for industrial
activity which are identifiable and are prowided on
commercial terms.

4. No single unit referred to in column (2) of the Tabie
given in sub-paragraph (b) of paragraph 6 of 5.0. 354(E)
dated the Ist April, 2002, shall occupy more than fifty per
cent of the allocable industrial area of an Industrial Park.
For this purpose a unit means any separate and distinct
entity for the purpose of one and more state or Central tax
laws.

5. Necessary approvals, including that for. foreign
direct investment or non-resident Indian investment by
the Foreign Investment Promotion Board or Reserve Bank
of India or any authority specified under any law for the
time being in force, shall be taken separately as per the
policy and procedures in force,
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6. The tax benefits under the Act can be availed of
only after the number of units indicated in Para 1 (vii} of
this Notification, are located in the Industrial Park.

7. M/s. Ganesh Housing Corporation Ltd.,
Ahmedabad shall continue to operate ttie Industrial Park
during the period in which the benefits under clause (iii) of
sub-section (4) of Section 801A of the Income-tax Act, 1961
are to be availed. '

8. In case the Industrial Park did not commence by
31-3-2006, fresh approval will be required under the
Industrial Park Scheme, 2008 subject to the applicability
under that Scheme for availing benefits under sub-section
4(iii) of Section 801A of the Income Tax Act, 1961.

9. The approval will be invalid and M/s. Ganesh
Housing Corporation Ltd., Ahmedabad shall be solely
responsible for any repercussions of such invalidity, if

(i) the application on the basis of which the approval

is accorded by the Central Government contains
wrong information/misinformation or some
material information has not been provided in it.

(ii) it is for the location of the industrial park for which

approval has already been accorded in the name
of another undertaking.

10. In case M/s. Ganesh Housing Corporation Ltd.,
Ahmedabad, transfers the operation and maintenance of
the industrial park (i.e., transferor undertaking) to another
undertaking (i.., the transferee undertaking), the transferor
and transferce shall jointly intimate to the Entrepreneurial
Assistance Unit of the Secretariat for Industrial Assistance,
Department of Industrial Policy and Promotion, Udyog
Bhawan, New Delhi-11 along with a copy of the agreement
executed between the transferor and transferee undertaking
for the aforesaid transfer.

1'l. The conditions mentioned in this notification as
well as those included in the Industrial Park Scheme, 2002
should be adhered to during the period for which benefits
under this scheme are to be availed. The Central Government
may withdraw the above approval in case M/s. Ganesh
Housing Corporation Ltd., Ahmedabad fails to comply with
any of the conditions.

12. Any amendment of the project plan without the
approval of the Central Government or detection in future,
or failure on the part of the applicant to disclose any material
fact, will invalidate the approval of the industrial park.

[Notification No. 01/2013/F. No. 178/02/2008-1TA-1]

SURABHI SHARMA, Under Secy.
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(®. % 11016/1/2009-T. 9. ]

MINISTRY OF COMMUNICATIONS AND
INFORMATION TECHNOLOGY

(Department of Telecommunications)
{O. L. DIVISION)
New Delhi, the 3rd January, 2013

S.0. 58 .—In pursuance of rule 10(4) of the Official
Language (use for official purpose of the Union), rules,
1976 the Central Government hereby notifies the following
offices under the administrative control of Ministry of
Communications and ~ IT., Department of
Telecommunications whereof more than 80% staff have
acquired working knowledge of Hindi.

1. Office of the Chief General Manager, Calcutta
Telephones, Kolkata. :

S T - N T N VO

=

General Manager Telecommunication District, Durg.
Telecom. District Manager, Jagdalpur. |
Deputy Divisional Engineer (Telegfam), Bacheli,
Deputy Divisional Engineer ( Telephone), Jagdalpur.
Deputy Divisional Engineer (Internal), Jagdalpur.
Deputy Divisional Engineer ( Telegram), Kanker..
Deputy Divisional Engineer (Telegram), Jagdalpur.

D A T S B S T T

Deputy Divisional Enginecr (1elegram), Kondagaon,

3

Telecem District Manager, Raigarh.
[No.E. 11216/1/2009-0.1..]
BHARAT BHUSHAN KAURA, Jt. Secy.
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(9. F=a TvE a1l |
| TH, T, AAE TR T T
MINISTRY OF CONSUMER AFFAIRS, FOODAND PUBLIC DISTRIBUTION
(Department of Consumer Affairs)
{BUREAU OF INDIAN STANDARDS)
New Delhi, the 1st January, 2013

' §.0. 59 .—In pursuance of sub-regulation (5) of Regulation 4 of the Bureau of Indian Standards (Certificate)

ReFulations, 1988, the Bureau of Indian Standards, hereby notifies the grant of licences particulars of which are uiven below
in ‘he following schedule :-—

| SCHEDULE
$l. Licence Grant Date  Name and Title of the 1SNo.,  Part Sec  Year
No.  No. Address of Standard '
the Party
1) @ 3) {4 &) ©) 7y (8 O
1. 3857682 6-3-2012 Ombkar Jewellers Gold and Gold Alloys, 1417 { { 1999
! Near Shyam Hatl, Jewellery/Artefacts-
5 Near Nehru Nagar, Fineness and Marking-
80 Feet Road, Specification
Hari Ghawa Road,
Rajkot.
f Gujarat-366004
2 3858583 9-8-2012 Baba Steel High Strength 178 0 G o8
‘ Survey No. 224, deformed steel bars
Opp. Navyug Weight, and wires {or concrete
Bridge, GIDC No. 4, reinforcement
Ghanghali Road, Sihor.
; District : Bhavoagar,
! Gujarat-364240
L3 3859585 13-8-2012 Dinesh Impex Pressure regulators (901 4 {0 1988
; “Shivam™ Behind for gas cylinders used
| Bhagvati Hotel, 58, in welding, cutting and
Udyognagar Road, related processes
Jamnagar,
| Gujarat-361004
4. 3862473 27-8-2012 Sardar Polymers GIDC High density 4981 0 0 1995
i Plot No. 3, Paddhari, polyethylene pipes
; District : Rajkot, for potable water
| Gujarat-360110 supplics
|
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3)

4

(5) ©

3862673

3862776

3862877

3862978

3863071

3663172

3864578

27-8-2012

27-8-2012

28-8-2012

28-8-2012

28-8-2012

28-8-2012

31-8-2012

Virat Pumps

Survey No. 20, Plot No.23

Everest Industrial Area,
Opp. Poonam Dumper,
Village : Vavdi,

Gondal Road.

District : Rajkot,
Gujarat-360002

Garg Casteels (P.) Lid,
B-103 Leela Efcee,
Corporate Block,
Near Aksharwadi,
Waghawadi Road,
District : Bhavnagar,
Gujarat-364002

Dhananjay Polymers
Amrut Udhyog Nagar

Near Somnath Industrial Area
Near Railway Crossing,
Gondal Road Highway,
Rajkot,

Gujarat-360002

Deekey Pine Boards (P.) Ltd.,
74, Ward No. 1(/A,
Gandhidham,

District : Kachchh,
Gujarat-370201

Deekey Pine Boards (P) Ltd.,
74, Ward No. 10/A,
Gandhidham,

District : Kachchh,
Gujarat-370201

Deékey Pine Boards (P.) Ltd.,
Survey No. 338, Plot No. 4
Bhachau Road,

Village Bhimasar

District : Kachchh,

Guyjarat

Euro India Cylinders Lid.,
PlotNo. 588-617,

New Area, Kandla Special
Economic Zone KASEZ,
Gandhidham,

District : Kachchh,
Gujarat-370230

Openwell 14220
Submersible

Pumpsets -

Specification

Steel for General 2062
Structural Purposes
- Specification

High density 4984
polyethylene pipes

for potable water

supplies

Marine Plywood 710

L

Plywood for 30
general purposes

Block Boards 1659

Refillable Seamless 7285
Steel Gas Cylinders-
Specification - Part 2
Quenched and

Tempered Steel

Cylinders with Tensile
Strength Less than 1

100 MPa{] 12 kgf/mm)

2011

1995

2016

1989

2004

2004
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MetodaGILD.C,
Taluka-l.odhika,
District : Rajkot,
Gujarat-360024

@ 3 “ &) ©) (7} (3 &
12, 3864679 31-8-2012 Rainbow Pumps Openwell 14220 0 0 1994
} Plot No. G-604/605 Submersible
; Metoda GIDC, Metoda, Pumpsets-
Taluka Lodhika, Specification
District : Rajkot,
Gujarat-360024
13. 3864780 31-8-2012 Rainbow Pumps Submersible 8034 0 0 2002
Plot No. G-604,605 Pumpsets-
Village Metoda, specification

[No.CMD/13: 11 |

M. RADHAKRISHNA. Scientist “F" & Head

T faeelt, | w9, 2013
LA, 60— WA 7 =73 fram, 1937#%7@@%@(1)@@?()%@3@@1#’%%@{&

TR Afefea F © o for wrdta w1 faewor A smEEe o e @ e wenfid g T -

I
w9 wpftw swdE mEE (F)D T RHG T g sifaw Cpenfoa iy
TEN W e 99 3l v T WA 3T W Ak w1 8
F T A 79
(i (2) (3) (_4) '
1 3T WH 16022 : 2012/318 T 31 3308 : 2000 3| fzEa 2012

i fergetsm famme- yooe mefa-oftrerd us

T W WEE F 9fE G The w0, B em, 9. 9t W qd e, 98 faesto | 10002. S

AT, TR, TAR, FEAGL, AT, T, 9 A g § fre d e §

Fteral T e, werwmn, Sveivg. W, qoE v W we . SEEEER, e, e, e, S,

[de mEuEi - 128

Tl #R %, 99N, TFE U UA Yq@ (Wa wE i)

New Delhi, the 1st January, 2013

8.0. 60.—In pursuance of ¢clause (bY of sub-rule

(1Y
(%)

of Rule 7of the Bureau of Indizn

Standards Rules. 1987, the

Bu‘rreau of Indian Standards ficreby notifics that the Indian Standard. particulars of which are given in the

Sc#ledule hereto annexed has been established on the date indicated against it

I IE e S —————— | RS R
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SCHEDULE
SI.No.  No. and Year of the Indian No. and year of Date of Established
Standards Eatablished Indian Standard, if

any, Superseded by the
New Indian Standard

(D (2) ' (3) (4)

1 IS16022:2012/1SO 3308 : 2000 Routine - — 31 December2012
analytical cigarette-smoking machine—
Definitions and standard conditions

Copies of this Standard are available for sale with the Bureau of Indian Standards, Manak Bhavan, 9, Bahadur Shah
Zafar Marg, New Delhi- 110002 and Regional Offices : New Delhi, Kolkata, Chandigarh, Chennai, Mumbai and also Branch.
Offices : Ahmedabad, Bangalore, Bhopal, Bhubaneshwar, Coimbatore, Guwahati, Hyderabad, J aipur, Kanpur, Nagpur,
Patna, Pune and Thiruvananthapuram,

[Ref. FAD/G-128]
Dr. R. K. BAJAJ, Scientist ‘F* & Head (Food & Agri.)
R feeeht, 1 s, 2013

WA, 61 . —AEE AFE =1 1987¢m7$mﬁw(1)$@fg(a)$mﬁwwaﬁ1
Taggrl Afhgfaa vt @ i = age o B m aew () F S e mvfed mE

et
®H Ui WA 9 6 e S o w1 wem ik fafu Wy o B ) fafy
dEm , _
(n (2) (3) (4)
1 o TH 4985 : 2000 4,9 2012 27-12-2012

T GV W WA amd 9ee S0, AEE WEd, 9, 9EX WIE SWT AF, 98 fRee- 110002, &
Fraierl ;v e, Fiowm, TUEhTE, 9=, qEE aa W wEied) ; SEHSEIE, Sei, S, TEAYER, hITrEq,
e, BRTAIR, TR, TG, T, T, T aen freaarger - fat 2y suers # |

(w5 dStmsay ]
2. 3. 3, df ue’ @ vy (fafae StEd)

New Delhi, the 1st January, 2013

5.0. 61 .—In pursuance of clause (b) of sub-rule (1) of Rule 7 of the Bureau of Indian Standards Rules, 1987
the Bureau of [ndian Standard hereby notifies that amendment to the Indian Standards, particulars of which are given in

the Schedule hereto annexed have been issued :

SCHEDULE
SLNo.  No. and year of the indian No. and year of the Date from which the amend-
Standards amendment ment shall have effect
(1 (2) 3 (4)

1 1S4985:2000 4,March 2012 7 27-12-2012
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‘ Copy of this amendment is available for sale with the Bureau of Indian Standards, Manak Bhavan, 9, Bahadur
Sbah Zafar Marg, New Delhi- 110002 and Regional Offices : New Dethi, Kolkata, Chandigarh, Chennai, Mumbai and also
B{ranch Offices : Ahmedabad, Bangalore, Bhopal, Bhubaneshwar, Coimbatore, Guwahati, Hyderabad, Jaipur, Kanpur,
Nagpur, Patna, Pune and Thiruvananthapuram. '

[Ref. CED/Gazette]
D. K. AGRAWAL, Scientist ‘F* & Head (Civil Engg.)

78 feell, | SHE, 2013

: FA. 62 .— ARG 9FF = Fraw, 1987 B frem 7 2 eufEm (1) & o (@) # 9@ o e 79 0
fgra Sifvfea w & f 9 arge § i e () N wa R mvfed

ST
#FU GYITE WS e  we sl e Hive *1 e Ik fafa TyiyE o B+ fafg

(M (2) : (3) (4)

i 37§ TH 3087 : 2005 2, AL 2011 31-12-2012

W WYY # 9 9RdE Oee S0, GEe Wed, 9, WeIg e SR 9T, T3 faeel-110002, &6t
sTaferdl ;¢ faeel, e, SUEnTE, I, TR QU1 TG FRIGEl ¢ SERER, ATER, SO, JETe, HEE,
FTER, 35TEIE, FAg, HAG, AR, T, 0 0o freanged  fawt 3 Suersy €

-] R

e

(gzy HHEEaeT ]
2. B, swEm, S s @ v (fafae i)

New Delhi, the 1st January, 2013

; S.0. 62 .—In pursuance of clause (b} of sub-rule (1) of Rule 7 of the Bureau of Indian Standards Rules, 1987
t=e Bureau of Indian Standard hereby notifies that amendment to the Indian Standards, particulars of which are given in

the Schedule hereto annexed have been issued ;

SCHEDULE
Ql. No.  No. and year of the Indian No. and year of The Date from which the amend-
‘ Standards amendment menf shall have effect
() (2) 3 (4)

1 1S3087:2005 2, November 2011 31-12-2012

Copy of this amend-aent is avaiiable for sale with the Bureau of Indian Standards, Manak Bhavan, 9, Bahadur
3hah Zafar Marg, New Delhi- 110002 and Regional Offices : New Delhi, Kolkata, Chandigarh, Chennai, Mumbai and aiso
E?ranch Offices : at Ahmedabad, Bangalore, Bhopal, Bhubaneshwar, Coimbatore, Guwahati, Hyderabad, Jaipur, Kanpur,
N}agpur, Patna, Pune and Thiruvananthapuram.

{Ref. CED/Gazette]
D.K. AGRAWAL, Scientist 'F' & Head (Civil Engg.)
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= fieelt, 2 S8, 2013

FLAT, 63, —NTT =9HF =0 Fram, 1987 F Fram 7 % 39-Fram (1) + G2 (@) & 7 ¥ 9/ 9695 30
Taggr Sftrgfaa Fww # f f e weet @ fra i g o g e € 4 wenfmd m ¥ -

ST
w7 g 9ndE O (F) - T 9RATE W g AR wnfig fafy
Hew  Fw@n ay iR v W A 31eal ], 91 e 8,
H e 3 ad
(D - () (3) ' (4)
1 I TH 16011 : 2012 3imfu ddea - 30-11-2012
% forg wepffrem o Tegfifem fas-
urg &t =i -fafife .
2 AU 16012 : 2012 Wg-vfora Tegfufra - 30-11-2012
Haet et fafafe

W IR TEF F 9REl TRAE T SR, W Yed, 9, 915t W 9o A, q%,f?'c‘t’ﬁ--ll(]()tl.?.,mé_?f_\%
wraferEl ;¢ oo, S, qvEig, 31, g Ao v HEiedl  SEHREE, STei, ST, JEvar, s,
e, ERAAR, TG, FEA, TG, G, T 960 freaagmw § faw 3g sves §

[t wadEt 7/3- 108 uF 109]
o, i, s ‘Tw’ wE voE (TEE)
New Delhi, the 2nd January, 2013

8.0. 63.—In pursuance of clause (b) of sub-rule (1) of Rule 7 ofthe Bureau of Indian Standards Rules, 1987, the
Bureau of Indian Standards hereby notifies that the Indian Standards, particulars of which are given in the

Schedule hereto annexed have been establishe_d on the date indicated against each - -

SCHEDULE
SLNo. No. and Year of the Indian No. and year of the Date of Established
Standards Eatablished Indian Standards, if

any, Superseded by the
New Indian Standard

N (2} , (3) {4)

1 IS 16011 :2012 Aluminium and aluminjum — 30-11-2012
alloy foil for pharmaceutical packaging-
Specification

2 1516012 :2012 Poly-l.aminated aluminium — . 30-t1-2012

cable wrap-Specification

Copy of this Standard is available for sale with the Bureau of Indian Standards, Manak Bhavan, 9. Bahadur Shah

Zaftar Marg, New Dethi- 110002 and Regional Offices : New Delhi, Kolkata, Chandigarh, Chennai, Mumbai and also Branch

Offices : Ahmedabad, Bangalore, Bhopal, Bhubaneshwar, Coimbatore, Guwahati, Hyderabad. Jaipur, Kanpur. Nagpur,
Patna, Pune and Thiruvananthapuram.

[Ref. MTDVI-108 & 109]

P.GHOSH, Scientist "F" Head (MTD}
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= faesit, 3 WA, 2013
WAL 64 — GG T9F =) 199, 1987 & fm 7 & 39frm (1) $ @2 (@) % 390 4 Uk
shugfem T s & Ff for wRere o 1 faen i sy o fam 2, A w w fa e @ eI A @ fopn
‘T‘h‘(% N .
gt
xm & 63 T A W wed e p— R A ]
3 = (i) § .31 Tem 3 fafy wwieE
(I (2) (3) - _(41
i e WG 9163 (9T 1) : 1979 FUREd yaE T 3 2325 FETH | 5898 (9T | )2
‘ HI9 T IEERE ggfai--am 1 fRm i 2 03-07-1982 2012 g0 sfaewfaa
gote fafy w30 4 201290

TIET

[EaY & 3 €l 1/31- 27 ]
3. W, anrey, d9f Uw ' wF wH@ (S gaA faem)

' New Delhi, the 3rd January, 2013
i S.0. 64 .—In pursuance of clause (b} of sub-rule (1) of Rule 7 of the Bureau of [ndian Standards Rules, itis, hereby
nr:ri‘ﬁed that the Indian Standards, particulars of which is given in the Schedule hereto annexed has been cancelled and

stands withdrawn.
i
{ SCHEDULE
|
Si. No.  No. and Year of the Indian 5. Q. No. & Date published Remarks
; Standards cancelled in the Gazette of India, Part-11,

Section-3, Sub-section (ii)

(1 (2) (3) (4)
1 189163 (Part1): 1979 S.0.2325 dated 3-07-1982 Superseded by 1S 15898
Dilution methods for measurement of steady (Part 1):2012 we f. 50-4-2012

flow Part |1 Constant rate injection method

[ Ref. WRD 1/T-27]
J.C. ARORA, Scientist ‘F’ & Head { Water Resources Deptt.)

FGAT HA;ET
=+ fiweft, § S0, 2013

| FLAL. 65 . F THN F 7 WA o 2 FF TR UG S ¥ Sfevifaa viids # ojfn @ wgen sfwra
W = o 2 |
[
’ v, TErE wEn sdat07/2012, TR 28 STTE, 2012 39 g o afte gyt w1 & % =i st e
2, % Friem deat Frowiosd fafids (i 3 gerea fawm), S9m ey, T-834 029 (FREE) # HEed 5§ 7
i, dre Fredoed fafads, 15 99, fao vamg, Ires & FEed |, 91 STy, faen Te, gres F #Eie
, A RIS (TS W), SRAE-3, Hew WEA et sfv fewre gy, earn @i, wiE U, T F Fwrrea 7
Hraen fge, |, FIETEE e T, Fiow & e § S awm 2
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(i) sTfufm 1 v 6 % sl et Tt o 5o afufem & a4 7 37-9 (3) 5 onfi 813 =t THAH
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(Y@r+ e adatn7/2012, arrE 28 3T, 2012)

F3 Sheerfem it Tra o9 afrwR
oA SIEi] YR/ s am &y &= foroafirai
wen (whed) (B )
1 2 3 4 5 6 7
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w9 : 44149 (78.74 o
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o vl .-

F-E-N-9 @ W IR s e A F e wan § e SR g o' W foe €
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[ 1. H. 43015/18/2012-FromaTEE=y-| |
. T, T, 3T Afam |
MINISTRY OF COAL
New Delhi, the 8th January. 2013

8.0. 65 .—Whereas. it appears to the Central Government that coal is likely to be obtained from the tands in the
locality described in the Schedule annexed hereto:



And, whereas. the plan bearing number Rev/07/2012, dated the 28th August, 2012 containing details of the area
oflland described in the said Schedule may be inspected at the office of the Central Coalfields Limited (Land and Revenue
Dgpartment), Darbhanga House, Ranchi-834 029 (Jharkhand) or at the office of the General Manager, Central Coalfields
Lifnited, Kuju Area, District Ramgarh, Jharkhand, or at the office of the Deputy Commissioner, District Ramgarh, Jharkhand
orlat the office of the General Manager (Exploration Division), RI-I11, Central Miné Planning and Design [nstitute,
Géndwana Palace, Kanke Road, Ranchi or at the office ofthe Coal Controller, 1, Council House Street, Kolkata;

Now, therefore, in exercise of the powers conferred by sub-section (1) of Section 4 of the Coal Bearing Areas
(Acquisition and Development) Act, 1957 (20 of 1957), (hereinafter referred to as the said Act), the Central Government
hdreby gives notice of its intention to prospect for coal from the land described in the said Schedule;

Any pei'sons interested in the land described in the said Schedule may —

() claim compensation under Section 6 of the Act for any damage caused or likely to be caused by any action
taken under sub-section (3) of Section 4 of the said Act; or

(i) claim compensation under sub-section (1) of Section 13 of the Act in respect of prospecting licenses ceasing
to have effect or under sub-section (4) of Section 13 of the Act for mining lease ceasing to have effect and
deliver all maps, charts and other documents relating to the land to show the expenditure incurred in respect
of items specilied in clauses (i) to (iv) of sub-section (1) of Section 13 of the said Act,

t&the office of the General Manager, Central Coalfields Limited, Kuju Area, District-Ramgarh (Jharkhand) or General
; anager, Central Coalfields Limited, Land and Revenue Department, Darbhanga House, Ranchi-834 029 (Jharkhand),
v{ithin a period of ninety days from the date of publication of this notification.
: SCHEDULE
Ara Re Organisation Project
District - Ramgarh (Jharkhand)
(Plan bearing number Rev/07/2012, dated the 28th August, 2012)

All Right in respect of land described below :—

aujé.-‘ Thana Village/ Narmne of Area(in Area (in Remarks
Village Thana District acres) hectares)
; number
B @) 3) @ ) {6} 0]
Ara Mandu 156 Ramgarh 44149 178.74 Part

L
f Total : 441.49 acres (approximately) or
178.74 hectares (approximately)

Foundary Description :

h-B-C-D Line start from point “A’ passes through center line of Chotha Nadi and meets at point ‘D"

ip—l—l Line passes through point "D, common boundary of village Murpa and Ara and meets at point ‘E’.

‘ = Line passes through point *F’, part village of Ara and meets at point ‘F’.

t—G- H Line passes through point 'F’. common boundary of village Ara and Atna, Ara and Sarubera and meets at *H'.
EH-A Line passes through point *H’, common boundary of village Duni and Ara and meets at *A’.

[F. No. 43015/18/2012-PRIW-1]
V. S. RANA, Under Secy.

’ i [ RTANE J --Huleu‘-u-wl-wuwu—w---nwn--m-‘l

(Y. ] o ﬂ_ W ¥ ' ‘.’lmﬁﬂ.“m‘iiﬂm




M TE e Waed
7% feoett, 17%@1,2012

WA, 66— At Taar sfufram, 1947 (1947
F114) F U |7 SFEO H ST TR $2H Fowieed
fofiRs = vayay & Hag (A 3R ST HHRM
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01/2005) T R Feat &, St B TR ) 17-12-2012
%] T g 4l |

(4. TH-22012/50/2004- 3% 3R (Hrew-11)]
o, T, w2ATR, A s

MINISTRY OF LABOUR AND EMPLOYMENT
New Delhi, the 17th December, 2012

S.0. 66.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Govemment hereby publishes the award (Ref. No. 01/2005)
of the Central Govetrnment Industrial Tribunal-cum-Labour
Court, Asansol as shown in the Annexure, in the Industrial
Dispute between the management of M/s. Eastern
Coalfields Limited, and their workmen, received by the
Central Governmenton 17-12-2012.

[No. L-22012/50/2004-IR (CM-11}]
B. M. PATNAIK, Section Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
ASANSOL

Present : SRIJAYANTA KUMAR SEN, Presiding Officer
Reference No. 01 of 2005

Parties :

Sukumar Ghosh C/o Chakradhar Mondal,
Vill : Jemeri, PO : Bidhanbagh, Distt : Burdwan

Vis
The Agent, Amritnagar Colliery, M/s. ECL,
Burdwan
Representatives :

For the management : Sri PK. Das, Advocate

Sri Sayantan Mukherjee,
Advocate

.For the union
{ Workman)

State : West Bengal
Dated : 29-8-2012

Industry : Coal

4859 Gif12 —3

AWARD

In exercise of powers conferred by clause (d) of
sub-section (1) and sub-section 2(A) of Section 10 of the
Industrial Disputes Act, 1947 (14 of 1947), Government of
India through the Ministry of Labour vide its letter No.
L-22012/50/2004-1R(CM-11) dated 27-12-2004 .has been
pleased to refer the following dispute for adjudication by .
this Tribunal.

SCHEDULE

“Whether the action of the Management of
Amritnagar Colliery of M/s. ECL in dismissing
Sukumar Ghosh, Fitter Helper from service we.f.
5-3-99 is legal and justified ? If not, to what relief is
the workman is entitled 7

2.Having received the Order of Letter No.
L-22012/50/2004- IR(CM-I1) dated 27-12-2004 of the above
said reference from the Government of India, Ministry of
Labour, New Delhi for adjudication of the dispute, a
reference case No. 01 of 2005 wasregistered on 12-1-2005
and accordingly an order to that effect was passed to issue
notices through the registered post to the parties concerned
directing them to appear in the court on the date fixed and
to file their written statements along with the relevant
documents and a list of witnesses in support of their claims. -
In pursuance of the said order notices by the registered
post were sent to the parties concerned.

3. The workman Sukumar Ghosh was suffering from
T.B. which is an admitted fact found on perusal of the
documents filed on behalf of the workman as well as the
W.S. filed on behalf'the management. A plethera of treatment
papers issued by Colliery Hospital as well as Central
Hospital, Kalla, Asansol (Ext.1 & 2 series). It has been
submitted on behalf of the Management their the
documents (Medical prescription and other treatment
papers) were sent to Area Medical Officer for examination
and confirmation its genuinity and ailment and from Ext. 7.
It appears that the doctors has found all the documents
including treatment papers are genuine one on the basis of
Letter dated 28-12-98 Personnel Manager dated 28-12-98.
But the enquiry officer found the workman guilty for
unauthorized absent and accordingly, the workman has
been dismissed by order dated. 03/06 March, 1999.

4. On perusal of the all documents, I find that the
Management did no accept the medical papers filed by the
workman as genuine one and only on that ground the
workman Sukumar Ghosh has been dismissed. The learned
Advocate of the workman was referred one decision of the
Hon’ble Bombay High Court (Suresh A. Kerkar Vrs 8.V,
Novagi, P.O. industrial Tribunal Ors.), but on perusal of
the decision. 1 find that the fact of the present case is not
similar to that case. But, however, 1 find not when it is an
admitted fact that the workman was suffering from T. B.
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and he was under medical treatment for a long time by the
lliery doctors and by some private doctors, the
instead of, awarding capital punishment to the workman

anagement should take lenient view to such workman

by dismissing him from service and threw his family members

of the street and forced them for begging which in contrary

“Natural Justice’. It further appears from applications of

workman (Ext. 4) dated 30-06-98 in which f.c prayed for

permission to join on the basis of doctor’s advice. More-

over the doctor who examined the documents has not been
e)ﬁamined by the Enquiry Officer.

f

|

t
t

Finding with reasoning

| Considering the whole facts and circumstances of
the case described above, I find and come into conclusion
that the action of the Managements of Amritnagar Colliery
upder M/s. ECL dismissing the weikman/petitioner
Sukumar Ghosh, Fitter Helper from service w.e.f. 5-3-95 is
not legal and justificd. So, Management is directed to allow
the petitioner to join in his above post from 30-06-98 (the

date of his applications) with full back wages from
30-06-98. Accordingly, it is hereby ordered that

E ORDER

| Letan “Award” be and same is passed as per above.
S¢nd the copies of the Award to the Government of India,
inistry of Labour, New Delhi, for information and needful.

JAYANTA KUMAR SEN, Presiding Officer
T feeel, 17 frmmat, 2012

WL, 67, i faar sfutay, 1947 (1947
F 14) B UMW 17 F ATEO H, FEg TEN TEA
Fehiesa fafite € wauds & d9g FaeH o8 39
FHFA & =, aEy f fafdw sieifre e o Fa
Eet
(1

|

A sl sifuetoy wg =narsd, Sreds & g
IS W 49/2005) W vadva w2 oS v
B 17-12-2012 B WD G 41 )

[ UM-22012/333/2004 -2 = (TmE-11)]
. wm geEEE, e s

| New Delhi, the 17th Decemnber, 2012

L 5.0, 67.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Govemment flereby publishes the award {Rel. No. 49/2005)
off the Central Government Industrial Tribunal-cum-Labour
Court, Asansol as shown in the Annexure, in the Industria)
Dispute between the management of M/s, Fastern
Céalfields Limited, and their workmen received by the
CcTntral Governmenton 17-12-206172.

|

|

[No. L-22012/334/2004-1R {CM-1D)]
B. M. PATNALK, Section Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
ASANSOL

Present : SRIJAYANTA KUMAR SEN, Presiding Officer
Reference No. 49 of 2005
Parties :

The management of Modem Satgram Colliery of
M/s. ECL, Burdwan

Vs.
The Org. Secy., CRMS, Bidhanbag, Burdwan.
Representatives :
Sri PK. Das, Ld. Advocate

Sri M.K. Bandopadhya,
Ld.Advocate

For the mahagement :

For the union
(Workman)

Industry : Coal State : West Bengal

Dated : 8-11-2012
AWARD

In exercise of powers conferred by clause (d} of
sub-section (1) and sub-section 2(A) of Section 10 of the
Industrial Disputes Act, 1947 (14 of 1947), Government of
India through the Ministry of Labour vide its Order No.
L-22012/334/2004-1.R. (CM-I11) dated 26-7-2005 has been
pleased to refer the following dispute for adjudication by
this Tribunal.

SCHEBULE

“Whether the action of the management of Eastern
Coalfields Limited in denying employment in respect
of Sh. Chandreswar Bhuiva dependant son of
Late Karu Bhuiya o Modern Satgram Colliery is legal
and justified ? If not, to what relief is Sh, Chandreswar
Bhuiya entitled to?”

(2) Having received the Order of Lettar Mo, L-22012/
334/2004-1.R_{CM-1D) dated 20-7-2005 of the above said
reference from the Governiment of India, Ministry of Labour,
New Dethi for adjudication of the dispute, a reference case
No. 49 0f 2005 was registered on 19-8-05 and accordingly
an order to that effect was passed 1o issue notices through
the registered post to the parties concerned directing them
1o appear in the court an the date fixed and to file their
written statements along with the relevant documents and
a tist of witnesses in suppnrt of their claims. In pursuance
of the said order notices by the registered post were sent
to the parties concerned.

(3) The case of the petitioner as represented by the
Union concerned is that Sri Karu Bhuiya, son of Late

pala
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Sukhi Bhuiya died on 27-9-1991 leaving Sri Chandreswar
Bhuiya his dependent handicapped son. His Death
Certificate issued on 27-9-1991 by the Medical Officer of
the Company. Sri Chandreswar Bhuiya duly applied for his
employment under the provisions of NCWA. The
Relationship Certificate was issued by an M.L.A. On
verification of his relationship by the management, the
applicant on his pre-appointment Medical Examination was
declared unfit for underground job, so he was not offered
any employment. It has been submitted by the Union that
the applicant is a young energetic by, capable of
performing any kind of job on the ground level, as the
management has already given employment to 25 persons
in similar cases. Having deprived the applicant of his
employment for an invaluable decade for the said pericd
for which the management is responsible to pay him
monetary compensation, as he is entitled to employment
on compassionate ground as well as monetary
compensation. The action of the management in denying
his employment is illegal and unjustified and the applicant
is entitled to get employment and other consequential
benefits.

(4) On the other hand the plea of the management is
that the instant reference is bad in the eye of law as it has
been initiated during the pendency of a Civil Suit being
T.S.No.6 of 2000 of Ld. Civil Judge (Junior Division) 2nd
Munsif at Asansol. Management further submits that the
dispute is supposed to have commenced on 21-8-1996 when
the agreement has been in force. It is also the case of the
management that the applicant filed an application for
employment on compassionate ground on 7-2-1996 after
five years of death of his father. The management further
submits that Sri Chandreswar Bhuiya appeared before the
Medical Board on 21-8-1996 and he was declared unfit by
the said board for underground job, as one eyed person.
So, the action of the management in denying employment
to Shri Chandreswar Bhuiya is legal and justified and he is
not entitled to get any relief.

(5) Meanwhile, Mr. M. K. Bandopadhya, Ld.
Advocate for the Union concerned appeared and filed xerox
copies of Death Certificate of Karu Bhuiya, Medical
Unfitness Report by the management and list of
handicapped persons engaged in other job. He also filed a
circular of Coal India Limited which shows that the visually
handicapped persons should be given employment under
the provision of NCWA.

(6) The management in his written statement has
claimed that the instant reference is bad in the eye of law as
it had been initiated during the pendency of a Civil Suit of
Ld. Civil Judge (Junior Division) 2nd Munsif, Asansol. But
neither this point has been raised at the time of argument
nor any document regarding pendency of Civil Suit has
been filed on behalf of the management.

(7) Before discussing the case the following admitted
facts are to be mentioned :——

(i} Sri Karu Bhuiya died on 27-9-1991 while in service.

(ii) Sri Chandreswar Bhuiya, son of Late Karu Bhuiya
applied for employment on 7-2-1996,

(tii) Sri Chandreswar Bhuiya is a one eyed person
and was declared unfit for underground job.

(8) Shri Chandreswar Bhuiya on his affidavit dated
I'7th June, 2009 has clearly stated that he was sent for the
pre-appointment Medical Examination and was found
medically unfit for underground job as one eyed man
(Exhibit PW-1). A list of 25 persons of the same status of
handicapped who were provided employment by the
management is also enclosed (Exhibit PW-2). As such
disqualifying the petitioner for the employment as
dependent son of deceased employee by the management
merely on ground of his unfithess for underground job
(Exhibit PW-1) cannot be justifiable in the eve of law
because the petitioner as dependent son of the deceased
employee was quite capable of performing duties on the
surface of the colliery.

(9) The management in its written statement ( Para-4)
has stated that vide Clause No. 9.3.2 of NCWA-VI,
employment is to be given to one dependant of worker
who died in service but the same has not been provided to
the dependent son of the deceased employee on the ground
that he is unfit for underground job, though Coal India Ltd.
vide its Letter No. CIL/C-SB/MP/PWD Act 95/388-90 dated
10-4-01 has clearly mentioned the Category of job on
surface to be provided to the handicapped persons.

(10) Further I find that Management has not ffied
any document before the Tribunal to show that a Civil Suit
was already performing before the Court of 2nd Munsif,
Asansol as submitted on behalf of Management.

(11) Considering the aforesaid facts it is held that the
action of the management of ECL in denying the
employment in respect of Shri Chandreswar Bhuiya,
dependent son of late Karu Bhuiya of Modern Satgram
Colliery, is quite illegal and unjustifiable. Therefore,
petitioner Sri Chandreswar Bhuiya is entitled to employment
as dependant son of deceased father Karu Bhuiya on the
surface of the Colliery. The management is directed to
implement the Award within one month from the receipt of
the copy of Award after its publication in the Gazette of
India.

ORDER

Let an “Award™ be and the same is passed as per
above. Send the copies of the** Award” 1o the Government
of India, Ministry of Labour and Employment, New Delhi
for information and needful,

JAYANTA KUMAR SEN, Presiding Officer
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New Delhi, the 17th December, 2012

‘ §.0.68.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
overnment hereby publishes the Award (Ref. No. 4/2005)
f the Central Government Industrial Tribunal-cum-Labour
ourt, Asansol as shown in the Annexure, in the Industrial
bispute between the management of M/s. Eastern
Coalfields Limited and their workman, received by the
;(lentrai Governmenton 17-12-2012.

[No. L-22012/63/2004-1R (CM-11)]
B. M. PATNAIK, Section Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIALTRIBUNAL-CUM-LABOUR COURT,
ASANSOL

Present : SRIJAYANTA KUMAR SEN, Presiding Officer
: Reference No. 4 of 2005

|
I
!

}Parties:
| The General Secretary, Koyala Mazdoor

| Congress, Near Premier Nursing Home, Gopalpur,
| PO Asansol, Dist: Burdwan

Vs,

The Agent, Sangramgarh Colliery, M/s. ECL,
; Burdwan
! Representatives:
3 1P K. Goswami,
Advocate

Sr: S. K. Pandey,
Ld. Representative

i For the management :

‘ For the union

- (Workman)
Industry : Coal State : West Bengal
| Dated - 29-11-12

AWARD

3 In exercise of powers conferred by clause (d) of

- Sub-section(1) and Sub-section 2(A) of Section 10 of the
| Industrial Disputes Act, 1947(14 of 1947), Govt. of India

~4
o

through the Ministry of Labour vide its letter No L-22012/
63/2004- IR(CM-11) dated 27-12-2004 has been pleased to
refer the following dispute for adjudication by this Tribunal.

SCHEDULE

“Whether the action of the Management of
Sangramgarh Colliery under Salanpur Area of M/s.
ECL in dismissing Sh. Chandi Charan Mondal, U.G.
Loader from services is legal and justified? if not to
what relief the workman is entitled to and from which
date?”

2. Having received the Order of letter No.L-2201 2/63/
2004-IR(CM-11) dated 27-12-2004 of the above said reference
from the Govt. of India, Ministry of Labour, New Delhi for
adjudication of the dispute, a reference case No. 04 of 2005
was registered on 12-1-2005 and accordingly an order-to
that effect was passed to issue notices through -the
registered post to the partics concerned directing them to
appear in the court on the date fixed and to file their written
statements along with the relevant documents and a list of
witnesses in support of their claims. In pursuance of the
said order notices by the registered post were sent to the
parties concerned..

3. From perusal of the Written Statement of the
Management filed in the court on 21-11-06, | find the
workman Chandi Charan Mondal was a permanent
employee of Sangramgarh Colliery. It appears from the
documents that the workman Chandi Charan Mondal. U.G.
loader in said colliery met with accident twice in the year
1997 & 1998 and sustained serious injuries vide letter No.
ECL/CMS/C-6B/G.M. (P & IR) dated 10th July 2000 of
Sri I.P. Singh, General Manager (P & IR) and he {workman)
had been given light duty either on surface and
underground. It further appears from record that he was
under Medical Treatment in Central Hospital Katla il
21-12-2002. From charge-sheet it appears that the
management has found him absent unauthorisedly from
01-06-02 to 10-02-03 that is only for 8 months 10 days and
for this short period the Management dismissed the
workman from service. It further appears that during enquiry
proceeding the workman had chatlenged the charge and
he had taken plea of his illness constantly but the
Management did not consider the same which is against

‘the “Natural Justice’. Further | find that the workman died

subsequently and his wife Rita Mondal has been
substituted in his place on her prayer.

4. Thus, I find, after considering the documents filed
behalf of Management and workman Chandi Charan
Mondal, and the argument advanced on behalf of both
sides, that the action of management of Sangramgarh
Colliery under Salanpur Area of M/s. ECL in dismissing the
workman from service is not at all legal and justified on the
ground of **Natural Justice™.
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Finding with reasoning

Accordingly the order of dismissing Late Chandi
Charan Mondal is hereby set aside and the Management is
directed to give all the dues to Rita Mondal, wife of Late
Chandi Charan Mondal from 01-06-2002. Management is
further directed to consider to provide any job fo his wife
namely Rita Mondal on compensate ground.

ORDER

Let an “ Award” be and same is passed as per above.
Send the copies of the Award to the Gowt. of India, Ministry
of Labour, New Delhi, for information and needful.

JAYANTA KUMAR SEN, Presiding Officer
% faeett, 17 fewwr, 2012
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New Delhi, the 17th December, 2012

8.0. 69.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 30/2004)
of the Central Government Industrial Tribunal-cum-Labour
Court, Asansol as shown in the Annexure, in the Industrial
Dispute between the management of M/s. Haripur
Colliery, Kenda Area, M/s. ECL, and their workman,
received by the Central Government on 17-12-2012.

[No. L-22012/222/2003-IR (CM-1I))
B. M. PATNAIK, Section Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIALTRIBUNAL-CUM-LABOUR COURT,
ASANSOL

PRESENT : SRIJAYANTAKUMAR SEN, Presiding Officer
REFERENCE No. 30 of 2004
PARTIES:

The management of Haripur Colliery, M/s. ECL, -
Burdwan

Vs.
The Gen. Secy., KMC, Asansol (WB).

157
Representatives
For the management : None
For the union (Workman): Sri Rakesh Kumar,
Ld. Representative
Industry : Coal State : West Bengal

Dated -4-12-2012
AWARD

In exercise of powers conferred by clause {d) of Sub-
section (1) and Sub-section 2(A) of Section 10_of the
Industrial Disputes Act, 1947 (14 of 1947), Govt. of India
through the Ministry of Labour vide its Order No. L-22012/
222/2003-1 R (CM-II) dated 12-05-2004 has been pleased to
refer the following dispute for adjudication by this Tribunal.

SCHEDULE

“Whether the action of the management of Haripur
Colliery under Kenda Area of M/s, Eastern Coalfields
Limited in dismissing Shri Narayan Bouri, U.G Loader
from services on 9-12-88 is legal and justified 7 If not,
to what relief he is entitled to?”

Having received the Order of Letter No, L-22012/
222/2003-IR(CM-1I) dated 12-5-2004 of the above said
reference from the Govt. of India, Ministry of Labour, New
Delhi for adjudication of the dispute, a reference case No,
30 of 2004 was registered on 21-6-2004 and accordingly an
order to that effect was passed to issue notices through
the registered post to the parties concerned directing them
to appear in the court on the date fixed and to file their
written statements along with the relevant documents and
a list of witnesses in support of their claims, In pursuance
of the said order notices by the registered post were sent
to the parties concerned.

Sri Rakesh Kumar, General Secretary of the Union
appears and submits that the case may be closed as the
workman has already joined in service. It seems that they
have now no interest in this case and do not want to proceed
further. Since the workman has already joined in service,
“No Dispute™ exists between both the parties. As such the
case is closed and accordingly an order of ‘“No Dispute”
is hereby passed,

ORDER -

Let an “Award™ be and the same is passed as “No
Dispute” existing. Send the copies of the order to the Govt.
of India, Ministry of Labour, New Dethi for information and
needful. The r-ference is accordingly disposed of.

JAYANTA KUMAR SEN, Presiding Officer
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S.0. 70.—1In pursuance of Section 17 of the
Indlustrial Disputes Act, 1947 (14 of 1947), the Central
Gavernment hereby publishes the Award (Ref. No. 96/2004)
ofi the Central Government Industrial Tribunal-
cupm-Labour Court, Lucknow as shown in the Annexure, in
th¢ Industrial Dispute between thc management of
Atchaeological Survey of India, and their workmen,
regeived by the Central Government on §7-12-2012.

[No. L-42012/171/2003-IR (CM-IT)]
B. M. PATNAIK, Section Officer
ANNEXURE

CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOURL OURT, LUCKNOW

PRESENT : Dr. MANJU NIGAM, Presiding Officer
I.D. No. 96/2004

f Ref. No. L-42012/171/2003-IR (CM-11)
‘} dated : 12-10-2004
i

BETWEEN

[
Sh. Surender Singh,
Rastriya Adhayaksha Bhartiva Puratatuv Servakhan
Kdramchari Parishad (INTUC),
68 Sector 16, Sikandra
Agra

{Ekpousing cause of Shri Vijay Singh & 59 others)
AND

-

The Chief Superintending

Horticulturist Archaeological Survey of India
{Garden Branch) C.H. Office,

Taj Mahal East

Agra(U.P)- 282001

AWARD

|

|

& l. By order No. L-42012/171/2003- IR {CM-I1) dated:
12-10-2004 the Central Government in the Ministry of
Labour, New Dethi in exercise of powers conferred by
|
|

clause (d) of Sub-section (1} and Sub-section (2A) of
Section 10 of the Industrial Disputes Act, 1947 (14 of 1947)
referred this industrial dispute between Sh. Surender Singh,
Rastriya Adhayaksha, Bhartiya Puratatuv Servakhan
Karamchari Parishad, (INTUC), 68, Scctor 16, Sikandra,
Agra and the Chicef Superintending Horticulturist,
Archaeological Survey of India, {(Garden Branch) C.H.
Office, Taj Mahel East, Agra for adjudication.

2. The reference under adjudication is :

“Ky a Chief Horticulturist, Archeological Survey
of India, Agra Dwara Shri Vijay Singh Atmaj
Shri Om Praksh Evam Anya 59 Karmkaaron
(Soochi Sanlagn) Ko Sewa Se Hatae Jaane Ke Baad
Variyata Ke Adhaar Par Punah Niyojan Main Nahi
Liya Jana Nayayochit Hai? Yadi Nahi To Sambandhit
Karmakaar Kis Anutosh Ke Hagdaar Hai?”

3. The case of the workman'’s union, in brief, is that
the workman Vijay Singh and 59 others had been working
with the Garden Branch of ASI, Agra during 01-08-87 to
31-01-1997 from time to time; and after terminating their
services w.e.f. 01-02-1997 they have not been reengaged
as per their seniority; although the management of the
AS] has engaged other new workmen, in violation to the
provisions contained in Section 25 H of the L.I). Act, 1947,
it has been submitted by the union that the workmen have
been engaged in maintenance work of the garden and other
related work, which perennial in nature. It has further
submitted that the opposite party, ASI is industry within
the provisions of 1.D. Act. The workman’s union has
alleged that the management has terminated the services
of the workmen without any notice or notice pay in lieu
thereof in violation to the provisions of the Section 25 F of
the Act; and accordingly, has prayed that the workmen be
reinstated with full back wages with continuity in services
and temporary status.

4. The management of the AS[ has opposed the claim
of the workman’s union by filing written statement wherein
it has submitted that the present claim of the union is not
maintainable the ASI does not comes with in the definition
of ‘Industry” as defined in Section 2 (jy of the I.D. Act. it
has further submitted that the applicants were engaged as
casual labours on scasonal basis and their engagement
was on the basis of availability of work in different garden
and none of the casual labours had worked for 240 days in
a calendar year and even some of the applicants had never
got engaged; accordingly, there was no need of complying
with the provisions of Section 25 F of the 1.D. Act. Thus,
the management of the ASI has prayed that the claim of
the workman’s unton be rejected without any relief to the
workmen concerned.

5. The workman's union has fited rejoinder; wherein
it has only reiterated its averments already made in the
statement of claim and has introduced nothing new.
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6. The trade union has examined Yetendera Singh;
whereas the management has examined Shri RRP, Sinha,
Superintending Horticulturist (1/C) in support of their
respective claim. The parties cross-examined each other's
witnesses and availed opportunity to forward written as
well as oral arguments,

7. Heard arguments of the representatives of the
both the parties and perused entire material available on
fite.

8. The workman’s union has filed photocopy of
following relevant documents, along with their statement
of claim and list of documents dated 04-04-2005, paper
No. C-10, in support of their claim :

{i) Affidavitof Shri S.H. Ramachandraiah, Dy. Suptd.
Horticulturist, AS], Agra paper No. 5/31 to 5/42,

(i) Seniority list of garden attendants (10th passed
& above) as on 31.07.2003, paper No. C-11 to
1173.

(iii) Advertisement regarding recruitment of garden
attendants, paper No. 11/6,

(iv) Office order dated 13-10-83 regarding
regularization of casual employees in Group ‘D’
posts, paperno. 11/8, 11/9.

(v) OM dated 24-3-93, regarding regularization of
casual employees in Group ‘D’ posts in Circle/
Branch offices of ASI, paper No. 1/10.

(vi) Listof new and other workmen engaged in place
of workmen, paper No. { 1/13.

(vii) OM dated 17-03-2003, paper No. 11/14.

9 In rebuttal, the management has filed photocopy
of following documents in support of their contentions :

() Award dated 25-11-99 of CGIT, Jaipur.

(ii) order dated 16-12-96 in respect of O.A. No,
192/56.

(i) case law the Range Forest Officer v. S. T. Hadimani
SC2002(2)238.

{(iv) Award dated 14-09-2001 of CGIT, Bhubaneshwar.

The management has also filed photocopy of
seniority list (working days) of daily paid labourers vide
list dated 14.09.2006, paper No. C-27 in view of order dated
15-02-2006.

10. The authorized representative of the union has
stressed on the fact that the present industrial dispute is
neither for reinstatement nor for regularization; but is for
non re-engagement of the workmen afier their retrenchment
in compliance of provisions contained in Section 25 H of
the 1.D. Act, 1947. He has further argued that the ASI
looks after maintenance of the monuments and raises

money by charging money from the visitors/tourists in form
of entry tickets and the same is being utilized in upkeep of
the monuments, thus, it carries out commercial activity and
comes within the purview of the triple test formulated by
the Constitutional Bench of Hon'ble Supreme, Court in
‘Banglore Water Supply and Seveage Board etc. vs.
A. Rajappa and Others etc. (1978) 2 SCC 213’

11. In rebuttal, the authorized representative has |
argued that the establishment of ASI is not an ‘industry’
as it carries out sovereign function and further that the
workmen concerned have never been appointed by the
management ot ASI rather work had been taken from them
in peak season as and when required, thus, they never
completed 240 days of continuous working and therefore,
they were not entitled for the benefits of provisions
contained in Section 25 F of the Act. It was further
submitted that the maintenance of garden is temporary
and seasonal work and the same is not perennial in nature
thus there is no need to appoint regular staff for carrying
out such casual nature of work. The representative has
argued that reference order is bad in the eye of law as
there is no mention of date of engagement or termination
in respect of the workmen as well as there is no mention of
violation of Section 25-H in the schedule of reference.

12. | have given my thoughtful consideration to
the rival contentions of the authorized representatives of~
the parties arid scanned entire, evidence on record.

13 It is the case of the workman's union that the
workmen have been engaged by the opposite paity ASI
from 01-08-87 to 31-01-97 from time to time and the
management has not taken them on work w.e.f. 01-02-97,
although it has engaged other new workmen after
disengaging them, in violation of the provisions contained
in Section 25 H of the Industrial Disputes Act, 1947. It has
also been pleaded that the workmen were engaged 'for
carrying out maintenance of gardens, which is a perennial
nature of work; hence, the management ought to have re-
engage them on the basis of their seniority before engaging
new workmen; but the management failed to do so. The
workman's union has also stressed that the ASI is an
'industry' within the provisions of Section 2 {}) as it earns
money by means of tickets from the visitors and tourists
{Indians as well as foreigners).

14.-Per contra, the main contention of the opposite
party is that the establishment of ASI is not an industry
and the work carried out by the department does not comes:
within the purview of commercial activity. Further, it has
heavily relied on the fact that none of the workmen has
worked for 240 days continuously in any calander vear
and accordingly, compliance of provisions of Section 25 |
was not necessary while terminating the services of the
workmen who were engaged casually as and when their
services were required for maintaining the gardens,
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. 15. After going through the rival coritentions of the

parties it becomes apparent that before entering into the

mérit of the case this Tribunal has to decide as to whether

th¢ opposite party is an 'industry’ or not within the meaning

ofithe Section 2 (j) of the Act. In this regard the parties

hawve relied on verdict of Hon'ble Apex Court Banglore
ter Supply & Sewerage Board etc. vs. A Rajappa &
ers case; wherein it has been observed that

“absence of profit motive on gainful objective is
irrelevant, be the venture in the public, joint, private
or other sector. ”

Hon'ble Apex Court has further observed that

“Where (i} systematic activity (ii) organized by co-
operation between employer and employee (the direct
and substantial element is commercial (iii) for the
production and/or distribution of goods and
services calculated to satisfy human wants and
wishes (not spiritual or religions but inclusive of
material things or services geared to celestial bliss
i.e. making on a large scale Prasad or food) prima
facie, there is an industry in that enterprise.”

It is well known that the Archeological Survey of
India is indulged in upkeep of the ancient monuments in
order to preserve the cultural heritage of this country. For
athieving this aim the ASI is being funded by the

overnment of India and it most of the times charges entry
fee from the visitors, which is being utilized for the
aintenance and upkeep of the monuments and its
rdens etc. The workman's union has contended that the
ork carried out by the ASI is similar to CPWD and PWD,
hich are industry within the purview of the Act. Also, it
indicated that the nature of work carried out by ASI
alifies the triple test, formulated by Hon'ble Apex Court
in Banglore Water Supply case. Thus, in view of facts and
ircumstances of the case and above legal prepositions,
of considered opinion that ASI is at par with the CPWD,
‘PWD and other municipalities, which are covered under
dustrial Dispute; and accordingly, come to the
onclusion that the opposite party is-an 'industry’ within
e provisions of Section 2 (j) of the Industrial Disputes
ct, 1947.

16. It was the case of the workman's union that the
orkmen had been working with the management of the
SI and their services have been retrenched by the
anagement without any rhyme or reason; but after their
tetrenchment the management has not bothered to re-
¢ngage them; rather it has engaged other new workmen in
Violation to the provisions of Section 25 H of the LD. Act,
1947. The workman in his evidence has stated on oath
hat the, management has not re-engaged the retrenched
workmen on the basis of their seniority but has engaged
fresh workmen in there place and they are still working. It

has relied on the list of such newly appointed workmen;
paper No. 5/4, annexed with his statement of claim; wherein
it has given the names of as many as 70 workmen with
their parentage who have been engaged after retrenchment
of the workmen. It has been further submitted that the
union summoned the muster rolls and seniority list to
substantiate their version regarding continuous working;
but the management neither filed the muster roll of
concerned workmen nor the seniority list. It is also relevant
to mention that there is no cross-examination on the point.

7. Per contra, the management's case is that the
work performed by the workmen is not of perennial nature
but intermittent and casual. The workmen were engaged
as per need; and accordingly, the workmen never
completed 240 days of working in any calendar year. In
cross-examination the management witness accepted that
the workmen took care of garden and other monuments. It
was further stated that the preservation and upkeep of the
historical monuments is being done by the ASI and the
said work is being done by the helpers (parichar). It was
stated that there are near about 400 helpers in Garden
Division - I who are permanent and there is about 20 acers
of garden in Taj Mahal premises, which comes within his
division; but he could not state the exact figure of the
helper working there. The witness further stated that in
Agra circle manual and gardening work is being done by
the helpers, likewise in other monuments at Fatehpur Sikari,
Sikandra etc. manual work is done by the helpers. He has
also certified the genuineness of the office memorandum
dated 17-03-2003, paper No. 5/20 with the statement that it
pertains to his office and the same was issued to the Garden
Incharge. He expressed his inability to confirm as to
whether Heera Lal, Ali Mohammad, Ravinder, Prakash, Ram
Gopat, Nafis, Ramesh, Kishore, Dinesh were appointed or
not and whether they were junior to the workmen under
dispute. Further he could not explain as to whether 70
workmen, mentioned in the list filed by the workman, paper
No. 11/13, were engaged after disengaging the workmen.

18. The union prayed this Tribunal that seniority list
in respect of casual labour be summoned from the
management; and accordingly, the management was
ordered to file seniority list vide order dated 15-02-2006.
The management in response thereto filed photocopy of
seniority list (working days) of daily paid workers vide
application C-27. The union in rebuttal filed affidavit of
Vijay Singh; wherein it was stated that the management
has not complied with the directions of the Tribunal for
filing of seniority list and the Muster Rolls and instead
has field Muster Rolls in respect of other casual labours
engaged in Mahtab Bagh only.

The union has relied upon the office memorandum
dated 17-03-2003 of the ASI, paper No. 5/20; which is
duly certified by the management witness that it belonged



to his department; wherein instructions have been issued
to all Garden In charges to give preference to oid daily
rated agriculturai labours while engaging the labours for
casual/seasonal works, A bare perusal of above
memorandum itself shows that the authorities of the ASI
were not only instructed but were expected to give
preference to the old casual workmen over the new ones.
The management witness has shown his inability of
having any knowledge about any seniority list of the casual
workers; but the compliance of above circulars needs for
preparation of casual labour seniority list. Hence, in view
of above, it is unbelievable that the management did not
maintain any seniority list in respect of casual labour and
it is relevant to note that the management did not file such
seniority list with a view to defeat the claim of the
workman. '

19. Admittedly, the workmen were engaged to catty
out casual nature of work, this fact has been admitted by
the management in its written statement; while it has
simultaneously denied the continuous engagement of the
workman; but its denial is not specific as it was required to
come forward with the details of the working days. The
management has relied on Bank of Baroda vs Ghemarbhi
Harjibhai Rabari 2005 (105) FLR 383; wherein Hon'ble Apex
Court has heid that the burden of proof that the claimant
was in employment of a Management primarily lies on
workman who claims to be a worrkman by producing
vouchers of payment of salary etc.

20. The union has come forward with a case that the
workmen were engaged 01-08-87 to 31-01-97 from time to
time and after their retrenchment the management did not
bothered to re-engage them though it engaged other fresh
faces. The union in order to substantiate its contention,
summoned the details from the management; but it failed
to file the same.

Hon’ble Gujarat High Court'in Director, Fisheries
Terminal Division vs. Bhakubhai Meghajibhai Chavda 2010
AIR SCW 542; has observed that for proving 240 days'
continuous working, the workman would have difficulty
in having access to all official documents, muster rolls
etc., in connection with his service, therefore, the burden
of proof shifts to the employer to prove that he did not
complete 240 days of service in requisite period to
constitute continuous service, Hence, in view of above
case law, an adverse inference could easily be drawn
against the management. The management was ought have
come forward with specific case as to when the workmen
worked with it, with substantial proof thereof.,

21. Terms of reference orders relates to violation of
provisions contained in Section 25 H of the Industrial
Drisputes Act, 1947. Section 25 H reads as under :

25 H.— Re-employment of retrenched workmen. —

4859 GI/12 —4

“Wherc any workmen are retrenched, and the
employer proposes to take into his employ any
persons, he shall, in such manner as may be
prescribed, give an opportunity to the retrenched
workmen who are citizens of India to offer
themselves for re-employment, and such retrenched
workmen who offer themselves for re-employment
shall have preference over other persons. =

A bare perusal of the above section indicates that
the said Section provides for re-employment of retrenched
workmen. It says that when the employer proposes to
take into his employment any persons, he shall, in such
manner as may be prescribed, give an opportunity to the
retrenched workmen who are citizens of India to offer
themselves for re-employment shall have preference over
other persons, Rule 77 and 78 of the Industrial Deputes
(Central) Rules, 1957 prescribe the mode of re-employment.
Rule, 77 requires maintenance of seniority bist fall workmen
in a particular category from which retrenchment is
contemplated arranged according 1o seniority of their
services in that category and publication of that [ist. Rule
78 prescribes the mode of reemployment of retrenched
warkmen. The requirement of Rule 78 is of notice in the
manner prescribed to every one of all the retrenched
workmen eligible to be considered for re-employment.

Rule 77 requires the employer to maintain list
seniority list of workmen in that particular category from
which retrenchment is contemplated arranged according
to the seniority of their service. The category of workmen
to whom Section 25-F applies is distinct from those to
whom it is inapplicable, There is no practical difficulty in
maintenance of seniority belong. Rule 77, therefore, does
not present any difficulty. Rule 78 speaks of retrenched
workmen eligible to be considered for filling the vacancies
and hete also the distinction based on the category of
workmen can be maintained because those falling the
category of Section 25 F are entitled to be placed higher
than those who do not fall in that category. 1s no doubt

" true that persons who have been retrenched after a tonger

period of service which places them higher in the seniority
list are entitled to be considered for re-employment eaclier
than those placed lower because of a lesser period of
service. In this manner a workman can claim consideration
for re-employment only if an eligible workman above him
in the seniority list is not available, Application of Section
25 H to the other retrenched workmen not covered by
Section 25-F does not, in any manner. prejudice those
covered by Section 25-F because the question of
consideration of any retrenched workman not covered by
Section 25 F is available for re-employment. There is, thus,
no reason to curtail the ordinary meaning of 'retrenched
workmen' in Section 25-H because of Rules 77 and 78,
cven assuming the rules framed under the Act could have
that effect.




T The distinction between Section 25-F and 25-G of
thel Act was recently reiterated in Bhogpur Co-op. Sugar
Mills Ltd, v. Harmesh Kumar 2006 (111} FLR 1202 (8C), in
the following words:

| “Weare notoblivious of the distinction in regard to
the legality or the order of termination in a case where
Section 25 F thereof applies on the other. Whereas
in a case where Section 25 F of the Act applies the
workman is bound to prove that he had been in
continues service of 240 days during twelve months
preceding the order of termination, in a case where
he invokes the provisions or Sections 25-G and
25-H thereof he may not have to establish the said
fact.

:
|
|
|
l
[
|

22. Admittedly, the management of ASI engaged
thé workmen to take their services for maintenance of
eapdens and other monuments, which is perennial in nature.
THis fact is corroborated by their own witness who stated
that upkeep and maintenance of the monuments and garden
is |being done by the helpers (Parichar) and he further
stdted that there are approximately as many as 400 helpers
ini Taj Mahal premises, then it could be well uaderstood
1hit to look after other monuments at Agra, Fatehpur Sikari,
Sikandra the management of ASI would be in need of large
number of helpers and this maintenance cannot be said of
sdasonal in nature as this is never ending process and
cantinues round the year. Then management cannot say
thiat they engaged the workmen as per availability of work
casual basis. Further, even if the argument of the
mhanagement is accepted that they have been terminated
ot non-availability of work and they were not entitied for
hénefits of Section 25 F, even then as per provisions
céntained in Section 25 H ofthe 1.D. Act, 1947 and Rule 78
of the 1.D. Act, 1957, on re-availability of work, the
nfanagernent was ought to re-engaged those workmen who
hid already worked with it as required by the Section25 H
and their own officc memorandum dated 17.3.2003, paper
o, 520,

|

There is no iota of evidence from the mapagement
ré¢garding this fact that the workmen were not covered by
the provisions of Section 25 F and the burden o prove
that the workmen did not worked for 240 days in the year
chncemed was on the management, particulariy when the
workmen summoned the seniority list and the management
id not file complete seniority list; but iled working details
A few of’ them only. Hon'ble Gujrat High Court in Director,
Hisheries Terminal Division vs. Bhakubhai Meghajibhai
havda 2010 AIR SCW 542: has observed that for proving

40 days’ continuous working, the werkman would have

ifticulty in having access 10 ali official documents, muster
s ete.. in connection with his service, therefore, the

constitute continuous service.Thus, in view of law laid
down in the above case law the, the management failed to
prove that the workmen were not entitled for protection of
Section 25 F: and also that it made efforts to re-engage
those workmen who were retrenched due to non-availability
of work as envisaged by the Rule 78 of the 1.D. Act
{(Central), 1957.

23. The case of the union is that the workmen were
retrenched and thereafter were not re-engaged whereas
other new faces were introduced into the management to
carry out the same work. The management witness shown
his inability to certify this fact; but even then this could
not be easily accepted that the all those new 70 workmen
{(mentioned in the list, paper No. 11/13, filed by the union)
were not engaged, particularly in the absence of any
evidence in rebuttal by the management. The management
has focused its defence on the issue that the workmen did
not competed 240 days working to get the benefits of
Section 25 F: but the schedule of reference and case of the
union is entirely different, which indicates that the
management, by not re-engaging the workmen on
availability of work and engaging new faces, violated the
provisions contained in Section 25 H and for attracting
the provisions of section 25 H the workman need not
establish that he had been in continues service of 240
days during twelve months preceding the order of
termination. Thus, the management utterly failed to defend
the case on proper lines by not producing any evidence
withregard to the fact that it made efforts to re-engage the
previously retrenched workmen first and on theip not
turning up, it went for to engage the new faces.

24. Thus, in view of the discussions made above, 1
am of the considered opinion that the management of ASI
did not comply with the provisions of Section 25 H of the
1.D.. Act, 1947 by not re-engaging the workmen after their
retrenchment and employing new workmen. Hence, I come
to the conclusion that the action of the management of
the ASI, Agra in not re-engaging the workman afier their
retrenchment was unjustified and resultantly, the workimen
Vijay Singh and 52 cthers arc entitled for reinstatement.
As regard admissibility of back wages, it is admitted that
they were engaged as casual labour and working as such
i.e. were not regular employees, therefore, they have no
right for back wages eic. in view of rule ‘no work no pay’;
but they shali be entitied for continuity of service and
other consequential benefits. Further, in case of workmen
who attained the age of superannuation during the
pendency of present dispute, shall be entitled for retrial
benefits as per service rules,

25. Award a5 above.

Hurden of proof shifts to the employer to prove that he did ;;Jﬁ(;}(‘);v

"ot complete 240 days of service in requisite period to e

: Dr. MANJU NIGAM, Presiding Officer
1 """"‘W""w—" PEYICREREIE N LT ‘"W W - w"-:
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New Delhi, the | 7 December, 2012

8.0. 71.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 99/2011)
of the Central Government Industrial Tribunal-Cum- Labour
Court, Chennai now as shown in the Annexure, in the
Industrial Dispute between the employers in relation to
the management of Indian Overseas Bank and their
workman, which was received by the Central Government
on 17-12-202.

[ No. L-39025/172010-IR (B-1I)]
SHEESH RAM, Section Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM - LABOUR COURT,
CHENNAI

Monday, the 26th November, 2012
Present: A, N. JANARDANAN, Presiding Officer
Industrial Dispute No. 99/2011

(In the matter of the dispute for adjudication under
Section-2A, Clause-(1} of sub-section (2) of the Industrial
Disputes Act, 1947, 14 of 1947 (as amended by Act-24 of
2010 w.e.f. 15-09-2010}, between the Management of Indian
Overseas Bank and their Workman)

Between
Sri M. Rajagopal . . . st Party/Petitioner
20/48, Sundrapuram Street
Manadadurai-630606
Sivagangai District
And
1. The Chief Manager ... 2nd Party/Ist
Disciplinary Authority Respondent

Indian Overseas Bank,
CDAC Central Office,

763, Anna Salai
Chennai-600002

2. The Deputy General Manager
Appellate Authority
Indian Cverseas Bank,
Central Office,
763, Anna Salai
Chennai-600002

3. The Assistant General Manager . .. 2nd Party/3rd
Indian Overseas Bank, Respondent
Vigilance Department
763, Anna Salai
Chennai-600002

.. 2nd Party/2nd
Respondent

Appearance ;

For the 1st Party/ M/s. R. §. Anandan, Advocates

Petitioner

For the 2nd Party/
Management

M/s. N.G..R. Prasad, V. Stalin,
Advocates

AWARD

2. This is an Industrial Dispute Taken on file by way
of Direct Filing of Petition under 2(A)(2)X(1 ) of the Industrial
Disputes Act, 1947 (as amended by Act-24 of 2010 w.e.f.
15-09-2010). The same was taken on file as 1D 99/2011 and
notices were issued to both Petitioner aiso re-entered
appearance through Advocate. Respondent fifed his
Counter Statement in reply to the petition under
Section-2(A)(2X 1) of the ID Act.

3. The averments in the petition read as follows ;

Petitioner is a workman as defined in the Industrial Dispules
Act, 1947, Respondent is the employer. Petitioner was a
sub-staff under Respondent with Roll No. 29484, Whilc he
was working as a messenger at Indian Overseas Bank at
Avudayar Koil Branch, Pudukottai District he was served
a transfer order dated 25-11-2009 issued by the Chief
Manager, Personnel Administration Department, Chennai
transferring him to Thayilpatti Branch, Tuticorin Region.
Reason stated for transfer was_request of petitioncr. His
immediate representation submitted not to transfer him for
no request from him was favoured and he was allowed to
continue. As per order dated 04-12-2009 of the Senior
Manager of the Branch he was relieved. Still he was allowed
to continue in the same Branch tilt 16-12-2009 on which
day he was given Suspension Order by the Chicf Regional
Manager, Disciplinary Authority (DA) which he challenged
in a writ before Madurai Bench of thc Madras High Court,
He aiso submitted representations dated 2-01-2010 and
10-03-2010 for revoking suspension made for no
misconduct committed or for no reasons to his awareness.
Charge Sheet dated 21-04-2010 of the Senior Manager, 108,
Chennai was served on him alleging him to have had (a)
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caused damage to the property of the Bank (b) to have had
adted prejudicial to the interests of the Bank and (c) to
have had disobeyed the lawful and reasonable order ofthe
sqperior of the Branch. He denied the charges in his
explanation on 19-05-2010, not accepting which an enquiry
directed on 21-06-2010 examining two wilnesses on
the Respondent's side. The witnesses accepted that the
tatal amount of the instruments sent for clearance was
K. 2,260 and Rs. 1,765 totating to Rs. 4.025 only. Covering
lgtter sent to PCC Bank on 11-12-2009 was also marked as
exhibit on the petitioner's side to prove his innocence. Both
witnesses did not state any damage to have been caused
td the Bank’s property. Second witness stated the petitioner
td have had used un-parliamentary words in the business
hall premises in front of customers but nothing was
established in the enquiry. No customer was examined. No
other staff of the Branch was examined. Enquiry Officer
ithout considering petitioner's writien brief properly
concluded the charges to have been proved. Further
répresentation to the enquiry report was also not properly
censidered. Afier personnel hearing proposing punishment
of Compulsory Retirement, he was awarded Compulsory
Rktirement punishment from service on 23-14-2010. Appeal
before the General Manager, Chennai fited on 11-11-2010
was rejected on 8-02-201 1 afer personal hearing but without
cbnsidcring the points raised by him. 1D raised having
ebded in a failure report dated 26-11-2G11, with delay due
tj poverty to approach the Court immediately the petition
i4 filed now for claim for reinstatement with full back wages
ahd other attendant benefits.

1 4. Counter Statement averments briefly read as
follows :
|

| Petitioner was compulsorily retired on punishment
for misappropriating the Bank's amount aficr departmental
proceedings. He had been suspended on 13-12-2009. He
vtls charge sheeted by Disciplinary Authority as per order
dpted 21-04-2010. He worked in Avudayaroil Branch till his
s#spension on 15-12-2009. There is no merit ir his
contentions about his transfers and relieving orders. Charge
S;eet relates to his misconduct and not about his joining
ir} the other Branch. The charge is that on 11-12-2009 two
instruments to Pudukottai District Central Cooperative Bank
J{d. (PDCCB) for local coll: tion had been sent through

hfm. The petitioner ente . the amount of the first
mstrumernt in the name of ST¢ . Manacelcudi No. 132522
ted 10-i12-2009 as Rs, 2,260 insteast of Re. 2,660, the

ther instrument in te nank o Sub-Rewisirar Office with
0. 132509 daved 8-1 2-2009 being for Ry, 1.765. However
he collected Rs. 4,42 5 011 11-12-200% froi the PDCCB Lid.

it remitted only Rs. 4,025 into the Sundry ©roditor's
P{ccount and kept to himself Rs. 400. Peitioner on enquiry
ihformed his having received oniy Rs. 4.5:23 Bur PRUCB

td. confirmed to the Bank the actual payment of Rs. 425,
hen the Manager 2nd line of the Branch ac!~i<ed him to
r*mit the difference amount of Rs. 400 which he disobeyed

and picked up quarrel in front of the customers. After much
persuasion he remitted Rs. 400 under a separate voucher.
Thus he on 11-12-2009 dishonestly and fraudulently
misappropriated Rs. 400 and he quarreled with the 2nd line
Manager in front of the customers instead of remitting the
amount. The petitioner simply denied the charges. Enquiry
was held with Disciplinary Authority as Enquiry Officer as
enabled under the Memorandum of Settlement on
21-06-2010. Peritioner had been given opportunity to
inspect the documents. Management exhibits from [ to 8
were marked and two withesses were examined. On
petitioner's side one document was marked with no witness
on his side. Charges were proved by the enquiry report. In
the enquiry petitioner accepted all the charges knowing
the consequences unconditionally. He denied the
misconduct having committed. He contended that he had
not counted the cash given b FDCCB Ltd. Here though
that PDCCB Ltd. Had given ~xcess amount of Rs. 400 as
the total amount of the in<:. wents was"mentioned as
Rs. 4,025 (short by Rs. 4601 it 1oth local cheques collection
register and covering letter. There is no merit in the said
contention. Without counting the cash he would not have
come to know that PDCCB Lid. had given excess.cash of
Rs. 400 When he received the excess cash from PDCCB
Ltd. He should have returned the same to them or report
the same to the Branch Manager. Instead he
misappropriated the amount. It is clear that he had received
the actual amount of the instruments from PDCCB Ltd.
from the evidence. It is also evident that he remitted only
the amounts mentioned in the local cheques collection
register and covering letter and misappropriated Rs. 460
being the difference between the amount received and that
written in the covering letter. It is in evidence that he
quarreled with the 2na line Manager in front of the
customers and that with much persuasion only he remitted
the amount. 1f petitioner had obeyed and remitted the
amount there would not have any necessity for the
Manager 2nd line to enquire about the amount paid by
PDCCB Ltd. to the petirioner. Petitioner committed
misconduct under Clause- 56(d) of the Memorandum of
Settlement dated 10.04.2002 aud 5(d) and 5(e). The acts are
prejudicial to the interests of the Bank under Clause-5j).
After the legal formalities and the petitioner's attendance
for the personal hearing on 23-10-2010 where he requested
not to impese compulsory retirement; he was awarded
compulsory retirement, the proved charges being serious
treating the suspension as not duty. Appeal was dismissed -
on 8-02-2011. Bank lost centidence on him. Supreme Court
has held that even if the misappropriated money may be
small or temporary Bank employee holding position of rust

" cannot be retained in service. No sympathy is called for,

No loss suffered by the Bank is not a defence to the
punishment. The punishment is only to be upheld.

5. Points for consideration are:

(i) Whether the punishment of Compulsory Retirement
imposed on the petitioner is legal and justified?
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(i) To what relief the concerned petitioner is entitled?

6. Evidence consists of the testimony of WW1 and
Ex.W1 to Ex.W19 on the petitioner's side and the testimony
of MW1 and Ex. M1 to Ex. M24 (subject to objection that
Ex.MI, Ex.MS5 to Ex. M8 and Ex. M3 to Ex. M24 are not
proved through a competent witness) on the Respondent’s
side.

Points (i) & (ii)

7. Heard both sides. Perused the records, pleadings,

documents, evidence and writien arguments on either side, )

Both sides keenly argued by way of written arguments in
terms of their respective case. The substance of the
arguments on behalf of the petitioner is that the petitioner
had not been furnished with statement of witnesses or
documents relied on in the enquiry. Copy of the
investigation report was not fumnished to him, Punishment
is too harsh. Another delinquent who misappropriated a
sum of Rs. 5,000 was given aminor punishment of reduction
in Basic Pay by two stages as evidenced from Ex. W19,
Thus he has been meted with discriminatory treatment, He
has had put in 20 years of unblemished service. Findings
are perverse. Petitioner has been made a scapegoat on
account of his refusal to do. personal work of the Manager
and also due to a complaint filed by him. pointing out the
irregularities' committed in the Bank. There is no material
evidence to prove the charge. Setting aside the punishment
he is to be reinstated into service.

8. Contra arguments are that in the enquiry the
petitioner accepted the charges voluntarily to the effect
that his retaining of Rs. 400- was not intentional, that he
had thought that PDCCB had made excess cash of
Rs. 400 . He has had no intention to misappropriate money.
His stand of having had not counted the cash by himself is
not true because without counting he would not have come
to know regarding payment of the excess cash, which he
should have returned to the Bank. That he did not quarrei
with the Manager is also not disproved as against the oral
and documentary evidence adduced in the enquiry. He
remitted Rs. 400 only with much persuasion. Thus the
charges could be found proved and petitioner is proved to
be guilty of the charges which are prejudicial to the interests
of the Bank. The Bank lost confidence on him. He does not
deserve to be reinstated. Charges are very serious and
punishment is not to be interfered with in extension of any
sympathy. No loss suffered by the Bank is not a defence.

9. After having perused the relevant records,

including the enquiry proceedings, report and the

documents, I am led to the conclusion that petitioner is
proved guilty of the charges. There is necessary evidence
to support the charges against him. It is not a case of want
of adequate evidence and of only some legal evidence to
arrive at the conclusion reached by the Enquiry Officer as

to his guilt. Therefore there is nothing wrong with the
finding that the petitioner is guilty of the misconduct. The
point is answered in favour of the Respondent.

10. Coming to the punishment the question is
whether it is discriminatory and disproportionate to the
gravity of the misconduct. While it is not to be doubted
that the punishment is not disproportionate to the gravity
of the misconduct, yet on another view of the matter it
sounds discriminatory. As pointed out by the petitioner as
well as proved from Ex. W19 Order dated 12-06-2004 of the
Dy. General Manager, 0B, Central Office, Chennai by
punishing a similar delinquent, who misappropriated a sum
of Rs. 39,868 what the punishment imposed was bringing
down his Basic Pay by two stages in the scale of pay in
terms of Clause-6(e) of the Memorandum of Settlement
dated 10.04.2002. Taking into consideration this punishment
which is not controverted by the Bank, the punishment
awarded on the petitioner sounds unjust, is arbitrary and
against the principles of natural justice. Though a possible
contention can be that in the matter of delinquency one is
not to be treated equal with another delinquent, faimess in
action of punishment demands that the delinquent on
hand is not awarded a punishment which was not awarded
to asimilar delinquent. In fact the amount misappropriated
by the delinquent in the other case, was much larger than a
sundry sum of Rs. 400 misappropriated in this case.
Therefore the punishment imposed on, the petitioner is
unjust, unfair and arbitrary and is disproportionate to the
gravity of the misconduct, as viewed in the context of the
misconduct committed by the other delinquent. The case
of the Management that it has lost confidence on the
workman/petitionet for the misconduct is toe " unrealistic
an assessment to send him out of employment for that
reason. The present act of misappropriation of Rs. 400
which amounts to a stray and single lapse from virtue,
which the petitioner has committed might be due to his
compelling tragic situations obtaining in his family set-up.
Of course, whatever be the hard hit and distressing
circumstances the petitioner must not have done it. Stiil
I find a whisper in his pleadings that the reason for the
delayed filing of the dispute is poverty obtaining in his
family. That fact does not stand controverted by the
Respondent. There need not be any hesitation to believe
that what the petitioner stated is an utter falsehood. This
though may not be persuading circumstances in his favour
still, in the circumstances I am of the considered view that
a lenient view has to be taken in the matter of his punishment.
It is nobody’s case that he has not had any unblemished
record of past service. He has already put in un-denied
service of nearly 20 years. Another opportunity has to be
given to him to mend himself and prove himself to be an
honest empleee. The misappropriation by him of the
sundry sum of Rs. 400 by him, while cannot be reckoned
as short of any serious misappropriation still this is a very
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t and proper case for imposing a lesser punishment.
Sb viewed the compulsory retirement is set aside. The
petitioner is ordered to be reinstated into service forthwith

ith continuity of service and all other atiendant benefit
blit with backwages limited to 30%. Let the remainder 70%
of the backwages be forfeited by him for the committed
isconduct.

)

f 13. The industrial dispute is answered as above.

(Dictated to the P.A. transcribed and typed by him,
rrected and pronounced by me in the open court on this
y the 26th November, 2012)

\ A.N. JANARDANAN, Presiding Officer

itnesses Examined :

WWI, Sri M. Rajagopal

MW]1, Sri S. N. Sritharan

uments Marked :- On the petitioner’'s side

X.No. Date Description
W1 25-112009  I0BPAD 178/CL(SVB-2009-1¢
! date transfer order)

04-12-2009 IOB A.V. Kovil branch relieved

_ letter
FWB 15-122009  IOB RO per/66/2009 date
suspension order

21-04-2010  Charge Sheet issued to the

workman
[Ex W5 19-05-2010
tEx w6 22-05-2010

Reply submitted by the workman
Disciplinary Authority ordering

| enquiry

[ExW7 21062016  Enquiry Proceeding

ExW8 — Folio 123 local cheque collection
register of Avudayar Koil Branch

ExW9 11122009  Copy of the covering letter dates

} sent to pudukkottai District
Central Co-operative Bank Ltd.

ExWI0 26072010  Presenting Officer’s brief

forwarded to workman

ExWI1 11082010  Written brief submitted by the

workman

Findings forwarded to the
workman

ExWI3 21092010  Reply to the findings submitted

by the workman

' ExW14 30002010  Notice regarding personal hearing

|
T
}
b
. ExW12 09-05-2010
|
!
b
|
F
‘[ given to the Workman
i

ExWI5 23-102010  Proceedings of personal hearing

ExWI6 23-102010  Order passed by the Disciplinary

Authority

Ex W17 08-02-2011 Appellate Order passed by the

Appellate Authority

Ex. W18 26-07-2011 Forwarding of failure report to the
Ministry by Asstt. Labour
.Commissioner (Chennai)-1,

Chennai

On the Manaaement's side

Ex.No. Date Description

Ex Ml 15122009  Suspension Order issued to the
workman

ExM2 21042010  Charge Sheet issued to the
workman

ExM3 19052010  Reply submitted by the workman

ExM4 22052010  Disciplinary Authority ordeting
enquiry

ExM5 21062010  Enquiry Proceeding

ExM6 26072010  Presenting Officer's brief
forwarded to workman

ExM7 11082010  Written brief submitted by the
workman

ExM8  (09-09-2010 Findings forwarded to the
workman

ExM9 21092010  Reply to the findings submitted

by the workman

ExMI0 3009-2010  Notice regarding personal hearing

given to the workman

ExMi11 23-10-2010 Proceedings of personal hearing

ExMI2 23-102010  Order passed by the Disciplinary

Authority

ExMI13 11-11-2010 Appellate preferred by the

workman

ExM14 02-122010  Appellate Authority's notice to
workman to appear for the personal

hearing

ExM1s 07-11-2011 Proceedings of the personal

hearing

ExMIl6 08-02-2011 Appellate order passed by the

appellate Authority

ExM17 ME1 Attendance of the wquman



ExMI8 ME2 Folio 132 of local cheque
collection register of Avudayar

Koil Branch

Credit Cash Voucher dated
11-12-2009 for Rs. 4,025/- relating
to Sundry Creditor (LC STO
Manamelkudi)

Credit Cash Voucher dated
11-12-2009 for Rs. 4G0 relating to
Sundry Creditor

ExM19 ME3

ExM20 ME4

Copy of Branch letter dated
11-12-2009 addressed to the Chief
Manager, PAD Section, Regional
Office, Karaikudi

Letter dated 17-12-2009 from
Pudukkottai District Co-operative
Bank Ltd. dated 17-12-2009
addressed to Branch Manager,
10B, Avudayar Koil

Log Transaction for 11-12-2009

ExM21 MES5

ExM22 MEé6

ExM23 ME?7

ExM24 MES Investigation report dated
23-02-2009 with enclosures
submitted by Sri P.L. Vairavan to
Chief Regional Manager, Regional
Office, Karaikudi with summary of
Investigating and Annexure

AtoE. :
=% fewelt, 17 femmn, 2012
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New Delhi, the 17 December, 2012

S.0. 72.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 125/03)
of the Central Government Industrial Tribunal/Labour
Court 1, Dhanbad now as shown in the Annexure, in the
Industrial Dispute between the employers in relation to
the management of Bank of Maharashtra and their
workman, which was received by the Central Government
on 14-12-2012. ;

[ No.L-12012/164/2003-IR (B-11)]
SHEESH RAM, Section Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNALNO. 1
DHANBAD

In the matter of a reference U/S. 10 (1XD}{2A)
of L.D. Act.

Reference No. 125 of 2003.

Parties : Employers in relating to the management of Bank
of Maharashtra

AND
Their Workmen.
Present : Shri H. M. Singh, Presiding Officer.

Appearances :
For the Employers Shri Kumar Sourabh,

' Br. Manager. .
For the Workman : Shri N. M. Choudhary,

Authorised Representative.
State : Bihar. Industry : Bank.
Dated, the 20th June, 2012.
AWARD

By Order No. L-12012/164/2003-IR (B-I1) dated
27-11-2003 the Central Government in the Ministry of
Labour has, in exercise of the powers conferred by clause
(d) of sub-section (1) and sub-section (2A) of Section 10 of
the Industrial Disputes Act, 1947, referred the following
dispute for adjudication to this Tribunal ;

“Whether the acton of the Bank of Maharashtra to

 impose the punishment of compulsory retirement from
service on Shri S. K, Das vide order dated 17-3-1997
is legal and justified ? [f not, what relief the workman
is entitled to?”

2. The case of the concerned workman is that he
was initially apointed as permanent Clerk-cum-godown
keeper in the service of the Bank and posted at branch
office, Patna on 5-1-1981. His service condition had been
governed by the Bipartite Settlement 1966. Vide order dated
14-5-1996 he had been placed under suspension for
embezzlement of Rs. 5000 in SB A/C No. 2325 on 30-4-1996.
Thereafter a Chargesheet had been served upon him on
11-11-1996 as under —

(1) Accepting the cash and pay-in-slip from Ram
Lakhan Singh for Rs. 5000 on 30-4-1996 for credit to SB
A/C No. 2325 of Sri Vijay Kumar without ascertaining that
the receipt was not recorded in the manager’s scroll nor
directed the customer to get the receipt scrolled as per



f
prctedure which is a minor misconduct under Clause 19.7(c)

of Bipartite Settlement.
|

5 (2) Handing over the receipted counterfvil of the
pay-in- slip to the customer without scrolling the receipt in
the cashier’s receipt scroll and not releasing the voucher
for| posting to the respective account, thus violated the
Bahk’s procedure which is a minor misconduct under Clause
19{7 (d) of Bipartite Settlement.

‘ (3) Tallied the cash on 30-4-1996 without taking
intp account the receipt of Rs. 5000 and kept the money
anfl the voucher which is a major misconduct under clause
19;5 (j) of Bipartite Settlement.

| (4) Carried the property of the bank outside the

bahk’s premises without authorisation which is a major
miﬁconduct as per Clause 19.5 (d) of the Bipartite Settlement.
|

The Asstt. General Manager, Regional Office,
C#icutta appointed Sri M. K. Rathere, Br. Manager, as
Erjquiry Officer to conduct departmental enquiry into the
charges vide order dated 11-11-1996. Neither enquiry was
conducted by the Enquiry Officer nor any proceeding was
maintained by the Enquiry Officer. The Enquiry Ofticer did
ndt examine Bank’s witnesses in presence of the workman.
The concerned workman was not given opportunity to
ndminate defence representative. Neither the Bisciplinary
Ailthority nor the Enquiry Officer supplied copies of a
statement of bank’s witness if any recorded in absence of
lht workman. The Enquiry Officer did not examine Ram
Lakhan Singh in presence of workman. As per procedure
oflenquiry the enquiry officer is required to take signature
of the workman and his defence representative on
proceeding pages of the enquiry. The Disciplinary
Auithority did not supply the copy of the enquiry.

"1 it is submitted that Charge No. I framed under Clause
19.7(dyof B.P. Settlement for not directing the customer to
gét the receipt scrolled in the manager’s scroll nor pointing
out this to the concerned official can not be maintained
against the workman because it was the duty of Ram Lakhan
Singh to get the same scrolled and it was duty of the
cancerned official to check unscrotled receipt voucher. On
the part of the workman it was slip of his eye on account of
haige pressure of work on 30-4-94 on account of closure of
bank on 28-4- 1996 and 29-4-96 being Sunday and holiday
far Bakrid respectively. 2ndly the branch manager tagged
and entrusted the payment work to the workman also
because payment clerk was on leave on 30-4-1996.

} As regards Charge No. 2 it is submittcd that under

Clause No. 19.7(d) of B. P. Settlement for handing over the
rgceipted counterfoil of the pay-in-slip to the customer
without entering the receipt in the Cashier’s Receipt Scroll
abd not to release the voucher for posting to the respective
af;count, is not maintainable. It is submitted that Charge

No. 3 does not speak the A/c No. and the name of the A/c
Holder and receipt of Rs. 5000 in whici A/C which was not
taken into account at the time of tallying the cash on
30-4-1996. The Cashier receipt Scrol! dated 30-4-1996 shows
several receipt of Rs. 5000 which were taken into account
on 30-4- 1996 while cash was tallied. Similarly Charge No. 3
does not speak the A/c No. and the name of the A/c holder
and the name of the A/c holder and receipt of Rs. 5000 in
which A/c which was not taken into account at the time of
tallying the cash on 30-4-1996. The cash for receipt Scroll
dt. 30-4-1996 shows several receipt of Rs. 5000 cash which
were taken into account on 30-4-1996 while cash was tallied.
Similarly Charge No. 3 docs not speak and give the A/t No.
and the name of A/c holder on the voucher which is aileged
to have been kept by the workman on 30-04-1996 with Rs.
5000. Therefore, the Charge No. 3 is vague and indefinite
and can not be proved and maintained under Clause 19.5
(j) of the Bipartite Seitlement. While framing Charge No. 4
the Disciplinary Authority ignored and cscaped the truth
and circumsiances that 1-5-96 was closed day, on 2-5-96
branch was opened partially 3-5-96 was closed for Purnima
holiday and 4-5-96 branch was opened. Tt is submitted that
Charge No. 4 framed under Clause 19.5 (d} of the B. P.S. for
Major Miscoiiduct is not maintainable and sustainable.
The Charge Nos. 1, 2, 3 and 4 arc falsc, arbitrary, malafide
which is evident from the documents of the branch.

In such circumstances it kas been prayed that the
Hon’ble Tribunal be pleased to pass an award in favour of
the workman after setting aside the malafide order of
suspension dt. 14-5-96, order of punishment dt. 17-3-97,
2nd show cause notice dt. 28-2-97 and the order passed in
appeal dt. 11-11-97 and administrative order dt. 10-4-97 and
direct the management to reinstate the concerned workman
in service of the Bank with full back wages.

3. The case of the managemcnt is that on 30-4-1996
the concerned workman while working in Cash Deptt. at
Patna Branch received an amount of Rs. 5000 from one of
depositors of the Bank alongwith pay-in-slip for the credit
of his SB A/c. Mr. Das received the said cash without
observing the Bank’s rule of getting the pay-in-slip scrolled
with the Officer-in-Charge. He handed over the duly
acknowledged receipt/counterfol of the said pay-in-slip
to the depositor but did not account for the said cash of
Rs. 5000 in Cashier’s Scroli on 3-4-1996. The depositor
called on the Branch Manager on 4th May, 1996 to update
his passbook and expressed shock as the amouat of Rs.
5000 having not been credited to his account and produced
the counterfoil duly bearing the Cushier’s Receipt Stamp
and the signature of Receiving Cashicr, 311 S. K. Das in
proof of having remitted the amount. On 4-5-1996, on
enquiry, the concerned workman confessed before the
Branch Manager, Patna and other staff members that he
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had received the said amount of Rs. 5000 and had taken it
to home alongwith the relevant pay-in-slip. On being
advised to make the amount good Shri Das immediately
rushed out of the branch and brought Rs, 5000 and the
pay-in-slip after in hour. He deposited the said amount for
the credit of customer’s account after duly scrolling it with
the Scrolling Officer. The said act of the concerned workman
constitutes a gross/major misconduct having done
misapproprisation of cash deposited by the customer at
the Cash Counter. The act of the concerned workman
involves moral-turpitude. Due to the said act of the
concerneed workman, the Bank lost trust/faith on him.On
getting explanation from him he was put under suspension,
vide order dt. 14-5-1996. The chargesheet was issued to
the concerned for making him liable for breach of rules of
the business of the Bank, for doing any act prejudicial to
interest of the Bank, involving or likely to involve the Bank
in serious loss and wilful damage or attempt to cause
damange to the property of the Bank or any of its customer.
For his act of misconduct a departmental enquiry was
conducted against the concerned workman and every
opportunity of defending his action was given to him. The
principles of natural justice were observed during the
course of enquiry. A copy of the findings of the Enquiry
Officer was also made available to hm. After taking into
consideration the findings of the Enquiry Officer the
Diciplinary Authority awarded the punishment of
compulsory retirement from the services of the Bank.
Against that decision the concerned workman filed appeal
before the Appellate Authority. The Appellate Authority
on going through the findings record and other documents
came to the conclusion that the punishment awarded by
the Disciplinary Authority was well commensurate with
the gravity of the misconducts committed by the disputant
and hence he confirmed the same. Accordingly appropriate
punishment was imposed on the concerned workman,

In rejoinder to the written statement of the workman,
the mangement admitted some paragraphs and denied some
paragraphs of the written statement of the workman.

4. The workman has filed rejoinder to the written
statement of the management in which it has been stated
almost same facts as have been stated in his written
statement.

5.-The enquiry was held to be not fiar and proper
vide order dated 25.5.2012.

After that the management produced MW-2, Paresh

Prasad Sharma. The management produced documents -

which have been marked as Exts. M-1 series, M-2 Series
and Ext. M-3.

The workman concerned produced document
marked as Ext. W-1.

4859 Gz —5

6. Main argument advanced on behalf of the
concerned workman is that the Bank has imposed
Compulsory Retirement from 17-3-97 is void and arbitrary .
because the chargesheet dated 11-11-96 and enquiry report
dated 24-12-96 and punishment order dated 17-3-97 and
order passed in appeal dated 11-11-97 are bad in law,
arbitrary and not maintainable and not sustainable.

Another argument advanced on behalf of the
concerned workman is that the management failed to
support the case for fraud made by the workman. The
managment did not served the enquiry report upon the
concerngd workman and notice of enquiry was not given
to the workman.

It shows that no enquiry was conducted by the
Disciplinary Authority. The Disciplinary created 4 charges
from a single fact and punished the workman for 4 charges
which is not permissible as per law laid down by Hon’ble
Patna High Court reported in 1990(1) B.L.J.R. Patna H.C.
(DB) 567 and 2007 (115) FLR-225-Calcutta High Court,
Divison Bench. It has been argued that the Charge No. 4
under clause 19.5 of the B.P. Settlement involving
prejudicial to the interest of Bank in serious loss and
punishment of ‘compulsory retirement’ imposed upon the
concerned workman cannot be sustinable because none
of the property of the Bank has been damaged as it has
been alleged in Ext. M-3 under clause 19.5 is not
maintainable and sustainable because the depositor of
the amount has not been examined. Moreover, the
management’s witness has not supported the
management’s case itself,

It has been argued that it is the duty of customer

. and depositor to get entered in the passbook the amount

deposited in the bank which has not been done.

Regarding Charge No.3 it has been stated that the
depositor deposited Rs. 2500 only on 30-4-96 as shown in
Ext. M-3 and went away to bring remaining amount Rs,
2500 as such the pay in slip of Rs. 5000 alongwith pay in
slip was kept with him because Bank was closed on 1-5-96
as it has been admitted in written statement of the
management. He had deposited the same in the Bank on -
4-5-96. The Bank has examined Enquiry Officer, Suresh
Kumar Sharma, who has stated in cross-examination that I
cannot say whether second show cause notice was given
to the concerned workman bzfore passing final order of
dismissal, I have not gone through the enquiry reprot.
When the second show cause notice was not sent to the
workman, it is mandatory upon the management to send
to the delinquent employee before passing final order and
if it has not been done it is not good and the employee is
entitled to know it. The order passed by the management
on 17-3-97 shows that he has been two punishments, (i)
‘warning’ and (ii) Compulsory Retirement and he is not
entitled to any relief except suspension allowance.
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Non-examination of the customer shows that the
management’s action was malafide for taking action
against the concerned. The chargesheet to the workman
was for receipt of Rs. 5000 on 30-4-96 from Ram Lakhan
Singh to deposit the same in saving bank A/c No. 2325 of
Vijay Kumar which was not deposited on 30-4-96 or
accounted for in the books of the bank on 30-4-96. 1t
shown that Ram Lakhan Singh deposited Rs. 2500 on
4.5-96, because the management has not examined
Ram Lakhan Singh.

7. Considering the above facts and circumstance, |
hold that the action of the management of Bank of
Maharashtra to impose the punishment of compulsory
retirement from service on Shri S.K. Das vide order dated
17-3-1997 is not legal and justified.

The concerned workman is entitled to be reinstated
in the service of the bank w.e.f. 14-5-1996 with 50% back
wages. The management is directed to implement the award
within two months from the date of publication of the
award in the Gazette of India.

This is my Award.
H.M. SINGH, Presiding Officer
=4 feeett, 17 femmar, 2012
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i T, um At
New Delhi, the 17th December, 2012
$.0. 73.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central

Government hereby publishes the award (Ref. No. CGIT-
1/11 of 2004) of the Central Government Industrial Tribunal-

¢um-Labour Court-1, Mumbai now as shown in the.

Annexure, in the Industrial Dispute between the employers
in relation to the management of Bank of India and their
workman. which was received by the Central Government
on 14-12-2012.

[No.L-12012/188/2003-IR (B-ID)]
SHEESH RAM, Section Officer
ANNEXUREH

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL No. 1,

MUMBAI
Justice G S. SARRAF : Presiding Officer

Reference No. CGIT-I/11 of 2004

Parties : Employers in relation to the management of
Bank of India
And
Their Workman (M.F.Barot)

Appearances :

Mr.. Lancy D'Souza,

For the Management _
: Management Representative

For the Workman Mr, Peerzada, Adv.
State :  Mabharashtra
Mumbai, dated the 12th day of December 2011

AWARD PART-1

In exercise of powers conferred by clause (d) of sub-
section (1) and sub-section (2A) of Section 10 of the
Industrial Disputes Act 1947 the Central Government has
referred the following dispute for adjudication to this
Tribunal.

“Whether the action of the management of Bank of
India, Mumbai in dismissing the services of Mr. M.F, .
Barot w.e.f. 15-6-2002 is legal and justified? If not,
what relief is the workman entitled to?

According to the statement of claim the second
party workman joined the services of the first party w.e.f.
9-11-1974 as sub-staff. The second party workman was
posted as cash-cum-accounts clerk at Bhayander branch
on 11-2-1997. The second party workman was later on
designated as Acting Chief Cashier in charge of the said
branch from 21-4-2001. The second party workman put in
28 years of long and loyal service with the first party.
The service conditions of the workmen working with the
first party are governed by the terms of settlement entered
into between the union and the first party from time to
time. The service conditions are also governed by the
bi-partite settlement dt.19-10-1966 so far as it relates to
the disciplinary matters. On 13-5-2002 at the closing hours
of the bank while balancing the cash after amalgamation
the second party workman found shortage of cash of
Rs.10,000. The second party workman reported this fact
to his superiors. The superiors, namely, M.B.Kakad and
H.P.Ahire succeeded in making the second party
workman write that he would make good the alleged
shortage by putting him under psychological fear
knowing fully well that he was innocent and had
nothing to do with alleged shortage of Rs.1,54,800. On
physical verification of cash it was found that the total
cash was short by 1,54,800 including the cash shortage
of Rs.10,000 reported by the second party. On 14-5-2002

" one Karkera posted in the place of the second party

workman reported a shortage of Rs. 4,500 as one packet
of Rs. 500 denomination prepared under the initials of
the second party workman was containing only 91 notes
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as against 100 and therefore, there was a total shortage
of cash of Rs.1,59,300. The second party deposited the
aforesaid amount. In spite of this the first party proceeded
to initiate disciplinary action against the second party.
The second party was suspended on 14-5-2002.
A memorandum dt. 30-5-2002 was issued. The first party
thereafter created a show of conducting an enquiry by
keeping a preliminary hearing on 3-6-2002 at 11.00 a.m.
Since the second party workman could not reach in time
the Enquiry Officer adjourned the hearing till 12.30 p.m.
The sccond party workman reported at the venue of the
hearing at 12.00 noon. When the enquiry proceedings
started at 12.50 pm the second party workman submitted a
letter dt. 3-6-2002 in english denying the charges levelied
against him to the Enquiry Officer in the presence of
Presenting Officer Samy Thomas and Steno, Kishare
Kulkami. The Enquiry Officer failed to take the above Jetter
on record. The Enquiry Officer took upon himself the task
of prosecutor and went on forcing and pressurising the,
second party workman to write in Hindi what was dictated
by the Enquiry Officer. The second party workman hoped
that as assured by ihe Enquiry Officer the disciplinary
action would be dropped and no action wouid be taken
against him. The second party workman approached the
Inspector of Police, Mira-Bhayander Police Station and
Inspector of Police, CBD-Belapur, Navi Mumbai and filed
complaints on 11-6-2002. According to the statement of
claim the action of the first party is nothing but a criminal
conspiracy hatched against the second party workman in
its attempt to make the second party workman a scape
goat to cover up misdeeds of his superiors and divert the
attention of the big bosses in particular and the public in
general. According to the statement of claim the Enquiry
Officer did not conduct enquiry after 3-6-2002 and on the
basis of false record created by him submitted his report
on 4-6-2002. It has also been stated in the statément of
claim that there is no allegation against the second party
workimnan that he misappropriated or siphoned Rs.1,59,300
and that no financial Joss was caused to the first party as
the amount found short was deposited by him. The second
party workman by letter dt. 13-6-2002 denied the charges
levelled against him. The First Party, however, ignored
this letter and imposed the punishment of dismissal. The
second party workman preferred an appeal but the
Appellate Authority rejected the appeal without taking
into consideration genuine grievances of the second party
workman. According to the statement of claim the charge
sheet was vague and confusing and Enquiry Officer
violated principles of natural justice and the findings
recorded by the Enquiry Officer are perverse. The second
party has, therefore, prayed that he be reinstated in the
service with revised full back wages and continuity of
service and all consequential benefits w.e.f. 15-6-2002.

Accorrding to the written statement filed by the first
party on 4-4-2002 physical verification of the cash was

carried out and the cash was found intact. On 13-5-2002 at
the closing of working hours of the bank while balancing
the cash after amalgamation it was reported by the workman
that cagh was short by Rs.10,000. The reported difference
could not be located in the cash transactions undertaken
by the branch on the same day. In view of the above’
physical verification of the entire cash and the safe was
carried out. The workman, however, showed his reluctance
for physical verification and showed his willingness to
make loss good by paying Rs. 10,000. Ultimately physical
verification was carried out despite the workman's
resistance and it was observed that the fourteen bundles
of Rs.100 denominations were containing only 9 packets
instead of ten packets. Similarly one bundle of Rs.50
denomination was short by one packet. There was also
excess of Rs.200 in the cash kept in coin form Thus on
physical verification of the cash it was found that the total
cash was short by Rs. 1,54,800 including the cash shortage
of Rs. 10,000 reported by the workman. On 14-5-2002 one
Karkera, Cash Clerk posted in the branch was given the
charge of Cashier in charge on temporary basis since the
workman did not report for duty on that day. Karkera
reported shostage of cash of Rs.4,500 as one packet of
Rs.500 denoraination notes prepared under the workman's
initials was containing only 90 pieces as against 100. Thus
the total shortage came to Rs. 1,59,300. By letter
dt. 13-5-2002 addressed to the Chief Manager, Bank of
India, Bhayander Branch the workman acknowledged the
shortage of cash allocated on that day. The workman also
expressed his willingness to make the loss good and
accordingly on 22-5-2002 the workman deposited cheque
of Rs. 1,60,000 drawn on Central Bank of India in his SB
A/c No.33980 with the branch and simultaneously tendered
withdrawal slip dt. 22-5-2002 for Rs.1,59,300 with the
mstructions on the reverse of the withdrawal slip to debit
his account towards the cash shortage. On realisation of
the cheque Rs. 1,59,300 were debited to the workman's SB
Account No.33980 as per his instructions and the loss
was recovered. The workman was therefore, charged for
the aforesaid misconduct under clause 19.5(j) of bipartite
settlement dt.19-10-1966. It was also mentioned in the
memorandum ds. 30-5-2002 that R.S.Budhiyal, Manager,
Tambe Nagar Branch was appointed Enquiry Officer as
per clause 19.12 of the bipartite settlement dt. 19-10-1966
to enquire into the charges of misconduct levelled against
the workman. The Enquiry Officer vide his letter
dt. 31-5-2002 informed the workamn to appear on 3-6-2002
the venue mentioned in the letter. On 3-6-2002 the workman
appeared for the enquiry and during the course of enquiry
submitted a fetter dt. 3-6-2002 in Hindi in which he
conveyed his unconditional accepiance of the charges
and allegations levelled against him. The workman also
pleaded guilty orally of the charges and accepted the
charges during the enquiry proceedings and also stated
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that he did not want o bring any defence representative
to defend his case as he had admitted the charges. The
Presenting Officer of the bank produced documentary
evidence and a list of witnesses which were taken on
record. The Enquiry Officer after considering the
unconditional admission of the charges by the workman,
the documents submitted by the Presenting Officer and
confirmation of the documents by the workman concluded
the enquiry. The workman was informed to submit his
written brief but he declined to do so. The bank thus gave
fajr and full opportunity to the workman to refute the
charges of misconduct levelled against him. The Enquiry
Officer concluded that the workman defrauded the bank
by misappropriating an amount of Rs.1,59,300 from the
cash safe during the period from 4.4.2002 to 13.5.2002. The
Disciplinary Authority after perusing the proceedings of
the enquiry and the report of the Enquiry Officer concurred
with the findings of the Enquiry Officer. The Disciplinary
Aduthority, therefore, vide its show cause punishment
notice dt. 4.6.2002 forwarded the report of the enquiry to
thie workman and informed him about his concurrence with
the report of the Enquiry Officer and also informed the
workman as to why the proposed punishment of dismissal
without notice in terms of clause 21 (iv)(a) of the bipartite
settlement dt. 14-2-1995 should not be imposed against
him. The Disciplinary Authority also stated in the show
cause notice that the workman was being provided an
opportunity of personal hearing on 8.6.2002. The workman
after receiving the show cause notice submitted a letter
dt.6-6-2002 through his wife to the Disciplinary Authority
requesting for 8 days time for submission of his explanation.
The aforesaid request was granted by the Disciplinary
Authority vide his letter dt. 6-6-2002 on compassionate
grounds. The workman was, therefore, given one more
opportunity to present himself for the personal hearing
on 14-6-2002. The workman presented himself before the
Diisciplinary Authority on 14-6-2002 and submitted a letter.
The Disciplinary Authority, however, observed that the
rdport of the Enquiry Officer was based on material on
rdcord and the workman was given full opportunity to
defend himself during the course of enquiry. The
Disciplinary Authority was, therefore, of the view that
ends of justice would be met if the workman was dismissed
from service and, therefore, on 15-6-2002 passed an order
of punishment of dismissal without notice in terms of clause
21(a) of the bipartite settlement dt. 14-2-1995. It was also
mentioned in the order that the workman was not entitied
to any benefits for the suspension period except the
subsistence allowance paid to him for the period from
14-5-2002 to 14-6-2002. Aggrieved by the aforesaid order
the workman preferred an appeal which was dismissed by
order dt, 30-9-2002. According to the written statement
the workman never submitted any letter dt. 3-6-2002 in
english denying the charges levelied against him before
the Enquiry Officer. On the other hand he submitted a
letter dt. 31-6-2002 written in Hindi in which he clearly

conveyed his unconditional acceptance of the allegations
levelled against him. It has been stated in the writlen
statement that the complaints ledged by the workman
before the police authorities on 11.6.2002 are falsc with a
view to wriggle out the admission voluntarily made by
him. The first party has denied that the workman was
pressurised and compelled by his superiors to make good
the deficit of money. 1t has been stated in the written
statement that fair and reasonable opportunity was given
to the workman to defend his case. According to the
written statement the punishment of dismissal without
notice imposed on the workman is legal and justified and
the workman is not entitied to any relicf.

Following issues were {ramed.

(Y Whether the enquiry held against the sccond
party workman is not fair and proper?

(i) Whether the findings of the Enquiry Officer
perverse?

{iiiy Whether the action of the management of Bank
of India, Mumbai in dismissing M.F.Barot
w.c..15.6.2002 is not legal and justified?

(iv} Whether the punishment awarded 1o the second
party?

According to the ordersheet dU 19102011 1ssues
nos.| and 2 are preliminary in nature and therelore, these
two issues will be decided first.

The workman has filed his own affidavit as wetl as
ofhis wife Nirmala Maganbhai Barot who have been cross-
examined by learned counscl for the first party. The first
party has filed affidavit of Enquiry Officer R.S. Budhival
who has been cross-examined by learned counsel for the
second party workman.

Heard learned counsels for the parties.
ISSUES NOS. 1 and 2:

On 13.5.2002 on physicat verification ol'the cash
it was found that the total cash was short by Rs. 1.54.800.
On 13.5.2002 itself the workman wrote a letter to Chief
Manager, Bank of India. Bhayander Branch and
acknowledged the shortage of cash located on that day
and expressed his willingness to make the loss good.
The above fact is admitted by the workman in his
statement of claim. On 14-5-2002 one Karkera cash clerk
posted in the branch was given the charge of cashier
in-charge on temporary basis since the workman did
not report for duty on that day and the former further
reported, shortage of cash of Rs 4,500. Thus. the total
shortage crystallized to Rs. 1,59.300. On 22-5-2002 the
workman deposited a cheque of Rs.1.60.000 and on
realisation of the cheque the amount of Rs.[.55.300 was
debited to his SB Account no. 33980 as per his
instructions and the loss was recovered. A charge sheet
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was issued to the workman on 30.5.2002. The
disciplinary Authority appointed R.S. Budyal as Enquiry
Officer. The Enquiry Officer vide his letter dt.31.5.2002
informed the workman to appear on 3.6.2002 at the venue
mentioned in the letter. On 3-6-2002 the workman
appeared before the Enguiry Officer and submitted a
letter Ex. M-7 wherein he conveyed his unconditional
acceptance of the charges and allegations levelled
against him in the charge sheet. It is clear from the
minutes of the enquiry Ex. M-6 that the workman pleaded
guilty orally also of the charges and accepted the
charges and also stated that he did not want to bring
any defence representative to defend his case. The
Enquiry Officer after considering the unconditional
admission of the charges of the workman and the
documents submitted by the Presenting Officer decided
to conclude the proceedings. The workman was also
informed to submit his written brief but he declined to
do so and informed the Enquiry Officer to treat his letter
dt. 3-6-2002 as his final say in the matter. If on the basis
of the above evidence the Enquiry Officer finds the
workman guilty then it cannot be stated that the enquiry
against the workman is not fair or proper or that the
findings of the Enquiry Officer are perverse.

There is not even an iota of evidence to-show that
the workman was put under any psychological fear, dyress
or undue influence. '

It has been contended on behalf of the workman
that the workman submitted a letter dt. 3-6-2002
Ex. W-1 before the Enquiry Officer whereby he denied all
the charges levelled against him but there is absolutely no
proof of the fact that the workman submitted Ex. W-1
before the Enquiry Officer and, therefore, the story
regarding Ex. W-1 appears sheer concoction.”

As regards the complaint filed by the workman before
the police on 11.6.2002 it does not appear that any FIR
was registered on the basis of that complaint. Moreover,
why did the workman wait up to 11-6-2002 when he had
already admitted the charge on 13-5-2002 and 3-6-2002.
If the allegations against him were false then why did he
make good the loss and deposited a cheque of Rs.1,60,000
on 22-5-2002. It is thus clear from the conduct of the
workman that filing a complaint before the police in this
matter was a gimmick.

Learned counsel for the workman has placed reliance
on 2002 [1 LLJ 1035 (Rajasthan) but the facts in that case
are different and, therefore, that ruling is of no help to the
workman in this matter.

it is clear from the above discussion that the
workman has miserably failed to prove issues nos. 1
and 2.

Issues nos. 1 and 2 are, therefore, decided in favour
of the bank and against the workman,

The matter may be ﬁ'xed_ for producing evidence for
the workman on remaining issues on 13:12-2011.

JUSTICE G &, SARRATF, Presiding Officer
ANNEXURE-I

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL NO.1

MUMBAI
JUSTICE G. S. SARRAF, Presiding Officer
'"REFERENCE No. CGIT-1/11 of 2004

Parties ; Employers in relation to the management of
Bank of India
At
Their Workman (M. F. Barot)

Appearances :

Mr. Lancy D’Souza,
Management Representative

For the Management

For the workman Workman present in person

State . Mabharashtra _
Mumbai, dated the 22nd day of November, 2012
AWARD PART-11

In exercise of powers conferred by clause (d) of sub-
section (1) and sub-section (2A) of Section 10 of the
Industrial Disputes Act, 1947 the Central Government has
referred the following dispute for adjudication to this
Tribunal.

“Whether the action of the management of Bank of
India, Mumbai in dismissing the services of Mr, MLF.
Barot w.e.f. 15-6-2002 is legal and justified ? [fnot,
what relief is the workman entitled to ?

It is not necessary to narrate the facts here as the
facts have been stated in detail in the Award Part 1
dt. 12-12-2011 passed by this Tribunal.

Following are the issues ;

(1) Whether the enquiry held against the second
party workman is not fair and proper ?

(2) Whether the findings of the Enquiry Officer are
perverse ?

(3) Whether the action of the management of Bank
of India, Mumbai in dismissing M.F. Barot w.e.f.
15.6.2002 is not legal and justified ?

(4) Whether the punishment awarded to the second
party workman is shockingly disproportionate ?

(5) Relief?
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Issue nos.l and 2 have been decided against the
second party workman. Thereafter the workman has filed
his affidavit and he has been cross examined by learned
counsel for the Bank.

Heard Mr. Lancy D’ Souza learned representative for.
the Bank and the workman.

Issue Neo. 3: Issue nos.1 and 2 have been decided
against the workman and it has been held that the enquiry
against the workman was fair and proper and that the
findings of the Enquiry Officer are not perverse. There is
nothing on record to show that the dismissal of the workman
M.F. Barot w.e.f. 15-6-2002 is illegal or unjustified. The
workman too has not explained as to how his dismissal is
illegal or unjustified.

Therefore, Issue no. 3 is decided against the
workman.

Issue No. 4 : The workman was found guilty of
defrauding the Bank by misappropriating an amount of
Rs.1,59.300 from the cash safe during the period from
4-4-2002 to 13-5-2002. Thereafter the disciplinary authority
awarded the punishment of dismissal withéut notice in
terms of clause 21(a) of the Bipartite Settlement
did.14-2-1995.

Once there has been an enquiry in accordance with
the principles of natural justice and the findings recorded
at that enquiry are not frowned upon then this Tribunal
should not interfere with the quantum of punishment
unless the punishment is shown to be vitiated by malafides.
This certainly is not the position in this case.

The banking business requires absolute devotion,
integrity and honesty and if this is not there then surely
the confidence of the public/depositors wiil be impaired.
In such cases there should be no place for generosity or
misplaced sympathy. Considering all the facts and
circumstances of the matter | do not think that the
punishment imposed against the workman is shockingly
disproportionate to the charges proved against him so as
to warrant interference by this Tribunal.

Issue no. 4 is, therefore, decided against the
workman.

Issue No. 5 : The workman is not entitled to any relief.
Award Part 11 is passed accordingly.
JUSTICE G. S. SARRAF, Presiding Officer
4 feett, 17 feera, 2012
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New Delhi, the 17th December, 2012

$.0. 74.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 72/2011)
of the Central Government Industrial Tribunal-cum-Labour
Court, Chennai-now as shown in the Annexure, in the
Industrial Dispute between the employers in relation to
the management of Tuticorin Port Trust and their workman,
which was received by the Central Government on
14-12-2012.

[No. L-44011/1/2011-IR (B-ID)]
SHEESH RAM, Section Officer
ANNEXURE

BEFORE THE CENTRALGOVERNMENT
INDUSTRIALTRIBUNAL-CUM -LABOUR COURT,
CHENNAI

Friday, the 30th November, 2012
PRESENT : AN.JANARDANAN, Presiding Officer
INDUSTRIAL DISPUTE NO. 722011

(In the matter of the dispute for adjudication under clause
(d) of sub-section (1) and sub-section 2(A) of Section 10 of
the Industrial Disputes Act, 1947 (14 of 1947), between the
Management of Tuticorin Port Trust and Tuticorin Cargo
Handling Labour Pool and their Workmen)

Between :

The General Secretary
Boat Workers Union, 188,
Kaliappar Pillai Street
Tuticorin-1

AND

1. VOC Chidambaranar
Tuticorin Port Trust
Tuticorin-628004

2. The Deputy Traffic
Manager
Tuticorin Port Trust
Cargo Handling
Labour Pool
Administrative Office
Opp. Harbour Telephone
Exchange, Tuticorin-4

: 1st Party Petitoner Union

: 2nd Party/1st Respondent

: 2nd Party/2nd Respondent
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Appearance :

For the Ist Party/
Petitioner Union ;

Sri K. S. Narayanan,
Sri M. Jeyaprakash, Authorized
Representative

For the 1st and 2nd :
Party/Management

Sri Yashwanth, Advocate

AWARD

The Central Government, Ministry of Labour and
Employment vide its Order No. L-44011/1/2011-1R (B-II)
dated 18-08-2011 referred the following Industrial Dispute
to this Tribunal for adjudication.

The schedule mentioned in that order is:

“Whether the action of the management of Tuticorin
Port Trust for not regularizing/deploying the
workmen of the Petitioner Union on par with Cargo
Handling Labour Pool Workers is justified or not?
What relief the Petitioner Union is entitled to?”

2. After the receipt of Industrial Dispute, this
Tribunal has numbered it as 1D 72/2011 and issued
notices to both sides. Both sides entered appearance
through their respective counsel and filed their Claim,
Counter and Rejoinder Statement as the case may be.

3. The contentions in the Claim Statement briefly
tead as follows:

The workmen in the dispute whose list is enclosed
from S. No. 1 to S,No. 208 in fit health and having put
in 10-30 years service and who had worked under the
sailing vessel owners formed part originally under the
Tuticorin Stevedors Association. Second Respondent is
constituted and administered by First Respondent, a
statutory body. Tuticorin Old Port is not a natural port
but is a manmade port without deep sea facilities to
receive heavy laden ship in the harbour terminal. Earlier
before the formation of Port Trust, cargo ship would be
anchored seven nautical miles from “Rabbit island” and
the cargos would be loaded/unloaded through boats in
mid-sea and the same would be downloaded opposite to
Tuticerin Old “B” Port. Likewise cargoes would be loaded
at Port "B" through boats and unloaded into ship in mid-
sea by boatmen. Even the new Port “A” though
modemnized {o receive heavy ships by engagement of
barges in mid-sea excess heavy load is lighter-aged to
bring ship to the said port. Even after formation of Port
Trust though wharfs/platforms to receive ship were built
and sea-depth deepened marginally all heavy laden ship
could not anchor due to shallow depth. Therefore the
practice in "A" Port for anchoring them in mid-sea to
unload excess cargoes by boatmen in boats continued till
1999 and thereafter by barges continued even today and
after lightening the load from ship to the prescribed limit

they are brought into the Port Zone for further clearance
from the respective ship. This system is indispensible
even today as the sea depth is inadequate to receive
targer ships-into the Port. In both "A" and "B" pont
areas, Rl is responsible in deploying barges/boat and its
workmen to unload cargoes in boats. Rl levied fees from
Shipping agencies and distribute wages to the respective
workmen through their representative bodies. Boat
Owners Associations, Salt Producers Association, Port
Consumer's counctl, Small Manufacturers Association.
etc. forming a joint council used to enter into agreements
with R1 to determine levy for payment of wages to boat
workmen. TPT was formed in 1977. Tuticorin Stevedors
Association (TSA) was constituted in 1981 to streamline
the cargo handling services with various agencies. Yet
the mid-sea cargo handling was done only by boatmen.
Because of non-implementation of the term of agreement
dated 06-12-1994 envisaging cargo handling workers to
be brought under the direct control of port management
a flash strike was called on, to which the port management
in principle agreed by its letter dated 04-01-1998 to give
the status of port employees as per certain conditions.
Cargo handling of identical work in nature was/is being
carried on by boat workers, more so, the nature of the
work in mid-sea is more hazardous and also perennial at
Tuticorin Pott. On a Writ Petition No. 9635 of 1998 by the
Petitioner/Workmen High Court directed consideration of
their regularization within three months. On 18-10-1999
R1 informed that work of boatmen was different from that
of other cargo handler and that request will be forwarded
to TSA for consideration. the First Respondent on
22-12-1999 by 12(3) settlement constituted Second
Respondent Body conferring management and
administrative powers of the TSA to it under the aegis
of its authority, Traffic Manager. Second Respondent
thus became not only a part of the statutory body of the
First Respondent herein but also the deciding authority
as regards appointment, control and deployment of
loading/unloading workmen in Port Area. In another WP
No. 19354 of 1999 impleading R2 herein challenging it as
unfair, unjustified and illegal, contention of R1 therein
was that petitioner/workmen were manning in lighter-age
boats, transporting cargo between mid-sea and shore
and that they did not handle cargo but only were crew
members of Ports which is factually incorrect. The further
statement that cargo handling in mid-sea is only
physically done by list of cargo handlers in labour
pool which is again not true. The same stand was
reiterated by R2 further stating that the said workmen
were not members of recognized unions and there was
no contract between Port Trust and the sailing vessels
owners Association or any payment made by the Port
to the Association. High Court directed the workmen to
pursue remedy under the ID Act. Further representation
of the Petitioner Union to R1 to merge the boat workers
with cargo handlers under R2, made was in vain,
ID raised having ended into failure the reference is
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occasioned. There is denia! of fundamental right in the
constitution and violation of Articles-14 and 16 of the
Constitution. The quatifications and eligibilities, allegedly,
possessed by the cargo handlers under Labour Pool are
possessed equally by the Boat workmen, who have in
fact more practical experience and knowledge of the job.
Discrimination on behalf that there is no representative
character or from recognized union has no merit. Denial
of their right to employment on par with cargo handlers
is unjust and illegal. Hence the ciaim.

4 Counter Statement averments briefly read as
follows :

Petitioner's entire claim is based on the
misconception that the petitioner's members would come
under the inclusive definition of "Carge Handling
Labour", Cargo Handling Labour are persons actually
engaged in the cargo handling work on a regular basis
like any other dock worker of any other major port.
*Allied Workers" refers to Riggers. Petitioner members
will not come under Bagging Labour, Scrapping Working,
Sweeping Labour, Lashing/Unlashing Workers, Stitches,
etc. Tuticorin Port was declared as a major port on
11.07.1974 by the Central Government. Prior to that the
port was serving ships calling at the port. Loading and
unloading . of ships then were being carried on by
engaging private workers under the "Kangani System”.
Cargo from the shore to the ships and ship to the shore
was being transported thirough boats called "Lighters”.
As tajor port‘, ship started calling at the major port of
Tuticorin also. However, the major port had the draught
restriction of 30 feet depth at the entrance channel.
Therefore, vessels with a draught of 27 feet alone could
be: handied at the major port. Therefore, "lighter age”
system had to continue in the case of vessels with a
draught of more than 27 feet calling at the major port.
With the merger of the major and minor port from
01,04.1979, the erstwhile major port is called Zone "A"
and the erstwhile minor port as Zone "B" of Tuticorin
Port Trust. After deepening of the entrance channe! and
harbor basis in Zone "A" in November 1999, vessels
with 35 feet draught can call at Zone "A" of the port. In
the cargo handling operations the handling agents used
to engage labour from the village around on casual basis.
They were at the mercy of the headman called Kangani
who supplied to the handling agents. This was in vogue
in the major port in the initial stages and after integration
in the Tuticorin Port Trust until 1981. This system was
stapped by listing the casual workers on the formation
of a labour poot during 1981 under Tuticorin Stevedors
Association, a private body of Stevedors Handling Cargo
in Tuticorin Port. The labour pool is being managed by
the Tuticorin Port Trust Cargo Handling Labour Pool
(TPTCHLP) from 01.01.2000. Boatmen including members
of the Petitioner Union, man the boats called "Lighters”
engaged in the transportation of cargo from the vessels

anchored in the mid-sea to the shore in the process of
lighterage operations and they do not perform cargo
handling work. The lighterage boats used to ply to the
vessels in the midstream on their own sails previously.
Now this lighterage are towed by port tugs on payment
of hire charges by their owners. The boatmen ensure the
safety of their ship alongside the ship at mid-sea while
lightening the cargo and during the operation. The cargo
handling work is done by the gangs of the cargo handling
workers engaged by the handling agents and stevedors
from the labour pool and not by the boatmen, The cargo
handling workers, both in the lighterage operation at the
mid-sea and at the berths in the breakwater system, are
one and the same. They are drawn from the labour pool.
The members of the Petitioner Union are not handling
the cargo but are only managing the lighters in which the
cargo are transported. They are therefore not listed in the
labour pool. The boatmen are not cargo handling workers.
They are only the crew of lighterage boats. The lighterage
boats are supplied by the owners to the handling agents
of cargo on hire basis for transportation of cargo. The
hire charges are paid by the handling agents on the basis
of tonnage cartied by the boat on each trip. Hire charges
are proportionately shared between the owners of the
boat and the boatmen as mutually agreed. Besides.this,
the boatmen also get some cxtra benefits like tea money,
waiting charge, etc. from the handling agents. The cargo
handling workers in the labour pool were being paid
daily rated wages, monthly in various pay-scales as per
wage revisions settlements applicable to the Port and
Dock Workers in all the major ports of the country upto
31.12.1999. They report for work on regular basis and
their employment is continuous. If not engaged on a
particular day, they get attendance money as applicable.
With the formation of TPTCHLP from 01.01.2000 they are
paid monthly wages in approved pay-scales. The
employment of the boatmen by the lighterage boat owners
is not continuous or regular. Whenever there is a vessel
carrying cargo for Tuticorin Port with a draught of more
than 27 feet until November 1999 and more than 35 feet
from December 1999 for lightening the carge to get the
permissible draught in Zone "A" of the port they get
work and not otherwise, "Cargo Handling Workers” in
the Port refers to the workers who are physically working
on the cargo. The different categories of cargo handling
workers in the labour pool actually engaged regularly tike
the dock workers of any major port are (i) tally clerk (ii)
hatch tandal (iii) shore maistry (iv) winchman (v} signalman
(vi) stevedors mazdoor (vii) shore mazdoor. “The other
allied workers™ are the riggers, bagging labour. scrapping
workers, sweeping labour, lashing/unlashing workers,
stitchers, etc. Their services are incidental to the main
work of handling of cargo and are not required on a
regular basis. But they are expected to be available in
any part for handling of cargo. Since the beginning the
cargo handling work is being done only by the cargo
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handling workers and not by the workmen. After the
formation of the Major-Port Trusts Act," 1963, the labour
pool was formed by the' Central Government in 1981
listing the then cargo handling workers by the Port. The
boatmen-being not cargo handling workers their unions
arc not affiliated to the Federation of Port and Dock
Workers and their wages are not-covered under the
Wage Revision Settlements of Cargo Handling Workers.
The cargo handling Workers alone are governed by
Clause-15A of the 12(3) settlement dated 06.12.94 between
the managements of major port trusts and the five major
federations of port and dock workers and not the boatmen.
Thereafter the port initiated action to decasualize and
absorb the cargo handling workers and bring them under
Port Trust Management. However in partial modification
of the proposal Central Government approved a scheme
whereby erstwhile TSA (Laboufr Pool) should be
maintained only as a separate Pool as “Tuticorin' Port
Trust Cargo Handling Labour Pool” we.f. 01.01:2000
retaining most of the characteristics of the erstwhile TSA
(Labour Pool) but managed by an Officer of the Port. For
this a 12(3) settlement read with Section-18(3) was signed
on 22.12.1999. The Tuticorin Port Trust Cargo Handling
Labour Poot since came into being from 01.01.2000 thus.
As per the High Court direction in the Writ Petition of
the petitioner the representation dated 12.03.1998 of the
Petitioner’ Union demanding extension of benefits given
to cargo-handling Workers to the boatmen was considered
and rejected as per Port's letter dated 25.06.1999. It was
also informed that an appeal to various port users,
handling -agents ‘and sailing vessel owners would be
issued to consider employment of suitable candidates
from the list of boatmen. The cargo handling work of
unloading from the ship to the boats alongside the ship
in the midstream and tifting and unloading from the boat
at the shore point is done by the listed cargo handling
workers in the labour pool. It is not the boatmen who are

the workmen of sailing vessel owners who dlscharge the

extra and surplus tonnage of cargo from the ships
anchored in the mid-sea. The boatmen only man the

boats which are used for the transportation of the cargo’

from the mid-sea to the shore for further unloadmg on
the shore by the cargo ‘handting workers. Cargo handling
work' in both the zones of the port is ‘performed by the

listed cargo handling workers in the labour pool only and
not by the boatmen. The stevedors and the clearing and -

forwarding agents draw gangs of cargo handiing labour
from the labour pool for cargo handling ‘operations.
Tuticorin Stevedors Association and- Sailing Vessels
Owners Association are- two -different and separate
entities. It is only the stevedors handling cargo in.Zone
‘B’ who indent for the services of labour from the.labour
peol and service of the lighterage boats from the Sailing
Vessels Owners Association. In. this transaction the
Tuticorin Port Trust.is not involved. The port provides
terminal facilities only for cargo handling for sea-borme
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traffic to the port. The boats used for lighterage operations
are issued license by the Dy. Conservator of Port. Changes
in the crew or catrying capacity of the license harbour
craft is to be reported to the Licensing Officer. The
boatmen are issued dock entry permits at the request of
the boat owners as the port-is a prohibited pilace. This
does not mean that they are employed by the port. There
is no contract between the Port Trust and the Sailing

Vessel Owners. Association. There is no payment made

by the port to the association. There is no Employer-
Employee relationship between the 2nd Respondent and
the Boatmen. R2 agreed to offer employee status to the
Cargo Handling Workers in the Labour Pool as a sequel
to the 12 (3) settlement dated 6.12.1994; In terms thereof
the cargo handling workets from the labour pool were to
be absorbed under the Port Trust management in Tuticorin
Port. The Petitioner Union members not being carge
handling workers cannot claim benefits of decasuatizatiofi
admissible to.the cargo handling workers under the
above settlements. There is a basis for this petitioner-
against R1 and R2 since port provides only terminal
facilities for handling cargo. It is only the Stevedors-and
Clearing and Forwarding Agenciés who are autliorized to
do the operations. The cargo handling workers in the
labour pool have to be absorbed under the Port Trust
Managément as per the setilement already entered with
the Unions on the pattern obtaining in other major ports.
No such right vests with the boatmen, for any legal right
to claim any employment in'the Port as cargo handling
workers. It Would only be akin to the drivers and
cleaners belonging to private transport vehicles used for
carrying cargos from and to the port claiming under the
Port -Management. It is denied that the work of the
boatmen is supervised by the R2. Allegations in the
Claim Statement are contrary .to true facts. The
decasualization/absorption under 12(3) settlements is in
respect of cargo handling workers in the fabour pool with
which boatmen- petitioner ‘union membets. are not at all
concerned. There is no discrimination shown to them.

Petitioner is misrepresenting facts saying that the boatmen
are, cargo -handling workers in Zone."B" of the Port.
Being not cargo handling workers they were not listed in

- the labour pool, now under the control of an Officer from

the Port w.e.f. 1-1-2000. This fact stands accepted by the
Nationial ‘Boatmen- Union on 3-11:1999. There is no-
vielation of Artiele=14 or 16 of the Constitution. That Port -
is the principal employer of the boatmen is denied. There
is no contract with respondent by any agency for cargo
handling work or transportation of cargo through
lighterage - boats. There is no basis for- petitioner's
absorption as boatmen with cargo handling workers in
the labour pool. As petitioners are not cargo handling
workers they cannot be treated on par with cargo handling
wortkers'in the labour poot. The primary responsibility of
the respondents is to provide terminal benefits for ¢argo
handling for seaborne traffic. The claim is without any
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acgrued legal right to the petitioner. Any interference by
Tribunal will adversely affect the interest of the nation
with respect to national and international trade.Petitioner
is inot a party to the settlements with reference to
reference to decasualization of labour. Petitioner has no
interest with the cargo handling labour but has interest
only in bringing the boatmen into cargo handling labour

|. Boatmen cannot be equated with carge handling
lalhour which by itself is a class. The claim is only to be
dismissed.

'3 Rejoinder averments in a nutshell are as follows:

The TPTCHLP Scheme was intended to cover ail
woérkmen doing cargo handling in the Port as per the
demands raised by the Unions but petitioner/workmen
clgims were not considered in terms of the spirit of the
agreement and not brought into the scheme. Petitioner
cargo handling workmen were employed by Handling
Agents-cum-Vessel Owners, members of TSA, the terms
benefits of said agreements would rightly flow to

cdver them. There is no difference in nature of work
between boatmen of vessels owners and of cargo handlers
off TSA or later TPTCHLP Schemes. Petitioner/workmen
were employed in the cargo handling till 1998-1999 where
affer they were discontinued and their claim not
nsidered. The Port is the principal employer of cargo
handlers under the labour pool collecting levy from the
shipping agents and TPTCHL is a regulator of listed
employees for employment for which status of relationship
petitioner workmen is yearning and entitled to in law.
There should be no discrimination in the treatment to
ddploy them as workmen by TPTCHL in cargo handling
work in the Port.
7.' Points for consideration are:

{ (i) Whether the action of not regularizing/deploying
i the workmen of the Petitioner Union on par with
% cargo handling labour pool workers is justified
‘ or not?

(i) To what relief the workmen of the Petitioner
Union are entitled?

8. Evidence consists of the testimony of WW1 and
Ek.W1 to Ex.W18 on the petitioner's side and thg testimony
of MW1 and Ex.M1 to Ex.M11 on the Respondent's side.

Points (i) & (ii)

9. Heard both sides. Perused the records,
dbcuments, evidence and the written arguments on either
side. The conspicuous arguments on behalf of the
titioner are that a cargo handler is nowhere defined,
re so as to the physical handling of cargos from ships.
k.Worker covers cargo handlers. Physical handling

of cargo is not a criteria as per Dock Workers (Regulation
of Employment) Act, 1948 for a cargo handler to be-as

them. It is denied that Labour Pool Agreement would not-

such. TSA Labour Pool and TPTCHL Pool Workmen aiso
do not handle cargo physically. It is only boat workers
who handle cargos physically from ship and cause them
reach the shore and vice-versa. As per the definition
employees loading/unloading and movement of cargos
are covered as employees under the Dock Workers Act.
So much so Boat Workers as Dock Workers are also
carge handlers. The members of the Petitioner Union
have evidently been employed as Boat Workers (Vide
Ex. W3, Ex.W17 and Ex.W18). Really for classification of
Cargo Handlers, an assessment of total work force is
necessary under scientific study which has not been
done. There is no- difference in work functions between
Cargo Handlers of TSA/TPTCHLP and Dock Workers. In
the place of Boat Workers Bargemen are now engaged in
their place. Bargemen whose function is similar to Boat
Workers is held to be Dock Workers and hence cargo
handlers. While the casual workers of both A and B zone
had to be. compiled for the making of TSA Labour Pool,
it was not so done. The right under Clause-(5) of Ex.M1-
Agreement to all workmen including Boat Workers in
Zone "B" is to be protected. Though wages are not paid
by the First Respondent to the Boat Workers not

_employed now but directly by Rl, there is manifestation

of Management having an invisible control over affairs
of Boat Workers and Labour Pool. That in the place of
Boat Workers, after 1999 the Bargemen are engaged
shows the permanent- nature of work done by the Boat
Workers over decades. Deprivation from the engagement
of Boat Workers is unjust, discriminatory and unfair. Not
including them in the list of Labour Pool for
decasualization/regularization is illegal, arbitrary and
unjust. They have to be ordered to be regularized on par
with Labour Pool Workers.

10.The prominent arguments on behalf of the
Respondent are that there is no employer-employee
relationship between the Petitioners/Workmen and the
Respondents. The ID is not maintainable. The principal
employers of the workmen were Sailing Vessel Owners.
The workmen cannot be compared with the Cargo
Handling Workers who are only Dock Workers. The
workmen are only engaged in the transportation of cargo
in boats called Lighters in the mid-sea. There.is wide
disparity in the payment of wages to the Cargo Handling
Worker and the Workmen. Cargo Handling Workers were
organized at the instance of Central Government forming
Labour Pool by listing them as a regular force from
handling agents and Stevedors through the Port Trust.
Cargo Handling Workers are members of Unions affiliated
to Federation of Port and Dock Workers and their wages
were regulated through wage revision. That is not the
case with the workmen. The petitioner union is not a
party to the 1981 and 1984 settlements (Ex.M! and
Ex.M2). The said settlements also do not stand challenged
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by them. Under the 1999 settlement The Cargo Handling
Workers derived status of Port Employee. The same was
also not challenged. Thus Petitioner Union after having
allowed things to happen like this cannot unsettle the
settled things. Now TPTCHLP got the status of a separate
department with 1926 employees under the Port Trust.
Thereafter merging TPTCHLP with the Port Trust
approved by Government on 18.02.2011, 993 posts were
created, thus merging all the existing Cargo Handling
Workers with VOCPT under settlement dated 27.07.201 1
between TPTCHLP and VOCPT, the former becoming
now extinct. The claim is also not maintainable due to
inordinate delay and latches on the part of the Petitioner
Union. The claim is to be dismissed.

1. The question for consideration is whether not
regularizing/deploying of the workmen of the Petitioner
Union on par with Cargo Handling Labour Pool workers
is justified or not. While the claim of the Petitioner Union
is that they also come under the Cargo Handling Workers,
it is vehemently repudiated by the Respondent. That the
workers were employees under the Respondent is also
denied by the Respondents.

12. Going by the materials, do not find any reason
that would cogently lead to the conclusion that the Boat
Workers were really members of the Dock Workers. They
are shown to be workers employed by the Sailing Vessel
Owners just for the transport of cargo loaded from ships
to the boats to the seashore and back. There is nothing
to show any employer-employee relationship between
them and the Respondents. They were paid by Sailing
Vessel Owners. Their wages were not fixed under any
Wage Revision Settlements. The evidence adduced on
behalf of the petitioner, whether oral or documentary, is
not efficacious enough to prove that they come under
the category of Cargo Handling Workers. In the various
settlements they have not been parties directly or through
their Unions. They have not raised any claims at the
proper occasions of settlements. There is inordinate
delay and latches on their part in making their claim for
on par treatment with the Cargo Handling Workers.
Discernibly the petitioners/workmen cannot be found to
be on par with Cargo Hundling Workers except that there
has been a clamour ex:anated from them for being included
as Cargo Handling Workers and for on par treatment with
them in regard to deployment for work, regularization,
service conditions and payment of wages. Their claims

never blossomed .into any right given rise to by way of .

any settlements, awards or directions from any Courts or
authorities. Though they may dream of being approved
as employees on par with the Cargo Handling Workers,
the same is not in terms of any vested or acquired legal
right. Their work cannot be found to be the same or
equal to that of the Cargo Handling Workers. However
it cannot totally be said that their claim is not justified.

13. A few of the reasons emanating from the
Respondent against the claim are that the claim is
imordinately delayed and is with latches. Again the claim
is challenged saying that if it is sustained it will unsettie
the settled things. For the above reasons according to
me the claim of the petitioners cannot be defeated. Even
if the claim has not been with a legal colour for having
not been found approved in any settlement made between
the relevant parties for want of due participation and
involvement of a certain party or parties including the
petitioner-workman yet that claim may still be justified for
being approved and granted in the interest of justice in
asking for on par treatment with the similar employees
who worked with them in the same area of operation
though in differently natured items of work or in different
capacity. Here is a cause of some gencral workmen
longing for on par ‘treatment with some other employees
who had been working in related areas of operation
though with differently naturfed items of work. They
have been working for several years and there could be
nothing wrong in considering them for being regularized
or deployed for the work presently done by the approved
cargo handling workers. Though not inciuded in any of
the settlements for obtaining the rights on par with the
Labour Pool there is no reason why they shall not be
considered again for deployment to do the work now done
by the Cargo Handling Workers under the Labour Pool.

14.As is made clear in the letter dated 25.06.1999 of
the Port Trust while the claim of the Petitioner Union
demanding extension of benefits given to Cargo Handling
Workers to the Boatmen was rejected it was also informed
that an appeal was issued to various Port Users, Handling
Agents and Sailing Vessel Owners to consider employment
of suitable candidates from the list of Boatmen. Let the
said appeal to the mass of the determinate body of
persons receive active considerations from the poim of
view of social justice so that the cause of the petitiones-
workman could be decided in a positive masner to
include them in the list of the labour pool for deployment/
regularization as cargo handling workers on par with
those presently approved and engaged as such under
the Port Trust, Tuticorin. The argument of the Respondent
that there is no employer-employee relationship between
the workmen and the respondents and that for that
reason the L.D. is not maintainable pales into
insignificance. It is for the reason that evidently as well
as has been admitted, originally the workmen who at the
inception, constituted the workforce as the cargo handling
workers were also not workmen directly under the
respondents (employers) while they stvod considered
for being regularized as a workforce undzr the Port Trust
as departmental employees as an ouicome of various
settlements and commenced and continue to enjoy all
the benefits of a regularization as government employees
allowing the fate of the petitioner-workmen to go into
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deferioration sounds totally unjust, unfair, arbitrary and
viglative of principles of natural justice. The fact of such
larized workmen not previously having been workmen

mbling block in the master of their regularization as
bour Poel" workmen for being deployed as the cargo

isted in the labour pool for being deployed/regularized
as|carge handling weskers.on par with the existing labour

ibuted latches on tiveir part are not to be allowed to
hnd against them when: their claims have a sound
edifice in the larger interest of the society in terms of
dcial and natural justice. 1 am also foriified in holding
q for another reason as rightly argued by the learned
cqunsel for the petitioner i.e, for the classifications of the
cqrgo handling workers' an assessment of the total
brkforce on the basis of a scientific study was inevitable,
ich had not been done preceding the process. This
shows lack of rational nexus in the matter of classification
of the “cargo handling workers' in including them in the
hbour Pool under TPTCHLP. Now under VOCTP it is
pértinent to note that the origin od the cargo handling
orkers is traceable as casual labour from village around

epgaged by handling agents. They were at the mercy of
adrmewy cafled Kangani, who supplied them to the

P81 under TSA, a private body handling cargo in the
icorin Port. The labour pool began to be managed by
#.P-from 01.01.2000.

15. The categoric averment in the Counter Statement
the respondents. in: Pare: (17) to the effect that "it is
ly the Stevedors handling cargo in Zone "B" who
indent for the services of labour from the Labour Pool
d service of the lighterage boats from the Sailing
ssels Owners Association. .In this transaction the
uticorin Port Trust is not involved". When in the case
both the set of workers for being called for their
ices Tuticorin Port Trust is not involved there has
t had been any employer-employee relationship
tween the workmen under the Labour Pool and the
uticorin Port Trust, still the said workmen came to be
regularized as Port Trust employees. Then it is alien to
mprehensive why the petitioner-workmen happened to

left out of consideration. If it is due to their non-
tion during the settlements, the handicap occasioned

to them, thereby is not to be altowed to be perpetrated
by remedying the handicap by corrective measures of
acceding to their demands at the carliest occasion.

16. Perceivably (or not being diligent or vigilant
enobigh to participate or moot their claims in the various
discussions and settlements, when their claims. happened
to receive no considerations, leading to rejection as seen
as one of the limbs of the arguments of the respondent
to negate their claims, when once they became so alive
to their rights and sought to ventilate their grievances,
they are to receive due considerations and defences like
delay and latches cannot be avalled as a formidable
shieid to defeat such claims. The contention that if the
demand of the petitioner-workmen is approved and
granted it would unsettle the settled things does not
assume any importance in the context of situations
affecting social justice. These defences, when set up as
grounds for repudiating the claims, herein, being not of
serious import, still while raised, discernibly weaken the
other grounds set-up to defeat the demand of the
petitioner. Cumulatively it is comprehensible that the
defences raised herein to counter the demand of the
petitioner union are seldom apt to reject it. When the
claiin of the petitioner happens to be granted and once
they are included in the list of Labour Pool for being
deployed/regularized as cargo handling workers with the
status of Port Trust employees, the same is not to
unsettle the settled things because, the same when done
under a due process, all the aftermath repercussions and
consequences can be visualized and adverse
consequences could be averted and remedied providing
the safeguards so as not to create any confusion,
whatsoever. This defence is just a foreboding without
any basis and is only to be rejected. Having due regard
to equitable considerations, justice, good conscience the
clalm of the Petitioner Union deserves to be granted.

17. The claim of the Petitioner Union is thought
justified to consider the list of boatmen for being deployed
as Cargo Handling Workers and for regularization as and
when vacancies arise. They are not to be totally repudiated
as strangers who have been operating as Boatmen in the
transport of cargo which is not a mediocre function in
the matter connected with handling of cargo. They are
integral part of the carrying of cargo without which the
cargo handling operation done by the approved cargo
handling workers cannot be executed with the required
efficacy. In this view of the matter | am of the opinion
that not regularizing/deploying the workmen of the
Petitioner Union on par with Cargo Handling Labour
Pool Workers is not justified. Hence it is ordered to
consider them and make all endeavors to see that they
are also listed in the category of Cargo Handling Workers
for the specific and allied work and are conferred with alt
the benefits on par with the cargo handling workers, in
a- phased manner for which a due process shall be
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commenced at once, continued.in quick succession and
completed in due course of time as the demand of cargo
handling work and other circuimstances may require and
permit 30 as to materialize the hope and desire iito reality
rightly expressed in the appeal issued to various port
users, handling agents, sailing vessel owners etc, to
consider employment of suitable candidates from the list
of boatmen (vide letter dated 25.06.1999 of the Port
Trust} marked as Ex. W5.

18. The réference is answered accordingly.

(Dictated to the P.A., transcribed and typed by him,
corrected and pronounced by me in the open court on
this day the 30th November, 2012)

‘A. N. JANARDANAN, Presiding Officer
Witnesses Examined ;

For the 1st Party/ WNI, Sri P, Raj _

Petitioner Union

For the 2nd Party/ MW1, Sri M. Chitraputhran

Ist Management
Documents marked on the side of the Petitioner
Ex.No. Date Description

Ex.WI  2107.1979  Memo of Seftlement before the
Tuticorin Port Trust

Ex W2  01.08.1985 Minutes of the meeting between
Boatmen/Ownr/TPT before
Asstt. Commissioner of Labour

Ex. W3 — ID Card issu@d to workmen

Ex. W4  11.03.1999 High Court order in WP No.
9635 of 1998

Ex. WS 25061999  TPT letter to Boat Workers Union

Ex. W6 21.09.1999  Petitioner Union reply to above

Ex. W7  18.10.1999 TPT reply to above Union letter

Ex. W8 22121999  12(3) Settlement between TPT/
TSA and workmen

Ex. W9 16022004 Petitioner Union letter to TPT

Ex. W10 13082007 . Petitioner Union letter to TPT

Ex. W11 2801199 - High Court order in WP No.
19354/1999

Ex. Wi2 21.04.1999 2(k) Petition by Petitioner Union

Ex. W13 12.062009 “TPT letter to Boatmen Workers
Union

Ex. W14 17052010 Counter of TPTCHL to above
petition

Ex. W15 26052010 Rejoinder to above by Petitioner

Union

Ex. W16 ——

EX. W17 16.06.1975

Ex. W18 —

Amnexure of leRt out lisi uf
employees

Certificate issued to Boat crew
by Port Authority

ID. Cards : issued by Port
Authority to classified workmen-
Boat/CHLP/Port Workmen
between 1981-2005

Docmhents marked on the side of the Management

Ex. No.
Ex. M|

Ex M4

Ex M6

Date.
31-08-1981

6-12-1994

6-1-1998

12-3-1998

25-6-1999

22-12-1999

‘Description

Memorandum of settlement
arrived at on 31.08.1981 between
representative of the boat user
and representative of the Cargo
Handling Labour at Tuticorin
under Section 12(3)

12(3) Settlement on 06.12.1994
between Chief Labour
Commissioner, New Delhi and
five federation over the demand
of ‘wage revision

12(3) Settlement between the
Assistant Commissioner of
Labour{Central) on 06.01.1998
management of TPC, TSA and

" Representative of five union

over the issue of d_ecasualization
of cargo handling workers and
staff’ .

Boat Workers Union letter dated
12.03.1998

Request of the: Boat Workers
Unien. denied by TPT on
25.06.1999 in connection with

- WP No.. 9635/98 WMP No.

1474198

Memorandum of Settlement
arrived at under Section 12(3)
1947 on 22,12.1999 between the

" mianagement of Tuticorin Port

Trust and Tugicorin Stevedors

.. Association and their workmen

represented by five union
INTUC, HMS, AITUC, CITU
and DMK to bring the workers
staff and officers of the TSA
under the Port Trust Cargo
Handling Labour Pool to the
managed by TPT
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Ex. M7 214-2009 ID No. 2/41/2009 raised by Boat
Workers Union dated 21-04-2009

Ex/M8  24-8-2009 Comments in ID 2/41/2009 dated
24-08-2009

ExM9  27-1-2010 Comments on LD. 2/41/2009

dated 27-01-2010

Letter from Ministry of Shipping
dated 24-02-2011 regarding
scheme of Merger of TPTCHLP

Ex{MI10 24-2-2011

Ex;M11l 2772011 12(3) Settlement over the issue
of merger of Tuticorin Port
Trust Cargo Handling Labour
Pool (TPTCHLP) with VOC Port

} Trust.

'
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New Delhi, the 17th December, 2012

$.0. 75.—In pursuance of Section 17 of the
Ingustrial Disputes Act, 1947 (14 of 1947), the Central
Gbvernment hereby publishes the award (Ref. No. 245/
2G12) of the Central Government Industrial Tribunal/Labour
Court-11, Chandigarh now as shown in the Annexure in
the Industrial Dispute between the employers in relation
tol the management of Punjab & Sind Bank and their
wprkman, which was received by the Central Government
on 14-12-2012.

[No. L-12012/34/201 1-IR (B-11)]
SHEESH RAM, Section Officer

ANNEXURE

[IN THE CENTRAL GOVERNMENT INDUSTRIAL
' TRIBUNAL-CUM-LABOUR COURT-L,
; CHANDIGARH

P}esent : Sri A.K. Rastogi, Presiding Officer
Clase No. 1.D. 245/2012
gistered on 7-8-2012

Shri Jodha Singh S/0 Sh. Nirmal Singh, VPO Rachhin,
hsil Raikot, Distt. Ludhiana

.. .Petitioner

Versus

Manager, Punjab and Sind Bank, Zonal Office, Bhai Wala
Chowk, Ludhiana

....Respondent
Appearances
For the Workman None
For the Management $h. ).S. Sathi Advocate

AWARD
Passed on this 22 November, 2012
The Governiment vide Notification No. 1.-12012/34/
2011-IR (B-11) Dated 1-8-2012, by exercising its powers under

Section 10 Sub-Section (1) Clause (d) and Sub-Section
(2-A) of the Industrial Disputes Act, 1947 (hereinafier

referred to as ‘Act’) has referred the following Industrial

dispute for adjudication to this tribunal :—

“Whether the action of the management of Punjab
and Sind Bank, Zonal Office, Bhai Wala Chowk,
Ludhiana in not regularizing the services of Sh. Jodha
Singh, Peon on daily wages, S/0 Sh. Nirmal
Singh,VPO Rachhin, Tehsil Raikot, Distt. Ludhiana
is just, valid and legal? What benefits the workman
is entitled to and what directions are necessary in
" the matter?”

After receiving the reference the notices were issued
to the parties. The parties put in their appearance. But the
workman instead of filing the claim statement submitted an
application to say that he has been appointed as part-time
sweeper on regular basis and therefore he does not want
to pursue his case and the reference may be disposed of as
not pressed. From this application it is clear that there is
no industrial dispute between the parties. The application
is therefore allowed and the reference is accordingly decided
as not pressed. Let two copies of the award be sent to the
Central Government for further necessary action.

ASHOK KUMAR, RASTOGI, Presiding Officer
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New Deihi, the 18th December, 2012

8.0.76.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No.CITR/
02/2007) of the Central Government Industrial Tribunal Ajmer
as shown in the Annexure in the Industrial Dispute between
the Management of Mines Controller (North Zone) Ajmer
and their workman, which was received by the Central
Government on 12-12-2012.

[No. L-42012/72/2006-IR (DU)]
SURENDRA KUMAR, Section Officer
ey
w9 v & e i, s
e SfuFr- s T HuR =, SwE.s T,
WeRTOT HEAT-4t. 3 d. 3 2/2007
T HEAI- TH-42012/72/2006/3ER (81g) Feis 9-1-07

il ATIF YA . VAT T PR 255, SRt
TR, I

L i)

@A FEEF, (At &), ard @@ =1, 99 98w,

..... 3ot
. Jufeafa
et Y sk Q ot AR, wreff wfaffy
sl W SARE ;s Ree TR Tewtg sifaEE

smd ;e 31-10-2012

1. sm fawm, $F WHER 0 5@ TEET R

aifufroiared frer tota i fpan 2 -

2. “Whether the action of the management of Mines
Controller, Indian Bureau of Mines, Ajmer in
terminating the services of Shri Om Prakash w.e.f.
26-7-2004, is legal and justified? If not, to what relief
the concerned workman is entitled for?”

3. et ) o ¥ Rz 31 wo vgE M EE T

2 for ut o Frgfed fie 17-7- 1984 1 3 S W
=g 90 Tl B vR gt o ) Wl 3 fietien 31-12-1992
T FRAU T fofen | Rl 31-12- 1992 i 3@ argfm sik
334 T A A w1 o | 76 Sargfe # s wel &

o ey s =ararers F9R A fATE 2-4-2002 F el
® g ¥ e wifts P otk 3 S o were el B
AT wRa frd T | S ararE @ fareg orwedl gR1 WA
Ty 3w9 e iz afvs s =t < =i
& 9 AR F A TR e e B @vEds
a1 A Ieaga e ¥ oty it 9 Rued
i &t @ | el A A 27-1-04 B ggd =
FER T | TS F3 K 9v9w € e 3 meff w5 2w w
WA F IF F i ol @ w1 e g fisi = w5
T @ 3R R wY W, T, A TR el Ay
TEE FHAR T AT FW HE O | Wl ¥ 7w gey
I Afaawm & wemm @ [y Wit s frow sl 3
W I K 1 ofa A i 21-12-04 Y vl B
B FW T WA W ka7 YA argfam ok
8 & it for e = ferg o 7 Frgfe 9 8 ot e
F sl F IR FurEE o | SHAamPR 2 W wRw
i & 98 yofvan srfem stk sy & | s A wedf
fTie 21-12-2004 % v & w1 e a7 7 B gowawn
#1 ufer 9t ghEl & weaw-d AW 3w o
HRI 25-T % ed X9 few a1 7 g ganas 1 amm
H fier} @i of @ =9 o 1 39 wer el 3 adeifre
ferang sifirfem, 1947 %} ¥R 25-u% %t of o ¥ =
F ot et I R Y | weff @ gfver sve w0
FRRE 4 T Wl A R W @ v ot
syl ) Wit foran T 2 1 39 e ST 3 uR 25-<0 9
25-u9 Sreifies foag afuftam & Soosm e € agr
fram 77 7 78 &Y wern T 0w } ) Y @ 0
e T8 AT A YUE W ST o MR SR g
Qe #1711 37: PR fean fir wiell 5t St =
Ifaa w6 F3y wifia W T Fram @ e 9 R
WA H AR Wi fea wE )

4. sreff #Y AR o orE § 9% w1 @ oW
W IEE F IR W T et Tl T P R e
Wt e & fevan ) Rl 2-4-2002 F e @
e wielf 3 FrmreR 378 e T W e fovs
27-1-04 H A A A BAE 4-2-04 7F ww
& ) se9 9% fil R eifw & T weff = R
24-11-2004 F1 9% &z famf =gt w Iuftufa 37 2 fo
Frae o e | fored wreft 3 fiio 28-12-2004 %1 <t
W IURT B & ford IO ) iR wRarr an e
SHEFEHR A R SR W e @ R N A wed o
Wl i A% Fem vrlt waid @ w9 ¥ W o w1 Ie
% 32 F0 % fag Foed o 493 9w e =
B g3 Framrgar f&an mn ) f e 4 A @ gan
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New Delhi, the 18th December, 2012

8.0. 77.—In pursuance of Section.17 of the
Industrial Disputes Aci, 1947 (14 of 1947}, the Central
Government hereby publishes the Award (Ref, No, CGIT/
LC/RA01,02,03,04,08, 09,10, 12,13, 14, 15,17,18,19,20,21/
2003 and 117/2002) of the Central Government Industrial
Tribunal-Cum-Labour Court, Jabalpur as shown in the
Annexure, in the Industrial Dispute between the Telecom
District Manager Sagar and their workman, which was
received by the Central Government on 12-12-2012.

[No. L-40012/125,126,127,128,132,133,134, 88, 89, 90,91,
93,94,42,43, 44, 30/2002-IR(DU)]

SURENDRA KUMAR, Section Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
JABALPUR

Presiding Officer : SHRI MOHD. SHAKIR HASAN
CASE NO. CGIT/LC/R/1/2003

Shri Jameel Ahmed ¥ “an

S/o0 Shri Julfkar Ahraed Khan,

C/o Mohd. Jaleel Khai: 3030 Phones-11,

Sagar ... Workiman

Versus

The Telecom District Manager,

Sagar (MP) ... Management

CASE NO. CGIT/LC/R/2/2003

Shri Sharda Prasad Raikwar,
S/o Shri Ram Chandra Raikwar,
Kabir Ward, Khurai,

Sagar (MP) ... Workman

Versus

The Telecom District Manager,

Sagar (MP) ... Management

CASE NO. CGIT/LC/R/3/2003

Shri Raj Kumar Singh Thakur,
8/0 Shri Bhagwan Singh Thakur,
R/o Bansia Bhansha,

PO Jarei, Tehsit Khurai,

Sagar (MP) -.. Workman

Versus

The Telecom District Manager,
Sagar (MP)

... Management
CASE NO. CGIT/LC/R/4/2003

Shri Phool Singh
8/0 Shri Brindawan,
Viilage Seoni Khurd,

Tehsil & Distt. Lalitpur (UP) ... Workman

Versus

The Telecom District Manager,
Sagar (MP)

... Management
{ ASE NO. CGIT/LC/R/8/2003

Shri Munnala: Sahy

S/0 Shri Chauddela! Sahu,
Shukrawari Toun,
Nr.-Mahindrz Mill,

Sagar (MP) ... Workman

Versus

The Telecom District Manager,
Sagar (MP}

... Management
CASE NO. CGIT/LC/R/9/2003

Shri Ghanshyam Das

S/0 Shri Ram Prasad Kushwaha,
R/o Nai Basti,

Gandhi Nagar,

Lalitpur (UP) ... Workman

Versus

The Telecom District Manager,

Sagar (MP) ...Management

CASE NO. CGITAC/R/10/2003

Shri Jalim Singh

5/o Shri Mathura Prasad

C/o Mathura Prasad Bungla of
Dr. Smt. Geeta Mukherjee,

Cantt, Sagar (MP) .. Workman

Versus

The Telecom District Manager,

Sagar {MP) ... Management



CASE NO. CGIT/LC/R/12/2003

Shri Ravishankar Sahu,
S/o $hri Ganga Ram Sahu,
Sagar Rahiee Chandpur,

Sagar (3P) ... Workman
Versus

The{Telecom Pistrictddanager, _
Sager (MP) ... Management
CASENO: COITVLCAR/13/2003
ShriHarishankar Sidua,
S/o8hriBmmanand Bidua,

Villi& Pest deson

Tehbil Prithvipur, Tikarmgarh

Versus

... Workman

Tha Telecom District-Manager,

Sagar (MP) ...Management

CASE NO. CGIT/LC/R/14/2003

Shri Chandrabhan

S/0:Shri Shankarlal,

Vilk& PO Evni,

Thana Todi Fatehpur, Fehsil Garotha,

Jhansi .« Workman

Versus

The Telecom District Manager,
Sagar (MP) ... Management
CASE NO. CGIT/LC/R/15/2003

Shri RameshdCumear Dixit,
S/d SwiBeash Bhan Dixit,
Vill. & POAhaar, Tikamgarh

Mersus

... Workman

The Telecom District Manager,
Sagar (MP)

... Management
CASEND; CGIT/LC/R/17/2003

Shit Ramesh Cisandra,

S/¢ Shri Hardev Singh,

Vill: Bhaloni Lodhi, Tehsil Talbahet,
Lakitpur (UP)

... Workman
Versus

The Telecom District Manager,

Sagar (MP)} ... Management

CASE NO. CGIT/LC/R/18/2003

Shri Dhan Prasad Prajapati,
S/o Shri Bhagwan Dass,

Cantt. Bangla No. 18, Sagar (MP) ... Workman

Versus

The Telecom District Manager,

Sagar (MP) ... Management

CASE NO. CGIT/LC/R/19/2003

Shri Mangal Singh,
S/o Shri Kashiram
R/o Koregaon, Makroniya,

Sagar (MP) ... Workman

Yersus

The Telecom District Manager,

Sagar (MP) ... Management

CASE NO. CGIT/LC/R/20/2003

Shri Onkar Singh Thakur,

S/o Shri Indrajeet Singh,
Village Jamdara, Post Chakra,
PS Haldharpur,

Maunath Bhanjan (UP) -... Workman

Versus

The Telecom District Manager,

Sagar (MP) ... Management

CASE NO. CGIT/LC/R/21/2003

Shri Kripa Shankar Pachori,
S/o Shri Rampratap Pachori,
Village Gour Jhawar,

Tehsil Deori,

Sagar (MP) ... Workman

Yersus

The Telecom District Manager,
Sagar (MP)

CASE NO. CGIT/LC/R/117/2002
Shri Ramdas Upadhyay,
$/o Shri Motilal Upadhyay,

R/c B.S.Jain Bageecha,
Sagar (MP)

... Management

... Workman
Versus

The Telecom District Manager.,

Sagar (MP) ... Management

AWARD
Passed on this 6th day of November, 2012

1.(a) The Government of India, Ministry of Labour
vide its Notification No. L-40012(125)/2002- [R(DU) dated
6/8-1-2003 has referred the following dispute for
adjudication by this tribunal :—

“Whether the action of the management of Telecom
District Manager, Sagar (MP) Deptt. of Telecom now
converted into Telecom District Manager, Sagar (MP),
Bharat Sanchar Nigam Limited in terminating the services



of Shri Jameel Ahmed Khan S/o Shri Julfkar Ahmed Khan
w.e.f. 1-10-88 and not regularizing as reguiar employee is
justified? If not, what relief the workman is entitled to?”

(b) The Government of India, Ministry of Labour
vide its Notification No. L40012(126)/2002- IR(DU) dated
8-1-2003 has referred the following dispute for adjudication
by this tribunal :—

“ Whether the action of the management of Telecom
District Manager, Sagar (MP) Deptt. of Telecom now
converted into Telecom District Manager, Sagar (MP),
Bharat Sanchar Nigam Limited in terminating the services
of Shri Sharda Prasad Raikwar S/o Shri Ram Chandra
Raikwar w.e.f. 19-11-88 and not regularizing as regular
employee is justified? If not, what relief the workman is
entitled to?”

(¢) The Government of India, Ministry of Labour
vide its Notification No. L-40012(127)/2002- IR(DU) dated
8-1-2003 has referred the following dispute for adjudication
by this tribunal .—

“Whether the action of the management of Telecom
District Manager, Sagar (MP) Deptt. of Telecom now
converted into Telecom District Manager, Sagar {MP),
Bharat Sanchar Nigam Limited in terminating the services
of Shri Rajkumar Singh Thakur, S/o Shri Bhagwan Singh
Thakur w.e.f. 17-7-90 and not regularizing as regular
employee is justified? If not, what relief the workman is
entitted t0?”

(d) The Government of India, Ministry of Labour
vide its Notification No. L-40012(128)/2002- IR(DU) dated
6/8-1-2003 has referred the following dispute for
adjudication by this tribunal:—

“Whether the action of the management of Telecom
District Manager, Sagar (MP) Deptt. of Telecom now
converted into Telecom District Manager, Sagar (MP),
Bharat Sanchar Nigam Limited in terminating the services
of Shri Phool Singh S/o Shri Brindawan w.e.f. 16-7-90 and
not regularizing as regular employee is justified? If not
what relief the workman is entitled t0?”

(¢) The Government of India, Ministry of Labour
vide its Notification No. L-40012(132)/2002- IR(DU) dated
8-1-2003 has referred the following dispute for adjudication
by this tribunal :—

“Whether the action of the management of Telecom
District Manager, Sagar (MP) Deptt. of Telecom now
converted into Telecom District Manager, Sagar (MP),
Bharat Sanchar Nigam Limited in terminating the services
of Shri Munnalal Sahu S/o Shri Chauddelal Sahu w.e.f,
19-12-88 and not regularizing as regular employee is
justified? 1f not, what relief the workman is entitled 107"

(f) The Government of India, Ministry of Labour
vide its Notification No. L-40012(133)/2002- IR(DU) dated

6/8-1-2003 has referred the following dispute for
adjudication by this tribunal .—- .

“Whether the action of the management of Telecom
District Manager, Sagar (MP) Deptt. of Telecom now
converted into Telecom District Manager, Sagar (MP),
Bharat Sanchar Nigam Limited in terminating the services
of Shri Ghanshyam Das S/o Shri Ram Prasad Kushwaha
w.e.f. 29-11-88 and not regularizing as regular employee is
justified? If not, what relief the workman is entitled to?”

(g) The Government of India, Ministry of Labour
vide its Notification No. L-40012(134)/2002- IR(DU) dated
6/8-1-2003 has referred the following dispute for
adjudication by this tribunal :—

“Whether the action of the management of Telecom
District Manager, Sagar (MP) Deptt. of Telecom now
converted into Telecom District Manager, Sagar (MP) ,
Bharat Sanchar Nigam Limited in terminating the services
of Shri Jalim Singh S/o Shri Mathura Prasad w.e.f. 1-10-89
and not regularizing as regular employee is justified? If
not, what relief the workman is entitled to?”

(h) The Government of India, Ministry of Labour
vide its Notification No. L-40012(88)/2002- IR(DU) dated
8-1-2003 has referred the following dispute for adjudication
by this tribunal .—

“Whether the action of the management of Telecom
District Manager, Sagar (MP) Deptt. of Telecom now
converted into Telecom District Manager, Sagar (MP),
Bharat Sanchar Nigam Limited in terminating the services
of Shri Ravishankar Sahu S/o ShriGanga Ram Sahu w.e.f,
16-7-90 and not regularizing as regular employee is
justified? If not, what relief the workman is entitled 167"

(i) The Government of India, Ministry of Labour
vide its Notification No. L-400 12(89)/2002- IR(DU) dated
6/8-1-2003 has referred the following dispute for
adjudication by this tribunal :—

“Whether the action of the management of Telecom
District Manager, Sagar (MP) Deptt. of Telecom now
converted into Telecom District Manager, Sagar (MP),
Bharat Sanchar Nigam Limited in terminating the services
of Shri Harishankar Bidua S/o Shri Permanand Bidua,
Ex.Causal Labour w.e.f. 16-7-90 and not regularizing as
regular employee is justified? If not, what relief the
workman is entitled to?”

() The Government of India, Ministry of Labour
vide its Notification No. L.-40012(90)/2002- IR(DU ) dated
6/8-1-2003 has referred the following dispute for
adjudication by this tribunal :—

“Whether the action of the management of Telecom
District Manager, Sagar (MP) Deptt. of Telecom now
converted into Telecom District Manager, Sagar (MP),
Bharat Sanchar Nigam Limited in terminating the services



of Shri Chandrabhan S/o Shri Shankerlal w.e.f. 31-3-1989

and not regularizing as regular employee is justified? If
not, what relief the workman is entitled to?”

(k) The Government of India, Ministry of Labour
vide its Notification No. L-40012(91)/2002- IR{DU) dated
8-1-2003 has referred the following dispute for adjudication
by this tribunal :—

“Whether the action of the management of Telecom
District Manager, Sagar (MP) Deptt. of Telecom now
converted into Telecom District Manager, Sagar (MP) ,
Bharat Sanchar Nigam Limited in terminating the services
of $hri Ramesh Kumar Dixit $/0 Shri Brash Bhan Dixitw.e.f.
10-7-90 and not regularizing as regular employee is
justified? Ifnot, what relief the workman is entitled to?”

(1) The Government of India, Ministry of Labour vide
its Notification No. L-40012(93)/2002- IR(DU) dated
8-1-2003 has referred the following dispute for adjudication
by this tribunal :—

“Whether the action of the management of Telecom
District Manager, Sagar (MP) in terminating the services
of Shri Ramesh Chand S/o Shri Hardev Singh, an ex-casual
labour w.e.f. 13-7-90 and not regularizing as regular
employee is justified? If not, what relief the workman is
enfitied to?”

(m) The Government of India, Ministry of Labour
vide its Notification No. L-40012(94)/2002- IR(DU} dated
8-1-2003 has referred the following dispute for adjudication
by this tribunal :—

“Whether the action of the management of Telecom
District Manager, Sagar (MP) in terminating the services
of Shri Dhanprasad Prajapati S/o0 Shri Bhagwandas, an ex
casual labour w.e.f, 30-12-88 instead of regularizing the
services of the workman is just and legal? If not, what
relief the workman is entitled to?”

(n) The Government of India, Ministry of Labour
vide its Notification No.L-40012(42)/2002- IR(DU) dated
8-1-2003 has referred the following dispute for adjudication
by this tribunal :—

“Whether the action of the management of Telecom
District Manager, Sagar (MP) Deptt. of Telecom now
converted into Telecom District Manager, Sagar (MP) ,
Bharat Sanchar Nigam Limited in terminating the services
of Shri Mangal Singh S/o Shri Kashi Ram w.e.f. 31-1-90
and not regularizing as regular employee is justified? If
not, what relief the workman is entitled to?”

{0) The Government of India, Ministry of Labour
vide its Notification No. L-40012(43)/2002- IR(DU) dated
8-1-2003 has referred the following dispute for adjudication
by this tribunal :—

“Whether the action of the management of Telecom
District Manager, Sagar (MP) Deptt. of Telecom now
converted into Telecom District Manager, Sagar (MP} ,
Bhatat Sanchar Nigam Limited in terminating the services

of Shri Onkar Singh S/o Shri Indrajeet Singh w.e.{" July
1990 and not regularizing as regular employee is justified?
If not, what relief the workman is entitled t0?”

(p) The Government of India, Ministry of Labour
vide its Notification No. L-40012(44)/2602- IR(DU) dated
9-1-2003 has referred the following dispute for adjudication
by this tribunal .—

“Whether the action of the management of Telccom
District Manager, Sagar {MP) Deptt. of Telecom now
converted into Telecom District Manager, Sagar (MP) .
Bharat Sanchar Nigam Limited in terminating the services
of Shri Kripa Shankar Pachori S/0 Shri Rampratap Pachori
w.e.f. 17-7-90 and not regularizing as regular employee is
justified? 1f not, what relief the workman is entitled to?”

(q) The Government of India, Ministry of Labour
vide its Notification No. L-40012(30)/2002 [R(DU) dated
5-8-2002 has referred the following dispute for adjudication
by this tribunal :—

“Whether the action of the management of Telecom
district Manager, Sagar (MP) Deptt. of Telecom now
converted into Telecom District Manager, Sagar (MP) |
Bharat Sanchar Nigam Limited in terminating the services
of Shri Ram Das Upadhyay S/o Shri Motilal Upadhyay
w.e.f. 6-3-88 and not regularizing as regular employee is
justified? If not, what relief the workman is entitled 10?”

2. Allthe seventeen references are taken up together
as all are alike on common subject matter and on samg
issues against the same management.

3. The case of all the workmen in short is that the
workmen were engaged on muster rolls between the period
of 1984 to 1988. They worked continuously and were
terminated from services orally within the period of 1988
to 1990 without any notice and without payment of
retrenchment compensation in violation of the provision
of Section 25-F and Section 25-N of the Industrial Dispute
Act, 1947 ( in short the Act, 1947). It is stated that in view
of the direction of the Hon’ble Supreme Court, a casual
labour (grant of temporary status and regularization)
scheme was formulated. It is submitted that the workmen
be reinstated and thereafter be regularized with payment
of back wages.

4. The management appeared in all the reference
cases and filed separate written statements but all are
identical and similar. The case of the management, inter alia,
is that these casual labours were engaged on daily payment
basis and they were never engaged for a regular work. It is
stated that the development of Telecom facilities was done
to increase the Telecom facilities such as new Telephone
Exchanges in rural areas, laying of cable and other related
work. As and when the project works were completed, the
casual workers were not required to continue and were
discontinued. Their engagement was of purely casual
nature and for specific short period. These workers were
engaged on casual basis as per office record given below—
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S.No. with  Name of Fathers Details of days of work per year as per record and verified by the department
case No. the Name
Labour
1984 1985 [986 1987 1988 1989 1994
1 ' 2 3 4 5 6 7 8 9 10
. R/1/03 Jamil Ahmed Julfikar — 52 80 206 261 tili — —
Khan Khan October
2. R12/03 Sharda Pd Ram — 206 258 195 318(Nov.} — —
' Raikawar Chander
Raikawar
3. R3/03 Raj Kumar Bhagwan — — — 19 270 314 157(July)
Singh Singh
Thakur Thakur
4. R/4/03 Phul singh Brindawan  — — — — 285 354 151 (June)
5. R/B/03 Munnalal Chanddelal — — — — 237 — —
Sahu Sahu
6. R/9/03 Ghanshyam Ram — 109 113 59(April)
Das - Prasad
Kushwaha
7. R/10/03 Jalim Singh Mathura — — 272 148 327 264(Sept} —
Prasad
8 R/12/03 Ravi Ganga — — — — 244 262 155(July)
Shanker Ram
Sahu
9. R/13/03 Hari Permanand - — 88 328 329 361 361 176(iuly)
Shankar Bidua
Bidua
10. R/14/03 Chandra Shankerlal — — 243 242 325 — —
Bhan
Il. R/15/03 Ramesh Brash — 85 181 262 195 212 163(July)
KrDixit Bhan Dixit
12. R/17/03 Ramesh Hardev o — — — 24 122 179()uly)
Chand Singh
13. R/18/03 Dhan Pd. Bhagwan — — 24 — 217(Dec) — —
Parjapati Das
14. R/19/03 Mangal Kashi Ram — — 271 139 294 208 158(July)
Singh Pd,
15. R/20/03 Onkar Inderject - — 76 323 236 296 202(July)
singh Singh
Thakur
16. R/21103 Kirpa Rampartap = — — 233 187 305 212 167(July)
shanker Pachori
Pachori
17.R/117402 Ram Das Motilai 24 322 331 335 &5{(March) — —
Upadhyay Upadhyay

These workmen did not fulfill the conditions of grant
of temporary status and regularization Scheme 1989 . Their
engagements were on temporary basis for project work
and therefore the provisions of Section 25 F, 25 Gand 25 H
of the Act, 1947 are not attracted. The termination of these
workmen was in accordance with the contract engagement
under the provision of Section 2(00 )(bb) of the Act, 1947,

Itis submitted that the claim of the workmen is not justified
and be rejected.
5. On the basis of the pleadings of the parties, the
following issues are framed for adjudication—
(i} Whether the action of the management in
terminating the services of the workmen is
legal and justified?
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(i) Whether these workmen are entitled to be
granted temporary status and thereafter be
regularized in the services under the Scheme
19897

(i) To what relief all or any of the workmen are
entitied?

It is evident on the pleadings of the parties that the
following facts are admitted by them

1. All the workmen were engaged on casual
daily wages in the periods as indicated in the
respective written statements of the
management from the year 1984 1o 1988.

2. They had been orally terminated from
services within the period from 1988 to 1990.

3. No notice was given nor any retrenchment
compensation was paid to any of the
workmen before or after termination.

4. In view of the direction of the Hon’ble
Supreme Court, a casual labour (Grant of
temporary status and regularization) Scheme
1989 was formulated.

5 None of these workmen were given the
benefit of the Scheme 1989.

6. There was no contract of agreement in writing
between the management and any of the
workmen.

Issue No. |

Now the important point for consideration is as to
whether the termination of all or any of the workmen
is legal and justified by the management. According
1o the workmen, they are casual labours and worked
continuously more than 240 days during the period
of twelve calendar months preceding the date of
termination and they were not given notice nor paid
any compensation in compliance of the Section
25-Fand 25 N of the Act, 1947, Their termination is
void-ab-initio. On the other hand, the management
has stated that thesc casual workers were engaged
on daily wages for fixed and specific work in the
project and electrical circles and on completion of
work, these workers were discontinued as their
services were not required. Their termination from
work was in accordance with the contract of
agreement and is attracted the provision of Section
2(o0)(bb) ofthe Act, 1947,

To prove the case, the workmen have adduced their
evidence in their respective cases. In R/1/03, Shri
Jamil Ahmed Khan is examined in the case who is
workman. He has supported his case. He has stated
that he worked from November 1984 on muster rol!

10.

till October 1988 when he was terminated without
notice and without payment of compensation. In
cross-examination, he has further supported his
case and has stated that he was engaged orally. He
has stated that he was daily wages employee and
he got wages of the days he worked. The learned
counsel for the management has submitted that
this witness has stated in cross-examination that
he was engaged for a specific work and afier
completion of the work, he was terminated. His
evidence shows that there was no agreement
between the management and the workman rather
he was on daily wages. This shows that the
provision of Section 2(00)(bb) of the Act, 1947 is
not applicable.

In this reference case, the management has also
examined one witness namely Shri S.K.Mishra who
is examined in the case. He is working as Divisional
Engineer {Admn. & Planning), Sagar. He has stated
that the workman Shri Jamii Ahmed Khan was
engaged for laying down the telephone cable of a
project. He has not supported the fact that there
was a contract of employment between the
management and the workman and on such contract,
he was terminated under a stipulation. He has
admitted that he was engaged as casual temporary
worker in the project. He has admitted that casual
daily wages employees filed a case before the
Central Administrative Tribunal and the Hon'ble
Tribunal directed to reinstate them. His evidence
also shows that this workman was casual daily
wages employee and there was no contract of
agreement.

The management has also filed the statement of
particular of work done by this workman which is
admitted by the workman and is marked as Exhibit
M/2. This shows that from Nov 1987 to Oct 1988,
he worked 321 days. It is clear that he worked more
than 240 days for a period of one year during twelve
calendar months preceding the date with
termination as required under Section 25 B(2) of
the Act, 1947. Admittedly no notice was given nor
any retrenchment compensation was paid under
the provision of Section 25-F of the Act, 1947. This
clearly shows that admittedly their termination was
in violation of the provision of Section 25-F of the
Act, 1947 and was not justified.

. InR/2/03, the workman Shri Sharda Prasad Raikwar

is examined. He has also supported his case. tle
has also stated that he worked on muster roll from
April 1985 till Nov. 1988. He has denied that he was
engaged for specific work. His evidence clearly
shows that he worked more than 240 days in a
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calendar year and specially he worked for a period
of one year during twelve calendar months
preceding the date with termination as required
under Section 25 B(2) of the Act, 1947. Admittedly
no notice was given nor retrenchment
compensation was paid as such the termination is
apparently in violation of Section 25-F of the Act,
1947,

The management has examined one witness namely
Shri D.C Jain in this case. He is working as Divisional
Engineer, Sagar. He has adduced the same and
similar evidence in examination-in-chief as has been
adduced by Shri S K.Mishra, Divisional Engineer
in R/1/03. His evidence shows that it is replica of
the evidence of Shri 8.K Mishra which is humanly
not possible. In cross-examination he has admitted
that Shri Sharda Prasad Raikwar had worked more
than 240 days in a calendar year and specially in
the year of termination. Admittedly the management
had not complied the provision of Section 25-F of
the Act, 1947 . His evidence shows that his
termination is itlegal and unjustified.

The management has filed the statement of last
twelve months which is admitted by the workman
and is marked as Exhibit M/2. This statement also
corroborates and establishes the fact that from Dec.
1987 to Nov 1988, he worked for 349 days. This
statement also proves that the compliance of
Section 25-F of the Act, 1947 was mandatory before
terminating him from services which was violated
by the management.

In R/3/03, the workman Raj Kumar Singh Thakur
has aiso supported his case in his evidence. He
has stated that he was engaged in December 1987
on muster roll and was terminated in July 1990. He
was admittedly working on casual basis. There is
nothing in his evidence to disbelieve his evidence.
His evidence also supports the fact that he worked
continuously for a period of one year during twelve
calendar months preceding the date of termination.
This fact is also not denied by the management
rather it is also proved by the management.

This workman has filed a verified chart of the work
done from Dec.1987 to July 1990. The management
has admitted the chart which is marked as Exhibit
W/1. This chart ctearly shows that from August
1989 to July 1990 in twelve calendar months
preceding the date of termination he had worked
292 days. This shows that he shall be deemed to be
in continuous service for a period of one year as
required under Section 25 B(2) of the Act, 1947.
Admittedly the provision of Section 25-F of the
Act, 1947 is not complied.

4859 GI112 —8
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On the other hand, the management has also
examined Shri D.C.Jain Divisional Engineer, Sagar.
His evidence is copy of the evidence given in R/2/
03. He has also corroborated the case of the
workman that he worked more than 240 days as
required under Section 25B(2) of the Act, 1947,

The management has-also filed the same verified
chart which is filed by the workman, This chart is
marked as Exhibit M/2. This further corroborates
the case of the workman that the workman was in
continuous service as required in Section 25B(2) of
the Act, 1947. Exhibit M/3 is the statement of work
of the workman Raj Kumar of the last twelve
calendar months from the date of termination. This
shows that he worked 292 days. This shows that it
is admitted by the management that he has
continuously worked for a period of one year during
the period of twelve calendar months preceding
the date of termination.

In R/4/03, the workman Shri Phool Singh has also
supported his: case. He has stated that he worked
from 1978 to July 1990. He has stated the days of
work done by him at para-3 . In cross-examination,
he has further corroborated his case. He was
admittedly casual labour. There is nothing to
disbelieve his evidence.

The management has examined the same witness

* ShriD. C. Jain, Divisional Engineer. The examiation-

in-chief is the similar copy of the evidence of this
management witness examined in other reference
cases. In cross-examination, he has admitted that
the workman Phoo! Singh had worked for 1988 to
1990.

The management has filed a statement of work of
this workman of the last twelve months which is
marked as Exhibit M/2. This shows that he worked
335 days. Admittedly no notice was given nor any
retrenchment compensation was paid. As such it is
established that there is violation of Section 25-F
of the Act, 1947 in terminating his service .

In R/8/03, the workman Shri Munna Sahu has also
supported his case in his evidence. He has stated
that he worked from Nov. 1985 to June 1988 on
muster roll. He was also terminated without notice
and without payment of compensation. In cross-
examination, he has stated that he was engaged on
daily wages. There is nothing in his evidence to
disbelieve him rather his evidence is in corroboration
to the evidence of the management which also
proves that there is violation of Section 25-F of the
Act, 1947 in terminating this workman.

The management has examined the same witness
Shri D.C. Jain. His evidence is again copy of the
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evidence adduced in other cases. The management
has filed the statement of work of Shri Munnalal of
preceding twelve months from the date of
termination which is marked as Exhibit M/1. This
shows that in twelve months preceding the date of
termination he worked 334 days. This shows that
his service shall be deemed to be continuous service
for a period of one year. Since admittedly Section
25-F of the Act, 1947 was not complied, as such his
termination appears to be illegal.

In R/9/03, the workman Shri Ghanshyam Das has
supported his case in his evidence. He has stated
that he worked from October 1985 to Nov.1988. His
evidence shows that he worked more than 240 days
in twelve months preceding the date of termination.
The management has examined the same witness
Shri D.C.Jain. Examination-in-chief of this
management witness is same as in other cases of
other workmen. In cross-examination he has stated
that the workman was casual worker. He is unable
to say the period of days of work done by him. The
management has also filed the statement of days of
work of last twelve months from the date of
termination which is marked as Exhibit M/1 This
statement is admitted by the workmen. This
statement clearly shows that he had worked only
108 days.in the last twelve months preceding the
date of termination. This is evident that his service
shall not be deemed to be continuous service for a
period of one year for the purpose to attract the
provision of Section 25-F of the Act, 1947. This
shows that his termination is justified.

1n R/10/03, the workman Shri Jalim Singh is
examined in the case himself. He has also supported
his case that he worked on muster roll from January
1986 to Sept.1989. He has also stated the specific
days of work done by him per year from 1986 at
para-3. In cross-examination he has stated that he
was daily wages employee. His evidence shows
that he worked 240 days in a calendar year specially
in twelve months preceding the date of termination.

The management has examined the same witness
Shri D.C.Jain. There is no change in his evidence
from other cases of other workmen and is a carbon
copy. In cross-examination, he has admitted the
days of work done by him in each year at para-7.
His evidence clearly shows that he worked more
than 240 days in a calendar year specially in twelve
calendar months preceding the date of termination.
His service shall be termed as continuous service
in accordance with Section 25B(2) of the Act, 1947.
His case is attracted under the provision of Section
25-F of the Act, 1947. The management has also
filed statement of days of work done by Shri Jalim

21
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Singh from Oct. 1988 to Sept. 1989 i.¢. twelve months
preceding the date of termination which is admitted
by the workman. This said statement is marked as
Exhibit M/]. This clearly shows that he worked 353
days and the provision of Section 25B(2) of the
Act, 1947 is applicable. His termination appears to
be illegal without complying Section 25-F of the
Act.

in R/12/03, the workman Shri Ravi Shanker Sahu is
examined in the case. He has supported his case
that he worked on muster roll from April 1988 to
July 1990. He has also stated the days of work done
each year. His evidence supports the case that his
termination without complying the provision of
Section 25-F of the Act, 1947 is illegal and
unjustified.

The management has examined the same witness
Shri [.C.Jain. His evidence is carbon copy of the
evidence adduced in other cases. In cross-
examination, he has stated that he cannot say as to
how many days the workman had worked. The
managemeni also filed the statement of days of
work done by this workman in twelve calendar
months preceding the date of termination which is
marked as Exhibit M/ on admission by the workman.
This statement clearly proves the case of the
workman that his service is continuous service
under the provision of Section 25(B)}2) of the Act,
1947. This shows that without compliance of the
Section 25-F af the Act, 1947, his termination is not
Justified.

In R/13/03. the workman Harishanker Bidua has
supported his case in his evidence. He has also
stated that he was engaged in Sept 1985 on muster
roll and worked till July 1990. He has aiso supported
the days of work done by him at para-3 which clearly
shows that he was in continuous service under the
provision of Section 25B(2) of the Act, 1947. He
has further supported in cross-examination that he
was on daily wages and was deputed on specific
work. This shows that it does not mean that there
was a contract of agreement betwecn the
management and the workman engaged on daily
wages, The workman has filed verified statement
of days of work which is marked as Exhibit W/1 on
admission. It corroborates the evidence of this
workman that his service was continuous under
the provision of Section 25B(2) of the Act, 1947,

The management has examined Shri S.K.Mishra,
the then posted as Divisional Engineer, Sagar. His
evidence is also carbon copy of the evidence as
has been adduced by him in another reference case
No. R/1/03. He has no personal knowledge and can
say only on the basis of record. He has admitted in
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his cross-examination that similarly situated casual
labours were reinstated on the judgments of the
Central. Administrative Tribunal. The management
has also filed statement of days of entire work of
this workrnan which is marked as Exhibit M/2 on
admigsion The said statement of days of work is
also filed by the workman which is Exhibit W/,
This verified statement proves the case of the
workman that he worked from Sept 1985 10 Juiy
1990. This statement further shows that he worked
more than 240 days in a calendar ycar specially
prior tc: twelve calendar months preceding the dare
of termination. Exhibit M/13 is the statement of
twelve calendar months preceding the date of
terrnination. This shows that in twelve months, he
worked 335 days. This fact further proves the case
of this workman that his termination was illegal
without complying the provision of Section 25-F of
the Act, 1947,

In R/14/03, the workman Shri Chandrabhan has also
supported his case. He has stated that he was
engaged on mustzr roll in January 1986 and wotked
till March 1989. He has stated specific days of work
done in each year at para-3. His evidence clearly
shows that he was in continuous service as has
been required under Section 25 B(2) of the Act,
197

The management has examined the same witness
Shri D.C.Jain in support of the case. His evidence
also corroborates the case of the workman that the
workman had worked more than 240 days in a
calendar year. The management has filed statement
of days of work done of the workman of twelve
calendar months preceding the date of termination
which is marked as Exhibit M/1 on admission. The
said statement establishes the case that the workman
had worked from April 1988 to March 989 in twelve
calendar months preceding the date of termination
for 324 days. This fact shows that Section 25B(2)
of the Act, 1947 is attracted and the provision of
Section 25-F oi theAct, 1947 was mandatory to be
complied before termination.

In R/15/03, the workman Shri Ramesh Kumar Dixit
has stated in his evidence that he was engaged in
October 1985 and worked till July 1990 on muster
roll. He has also stated the specific days done in
each calendar year. His evidence proves that he
was terminated in violation of the provision of
Section 25-F of the Act, 1947,

On the other hand, the management has examined
Shri $.K. Mishra, Divisional Engineer. His evidence
is carbon copy of evidence adduced in R/1/03. His
evidence does not help the management rather it
proves the case of the workman that similarly

35.

situated daily wagers were reinstated on the

direction of the Central Administrative Fribwmal.

He had no other personat knowledge of the case of
the workman except on the basis of record. The:
management has filed statement of days of work

done by this workman in twelve months preceding
the date of termination on the basis of record which

is ‘marked as Exhibit M/2 on admission. This

document shows that from August 1989 to July

1990 in twelve calendar months, he had worked 283

days as required under Section 25B(2) of the Act,

1947. This shows that the compliance of Section

25-F of the Act, 1947 was mandatory and essential

befpre termination.

in R/17.03, the workman Ramesh Chand has also

somie 1o support his case. He has stated that from

March 1984 to July 1990, he was engaged on muster

roll as daily wages employee. He has also siaicd

the specific period of days of work done in cach

year. at para-3. His evidence shows that he had
worked more than 240 days in calendar year.

Tie management has examined the same wilness
Shri 5.X. Mishra in this case also. His evidence is
in 2 sane fashion and a carbon copy as has been
adduced in other cases as discussed above. There
is no additional eviderce to help the management.
The management has filed statement of days of
work done by the workman in twelve calendar
months preceding the date of termination which is
tnarked as Exhibit M/2 on admission. This statement
itself proves the case of the workman that the
warkman had worked more than 240 days as
required under Section 25 B(2) of the Act. 1947.
This document itself proves that the management
had violated the provision of Section 25-F of the
Act on terminating him from services.

In R/18/03, the workman Shri Dhan Prasad Prajapati
has come (o support his case. He has also stated
that he was engaged in April 1986 and worked till
March 1988. He has also stated in his evidence
about the specific date of days wotked in a year.

The managemeni has examined Shri R.G.Gohe,
Asstt. General Manager, Sagar. His evidence is also
replica with the evidence of other witnesses of the
management examined in other cases. This shows
that one evidence was prepared and the same is
used in all the cases by the witnesses of the
management in all the seventeen cases. In . ross-
examination he has stated that the workman was
casus! labour and was engaged on contingency of
work, ifis evidence shows thit the weikman had
worked only 217 days. His evidepce shows that his
service shall not be considered to be a continuous
serviee for a period of one year as required under
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Section 25 B of the Act, 1947. The management has
also filed statement of days of work done by the
workman in twelve calendar months preceding the
date of termination which is marked as Exhibit M/2
on admission. This statement clearly shows that
he had worked only 217 days in twelve calendar
months preceding the date of termination. This
shows that he is not be considered to be in
continuous service for one year preceding the date
of termination as required in Section 25 B(2) of the
Act. This shows that Section 25-F of the Act, 1947
is not applicable and the management is justified in
his case.

. In R/19/03, the workman Mangal Prasad Singh has

also supported his case in his evidence. He has
stated that he was engaged in January 1986 on
muster roll and worked till July 1990 when he was
terminated without.notice and without payment of
retrenchment compensation. He has stated the
specific days of work done in each year. His
evidence shows that his services shall be deemed
to be a continuous service under the provision of
Section 25B(2) of the Act, 1947. His termination
from service is unjustified and illegal. He has also
filed verified siatement of the days of work done
by him from January 1986 to July 1990 which is
marked as Exhibit W/l on admission by the
management. This statement further proves that
the workman Shri Mangal Prasad Singh worked
continuously for a period of one year during the
twelve calendar months preceding the date of
termination under the provision of Section 25B(2)
of the Act. It is clear that Section 235-F of the Act,
1947 is attracted in the case.

The management has examined Shri S.K. Mishrato
support the case. His evidence is same as adduced
in other cases. The management has filed the
siatement of days of work done by the workman
which is marked as Exhibit M/2 on admission. The
same statement is filed by the workman which is
marked as Exhibit W/t. The relevancy of the
docurmnent has already been discussed earlier. Exhibit
M/3 is the statement of days of work of the
workman from August 1989 to July 1990 which is
marked as Exhibit M/2 on admission. This statement
clearly shows that he worked 309 days in twelve
calendar months preceding the date of termination
as required under Section 25B(2) of the Act, 1947,
Thus the evidence of the management also proves
that the termination of Shri Mangal Prasad Singh
is not justified without compliance of Section 25-F
ofthe Act, 1947.

In R/20/03, the workman Shri Onkar Singh Thakur
has also supported his case in his evidence. He

41,

42

43.

has stated that he was engaged in March 1986 on
muster roll and worked till July 1990. He has
specifically stated the number of days he worked
each year. His evidence clearly shows that there
was no contract being terminated under stipulation
rather the workman was engaged on daiiy wages. It
appears that there is no case under Scction
2(oo)bb) of the Act, 1947, The workman has filed
certified statement of the days of work done by him
which is marked as Exhibit W/1 on admission by
the management. This statement corroborates the
case of the workman that he was engaged from
March 1986 to July 1990. 1t is also established from
the statement that he worked 352 days in twelve
calendar months preceding the date of termination.
His service is said to be continuous.service for a
period of one year during the period of twelve
calendar months preceding the date of termination
under the provision of Section 25B(2) of the Act.
Thus the compliance of Section-25F of the Act,
1947 was mandatory in the case.

The management has examined the same witness
Shri S.K.Mishra in this case also. H's evidence is
same as in other cases and there is no change even
coma and full stop. The management has also filed
the same statement of days of work done by the
workman in each year which is also filed by the
workman. This statement is also marked as Exhibit
M/2 on admission by the workman. The relevancy
has aiready been discussed. Exhibit M/3 is the
statement of days of last twelve months preceding
the date of termination. This statement shows that
the provision of Section 25 B(2) of the Act, 1947 is
attracted. This further shows that Section 25-F of
the Act, 1947 was mandatory to be complied before
termination.

In R/21/03, the workman Shri Kirpa Shankar Pachori
has alse supported his case in his evidence. He
has stated that he was engaged in January 1986 on
muster roll and was terminated in July 1990. His
evidence also shows that he was in continuous
service for a period of year during twelve calendar
months preceding the date of. termination as
provided under Section 25 B(2) of the Act, 1947.
His termination appears to be illegal under Section
25-F of the Act.

The management has examined Shri S.K.Mishra in
the case also. There is no change in his evidence.
He has deposed on the basis of record. There is no
document to show that there was any contract of
agreement between any of the workman. It is clear
from the evidence that the workman was on daily
wages and similarly situated daily wages employees
were reinstated in the case by the order of the
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Central Administrative Tribunal. The documentary
evidence adduced by the management also
corroborates the case of the workman. Exhibit M/2
is the statement of days of work done by the
workman which is also admitted by the workman.
This shows that from August 1989 to July-1990 i.c.
in twelve months preceding the date of termination
as required under Section 25-B (2) of the Act, 1947
he had worked more than 240 days. This shows
that it is established that without compliance of the
Section 25-F ofthe Act, 1947 the termination of the
workman is illegal. There is no evidence to show
that any notice was sent and any retrenchment
compensation was paid to him before termination.

In R/117/02, the workman Shri Ram Das Upadhyay
has come to support his case, He has stated in his
evidence that he was engaged in December 1984
on muster roll and worked till March 1988 when he
was terminated without notice and without
payment of compensation. He has also $tated the
days of work done. His evidence shows that he
was in continuous service as required under Section
25-B(2) ofthe Act, 1947. He appears to be terminated
in violation of Section 25-F of the Act, 1947. The
workman has filed statement of days of work done
by him and the same is verified by the management.
tt is marked as Exhibit W/1 and W/2 on admission.
These statements clearly show that the workman
Shri Ram Das Upadhyay was engaged in December
1984 and worked till March 1988. It also shows that
he had worked 327 days in twelve calendar months
preceding the date of termination. This is clear that
his service shall be said to be in continuous service
for a period of one year from the date of termination
as required under Section 25-B(2) of the Act, 1947.
Thus the Section 25-F is applicable and the same
appears to have not been complied by the
management.

The management has examined Shri D. C. Jain,
Divisional Engineer. His evidence is same as has
been done against other workmen. His evidence
further establishes the case of the workman that he
was employed on casual basis and was engaged
the required number of days as per Section 25-B(2)
of the Act, and Section 25-F of the Act was
mandatory to comply by the management before
terminating him. The management has also filed
the same verified statements of days of work of the
workman which is marked as Exhibit M/2. The
relevancy is already discussed earlier. Exhibit M/3
is the statement of last twelve months preceding
the date of termination. This shows that he had
worked 327 days in the last twelve months. Thus
the provision of Section 25-B(2) of the Act, 1947 is
attracted. This shows that it was mandatory to
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comply the provision: of Section 25- F of the: Act,
1947 His termination appears to be not justified.

To sum up the entire evidence, it is clear that all
these workmen were engaged on daily wages on
muster roll-and worked with the management. Their
services were not found on contract basis rather
they were engaged on the basis of contingency of
work, It is also established that they had worked
more than 240 days except Shri Ghanshyam Das
and Shri Dhan Pd.Parjapati as required under
Section 25 B(2) of the Act. But they had been
terminated without giving any notice and without
payment of any retrenchment compensation as has
been required under the provision of Section 25-F
of the Act, 1947. The evidence further establishes
that Shri Ghanshyam Das and Shri Dhan Prasad
Prajapati in R/9/03 and R/18/03 respectively had
not worked 240 days to attract the provision of
Section 25-B(2) of the Act, 1947 and therefore the
compliance of provision of Section 25-F of the Act,
1947 was not required for only those two workmen.

The learned counsel for the workman has submiited
that similarly situated casual labours filed cases
before the Hon'ble Central Administrative Tribunal,
Jabalpur { in short CAT, Jabalpur) and the Hon’ble
CAT, Jabalpur also held that in view of Section 25-
F(b) the termination is illegal. The learned counsel
has filed the copy of judgment dated 28-8-95 passed
in O.A.No. 411/1990, Dhaniram Tiwari and others
and 17 other cases wherein the Hon’ble Tribunal
held that— :

“In the instant case, the petitioners submit
that they have worked for more than one
year and in some cases they have put in
minimum 240 days in each year
continuously for 3 to 4 years. In view of the
matter, the respondents ought to have paid
the benefit which accrued to the petitioners
under Section 25 F(b) of the Act. it is not
disputed that the petitioners in the present
petitions donot fall within the excluded
categories mentioned in Section 2(o0) of
the Act and as such non-payment of the
above mandatory benefits which are
statutory in nature vitiates the termination
_orders passed in these cases.”

Thus it is ciear that except the workmen Shri
Ghanshyam Das and Shri Dhan Prasad Parjapati in
R/9/03 & R/18/03 respectively, the termination of
the services of other workmen is illegal and not
Justified in violation of the provision of Section 25-
F of the Act, 1947 and therefore are vitiated. This
issue is thus decided in favour of the workmen
except Shri Ghanshyam Das and Dhan Prasad
Prajapati and against the management.
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Issue No. il

Now the another important point for consideration
is as to whether the workmen are entitled to be
granted temporary status and also be regularized
in the services of the management under the Scheme
1989. According to the workmen, in view of the
direction of the Hon’ble Supreme Court, casual
labour (grant of temporary status and reguiarization)
Scheme 1989 was formulated. It is stated that these
workmen are entitled to be regularized under the
scheme but inspite of giving the benefit, the
management had terminated them. On the other
hand, the management has contended that the
workmen did not fulfill the conditions of the scheme.
It is stated that the scheme was only for those casual
flabours who were engaged prior to 30-3-1985.

- Subsequently the policy had been further extended
- to casual workers engaged in project and

49.

electrification works vide order No. 269- 4/93/STN
dated 25-6-93 on the condition that they had been
engaged between 31-3-85 to 22-6-1988 and were
continuing as on the respective orders and had not
remained absent for more than 365 days with effect
from the issuance of the order.

The management has not filed the copy of the
scheme in the case. The workman has filed'the copy
of judgment dated 28-8-95 passed in O.A. Case no.
411 of 1990 and 17 other cases by the Hon’ble
CAT, Jabalpur wherein at para-7 the scheme is
reproduced which is given as under-

“Para-7:—The scheme framed by the department
is known as casual labourers (grant of temporary
status and regularization)Scheme of the
department of Telecommunications, 1989 and
reads thus:

1. This scheme shall be called "Casual
Labourers (Grant of Temporary Status and
Regularisation) Scheme of the Department
of Telecommunications, 1989.

2. This scheme will come in force w.e.f. }-10-
1989 onwards.

3. This scheme is applicable to the casual
labourers employed by the Department of
Telecommunications.

4. The provisions in the scheme would be as
under:-

(a) Vacancies in the Group “D” cadres in
various offices of the department of
Telecommunications would be
exclusively filled by regularization of
casual labourers and no outsiders would
be appointed to the cadre except in the

(®

(@

(i)

(iii)

case of appointments on compassionate
grounds till the absorption of ali existing
casual labourers fulfilling the eligibility
conditions including the educational
qualifications prescribed in the relevant
Recruitment Rules. However regular
Group D staff rendered surplus for any
reason will have prior claim for
absorption against existing/future
vacancies. In the case of illiterate casual
labourers, the regularization will be
considered only against those posts in
respect of which illiteracy will not be an
impediment in the performance of duties.
They would be allowed age refaxation
equivalent to the period for which they
had worked ' continuously as casual
labour for the purposes of the age limits
prescribed for appointment to the Group
D cadre, ifrequired. Outside recruitment
for filling up the vacancies in Group D
will be permitted only under the condition
when eligible casual labourers are Not
available.

Till regular Group D vacancies are
available to absorb all the casual
labourers to whom this scheme is
applicable, the casual labourers would
be conferred a Temporary status as per
the details given below.

Temporary status—

“Temporary status would be conferred on
all the casual labourers currently
employed and who rendered a
continuous service of atleast one year,
out of which they must have been
engaged on work for a period of 240 days
{ 260 days in the case of offices observing
five day week) Such casual labourers will
be designated as temporary mazdoors.

Such confenment of temporary status
would be without reference to the
creation/availability of regular Group D
posts.

Confenment of temporary status on a
casual labourer wouldnot involve any
change in his duties and
responsibilities. The engagement will be
on daily rates of pay on a need basis. He
may be deployed any where within the
recruitment unit/territorial circles on the
basis of availability of work.
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(iv) Such casual labourers who acquire

temporary status will not, however, be
brought on to the permanent
establishment unless they are selected
through regular selection process for
Gr.D posts.

. Temporary status would entitle the
casual labourers to the following
benefits-

(i) Wages at daily rates with reference
to the minimum of the pay scale for
aregular Gr.'D' official including DA,
HRA and CCA.

(i) Benefits in respect of increments in
pay scale will be admissible for
every one year of service subject to
performance of duty for atleast 240
days (206 days in administrative
offices observing 5 day week in the
year.

(iii) Leave entitlement will be on pro rata
basis, one day for every 10 days of
work. Casual leave or any other kind
of leave will not be admissible. They
will also be allowed to carry forward
the leave at their credit on their
regularization. They will not be
entitfed to the benefit of
encashment of leave on termination
of services for any reason or their
quitting service.

(iv) Counting of 50% of service
rendered under temporary status for
the purpose of retirement benefits
after their regularization.

(v) After rendering three years
continuous service on attainment
of temporary status, the casual
labourers would be treated on a par
with temporary Gr.D employees for
the purpose of contribution to
General provident Fund and would
also further be eligible for the grant
of Festival Advance/food Advance
on the same condition as are
applicable to temporary Gr.D
employees, provided they furnish
two securities from permanent
Govt. Servants of this Department.

(vi) Until they are regularized, they
would be entitled to productivity
Linked Bonus only at rates as
applicable to casual labour.

7

No benefits other than those specified
above will be admissible to casual
labourers with temporary status.

8 -D&cpite conferment of temporary status,

the services of a casual labourer may be
dispensed with in accordance with the
relevant provisions of the Industrial
Disputes Act, 1947 on the ground of non-
availability of work. A causal labourer
with temporary status can quit service
by giving one month's notice.

If a labourer with temporary status
commits a misconduct and the same is
proved in an enquiry after giving him
reasonable opportunity, his services will
be dispensed with. They will not be
entitled to the benefit of encashment of
leave on termination of services.

The Department of Telecommunications
will have the power to make amendments
in the scheme and/or to issue
instructions in detail within the frame
work of the scheme.

It is also clear that the management
issued letters time to time for removal of
casual labours who were employed after
March 1985. Para-8 of the said judgment
is reproduced below—

“Para-8:

We may refer to some of the lctters
annexed to the petitions. In letter
dated 7th February, 1990 issued by
the office of Chief General manager,
Telecommunications, Madhya
Pradesh, Bhopal, it was stated that
it has been decided by CGM that
the removal of casual labourers who
have been employed after March 85
can be completed in smalt phases
by 3 tst March 90 and the report can
be sent 50 as to reach the said office
latest by 5th of April 1990. It was
further stated that the casual
labourers who had been employed
on the basis of having worked in
other units should not be removed
straightaway but their service
records should be verified and those
who have been employed after
31-3-1985 should be removed. The
letter further stated that thosc
casual labourers who were working
prior to March 85 and thereafier
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remained absent for more than six
months should not be employed at
all. Yet by another letter dated 29-1-
90, notices were sent to the
applicants stating that the
applicants were employed as
temporary labourers and since the
construction work for which they
had been employed was complete,
their services were not required from
aparticular date i.e. 28-2-90 and they
would not be treated as labourers
of the department. It was further
stated in the said notice that if their
services were not required before
the aforesaid date, their services
would be terminated in which even
they would be entitled to the
payment only for the period they
had worked.”

50. On the basis of the discussion of the evidence made

51

above, it is implicit ciear that these workmen were
engaged as casual labours from 1984 to 1988 and
worked for more than one year or for a period of 240
days in a year except Shri Ghanshyam Das and Shri
Dhan Prasad Parjapati. These facts appear to have
not been denied by the management. The Written
Statement of the management and the documents
filed by the management as has been discussed
earlier clearly show that the workmen were engaged
from 1984 to 1988 as admitted in the pleading by
the management as stated in this award,

The learned counsel for the workmen argued that
similarly situated casual labours directed to be
regularized in cases where appointments were made
prior to 22-6-1988. The learned counsel for the
workmen relied the decision passed in O.A Case
No. 411 of 1990 and 17 other cases on 28-8-95. The
Para 17 to 19 of the said judgment are reproduced
below—

Para-17:

The telecommunication department thereafter
framed another scheme and worked out cases
for absorption of casual labourers who have
been conferred temporary status. Some of the
employees had been granted temporary status
from 25-6-1993 i.e. in respect of persons engaged
after 30-3- 85 and prior to 22-6-88. The question,
therefore, in the present case is whether those
who have been employed after the above dates
have any right to be regularized.

Para-18:

We have examined the scheme as also the
subsequent notifications issued and the order

passed by this Tribunal in OA No. 42/90 and
connected petitions decided on 30-1-1994, All
the petitions who come within the scheme for
absorption issued on 4-1-1994 with cut off date
as 22-6-1988 are entitled to be absorbed and the
persons who are not covered by the said scheme
are not entitled to get any benefit under the
scheme. The case of Brij Kishore i.e. W.P.Bo.
1041 of 1988 (SC) points out that the cut off date
as March 30 1985 is said to have been held as
invalid by the Central Administrative Tribunal
and vide the scheme known as casual labourers
{(Grant of temporary status and regularization)
Scheme of the Department of
Telecommunications, 1989 all casual empioyees
who had rendered continuous service of atleast
one year and who out of the said period had
been engaged for work for 240 days in the
calendar year were ordered to be regularized.”

Para-19:

In view of the two judgments referred to above,
the petitioners who fall within the ratio of the
said judgments will get benefit of regularization.
As such we answer the first question in favour
of the petitioners. while issuing the said
direction, we have also considered the decision
of the Supreme court in AIR 1995 SC 1617.”

Thus it is clear that the workmen who were
engaged prior to 22-6-1988 and had completed
an year in any calendar year or 240 days are
required to be regularized in the services of the
management. The evidence of the workmen as
has been discussed earlier shows that except
Shri Ghanshyam Das and Shri Dhan Prasad
Parjapati other workmen fulfilled the criteria for
granting temporary status and thereafter
regularization in terms of 4(A} of the Scheme.
Accordingly this issue is decided in favour of
the workmen except Shri Ghanshyam Das and
Shri Dhan Prasad Parjapati and against the
management.

52. Issue No. 111

Considering the discussion made above, it is clear
that the workmen had worked more than 240 days
in twelve calendar months preceding the date of
termination except the workmen Shri Ghanshyam
Das and Shri Dhan Prasad Parjapati. Therefore those
workmen are said to be in continuous service for a
period of one year under the provision of Section
25B(2) of the Act. Admittedly no notice was given
to them nor any retrenchment compensation was
paid in compliance of the provision of Section 23-F
of the Act, 1947. Thus the termination of these
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workmen from services on the respective dates as
alleged except Shri Ghanshyam Das and Shri Dhan
Prasad Parjapati is illegal and they accordingly are
entitled to be reinstated. The workmen have stated
in their evidence that they are unempioyed from
the date of termination. There is no cross-
examination to these workmen by the management.
The management is therefore directed to reinstate
those workmen with full back wages. These
workmen were admittedly engaged prior to
22-6-1988 . As such the management is directed to
grant them tepmporary status and then to regularize
them in accordance with clause 4(A) of the Scheme
'1989. The workmen Shri Ghanshyam Das and Shri
Dhan Prasad Parjapati are not entitled to any relief.
Accordingly the references are answered.

53. In the result a common award is passed in all the
reference cases without any order to costs.

MOHD. SHAKIR HASAN, Presiding Officer
7 faeell, 18 f@wy, 2012
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New Delhi, the 18th December, 2012

S.0. 78.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 19/1995)
of the Central Government Industrial Tribunal-cum-Labour
Court, Asansol now as shown in the Annexure, in the
Industrial Dispute between the management of CMP&DL
and their workman, which was received by the Central
Government on 18-12-2012.

[No. L-22012/474/1994-IR (C-i1})]
B.M. PATNAIK, Section Officer
ANNEXURE

BEFORE THE CENTRAL GOVT. INDUSTRIAL
TRIBUNAL-CUM- LABOUR COURT, ASANSOL

PRESENT : Sri Jayanta Kumar Sen, Presiding Officer
REFERENCE NO. 190F 1995
Parties : The management of CMP&. DI Ltd.,B/mdwan

4859 GIM2 -9

Vs,
The President, CMSI(CITU), Burdwan.

REPRESENTATIVES:

For the management : Sri PK. Das, Ld. Advocate

For the union (Workman) : Sri S.K. Pandey, Ld.
Representative

INDUSTRY: COAL STATE: WEST BENGAL

Dated-29.11 .12
AWARD

In exercise of powers conferred by clause (d) of Sub-
section(1) and Sub-section 2(A) of Section 10 of the
Industrial Disputes Act, 1947(14 of 1947), Govt. of India
through the Ministry of Labour vide its Order No. L-
22012/474/94- LR (C-11) dated 16-05-1995 has been pleased
to refer the following dispute for adjudication by this
Tribunal.

SCHEDULE

“Whether the action of the management of Barmondia
Drilting Camp in not promoting Md. Israil as Driver-cum-
Mechanic in Cat. VI w.e.f. 26-2-88 is justified? If not, to
what relief is the concerned workman entitled to?”

Having received the Order of Letter No.L-22012/474/
94-1.R.(C- II) dated 16-05-95 of the above said reference
from the Govt. of India, Ministry of Labour, New Delhi for
adjudication of the dispute, a reference case No. 19 of 1995
was registered on 26-05-95 and accordingly an order to
that effect was passed to issue notices through the
registered post to the parties concemned directing them to
appear in the court on the date fixed and to file their written
statements along with the relevant documents and a list of
witnesses in support of their claims. In pursuance of the
said order notices by the registered post were sent to the
parties concerned. '

It is submitted by both the parties that the case may
be closed as the workman has expired. Since the workman
has expired, the case is closed and accordingly an order of
"No Dispute" is hereby passed.

ORDER

Let an “Award” be and the same is passed as “No
Dispute” existing. Send the copies of the order to the Govt.
of India, Ministry of Labour, New Delhi for information
and needful. The reference is accordingly disposed of.

JAYANTA KUMAR SEN, Presiding Officer
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New Delhi, the 18th December, 2012

S.0. 79.—In pursuance of Section 17 of the
Ihdustrial Disputes Act, 1947 (14 of 1947), the Central
overnment hereby publishes the award (Ref. No. 20/2008)
f the Central Government Industrial Tribunal-cum-Labour
ourt, Nagpur as shown in the Annexure, in the Industrial
ispute between the management of M/s. Western
oalfields Limited and their workmen, received by the
entral Government on 18-12-2012.

| [No. L-22012/62/2008-1R (CM-11)]
B.M. PATNAIK, Section Officer
ANNEXURE

BEFORE SHRI J.P.CHAND, PRESIDING
\ OFFICER, CGIT-CUM-LABOUR COURT,NAGPUR

ase No.CGIT/NGP/20/2008 Date: 04-12-2012

=

Party No.1 The Sub Area Manager,
M/s Western Coalfields Ltd.,

Gondegaon Open Cast Mine,
Gondegaon, Tehsil Parseont,
Nagpur.
Versus
Party No.2  Shri Laxman S/o Vithobaji Samrit,

R/o Near MSERB Office,

SantajrNagar, J.N. Road,
Kandri-Kanhan, Tehsil.
Parseoni, Post Kanhan,

: Nagpur.

‘r AWARD

| (Dated: 4th December, 2012)

| In exercise of the powers conferred by clause (d) of
| b- section (1) and sub-section 2(A) of Section 10 of
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Industnal Dlsputes Act I947 (14 of 1947) (“the Act” in
short), the Central Government has referred the industrial
dispute between the employers, in relation to the
management of WCL and their workman, Shri Laxman
Sarmrit, for adjudication, as per fetter No.1-22012/62/2008-
IR (CM-I1) dated 30-06-2008, with the following scheduler:—

“Whether the action of the management of Western
Coalfields Limited in dismissing Shri Laxman S/o.
29-07-2007 is legal and justified ? To what relief is the
claimant entitled?”

2. On receipt of the reference, parties were noticed to
file their respective statement of claim and written statement,
in response to which, the workman Shri Laxman V. Samrit,
("the workman" in short) filed the statement of claim and
the management of WCL, Gondegaon Open Cast ("party
no. 1” in short) filed the writien statement.

The case of the workman as projected in the
statement of claim is that he was appointed as a loader in
1984 and posted to work at Inder colliery and in the same
year, he was posted as a driver at Kamptee Open Cast
Mine and in 1985, he was first posted at Sillewara mines
and then at Gondegaon mines as a dozer driver and while
he was working at Gondegaor mines, he was served with a
charge sheet along with suspension order dated 08-09-
2004, for committing misconduct under clause 26. | ofthe
Certified Standing Orders, on the allegation of committing
theft of diesel and he was not supplied with the documents
and the list of witnesses along with the charge sheet and
the enquiry was conducted in a most arbitrary manner and
the enquiry officer submitted his report and on 21-04-2007
and a second show cause notice was issued to him and he
submitted his reply on 15-05-2007, claiming the enquiry
and findings to be illegal, but the party no. 1 issued the
order of dismissal on 29-07-2007, dismissing him from
services with immediate effect and the appeal preferred by
him to the competent authority was also rejected. The
further case of the workman is that his service record was
clean and excellent and he was awarded with the best
operator prize in 2007 and therefore, certain workers were
jealous of him and they made falsc complaint against him.
charge of theft of diesel levelled against him was false and
the charge sheet was defective, as the memorandum of
charges was not given to him and as the charge sheet was
defective, the enquiry conducted on such a defective charge
sheet was also illegal and arbitrary and during the enquiry,
documents were not supplied to him, inspite of his demands
and fair opportunity was not given to him to defend the
case and on 07-04-2004, he was on night shift duty and as
wet coal was coming from all the five machines and the
main dumping was narrow, he found it difficult to dump
coal in the main dumping and reported the matter to the
Mining sirdar, Keshav Thosare, who was on duty and the
Mining sirdar asked him to dump coal at another place to
avoid production loss and accordingly, he went to another
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site, about 150 to 200 meters away from the main dumping
te dump the coal andthere was no proper light at that site
and when he stopped his dozer, about 5 to 6 person atiacked
him and threatened him to keep quite or else to kill him and
as such, he remained quiet and those persons started taking
away diesel from his dozer and at that time, the security
jeep came to the site for patrolling, for which the diesel
thieves ran away from the spot, leaving the cans, in which
they had taken out the diesel from the dozer and he came
back to the main dumping and kept the dozer and reported
the matter to the mining sirdar and the mining sirdar asked
him to report the matter to the site incharge and accordingly,
he reported the matter to the site incharge and despite the
same, the charge sheet was issued against him leveling
false atlegation of theft of diesel and in the enquiry, the
enquiry officer directed the management representative to
argue the matter first and then, the enquiry officer recorded
the examination-in-chief of the witnesses for the
management one after the other, without giving him the
scope to cross- examine them and the enquiry officer did
not record the enquiry proceedings properly and the.
enquiry officer acted under pressure of the management
and the enquiry officer acted as a prosecutor and he was
biased and partial and there was no evidence to support
the charge and under the pressure of the management, the
enquiry officer submitted his report and the party no.1 did
not consider his show cause, while imposing the
punishment and he was acquitted in the criminal case
instituted against him for the same incidence, by the Chief
Judicial Magistrate and he is entitled for reinstatement in
service with continuity and full back wages.

3. The party no. in its written statement has pleaded
inter- alia that the workman was a dozer driver in Gondegaon
mines and on 07-04-2004, he was on duty in the third shift
and he took the dozer driven by him to another dumping
yard, without permission and he indulged himself in
committing theft of diesel from the dozer, with the help of
some unknown persons and those unknown persons ran
away, when they saw the security guards and though the
security guards tried to catch hold of those unknown
persons, they were not successful and in the meanwhile,
the workman took the dozer to the main dumping yard and
six canes filled with diesel were found from the place, where
the dozer of the workman was previously standing and the
security guard when asked the workman about his
involvement in commission of theft of dieset from his dozer,
the workman did not reply and went away and on 08-04-
2004, a police complaint was lodged against the workman
and the workman was also charge sheeted and he was
served with the charge sheet dated 08/09-04-2004 and the
workman submitted his reply on 14-04-2004, but as the
reply was found to be unsatisfactory, management decided
1o hold departmental enquiry against him and appointed
Shri M.B. Deshpande as the enquiry officer and the enquiry
officer gave all opportunities to the workman to-defend the

case and the departmental enquiry was held in accordance
with the principles of natural justice and the witnesses for
the management were examined in presence of the workman
and his co-worker and opportunity was given to the
workman for the cross-examination of the management
witnesses and the workman was also given opportunity to
adduce evidence in his defence and after the enquiry was
closed, the enquiry officer submitted his report and the
workman was supplied with the copy of enquiry report and
second show cause notice was also issued to him on
21-04-2007 and the workman submitted his reply on 18-05-
2007 and as the explanation of the workman to the second
show cause notice was not satisfactory and as the charges
levelled against him were proved beyond reasonable doubt
in the departmental enquiry, the workman was dismissed
from service on 29-07-2007, after the approval from the
competent authority and the grounds raised in the
statement of claim are nothing but wild imagination of the
workman and the charges levelled against the workman
were very serious in nature and the punishment imposed
against the workman is not shockingly disproportionate. It
is further pleaded by the party no. 1 that the workman had
never demanded any document during the enquiry and the
enquiry was fair and the findings of the enquiry officer are
not perverse and every opportunity was given to the
workman to defend himself in the enquiry and the service
record of the workman was not clean and exceilent and he
was served with charge sheets dated 05-06-1996 and
14-8-1997 and in addition to the same, he was issued with
warning letters and letters intimating deduction of wages
for, 'no-work, no pay dated 25- 03-2006 07-09-2006, 01-10-
2002, 24-09-1998, 11-12-1997 and 09-01-1991 and the charges
were mentioned in detail in the charge sheet itself and the
charge sheet was not defective and the appeal filed by the
workman was dismissed as the same was devoid of merit
and the workman is not entitled for any relief,

4. As this is a case of dismissal of the workman from
services, after holding of a departmental enquiry against
him, the validity of the departmental enquiry was taken as
a preliminary issue for consideration and vide order dated
06-03-2012, the departmental enquiry conducted against
the workman was held to be legal, proper and in accordance
with the principles of natural justice.

5. At the time of argument, it was submitted by the
learned advocate for the workman that it is clear from the
evidence on the record of the departmental enquiry and
the submission of the management representative that on
07-04-2004, the security guard while on patrolting found
the dozer driven by the workman was standing on a
dumping yard and the workman sitting on the dozer and
two persons were standing there and when the guards
tried to catch hold of those two persons, they fled away
from the spot and the guards found six cans filled with
diesel from the spot and the Mining Sirdar, Shri Keshav
Thosare informed the security guard about diesel and coal
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thieves to be active in the mine area and it is clear from the
evidence on record that the two persons, who ran away
from the spot were the diesel thieves and the six diesel
cans filled with diesel seized by the guards were the diesel
cans left by the said thieves and such facts were admitted
by the security guards, Shri Balsugriv and Shri Bachai
Prasad and the diesel cans were not recovered from the
workman and no seizure memo was prepared for such
seizure and the signature of the workman was not taken on
such memo and form the said facts, it is clearly proved that
the contention raised by the management representative
about the workman allowing the thieves to commit theft of
|the diesel is not all correct and management failed to prove
the charges against the workman and the evidence adduced
in the departmental enquiry against the workman is not
trustworthy and the entire case of theft was based on
assumption and presumption, which is not permitted in
law and inspite of documentary evidence in support of the
innocence of the workman, the enquiry office held the
workman guilty of the charges levelled against him and as
such, the findings of the enquiry officer are perverse and
the nianagement did not examine any of the witnesses,
before this Tribunal in support of the charges levelled
against the workman and in the criminal case no. 44/2004,
which was instituted against the workman for the incident
of theft of diesel, the workman was acquitted and as the
charges and evidence adduced in both the departmental
enquiry and the criminal case were the same, the workman
should not have been held guilty of the charges in the
departmental enquiry and the enquiry officer was biased
and his findings are perverse and the punishment.imposed
on the basis of such findings is highly illegal and
disproportionate and liable to be set aside.

6. Per conira, it was submitted by the learned advocate

for the party no: 1 that the departmental enquiry held against
the workman has already been found to be legal, proper
and in accordance with the principles of natural justice and
the charges of theft of diesel has been proved against the
workman and the findings of the enquiry officer are based
on the materials on record of the enquiry and the same are
not at all perverse and there is nothing on record to show
that the enquiry officer was biased and the management
has lost confidence on the workman and the punishment
imposed is not shockingly disproportionate and there is
no scope to interfere with the punishment.

It was further submitted by the learned advocate for
party no. 1 that in a case, where enquiry is independent of
criminal proceedings, acquittal in a criminal court is of no
help and even if, a person stands acquitted by a criminal
court, domestic enquiry can be held and punishment can
be imposed and the workman in the case is not entitled to
any relief.

In support of such contentions, the learned advocate
for party no.1 placed reliance on the decisions reported in

(2007) 1SCC-222 (APSRTC vs. Raghuda Sivasankar Prasad)
and (2012), SCC-442 (Divisional Controlier, Karnatak
S.R.T.C. Vs. M.G Vittal Rao).

7. Before delving into the merit of the matters, [ think
it proper to mention the principles enunciated by the

- Hon’ble Apex Court in the decision cited by the learned

advocate for the party no. 1.

In the decision reported in (2007) 1 SCC-222 (Supra),
the Hon’ble Apex Court have held that:—

“Labour Law- Penalty/Punishment Proportionality
Quantum of punishment-Theft of employer’s property-
Punishment that may be awarded-Factors to be considered-
Held, loss of confidence occupies the primary factor and
not the amount of money involved-Once employee has
lost confidence of the employer, it would not be safe to
continue the employee in service. In such cases, there is
no place for generosity or sympathy on part of judicial

- forums to interfere with quantum of punishment- Hence on

facts, punishment of removal from service was not
disproportionate and was just, reasonable and
proportionate to the proved misconduct - High Court erred
in granting reinstatement with continuity in service on
ground that the respondent workman had not been
involved in any misconduct of theft during his past
services. This conclusion of High Court was shockingly
disproportionate to the nature of charges already proved -
High Court can modify punishment in exercise of its Art.
226 jurisdiction only when if finds that punishment is
shockingly disproportionate to the charges proved - Order
of removal from service, restored - Dismissal - Misconduct -
Constitution of India- Art. 226.

B. Labour Law-Dismissal-Judicial review /validity-
Scope of interference by High Court under writ jurisdiction-
Held, once Labour Court in its award upheld removal from
service by judiciously and fairly taking into consideration
entire facts and circumstances of the case, High Court could
not have interfered with under Art. 226,

C. Labour Law- Penalty/Punishment- Proportionality-

-Quantum of punishment-Interference by Labour Court/

Tribunal-Held, it is not open to Tribunals and courts to
substitute their subjective opinion in place of the one

arrived at by the domestic tribunal.”

8. In the decision reported in (2012) 1 SCC-442 (Supra),
the Hon’ble Apex Court have held that:—

“Labour Law-Penalty / Punishment—Proportionality
/Quantum of punishment - Acquittal in criminal proceedings-
Effect- Allegations of cash theft against respondent in
collusion with four other employees by cutting padlock of
cash room of appellant employer-Fair departmental enquiry
conducted, charges proved and dismissal order passed-
However, respondent acquitted of offences under Ss. 457
and 381 r/w S. 34 IPC in criminal revision-Effect.
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Held, question of considering reinstatement after
decision of acquittal or discharge by a competent criminal
court arises only and only if dismissal from services was
based on conviction by criminal court in view of provisions
of Art. 311 (2) second proviso (a) of. Constitution or
analogous provisions in statutory rules applicable in a
case— [n case where enquiry is independent of criminal
proceedings, acquittal in a criminal court is of no help—
Even if a person stands acquitted by a criminal court,
domestic enquiry can be held, since standard of proof
required in a domestic enquiry and that in a criminal case
are different— Further held, facts, charges and nature of
evidence, etc. involved in an individual case would
determine as to whether decision of acquittal would have
any bearing on the findings recorded in the domestic
enquiry— On facts held, once delinquent employee was
found guilty of all charges and there was due adherence to
natural justice while conducting domestic enquiry,
punishment of dismissal was proportionate to delinquency —
Dismissal, upheld — Penal Code, 1860 - Ss. 457 and 381
r /w $.34 - Constitution of India, Art. 311 (2) second
proviso (a). '

B. Labour Law - Domestic/Departmental Enquiry -
Criminal prosecution vis-a-vis departmental action -
Standard of Proof - Reiterated, in criminal case, proof
required is proof beyond reasonable doubt, while in
domestic enquiry it is proof on preponderance of
probabilities.

C. Labour Law Reinstatement/Back Wages/
Arrears - Reinstatement - Loss of confidence in employee
Reiterated, once employer has lost confidence in employee
and bona fide loss of confidence is affirmed, reinstatement
cannot be directed.”

9. It is well settled that departmental enquiry is not
based by strict rules of Evidence Act, but by fair play and
natural justice and only total absence, but not sufficiency
of evidence before Tribunal is ground for interference by
court. It is also well settled that interference with the finding
of fact in a departmental enquity is permissible only when
there is no material for the said conclusion or that on the,
materials, the conclusion cannot be that of a reasonable
man. Applying such settled principles to the present case
in hand, it cannot be said that this is a case of no evidence
or that on the materials on record of the departmental
enquiry, the conclusions arrived at by the Enquiry Officer
cannot be that of a reasonbale man. Even though, there is
no direct evidence showing the commission of theft of

diesel by the workman from the dozer he was driving, there

is sufficient circumstantial evidence agaisnt the workman
to conclude his involvement in comtnission of the theft of
diesel. Itis also found from record that the enquiry officer
has dealt with the charge on the basis of the relevant
materials on record and has arrived at the conclusion that
the charge of commission of theft has been proved against

the workman. Hence, the findings of the enquiry officer
cannot be said to be perverse.

10. There is no material at all on record to show that.
the enquiry officer was biased against the workman. Hence.
there is no force in the conclusion raised by the leammed
advocate for the workman. on that score.

11. As the departmental enquiry conducted against
the workman is found to be legal and proper and in
accordance with the principles of natural justice, there is
no question of adducing any evidence by the party no. |
before the Tribunal to prove the charge levelled against

‘the workman, Hence, the submission made in this respect

by the learned advocate for the workman is to be merely
mentioned and rejected.

12. It is clear from the principles enunciated by the
Hon’ble Apex Court as reported in (2012) 1 SCC-442 (Supra)
that there is no bar for simultaneous continuance of a
departmental enquiry and a criminal case against a workman.
It is also found from record that in this case, the order of
punishment of dismissal of the workman was passed on
29.07.2007, whereas, the order of acquittal of the workman
in the criminal case was passed on 21.05.2008, much later
to the order passed in the departmentai enquiry. The order
of punishment passed in the departmental enquiry was not
based on conviction of the criminal court. The departmental
enquiry held against the workman was independent of the
criminal proceedings. Moreover, the charges in the
departmental enquiry and the criminal proceedings and
the witnesses examined in both the proceedings were not
the same. Hence, the acquittal of the workman in the criminal
case is of no help to the workman.

On the facts of the case, it is found that the workman
was found guilty of the charge levelled against him in a
properly conducted departmental enquiry and the
punishment imposed against the workman is not shockingly
disproportionate to the charge proved. So, there is no scope
to interfere with the punishment. Hence, it is ordered:

ORDER

‘The action of the management of Western Coalfields
Limited in dismissing Shri Laxman S/o Vithobaji Samrit from
service w.e.f. 29-07-2007 is legal and justified. The workman
is not entitled to any retief.

J.P. CHAND, Presiding Officer
- el 18 frmwy, 2012

., 80 —ireifires faam srfufiem, 1947 (1947
F 14) HI U 17 ® T H, HET TEHR F=eg, G
TH. ® WaYdT & Gag FEe ik s FHen % 99,
sy § fiffe shafre faa § S509 @R siefs
LRIl Y TRITeTE, ANTY & Y2 ( STEE WEH 10/2004)
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New Delhi, the 18th December, 2012

S.0. 80 .—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947) the Central
Government hereby publishes the Award (Ref. No. 10/2004)
of the Central Government Industrial Tribunal-cum-Labour
, Nagpur as shown in the Annexure in the Industrial
Distute between the management of Western Coalfields
ited and their workman, received by the Central
ent on 18-12-2012.

[Ne.L-22012/38/2003-IR (CM-11}]
B. M. PATNAIK, Section Officer
k ANNEXURE

.  CENTRALGOVERNMENT INDUSTRIAL
|

|

TRIBUNAL,NAGPUR
CGIT/NGP/10/2004

Advocates for the parties are present. Advocate for
petition files an application for time on the ground of iliness
of the petitioner. Copy served. Henced. Time is allowed as
a lakt chance.

| Call on 29-11-2012 for the cross examination of the
petitioner.

| Advocates for both the parties are present. The
wojkman, Shri Nirmal Dhengre is present and files an
appllication supported with affidavit for withdrawal of the
reférence and to closs the same. Another application for
withdrawal of the case being signed by the Secretary of
thelunion, SKMS (AITUC) is filed. Copies of applications
arelserved on the advocate for the management. Heard, in
theiinterest of justice the applications are allowed. Putup
latdr on for orders.

Presiding Officer

Pai‘ty No. 1 The Deputy Chief Engineer,
Regional Workshop,
Western Coalfields Limited,
Silewara, PO : Silewara,

Distt. Nagpur

Versus

Pahy No.2 The Secretary, Sanyukata Khadan
| Mazdoor Sangh (SKMS),

| 44-Kingsway, Parwana Bhawan,

‘ Nagpur, Maharashtra

ORDER
(Dated: 29th November, 2012)

In exercise of the powers conferred by clause (d) of
sub-section (1) and sub-section 2{A} of Section 10 of
Industrial Disputes Act, 1947 ( 14 of 1947) (“the Act” in
short), the Central Government has referred the industrial
dispute between the employers, in relation to the
management of Western Coalfields Limited and their
workman, Shri Nirmal Dhengre. for adjudication, as per
letter No.L-22012/38/2003-1R (CM-I1) dated 30-12-2003.
with the following schedule:-

“Whether the action of the management of WCL
through its Chief of Security in terminating the
services of Shri Nirmal Dhengre, Security Guard who
was working in Regional Workshop, Silewara, WCL,
Nagpur w.e.f. 02-07-2001 is legal and justified? If
not, to what relief the concerned workman 18
entitled?”

2. On receipt of the reference, the parties were
noticed to file their respective statement of claim and
written statement and accordingly, the Union, S.K.M.S.
(AITUC), (“the union™ in short), filed the statement of
claim workman, on behalf of the workman, Shri Nirmal
Dhengre (‘the workman” in short),

3. In the statement of claim, prayer has been made
for the reinstatement of the workman with continuity, full
back wages and all other consequential benefits.

4. In the written statement the party no. 1 has denied
the claim of the workman and has pleaded that the workman
is not entitled to any relief.

5. When the reference was fixed feor
cross-examination of the workman, in respect of the faimess
or otherwise of the departmental enquiry, the workman has
filed an application supported with an affidavit for
withdrawal of the reference. Copy of the application has
been served on the advocate for the management.

6. The workman wanted to withdraw the case on the
ground of his continuous iliness and due to other personal
and family problems. The union also filed an application
for permission to withdraw the reference. In the interest of
natural justice, the applications for withdrawal reference
are allowed. Hence, it is ordered -

ORDER

The applications filed by the workman are allowed.
The reference be treated as withdrawn. The applications
filed by the workman supported with affidavit are made
part of the order.

1. P. CHAND, Presiding Officer
COURT'S COPY

BEFORE THE HONOURABLE PRESIDING OFFICER
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-
CUM-LABOUR COURT,NAGFUR
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Reference Case N_o. CGIT/NGP/10/2004
WCL Vs. Their Workman
{Case of Sri Nirmal Sitaram Dhengre)
Humble Petition of Workman, Union to close
the case as withdrawn

The workman and union prayed that the case may
kindly be closed as withdrawn.

Accordingly by the following papers are énnexed
herewith for kind perusal and orders :—

(I} Affidavit dated-29-11-2012 of the workman.

(2) Letter of General Secretary of SKMS (AITUC)
W.C.L. Coal Estate Civil Lines Nagpur dtd.
24-11-2012 in original over Official Seal and
signature.

Prayer : It is humbly prayed that the Honourable
Tribunal be gracious to pass order for closing
the case as withdrawn.

Nagpur K.K. YADAY
29-11-2012 CFA.
wrta wERen sffear
Fea T SEEEE REAe W vt we
R
IR W A, Wi At 10,2004

g e shafr

fore asamy,

aE Ffhegd fafiee,

faeard, o fagtam, AR —uid 4, /e
M

I FHER

(st fodet 2,

Fgiiel ME W HE) —urd . 2/

#, frda m fam 1 M 5t wita donw 3m sy
F 69 T, HRO wiE favan, e« fasam &1
HRERE
Vau-a7 ( Affidavit )
#, frfet S g . o ¥, 39 09 69 o,
Y TR T A G
L F frorrer g faciam ¥ dagidt me & v
o HT9 FLa o
2. o= A w9 g 9 e 2-7-2001 9 feafaw
T fzar |
3. fo 9% =8 3@ A e % Ty ol ey
afad 2 |

4. & ¥ zrafad geg Gadl (Urological Problems) |
@ s e fmfd @ e € |
5. UTUE H & HRY Y3 IR AR g o sl e
wgl, Tar ondt off =@ wt & | F wifw wv @
RYT E TN E |
6 oA Sol & #3 wWifrae T § f vda w2
Wt TR W ¥ % o R
7. T FETE I3 sAfwnr TiRkais @ o waEnd
& ‘
8 T svgdm amferd wrof @ F Qo € @ B
- %aw o A wa E 5 oo ww W o e
g W § ol T A% T 9 aww o w
fruig form 2 3l 7= we 99 % w1 € AR wher
foran S 3t g Y 9% T fam e S A
Tor
9, fo @ W%l §gw wEg ¥9 (AITUC)
AT I A E CC37/12 R 24-11-2012 =
., I F daifa 2 I Ao A FRA M@ T
e =7 ot 38 %9 # 9% FO w1 o8 we
I AR g TR el R
10. T %7 &I TafmE # R w8 B @ @ Fuw
g w @ 3 ¥ | gH W oamE W g
TS F &I arqufa ot § S
RIS
e 29-11-2012
(Frfdy 2mY)
wAFFl
WA ( Verification )
¥, ffer 3R foen 1 . Faawm W, 3% 04 69
T4, frardt Sheft femy, um wemva, 96 A,
TR (FETr) 1 € | wqe S w9 a1 € 39
Tar ¥ st @ BEaR @ % @ § ¢ 9 weeeE e
wEd B ATER @ T | fee v qg R
g fem A &) 93 ot 38 vew v e 1 58 wee
¥R TFE U GHIE A% YR W S 1 29-11-2012
H TRIE. fFa

E AR
fo® 1 29-11-2012.
(Frfer g m)

I Know the deponent
—Sd/—
CFA.
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Samyukta Khadan Mazdoor Sangh (SKMS)
Regd. No. NGP/3734
AFFILIATED TO A.LT.U.C. & LM. W.F.

(Head Qtr. : 44, Kingsway, Parwana Bhawan, Civil Lines)
NAGPUR - 440 001.

He*ad Off. Add.: WCL COAL ESTATE, CIVIL LINES, NAGPUR - 440 001 (Temp)

;

y Tel & Fax No. 0712 - 2511545

C.oiN)y

awi & et meEfaa
(President) (Working President) (General Secretary)
M. M. Deshkar R. K. Saxena Mohan Jha
Mob.: 9423682302 Mob.: 9423565238 - Mob.: 9423105092
Ret, No. NGP/SKMS/CC/37/12 Date 24-11-2012

BEFORE THE HONOURABLE PRESIDING OFFICER. CENTRAL
GOVERNMENT, INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,NAGPUR
REFERENCE CASENO. CGIT/NGP/10/2004

‘_ Management of WCL. Employer
| T Vs,
Their workmen
{Case of Sri Nirmal Sitaram Dhengre)
APPLICATION OF WORKMAN TO WITHDRAW THE CASE

[t is/humbly submitted:-

(1) That the workman Nirmal Sitaram Dhengre has been suffering from diabetic problems and other
complications.

(2) That due to above he had to be admitted frequently in Hospital.
(3) That the record of his sickness is also on Court file.
(4) That besides above he has numerous personal and family problems.

In view of the above the workman does not want to pursue the case further. It is therefore. submitted that the case
may kindly be closed as withdrawn

PRAYER — Accordingly.
Place : Nagpur
Date : 24-11-2012 For workman (Mohan Jha)

General Secretary
SKMS (AITUC)
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New Delhi, the 18th December, 2012

5.0. 81 .—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. 289/2005)
of the Central Government Industriat Tribunal-cum-Labour
Court, No. 2, Chandigarh as shown in the Annexure in the
Industrial Dispute between the employers in relation to
the management of FCI and their workman, which was
received by the Centrat Government on 18-12-2012.

[No. L-22012/170/2000-1R (C-11)]
B. M. PATNAIK, Section Officer
ANNEXURE

INTHECENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT-II,
CHANDIGARH

Present: Sri A K. Rastogi. Presiding Officer
Case No. 1.D. 289/2005
Registered on 10-8-2005

Shri Vijay Kumar, S/o Ved Prakash,
R/o Railway Road, BSF Chowk,

Gurdaspur ...Petitioner
Versus

The District Manager,

Food Corporation of India,

District Office. Gurdaspur ...Respondent

APPEARANCES
For the workman Sh. Sardool Singh Advocate
For the Management Sh. N.K. Zakhmi Advocate
AWARD

Pas~ed on 21st November. 20(2

4859 GIM2 —10

Central Government vide Notification No. L-22012/
170/2000-IR(C-1T) Dated 5-3-2001, by exercising its powers
under Section 10 Sub-section (1) Clause (d) and Sub-
section (2-A) of the industrial Disputes Act, 1947
(hereinafter referred to as “Act’) has referred the following
Industrial dispute for adjudication to this Tribunal :—

“Whether the action c;f the management of FCl,
represented by District Manager, FCI, Gurdaspur in
terminating the services of Sh. Vijay Kumar, Security
Guard engaged through M/s. Industrial Security and
Allied Services and engaged in watching of building,
w.e.f, 6-6-1998 is legal and justified? If not, to what
relief the workman is entitled?” '

As per claim statement the workman had been
appointed as Security Guard/Watchman in 1993 on daily
wages by respondent No. 2 i.e. Industrial Security and
Allied Services through its partner Subedar Joginder
Singh. He worked till 6-6-1998 when his services were ~
terminated by respondent No. 2 without any notice, notice
pay, inquiry and retrenchment compensation, He has
challenged his termination and said that while terminating

his service persons junior to him were retained. He has

claimed his reinstatement with continuity of service and
full back wages.

The claim was contested by the management and it
was said that the workman was not in the employment of
FCI. There was no privity of contract between the FCI and
the workman. The workman was the empiloyee of the
contractor and not of the Corporation and he had been
deputed by the contractor for the duties of watch and
ward. His services were not terminated by the FCI. The
claim of the workman has no merits.

Workman filed a replication to say that he had been
engaged by the FCI and the contractor both and FC1 was
the principal employer. FCI deducted the Provident Fund
from the salary of the workman and is responsible for his
illegal terminatjon. He has no knowledge of any contract.

In evidence the workman examined himself and on
behalf of the management evidence of Abhishek Kumar
Yadav, Area Manager was recorded. Parties relied on
certain documents also.

None appeared on behalf of the workman to argue
the case despite several adjournments given for the
purpose. | heard the learned counsel for-the management
and perused the evidence on record. '

At the very outset it may be mentioned that in the
claim statement itself the workman had alleged to be an



B e e L T TmReEA =S

appointee of the contractor. Though subsequently in his
'replication he has said that he had been engaged jointly
by FCI and the contractor but he has no appointment
letter or termination letter issued by the FCI. He has filed
certain attendance sheets but had admitted in his
statement that they do not bear the signature of any official
of the FCL. Obviously there is no relationship of employer
and employee between the FCI and the workman. The
workman was not the employee of the FCI and his services
*were not terminated by the FCI. The question of adjudging
the action of the FCI in terminating the services of the
workman does not arise. The reference is answered against
the workman. Let two copies of the award be sent to Central
Government for further necessary action.

ASHOK KUMAR RASTOG]I, Presiding Officer
7% feeelt, 18 frmma, 2012

w3, 82—t famg aifufam, 1947 (1947
F 14) T ¥R 17 % 001 H, BT THR §= FioThiesy
fofids & vayds ® dag Faew ot o9 wvien #
w9, arey 9 fifée siefire faag § $29 T e
HFR/ R e, SEREE & 99 (WS wem
159/1999) wt YRR Hdl 2, ot 37 F@wR F
18-12-2012 =T 9= g =1 |

(€ TA-22012/238/1999- 3T (Ft-11)]
W, UH. U=, AEA SR

New Delhi, the 18th December, 2012

85.0. 82 .—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 159/
1999) of the Central Government Industrial Tribunal-cum-
Labour Court, Asansol as shown in the Annexure in the
Industrial Dispute between the employers in relation to
the management of ECL and their workman, which was
received by the Central Government on 18-12-2012,

{No. L-22012/238/1999-IR (C-II}
B. M. PATNAIK, Section Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIALTRIBUNAL-CUM-LABOUR COURT,
ASANSOL

Present : SRI JAYANTA KUMAR SEN, Presiding Officer
REFERENCE No. 159 0of 1999

Parties Industrial Dispute between the

Management of Chinakuri 3 Pit Colliery
of M/s. ECL.

Vrs.
Their Workman,
Representative :

For the management 1 Sri P.K. Das, Advocate

For the union (Workman) : None

Industry : Coal State : West Bengal

Dated the 27-11-2012
AWARD

In exercise of powers conferred by clause (d) of Sub-
section (1) and Sub-section 2(A) of Section 10 of the
Industrial Disputes Act, 1947 (14 of 1947), Government of
India through the Ministry of labour vide its letter No. L-
22012/238/99-IR((CM-II) dated 9-9-1999 has been pleased
to refer the following dispute for adjudication by this
Tribunal.

SCHEDULE

“Whether the action of the management of Chinakuri
3 Pit Colliery in denying regularisation of Sh. Kishor
Prasad Nunia and 10 other underground Loaders
(list enclosed) in different Time Rated Categories is
justified ? If not, to what relief the concerned
workmen are entitled to?”

On receipt ofthe Order No. L-22012/238/99- IR(CM-
11 dated 9-9-99 of the above mentioned reference from the
Government of India, Ministry of Labour, New Delhi for
adjudication of the dispute, a reference case No. 159 of
1999 was registered on 23-9-1999 and accordingly an order
to that effect was passed to issue notices through the
registered post to the parties concerned directing them to
appear in the court on the date fixed and to file their written
statements along with the relevant documents and a list
of witnesses in support of their claims. In pursuance of
the said order notices by the registered post were sent to
the parties concerned.

The union is neither appearing nor taking any step
since long. It seems that the union/workman are not at all
interested to proceed with case further. Since the case is
too old in the year 1999 and the union/workman are not
taking any step since long. The case is closed and
accordingly a ‘No Dispute’ Award is passed.
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ORDER
Let an award be and same is passed in terms of the
above finding as No Dispute exiting. Send the two copies
of the award to the Ministry of Labour and Employment,
Govemment of I~dia, New Delhi for information and needfi}.
The reference is accordingly disposed of,

JAYANTAKUMAR SEN, Presiding Office
7 faeeft, 18 feaw, 2012

WIN. 83 i foam arfuftm, 1947 (1947
F1 14) W 17 % aige ¥, I W S s
fafiRe & wewa @ dag Fraee ot 578 wdien 2
49, argey # Ffde sheifie frar 3 230 ar e
Y5 e, AeTEE # Yae (sndd) wem
01/1995) ! IfTa IR &, I DT WRR T 18-12-2012
H W FIW AT |

- [€. T9-22012/399/1994 - 3daTt (W-11)]
1. TN, e, SN vl

New Delhi, the 18th December, 2012

S.0. 83 .—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref, No. 01/
1995) of the Central Government Industrial Tribunal-cum-
Labour Court, Asansol as shown in the Annexure in the
Industrial Dispute between the employers in relation to
the management of ECL and their workman, which was
received by the Central Govemment on 18-12-2012.

[No. L-22012/399/1994-IR (C-I1)]
B. M. PATNAIK, Section Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIALTRIBUNAL-CUM-LABOUR COURT,
ASANSOL

Present : SRIJAYANTAKUMAR SEN, Presiding Officer
REFERENCE No. 01 of 1995

Parties The management of North Searsole

Colly., M/s. ECL, Burdwan
Vrs,

Shri C. S. Banerjee, Jt. Gen. Secy., CMU,
Ukhra (WB)

Representative :
For the management : None

For the union (Woi'kman) : None

Industry : Coal State : West Bengal

Dated the 4th December, 2012
AWARD

In exercise of powers conferred by clause (d) of Sub-
section (1) and Sub-section 2(A) of Section 10 of the
Industrial Disputes Act, 1947 (14 of 1947), Government of
India through the Muinistry of Labour vide its Order No.
L-22012/399/94-IR(C-11) dated 30-12-94 has been pleased
to refer the following dispute for adjudication by this
Tribunal.

SCHEDULE

“Whether the action of the management of North
Searsole Colliery of Kunustoria Area of ECL in
dismissing Shri Judhistir Dakua, Underground
Loader from the services of the Colliery vide
Dismissal Order No. A. KNT/P & IR/26D/13639 dated
28-03-92 was legal and justified? If not, to what relief
the concerned workmnan is entitled to?”

Having received the Order of Letter No. L-22012/
399/94-1R(C-1T) dated 30-12-94 of the abov¢ said reference
fiom the Govenment of India, Ministry of Labour, New
Delhi for adjudication of the dispute, a reference case Ne:.

+of 1995 was registered on 10-01-95 and accordingly an
order to that effect was passed to issue notices through
the registered post to the parties concerned directing them
to appear in the court on the date fixed and to file their
written statements along with the relevant documents and
a list of witnesses in support of their claims. In pursuance
of the said order notices by the registered post were sent
to the parties concerned.

On perusal of the record it is found that neither the
Union nor the workman taking any step since long. It
s#ems that they have now no interest in this case and do
not want to proceed further. Since the case is too old and
the workman neither appearing nor taking any step since
iong, it is not reasonable 10 continue the case further. As
such the case is closed and accordingly an order of “No
Dispute™ is hereby passed.

ORDER

Let an “Award™ be and the same is passed as “No
Dispute™ existing. Send the copies of the order to the
Govemment of India, Ministry of Labour, New Delhi for
information and needful. The reference is accordingly
disposed of

JAYANTA KUMAR SEN, Presiding Officer
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X faoeh, 18 famag, 2012

AN, 84— aienfies faang sifufam, 1947 (1947
1 14) T URI 17 B TGO E BEE TER 3 FAw Sy
foafilie & youea & GaE PR o ST HHHEM F

ﬁa;mﬁﬂﬁﬁﬁﬂ!aﬁﬁrﬁmmﬁﬁawﬁﬁrﬁﬁ'

SO/ AT, STEGERT % T (FRY T/ 61/2005)
F YA FT E, S P TR A 18-12-2012 Gal
W I A |

(9, TE-22012/324/2004 -3 ST (HgR-10)]
W, [, TeAEE, A Sl

New Dethi, the 18th December, 2012

S.0. 84.—In pursuance of Scction 17 of the
industrial Disputes Act, 1947 (14 of 1947). the Central
Government hereby publishesthe award (Ref. No. 61/2005)
of the Central Government Indastrial Tribunal-cum-l.abour
Counrt, Asansol as shown in the. Annexure, in the industrial
disputc between the employers in rclation to the
management of ECL, and their workman, which was received
by the Central Government on 18-12-2012.

[No. L-22012/324/2004-IR {CM-T]
B. M. PATNAIK, Scction Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
ASANSOL

PRESENT :
SRI JAYANTA KUMER SEN, Presiding Officer
Reference No. 61 of 2005

PARTIES :
The management of Ratibati Colly of M/s. ECL.,
Burdwan:
VS,
The Gen. Secy., KMC, Asansol (WB).
REPRESENTATIVES:
For the Management : Nonc

For the union (Workman) : Sn S K. Pandey,
Ld. Representative

Siate . West Bengal
Dated the - 29-11-2012
AWARD

Industry : Coal

In exercise of powers conferred by clausc (d) of Sub-
section (1) and Sub-section 2(A) of Section 10 of the

Industrial Disputes Act, 1947 (14 of 1947}, Govt. of India

through the Ministry of Labour vide its letter No. L-22012/
324/2004-IR (CM-I1) dated 21-7-2005 has been pleased to
refer the following dispute for adjudication by this Tribunal.

SCHEDULE

“Whether the action of the management of Ratibati
Colliery under Satgram Area of M/s. Eastern
Coalfields Limited in dismissing Sh. Sukhan Bhuiya,
U.G Loader from services w.¢.f. 4-7-2000 is legal and
justified 7 If not, to what relief Sh. Sukhan Bhuiya is
entitled 7" ‘

Having received the Order of letter No. L-22012/324/
2004-IR (CM-IT) dated 21-7-2005 of the above said reference
from the Govt. of India, Ministry of Labour, New Delhi for
adjudication of the dispute, 2 reference case No. 61 of 2005
was registered on 17-8-05 and accordingly an order to that
effect was passed to issue notices through the registered
post to the partics concerned directing them to appear in
the court on the date fixed and to file their written
statements along with the relevant documents and alist of
witnesses in support of their claims. In pursuance of the
said order notices by the registered post were sent to the
parties concerned.

On perusal of the record it is found that a copy of
memorandum of scttlement has been filed which shows
that the casc has been amicably settled between beth the
partics. Since the case has alrcady been settled, the casc is
closed and accordingly an order of ““No Dispute™ is herchy
passcd.

ORDER

Let an “Award” be and the same is passed as “No
Dispute” cxisting. Send the copies of the order to the Govt.
of India, Ministry of Labour. New Delhi for information
and needfu!. The reference is accordingly disposed of.

JAYANTA KUMAR SEN, Presiding Officer
74 faget, 18 fRmg, 2012

AN, 85— sl faang erfufram, 1947 (1947
1 14) T W 17 & ST FT FER TR RAReed
faﬁégm‘nd%mﬁm‘mﬁﬁaﬁaﬁ(mmﬁaﬁ
ﬁa,mﬂﬁﬁﬁ%ﬁmﬁmﬁaﬁﬁﬁwmaﬂmﬁﬁ
ATy ) e, SR % e (He W 45/1993)
& S B S, W R A 18-12-2012 H
W g o |

[F T 22012/163/1993 -3 IR (F-1D)]
Y, T, AT, TN AR
New Dethi, the 18th December, 2012

S.0. 85.——In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
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Government hereby publishes the award (Ref. No. 45/1993)
of the Central Government Industriai Tribunal-cum-Labour
Count, Asansol as shown in the Annexure, in the industrial
dispute between the employers in relation to the
management of ECL, and their workman, which was
received by the Central Government on 18-12-2012.

[No. L-22012/163/1993-IR (C-II)]
B. M. PATNAIK, Section Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,

ASANSOL
PRESENT:
SRIJAYANTA KUMER SEN, Presiding Officer
Reference No. 45 of 1993
PARTIES :

Industrial Dispute between the management of
Baramundia Colliery of M/s. ECL.

Vs
Their Workman
REPRESENTATIVES:
For the Management . Sri P K. Das,
Advocate

For the union (Workman) : None
State : West Bengal
Dated the :22-11-2012
AWARD

Industry : Coal

In exercise of powers conferred by clause (d) of Sub-
scction (1) and Sub-section 2(A) of Section 10 of the
Industrial Disputes Act, 1947 (14 of 1947), Govt. of India
through the Ministry of Labour vide itsletter No. L-22012/
163/1993-IR (C-1I) dated 1-9-1993 has been pleased to refer
the following dispute for adjudication by this Tribunal.

SCHFDULE

“Whether the action of the management of Baramundia
Colliery of ECL, PO. Kanyapur, Distt. Burdwan (WB.)
in superannuating the workmen Shri Jhapla Bouri
and Shri Jagai Bouri w.e.f. 1-7-92 without affording
them the opportunity for determination of their
apparent age by Apex Medical Board is legal and
justified ? If not, to what relief the concerned
workmen are entitled to 7

On receipt of the Order No. [.-22012/163/93-1R
(C-11) dated 1-9-93 of the above mentioned reference from
the Govt. of India, Ministry of Labour, New Delhi for
adjudication of the dispute, a reference case No. 45 of 1993

was registered on 10-9-1993 and accordingly an order to
that effect was passed to issue notices throngh the
registered post to the parties concerned directing them to
appear in the court on the date fixed and to file their writien
statements along with the relevant documents and a list of
witnesses in support of their claims. In pursuance of the
said order notices by the registercd post were sent to the
parties concerned.

The workman is neither appearing nor taking any
step since long despite registered notice. Several
opportunities were given but to no effect. It seems that
workmen are now no more interested to proceed with the
case further. The case is too old I think it will not be
reasonable to continue the case further. As such the case
is closed and accordingly a ‘No Dispute’ Award is passed.

ORDER

Let an award be and the same is passed in terms of
the above finding as No Dispute exisiting. Send the two
copies of the award to the Ministry of Labour &
Employment, Govt. of India, New Dethi for information and
needful. The reference is accordingly disposed of.

JAYANTA KUMAR SEN, Presiding Officer
7% feoet, 18 faar, 2012

w130, 86—l faar sfuftam, 1947 (1947
1 14) F U, 17 B TR0 § BT TER T FAadiesd
fefe % weuad & dag PR S ST wdHed #
e, sy & ffde shifirs faag § #=ia v sinfis
ey S TR, STRER % T (T R 20/1997)
) YA w2, S S WER F 18-12-2012 F
I e o |

[E TH-22012/85/1996-3T8 &R (Fit-11) ]
st T, veaw, ST v

New Delhi, the 18th December, 2012

S.0. 86.—In pursunance of Scction 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 20/1997)
ofthe Central Government Industrial Tribunal-cum-Labour
Court, Asansol as shown in the Annexure, in the industrial
dispute between the employers in relation to the
management of ECL, and their workman, which was reccived

" bythe Central Governmenton 18-12-2012.

[No. L-22012/85/1996-IR (C-ID)|
B. M. PATNAIK, Section Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
ASANSOL
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PRESENT:
Sm JAYANTA KUMER SEN, Presiding Officer
Reference No. 20 of 1997
PARTI#S :

[
Industrial Dispute between the Management of
Bhanora Colliery of M/s. ECL. ‘

Vrs.
‘]"i;leir Workman
REPRESENTATIVES :
qu the Management . SriP K. Das,
‘ Advocate

For the union (Workman) : None
State : West Bengal
Dated the : 22-11-2012
AWARD

Industr}{ : Coal

i

Inexercise of powers conferred by clause (d) of Sub-
section (1) and Sub-section 2(A) of Section [0 of the
Industrigl Disputes Act, 1947 (14 of 1947), Govt. of India
through the Ministry of Labour vide its letter No. 1.-22012/
85/1996}IR (C-1I) dated 14-3-1997 has been pleased to refer
the follawing dispute for adjudication by this Tribunal,

*“Whether the action of the management of Bhanora
Colliery of ECL in denying employment to Smt.
Basanti Nunia widowed daughter-in-law of Late
Smt. Anorwa Nunia as per clause 9.4.2 of NCWA-IV

1s]Jegal and justified ? If not, what relief the concerned
dapendent is entitled to 7

On receipt of the Order No. L-22012/85/1996-IR
(C-II) dated 14-3-97 of the above mentioned reference from
the Gowt. of India, Ministry of Labour, New Delhi for
adjudication of the dispute, a reference casc No. 20 of 1997
was registered on 26-3-1997 and accordingly an order to
that effect was passed to issuc notices through the
registered post to the parties concerned directing them to
appear ih the court on the date fixed and to file their written
statements along with the relevant documents and a list of
witnessgs in support of their claims. In pursuance of the
said order notices by the registered post were scnt to the
parties ¢oncerned.

The workman is neither appearing nor taking any
step singe 2009. It scems that the workman has lost his
interest in this case and does not want to proceed with the
case further. Since the case is too old in the year 1997 and
the workman not at all interested to proceed with the case

further, it will not be reasonable to continue the case. As
such the case is closed and accordingly a ‘No Dispute’
Award is passed.

ORDER

Let an award be and same is passed in terms of the
above finding as No Dispute exisiting. Send the two copies
of the award to the Ministry of Labour & Employment,
Gowt. of India, New Delhi for information and needful. The
reference is accordingly disposed of.

JAYANTA KUMAR SEN, Presiding Officer
¢ fawett, 18 fawmm, 2012

WA, 87—t faamg srfufram, 1947 (1947
F114) F U 17 F F740 A DY TWHA $L FHA6 ey
fafds & wewas + dag fiaeE sk 378 wde| &
1w, s F fafée siteifire foam o =i e siehfies
fLrRRToy S =N, SR ® e (SR HEA 28/2000)
! YR w3 8, 9 FEE TER B 18-12-2012 F
WISt g T |

[E. ©-22012/398/1999-30E AR (&-11) ]
. TR, geAaE, SN STfR
New Delhi, the 18th December, 2012

5.0. 87.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hercby publishes the award (Ref. No. 28/2000)
of the Central Government Industrial Tribunal-cum-Labour
Court, Asansol as shown in the Annexure, in the industrial
dispute between the employers in relation to the
management of ECL and their workman, which was received
by the Central Government on 18-12-2012.

[No. L-22012/398/1999-{R (C-II})]
B. M. PATNAIK, Section Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
ASANSOL

PRESENT:
SRIJAYANTA KUMER SEN, Presiding Officer
Reference No. 28 of 2000
PARTIES :
The Management of Chora Colliery of M/s. ECL,
Burdwan

Vrs.
The Gen. Secy., UCMU(INTUC), Ukhra, Burdwan.
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" REPRESENTATIVES :
For the Management

For the union (Workman) : Rajesh Bouri,
workman

State : West Bengal

Dated the : 07-11-12
01-04-10

AWARD

In exercise of powers conferred by clause (d) of Sub-
section (1) and Sub-section 2(A) of Section 10 of the
Industrial Disputes Act, 1947 (14 of 1947), Govt. of India
through the Ministry of Labour vide its Order No. L-22012/
398/99-LR. (CM-II) dated 29-2-2000 has been pleased to
refer the following dispute for adjudication by this Tribunal,

SCHEDULE

“Whether the action of the management of Chora
Colliery, M/s. ECL in dismissing Sh. Rajesh Bouri,
Underground Loader from service is legal and
Jjustified ? ¥ not, to what relief the workman is
entitled 7"

Having received the Order of letter No. L-22012/398/
99-LR. (CM-II) dated 29-2-2000 of the above said reference
from the Govt. of India, Ministry of Labour, New Delhi for
adjudication of the dispute, a reference case No. 28 of 2000
was registered on 13-3-2000 and accordingly an order to
that effect was passed to issue notices through the
registered post to the parties concerned directing them to
appear in the court on the date fixed and to file their written
statements along with the relevant docaments and a list of
witnesses in support of their claims. In pursuance of the
said order notices by the registered post were sent to the
parties concerned.

Sri Rajesh Bouri, the concerned workman, appears
physically and files a petition praying that the case may be
closed as he is going to be reinstated by the management.
Since the matter is settled, the case is closed and
accordingly an order of “No Dispute™ is hereby passed.

ORDER

Let an “Award” be and the same is passed as “No
Dispute” exisiting. Send the copies of the order to the Govt.
of India, Ministry of Labour, New Dethi for information and
needful. The reference is accordingly disposed of.

Sd/-
JAYANTA KUMAR SEN, Presiding Officer

4 freett, 18 fEwwaw, 2012

WA, 88— 3T faeg safufiram, 1947 (1947
F1 14) F U 17 T TTHROTH $H309 TWER & Fiediosy
fofrez % veiue & wag FrieE ot o+ +

. None

Industry : Coal

e, sy o fafde siviftes fear o #=ia wm skfire

SHfbErToy S rIeH, SETER B YHRE (S EE 21/1995)

w vyt Fw , T BT TER H 18-12-2012 F
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[ T-22012/599/1994-377 3R (W-11) ]

o T, T, Sgem e

New Delhi, the 18th December,_2012

8.0. 88.—In pursuance of Section 17 of the
Industrial Disputes Act," 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 21/1995)
ofthe Central Government Industrial Tribunal-cum-Labour
Court, Asansol asshown inthe Annexure, in the industrial
dispute between the employers in relation to the
management.of ECL, and their workman, which was
received by the Central Government on i8-12-2012.

{No. L-22012/599/19%4-IR (C-11))
B. M. PATNAIK, Section Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,

ASANSOL
P‘BESENT:
{7 SRIJAYANTAKUMER SEN, Presiding Officer
¥ Reference No. 21 of 1995
i’ARTIES:

The Management of Kalipahari (R) Colliery of
M/s. ECL, Burdwan

Vs,
The Jt. Gen. Secy., CMU (INTUC), Ukhra, Burdwan,
REPRESENTATIVES: :

For the Management : SriP K. Das,

Ld. Advocate
For the union (Workman) : None

Industry : Coal State : West Bengal

Pated :6-11-2012

AWARD

In exercise of powers conferred by clause (d) of Sub-
section (1) and Sub-section (2A) of Section 10 of the
Industrial Disputes Act, 1947 (14 of 1947), Govt. of India
through the Ministry of Labour vide its Order No. L-22012/
599/94-1R (C-II) dated 1-6-95 has been pleased to refer the
following dispute for adjudication by this Tribunal.
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SCHEDULE

“Whether the action of the management of Kalipahari
(R) Colliery under Sripur Arca of ECL in dismissing
Shri Sukhdev Bouri, Winding Engine Khalasi, we.f.
28-10-88 as the charges vide Charge sheet No. AGT/
KPH/87/1167 dated 17-7-87 is legal and justified ? If
not, to what relief the workman is entitled 10?7

. Having received the Order No. L-22012/599/94-1.R.
(C-11) dated 1-6-95 of the above said reference from the
Govt. of India, Ministry of Labour, New Delhi for
q:ljudiwﬁon of the dispute, a reference case No. 21 of 1995
was registered on 12-6-95 and accordingly an order to that
dﬁ'ect was passed to issue notices through the registered
post 1o the parties concerned directing them to appear in
the court on the date fixed and to file their written
statements along with the relevant documents and a list of
witnesses in support of their claims. In pursuance of the
said order notices by the registered post were sent Lo the
partics concerned.

On perusal of the case record, I find that the Union/
workmen neither appearing nor taking any step since long
despite registered notices. Since, the case is too old and

Union/workman is showing no interest to proceed with
the case. I find no reason to continue the case. As such the
¢ase is closed and accordingly an order of ““No Dispute™ is
hereby passed.

ORDER

Let an < Award”’ be and the same is passed as “No
Dispute” exisiting. Send the copies of the order to the Govt.
of India, Ministry of Labour, New Delhi for information and
needful. The reference is accordingly disposed of.

JAYANTA KUMAR SEN, Presiding Officer
= feeett, 19 fa@wam, 2012
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New Delhi, the 19th December, 2012

S.0. 89.—In pursuance of Section 17 of the
‘Industrial Disputes Act, 1947 (14 of 1947), the Central
‘Government hercby publishes the Award (Ref. No. 66/2012)
of the Central Government Industrial Tribunal-cum-
Labour Court No. 1, New Delhi, as shown in the Annexure,
in the Industrial Dispute between the Commissioner, MCD

and their workman, which was received by the Central
Government on 12-12-2012.

[No. L-42011/212/201 1-IR (DU)]
SURENDRA KUMAR, Section Officer

ANNEXURE

BEFORE DR. R. K. YADAV, PRESIDING
OFFICER, CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL NO. 1,
KARKARDOOMA COURTS
COMPLEX, DELHI

L. . No. 66/2012

Shri Ram Karan

Through the General Secretary,
Municipal Employees Union,
Aggarwal Bhawan, G T. Road,

Tis Hazari, Delhi-54 .. Workman
Versus
The Commissioner,
Municipal Corporation of Delhi (MCD),
Town Hall, Chandni Chowk,
Delhi-110006
... Management

AWARD

A rest reliever Chowkidar was engaged by Municipal
Corporation of Delhi (in short the Corporation) in its primary
school at Hamirpur, as and when regular chowkidar
happened to be on leave. He was engaged for intermittent
petiod from time to time. He worked with the Corporation
for a period of 369 days from May 1989 to May 2004,
When exigency to avail his services did not last, his
services were not availed. He took act of non engagement
with effect from 20-11-1997 as termination of his services.
He raised a demand on the Corporation for reinstatement,
which demand was not conceded to. Ultimately, an
industrial dispute was raised by him before the Congiliation
Officer. Since the Corporation contested the claim,
conciliation proceedings failed. The Conciliation Officer
subimitted his failure report to the appropnate Government.
On consideration of that report, the appropriate
Government referred the dispute to this Tribunal for
adjudication, vide order No. L-42011/212/2011-1IR(DL)
dated 12-3-2012, with following terms :

“Whether (act of) the management of Municipal
Corporation of Delhi (MCD) in terminating the
services of Shri Ram Karan, S/o Shri Lakhmi Chand
with effect from 20-11-2007 is legal and just ? What
relief the workman is entitled to and from which
date 7'

2 Claim statement was filed by the rest reliever
chowkidar, namely, Shri Ram Karan, pleading therein that
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he was employed by the Corporation as Chowkidar on
1-12-1989. He was treated as casual/muster roll worker.
The Corporation gave various artificial breaks in his
service and treated him on leave vacancy. He was taken
on job sometimes for 25 days and sometimes for 20 days
in a month and so on. His services were terminated by the

Corporation with effect from 20-11-2007. He projects that

- dcmments are closely perused, it came to light that from
i 10 time office orders were issued by the Corporation

hc was working against regular and permanent job, which
still continues with the Corporation. He compieted more
than 240 days of continuous employment with the
Corporation and as such, termination of his services is
illegal, since no notice or pay in lieu thereof and
retrenchment compensation was given to him. Termination
of his service amounts to unfair labour practice. Afier
termination of his services, fresh hand was engaged by
the Corporation. He claims that an award of réinstatement
in service with continuily and consequential benefits, may
be passed in his favour.

3. Notice of the claim statement was sent to the

Corporation by registered post on 22-5-2012, calling upon .

it to file its written statement on 15-6-2012. Neither postal

article was received back nor anyone appeared on behalf

of the Corporation. Further notice was sent to the
Corporation by registered post on 3-8-2012, 1o offer an
opportunity {o file its writien statcment on 22-8-2012. Postal
anticle was reccived back undelivered with the remarks
“rcfused”. These facts make it apparent that the
Corporation had knowlcdge of the fact that an industrial
dispute pends adjudication before this Tribunal, wherein
the Corporation was a party. Even otherwise, capy of
reference order was also transmitted it by the appropriate
Government, which fact is apparent out of order dated
12-3-2012. All these circumstances make it apparent that
the Corporation had an opportunity to file its wriiten
statement, but opted not to file it. Consequently, the
Corporation was proceeded cx-parte, vide order dated
22-8-2012.

4. Claimam tendered his alfidavit as cvidence,
besides documents, to support his claim.

5. Argumcnts were heard at the bar. Shri Surender
Bhardwaj, authorized representative, advanced arguments
on behalf of the claimam. None came forward on behalf of
the Corporation 10 present facts. 1 have given my carcful
considerations to the arguments advanced at the bar.and
cautiously perusced the record. My findings on issucs
involved in the controversy arc as follows :

6. In his affidavit. tendered as cvidence, claimant
swears that he joined scrvices of the Corporation as
chowkidaron 11-12-1989. He was treated as casual worker
and paid wages as fixed and revised from time 1o time
under the Minimum Wages Act. Various artificial breaks
wcre given in his scrvices and he was treated against lcave
vacancy. Sometimes he was taken on the job for 25 days
while sometimes for 20 days in a month and so on. He

4859 GIM2 —11

wotked with the Corporation till 20-11-2007. Thercafier he
was not engaged on one pretext or the other.

7. Ciaimant had proved various orders of his
engagement by the Corporation as Ex. WW1/4 to Ex.
W’WIMO and Ex. WW1/46 to Ex. WW1/55. Documents

relating to engagement of the claimant as rest reliever.
Circulars were also issued in his favour, projecting the

_ ,penod for which he worked as rest-relicver on particular

_ spells. The claimant had net proved any document which
‘may shaw his engagement afier May 2004. He simply

- marrated self serving words in his affidavit when he testified

that he worked with the Corporation till 20-11-2007. Not
even a single office order/document was placed over record
by the claimant to project that he worked with the
Corporation as rest reliever after May 2004 till November

- 2007. For want of cogent evidence, I am constrained to
- conclude that the claimant has not been able to éstablish

that he worked at all with the Corporation as a rest reliever
- after May 2004 1ill 20-11-2007.

8. Whether the claimant had been abie to establish

that he rendered continuous service for 240 days in any
‘calendar year. For an answer, defisition of the phrasc

“continuows service” is 1o be construed. “Continuous

- Service” has been defined by section 25B of the Act, Under

sub-section (1) of the said section, “continucus service
for a period” may comprise of two period viz.(i)
uninterrupted service, and (ii) interrupted service on
account of (a) sickness, (b) authorized leave, (¢) an accident,
(@) a strike which is not legal, (e) a lock-out, and () a
cessation of work that is aet due to any fault on the part of
the workman, shall be included in the “continuous service”.
Sub-section (2) of the said section introduces a fiction to
the effect that even if a workntan is not in “continuous
service” within the meaning of clause (1) for a period of
one year or six months, he shali be deemed to in continuous
service for that period under an employer, if he has actually
worked for the days specified in clauses (a) and (b) thereof.
In Vijay Kumar Majoo (1968 Lab. 1.C. 1180) it was held that
one year’s period contemplated by sub-section (2)
fiirnished a unit of measure and if during that unit of
measure the period of service actually rendered by the

-workman As 240 days, then he can be considered to have

rendered ‘one year’s continuous service for the purposc
of the scction. The idea is that if within a unit period of
one year a person had put in at least 240 days-of scrvice,
then he must get the benefit conferred by the Act.
Consequently, an enquiry has to be made to find out
whether the workman has actually worked for not less
than 240 days during a period of 12 calendar months
immediately preceding the retrenchment.



218 THE GAZETTE OF INDIA : JANUARY 1Z, JULSFAUDA 24, 17549

PrARL Ummakbll. A4

9, Documents proved by the claimant, highlight that
he worked with the Corporation for intermittent spetls. As
emerge out of documents proved by the claimant, he worked
for 2 days in May 2004, 3 days in May 2004 to April 2003.
He worked for a day only from May 2002 to April 2001. He
worked for 145 days from May 2000 to April 1999, 10 days
from May 1999 to April 1998 and 6 days from May 1998 to
April 1997. Again he worked for 39 days from May 1995to
April 1994, 30 days from May 1994 to April 1993, 23 days
from May 1993 to April 1992, 13 days from May 1992 to
April 1991, 75 days from May 1991 to April 1990 and 21
days from May 1990 to April 1989. In none of 12 calender
months, referred above, he worked continuously for 240
days.

10. At the cost of repetition, it is said that the claimant
has not been to establish that he served the Corporation
for a period of 240 days in preceding 12 months from the
da:faof his alleged termination. In such a situation, it is
apparent that neither provision of section 25F is applicable
nor he can avail relief under the provisions of Sections 25G
and 25H of the Act, since he was rest reliever chowkidar.
There is noillegality in the action of the Corporation when
the claimant was not engaged any further. Claimant is not
entitled to any relief. His claim is liable to be dismissed.
Accordingly, an award is passed in favour of the
Corporation and against the claimant. It be*sent to the
appropriate Government for publication,

Dated : 10-10-2012
T faoeh, 19 fawea, 2012
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New Delhi, the 19th Decetnber, 2012

$.0. 90.—In pursuance of Section 17 of the
lqduslrial Disputes Act, 1947 (14 of 1947), the Central
Gpvernment hereby publishes the Award (Ref. No. 39/2008)
of the Central Government Industrial Tribunal-cum-
Labour Court, Lucknow as shown in the Annexure, inthe
Industrial Dispute between the General Manager, Telecom
Deptt., Ghandi Bhawan, Lucknow and their workman,
ich was reccived by the Central Government on 12-12-

12,

Dr. R X YADAV, Presiding Officer

|No. L-40012/22/2008-1R (DU)]
SURENDRA KUMAR, Scction Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
LUCKNOW

PRESENT:
Dr. MANJU NIGAM, Presiding Officer
L D. No. 39/2008
BETWEEN:

Sri Rakesh Komar Balmiki,
S/oLate Motilal,

R/o 5, Shahnajaf Road,
Bhedi Wali Kothi,
Hazratganj,

Lucknow

AND

The General Manager,
Telecom Deptt.,

C.v General Manager,
Gandhi Bhawan,
Kaisarbagh,
Lucknow-226001

AWARD

1. By order No. L-40012/22/2008-IR (DU) dated
9.7-2008, the Central Government in the Ministry of Labour,
New Delhi in exercise of powers conferred by clause (d) of
sub sectiv: (1) and sub section (2A) of Section 10 of the
Industrial Disputes Act, 1947 (14 of 1947) referred this
industrial disputc between Sri Rakesh Kumar Balmiki
/o Late Motilal R/o 5, Shahnajaf Road, Bhedi Wali Kothi,
Lucknow for adjudication.

2. The reference under adjudication is ;

“Whether the action of the General Manager, Bharat
Sanchar Nigam Limited, Lucknow in terminating the
services of their workman Sri Rakesh Kumar Balmiki
w.e.f. 3-12-2006 is Legal and Justified ? If not, 1o
what relief the workman is entitled to ?”

3. The case of the workman, Rakesh Kumar Balmiki,
in brief, is that he was appointed as Sweeper in the year
1993 and again he was appointed on 1-7-2000 by
Dy. Divisional Engineer, Phones, Central Kaisarbagh,
Lucknow as full time Sweeper. 1t is alleged by the workman
that he had signed on attendance register every day and
payment was made on the basis of register. The workman
alleged that he applied TSM facility on 14-1-2002 but
management denied the same. It has been alleged by the
workman that he had completed 240 days in a calendar
ycar bul management has not given temporary slatus and
verbally terminated his services in violation to the
provisions contained in Section 25 F of the LD. Act, 1947,
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Accordingly, the workman has prayed that his verbally
termination order be set aside and he be reinstated with
consequential benefits including back wages.

4. The opposite party filed its written statement,
denying the clair of the workman; wherein it has heen
submitted that the service of the involved workman wers
being hired on, “as-on-required” basis, between 1-7-2000
to 30-6-2001. He performed his work asa daily waget, with
breaks during the above said period and further he never
completed 240 days of reguiar, in any calander year. It has
been submibi=! .72t vwurkman is not entitled for regular
work or post, ..< he was hired as daily wager as on: required
basis.

5. The workman has filed its rejoinder; whercin he
has not brought any new fact apart from reiterating the
averments aiready made by him in his statement of claim.
The rejoinder was filed by workman on 24-7-2009 thereafier
cas¢ was fixed for filing documents and evidence of
workman when the evidence and documents were not filed
by workman on 18-9-200% 23-10-2009, 11-12-2009, 5-2-2010,
18-3-2010, 26-5-201%:, 25-6-2010, 11-8-2010, 23-9-2010,
16-11-2010, 24-12-2010, 21-1-201 1,4-3-2011,2-6-2011, the
case was fixed for opposite party evidence. However, on
22-7-2011 only the photo copy of documents filed through
W-11. But mere filing of photo copies of documents is not
sufficient since those documents were not proved as per
law. Neither the workman appear in the witness box nor
any affidavit in support of claim has been filed by him
cven though repeatedly he was given time but he failed to
file evidence in support of his case. Consequently case
was fixed for opposite party cvidence if any. On 20-1-2012
W-13 application to recall the order dated 15-9-2011 whick
was allowed in the interest of justice on payment of cost
Rs. 500 and 11-6-2012 was fixed for workman evidence but
again workman failed to filc evidence on 11-6-2012,
28-6-2012, 3-9-2012 and 29-10-2012. Consequently case was
reserved for award considering the long pendency of the
case and reluctance of the workman to pursue the case.

6. It is well setiicd that if a party challenges the
legality of order, the burden lics upon him to prove illegality
of the order and if no ¢vidence is produced, the party
mvoking jurisdiction of the court must fail. In the presen
case burden was on thy workman to set out the grouads
to challenge the validuty of the termination and to prove
the termination order was illegal. It was the case of ihe
workman that he had worked for morc than 240 days in tie
year concerned. This claim has been denied by the
management; therefore, it was for the workman to lead
cvidence to show that he had in fact worked up to 240
days in the year preceding his alleged termination. In (2002)
3 8CC 25 Range Forest Officer vs S. T. Hadimani Hon’ble
Apex Court has observed as under :

“It was the case of the claimant that he had so worked
but this claim was denied by the appellant. It was

then for the claimant to lead evidence to show that
he had in fact worked for 240 days in the year
preceding his termination. filing of affidavit it is only
his cwn: statement in his favour and that cannot be
regarded as sufficient evidence for any court or
tribunal to come to the conclusion that 2 workman
had, in fact, worked for 240 days or order or record
.of appointment or engagement for the period was
produced by the workman. On this ground alone,
the award is linble to be set aside 7
7. Inthe present case the workman has stated that
he has worked continuously for 240 days but has not

produced snificient documents and evidence in support
of ks czme. '

8. Mere pleadings are no substitute for proof. Initial
burde of establishing the fact of continuous work for 240
days i» a year was on the workman but he has failed to
discharge the above burden. There is no reliable material
for recdrding findings that the workman had worked for
240 days in the preceding year from the date of his alleged
termination and the alleged unjust or illegal order of
termination was passed by the management

9. Accordingly, the reference is adjudicated against.
the workman Sri Rakesh Kumar Balmiki and he is not
entitled o any relief.

10. A\.mrd as above.

Lucknow,
12112012

Dr. MANJU NIGAM, Presiding Officer
74 feweht, 19 frwrr, 2012
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New Delhi, the 19th December, 2012

5.0.. 91.—In pursuance of Section 17 of the
Industrial Dizputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref, No. 8/20 10)
of the Central Government Industrial Tribunal-cum-Labour
Court, Ernakulam, now as shown in the Annexure, in the
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Industrial Dispute between the Chief General Manager,
was received by the Central Government on 12-12-2012.

{No. L-40012/26/2009-IR (DU)]
SLRENDRA KUMAR, Section Officer
_ ANMNEXURE
BEFORE. THRCENERAL GOVERNMENT
| INDUSTRIAL TRENNAL-CUM-LABOUR COURT,
! FDAKLAM
Present : SheiD: Ssagvallabhan, B.Sc,LL.B,,
Pregiding Officer
(Thursday the 22nd day of November, 2012)
LB 8/2010

TheBustrict Secretary,

BSNL Casual Contract Labours
Union, Palakkad District Committee,
Palakkad.

By Adv. Shri M.R. Sudheendran.
The Chief General Manager,

BSNL, Kerala Circle,
Trivandrum.

Union

Management

By. Adv. Shri Saji Varghese.

This case coming up for final hearing on 1-11-2012
and this Tribunal-cum-Labour Court on 22-11-2012 passed
the following :

AWARD

In.excrcise of the powers conferred by clause (d) of

soction. (1) and:sub-section (2A) of Section 10 of the

ial Disputes Act, 1947 (14 of 1947) the Government

of India, Ministry of Labour by Order No. L-40012/26/

3009-I@U) dated 30-11-2009 referred the following
industrial dispute to-this.tribunal for adjudication :

“Whather the-action of the management of Chief
GenasaliManager, BSNL, Kerala Circle, Trivandrum,
in tenminating the services of Shri VK. Kailasan we f.
12-6-2008 is legal and justified? If not, what reliefthe
workman is entitled to 7

2. BSNL Casual Contract Labours Union which raised
the industrial dispute filed claim statement aficr appearance
before this tribunal with the allegations that the workman
had been continuously working as a casual labourer in
BSNL Palakkad SSA since 1986. He was initially engaged
by the Department of Telecommunications which was later
transformed to BSNL. He was engaged for cable works
under the cable splicers of that Department. There was no
uniform procedure in the matter of engaging casual
Jabourers in the Department. The Central Administrative

Tribunal, Ernakulam Bench by order dated 20-12-1994 in
0.A. 1402/93 and connected cases had given direction to
the department to maintain a panel of casual cmployees
for engagement for the various works and the pancl was
directed to be drawn up on sub divisional basis by
including all the casual employees alreadv engaged for
that purpose. Pursuant to that order applications werc
invited from casual labourers for empanetment through
advertiscment in newspapers. The workman had also
submitted application enclosing all the relevant document.
But it was rejected on the ground that he had not
approached the department for reengagement within three
years. Afterwards repeated requests were made by him for -
empanelment pointing out the empanelment of a similarly
placed workman, Jabbar. But he has not been included in
the list so far. There exists employer-employee relationship
between the BSNL and the workman. He was continuously
working under the management as full time casual labourcr
under the supervision and directions of the departmental
officials from 1986. The work is of perennial nature. He had
worked for more than 240 days in every year of his
engagement along with other workmen. He had filed WP(C)
before the Hon’ble High Court of Kerala whercin they
were directed 1o move the appropriate authorities for
adjudication under the Labour Laws. His service was orally
terminated w.e.f. 29-6-2009 without notice and without
following the procedure cstablished by law. No
compensation was paid 10 him. The termination of his
service pending legal proceedings is illegal and
unjustifiable. Hence he prays for directing the management
to reinstate him in service granting temporary status and
to regularize him in service with retrospective effect and
pro-rata wages as applicable to Group ‘D’ employces.

3. The contentions put forward by the management
in the written statement are that the union which raised the
dispute is not a union of the workmen of BSNL and hence
the reference 1s incompetent and invalid. The Department
of Telecom was a department of the Government of India
discharging sovereign functions and hence it is not an
industry as defined in the Industrial Disputes Act. BSNL
was formed on 1-10-2000 and it is a company owned by the

‘Government of India. The workman was not engaged at

any time as casual labour in the Telecom Department or
the BSNL. The engagement of casual labourers was
prohibited from 1985 and it continued even affer the
formation of BSNL. The workman did not meet the eligibility
criteria for regularisation as per the scheme formulated by
the Department of Telecom, which was a one time affair.
and therefore his application was rejected. The workman
is not similarly situated like Jabbar. He had not worked for
not more than 240 days in an year. The work is not of
perennial nature. He has not worked as a casual labour
under the BSNL and he was not paid any wages. He is not
entitled for regularisation or to the wages of Group "D’
employees. As he was not engaged there is no question of
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his termination w.e.f, 29-6-2009. He is not entitled for
reinstatement on regularisation and to any other relicf.

4. Union filed rejoinder denying the contentions put
forward by the management and aiso stating that as the
industrial dispute is with regard to termination of service it
is not necessary that the union has to espouse the dispute.

5. For the purpos¢ of deciding this reference evidence
both oral and documentary was adduced by the Union and
the management and it consists of the depositions of WW1,
MW1 and Exts. W1to W3 and Exts. M1 to M5.

6. The points for determination are :

1. Whether the workman was cngaged by the
Telecom Department or BSNL at any time as a
casual labourers ?

2. Whether his service was terminated by the
BSNL. and if so whether the termination is legal
and justified?

3. Reliefs and costs.

7. Points No. 1 : As it is the specific contention of
the management that the workman was not engaged at any
time as a casual labourers the burden is on the workman to
prove his case as to the engagement by the management.
It is specifically alleged by him that he had been working
as a casual labourers under the Telecom Department from
1986 and later continued to be so under the BSNL afier its
formation on 1-10-2000. In order to prove it the workman
has given evidence as WW1 and also produced Exts. Wi
and W2 certificates. In his proof affidavit there is the
specific averment that he was continuously working as a
casual labourers from 1986 under the cable splicers in the
Palakkad SSA of the Telecom Department which is now the
BSNL. Ext. W1 is stated to be the certificate issued by the
SDOT, Palakkad showing his engagement for 130 days and
Ext. W2 to be the certificate issued by SDET, Chittur as to
his work experience. Challenge is made by the management
as to the genuineness of those two certificates during his
cross examination by making the suggestion that those are
fabricated documents. Hence it is to be considered whether
those certificates can be relied on to prove his case. Both
Exts. W1 and W2 bear the signature and office seal. Ext.
W1 does not show the date of issuc. Ext. W2 is dated
29-4.1999. Ext. W1 contains the office seal of Sub Divisional
Officer Telephones, Palakkad and Ext. W2 contains the
seal of Sub-Divisional Engineer Telecom, Chittur. There is
no mention of the name of the person who issued the
certificates in Exts. W1 & W2. During his cross examination
WW]1 has stated that Ext. W1 was issued in the year 1986
by the then Sub-Divisional Officer Sri. Parameswaran and
Ext. W2 wasissued during 1987-88 by the cable splicer Sti.
Velu. But in the affidavit filed in support of I.A. 98/2012 it
is averred that Ext. W1 was signed by Balakrishnan and
Ext. W2 by Varier. It is stated to be correct by him later

during his cross examination. There is inconsisteacy in
the version given by WW1 as 1o the persons who signed
Exts. W1 & W2 certificates. In order to have a comparison
of the signatures in those certificates he has produced
Exts. W4 & W35. Ext. W4 is Course Certificate issued by
Sub Divisional Engineer (Training), Palakkad on 30-10-
1998 to Shri K. Haridas. Ext. W5 is copy of an Order dated
4th February, 1988 issued by the Sub Divisional Officer,
Telephones, Palaghat. WW1 has stated that Exts. W1 &
WS were signed by the same person and likewise Exts. W2
& W4 can be said to be signed by the same person on
comparison of signatures. The genuineness of Exts. W4 &
W35 is also chatlenged by the management. The name of
the persons who signed Exts. W4 and W35 are not givenin
it. The persons who issued Exts. W1 & W2 are stated tobe
alive and WW1 has stated that there is no difficulty to
examine them as witnesses in this case. But they were not
examined in this case to prove that Exts. W1 & W2 were
issued by them. They ought to have been examined to
prove the issuance of Exis. W1 & W2 in view of the
inconsistent versions given by WW1 during his cross
examination as to the persons who issued those certificates.
If there was no such inconsistency some reliance could
have been placed on those certificates to prove his
engagement. On a mere comparison of the signatures on
Ext. W1 with Ext. W5and Ext. W2 with Ext. W4 it cannotbe
definitely said that those certificates were issued by one
and the same person. The non examination of the persons
who issued the certificates is of much significance inview
of the different versions given by WW1 about them. Hence
no reliance can be placed on Exts. W1 & W2 to prove his
engagement by the management.

8. There is no reliable evidence in this case to prove
that he was engaged by the management as stated by him.
Itisnot in dispute that he had submitted an application for
regularisation pursuant to the order of the Central
Administrative Tribunal, Ernakuiam Bench. That application
was rejected by the management. According to the union
the application was rejected on the ground that he had not

approached the department for reengagement within three

years. It is contended by the management in the written
statement that his application was rejected since he did
not meet the eligibility criteria for regularisation as per the
scheme formulated by the Department of Telecom. The
copy of the order rejecting the application is not produced
in this case to know the reason for the rejection of that
application. Merely for the reason that an application was
filed for regularisation it cannot be said that he was
engaged by the management as a casual mazdoor. He has
failed to prove by adducing any reliable evidence to prove
that he was engaged asa casual labour from 1986 onwards.
Ext. M1 was produced by the management to satisfy that
there was a ban for the engagement of casual mazdoors
after 22-6-1988. From Ext. M1 it can be seen that the BSNL
was engaging casual mazdoors. But it was completely
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prohibited from 12-2-1999. Ext. M1 was issued to put an
end to the engagement of casual mazdoors. Hence his case
that he was continuously employed in the BSNL as casual
mazdoor {rom 1986 tiil 2009 or 2010 cannot as such be
acgepted as true. Exts. M2 to MS were produced to prove
that contractors were engaged for carrying out the cable
warks. There is no plea with regard to the engagement of
comtractors in the wrillen statement. [t is also not possible
to hold that there was no engagement of casual workersin
the BSNL based on Exts. M2 to M5, Whatever it be, the
workman has failed to prove that he was engaged
comtinuously from 1986 ouwards till his termination on
2946-2009 as alleged in the claim statement.

9. Point No, 2 : The reference is to consider the
legality and justifiability of the termination of services of
the workman w.e f. 12-6-2008. In the claim statement it
is alleged that his termination from services was we.f.
29+6-2009. In the proof affidavit of WW1 itis averred that
he ‘was terminated w.ef 12-6-2010. During his cross
examination also it was asserted by him that his termination
was w.e.f. 12-6-2010, There is no consistent case even
with regard to the termination of his services by the
management,

10. The management has got a case that BSNL is not
anindustry coming within the definition of industry in the
Industrial Disputes Act. It is not sustainable as it is a public
scotor undertaking engaged in a commercial activity and
is not discharging any of the sovercign functions of the
State. Inthe decision reported in General Manager, Telecom
Vs, A Srinivasa Rao and Others (1997) 8 Supreme Court
Cascs 767 it was held that the Telecom Department of
Union of India is an industry coming within the definition.
of Industry in Section 2(j) of the Industrial Disputes Act.
There is no force in the contention that BSNL is not an
industry.

11 Inorder to prove that the retrenchment is illegal
the workman has to prove that he was cngaged as a casual
mazdoor for a period of 240 days in a year. There is
ab@olulcl)' no evidence cxcept the averment in the proof
affidavit of WW1 10 prove that he was engaged for a
period of 240 days in an year. That itsclf is not sufficient {o
discharge the burden cast upon him to prove it in view of
the decision reported in Rajasthan State Ganganagar Mills
Limited Vs Statc of Rajasthan and another (2004) 8 Supreme
Court Cascs 161. There is no reliable evidence in this case
1o prove that he had worked for a period of more than 240
days in an vear at any time.

12. Point Ne. 3 : There is no casc for the workman
that his scrvices were terminated w.e f. 12-6-2008. He has
failed 1o prove the engagement by the BSNL. Even if he
was engaged at any time by thc BSNL and his services
were lerminated it cannot be held that the termination was
nol legal and justifiable in the absence of proofl of
cngagement for 240 days in an year. Hence | find that even

if there was termination of his services by the BSNL we.f.
2-6-2008 it is legal and justified.

The award will come into force one month after its
publication in the official gazette.

Diclated to the Personal Assistant, transcribed and
typed by her, corrected and passed by me on this the 22nd
day of November, 2012,

D. SREEVALLABHAN, Presiding Officer

APPENDIX
Witness for the Union
WWI1 - Kailasan, S/o Kuttykrishnan, $ X. Bhavan,
Vennakkara, Puthuperiyaram PO,
Malampuzha.
Witness for the Management

MWI1 - K. Balakrishnan, Assistant General Manager
(Planning), Office of the General Manager,

Telecom, Palakkad.

Exhibits for the Union

wi Employment Centificate issued by the SDOT,
Palghat to the workman.

w2 Experience Certificate dated 29-4-1999 issued
by Sub Divisional Engineer, Telephones,
Chittur to the workman.

w3 Judgment dated 6th July, 2007 in WP(C) No.
32694 of 2005 (P) of the Hon’ble High Court of
Kerala.

Exhibits for the Management

Ml Photocopy of the communication No. TFC/ST

11/63-1/2000/Rlgs/Pt. 1 dated 25-3-2003 of
General Manager (TS), O/O Chief General
Manager, Telecom, Kerala Circle,
Thimvananthapuram,

M2 Photocopy of the Agreement dated 14-1-2003
entered into between BSNL and Contractor Sri
K_A.Jaleel.

M3 Photocopy of the Agreement dated 29-11-2002
entered into between BSNL and Contractlor
Sri Viju Joseph.

M4 Photocopy of the Agreement dated 24-4-2006
entered into between BSNL and Contractor
Sri E K. Moideenkoya.

M5 Photocopy of the Agreement dated 24-4-2006
entcred into between BSNI. and Contractor
Sri Jolly Joseph.
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New Delhi, the 19th December, 2012

S5.0. 92.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No.
39/2012) of the Central Government Industrial Tribunal/
Labour Court No. 2, Mumbai, now as shown in the
Annexure in the Industrial Dispute between the employers
in relation to the management of M/s. Total Oil (I) Pvt.
Ltd. (Mumbai) and their workman, which was received
by the Central Government on 14-12-2012.

{No. L-30011/312012-IR (M)]
JOHAN TOPNO, Under Secy.

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT
NO.2, MUMBAI

PRESENT :
K.B. KATAKE, Pr&s_iding Officer
Reference No. CGIT-2/39 of 2012

Employers in Relation to the Management of total
Oil India Pvt. Ltd.

The Vice-President,

M/s. Total Qil (I) Pvt. Lid,
Plot No. A-26,

TTC Industrial Arca,
MIDC Mahape,

PO. Box No. 10,
Millenium Business park,
Navi Mumbai-400 710

AND
Their Workmen.

The Vice-President,

Total Oil Employees Union,
C/o. Shri Yashwant Patit,
House No. 560,

Mahape, Post MBP,

Navi Mumbai.

~
/APPEARAN CES:
For the Employer Mrs. N. R. Patankar,
Advocate
For the Workmen Mr. Suresh Patil,
Representative
Mumbazi dated the 22nd October, 2012,
AWARD

1. The Government of India, Ministry of Labour and
Employment by its Order No. L-30011/31/2012-1R. (M), dated
17-8-2012 in exercise of the powers conferred by clause
(d) of sub-section (1) and sub-section (2A) of Section 10
of the Industrial Disputes Act, 1947 have referred the
following industrial dispute to this Tribunal for
adjudication

“Whether the demand of the demands of Total Oil
Employees Union, Navi Mumbai such as increase in
their basic salary, fixed dearness allowance, HRA,
Leave Travel Allowance, Medical Allowance-cum-
Medical reimbursement, Travelling/Conveyance
Allowance, Education allowance, Washing
allowance, attendance bonus, hospitalization
Scheme, Canteery facility, trip subsidy, Diwali gift,
gratuity @ 30 /days, bonus/ex-gratia amount,
recruitment promotion, various kinds of leave;
various kinds of loan, advances etc., as per charter
of demands dated 6-12-2011 against the management
of M/s. Total Qil India Pvt. Lid., Navi Mumbat arc
legal, just and proper ? If so, to what relief the
concerned workmen are entitled to 7 And whether
the strike resorted by the members of Total Qil
Employees Union in the cstablishment of M/s. Total
Oil India Pvt. Ltd., Navi Mumbai during the
pendency of conciliation procecdings is legal 7”

2. After receipt of the reference, notices were sent
to both the parties. In response to the notice, second party
filed application dt, 10-9-2012 along with a copy of
settlement dated 6-9-2012. Today when the matter was
fixed for filing Statement of Claim by the Union, both the
parties appeared and filed a joint purshis (Ex-7) starting’
that the Chartcr of Demands dt. 6-12-2011 raised by Second
party and the other then pending and incidental issucs
have been settled between both the parties by signing
settlement dated 6-9-2012. Therefore, both the partics
prayed to disposc of the reference. Hence, I pass the
following order :

ORDER

In view of purshis Ex-7 filed by both the partics,
refercnce stands dismissed as settled.

Date : 22nd October, 2012
K. B. KATAKE, Presiding Officer
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‘Ex. No.7

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
NO.2, AT MUMBAI

Reference No. CGIT-2/39 of 2012
BETWEEN

Employers in Relation to the Management of M/s.
Total Oil India Pvt. Lid. ... First Party

AND

Their Workmen. ... Second Party

May it please the Hon’ble Tribunal :

The above Reference is in respect of the demands
contained in the Charter of Demands dated 6-12-2011 raised
by Total Oil Employees’ Union as also other then pending
and incidental issues between the parties. In respect of
the said Chatter of Demands and other then pending and
incifﬂcnlal issues the parties have settled the same by
signing Settlement dated 6-9-2012 under the provisions of
Scction 2(P) rtead with Section 18(1) of the Industrial
Disputes Act, 1947, By the said Settlement it has been
agreed upon by the said Union and the workmen that
during the operation of the Settlement the workmen will
not raise any demand or dispute whatsoever which may
impbse additional financial burden, dircct or indirect, in
respect of the demands already covered under the said
Scttfement, demands settled as withdrawn as also in
respect of any other demand/s whatsoever. The workmen
have no claim towards wages for the strike period i.c. from
23-3-2012 till 21-6-2012. The partics submit that in view of
the said position it has been understood and settled
between them, that no issue pertaining to the strike
including that of legality or otherwisc of the same docs
not survive nor can it be gone into and/or adjudicated
upon.

In vicw of the above the partics pray that the above
Reference may pleasc be disposed of accordingly.

Mumbai :
Dated : 22nd October, 2012

Forand on behalf of the  For and on behalf of the
Company workmen
(Sifhans Peshin) (Surcsh Patil)

Vige President-Operations  Vice-President.

& Supply Chain Total OQil Employces” Union
(Santosh Narayanan) {Dinesh Patil)
Sr. Manager-Operations  General Sccretary,

Tota) Qil Employecs’ Union

(Vikrant Tungare} (Dinesh Singh)

Sr. Manager-Personnel &  Joint Secretary,

Plant Accounts Total Oil Employees’ Union
(Laxman Chavan)
Committee Member

Total Qil Employees’ Union
=3 firett, 19 faww, 2012
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New Delhi, the 19th December, 2012

S.0. 93.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hercby publishes the Award (Ref. No. 81/
2011) of the Central Government Industrial Tribunal/
Labour Court, Chennai now as shown in the Annexure in
the Industrial Dispute between the cmployers in relation
10 the management of M/s. Indian Rare Earths Lid,
(Manavalakurichi) and their workman, which was received

by the Central Government on 14-12-2012.

{No.L-29011/22/2010-IR (M)}
JOHAN TOPNO. Undcr Secy.

ANNEXURE
BEFORE THE CENTRAL GOVERNMENT

INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
CHENNAI

Thursday, the 22nd November, 2012
PRESENT:
Shri A. N. JANARDANAN, Presiding Officer
Industrial Dispute No. 81/2011

(In the matier of the dispute for adjudication under
claiise (d) of sub-section (1) and sub-section 2(A) of
Section 10 of the Industrial Disputes Act, 1947 (14 of 1947),
between the Management of Indian Rare Earths Ltd. and -
their Workmen).

BETWEEN

The Secretary, Ist Party/Pctitioncr
AnnaMincrals Employees Union,
Indian Rare Earths Ltd.,

Manavalakunchi-629252
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Vs
The General Manager, . 2nd Party/Respondent
Indian Rare Earths Ltd.,
Manavalakurichi-629252
APPEARANCES:
For the st Party/ . SriD. Jayasingh,
Petitioner Union Advocate
For the 2nd Party/ :  M/s §. Ramasubramanian &
Management Associates, Advocates
AWARD

The Central Government, Ministry of Labour &
Employment vide its Order No. L-29011/22/2010-IR(M)
dated 23-8-2011 referred the following Industrial Disute to
this Tribunat for adjudication.

The schedule mentioned in that orderis :

“Whether the action of the Management of Indian
Rare Earths Ltd., Manavalakurichi for not considering
the request of the employees of Sri D. Balakrishnan
and D. Mohandass against Sri M. Gopidhas, Junior
getting more pay than the Senior as claimed by the
Anna Minerals Employees Union is justified or
not ? To what relief the workmen are entitled 7”

2. After the receipt of Industrial Dispute, this
Tribunal has numbered it as ID 81/2011 and issued notices
to both sides. Both sides entered appearance through their
respective counsel and filed Claim, Counter, Rejoinder and
Reply Statement as the casc may be.

3. Claim Statement averments berefl of unnecessary
details are as follows :

The dispute is regarding pay anomaly of (i} Sri D.
Balakrishnan, C. No. 1340, (ii) Sri D. Mohandhas, C.
No. 1357 as per settlement dated 8-12-2005 between
the 1st and 2nd Party. D. Balakrishnan, Tradesman
was appointed on 29-12-1993 in 111 Category (2) Sri
D. Mohandhas, Tradesman was appointed on
4-8-1994. Though there are ninc categories of
employment, all come under workman category. Their
pay and service benefits are fixed by settlements
under law. Under 8-12-2005 settlement the Basic pay
difference of the Senior Tradesman on par with the
junior workers was resolved to be bridged by
granting increments w.e.f. 1-7-2003 as a one-time
measure te rectify the anomaly. Comparing D.
Balakrishnan with M. Gopidhas, C. No. 1363 the
juniormost Security Guard who is appointed under
second category on 19-4-1995 was not granted any
increment. D. Mohandhas compared with the same
M. Gopidhas was granted threc increments only.
The comparison made by the Management is not as
per the settiement dated 8-12-2005 and is wrong.
On 1-7-2006 D. Balakrishnan's Basic Pay isRs. 8,330

-
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but that of Gopidhas, worker is Rs. 8,460.
Management could not act based on the settlement
dated 8-12-2005. Sri T. Vijayakumar, C. No. 1362
appointed as Tradesman-III, 12 months junior to
Balakrishnan is getting higher basic pay i.e. Rs. 8,460 -
on 1-1-2006. But D. Balakrishnan in the same
category is getting lower pay of Rs. 8,330.
Comparison made to D. Balakrishnan and D.
Mohandhas on par with M. Gopidhas is not correct
and is not as per the settlement. Fixation of pay of
D. Balakrishnan and D. Mohandhas is not proper.
They are entitled to pay on par with their juniors.
Consequent to the settlement the Tradesman-III
Vijayakumar with seniority of 3 months to Security
Guard M. Gopidhas was granted five increments.
But Tradesman D. Balakrishnan, Senior to M.
Gopidhas and D. Mohandhas by 16 months and 12
months respectively. Due to unfavourable and un-
maiching comparison they were pushed back to his
junior Tradesman, T. Vijayakumar in the pay fixation
from 1-9-2004, The pay of D. Balakrishnan and D.
Mohandhas is to be ordered to be fixed under
adjudication.

4. Counter Statement averments briefly read as

follows :

The dispute is that D. Balakrishnan, Tradesman “C”
(Blacksmith, Fitter) and Sri D. Mohandhas,
Tradesman “C” (Electrical) are drawing less pay than
their junior Sti M. Gopidhas, Security Guard (D).
The reference is with regard to fixation of pay scale
of SriD. Balakrishnan and Sri D. Mohandhas on par
with their junior Sri. M. Gopidhas and not with
reference to Sri T. Vijayakumar, Tradesman (C),
Turner. As per the recruitment and promotion rulcs
there are nine grades of various posts in the workman
category. Ex. W1 is the lowest and Ex. W9 is the
highest grade. Each post varies with different
qualifications and experience. The various posts
range from semi-skilled to highly skilled. In the casc
of Security Guard the entry level is in Grade W-II. As
regards entry level of Tradesman it is in W-IIL.
recruitment is strictly according to R & PRules. With
respect totraining period, probation, etc. the same
are incorporated in the Appointment Order.
Promotions are also governed by R & P Rules. Pay
and service benefits are fixed as per R & P Rules and
by way of negotiations and settlements with the
Unions. The direct recruitment in the case of worker
and on compassionate recruitment, recruitment is
as a trainee for six months to one year and thereafter
absorb as worker in W-2 grade. To a worker or
Security Guard recruited from Ex-Serviceman quota
no training period is prescribed and are absorbed in
W-2 i.e. as Worker (A)/Security Guard (A). On



440

ATAOANI A 1 e WAL LINAALO L . JEAARAL AR R Ry &Y

Al &L ARBSESE S R 2T L o D

completion of four years thereafter from the date of
absorption they are promoted to W-3 worker
Grade-1/Security Guard (B). Regarding Tradesman
recruited directly 2 years training period is
prescribed for those having SSLC with ITI in the
relevant grade and after completion of 2 years
training period they are absorbed in W-3 in the
regular scale of pay. For Ex-Servicemen recruited in
Tradesman category no training period is there and

“they are absorbed in W-3. In some instances

Tradesman appointed on compassionate grounds
were appointed as Trainee initialty for onc year only.
For Diploma holders also only one year training
period was prescribed. Promotion for Tradesman
category from W-3 to higher gradesisasperR& P
Rules only, For promotion from W-3 1o W-4 for
Tradesman, 7 years service is rcquired 1o be
completed in W-3. Channel for promotion for the
post of worker, security guard, etc. W2 onwards is

“asper R & P Rules as in the schedule herein. Sirmilarly

promotional channel from Tradesmen category from
W-3 onwards is as in the schedule herein below as
per R & P Rules. It can be scen that the total number
of years of service to rcach the highest grade i.c.
W-9 for worker, Security Guard and equivalent post
is 34 years. For Tradesman category the required
number of years of service to reach the highest grade
i.e. W-9 is 26 ycars. Due to different terms and

~ conditions of scrvice prescribed for the post of

worker/security guard initially appointed in W-2 and
that for the post of Tradesman initially appointed in

~ W-3 anomaly had arisen with respect to the Basic

Pay whereby during the period of time, some of the
worker/security guard appointed in W-2 and junior
1o some of the Tradesmen appointed in W-3 grade
are drawing higher basic pay. This has primarily
arisen due to difference in number of years for the

" training period for those appointed in W-2 and W-3

and the number of years of service required for
promotion from W-2 to W-3 and from W-3 to W-4.
Against this temporary phenomcna rectification
requests came to arise. To resolve the anomaly
complete revision of R & P Rules is needed. Without
going for the revision of R & P Rules, as a special
case respondent agreed to consider pay anomaly
between the Tradesman vis-a-vis werkers/security
guards. Under an understanding dated 8-12-2005 it
was agreed (o bridge the basic pay difference of the
Senior Tradesman on par with the junior workers by
granting increments w.e.f. 1-7-2003 as a one-lime
measure to rectify the anomaly and also to raise no
anomaly on this account in future. 1t was decided to
step up the Basic Pay of 47 Tradesmen out of 67
Tradesmen whose Basic Pay was {ound to be less
compared to the worker/security guard who are
juniors to them by granting additional increments to

' . E T A A R A B T TR N S0 L

the 47 Tradesmen ranging from one increment to six
increments w.e.f 1-7-2003. Against the said terms
and afier getting the bencfits the present dispute is
raised. As per the said agreement there was no pay

_anomaly in the Basic Pay of D. Balakrishnan whose

Basic Pay as on 1-7-2003 was found tobe Rs. 7,940
whereas Basic Pay of M, Gapidhas, Security Guard
juniorio him was Rs. 7,840 as on 1-7-2003. Hence
there was no question of grant of additional
inctement. As regards D. Mohandhas, his Basic Pay
as on 1-7-2003 was Rs. 7,550 whereas that of M.
Gopidhas was Rs. 7,840. Three additional increments
were added to the Basic Pay of Mohandas and his
pay was re-fixed as Rs. 7,940 as on 1-7-2003, thus
rectifying the anomaly. Claim for futurc anomaly is
not justified. Regarding comparison of Basic Pay of
Sri M. Gopidhas with Sri D. Balakrishnan there was
no pay anomaly as on 1-7-2003 with Sri M. Gopidhas
as per the agrcement. Whereas in respect of Sri D.
Mohandhas, he was granted three additional
increments, hence the dispute could not have been
raised with respect to the two members with Sri M.
Gopidhas. The Tradesmen category stands to gain
in terms of promotion in the tong run with jess number
of years 1o reach the highest category. Petitioner
cannot keep on raising anomalics one afier the other.
Tribunal cannot go beyond the scope of reference.
The fixation of Basic Pay is as per 8-12-2005
scttlement. There is no comparison by Respendent
for fixation of Basic Pay. It isby 8-12-2005 scttlement
signed by the Petitioncr Union too that the change
was brought about in fixation of pay-scale of diffcrent
employees as a one-time measure. The claim beyond
the scope of and out of the terms is not maintainable.
On the move of all the Unions including Petitioncr
for a complete review of anomaly cases among
Tradesmen vs. other categories for an armicable
settlement in a final solution bilateral discussions
are on. Hence the claim is only to be dismissed.

5. Rejoinder Statement in a nutshell is as follows :

The comparison made by the Respondent is not as
per settlement. Sri D. Balakrishnan, a Senior
Tradesman was granted lesscr pay than his juniors
like T. Vijayakumar in the scale of Tradcsman Section.

6. Reply Statement in a nutshell is as follows :

8-12-2005 settlement was with a view to only bridge
the pay difference of Senior Tradesman on par with
junior workers by granting increments w.e f. 1-7-2003
as a one-time measure with no right to place any
more anomalies in future. Having settled in the
agreement with their eyes open and cnjoyed the
benefits petitioner cannot raise further anomaly. The
said settlement cannot be circumvented by the
petitioner.
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7. Points for consideration are :

(@ Whether non-consideration of request of
$/8ri D. Balakrishnan and D. Mohandhas
seniors against Sri M. Gopidhas, junior getting
more pay than them is justified or not ?

(t) To what relief the concerned workmen are
entitled ?

8. The evidence consists of the testimony of WW1
and Ex. W] to Ex. W5 on the petitioner’s side and the
testimony of MW1 and Ex. M1 to Ex. M13 on the
Respondent’s side.

Points (i) & (ii) :

9. Heard both sides. Perused the records,
documents, evidence and written arguments on either side.
Both sides argued keenly in terms of their contentions in
the respective pleadings with reference to documents,
cvidence and quoting rulings of higher courts. The
challenge is against not granting any increment to Sri D.
Balakrishnar, C. No. 1340 as Tradesman and granting only
three increments to D. Mohandhas compared with M.
Gopidhas. The comparison made by the Management for
the above purpose is assailed as being not as per the
settlement dated 8-12-2005 and as wrong. The fixation of
pay of D. Balakrishnan and D. Mohandhas is impugned as
being not proper and as being not on par with their juniors.
The case, of the Respondent is that the reference is in
regard to dispute regarding fixation of pay scale of D.
Balakrishnan and D. Mohandhas on par with their junior
M. Mohandhas and not with reference to Sri T. Vijaya
Kumar, Tradesman (C), Turner. Further according to the
respondent pay and service benefits of the various workers
under different posts are fixed as per R & P Rules together
with negotiations and settlement with the Unions. Again
according to the Respondent, due to different terms and
conditions of service prescribed for the post of Worker/
Security Guard initially appointed in W2 and that for the
post of Tradesman initially appointed in W-3 anomaly had
arisen with reference to Basic Pay whereby during the
period of, some of the workers/security guards appointed
in W-2 and junior to some of the Tradesmen appointed in
W-3 grade are drawing higher basic pay occasioned
primarily due to difference in number of years for the
training period and the number of years of service required
for promotion from W-2 to W-3 and W-3 to W-4. It is against
this temporary phenomena rectification request began to
cmanate to resolve which anomaly revision of R & P Rules
became necessary. Without resorting to revisionof R & P
Rules as a special case 8-12-2005 settlement was reached
Just to bridge the Basic Pay difference of the Senior
Tradesman on par with the junior workers by granting
increments w.¢ f. 1-7-2003 as a one-time measure. In terms
of the said scttlement discernibly there was no pay anomaly
in the Basic Pay of D. Balakrishnan comparing to that of

M. Gopidhas. But as regards anomaly in the Basic Pay of
811 D. Mohandhas with that of M. Gopidhas the anomaly
was rectified by granting three additional increments to
the Basic Pay of Mohandhas. The argument of the
petitioner that the rectification is not in terms of the
8-12-2005 settlement is discernibly incorrect. Petitioner has
to confine to the terms of the reference whereunder the
comparison is to be made with Gopidhas, a junior Security
Guard and not with that of the Basic Pay of T. Vijayakumar,
Tradesman-III. Though petitioner has had a case that at
the stage of conciliation the dispute was regarding
comparison of Basic Pay of the two members -of the
Petitioner Union with the Basic Pay of T. Vijayakumar, '
Tradesman-II1, that is an argument without any sound
edifice in the pleadings or mention in the reference. The
Tribunal cannot go beyond the scope of the reference. It
also cannot enlarge the scope of the reference by taking
within it any matters other than that which are incidental
to the reference. That “something incidental to a dispute”
must therefore mean something happening as a result of
or in connection with the dispute or associated with the
dispute. This dispute is the fundamental thing while
something incidental thereto is an adjunct to it. Something
incidental, therefore cannot hurt the root of the main thing
to which it is an adjunct. Admittedly the Basic Pay of S/Sri
Balakrishnan and Mohandhas was actually compared with
Mr. Gopidhas. It also stands proved by way of oral and
documentary evidence such as Ex. M9 and Ex. M10. There
is no further scope for comparison of their Basic Pay with
Gopidhas in view of the inhibition in the settlement against
future claims for anomaly rectifications. There is no scope
for comparison with the Basic Pay of Mr. Vijayakumar
which is not the terms of reference. The fixation of the pay
of both Mr. D. Balakrishnan and D, Mohandhas is in terms
of the 8-12-2005 settlement on comparison with Sri M.
Gopidhas, junior worker getting more pay than them and
once that has been done there cannot be any claim for
further request for rectification which is not provided for
or is not contemplated under the settlement. The claim is
beyond the scope of and out of the settlement terms and
therefore is not maintainable. Therefore, the non-
consideration of request of Mr. D. Balakrishnan and D,
Mohandhas against M. Gopidhas, junior worker is justified
and Petitioner Union is not entitled to any relief in relation
to the claims of their above-said members. However, there
is an un-denied move from all concerned including
Petitioner Union for a complete review of the anomaly
cases among Tradesmen versus other categories for
amicable settlement for a final solution for which there are
ongoing bilateral discussions. Let the said discussions
be continued so as to reach an amicable settlement with
the required efficacy from the points of view of both partics
in order to maintain and keep intact the industrial harmony,
one of the magnanimous objectives sought to be achieved
by the enactment of Industrial Disputes Act.
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10. The reference is answered accordingly.

~ (Dictated to the P.A., transcribed and typed by him,
corrected and pronounced by me in the open court on this
day the 22nd November, 2012).

A.N.JANARDANAN, Presiding Officer

Withesses Examined :

For the 1st Party/ WW]1, Sri J. Mohammed Rabi

Petitioner

For the 2nd party/ MW1, Sri S. V. Ramakrishnan

Management

Documents Marked :

Onithe Petitioner’s side :

Ex.No.  Date Description

ExW1 14-122009  Amended name of the Ist
Party

Ex. W2 08-12-2005  Settlement between 1st Party
and 2nd Party

Ex.W3 04-02-2005  Office Order for pay revision
of Balakrishnan

Ex. W4 04022006  Office Order for pay revision
of Vijayakumar

ExsW35 04-02-2006  Office Order for pay revision
of Mohanraj

Orl the Management’s side :

Ex|No, Date Description

ExiMI 30-07-2012  Authorization givento SriS. V.
Ramakrishnan, Officer (Legal)
1o file Proof Affidavit on behalf
of the Respondent/
Management

Ex M2 08-03-1989  Copy of the Memorandum of
Settlement and Promotion rule
dated 6-3-1989

Fx M3 (1-07-1993 Revised scales of Pay we.f.
1-7-1993

Fy M4 21022002 Copy of the Revised Settlement
and Promotion rule dated
6-3-1989

Fx M3 0147-1998  Revised scales of Pay w.e.f.
1-7-1998

Ex Mt 25032003 Copy of the Revised Sctilement

and Promotion rule dated
21-2-2002

Fx M™ 0}07-2003 Revised Scales of Pay wel

1-7-2003

Ex M8 08-12-2005 Copy of the Minutes of
Discussion between
Representative of the
Respondent and the workmen

rep. by its unions

Ex M9 014072008  Revised scales of Pay w.e.l.

1-7-2008

ExM10 — Pay comparison between D.

Balakrishnanand M. Gopidhas

ExMl1 o Pay comparison between D.
Mohanadhass and M.

Gopidhas

List of Tradesman and workers/
Attender/Security Guard etc.

ExM12 —

ExMI13 — List of Tradesmen compared

with workers
¢ faoeft, 19 feamar, 2012
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New Delhi, the 19th December, 2012

§.0. 94.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 1/2007)
of the Central Government Industrial Tribunal-cum-Labour
Court, Lucknow, now as shown in the Annexure, in the
Industrial Dispute between the employers in relation to
the management of M/s. L.B.P. Co. Lid., Noida, U.P. and
their workman, which was received by the Central
Governmenti on 14-12-2012.

[No. L-30011/53/2006-IR (M)}
JOHAN TOPNO, Under Secy.

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
LUCKNOW

Present : Dr. MANJU NIGAM, Presiding Officer
L.D. No.01/2007
[L-30011/53/2006-IR(M) dated 14-12-2006]
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BETWEEN

The Secretary/President,
IBP Employees Union,
C/o Sri B.P, Singh.
165, Sector G, ADA Colony,
Kanpur, Lucknow
(Espousing cause of Sti Gaya Prasad)

AND
The General Manager,
1.B.P. Co. Lid,, Regional Office,
E-8, Sector 1,
Noida (U.P)
The Depot Manager,
IBP Corpn. Ltd.,
Bulk Petroleum Depot,
E-8, Sector-1 Near Amausi Railway Station,
Amausi, Lucknow.

AWARD

1. By Order No. L-3011/53/2006-IR (M) dated
14-12-2006, the Central Government in the Ministry of
Labour, New Delhi in exercise of powers conferred by clanse
(d) of sub section(1) and sub-section (2A) of Section 10 of
the Industrial Disputes Act. 1947 (14 of 1947) referred this
industrial dispute between the Secretary/President, IBP
Employees Union C/o Sri B.P. Singh, E-165, Sector G ADA
Colony, Kanpur Road, Lucknow and the General Manager
(NR) IBP Co. Ltd., Regional Office, E-8, Sector 1 Noida and
Depot Manager, IBP Corpn. Ltd., Bulk Petroleum Depot, E-
8, Sector-1, near Amausi Railway Station, Amausi, Lucknow
for adjudication.

2. The reference under adjudication is :

“Whether the action of IBP Company Ltd. in not
promoting Sh. Gaya Prasad after providing the benefit
of career progression scheme w.e.f. June, 1997 was
legal and justified? If not, what relief the workman is
entitled to ?7”

3. The case of the workman, Gaya Prasad, in brief, is
that he was appointed as Technician Grade II in the year
1992 and he was promoted from Grade. Il to Grade IV on
15-12-1993 under the promotion policy available in the
company. Workman Sri Gaya Prasad belongs to Kori which
comes under the category of Schedule Caste. The workman
further stated that by means of letter dated 15th May, 1997
issued by Sri RK. Ratan, Chief Manager relaxation of
experience for Schedule Caste/Schedule Tribe employees.
Inthe letter it was clearly provided that in promotion under
‘Career Progression Scheme was provided for non-
managerial employees for time bound promotions on merit
in Cluster C,D,E,F and G Schedule Caste/Schedule Tribe
Category employees who have completed three years of
service in the lower grade be considered cligible for
promotion to the higher grade. The workman union stated
that despite fulfilling all requisite qualifications management

has not given him the benefit of the promotion policy ¢ven
not considered for promotion due to somc malafidc
intention. Tt was further stated by the workman union thal
Gaya Prasad was promoted w.e.f. 3-10-2000 on the post of
Foreman (F) Grade V, in Cluster G while he was entitled 10
get the promotion under the aforesaid promotion policy
after completion of three years in the lower gradei.c. in the
year of 1997. It was alleged by the workman union that
junior persons namely Sri $.8. Karan, K K. Grover, Yash
Pal, Hans Raj, J.C. Upadhaya had already been promoted
after providing the benefit of the aforesaid promotion
policy. The workman alleged that he made several
representations to the authorities concerned and ultimately
gave legal notice also but all went in vein, it is clear that
employers have adopied unfair labour practice. It is crystal
clear that the action of the management in not promoting
the workman Sri Gaya Prasad after providing the benefits
of career progression scheme with effect from June, 1997
was neither legal nor justified. Accordingly the workman
has prayed that action of the management in not promoting
the workman after providing the benefits of carcer
progression scheme with effect from June, 1997 he is
entitled to get the promotion with effect from June, 1997
along with all consequential benefits including cost and
expenses of the case.

4. The opposite party field its written statement,
denying the claim of the workman, wherein it has been
submitted that the workman was appointed as Technician,
Grade-1I in Blug Collar Category and subsequently he was
placed as Chargeman (Machine) in Cluster-F in Grade IV
with effect from 15-12-1993. The eligibility criteria for
promotion have been relaxed for SC/ST employees, as per
directives received from the Govt. of India. The carcer
progression scheme (CPS), which is jointly signed by the
Unions and the management, does not provide automatic
promotion. Employees in Cluster C,D,E & F who have
completed 4 years of service in a particular grade arc
considered for promotion to the next higher grade provided
that the marks secured by them are 60 or more. Thisis as
per rule laid down in promotion poticy. The Govt. guidelines
on relaxation policy for SC/ST employees provides
relaxation of 1 years for experience only and as such no
SC/ST employees get promotion automatically after
completion of 3 years. In fact, workman could not secure
required marks i.¢. minimum of 60 and therefore he could
not be considered for promotion. It has been submitted
that when workman became eligible for promotion during
the DPC held in the year 2000. Accordingly, workman was
promoted as Foreman (Field) in Grade V in Cluster : C :
w.ef 3-10-2000. It is submitted that juniors employees
namely Sri $.S. Karan, K K. Grover, YashPal, ].C. Upadhyaya
were promoted as per the criteria of promotion and after
they were found to be meeting the requirements of career
progression scheme. It was submitted that action of the
management for not promoting the workman in June, 1997
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is based on the provisions of career progression scheme
and as soon as he was found fulfilling the requirements of
the promotion scheme, he was promoted we.f. 3-10-2000.
The'workman has been promoted from time to time on the
basis of his eligibility for promotion in accordance with the
provisions of career progression scheme of the Company.
The workman was not promoted in the year 1997 as he was
not eligible for promotion and as such he is not entitled for
any consequential benefits. It has been submitted that no
unfair labour practice has been adopted by the company
as afleged by the workman. The opposite party prayed that
for not promoting the workman concerned is legal and
justified. As such workman is not entitled to any relief
whatsoever.

5. The workman has filed its rejoinder; wherein he
has not brought any new fact apart from reiterating the
averments alrcady made by him in his statement of claim.
The rejoinder was filed by workman on 22-9-2010 thereafter
case was fixed for filing documents and evidence of
workman when the evidence and documents were not
filetl by workman on 10-11-2010, 16-12-2010, 31-11-2011,
103-2011,27-4-2011, 24-5-2011, 21-7-2011, 21-9-2011,
14-10-2011, 09-12-2011, 19-1-2012, 6-3-2012, 3-5-2012,
5.7-2012,23-8-2012, 26-9-2012 and 21-11-2012. On
14-10-2011 the case was fixed for opposite party evidence.
Neijther the workman appeared in the witness box nor any
affidavit in support of claim has been filed by him even
though time was given to him repeatedly but he failed to
fild evidence in support of his case. Consequently the case
was reserved for award considering the long pendency of
the case and reluctance of the workman to pursue the case.

6. It is well settied that if a party challenges the legality
of order the burden lies upon him to prove itlegality of the
order and if no evidence is produced, the party invoking
jurisdiction of the court must fail. In the present case burden
was on the workman to set out the grounds to challenge
the not providing the benefit of career progression scheme
w.e.f, June 1997 was illegal. {t was the case of the workman
that he was entitled for promotion as per carecr progression
scheme but not filed any oral or documentary evidence.
This claim has been denied by the management; therefore,
it was for the workman to lead evidence to show that he
was cntitled for promotion as per career progression
scheme.

7. In 2008 (118) FLR 1164 M/s. Uptron Powertronics
Employees Union, Ghaziabad through its Secretary Vs
Presiding Officer, Labour Court (1I), Ghaziabad & Others,
Hon’ble High Court relied upon the law settled by the
Apex Court in 1979 (39) FLR 70 (SC) Shanker Chakravarti
Vs, Britannia Biscuit Co. Ltd., 1979 (39) FLR 70 (SC} VK.
Raj Industries Vs. Labour Court and Others, 1984 (49)FLR
38 Airtech Private Limited Vs. State of U.P. and Othersand
1996 (74) FLR 2004 (Alid.) Metritech India Ltd. Vs. State
of U.P and Others; wherein it was observed by the Apex
Court

(IR AT T E o N N TR T ] [0 o i

“that in absence of any evidence led by or on behalf

of the workman the reference is bound to be

answered by the Court against the workman. In such

a situation it is not necessary for the employers to

lead any evidence at all. The obligation 10 lead

evidence to establish an allegation made by a party.
is on the party making the allegation. The test would,
who would fail if no evidence is led.”

8. In the present case the workman has stated that
he was entitled for promotion as per career progression
scheme but has not produced any document and evidence
in support of his case.

9. Mere pleadings are no substitute for proof. Initial
burden of establishing the fact for promotion as per career
progression scheme is upon the workman which he failed
to discharge. There is no reliable material for recording
findings that the workman was entitled for promotion.

10. Accordingly, the reference adjudicted against the
workman Sri Gaya Prasad and T come to the conclusion
that workman is not entitled to the relief claimed.

11. Award as above.

Lucknow : Dr. MANJU NIGAM, Presiding Officer
23-11-2012.
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New Delhi, the 19th December, 2012

§.0. 95.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 17/2008)
of the Central Government Industrial Tribunal/Labour
Court, No. 1, Mumbai, now as shown in the Annexure, in
the Industrial Dispute between the employers in relation
to the management of M/s. Birla Sun Life Insurance
Company Ltd. and their workman, which was received by
the Central Government on 14-12-2012.

[No.L-17012/48/2008-IR (M)}
JOHAN TOPNO, Under Secy.

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL/LABOUR COURT
No. 1, MUMBAI

JUSTICE G S. SARRAF, Presiding Officer

B AR NI L 0 1 ot b - SSRGS ke bob e o b ok mal M b e
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Reference No. CGIT-1/17 of 2008

¥ “Employers in relation to the management
of Birla Sun Life Insurance Company
Lid,

Parties

AND
Their Workman (Suresh Nagappa Bhange)
APPEARANCES:

For the first party . Mr Satish C. Hegde, Adv.
For the workman . Mr. S. Parades, Adv.
State : Maharashtra

Mumbai, dated the 3rd day of December, 2012,

AWARD

1. In exercise of powers conferred by clause (d) of
sub-section (1) and sub-section (2A) of Section 10 of the
Industrial Disputes Act, 1947 the Central Government has
referred the following dispute for adjudication to this
Tribunal :

“Whether there is employer-employee relationship
existed between the management/company and Shri
Suresh Nagappa Bhange on the date of alleged
termination of lus services. If so, whether the demand
of Shri Bhange for reinstatement in service with full
back wages and continuity of services w.c.f.
30-5-2005 is legal, proper and just ? What relief Shri
Bhange is entitled to and from which date and what
other directions are necessary in the matter. ”

2. According to the statement of claim filed by the
second party workman he was in the employment of M/s.
Birla Sun Life Insurance Company as a driver since 1994.
He put in more than 11 years of continues service and his
last drawn wages were Rs. 7,250 p.m. His services were
orally terminated on 30-5-2005 by the first party without
any notice or enquiry. He has, therefore, prayed that he be
reinstated with full back wages.

3. According to the wriiten statement the second
party workman was never employed by the first party and,
therefore, there never existed cmployer-employee
relationship betwcen the two. The first party was
tncorporated on 4-8-2000 and thus therc is no question of
the first party employing the sccond party before that date.
The second party workman was employed as a personal
driver of one Kedar Mulgund and that appointment letter
was issued by Kedar Mulgund and not by the first party.
The first party has never employed any driver for any of
its officers or exccutives and there is no such post or
position in the first party. Before working with Kedar
Mulgund the second party workman was working with
Vijay Singh before the first party was incorporated and
this shows that the second party workman was personal

driver of Vijay Singh. According to the written statement
when there is no employer-employee relationship between
the parties there is no question of termination much less an
illegal termination of the second party workman by the first
party. It has, therefore, been prayed that the reference be
dismissed.

4. The second party workman has filed rejoinder
wherein he has reiterated his stand.

5. The second party workman has filed his affidavit
and he has been cross-examined by learned counsel for
the first party. The first party has filed affidavits of Ganesh
Poojary and Kedar Mulgund who have been cross-
examined by leamned counsel for the second party workman.

6. Heard Mr. Paradesi learned counsel for the second
party workman and Mr. Hegde for the first party.

7. The second party workman has stated in his cross
examination :

“I did not apply for job in the first party. This is

correct that I used to get my salary first from

Viaysingh then from Sunny Oberoi and then from

Kedar Mulgund. I used to get the salary in cash and

I used to sign on a voucher” '

It is thus cjear that the second party workman has
never applied for job in the first party. There is no
appointment letter issued by the first party in favour of the
second party workman. The second party workman does
not say that his salary was paid by the first party but he
states that he was paid salary first by Vijaysingh, then by
Sunny Oberoi and then by Kedar Muigund.

8. The second party workman has produced Ictters
Ex. W-110 Ex. W-4. Ex. W-1 is a letter from Sunny Oberoi,
Ex. W-2 and Ex. W-4 are letters from Vijaysingh and Ex. W-3
isa letter from Kedar Mulgund and from all these ietters it
is clear that the second party workman was personal driver
of the persons issuing the letters.

9. There is thus nothing on the record to establish
the relationship of employer-employee between the partics.
Rather the evidence on the record shows that the workman
was never employed by the first party.

10. It is clear from the above discussion that the
second party workman has miserably failed to prove
employer-employee relationship between him and the first
party. In view of this the demand of the second party
workman for rcinstatement in service with full back wages
and continuity of service with effect from 30-5-2005 is wholly
improper, unjust and without any legal basis.

11. Thus the second party workman is not entitled 1o
any relief.

Award is passed accordingly.
JUSTICE G S. SARRAF, Presiding Officer
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New Delhi, the 19th December, 2012

$.0. 96.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Gavernment hereby publishes the Award (Ref. No. 115/
2011)of the Central Government Industrial Tribunal-cum-
Labour Court No. 1, Delhi, now as shown in the Annexure,
inhe Industriai Dispute between the employers in relation
{0 the management of M/s. Haryana Minerals Ltd., Gurgaon
and their workman, which was received by the Central
Gavernment on 14-12-2012.

[No. L-29025/5/2007-IR (M)]
JOHAN TOPNO, Under Secy.

ANNEXURE

BEFORE DR. R. K YADAV, PRESIDING
OFFICER, CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL NO. 1,
KARKARDOOMA COURTS
COMPLEX, DELHI

1. D. No. 115/2011

Shri Udham Singh,

Sjo ShriPal Singh,

Vill. Mewla Maharajpur PO,
Amar Nagar, Tehsil & Distt.
Faridabad

... Workman
Versus

The Managing Director,
Haryana Minerals Ltd.,
Vanijay Nikunj, Phase-5,
Udyog Vihar HSIDC Complex,
Gurgaor; Haryana

... Management
AWARD

A company with the hame of M/s. Haryana Minerals
Ltd. (in short the Company) was incorporated in 1972 asa

wholly owned subsidiary of Haryana State Industrial
Development Corporation. The Company was granted lease
rights in the area of stone mining. It tock 34 mines on lease
from the State Government. The Company used to excavate
stones and supply it as raw material to stone crushers,
operating in Suraj Kund, Lakhanpur, Lakkarpur, Kattan,
Gurukul, Badkhal, Pallinangla, Saraikhwaja, Anangpur and
Ballabgarh. Shri MC Mehta, an environmental activist, filed
a writ petition before the Apex Court, being CWP No. 4677
of 1985, wherein the Apex Court passed order on
15-5-1992, which runs as under :

“For the reasons to be recorded and pronounced at
a later stage we order and direct as under :

(1) The mechanical stone crushers established/
operating in Lal Kuan, Anand Parbat, Rajokri,
Tughlakabad and in any other area of Union
Territory of Delhi shall stop operating/
functioning with effect from August 15, 1992.
No stone crusher shall operate in the Union
Territory of Delhi from August 15, 1992 onward.

@) The mechanical stone crushers established/
operating in Suraj Kund, Lakhanpur, Lakkarpur,
Kattan, Gurukul, Badkhal, Pallinangla,
Saraikhwaja, Anangpur and Ballabgarh areas of
Haryana shall stop operating/functioning with
effect from August 15, 1992. No stone crusher
shall operate in the above said arcas from August
15, 1992 onwards.

(5) The stone crushers, in respect of which closure-
orders/directions have been issued by the
Central Pollution Control Beard under Section
31 A of Air (Prevention and Control of Pollution)
Act, 1981 or by the Central Government under
Section 5 of the Environment (Protection) Act
1956, shall stop functioning/operation with
immediate effect.”

2. In compliance of above orders, all stone crushers
operating in above areas stopped working. Since stone
crushers had to stop working, there were no buyers for the
products of the Company. The Company made best efforts
to find buyers elsewhere. When it could not find any
economical buyer for its products, it decided to stop
production and surrender lease of the mines. The Company
retrenched 234 surplus employees on 21-12-1992, after
making payment of their statutory dues. Shri Udham Singh,
was one of the employees, who were retrenched by the
Company on 21-12-1992.

3. After a gap of more than 15 years, Shri Udham
Singh raised a demand for reinstatement of his services on
the Company. When his demand was not conceded to, he
raised an industrial dispute before the Conciliation Officer.
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Since the Company contested his claim, conciliation
proceedings ended into a faiture. On consideration of failure
report, so submitted by the Conciliation Officer, the
appropriate Government referred the dispute torthe Central
Government Industrial Tribunal No. II, New Delhi, for
adjudication, vide Order No. L 29025/5/2007-IR (M), New
Delhi dated 25-2-2008, with following terms :

“Whether action of the management of M/s. Haryana
Minerals Ltd., Gurgaon in terminating services of
Shri Udham Singh, ex-Bill Clerk, with effect from
21-12-1992 is just, fair and legal ? If not, to what relief
the workman is entitled to and from which date ?**

4. Claim statement was filed by Shri Udham Singh
pleading that he was appointed as bill clerk by the Company
on 15-4-1990. His consolidated salary wasRs. 1165.00 per
month. He was appointed against permanent vacancy. His
work and conduct were satisfactory. He never gave any
chance of complaint to the Company. His services were
terminatcd by the Company on 21-12-1992. At the time of
termination of his service, Company had neither displayed
seniority list nor notice or pay in liev thereof was given to
him. Retrenchment compensation was also not paid to him,
He claims reinstaiement in service of the Company with
continuity and full back wages.

5. Claim was demurred by the Company pleading
that there were 34 mines which were taken on lease from
the State Government. Renewal of lease of mines was to be
decided by the State Government, hence it was beyond its
control to get lease of mines renewed. Therefore, the
Company engaged workmen of various categories on daily
rate and casual basis. Claimant was engaged on casual
basis.

6. The Apex Court, in writ petition, being CWP No.
4677 of 1985, passed order on 15-5-1992 directing all
mcchanical stone crushers established/operating in Suraj
Kund, Lakhanpur, Lakkarpur, Kattan, Gurukul, Badkhal,
Pallinangla, Saraikhwaja, Anangpur and Ballabgarh areas
to stop operating/functioning with effect from 15-8-1992,
No stone crusher was allowed to operate in aforesaid areas
from 15-8-1992 onwards. In compliance of the said order, all
stoner crushers working in aforesaid areas stopped
functioning. Since the Company was producing stones,
which was raw material for stone crushers, it lost its market.
It could not find any buyers elsewhere, hence it had to
decide to stop production and surrender lease of mines,
referred above. After making all adjustments, it came to
light that 234 employees of different categories became
surplus. The Company had retrenched those employees
on 21-12-1992, after making payment of their legal dues,
viz. Salary of notice period, gratuity, retrenchment
compensation and their other allowances. Claimant was
one of the employees, who were retrenched. His dues,
including notice pay and retrenchment compensation, were

paid.

4859 GIf12 —13

7. The Company further pleads that the claimant was -
retrenched on 21-12-1992, He raised a dispute under
reference after a long gap of 16 years. Claim raised by the
claimant is liable to be discarded on this count, pleads the
Company.

8. The Company opted to abandon the proceedings
since 2-2-2010, hence, it was proceeded ex-parte vide order
dated 9-11-2010.

9. Vide Order No. Z-22019/6/2007-IR (C-II), New Delhi
dated 30-3-2011, the case was transferred 1o tihis Tribunals,
for adjudication, by the appropriate Government.

10. Since the Company stood liquidated and facts
were not disputed, the claimant opted not to adduce any
cvidence in the matter.

11. Arguments were heard at the bar Shri Lalit Narain,
authorised representative, advanced arguments on behalf
of the claimant. None came forward to raise submissions
on behalf of the Company. { have given my carcful
consideration to the arguments advanced at the bar and
cautiously perused the record. My findings on issues
involved in the controversy are as follows.

12. One may arguc that the Company was
incorporated in 1972 as a wholly owned subsidiary of
Haryana State Industriai Development Corporation. Under
these circumstances, the Central Government was not the
appropriate Government for making reference of the dispuic
to this Tribunal for adjudication. For an answer to this
proposition, legal framework is to be noted. Clause (a) of
Section 2 of the Industrial Disputes Act 1947 (in short the
Act) defines appropriate Government. It would be expedient
to consider definition of the phrase ‘appropriate
Government’. Consequently, definition of the phrase is
extracted thus :

“2(a) ‘appropriate Government’ means—

() in refation to any industrial dispute concerning
any industry carried on by or under the
authority of the Central Government or by a
railway company or concerning any such
contralled industry as may be specified in this
behalf by the Central Government or in relation
to an industrial dispute concerning a Dock
Labour Board established under Section 5A of
the Dock Workers (Regulation of Employment)
Act, 1948 (9 of 1948), or the Industrial Finance
Corporation of India Limited formed and
registered under the Companies Act, 1956 (1 of
1956) or the Employees’ State Insurance
Corporation established under Section 3 of the
Employees’ State Insurance Act, 1948 (34 of
1948), or the Board of Trustecs and the State
Board of Trustees under Section 5A and Section

5B, respectively, of the Employees’ Provident
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(i)

Fund and Miscellaneous Provisions Act, 1952
(19 of 1952), or the Life Insurance Corporation
of India established under Section 3 of the Life
Insurance Corporation Act, 1956 (31 of 1956), ot
the Oil and Natural Gas Corporation Limited
registered under the Companies Act, 1956 (1 of
1956), or the Deposit Insurance and Credit
Guarantec Corporation established under
Section 3 of the Deposit Insurance and Credit
Guarantee Corporation Act, 1961 (47 of 1961), or
the Central. Warehousing Corporation
established under Section 3 of the Warchousing
Corporations Act, 1962 (58 0f 1962), or the Unit
Trust of India established under Scction 3 of
the Unit Trust of India Act, 1963 (52 of 1963), or
the Food Corporation of India established under
Section 3, or a Board of Management cstablished
for two or more contiguous States under
Section 16, of the Food Corporation Act, 1964
(37 of 1964), or the Airports Authority of India
constituted under Section 3 of the Airports
Authority of India Act, 1994 (55 of 1994), ora
Regional Rural Bank established under
Section 3 of the Regional Rural Banks Act, 1976
(21 of 1976), or the Export Credit and Guarantee
Corporation Limited or the Industrial
Reconstruction Corporation of India Limited, the
National Housing Bank established under
Section 3 of the National Housing Bank Act,
1987 (53 of 1987) or the Banking Service
Commission Act, 1975 or an air transport service,
or a banking or an insurance company, & ming,
an oil field, a Cantonment Board, or a major port,
an company in which niot less than fifty one
per cent of the paid up share capital is held by
the Central Government, or any Corporation, not
being a Corporation referred to in this clause,
established by or under any law made by
Parliament, or the Central public sector
undertaking, subsidiary compaites set up by
the principal undertaking and autonomous
bodies owned or controlied by the Central
Government, the Central Government; and

in relation to any other industrial dispute, the Siate
public sector undertaking, subsidiary companies
set up by the principal undertaking and
autonomous bodics owned or controiled by the
State Government, the State Government ©

Provided that in case of a dispute between
a contractor and the contract labour employed
through the contractor in any industrial
establishment where such dispute first arose,
the appropriate Government shall be the Central
Government or the State Government, as the case

may be, which has control over such industrial
establishment™

13. In relation to an industrial dispute, appropriatc
Ciovernment can either mean the Central Government or
the State Government. The Central Government has been
defined under Section 3(8) and the State Government under
Section 3(60) of the General Clauses Act, 1897. In relation
to an industrial dispute concerning :

Y

@

6

@

®

©)

®

®

(10)

(1)

(12)

(13)

an industry carried on or-under the authority of
the Central Government, or a railway company, or

a such controlled industry as may be specified in
this behalf by the Central Government, ot

a Dock Labour Board established under Section
5A of the Dock Workers (Regulation of
Employment) Act, 1948 (9 of 1948), or

the Industrial Finance Corporation of India
Limited formed and registered under the
companies Act, 1956, or

the Employees’ State Insurance Corporation
established under Section 3 of the Employees’
State Insurance Act, 1948 (34 of 1943), or

the Board of Trustees constituted under Section
IA of the Coal Mines Provident Fund and
Miscellaneous Provisions Act, 1948 (46 of 1948),
or

the Central Board of Trustees and the State Boards
of Trustees constituted under Section SA and
Section 5B respectively, of the Employces’
Provident Fynd and Miscellaneous Provisions
Act, 1952(19 of 1952), or

the Life Insurance Corporation of India
established under Section 3 of the Life Insurance
Corporation Act, 1956 (31 0f:1936), or

the Oil and Natural Gas Corporation Limited
registered under the Companies Act, 1956, or

the Deposit Insurance and Credit Guaraniee
Corporation established under Section 3 of the
Deposit Insurance and Credit Guarantee
Corporation Act, 1961 (47 of j961), or

the Central Warehousing Corporation established
under Section 3 of the Warchousing Corporations
Act, 1962 (58 of 1962), or

the Unit Trust of India established under Section
3 of the Unit Trust of India Act, 1963 (52 of 1963),
or

the Food Corporation of India established under
Section 3 of the Food Corporation Act, 1964 (37
of 1964), or
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(14) a Board of Management established for two or
more contigious States under Section 16 of the
Food Corporations Act, 1964 (37 of 1964), or

(15) the Airports Authority of India constituted under
Section 3 of the Airports Authority of India Act,
1994 (55 of 1994), or

(16) aRegional Rural Bank established under Section
3 of the Regional Rural Banks Act, 1976 (21 of
1976), or

{17y the Export Credit and Guarantee Corporation
Limited, or

(18) the Industrial Reconstruction Bank of India
Limited, or
{19) the National Housing Bank established under

Section 3 of the National Housing Bank Act, 1987
(53 0f 1987),0r

(20) an air transport service, or
{21) abanking company, or
(22) an insurance company, or
(23) amine, or

(24) anoilfield, or

{25) aCantonment Board, or
{(26) amajor port, or

(27) any company in which not less than fifty-one per
cent of the paid-up share capital is held by the
Central Government, or

(28) any corporation, notbeing a corporation referred
to in this clause, established by or under any law
made by Parliament, or

(29) the Central public sector undertaking, or

{30) subsidiary companies set up by the principal
undertaking and autonomous bodies owned or
controlled by the Central Government, the
appropriate Government would mean the Central
Government.

14. In relation to an industrial dispute appropriate
Government can either mean Central Government or State
Government. In relation to any industrial dispute, other
than those specified in sub-clause (i) of clause (a) of
Section 2 of the Act, appropriate Government would be
State Government. In other words, all industrial disputes
which are outside the purview of sub-clause (i) are concern
of the State Government under sub-clause (ii) of ¢lause (a)
of Section 2 of the Act. Thus, the general rule is that an
industrial dispute raised between employer and his
employee would be referred for adjudication by the State
Government, except in cases falling under Section 2(a)(i) of

the Act. Consequently, where industrial dispute which does
not fall within the ambit of Section 2(a)(i)*of the Act,
appropriate Government cannot be the Central Government.

15. Clause (1b) of Section 2 of the Act defines mine as
‘mine’ defined in clause (j) of sub-section (1) of Section 2
of the Mines Act, 1952, Mine in relation to an industrial
concerning ‘mines’ used in clause (a) of Section 2 of the
Act has to be construed with reference to broad function
of the industry given in the Act. An employee, employed in
any mining operation, for the propose of searching or
obtaining minerals by extraction, including all brings, bore
holes, oil wells and other modes of working, enumerated in
the definition of mines can be stated 1o be employed in a
minc. But uniess a person is so employed, he cannot be
said to be engaged in a mine or any kind of working
incidental to or connected with mining operation. As the
facis of the present contraversy unfold the claimant was
cinployed as a bill clerk in one of the mines, which had to
be stopped on account of missives given by the Apex
Court in the precedent referred above. Therefore, it is
cvident that the claimant was employed in a mine. The
appropriate Government was the Central Government to
make reference of the dispute for adjudication.

16. As conceded on behalf of the claimant, a few of
retrenched, employees challenged their order of
retrenchment before the Punjab and Haryana High Court
vide CWP No. 2293 of 1993 and CWP No. 6331 of 1993,
Those writ petitions were disposed of by the High Court
vide order dated 4-2-1994. When order passed by the High
Court is perused, it came to light that payment of notice
pay and retrenchment compensation to its employees by
the Company was not in dispute. It was only agitated that
provisions of Section 25F of the Act were not applicable
since the Company had employed more than 100 employees.
The claim was raised that provisions of Section 25N of the
Act were applicable. Out of the judgement handed down
by the High Court of Punjab and Haryana, it is evident that
the Company had retrenched its 234 surplus employees on
21-12-1992 after making payment of their legal dues, such
as salary of notice period, gratuity, retrenchment
compensation, pay and other allowances admissible to
ther, Thus, it is crystal clear that the Company had stopped
its functions, when it lost buyers, as an aftermath of the
orders passed by the Apex Court on 15-5-1992. The
Company had retrenched surplus 234 employees and pre-
conditions for retrenchment, contained in Section 25F of
the Act, were complied with. Thus, it is crystal clear that
there is no dispute to the proposition that provisions of
Section 25F of the Act were complied with the Company.
No. illegality and unjustifiability in action of the Company
in retrenching services of the claimant has been brought to
the light of the day.

17. The Company had closed its business activities
in areas of Suraj Kund, Lakhanpur, Lakkarpur, Kattan,
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Gurgkul, Badkhal, Pallinangia, Saraikhwaja, Anangpur and
Ballabgarh where mechanical stone crushers were
openating. At that time, claimant along with other 233
persons was retrenched. Notice pay and retrenchment
compensation was paid to him. Subsequently, company
stoodi liquidated in the year 2006, which fact is admitted on
behalf of the claimant. Under these circumstances, it is
appdrent that the claimant has no claim for reinstatement in
service with continuity and full back wages.

18. There is other [acet of the coin. Services of the
claimant were retrenched on 21-12-1992. After receipt of
notice pay and retrenchment compensation, claimant went
intolibernation. He came out of slumbers after a long gap
of 14 vcars. Whether this delay in raising the dispute would
comg in the way of the claimant io seek relief ? For an
answer, legal propositions are to be looked into. Section
10{ 1) of the Act does not prescribe any period of limitation
for making reference of the dispute for adjudication. The
words “at any time’ used in sub-section (1) of Section 10 of
Act does not admit of any limitation in making an order of
refeience. Law of limitation, which might bar any Civil Court
from giving remedy in respect of lawful rights. cannot be
applied by industrial Tribunals. However, policy of
industrial adjudication is that stale claim should not be
generally encouraged or allowed unless there is satislactory
cxpipnation for delay. In Shalimar Works Ltd. {1939 (2) LLJ
26}, the Apex Court pointed out that though there is no
limitation prescribed in making reference of the disputc to
Indystrial Tribunal, even so, 1t is only reascnable that
dispute should be referred as soon as possible after having
aris¢n 2nd on failure of conciliation proceedings. In Western
Indih Match Company [1970 (2) LLJ 256] the Apex Court
obsarved that in exercising its discretion, Government will
take into account time which has lapsed between its earlier
decision and the date when it decides to consider it in the
intejest of justice and industrial peace to make the reference
for adjudication. Same view was taken in Mahabir Jute
Mills L4d.[1975 (2) LLI 326]. ln Gurmail Singh [2000 (1) LLJ
1080] Industrial Adjudicator dismmissed the reference on
the ground that there was delay of 8 years in raising the

dispute, which delay was condoned by the Apex Court .

and it was ordered that the workman would not be entitled
to any back wages for the period of 8 ycars but would be
entitled to 50% of wages from the date it raised the dispute
till the date of his reinstatement. In Prahalad Singh [20(0)
(2) LLJ 1653}, the Apex Court approved the award of the
Tribunal in not granting any relief to the workman who
preferred the claim after a period of 13 ycars without any
reasorabie or justifiable grounds. Relying decision of the
Apex Court, High Court of Delhi ruled in Sher Singh [2008(1)
LLJ 161] that delay in seeking remedy in law ousts the
petitioner. From above decisions, it can be said that the law
relating to delay in raising or reference of disputc is bereft
of any principles, which can be casily comprehended by
the litigants.

19. As projected above, services of the claimant were
retrenched ont 21-12-1992. For the first time, he raised a
demand of reinstatement in the end of 2007. When his
demand was not conceded to, hie raised an industrial dispute
before the Conciliation Officer. Thus, it is evident that till
concluding months of 2007, the claimant cooled his heels.
For more than 15 years, no steps were taken by the claimant.
It is evident that there was no dispute which was existing
or apprehended Lo have been existing. Stale claim put
forward by the claimant ousts him from the legal arena. He
is not entitled to any relief on this count too.

20. Inview of the reasons detailed above, it is evident
that the claimant had not been able to show that the order
of terminating his services passed by the Company on
21-12-1992, was not legal. Justifiability and fairness of the
order have emerged over the record. Claimant is not entitled
to any relief. His claim statement is accordingly, brushed
aside. An award is passed in favour of the company and
against the claimant. It be sent Lo the appropriate
Government for publication.

Dr. R. K. YADAV, Presiding Officer

Dhated - 27-11-2012
=€ el 1y Taraer, 2012

3, 97— st faam sfufram, 1947 (1947
FO14) F YW 17 F LT F FEA GEH GEd
FTA (RN B T s P i T e
% dta, sy | T ot faae 4 #=9 own
Tt FferRoy oW =mamerd, FfE § gae (Wl gem
7/2011) 1 YEHTTR FL6 2, S FH T H 14-12-2012
F WG g a1 |

[H. TA-3001 1/36/2010-3118 3R (TH) ]

New Delhi, the 19th December, 2012

§.0. 97.—In pursuance of Scction 17 of the
Industrial Disputcs Act. 1947 (14 of 1947). the Ceniral
Government hereby publishes the Award (Ref. No 7/2011)
of the Central Government Industrial Tribunal/l.abour
Court, Cochin now as shown in the Anncxure n the
Industrial Disputc between the cmployers in relation to the
management of M/s, Cochin Refinery Emplovees Canteen
Co-operative Socicty, Ambalamughal (Kerala) and their
workman, which was received by the Central Government
on 14-12-2012,

[No. L-3001 1/36/2010-1R (M)
JOHAN TOPNO. Under Secy.
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ANNEXURE

- BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
ERNAKUEAM

PRESENT:
Shri D. Sregvallabhan, B.Sc., LL B., Presiding Officer
(Wednesday the 2 Ist day of November, 2012)
L.D. Ne. 7/2011

The General Secretary,

Cochin Refinery Employees’
Canteen Co-op. Society Centeen
Employees’ Union,
Ambalarmughal

{Kerala)—682 302

By Adv. Shn C. Anil Kumar

Union

The President,

Cochin Refinery Employees’
Canteen Co-operative Society,
Ambalamughal,

(Kerala) ~ 682 302

By M/s. Menon & Pai

Management

This case coming up for final hearing on 15-11-2012
and this Tribunal-cum-Labour Court on 21-11-2012 passed
the following :

AWARD

In exercise of the powers conferred by clause (d) of
sub-section (1) and sub-scction (2A) of Section 10 of the
Industrial Disputes Act, 1947 the Government of India,
Ministry of Labour by Order No. L-30011/36/2010-IR (M)
dated 8-3-2011 referred the following industrial dispute to
this tribunal for adjudication

“Whether the action of the management of
M/s. BPCL Employees’ Co-operative Societies Lid.,
the erstwhiic Kochi Refineries Employees’ Co-
operative Societies Ltd. in not honouring the
commitment made by them to S/Shri SanthoshK.R.,
Murali N., Salim K .M., Aboobacker A K., Shiv
Asankaran T.V., Vinodkumar K.V, Sivan M.B,, Saju
John, Salomon M K., Radhkrishnan €, Shailajan
K.C., James Yohannan, Vimal VJ. and Sancesh T
Joseph in their respective order of punishment is
fair and justifiable ? To what relief they atre
entitled 7

2. This reference is at the instance of Cochin Refinery
Employees’” Canteen Co-operative Society Canteen
Employees’ Union and the challenge is regarding the
validity of the domestic enquiries and the imposition of
penalties on fourteen workmen of the management.

3. They were imposed with different penalties afier
conducting enquiries for unauthorized absence for various
terms. According to the union the enquiries were
conducted in violation of the principles of natural justice
and the punishment imposed is excessive and
disproportionate to the charges found to be proved against
them.

4. Management filed written statement giving the
details as to the unauthorized absence of each of those
workers and contending that the enquiries conducted
against the workmen are legal, fair and proper and in
accordance with the principles of natural justice. The
reference itself is not maintainable as it relates to separate
enquiries against the fourteen workmen. The issue referred
for adjudication is not an industrial dispute as defined
under Section 2(k) of the Industrial Disputes Act. The
penalties imposed on them do not call for any interference
as the acts of misconduct were of grave and serious nature.

5. At the time when the case stood posted for
evidence union has filed memo to the effect that it does
not want to proceed with the reference. Learned Counsel
for the management has submitted that there is no need to
proceed with the reference as the union does not want to
proceed with the matter, Hence the reference is closed.

The award will come into force one month after its
pubtication in the official gazette.

Dictated to the Personal Assistant, transcribed and
typed by her, corrected and passed by me on this the
21st day of November, 2012.

D. SREEVALLABHAN, Presiding Officer
¢ feeett, 19 femar, 2012

0,30, 98, —sitelifin foarg wfufraw, 1947 (1947
1 14) F U 17 F ITE ¥ H3T wOER ded
s Joirw A0 S o, T % Yeuad & dag
fFriral 3t 3% FHeRl # 4, sy F fifte sheifrs
faam 4 #=ta w@R siifrs afustyas e,
AR F W (TR WA 51/2011) FY wedim wedt 2,
N FET TEHR F 14-12-2012 FF WD EHT o ¢

[E T&A-29012/16/2010- 37 3R (T9) ]
Wed 191, =R afEa

New Delhi, the 19th December, 2012

§.0. 98.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hercby publishes the Award (Ref. No. 51/
2011)of the Central Government Industrial Tribunal/Labour
Court, Bhubaneshwar now as shown in the Annexure in the
Industrial Dispute between the employers in relation to the
management of M/s. Sukinda Chromite Mines of TISCO,
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Jajpur and their workman, which was reccived by the
Centmal Government on 14-12-2012.

[No. L-29012/16/2010-IR (M)}
JOHAN TOPNQ, Under Secy.

ANNEXURE

CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAIL-CUM-LABOUR COURT,
BHUBANESWAR

PRESENT:

Shri J. Srivastava,
Presiding Officer, C.GLT.-cum-Labour,
Court, Bhubaneswar

Industrial Dispute Case No. 51/2011
Date of Passing Order — Sth November, 2012
1-29012/16/2010 — IR (M-I}, dated {8-10-2011
BETWEEN:

1. M/s. Naresh Kumar & Co. (P) Lid.,
C/o Sukinda Chromite Mines of TISCO,
At/PO Kalarangiatta, Distt. Jajpur

2. The Deputy General Manager,
Sukinda Chromite Mines of TISCO,
AL/PO Kalarangiatta, Distt. Jajpur, Orissa

... 1st Party-Managements
AND

Their Workman Shri Dukha Bandhu Dehury,
C/o. Shri Pabana Dehury, Al. Sendhaswar,
PO. Muruabil, Via, Badasual, Dhenkanal

...2nd Party-Workman

APPEARANCES:
None - For the 1st Party-Managcments
None © For the 2nd Party-Workman

ORDER

Casc taken up today. None of the parties is present.
Today the case is fixed for expartc evidence of the 2nd
Party-workman, but the 2nd Party-workman is absent. No
application for time has been reccived. As such there has
not come any evidence of the 2nd Party-workman in
support of his claim.

2. The 2nd Party-Workman has also not filed any
document to show and prove he had uninterruptedly and
continuously worked under the management of
MJs. Naresh Kumar & Co. (P) Ltd., C/o M/s. Sukinda

Chromite Mines of TISCO, At./PO Kalarangiatta, Distt.
Jajpur for the period from 2001 to 2010. He has filed two
xerox copies of PF. slips for the year 2002-03 and 2003 to
2004 in his name, but these slips are not the proof of having
served with the 1st Party-Management continuously for a
span running from 2001 to 2010 or evidence to have worked
continuously for 240 days during a period of 12 calendar
months preceding the date of his alleged termination. The
workman has not disclosed in his statement of claim as to
when he was terminated while the schedule of reference
mentions the date of termination as 31-7-2006. In this view
of the matter it cannot be said that he had worked with the
Ist Party-Management No. 1 till 2010. Without any
documentary cvidence supported by oral evidence it
cannot be taken as proved that the 2nd Party-workman
had worked with the 1st Party-Management No. 1
continuously and uninterruptedly for a period of 10 or at
least for 240 days making him cntitled to reinstatement in
service with benefits under Section 25F of the Industrial
Disputes Act, 1947. Therefore, no question arises for
compliance of provisions of Section 25F of the aforesaid
Act by the Management. His alleged termination from
service is quite legal and justified and the 2nd Party-
workman is not entitied to any relief for having failed to
prove his case.

3, The reference is answered accordingly.
Dictated & Corrected by me.
1. SRIVASTAVA, Presiding Officer

¢ fawedt, 20 fagmw, 2012

T, 34T, 99.— 3t faam aifufaw, 1947 (1947
1 14) F1 U 17 B STEOH, HEE WER L 0 F
A GEE (A SR ST wARN & W6, T
§ fafie aiwifine faame § @5 SR AT duE
T ST IR, T |, SRR F T (377 e S2/2UK0)
F T T 2, T FET T A 20-12-2012 F
T BT A

[ . T&-20012/189/2005-3TT% R (HITH-1) ]
= TR, TEAEE, S st

New Delhi, the 20th December, 2612

S.0. 99.—In pursuance of Section 17 of the industrial
Disputes Act, 1947 (14 of 1947), the Central Government
hereby publishes the award (Ref. No. 52/2006) of the Central
Government Industrial Tribunal-cum-Labour Court No. 1.
Dhanbad as shown in the Annexure in the Industrial
Dispute between the cmployers in rclation to thc
management of M/s. ECL and their workman. which was
received by the Central Government on 20-12-20 12.

[No. L-20012/189/2005-IR (CM-1)}
B. M. PATNAIK. Section Officer
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ANNEXURE

CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL NO. I, DHANBAD

In the matter of reference U/S 10(1) (d) (2A) of 1.D.
Act.

Reference No. 52 of 2006

Employer in relation to the management of Lakhimata
Colliery under Mugma Area of M/s. ECL.

AND
Their Workmen.
PRESENT :
SRI RANJAN KUMAR SARAN, Presiding Officer
APPEARANCES:

For the Employers SriD. Verma, Advocate
For the Workman Sri U. P Sinha, Advocate
State : Jharkhand Industry ; Coal

Dated : 4-12-2012
AWARD

By order No, L-20012/189/2005-IR (CM-1),
dt. 1-6-2006, The Govt. of India, Ministry of Labour, has in
exercise of the power of conferred by clause (d) of Sub-
Section (1) and Sub-Section (2A) of Section 10 of the
Industrial Disputes Act, 1947, referred the following
disputes for adjudication to this Tribunal :

SCHEDULE

“Whether the action of the management of Lakhimata
colliery under Mugma Area of M/s. ECL in not
referring Sh. Haru Mahato fan operator to the age
assessment Committee/Medical Board and
consequently superannuating him w.¢.f. 30-6-2005 is
in order ? If not, to what relief is the concerned
workman entitled ?”

1. Both partics appeared after notice. Submitted claim
statements and rejoinder. Case has been posted for evidence
from the side of the management. In the meantime the
workman constantly remained absent for last 10 dates. Even
his lawyer though present did not submit anything, It is
presurned that the workman lost inierest in prosecuting
the case. Presumably this is no dispute subsist between
the parties. No dispute Award passed. Communicate to the

R. K. SARAN, Presiding Officer

8 freeht, 20 feamR, 2012
W, 30, 100.— 3T faeng sifufnm, 1947 (1947
F1 14) S YN 17 % FTHO H, BT WHL . &, @,
TH. @ yaURs ® vag P o S FHER ® 9,

aEy H fafie sieifirs faar & S g dife
i Ud S ARE, [~ 1, YR B e (o €
TEA 40/2007) ! YHIYE F1 2, S H51 WER F
20-12-2012 = I G A
(¥ TE-20012/71/2007- 378 3R (§-1) ]
a1, TR, Y, SR St
New Delhi, the 20th December, 2012

S.0. 100.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 40/2007)
of the Central Government Industrial Tribunal-cum-Labour
Court No. 1, Dhanbad as shown-in the Annexure in the
Industrial Dispute between the employers in relation to the
management of M/s. BCCL and their workman, which was
received by the Central Government on 20-12-2012.

[No. L-20012/71/2007-IR {C-Dj
B. M. PATNAIK, Section Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL (NO. I),
DHANBAD

In the matter of reference U/S 10(1) (d) (2A) of I.D.
Act.

Reference No, 40 of 2007

Employers in relation to the management of E. J. Arca
of M/s. BCCL.

AND
Their Workmen.
PRESENT:
SRI RANJAN KUMAR SARAN, Presiding Officer
APPEARANCES:;

For the Employers None.

For the Workmen None.
State : Jharkhand. Industry : Coal.
Dated : 4-12-2012

AWARD

By order No. L-20012/71/2007-IR (C-I), dt. 23-7-2007
The Gowvt. of India, Ministry of Labour, has in exercise off
the power of conferred by clausc (d) of Sub-Scction (1)
and Sub-Section (2A) of Section 10 of the Industrial
Disputes Act, 1947, referred the following disputes for
adjudication to this Tribunai : '

SCHEDULE

“Whether the action of the management of Bhowra
(S) O.CP. under E. J. Area of M/s BCCL in not _

providing dependent employment to Shri itendra
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Pasi, S/o Late Ram Raj Pasi, C. C. M. Mazdoor, under
the provisions of NCWA is justified and legal ? If.
not, to what relief is the dependent son of Late Ram
Raj Pasi entitled ?

1. Both parties are noticed. Submitted their claim
statéments. But subsequently none appears in court inspite
of notices. The workman has remained absent since last 12
dates. So also the management. It is clear that there is no
dispute between the workman and the management. Hence
No Dispute Award is passed. Communicate to Ministry.

R.K.SARAN, Presiding Officer
7 faett, 20 femmt, 2012

W, 3, 10,3t fa stfuf-ram, 1947 (1947
T 14) F UG 17 F I U, RET TER &A@, 96
A F TEYaa % ag P! i 3T e & A,
sy o faffee shelfre faemg & R=fa wER SR
AUFT T S A, q-1, $HEE F vEE (R 9
HEW 99/1991) T YERIvE FE &, S FFE GEL B
20-12-2012 % I EA 1 |

[€ Tei-20012/84/199 1 -FE I (F-1)]
o}, TR, YA, AU st
New Delhi, the 20th December, 2012

S.0. 101.—In pursuance of Section 17 of the
Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 99/1991)
of the Central Government Industrial Tribunal-cum-Labour
Court No. 1, Dhanbad as shown in the Annexure in the
Industrial Dispute between the employers in refation to the
management of M/s. BCCL and their workman, which was
received by the Central Government on 20-12-2012,

[No. L-20012/84/1991-IR (C-1)]
B. M. PATNAIK, Section Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL NO. 1,
DHANBAD

In the matter of reference U/S 10(1) (d) (2A) of LD.
Act.

Reference No. 99 of 1991

Employers in relation to the management of Sudamdih
Shaft Mine of M/s. BCCL.

AND
Their Workimen.
PRESENT:
SRI RANJAN KUMAR SARAN, Presiding Officer

- APPEARANCES:
For the Employers None.
For the Workman None.
State ; Jharkhand. Industry : Coal.
Dated : 4-12-2012
AWARD

By order No. L-20012/84/91-IR (C-I},dt. 11-10-91, the
Govt. of India, Ministry of Labour, has in exercise of the
power of conferred by clause (d) of sub-scction (1) and
sub-section (2A) of Section 10 of the Industrial Disputes
Act, 1947, referred the following dispute for adjudication
to this Tribunal :

SCHEDULE

“Whether the action of the management of Sudamdih
Shaft Mine of M/s. Bharat Coking Coal Ltd.. in not
sending Shri Dwarika Gope to the Apex Medical Board
for assessment of his age is justified ? If not. 1o what
relief the workman is entitied 7~

1. After reccipt of the refercnce the parties arc
noticed. They submitted their claim statement. The
averments of the workman is his date of birth is as per his
1.D. Card is 2-12-1939. But it is the case of the management
that the date of birth of the workman as recorded in his
previous service excerts where he worked initially is
1-1-1930. Workman examined himself as a witness and on
behalf of the management one witness has been examined.
Management produced cight documents. Workman filed
three documents, two I.DD. Card alleged to have been issucd
by the management where his date of birth recorded as
2-12-1939, which has been disputed by the management.
But the management i.¢. extract of Form-B register shows
the date of birth recorded of the workman was 1-1-1930 and
the workman has been serving in the NCDC since £963. In
the. Form B Register Ext. M-2 the Date of birth of the
workman has been recorded. The workman raised objection
that his date of Birth shouid be corrected to 1-7-1940. The
workman, in some place claims that his date of Birth is
1-7-1940 and in some place 2-12-1939. So there is noclear
picture regarding his date of Birth. Nor he moved carlicror
claimed that he should be sent for Medicat Board for his
age determination. His belated claim is rightly not accepied
by the management. Rather from the Form-B Register which
is maintained by thc management long back has been
accepted. Hence there is no need to order to send the
workman to Mecdical Board for his age determination. The
reference is therefore answered against the workman.

R. K SARAN., Presiding Officer
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= faeett, 20 fowm, 2012

WL, I, 102.— i faam sfufem, 1947 (1947
F 14) Ht U 17 B FTWO A, $ET WER . T, T
¥d TR WL 6. F vy & wag P ol s
FHFR & &9, srgey | fiffe sl frar 93
TR A sfuF v o e, [-2, 7w
TR (I B wem Wt st emd H-2/33 & 2006) F
I F 8, I 3 WER F 20-12-2012 F WE
A0

(¥, THA-11012/48/2005-31 SR (W w8-1)]
. U, TEAEE, A AT

New Delhi, the 20th December, 2012

8.0. 102.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. CGIT-2/
33 0f 2006) of the Central Government Industrial Tribunal-
cum-Labour Court No. 2, Mumbai as shown in the
Annexure, in the Industrial Dispute between the
management of M/s. GS.A. World Air Pvi. Ltd. and their
workman, which was received by the Central Government
on 20-12-2012.

[No. L-11012/48/2005-IR (CM-))]
B. M. PATNAIK, Section Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL NO. 2,
MUMBAI

PRESENT;
K. B. KATAKE, Presiding Officer
Reference No. CGIT-2/33 of 2006

Employers in relation to the management of
M/s. G 8. A. World Air Pvt. Ltd.

The Director

M/s. GSA World Air Pvt. Ltd.,
315 Indraprakash Building,
21, Barakhamba Road,

New Delhi-110 G01.

AND
Their Workman.

Smt. Keshwar Z. Khan

Mount View Co-op. Housing Society,
8/1/7, Bhavani Nagar,

Marol Maroshi Road,

Andheri (E),

Mumbai~400:059.

4859 GIM2 —14

APPEARANCES: _
For the Employer Mr. G S. Desai, Advocale

o
For the Workmen Mr. M. B. Anchan, Advocate

Mumbai dated the 6th November, 2012,
AWARD

1. The Government of India, Ministry of Labour and
Employment by its Order No. L-11012/48/2005-IR (CM-),
dated 1-6-2006 in exercise of the powers conferred by clause
(d) of sub-section (1) and sub-section 2(A) of Section 10 of
the Industrial Disputes Act, 1947 have referred the
following industrial dispute to this Tribunal for
adjudication :

“Whether the action of the management of M/s. GSA

Worid Air Pvt. Ltd., Subsidiary of Oman Air in

terminating the services of Smt. Keshwar Z. Khan

w.e.f. 15-4-2005 is justified ? If not, to what relief is

Smt. Keshwar Z. Khan entitled 7"

2. After receipt of the reference, notices were sent
to both the partics. In response to the notice, second party
filed her statement of Claim at Ex-7. According to het, she
was appointed as Reservation and Ticketing Agent (JVG)
in Oman Air, Mumbai w.¢ f, 1-9-1998. She was confirmed
from 13-2-1999. Oman Air got prepared her resignation letter
dated 5-8-2004 and on the same day issued her an
appointment letter of GSA World Air Pvt. Lid., a subsidiary
company of Oman Air. She further states that her services
were terminated from 18-4-2005 for handling of the travel
documents of another carrier while being on duty in office
raeant for Oman Air. It is further submitted that no show
cause or charge-sheet was issued for the alleged
misconduct nor inquiry was held before terminating her
services. She therefore prays that the action of first party
be held illegal and unjustified and she be reinstated in
service with full back wages and continuity of service.

3. First party management resisted the statement of
claim of the workman by filing their written statement at
Ex-8. According to the first party the demand raiscd by the
second party is wholly misconceived, baseless, frivolous
and not maintainable. This Tribunal has no jurisdiction to
try and entertain the reference and thercfore prays that the
reference be rejected with cost.

4. Second party filed her Rejoinder at Ex-9 reitcrating
the contentions in the statement of claim.

5. Today both the parties appeared and filed Terms
of Settlement (Ex-19) and prayed to dispose of the reference
as they have amicably settled the dispute. In the
circumstances, I pass the following order :

ORDER

Reference stands dismissed for want of prosecution
as the matter is settled as per Terms of Settlement (Ex-19).

Date: 6-11-2012 K. B. KATAKE, Presiding Officcr
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ANNEXURE

BEFORE THE HON’BLE CENTRAL
GOVERNMENT INDUSTRIAL TRIBUNAL-I
AT MUMBAI

Reference (IT) No. 33 of 2006
BETWEEN
Management of M/s GSA World Air Pvt. Ltd.
AND
Mrs. Keshwar Z. Khan
'MAY IT PLEASE THE HON'BLE TRIBUNAL:

M/s World Air Pvt. Ltd. (hercinafter referred 10 as
the ‘First Party’) and Mrs. Keshwar Z. Khan (hercinafter
referred to as the ‘Second Party’) have amicably settled
the dispute referred to this Honble Industrial Tribunal on
the following terms

TERMS OF SETTLEMENT

1. The First Party agrees to pay an amount of
Rs. 3,00,000 (Rupees Three Lakhs only) to the Second
Party in full and final setiiement of all her dues, claims
and demands against the First Party.

2. The Company has paid the amount of Rupees Three
Lakhs by way of Cheque No. 549812 dated 1-11-2012
drawn on IndusInd Bank Limited on the date of
signing this settlement.

3. The Second Party has accepted the above amount
of Rupees Three Lakhs from the First Party Company
in full and final settlement of a}l her dues and claims
including the demands raised by her in Reference
(IT) No. 33 of 2006 which is pending before this
Hon’ble Tribunal. It is declared that all the claims
and demands of the Second Party in the said
Reference stands fully and finally settled and
satisfied.

4 The Second Party hereby agrees and declares that
upon receipt of the payment as abave all her claims,
dues and demands of whatsoever naturc including
that of reinstatement, re-cmployment, backwages,
bonus, leave, gratuity, conseguential benefits etc.,
are fully and finally scttled and satisficd.

5 The sum of Rs Three Lakhs pavable to the Second
Party shall be spread over the period from 16-4-2005
ill the date of signing this seitlement towards
backwages and other salary benefits for the purpose
of Income Tax Act.

6. The Second Party further declares that she has no
further claim of whatsoever naturc against the
Company and all her claims against the Company are
hereby scttled.

B - | | Bla ] W - g

The parties submit and pray that this Hon’ble Court
may be pleased to pass an award in terms of this settlement
and the Reference may be disposed-off accordingly.

Signed at Mumbai, this 6th day of November, 2012.
For M/s. World Air Pvt. Lid.
Sd/- Sd/-

(L.axman Borkar) (Keshawar Z. Khan)
Authorised Signatory

Sd/- Sd/-
Advocate for First Party Advocate for Second Party

2 fawett, 20 fmmag, 2012

W, o, 103.—sieifi foamr afufam, 1947 (1947
1 14) F U 17 B e H, HFF TR W@, /L
7@, B YU ® Tas MR o 3 FHER & o,
sey ¥ fafi= S faag ¥ B SR s
SO T 9N <A A.-2, e F ER (SR €
TEAT 195/2000) N W FET 2, S BEIT TEFER H
20-12-2012 Tt W< g3 A1 |

[, T-20012/105/1997 -3 3T (G-1)]
o, U, A, N SR

New Dglhi, the 20th December, 20 12

$.0. 103.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 195/2000}
of the Central Government Industrial Tribunal-cum-Labour
Court No. 2, Dhanbad as shown in the Annexure in the
Industrial Dispute between the employers in relation to the
management of M/s. BCCL and their workman, which was
received by the Central Government on 20-12-2012.

[No. L-20012/105/1997-R (C-D]
B. M. PATNAIK, Section Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL (NQ. 2),
AT DHANBAD

PRESENT:
SRI KISHORI RAM, Presiding Officer

In the matter of an Industrial Dispute under Section
10(1) (dy of the [.D. Act., 1947.

Reference No. 195 of 2000
PARTIES :

Employer in relation to the management of Balihari
Colliery of M/s BCCL and their workmen.

AL DG FIR A & e [ Ji b R A M I | ot ok 3) ok ot it R B L i
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APPEARANCES :
On behalf of the workmen
On behalf of the management : Mr. D.K. Verma, Ld. Adv.
State ; Jharkhand.
Dated, Dhanbad, the 27th Noveinber, 2012
AWARD

1. The Government of Inklia, Miristry of Labour, in
exercise of the powers conferred on them under Section
10(1)(d) of the I.D. Act, 1947 has referred the following
dispute to this Tribunal for adjudication vide their Order
No. L-20012/105/97 -IR (C-1) dated 27-11-2000.

SCHEDULE

: None

Industry : Coal

“Whether the denial of regularisation of the services
of Shri Mahabir Yadav and 11 others$ (as per list
enclosed) by the management of Balihari Colliery,
BCCL is justified ? If not, to what relief are these
workmen entitled 7” :

2. None appeared for the Union-Dhanbad Colliery
Karmchari Sangh/workmen Shri Mahabir Yadav and
11 others nor any witness for the evidence of the workmen
produced despitc ample opportunities in this Reference
Case related to regularisation. Mr. D. K. Verma, the Learned
Advocate for the management is present.

From the perusal of the case record, it clearly appears
the pendency of the case pending for the evidence of the
workmen since 12-7-2005 for which ample opportunities
were given in addition to the issuance of the Registered
notices dt. 4-4-2012 and 30-7-2012 to the Secretary of the
Union on his address noted in the Reference itself. But
ncither the Union Representatives nor any of the workmen
concerned appeared for the evidence of the workmen. It
dircctly implics the disinterestedness not only of the Union
Representatives but also of the workmen in pursuing the
case.

Under these circumsiances, the case is closed for
default of the Union/workmen and accordingly an Award
of no Industrial Dispute existent is passed.

KISHORI RAM, Presiding Officer
ANNEXURE

1. Sri Mahabir Yadav S/0 Sri Ram Dhyan Yadav

2. SriChatclal Singh $/0 Sri Ram Lakhan Singh

3. Sri Suni} Kumar Sinha S/o Sri Ramyji Lal

4. Sri Jai Kumar Jha $/o Late Chulahat Jha

5. Sri Abhisekh Kumar S/o0 Late Mahendra Kishore
Prasad

6. Sri Ashok Prasad S/o Kameshwar Prasad
7. 8ri Rajiv Kumar Singh S/0 Sri Jang Habadur Singh
8. Sri Ranapratap Singh S/o Sri Ram Ser Singh
9. Sri Rajendra Prasad S/o Sri Madan Lal
10. Sri Ashok Prasad S/o Late Lakhan Prasad
11. Sri Santosh Kumar Singh $/0 Sri Kunj Bihari Singh

12. SriJayant Kumar $/0 Sr Sant Babu Kunwar
¢ faeedt, 20 famw, 2012

I, 2, 104.— el foram arfufem, 1947 (1947
F 14) YR 17 F AT §, PNT TR A, . @,
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HEE 118/2000) T T HEA 2, N HI TER H
20-12-2012 Y T g o1 |

(¥ TA-20012/241/2000-31¢ AR (W-1)]
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New Delhi, the 20th December, 2012

5.0. 104.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 118/2000)
of the Central Government Industrial Tribunal-cum-Labour
Courl No. 2, Dhanbad as shown in the Annexure in the
Industrial Dispute between the employers in relation to the
management of M/s. BCCL and their workman, which was
received by the Central Government on 20-12-2012.

[No. L-20012/241/2000-IR (C-1)]
B. M. PATNAIK, Section Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL (NO. 2),
AT DHANBAD

PRESENT:
SRI KISHORI RAM, Presiding Officer

In the matter of an Industrial Dispute under Section
10(1) (d) of the 1.D. Act, 1947,

Reference No. 118 of ZQI)O
PARTIES:;

Employer in relation to the management of Bastacolla
Colliery of M/s BCCL and their workmen.
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APPEARANCES:

On behalf of the Workman  Mr. D. Mukherjee. [.d. Adv.

On behallof the Management: Mr. U, N.1Lal, Ld. Adv.

State : Jharkhand. Industry ; Coal

Dated, Dhanbad, the 301h Oclober, 2012
AWARD

1. The Government of India, Ministry of Labour in
excrcise of the powers conferred on them under Section
10(1)(d) of the 1.D. Act, 1947 has referred the following
dispate to this Tribunal for adjudication vide their Order
No. L-20012/241/2000 -1. R. (C-T) dated 27-9-2000.

“Whether the action of the manageincnt of Bastacola
Colliery of M/s BCCL in not giving the designation
of Electrician and not paving wages to St Umar
Prasad w.e.f. 1989 is legal and justificd ? If not, 1o
what relief the concerned workman is entitled and
from what datc "

2. Nonc appeared for the Union workman Umar
Prasad nor any witness for the cvidence of the workman
produced despite ample opportunitics. Mr. U. N. Lal, the
[.carmcd Advocate for the management is present.

Pcrused the case record. It stands clear the case has
bcen pending for evidence of workman since 31-3-2004 for
which thc Regd. notices earfier and latest oncs

dt. 26-8-2011, 21-1-2012 were issued to the Sceretary,

B. C. K. U, Hirapur, Dhanbad on its address but despite
amplc opportunitics not a single witness has been produced
so far. The Conduct of the Union Representative as well as
thatof the workman shows none is willing o pursuc the
casg. Undecr these circumstances, the case due to
disinteresiedness of the union/workman in pursuing it, is
closed; and accordingly it is passcd an Award of no
industrial dispute.

KI1SHORI RAM, Presiding Officer
¢ faeett, 20 feaeey, 2012

. 3, 105.— ST forar sttt 1947 (1947
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New Delhi, the 20th December, 2012

S.0. 105 —In pursuance of Scction 17 ol the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hercby publishes the award (Ref. No. 99/2000)
of the Central Government Industrial Tribonal-cum-Labour
Court No. 2, Dhanbad as shown in the Annexure in the
Industrial Dispute between the employers in relation to the
management of M/s, BCCL and their workman, which was
received by the Central Government on 20-12-2012.

[No. L-20012/121/2000-IR (C-1)]
B. M. PATNAIK, Section Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL (NO. 2),
AT DHANBAD

PRESENT:
SRI KISHORI RAM, Presiding Officer

In the matter ol an Industrial Dispute under Scction
01 (dy of the 1.1 Act, 1947,

Reference No. 99 of 2000
PARTIES :
Employer in relation to the management of Sudamdih
Incline Mine of M/s BCCL and their workman.
APPEARANCES:

Onbchalf of the Workman  : Mr. J. N. Das, Ld. Adv'."

On behalf of the Management: Mr. D. K. Verma, Ld. Adv.

State : Jharkhand. Industry : Coal

Dated, Dhanbad, the 30th Nov., 2012
AWARD

}. The Government of India, Ministry of Labour in
excreise of the powers conferred on them under Scction
10¢1)(d) of the 1.D. Act, 1947 has referred the following
dispute o this Tribunal for adjudication vide their Order
No. L-20012/121/2000 -1. R. (C-1) dated 14-9-2000.

SCHEDULE

“Whether the action of the management of Project
Officer, Inclinc Mine (Sudamdih) of M/s. BCCL in
not referring the case of Sri Pran Kishto Modak to
the Apex Mcdical Board for determination of his age
as per Implementation Instruction No. 76 of JBCCl is
justificd ? if not, to what relief is the workman
entitled 7"

. 2. The casc of workman Pran Kishto Modak as
“sponsorcd. by the Union concerned is that as per the
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appointment lctter No. W/PST/62 dt.9-7-1962 under Land
Loser Scheme, he was cmployed after his medical
examination and working. He was issued his date of birth
(DOB)as 31 years ason 1-1-1977. The management preparcd
his scrvice excerpt on 7-6-1987, entering his Date of Birth
wrong as 1-7-1941. He scriously objected to it as per his
representation dt. 17-8-1987 tothe Dy, C. M. E./P. O. Inclinc
Mine, Sudamdih emphasising his date ofbirth as 1-1-1946.
Despite his reminder on 19-12-1990 with a copy to the
General Manager (SA) for it, it went in vain. The Project
Officer concerned as per his letter No. 3648/SMD/INC/F/
CMPF/99 d1. 1-10-1999 had admitted before the ALC (C),
Dhanbad that the workman was referred to the Apex Medical
Board for asscssment of his age/date of birth. This was a
simple casc of violation of Instruction No. 76 of the J. C. C,
C. I. But despite his retirement due in the year 2006 in view
of the said admitted fact, the management as per office
order No. 5894-96/INC/F/58/00 gave him the notice of his
retircment w.e.f. 30-6-2001 during the pendancy of the
proceeding. Later on the Project Officer as per the letter
No. 2304-05/8MD/INC/SPA/F-50/2KI dt. 1-6-2001
terminated the service of the workman in violation of the
provision of the Industrial Digputes Act. The Union in its
rejoinder with specific denials has pleaded that the
workman objected to it as soon as the discrepancy came (o
his knowledge. The Management did not produce the
original Form ‘B’ Register or Service Excerpt of the workman
produced rather another concocted document in order to
harass him as he was initially appointed in Sudamdih Incline
Mine on 9-7-1962 prior to Nationalisation of the Coal Mines.

3. Whereas with categorial denials, the contra
pleaded case of the management is that the date of birth
(DOB) of the workman was recorded as 1-7-1941 in the
Form B Register at the time of his appointment as also in
his Service File and he put his signature/thumb impression
on the said Register as token of acceptance of his date of
birth. The Register is maintained under the Mines Act, and
the entries made therein are final for all purposes. The
workman had not raised any objection to it at the relevant
time or even while he was served his Service Excerpt in
1987. He did not produce any document of his date of birth
before the management or the Conciliation Officer in support
of his claim. As such the Statutory Record and the Service
File of the workman had not any discrepancy abeut his
date of birth (DOB).

Further in its rejoinder, the manager has alleged that
the age mentioned in the Identity Card Register is not an
authentic document for determination of any workman's
Date of Birth.

FINDING WITH REASONING

4. In this casc. only WWI Pran Kishto Modak, the
workman himself, has becn examined on behalf of the Union,
but despitc more than sufficicnt opportunity since
10-5-2005, the management failed to produce and examine

any witness for the management, so its further prayer for
an adjournment for evidence of its witness was rejected on
30-11-2011; hence, it came up for hearing argument.

The statement of WWI Pran Kishio Modak the
workman himself transpires that he was appointed as
Carpenter al Sudamdih Colliery on 7-9-1962 and his age
was recorded as 31 years in his [.D. Card issued to him in
the year 1977 since he superannuated and surrendered his
LD. card to the management so the copy of his [.D. marked
as Ext. W.1. His further statement is that when he received
his Service Excerpt from the Management in the year 1987,
he learnt his date of birth (DOB) recorded therein as 1-7-
1941 (Ext. W. 2) which was wrongly recorded and thercafier
he represented to the management as per his
representations (Exts, W, 3-3/2) that his date of birth as
1-7-1946 but not as 1-7-1941 and ¢ven thereafter it was not
rectified, hence the [.D. was raiscd for adjudication. It is
further alleged that during the pendency of the dispute the
management referred his case to the Medical Board for
assessment of his age but subsequently he was not referred
to it in that regard. So his retirement was due in the year
2006 according to his date of birth (DOB). The workman
has proved a copy of the reply by the Project Officer, Incline
(Sudamdih) marked as Ext. W. 4 which was submitted before
the ALC(D), Dhanbad-II in respect of the 1.D . raised by the
Union, but the workman appears to have returned back his
service excerpt duly signed by him but without any remark
about his wrongly recorded dale of birth therein. The
workman has though admitted his initial appointment under
N. C. D. C,, yet unabled (o say il N.C. D. C. is a Govl.
organisation or not. Denying his date of birth recorded in *
all original records maintained by the management as
1-7-1941, the workman has also admitted not 1o posscss
any document (o show his claimed date of birth cxcept his
Identity Card,

5. Inthe light of the aforesaid facts, Mr. J. N. Das,

the Ld. Advocatce for the Union/workman has submittcd as
per his written argument that the workman was given
employment under the Land Loser Scheme in the year 1962
and at the time of employment he was medically examined
by the Board of Medical Officers and his date of birth was
determined. Further his submission is that after the
naticnalisation of the collieries all the documents including
his [.D. card were sized by the BCCL Management from the
workman and a f{resh 1.D. Card was issued by the
Managementi of BCCL to all workmen in the year 1977
in which his date of birth was recorded as 31 years, as on
I-1-1977; likewise his Service Excerpt issucd by the
Management to the workman on 7-6-1987 bearing the same
date of birth namely 1-7-1941 which was wrongly recorded
but the workman'’s date of birth was not corrected by the
management despite representation which amounted o
violation of the Implementation Instruction No. 76 of
NCWA-IIL
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6. On maticulous study of the materials as produced
on behalf of the workman, I find his Service Excerpt
(Ext. W. 2) bears his date of birth as 1-7-1941 and his date of
appointment as 9-7-1962 but it does not mention his age as
31 years as stated by the workman. The service excerpt is
duly signed by the workman in Bengla language, without
any remark of his protest. According to his Service Excerpt,
his date:of birth is 1-7-1941 and his appointmentas T. R. W.
Inclined on 9-7-1962 but his 1.D. bearing his age 31 years as
on 1971 which is not a statutory record as contrasted with
the Service Excerpt prepared on the basis of the Form-B
Register, the statutory register maintained by the
management, Inview of the aforesaid findings, the argument
of Mr. Das, the Ld. Adv. for the Union/workman appears to
be untenable.

In result, it is held that the action of the Management
of Project Officer, Incline Mine (Sudamdih) in not referring
the case of workman Pran Kishto Modak to the Apex
Medical Board for determination of his age as per
Implenientation Instruction No. 76 of . B. C. C. L. is quite
justified, as it was not at all required in view of the admission
of the workman about his date of birth (DOB) as recorded
int his statutory record. Hence, the workman is not entitled
to any relief.

KISHORI RAM, Presiding Officer
= feeft, 20 frm, 2012
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New Delhi, the 20th December, 2012

8.0. 106.—In pursuance of Section 17 of the
Industtial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 112/2005)
of the Central Government Industrial Tribunal-cum-Labour
Court No. 2, Dhanbad as shown in the Annexure in the
Industial Dispute between the employers in relation to the
management of M/s. BCCL and their workmen, which was
receivad by the Central Government on 20-12-2012.

[No. L-20012/106/2005-IR (C-1)]
B. M. PATNAIK, Section Officer

ANNEXURE

INDUSTRIAL TRIBUNAL (NO. 2)
AT DHANBAD

PRESENT:
SRI KISHORI RAM, Presiding Officer

In the matter of an Industrial Dispute under Section
10(1) (d) of the 1.D. Act, 1947.

Reference No. 112 of 2005
PARTIES :

Employers in relation to the management of
Sudamdih Shaft Mine of M/s BCCL and their workmen.

APPEARANCES:
Onbehalfofthe Workmen .~ : None
On behalf of the Management : Mr. U. N.Lal, L.d. Adv.
State : Jharkhand. Industry : Coal
Dated, Dhanbad, the 6th November, 2012
AWARD

1. The Government of India, Ministry of Labour in
exercise of the powers conferred on them under Section
10¢1)(d) of the 1.D. Act, 1947 has referred the following
dispute to this Tribunal for adjudication vide their Order
No. L-20012/106/2005-1. R. (C-1) dated 19-12-2005.

SCHEDULE

“Whether the demand of the Rashtriya Coliiery
Mazdoor Congress from the Management of BCCL,,
Sudamdih Shaft Mine that S/Sh. Jokim Lakra, Juel
Tigga and Ram Prasad Baitha may be granted SLU to
T and S Gr. F with notional firtment we f. 1-1-1996
and actual financial benefit w.e.f. 1-1-1997 and that
may be granted next SLU to T and S Gr. E
w. e. [.1-1-2004 with all consequential benefits, -
justified ? If so, to what relief are the workmen
entitled 77

2. None appeared for the Union Rastriva Colliery
Mazdoor Congress, R/o- Om Bhawah, workmen Jokim Lakra,
Juel Tigga and Ram Prasad Baitha nor any witness for the
evidence of the workmen preduced despite sifficient
opportunities. Mr. U. N. Lal, the Learned Advocate for the
management is present.

Perused the case record. It reveals that the case
has been pending for the evidence of the workmen since
10-9-2012, for which Regd. notices dt. 10-9-2012 as earlier
onesdt. 19-10-20 10 and 15-5-2012 were issued to the Union,
though the case remained pending earlier for filing
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documents by both the parties. Since the Union/workmen
seem to be uninterested to pursue the case for final
adjudication, so the case is closed; accordingly an orfer of
Award is passed as no industrial dispute exists.

KISHORI RAM, Presiding Officer
7% faeet, 20 femm, 2012
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New Delhi, the 20th December, 2012

5.0. 107.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 25/1994)
of the Central Government Industrial Tribunal-cum-Labour
Court No. 2, Dhanbad as shown in the Annexure in the
Industrial Dispute between the employers in relation to the
management of M/s. C. 1. L, and their workman, which was
received by the Central Government on 20-12-2012,

{No. L-20012/73/1993-IR (C-T)]
B. M. PATNAIK, Section Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL (NO. 2)
AT DHANBAD

PRESENT:
SRI KISHORI RAM, Presiding Officer

In the matter of an Industrial Dispute under Section
10(1) (d) of the LD. Act, 1947.

Reference No. 25 of 1994
PARTIES :

Employer in relation to the management of Coal India
Ltd. and their workman.

APPEARANCES:
On behalf of the Workman : None
On behalf of the Management: Mr. D. K. Verma, Ld. Adv.

State : Jharkhand. Industry : Coal

Dated, Dhanbad, the 8th November, 2012
AWARD

1. The Government of India, Ministry of Labour, in
exercise of the powers conferred on them under Section
10(1)(d) of the 1.D. Act, 1947 has referred the following
dispute to this Tribunal for adjudication vide their Order
No. L-20025/73/1993 -1. R. (Coal-I) dated 12-1-1994 and
subsequently dt. 17-3-2003.

SCHEDULE

“Whether the demand of Shri Bharat Rai for placing
him in any post of Gr. ‘E’ either Asstt./Surveyor/Asstt.
Surveyor (untrained) or any other post of equal
status by the management of Coal India Ltd. and pay
him wages which would have been made to him
under various National Coal Wage Agreements since
19-11-1991, in pursuance of the Award given by CGIT
(No. 2), Dhanbad in Ref. No. 2 of 1975, is legal and
justified ? if not, to what relief the workman is entitled
to?”

2. None appeared for the workman Bharat Rai nor -
any witness for the further ¢vidence of the workman'’
produced despite several opportunities since 22-1-2008,
Mr. D. K. Verma, the Learned Advocate for the management
is present. '

The perusal of the case record reveals that DWI
Bharat Rai, the workman himself was partly examined in
chief twice on 11-7-2002 and 13-5-2006 since thereafter it
has been pending for further examination in chief, despite
Regd. notices latest dt. 9-12-2012 and 8-5-2012, he failed to
appear for his further chief. The very conduct of the
workman clearly denotes, he is not willing to pursue his
oldest case of the year 1994 relating to his claim for posting
in Gr. E as Asstt. etc. Under these circumstances the case is
closed, as no industrial dispute exists; therefore, it is passed
an order of no dispute.

KISHORI RAM, Presiding Officer
& feeedt, 20 fegmw, 2012

., oW, 1083t fomg sfufm, 1947 (1947
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New Delhi, the 20t!1 December, 2012

S.0. 108.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 14/2000)
of the Central Government Industrial Tribunal-cum-Labour
Court No. 2; Dhanbad as shown in the Annexure in the
Industrial Dispute between the employers in relation to the
mapagement of M/s BCCL and their workman, which was
received by the Central Government on 20-12-2012.

{No. L-20012/291/1999-IR (C-T)]
B.M. PATNAIK, Section Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL (NO. 2) AT DHANBAD

PRESENT:
Sri Kishori Ram, Presiding Officer

In the matter of an Industrial Dispute under
Section1O(1)(d) of the LD. Act, 1947.

Reference No. 14 of 2000
PARTIES :

Employer in relation to the management of
Kustore Area of M/s. BCCL and their workman.

APPEARANCES :

On behatf of Mr. P.N. Singh, Ld. Advocate,
the workman

On behalf of Mr. D.K. Verma, Ld. Advocate;
the management

State : Jharkhand
Dated, Dhanbad, the 20th November, 2012
AWARD

The Government of India, Ministry of Labour, in
exercise of the powers conferred on them under Section
10(1)(d) of the L.Ix. Act, 1947 has referred the following
dispute (o this Tribunal for adjudication vide their Order
No. L.-20012/291/99-IR (C-T) dated 21-1-2000

SCHEDULE

Industry ; Coal

“Whether the action of the management of Kustore
Area of BCCL in denying wages and categorization
of Sh. Abdul Rahman as Motor Winder Cat. V is
justified? If not, to what relicf is the workinan entitled
and from what date 7”

2. The brief of the workman Abdul Rahman as
sponsored by the Union concerned is that he was. working
as Motor Winder since his appointment in Kustore Central
Workshop of M/s. B.C.C.L. Though he was stopped from
working from June, 1976, he was resumed to work as Motor
Winder since 10th December, 1982 as per the Award by the

Central Government Industrial Tribunal No. (2}, Dhanbad
inRef. No. 108/79. But in stead of placing him in Cat. V, and
of fixing his wage as a Motor Winder (Armature one), his
wage was fixed in Cat. I while implementing the Award
despite discussion with the management to that effect. At
last the faiture due to adamancy of the management inthe
conciliation in the Industrial Dispute raised by the Union
tesulted in the Reference for adjudication.

3. Further the case of the workman in the amended
supplementary pleading is that when the workman
remained idle for a year due to reluctance of the employers
in implementation of his award, on prosecution of the
RL.C. (), Dhanbad, he was re-instated as a Motor Winder
in Cat. I with pay scale as per the Office order dt. 27/
28-12-1982 at the Central Workship, Ekra of Bhagabandh
Arca (Now called Putkee Balihari Area of M/s. BCCL). Since
the employers of BCCL Hq. which undertook the liability
of Kustore Area under the Award in the LD under Ref. No.
108/79, and the Bagabandh Arca (P B. Arca) were reluctant
to implement the Award about his demand for his wages
for the Cat. V since the Coal Mines Nationalization Act
1973 w.e.f. They ought to be summened in the present
proceeding in order to implement it as per terms of the
Award, because he had put in more than 240 days
attendance in every calender year qualifying for
regularisation as a permanent workman since his
appointment as a Motor Winder in the Kustore Central
Workship of erstwhile M/s. Rameganga Coal Association
L.td. in 1964. Even the B.C.C.L. kept him as a temporary/
casual Motor Winder on wages of Cat. I till 1975 even
thereafier. At his agitation for regularisation and payment
of rightful wages for Cat. V, the employers abruptly stopped/
retrenched from work w.e.f. 1-6-1976 without any notice.
The job nomenclature of Motor Winder Standarised as
Armature Winder (Gr. I) with Cat. VI pay scale. The
workman, a skilled worker, has been working accordingly
since 1984, as he has got proficiency Certificate from 1T,
Dhanbad under Advanced Vocationa! Training System for
it. Though the H. Qr. had been agrecable to upgrade and
wages payment for Cat. V pay scale only with prospective
effect, the workman unaccepted it. The Employer did not
upgrade cven under Service Linked Upgradations as per
the Scheme of the J.B.C.C.I. which provides for four
upgradation at least in the full length of service of a
workman. His juniors in Kustore Area or the BCCL have
been granted timely promotion from Cat. V upwards, so his
¢claim for Cat.V wages with all relevant financial benefits
with compound interest 8.5% for his idle period from
1-6-1976 to 9-12-1982 is also justified. As the action of the
employers in denying the proper categorisation and wages
in view of nature of his job is illegal and unreasonable, as it
is unfair labour practice.

The workman in his rejoinder has categorically denicd

the allegations of the management, pleading that the Award
was published on 17-9-1981 in Ref. No. 108/79, and the
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workman offered to join before 17-11-1981, but he was not
allowed to join, nor wages paid for his idle period from
17-11- 1981 to 8-3-1983 due to non-implemention of the
Award

4. Whereas with specific denials, the case of the
management is that the workman was not the employee of
the Central Workship, Kustore, and the terms of the present
reference being too vague for adjudication inview of the
award dt. 17-9-1981 passed in Ref. No. 108/1979, which
reads as under

“1, therefore, hold that the demand of the
workman of the Central Workship of Kustore of
M/s. BCCL, PO : Kustore, Distt. Dhanbad that Md.
Abdul Rahman Motor Winder should be allowed to
join duty is justified. But I feel no justification of
aliowing him wages for the idle period calculating
from June, 1976. The concerned workman presents
himself within a period of one ‘month from the
publication of this Award, failing which he will not
be entitled to be re-instat

The workanan concerned was posted at EKRA
Workshop of Bhagabandh Area by the Dy. Personnel
Manager (Manpower), Karmik Bhawan. Afier re-

instatement in M/s. Bharat Coking Coal India Ltd.,

the workman never worked in Kustore Area. Many
of the workmen are not available in the record of the
Central Workshop at Kustore. Since the workman is
bound by the said Award, so he is not entitled for
the wages for the period from 1-6-1976 t0 9-12-1982,
asitis hit by the principle of Res. Judicata. As in lack
of provision for the capacity and the grade the
workman was working in what capacity, the
management allowed him in Cat. 1. Besides that the
workman has not made appropriate party for a relicf,
so no relief for wage period from 1-6-1976 to 9-12-
1982 is grantable against the management, because
the Tribunal has already held in Ref. No. 108/97 that
the workman failed to produce a chit of paper to
prove actually what wages he had drawn during the
period of 1971 to 1976, but the Union is trying to
reopen the same issue already decided by the
Tribunal. The present Reference stands liable to be
dismissed on the admitted fact of the workman stiil
working in Ekra Central Workshop of PB. Area of
M/, BCCL.
FINDINGWITH REASONING
3. In this case, WWI Abdul Rahman, the workman
himself, WW2 Bishenwar Singh, Retd. as Ex-Motor Winder
for the Union, and MW Subodh Kumar Patra, Sr. Manager
(Pers), Kustore Arca for the Management have been
examined,
Mr. PN Singh, Learned Advocate for the Union/
Workman concerned submits as deprived by the workman

4859 GI/12 —15

(WW1) that in order to implement the Award (E.’ns 2.2(1)
of previous Ref. Case No. 108/1979 followmg the
prosecution letter dt. 21-10-1983 ofthe R L.C. (C) Dhanbad
(Extt.W.1 & W3, both same), werkman Md. Abdul Rahman
as Motor Winder of the Kustore Central Workshop
reported to the Chief Engineer (Excavation) Vikash Bhawan,
Bhuggatdih as per his joining report (Ext. W.6) in pursuance
of the office order dt. 2-12-1982 for his duty; later on as per
the office order dt. 27/28-12-1982 of BCCL, Director of
Personnel Karmik Bhawan, (Ext.W.5), he was accordingly
but immediately transferred to and posted at the Central
Workshop, Ekra under Bhagaband Area, (the Office order
dt. 13-1-1983 Ext. W.7), thereafter workman Abdul Rahaman
as Armature Winder (Cat.1 C) Joined at Kenduadih
Workshop ont 10-3-1983 on his posting as per the office
Order dt. 10-3-1983 of Kenduadih Colliery (Ext. W.8), where
the BCCL Management arbitrarily recorded his
appointment date 9-3-1983 as Motor Winder in place of his
actual date of birth 17-10-1971 in his Service Excerpt
(Ext.W.11), and accordingly he was retired on 31-1-2007 as
per the Notice dt. 24-8-2006 of the Ekra Workshop
(Ext.W.13), that his two Pay Slips dt. 21-12-2007 and Dec.,
1983 (Extt. 12 & 12/1 respectively) prove though his
designation as Motor Winder, yet his categorisation in
Cat. 1 in place of V/VI wages; though he had the Advance
Vocational Certificate from ITI, Dhanbad (Exit. 9 & 10), so
despite his being entitled to the wages of his designation
and working as Motor Winder for 10-10-81 to 30-8-1989, he
was deprived of $.L..U., otherwise ofthewagesof(}rade\’l
for the period 1-7-1989 to 30-6-1997, and of the Salary of
Tech. Gr. *C’ for the month of July, 1997, and the Salary of
Tech. Gr. ‘B’ with interest for the period 1-1-2006 to 31-1-
2007, though represented for its through the Union in 1989-
1998

6. Whereas Mr: m.Kf‘Verma; the Learned Advocate
for the management, has contended that the preseni casc
suffers from misjoinder of a party, asthe Kustore Area is/
was not an appropriate party while the workman was
admittedly working in FB. Area which was not made a
party to it at the time of raising the dispute; secondly that
admittedly the previous Reference/Award (Ext. W.7/1) did
not refer to any categorisation, so he was correctly
regularised in Category I, and he had not got any office
Order for working as Cat. V factually, he (workman) has not
made the PB. Area XII a party to it while working there at
the time of raising the present Reference. (Para 19 and 20 of
WW1) as such no case is made out for the workman’s
claim, as motor winder is temporary.

According to the statement of MW 1 Subodh Kumar
Patra, Sr. Manager (Personnel), Kustore Area as per the
Award of Reference No. 108/79, the workman was reinstated
in his service at the Ekra workshop, which does not come
under the Kustore Area so the workman’s claim for wages
and categorisation as Motor Winder in Cat. Vinthe present
Reference is not justified. But the witness has admitted
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thatin the aforesaid earlier Reference the managemeri of
Kustore Central Workshop of M/s. BCCL was made a
party to it and the Company implemented the Award of the
workman who was posted at Ekra Workshop accordingly.
This management witness as the Sr. Manager (Personnel)
of Kustore Area all along has awfully in his cross
exarnination expressed his ignorance of the fact whether
the nomenclature of Motor Winder comes under Cat. Vas
well as about the long sufferings of the workman all along
due to irregularities of the management of Kustore Area.
His statement is that the workman joined at Ekra Workshop/
the Company, expressing his ignorance of it at whose order.

7. On the perusal of the materials as produced by the
workman as contrasted with the statement of the aforesaid
Management witness, I find the workman had submitted
his joining report dt. 10-12-1982 (W.6) in pursuance of the
office order No. BCCL : PA-1/00/82/545/67583-87 dt.
2-12-1982 of the Personnel Manager (MPE), Karmik
Bhawan, Saraidhela, Dhanbad (Ext. W4) and thereafter in
supersession of the office order, the workman Md. Abdul
Reﬁmn, Motor Winder was posted to Central Workshop,
Fkra with immediate effect as per the order of the Personnel
Magager of Karmik Bhawan dt. 27/28-12-1982 (Ext. W.5)
and just thereafier in modification of the aforesaid office
orderdt, 27/28-12-1982, the workman was posted at Ekra
Workshop under Bhagabandh Area (known as P.B. Area)
whareas per the officc order of Kenduadih Colliery, BCCL
dt.10-3-1983 (Ext. W.8) in reference to the letter dt. 5-3-1983
of the Personnel Manager, Bhagabandh, the workman,
Armature Winder Cat. T was deputed at Kenduadih
Workshop. But the service Excerpt of the workman (Ext.
W. 11) mentions its preparation under the seal and signature
of the Supdt. Engineer (E&M), Ekra Workshop, PB Area,
BCCL on 18-1-1997, but it does not mention his designation
just as Pay Slip of workman for Dec., 1983 (Ext. W.12/1)
whereas his Two Pay slips for 21 Dec. -20 Jan. 1999 and
acoprdingly for the year 2007 referred to his designation as
“M, Winder” in its proper columns. This clearly indicates
the working of the workman as Motor Winder at Ekra
Workshop under Bhagabandh Area as per the aforesaid
modlified office order dt. 13-1-983 by Dy. Personnel Manager
(MP) of Karmik Bhawan (Ext. W.7), foliowing his joining
repprton 10-12-1982 (Ext. W.6)to the Chief Enginees, Vikas
Bhawan, Bhagtdih in pursuance of the office orcer dt.
2-12-82 of Personncl Manager (MP)E of Karmik Bhawan
(Ext. W.4) in implementation of the Award of the Tribunal
dt.17-9-198 1 in the previous Reference No. 108/1979 (Ext.
W.1) which was notified by the Governmient of India, New
Delhi as per its notification dt. 25-9-1981. But at theend of
his service the workman Md. Abdul Rehman was issued
the notice of his retirement at his sixty years agc as on
20401-2007 (Ext. W.13) ; and this notice dt. 23 /24-8-2006
was issued by the Supdt. Engineer, E&M, Ekra Workshop
of the BCCL, showing his designation as Armaturc Motor
Winder Helper.

8. It is pertinent to mention that the aforesaid
authority of BCCL, initiated on prosecution by the RLC
(C), Dhanbad as apparent from the letter di. 21-10-83
(Ext.W.1) issued to the workman for his evidence in the
case No. LD.-7/81 against the management of Kustore
Central Workshop of M/s. BCCL pending before the Court
of Shri R. Narayan, J.M. 1st Class, Dhanbad in connection
with his non implementation of Award of his previous Ref.
No. 108/79. In the present case/Reference the same Kustore
Area of M/s. BCCL is the party in the matter of denial to
his wages and categorisation. From the perusal of the
aforesaid documentary materials, it clearly signifies how
the aforesaid authonities of Karmik Bhawan misdealt with
the case of the workman reducing his stature/status to that
of Armature Motor Winder Helper in a creptic manner for
which the aforesaid authorities of the BCCL are mainly
responsible for non payment of his due wages and
categorisation of his due post of Motor Winder/Armature
Winder during his long tenure service to the management.

9. Since it is a admitted fact of the workman that he
could not make the PB, Area as a party to the Reference
where from he has retired now from Ekra Workshop under
the PB. Area, of M/s. BCCL, so the casc suffers from
misjoinder of the parties concerned. But inview of the
nature of the Reference it would be not only just and proper
but also judicious to hold the aforesaid authorities namely
the Personnel Manager (MP) E, Dy. Personnel Manager of
the Karmik Bhawan of BCCL to look into the case of the
workman as to his wages and categorisation of his work as
Motor Winder at Ekra Workshop of the BCCL.

10, In result in view of the aforesaid findings | find
and hold that the question of action of the Management
of Kustore Area of BCCL in denial the wages and
categorisation of the workman as Motor Winder Cat. V.
Just or unjust does not arise, because the Kustore Area of
BCCL is or was not a party to the present Reference under
adjudication, so the workman Abdul Rehman would not be
entitled to his relief from Kustore Area BCCL from any
date, but inview of the shifting liability of the management
of the BCCL the Personnel Manager (MP & E) and Dy.
Personnel Manager (MP) both of Karmik Bhawan towards
the workman, it would be proper to consider the case of the
wages and his categorisation of the workman on his fresh
representation before the aforesaid both the authorities,
namely, the Personnel Manager (MP) and Dy. Personnel
Manager (MP) of Karmik Bhawan, Saraidhela, Dhanbad,
as the workman has retired from Ekra Workshop of BCCL
where his service excerpt was prepared as a permanent
workman.

So far as the claim of the workman for the payment of
back wages from the period 1971 to 1982 from the Kustore
Area is concerned, it is untenable because it has no
evidence for the relevant period. Moreover the backwages
of the workman for idle period from June, 1976 was not
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allowed by the Tribunal in his aforesaid previous Award,
Hence his wages for idle period from June, 1976 is barred
by the Principle of Res judicata under Sec. 11 of the Code
of Civil Procedure.

Thus the Award is responded. _
KISHORIRAM, Presiding Officer

% faredt, 20 fawram, 2012
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New Delhi, the 20th December, 2012

5.0. 109.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 192/
2000 & 87/2004) of the Central Government Industrial
Tribunal-cum-Labour Court No. 2, Dhanbad as shown in
the Annexure in the Industrial Dispute between the
cmployers in relation to the management of M/s BCCL and
their workman, which was received by the Central
Government on 20-12-2012.

[ No. L-200:12/305/2000-IR (C-1),
No. L-20012/423/2001-IR (C-1))
B. M. PATNAIK, Section Qfficer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL(NO. 2) AT DHANBAD

PRESENT:
St Kishori Ram, Presiding Officer
Reference No. 192 of 2000
PARTIES :

Employer in relation to the management of Amlabad
Colliery of M/s. BCCL and their workmen.

(Ministry’s Order No, L.-20012/305/2000-IR (C-I)
dt. 20-11-2000) '

With

Reference No. 87 of 2004

PARTIES:

Employer in relation to the management of Amlabad
Project of M/s. BCCL and their workmen,

(Ministry’s Order No. L-20012/423/2001-IR. (C-I}
dt. 29-11-2001)

Appearances in both the above cases :

On behalf of Mr, S.C. Gaur, Ld. Advocate
Wokman

On behalf of Mr. UN. Lal, Ld. Advocate
the Employer

State : Jharkhand
Dated, Dhanbad, the 30th October, 2012.
AWARD

The Government of India, Ministry of Labour, in
exercise of the powers conferred on them under Section
10(1)(d) of the 1.D. Act, 1947 has referred the following
disputes vide their Orders referred to above :

SCHEDULE
Reference No. 192 of 2000

“KAY PROJECT ADHIKARY AMLABAD
COLLIERY DWARA SRI ANANDMOYEE
CHATTERJEE KO UNKI 17-9-98 SE 1-12-1998 KE
SEEVH ANUPASTHITHI KE PASHCHAT KAAM
PAR NA LIYA JANA UCHIT, NYYAMANUSAAR
AUR NYAYA SANGAT HAI? YAD! NAHIN TO
KARMAKAAR KIS RAAHAT KE PATRA HAIN 7°

Rcference No. 87 of 2004

“Whether the stand of the management of BCCL
Amlabad Project in dismissing Sri Anand Mavce
Chattegec from service of BCCLw.e.f 17-8-2000 is
Justified? If not, to what relief is the workman
entitled?”

2. The Reference Case No. 192/2000 relates to an
issue aboutl non-resumption of duty. The case of the
workman Anand Mayee Chatlerjec as sponsored by the
Union concerned is that he was permanent Picce Rated
Mines Loader of Amlabad Collicry of M/s. BCCL., He was
illand under treatment at the Company’s Central Hospital.
lealgora from 17-9-1998Hor allied trcatment, afier his
reference by the Colliery Medical Officer. After his
recovery as per the Fitness Certificate of the Physician of
the aforesaid Hospital, he went to join his duty on 4-12-
1998, but the Colliery Manager in stead advised 10 come
on the following day, just as he (the manager) continucd
to carry his resumption of duty/slip from 5th to 6th
December, 1998, Though the workman gave in writing to
the management with its intimation to the General Manager.
the Director (Pers.) and C.M.D. of the M/s. BCCL for his

Industry : Coal
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duty on:9-12-1998, vet of no avail upto the failure in
settlement for it before the A.L.C.(C) even after more than
one year'of the Industrial Dispute till 20-7-2000 his forced
idleness; it lastly resulted in the reference for adjudication.
So his claim is alteged entitlement to the resumption of his
duty weif. 17-9-1998 with full back wages, as the action of
the manggement in reasonlessly keeping him under forced
idlenessiwas unjustified.

3. In its rejoinder, the Union concerned by specific
denials has pleaded that the allegation of the workman’s
dismissal by the management after a fair enquiry is beyond
~ the terms of the Reference.

4. Whereas the contra casc of the management with
categorical denials is that since the reply of the workman
to his charge sheet dt. 17-12-1998 for his unautherised
absence from duty since 16-9-1998 was found
unsatisfictory, the enquiry was set up and held by SriR.N.
Prasad, the Enquiry Officer in accordance with the rules of
natural justice. The workman fully participated in it. The
EnquiryOfficer found the charges proved against him. The
workman on furnishing a copy of the enquiry report failed
to submiit his any reply. So he was dismissed from the
service of the Company by the Project Officer, Amlabad
Project as per letter dt. 19-8-2000 with the approval of the
Competent Authority. The Industrial dispute as raised by
the Union concerned before the A L.C.(C), Dhanbad is
beyond ithe dispute.

The management in its rejoinder pleaded  that the
conceracd workman was not given sick leave from
Amlabad Dispensary. Since he was already dismissed from
his service, no question of allowing him to join duty arose.
Any punishment other than his dismissal would seriously
hamper the production of coal, and affect the enforcement
of discipline among the workmen of M/s. BCCL.

5. The case of the spansoring union for the workman
in the Reef. Case No. 87/2004 (earlier No. 262/2001) related
10 his dismissal is that he was given the appointment on
compassionate ground in place of his father, who had died
while in service. In September, 1998, the workman was
admittéd and under treatment of the B.C.C.L.’s Jealgora
Central Hospital at Dhanbad from where after declaration
of his fitness for duty, he had reported the Management
with Medical Certificate to take up his usual job of Minet/
Loader; but he was not allowed to join his duty, for which
he had:regularly represented to the Management, but in
the month of the December, 1998, he was issued a bascless
charge sheet for MINOR penalty. Though he had
satisfactorily replied to it, the enquiry was got held by the

management through the Enquiry Officer, before whom he
had produced his evidence of illness and treatment as
Indoor and outdoor patient of the said Hospital, which
were unconsidered by the Enquiry Officer. On the basis of
the palpably wrong enquiry report, the management
illegally dismissed him in'August, 2000 contrary to the
Certified Standing Order of the B.CC.C L. His mercy petition
still remained unreplied by the management. The employer
wanted to reduce man-power by hook or crook in order 1o
getl him out from his promotion ctc. The action of the
management is excessively harsh and unjust.

The Union in its rejoinder has categorically denied
all the allegations of the management.

6. In contrary 10 it, the management with specific
denials has contra pleaded its case that after due and fair
domestlc ¢nqitiry and proof of the charges for the
unﬁ‘ulhonsed absence from duty, the management has
}u§tly and Iegally imposed upon him the penalty of his
dlsmlssal for hls nusconduct of his absenteeism.

7. In pursuance of the Ministry of Labour,
Government of India’s Order No. L-20012/423/2001-1R (C-
1) dt. 17-5-2004, the Reference No.262/2001 on its transfer
from the CGIT-cum-L.C. No. 1, Dhanbad came to the
Tribunal No. 2, Dhanbad on 23-6-2004 and it was registered
as Ref. No. 87/2004 for proceeding with the case from
the stage il was left. The Ref. No. 87/2004 as per order dt.
16-2-2005 which was at the stage of the evidence of the
Management at preliminary point, was tagged with the Ref.
Case No. 192/2000 for analogous hearing expediting it as
also observed by the Hon'ble High Court of Jharkhand at
Ranchi as per order dt. 20-7-2011 passed in the WP.(L) No.
5914/2005. According to the order of the Hon'ble High
Court, the management was allowed to adduce evidence
on preliminary issue, as it was earlier held up : “In the mean
time, the Court below shall not deliver judgement as per
the order dt. 28-2-2006 of the Hon’ble Court.”

8. FINDING WITH REASONING

Finally, WW1 Anand Moyee Chattetjec, the workman
on behalf of the Union, and MW1 Subhas Chandra Pal, the
Personnel Clerk for the Management on merit have been
examined.

The statement of the workinan (WWI) is that on
17-9-1998 he felt ill and remained under treatment at Amlabad
Colliery Hospital, and the management also referred him to
Jealgora hospital for his better treatment as Indoor Patient,
wheére he remained under treamment tili 4-12-1998; thereafier
when he went to resume his duty with the fitness certificate
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issued by the Hospital Authority, the management did not
allow him to join his duty despite his representations
(copies marked as Exts. W.1 to 4), rather the management
issued him the charge sheet for absence since 16-8-1998 to
which he had though replied, vet it was unaccepted; he
had participated in the enquiry, after which he never got
any relief from the management.

9. The perusal of the evidence of MW1 Subhas
Chandra Pal, Personnel Clerk of Colliery reveals the fact of
the domestic enquiry into the charge (photocopy of the
chargesheet—Ext. M.1 (with objection) as per the enguiry
proceeding (Ext. M.4—six sheets), and the workman has
submitted his reply (Ext. M.2) 1o the chargesheet, and afier
duc and fair enquiry, Sri B.N. Singh, the Enquiry Officer
submitted his Enquiry Report (Ext. M.3), and thereafter, he
was Justly dismissed as per the letter No. 7072-83 dt. 17/
19-8-20:00 of the Project Officer of Amlabad Colliery (Ext.
M-5), while he (workman) was Badli Miner Loader, though
admitiedly he was permanently employed as M/Loader on
17-11-1993. The witness MWI has tried to justify the
dismissal of the workman on the ground of unpleaded
evidence of his previous absentceism and four times
warnings, so the unpleaded evidence is inadmissible in the
eve of Law.

10. Highlighting both the cases namely the present
Reference No.192/2000 and Reference No. 87/04 as
analogous of the Union concerned for the same workman
Anand Moyee Chatterjec, Mr. 5.C. Gaur, the Ld. Advocate
for the Union submits that the action of the management
of dismissal towards the workman was quilc illegal because
there was neither his absence wilful nor unauthorised
abscnce from his duty rather his absence was due to his
ilincss atl ateong to the knowledge of the management. He
has relied upon 2012 (2) JLIR 129(8B), Pandav Kumar Vs,
Union of India. in which it has been held by the Honbie
Court that “absence from duly without any application or
prior pcrmission may amount to unauthorised absence,
but it docs not always mean wilful : therc may be different
cventualitics duc to which an cmployee may abstain from
duty including compelling circumstances beyond his
control like illness. so disciplinary Authority is required 10
provec that absence is wilful. but absence of such findings,
abscnce will not amount 1o misconduct, as such the
dismissal order was quashed and petitioner was ordered
lobe reinstated” {paras 11, 5 and 19).

11 Whereas on the other side the Management has
1o contend that since the workman was previously four
tungs chargesheeted, and was accordingly warned, resulted

in his placement as Badli M/Loader. Further it is submitted
onbehalf of the management that his dismissal from service
was quite justified in view of the fact that he was all along
a habiteal absentee. Unfortunately any habitual
absenteeism of the workman orally proved by MW |
Subhash Chandra Pal on behalf of the management in
absence of such pleadings in any of the cases of the
workmen is inadmissible as already pointed out.

On the consideration of the materials of both the
parties available on the case record, I find the workman has
all along justified his absence from duty for his illness for
the relevant period which was to the knowledge of the
Management, so his absence was not wilful, rather it seems
beyond his control. It also appears that the workman had
also produced his Medical Certificate issued by the Doctor
concerned treating him bul it was uncons_idered by the
management for his alleged unauthorised absence.
Considering all the aforesaid facts, it stands evident that
the argument of Mr. 8.C. Gaur, the Ld. Advocate for the
union con¢erned appears to be quite reasonable inview of
the aforesaid Rulings as well, which holds good with the
present facts of the both the cases.

12. In result the References are responded in their
terms respectively as such

In respect of the present Reference No. 192/
2000, it is held that the action of the Project Officer,
Amalabad Colliery refusing workman Anand Moyee
Chatterjee to resume his duty after his absence from
17-9-1998 to 1-12-1998 is not proper as per rule and
quite unjust. So the workman is entitled to his
resumption of his duty, and in respect of Reference
No. 87/2004 (Analogous) it is held that the stand of
the Management of M/s BCCL, Amalabad Project in
dismissing workman Anand Moyee Chatterjee from
scrvice of BCCL wee.f. 17-8-2000 is quite illegal and
unjustified. So the workman is entitled to his
reinstatement in his service w.e.f. 17-8-2000 with full
back wages along with all relevant financial benefits.

Therefore, the Management is directed to
implement the Awards within two months from the
date of its receipt after their publication by the Govt.
of [ndia, Ministry of Labour & Employment, New
Delhi in Official Gazette.

The copies of the both the Awards be sent to the
Government of India, Labour Ministry, New Dethi for
information and needful.

KISHORI RAM, Presiding Officer
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'8.0. 110.—In pursuance of Section 17 of the

Industrial Disputes Act, 1947 (14 of 1947), the Central

Government hereby publishes the award (Ref. No. 95/1993)

of the Central Government Industrial Tribunal-cum-Labour

Court No. 2, Dhanbad as shown in the Annexure in the

Industrial Dispute between the employers in relation to the

mandgement of M/s. CMPDIL and their workman, which

was received by the Central Government on
20-12-2012.

[No. L-20012/222/1991-IR (C-D))

B. M. PATNAIK, Section Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL (NO. 2)
AT DHANBAD

PRESENT:
| Shri Kishori Ram, Presiding Officer
In the matter of an Industrial Dispute U/s. 10(1)(d) of the
| LD. Act, 1947
Reference No. 95 of 1993
PARTIES ;

Employers in relation to the management of Central
Mine Planning & Design Institute, Gondwana Place,
Ranchi and their workmen,

AND
APPEARANCES:

On behalf of the Workman  : ML A. Bhattacharjec,

Rep. of the Workmen/

Union
Onbehalf of the Management : MrB.K. Sinha,
Rep. of the Management
STATE : Jharkhand INDUSTRY : Coal

Dated, Dhanbad, the 27th November, 2012
AWARD

‘The Government of India, Ministry of Labour, 1n
exarcise of the powers conferred on them under Section

10(1)(d) of the 1.D. Act, 1947, has referred the lollowing
disputc 1o this Tribunal for adjudication vide their Order
No. L-20012/(222)/91-1 R. (Coal-I) dt. 6/7-7-1993.

SCHEDULE

“Whether the action of the management of M/s.
Central Mine Planning & Design Institute Lid. is
justified in not regularising the services of Shri
Basant Kumar Dahury even aftcr employing him for
more than 240 days in the year 1989 and thereaftcr
intermittently ? If not, to what relief the workman is
entitled and from what date 77

2. At the very beginning, it is pertinent to note that
the present Reference as per its schedule relates to only
onec workman Basant Kumar Dahury but as per its
Corrigendum dt. 29-7-1993 refers to Nityanand and 16 others
including aforesaid Basant Kumar Dahury. Soit istakenup
accordingly for adjudication.

The case of the sponsoring Union for the workman
Basant Kumar Dahury is that as per the list with their
employment date in para 1 of the written statcment these
workmen :

S1. No. Name(s) Date of
gmployment
() (2) (3)
1. SriNityanand Dehury 13-7-89 s
2. SriBasant Kr. Dehury 104-89
3, SriSarat ChandraBehera ‘A’ 26-4-89
4 SriSarat ChandraBchera'B’  22-4-89
5. SriPuma Chandra Singh 10489
6. Sri Sudarsan Sahu 13-6-89
7. SriJaikishna Sahu 12-4-89
8 Sri Sudam Raut 14489
9, SriTrilochan Sahu 1989
10.  Sri Sarat Chandra Sahu 15-589
11. SriHadibandhu Bage 18-5-89
12.  SnBhagirati Sahu 10489
13. SriPaban Sahu 15789
14.  Sri Jugal Kishore Sahu 25-789
15. SriPada Sahu 15-5-89
16.  Sri Bhabagarh Naik 23-4-89
17. Haldar Sahu 02-6-89
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have been continuously in employment as Casual General
Mazdoor in the lowest Cat. I post under the N.C. W.A. since
their own employment by the Central Mine Planning &
Design Institute (CMPDI) under the Chief General Manager
(Exploration) at their Exploration Camps at Koshala from
their aforesaid respective dates but on periodical voucher
payment by artificially and arbitrarily breaking their services.

The Exploration Department since its inception in
1958 and even after the constitution of CMPDI under the
Central Government Orders dt. 27-9-1975 constituting Coal
India Ltd. and its subsidiarics has always the policy for
employment of persons as casual and their regularisation
in Cat. I'as also pleaded in the Counter Affidavit of the
CMPDI filed in the Public Interest Writ Petition No. 9677/
03, Nani Gopal Mitra Vs. Union of India & Others before
the Hon’ble Supreme Court in which the management’s
statement was that local villagers on their insistance or
pressure are employed in casual basis, and if they have
continuously worked for more than a year and have got
some experience, their names are forwarded to the
Controlling Officer in-charge of the drilling Camps for their
recommendations about their regularisation and
categorisation, and that no question of denial or deprivation
to these workers exists,

3. Further case of the Union is that the persons whom
the CMPDI had alleged to have never worked on their
affidavit of personal identification have been placed in
Cat. I similarly favoured persons, not iocal, have been
regularised but the workmen concerned on continuous
service alternatively on Muster Roll payment and Voucher
Payment continue to be deprived of it. After filing the
aforesaid Writ Petition, the management began to employ
casuals on alleged voucher payment for exploitation of
labour, and used to provide favoured ones back door entry
as done at Meeranagon. Just contrary to its affirmation
before the Honble Apex Court, the CMPDI at Meeranagar
Drilling Camp, Rajasthan, undertook a work under the
S & T Project No. 62 for one year, for which its chosen/
favoured one from Ranchi, Dhanbad, Chandigarh elsewhere
were transported there, and being highly qualified were
employed on alleged voucher payment from April/May
1987, despite none of them putting in 240 days continuous
service in any calendar year and their termination on the
closure of the Camp, they were regularised in Category I
on 3-10-1988 from their initial employment date, and were
promptly recategorised. Many similarly employed persons
including 15, 12 and 07 ones under Regional Institute
No. IV of Kedla and of Piperwar both under Regional
Institute No. I1I all junior to the workmen concerned were
firely placed in Cat. I and then, regularised therein.

4. Further pleading of the Union is that in addition to
38 persons initially employed temporarily in drilling, 14
Juniors as per the CMPDI’s order dt. 4-8-1990, §/Shri Sunil
Dutt and others never or once or twice worked on contract

for road making etc., twelve juniors as per order dt.
8-3-1991 we.f. 1-1-1991, eight at Govindpur Drilling Camp
and 15 persons under Regional Institute No. 1V all
intermittently employed on contract, six juniors similarly
cmployed as per Order dt. 14-3-1990, and 17 favoured and
others total 200 persons and other ones working for a few
days as noted in paras 14 & 15 of the written statement,
and lastly six persons similarly employed in/after July 1992
on voucher payment as per Order dt. 23/24-2-1993 being
V.V.LP. candidates have been regularised in Cat. 1. Besides
that 17 contractual workmen as per consent award dt.
24-12-1991 in Ref. No. 36/1991 were placed in Cat. [ we.f
1-4-1991. Such continuous contractual employment
deprives the workmen of the minimum wages and of benefits
of Cat. I of NCWA. The non-classification of them as
required under Standing Order No. 3 affects them as animal
existence, depriving of their right under Ant. 21 with Art. 14
and 16 I of the Indian Constitution. Such discrimination
faithful and oppressive methods of exploitation adopted
by the CMPDI are not legal tenable, and according its action
are quite illegal. When their persistent demand for their
regularisation as General Mazdoor in Cat. I under the
NCWA became ineffective, at last the failuse of reconciliation
on 25-6-1992 in the Industrial Dispute raised as per lctter
dt. 3-4-1991 and finally as result of the aforesaid Writ
Petition resulted in the Reference for adjudication. The
workmen are entitled to their regularisation as per law.

5. In its rejoinder the Union categorically denied the
allegations of the management, and pleaded that the CMPDI
as a whole is one establishment of one employer wherein
common seniotity and promotion of all Workmen and
Executives transferable to any establishment under it in
India are centrally only with one Balance Sheet. The
workmen employed on perennial jobs are working
continuously, and about 2500 persons including the closc
relatives of influential Executive and Ministers without
following the provisions of Employment Exchange
(Compulsory Notification of Vacancies) Act have been
already regularised, and accordingly casual contractors
and others were regularised since 1-1-1987. Admittedly the
workmen were employed on alleged **emergent nature of
jobs™. Those workers having 240 days physical attendance
is not only the yardstick, but forced idleness also count for
continuous service. The management has to produce the
Muster Rolls, Attendance Registers, Payment Vouchers
and relevant documents from 1987, The Management
illegally claim to have licence 1o gross unfair Labour
practice of exploitation with a view to deprivc the poor
workmen of their human and constitutionat right.

6. Whercas the contra pleaded case of the
management with specific denials is that its establishment
is not the owner of any Mine nor does it run any Coal Minc
or produce coals so it lies not within the ambit of controfled
industry as per notification dt. 5-1-1957 of the Labour
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Ministry. Itis not engaged in the manufacture, production
of coal, coke or other derivatives as controlled industry.
Rather, it is registered under the Bihar Shop & Establishment
Act, 1953, with its Registration No. 13798/Ranchi. The
dispute is unmaintainable. In fact, Sri Nityanand Dehury &
16 others in the case were engaged in emergent nature of
job in exigencies in the period of April, 1989 to Febrary,
1992 at Kosala Drilling Camp under Regional Institute of
Management located at Bhubaneshwar. But they never
warked legally for continuous service by putting their
attendance for 240 days. They were never the workmen of
the management, as they were never employed in the
management’s company, so not any Industrial Dispute as
w$ 2 (k) of the Industrial Disputc Act cxists between an
employer and the persons seeking employment under them.
Thie management being a Government Company under
Sec. 617 of the Company Act has to abide by the provision
of Employment Exchange (Compulsory Notification of
vacancies) Act, and in case of any permanent vacancy, the
candidates are to be selected from amongst the candidates
sppnsored by the Employment Exchange. There is no
employment policy as alleged by the Union. The Hon’ble
Supreme Court has atready disposed of the said Writ Petition
on 20-2-1983. In rccent past. it has been ruled out
retruitment on the basis of registration in Employment
Exchange and regularisation to the persons putting in more
than 240 days of service. Any submission made in the writ
petition no. 9677/1987 can not be relevant for an
adjudication in the case. So far as the case of Ex-
Meeranagar Camp is concerned, those engaged purely on
casual basis who had completed 240 days attendance werc
considered for regularisation. The workmen referred in
ralevant para of thc Written Statement of the Union have
bécn engaged out of the Settlement dt.7-10-1991 with the
Uhion resulting in aconsent Award in the Ref. No. 36/1991.
il is beyond the relevancy for an adjudication in the
reference.

7. Further casc of the management is that different
Regional Institutes/Drilting Camps exigently initially deploy
lacal labourers on their persistent demand of their villagers
for various work of intermittent naturc, and by obscrving
{heir merit and skill in the functioning of the Drilling Camp.
their casual placcrment made on regular basis if they had
acquired continuous experience. but subject 1o vacancy
and requircment thereof. The claims of workmen concerned
is incomparable to that of the permancnt employees of the
company, as lhe permancnt workers arc required 1o work
under the supervision and control of the cmployer. for there
is provision of reward and punishment. and adjudging
performance ; there is fixed hours. The allcged exploitation,
depriving of regularisation and unfair labour practice arc
fur from the real facts. Under the circumstances, the
workmen can not claim for their regularisation in any
capacity.

FINDING WITH REASONING

8. In this case, WW1 Nitya Nand Debury, WW2 Sarat
Chandra Behera on behelf of the Union, and MW1 Manoj
Kr. Sahoo, MW2 Amitav Das, MW3 A. K. Mohanty, the
Chief Manager (Geo) and MW4 Tulsi Das for the
management have been produced and examined in support
of their respective parties.

According to the statement of WW1 Nityanand
Dehuri as also deposed for his co-workmen, they were
engaged as casual labourers by Mr. T. D. Gaur, Incharge,
Exploration Camp of CM.P.D.1. at Kosala (Orissa) as per
Muster roli (Ext. W1, the copy of casual workers from April.
89 to February, 1992), through which they were paid wages
at Rs. 100-120 per day from the year 1990 to 1994 ; they
though worked as helper in drilling Machine, as Khalasi
for Water Tank, Survey Labourer and Helper all the year
except Holidays and Sunday yet are continously working
accordingly since 1989, They were not appointed for the
work as per the appointment procedure for the Labour. The
witness (WW1) denies that they never continuously
worked for 240 days in any calendar year. Likewise the
statement of WW?2 Sharat Chandra Behera *B’ who has
admitted not to have any proof of payment of wages, but
denied to have been kept for cleaning bushes and making
road for temporary period only.

Other documents (all photo copics) Ext. W.2 Series
Casual Payment Register (Muster Roil) w.e.f. May, 1990 to
March, 1993 or aforesaid Ext. W.1 (the copy of casual
workers from April, 1989 to Feb., 1992) does not prove that
any of the seventeen workmen has completed 240 davs
atlendance in any calendar vear from 1989 to 1993 as
required under Sec. 25B(2) (a) (i1) of the Industrial Disputc
Act, 1947 so as to be called their continuous service inthe
present casc. Rather the Ext. 3 scrics {thrce shecls)
positively prove the confirmatory work orders issued in
1996. 1997 and 1998 to M/s. Trilochan Sahoo (onc of the
workmen) & Party for contractual Supply at CMPDI, Kosala
Camp. .

Likcwise is the statement of WW?2 Sharat Chandra
Behera. B. onc of the workmen who could not indicate
whether they have performed altogether 240 days in a year.

9. Whercas the statement of MW1 Manoj Kumar
Sahoo as the Ex-driliing of CMPDI Camp. Kosala during
1991 to August. 1993 now posted as Scnior Manager at its
H. Qr., Ranchi, is that these workmen were cngaged at the
Regional Institute of Management, Bhubaneshwar at
Kosala Drilling Camp on persistent demand of the local
villagers for various type of casual workers ancilliary/
incidental to drilling on daily basis. Admitting the
photocopics of the Workers’™ Attendance (though notcd
as ‘casual payment register ') for Mav, 1990 to March . 1993
(Extt. W.2) and (he photocopies of aforesaid Confirmatory
Order di. 17-8-96 bearing the signature of the Officer
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Incharges concerned miarked as Extt. W.3 series, he (MW1)
has stated about the workmen to have performed the work
of leading and unloading pipes etc. ancillary to the Shifting
of the Drilling Machine during his tenure but not
continuously. Proving 40 vouchers/Money Receipts Ext.
M.1, three Work Orders dt. 17-8-96, 27-9-2003 and
14-6-2001 to Trilochan Sahoo & Party and Act/Trilochan
Sahoo & Party contractual water supply to CMPDI, Kosala
Camp, for 1996-97, for 2003 to 2005, and for June, 2001—
May 2003 and Aug., 2003 to July, 2005 as Extt. 2 Series

. respectively, three Advance Adjustment with money
receipts for June to Sept., 2001, for January — March, 2004
with Money Receipt for relevant period as Extt. 3 Series,
Notice for Tender dt. 7-4-2001 issued by the Management
as three Tender Documents dt. 7-4-2001 by Serial Workmen
Nos. (9) M/s. Trilochan Sahoo & Party 15 M/s and (10)
Sarat Chandra Sahu as Extt. 4 series and lastly the statement
of paid voucher (8 Sheets) showing payment to different
parties for period April to June, 2009 as Extt. 5 Series
respectively, the witness (MW2) Amitava Das has affirmed
that during his tenure April, 1992 to June, 1997 these
workmen worked whenever required.

10. Similarly the statements of MW3 A, K. Mohanty
and MW4 Tulsi Das, the Officer Incharge and the Camp
Incharge of Kosala Drilling Camp of CMPDI (Orissa)
respectively are quite supportive to that of Mr. Amitava
Das (MW2). Accordingly, A. K. Mohanty (MW3), while
his posting as the Officer Incharge of the Camp for the
period December, 1989 to April, 1992 and from June, 1997 to
August, 1999, the photocopy of the Attendance Sheet for
December, 1989 to February 1992 under his signature
(Ext. W.4) concerning workers, but he could not say him it
was prepared, and these workers were engaged/appointed
purely temporarily on contractual basis and that the
payment is made to the contractual workers through
vouchers only ; they were never appointed by the
Management according to the Appointment Rules. On
perusal of the alleged Attendance Sheet, I find the
Attendance Sheet has the number of the working days of
the workmen for the said period ; but none completed 240
days in a calender year. Likewise, is the statement of MW4
Tulsi Das as the then Camp Incharge of Kesala Camp of
the Management for his tenure from April to December,
1989 about the status of these workmen as casuals for the
relevant period only. The engagement of a worker on daily
basis temporarily requires no advertisement or interview
etc., and while starting the drilling work they (management)
had the full strength of manpower.

it. On the perusal and due consideration of the
materials produced on behalf of the both the parties, I find
in the Reference Case the indisputable facts is all these
seventeen workmen were casually engaged for casual
works and out of them particularly workmen as per the
‘Corrigendum List S1. No. 1 Sri Nityanand Dehuri, No. 4
Sarat Chandra Behra, B. No. 7. Jaikrishna Sahn, No. 8, Sudam

Usgsaazo)H2—Ib

Raut, No. 9 Trilochan Sahu, No. 10 Sarat Chandra Sahu,
No. 11 Haribandhu Beg, No. 12 Bhagrathi Sahu, No. 15
Pada Sahu with their own party concerned appeared to
have temporarily worked for contractual water supply to
the management for the relevant casual period as per the
waork orders (Ext. M.2 series) and accordingly they were
paid through paid vouchers (Ext. M.3 series) as well as Ext.
M.5 series (Paid Vouchers Bills). Moreover the alleged
Attendance Sheet of the workmen under the signature of
Mr. A K. Mohanty (Ext. M, W.3) the Officer Incharge of
the Camp does not bear the signature of any of the workmen
so it can not be their attendance sheet rather it is a statemenit
of their working days for the period April, 1989 to Feb,
1992 which clearly indicates none of the workmen had
completed 240 days working continuously in any calender
year as required under Sec. 25B with heading “Definition
of continuous service” under the Industrial Dispute Act,

1947,

Under these circumstances the Reference is
responded as such :

It is held that the action of the management of
M/s. Central Mine Planning & Design Institutes Ltd. is
quite legally justified in not regulanising the services of
Sri Basant Kumar Dehuri and Nitayanand Dehuri and others
concerned, because he or they were not employed for more
than 240 days inthe year 1989 and thereafter intermittently
which itself speaks of their intermittent employment.
Therefore these workmen are not entitled to any relief from
any date whatsoever.

'KISHORI RAM, Presiding Officer
¢ faeelt, 20 faaw, 2012
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New Delhi, the 20th December, 2012

S.0. 111.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 6/1998)
of the Central Government Industrial Tribunal-cum-Labour
Court No. 2, Dhanbad as shown in the Annexure in the
Industrial Dispute between the employers in relation to the
management of M/s. BCCL and their workinan, whichrwas
received by the Central Government on 20-12-2012,

[No. L-20012/414/1994-IR (C-1)]
B. M. PATNAIK, Section Officer
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ANNEXTURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL (NO. 2)
AT DHANBAD

PRESENT :
Shri Kishori Ram, Presiding Officer

In the matter of an Industrial Dispute U/s. 10(1)(d) of the
ID. Act, 1947 '

Reference No. 06 of 1998
PARTIES : s

Employers in relation to the management of Katras
Project of M/s. BCCL and their workmen.

AND
APPEARANCES:

Onbehalf of the Workman  : Mr. D. Mukherjee,

Ld. Advocate

On behalf of the Management © Mz D. K. Verma,
Ld, Advocate

STATE : Jharkhand - INDUSTRY : Coal

Dhandbad, the 15th/30th October, 2012
AWARD

The Government of India, Ministry of Labour, in
excrcise of the powers conferred on them under Section
10(1)(d) of the 1.D. Act, 1947, has referred the following
dispute to this Tribunal for adjudication vide their Order
No. L-20012/414/94-1 R. (Coal-I) dt. 30-12-1997.

SCHEDULE

“Whether Sh. Rajendra Prasad Sharma and 34 others
(as per list enclosed) were the workmen of Katras
Project of M/s. BCCL., Malkera, Dhanbad ? If so,
whether the action of the management in denying
employment to these workmen since December, 1993
is legal and justified ? If not, to what relief the said
workmen are entitled and from what date 7”

2. The brief of the sponsoring union for the workmen
Rajendra Pd. Sharma and 34 others (as per the list enclosed)

is that they had/have been continuously working as

permanent workmen performing the job of Tyndal and its
related jobs — transporting of materials, Motor Pump, Gutter,
Hydraulic Pump, conveyor and fitting and dismantling of
conveyer etc. of permanient nature directly under the control
of supervision of the Management at Katras Project since
1990. As such they have put in more than 190 days
attendance in each calendar year. They had been serving

and producing the goods for the benefits of the coltiery
Management. They were directly linked with the Mines, 50
all of them are bound to work under the direct control and
supervision of the management as per the Mines Act, Rules
and Regulations. The management had been paying them
wages of the N.C.W.A_ in the names of different
intermediaries until the implementation of the Wages Board
Recommendation and N.C.W.As. In spite of several
represcntations, the management did not regularise them
in its service, rather it stopped them from their service we f.

27-12-1993, having been annoyed with the spot enquiry of
the LEO/C/Katras at their complaint. Atlast, the failure in
reconciliation of their industrial dispute before the
AL.C.(C), Dhanbad, resulted at last in the reference for an
adjudication as per the direction of Hon’ble Supreme Court
to the Government of India for its illegal order refuting its
reference. So the action of the management was quite illegal,

arbitrary, vindictive and against the principal of natural

justice and anti labour policy. _—y :

3. The union in its rejoinder with full categoric
denials has pleaded that all the alleged paper arrangement
were made to camouflage the real issue. Sri Mathura Mistry
had also been working as a permanent Tyndal workman
like other workmen involved in the case. All the allegations
of the management are false, frivolous, motivated, hence
denicd.

4. Whereas the specific denialful contra picading of
the management is that there was no employer-employee
relationship between the management and the persons
concerned at any time, as they were never recruited by the
management. The management has the recruitment
procedure : inviting applications from eligible candidates
against the vacant posts, constitution of a Selection
Committee for selection of candidates for the vacant posts,
the issuance of appointment letters with the terms and
conditions of employment, identity cards, etc. then they
get pay slips every month to draw their wages from the
counter of the Company. But these persons were neither
interviewed by the Selection Committee nor issued any
appointment letters, identity cards or Pay slips. S0 no issue
arises as to denial of their employment from December,
1993. Tt is the sponsoring Union Rastriya Colliery Mazdoor
Sangathan Congress which aims at their employment in
the Company through litigation.

5. Further case of the management is that Sri Mathura
Mistry, one of the listed persons, was a contractor of the
Company for carrying on some miscellaneous jobs. He has
his own workshop at Chhatabad, PO : Katrasgarh, Dhanbad
for smithy jobs involving sharpening and shaping and heat
treatment of various cquipments and machineries used by
villages and general public, artists, fitters. He is also a
contractor for repair of tubs and its ancillary parts used in
coal mines for transportation of coal from mine to surface.
He also performs some jobs of drilling and installations of
machineries like pumps, haulages etc. to be done by fitter,
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helpers, tyndals. The management of Katras Project as per
the office order dt. 3-4-1991 awarded Mathura Mistry the
contract for drilling holes in 60 pounds rails for 100 pcs
each piece of our holes per hole at Rs, 4.50 total 400 holes
at Rs. 1800. Likewise as per work orders dt. 9-5-1991,
8-10-1991, 28-3-1992 and 2-12-1992 of the management for
drilling 64 holes in 16 pieces of pound rail at Rs. 4.50 per
hole on the surface, for transportation of PVC, Sheeror and
ARC cables and laying them for utilization of power supply
for Rs. 10,273.50, for cutting the wireropes wornout by
haulage after being it to the surface, and for transportation
of 175 metres trailing cable at the cost of Rs. 18,48 awarded
the contracts respectively in addition to some contracts
awarded to him in 1993. All the contracts were not of
permanent nature. He was not given any contract in 1994
and thereafter the total amount of the aforesaid contracts
to Shri Mathura Contractor in the said years was too meagre
for employment of such large number of 35 persons all the
years. Actually he as contractor with two helpers were
working on the jobs at Chhatabad. In fact, the reference
came for adjudication as per direction of the Hon'ble High
Court in a writ petition. These persons are not the workmen
of the-Company.

6. The management in its rejoinder has pleaded that
all the entire allegations of the Union are false, baseless
and imaginary. The management has implemented the wage
Board Recommendations and NCWA. These persons have
not worked as contractor workers even intermittently, so
no question arises as to stopping them from working by
the management. These persons are not entitled to any
relief on other ane.

FINDING WITH REASONING

7. In the instant case of regularisation, MWI Sheo
Kumar Pd. Sinha, the Superintendent Engineer for the
management and WWI Raghunath Rajwar, one of workers,
for the Union have been examined.

Proving the five work orders of the Management all
for the year 1991 asExts. M.1 to 5, the statement of MW 1
Sheo Kr. Pd. Sinha is that the management at time provided
Mathura Mistry, contractor the job on the basis of said
work orders, and always paid him the charges/wages on
the bills submitted by him afier the completion of his jobs
with the help of his own instruments; the management had
no concern at all the with supervision of the contractual
Job assigned to aforesaid Mathura Mistry, so it is not in
any way liable to provide jobs to the concerned workmen
as staff of the colliery. According to the witness (MWI),
the management in general practice does not invite a tender
for a small job valued not more than Rs. 1,000 beyond
which though for the work order (worth Rs. 10,273.50—
Ext. M. 4), the management had invited a tender, no tender
order was mentioned in it admittedly, the attendance of
each contractual workmen or of regular one is recorded in

4859 GIMN2 —17

course of their work in the mines as per the procedure. He
(MW1) has affirmed the jobs of a blacksmith and of a
Tyndal are permanent in nature and the visit and spot
enquiry of the Labour Enforcement Officer (Central) to the
Colliery on 12-5-1993 while Sri N.C. Sinha, was the Personnel
Manager but the management takes the help of the
contractor absolutely on temporary basis for completion
of excess job of Tyndals, but the suggestions of the Union
Representative about the continuous working of the
workmen for more than 240 days in a year altogether for
years at the colliery under supervision of the management
and their illegal stopping them from work on and from
27-12-1998 have been flatly denied by the witness (MW 1).

8. In the face of the conspicuous admission of WWI
Raghunath Rajwar as one of the workmen for self and for
his colleagues that they were issued neither any
appointment letter nor any interview letter nor LD, Card
nor any pay slip for their wages, he (WWTI) has claimed to
have continuously performed the work of Tyndal and
Blacksmith etc. as per instruction of the Engineer and under
the supervision of the management officials by putting
their attendance for more than 254 days in each calendar
years till 27-12-1993 as per the Attendance Register
verification (the photocopies thereof as Ext. W.1 Series)
and the joint note of discussion prepared by the LEO (C)
and the Dy. CPM., N.C. Sinha (Ext. W.2) under their own
signatures respectively on their complain, but soon
thereafier, they were stopped from working there. He (WWI)
specifically denied 10 have worked under cantractor
Mathura Mistty, one of the workmen.

As contracted with the oral evidence of workman
Raghunath Rajwar (WWI), he has proved the authenticated
photocopies of their attendance Register as Ext. W1 serics
only for three months of July, October and November, 1993,

9. Mr. D. Mukherjee, the Learned Counsel for the
Union in reference to Sections 7 & 12 of the aforesaid act
citing 1999 L.1.N. 12(SC)(D§3), 1323, Secretary, Harvana
State Electricity Board Vs. Suresh and Others related to
Sec. 10 of “Prohibition of employment of contract labour™
under the Contract Labour (R&A), Act, 1970 submits that
in failure of the management to produce any licence and
Registration Certificate of alleged contractor Mathura
Mistry, one of the workmen the workmen shall be deemed
to be the employees of the managements held by the Apex
Court in the ruling asto Sec. 10 of the Act : ‘On lifting the
veil it’s clear that there was no contract system with the
Board as work was of perennial nature, contractor has to
be kept out and so called contract system was only a
camouflage, employer employee relationship is easily
visualised; employees who have worked for more than 240
days in a year are entitled to be absorbed permanently in
the Board (Paras 10, 13 to 18). The factum of the ruling
related to the Electricity Board of Haryana which awarded
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fo a contractor the work of keeping its plants and stations
¢lean and hygienic, and under its overall even
f}dministralively; contract itseif stipulated number of
¢mployees engaged for the work, but Board neither
segistered as principal employer nor contractor was a
Licenced one.

_ 10. Further, Mr. Mukherjee, the Learned Advocate
for the Union stressedly submits the application of the
doctrine of “lifting veil as true test as held in the case of
Hussain Bhao, Kalicut Vs. Alath Factory, 1978 Lab IC 126
& SCLJ Vol. 15 at page 112, that would discern the real
¢mployer is the management, not the immediate contract
in the case where workers labour to produce goods or
service for the business of another, that other is, in fact,the
¢mployer, as he has ¢conomic control over the workers
subsistance, skill and continued employment; the court
must be astute to avoid the mischief and achieve the
purpose of law. It is submitted by Mr. Mukherjee that the
workmen have proved by the Ext. W. 1 series prepared by
the Labour Department at enquiry that they were engaged
by the Management for the job of Tyndal and Smithy, the
permanent posts, so they are entitled to regularisation as
ger the NCWA is a settlement as held by the Hon'ble

upreme Court in the case of Mohan Mahto Vs. M/s.
Central Coal Field Ltd. & others, 2007 (115) FLR 427. As
such it is submitted on behalf of the workmen for their
regularisation in the light of the decisions of Hon'ble Apex
Court in cases of GM., O.N.G.C., Shilcher Contractual
Workers Union, 2008 AIR, SCW 3996 and Bhilwara Dugdh,
Utpadak S. Ltd. Vs, Vinod Sharma & Others 2011 LLR 1079.

11. In the case, the casc has ncither pleading nor
proof on any of the parties about the management as a
tegistered Principal employer and contractor Mathura
Mistry as a licensed one. Violation of Sec. 12 of the C.L.
(R&A) Act, 1970 by the contractor attracts penal provision
of Secs. 23 & 25, but does not have the effect of rendering
the contract labour employee of the Principal employer as
held in the case of Dena Nath Vs. National Fertiliser Lid,
{1992) 1 SCC 695 : 1992 SCC (L&S) 349

12. In response to Mr. D. Mukherjec’s argument for
the Union, Mr. D K. Verma, the Learned Advocate for the
Management has contended that the Inspection Note of
the L.E.O. concerned (Ext.W2) proves that since the
workmen were under the contractor, so the L.E.O, directed
the Dy. C PM. concerned under Rule 71 of the C.L. (R&A)
Central Rules, 1971 to authenticate the photocopies of the
alleged Attendance Register for July, Oct. and Nov. 1993
asenquired by the L E.O. (Ext. W.1 screis—three sheets),
it is merely a case of contractuai labour and that the
engagement of contract labour by a contractor does not
create relationship of master and servant between
contractor and principal employer as held in the case
Steel Authority of India Ltd. Vs. N.U. Water Frount
Workers, 2001 LAB, 1.C. 3656 (C.B.){Para 101, 114, 117).

Further it is submitted by Mr. Verma, that such casual labour
or Temporary employees have no right to be regular or
permanent public employment, as absorption regularisation
or permanent continuance of temporary contractual, daily
wage or ad hoc employees appointed/recruited de hors the
constitutional scheme of public employment on issuance
of directions by Court, therefore, is not permissible as held
the Hon’bie Apex Court in the casc of Secretary, State of
Kamnataka & Others Vs. Umadevi (3)(CB)(inparas 3, 4. 12,
& 43),

Inview of the preseni facts and laws involved in it, it
is also discernable that the verdict of Hon’ble Apex Coun
(larger C.B.) in Uma Devi (3) Case (2001) is binding all over
India as upheld in the case of official Ligwidala Vs.
Dayanand, (2009) 1 SCC (L & 5) 943 (C.B.).

13. On the thoughtful considerations of the malcrials
produced on behalf of both the parties as in view of the
arguments advanced on their own behalf, I find that all the
workmen were contractual casuals under contracior
Mathura Mistry, but none of them completed 240 days
attendance in any calender vears as evident from Ext. |
series (three photo copies of Attendance Register for July,
October and November, 1993; rather workman under SI.
No. 33 Nasim Ahmad never worked in any of the said
months, and rest ones casually worked for few days in
one/two months. So there was no relationship of Employver
and Employee between the workmen and the management.
There is no camouflage on the part of the management in
this regard. The argument of Mr. D. Mukherjee secms tobe
inplausable. Hence, it is held and accordingly awarded:
that Sri Rajendra Prasad Sharma and 34 others (as per List
enclosed) were not the workmen of Katras Project of M/s,
B.C.C L., Malkera, Dhanbad, so no issue arises whether
the action of the management in denying employment to
these workmen since December, 1993 legal or justified. The
said workmen are not entitled 1o regularisation. The copy
of the Award be forwarded to the Labour Ministry for
information and needful.

KISHORI RAM, Presiding Officer
LIST OF WORKERS
. Mathura Mistry
Suresh Paswan
Raghnath Rajwar
Ramchandra Vishwakarma
Upendra Kr. Vishwakarma
Tribeni Mandal
Rambali Yadav

e B = A

Karu Paswan (I)

9. Ram Prawesh Yadav
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10.  Praveen Kumar

11, Urnesh Kumar

12. Knshna Prasad

13, Munshi Yadav

14, Ram Pravesh Kumar

15.  Shankar Dayal Sharma
16. Vijay Bhuia

17, Jagarmath Kumar Vishwakarma,
18 Arjun Paswan

19. Rajendra Prasad Sharma
20. Baidhnath Mistry

21.  Baijnath Prasad Diwakar
22, Surendra Kumar Mahto
23. Jagdish Prasad

24, Pradeep Kumar

25 Anil Sao

26.  Shyam Sundra Sharma
27 Jageshar Modi

28. Nasim Ahmad

29.  Ashok Paswan

30. Chhattu Paswan

31 JaiPrakash Gupta

32, Akhtar Mian

33, Nazim Ahamad

34 Madhesh Kumar

35 KamPaswan (I
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New Dclhi, the 20th December, 2012

$.0. 112 —In pursuance of Scction 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 7/2003)
of the Central Governient Industrial Tribunal-cum-Labour
Court No. 2, Dhanbad as shown in the Annexure in the
Industrial Dispute between the employers in relation to the

management of M/s. BCCL and their workman, which was
received by the Central Government on 20-12-2012.

[No. L-20012/332/1997-IR (C-I)]
B. M. PATNAIK, Section Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL(NO. 2)
AT DHANBAD

PRESENT :
Sn Kishori Ram, Presiding Officer

In the matter of an Industrial Dispute under Scction
10(1) (d) of the LD. Act, £947.

Reference No. 7 of 2003
PARTIES :

Employer in relation to the management of Mohuda
Area of M/s BCCL and their workmen.

APPEARANCES:
On behalfof the Workmah
On behalf of the Management: Mr. D. K. Verma. Ld. Adyv.
State : Jharkhand.
Dated, Dhanbad, the 21st Nov., 2012
AWARD

: None

Industry : Coal

I. The Government of India, Mintstry of Labour, in
exercise of the powers conferred on them under scction
10(1)(d) of the [.D. Act, 1947 has referred the following
disputc (o this Tribunal for adjudication vide their QOrder
No. L-200112/332/97-IR (C-I) dated 10-12-2602.

SCHEDULE

“Whether the demand of Bihar Collicry Kamgar Union
from the management of Bhatdee Collicry of Mohuda
Arca of M/s BCCL‘I‘# employment on the
compassionate ground according 1o the provisions
of N.C.W.A. of Smt. Budhan Devi wifc of Sri Indra
Singh, Driller of Bha#tdee Colliery is legal and
Justified 7 If so, what relief the dependant of the
workman is cntitled 7

2. Mr. D. K. Verma, the Learned Advocate for the
management is present. Nong is present on behalf of
workman/union nor W.W. produced despite several notices
for it. The case is pending for the evidence of the workiman
since 28-4-2006 due disinterestedness of the Union/
workman. The casc is closed and according]y an Award of
No Disputc is passed.

KISHORI RAM. Presiding Officer
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New Delhi, the 20th December, 2012

S.0. 113.—In pursuance of Scction 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government  hereby publishes the award (Ref. No. 223/
1998) of the Central Government Industrial Tribunal-cum-
Labour'Court No. 2, Dhanbad as shown in the Annexure in
the Indastrial Dispute between the cmployers in relation to
the marnagement of M/s. BCCL and their workman, which
was recfived by the Central Government on 20-12-2012.

[No. L-20012/338/1997-IR (C-D)]
B. M. PATNAIK, Stction Officer

ANNEXURE
BEFORE THE CENTRAL GOVERNMENT

INDUSTRIAL TRIBUNAL (NO. 2)
AT DHANBAD

PRESENT:
Sri Kishori Ram, Presiding Officer

In the matter of an Industrial Dispulc under Scction
1001y (d)ofthe I.D. Act. 1947,

Refercence No. 223 of 1998
{Analogous with Ref. No. 60 of 2003)

PARTIES :

Employer in relation to the management of Jealgora
Collicry of the BCCL and their workman.

APPEARANCES:
On behalf of the Workman

On behalfl of the Management: Mr. D K. Verma. Ld.
Counscl

. Nonc

State ; Fharkhand.
Dated, Dhanbad, the 29th November, 2012
AWARD

Industry : Coal

l. The Governinent of India, Ministry of Labour in
cxercis¢ of the powers conferred on them under Scction

10{1)d) of the 1.D. Act, 1947 has referred the following.
dispute to this Tribunal for adjudication vide their Order
No. L-20012/338/1997 - R (C-T) dated 1-12-1998,

SCHEDULE

“Whether the action of the management of Jealgora
Colliery in stopping Sri Shyam Bauri, M/Loader from
duties w.e.f. 26-12-92 is justified ? if not, to what
telief the workman is entitled 7

2. None appeared for the unions concerned/
workman Shyam Bauri nor any witness for the evidence of
the workman produced. But Mr. D, K. Verma, the Learned
Counsel for the management with management witness
B.B. Roy, the Personnel Manager of the Colliery concerned
present for the evidence of the management on preliminary
point. Mr. Verma submits that the examination of the
aforesaid Roy as MW 1 at P. P. would be futile in lack of the
Union/workman, as the case involves the dismissal of
workman Shyam Bauri but neither the Union
Representatives nor the workian has been appearing in
the case since long time,

The perusal of the case records reveals that despite
Regd. notices dt. 10-1-2012 and 24-7-2012 having becn
issued to the Union Representative of the Union concerned
on his address noted in the Reference, none appeared nor
any proper representation since 10-1-2012 despite Regd.
noticed to the Union concerned for proper represcniation,
The present Reference along with its Analogous Reference
No. 60/2003 as per order dated 11-11-2011 of the Tribninal
rclates to the Schedules concerning the stoppage of
workman Shyam Bauri and his dismissal respectively, The
conduct of the Union Representative as well as that of the
workman implies that neither the Union Representative nor
the workiman is interested in pursuing the case. Sinceit is
the oldest case of the year 1998 and of 2003. So it is closed
for the default of the Union Represcntative and the
workman himself. Accordingly, an order of No Industrial
Dispute Award existent is passed.

KISHORI RAM, Presiding Officer
= i, 20 e, 2012

W, M. 114.— 3T famm afufras, 1947 (1947
FT 14) F W 17 F JITH H, FE THR A, AL 5
Te. F WeMES % Geg fEeEhl 3R 3 wHen ® 99,
sy ¥ fafde oiiifre faos & $=09 wwn st
AftTo TE ¥ OEEE Ao, YERE $ 99R (AR =5
FEA 97/2003) F TFEIGE FE B, S BT TWER H
20-12-2012 T 9T F3T o |

[E TA-20012/101/2003-3T8 3R (G-1}]
ot A, YeATE, HAIEm AR
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New Delhi, the 20th December, 2012

S.0. 114.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 97/2003)
of the Central Government Industrial Tribunal-cum-Labour
Court No. 1, Dhanbad as shown in the Annexure in the
Industrial Dispute between the employers in relation to the
management of M/s. BCCL and their workman, which was
received by the Central Government on 20-12-2012.

[No. 1.-20012/101/2003-IR (C-I)}
B. M. PATNAIK, Section Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL (NO. I}, DHANBAD

In the matter of reference U/s 10(1)(D)(2A) of 1.D.
Act.

Reference No. 97 of 2003

Employer in relation to the management of Sijua
Areaof M/s. BC.CL.

AND
Their Workman.
PRESENT :
SRI Ranjan Kumar Saran, Presiding Officer
APPEARANCES:
. SriD. K. Verma, Advocate
- 8 U. P. Sinha, Advocate

For the Employers
For the Workman
Statc : Jharkhand.
Dated the 3rd December, 2012
AWARD

By Order No. L-20012/101/2003-1R (C-I)
dt. 9-9-2003, the Govt. of India. Ministry of Labour. has in
excreise of  powers as conferred by clause (d) of Sub-
Section (1) and Sub-Scction (2A) of Scction 10 of the
Industrial Disputes Act, 1947, referred the following dispute
for adjudication to this Tribunai -

SCHEDULE

Industry : Coal

“Whecther the demand of the union to regularise Sri
Uit Kumar Saw as Telephonc Opcrator. working at
Kankance Collicry under Sijua Arca of M/s BCCL is
proper and justified 7 IT so. to what relicf is the
concerned workman entitled and from what date 7

1. Both partics appcared aficr notice. Submitted claim
statcments and rejoinder. Case has been posted for evidence
ior the side of management. In the meantime the workman

constantly remained absent for last 10 dates. Though he
has been examined on chief did not come forward for cross
examination. Even his lawyer though present did not submit
anything. It is presumed that the workman lost intercst in
prosecuting the case. Presumably this is no dispute subsist
between the partics. No Dispute award passed.
Communicate to the Ministry.

R K. SARAN, Presiding Officer
¢ faeelt, 20 e, 2012

. I, 115.—3ivedf faar sifufam, 1947 (1947
F14) F U 17 F T §, $19 9N 9. @, @,
Tl % FoAT % W Fraers ofit 37 Fdwni & 9,
sTEy | i sieife fram & S5 TR st
AFM U 9N AT -, EE F TR (AR 2
WEA 22/2003) F WFIE F@ 2, N FHT UET F
20-12-2012 1 9T g1 A1

[| TF-20012/221/2002-308 R (1) ]
. @@ TeTE, sam At
New Delhi, the 20th December, 2012

5.0. 115.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hercby publishes the award (Ref. No. 22/2003)
of the Central Government Industrial Tribunal-cum-Labour
Court No. 1. Dhanbad as shown in the Annexure in the
Industrial Dispute between the employers in relation to the
management of M/s. BCCL and their workman, which was
received by the Central Government on 20-12-2012.

[No. L-20012/221/2002-1R (C-I)|
B. M. PATNAIK. Scction Oflicer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL{NO. I),
DHANBAD

In the matter of reference U/s 10(1){d)}(2A) of L 1D,
Act, 1947

Rcl'crcnce_No. 22 of 2003

Employers in relation to the management of Amlabad
Collierv of M/s. B,C.C.Lid.

AND
Their Workmen.
PRESENT:
SRI RANJAN KUMAR SARAN. Presiding Officer
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APPEARANCES:
For the Employers : S U. N. Lal, Advocate
For the Workman - 8ri S. C. Gaur, Advocalc

State : JTharkhand. Industry : Coal
Dated, the 3rd December, 2012
AWARD
By Order No. L-20012/221/2002-1R (C-I),
dt. 24-1-2003, the Govt. of India, Ministry of Labour, has in
exercise of power as conferred by clause (d) of Sub-Section
(1) and Sib-Section (2A) of Section 10 of the Industrial

Disputes Ect, 1947, referred the following dispute for
adjudication to this Tribunal :

SCHEDULE
“Kya B.C.C.L. Amiabad Colliery Ke Prabandhan
Dwara Sri Arjun Mahato, Miner Ki Sewain Dinank
6-11-2000 Se Smapat Kiva Jana Uchit, Vidhivat Avam
Nayaysangat Hai ? Yadi Nahin To Karmkaar Kis Rahat
Ke Patra Hain ?7”

I. In the above reference, Parties arc noticed,claim
statements rejoinder filed. Proceeding progressed from
2003. But at this stage of the case, the learned counscl for
the workman files a petition and submitted that, the
workman is not interested to proceed with the case. Since
the workman is not interested with the case, the dispute
between the parties have been resolved.

2. Hence ‘No Dispute Award’ is passed.
Communicate the fact to Ministry.
R K. SARAN, Presiding Officer
= faeed, 31 fawa, 2012

@, 3. 116.—warF Awg st § U wEw tain
eae fafes (Fgie 4 9 ®ig TE §ft 921006 URE
 #e et e @ i fefs (wagwe e @ 'Y
o dzfim) ®t wH=r wiass Ay @ gt sTEy
sfufym, 1952 ® 47 17(1) (F) % v s
1-10-1997 @ B WEH Hd TU W & T A ST
T TE-35015/8/2004-TF TE-11, T 9 o0, 2004 F
T Y T e |

2. wafw dud s § ¢ wee s e fafies
(g e ww we & R fafe) @ S wios fafy
T T SuEy sfufEm, 1952 % W0 27F & dffre-w
¥ Frefir g Wath vl #1 SooH fem # SR fae e
TR g FHAR wfasy fafy w@ weiol Iwsy stfufem,
1952 (1952 F1 19) (Tagwia sfufm % w1 § wafém)
FY YR 17 F I9-9R (1) F @IS (&) T FA 1A A
T TR RS F T e

3. wfE, JASH H FR wqel [feg = Afen
o TR R 15 T ® W A SR T FH F o

1o e a3 A | . kb

fears 12 W, 2011 il UF T V&5 a0 7 o 7
w1 wfge fafu smgea # w8 fw 27 =2, 2000 %
I T F A FE F IvEE, T T E fF Aw
TAaeE T 2
4. 3T:, FE, FF TR, TG I stfefTam
HT 17 H1 G- (4) gR YEd Wi 1 Fan w3 g
& Wias™ R WA B W g F A 19 B IR
HT T |
[E TH-35017/3/201-THTE-11 |
New Deihi, the 3 1st December, 2012

- 8.0. 116.—Whereas a notification No. 85-35015/8/
2004-58.11 dated 9th July, 2004 granting excmption
w.e.f. 1-10-1997 under section 17(1)(a) of the Emplovees’
Provident Fund and Miscellaneous Provisions Act. 1952
to the M/s GEA Process Engincering Private Limited
(formerty M/s [. & T Niro Limited) Bearing Code No.
GJ/21006 in Vadodara region (hereinafier referred to as the
establishment) was published in the Garette of India.

2. Whereas M/s GEA Process Engincering [imited
(formerly M/s L. & T Niro Limited) has violatcd the
conditions of exemption delineated in Appendix-A of Para
27A of the Employees’ Provident Funds Scheme. 1952 and
thereby deserves the cancellation of exemption granted by
Government of India under clause (a) of sub-scction (1) of
Section 17 of the Employees’ Provident Funds and
Miscellaneous Pravisions Act, 1952 (19 of 1952) (hereinaficr
referred to as the Act),

3. Whercas the establishment was given an
opportunity on 12th May, 2011 to filc its reply to the Show
Cause Notice within 15 days of the receipt of Notice and
after examining their reply dated 27th May. 2011 in
consultation with Central Provident Fund Commissioncr. it
has been found that the same is not satisfactory.

4. Now, therefore, in exercise of the powers conferred
by sub-section (4) of Section 17 of the EPF and MP Act.
1952 the Central Government hereby cancel the excmption
granted to the said establishment with immediate effect

fNo. 5-35017/3/2011-8S-11]
NARESH JAISWAL, Under Secy.

¢ faeel, 3 A, 2013

&L oW, 117 —FHard T | safufrEe, 194y
(1948 T 34) T ¥R~ F1 3T 90~ (3) T 92T Al
F YA FE g, B TR TWEW | HE, 2013 F]
0 9 F w9 4 Fraa s g, foes 3e afufem =
A4 (44 A 45 YT F T <t 98at 9 9g9 8 IH 8)
AEAT-5 3 6 [UM-76 FT 39 40-( 1) SN ¥W-77, 78,
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Figer

(| T9-38013/022013-T) Tw-1]
T WA, R wiaa
New Delhi, the 3rd January, 2013

8.0. 117 —In exercise of the powers conferred by
sub-section (3) of Section 1 of the Employees’ State
Insurance Act, 1948 (34 of 1948) the Central Government
hereby appoints the 1st February, 2013 as the date on which
the provisions of Chapter IV (except Sections 44 and 45
which have already been brought into force) and Chapter-
Vand VI [except Sub-Section (1) of Section 76 and Sections
77,78, 79 and 81 which have already been brought into
force] of the said Act shall come into forcein the followin g
areas in the State of Tamil Nadu namely -

Centre The Municipal limit of Sivagangai

Municipality and the Revenue
Villages of

Sivagangai and I. Pudupatti

Kalayarkoil in 2. Okkur

Sivagangai Taluk, 3. Pillur

Sivagangai District 4. Nattarasankottai
5. Kalayarkoil
6. Madhagupatti
7. Arasanur
8. Periakottai

[No. 5-38013/02/2013-88-1]
NARESH JAISWAL, Under Secy.

#ﬁ?ﬁmm’,zou

H A 118 —FHE T A afufEm, (948
(1948 ¥1 34) *I ¥W-1 F 3T 4R-(3) gRT ¥ wiherat
F AN FIT T, FHT TER WG | TG, 2013 7
IV AR * w9 A Frm wedt 3 fra 5w afufog 2
AEAF-4 (4T 44a453¥ﬁqama’rwaﬁﬁmz’r§aﬁ
?) sreara-s sl 6 [wm-76 ¥ 9y Y-(1) &R umr-77,
78,793?&813%@3&%@3?%#373%?%]%
Wmmﬁﬁmaéﬁ#maﬁ,am;

% TREIHFE el ar@w fen
patc: S

. @TemE e gEFa AR zfw

FA0

[E T8-38013/01/2013-T8wE-] ]
T ST, S 9fEa

New Delhi, the 3rd January, 2013

S.0. 118.—In exercise of the powers conferred by
sub-section (3) of Section 1 of the Employees™ State
Insurance Act, 1948 (34 of 1948) the Central Government
hereby appoints the 1st February, 2013 as the date on which
the provisions of Chapter IV (except Sections 44 and 45
which have already been brought into force) and Chapter-
Vand VI [except Sub-Section ( 1) of Section 76 and Sections
77,78, 79 and 81 which have already been brought into
force] of the said Act shall come into force in the following
areas in the State of Karnataka namely .~

Sl. Nameofthe Rev.
No. Village or Municipal
Limits

Hobli  Taluk District

. Kenjaru Village Suratkal Mangalore South

Canara

[No. 8-38013/01/2013-SS-1]
NARESH JAISWAL, Under Secy.
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