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WA TN & Wrdl (T daerd W Brge ) g Wi fwe e wifstinn swdw afv s
Statutory Orders and Notifications issued by the Ministries of the Government of india
{Other than the Ministry of Defence)

fafy Wi = waes
T G——
_ =4 faeedt, 5 Wl 2013
T, W, 364, FEAH § O, 2003 (IO ¥ o Aot TE. T, afiss T W Oww B
uEraAtaR % 98 ¥ ey a0 € |
[ € 18(05)2011-==ufes)
3 A @, e, T faf e
MINISTRY OF LAW AND JUSTICE
(Department of Legai Affairs)
New Delhi, the Sth February, 2013

S.0. 361.~The President is pleased 1o accept the resignation of Shri Rohinton F. Nariman, Sentor Advocate as
Solicitor Generat of India with effect from Sth February, 2013 (AN).

iF. No/ ¥8 (05)201 J-Jued |

Dr. R S. SHRINET, AssistantLegal Adviser

464 GI2013 (1iol)



11
162 THE GAZETTE OF INDIA | FEBRUARY 16, 2013MAGHA27, 1934 [Pagy U—Sic 3(u))
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. M, 362, AT FOER GG S SN TN, 1973 (1974 0 A T 2) 2% ur 24 A 9% I
mmmﬁmmm@mmtﬂ(m AR W) F 227572011 COF A, 408372011 a’rﬂmmmm::af:;
w #=) T foeelt o e v (S 9 om) g nfm veree see e, weEw W3 @ g i Retw
20-5-2010 F RW (Fen # frafa shn F s & walfi swel) F s B, s ow, ot T5m W ven @
T o T s v el o et e o S9fen o a P R 2 1 -

[¥ 22520013-uw et 811
Tl 9, s wiaa

MINISTRY OF PERSONNEL, PUBLIC GRIEVANCES AND PENSIONS
. (Department of Personne! and Training)
New Delhi, the 6th February, 2013

S.0. 362.—1In. exercise of the powers conferred by sub-section (8} of Section 24 of th iminal Procedn
1973 (Act I‘_Io._ 2 of 1974), the Central Government hereby appoinis Sgir}i P P Rao, 51 Adv:cact&;dtzﬁ;:;rniﬁg 5 re::t;
Conrt of Indta in SLP (Crl.) No, 2275/2011 (CC No. 4085/201 1 CRI V/s Rala Sahab Thackerey and others against ord:rp dated
20-3-2010 passed by Allahabad High Court, Lucknow Bench, (Cases pertaining to the demolition of the disputed structure
at Ayo@hya} tnstituted by the Delhi Special Establishment (C.B.1) in the Supreme Court of India and other matters connected
therewith and incidental thereto.

[No. 225/2/2013-AVD-1]
RAJIV JAIN, Under Secy.

forar At
{ Tasita farg Rrawr)
=% feedt, 1w, 2013

NI, 363 —TIagA Vo (wEY w v ST W, 197071980 B @S 3 F - (1) F W e,

Soamt BT (TR T e s stufem 1970/1980 H 4R ¢ 3 F9-2Q 3(3) R (3-H) BT WA wiEH

o T T, WS WO, TagE, of i, e e st (9 fafu L 5-1-1970) ) 3aH! frgfan #t e #) fofs

§ o w3 ot 3 fae s A AR ow, TR O @ 0w B, filede dw v fRew wvew 4 sedfew
- RTE € w7 3 whw w@

[¥L. . 6/242011-3 &-1]

ey s, ot afes

MINISTRY OF FINANCE
{Department of Financial Services)
Wew Dethi, the 1st Febroary, 2013

5.0. 363.——in exercise of the powers conferred by sub-section 3 (k) and (3-A) of Section ¥ of the Banking
Cormpanics { Acquisition and Transfer of Undertakmgs) Act, 1970/1980 read with sub-clause (1) of clause 3 of the Nationalised
Banks (Management and Miscellaneous Provisions) Scheme, 197071980, the Cenral Government hereby nomnates Shri C.
R Naseer Ahmed (DoB ; 5-1-1970) as part-time non-official director on the Beard of Directors of Syndicate Bank for aperiod
of three years, from the date of notification of his appointment or until further orders, whichever is carlier.

[F No. $/24/2011-BO-Tj
VIIAY MALHOTRA, Under Secy.
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il a1 v A g, BT T, TN, I 9 ®
Geicy :-tz-zms ﬁgmmm wmm@mmﬁwﬁaﬂmaﬁmm@ﬁmﬁmm

2w F T R B R T NG KT SR 7 G A o 7ed 8, 79 ¥5 3 Fades e o FET HAL
e @ w9 H g e 2 )

WIA, 368 —TNaFH 3o (9aY o

L6 6/8/2012~3 3-1Y
oy Aeen, IR whaa

’ New Dethi, the 4th February, 2013

S.0. 364.—In exercise of the powers conferred by clause (¢) of sub-section 3 of Section 9 of The Banking
Companics {Acquisition and Transfer of Undertakings) Act, 1970/1980 read with Sub-clause (1) & (2) of Clause 9 of the
Nationalised Banks (Management and Miscellaneous Provisions) Scheme, 1970/1980, the Central Government hereby
appoints Shri Partha Chanda, (Date of Birth : 8-8-1960), Single Window Operator-A, UCO Bauk, as Workmen Employee
Director ont the Board of Directots of UCG Bank for a period of three years with effect from the date of his taking over the
charge of the post ot or after 15—2-20 13 or until he ceases to be an workmen Employee of UCO Bank or until further orders,
whichever is the earliest. '

IE No. 6/82012-BO-)
VIJAY MALHOTRA, Under Secy.

= e, 4 W&, 2013
WL 365, — WY ford S orfulm, 193¢ ) 8 FTI-91 (1) & G2 (N) 30 5 i 1 T
FW G, HRA WHR, TR fada Jand fawm, fre warera & afea o 3o 26E 6 9ehe W @ SiR SRR SR
T 7, ot E P, frow @ R W unaty ot §6 B S o | fve 2 w9 8§ Tiiim st 2 |
[ & 77272012~ SH-1]
g 1, v
New Delkii, the 4th February, 2013

8.0, 365.—In exercise of the powers conferrcd by clausc (d) of sub-section (1) of Section 8 of the Reserve Bank
of Incdia Act, 1934, the Central Government hereby nominates Shri Rajiv Takru, Secretary, Department of Financial Services,
Ministry of Finance, to be a director on the Central Board of Directors of Reserve Bank of India with immediate effect and
until further orders vice Shaa D. K. Mittal.

[No. 7/2/2012-BO-}
. SREYA GUHA, Director
¢ feeeht, 4 =, 2003

WAL 366 R W2 i AUELW, 1955 (1955 F23) FY 0T (9 ® WL (T,) G W& WhR F THT
FW L, FHIA WA, TR, feita Fac fasm, frw woaer # afaa st ool 266 91 qo0Te wam § s 39 s
o, ot A &, el F m wwwfta Be R i S fdew $ vy afus s 2 _
: EL Y 720012 939 )

New Dethi, the 4th February, 2013

5.0. 366,-—1Inexercise of the powers conferred by clause (¢} of Section 19 of the State Bank of India Act, 1955(23

of 1955), the Central Government hereby nominates Shri Rajiv Takn, Secretary, Departmen! of Financial Scrvices, Ministry

_ofFinance, 1o be a Director on the Central Board of Directors of Statc Bank of India with immediate effect and until farther
orders vice Shri K. Mictal, :

{No. 7/2/2012-BO-1}
SREYA GUHA, Director
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WL, 367w adteifre worit (Favis Ty ) sl 1985 (1986 T 1) R 6 T I (§) G YRR
Tl 1 93 el g, B v, WrERY, sl iR fa R s s (u e o T W) B e
A e o s, ) e w0 # alie | g o T S Rt sere w1 Frafm o w9 e o wve e

m&sﬁ'w,wﬂ‘ﬁ%ﬁﬁwﬁﬁ,ﬁa}ﬁmsﬁzﬁ?ﬂnaﬁﬁmaﬂ?ﬁﬁuﬁwﬁam%mﬁ'wmm’fmﬁm
FE

{1 € 2022012 -08 O%-11
=Y & o, 3 wiag
New Dethi, the 6th Febmary, 2013

5.0. 367.~—In exercise of the powers conferred by sub-section {5) of Section 6 of the Sick Indusirial Companics
{Special Provisions) Act; T985, (1 of 1986), the Central Governient hereby authorizes Shri R, C. Mishra, Member, Appellate
Authority for Industrial and Financial Reconstruction (AATFR]) to act as Chairman, AAIFR with effect from the date of

assumption of the charge of the post till the date of appointment of regufar Chatrman. AATFR or umil further orders,
whichever is the earliest.

{F. No. 20/2/2012-1F-11}
UDAI BHAN SINGH, Under Secy.

At T TG W
{ afsrg fywn )
=+ fzeeh, 5 wwad, 2013
LI, 368, ~~FEG TR, T (T $ IR wares & For ) PR, 1976 % fRig 0 % e (4)
%Wéﬁmw%amm@ﬁéﬁm wRins s 1 aftrgf vt 2, fres g0 sfm R
e TR 3 o<t 31 wrbaR 99 TE w1 E §
NS W
(afoea wE M WA, R W0
e FmER, H-312, ¥9W a9,

S T, UYL-342003, TFEMA | B
[ $-11013/12008-T%=1 )

st 2533, e (TRIW)
MINISTRY OF COMMERCE AND INDUSTRY
{Department of Commerce)

New Delhi, the 5ih February, 2013

1 i f the
$.0. 368.—in pursuance of Sub-Rule (4) of Rul¢ 10 of the Ofﬁcx?l lf}langu;ige _(Us&;a gr:ii;;a:rpggo;e; gm e
les, . i i ional office of Spices
i the Centrat Govt. hereby notifies the follc}vmg ogi ¢ of
lzzeRrgm\;;;z}mm than 80% staff have acquired 2 working hwwledgc of Hindi.

Species Board ) |
{Ministry of Commerce and Industry, Govt. of India),
Regional Office,

G-312, 15t Floor, Shastri Nagar,

Jodhpur-342003, Rajasthan, [No. E-11013/1/2008-Hindi]

St DEVKY, Director {0.1.)
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( seae fide farant )
(o gfe )
¢ feeelt, 24 998, 2013
B, I, 369 AL TEER, TARM (TN & wREr e @ forg wam) e, 1976 % fam ma}mﬁm
(4) & @ N, AV HonR frme wAes (WWWWW)%MWWW,W,
AR, I WER-221206 F 43 wrdera B w9 F, Fores 30 Yo @ sifus wdwl-g 3 el = Frdays 99 Ia
forn &, avfrgfam et #
(| 11011-172013-0.9.G, ]
MINISTRY OF HUMAN RESOURCE DEVELOPMENT '
(Department of Higher Education)
(OL. Unit)
New Dettii, the 24th January, 2013

8.0. 369.~—In pursuance of sub rale (4) of rule 10 of the Official Languages (Use for Official Purposes of the Union)
Rutes, 1976, the Central Government herebyy notifies the fawahar Navodaya Vidyalaya, Gajokhar, Viranasi, Uttar Pradesh-
221206 under the Ministry of Human Resource Development, (Deptt. of Schedule Education & Literary) as office, whose
more than 86% members of the staff have acquired wotking knowledge of Hindi. ' '

[No. 11011-12013-OL.U .}
ANANT KUMAR SINGH, Jt. Secy,

a1 wTEN UF We W
¥ frwed, 7 W, 2013

W, W, 370 —~HAR WA TEE TRAH (T & Ehia woreehs & fong wain) f729 1976 & Fem 10 9 39
e (4) % g | P wrdEn AR SR WA F Wl Faian SR S wibeor- e d ge, e,
o 80% @ afyer wwrdge 3 (58 = wrdos IR W o o #, 9 wingfaa et #0
(& 9 & 1101 1/2/2008-f6% ]
ginsferad, 31 wfaa
MINISTRY OF YOUTH AFFAIRS AND SPORTS '
New Delhi, the 7th February, 2013

8.0. 370.—In pursuance of sub-rule {4) of Rule 10 of Official Language (use for official purpose of the Union)
Rules 1976, the Central Government hereby notifies Sports Authority of India—Special Arca games, Portblair, an autonommous
office of Ministry of Youth Affairs & Sports, whercof more than 80% staff have acquired working knowledge of Hindi.

{F. No. E-11011/272008-H.U }
THANGLEMLIAN, Dy. Secy.
T el 7 B, 2013

w3, 371.~mm@mm(m%wmmﬁ%fmm)ﬁm 1976 % f19m 10 2 39
99 (4) % 79 ¥ 7@ F4H9 SR Be TIEH © TEREEOR) Srieh IRate B niuao-aieeie 3 SYeR,
- FER, T 30% ¥ ofuw sferies 4 B8 w wdove 99 e 1 fen 2, 9 afegfm sei 2

Ifi1. 9 4-1101 1220082 )

greimfers, 39 afag
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[Pary 11—Sec. 36}

New Dethi, the 7th Febmaary, 2013

8.0. 37t.—In pursuance of sub-rnle (4) of Rule 10 of Ofﬁcml Language (use for official purpose of the Union)
Rules 1976, the Central Government hereby nofifies Sports Anthority of India—Training Centre, Udhampur, 1&K an

autonomous office of Ministry of Youth Affairs & Sports, whereof more than 80% siaff have acquired working knowledge
of Hindi,

{F No. E-11031/2/2008-H.U §
THANGLEMLIAN, Dy, Secy.

FYWraET W, e aft ardwbes Bt wae
(wﬁwmﬁwm)
{ s e w)
7§ feelt, 30 S, 2013

WO, 372 AT A g8 (o) fafrem 19’ % fafram 4 & wefifran (5) & sramon F el v
SR TR Sgfn w § T T anal @t e s ¥ fro e 2, R e wm fm o #

arqget
FN AROR W A S ey HAm TE T G AE %1 IAE ST R
oEn gew faly auime R/
12 3 4 5 6

{. 3893383 3~12-2012 Fiferie seadeey (@ gaenfey e A WAm AN | OSOTL 3854 1 1997
w.fa. en e 3, Wie g 21 v fae e '

1, W?@@WHW
T-401404,
20 3O3R 3122012 e TSI 421343, AR R W pEEA A WAL 3854 1 1997
TEE- 400014
3O3WN040M2 5-12-2012 Rz e tafreg Wmma@m:ﬁ% UL 1STET 22002
‘ b TS, WA, AR, fire T aneTER T
Henre, fE-422007 (9 2 3R 2) e A
40 304486 5-12-2002 TR AN (Ew), r'n_m‘rfrww_zaﬁf%ﬁ FHG- VAL 694 @ 1990
- TR 4 24, WE TR, & Ao % T @ 5§
R gUE. §RE fae oikm Faet
H2-401201
5. 3A94587  5-12-2012 TR M AR, T AR T gAE B WAL 384 1 1997
27, et TSR T, fore fery
Y U, A TAE TR
¥ A, AEET,

wreedl Wi, aE-400102

TR TN owank Laraae



[ I—@E 3] R 7 AR : TG 16, 2013 /7= 27, 1934 1167

P2 3 4 N 6
6 3895589  7-12-2012 Heffe oS g SR WRE wEeE ® sLm 3854 ; 1997
ey srewiad w2 Tore feardt
FRY 596, MY, $,
Fiew 59 % 9%, 9IS
g 9, amt-401202

[§ 513 : 11)
T, (R, TR, a5 S e wE weE (qE 2w
MINISTRY OF CONSUMER AFFAIRS, FOOD AND PUBLIC DISTRIBUTION
(Department of Consumer Affairs)
(BUREAU OF INDIAN STANDARDS)
New Delhi, the 30th January, 2013

$.0. 372.—In pursuance of sub-rcgulation (5) of regulation 4 of the Bureau of Indian Standards (Certification)
Regulations, 1988, the Burcau of Indian Standards, hereby notifies the Grant of Licences particulars of which are given in
the foliowing scheduie :

SCHEDULE
Si. Licence  Grant Date Natﬁe and address (factory) of Product IS No./Part/Sec
No. No. the party - Year
1 2 3 4 5 6
. 3893383  3-12-2012 Brilliant Electricals & Electronics ~ Switches for domestic 153854 : 1997

Put. Lid., Gala No. 3, Plot No. 21,  and similar purpases.
Phase 1, Ganesis Indl. Township,
Kolegaon, Palghar Thane,

Pind401404.

2 3893484 3-12-2012 Laxitf Ratan Industrics, Switches for domestic and IS 3854 : 1997
42/343, Motilal Nagar, - similar purposes. :
Goregaon, West
Mumbai-400 104,

3. 3894082  5-12-2012 Starlite Lighting Lid. 6, MIDC, Seif balfasted lamps for ISI5L11 2002
Satpur, Mashik, Maharashtra, general lighting services
Pin=d22007 (Part 1 & Part 2)

4 38948 5122012 Plutus Cable (India), PVC insulated cables for 18694 1990
Gala No. 24, Ground Fioor, working voltages upto

Madhuram Indl. Estate, Waliv and including 1100 V.
Viifage, Thane, Vasai ast,
Pin401 201.

5. 3804587  5-12-2012 Electro-com Enterprises, Switches for domestic and 183854 : 1997
297, Palel Ind). Estate, Navapada  similar purposes.
Road, Near Ajit Glass Bus Stop,
Oshiwara, Jogeshwari {West),
Mumbiai-400102. :

6 3895589 7122012 Melkin Industries, Switches for domestic and IS 3854 : 1997
Shivshankar Tndl. Estate, Unit similar purposes.
No. 5 & 6. Bulding No. 3, Opp.
_ Karnataka Miil, Valiv, Vasai East,
Pin-401202

[No.CMD/13: 1)
AS JAMKHINDIKAR, Sc;enust ‘P’ & Head (MDM-1II)
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A, 373, EH w0 A 1987 F Fm 7 W we-frew (1) ¥ wE (W) B Imm A wrdr oEe
w3 T SR o 2w e s e S e e sepgd S e e E S fm o E

St
WH WY WIS HF (H1) $) GE a8 S s T4 WRAT WA g eenfd faty
pecl - sifamig vty
THF YT TR,
afz Fi B, F dEn
¥R g
\ 2 | 3 4
I 8 TH 15636 : 20] | WIET GRS SEETTFE T8 oy - S 2012

e 2rr- St AR Weaen i faffe (vgen yisnT)

36 NI qEE F1 ATl IR HHE =0, 9w W, 9 98T Wi S A, 9 et 110002, €5 wrafert
% faoell, FieTamm, 9TETg, mwﬁmmmmﬁmﬁRmewﬁwﬁ
SR, FEAR, AT, 9, [0 aen freaeargm § st &g e €

[aed & $ s - 161
d. . sieft, IFf ‘T o v ()
MNew Delhi, the 4th Febraary, 2013

8.0. 373.—In pursuance of clause (b) of sub-rule (1) of Rule 7 of the Burcau of Indian Standards Rules, 1987, the
Burcau of Indian Standards hereby notifies that the Indian Standards, particulars of which arc given in the Schedule hercto
annexed have been estabished on the date indicated apainst each

SCHEDULE
8L No, Year & titie of the Indian Standards Established No. & year of Indian Date
No. Standards, if anv. Super- Established
seded by the New [ndian
Standard
t 2 C 3 4
t. 1813636 : 2012 Autombtive vehicles-Pneumatic tyres for - Junc 2012
commercial vehicles—Diagonal and radial ply—Specification
(First Revision)
Copv of this Standard is avatlabel for sale with the Burcau of indian Standards. Manak Bhavan. 4 7ahadue Shaby
Zatar Marg, New Dclhi-110002 and Regional offices : New Delhi, Kolkata. Chandigarh. Chennai. % =+ .iad also Branch
Offices : Ahmedabad, Bangalore, Bhopal, Bhubaneshwar, Coimbatore, Guwahati. Hyderabad. Jirtar. Kanpur., Nagpur.
Patna, Pune, Thiruvananthapuram.
B TED G Lo)
PoCOJOSHI sownee ) 7 a& Head ¢ THL)

¥ feoett, 5 W, 2013

WM. 374, — T wE = Fram 1987 F fiam o w5 ew-fem () F @ (@) # ST F vl qew
= TR Afugias v 2 6 A9 st A R wrcE) § weie fEn rafen
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w9 wfn YR ueE 1 gen ¥ AR HYs O %} WET AR weNer ] B =) fafy
Hem fafa

! 2 3 4

1. 3 TH 14272 : 2011 T SEA-2Ry weEet YA e 1, s, 2012 R e |

2 I TE 1590} : 201 WA AEA R | 0 R @A G W i, ey, 2012 WA ¥ @
W AR frade vy ggfrar

TR it Wi sy W S0, WA WEH, § S8R e W A, 78 feelt- 110002, S wware « 78 oo,
PITHTN, TOLNG, W, T A0 @ FATY ; TR, TN, W, IR, g, e, 3R, T,
FIG, AT, T, T, TEwW], W0 a1 faescrmgs 4 fawt 25 swow ¥

(e 2§ geli-16)
Hiefl, e, Fafv uw o v (G E

New Delhi, the Sth Febrary, 20)3

§.0. 374—In pursuance of clause (b} of sub-rule (1) of Rule 7 of the Bureau of Indizn Standards Rules, 1987, the
Bureau of Indian Standards hereby notifies that amendments to the Indian Standards pamcuiars of which are given inthe
Schedule hereto annexed have been issued :

SCHEDULE
8. No. Year & titie of the Indian Standards No. and year of Daie from which the
No. the amendment amendmeni shall have
effect
1 2 3 4
1 IS 14272 2012 Automotive vehicles—Types Amendment No. 1, With immediate effect
terminology December, 2012
2 1515901 : 2012 Automotive vehicles—Bumper Amendment No. I, With immediate effect
firment on M1 Category of vehicles—Test December, 2012

methods.

Copy of this Standard is available forsale with the Bureau of Indian Standards, Manak Bhavan, 9 Bahadur Shah
ZafarMarg, New Delhi-110002 and Regional Offices : New Delhi, Kolkata,Chandigarh, Chennai, Mumbai and also Branch
Offices : Ahmedabad, Bangalore, Bhopal, Bhubaneshwar, Coimbatore, Guwahati, Hyderabd, Jaipur, Kanpur, Nagpur, Paina,
Pune, Parwanoo, Dehradun and Thiruvananthapuram.

{Ref. TED/G-16]
PC. JOSHI, Scientist °F’ & Head (Transport Engg )

Yot far f13-2
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1,87, wem A fafy
P EAIRIG]
i 2 3 4
I 3. TE. 5090 : 1969 TS W, W 2R & 94m H AR o
RGN
2. SR TR, 5170 : 1969 dRT Wi TRAT 2EY e}
3 AT TE 5171 : 1969 9 @, FU, A G
4. ITE T 3392 : 1969 91 ZW, FTH TRY Ei
5 AE, TT §846 ¢ 1970 Tl TR & fafofe (fmy deas 7
TH A AR T2 )
6. 3B UH, 6785 : 1982 %92 917, Ade, et w ER
fafoifie (vgen e
7. W T 6747 ;1973 ©F S, Beontor 5 fafnfe =5
& ST, TH 6790 ; 1973 @ W, FRgefaw e ody g
7! fafofes
9. SR T, 7700 : 1975 TR I, ¥ =fin fafaaa Eiif
10, B U, 8326 : 1977 €I, ey SR da, anefifes £
. 3T, TR 8609 : 1977 o f5u Sfee 2@y sefifes suvm e
BY
12 HE WE 8921 : 1978 3NV GEEEAH Rz e EL
13 HE T 10154 ;1982 =iE, €2, e, O wez- EH|
14 AT 10159 ;1982 T, GEETeeR Sfvey ¥ EGl
1S, . WE 12418 (T 4) : 2000, sraiaiyE mifRaER e
Ffewrai-faffie sm-4 HTR-21 (200 §1) (3370 T
16, SR TE 4313 1 19RS R, W2, ERe & fog fafefe Eif
17. T UH, 4314 : 199] sl oG, viE S Smm gl
T I (TN [T
18, 37§ UH. 4315 : 1985 TN, 9N 57, T2, SeeuE 2K e

7 o fafafe
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19, STE TH 4319 (W 1) : 1986 ad, Rf i S, AP A o 6 e
= = forg fafifie s | e 2 @ wi=in mw i

2. TR, TH, §540 1 1970 A, 48 Wi <a % feg fafufie &

21, I T, 5828 : 1991 eNECR <, FiwE- SR, L
W a4 alEe (Sgen TRe)

72, W, W, 6857 1 1972 By, S9a-11, 50 & fo fafafe Eidl

23, ST, WE. 7139 : 1991 amefisiea @, et fat =, &t
werey afsream & foau smgf, smam @ Wy

24, ST WE 7141 : 1991 T4 SUEO-SE §F Gl ded TR E
% angtEfesd eng- s, AEM g g

25, R TE. 7336 : 1974 €W, T 4, T M9 59 B
IR & feru fafafe

2. SR TE 7339 : 1974 =%, TR 9% g2 7, 59 g
sy & ferg fafafe

7. B, WH. 12827 : 1989 TR sEerviel Hfewe 16 W E]

YUTrEAT |

(e & Eirsi-1.5)

1AV R, S9f ' TF TE TE (0E T )

New Delhi, the 6th February, 2013

S.0. 375.—1In pursuance of clausc (b) of sub-rule (1) of Rule 7 of the Bureau of Indian Standards Rules, 1987. the
Bureau of Indian Standards hercby notifics that the Indian Standards, panticulars of which are given in the Schedule hereto

annexcd have been withdrawn |
SCHEDULE
Sl No. & Year of the Indian Standards No. and vear of Indian Remarks
No. Standards, if any, super-

scded by the new Indian
Standard

] 2 3 4

L 15509 1969 Specification for Blade plate, Moore type Stamklard being old,

S15170: 1969 Specification for Bone Plate Sherman type

1S 5171 - 1969 Specification for Bone Plate, Kesscl,
Ostcotomy,

1S 5392 : 1969 Specification for Bone plates, Eggers type

1S 5846 1 1970 Specification for Nails, Bone (Smith Petersen
and Watson Jones Patlerns)

cbsolete and no more
in use.

do
do

do
do
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1 2 3 4
6. 1S6785 : 1982 Specificationt for Plate, Bone, Wainwnight, Standard being old,
Osteotomy (First Revision) obsolete and no more
in use.
7. 186787 : 1973 Specification for Plate, Bone, McLaughlin do
8 186790 1973 Specification for Plate, Bone, Intertrochanteric do
Thornton type.
9 187701 1975 Specification for Plates, bone, Spinal, Meurig do
Williams.
10 IS 8326 1977 Specification for Starter, Smith Peterson do
Nail, Orthopaedic .
11, S18609 1977 Specification for Nail hip Jewett type for do
orthopaedic use
12. 188921 : 1978 Specification forAugar extractor, Judet's do
Pattern
13, 1510154 ; 1982 Specification for Blade, Plate, Ostcotommy, do
wainwright Himmond's pattern
14. IS 10159 : 1982 Specification for Nail, Supracondylar, do
Jewett’s pattern
15 IS 12418 (Part 4): 2000, Intranterine contraceptive devices do
Specification, Pant 4 copper T (200B) (second revision)
6. 1S 4313 : 1985 Specification for Plicers, Plate, Dental do
17. IS 4314 : 199! Ornthodontic Pliers, Cone Socket-Shape, do
Dimension and tests (First revision)
18 [S4315: 1985 Specification for Pliers, Bar Bending, dental, do
Waldsach's type
19, IS 4319 (Part 1) : 1986 Specification for Pliers, Stretching do
and Contouring, Dental Part 1 Pliers, Stretching and
contouring (first revision)
20. 185540 : 1970 Specification for Pliers, Band forming, Dental do
21, 1835828 : 1991 Orthodontic Pliers, Work room, shape, do
dimension & test (first revision)
22 IS 6857 : 1972 Specification for Separator, Double-Bow, do
Dental.
23 187139 : 1991 Specification for Pliers, Arrowheaded, Clasp do
forming, Dental.
2. [87141 : 1991 Dental instruments-Orthodontic Pliers, do
band formtng, peak’s pattern-shape, dimensions and
tests.
25 187336 ;1974 Specification for Pliers, Tie Back, Narice do
type, Dental. '
26. 187339 : 1988 Specification for Pliers, Anterior Band remov- do
ing, Dental.
27. 1S 12827 : 1989 Non-flammable medical gas pipeline do
system,
[Ref. MHD/G-3.5)

RAKESH KUMAR, Scientist ‘F’ & Head (MHD)
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W, W, 376N A w0, 1987 % frem 7w wv-fem (1) 9w (@) 3 s d swity e e
Ty it e & i fome weta s o fermor e avpgeh o frar T € e ey v €

3t
Fn el mE AR Fdem Wk w2 satg we g stfasha T fafs
e WA W 9@ N, 9%
¢ o, 7 wew it g

(1) (2) (3) ' (4)
s omd wmyemd € ) 62353 : 2007 — faqmr, 2012

fafemda fomgm rem-fate

i o8 fafewdr fags sve

F AOHY B 9K e

¥ WP F) W SRATE W S0, WS S, ¢ 9y e aw 4, 18 Reeit- 110002, §517 wnie ;78 faee,
FTAG, JTG, T, YO e fergrarramged # faght 3 Suewey #

{wed o T ¥t 3.5]
TEN FAR, FAhE TF o I (W )

New Delhi, the 6th February, 2013

8.0. 376.—In pursuance of clause (b of sub-tule (1) of Rule 7 of the Bureau of Indian Standards Ruies, 1987, the
Bureau of Indian Standards hereby notifies that the Indian Standards, particulars of which is given in the Schedule hereto
annexed have been established on the dale indicated :

SCHEDULE

S, No. & Year of the Indian Standards Established No. & year of Indian Standards ~ Date Established
No. H any, superseded by Lhe New
Indian Standard
) @) 3 @
1. ISIEC62353 ;2007 - Dacember, 2012

Medical Efectrical
Equipment - Recurrent Test
and Test after Repair of
Medical Electrical
Equipment

Copy of this Standard is available for sale with the Bureau of Indian Standards, Manak Bhavan, 9, Bahadur Shah
Zafar Marg, New Delhi-110002 and Regional Offices : New Delhi. Kolkata, Chandigarh, Chennai, Mumbai and aiso Branch
Offices . Ahmedabad, Bangalore, Bhopal, Bhubaneshwar, Coimbators, Guwahati, Hyderabad, Jaipur, Kanpur, Nagpur,
Patna, Pune and Thiruvananthapuram.

(Ref. MHD/G-3.5]
RAKESH KUMAR, Scientist 'F’ & Head (MHD)
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% feeelt, 7 w00, 2013

W, W, 377.— YR AT S0 (9 ) fafyam, 1988 & faf@n 4 & 39-fafiam 5 & SR o urdra o9 =0
g g T € fe fea faaot A sy o g R W wede WA fsu e ®

e
w1 URGd WEARE  ERHEN w AR T I A L]
i we=m wifafgwd ERCR] EQRiikET Gt
oE
(1 @2y 3 (4) (5) (6) (7)Y (&) (%)
I 3902257 1 WEE{2013  HEE 9T O WM WR 9= WML & fet 1710 0 0 1989
FETR T e, 3wt 3 fufsm
Yex T (W), A s ware T
TR, =t fafnfie
TTA- 360002
2 3902489 1WA 2013 W Wieene THRE w0 o @ fysay 1417 0 0 1999
g, 4 IR veiE, S/ feTE gEm
ARG WIS, @ EUET
TR
3 3902661 | w2013 Wifaa wdew @t v @ Ay 1417 0 0 1999
AT 9 ® e, s/ fereusr YA
T AF2, AT, a e
foeh gy,
TS
4 002858 | TAER 2013 WA e e w@l o wt famuwed 1417 0 0 1999
WIF AR, HRST, D AN E T
faren el TE qEUH
TERE-360410
5 390865 ywEfizeld e e wEee R R 170 6 0 1989
= A, 9t 6047605, e Taitgm fafam
Adigr ot S T W, IR aa vaR
ARt wde, o =t fafvife
foren wwI2,
TR 360024
6 3903966 3 TEG2013  Aud ama T P T W 8034 0 0 2002
favm JmT A,
I TR UE,
g fourm = o,
TowFTE,

TE0E- 360004
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n & 3 @) W) © ] ©
7. 3905566 3 WA 2013 WFY wienw e el ws @l sy 1417 0 1999
A9 "R wigd, s/ e e

wigd, @ A
qrgH! g
TEE-362245
8 3907974 9WEA 2013 Aud WiEA wEw  YRew= Yaew 14543 0 2004
ez fafrts, (Yeiea Tl
= 298, forteet & & STema)
wifaumm #HR 1,
i o ® T,
A TE § o WeR,
Tiew TImA, IR
Aqaw, e T,
TRRA- 360024
g, 3908067 9wTQ2013 Aod fRuH TizREm WSS T R T 1710 0 1989
A 1 1T, o e fafwd
firra wrgdg @ e, o i
R vEET o6 )t fafime
THHIE,
TSR 360004
10, 3905776 15Tt 2013 Awd s o) darfw Yo vusw 14543 0 2004
. 9. 9 T, (Y wrpfow
wofde M ARV, faRel I @ ST
Tz,
TEITE- 360001
1. 3910357 15 9 2013 w3 Tewiw AE SN F 1710 0 1989
EEzi R I zaiA Tafem
st 3, #i Ay vaw
urd, o sradet, oaf =1 faffe
TRRIA-365640
12, 3910660 189FE0 2013 TR ER simE M. wmER WA d fAw 1786 0 2008
fafiree (defin Wi =9 vmoE fawfar
fedfor), fg wiael 3090 w8 IR AR
g, =R 214,
IR AW =R 225/7,
¥} wile T 1 & 2,
faen waTR,
TR~ 364240
13, 3911561 22 W9EG 2013 R R @l i = fague 1417 0 1999
Ee s AT e
o W, LERR:GUE T

TRRIG-364001
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(1)

(2} (3) (4) (5) (6}

(1) (8) (9)

14,

15.

16.

7.

011662 23 wER 2013 Aed vt TRE A BN R FER o0
ey e 8T SR s
89 <. amd. €. . et 99 i fafefe

TSHIG-364290

3911965 24 A 2013 &) 3vaR TR Froesrm 9 w2 8034
w4 4. 194,
TR TEE o,
Higrr diFae,
Hislia g,
TSI, TE
3913969 290 TEET 2013 HEd FEER S qer  SSaaw T 14543
| &t 3 RS Jiemdt,  (YEaEe Wk
IO FA TR, (IS 99 F @)
LU kicilcs e
WA, TR,
TRIA- 364002

14264 29 FTET 2013 AT AR TGS TR THF oA 1298
e 4 T T 84, vt fafafie
M ETETCT,
A A,
fsen w93,

G 0 1993

0 0 2002

¢ 2004

6 0 1991

[ % % @13 :11]

. T, At T T

New Dethi. the 7th Febrary, 2013

5.0. 377.—In pursuance of sub-rcgulation (5) of Regulation 4 of the Bureau of Indian Standards {Certificalc)
Repulalions. 1988. the Burcau of Indian Standards. hereby notifics the grant of licences particulars of which are given
below in the foliowing Schedule

Sl
No.

_o

SCHEDULE

._[,jccncc (Jmm Name and Address Tile of the Standard IS No.

Gujarai-360002

Pat  Tcction  Year

»H ®  ©
0 n 1989

No. Date of the Party
2 3 (4)_ _ &) _ _ ) _ )
3902257 1-12013 M/s Prabhat Agro Specification for {710

Industrics Pumps ~ Vertical

Nchru Nagar, Main Road.  Turbine Mixed and

Dhebar Road (Scuth), Axial Ftow, for

Rajkot. Clear Cold Water
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o @) )] @ &) ©) @®) )]
2 3902459 1-1-2013 M/s Soni Rashiklal Gold and Gold Alloys, 1417 0 1999
Jamnadas Lodhiva, Jewellery/ Aniefacts -
Main Bazar Pajod, Fineness and
Taluka Manavadar, Marking
District Junagadh,
Pajod,
District : Junagadh,
Gujaral-362620
3 3902661 1-1-2013 Mg Shakti Jewcllers Gold and Gold Alloys, 1417 O 1999
Shaktt Jewellers, Jewellery/Anefacts -
Out of Shiyani Pole, Fineness and
Near Shak Market, Marking
Wadhwan,
District Surendranagar.
Gujaral-363030
4 3902858 1-1-2013 M/s Maganlal Devraj Gold and Gold Alloys, 1417 0 1999
Jewellers, Jewellery/Artefacts —
Maganlal Devraj Jewellers,  Fineness and
Sharaf Bajar, Marking
Dhorzji,
District : Rajkot
Gujaral-360410
5 3903865 3-1-2013  M/s Rainbow Pumps Specification for 1710 0 1989
Plot No. G 604/605, Pumps - Vertical
Metoda GLD.C,, Turbine Mixed and
Taluka Lodhika, Axial Fiow, for Clear
District Ragkot, Cold Water
Gujarat-360024
6. 3903966 3-1-2013 M/s Amrut Pump Suhinersible 8034 0 2002
Kishan Marg, Pumpsets
Amar Nagar Road,
Oppositc Bahuchar
Vidhyalay,
District : Rajkot
Gujaral-~360004
7 3905566 3-1-2013  M/s Soni Harilal Gold and Goid Alloys, 1417 a 1999
Kokulbhai Jewetlery/Antefacts -
Main Bazar, Bhanduti, Fineness and
Al Bhandun, Marking
Taluka — Maliya Hatina,
District — Junagadh,
Bhanduri,
Gujarat-362245
8. 3907974 91-2013  M/s American Foods Packaged Drinking 14543 0 2004
Pwt. Ltd. Water (other than
Survey No. 298, Packaged Natural
Beside Santidham Temple, Mineral Water)
Opposite Orchev Pharma,
N/H 8B, Rajkot,
Gondal Highway,
Shapar Veraval,
District : Rajkot,
Gujarat

Yy [ &)1+ 3
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9 3908067 912013  M/sKishan Agro Specification for 1710 0 0 1989
Industries Pumps — Vertical
Gokuldham Main Road, Turbine Mixed and
Opposite Nirav Complex.  Axial Flow, for Clear
Samrat Industnal Area, Cold Water
District : Ragkot,
Gujarat-360004
10. 3909776 15-1-2013  Mys Shrec Nathji Packaged Drinking 14543 a0 0 2004
Beverages Water (other than
C. P Pan House, Packaged Natural
Karansinhji Main Road,  Mineral Watcr)
Dustrict : Rajkot,
Gujarat-360001
I 3910357  15-1-2013  M/s Hi Tec Agro Industries Specification for 1710 0 0 1989
Vekariya Parg, Purnps - Venical
Amreli Road, Turbing Mixed and
Dhari, Axial Fiow, tor Clear
District : Amrels, Cold Watcr
Gujara-365640
122 3910660  18-1-2013  M/s Pure Alloys Pvt. Lad.  Specification lor 1786 o 0 2008
Sihor Ghanghali high strengeh
Roaxd No. 214, deforimed stcel bars
R.S. No. 225-7, and wires for concrete
Paiki. Plot No. 1 & 2, reinforcement
Ghanghali,
Taluka Sihor,
District : Bhavnagar,
Gujarat-364001
130 3911561 22-1-2013 M/s M D Jewellers Gold and Gold Alloys, [417 0 o 1999
Vora Bazar, Jewcllery/Artefacts —
District : Bhavnagar, Fincness and
Cujarat-364001 Marking
14 3911662  23-1-2013  MysChhatariya Firetech  Specification for 903 0 0 1993
Industries fire hosc delivery
89, GL.D.C Estate, couplings. branch
Mahuva, pipe, nozzles and
District - Bhavnagar, nozzle spanner
Gujarat-364290
15, 3911965 24-1-2013  M/s Shree Ishwar Submersible 8034 0 0 2002
Enterprise Pumpsets

Survey No. 194,

Ishwar Industries Area,
Near Hariknishna Solvant,
Kothariya Solvant,
Gondat Road,

Kothariya Road,

Rajkot, Gujarat
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16 39139%69  29-1-2013  MUsNavkar Mineral Water Packaged Drinking 14543 0 0 2004
1/B3, Bhagyodaya Society, Water {other than
Old Talaja Jakatnaka, Packaged Natural
Opposite Manga) Miperal Water)
Murti Tenament,
District : Bhavnagar,
Gujarat-364002
17 3914264 29-1-2003  M/s Ankur Chemfood Ltd.  Commeon Salt - Iron 12981 00 1991
Survey No. 369, Fonified - '
NH 8-A, Specification
Chopadva,
Taluka Bhachau,
District : Kachchh,
Gujarat-370140

[No. CMIX13: 11)

M. RADHAKRISHNA, Scientist ‘F" and Head

HIAET W
1 fegett, 11 w@E®, 2013

T, 378 —FENR TER A Fiaen weH 27 (o AR fawm) sfufam, 1957 (1957 #1200 (Fod v w8
e S AT FE vEr 8) F U 7 ST SU- () ® AR TG HRT GERR P FEe AT B AT W
FLI. 1567, TN 26 HTe, 2012, W 9HF 3 V19, W01 11, &% 3, I9@E (i), i@ s #E, 2012 o wwem £ o, 3w
sHgE R dor Sge Rl 128,215 29 (TT) W 316,82 THS (AR A A ofR R W T fwww
i = 78 FE F 93 v R gEn g ol

AR T w3 30 sfufas 9 w8 % e 3 Sl JE W e fod 2 @

Fh F3a wEw, T R A | AR 0 F TE, SR 9 R SR @ WY 6 ® = 1w
TN B T # R TR o sy 8 afva 128,215 TR (TOTHT) W 316.82 THE (T Wi =&l R ® -
HfirR i fag ort nfeg;

3M:, 3=, I mﬁlﬁmﬁm9ﬁ\w-w(l)mmmﬁwmm@,%wm%%mﬁ
Tor aTgE & il 128,215 RER (TAT) A 316,82 THS (FH) W9 A 9% B - ww v afela fae ww 2

) e B sty s/ ar 80 % tars ven wEhmssead stun ) a2 arte 11 5, 2012
=1 Triem e, FIR (Fer WRBWN) B wEe § 9 s tas, |, Siefed ey Wiz, $iem-700001 $ wEe
Y 77 arey TR Frafregs fafite (Tsw aqum), Wus I, fauay-495006 (BgTg) % HEed ¥ e o wwm
&

g
Hremn - e i a
w4
Foren - sy (A5 waw )
(s Fom—reluhergdy Sk aieg 20 afia 11 99, 2012)
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Y-Fax AUHR :
£ uH H wER R A LEEIC foren g1 t3x da wHy  feum
| ™ T=R KL L 4
1. TEUA 20 586 Faw TR 81700 20188  wWm
2 FRR 20 516 Eane AR 46.515 11494 W

[ & 1 128.215 TFT (TWT) 91 316.82 THg (GI)
1. I TIEEE (W) W el fee s e e den
1 9 59, 60(9T), 61( ¥T), 65(¥mT) 3N 66.
2, wm whEen () ¥ afdde farg o arey wne g

1 /3, 5(9F1), 6 ® 12, 14(AT), 24(¥FT), 25(¥M), 26, 27 28( W), 29, 31(¥M), 69( M), 70, 7L(NM), 72
73¢9, 74 3R 75( W7,

'Q'ﬂ'lﬂ'Wh:—

@ tavm -t F Wi W fag S e i § ol Tm TRAEen - o, e wRa,
THGA-HREN & SR WA @ § o g W e - wRen F afmfon @ fag Cw w et
t

- T I R — SORE B 9 Wt i W e Cw § e g T e -<ore  afstee
o ¥ fawg ‘' W firerdt B

T-w X um et &l W S fag T 9 s g ® sl ee §E 61, 60, 63, 65 W BT 65, 66 ® AT
T R et 3 W T — et % wfafen i 7 fag w W et 2

9% T um TSN ® wfefas S A fag e @ e v @ ol e gem 71, 75, 73, 69, 31,28, 24, 25, S,
10 ¥ orft g ol v fag T W et R

[ §. 43015/21/2010- TR RY-1]

Tt uH, vn, WeR |t

MINISTRY OF COAL
New Deihi, the 11th February, 2013

5.0. 1378,-—Whereas by the notification of the Government of India in the Ministry of Coal number $.0. 1567
dated the 26th April, 2012, issued under Sub-section (1) of Section 7 of the Coal Bearing Areas ( Acquisition and Development)
Act, 1957 (20 0f 1957) (heretnafier referred to as the said Act) and published in the Gazette of India, Part-1II, Section 3, Sub-
section (ii) daied the 5th May, 2012 | the Central Government gave notice of its intention to acquire 128.215 hectares
(approximately) or 316.82 acres (approximately) land as surface rights in or over such lands specified in the Scheduie
appended to that notification ;
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And whereas, the competent authority in pursuance of Section 8 of the said Act has made his report to the Central
Government |

And whereas, the Central Government afler considering the aforesaid report and after consulting the Government
of Madhya Pradesh, is satisfied that the fands measuring 128.215 hectares (approximately) or 316.82 acres (approximately)
as surface rights in or over such lands as described in the Schedule appended hereto, should be acquired |

Now, therefore, in exercise of the powers conferred by Sub-section (1) of Section 9 of the said Act, the Central
Government hereby declares that the land measuring 128.215 hectares (approximately) or 316.82 acres (approximately) as
surface rights in or over such lands as described in the aforesaid Schedule, are hereby acquired.

The plan bearing number SECL/BSP/GM/PLG/LAND/429 dated the 11th June, 2012 of the area covered by this
notification may be inspected at the Office of the Collector, Anuppur (Madhya Pradesh) or at the Office of the Coal
Controller. 1, Council House Street, Kolkata-700001 or at the Office of the South Eastern Coalficlds Limited (Revenuce
Section), Scepat Road, Bilaspur-495006 { Chhauisgarh).

SCHEDULE
Shectaldhara—Kurja Underground Minc Hasdeo Area
District— Amppur (Madhya Pradesh)
(Plan bearing number SECL/BSP/GM/PLG/A.AND/429 dated the | 1th June, 2012)

Surface Rights :
81 Name of Patwarihalka  Gencral Tehsil District Areain Arcain  Remarks
No. Village Number Numiber hectares  acres
1. Parsapani 20 586 Kotma Anuppur 81700 20188 Parl
2 Nakiitola 20 516 Kotma Anuppur 46515 11494  Pan

Total -~ 128,215 heclares (approximately)
or 316 82 acres (approximatcly)

1. Plot Numbers to be acquire in village Parsapani (Part) :

1ie 39, 60¢P). 61(P). 63(F) and 66,
2. Plot Numbers to be acquire in village Naktitola (Part) :

1103, 3(P). 6 to 12, 14(P). 24(P). 25(P). 26.27. 28(P). 29. 3 1(P). G(P). 70, 71(P), 72, T3(P), 74 and 75(P).
Boundary Description :

A-B Linc starts from point * A’ on the comumon boundary of villages Naktitola-Rewanda and passcs along the partly
common boundary of villages Naktitola-Rewanda. Nakitola-Korja, Parsapani-Korja and meeis at point ‘B’ on
the cominon boundary of villages Parsapani--Korja.

B-C Line starts from point ‘B” and passcs along the partly common bourdlary of villages Parsapani-daldal and mects
at point 'C" on the common boundary of villages Parsapani—Daldal.

C-D Linc starts from point *C’ and passcs in village Parsapani through plot numbers 61, 60, 63, 65, along casierm
boundary of plot numbcrs 65, 66 and mects at point ‘D’ on the common boundary of villages Parsapani-
Naktitola,

D-A Line stants from point ‘D’ and passes in village Naktitola through plot rumbers 71, 75, 73. 69, 31, 28, 24,25, 5. 10 .
and mects at starling point "A’,

{F. No. 43015/21/2010-PRIW-1}
V. § RANA, Under Secy.



1182 THE GAZETTE OF INDIA : FEBRUARY [6. 2013/MAGHA 27, 1934

[Pagr II—SEc. 3(iH))

87 UE TR ARG
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WL W, 3793 famg stufrm, 1947 (1947
Fi4) B HR 17 F STGEIO W wE SR G7E 9%
HE e ¥ Yayas % Gag Mool R o9 FHFR

At sa ¥ A shiftes faam 4 $=ia war shefs

Auwtndn FEeE T ), 9ETe ® v (W en
2972004 ) F1 AT FE E, T HE TERAH 15-1-2013
Ealis i

[F. T 1201 1/94/2004 -3 SR (117
viter T, M stRt

MINISTRY OF LABOUR AND EMPLOYMENT
New Dellu. the 15th Januvary, 2013

8.0. 379.—In pursuance of Section 17 of the
Industrial Disputes Act. 1947 (14 of 1947), the Central
Government hereby publishesthe award (Ref, No, 297/2004)
of the Central Government Industrial Tribunal/Labour
Court-I, Chandigarh now as shown in the Annexure in the
Industrial Dispute between the emplovers in relation to
tlie management of Central Bank of India and (heir
work man, which was received by the Central Government
onl13-1-20]3.

[No. L-1201 1/94/2004-IR (B-11)]
SHEESH RAM, Section Officer

ANNEXURE

BEFORE SHRI §. P. SINGH, PRESIDING OFFICER,
CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT-L,
CHANDIGARH

Case ID No. 297 of 2004

The General Sceretary,
Central Bank of india Employees’ Union,
3296, Sector-19 DD,

Chandigarh ... Workiman
Versus

The Regional Manager,

Central Bank of India,

127-A, Regional Office,

Ghumar Mandi,

Ludhiana ... Management
APPEARANCES :
For the workman - ShriYogesh Jain.

Forthe management . ShnN_K. Zakhmi.

AWARD
Passcd on 31d January, 2013

1. Central Govt, vide letter No. L-12011/94/2004-IRR
(B-1I) dated 29-9-2004 has referred the following dispute
to this Tribunat for adjudication :

“Whether the action of thie management of Central
Bank of India. Ludhiana in imposing the penalty of
reduction by two stages for two vears in the time
scale of pay and recovery of Rs. 1.50,000 on the
workman Shri Ajit Kumar Jain is illegal and
unjustificd ? If so what relief the aggricved workman
is entitled to and from which date 7

2. Brief facts of the case according 1o the petitioner
workman arc that while working as Clerk in Millar Ganj
Branch of Central Bank of India, he was served with a
memo dated 23-8-199% 1o the effect that while working as
officiating in-charge Cash Department in the eventng on
20-8-1999, he handed over the charge to Sh. ). S. Riar but
did not get his acknowledgement on the cash memo in ligu
of taking over the charge. Workman submitied reply dated
27-8-1999 stating therein that entire cash balance was duly
checked and verificd by J. 8. Riar in the presence of
Sh. Karan Aggarwal Manager (Operation) and cash keys
were handed over to him as the case safe was under dual
charge of J. S, Ruar and Karan Aggarwal. Thereafter, he
was given a charge-sheet dated 4-9-2000 which was quitc
different from the memo dated 23-8-1999 1 is submitted
by the workman that bank management has changed the
charge under the pressure of majority Union to whom
Mr. J. S. Rair main accused belongs as the member and
workman being the member of minority Union was
victimized. It is pleaded 1hat Sh. Major Singh was appointed
inquiry Officer who held the inquiry and submiticd his
report 0 Disciplinary Authonity with copy to the workman.
Show-cause notice was issucd to workman with the
propescd punishment of reduction of two stages for two
years in the time scale of pay and disciplinary authority
who is Regional Manager, passcd the order dated
22-5-20x)2 imposing the punishment mentioned above. The
Regional Manager also issued memo dated 22-5-2002
directing him to deposit 1,50,000 in the bank. Workman
filed an appeal to DGM Central Bank of India, Chandigarh
who without offering him personal hearing rejected the
appeal. It is submiticd by the workiman that order to recover
Rs. 1,350,000 and 1mposing the punishment of reduction of
two stages for two years and inquiry conducted are against
the principle of natural justice and the [nquiry Officer
ignored the statement of the bank witnesses and pleadings
of the workman while submitting his finding to the
disciplinary authority. the main culprit J. S, Riar was let off
under the pressure of majority Union whereas the werkman
was victimized. Similar, charges were also levelled against
Sh. Karan Aggarwal and J. §. Riar but no recovery has
been made from them thus, great injustice has been caused
to workman. The workman prayed that order No. PSRS/
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DA/42/2002-03/49 dated 22-5-2002 imposing the
punishment of reduction by two stages for two years in
the time scale of pay and order No. PSRS/D A/42/2002-03/
50 dated 22-5-2002 imposing the punishment of recovery
miay be quashed and he may be granted arrears along with
'18% intcrest with all the consequential benefits along with
costs.

3. Written statement filed by the management.
Prelimipary objection has been taken that the workman
committed certain acts of misconduct for which, he was
charged-shected as he indulged in fraudulent act as he
unauthorizcdly, illegally and fraudulently pocketed the
moncy with himself with an intention 1o caasc foss (o the
hank. It is I he casc of the management that while working
as incharge-cash department in officiating capacity. he
kept 3 packets of Rs. 500 denomination notes in Chicf
Cashier’s Cabin before closing the cash on 20-8-199¢,
closed the cash which was short by Rs. 1,50,000. Afier
closing the cash, the kcys were handed over to Sh. . §.
Riar. On the cash memo dated 20-8-1999, workman madc a
rcmark under his signatures in respect of handing over
the cash 1o Sh. J. §. Riar who, has not signed on the cash
meme in respect of having taken over the charge. The
workman who was a habitual laie comer came carly on
21-8-1999 at about 9.30 a.m., went to cash cabin directly
and wanage 1o remove those 3 packetls of Rs. 500
denonination notes from the cash cabin as well as from
branch, This act of the workman is prejudicial to bank
interest for which he was charged-shected. Inquiry Officer
was appointed who conducied fair and proper inquiry and
provided full opportunity of defence to the workman,
submitted his report to the disciplinary authority and
disciplinary authority, taking a leniemt view imposed the
punishment of reduction of lwo stages for two years in
the time scale-pay and recovery of Rs. 1,50,000 from the
workman. The action of the management inflicting the
punishment is legal, just, proper and quite commensurate
with the gravity of the misconduct committed by the
workman. His appeal was also rejecied after going through
the entire record by the Appellate Authoirty. It is also the
casc of the management, that management reserve the
right 1o prove the misconduct of the workman beforc this
Hen'ble Court thus if Hon’ble Court feeis any infirmity in
the inquiry by leading oral as wecll as documentary
cvidence. On 1nerits it is pleaded that charges against the
workman were specific and clear and it is specifically denied
by the management that the charge-sheet was issued under
the pressure of the majority union. Other comentions of
the workman were denied by the management inthe writien
statement. It fs specifically pleaded that orders in the
instant case are not discriminatory. It is prayed that claim
of the petitioner may be dismissed with beavy cost.

4. The workman filed replication, reiterating the
claim made in the claim statement.

5. Vide order dated 6-7-2010 my predecessor heid
that fair, proper and reasonable inquiry was conducted.
There was no violation of any statutory rules while
conducting the inquiry and there was no violation of any
rule of principle of natural justice. The parties were afforded
the opportunity for adducing the evidence on the following
facts :

(1) The partics are at HBEHY 15 adduce any
evigenes % Solversity of the enquiry office or
the disciplinary authority in decision making.

2) The partiés afe ai liberty to adduce any
evidence on quantum of punishment.

{3} Asstated in the body of this order, the workman
is also afforded the opportunity to adduce
evidence on the issue of préjidice caused to
himen the Brsund of non-supplying the reports
ol prelimiitary cnquiry, ifany,

6. The workman on the above order filed his own
affidavit in evidence. He was examined and cross-
examined. Management also produced Anil Kitmar Millu,
who tendered hix alfidavit as Ex. M1 and filed all the
inquiry procecding as M2. He has also produced inquiry
proceeding and report of the Inquiry Officer conducted
against Karan Aggarwal as M3,

7. 1 have heard the parties al lengih and gon¢
through the cntire disciplinary proceedings conducted
agains! the workman and also the proccedings held apaiiist
Sh, Karan Aggarwal. Othér rélevani record also filed by
the management. Both parties also filed certain documents.

8. Learned counsel for the workiman during
arguments submiued that the workman handed over the
chargeofthe cash to Sh. 1. S Riar in the presence of Karan
Aggarwal, Manager (Operation) and has written osi the
cash memo “cash handed over 10 Mr. ] S, Riar” and cash
was checked by Mr. ). S Riar in the presence of Karan
Aggarwal physically and one set of kev wastaken by J. S.
Riar and other set of keys was by Karan Aggarwal. On the
next day that is 21-8-1999 the cash was opencd by Mr. 1. §.
Riarand Karan Aggarwal and whole day transactions were
carried out by Mr. J. S. Riar while working as cash incharge
and it was only about 1 : 30 p.m., shortage of 1,50,008) was
reporied by Mr. Riar while wallying the cash. Highet
authoritics were informed informed about the shortage
and ai that moment it was decided 10 register FIR. But
strangely enough, the workman was issued memo dated
23-8-1999 with the plea that he did not get the
acknowledgement of Mr. Riar on the cash memo in view of
taking over the charge of cash. It is further submitted
during the arguments by the learned counsel of the
workman that on the basis of prelitninary investigations
Mr. J. S. Riar was placed under suspension and FIR was
lodged and Mr. Riar also sought the anticipatory bail from
the Court which was rejected. Tt is further argued that
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Mr. Riar was incharge of the cash on the day of incident
and the workman was victimized just because being the
member of the minority union and Mr. Riar was member of
the maiority union. A charge-sheet was also given toKaran
Aggarwal who was holding dual charge of the cash on
20-8-1999. The co-accused Karan A ggarwal was exongrated
by the management. It is also submitted by the learned
counsel of the workman that the management’s witness
himself deposes as under :

‘““The person who tallied the cash is also in
possession of the keys. He also signed the cash
memo of the bank. Mr. J. 8. Riar was given the charge
of officiating cashier of the branch we.f. 20-8-1999
was closed in the presence of Mr. Karan Aggarwal
and Mr. Jain. Mr. Karan Aggarwal has not reported
any shortage of cash on 20-8-1999.”

9. 1t is further admitied by the witness of the
management that there is every possibility of shortage of
cash of being paid an amount twice to any customer and
he also not aware of what happened to the FIR recorded
against Mr. Riar. It is further argued that the workman was
victimized by the management and real accused Mr. J. S.
Riar was allowed to go scot free by the management of the
bank and victimized the workman by inflicting two set of
punishment i.e. stoppage of two increment in the reduction
by two stages for two years in the time-scale and recovery
of Rs. 1,50,000. The relevant rules/provision does not
provide to punishment for the alleged proven act of
misconduct. It is prayed by the learned counsel for the
workman that workman was innocent and no case is made
out against the workman and both the punishment may be
set aside.

10. Besides, filing written argument, leamed counsel
for the management submitied during oral acguments that
fair and proper inquiry was held against the workman. He
was given full opportunity to defend himself quring
inguiry and the charges levelled against him were proved
during inquiry. There is no perversity in the report of the
Inquiry Officer. There is no complaint whatsoever was
made by the workman against the Inquiry Officer that he
was not allowed (he opportunity to defend himself. The
Inquiry Officer in his report stated that charge l(part A)
was not proved, (part B) was partially proved, {part C) not
proved and charge No. 2 was not proved. Charge No. 3
was proved. The report of the Inquiry Officer is based on
documentary evidence and statement of witnesses.
Therefore, the punishment :mposed upon the workman
commensurate with the misconduct for which the workman
was found guilty. After conducting investigation against
M. Riar, it was found that he was negligent in performing
his duty. It is further argued that this Hon’ble Tribunal
has no jurisdiction to appraise evidence to substitute its
own finding on the disciplinary authority. This Tribunal
cannot sit as Appellate Authority as per settled principle

of law and workiman is not entitled to any relief, The
management also placed reliance upon the judgmeni of
Bombay High Court reported as M/s Permanent Magnate
Vs. USP and Others 2005 LLR 154 wherein it is held that
an inquiry will neighter be illegal nor unfair when the
delinquent work man has participated and cross-examined
the witncss of the management besides leading his
evidence as well as his own statement in inquiry.

11. On behalf of the workinan. it is submitted that
the memo datcd 23-8-1999 issucd 1o the workman was
containing the differcnt allegations whereas the charge
sheet issued on 4-9-2000 was on different charges. The

‘management in reply to this discrepancy submitted that

the mcmo was issued for not taking the signatures of the
official on cash memo in licu of taking over the charge
whereas the charge shect was issucd after revealing the
fact of cash shortage of Rs. 1.50.000. This discrepancy
does not causc any prejudice to the workman,

12, Learned counsel for the workman also submitiod
thal copy of the prelimtnary enquiry report was not given
to the workman. In this context the learned counsel for the
management replied that the preliminary enquiry is just a
fact finding enquiry and non-supply of copy of the
preliminary cnquiry report is noi prejudicial in any way 1o
the workman. Learned predecessor vide his order dated
6-7-2010 also held that the preliminary enquiry report is a
fact finding report and no prejudiced has been caused to
the workman if the copy of the same was not supplied to
the wotkman,

13. From perusal of the enquiry report it appears
that the workman farled to obtain the signatures of the
bank official to whom the workman handed over the charge
on 20-8-1999. 11 is also revealed from the evidence on record
that the workman came tobank at 9 : 30 AM on 21-8-1999
and taken away the cash of Rs. 1,50,000 from the chiefl
cashier’s cabin.

14. Learned counsel for the workman also submitted
during arguments that work man cannot be punished twice
on one charge. Management submitted that the recovery
of Rs. 1,50 000 was must as it was the shortage of cash for
which the workman was accountable and for the
misconduct of the work man the punishment of reduction
of two stages for two years in the time scale of pay was
awarded .

15, Considering the entire n.aerial on record and
going through all the evidence oral as well as documentary,
I am of the view that workman failed 1o prove any
perversity against the enquiry report or the punishment.
Thus the action of the management of Central Bank of
India, Ludhiana in imposing the penalty of reduction by
two stages for two years in the time scale of pay and
recovery of Rs. 1,50,000 on the workman Shrr Ajit Kumar
Jain is legal and justified and workman is not entitied to
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any relief. The reference is answered accordingly. Central
Govt, be informed.

Chandigarh.
S.P. SINGH, Presiding Officer
¢ feeeht, 15 Sad, 2013
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New Delhi, the 15th January, 2013

S.0. 380.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 191/2011)
of the Central Government Industrial Tribunal/Labour
Court No. 1, Delhi now as shown in the Annexure in the
Industrial Dispute between the employers in relation to
the management of Corporation Bank and their workman,
which was received by the Central Government on 15-1-
2013.

[No. L~12012/87/99-IR (B-ID)}
SHEESH RAM, Section Officer

ANNEXURE

BEFORE DR. R K. YADAV, PRESIDING OFFICER,
CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL NO. 1, KARKARDOOMA COURTS
COMPLEX, DELHI
L D. No. 19172011
Shri Rajesh Tiwari, )

Site-2, Flat No. 155,
Near“C’ Block,

Vikaspuri,
New Delhi-110018 .. Workman

Versus
The Regional Manager,
Corporation! Bank,
Regional Office,
Arya Samaj Road,
Karol Bagh, New Delhi
AWARD

A sub staff appointed by Corporation Bank (in short
the bank), absented himseif from his duties in an

. . Management

464 G1/2013—4

unauthorized manner since 17th Oclober 1994, On 26th
October, 1994, he submitted an application for leave for
12 days, which application was declined by the bank. A
talegram was sent to him on 2-11-94, calling upon himto
report for his duties. However he opted not to pay any
head to the advice of his superior officer. Communications
were sent to him from time to time calling upon him to join
his duties. He joined duties on 30-11-95 and absented
thereafier w.e.f. 1-12-95. Material was collected by the bank
te the effect that the sub staff was doing business without
permission from the Competent Authority. A charge sheet
was served upon him, vh. ~h was followed by a domestic
enquiry. On consideration of report submitted by the
Enquiry Officer, the Disciplinary Authority awarded
punishmen! of discharge from service to the sub-staff
Agerieved by the order of discharge from service, he
raised a demand for reinstatement in service of the bank.
When his demand was not conceded o, he raised an
industrial dispute before the Conciliation Officer, The bank
contested his claim and as such conciliation proceedings
ended in1o a failure. On consideration of failure report,
submitted by Conciliation Officer, the appropriate Govt.
referred the dispute to this Tribunal for adjudication, vide
ordet No. L-12012/87/99-IR(B-II) New Delhi, dated 16-7-99
with following terms :

“Whether the action of the management ofRegwnal
Manager, Corporation Bank. Regional Office, Arya
Samaj Road, Karol Bagh, New Delhi, in discharging
from service to Shri Rajesh Tiwari, Ex-Peon, Bhikaji
Cama Place branch wef. 17-7-97 is proper and
justified ? If not, then what benefit and relief the
workman is entitled to 77

2. Claim statement was filed by11... sub-staff, namely, -

Shri Rajesh Tewari pleading that he joirca services of the
bank in Nov., 1987. His services were confirmed by the
bank. He is physically handicapped person. He was
serving the bank in satisfactory manner. Unfortunately
his wife fell seriously ilt on 17-10-1994. Since there was
none to look after her, he had to absent himself from his
duties. He sent an application for leave only on 26-10-94,
seeking leave for 12 days. Iliness of his wife prolonged
and he sent application for extension of leave on 28-11-94.
His application was refused by the bank. He was called
upon to join his duties. When he went to join his duties,
he was not permitted to do so. He wrote letters to the bank
on 13-6-95, 7-8-95, 7-10-95 and 31-10-95. These letters were
replied by the bank, claiming that he was absent from his
duties. He was advised to join his duties or appear before
the bank's doctor, if he was sick. However when he went
to join his duties, he was not allowed to do so. In response
to letter dated 16-11-95, he went to the bank premises on
30-11-95 and submitted his joining report. However he
was turned out of the bank premises and forced to absent
himself again we f. 1-12-95.
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3. The claimant projects that an enquiry was
instituted against him, He dctails that no convincing
evidence could be brought before the Enquiry Officer,
relating to his involvement in any busincss. According to
lim the evidence brought before the Enquiry Officer was
weak and infirm. He declares that no conclusion as (o his
involverment in any business is possible out of the evidence
brought before the Enquiry Gfficer. According to him,
rcport of the Enquiry Officer is perverse. He also details
that the Enquiry Officer was well versed in law and he was
ne match 1o Enquiry Officer as well as the Presenting
Officer. He could not get proper opportunity te defend
himself. According to him, punishment of discharge ffom
service is arbitrary, illegal and uncalled for. The bank ought
to have treated him as votuntarily retired from service, in
terius of para 17 of 5th Bipartite Settlement. He claims
reinstatement in service of the bank with continuity and
ull back wages.

4. The bank contests the claim pleading that the
claimant started abscnting himsclf from his duties, after

conlirmation of his services. His lcave record is dismissal.

Once he was cautioned for his abscnce, vide Ietter dated
1-1-91. Svbsequently he was punished by way of
sloppage of his future increments, vide order dated
14-3-93, for his unauthorised absence. On 15-7-94 he was
tssucd a nolice under clausc 17 of 5th Biparntite Settlement
for remaining absent without leave for a period of more
than 20 days. Subscquently. he again went on unauthorised
leave wef 17-10-94. He remained absent 1ill 20-1-96, except
lorone day, when he joined his dulics on 30-11-95. a charge
sheet was scrved upon him, He was given full
opportunitics to defend himself in the enquiry. During the
period of his absence. various communications wete sent
to himn. calling upon him 1o join his dutics but in vain. The
Enguiry Officer conducted the enquiry in fair manncr,
following principles of natural justice. The report of the
Enguiry Officer was in consonance with the evidence.
Punishment awarded to him. cominensurate to his
misconduct. Appeal preferred by him also came to be
dismussed. There is no case in favour of the clatmani to
seek reinstaterient in serviee, His claim is devoid of merits.
henice desenves dismissal.

5. Onpleading ol the parties, [ollowing issues were
settled by myv 1d. predecessor

() Whether the workman was in the habit of
remaining abscnt from duty and indulged
himself in business activitics, as averred in the
writien stalement 7

iy Whether the enguiry conducted by the Bank

i

was just and fair ? %t

e

(in) As per terms of refergmme.
(v) Relief, c

6. Vide order No. Z-22019/6/2007-IR{C-II}, New Delhi,
dated 11-2-2008, the appropriate Government transferred
the case to Central Government Industrial Tribwnal No. I, New
Dethi, for adjudication. Videorder No. Z-22019/6/2007-IR(C-TI},
New Delht, dated 3(:-3-2011, the case was re-transferred
by the appropriate Government (o this Tribunal for
adjudication.

7. lssucs relating to virus of the enquiry was treated
as preliminary issue. Claimant examined himself to assail
virus of the enquiryv. The bank examined Shri Sudhir
Pradhan to defend the cnquiry. On consideration of
evidence adduced by the partics, the preliminary issuc
was decided in [avour of the bank and against the claimant,
vidc order daled 16-9-2011,

8. Arguments on proportionality of punishment
were heard at the bar. Shri R K. Patra, authorized
representaiive. advanced arguments on behalf of the
claimant. Ms. Ananva Duita Majumdar, authorized
representative, presciited facts on behalf the bank. I have
given my carcful considerations to the arguments
advanced at the bar and cautiously perused the records.
My lindings on issues involved in the controversy sre as
follows

Issue No. 1

9. Since enquiry was held to be in consonance with
the principics of natural justice wherein findings were
recorded to Lhe effect that the claimant remained absent
withcut any reasonable cause from 17-10-94 to0 29-1]-95
and from 1-12-95 41l the cnd of December 95 and was
carrying on business under the namc and style of
M/s Ashu Propertics. Builders, Tours and Travels, the
issue does not sunvive. Consequently there is no necessity
to delve the facls relating to those propositions. Ordered
accordingly.

Lssue o, 3

1. Pror to introduction of Scction 1} A of the Act,
adjudicatory powers of the Tribunal were articulated in
Buckingham & Carnatak Company {1951 (2) LLI 314]. Four
slandards were delineated by the Labour Appellate
Tribunai in the above case to render managerial right of
laking disciplinary action vulnerable, namely, (i) where
there is a want of bonafides or (i) when it is a case of
victimization or unfair labour practice or violation of the
principles of natural justice. or (iil) wheo there is basic
crror of facts. or (iv) when there has been a perverse finding
on the matcrials. This articulation was adopted by the
Apex Court with skight modification in indian Iron and
Steel Company Limited [1958 (1) LI 260], without any
ackmewlcdgement to the precedent in Buckingham &
Carnatic case (supra). wherein it was ruled (hat the power
of the management to direct its own internal administration
and discipline was not unlimited and liable to be interfered
with by industrial adjudication when a disputc arises o
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see whether termination of services of a workman is
justified and to give appropriate relief, However, it was
announced that the jurisdiction of an Industrial Tribunal
io interfere with the managerial prerogative of laking
disciplinary action is not of appellate nature as the
legislature has not chosen to confer such jurisdiction upon
it. Hence Tribunal couid not substitute its own judgement
for that of the management. The Court laid down that in
the following circumstances as industrial adjudicator
can interfere with the disciplinary action taken by the
employer : (1) when there is want of good faith (2) when
there was victimization or unfair labour practice, (3) when
the management had been guilty of a basic error or violation
of the principles of natural juslice, or (4) when on the
materials, the finding was completely baseless or perverse.

11. Enunciation (1} and (2), referred above, arc
addressed to the bona fides of the cmployer in initiating
the action and inflicting the punishment, while postulates
(3) and (4} are addressed to domestic enquiry. Therefore,
an employer is required to act bona-fide in initiating
disciplinary action as well as in inflicting the punishment.
In initiating the action, the alleged act of misconduct should
not be a rusc for something else, such as the trade unien
activities of the workman or employers dislike of him for
some personal reasons. The action should not be motivated
by vindictiveness or ulterior purpose, so as 1o smack for
victimization or unfair labour practice. Likewise in the
maticr of inflicting punishment, the employer should act
fairly. In casc punishment awarded is so shockingly
disproporticnate to the act of the misconduct, as no
reasonable man would ever impose that itself may lead to
an inference of malafides, viclimization or unfair labour
practice. In holding enquiry, the Enquiry Officer must
comply with the rules of natural justice. He must notbe a
biased person and give reasonable opportunity  both
sides for being heard. His findings should not be basciess
or perverse,

12, InRamswarth Sinha (1954 L. A.C. 697) the Labour
Appellate Tribunal recognized the right of the management
to ask for permission to adduce evidence before the
Tribunal 1o jutify its action in a “no enquiry” case.
Following that proposition the Apex Court cquated the
cascs of “defective enquiry” with “no enguiry” cascs and
ruled that in cither cases, the Tribunal have jurisdiction 1o
go into the merits of the case on the basis of evidcnce
adduced belore it by the parties. Reference can be made
to the precedent in Motipur Sugar Factory Pvt. Lid
11965 (2) LLJ 162) where the cmployer had held no enquiry
at all before the dismissal and, therefore, adduced evidence
to justify its action before the Tribunal, which decision
was upheld. The Apex Court discarded the plea on behalf
ofthe workman that since no cngquiry at ali had been held
by the cmployer, it had no right to adduce evidence to
justify its stand before the Tribunal. In Ritz Theatre | 1962
(11y LLJ 498 it was ruled by the Supreme Court that the

Tribunal would be justified to go to the merits of the case
and decide for itself on the basis of the evidence adduced
whether the charges have indeed been made out. H
announced that it would neither be fair {0 the management
nor fair to the workman himself in such a case that the

‘Tribunal should refuse {o take the evidence and thercby

drive the management to pass through the whole process
of holding the enquiry all over again. Reference can also
be made to the precedent in Bharat Sugar Mills Lid
11961 (11} LLJ 644}, :

13. 1n Delhi Cloth and General Mills Company
[1972 (1) LLT 180], Apex Court considered the catena of
decisions over the subject and laid down the following
principles:

*(1) If no domestic enquiry had been held by the
management, or if the management makces it clear
that it does not rely upon any domestic enguiry that
may have been beld by it, it is entitied 1o straightaway
adduce evidence before the Tribunal justifying its
action. The Tribunal is bound to consider that
evidence so adduced before it, on merits, and give a
decision thereon. In such a casc, il is nol nccessary
for the Tribunal to consider the validity of the
domestic enquiry as the cmployer himsclf does not
rely onit,

(2) 1f a demestic enquiry had been held, il is open
to the management 1o rety upon the domestic enquiry
held by it, in the first instance, and alternatively and
without prejudice 1o its plea that the enquiry is
proper and binding, simultaneously adduce
additional evidence before the Tribunal justifying
its action. In such a case no inference can be drawn,
without anything more, that the management has
given up the enquiry conducted by it.

(3) When the management, relies on the enquiry
conducted by it, and also simultancously adduces
evidence before the Tribunal, without prejudice to
its plea that the enquiry proceedings arc proper, it is
the duty of the Tribunal, in the first instance, 10
consider whether the enquiry proceedings
conducted by the management, are valid and proper.
If the Tribunal is satisfied that the enquiry
proceedings have been held properly and are valid,
the question of considering the evidence adduced
before it on merits, no longer survives. It is only
when he holds that the enquiry proceedings have
not been properly held, that it derives jurisdiction
to deal with the merits of the dispute and in such a
casc it has to consider the evidence adduced before
it by the management and decide the matter on the
basis of such evidence.

(4) When the domestic enquiry has been held by
the management and the management relies on the
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same, it is open to the latter to request the Tribunal
to try the validity of the domestic enquiry as a
preliminary issue and also ask for an opportunity to
adduce evidence before the Tribunal, if the finding
on the preliminary issue is against the management.
However, elaborate and cumbersore the procedure
may be, under such circumstances, it is open to the
Tribunal to deal, in the first instance, as a preliminary
issu¢ the validity of the domestic enquiry. I its
finding on the preliminary issue is in favour of the
management, then no additional evidence need be
cited by the management. But, if the finding on the
preliminary issuc is against the management, the
Tribunal will have to give the employer an
apportunity to cite additional evidence and also give
a similar opportunity to the employee to lead
cvidence contra, as the request to adduce evidence
had been madc by the management to the Tribunal
during the course of the proceedings and before the
trial has come to an end. When the preliminary issue
is decided against the management and the latter
leads evidence before the Tribunal, the position,
under such circumstances, will be, that the
management is deprived of the benefit of having the
finding of the domestic Tribunal being accepted as
prima facic proof of the alleged misconduct. On the
other hand, the management will have 1o prove, by
adducing proper evidence, that the workman is guilty
of misconduct and that the action taken by it is
proper. It will not be just and fair either (o the
management of to the workman that the Tribunal
should refuse to take evidence and thereby ask the
management to takc a further application, after
holding a proper cnquiry, and deprive the workman
of the benefit of the Tribunal itself being satisfied
on evidence adduced before it, that he was or was
not guilty of the alleged misconduct.

(5) The management has got a right to attempt to
sustatn its order by adducing independent evidence
before the Tribunal. But the management should
avail itsclf of the said opportunity by making a
suitable rcquest to the Tribunal before the
proceedings arc closed. If no such opportunity has
been available of, or asked for by the managemen,
before the proceedings are closed, the employer can
make no grievance that the Tribunal did not provide
such an opportunity. The Tribunal will have before
it only the enquiry proccedings and it has to decide
whether the proceedings have been held properly
and the findings recorded thereinare also proper.

(6) If the cmployer relies only on the domestic
enquiry and docs not simultancously lead additional
cvidence or ask for an opportunity during the
pendency of the proceedings to adduce such
evidence, the duty of the Tribunal is only to consider

the validity of the domestic enquiry as well as the
finding recorded therein and decide the matter. If
the Tribunal decides that the domestic enquiry has
not been held properly, it is not its fanction to invite
suc moto the employer to adduce evidence before it
to justify the action taken by it.

(7) The above princtples apply to the proceedings
before the Tribunal, which have come before it either
on a reference under Section 10 or by way of an
application under Section 33 of the Act.

14. Kecping inview the proposition laid by the Apex
Court in Delhi Cloth and General Mills Company (supra),
the Parliament inscrted Section 11-A in the Act, which
came into force we.f 15th of December, 1971. In the
statement of objccts and reasons for inserting Section
11-A, it was stated ;

“In Indian Iron and Stee] Company Limited and
Another Vs. Their Workmen (AIR 1958 §. C. 130at
p. 138), the Supreme Court, while considering the
Tnbunal’s power to interfere with the management’s
decision to dismiss, discharge or terminate the
services of a workman, has observed that in case of
dismissal on misconduct, the Tribunal does not act
as a couri of appeal and substitute its own judgment
for that of the management and that the Tribunal
will interfere only when there is want of good faith,
victimization, unfair labour practice, etc., on the part
of the management.

2. The Internattonat Labour Organisation, in its
recommendation (No. 119) concerning * Termination
of employment at the inthative of the employer’
adopted in June, 1963, has recommended that a
worker aggricved by the termination of his
employment should be cntitled 10 appeal against
the termination among others, to a neutral body such
as an arbitrator, a court, an arbitration commitice or
a similar body and that the ncutral body concerned
should be empowcered to examing the reasons given
in the (crmination of cmployment and the other
circumstances relating to the case and to render a
decision on the justification of the termination. The
International Labour Organisation has further
rccommended that the ncutral bodv should be
empowercd (if it finds that the termination of
employment was unjustified) to order that the worker
concerncd, unless reinstated with unpaid wages,
should be paid adequate compensastion or afforded
some other relief,

3. Inaccordance with these recomnmendations, il is
considercd that the Tribunal’s power in an
adjudication proceeding relating to discharge or
dismissal or a workman should not be limited and
that the Tribunal should have the power, in cases
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wherever necessasry to set aside the order of
discharge or dismissal and direct reinstatement of
the workman on such terms and conditions, if any,
as it thinks fit or give such other reliefs to the
workman including the award of any lesser
punishment in lieu of discharge or dismissal as the
circumstances of the case may require. For this

purpose, a new Section 11-A is proposed to be

insested in the Indusirial Disputes Act, 1947.”

15. Afierinsertion of Section 11-A, the Apex Court
summed up the law in the case of Firestone Tyre and
Rubber Company [1973) (1) LLJ 278] in the following
propositions :

“(1) The right to take disciplinary action and to

decide upon the quantum of punishment are mainly

managenial functions, but if a dispute is referred to a

Tribunal, the latter has power to seg if action of the

employer is justified.

{2) Before imposing the punishment, as employer
is expected to conduct a proper enquiry in
accordance with the provisions of the Standing
Orders, if applicable, and principles of natural justice.
The enquiry should not be an empty formality.

(3) When a proper enquiry has been held by an
employer, and the finding of misconduct is a plausible
conclusion flowing from the evidence, adduced at
the said enquiry, the Tribunal has no jurisdiction to
sit in judgement over the decision of the employer
as an appellate body. The interference with the
decision of the employer will be justified only when
the findings arrived at in the enquiry are perverse or
the management is guilty of victimization, unfair
labour practice or mala fide.

(4) Even if no enquiry hasbeen held by an employer
or if the enquiry held by him is found to be defective,
the Tribunal in order to satisfy itself about the
legality and validity of the order, had to give an
opportunity to the employer and employee to adduce
evidence before it. It is open to the employer to
adduce evidence for the first time justifying his
action, and it is open to the employee to adduce
evidence contra.

(5) The effect of an employer not holding an enquiry
is that the Tribunal would not have to consider only
whether there was a prima facic case. On the other
hand, the issue about the merits of the impugned
order of dismissal or discharge is at large before the
Tribunal and the latter, on the evidence adduced
before it, has to decide for itself whether the
misconduct alleged is proved. In such cases, the
point about the exercise of managerial functions does
not arise at all. A case of defective enquiry stands
on the same footing as no enquiry.

(6) The Tribunal gets jurisdiction to consider the
evidence placed before it for the first time in
justification of the action taken only, if no enquiry
has been held or after the enguiry conducted by an
employer is found to be defective.

(7) 1t has never been recognized that the Tribunal
should straightaway, without anything more, direct
reinstatement of a dismissed or discharged.
employee, once it is found that no domestic enquiry
has been held or the said enquiry is found to be
defective.

(8) Anemployer, who wants to avail himself of the
opportunity of adducing evidence for the first ime
before the Tribunal io justify his action, shouid ask
for it at the appropnaté stage. If such an opporlunity
is asked for, the Tribunal has no power to refuse.
The giving. of an opportunity to an employer lo
adduce evidence for the first time before the Tribunal
is in the interest of both the management and the
employee and to enable the Tribunal itself {0 be
satisfied about the alleged misconduct,

(9) Once the misconduct is proved either in the
enquiry conducted by an employer or by the
evidence placed before a Tribunal for the first time
punishment imposed cannot, be interfered with by
the Tribunal except in cases where the punishment
is 50 harsh as to suggest victimization.

(10) Ina particular case, afier seting aside the order
‘of dismissal, whether a workman should be
reinstated or paid compensation is, as held by this
Court in The Management of Panitole Tea Estate
Vs. The workmen, within the judicial decision of a
Labour Court of Tribunal.” '

16. Jurisdiction to interfere with the punishment is
also not confined to the case where punishment is
shockingly disproportionate to the act of the mis-conduct.
The Tribunal has power of substitating its own measure
of punishment in place of managerial wisdom. Change in
legal position, post introduction of Section 11A of the
Act has been effectively summarized in the case of
Ambassador Sky Chef (1996 Lab. 1. C. 299) wherein High
Court of Bombay. observed that the section gives
specifically two fold power to an industrial adjudicator :
firstly, it is a virtual power of appeal against the findings
of act made by the Enquiry Officer in his report with regard
to the adequacy of the evidence and conclusion on facts,
and secondly, and far more important, it is the power of re-
appraisal of quantum of punishment, Now no restriction
lies on an industrial adjudicator to interfere with the enquiry
only on four grounds, referred above. However, wide
discretionary powers with the adjudicator are to be
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exercised in judicial and judicions manner before it
interferes with the order of mis-conduct or punishment.

17. With this pretude, now I would turn to facts of
the present controversy. As emerged out of the order dated
16-9-2011, the Tribunal had considered the factum of
service of charge-sheet on the claimant, calling upon him
to submit his statement of defence. It was also taken note
of that the Charge-sheet was specific and un-ambiguous,
Enguiry Officer called upon the claimant to putforth his
case, but in vain. Opportunities were accorded to the
claimant to defend himselfin the enquiry. Therefore, it is

evident that the issues relating to bonafides of the bank

and according opportunity of being heard were addressed
to and found against the claimant. Issue relating to
perversity of report of the Enquiry Officer was also
answered against the claimant, Thus it is evident that all
issues, except issue relating to proportionality of
punishment, were adjudicated against the claimant.

18. As record projects, charge-sheet dated 20-1-
1996 was served, contents of which are mentioned herein
under . —

“You have been working as peon at New Delhi-Bhikaji
Cama Place Branch of the Bank since 10-12-1987. 1t is
reported against you as follows :

That you remained absent from duties
unauthorisedly from 17-10-1994 to 30-11-1995 without
submitting any leave application. That in this regard,
you forwarded a letter dated 26-10-1994 to the Clef
Manager of the Branch stating that your wife is
serious and as such sought icave of 12 days. That
in the circumstances, on 2-11-1994, the Chief
Manager, Bhikaji Cama Place, Delhi Branch sent a
telegram followed by telegram confirmatory letter to
your residential address available on record advising
you to report for duty immediately besides informing
you that your absence was unauthorized. That in
response to aforesaid letter of the Chief Manager,
you forwarded a letter dated 28-11-1994 stating
therein that you were facing a lot of problems and
were 1ot in a position to perform your duties and
requested for extension of leave without specifying
the nature of problems faced by you and also the
number of days of extension of leave sought, That
in response thereto, the Chief Manager of the Branch
vide his letter 10-12-1994 informed you that on the
reasons given by you the leave is not acceptable to
the Bank and advised you to report for duty at the
Branch immedia tely. That further, you were informed
10 appear before the Barnk Doctor (Mrs) Dr. 8. Grover
a16/12, Rajinder Nagar, New Delhi, in case you were
sick, That thereafier, you forwarded 3 letters dated
13-6-1995, 7-8-1995 and 7-10-1995 to the Chief
Manager of the Bank at Head Office, Mangalore
falsely stating therein that you had gone to the

Branch several times for jointng duty but the Chief
Manager of the Branch did not allow you to report
for duty thereat. That as you continted to remain
absent, the Chief Manager of the Branch by
telegrams followed by confirmatory letters dated
16-11-1995 and 25-11-1995 advised you to report for
duty at the Branch and also directed you to appear
before the Bank's Doctor in case you were sick, That
despite the above, you failed to report for duty or to
appear before the Bank's Doctor as directed. That
subsequently, vou reported for duty at the Branch
on30-11-1995.

That cvenon 30-1}-1995, contrary lo the leave rules
applicabie to you, vou failed to submit the leave
application oI to subnut expianation in the matter of
your absence during the aforesaid period to the Chi=f
Manager of the Branch.

It is further reported that you have been remaining
absent unauthorisedly since 1-12-1995 without
giving any intimation to your supcriors. That the
Chief Manager of the Branch sent 2 telegrams on
4-12-1995 (wrongly typed as 4-12-1994) and
20-12-1995 followed by telegram confirmatory letiers
to vou informing you that your absence is
unauthorized and advising you to report for duty at
the branch. That despite the above instructions by
the Chief Manager you failed to report for duty till
date and continue to remain absent. That you sent
letters to the then Asst. General Manager, Regional
Office, Delhi and Chief Manager, of the Bank at Head
Office, Mangalore, misrepresenting that the Chief
Manager of the branch is not allowing you to report
for duty.

That you have been engaging in business/trade
without obtaining permission, in contravention of
the provisions of Bipartite Settlement applicablc to
you. That vou are holding the position of the Director
of M/s Heaven Exports (India) Division Inc. having
office at N-3, Mohan Garden, Uttam Nagar, New
Delhi. That you are also carrying on business in the -
name and style “Ashu Properties and Builders, Tour
and Travels” at the aforesaid address.

The aforesaid acts of commission and omission on
your part, if proved, would tantamount to

1. Engaging in irade or business outside the scope
of your duties without the written permission
of the Bank.

2. Remaining unauthorisedly absent without
intimatton continuously for a period exceeding
30 days.

3. Willful insubordination or disobedience ot
lawful and reasonable orders of the management
or of a superior, and
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4. Doing acts prejudicial to the interest of the Bank;

Gross misconducts under clauses 19.5 (3), 19.5 (p),
19.5 (e} and 19.5 (j) respectively of the Bipartite Settlement
applicable to you”. :

19. The Enquiry Officer recorded findings against
the claimant, which are detailed as follows :

“From the above, it is apparent that the CSO
remained absent without any reasonable cause. Even
if he had some grievance, he could have voiced the
same ¢ven after joining the duties. In view of the
above | hold that the CS0O remained absent from
17-10-94 t029-11-1995 and from 1-12-1995 to till the
end of December 1995 as apparent from Ex. M-20"

“Hence [ hold that it i1s the CSO who is named in Ex.
M-24 as Director of M/s Heaven Exports (India)
Division Inc, having office at M-3, Mohan Gardens,
Uttam Nagar, New Delhi and is also carrying on
business under the name and style of M/s Ashu
Properties and Builders, Tours & Travels at the
aforesaid address.”™

20. Afier inscrtion of Section 11-A of the Act, the
jurisdiction to interfere with the punishment is there with
the Tribunal, who has to sec whether punishment imposed
by the employer commensurate with the gravity of the act
of misconduct. 1 it comes to the conclusion that the
misconduct is proved, it may still hold that the punishment
is not justificd because misconduct alleged and proved is
such as it does not warrant punishment of discharge or
dismissal and where necessary, set asidc the order :of
discharge or dismissal and direct reinstatement withsor
without any terms or conditions as it thinks fit or give any
other relief, including the award of lesser punishment, in
licu of discharge or dismissal, as the circumstance of the
casc may warrant. Reference can be made to a precedent
in Sanatak Singh (1984 Lab. 1.C. 817). The discretion io
award punishment lesser than the punishment of
discharge or dismissal has to be judiciously exercised and
the Tribunal can interfere only when it is satisfied that the
pumishment imposed by the management is highly
disproportionate to the decree of the guilt of the workman.
Refercnce can be made to the precedent in Kachraji Motiji
Parmar {1994 (I1) LLJ 332]. Thus it is evident that the
Tribunal has now jurisdiction and power of substituting
its own measure of punishment in place of the managerial
wisdom, once it is satisfied that the order of discharge.or
dismissal is not justified. On facts and in the circumstances
of a case, Section 11A of the Act specifically gives two
fold powers to the Industurat Tribunal, first is virtually
the power of appeal against findings of fact made by the
Enquiry Officer in his report with regard 1o the adequacy
of the evidence and the conclusion on facts and secondly
of foremost importance, is the power of reappraisal of
quantum of punishment.

21. Power to set aside order of discharge or
dismissal and grant relief of reinstatement or lesser
punishment is not untrimaled power. This power has to
be exercised only when Tribunal is satisfied that the order
of discharge or dismissal was not justified. This
satisfaction of the Tribunal is objective satisfaction and
not subjective one. It involves application of the mind by
the Trivunal to various circumstances like nature of
delinquency committed by the workman, his past conduct,
impact or delinquency on employer’s business, besides
length of service rendered by him. Furthermore, the
Tribuna! has to consider whether the decision taken by
the employer is just or not. Only after taking into
consideration these aspects, the Tribunal can upset the
punishment imposed by the employer. The quantum of
punishmeni cannot be interfered with without recording
specific findings on points referred above. No indulgence
is t0 be granted to a person, who is guilty of grave
misconduct like cheating, fraud, misappropriation of
employers fund, theft of public property-etc. A reference
cannot be made to the precedent in Bhagirath Mal Rainwa
11995 (1) LLY960).

22. Anemployes is under an obligation not to absent
himself from work without good cause. Absence without
leave is misconduct in industrial employment, warranting
disciplinary punishment. Habitual absence from duty
withoul leave has been made a misconduct under Model
Standing Orders, framed under Industrial Employment
Standing Orders Act, 1946. Likewise, industrial employers
also include “absence from duty”, without leave in the list
of misconduct in their standing orders. Sanction of leave
can be a significant defence to misconduct of absence
without leave. No emiployee can claim leave of absence as
a matter of right and remaining absent without leave will
constitute violation of discipline. The fact that the claimant
was continuously absent from work without leave, on
account of his detention in jail for an offence, will not give
an immunity to the claimant and the employer will be
justified in discharging him from services, announces the
Apex Court in Burn & Company, [1959 (1)L.L.J. 450,

23. In Indian Iron and Steel Company Lid
[1958 (1) L.L.J. 260} the Apex Court was confronted with a

. proposition as to whether provisions in the standing

orders authotizing the employer to terminate services of
its employee on account of absence without lcave was an
inflexible rulc. In that matter seven workmen were absent
wilhout leave for i4 consecutive days; as they were in
police custody. During police custody they applied for
leave which were refuosed by the company and services of
the workmen were terminated under relevant sianding
order for remaining absent without leave. The Industrial
Tribunal took a view that the relevant standing order was
not an inflexible rule and mere application for leave was
sufficient to arrest the operation of the standing order. In
appeal; though the Labour Appellate Trjgunal did not
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maintain the award of the Tribunal on that count, yet it
held that in view of the circumstances that the workmen
were in custody, the company was not justified in refusing
leave. When the matter reached the Apex Court, it set
aside the order of the Labour Appellate Tribunal, relying
its precedent in Burn & Company Lid. (supra) and ruled
thus

it 18 truc that the arrested men were not in a position
to come 1o their work, because they had been arrested
by the police. This may be unfortunate for them, but
it would be unjust to hold that in such circumstances
the company must always give leave when an
application for leave is made. If a large number of
workmen are arrested by the authorities in charge of
law and order by raising of their questionable
activities in connection with a labour dispute (as in
1his case), the work of the company will be paralvsed
if the company is forced to give leave to all of them
for more or less indefinite peried. Such a principle
will not be just, nor will it restore harmony between
labour and capital or cnsure normal flow of
production. It 1s immaterial whether the charges on
which the workmen are arrested by the police are
ultimately proved or not in a court of law. The
company must carry on its work and may find it
unpossible to do se if a large number of workmen are
absent. Whether in such circumstances leave shoutd
be granted or not must be left to the discretion of
the emplover. it may be rightly accepted that if the
wotkmen are arrested at the instance of the company
for the purpose of victimization and in order to gl
rid of them on the ostensible pretext of continued
absence, the position will be different. It will thenbe
a colorable or malafide exercise of power under the
relevant standing order, that however, is not the case
here”

24, Defence open to an cmployee, against charge
of absence without leave, is that the absence was on
account of circumstances bevond his control. For instance,
where absence of a workman was on account of his sudden
or serigus illngss or scrious illness of a relation that would
be an extenuating circumstance which the employer will
have to take inlo consideration. However, if a workman
feigns sickness in order to avoid duty by producing a
faisc medical certificate, this would itself be a serious act
of misconduct. In Tata Engineering and Locomotive
Company Ltd., [ 1990 (1) LL} 403] the Patna High Court
was addresscd 1o a proposition where workman absented
hemsclf without leave or permission for a considerable
period. After about 20 days of his absence, a memo and
charge sheet was issued, notifving that a domestic enquiry
would be held in the matter. The workman failed to appear
in a domestic enquiry and the Enquiry Officer conducted
the proceedings exparte. On consideration of the report of
the Enquiry Officer. the Disciplinary Authority discharged

him from service. Latcr on workman informed the
management that he was arrested by the police in
connection with a murder case and requested to allow him
1o join duty. On refusal, an industrial dispute was raised. A
High Court placed reliance on the precedent in Indian Iron
& Steel Company (supra) and Burn & Company (supra)
and ruled that the discharge of the workman was valid and
Jjustified for continuous abscnce without permission or
leave.

25, Absence without leave constilntes a misconduct
Jjustifving disciplinary action against the delinguent workman.
Punishment can only be imposed either by complying with
the procedure prescribed by the standing orders of the
establishment, if any, or the rules of natural justice.
Normally punishment should be inflicted after the workman
has been found guilty of the misconduct, after holding a
domestic enguiry. Reference can be made to Mufatlal
Narain Dass Barot | 1966 (1) LLF437] and Kalika Prasad
Srivastava (1987 Lab. [.C. 307). Quantum of punishment in

. case of misconduct for absence from duty without leave

would depend upon the facts of cach casc. In order io
justify the extreme penalty of discharge or dismissal, it is
to be proved that the workman remained absent without
leave for an inordinate long period. In Bokaro Steel Plant,
Steel Authority of India 1.td. (2007 L L R. 238) removal of
workman from service who remained unauthorisedly
absent for a period of three months was held to be justified.
In Sushil Kumar (2007 L.L.R. 45) 1t was ruled that absence,
which is continuous for a long period, amounts o serious
misconduct to justify dismissal from service. In Borman
(2003 L.L.R. 364) 62 days absence of workman was held (o
be justified for his dismissal from service.

26, Herein the casc the claimant abscnted from his
duties for a long period, without any intimation. It was not
for the first time. In past too, he absented himself and was
cautioned for his absence, vide letter dated 1-1-91. He
again absenied and was punished by way of stoppage of
his future increments, vide order dated 14-3-95. He again
absented for more than 90 days and a notice under clause
17 of 5th Bipartite Settlement was served upon him. The
claimant did not mend his ways. He again absented on
17-10-94 1ill 20-1-96 except for one day when bhe joined his
duties on 30-11-95 Thaus i is clear that he is habtal in
absenting himself from his duties for inordinate long
periods. These facts justify action of the bank in award of
punishment of discharge from service » the claimant.
Therefore, one cannot atribute illegainity or unjustifiability
to the action of the bank.

27. Anemplover would expect loyalty towards him
from his cmployee. In other words, the employee is expected
to promote interest of his employer in connection with the
job for which he has been engaged Coniract of an
cmployment cngrafts a stipulation that the employee
should serve his master with good faith and fidelity. When
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an employec engages himself in business, beyond the
scope of his employment he does acts prejudicial to the
interest of his employer. All these facts make it clear that
misconduct committed by the clairant were of alasming
nature, justifying punishment of discharge from service.
The issuc is answered in favour of the bank and against
the claimant.

Relief -

28. Punishment awarded to the claimant cannot be
termed as disproportionate to his misconduct. By no
stretch of imagination the punishment can be termed as
arbitrary, an act of unfair labour practice an victimization.

I conclude that punishment awarded to the claimant is

reasonable and justified. He is not entitled to any relief
muchless the relief of reinstatement in service with
continuity, full back wages and consequential benefits.
His claim is discarded. An award is passed in favour of the
bank and against the claimant. It be sent to the appropriale
Gowt. for pubtication.

Dr R. K. YADAV, Presiding Officer
Dated : 10-12-2012
¢ fezelt, 15 wFad, 2013

L W, 381.—3irenfig foag afulram, 1947 (1947
F 14) W W 17 F AR § B R Al
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foam 3 Ry TR SleiinE sfvEmoya e, 999
% vaE (ged wEmr 89/2012) Wt SHIE B 2, W
F R FT [1-(~2013 i 9I<Y Fa &7 | -

[H Te1-430) 1/37/2012-30% 3R (03)]
e aro, 3R ofa

New Delhi, the 15th January, 2013

S.0. 381.—In pursuance of Section 17 of the
Indusirial Disputes Act, 1947 (14 of 3947), the Central
Government hereby publishes the Award (Ref. No. 8%/
2012) of the Central Governiment Industrial Tribunal/Labour
Court, Chennai now as shown in the Annexur¢ in the
Industrial Dispute between the employers in relation to
the management of M/s. Dalmia Magnesite Corporation
(Salem) and their workman, which was received by the
Central Government on F1-1-2013,

[No. L-43011/37/2012-IR (M)
JOHAN TOPNO, Under Secy

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LAROUR COURT,
CHENNAI

464 GI/2013—5

Monday, the 31st December, 2012

Present ;: A N. Janardanan,
Presiding Officer

Industrial Dispute No. 89/2012

{In the matter of the dispute for adjudication under clause
(d) of sub-section (1) and sub-section 2(A) of Section 10
of the Industrial Disputes Act, 1947 (14 of 1947), between
the Management of M/s. Dalmia Magmesite Corporation
and their Workman)

BETWEEN

The General Secretary,
Magnesite National Labour
Union, Vazhapadi

K. Ramarrurihy [llam,

52, Dr. Subbarayan Road,
Salern-636001.

. lst Party/
Petitioner Union

Versus
The General Manager
Dalmiza Magnesite Corporation
Karupur Post,
Salem-636012
Appearance :

For the 1st Party/Petitioner
Union

: 2nd Party/
Respondent

© In Person

For the 2nd Panty/Management : In person

. ORDER

The Central Government, Ministry of Labour &
Employment vide its Order No. L-42411/37/2012-1R(M)
dated 9-11-2012 referred the following 1 adustrial Dispute
to this Tribuna! for adjudication.

The schedule mentioned in that orderis :

“Whether the action of thc management of M/s.
Dalmia Magnesite Corporation, Salem in nol
arriving al a wage settlement with the
representatives of the Trade Union is legal and
justified? If not to what reliel the Union and its
members arc entitled fo?”

2. Afiter the receipt of Industrial Dispute, this
Tribunal has numbered it as {D 89/2012 and issued notices
to both sides. Both sides entered appearance in person. It
is brought home that the dispute referred ta herein is the
same as in 1D 83/2012 in all respects and i just a recurrence
of the samc.

3. Now on scrutiny it is understood that the same
reference is none other than the reference made to this
Tribunal for adjudication as per Ministry’s Grder No.
L-43011/37/2012-IR (M) dated 9-11-2012, already lakenon
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file as ID 83/2012, duc to an apparent error of duplication
on the face of the record. Discernibly in all respects the
same stands equivalent to the above reference. The
concerned parties also made it clear before me that there is
no two references made to this Tribunal at the instance of
the petitioner. Now it has been comprehended that both
the references are one and the same in relation to the same
question and between the same parties in relation to which
there is no other reference as second in the ordinal
numberal.

4. The sole question wili be answered in the samc
eatlier reference 1.e. ID 83/2012. The present being only a
mere repetition of the above reference under the same
date, though taken on as ID> 89/2012 is therefore only to be
struck off from the file of this Tribunal and closed with
eventual consignment of the records to the prescrving
section and it is so ordered.

5. A copy of this order will be transmitted to the
Ministry of Labour and Employment for favour of
information, '

{Dictated to the P A, transcribed and typed by him,
corrected and pronounced by me in the open coutt on this
day the 31st December, 2012).

A N.JANARDANAN, Presiding Officer
T e, 15 S, 2013
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New Delhi, the 15th January, 2013

8.0. 382 —In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Centrai
Government hereby publishes the award (Ref. No. 18/
2012)of the Central Government Industrial Tribunal/Labour
Court, Mumbai-1 now as shown in the Annexure in the
Industrial Dispute between the employers in relation to
the management of M/s. Leighton Contractors India Pvt,
Ltd. (Mumbai) and their workman, which was received by
the Central Government on 11-1-2013,

[No.L-30011/41/2011-IR (M)]
JOHAN TOPNO, Under Secy.

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNALNO. 1, MUMBAI

Present :

Justice G.S. Sarraf,
Presiding Officer

Reference No. CGIT-1/18 of 2012

Parties Employers in relation to the management
of M/s. Leighton Contractors (India)
Pyt Ltd.
Vs,
Their workmen
APPEARANCES :

For the Management

For the Maharashtra Mazdoor
Secna

None present.

None present

State : Maharashtra

Mumbai, dated the i6th day of October, 2012
AWARD

1. This is a rcference made by the Central
Government in excrcisc of its powers under clause (d) of
sub section {1) and sub-section (2A) of Section 10 of the
Industrial Disputes Act 1947 The terms of refercnce given
in the schedule are as follows :

“Whether the demand of the Union for the
reinstatment of $/Shri Mohan Gopal Kumman,
Rawaker Vishnu Shinde, Sandeep Gyanendra
Sharma and Solomon Jesu Anthony in the services
of M/s. Leighton Contractors (India) Pvt. Lid. with
back wages, is lcgal and justified” What relief the
workman are entigled to 7"

2. A notice of the reference was issued to the
General Secretary, Maharashtra Mazdoor Sena, Anand
Ashram, Agyaari Lare, Tembhi Nake, Thane (West)-
400061 in pursuance of the orderdt. 17-5-2012. Onthe next
date of hearingi.c. 27-6-2012 on one appeared on behalf
of the Maharashtra Mazdoor Scna inspitc of service of
the notice. The reference was then adjourned to
7-8-2012 and then to 21-9-2(12 but no one appeared on
behalf of the Maharashtra Mazdoor Sena. No one has
appeared today also on behalf of the Maharashtra
Mazdoor Sena.

3. As regards the first party the notice sent to it has
not been served.

4. Maharashtra Mazdoor Scna has not appeared and
it has not filed any statement of claim.

5. In the above circumstances the workmen
concerned cannot be granted any relicf.

6. Award is passed accordingly.
- JUSTICE G. 8. SARRAF. Presiding Officer
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New Delhi, the 16¢h January, 2013

5.0, 383 —In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 92/
2012) of the Central Government Industrial Tribunal/Labour
Court, Chennai now as shown in the Annexute in the
Industrial Dispute between the employers in relation to
the management of Indian Bank and their workman,
which was received by the Central Government on
16-1-2013.

[No. L-12011/25/2012-IR (B-I0)]
SHEESH RAM, Section Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
CHENNAI

Monday, the 31st December, 2012

Present : AN. Janardanan,
Presiding Officer

Industrial Dispute No.92/2012

(In the matter of the dispute for adjudication under clause
(d) of sub-section (1) and sub-section 2(A) of Section 10
of the Industrial Disputes Act, 1947 (14 of 1947), between
the Management of Indian Bank and their Workmen)

BETWEEN

The General Secretary,
Indian Bank Employees
Association (TN),

17, Ammeerjan Street,
Choolaimetu, Chennai-94.

Versus
The Dy. General Manager
(Disciplinary Authority)
Indian Bank, Circle Office
Katpadi Road,
Vellore (TN).

. st Party/
Petitioner Union

. 2nd Party/
Respondent

APPEARANCE:

For the 1st Party/Petitioner . Petitioner Default
Union to Appear

For the 2nd PartyManagemém : M/s.T.S. Gopalan &

Co., Advocates
AWARD

The Central Government, Ministry of Labour &
Employment vide its Order No, L-12011/25/2012-IR(B-I)
dated 23-11-2012 referred the following Industrial Dispute
to this Tribunal for adjudication.

The schedule mentioned in that order is

“Whether the action of the management of Indian
Bank 1in imposing the punishinert of reduction of
Increment by one stage for 2 separate charges
resulting in a punishment of reduction of increment
by 2 stages upon Sri S. S. Bedford, SR No.149535,
Indian Bank, Darapadavedu Branch, is legal and
justified? What relief the concerned workman is
entitled to?”’ ' :

2. After the receipt of Industrial Dispute, this
Triburtal has numbered it as ID 92/2012 and issved notices
to both sides. Respondent appeared through advocate
and petitioner did not appear in the dispute in spite of
having been served with notice on 5-12-2012 and three
adjournments given altogether for his appearance.
Needless to say, when the matter stood posted from time
to time for further steps and lately on today also for further
proceeding, petitioner was absent nor represented.

3. In spite of service of notice for appearance the
petitioner in the dispute did not turn up or lel in any
evidence in support of his case for answering the
reference. When he wishes the Court to be satisfied and
made believe that impesing the punishment of rednction
of increment by one stage for two separate charges
resulting ina punishment of reduction of increment by
two stages on him is not legal and justified, if it 1s s0, itis
for him to discharge that burden which has not been done.
The inevitable conclusion is that the action is only legal
and justified. -

4. The reference is answered accordingly.

(Dictated to the P. A, transcribed and typed by him,
corrected and pronounced by me in the open court on this
day the 31st December, 2012). ’

AN. JANARDANAN, Presiding Officer
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Witnesses Examined :

For the 1st Party/Petitioner : None
For the 2nd Party/1st Management : None
Documents Marked :
On the Petitioner’s side
Ex. No. Date Description
N/A
On the Management’s side
Ex. No. Date Description
NiA
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New Dethi, the 16th January, 2013

S.0. 384 —In pursuance of Section 17 of the
Industrial Dispuies Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. Ne. 5/2009)
of the Central Government Industrial Tribunal/Labour
Court, Chennai now as shown in the Annexure in the
Industrial Disputc between the employers in relation (o
{he management of M/s. Neyveli Lignite CorporationLid.
(Neyveli) and their workman, which was received by Lhe
Central Governmenton 11-1-2013.

[No. L43012/13/2008-IR (M)}
JOHAN TOPNO, Under Secy.
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
CHENNAI

Thursday, the 20th December, 2012
Present: AN Janardana_n, Presiding Officer

Industrial Dispute No. 572009

[In the matter of the dispute for adjudication under clause
(d) of sub-section (1) and sub-section 2{A) of Section 10
of the Industrial Disputes Act, 1947 (14 of 1947), between
the Management of Neyveli Ligniie Corporation Ltd. and
their Work manj

BETWEEN
511 P. Gurusamy (Deceased) 1st Party/
Represented by Peutioner

LRs. 1. Mrs. Vijayalakshmi
2. Latha
3. Kavitha

Vide [A 7772010 dated 3-1-2011

versus
TheDirector (Persannel) 2nd Party/
Neyveli Lignite Corporation Respondent
Ltd.. Neyvcli.
Appearance:

For the 1st Party/
Petitioner

M/s. Prabhu Mukunth,
Armun Kusmar and Vinoth
Kumar, Advocates

For the 2nd Party/
Management '

M/s. N A K. Sarma,
N. Nithianandam, Advocates

AWARD

The Central Governinent, Ministry of Labour and
Employment vide its Order No. L-43012/13/2008-1R(M)
dated 23-12-2008 referred the following industrial Dispute
to this Tribunal for adjudication.

The schedule mentioned n that order 15

“Whether the action of the management of Neyveti
Lignite Corporation Ltd. in tcrminating the services
of Sri P Gurusamy we f 7-8-1998 is justified by
conducting ex-parte domestic ¢nquiry? What relief
Sti P Gorusamy s entitled 107

2. After the receipt of Industrial Dispuic, this
Tribunal has numbered it as ID 5/2009 and issued notices
to both sides. First party and Second party appeared
through their Advocates. First and Second party filed claim
or counter statcment as the case may be.

3. While the case stood posted for further
proceedings from time 1o time, on 6-9-2010 the petitioner
was reported dead and his death certificate was produced.
As per order dated 3-1-2011 on 1A 77/2010 legal
representatives 1 to 3 were impleaded as Legal Heirs (LRs)
of the deccased Gurusamy. Thereafier amended Claim
Statement was filed on behalf of the LRs of the deceased
petitioner and additional counter was filed on behalf of
the Respondent.
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4, The averments in the Amended Claim Statement

briefly read as follows :

Petitioners 2 to 4 are the LRs of the deceased

First Party (Petitioner). The First Party had joined
as an Unskilled Casual Labour under the
Respondent whereafter he was regularized, He
worked in Fertilizer Plant and in Township
Department. Unfortunately he was not able to attend
duty from 7-1-1998 to 16-7-1998 and 7-8-1998 to
6-11-1998 because of his wifc being seriously
affected with various ailments. Afier treatment at
the hospital in Neyveli she was shifted to native
village Uttamapalayam. Petitioner had sent eave
letter to the concerned department. Petitioner came
to understand that he was charged by the Second
Party assuming unauthorized absence. The Charge
Memos allegedly sent on 5-6-1998 and 6-1-1998 to
the residential quarters at Neyveli and native place
were found returned as undelivered. Without serving
“the notice, ex-parte enquiry was held giving no
reasonable opportunity to the petitioner and giving
a verdict as to guilty unilaterally violating natural
justice, Disciplinary Authority accepting the finding
awarded punishment of dismissal from service of
the petitioner w.e.f. 7-8-1998, The First Party had
not been given report of enquiry, which if had been

received he would have preferred appeal. While .

attending on his sick wife at his native place, he
also fell ill. He returned to Neyveli and gol admitted
in NLC General Hospitalon 9-11-1999 for further
treatment under impression as if he was in service.
Then he was referred to Ramachandra Hospital,
Chennai. When he approached the department for
duty he was not allowed but was informed that his
name was removed from the roll of the Corporation
we.f. 7-8-1998. His immediate representation to the
Chief Manager did not bear any fruit. The Second
Party was insisting on repayment of the medical bill
in the NLC Hospital. If he had been informed about
his removal from service he would not have taken
treatment in the Ramachandra Hospital. Petitioner

is blamed by them for having misused the medical -

identity. But he never misused the medical book.
Without giving reasonable opportunity to defend
orlo preferappeal the action is unilateral and against
the principles of natural justice. It is prayed that the
ex-parte removal be set aside, settle all the benefits,
allowances and full back wages entitled to the First
Party and to fix the family pension.

5. The averments in the Counter Statcment briefly

read as follows ;

There is unexplained delay in raising the
dispute. While the First Party was working as Senior
Techpician, Grade-II, Water Supply and Drainage

Division of Township Administration he was a
habitual absentee during varions spells commencing
from 1992 to 1997 numbering to 6. He was also
unauthorizedly absent from 7-1-1998.
Communication by registered post dated 11-5-1998
and the Charge Memo dated 5-6-1998 sent to his
last known address and in the permanent address
were returned undelivered with remarks “Out of
Station and Left Without Leaving Address”. He
reported for duty on 17-7-1998 with a letter stating
10 have been sick with medical certificate. He was
allowed to join duty pending enquiry of the’
disciplinary proceedings already commenced. He
again did not report for duty from 7-8-1998. First
Party was sending various leave letters by courier
from 7-8-1998 to 10-10-1998 without basis. Leave
was not sactioned, A telegram was sent to Madurai
directing to join duty by 5-11-1998% and
communication dated 6-11-1998 was also issued for
his reporting for duty before 12-11-1998. Both were
returned as above. Charge Memo dated 6-11-1998
was issued by registered post all of which were again
retuned undelivered. Enquiry Officer was appointed
and communication dated 23-11-1998 thereof was
also sent Lo the petitioner but with the same result.
The Enquiry Officer also sent communications to
the First Party on five occasions and final notice on
21-1-1999 for the enquiry on vanous dates. But the
registered communications were returned
undelivered as above. Sufficient and reasonable
time was granted to First Party but he did not appear
or participate in the enquiry. He knowingly did not
participate in the enquiry. Hence the enquiry was
proceeded ex-parte marking Ex. 1 to Ex. 24. The
Enquiry Officer returned a verdict of the First Party
being guilty. The provisional Show Caunse Notice
with enquiry report was also not received by the
First Party, being returned undelivered. On 20-3-1999
the punishment of dismissal from service was
imposed and thereafier his name was removed from
the rolls on 14-5-1999 First Party did not prefer any
appeal. The present dispute afier 10 years suffers
from delay and latches. The Second Party came to
know that the First Party misused the Medical
Identity Book which should have been surrendered
on his dismissal. First Party is liable 10 pay
Rs, 23,050 towards his medical ireatment after his
dismissal from service. The efforts of the Second
Party to settle his terminal benefits by issning
communications sent t0 him did not materializ¢ as
above. First Party is liable to pay the following dues
to the Second Party :

1. Quarters (Rent etc,)
2. Hospital Recovery

Rs 12841378
Rs. 23,050.00
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3. Adjustable Advance Rs. 2,800.00
4, Festival Advance Balance Rs. 1,000.00
5. Scooter Advance Balance Rs 25875

Total Rs. 1,55,522.53

For recovery of the amounts under the
Payment of Gratuity Act, communications sent to
him were also in vain being returned unserved. Then
order of recovery dated 23-2-2006 of Rs. 1,55,522.23
from the terminal benefits of the First Party was
passed and published in Tamil Daily Newspaper
with advice to receive the balance due to him by
way of terminal benefits, which was not responded.
Second Party also sent a cheque for Rs. 39,618
dated 13-6-2006, which was returned after having
been received by him vide letter dated 17-6-2006
stating conciliation proceedings are on. It is clear
that he did not participale in the enquiry deliberately.
If there were genuine rcasons for his absence, he
could have applied for lcave in a manner known to
law. The past record of the First Party is with various
warnings for similar misconducts. No leave was
sanctioned after 7-1-1998. Punishment is fair and
rcasonable. The claim is to be dismissed.

6. Additional Counter Statcment averments briefly
read as follows :

Dispute by the LRsis not maintainable, who
have no locus standi to challenge. The misconduct
is related fo his service under the Corporation to
which the LRs are neither a party nor they have any
direct knowledge. It 1s denied that the 3rd and 4th
claimants are LRs of Deceascd First Party. In the
Scrvice Book of Guiusamy, the name of 2nd claimarit
alone viz. Vijayalakshmi as wife is there.

7. Points for consideration are :

(i) Whether the termination from services of the
Petitioner P. Gurusamy (since deceased) we.f.
7-8-1998 is justificd by conducting ex-pare
enquiry ?

(i) Towhat relicf the legal Heirs or any of them are
cntitled 7

8. Evidence consists of the testimony of WW1 and
Ex W1 (0Ex. W6 (of which Ex. W1 to Ex. W5 are subject to
objection of the Respondent that they are not related o
Respondent) on the petitioner 's side and the testimony of
MW1 and Ex. M1 {0 Ex. M 38 on the Respondent’s side.

Points (i) and (i)

9. Heard both sides. Perused the records,
documents, evidence and written argwments on ¢ither side.
Both sides keenly argued in tcrms of their respective

contentions in the pleadings. The prominent arguments
on behalf of the petitioner are that the punishment is
malafide afier holding an e¢x-parte enquiry and that delay
for raistng the dispute is the illness of the petitioner/
workman being the same for his absence in enquiry
resulting in the enquiry being held exparte. Though there
were two Charge Memos, Ex. M4 and Ex. M1, theenquiry
findings do not find mention in it anything regarding the
first charge memo whereas the enquiry is seen to be done
for both the charges, which is without authority. Enquiry
is on the basis of the two Charge Memos based on different
seis of charges in each. There is nothing to show the
clubbing of the two charges or the petitioner being put on
notice of both. Where a paper publication was effected in
the matter of collcction/forfeiture of petitioner’s gratuity
why that course was not resorted to before the ex-parte
enquiry? He being a sick person and on account of he
being not able to communicate holding ex-parte is unjust
and violative of principles of natural justice. The petitioner
is not liable to be punished without any specific charge
and enquiry thereof. Charges framed are not proper. There
15 violation of Regulation-C of Rule-47 of Standing Orders.
Petitioner did not know the charge he has had to meet.
Dismissal of petitioner from service is not warranted inan
cx-parte order of termingtion. The workman not being alive,
the order is to be set aside and the benefits duc to him are
to be paid e his legal heirs.

10. Contra arguments on behalf of the Respondent
arc that in both the charges misconduct being the same,
common enquiry was held, which is not improper and not
causing any prejudice 1o the petitioner. There is no reason
or cxplanation for the delayed raising of the dispute. Hence
for delay and latches the D is to be dismissed which is
after 10 years. Petitioner cannot be said to have been not
aware of thc cnquiry proceedings in which he did not
participate, which is deliberate. He could have applied for
leave in a manner known to law. Punishment is
proportionate. The disciplinary procecdings being  for
misconducl against the petitioner to which his LRs are
not parties having dircet knowledge, they cannot matntain
the dispute. The addresses of communications sent to
the petitioner before and after the enquiry are correct.
Ex.M4 and Ex. M 1{}-Charge Memos were received by the
petitioner on 17-7-1998. Petitioner was awarc of the enquiry
proceedings. He deliberately abstained from participating
in the enquiry. He cannot allege the enquiry as not proper.
There was no necessity of effecting publication as regards
hotding of enquiry. There is no violation of principles of
natural justice. He did not respond to the Provisional
Show Causc Notice before punishment, While he admiticd
his wile to have had been ill in 1998, it is evideni that his
absence from 7-1-1998 is unanthorized and deliberate. There
is no evidencc of having applied for leave or for sanction
thereof. His reasons for the absence are not bonafide.
Medical Certificate enclosed with Ex. M6 are not by
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themselves reliable which is without discharge summary.
The punishment is proportionate and reasonable.

11. On a consideration of the rival contentions with
reference to the materials on records, I am led to the
conclusion that the holding of the enquiry by the
Respondent Management ex-parte is not bad in law or is
not vitiated, for that reason simplicitor. There is nothing
wrong with the common emquiry for the two charges
because of the misconduct being on the same fact of
absenteeism. The argument that the petitioner had been
aware of the holding of the enquiry as claimed by the
Respondent is not without some substance. Obvicusly
he did not participate in the enquiry. True, the petitioner
has not had applied for leave in a manner known to law.
When the communications before and afier the enquiry
sent to the petitioner have been in correct addresses, he
cannot be held to have been not aware of the coming
notices that too even after intimations given in some cases.
When that is so, the enquiry held cannot be said to be
bad in law though if isex-parte innature holding himto
be guilty of the misconduct. In the context of due
construction of the notices as having been served on the
petitioner which ¢ould duly be made in the circumstances
as recourse to publication of notice in the newspaper is
not necessitated to be complied with by the Respondent.
Though it is claimed that petitioner has applied for leave,
there is no evidence thérefor or for sanction thereof. The
medial certificate produced with Ex. M6 does not furnish
itself'to be reliable pieces of medical record which is again
without discharge summary. The question here is not
whether there has been adequate evidence but there has
been some legal evidence to draw the conclusion by the
Management (State Bank of Bikaner and Jaipur Vs.
Nemichand Nalwya-Jt-2011(4)-8SC-14). In the
circumstances the holding of the enquiry cannot be faulted.
Therefore it is only to be held that the enquiry held is fair
and proper. Finding is also proper. They are therefore,
upheld.

12. Now coming to the punishment, the question is
whether the same is proportionate to the gravity of the
miscorduct. True, the petitioner could have applied for
leave in a manner known to law. Plausible explanation is
not forthcoming why he has not done so.

13. Was petitioner himself really not in a conducive
circumstance to do anything positively so as to comply
his duties towards the Respondent Management at all by
reason of his wife or be himself being sick is not established
by him. If that be the reason the petitioner is not 10 be
found to be blameworthy of having kept silent by not
reporting to duty. It is well to remember that no illness
comes giving prior notice. It is worthy to note that on

17-7-1998 he reported for duty but he was again falling

into his unauthorized absenteeism by not reporting duty.
Was it due to any disadvantageous position in which he
was put all on a sudden or thereafter, we are at dark. It was
from the petitioner alone that a plausible explanation should
have come, but which is not forthcoming. That the same
did not proceed from him is not invariably to be read against
him, especially when it has not been possibie for him to
give evidence before this forum by teason of his death.
On an overall assessment of the entire facts and
circumstances, therefore, I feel not to be hesitant to hold
that the punishment meted out on him by way of dismissal
thereby putting him on economic death is too harsh a
punishment which requires interference and aid of Section-
11 A of the ID Act. Even if due to any infirmity in body or
mind the workman has become incapable of joining duty,
though that is nobody’s case herein, if by the act of the
employee management has lost confidence in him of his
rejoining duty and continuing to work, and therefore he
has 10 beterminated from service, the same object could
well be achieved by making him compulsorily retire so
that his succor to life may not be deprived to him. The
misconduct of unautherizedly absenting being not
deliberate as comprehensible from the normal conduct of
human beings it is just to presume that his unauthorized
absence was duc to some compelling and inevitable
reasons. In such a case even if he has to be terminated
from service the same could be by way of Compulsory
Retirement and not by way of a dismissal by which he is

-deprived of his superannuation benefits as well as put on

economic death. Hence the dismissal of the workman from
service is set aside and he is ordered to be given a
Compulsory Retirement wit h all benefits including pension,
arrears thereof, gratuity and family pension with arrears
payable to his surviving wife. Since the petitioner is now
dead the amounts except family pension will be payable to
the Legal Heirs now on record in equal shares, The family
pension payable will be paid to his wife. Ordered
accordingly. :

14. The reference is answered accordingly. '

(Dictated to the P. A, transcribed and typed by him,
corrected and pronounced by me in the open court on
this day the 20th December, 2012).

AN.JANARDANAN, Presiding Officer

Witnesses Examined
For the 1st Party/Petitioner : WWI1, Mrs. P.
Vi kshmmi
For the 2nd Party/ : MW, Mr. Y. Joe Stephen
Management Dominic
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Documents Marked

On the Petitioner’s side

Ex No. Date Description

ExWl 2682010 Death Certificate.

ExW2  26-10-2010 Legal Heir Certificate.

Ex W3 22-11-1999 Report from Sri Ramachandra
Hospital.

Ex. W4 17-1-2000  Representation by the 1st Party
to the 2nd Party.

Ex W5 31-1-2003  Representation by the 1st Party
to the 2nd Party.

ExWe — NLC Standing Orders for work-
INAar.

On the Management’s side

Ex.No. Date Description

ExM! 34-198  Memo issued to the 1st Party for
unauthorized absent.

ExM2 11-5-1998 Memo issued to the 1st Party for
unauthorized absent.

ExM3 — Copy of returned covers.

ExM4 56-1998 Charge Memo issued to the 1st
Party Copy of returned covers.

ExM5 - Copy of returned covers. . |

Ex.M6 17-7-1998  Letter of 1st Party alongwith
Medical Certificate.

ExM7 58-1998 Proceedings of 2nd Party
appointing an Enguiry Officer.

ExM8 6-11-1998  Proceedings of the 2nd Party.
Copy of returmed covers.

ExM9 — Copy of returned covers.

ExMI0 6-11-1998  Second Charge Memo issued to
1st Party.

ExMll — Copy of returned cover.

ExMI12 23-11-1998 Proceedings of the 2nd Party for
holdings domestic enquiry.

ExMI3 23-11-1998 Proceedings of the Enquiry Officer
to the 1st Party.

ExMl4 — Copy of returned covers.

Ex MI5

Ex M16
Ex M1?

Ex M18
Ex MI9
Ex. M20

Ex M2

Ex M22

Ex M23

1-12-1998

15-12-1998

28-12-1998
28-12-1998

8-1-1999

21-1-1999

3-2-1993
9-2-1999

20-3-1999

22-4-1999

14-5-1999

28-12-2005

28-2-2006

13-6-2006

17-6-2006

Memo of Enquiry Officer to the
1st Party.

Copy of returned covers.

Proceedings of Enquiry Officer to
Ist Party.

Copy of returned covers.
Telegram issued by lst party.

Proceedings of the Enquiry Officer
to 1st Party.

Copy of returned cover.
Telegram by st Party.

Final notice issued by the Enquiry
Officer to the Ist party.

Returned covers.

Details of unauthorized absent of
the 1s1 Party since 1993,

Enquiry Report.

Provisional Show Cause Notice
issued to the Ist Party.

Copy of returned covers.

Final order issued by the
Disciplinary Authority.

Copy of returned covers.

Proceedings of the 2nd Party to
the st Party.

Copy of returned covers.

Proceedings of the 2nd Party to
the 1st Party.

Copy of returned covers.

Provisional Show Cause Notice
issued by the 2nd Party for
settlement due.

Notice published in “Dinamani”
for forfeiture of gratuity

Proceedings of 2nd Party
intimating for foiseiture of gratuity
alongwith cheque for remaining
amount sent to 1st Party.

Letter of the 1st Party to 2nd Party.
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New Delhi, the 16th January, 2013

S.0. 385.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 1/2007)
of the Central Government Industrial Tribunal/Labour
Court, Mumbai-2, now as shown in the Annexure in the
industrial dispute between the employers in relation to the
management of M/s. Indian Qil Corporation (Mambai) and
their workman, which was reccived by the Central
Governmenton 11-1-2013.

. [No. L-30012/33/2006-IR (M)]
JOHAN TOPNO, Under Secy.
ANNEXURE
BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL No. 2, MUMBALI
PRESENT:
K. B. KATAKE, Presiding Officer
Reference No. CGIT-2/1 of 2007

Employers in relation to the management of Indian
Qil Corporation Lid.

The Dy. General Manager (ER)
Indian Qil Corporation Ltd.
Western Region, 254-C,

Dr. Annie Besant Road,
Prabhadevi,

Mumbai-400 (25

AND
- Their Workman

Shri Chandrakant B. Karanjkar
Room No. 2, Rane Chawl
Maro] Naka, Navpada
Andheri Kurla Road,
Andkeri (E),
Mumbai-400 059,

APPEARANCES:

For the Employer :

For the Workman Mr. }. H. Sawant, Advocate

Mumbai, the 2)st September, 2012

464 GY2013—6

Mr. R V. Paranipe, Advocate

AWARD )
The Government of India, Ministry of Labour &

‘Employment by its Order No. L-30012/33/2006-IR (M), dated

18-12-2006 in exercise of the powers conferred by clanse
(d) of sub-section (1) and sub-section 2(A) of
Section 10 of the Industrial Dispaates Act, 1947 have referred
the following industrial dispute to this Tribunal for
adjudication : : ’
“Whether the action of the managemant of Indian
Oil Corporation 1td., Mumbai in not regularizing the
services of Sh. Chand akant Karanjkar even though
his name appeared in the approved list, is justified ?
If not, what relief the workman, Shri Chandrakant
Karanjkar is entitled to 7
2. Afier receipt of the reference from the Ministry, in
respense to the notices, both the parties appeared in the
reference. The second party workman has filed his
statement of claim at Ex-6. According to him, the first party
management has employed himw.e.f. September, 1984 as a
Cook-cum-bearer in the Guest House of the management
situated in Mumbai. He was in continuous employment of
the management. They used to pay him wages directly.
One Salim Sheikh another workman working as a cook-
cum-bearer along with the workman was made permnapent
by the management in the post of cook-cum-bearer,
However they did not make the workman permanent. From
December 1985, the management posted the workman in
the Sewri Terminal to attend the work in the nature of
Khalassi now re-designated as Jr. Operator (Field) along
with other permanent workmen. The workman is attending
his duty in connection with military Jerry cans, filling of oil
barrels of military and private companies, bunking of fuel
oil to Naval and private ships, filling of *ank wagons and
de-canting of wagons, stacking of barrels 2nd catrons of
lubricants, connecting and disconnecting flexible hoses
from tank truck manifold to the vessels manifold, pulling
and pushing the mobile flow meter, assisting the officers

for movements of file and record in the office eic. The

workman was doing work of permanent nature which is
being attended by the permanent workmen. The
management instead of making the payment directly to the
workman started making payment on the register of M/s.
Shroff and Co. perhaps in order to deprive the workman of

“his lawful rights.

3. In fact the first party is the employer of the workman
and he is theit direct employee. The first party made 17
other workmen as their permanent workmen. However they
have discriminated the second party workman who is
working as Jr. Operator (Field) since 5-12-1986. As the first -
party refused to make him permanent, the workman raised
industrial dispute. The conciliation failed, thus as per the
report of ALC (C), the reference was sent to this Tribumal.
The workman therefore prays that the action of the
management in not regularizing his service as permanent
Ir. Operator (Field) w.e.f. 5-12-1986 be declared illegal and
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unjustified. He also prays that the management be directed
to confer upon the workman the status and privileges of
permanent workman w.e.f. 5-12-1986 with all consequential
benefits.

4. The first party management resisted the statement
of claim vide written statcment Ex-9. According to them,
necithey the workman is their employee nor there exist
rclationship of employer-cmployee between them. The
sccond party was in the employment of M/s. Shroff and
Co. The said company is nol party to the reference. Hence
reference 18 hit by principle of misjeinder of parties. The
second party has suppressed the material facts from (he
Tnbunal. According to them, they have one of its terminals
at Sewri wherein the activities of storing and supply &
distribution of petroleum product is carried out by the
contractors. The activitics therein are of such nature that,
they never require to engaging reguiar manpower. The job
15 also not avartable for sufficient duration. The said job is
outsourced and carried out by engaging contract labourers
by the first party through contractors. The second party
was onc of such persons who was in the employment of
contractors M/s. West Coast Carriers and M/s. Shroff &
Co. who were/are carrying out jobs of connecting and
disconneccting flexible hoscs from T/T manifold to the
vessels manifold during the bunkering operation. The tools
and other materials wcere also provided by the contractors.
The work was supervised by the contractors and naot by
the officials of the first party. The second party was in the
employment of contractor and performing the job of
connecting or disconnecting flexible hoses from T/T
manifold 10 vessels manifold under the supervision and
instruction of the officers of the contractor i.e. M/s. Shrofl
& Co.

5. The firgt party has regularized the casual labourers
employed by them. The second parly was not casual
labourcr employed by the first party Corporation. Therefore
he was not cntitled to the benefit of permanency. In 1999
the second party had filed writ petition No. 227/1999 before
Honble High Count, Bombay wherein praver was made for
regularization. The Hon’ble High Court disposed of the
petition with a direction to the centrat advisory Contract
Labour Board to investigate and pass necessary order in
the matier. The said Board after investigation rejected the
demand of the second party for rcgularization, In the
circomstances no dispute survives. This Tribunal has thus
no jurisdiction to entertain the present dispute and to re-
examine the same demand of the second party as the issuc
is alrcady finally determined by the authority concerned.
They denied that they have employed the second party
form Scptember 1984 at its Guest House. They denied that
since December, 1986 hc was posted to Sewri Terminal.
They denied that he is working as a Jr. Operator (Field)
alongwith other permanent workers. They denied the duty
list given by the workman. According to them the workman
is contraci labourer employed by M/s. Shroff & Co. 10
whom contrac! was awarded of bunkering of vessels. They

dcnied all the alicgations and contended that, as second
party is a contract labour of a private contractor, he is not
cntitled to get the benefit of permanency. Therefore they
pray thal the reference be dismissed with cost.

6. The second party filed his rejoinder Ex-10. He
denied the contents in the written statement that he was in the
employment of private contractor and working as employee
of M/s. Shroffand Co. According to him the other workers
whose services were regularized were also employed
through contractor along with the workman. However the
first party discriminated the workman. According to him
the contents in the written statement arc false. He also
reilerates the contents in the statement of claim.

7. Following are the issues framed by my Ld.

Predeccssor for my determination. I record my findings
thereon for the reason to follow :

Sr.  Issues Findings
No.
1. Does second party prove that ... Yes

he can claim permanency inthe
cinplovment of first pary ?

2. Docs first party prove that second .. . No
party is a contract employee and he
cannot claim permanency ?

3. Whether decision of first partvin ... No
not regularizing concerned work-
man though his name appeared in
the approved list, is justified ?

4. What order ? As per

final

order

REASONS
Issuesnos. 1 & 2 :

8. In this case it is a fact that the second party workman
herein was working with the first party for 1ast number of
years. According to the first party, second party was
contract labourer and his employer was M/s. Shroff & Co.
Ag against this it is the specific case of the workman that
initially the first party had employed him in 1984 in their
guesl honse at Mumbai. According to him first party made
Mr. Salima Sheikh as a perimanent employce on the posf of
Cook-cum-bearer at the rest house whe was working with
him. According to the workman since December 1986 he
was transferred to Sewri and was engaged in bunkering
operation work. According 10 the workman in the beginning
first party ased to pay him directly and afterwards they
have shown him as a contract worker of M/s. Shroff & Co.
and started pavinig through Shroff & Co.

9. Inthisrespect Ld. Adv. for the first party submitted
that the workman has admitted that he was employee of
M/s. Shrofl & Co. In this respect the Ld. Adv. For the
sccond party submnitted that the sccond party workman is
a poor illiterate person. What he has pleaded in his siatement
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of claim, rejoinder and in the affidavit is that, the first party
had employed him and subsequently first party has shown
him as a contract labourer of M/s. Shroff & Co. The first
party has produced the copy of pay register at Exh. 28. Itis
of August, 2009, The first party has also produced the
letter of proposal in respect of extending contract of work
of M/s. Shoff & Co. from 1-4-2008 to 31-3-2009, Form this
letter Exh. 29 it is revealed that Shroff & Co. was working at
Sewree since 2006. All the documents mmust be with the first
party and they have not produced any document to show
that the workman was working with M/s. Shroff & Co. or
with any other contractor at any time prior to 2006. Thus
adverse inference can be drawn against the first party. There
is also no evidence on record to show that M/s. Shroff &
Co. was given any work since 1986 or at any time prior to
2006. The Workman is claiming to be in their service since
1984, His claim appears to be probable and the true that, he
was working with the first party at Sewree since December,
1986 continuously. It appears that, they have subsequently
shown him as employee of M/s. Shroff & Co. The poor
helpless employee had no alternative but to work wherever
he was asked to work and toreceive the pay from whosoever
pay him. This Company is not expected to be working for
the first party sthce 1986 when the workman is working.
Thus admission in cross in respect of the present work or
the work in the year 2006 on words is not at all helpful 1o
the first party On the other hand I would like to refer the
copy of letter dated 14-7-1986. produced on behalf of the
second party at Exh. 35, In thisletter the workman is shown
listed as casual worker working from 5-12-1985. It supports
the case of the workman that he is the employee of the first
party and subsequently the first parly has shown him as
employee of M/s, Shroff & Co. merely to deprive him from
gelting the benefit of permanency. No doubt to unfair labour
practice by the first party.

10. The Ld. Adv. for the first panty further submitted
{hat, neither there was vacancy nor the second party was
appointed by following the procedure of recrujtment.
Therefore the second party cannot claim regularisation or
status of permanency. In support of his argument Ld. Adv.
resorted to Apex Court naing in MP Housing Board & Anr.
V/s. Manoj Srivastava AIR 2006 5C 3499 wherein the
Hon’ble Court on the point of status of permanent
employce observed that

“A person with a view to obtain the status of
permancnt employee must be appointed in terms of
the statutory rules.”

i1, The Ld. Adv. alse resorted to the ruling of Apex
Court in Secretary, State of Karnataka & Ors. V/s. Uma
Deviand Ors. 2006 (2) LLJ 722 (SC) wherein Hon"ble Court
on the point held that, regularising the services of casual
or temporary workers who were appointed without
following the procedure prescribed there for would amount
to back door entry which cannot be allowed. On the point
the Hon'ble Court further observed that

“State could not invoke its power under Article 162
to regularise appointments made in contraventions
to mandatory provisions.”

12. The Ld. Adv. for the first party further submitted
that the absorption of contract labourers cannot be
automatic and court cannot give direction to the effect. In
support of the argument he cited the ruling in Municipal
Corporation Greater Mumbai V/s. K. V. Shramik Sangh &
Ors. AIR 2002 SC 1815 wherein the Hon’ble Court observed
that :

**Absorption of contract labourers cannot be
automatic and it is not for the Court Lo give such
direction.”

13. The Ld Adv. further submitted that merel serving
for a longer period is not sufficient to make him a permanent
employee if he is appointed not on Lhe basis of
advertisement or open competition. In support of his
argument Ld. Adv. cited Chhatisgarh High Court ruling in
Patiram Sahu V/s, State of Chhatisgarh & Ors. 2006 (111)
FLR 856 (Chhat. H.C.) The Ld. Adv. further submitted that
contract workers or temporary workers cannol be made .
permanent without recruitment against vacancy and
services of such workers cannot be regularised. On the
point the Ld. Adv. resorted to Jharkhand High Court ruling
in M/s. Bharat Cooking Coal Ltd. Dhanbad V/s. their
workmen 2008 (116) FLR 1096 (Jhark. H.C.) In this respect
the L.d. Adv. also resorted to Calcutta High Court ruling in
Food Corporation of India V/s. CGIT Assansol & Ors. 20069
III CLR 463 (Cal. DB) wherein Hon ble High Court obscrved

" that ;

“No regularisation even in respect of a workman
under Industrial Dispute Act is permissible unless
the contigency of the law is satisfied namely
appointment following the rules; appointment in a
post and appointment for a long continuous period
in the angle of Uma Devi 3 & Ors. {Supra).

. 14, As against this the Ld. Adv. for the second party
submitted that, vanious enactinents are madg for the welfare
of labourers and workmen with intention to stop the
exploitation poor workers. Inspite of that the exploitation
of poor class is going on under the garb of coniract
labourers or daily wages etc. He pointed out that the
workmen are working continuously for number of years.
They are doing the work of perennial nature along with
permanentemployees. The Ld  Adv. further submitted tha
in the light of globalized welfare of the workmen and varicus
labour welfare legislations recently the Hon'ble Apex Court
has given due consideration to the labour welfare and has
taken cognizance of the exploitation of the oppressed class,
in the recent judgment in Bhilwara Dugdh Udpadak Sahakan
S. Ltd. V/s. Vinod Kumar Sharma & Ors. 2011 III CLR 386
wherein, the Hon'ble Apex Court in respect ofiexploitation
in the name of so called contract labourers or daily wagcrs

_observe(l that :
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“This appeal reveals the unfortunate state of affairs
prevailing in the field of labour relations in our
country. I order to avoid their liability under various
labour statue employers are every often resorting to
subterfuge by trying to show that their employees
are infact the employees of a contractor. It is high
time that this subterfuge must come to anend. Labour
statutes were meamt to protect the employees/
workmen uecanse it was realised that the employer
and the cmployees arc not on an cqual bargaining
position. Hence protection of employees was
required so that they may not be exploited. However
this new technique of subterfuge has been adopted
by some employers in recent years in order to deny
the rights of the workmen under various labour
statutes by showing that the concerned workmen
are not their employees but are the employees/
workmen of a confractor or that they are merely daily
wage or short term or casual employees when in fact
they are doing the work of regular employees™

The Hon'ble Court further observed that :

“This Court cannot countenance such practices
anymore. Globalisation/liberalisation in the name of
growth cannot be at the human cost of exploitation
of workers”.

15. The ratio lasd down by Hen'ble Apex Court in
this recent ruling, is squarely attracied to the set of facts of
the case at hand. On the other hand the above rulings cited
on behalf of the first party are not attracted to the set of
facts of the present case. It is contended by the workman
that he was working with the first party initially as Cook-
cum-attendant at the guest house since 1984 and since
1986 he is-working at Sewri as Jr. Operator. According to
him though he is doing work comtinuously for number of
years, the management refused to make him permanent by
showing him as a contract labourer. According to the
workman the said contract is sham and bogus and infact
he is employee of the first party and the first party has
shown him contract worker merely to deprive him from
getting the benefit of permanency. It is also the case of the
workanan that some workinen working with him were made
permanent. He has also given the list of those workmen
who were reguiansed in the services of first party as Junior
Operators (field). In the abeve ruling the Hon'ble Apex
Court has taken cognisance of such type of exploitation.

16. In this backdrop I hold that the labour contract of
M/s. Shroff & Co. in sham and bogus and mere camouflage
in order to deprive the workman from getting the benefits
of permanency. These workmen are working for years
together for minimum wages which are not sufficient even
to meet the two ends of the family whereas the permanent
employees who are doing the same work get much
more pay and allowances and other facilitics from the

department.

17. In the light of the resent view of the Hon’bie
Apex Court all the Courts and Tribunals are duty bound to
look into the matters carefully and to take appropriate action
to stop the exploitation of poor class of the society, who
are struggling o meet the two cnds of their respective
families. In this backdrop [ hold that the second party is
not a contract worker. On the other hand I hold that he is an
employee of the first party and deserves fo be regularised
from the date of completion of his period of probation of
two years. In shont, he should be made permanent from
December, 1986 with all benefits as like the permanent
employee.

Issue No. 3:

18. In the light of above discussions it is clear that
the labour contract of M/s. Shroff & Co. is held to be sham
& bogus. The workmen herein is held to be the employee
of the first party. Therefore the action of the first party in
not regularising his services as permanent worker is not
Jjustified. Thus, it needs no further discussion te record me
negative findings on this issue No. 3. Accordingly I allow
the reference and proceed to pass the following order :

ORDER

(¥ The reference is allowed with no order as tc
cost. '

(i) The management is directed to regularise the
services of the workman as a permanent worker
of the first party to the post of Jr. Operator (Field)
w.e.[. December, 1986 and to pay the difference
in salary and all other allowances and
consequently benefits of 2 permanent employee.

Date : 21-9-2012
K. B. KATAKE, Presiding Officer
4 freeht, 16 A9, 2013
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New Delhu, the 16th January, 2013

5,0, 386.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award {Ref. No. 153/
2003) of the Central Govemment Industrial Tribunal- cum-
Labour Court, Jabalpur now as shown in the Annexure in
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the Industrial Dispute between the employers in relation
to the management of M/s. Sagmania Lime Stone Mines
{Satna} and their workman, which was received by the
Central Government on 3-1-2013.

[No. L-29012/22/2003-IR (M)}
JOHAN TOPNO, Under Secy.

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
JABALPUR

No. CGIT/LC/R/153/2003
Presiding Officer : SHRIMOHD. SHAKIR HASAN

Shri Kamlesh Kumar Mishra,
S/o Shobhnath Mishra,

R/o Batiakhyrd, PO Sagmania, :
Distt. Satna (MP) ... Workman
Versus

Mines Manager,

Sagmania Line Stone Mines

Satna Cement Works,

PO Birla Vikar,

Distt. Satna (MP) ... Management
AWARD

Passed on this 12th day of December, 2012

1. The Govemment of India, Ministry of Labour vide
its Notification No. 1.-29012/22/2003-IR (M) dated 21-8-2003
has referred the following dispute for adjudication by this
tribunal — '

“F yERE W TR R T A W
vz a%d, fem wa (AR) ® YA 3R s wEew
AR e awrerst At T frsn, g e, wofags
fasmr &) wieng 99 22-11-1994 | 21-11-2000 TF
6 991 7 A ¥ 99 T F WA 9t 9a Frafa T
T T 22- 11-2000 W EA GoF T T FAG! JrEr=d
$ ? Ak T @ detve FHER FE aAs F e
% ?n

2. The case of the workman is short is that the alleged
workman Shri Kamlesh Kumar Mishra was engaged as
Apprentice in the Trade of wireran from 19-1-89 10 18-4-90
by the management Sagmania Lime Stone Mines, Satna
Cements, Satna. Therefore he was appointed as wireman
by the management from 21-11-94 and worked continuously
till 22-1i-2000 when he was disengaged from empioyment.
His service was satisfactory and was appreciated by the
management. He was served with a chargesheet dated
20-11-2000. He gave repty on 24-11-2000 and denied the
charges. The management concluded the departmental
enquiry without giving opportunity to defend himself. The
order of appointing of enquiry officer and presenting officer

was not supplied to him. The enquiry proceeding was
conducted at the back of the workman keeping him in dark.

~ The departmental enquiry is alleged to have been

conducted against the principle of natural justice. It is
submitted] that the action of the management in dismissing
him from services is illegal and is fit to be set aside. The
workman be reinstated with all consequential benefits.

3. The management appeared and filed Written
Statement. The casc of the management, interalia, is that
admittedly the alleged workman was engaged as Apprentice
in the trade of wireman from 19-1-89 to 18-4-90. It is denied
that on 21-11-94 he was appointed as wireman by the
management rather he was engaged as Apprentice. His
apprenticeship was extended vide orders dated 20-11-96,
18-11-97, 20-11-98 and 18-11-99 on compassionate
humanitarian ground. On the expiry of the peried of his
apprenticeship, the contract of apprenticeship was not
renewed and it expired on 22-11-2000. It is stated that the
alleged workman was found negligent and careless in
cartying out electric meter reading in the employees quarters
of the establishment. Admittedly he was chargesheeted
and inquiry was held against him but no action was taken
on the basis of inquiry report. The job of meter reading was
part of the apprenticeship on job training. It is stated that it

" is not obligatory on the part of the employer to offer

employment to the apprentice. It is submitted that on these
grounds, the réference be answered in favour of the
management,

4. On the basis of the pleadings of the parties, the
following issues are settled for adjudication :\—

L Whether the action of the management to keep
the workman Shri Kamlesh Kumar Mishra as
apprentice from 22-11-94 to 21-11-2000 for six
years thereafter to remove him without
regularizing in service is justified ?

II. Towhat relief the workman is entitled ?

Issue No. I:

5. According to the workman he was appointed by
the management as wireman on 21-11-94 and worked
continuously till 21-11-2000 when he was terminated
without any proper departmental enquiry. On the other
hand, the management has contended that the alleged
workman was engaged as Apprentice on 21-11-94 and his
apprenticeship was extended time to time on compassionate
humanitrian ground titl 20-11-2000 and thereafter it was not
renewed. It is stated that no action was taken on the basis
of Inquiry report against the workman and the factum of
enquiry has no relevancy qua discontinuance of workman’s
apprenticeship.

6. It is an admitted fact that the workman was engaged
as Apprentice in the trade of wireman from 19-1-89 to
18-4-90 by the management. Now the question is as to
whether from 21-11-94 he was again engaged as Apprentice
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or he was appointed as wireman by the management. The
workman has adduced oral and documentary evidence in
the case. The workman Shri Kamlesh Prasad Mishra has
supported his case in examination-in-chief. He has stated
that he was appointed by the management we.f. 21-11-94
and worked continuously till 22-11-2000. He has stated at
para 24 that on the basis of letter dated 18-11-94 he was
engaged apprentice for two years. He has identified his
signature on the said letter which is marked as Exhibit M/1.
This shows that he was engaged as Apprentice from
21-11-94 rather as a wireman by the management. This
further shows that the workman has not come before the
Tribunal with a fair case. He has denied that the letters
dated 20-11-96, 18-11-97, 20-11-98 and 18-11-99 were

received by him. The said letters are said to be extension of

apprenticeship of the workman.

7. The workman has adduced documentary evidence
which are admitted by the management, Exhibit W/1 is the
marksheet of Wireman Training Examination. This is filed
to show that he was duly qualified for wireman. Exhibit
W/2 isthe Wireman Certificate of the workman in the trade
of industry issued on 29-9-98. Exhibit W/3 i5 also wircman
certificate in other trades issued on 26-9-97. These

certificates simply show that he was fit to be wireman.

Exhibit W/4 is the certificate issued by the Personncl
Manger, Satna Cemenl Works. This certificate shows that
the workman was engaged as Apprentice by the
management from 19-4-89 to 18-4-9%0. It is an admitted fact
that he was apprentice on the said period. Exhibit W/5 is
another certificate dated 17-4-1998 issued by the Mines
Manager, Sagmania Lime Stonc Mines, This certificate
clearly shows that form 22-11-94 till date of issuance of the
certificate, the workman was continuing as Apprentice
Wireman. This certificate corroborates the case of Lhe
management that he was Apprentice there and was nol
working as wireman as has been alleged by the workman.
Exhibit W/6 is the chargesheet dated 20-11-2000 issued
against the workman. It is submitted by the learned counscl
for the workman that he was appointed as wireman by the
management, as such he was chargesheeted. The said
chargeshecet shows that the workman is indicated as an
Apprentice. This is clear that he was not appointed as a
wir¢man by the management. There is a specific case of the
management that no action was taken on the basis of
chargesheet and enquiry. This shows that he was all along
Apprentice and was never appointed as wireman on regular
basis. Exhibit W/7 is the reply of the workman denied the
charges. This also shows that the workman had written his
designation himself as Apprentice. Thus the documentary
evidence also corroborates the fact that the workman was
never appoinied a5 wireman by the Manager rather he was
working as Apprentice.

8. On the other hand, the management has also
adduced oral and documentary evidence in the case. The
management witness Shri L. P Chaturvedi has come to

support the case of the management in examination-in-
chief but in cross-examination, he has stated at para 8 that
the lawyer had prepared the affidavit and he had simply
written his address and signed over it, This clearly shows
that in examination-in-chief, the statement written by way
of affidavit is not his statement. This shows that wrongly
he had done affidavit considering the same as his statement.
His evidence is not reliable. Exhibit M/1 is the engagement
letter dated 18-11-94 whereby the workman was engaped
from 22-11-94 as Apprentice. Thus the documentary
evidence also substantiate that the workman was engaged
as Apprentice and not as wireman by the management.
There is no evidence on the record to show that the workman
was ever appointed as wireman by the management il
22-11-2000,

9. From the above evidence, it is proved that the
workman was never appointed as wircman by the
management. It is established that he was engaged as
Apprentice on 22-11-1994 and continued in the same
capacity till 22-11-2000, The learned counsel for the
workman has referred Section 4 of the Apprentice Act, 1961
which runs as follows . —

*‘Section 4 Contract of Apprenticeship : .

(1) No person shall be engaged as an apprentice to
undergo apprenticeship training in a designated
trade unless such person or, if he is a minor, his

-guardian has cntered into a contract of
apprenticeship with the employer.

(2) The apprenticeship training shail be deemed (o
have commenced on the date on which the
contract of apprenticeship has been entered into
under sub-section (1).

(3) Every contract of apprenticeship may contain
such terms and conditions as may be agreed to
by the parties to the contract.

The Rule 7(1) of the Apprenticeship Rules 1992 is
reproduced below -—

“Rute 7(1)—The period of apprenticeship training
in the case of trade of apprentices referred to in clause (b)
of Section 6 of the Act shall be as specified in Schedule-1.

Schedule-1
Group No. 4-Electical Trades Group :

3. Wire- 85510 1:7 3 year wire-
man man

2 years 81th class
passed from
a recognised
school or
equivalent.

It is submitted that this shows that the period of
apprenticeship is only for two years but admittedly the
workman had worked from 22-11-94 to 22-11-2000 for six
years. The lcarned counsel for the workman has also referred
the Standing Orders regulating conditions of service of
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Sagmania Lime stone Mines. Articles 2 deals with
classification of Employecs. Article 2 clanse I'V deals with
apprentice which is as follows ;
*“ Apprenticeship means a Learner, pravided that no
employee shall be classified as apprentice if he has
had training for an aggregate period of service which
may be prescribed in each case by the employer,
provided further that the maximum period of training

shall ordinarily by 3 years but for any kind of job .

requiring highly/specialized skill, the period may be
even more but the aggregate period of training shall
not exceed 4 years, Afier the training is over, it shall
not be obligatory on the part of the employer to give
employment to the apprentice on or after the
completion of the period of his apprenticeship.™

It is urged that in no case the period of
Apprenticeship it to be exceeded beyond 4 years. In this
case, he had worked for 6 years. This itseif that he
became wireman after expiry of the maximum period of
Apprenticeship. It is submitted that the workman
was terminated after holding proper enquiry and the action
of the management in removing the workman is not
Justified.

10. The learned counsel for the management has
referred Section 22(1) of the Apprentice Act, 1961 which
runs as follows

“*Section 22 — Offer and acceptance of employment :

(1) [t shall not be obligatory on the part of the
employer to offer any employment to any
apprentice who has completed the period of his
apprenticeship training in his establishment, nor
shall it be obligatory on the part of the apprentice
Lo accept an employment under the employer.”

1t is submitted that it is not obligatory on the
management {o offer any employment. The evidence
(Exhibit M/1) clearly shows that the employment of wireman
was never offered by the management to the workman while
cngaging him as an apprentice rather he always worked as
an apprentice and the period of apprenticeship was extended
on his request time to time. On expiry of the period of
apprenticeship, his period was not renewed. [t is clear that
he was not appoinetd as a wireman by the management. 1
further find that simply by exceeding the period of
Apprenticeship as pet statutory provision, the right of the
post of wireman does not accrue to the workman rather it is
onlby violation of the Act. I find that he was only apprentice
and he was not entitled to claim the post of wireman after
expiry of the contract of apprenticeship as there was no
contract in his engagement letter. This issue is decided
against the workman and in favour of the management.

1. 1ssue No. 11 :

On the basis of the discussion made above, it is clear
that the workman is not entitled to any relief. The reference
15 accordingly answered,

2. In the result, the award is passed without any
arder to casts. _
MOHD. SHAKIR HASAN, Presiding Officer
= feeelt, 16 a0, 2013
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New Delhi, the 16th Jamary, 2013

8.0. 387 —In pursvance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 53/86)
of the Central Government Industrial Tribunal/l.abour
Court, Jabalpur now as shown in the Annexure in the
Industrial Dispute between the employers in relation to
the management of M/s. LIC of India (Raipur) and their
workman, which was recetved by the Central Goverrunent
on22-11-2012.

[No. L-17012/32/85-IR (M)]
JOHAN TOPNO, Under Secy.
ANNEXURE
BEFORE THE CENTRAL GOVERNMENT

INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
JABALPUR

No, CGITAC/R/53/86
Presiding Officer : Shri Mohd. Shakir Hasan

The General Secretary,

Raipur Divisiop Insurance Employees
Unien, Pandri, C/o LIC,

Pandri, Raipur.

Versus

... Workman

The Divisional Manager, ... Management
LIC of India,

Pandn, Raipur _
AWARD
Passed on this 5th'day of November 2012

1. The Government of India, Ministry of Labour
vide its Notification No, L-17012/32/85-D-IV(A) dated
6-6-1986 has referred the following dispute for adjudication
by this tribunal :

“Whether the management of Life Insurance

Corporation of India, Raipur is justified in not

considering the application dated 7-1-1984 of
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Shr C.K P. Goswami, Sub-Staff withdrawing his letter
of resignation dated 6-1-19847 If not, to what relief
is the workman concerned eatitled 7"

2. The case of the Union/Workman, in short, is that
the workman Shri C K .P. Goswami was appointed as Sub
Staff on 3-1-1967 in the Life Insurance Corporation of India
at Raipur and was posted at Carrier Agents Branch, Raipur.
He applied for loan from the management but the
permission for grant of loan was rejected by the Branch
Manager of Carrier Agent, Raipur on the ground of non-
availability of the docket. He was an active Trade Union
worker and his activity in the Union was the root cause
for such conspiracy against him. He was in mental tension
for want of money for his treatment. He requested to the
Branch Manager for loan but he threatened and ordered
him either not to come to the office or resign from the
service. In such a state of mind, he filed an application at
3.30 PM to the Branch Manager about his resignation
and submitted to accept his resignation and to pay his
loan policy, provident fund etc. immediately. The Branch
Manager for taking revenge went to the Divisional office
personally and met the Divisional Manager. When he
returned home, he felt that due to mental tension, he had
submitted his resignation letter by mistake. On 7-1-1984 at
about 9.30 AM, he approached the Branch Manager and
requested him that he wanted io withdraw his resignation
letter dated 6-1-1984 but the Branch Manager refused and
directed to meet the Divisional Manager. He immediately
met the Divisional Managet and submitted an application
on 7-1-1984 and requested him to permit him to withdraw
the resignation letter and waited there till 2.30 PM. Tt is
siated that when he came on 8-1-1984 on duty, he was
informedby the Branch Manager that his resignation was
accepted and the letter of acccptance was sent to his
residential address by registered letter which was received
on 13-1-1984. Itis stated that there is malafide intention in
accepting to resignation so quickly in violation of
Regulation-18 of the LIC staff Regulations 1960. He had
completed (8 years of service and therefore the
management should have after receiving two months pay
in lieu of notice, the resignation could only be accepted.
The applicant had to give two months notice but no such
notice was given by the workman. It is stated that the
acceplance of resignation ketter within a period of less
than 24 hours clearly shows that the Branch Manager
victimized the workman duc to his revengeful attitude. It
is submitted that the action of the management in not
considering the application dated 7-1-1984 is not justified
and the management be directed to reinstate him with back
wages and with consequential benefits.

3. The management appeared and filed Written
Statement. The casc of the management, interalia, is that
the resignation of the workman was accepted by the
Divisional Manager on 7-1-1984 at about 10.45 AM and

the same was communicated to the Branch Manager at
about 10.15 AM on the same day. The workman was
immediatley called to inform the acceptance of his
resignation submitted by him on 6-1-1984. He refused to
accept the original copy of the acceptance letter and
therefore the same was sent to him by registered post and
also through UPC. The copy of the letter was also pasted
in the notice board. It is denied that any letter was given
by the workman on 7-1-1984 to the Branch Manager for
withdrawing his resignation application. However he gave
his letter, dated 7-1-1984 directly for withdrawing his
resignation in the inward section of Divisional Office of
the Corporation between 1 and 1.30 PM. Since the
resignation was alrcady accepted at about 10.15 AM, the
question for allowing the workman to withdraw the same
does not arise. It is stated that the workman had applied
for loan which was given to himon 11-1-1984 and the
corporation did not resort to any unfair labour practice. It
is denied that the Branch Manager gave any threat and
the workman was in mental tension. He gave letter of
resignation after understanding its implications. It is stated
that the validity of the acceptance of resignation does
not depend upon realization of the salary in lieu of notice
period. The Divisional Manager has power either to reduce
or waive the demand of the salary in lieu of notice period.

The demand of the satary for one month only instead of
two months in licu of notice pericd is due to inadvertence.

The acceptance is legal and not punitive, arbitrary malafide
or illegal and resignation letter was considered after full

consideration, It is submitted that the claim of the workman
is liable to be dismissed with costs.

4. On the basis of the pleadings of the parties, the
following issues are framed for adjudication

I. Wheiher the action of the management in not
considering the application dated 7-1-1984 of
Shri C K .P. Goswarni, Sub Staff withdramng his
letter of resignation dated 6-1-1984 is justified ?

H. To what relief the workman is entitled ?
5. Issue No. I

The pleadings of the parties show that the following
facts are admitted by the parties

1. The workman Shri C K P. Goswarmi was sub sta’l
in LIC, Raipur and was appointed on 3-1-1967.
He was posted at Carrier Agents Braucl, Raipur.

2. He tendered his resigniaon tetier dated
6-1-1Y84 10 the Branch Manager, Carrier Agent’s
Branch, Raipur.

3. His resignation letter dated 6-1-1984 was
personally taken by the Branch Manager to-
Divisional Manager, Raipur on the same day.

4. His resignation was accepted by the Divisional
Manager, Raipur on the next day i.e. on™7-1-
1984 at 10.15 AM and the acceptance letter was
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sent to the Branch Manager on the same day at
10.45 AM.

5. The acceptance of resignation letier was sent
to the workman by registered post.

6. The workiman Shri Goswami gave a letter dated
7-1-1984 directly for withdrawing his prayer of
resignation in the inward section of the
Divisional Office of the Corporation between 1
and 1.30 PM on the same day.

6. To prove the case, the Union/Workman has
examined three witnesses, WW1 Chandra Kamta Goswami
is the workman himself. He has supported his case. He
has stated that on 6-1-1984 he was in tension and he gave
letter at about 3.30 PM that his provident fund and loan
should be given and his resignation should be accepted.
He has stated in ¢ross-examination that he was got written
his resignation letter by force. This fact is not established
by his subsequent act as well as by the resignation letter
itself. There is nothing to show that he was subsequently
raised before the Competent Authority that his letter of
resignation was obtained by force or undue influence.
Theoopyofthesaldremgnanonlcttens also filed by the
workman which is marked as Exhibit \WS The said
resignation letter shows that it was written on 3-1-1984
and was submitted on 6-1-1984 to the Branch Manager.
This is hand written and the same is accepted by the
workman in his evidence. This shows that the resignation
letter was not written by any undue influence. His evidence
shows that he gave application at about 11 AM on 7-1-
1984 for withdrawal of his resignation letter in Inward
Section of Divisional Manager. This said withdrawal letter
also does not discloses that resignation letter was obtained
by force. This shows that his letter for withdrawal of
resignation letter was filed after acceptance of resignation
by the Divisional Manager. Another witness W.W. 2 Shri
Lohitakshan was working as Record Clerk in the Divisional
Office of LIC. He has stated that he received the letter of
the workman on 7-1-1984 at 11 AM but entered in the
receipt register at 11.45 AM. This also shows that the
letter of withdrawal was filed after acceptance of the
resignation by the Competent Authority. The last witness
WW3 Shri Dwarka Prasad Seetha was working as
Assistant in the Carrier Agent Branch, Raipur. He has
come to support the fact that the relationship of the
workman with the Branch Manager was not cordial, He
used to ask him number of times to work afier office hours.
He has stated that he cannot say that memos were issued
against the workman for just causes. His evideice not
relizble to consider that the relationship was not cordial
between them. Thus all the evidence of the Unien
witnesses show that he wrote the resignation letter three
days earlier before submission to the Branch Manager on
6-1-1984 and the resignation was accepted prior to receipt
of the application of withdrawal on 7-1-1984. It is also
evident that since the resignation letter was written earlier
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and therefore no force or undue influence was used by
the Branch Manager. Moreover the withdrawal letter also
does not disclose that the resignation was obtained by
force.

7. The Union has filed documentary evidence also
in the casc. Exhibit W/1 is a letter of show cause dated
5-9-93 whereby he was show caused for committing
indiscipline. This shows that he was earlier asked show
cause for his behaviour Exhibit W/1(A) is another letter
of show cause dated 20-%-82 whereby he was asked as to
why he did not live in dr.ss. These letters show that his
conduct in the office was not proper and was not
disciplined. Exhibit W/2 is another letter dated 6-1-1984
whereby he was asked explanation, Exhibit W/3 is the letter
dated 6-1-1984 whereby the workman was informed that
his loan would be sanctioned after loan docket. This
shows that the loan application was not rejected as alleged
by the workman, Exhibit W/4 is medical certificate. This is
filed to show that he was under treatment for anxiety
{mental tension) with fever from 2-1-1984 10 6-1-1984. This
certificate was obtained by the workman on 27-1-1984 i.e.
much after the acceptance of resignation. This shows
that it is obtained for the instant case.

8. Exhibit W/5 is a letter dated 3/6-1-1984 of the
workman whereby he had tendered his resignation and
had requested to accept it immediately. This is an admitted
document, It was written by hand. This letter clearly shows
that after writtenin on 3-1-84, the same was submitted on
6-1-1984, This itself shows that it was submitted after
understanding its consequences, Fxhibit W/6 is the letter
dated 7-1-1984 whereby by workman had requested for
withdrawal of his resignation letter. This letter is admittedly
filed after the acceptance of resigranon. Moreover this
letter shows that the workman had no’. raised allegation
that the resignation letter was obtained by force. Exhibit
W/7 is the registered envelope whereby the letter of
acceptance of resignation was sent to the workman. Exhibit
W/8 is the letter dated 7-1-1984 of acceptance of
resignation whereby the workman was communicated
that his resignation was accepted. He was directed to pay
one month pay in lien of notice, Exhibit W/9 dated 9-1-84
is representation given by the wife of the workman. Exhibit
W/10 is another copy of same representation dated 9-1-
84, Exhibit W/11 is the letter dated 13-2-85 whereby the
workman was informed of rejection of his representation
for reinstatement in service. Exhibit W/12 is the failure of
discussion between the management and the Union before
the Asstt. Labonr Commissioner (C), Raspur. Exhibit W/13
is carbon copy of letter dated 7-1-1984 of request for
withdrawal of resignation letter of the workman. Exhibit
W/6 is also same letter. Exhibit W/14 is another
representation dated 8-3-84 whereby the workman again
requested for reinstatment in service. This letter shows
that the workman had admitted that he had filed application
for withdrawal of resignation letter after acceptance of
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resignation, thus the documentary evidence also shows
that the application for tendering his resignation was
filed voluntarily and the same was accepted by the
Competent Authority. Thereafter the application to
withdraw the application of resignation was filed.

9. The management has also adduced three witnesses
in the case. The management witness No. 1 Shri Pawan
Kumar Sharma was posted as Asstt. Branch Manager (A),
Raipur. He has stated that on 6-1-84, Shri Goswami
submitted his resignation and told him to accept it. He
was not Competent Authority and he forwarded it to the
Competent Authority. His evidence shows that the
workman tendered his resignation on 6-1-84 and the same
was forwarded to the Competent Authority. There is
nothing to disbelieve this witness. MW 2 Shri Satish
Chandra Joshi was posted as Divisional Manager Raipur
in 1984. He has stated that Shri GB. Singh Administrative
Officer presented the resignation letter of Shri Goswami
with recommendation of Asstt. Branch Manager, Mr. B.S,
Awasthy and Manager (Personnel) Shri Khetrapal. He
accepted the resignation after thinking over iton 7-1-1984
at about 10.20 AM, He has stated that Mr. Goswami did
not meet him. He has stated that Mr. Goswami had never
complained against Shri Awasthy. He did not receive any
application of Mr. Goswami before accepting the
resignation for withdrawing resignation letter. In cross-
examination he has supported the case of the management.
He has stated that Shri Goswami had submitted for
immediate acceptance and he accepted it on the next
morning. The last Management witness No. 3 Shri B.S.
Awasthy was Branch Manager of Carrier Agent Branch,
Raipur. He has also corroborated other management
witness. He has stated that on 6-1-84 at about 3.30 PM
when he came in the office, his Asstt. Branch Manager
put up the resignation letter of Shri Goswami who had
also recommended it for forwarding the same. He has
stated that he was going to the Divisional Manager office
and as such he gave the said resignation letter te Shri B.G
Singh, Asstt. Administrative Officer. He has supported
the fact that on 7-1-84, at about 10,45 AM , he got
information about the acceptance of resignation letter, He
called Shri Goswami and showed him that the resignation
was accepted. He sent the acceptance letter to his
residential address. In cross-examination, there is nothing
to disbelieve him. His evidence is also corroborated with
the documentary evidence. Thus the oral evidence of the
management clearly establishes the case that Mr. Goswami
gave his resignation letter voluntarily and the same was
forwarded to the Competent Authority who accepted the
same before recetving any application of Shri Goswami to
withdraw the said resignation letter.

10. The management has also adduced documentary
evidence in the case. Exhibit M/1 is the resignation letter
dated 3/6-1-84 of the workman. This document is also filed
by the workman. This shows that the workman had

requested for immediate acceptance. Exhibit M/2 is the
withdrawal letter dated 7-1-1984. This letter is also filed
by the workman and the relevancy has already been
discussed earlier. Exhibit M/3 is the receipt of payment of
loan advance. This shows that the loan was paid on
11-1-84 afier due process, Exhibit M/4 is the forwarding
letter dated 6-1-84 whereby the Asstt. Branch Manager
Shri Pawan Kumar Sharma forwarded the resignation letter
to Divisional Manager for necessary action with
recommendation of Branch Manager Shri Awasthy. The
said forwarding letter further shows that Administrative
Officer put the letter before the Divisional Manager on
6-1-84 with his note to accept the same after waiving the
period of notice immediately as a special case as the
workman had desired. The forwarding letter further shows
that the Divisional Manager accepted the resignation on
7-1-84 with direction to realize one month pay in lieu of
notice. These documents clearly show that the resignation
was accepted in accordance with the Regutation,

11, The learned counsel for the management
submitted that the resignation was accepted and thereafter
the application of withdrawal was filed by the workman
Shri Goswami. it is submitted that after acceptance of the
resignation, the service is said to have been terminated
and the withdrawal cannot be accepted. The learned
counsel has relied the decision reported in (2003) 5
8.C.C. 455 North Zone Cultural Centre & Another Vrs.
Vedpatiu Dinesh Kumar wherein the Hon’ble Supreme
Court held :

“Para-15 : n our opinion, both these grounds
are unsustainable in law. This Court in Raj Kumar
case held-

When a public servant has invited by his letter
of resignation the determination of his employment,
his service normally stands terminated from the date
on which the lelier of restgnation is accepted by the
appropriate authority and, in the absence of any law
or statutory rule governing the conditions of his
service, to the contrary, it will not be open to the
public servant to withdraw his resignation after it is
accepted by the appropriate avthority. Undue delay,
in intimating to the public servant concerned the
action taken on the letter of resignation, may justify
an interference that the resignation had not been
aceepted.”

Para-16-Therefore, it is clear thal non-
communication of the acceptance does not make
the resignation inoperative provided there is in act
an acceptance before the withdrawal.”

The learned counsel has also placed reliance on
the decision reported in 1. AIR 169 SC. 180 (1), Raj Kumar
Vis. Union of India, 2. (2006) 10 5.C.C. 258, Chandmal Chyal
Vis. State of Rajasthan. Thus it is clear that once the
resignation is accepted, it cannot be withdrawn and the
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question of re-appointment does not arise. This issue is
decided against the Union and in favour of the

management,
12, lssueNo. II

On the basis of the discussion made above, I find
that there is no merit in the case and the workman is not
entitled to any relief. The reference is, accordingly
answered,

13, In the result, the award is passed without any
order {0 costs.

MOHD., SHAKIR HASAN, Presiding Officer
¢ faeelt, 16 SFED, 2013
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New Delhu, the 16th January, 2013

5.0. 388.—1In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hercby publishes the award (Ref. No. 55/
201 1)of the Central Government Industrial Tribunal No.
1, Dethi now as shown in the Anrexure in the Industrial
Dispute between the employers in relation to the
management of M/s. Cement.Corporation of India Ltd ,
Delhi and their workman, which was received by the Central
Government on 22-11-2012.

[No. L-29011/101/2002-IR (M)]
JOHAN TOPNO, Under Secy.

ANNEXURE

BEFORE DR. R K. YADAV, PRESIDING OFFICER,
CENTRAL GOVERNMENTINDUSTRIAL TRIBUNAL
NO. 1, KARKARDOOMA COURT COMPLEX, DELHI

LD. No. $52011

The General Secretary,

CCIYDGU Karamchani Sangharsh Union,
A/57, Gali No. 1, Muthapur Ext,
Badarpur, New Delhi-110044,

Versus

The General Manager

Cement Corporation of India Ltd.,
Delhi Grinding Unit,

Okhla Industrial Area Phase-1,
New Deltu-110020.

... Workman

.. . Management

AWARD

1. Cement Corporation of India (hercinafier referred
to as the Corporation) was incorporated for production
and marketing of cement. Cent per cent share holding of
the Corporation vests with the Central Government. The
Corporation was having ten units, that is, at Bokajan,
Rajban, Tandoor, Madhar, Kurkunta, Charkhi Dadri,
Adilabad, Akaltara, Naya Gaon and Delhi Grinding Unit.
The Corporation was declared as sick company by the
Board of Industrial and Financial Re-construction
(hereinafter referred to as the Board) vide order dated 8th
of August, 96, since there was a liability of about Rs.
1800/- crores on it. Draft Rehabilitation Scheme was

_formulated by the Board, which was subsequently upheld

by the Appellate Authority for Industrial and Financial
Reconstruction. Under the scheme seven units viz., at
Mandhar, Kurkunta, Charkhi Dadri, Adilabad, Akaltara,
Nayagaon and Delhi Grinding Unit were carmarked as
unviable, being non-operational since long, after having
been in huge losses. It was decided to close these units.

2. Claimants, namely $/Shri Shyamji Dubey, Ram
Lakhan, Surya Deo Das, Akshay Kumar and Subh Narayan
Singh were engaged at Delhi  Grinding Unit of the
Corporation as adhoc employees, in case of exigencies.
They worked at Delhi Grinding Unit of the Corporation for
certain period. In year 1999, claimants filed writ petition
No. 5927 of 1999 before High Court of Delhi seeking
regularization of their servioes with the Corporation. Writ
petition came to be dismissed, with liberty to the claimants
to approach the appropriate Government for seekinp a
reference of their dispute to the industrial adjudicator. In
the meantime Government of India took a decision for
closurg of aforesaid seven non operating units of the
Corporation. The aforesaid units were closed by the
Corporation, after seeking permission from the appropriate
Government, vide its order dated 14-7-2008. Closure
compensation was paid to the claimants, as contemplated
by the provisions of Section 25-FFF of the Industrial
Disputes Act, 1947 (in short the Act).

3. Before the closure order was passed, the claimants
approached the Conciliation Officer through Cement
Corporation of India Karamchari Sangarsh Union and filed
a claim statement, claiming their regularization in the
services of the Corporation, Conciliation proceedings
resulted into a failure, Conciliation Officer subsits his failure
report before the appropriate Government. On
consideration of the said failure report, the Government
took a decision and referred the dispute to this Tribunal
for adjudication, vide its order No, L-29011/101/2002-
IR(M), New Delhi dated 14th of November, 2003, with the
following terms

“Whether the demand of the CCI/DGU Karamcharni

Sangarsh Union in relation to regularisation of the
services of S/Shri Shyamji Dubey (Time Keeper),
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Akshey Kumar, Clerk, Ram Lakhan, Clesk, Surya Deo
Das, Mali and Subh Narayan, Clerk by the
management of Cement Corporation of India, Delhi
Cement, Okhla Industrial Area, New Delhi, is just,
fair and legal? If yes, what relief workmen are entitled
to and from which date? *

4. . Claim statement was filed by the claimants
pleadings that they joined services of the Corporation on
various dates starting from July 1992 to July 1995. Since
the dates of their joining the services, they are discharging
dutics as clerks, and mali etc. on adhoc basis. They have
rendered services to the Corporation from last 5-6 years.
Job performed by them are of perennial in nature and

permanent. The Corporation have over looked their rich

and vast experience and recruited many juniors as regular
employecs, which act is unjust and amounts to unfair
labour practice. The Apex Court in Piara Singh [1992(4)
S.C.C 118] have ruled that “when a temporary and ad-hoc
appointment is continued for long, the Cowmt presumes
that there is need which warrants for regular pests and
accordingly directs regularization”. Regularisation of their
services is governed by sacrosanct principles laid in the
provisions of Articles 38, 39, 40, 41,42 and 43 of the
Constitution of India. Principles of Labour laws are based
on rule of equity, fair play and natural justice. Keeping
them as adhoc employees for long is against canons of
law laid in the Act. They present that a right for
regularization of their services has accrued to them. A
claim has been made that the management be commanded
to regularize their services with retrospective effect and
necessary action may be initiated against the management
for acts of unfair labour practice.

5. The Corporation demurred the claim pleading that
it has been declared a sick company by the Board.
Consequently proceedings are liable to be stayed in view
of the provisions of Section 22 of the Sick Industrial
Companies (Special Provisions) Act, 1985. (Hereinafter
scferred to as the Sick Companies Act). - Draft Rehabilitaiton
Scheme was framed by the Operating Agency and
forwarded to the Board for consideration and approval.
No Rehabilitaiton scheme was approved by the Board. As
per the directions of the Board, Operating Agency issued
anadvertisement in September, 2001, inviting tenders for
expression of interests fer outright sale of the Corporation.
In its meeting dated 18-4-2002, Union Cabinet had
accorded, in principal, approval for closure of seven non-
operating units of the Corporation. Vide its order dated
28-1-2004, the Board accorded permission to the
Corporation for approaching the Ministry of Labour, Govt,
of India, New Delhi, secking approval for closure of the
seven units, including Dethi Grinding Unit. Dethi Grinding
Unit was not doing any production since February, 1999
The claimants were engaged in Delhi Grinding Unit on ad-
hoc basis, in case of exigencies. However, after suspension
of operation there is hardly any work for them. While
engaging them, requisite norms were not followed, at the

instance of outside agencies. Claimants do not possess
requisite qualifications for appointment to the posts on
which they were engaged, As and when appointments
were made on regular basis against vacant posts,
recruitment rules were followed. Claimants cannot compare
themselves with regular employees. Claimants, through
their union, moved a memorandum on 6th of September,
2003 seeking severance of their relationship with the
Corporation, by getting compensation at par with V.R.S.
in vogue. They mentioned in the said memorandum that
they were not interested in working with the Corporation.
In view of thee facts their claim of regularization is uncalled
for,

6. Claimants have made contradictory statements,
one for regularization of their services and the other for
compensation cquivalent to regular employees, seeking
voluntary retirement under V.R.S. No right has accrued in
their favour to seek regularization. It has been claimed
that the proceedings be stayed till consent of the Board is
obtained. It has also been projected that the claim
statement is liable to be dismissed.

7. On pleadings, following issues were settled by
my Id. Predecessor

(1) Whether there existed any industrial dispute
between the parties? It so, its effect.

(2) Whether the reference has been properly
espoused under the provision of law?

(3) As per reference?

8. Claimants, Shri Ram Lakhan, Shri Shyamji Dubey,
Shri Surya Deo, Shri Subh Narain Singh and Shri Akshay
Kumar unfolded facts in support of their claim. Affidavit
of Shri P.S. Mehra, was tendered as evidence on behailf of
the Corporation. Claimants abandoned the proceedings
and they were proceeded under rule 22 of Industrial
Disputes (Central) Rules, 1959. Hence, the claimants could
not avail their right of cross examination of Shri Mehra,
No other witness was examined by cither of the parties.

9. Arguments were heard at the bar. Shn Praneet
Ranjan, authorized representative, advanced arguments
on behalf of the Corporation. None came forward to
present facts on behalf of the claimants. [ have given my
careful consideration to the arguments advanced at the
bar and cautiously perused the record. My findings on
issues involved in the controversy are as follows —

Issue No. 2

10, Claimants have raised a dispute for regularisation
of their services through C.C.1./D.G.U. Karamchari
Sangharsh Union. The Corporation presents that the said
unign is not a representative union of its employees,
working in the establishment. It is not a matter of dispute
that the claimants were ad-hoc employees, while regular
employees were also there in Delhi Grinding Unit of the
Corporation. Ad-hoc employees were represented by
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C.C.L/D.GU. Karamchari Sangarsh Union. Whether the
dispuste raised by the said union had acquired the status
of an industrial dispute, is a proposition which needs
consideration. For an answer to that proposition it would
be expedient 1o take note of the definition of “workman”
and “industrial dispute™ an enacted by the Act, which are
extracied thus : '

“(s) “workman” mean any person (including an
apprentice) employed in any industry to do any
manual, unskilled, skilled, technical, operational,
clerical or supervisory work for hire or reward,
whether the terms of employment be express or
implied, and for the purposes of any proceedings
under this Act in relation to an industrial dispute,
includes any such person who has been dismissed,
discharged or retrenched in connection with, orasa
consequence of, that dispute, or whose dismissal,
discharge or retrenchment has led to that dispute,
but does not include any such person.

(i) who is subject to the Air Force Act, 1950 (45
of 1950), or the Army Act, 1950 (46 of 1950), or
the Navy Act, 1957 (62 of 1957); or

(i) who is employed in the police service oras an
officer or other employee of a prison; or

(i) who is employed mainly in a managerial or
administrative capacity; or

(iv) who, being employed in a supervisory
capacity, draws wages exceeding one
thousand six hundred rupees per mensum or
exercises, either by the nature of the duties
attached to the officc or by reason of the
powers vested in him, functions mainly of a
managetrial nature.”

“(k) “ Industrial dispute” means any dispute or
difference between employers and employers, or
between employers and workmen, or between
workmen and workmen, which is connected with
the employment or nen-employment or the terms of
employment or with the conditions of labeur, of any
person;”

11. The definition of “industrial dispute” referred
above, can be divided into four parts, viz (i) factum of
dispute, (2) parties to the dispute, viz. (a) ecmployers and
employers, (b) employer and workmen, or {c) workmen
and workmen, (3) subject-matter of the dispute, which
should be connected with —(i) employment or non
employment or (ii) terms of employment, or (iii) condition
of labour of any person, and (4) it should relate to an
“Industry”.

12. The definition of “industrial dispute” is wotded
in very wide terms and unless they are narrowed by the
meaning given to word “workman” it would seem to
include all “employers”, all “employments” and all
“workmen”, whatever the nature or scope of the
employment may be. Therefore, except in thecase where
there can be a dispute between the employers and

employers and workmen and workmen, one of the parties
toan industrial dispute must be an employee or a class of
employees, The first point, therefore, to be noted, perhaps
self evident, it that the phrase “employer and workmen”,
the plural may include singuiar on either side or any
permutation of singular or plural, the masculine including
the feminine. In order, therefore, to determine as 10 whether
acontroversy or difference or a dispute is an “an industrial

_dispute” or not, it must first be determined whether the

workman concerned or workmen sponsoring his cause
satisfy the conditions of clanse (s) of Section 2 of the Act.
Here in the case, the Corporation does not dispute that
the claimants are workmen within the meaning. of
clause (s) of Section 2 of the Act.

13. The Apex Court put gloss on the definition of
“industrial dispute” in Dimakuchi Tea Estate [1958 (1) LLJ
500] and ruled that the expression “any person” in clause
(k) of Section 2 of the Act must be read subject to such
limitation and qualification as arise from the context, the
two crucial limitations are (j) the dispute must be a real
dispute between the parties to the dispute (as indicated in
the first two parts of the definition ciause) so as to be
capable of settlement or adjudication by one party to the
dispute giving nevessary relief to other, and (2) the person
regarding whom the dispute is raised must be one for
whose employment, non employment, terms of employment
or conditions of labour, as case may be, the parties dispute
for a direct or substantial interest. Where workman raised
a dispute as against their employment, the person
regarding whose employment, non employer, terms of
employment or conditions of labour, the dispute is raised
need not be strictly speaking “workman” within the
meaning of the Act, but must e one in whose employment,
non employer, terms of employment, or conditions of Labour
the workmen as a class have a direct or substantial interest.
The observations made by the Apex Cournt are to be
extracted thus :

“We also agree with the expression “any person” is
not co extensive with any workman, particular or
otherwise, equal with other, that the crucial test is
on¢ of community of interest and the person
regarding whom the dispute is raised must be one in
whose employment, non employment, terms of
employment, conditions of labour (as the case may
be) the parties to the dispute have a direct or
substantial interest. Whether such direct or
substantial interest-has been established in a
particular casc will depend on its facts and
circumstances. ”

14. In Kyas Construction Company (Pvt.} Ltd. [1958
(2) LLJ 660} Apex Court ruled that an industrial dispute
need not be a dispute between the employer and his
workman and that the definition of the express “industrial
dispute” “is wide enough 1o cater a dispute raised by the
employer’s workman with regard to non employment of
others, who may not be employed as workman at the
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relevant time. The Apex Court in Bombay Union of
Journalist {1961 (II) LLJ 436] has observed that in each
- case in ascertaining whether an individuat dispute has
acquired the character of industrial dispute, the test is
whether at the date of reference, the dispute was taken up
as submitted by the Union of the workmen of the employer
against whom, the dispute is raised by an individual

workanan or by an appreciable number of workmen. Inorder, -

therefore, to convert an individual dispute into an
industrial dispute, it has to be established that it has been
taken up by the union of employees of the establishment
or by an appreciable number of the employees of the
establishment. As far as union of the workmen of
establishment itself is concerned, the problem of espousal
by them generally presents little difficulty, science such
workmen who are members of such umons generalty have
acontinuity of interest with an individual employee who
is one of their fellow workman, But difficulty arise when
the cause of a workman, in a particular establishment is
sponsored by a union which is not of the workmen of that
establishment but is one of which membership is open to
workmen of their establishment as well as in that industry.
In such a case a union which has only microscopic mumber
of the workmen as its meinber, cannot sponsor any dispute
arising between the workmen and the management. A
representative character of the union has to be gathered
from the strength of the actual number of co-workers
sponsoring the dispute, The mere fact that a substantial
number of workinen of the establishment in which the
concerned workman was cmployee wete also members of
the union would not constitute sponsorship. It must be
shown that they were connected together and arrived at
an understanding by a resolution or by other means and
collectively submitted the dipsute. :

15. The expression “industrial disputes” has been
construed by the Apex Court to include individual
disputes, because of the scheme of the Act. In Raghu
Nath Gopal Patvardhan [1957(1) LLJ 27] the Apex Court
ruled as to what dispute can be called as an industrial
dispute. [t was laid thereon that (1) a dispute between the
employer and a single workman cannot be an industrial
dispute, (2) it can not be per-se be an industrial dispute
but may become if it is taken up by a trade union or a
number of workmen. In Dharampal Prem Chand [1965(1)
LLJ 668] it was commanded by the Apex Court-that a
dispute raised by a single workman cannot become an
industrial dispute unless it is supporied either by his
union or in the absence of a union by substantial number
of workmen. Same law was laid in the case of Indian Express
Newspapar (Pvt.) Limited [1970 (1) LLJ 132]. However in
Western India Match Company [1970 (I} LLJ 256], the
Apex Court referred the precedent in Drona Kuchi Tea
Estate’s case [1958 (1) LLJ 500] and ruled that a dispute
relating to “any person becomes a dispute where the
person in respect of whom it is raised is one in whose
e¢mployment, non employment, terms of employment or

conditions of labour, the parties, dispute for a direct or
substantial interest”.

16. What a substantial or considerable number of
workmen wouldbe ina given case, depend on particular
facts of the case. The fact that an “industrial dispute™, is
supported by other workmen will have Lo be established
either in the form of a resotution of the union of which
workman may be member or of the workmen themselves
who support the dispute or in any other manner. From the
mere fact that a general union, at whose instance an
“industrial dispute” concerning an individual workman is
referred for adjudication, has on iis roll a few of the
workmen of the establishment as its members, it cannot
be inferred that the individual dispute has been converted
intoan” industrial dispute”, The Tribunal has therefore,
to consider the question as to how many of the fellow
workman actually espoused the casue of the concerned
workmar by participating in the particular resolution of
the Union. In the absence of a such a determination by the
Tribunal, it cannot be said that the individual dispute
acquired the character of an industrial disputé and the
Tribunal will not acquire jurisdiction to adjudicate upon
the dispute. Nevertheless, in order to make a dispute an
industrial dispute, it is not necessary that there should
always be a resolution of substantial or appreciable number
of workmen. What is necessary is that there should be
some express or collective will of a substantial or an
appreciable member of the workmen treating the cause of
the individual workman as their own cause. Law to this
effect was laid in P. Somasundrameran [1970 (1) LLJ 558].

17. 1t is not necessary that the sponscring union is
aregistered trade union or a recognized trade union. Once
it is shown that a body of substantial number of workmen
either acting through a union or otherwise had sponsored
the workman’s cause, it is sufficient to convert it into an
industrial dispute. In Pardeep Lamp Works [1970 (1) LLJ
507} complaints relating to dispute of ten workmen were
filed before the Conciliation Officer by the individual
workmen themselves. But their case was subsequently
taken up by a new union formed by a large number of co
workmen, if not 2 majority of them. Since this union was
not registered or recognized, the workmen elected five
representatives to prosecute the cases of ten dismissed
workmen. Thus cases of the dismissed workmen were
espoused by the new union, vet unregistered and
unrecognized. The Apex Court held that the fact that these
disputes were not taken up by a registered or recognized
union does not mean that they were not “industriat
dispute”.

18. Itis not expedient that sarme union should remain
incharge of that dispute till its adjudication. The dispute
may be espoused by the workmen of an establishment,
through a particular union for making such a dispute an
“industrial dispute”, while the workman may be
represented before the Tribunal for the purpose of Section
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16 of the Act bya member of executive of office bearer of

altogether another union. The crux of the matier is that’

the dispute should be a dispute between the employer
and his workmen. It is not necessary that the dispute
must be espoused or conducted only by a registered trade
union. Even if a trade union ceases to be registered trade
union during the continuance of the adjudication
proceedings that would not affect the maintainability of
the order of reference. Law to this effect was laid by the
High Court of Orissa in Gammon India Limited [1974 (I}
LLJ 34]. For ascertaining as to whether an individual
dispute has acquired character of an individual dispute,
the test is whether on the date of the reference the dispute
was taken up as supported by the union of the workmen
of the employer against whom the dispute is raised by
the individual workman or by an appreciable number of

the workman. In other words, the validate of the reference

of an industrial dispute must be judged on the facts as
they stood on the date of the reference and not necessarily
o the date when the cause occurs. Reference can be made
1o a precedent in Western India Match Co. Ltd., [1970 (II)
LLI 256].

19. It is not case of the Corporation that CCL/DGU
Karamchari Sangharsh Union does not represent all ad-
hoc employees working at Delhi Grinding Unit. Noteven a
whisper was raised by the Corporation to say that the said
union is not representative union of ad-hoc employees,
working at Dethi Grinding Unit of the Corporation. Ad-
hoc employees working at Delhi Grinding Unit form a
different category, since their interests are distinct and
different than those of regular employees. For agitating
their grievance the said union raised a platform and tried
to seek redressai of grievances of the claimants, In sucha
situation the union is found to be a representative union
of ad-hoc employees working in Delhi Grinding Unit of
the Corporation. Espousal of the claim by the union, in
respect of regularization of ad-hoc employees, attains a
character of collective dispute. It has the support of all ad-
hoc employees and cannot be termed as an individual
dispute. It answers all ingredients of an industrial dispute.
Issue is, therefore, answered in favour of the claimants
and against the Corporation.

IssueNo. 1 & 3.

20 First and foremost contention advanced by the
Corporation is that it has been declared a sick company
by the Board hence proceedings cannot be continued
* before this Tribunal, It has been contended that in view
of these facts and the fact that the Delhi Grinding Unit has
been closed and the claimants have received closure
compensation, as contemplated by the provisions of
Section 25FFF of the Act, there existed no industrial dispute
between the parties. Therefore issue relating to declaration
of the Corporation as a sick company also needs
consideration. Effect of sickness in industrial companics,
such as, loss of production, employment, revenue and

locking up of investible funds of banks and financial
institutions are of serious concern t¢ the Government and
Society atlarge. Alarming increase in incidence of sickness
in industrial companies are noted these days. Law takes
care of pre-sickness situation as well as post sickness
situation. Under the Sick Companies Act procedure is
provided to identify sick industrial company,
establishment of the Board with power to enquire into and
determine instances of sickness in an industrial company
and device suitable remedial measures, other proposais
and for proper implementation thereof, Section 22 of the
Sick Companies Act provides for suspension of any
proceedings for winding up of an industrial company or -
for execution, distress or the like against any of the
properties of the industrial company or for appointment
of a receiver in respect thereof. No suit for recovery of
money or for enforcement of any sccurity against the
industrial company or of any guaraniee in respect of
any loans or advances granted to the industriat compaty
shall lie or proceed further, except with the consent of
the Board or the Appellate Authority, as the case may be.
For sake of convenience it world be expedient to
reproduce the provisions of the said section, which are
extracted thus :

) “22,” Suspension of legal proceedings,
contracts, etc.—(1) Where in respect of an industrial
company, ail inquiry under Section 16 is pending or
any scheme referred to under Section 17 is under
preparation or consideration or a sanctioned scheme
is under implementation or where an appeal under
Section 25 relating to an industrial company is
pending, then, notwithstanding anything contained
inthe Companies Act, 1956, or any other law or the
memorandum and articles of association of the
industrial company or any other instrument having
effect under the said Act or other law, no
proceedings for the winding up of the industrial
company or for execution, distress or the like against
any of the properties of the industrial company or
for the appointment of a receiver in respect thereof
and no suit for the recovery of money or for the
enforcement of any security against the industrial
company or of any guarantee in respect of any loans
or advance pranted to the industrial company shall
lie or be proceeded with further, except with the
consent of the Board or, as the case may be, the
Appellate Authority.

(2) Where the management of sick industrial’
company is taken over or changed in pursuance of
- any scheme sanctioned under Scction 18,
notwithstanding anything contained in the
Companies Act, 1956 or any other law or in the
memorandum and articles of association of such
company or any instrument having effect under the
said Act or other law —



[Pagr Ii—Sec. 3(ii)]

1216 THE GAZETTE OF INDIA : FEBRUARY 16, 2013/MAGHA 27,1934

(a) it shall not be lawful for the shareholders
of such company or any other person io
nominate or appoint any person to be a
director of the company;

(b) no resolution passed at any meeting of
the sharcholders of such company shail
be given effect to unless approved by
the Board.

(3) Where an inquiry under Section 16 is
pending or any scheme referred to in Section 17 is
under preparation or during Ixfhe period of
consideration of any scheme under Section 18 or
where any such scheme is sanctioned thereunder,
for duec implementation of the scheme, the Board
may by order declare with respect to the sick
industrial company concerned that the operation of
all or any of the contracts, assurances of property,
agreements, settlements, awards, standing orders
or other instruments in force, to which such sick
industrial company is a party or which may be
applicable to such sick industrial company
immediately before the date of such order, shall
remain suspended to that all or any of the rights,
privileges, obligations and liabilities accurring or
arising thereunder before the said date, shall remain
suspended or shail be enforceable with such
adaptations and in such manner as may be specified
by the Board :

. Provided that such declaration shall not
be made for a period exceeding two years
which may be extended by one year at a time
so, however, that the total period shall not
exceed seven years in the aggregate.

(4)  Any declaration made under sub-section
(3) with respect to a sick industrial company shall
have effect notwithstanding anything contained in
the Companies Act, 1936 or any other law, the
memorandum and articles of association of the
company or any instrument having effect under the
said Act or other law or any agreement or any decree
or order of a Court, Tribunai, Officer or other
authority, or of any submission, settlement or
standing order and accordingly :

(a) any remedy for the enforcement of any
right, privilege, obligation and liability
suspended or modified by such
declaration, and all proceedings relating
thercto pending before any Court,
Tribunat, Officer or other authority shall
remain stayed or be continued subject lc
such declaration, and

(b) on the declaration ceasing to have
effect —

(i) any right, privilege, obligation or

liability so remaining suspended or

modified, shall become revwed and
enforceable as if the declaration had
never been made; and

(ii) any proceeding so remaining stayed
shall be proceeded with subject to the
provisions of any law which may then
be in force, from the stage which had
been reached when the proceedings
became stayed.

(5) Incomputing the period of limmitation for
the enfercement of any right, privilege, obligation
or liability, the period during which it or the remedy
for the enforcement thereof remains suspended
undger this section shall be excluded.”

21. Provisions of Section 22 of the Sick Companies
Act donate that in following circumstances applications
for winding up cither do not lie or cannot be proceeded
with without the concarrence of the Board or the Appellate
Authority as the case may be : (1} when enquiry under
Section16 is pending, (2) when any claim referred to under
Section 17 is under preparation or consideration, {3) when
sanctioned scheme is under implementation, and (4) when
anappeal under Section 25 is pending. What is prohibited
under Section 22 of the Sick Compantes Act is any
proceedings for winding up of an industrial company or
for execution, distress or the like action against any of the
properties of that sick company. An application for
appointment of a receiver shall also not lie. Any suit for
recovery of money or for enforcement of any security
againsl the industrial company or of any guarantee in
respect of any loan or advance granted by the industrial
company shall not lie or proceed further, except with the
consenl of the Board or the Appellate Authority, as the
case mav be. Operations of contracts, assurances of
property, agreements, settlements, awards, standing orders
or any other instrument, which creates any rights,
privileges, obligations and liabilites on a sick company,
shall remain suspended during an enquiry under Section
16, or a schemc is under preparation or consideration or
has been sanctioned for implementation. As indicated
above, any proceedings for winding up, for execution,
distress or like action against properties of an industrial
company shall not lic or proceed further, except with the
consent of the Board or the Appellate Authority as the
case may be. Other situations, which are zrohibited by
Scction 22 of the Sick Companies Act - institution of a
suil for recovery of money, appoimment of a receiver or
enforcemen! of any security, contractual or stalutory
obligations or of any guaranteg in respect of any loan or
advance granted by the industrial compary, Such suit or
proceedings shall not lic or proceed furiber, except with
the consent of the Board or the Appellale Authority as
the case may be.

22. By way of Lhe present reference, the apporpriate
Government seeks adjudication of the claim of
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regularization put forward by the claimants. When the said
claim was agitated or put forward before the authorities
for settlement or adjudication, the claimants were in the
employment of the Corporation. Claim of regularization in
service does not burden the Corporation in respect of its
responsibilities, which are addressed to by the Sick
Companies Act. Therefore, the claim put forward by the
claimants does not fall in any of the categories referred
above, in respect of which legal proceedings shall not lie,
except with the consent of the Board or the Appellate
Authority, as the case may be. The Tribunal’s jurisdiction,
to proceed with the adjudication of the reference, relating
regularization of services of the claimant, has not been
suspended by the provisions of section 22 of the Sick
Companies Act. The Corporation is not prevented from
making use of its own assets, which may affect it working
or finances by the present terms of reference. Therefore,
the provisions of section 22 of Sick Companies Act
nowhere come in operation, to obliterate the present
proceedings. In view of the foregoing discussions it is
concluded that proceedings before this Tribunai shall not
obviate or suspend when enquiries under section 16 of
the Sick Companies Act or preparation of scheme under
section 18 of the said Act were pending/in operation.

*23. Shri Ram Lakhan admits in his testimony that
Delhi Grinding Unit has been closed since February 1999.
Shri Shyamji Dubey also admits that there is o production
in Delhi unit of the Corporation since February 1999.
Shri Surya Dev gives confirmation to the facts in that
regard. Shri Shubh Narain could not dispute the facum of
¢losure of Delhi Grinding Unit of the Corporation. In his
testimony, Shri Akshay Kumar feigned ignorance about
the closure of the Delhi Grinding Unit of the Corporation.
Shri Pratap Singh Mehra unfolds facts in his affidavit dated
19-1-2010 that on 28-7-2008, the Corporation issued notice
of closure of its seven units at Mandher, Kurkunta, Charkhi
Dadri, Adilabad, Akaltara, Nayan Gaon and Dethi Grinding
Unit. Pursuant to the notice of closure, claimants were
given closure compensation and cther consequential
benefits. Their payment receipts have been placed before
the Tribunal, unfoids Shri Mchra. Since the undertaking
has been closed, claim put forward by the claimants has
become infructucus,

24. Out of facts unfolded by the claimants as well as
those detailed by Shri Mehra, it stands established that
the Delhi Grinding Unit of the Corporation has been closed
and notice in that regard was issued on 14-7-2008. Closure
compensation and other consequential benefits were paid
to the claimants. Records tet! that a sum of Rs. 51562.00
was paidto Shri Surya Dev, a sum of Rs. 52041.00 was paid
to Shri Ram Lakhan, a sum of Rs. 64424.00 was paid to
Shri Shubh Narain, a sum of Rs. 62202.00 was paid to
Shri Akshay Kumar and a sum of Rs. 60151.00 was paid to
Shri Shyamji Dubey, Testimony of Shri Mehra that the
undertaking at Delhi Grinding Unit stood closed have not
been dispelled.

464 GI/2013—8

- nature, but a per

25. Provisions of Section 25-FFF of the Act cnact
certain obligations on the cmployer to be satisfied on
closure of business. Those obligations ar¢ not even pre-
conditions of dosure. The right of employer to close down
his business cannot be questioned. The ouly requirement
of law is that he should comply with the requirements of
sub-section (1) of Section 25FFF of the Act. Here in the
case, no ¢yebrows were raised by the claimants as to
genuineness of closure of Delhi Grinding Unit of the
Corporation. It stood established that Delki Grinding Unit
has been closed in fact and no policy was adopted by the
Corporation for carrying ¢ n the business in a different
manner. Therefore, closure of Delhi Grinding Unit is found
to be real and genuine. Once an industry is closed down
and is admitted or found that the closure is real and
bonafide in the sense that it is a closure in fact, any
dispute arising with reference there to would fatl outside
the purivew of the Act and that will, therefore, be so, if the
dispute arises—if such can be conceived afier the closure
of the business between quondam employer and the
empioyees, as the defintion of the industrial dispute pre-
supposes continued existence of the industry. Here is the

- case, requirement of provisions of sub-section (1) of

Section 25FFF of the Act were fulfilled by the Corporation
and it had closed its undertaking at Dethi Grinding Unit.
No production was there since February, 1999. Under these
circumstances, there remains no industrial dispute to be
adjudicated. _

26. As detailed above claimants seek regularization
of their services, pleading that they were working with the
Corporation from last 5-6 years on jobs which are of
perennial in nature, On that issue the Corporation presents
that they were engaged as adhoc employees, in case of
necessity. Their engagement was not in accordance with
the rules of recruitment. They were engaged at the instance
of outside agencies, without any conformity with the
recruitment rules. During the course of arguments no
dispute was raised on behalf of the claimants to the
propositions referred above.

27. A ‘seasonal workman’ is engaged in a job which
last during a particular season only, while a temporary
workman may be engaged either for a work of temporary
or casual nature or temporarily for work of a permanent
t workman is one who is engaged
in a work of permanent nature only. The distinction
between permanent workman engaged on a work of
permanent nature and d temporary workman engaged on a
work of permanent nafure is, in fact, that a temporary
workman is engaged to fill in a temporary need of extra
hands of permanent jobs. Thus when a workman is
engaged on a work of permanent nature which last
throughout the year, it is éxpected that he would continue
there permanently unless heisengaged tofill in atemporary
need. In other words a workman is entitled to expect

~ permanently of his service. Law to this effect was laid by

the Apex Court in laswant Sugar Mills [1961(1)I:.U649].
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28. Some casual workmen employed in a Canteen,
raised demand of permanency in service. The Tribunal
directed that from particular date they should be treated
as probationer and appointed in permanent vacancy
without going into the question asto whether more than
perinanent workmen were necessary to be appointed in
the canicen, over and above the existing permanent
strength to justify the making of the casual workman as
permanent, where they were working. Neither there was
any permanent vacancy in existence nor the Tribunal
directed for creation of new posts. When the matter
reached the Apex Court, it was announced that the Tribunal
was not justified in making these directions. The workman
may be made permanent only against permanent vacancies
and not otherwise, announced the Apex Court in
Hindustan Aeronautics Limiled Vs. their workmen [1975
{II)LLJ 336).

29. In Uma Devi [2006(4) SSC 1] the Apex Court
considered the proposition as to whether the persons who
got employment, without following of a regular procedure
or even from the back door or on daily wages can be
ordered to be made permanent in their posts, to prevent
regular recruitment to the posts concerned. Catena of
decisions over the subject were considered and the court
declined the submissions of the workmen to be made
permanent on the posts which were held by them in
temporary or adhoc capacity for a fairly long spell. The
Court riries thus : '

“With respect, why should the State be allowed to
depart from the normat rule and indulge in temporary
cmployment in permancnt posts? This Court, in our
vicw, is bound 10 insists on the Stale making regolar
and proper recruttments, and is bound not (o
encourage or shut its eyes on the persistent
transgression of the rules of regular recruitment. The
direction 10 makc permancnt—the distinction
between regularization and making permanent, was
not emphasized here-—can only cncourage the
State, the modal employer, to flout its own rules and
would confer unduc benefits on a few at the cost of
many waiting to competc. With respect the directions
made in Piara Singh [1992(4) SCC 18] is to some
extent inconsistent with the conclusion in para 45
of the said judgement herein. With great respect, it
appears to us that the last of the directions clearly
runs counter to the constitutional scheme of
cinployment recognized in the earlier part of the
decision : Really, it cannot be said that this decision
has laid down the law that all ad-hoc, temporary or
casual employees engaged without following a
regular recruitment procedure should be made
permanent.

30. Taking note of some of recent decisions, the
Apex Court held that the States daes not enjoy a power to
make appointments in {erms of Article 162 of the

Constitution. The Court quoted its decision in Girish Jyanti
Lal Vaghela {2006(2) SCC 482} with approval, wherein it
was nuled thus .

“The appointment to any post under the State can
only be made after a proper advertisement has been
made inviting applications from eligible candidates
and holding of a selection by a body of experts or a
specially constituted committee whose members are
fair and impartial through a written examination or
intervicw or some other rational criteria for judging
the inter se merit of candidates who have applied in
response to the advertisemen! made. A regular
appointment to the post under the State or Union
cannot be made without issuing advertisement in
the prescribed manner which may in some cases
include inviting applications from the employment
exchange, where eligible candidate get their names
registered. Any regular appointment made on a post
under the State or Union without issuing
advertisement inviting applications from eligible
candidates and without holding a proper selection
where ali efigible candidates get a fair chance to
compete would violate the guarantee enshrined
under Articte 16 of the Constitution™.

31. In¥ Chandra Shekhara Rao and Others [2006 (7)
SCC 488] the Apex Court referred Uma Devi's (Supra) with
approval. Il also relied the deciston ina Uma Rani [2004
(7) SCC 112} and ruled that no regularization is permissible
in exercise of statutory powers conferred in Article 162 of
the Constitution, if the appointments have been made in
contravention of the statutory rules. In Somveer Singh
[2006 (5) SCC 493] the Apex Court ruled that appointment
made without following due procedure cannot be
regularized. In Indian Drugs & Pharmaceuticals Ltd. (2007
(1) SCC 408] the Apex Court reiterated the law and
announced that the rules of recruitment cannot be relaxed
and court cannot direct reguiarisation of tcmporary
employces dehors (the rules, norcan it dircet continuation
of scrvice of a tempotary emplovee (whether called a casual,
adhoc or daily rated cmplovee} or pavment of regular
salarics to them.

32, In Uma Devi (supra) it was laid that when a person
eniers a temporary employment or get engagement as
contractual or casual worker and the engagement is not
based on a proper sclection as recognized by the relevant
rules or procedure, he is aware of the consequence of the
appointment being temporary. casual or contraciual in
nature. Such a person cannot invoke the theory of
fepitiniatc cxpecting for being confirmed for the whenan
appointment to the post could be tnade only by following
a proper procedure or selection in any concerned cases,
in.consultation with the public service commission.
Therefore, the theory of legitimate expectation cannol be
successfully advanced by temporary, contractual or casual
employees. [t cannot also be held that the State held out
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any promise while engaging these persons either to
continue them where they are or to make them permanent.
The State cannot constitutionally make such a promise. It
is also obvious that the theory cannot be invoked to seek
relief of being made permanent in the post. In view of
" those precedent neither continuance nor regularisation of
services of the claimants can be ordered, since it would
amount to 2 back door entry.

33. However the Apex Court was considerate in the
matter of temporary employees, who are working
continuously since long. For the sake of convenience it
would beexpedient to reproduce the missives of the Apex
Court, in Uma Devi (supra), which are extracted thus :

“One aspect need 1o be clarified. There may be cases
where irregular appointments (not illegal
appointments) as explained in S.V. Narayanappa,
R.N. Nanjundappa and B.N. Nagarajan and referred
to in para 15 above, of duly qualified persons in
duly sanctioned vacant posts might have been made
and the employees have continued to work for ten
years or more but without intervention of orders of
the courts or of tribunal. The question of
regularisation of the services of such employees
may have to be considered on merits in the light of
the principles settied by this Court in the cases
above referred to and in the light of this judgment.
In that context, the Union of India, the State
Governments and their instramentalities should take
steps to regularize as a one time measure, the
services of such irregularly appointed, who have
worked for ten years or more in duly sanctioned
posts but not undet cover of orders of the courts or
of tribunals and should further ensure that regular
recruitments are undertaken to fill those vacant
sanctioned posts that require to be filled up in cases
where temporary employees or daily wagers are
being now employed. The process must be set in
motion within six months from this date. We also
clarify that regularization, if any already made, but
not sub-judice, nced not be reopened based on this
judgement, but there should be no further bypassing
of the constitutional requirement and regularizing
or making permanent, those not duly appointed as
per the constitutional scheme.” .
34. Inview of the law laid by the Apex Court, it is
evident that claim of regularisation of the services of the
employees, who have been appointed in an illegal manner,
cannot be considered by the State, its instrumentalities or
the Courts, to frustrate the claim of the persons who are
ready to compete for those posts. It is well seitied
proposition of law that the State cannot make
appointments to a post in violation -of its policies of
recruitment. However, the persons who are working on
the posts for more than ten years or more, against which
posts they were appointed in irregular manner, the State is

under a command to take steps for their regularization, as
one time measure. :

35. For application of the comrmand of the Apex Court
in Uma Devi (Supra), it is incumbent upon the claimants

.to show that their engagement was not in violation of the

rutes. They have to bring it over the record that their
engagement was irregular and lasted for a long period.
Claimants plead that they were working with the
management from last 5-6 years, as ad-hoc employees.
The management presents that Vinay Kumar Jha and Saroj
Kumar were engaged in July and December, 1998, that too
in the case of exigency and without following normal rules
of recruitment. Consequently it is emerging over the record
that claimants were engaged by the management dehors
the rules and that they too not from a long period.
Regularisation of services would mean to condone any

" procedural irregularities and to cure such defects which is

attributable. to methodology followed in maKing
appointments. Consequently for seeking their
regularization in service, the claimant had to show that
they were appointed in consonance with the recruitment
rules, but there were some procedural irregularities. Only
inthat event they can seek their regularization of service
with the management in terms of the command given by
the Apex Court in Uma Devi (supra). When the claimants
were engaged in violation of the recruitment rules, their
claim of regularization is in the form of back door entry in
Government job, Consequently their claim of regularization
in service of the Corporation cannot be granted.

36. Delhi Grinding Unit of the Corporation was
closed at 14-7-2008, after seeking permission from the
appropriate Government. Closure compensation was paid
to the claimanis in accordance with the provisions of
Section 25-F of the Act. It is evident that after closure of
the establishment, the Corporation does not have any
vacancy for regularization of the services of the claimants.
In such a situation the claimants cannot - agitate their
grievances, after payment and acceptance to closure
compensation. Demand of the unjon for regularization of
the services of the claimants is neither legal nor justified
on that count too. Issues are therefore, answered in favour
of the Corporation and against the claimant.

Relief.

37. inview of the foregoing discussions, itis evident
that demand of CCL/DGU Karamchari Sangharsh Union, in
relation to the regularization of the services of the
claimants, at Delhi Cement Grinding Unit, Okhla Industrial
are not entitled to any relief. Their claim is Liable to be
dismissed Hence the same is dismissed. And award is,
accordingly, passed. It be sent to the appropriate
Government for publication.

Dated : 22-10-2012 D1 RK. YADAV, Presiding Officer
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New Delhi, the 17th Jamuary, 2013
8.0. 389 —In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereloy publishes the award (Ref. No.42/2011)
of the Central Government Industrial Tribunal/Labour
Court, Chennai now as shown in the Annexure in the
Industrial Dispute between the employers in relation to the
management of Allahabad Bank and their wotkoman, which
was received by the Central Government on
16-1-2013,
[No. L-12012/92/2010-IR (B-II)]
SHEESH RAM, Section Officer
ANNEXURE
BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
CHENNAI
. Thursday, the 3rd January, 2013
PRESENT : A. N. JANARDANAN, Presiding Officer
Industrial Dispute No. 42/2011
(In the matter of the dispute for adjudication under
clause {d) of sub-section (1) and sub-section 2(A) of Section
10 of the Industrial Disputes, Act, 1947 (14 of 1947), beteeen
the Management of Aliahabad Bank and their Workman).
: BETWEEN

Smt. A. Sarada Petitioner/1st Party
Vs.
The Regional Manager Respondent/2nd Party
Allahabad Bank, Regional Office,

Anna Theatre Building, Anna Saiai,

Chennai-600002
APPEARANCES :
For the Petitioner

For the Management

: Sri D, Muthukumar, Advocate

: M/sT. S, Gopalan& Co.,
Advocates

AWARD .

1. The Central Government, Ministry of Labour &
Employment vide its Order No. L-12012/92/2010-IR(B-1I)
dated 11-5-2011 referred the following Industrial Dispute
to this Tribunal for adjudication :

follows :

The schedule mentioned in that order is ;

“Whether the action of the management of Allababad
Bank, Chennai in striking off the name of Ms. A.
Sarada, an Ex-Sweeper-cum-Peon from the rolls of
the Bank from 20-3-2007 is legal and justified ? If not,
to what retief the workman is entitled to 7”

2. After the receipt of Industrial Dispute, this

. Tribunal has numbered it as ID 42/2011 and issved notices

to both sides. Both sides entered appearance through their
Advocates and filed their Claim, Counter and Rejoinder
Statement as the case may be.

3. The Claim Statement averments briefly read as

Petitioner appointed as a Sweeper under the .
Respondent as per order dated 2-4-1981, confirmed
w.e.f. 3-10-1981 as per ordere dated 6-10-1981, and
thereafter promoted as Sweeper-cum-Peon on
14-8-1991 underwent kidney surgery in 1990, Thercby
she had been suffering diseases periodically such
as Stomach Pain, her health condition becoming bad
and immunity level going low. Now she has only one
kidney. Respondent being aware of her health
condition allowed her leave whenever needed. In
2003 due to worsening of health condition she was
forced to be on leave from 17-11-2003 for treatment
with due information to the Branch Manager of the
Bank. On her improvement when she approached
the Branch Manager, Mr. Gopalakrishnan in
December, 2004 medical certificate was insisted. On
26-1-2005 she approached with Medical Certificate
but she was refused to be permitted to join duty
insisting for order from higher authority for which
she requested in writing and is awaiting reply. Branch -
Manager also received all the medical certificates
from the petitioner. Petitioner repeatedly requested
for permission to join duty which the Branch Manager
repeatedly declined for want of a reply. Petitioner
suffered again and was admitied in hospital with due
information to the respondent under letier dated 5-7-
2006. Again on 5-8-20006 she approached for duty
with proper medical certificate which again was
disallowed. She then wrote a letter to the General
Manager on 31-12-2007. Then it was replied that due
to her long absence she was treated to have
voluntarily retired and her name struck off from the
muster roli, communicated at her last recorded
address but which was returned un-served followed
by a publication in the newspaper on 17-2-2007.
Petitioner was deliberately not allowed to rejoin duty
even after advice of Personnel Manager in his letter
dated 17-3-2005 which she came to know only
belatedly. The Branch Manager never asked her for
her address for communication. He had clearly known
her address. By then letters were sent in her old
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address which shows malafides on his past resulting
in her dismissal. There was no prior notice issued to
her before the paper publication. In view of the
petitioner approaching the Branch Manager since
2004 onwards question of want of whereabouts does
not arise. No enquiry was conducted before the
action. Invocation of provision under 8th Bipartite
Settlement is illegal and in excess of power. Section-
25F of the ID Act is not followed. Action is highly
illegal and violative of natural justice. Petitioner hever
received any communication, Petitioner is not a
deserter. she only took leave for disastrous heaith
condition which was after due information. She
informed her willingness to join duty. She was not
permitted to join duty and was kept away from work
without any basis. Getting order from higher authority
had nothing to do with the petitioner’s joining duty.
Before striking off her name no notice was given.
She was not served order of strike off her name.
Procedure adopted is illegal and violative of natural
justice, Respondent arbitrarily threw her out of
service in an illegal manner serving of notice to old
address is a cooked up story. Punishment is grossly
disproportionate. Punishment is to be interfered with
under Section-11A of the ID Act setting aside the
impugned order and she be reinstated with all
benefits.

4. Counter Statement averments bereft of

unnecessary details are as follows :

Under Clause-33 of the 8th Bipartite Settlement how

prolonged absence should be dealt with is provided for
which reads as follows :

“@) When an employee absents himself from work
for a period of 90 or more consecutive days
without prior sanction from the Competent
Authority or beyond the period of leave
sanctioned originally including any extension
thereof or when there is satisfactory evidence
that he has taken up employment in India or
outside, the Management atany time thereafier
may give a notice to the employee at his last
known address as recorded with the Bank calling
upon him to report for work within 30 days of
the date of notice. S

Unless the employee reports for work within 30
days of the notice dr gives an explanation for
his absence within the period of the 30 days
satisfying the management inter alia, that he has
not taken up another employment or avocation,
the employee shall be given a further notice to
report for work within 30 days of the notice failing
which the employee will be deemed voluntarily

* vacated his employment on the expiry of the
said notice and advised accordingly by
registered post.

In the event of the cmployee submitting a
satisfactory reply, be shall be permitted to report
for work thereafter within 30 days from the date
of expiry of the aforesaid notice without
prejudice to the Bank's right to take any action
under the law or rules, conditions of service,

If the employee fails to repont for work within
this 30 days period, then he shall be given a
final notice to report for work withjn 30 daysof
this notice failing which the emplayee will be
deemed to have volumtarily vacated his
employment on the expiry of the said notice and
advised accordingly by registercd post.

(i) If an employee again absents himself for the
second time within a period of 30 days without
submitting any application and obtaining
sanction thereof, afier reporting for duty in
response to the first potice given 90 days of
absence or within the 30-days’ period granted to
him for reporting to work on his submitting a
salisfactory reply to the first notice, a further

" notice shall be given after 30 days of such
absence giving him 30 days’ time to report, Ifhe
fails to report for work or reports for work in
response to the notice, but absents himself a
third time from work within a period of 30 days
without prior sanction, his name shall be struck
off from the rolls of the establishment after 30
days of such absence under ingimation to him
registered post deeming that he has voluntarily
vacated his appointment,

(i) Any notice under this Clause shall be in a
language understood by the employee
concerned. The notice shail be sent to him by
registered post with acknowledgement due,
Where the notice under this Clause is sent to
the employee by registered post acknowledge-
ment due at the last recorded address,
communicated in writing by the employee and
acknowledged by the Bank, the same shall be
deemed as good and proper service”.

5. Evensince her commencenent of service petitioner
had been irregular in attendance and resorted to
unauthorized absence frequently for longer periods, Her
unauthorized absence from 2-11-2003 was very long and
continuous. In her letter dated 27-1-2005 she stated that
her absence from 7-11-2004 was due to ill health and she
would report for duty. In the letter she gave the address
only as no. 3, K. K. Kovil Street, 2nd Street, Chetput,
Chennai-31. A notice was sent in the address, On 15-2-2007
notice was sent to her residential address in the LSA
Application dated 21-3-2001 asking to report for duty within
30 days of the notice with caution that on her failure to do
so she would be deemed to have voluntarily vacated and
her name will be struck off from the rolls. Notice in
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vernacular language was published in Dinamalar paper
dated 17-2-2007 to which petitioner did not respond. So it
was concluded that she vacated the employment which
was informed by letter dated 29-3-2007 that her name was
struck off. This is a case of voluntary cessation of
employment under Clause-33 of the 8th Bipartite Settlement
dated 2-6-2005. The dispute isbad for delay and latches. It
is not a case of termination of cmployment answerable by
the Respondent. 2A dispute is not maintainable.
Respondent has reason to believe that she had heavily
borrowed from various people and in order to avoid creditors
she was avoiding attending for work. Attributing her
absence for ostensible reason of ill-health cannot be
countenanced being not supported by medical certificates
for the period of her long absence. It is denied that she
submitted medical certificates which were retained by the
Branch. That she repeatedly approached the Branch
Manager is not true. As was assured in her letter dated
5-7-2006 she did not report for duty on 26-7-2006. When
she did not respond to notice dated 15-2-2007 she was
rightly treated as having left the employment. In view of
the limited scope of her absenceafter 27-6-2006 and March
2007 the reference to the letter dated 17-3-2005 that
Personnel Manager advised the Branch to permit her to
resume duty which the Branch Manager refused to act on
the advice would have no bearing on the issue for
consideration. In view of Bipartite Settlement
“retrenchment” is not attracted, There is no violation of
Section-25F. No exception can be taken for the action under
Clause-33. Question for consideration is not the reason for
her absence but her failure to obtain leave and reasons
therefor and not responding to the communications. It is
not a case of disciplinary action on invocation of principies
of natural justice. If petitioner has not had access to
17-2-2007 paper publication and 15-2-2007 communication,
Respondent is not liable. Petitioner has not applied for
lcave. This is not a case of punitive termination of service.
There is no scope for interference. Claim is to be rejected.

6. Rejoinder Statement averments in a nutshell are
as follows ;

No Bipartite Settlement notice was served on the
petitioner. It is denied that Bank had no knowledge
of petitioner’s address. Conditions in Clause-33 of
Bipartite Settlement before imposing punishment
have not been followed by the Bank which alone are
enough to set aside the impugned order.

7. Points for consideration arc :

(i) Whether striking off the name of Mrs. A. Sharda,
Ex-Sweeper-cum-Peon from the rolls of the Bank
from 20-3-2007 is legal and justified ?

(i) To what relief the concerned workman is
entitleed ?

8. Evidence consists of the testimony of WW1 and
Ex. W1 to Ex. W6 on the petitioner’s side and testimouny of
MW110MW3 and Ex, M1 to Ex, M33 on the Respondent’s
side.

Points (i) & (ii) :

9. Heard both sides. Perused the reconds, documents
and evidence on either side. Both sides keenly argued in
terms of their pleadings. Prominent arguments on behalf of
the petitioner include that the mandatory requirements of
conditions in Clause-33 of the 8th Bipartite Settlement
having not been complied with by the Management in its
invocation effecting requiring the giving of three notices,
Notice should be in language known to the workman and
should also contain the particulars mentioned in the clanse.
The said conditions have to be strictly followed as held by
the Apex Court, Of the three notices required to be sent
only one is sent but not received by the workman. There is
malafides on the part of the Management to effect the

 cessation of the employment invoking the relevant clause.

The first two notices are in English. Notice is seen sent by
the Bank in the Ex. M2 address as well as in old-address
where the petitioner was not at ali. Ex. M2 address was
known to the bank. Notice was not sent to last known
address. MW?2 is not able to say how Ex. M2 was obtained.
According to him if notices were sent to the petitioner in
Ex. M2 address petitioner would have responded. It is only
by the additional typeset of documents filed by the
Respondent on 14-8-2012 that Ex. M15 {series}-Medical
Certificates were produced. According to MW3 the Medical
Certificates were produced only after 2004 giving rise to
the inference that the Branch Manager had not produced
the Medical Certificates to the higher authoritics before.
The case of the petitioner as pleaded is that she has
produced medical certificates. It is in evidence from the
testimony of MW?3 that petitioner proceeded on leave on
medical grounds. Paper publication is to be resorted to
only if service of notice in the last known address is not
possible. So question of paper publication being issued
does not arise for the invocation of the clause. The question
of petitioner’s health problem is not disputed.

10. Crucial arguments on behalf of the Respondent
are that this is not a case of dismissal or termination
attracting Section-2 A or 11A but attracts only Clause-33 of
the 8th Bipartite Settlement. Under Ex W-2 Medical
Certificate dated 31-7-2006 petitioner was fit to rejoin duty
but she did not join duty. There is sufficient compliance of
Clause-33 of the 8th Bipartite Settelement. The action is
legal and justified. Petitioner may have had good reason
but how long the Management can wait indefinitely. She
has not worked for the period 2003-2007. It is a small branch
with one Sub-Staff.

11. Reliance was placed on cither side to various
decisions of the Apex Court and High Courts. On behatf of
the petitioner reliance was placed on the decisions in :
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— Krushnakant B. Parmar Vs. Union of India and
Another (2012-3-SCC-178) wherein it was held
as*17. If the absence is the result of compelling
circumstances under which it was not possible
to report or perform duty, such absence cannot

be held to be willful. Absence from duty without

any application or prior permission may amount
to unauthorized absence, but it does not always
mean willful. There may be different eventualities
due to which an empioyee may abstain from
duty, including compelling circumstances
beyond his control like illness, accident,
hospitalization, etc. but in such case the
employee cannot be held guilty of failure of
devotion to duty or behaviour unbecoming of a
government servant”,

— V. C. Benares Hindy Universy and Others Vs.

Shrikant (2006-11-SCC-42) wherein it was held
as;
“31. An order passed by the statutory authority,
particularly when by reason whereof a citizen of
India would be visited with civil or evil
consequences must meet the test of
reasonableness. Such a test of reasonableness
vis-a-vis the principle of natural justice may now
be considered in the light of the decisions of
this Court”.

“54. This Court opined that right to life
enshrined under Article 21 would include the
right to livelihood and thus before any action
putting an end to the tenure of an employee is
taken, fair play requires that reasonable
opportunity to put forth his case is given and
domestic enquiry conducted complymg with the
principles of natural justice.”

“64. The fact situation obtaining in this case is
entirely different. Not only the respondent made
all attempts to join his duties, but, the situation
prevented him from doing so beyond his control.
Furthermore, in this case, the Vice-Chancellor
had no jurisdiction at all. Even the netification
dated 25-3-1998 had no application”.

Regional Manager, Central Bank of India Vs.
Vijay Krishna Neema and Others (2009-5-SCC-
567) wherein it was held as

“22. ......The appellant has merely produced a
photostat copy of the envelope. There was
nothing to show that the notice was sent under
registered cover with acknowledgement due™.

“23. Furthermore, there is npthing to show that
the fact that the Respondent has changed his
address was not known to the officers of the
Bank™.

12. On behalf of the Respondent reliance was placed
in the decision of the Supreme Court in :

— Bata Shoe Company (P) Ltd. Vs. Ganguty (DN)
and Others (1961-I-LLJ-303) wherein it held “The
proper course in our view was when the
registered notices came back unserved in the
case of these eleven workmen to publish notices
in their names in some newspaper int the regional
language with a wide circulation in Bihar
_ alongwith the charges framed against them”.

13. Ona consideration of the rival contentions and
on scrutiny of the materials on record I am led to the
conclusion that this is not a fit case to effect cessation of
the erployment of the petitioner invoking Clause-33 of the
th Bipartite Settlement. As rightly argued on behalf of the
petitioner that for invoking the clause the mandasory
conditions of the clause have to be adhered to strictly. All
of the noticés have not been in the language known to her.
The notices were being returned undelivered. The
addresses in which the notices were sent have not been
proved to be the last known address. There have been
more than one address of the Petitioner during her period
of unauthorized absence. Notices were sent in those
addresses. Admittedly they were not served but were being
returned un-scrved, where afler paper publication was
effected, despite all of which petitioner did not respond.
Thereafter Management was proceeding against the
petitioner treating the petitioner to have vacated office
under Clause-33 of the 8th Bipartite Settlement. It deserves
consideration whether in order to invoke Clause-33 of the
settlement should not there have been proper personal
service of the notices contemplated herein culminating ina
final notice being actually served on the petitioner. True,
when the notices are sent in the last known address by
Redg. Post Ack. Due and in language known to the
petitioner and the same being returned un-served it is lawful
to presume that the notices are duly served and thereupon
the invocatior of Clause-33 can be given cffect to.
According to MW2, a witness of the Respondent
Management if the notices were sent in Ex. M2 address the
same could have been served and the petitioner would
have responded the notices. Petitioner’s definite case is
that she has not received the notices and she has been
approaching the Branch Manager for being permitted to
join duty which was being denied by the Branch Manager
stating that direction from higher authority has not been
received. Again according to her in view of the said fact
there is no question of any notices being served upon her
or any publication being effected because she was
frequently reporting before the Branch Manager for joining
duty, which was not being allowed. The officials of the
Respondent, 3 in number, though examined, have not been
able to testify the case of the Management in a convincing
manner. To very many pertinent aspects of the case their
reply is that are not aware. According to MW3, petitioner
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was on leave on medical grounds which is categorical.
There is no dispute for the Management that petitioner
has had health problems as the reason for her absence but
her failure to obtain leave and the reason therefor and also
why she is not responding to the communications are the
questions. The fact that she has all along been maintaining
that she has been sick periodically ever since her kidney
surgery in 1990 such as stomach pain with health condition
becoming bad and immunity level going low. Presently she
is having only one kidney. She had been applying for leave
earlier which was being approved by the Management.
From 2003 onwards upto 2007 admittedly she has not
worked. But her case is that since December 2004, she has
been approaching the Branch Manager with medical
certificate for permission to join duty but it was being
declined which fact though is denied by the Management
has not been able to be substantiated by it on whose behalf

the witnesses examined as MW 1 to MW3 have no clearor.

categorical version to support. Admittedly the notices were
not received by the petitioner. It is especially to be noted
that in industrial adjudications, which are predominantly
fact finding bodies, the fact to be proved viz. service of
notices on the petitioner, had to be actually proved and
cannot rest on legal presumptions. Evidence Act provisions
do not have strict application in the area of industrial
adjudication. They at best provide tools of guidance for
application to find out the fact and fact alone. Here is the
matter of proof of actual service of notices on the petitioner
to invoke Clause-33 of the 8th bipartite Settlement, the
factum of Petitioner’s long absence requires to be proved
actually and not by presumptions. Her case is that she
never received any communication and is never a deserter.
No notice has been served to her in the oid address, As
{aid down in the decision of the Supreme Court in 20]12-3-
SCC-178, if the absence is due to compelling circumstances
such absence cannot be held to be willful even if without
application or prior permission. [n such cases the employee
cannot be held guilty of failure of devotion to duty. As
held in 2006-11-SCC-42, when an order passed by the
statutory authority visits a citizen with civil or evil
consequences the same must meet the test of
reasonableness vis-a-vis principle of natural justice. Again
vefore putting an end to the tenure of the employee in
fairness reasonable opportunity to put forth his case should
be given and a domestic enquiry should be conducted in
terms of principles of natural justice.

14. Herein, though the cessation of employment of
the petitioner was brought about under Clause-33 of the
8th Bipartite Settlement which is not tabooed in snitable or
appropriate cases, on the facts made out in this case it is
not deemed fit to extend the application of the provision of
the clause to the case of the petitioner in as much as the
conditions under the clause do not find satisfactorily
complied with. There is no sufficient service of two notices
successively culminating in the final notice on the petitioner.

So the presumption of proper service of the notices cannot
aptly be drawn in the case on hand so as to allow the
clause to work itself out to attain the object of antomatic
cessation of the employment of the petitioner. A proper
case to attract the application of the clause is not made out
on the facts of the case. Therefore, the impact of the clause
cannot be said to have worked out itself to attract automatic
cessation of the employment of the petitioner. A self
working clause or rule in order to work itselfout, should be
proved to have been fully satisfied as to the conditions on
which it works and which has to be with the required
efficacy, having regard to the object of the clause or
provisions viz. to safeguard the interest of the institution
against the employees unavailable in the institution owing
to frequently going on leave with or without permission or
leave. But in the application of the clause unless due care
and caution is bestowed, employees due to compelling
and avoidabie reasons, when may not be able to conform
to the rule for various eventualities shall not be put to
suffer, It is the ultimate justice, say, social justice, that has
to be prevail in any contingencies of human life in the
dispensation of which the concept of “reasonableness”
has vital role. Hence the order is vitiated and the same
carries no effect rendering itself a nullity for the reason the
impugned action fatls to the nature of a punitive punishment
of termination from service which is not in terms of Section
25F of the ID Act or after an enquiry. The petitioner is
therefore entitled to reinstatement with continuity of service
and all attendant benefits with back wages limited to 40%.

15. The reference is answered accordingly

(Dictated to the P.A., transcribed and typed by him,
corrected and pronounced by me in the open court on this
day the 3rd January, 2013).

A.N.JANARDANAN, Presiding Officer

Witnesses Examined :

For the 1st Party/ WWI, Smt. A, Sarada

Petitioner

For the 2nd Party/ MW1, Sri §. Prabakaran

1st Management MW?2, Sri 8. Gopalakrishnan
MW3, $ri T. K. Rathnam

Documents Marked :

On the Petitioner’s side :

Ex No, Date Description

Ex. W1 16082005  Letter issued by the
management

Ex. W2 31-07-2006 Medical Certificate issued by
the Government Doctor

Ex W3 31-12-2007  Representation of the
petitioner

Ex W4 0801-2008 Reply given by the

Respondent
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Ex No. Date Dcscnpuon Ex. No. Date Description
Ex W5 2008 i i ..
2009 ;)el;tli’:r::ru::::“wﬁ:r}l’-z ::;. ExMI1l  2603-1998  Letter from Petitioner to
the LD. Act ' Respondent—il!  health
i ) continues—will report for work
On the Management’s side : Medical Certificate when
o Date _ Description ExMiz  2307-1998 meﬂiform
— . -1 etter from petitioner to
Ex Ml 16082005  Letter from the Respondent to
o \ Respondent—Could not come
Peutlonecr;—_unauthonzfed for work due to health
absent—calling or condition from 09-02-1998 to
. explanation 22-07-1998—Enclosing
Ex M2 22-06-2006 - Letter from Chief Marager gf Medical Certificate—Fit to
Respondent Bank to th_elr resume duty on 23-07-1998
g?le‘"‘“ M"‘""g"fl mﬁm ExMI3 10081998 Reply of Petitioner to
with postal endorsement— Rﬁpondem .
Returned undelivered. ExMI4 21082002  HeadOffice Circular No, 7445/
Ex M3 20092006  Letter fromR jent (AGM) : ‘ PERIADMN(HRD}IZOOZ-OS!
to Petitioner—unauthorized ?002 18 the‘departmemal
absence instructions with
ExM4 27012005 Letter from Petitioner to ExMI5  2701-2005  Letter from Chief Manager,
Respondent—Could not come Allahabad Banl_t, Service
due to health condition— Branch, Chennai to DGM,
07-11-2004 40 26-01-2005 Zonal Offlc;e, Cl!cnnal
ExMS 22052006  Letier of the Senior Manager, ;‘.f;n""“gby the’”"""w‘ft’iloc“m“ﬁ““
Service Branch, Chennai to . )
Sri S. Prabhakaran, Manager, ExMi6  2801-2005 Leue_r from Chief Managerz
Allahabad Bank, Service Service Branch, Channai
Branch, Chennai addressed to DGM, Zonal
Ex M6 24-11-2004  Letter from Respondent to Office, Chenaai
Pe[i‘iongr_unau‘horized Ex M17 18-12-]'.992 Letter from Rcspondenl to
abse“ce___Retur'ned un- Pelilione:‘——)\bsenting from
detivered with Postal endorse- work withou! wnformation from
EXM7 10122003  Unanthorized absence without absence on various daicd
prior sanction—on various between  26-10-1992 to
dates from 30-07-2003 07-12-1992
ExM8 24092004 Letter from Respondent'to ExMI8 2481993 Letter from Respondent to
Petitioner—uonauthorized Pwmr—Nﬂ)SiADM!SM——
absence from 07-11-2003-—to Absenting from work from
resume duty with explanation 02-08-1993—with copy of
tal cover—“Left”"—
Ex M9 20.07-1998  Letter from Respondent to pos el
Petitioner—unauthorized Returned livered
absence from 09-02-1998 ExM19 19101993  Letter from Respondent 1o
without prior permission or Petitioner—MDS/ADM/570
sanction of leave—cailing for Absenting from work from
explanation—with  the 02-08-1993—with copy of
Acknowledgement of postal cover
Petitioner dated 30-07-1998 ExM20 10061994  Letter from Respondent to the
ExMI0 0603198  Letter from Petitioner to Petitioner-—unauthorized

Respondent—stating could
nol comm: for work due to health
condition and will report for
work soon,

absence from 02-08-1993
without proper leave
application and Medical
Certificate and to produce

464 GI2013—9
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Ex. No.

Date

Description

ExM21

Ex M22

Ex M24

Ex M25

Ex M26

Ex M27

Fx. M28

Ex M29

i M30

Ex M3l

Ex M32

Ex M33

19-03-1998

23-07-1998

15-02-20077

13-02-2007

29-03-2007

02-12-1993
09-01-2004

24-09-2004
27092004

22-06-20006

G7-04-1998

23407-1998

fitness certificate while joining
duty.

Letter from Respondent to
Petitioner—Absence from
duty from 09-02-1998.

Letter from Petitioner to
Respondent—Jaundice—
Stating will join duty within this
week,

Reply of Respondent to
Petitioner’s leiter dated
2307-1998. '

Copy of the letter from the
Respondent Bank addressed to
the petitioner in Tamil and
English with
acknowledgements.

Copy of the Dinamalar paper
publication in Tamil.

Copy of the letter (Page 48 to
Page 32) regarding
communication from Zonal
Office, Chennai to the
petitioner.

Letter from Petitioner to
Respondent.

Letter from Petitioner to
Respondent.

Postal Acknowledgement with
signature of petitioner in proof
ol service of respondent’s
letter—SRBRCH/SHAR/
UNAUB/03 dated 24-09-2004
addressed to Smt. A. Saradha
at 3, KK Kovil Street, Second
Street, Chetpet, Chennai-31.

Letter from Chief Manager
Service Branch to Smt. A,
Sarada, Chennai regarding
unauthorized absence.

Letter from Chief Manager to
the General Manager, Service
Branch, Chennai.

Lctter from one M. Vembuli to
Respondent-—complaint—
cheque given by the petitioner
returned—requesting to collect
the money from Petitioncr and
pay it to him.

Letter from Respondent Lo Dr.
Prabakar, Asian Hospital,
Madras-90.

% faeed, 17 5708, 2013

. I, 390.— 3T faam arfufm, 1947 (1947
F 14) F YR 17 F ATHS H FL1 TEHR TH T
o & % v wag Pt o T TR %
s, orEy 1 i slieife faam § S5 wER Aeife
sfyFroysm maea-11, 9veie & der (W wem
71572005 ) ) Yehli¥r At &, S BE3 TR E 16-1-2013
W gl |

[ € TH-12012/175/2003-378% 3R (H-11) ]
¥irer T, S Afywr
New Delhi, the 17th January, 2013

5.0. 390.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947) the Central
Government  hereby publishes the award (Ref. No. 715/
2005} of the Central Government Industrial Tribunal/Labour
Court-I1, Chandigarh now as shown in the Annexuse in the
Industrial Dispute between the employers in relation to the
management of Punjab and Sind Bank and their workman,
which was received by the Central Government on
16-1-2013.

[No. L-12012/175/2003-IR (B-I)]
SHEESH RAM, Section Officer

ANNEXURE

IN' THE CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURTL,
CHANDIGARH

PRESENT : SRI A. K. RASTOGI, Presiding Officer
Case No. LD. 715/2005
Registered on 25-8-2005

Shri Gurdip Singh,

S/o Sh. Dayat Singh,
VPQ Sangowal,

Teh. and Distl. Ludhiana

Versus

.. . Petitioner

The Senior Manager,
Punjab and Sind Bank,
DGM Office,

Near Kailash Chowk,
Ludhiana

APPEARANCES :
Tor the Workman

. . . Respondent

Sh.B. N. Sehgal
For the Managemcent Sh.J. 8. Sathi
AWARD

Passcd on 28-12-2012

Central Governinent vide Notification No, L-12012/
175/2003-IR(B-I1)) Dated 15-£2-2003, by exercising its
powers under Section 10 Sub-section (1) Clause (d) and
sub-section (2-A) of the Industrial Disputes Act, 1947
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(hercinafier referred to as * Act’) has referred the following

Industrial dispute for adjudication to this Tribunal ;
“Whether the action of the management of Punjab

and Sind Bank in terminating the services of.

Sh. Gurdeep Singh S/o Dayal Singh, Ex-Peon, Daily
wages basis w.e.f 24-8-2002 without any notice and
withoul any payment of retrenchment compensation
is legal and justified ? If not, what relief the concerned
workman is entitled to and from which date 7.

The case of the workman is that he had been
appointed Peon in the Punjaband Sind Bankon daily rate
basis at VPO Jaspal Banger w.ef. 6-8-1997 and was
transferred in June 2002 to another brarich of the bank at
Gill Read, Ludhiana. On 24-8-2002 his services were
tertinated in violation of the mandatory provision of
Section 25F of the Act and while terminating his services

his juniors in the same category were retained in service

and other workmen in the same categories were also
appointed after his termination. Thus the workman has
aileged the violation of Sections 25G and 25H of the Act
also. He has claimed his reinstatement with continuous
scrvice and back wages.

The claim was contested by the management and it
was alleged that the workman had been appointed to meet
the exigencies of the service and it is wrong o allege that
he had been transferred to Gill Road Ludhiana. At Gill Road
Ludhiana it was his fresh appointment and not transfer.
His services were not (crminated. He was simply not re-
caiplopyed when his services were not required. A daily
wager is not entitled to protection under Section 25F of the
Act. His appointment was not according to Rules and he
has no right to continuc in service. At present there is no
post of Peon. It was also denied that persons junior to the
workman were retained in the service or anyone was
cngaged afresh after the relieving of the workman,

Workman filed a replication to say that ke had been
appointed by a competent authority and his appointment
was not unautborized, Tt was further said thatevén a daily
wager is entitled to the protection of Section 25F of the Act
and the provisions of Section 25G and 25H also of the Act
cannot be violated in his casc.

In cvidence the workman examined himself while on
behalf of the management Jasvir Singh, Manager was
cxamined. The workman had summoned certain service
rccords which were not produced by the management and
it was alleged that the record is not available in the branch.
Management however filed tabulated statement as
Annexure R1 and R2 along with affidavit.

1 have heard the learned counsel for the parties and
peruscd the evidence on record. It was argued by the
icarned counsel for the management that the appointmem
of the workman was not according to Rules hence, he is
not cutitled to the protection of Section 25F of the Act. I do

_not agree with the learned counsel on this proposition of

law. In Headmaster Government High School Behrana Vs.
Ajit Singh and another 2003 (5) SLR 766 cited by the kearned
counsel for the management the Hon’ble High Court has
nowhere laid down that the provisions of Section 25F of
the Act are not applicable to the case of a workman, who
had made an entry into the service from backdoor. The
Hon’ble Court has denied the right of reinstatement to
such a workman. In Srirangam Cooperative Urban Bank -
Limited Vs. Labour Court Madurai 1996 (2) LLJ 216 a
Division Bench of the Madras High Court held that whether

_the appointment was made in accordance with the law or

not, does not make any difference, and what is of relevance
is the fact of employment and not the legality or otherwise,
of it. Similarly a Division Bench of Madhya Pradesh High
Court in Rajesh Kumar Vs. State of Madhya Pradesh (1994)
2 LLJ 320 held that termination of the empioyment of a
probationer or of an invalidly appointed worker will be
‘retrenchment’ because aninvalid appointmentis o one
of the exceptions to the provisions of the main definition
of ‘retrenchment’. )

The learned counsel for workman argued that the
services of the workman were terminated without complying
the provisions of Section 25F of the Act. But [ am of the
view thal nccessary requisite for the applicability of Section
25F has not been pleaded even, by the workman. It has not
been plcaded that the workman had completed the
continuous service of not less than one year or he has
served 240 days within 12 calendar months preceding the
date of his termination, Against it, the management has
alleged that the engagement of the workman was need-
based. The management witness in his affidavit has stated
thal the workiman had been engaged in different branches
of the bank intermittently to meet the exigency of service
and further that the workman did not render 240 days of
service in continuity during any span of time. Thus until it
is pleaded and proved that the workman has been in
continuous service of not less than one year of the
management the workman cannot claim the protection of
Section 25F of the Act.

The workman has alleged the violation of Sections
25G and 25H of the Act but there is no evidence that any
person junior to the workman was retained at the time of
his disengagement. Hence no violation of Section 25G is
proved.

With regard (o the violation of Section 25H of the
Acl there is some evidence but the violation of Section
25H is not in the ambit of the reference. The reference is
about the termination of the service of the workman without -
any notice and without any payment of retrenchment
compensation. The Hon'ble Punjab and Haryana High
Court has laid down in Kamal Central Co-operative Bank
Vs. Presiding Officer Industrial Triwmnat-com-Labour Court
1994 LLR 248 that the re-employment in terms of Section
25H of the Act pre-supposes a valid termination in the first
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instance and, therefore, constitutes a different cause of
action and can be gone into by the Labour Court only if the
reference is to be made in this regard but not octherwise. It
cannot be described as a matter incidental to the dispute
relating to termination,

From the above going discussion it is thus clear that
the workman has failed to plead even, his entitlement to
the protection of Section 25F of the Act. Hence it cannot
be said that the action of the management of the Bank in
termination his service without any notice and without
any payment of retrenchment compensation is illegal and
unjust. The reference is answered against the workman.
Let two copies of the award be sent to the Central
Government for further necessary action.

ASHOK KUMAR RASTOGI, Presiding Officer
=2 faeely, 17 SFET, 2013

FII. 3913l e sffm, 1947 (1947
W OI7) WU 17 B A0 °, R G@ER FET
HieE e ¥ F ek a B Yag (A it T FHeR
% 99, siEy ¥ fafis s faag o S50 w@R
s siftrroysm -1, faooll ® YR (Wad
|ET 79/2011) H FHIE T 2, N BT WER B
17-1-2013 %t 9 530 o1 |

(4 Tet-12012/151/2001-3T% &R (FA-11) ]
wier M, e sfywi

New Delhi, the 17th January, 2013

8.0. 391.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947, the Central
Government hercby publishes the Award (Ref. No. 79/2011)
of the Central Government Industrial Tnbunal-cum-Labour
Court-1, Delhi, now as shown in the Annexure, in the
Industrial Dispute between the employers in relation to the
management of . Indian Overseas Bank and their workman,

which was received by the Central Government on

17-1-2013.

[No. L-12012/151/2001-IR (B-1)]
SHEESH RAM, Section Officer

ANNEXURE

BEFORE DR R. K YADAV, PRESIDING
OFFICER, CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL NO. 1,
KARKARDOOMA COURTS
COMPLEX, DELHI

1. D. No., 79/2011

Shn Suresh Pal

S/0 Sh. Dhara Jeet Singh,
R/0410, Civil Lines North,
Muzaffarnagar-251001

Versus

The Regional Manager,

Indian Overseas Bank,

LIC Building, Opp. University Office,
Mangal Pandey Nagar,

Meerut (UU.P)—-250001 ... Management

AWARD

A casual labour was engaged by Indian Overseas
Bank (in short the bank) in its branch at Muzaffar Nagar,
U.P. to do casual jobs. He was engaged often and then. His
engagement started somewhere in 1992 and lasted till
October, 2000. When he was not engaged any further he
raised a dernand on the bank for reinstatement of his service.
When his demand was not conceded to, he raised an
industrial dispute before the Conciliation Officer, Since the
bank contested the claim, conciliation proceedings ended
into a failure. On consideration of failure report, submitted
by the Conciliation Officer, the appropriate Government
referred the dispute to this Tribunal for adjudication, vide
order No. L-12012/151/2001-IR (B-II), New Delhi dated
29-11-2001 with following terms :

“Whether action of Regional Manager, Indian
Qverseas Bank, Meerut in terminating the service of
Suresh Pal with effect from 17-10-2000 is fair and
Justified 7 If not, whal relief he is entitled to 77

2. Claim statement was filed by the casual labour,
namely, Shri Suresh Kumar pleading therein that he
employed as labour by the bank. He joined his service on
23-4-1992. He served the bank (o entire satisfaction of his
superiors. He was paid less wages, then the wages meant
for the post of messenger. He worked continuously without,
any break. His services were terminated on 14-10-2000,
when he demanded his wages for the month of September,
2000. Provisions of Section 25F of the Industrial Disputes
Act, (in short the Act) were not complied with. Termination
of his services is illegal and against the industrial law. He
claims reinstatements in service with continuity and full
back wagcs.

3. Claim was demurred by the bank pleading that the
claimant was engaged on casual basis, in case of exigencies
to serve drinking water to (he staff. He was paid at the rate
of Rs. 50.00 per day. He never worked as a messenger.
Recruitment process was not followed, when claimant was
engaged. The claimant never rendered continues service
with the bank. It does not lic in his mouth that he joined
service on 23-4-1992. His services were dispensed with on
14-10-2000. There was no question of complying with the
provision of Section 25F of the Act, since the claimant had
not rendered continuious service of 240 days. His claim for
re-instatement in service with continuity and full back wages
is unfounded. It may be dismissed being devoid of merit,
pleads the bank.

4, Vide order No. Z-22019/6/2007-1R (C-II), New Delhi
dated 11-2-2008, case was transferred (o Central
Government Industrial Tribunal No. 2, New Delhi, for
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adjudication, by the appropriate Government. It was
retranferred to this Tribunal, for adjudication by the
appropriate Government, vide order No. Z-22019/6/2007-
IR (C-II), New Delhi dated 30-3-2011.

5, Claimant examined himself in support of his claim,
Shri Peeru Singh, Assistant Manager, was brought in the
witness box by the bank. No other witness was examined
by either of the parties.

6. Arguments were heard at the bar. Claimant opted
mttoadvanoeoralarguments He filed written submission,
Shri Suresh Pal, authorized representative, assisted by
Shri Peeru Singh, Assistant Manager, raised his
submissions onbehalf of the bank. [ have given my careful
consideration to the arguments advanced at the bar and
cautiously perused the record. My findings on issues
involved in the controversy are as follows. '

7. The claimant unfolds in his affidavit Ex. WW-1/A
tendered as evidence, that he was engaged by the bank on
23-4-1992 as a messenger. He continnously served the bank
up to 14-10-2000. On this point Shri Pecru Singh projects
that the claimant was engaged by the bank on daily wages
to serve water to the staff. His wages were paid for actual
days of work. Out of facts unfolded by the claimant and
those projected by Shri Peeru Singh, it came to light that
the claimant was engaged by the bank for casual jobs. He
was ‘paid for actual days he worked with the bank.
Consequently it is clear that relationship of emplayer and
employee existed between the bank and the claimant.

8. The claimant presents that he served the bank
contimaously from 1992 tifl the year 2000. According to him
there was no break in his service. Contra to it Shri Pecru
Singh presents that he was engaged by the bank often and
then in case of exigencies. Consequently it is emerging
over the record that there is a dispute on the fact that the
claimant rendered continuious service with the bank for a
period of 240 days in any of the calender year. For an answer
10 the preposition, it would be construed as to what term
*continuous service™ means. *Continuous Service™ has
been defined by Section 25B of the Industrial Disputes
Act, 1947 (in short the Act). Under sub-section (1) of the
said section, “‘continuous service for a period"” may
comprise of two period viz. (i) uninterrupted service, and
(i) interrupted service on account of (a) sickness, (b)
authorized leave, (c) an accident, (d) a strike which is not
legai, (€) a lock-out, and (f) a cessation of work that is not
due to any -fault on the part of the workman, shall be
included in the “continuous service™. Sub-section (2) of
the said section introduces a fiction to the effect that even
if a workman is not in “continuous service” within the
meaning of clause (1) for a period of one year or six months,
he shall be deemed to in continuous service for that period
under an employer if he has actally worked for the days
specified in clauses (a) and (b) thereof. In Vijay Kumar
Majoo (1968 Lab. I.C. 1180) it was held that one year’s
period contemplated by sub-section (2) furnished a unit of
measure and if during that unit of measure the period of

i

service actually rendered by the workman is 240 days, then
he can be considered to have rendered one year’s
continuous service for the purpose of the section. The
idea is that if within a unit period of one year a person had
put in at least 240 days of service, then he must get the
benefit conferred by the Act.

9. To discharge onus to prove continuous of one
year, the claimant places reliance on Ex. MW-1/1 proved by
Shri Pecru Singh. Shri Peeru Singh details in Ex. MW-1/1
the period for which he was engaged from August, 1999 tili
August, 2000, When this document is perused, it came to
light that the ciaimant was engaged for 250 days from
August, 2000 till September, 1999, preceding 12 months
from the date of termination of his service. Thus it is
emgrging over the record that as per own admission of the
bank, the claimant rendered 250 days service in preceding
12 months from the date of his discngagement.

10. Question would be as to whether disengagement
of the claimant amount to retrenchment of his service, For
an answer to this proposition definition of the terin’
‘retrenchment’ is to be construed. Definition of the term
“retrenchment” enacted by Section 2 (00) of the Act is
extracted thus :

“(oo) ‘retrenchment’ means the termination by the
employer of the services of a workman for any
reason whatsoever, otherwise than as a
punishment inflicted by way of discip?mary
action, but docs not include :

(a) volumary retirement of theworkman or

(b) retirement of the workman on reaching the
age of superannuation if the contract of
employment between the employer and the
workman concerned contains a stipulation
in that behalf; or

(bb) termination of the services of the workman
as a result of the non-renewal of the contract
of employment between the employer and
the workman concerned on its expiry or of
such contract being terminated under a
stipulation in that behalf contained therein;
or

(c) termination of the services of a workman on
the ground of continved ill-health™

11. Definition of retrenchment is very wide and in
two parts. The first part is exhaustive, which lays down
that retrenchment means the termination of the service of a
workman by the employer “for any reason whatsoever”
otherwise then as a punishment inflicted by way of
disciplinary action. Thus main part of the definition itself
excludes the termination of service, as a measure of
punishment inflicted by way of disciplinary action from
the ambit of retrenchment. The second part further excludes
{i) voluntary retirement of the workman, or (ii) retirernent of
workman on reaching the age of superannuation, or (iii}
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termination of the service of a workman as a result of non-
renewal of contract of employment, or (iv) termination of
contract of employment in terms of a stipulation contained
in the contract of employment in that behalf, or (v)
termination of service on the ground of continued ill health
of the workman. Reference can be made to the precedents
in Avon Services (Production Agencies) (Pvt ) Ltd. {1979
(H1.LJ 1] and Mahabir [1979 (1) LLI 363},

12. As projected above termination of the claimant
for whatsoever reasons, other than those which falls within
the exceptions provided in main part or second part of the
definition, amounts to retrenchment. Thus it is crystal clear
that disengagement of the claimant with effect from August,
2000 amount to retrenchment. Since the claimant had
rendered continuous service of 250 days in preceding 12
months from the date of retrenchment of his service,
provisions of Section 25F of the Act came into play. Since
no notice for a period of one month or pay in lieu thercof
and retrenchment compensation was given, termination of
his services was violative of provisions of Section 25F of
the Act.

13. Claimant proiects that he was in continuouns
service of the bank since 1992 while the bank disputes that
proposition, Documents relied by the claimant, which are
Ex. WW-1/54 to Ex. WW-1/62 and Ex. WW-1/43, highlight
that the claimant was engaged by the bank often and then
since 1992 till 2000, Claimant probablize a proposition that
he was engaged by the bank from 1992 till 2000. Though
onus is cast on the employee to prove continuity of service
with the employer, vet there are certain circumstances
wherein the Tribunal may draw an adverse inference for
non-production of record by the eruployer. The Apex Court
in R M. Yeallati [2006 (1) SCC 106] ruled as foliows ;

** Analyzing the above decisions of this court, it is
clear that the provisions of the Evidence Act in terms
do not apply to the proceedings under Section 10 of
the Industrial Disputes Act. However, applying
general principles and on reading the aforesaid
judgment, we find that this court has repeatedly taken
the view that the burden of proof is on the claimant
to show that he had worked for 240 days in a given
year. This burden is discharged only upon the
workman stepping in the witness box. This burden is
discharged upon the workman adducing cogent
evidence, both oral and documentary. In cases of
termination of services of daily waged eamner, there
will be no letter of appointment or termination. There
will also be no receipt or proof of payment. Thus in
most cases, the workman can only call upen the
employer to produce before the court the nominal
muster roil for the. given period, the letter of
appointment or termination, if any, the wage register,
the attendance register etc. Drawing of adverse
inference ultimate would depend thereafter on facts
of each case. The above decisions however make it
clear that mere affidavits or self-serving statements

made by the claimant/workman wil} not suffice in the
matter of discharge of the burden piaced by law on
the workman to prove that he had worked for 240
days in a given year. The above judgments further
lay down that mere non-production of muster rolls
per se¢ without any plea of suppression by the
claimant workman will not be the ground for the
Tribunal to draw an adverse inference against the
management. Lastly, the above judgments lay down
the basic principle, namely, that the High Court under
Article 226 of the Constitution will not interfere with
the concurrent findings of fact recorded by the
labour court unless they are perverse. This exercise
will depend upon facts of each case.”

The above position was again reiterated in receni
Jjudgements in Shyarmal Bhowmik [2006 (1) SCC 337], Sham
Laj [2006 V1 Ad (SC) 17 and Gangaben Lajibhai and others
[2006 VIAD (8C)31].

i4. As pointed out above the bank had not preduced
the entire record, which was in its possession. The claimant
produced pheto copy of the document, originals of which
were with the bank. Despite the demand, originals were not
produced. Therefore, it is a casc of adverse infercnce
against the bank. Placing reliance on proposition of law,
referred above it is, ruled that the claimant has been able to
establish that he was in continuous service or the bank
since 1992. As projected above his services were dispensed
in violation of the provisions of Section 25F of the Act. In
Uma Devi [2006 (4) SCC 1] the Apex Court considered the
proposition as to whether the persons who got employment,
without following of a regular procedure or ¢ven from the
back door or en daily wages can be ordered 1o be made
permanent in their posts, to prevent regular recruitment to
the posts concerned. Catena of decisions over the subject
were considered and the court declined the submissions
of the workmen to be made permanent on the posts which
were held by them in temporary or ad-hoc capacity for a
fairly long spell. The Court ruied thus

“With respect. why should the State be allowed to
depart from the normal rule and indulge in iemporary
employment in permanent posts ? This Court, in our
view, 1s bound to insists on the State making regular
and proper recruitments, and is bound not Lo
enceurage or shut its eyes to the persisient
transgression of the mles of regular recruitment. The
direction to make permanent the distinction between
regularization and making permanent, was not
emphasized here can only encourage the State, the
model employer, to flont its own rules and would
confer unduc benefits on a few at the cost of many
wailing to complete. With respect the directions made
in Piara Singh [1924 (4) SCC 118] is (o some extent
inconsistent with the conclusion in para 45 of the
said judgement therein. With great respect, it appears
to us that the last of the directions clearly runs counter
to the constitutional scheme of employment
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recognized in the earlier part of the decision. Really,
it cannot be said that this decision has laid down the
law that all ad-hoc, temporary or casual employees
engaged without following a regular recruitment
procedure should be made permanent”

15. When termination of service of an employee is
found to be violative or provisions of Section 25F of the
Act, under normal course he is entitled for reinstatement in
service. However when the employee was engaged in
service dehors recruitment rules, his claim for reinstaternent
in service cannot be said to be well founded.

16. In P Chandra Shekara Rao others [2006 (7) SCC
488} the Apex Court referred Uma Devi's Case (Supra) with
approval. 1 also relied the decision in a Uma Rani {2004 (7)
SCC 112] and ruled that no regularization is permissible in
exercise of statutory powers conferred in Article 162 of the
Constitution, if the appointments have been made in
contravention of the statutory rules. In Somveer Singh
[2006 (5) SCC 493) the Apex Court ruled that appointment
made without following due procedure cannot be
regularized. In Indian Drugs and Pharmaceuticals Lid. (2007
(7) 8CC 408] the Apex Court reiterated the law and
announced that the miles of recruitment cannot be relaxed
and court cannot direct regularization of temporary
employees dehors the rules, nor can it direct continuation
of service of a lemporary employee (whether called a casual,
ad-hoc or daily rated employee) or payment of regular
salaries to them,

17. in Uma Devi (supra) it was laid down “when a
person enters a temporary employment or get engagement
as contractual or casual worker and the engagement is not
based on a proper selection as recognized by the relevant
rules or procedure, he is aware of the consequence of the
appointment being temporary, casual or contractual in
naturce. Such a person cannot invoke the theory of legitimate
cxpectation for being confirmed for the post, when an
appointment to the post could be made only by following
a propet procedure or selection in any concerned cases, in
consul{ation with the public service comumnission. Therefore,
the theory of legitimate expectation cannot be successfully
advanced by temporary, contractual or casual employees.
It cannot also be held that the State held out any promise
while engaging these persons ither to continue them where
they are or to make them permanent. The State cannot
constitutionally make such a promise. It is also obvious
that the theory cannot be invoked to seek relief of being
madc permanent in the post. In view of those precedent
neither continuance nor regularisation of services of the
claimants can be ordered, since it would amount to back
door entry into Government job™.

18. As deposed by Shri Peeru Singh, the claimant
was cngaged in case of exigencies. There is no two opinion
that the claimant was engaged by the bank in violation of
recruitment rules. In case claimant is ordered to be
reinstated in service, it would amount to back door entry in
Government job. Hence I do not find it expedient to order

for reinstatement in service, in favour of the claimant, Award
of compensation in lieu of reinstatement would meet the
ends of justice. To ascertain quantum of compensation,
precedents are to be taken note of The Apex Court and
High Couris dealt with the issue of award.of compensation
fn catena of decisions, when reinstatement in service was
not found expedient. Those precedents may help the
Tribunal in ascertaining the quantum of compensation,
which may be awarded to the claimant. In S. S. Shetty [1957
(I1yLLI 696) the Apex Court indicated some relevant factors
which an adjudicator has to take into account in computing
compensation in lieu of reinstatement, in the foilowing
words : '

“The industrial Tribunal would have to take into
account the terms and conditions of employment,
the tenure of service, the possibility of termination
oftheemployment at the instance of either party, the
possibility of retrenchment by the employer or
resignation or retirement by the workman and even
of the employer himself ceasing to exist or of the
workman being awarded various benefits including
reinstatement under the terms of future awards by
industrial Tribunal in the event of industrial disputes
arising between the parties in future ....... In computing
the money value of the benefits of reinstatement, the
industrial adjudicator would also have to take into
account the present value of what his salary, benefits
etc. would be: tilf he attained the ape of superannuation
and the value of such benefits would have to be
computed as from the date when such reinstatement
was ordered under the terms of the award.

Having regard to the considerations detailed above,
it is impossible to0 compute the money value of this benefit
of reinstatement awarded to the appellant with mathematical
exactitude and the best that any tribunal or court would do
under the circumstances would be to make as correct as
eslimate as is possible bearing, of course in mind all the
relevant factors pro and con™.

19. A Divisional Bench of the Patna High Court in B,
Choudhary (1983) Lab, 1. 1755 (1758) deduced certain
guidelines which have 10 be borne in mind in determining
the quantum of compensation viz. (i) the back wages
receivable (i) compensation for deprivation of the job with
future prospect and abtainability of alternative
effiployment; (iii) employee’s age (iv) Length of service in
the establishment {v) capacity of the employer to pay and
the nature of the employer’s business (vi} gainful
employment in mitigation of damages; and (viii)
circumstances leading to the disengagement and the past
conduct. These factors are bnly illustrative and not
exhaustive. In addition to the amount of compensation, it
is also within the jurisdiction of the Tribunal to award
interest on the amount determined as compensation.
Furthermore, the rate of such interest is aise in the
discretion of the Tribunal. Reference canbe made to Tabesh
Process, Shivakashi [19891.ab1.C. 1887].

’
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20. In Assam Qil Co. Ltd. [1960 (1)LL) 587} the Apex
Court took into account countervailing facts that the
emplover had paid certain sums to the werkmen and her
own earning in the alternative emplayment and ordered
that “it would be fair and just to direct the appellant a
substantial sum as compensation to her”. In Utkal
Machinery Ltd. [1966 (1} LLJ 398] the amount of
compensation equivalent to two years salary of the
employee awarded by the industrial Tribunal was reduced
by the Supreme Court to an amount equivalent to one year
salary of the employee in view of the fact that she had been
in service with the employer only for 5 months and also
took into consideration the unusual manner of her
appointment at the instance of the Chief Minister of the
State. In A. K. Roy [1970 (1) LLJ 228] compensation
equivalent to two years salary last down by the workmen
was held to be fair and proper to meet the ends of justice.
In Anil Kumar Chakaraborty [1962 (1) LLJ 483] the Count
converted the award of reinstaternent into compensation
of a sum of Rs. 50000 as just and fair compensation in full
satisfaction of all his claims for wrongful dismissed from
service. In O. P Bhandari [1986 (1I) LLY 509}, the Apex Court
observed that it was a fit case for grant of compensation in
view of reinstatement. The Court awarded compensation
equivalent to 3.33 years salary as reasonable. In M. K.
Aggarwal [1988 Lab. [.C. 380], the Apex Court though
confirmed the order of reinstatement yet restricted the back
salary to 50% of what would otherwise by payabie to the
employee. In Yashveer Singh [1993 Lab. 1.C. 44) the court
directed payment of Rs. 75000 in view of reinstatement
with back wages. In Naval Kishro [1984 (I[) LLJ 473) the
Apex Court observed that in view of the special
circumstances of the case adequate compensation would
be in the interest of the appellant. A sum of Rs. 2 lac was
awarded as compensation in lieu of reinstatement. In Sant
Raj [1985 (1I) LLJ 19) a sum of Rs. 2 lac was awarded as
compensation inlicu of reinstatement. In Chandu Lal {1985
Lab. 1.C. 1225) a compensation of Rs. 2 lac by way of back
wages in licu of reinstatement was awarded. In Ras Bihari
{1988 Lab. 1.C. 107} a compensation of Rs. 65000 was granted
in fien of reinstatement, since the employee was gainfully
employed elsewhere. In V. V. Rao [1991 Lab 1.C. 1650] a

compensation of Rs. 2.50 lac was awarded in lieu of

reinstatement.

21. As projected above the claimant was engaged by
the bank in violation of the recruitment rules, Taking into
account long service rendered by the claimant, the fact
that he had to contest litigation for more than a decade and
his prospect of future employment. [ am of the view that an
amount of Rs. One lac as compensation would meet the
ends of justice. Therefore, in lieu of his reinstatement in
service, a compensation of Rs. One lac is awarded to the
claimant. Award is, therefore, passed in favour of the
claimant and against the bank. It be sent to the appropriate
Government for publication.

Dr, R, K. YADAV, Presiding Officer
Dated : 24-12-2012
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New Delhi, the 17th Janudry, 2013

S5.0. 392—In pursuance of Section 17 of the
Intustrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No.CGIT-2/
50/2006) of the Central Government Industrial Tribunal-
cum-Labour Court-I1, Mumbai, now as shown in the
Annexure, in the Industrial Dispute between the employers
in relation to the management of Central Bank of India and
their workman, which was received by the Central
Government on 17-1-2013,

[No. L-12011/5072006-IR (B-TI)]
SHEESH RAM, Section Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL NO. 2, MUMBAI

PRESENT:
K. B. KATAKE, Presiding Officer
Reference No. CGIT-2/50 of 2006

Employers in relation to the management of Central
Bank of India

The Assistant Manager
Central Bank of India
Mumbai Main Office,
M. G Road,
Mumbai-400 023

AND
Their Workimen

The National General Secretary,
All India Central Bank Bahujan
Samaj Karmachari Union,

CBI, Mumbai Main Office,
Ground Floor,

Fort,

Mumbai-400 023

APPEARANCES :

For the Employer Mr. L.L. D'Souza,

Representative

For the Workman Mr. J. H. Sawant, Advocate
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Mumbai, dated the 8th November, 2012
AWARD PART -1

The Government of India, Ministry of Labour &
Employment by its Order No. L-12012/50/2006-1R. (B-II),
dated 4-9-2006 in exercise of the powers conférred by clause
(d) of sub-section (1) and sub-section Z(A) of
Section 10 of the Industrial Disputes Act, 1947 have referred
the following industrial dispute to this Tribunal for
adjudication :

“Whether the action of the management of Central
Bank of India, Mumbai, Main Office, Mumbai in
imposing the punishment of dismissal from service
on Shri Chandrakant Koli, Clerk: is legal and
Justified ? Ifm,whatreleShnChandrakant Koliis
entitled to 7"

2. Afier receipt of the reference both the parties were
served with notices. In response to the notice the second
party has filed his statement of claim at Ex-5. Acconding to
him he is permanent employee of the first party serving as
aClerk we.f 1984. According to him the management by its
memorandum dated 23-11-1992 kept him under suspension
we.f 13-11-1992 pending investigation in the criminal case
filed against by the management. The said suspension
order was revoked by the management by its order dated
30-12-1997 and he was allowed to resuune his duty. They
also paid the amount of full wages for the period of his
suspension by adjusting the subsistence allowance. The
first panly management served him with a charge sheet dt,
7-7-1995 alleging that he had stolen bankers cheque leaves,
prepared false vouchers, forged signatures in the seven
transactions and committed a fraud to the extent of
Rs, 4,66,000. The first party management conducted

disciplinary proceeding on the similar charges levelled

against him in the criminal case pending before
requested io stay the inquiry proceeding till the decision
of criminal court, the inquiry officer proceeded with the
inquiry proceeding. Both the proceedings proceeded
simultaneousty. The first party management did not allow
the second party workman to engage an advocate. Inspite
of the request of second party, the first party did not produce
the original documents in the inquiry proceedings. Inquiry
Officer has violated the Principles of Natural Justice. The
charge sheet was not accompanied with documents, list of
witnesses. The documents were not duly proved. No
documentary or oral evidence was duly taken on record.
No witness was offered for cross examination. The inquiry
proceedings oontamonlyconversmnbetweenthepames
present in the inquiry.

3. The disciplinary authority had agreed with so
called findings of 10 and issned show cause notice dt.
23-10-1999 asking the second party workman t0 show canse
as to why punishment of dismissal should not be imposed

464 GI/2013—10

against him, The second party workman requested no to
impose such a punishment as it wis not all warranted

There was violation of principles of natural justice. Inspite

of that the management dismissed the second party from

the service. The appellaic authority rejected the appeal of
the second party. The Metropolitan Magistrate Ballard Pier

Mumbei acquitied the second party workman of the charges

under Sec. 381, 467, 468,471,421 5/w 120 (b) r/w 34 IPC. The

first party management did not give any wéightage to the

order or MM. Therefore second party has raised industrial

dispute for reinstatemnent. As conciliation failed, on the

report of ALC ©, the refe: :noe was sent to this Tribunal,

The workman therefore prays that the order of his dismissal

be set aside and he be reinstated in the service with full

back wages wee.f. 13-11-1999.

4, The first party management resisted the statement
of ciaim vide their written statement at Ex-6. According to
them the second party workman while working in Foreign
Bills Department at Main Office, Mumbai committed certain
serious acts of misconducts of criminal nafure and Bank
had filed FIR with the Police and he was arrested and
detained by the Police, Bank suspended and initiated
inquiry against him. The management was waiting for 3
years for conclusion of criminal trial. However as trial was
not even commenced within three years, they appointed
inquiry officer and inquiry was proceeded with. The charge
sheet was served on the second party. He filed his reply.
The inquiry officer allowed him to be represented by defence
representative of his choice. Acoordingly the second party
workman has appointed Mr. Joshi as his defence
representative. The copies of documents and papers were
given to the workman. As the onginal documents were
lying in the criminal case, they could not be produced in
the inquiry proceedings. However ce.i..fied copies of the
said original documents were produced i record. As the
entire case was based on documentary evidence, the first
party did not lead any oral evidence. Sufficient opportunity
was given to the workman to defend himself through his
defence representative.

.5, The inquiry was concluded. The Inguiry Officer
found the charges of theft of cheque leaves and frand
proved against the second party causing loss to the Bank
10 the tune of Rs. 4,66,000. The IO has submitted his report
and findings to the management. Management sent the
copy with show canse notice to the worlonan. The workman
submitted his say to it, Hearing was given to the workman.
However as charges against the workman were found very
serious, the management found it fit to dismaiss the workman
from the service. According the disciplinary authority vide
their opder dt. 13-11-1999 dismissed the workman from
service. His review application so also appeal came to be
turned down. According to them the inquiry was fair, just
and proper. The findings of the IO are not perverse.
Therefore they pray that the reference be dismissed with
cost. -
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6. Following are the issues for any determination. I
record my findings thereon for the reasons to follow :

S Issues Findings
No.

l.  Isinquiry fair and proper ? " Yes

2. Isfindings perverse 7 No

REASONS
IssueNo. 1:

7. The second party has challenged the inquiry on
the ground that the first party and the inquiry officer has
not stayed the inquiry proceeding till decision of the criminal
case pending against him in the Court of Metropolitan
Magistrate. The second party has also challenged the
inguiry on the ground that, there was violation of principles
of natural justice as no witness was offered for cross
cxamination. In this respect the fact is not disputed that
the management has not cxamined any witness in the
departmental inquiry. Therefore question of offering the
witness for cross examination does not arise. In respect of
stay to the inquiry proceedings tifl the decision of the
criminal case, Ld. Adv. for the first party submitted that the
inquiry proceeding has no concern with the criminal case
as standard of proof is altogether different in the criminal
case where the charges are required to be proved beyond
reasonable doubt, whereas in a departmental inquiry
preponderance of probability suffice the purpose. In
support of his argument, the Ld. Adv. for the first party
resorted to Apex Court ruling in Noida Enterprises Assm.
V/s. Noida & Ors. wherein the Hon'ble Court observed
that

“The standard of proof required in departmental
proceedings is not the same as required to prove a
criminal charge and even if there is an acquittal in the
criminal proceedings, the same does not bar
departmental proceedings.”’

8. In the light of the observation of Hon’ble Apex
Court the 1d. Adv. rightly submitted that, in the light of
difference in standard of proof, departmental inquiry need
not be stayed during pendency of the criminal case. Thus
the point raised on behalf of the second party is devoid of
merit that departmental inquiry was required to be stayed
till the decision of the criminal case.

9. In this respect the ld. Adv. for the first party further
submitted that the second party workman has admitied in
his cross at Ex-13 that, he had received the charge sheet dt.
7-7-1995. He also admitied that the copy of the charge
sheet on record at Ex-15 is the same. He also admitted in his
crossthat Mr. A, V. Joshi a Clerk in Mandvi Branch was his
defence representative. He also admitted in his cross that
copies of the documents produced in inquiry proceedings
were given to him, He also admitted his signatures and
signatures of his defence representative on various pages

of inquiry proceedings. Those pages are collectively
exhibited as Ex-16. He has also admitied in his cross that
copy of inquiry report was given to him and opportunity
was also given to him to file his say on the inqutry report
and findings thercon, He further admitted in his cross that
before passing the order of dismissal the disciplinary
authority had given him an opportunity of hearing and

. thereafier he was dismissed. He had also filed review petition

and the same was rcjected. In this respect the Id. Adv. for
the first party submitted that the Inquiry Officer is no more
and the other witness also could not be traced out. He
submittcd that the matter is very old. The inquity started in
the year 1996 and was concluded in the year 1999. Most of
the officers arg retired. Some have expired. Therefore, it is
practically impossible to examine either the 1O or any other
officer and the matter has to be decided on the basis of the
documentary evidence on record. The documents on record
especially the pages of Inquiry proceedings were admitted
by sccond party witness in his cross examination and they
are ¢xhibited. In short there is no violation of principles of
natural justice. The 10 has followed due procedure while
conducting the inquiry. The copics of all the papets on
which the management relied were given 1o the workmen
and fair and proper opportunity was given to the workman
to defend himseif in the inquiry proceedings. In the
circumstances, I hold that the inquiry was fair and proper.
Accordingly [ decide this issue no. 1 in the affirmative.

Issue No. 2:

10. The Inquiry Officer has recorded the findings in
the light of evidence on record. Most of the evidence on
record are documentary evidence. He recorded findings
consistent with the evidence on record. There s no anomaly
or discrepancy in the facts and circumstances on record.
They are quite consistent with the findings of the 10.
Therefore | held that the findings of the IO cannot be
called perverse. They are quite just and proper. In the
circumstances, it needs no more discussion to record the
negative findings on this issue no. 2. Accordingty 1 hold
that findings of the Inquiry Officer are not perverse. Thus
I decide the issue no. 2 in the negative. In the light of
above discussions I hold that inquiry is fair and proper
and findings of the IO are not perverse. I direct the parties
to procced with the remaining issucs in respect of
punishment. Thus the order.

ORDER

The inquiry is held fair and proper and findings of
Inquiry Officer are found not to be perverse. The
partics to proceed with the remaining issues of
punishment. Parties to remain present before this
Tribunal on 7-2-2013 for hearing on the point of
quantum of punishment.

Date: 8-11-2012 .
K. B. KATAKE, Presiding Officer
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New Delhi, the 17th January, 2013

8.0. 393.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
‘Government hereby publishes the award (Ref, No. 61/2010)
of the Central Government Industrial Tribunal/Labour
Court, Kanpur now as shown in the Annexure in the
Industrial Dispute hetween the employers in relaton io
the management of M/s ICICI Prudential Life Insurance

Company Lid., (Mumbai) and their workman, which was -

received by the Central Government on 3-1-2013,

[No. L-17012/18/2009-IR (M)}
JOHAN TOPNO, Under Secy.

ANNEXURE

BEFORE SRI RAM FPARKASH, HJS, PRESIDING
OFFICER, CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT, KANPUR

Industrial Dispute No. 61 of 2010
BETWEEN

Sri Chabi Nath Bharti,
S/o. Late Sri Mahabir Prasad,
33 Village Awadheshpur,
PO. Handawan,
District—Varanasi,

AND

The Managing Director,

M/s ICICI Prudential Life Insurance Company
Limited, ICICI Profile Tower,

1089 Appa Saheb Martha Marg,

Prabha Devi,

Mumbai-400025.

AWARD

1. Central Governmeni, Mol, New Dethi, vide
notification No. L-17012/18/2009-IR (M) dated 28-6-2010
has referred the following dispute for adjunction fo this
tribunal.

2, Whether Sri Chhabi Nathi Bharti, Unit Manager
in ICICI Prudential Life Insurance Company Lid, Jaunpur
is a workman as defined under the LD. Act, 19477

3. If so, whether the action of the management of
M/s ICICI Prudential Life Insurance Company Ltd., in
terminating the services of Sri Chhabi Nath Bharti wee.f
25-2-2009 justified 7 What relief the workman concemed
is entitled to and from which date ?

4. Inthe above case after the receipt of the reference
order by the appropriate government registered notices
were issuedto the contesting parties from the tribunal for
filing their respective claims by the contesting parties.
The instant case was taken up for hearing on 15-9-10,
18-11-2010, and on 13-12-2010 respectively, but neither -
the workman nor any one on his behalf appeared in the
casc to contest the case nor was any statement of claim
filed on his behalf.

5. Itis the workman who is claimant in the instant
case is heavily burdened to contest his case before the
tribunal and if he fails to file his complaint or statement of
claim before the tribunal he is solely responsible for the
same and he cannot be allowed to get any relief for his
own deliberate lapses as has been found in the instant
case.

6. Since the claimant has not availed the opportunity
granied by the tribunal and also since he deliberately failed
to file his claim before the tribunal, the tribuna! is inclined
to believe that the claimant is not intercsted to prosecute
his case before the tribunal and the reference is bound to
be answered against the claimant for want of pleadings

and proof,

7. Accordingly, reference is answered in affirmative
in favour of the opposite party management and against
the workman.

RAM PARKASH, Presiding Officer
= faeedt, 21 A, 2013
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New Delhi, the 21st January, 2013

S.0. 394 —In pursuanée of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 61/2003)
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of the Central Government Industrial Tribunal-cum-Labour
Court No. 2, Mumbai now as shown in the Annexure, in
the Industrial Dispute between the management of
Lakshmi Vilas Bank Ltd. and their workman, which was
received by the Central Government on21-1-2013,

[No. L-12012/174/2003-IR (B-D)
SUMATI SAKLANI, Section Officer

ANNEXURE
BEFORE THE. CENTRAL GOVERNMENT
INDUSTRIAL UNAL-CUM-LABOURCOURT
No. 2, MUMBAI
PRESENT:

K. B. KATAKE, Presiding Officer
Reference No, CGIT-2/61 of 2003

Employers in Relation to the management of Lakshmi
Vilas Bank Limited.

The Assistant General Manager,
Lakshmi Vilas Bank Lid.,
Personnel Department,
Administrative Office.

Post Box No. 2,

Salem Road,

Kathaparai,

Kami-639006.

AND
Their workman.

Shri Bollu Sanjeeva
92/11, Shastri Nagar,
Pant Nagar.
Ghatkopar (E),
Mumbai-400 077,

APPEARANCES :

For the Employer : Mr. Tariq Baig, Advocate

Fer the Workman : Mr. J. H Sawant, Advocate

AWARD
Mumbati, the 10th October, 2012

The Government of [ndia, Ministry of Labour and
Employment by its Order No. L-12012/174/2603-1R (B-1),
dated 12-9-2003 in exercise of (he powers conferred by
clausc (d) of Sub-section (1) and Sub-section 2 (A) of
Section 10 of the Industrial Disputes Act, 1947 have referred
the following industrial dispute to this Tribunal lor
adjudication ;

“Whether the action of the management of Laxmi

Vilas Bank Lid. in terminating the services of Shri

Bollu Sanjceva we I 13-6-2001 is justified ? If not,

what relicf the workman, Shri Bollu Sanjeeva is

entitled to 77

2. After receipt of reference both the parties were
served with the notices. They appeared through their legal
representatives. The second party workman filed his
statement of claim at Ex-6. According to him the first party
management employed him as a Peon since 15-1-1996. He
was in continuous employment of the Bank. He was
attending the work of permanent nature. He was employed
on full time basis and was entitled to be made permanent
with all conscquential benefits of permanency. The
workman was paid very less amount of wages and he was
deprived of his rights and benefits 1o which he was entitled
under various social and labour welfare legislations. The
workman was paid wages directly by the management.
Though he was working for a fuli month, they used to pay
him wages only for 15 days in a month in order to deprive
him of his legiimate rights and benefits. The workman
was nol attending the work against any Icave vacancy.
On the other hand he was attending the work regularly
and was doing the work of sub-staff emplovee.

3. On 13-6-2001 by way of victimisation the
management has illegally terminated the services of the
workman. They did not follow the provisions of Section
25F of 1. D. Act, 1947. The said action of the management
is illegal and unjustified. Thercfore the workman has raided
industrial disputc. As conciliation failed as per the report
of the ALC (), the Ministry of Labour and Employment
sent the reference to this Tribunal. The workman therefore
prays that the action of management terminating his
scrvices be declared as iflegal and unjustified and he be
reinstated in the service as a permanent employee since
13-6-2001 with full back-wages and all consequential
benefits. '

4 The first party resisted the claim vide its Written
Statement at Ex-12. They demicd the allegation that they
have emploved the workman on full time basis. They demied
that they have illegally terminated the services of the
workman. According to them, the workman was not
cmployed by them against clear vacancy. He was engaged
in lcave vacancy of sub-staffs as and when required for
and they used to pay m the wages as per the work he
had performed. As per the agreement with the union they
have prepared list of such casual workers and they were
allowed 1o appear for the recruitment test. Accordingly,
workman was allowed to appear for the selection process
on 25-3-2002. However, he was not selected. He has
crossed the age of 27 years on 11-6-2001. Therefore, as per
the agreement with the union, Bank has not engaged him
thereafter The workman has never worked for 240 days in
a calendar year. He has worked for 174 days in the year
1999, 180 days in the year 2000 and 76 days in the year
2001. In the circumstances, the management contended
that neither workman was employed continuously nor he
has worked continuously for 240 days in a calendar year
and he was also not selected in the selectlion process of
sub-staff. Therefore, workman has raised this false dispute.
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Therefore they pra): that the reference be dismissed
with cost.

5. Following are the issues framed by my Ld.
Predecessor for my determination. I record my findings
thereon for the reasons to follow :

Sr.No. - Issues Findings

1.  Whether sccond party proves that he
was appointed on regular basis ? No

2. Does he prove that he completed 240
days to claim permanency ? Yes

3. Does he prove thast he was illegally

terminated ? . Yes
4. Is he entitled for reinstatement ? Yes
5. Is heentitled for other reliefs ? 20% back
' wages
6. What order ? As per
order below

R_EASONS
Jssue No. 1:

6. Inthe case at hand the workman claims that he
was appointed as a Peon from 15-1-1996 and was in the
employment of the first party continuously tili 13-6-2001.
As against this it is the case of the management that the
second party workman was never appointed by them on
rcgular basis. On the other hand according to them the
second party was engaged in leave period whenever
permanent Peon used to be on leave or absent or any
other reason. They have denied that the workman was in
continuous service of the Bank. They have also denied
that workman has worked continuously for more than 240
days in any calendar year. According to the first party
therc was agreement of the Bank with recognised union.
As per the agreement the persons engaged on daily wage
basis were to be called for interview for selection to the
permanent post. On finding suitability for recruitment of
sub staff such candidate is appointed as sub staff and
such candidates are empanelled till completion of 27 years

of age. On completion of 27 years of age name of such

candidate used 1o be removed from the panel. In the year
2001 the second party workman was called for interview
for selection to the post of sub staff. However he failed in
the interview. Therefore he could not be appoinid to the
post of sub staff. According to them he had never worked
continuously. Neither he was selected for the post nor
completed 240 days service in a calendar year. As he had
completed 27 years of age in June 2001 he was asked not
io attend the work of the first party. According to the
management the workman has concealed these facts from
the Tribunal. Therefore he is not entitled to get any relief,

In this respect the Ld. Adv. for the second party submitted
that the workman was not engaged in leave vacancy as a
badli Peon. On the other hand he was working
continuously since 1996 upto 2001,

7. The second party workman has also admitted in
his cross at Ex-18 that he was called for interview in 2001
as he was in the list of casual employees’ panel. He also
ademitted that there was interview. He further says that he
cannot say whether he failed in the interview, therefore he
was not made permanent, From these admissions and facts

-and circumstances on record it is clear that the second

party workman was not appointed on regular basis, but he
was casual worker. Accordingly I decide this issue No. 1
in the negative.

Issue No, 2 :

8. The casual worker or a daily wager can be made
permanent if he works for 240 days continuously in a
calendar year. According to the first party, the second
party workman was a mere casua!l substitute Peon and
used to be engaged in the leave vacancy of regular Peons.
Whereas it is the case of the second party workman that
he was not a substitute used to be engaged in leave
vacancy. On the other hand according to him he had
worked continuously for more than 240 days in a calendar
year. According to him he had worked from 1996 upto
2001. The Ld. adv, pointed out that the witness of first
party has admitted in his cross at Ex-22 that the wages of
second party were paid to him by crediting the amount of
his wages in his savings Bank account every month. From
the statement of account it can be verified whether the
second party was getting the amount of wages every month
to ascertain as to whether he was working for every month
without any gap. The second party workman has produced
on record the statement of accounts for the period Sept.
1998 to Sept. 2002 indicating that he was getting monthly
salary from September 1998 upto May 2001. In this respect
I would like to point out that, neither first party has disputed
this statement of accounts and entrics therein nor they
have produced the statement of account of the workman
for relevant years, Therefore the statement of account
produced on record by the second party can very well be
read in evidence and the same is thus exhibited as Ex-26.
As per the statement of account (Ex-26), workman B.
Sanjeeva was receiving salary from September: 1998 upto
May 2001. His salary used to be credited in his Savings
Bank account maintained by the first party as reflected in
the statement of account Ex-26. From this statement of
account Ex-26, it is clear that the second party workiman
worked continuously from September 1998 to May 2001
and was receiving salary every month, The statement of
account (Ex-26) supports the version of the second party
workman that he has worked continuously for more than
240 days in a calendar year. Accordingly I decide this issue
no. 2 in the affirmative. -
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Issue Nos. 3,4 & 5:

9. As discussed and decided in issue no. 2 herein
above the workman was working continuously for more
than 240 days in a calendar year. On the point Ld. adv. for
the second party submitted that the workman was entitled
to be regularised in service. Instead of regularising his
services, in June 2001 the workman was asked not to come
for work as he has completed 27 years of age. In this respect
the Ld. adv. for the first party submitted that mere
completion of 240 days service in a calendar year itself is
not sufficient to ciaim permanency in the post unless there
is permanent post duly approved by the competent
authority is vacant. In support of his argument, the Ld.
adv. resorted to Bombay High Court ruling in State of
Maharashtra, Sub Divisional Forest QOfficer, Beed.
V/s. Sadashiv Maroti Doke and Anr. 2011 ICLR 98 wherein
the Hon'ble Court observed that :

“Daily wagers have no right to claim reinstatement,
continuity in service or back-wages unless such a
permanent post duly approved by competent
authority is vacant and the claimant is duly eligible
for being appointed in such posts.”

10.. In this respect the fact is not disputed that in
the case at hand, there were vacancies of sub staff. Even
the second party workman was also called for interview
along with some others to fill up those vacancies. However
it is the case of the first party that as the workman failed in
the interview, thus he could not be appointed as a regular
sub staff. In this respect the Ld. Adv. rightly argued that
the workman had worked as peon for few years as like
regular worker. No fault was found in his work. He was
otherwise found quite fit and competent for the post,

therefore he was called for the interview. He further.

submitted that the interview seems to be mere farce in
order to eliminate him. In short there was clear vacancy.
Thus the ratio laid down in this ruling is not atlracted to
the set of facts of the present case.

11. Onthe point the Ld. adv, for the first party further

submitted that, provisions of Section 25 F of the Industrial

Disputes Act would not be attracted as the workman was
daily wager and it was not the retrenchment. In support of
his argument, the Ld. adv. for the first part resorted to
Delhi High Court ruling in Surjeet Kumar V/s. Presiding
Officer, Labour Court and ors 2007 II CLR 519 wherein the
Hon'ble Court observed that :

‘A contract for temporary employment for a fixed
term such workman is not entitled to protection of
Section 25 F of the Act.”

In the case at hand the workman was not engaged
for a fixed term as in the case cited above. On the other
hand the workman was working continuously for 4/5 vears.
According 1o him he was working from 1996 upto 2001, As
per Statement of account Ex-26, he received monithly salary

from Sept. 1998 upto May 2001. Even according to the
first party the second party was discontinued from service
as he has completed 27 years of age. In short he was not
engaged for fixed term. Therefore, the ratio laid down in
the above ruling is alsa not attracted to the set of facts of
the case at hand.

12. The Ld. adv. further submitted that the
provisions of Section 25 of L D). Act arc not attracted to the
daily wager whose service is terminated, In support of his
argument the Ld. Adv. resorted to Apex Count ruling in
Agnala Co-op Sugar Mills Ltd. V/s. Sukhraj Singh 2007 11
CLR 525 wherein the Hon ble Court observed that ;

“Since it is only a seasonal work it does not seems
to be a case of retrenchment.”

In the case at hand from the facts on record it is
clear that, the workman herein was neither engaged for
seasonal work nor working as a substitute or for a fixed
term. On the other hand he was working as a peon
continuous!y for more than 4 years. Therefore ratio laid
down in the above ruling is not attracted to this case.

13. The Ld. Adv. alsorestored to Apex Court ruling
in Punjab State Electricity Board & Anr V/s, Sudesh Kumar
Puri 2007 1T CLR 232 wherein the Hon 'ble Court in respect
of termination of services of meter readers held that there
was agreement governing their engagement, the payments
were made to them per meter reading at fixed rate. No regular
employment was afforded to these meter readers,
provisions of Section 2 (oo) (bb) clearly applies to the
facts herein. Their engagement were dispensed with
appointment with regular meter readers, Section 25 F of
LD. Act has no application. In that case also the meter
readers were not engaged regularly. They were paid per
meter reading at a fixed rate. In short their job was fixed
term contract. Therefore ratio laid down in the said ruling
is also not attracted to the set of facts of the present case
as the workman herein was not given and fixed work at the
fixed rate. On the other hand he was working on per day
hasis.

14. Ld. adv. also resorted to another Apex Court
ruling in Bank of India & Anr. V/s. Tarun K. R. Biswas &
Anr. 2007y 7 SCC 114 wherein the Hon’ble Court held that,
badli workmen not entitled to claim reinstatement as he
has not completed 240 days of work continuously. In the
case at hand, the workman herein has completed more
than 240 days in a calendar year. Therefore ratio laid down
in this ruling is not attracted to the set of facts of the
present case.

15. In this respect the Ld. adv. for the first party
submitted thal the workman cannot be reinstated or
regularised in the service as he was not appointed by
following the procedure prescribed therefor. He further
submitted that in case he is regularised it would amount to
back door entry, which is not allowed. According to him
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long service of an ad hoc employee does not acquire any
right to permanent appointment. Such an appointment
would amount to perpetuating an illegality. In support of
his argument, the Ld. Adv. resorted to the land mark ruling
in Secretary, State of Karnataka & Ors. V/s, Uma Devi &
Ors, 2006 II CLR 261 wherein the Hon’ble Apex Court
observed that :

“Unless the appointment was in terms of relevant
rules, no rights are conferred on the appointee ”

" The Hon’ble Court further observed that :

“Contractyal agreement comes to an end at the end
of the contract.”

The Hon’ble Court in this judgement also held that,

“Temporary employees cannot claim to be made
permanent on expiry of the term of appointment
merely because he is continued beyond his term of
his appointment. It does not entitle to be absorbed
in regular service or made permanent.”

16. Inthis respect the Ld. adv. for the second party
has rightly submitted that, the workman here in was not
appointed for fixed period and the facts of this case are
different thus ratio there in not applicable to the case at
hand. He further rightly submitted that, various enaciments
are made for the welfare of labourers and workmen with
intention to stop the exploitation poor workers. Inspite of
that the exploitation of poor class is going on under the
garb of contract labourers or daily wagers eic. He pointed
out that the workmen are working continuously for mumber
of years. They are doing the work of perennial nature along
with permanent employees. The Ld. Adv. further submitted
that in the light of globalization of welfare of the workmen
and various labour welfare legislations- recently the
Hon’ble Apex Court has given due consideration to the
labour welfare and has taken cognizance of the exploitation
of the oppressed class, under the garb of daily wagers or
contract labourers. In the recent judgement in Bhilwara
Dugdh Utpadak Sahakari S. Lid. V/s. Vinod Kumar Sharma
& Ors, 2011 IIT CLR 386 wherein, the Honble Apex Court
in respect of exploitation in the name of so called contract
labourers or daily wagers observed that

“*This appeal reveals the unfortunate state of affairs
prevailing in the field of labour relations in our
country. In order to avoid their liability under various
labour statue employers are évery often resorting to
subterfuge by trying to show that their employees
are infact the employees of a contractor. It is high
time that this subterfuge must come to an end. Labour
statutes were meant to protect the employees/
workmen because it was realised that the employer
and the employees are not on an equal bargaining
position. Hence protection of employees was
required so that they may not be exploited. However

this new technique of subterfuge has been adopted
by some employers in recent years in order to deny
the rights of the workmen under varions labour
- statutes by showing that the concerned workmen
are not their employees but are the employees/
workmen of a contractor or that they are merely daily
wage or short term or casual employees when in fact
they are doing the work of regular employees.”

The Hon'ble Court further observed that -

“This Court cannot countenance such practices
anymore. Globalisation/liberalisation in the name of
growth cangot be at the human cost of exploitation
of workers.” '

17. The ratio laid down by Hon'ble Apex Court in
this recent ruling, is squarely aitracted to the set of the
case at hand. On the other hand the above rulings cited

_on behalf of the first party are not attracted to the set of

facts of the present case. It is contended by the workman
that he is working with the first party since 15-1-1996 as a
Peon. According to him though he is doing work
continuously for number of years, the management refused
to make him permanent. According to the workman he had
worked more than 240 days continuously thus he is
entitled to be made permanent.

18. In the above ruling the Hon’ble Apex Court has
taken cognisance of such type of exploitation. These
workmen are working for years together for minimum
wages which are not sufficient even 10 meet the two ends
of their respective families, whereas the permanent
employees doing the sam¢ work get much more pay,
allowances and other facilities from the depariment. In the
light of the resent view of the Hon’ble Apex Court all the
Courts and Tribunals are duty bound to look into the
matters carefully and to take appropriate action to stop
the exploitation of poor class of the society, who are
struggling to meet the two ends of their respective families.
In this backdrop, as workman is an employee of the first
party he deserves to be regularised in service from the
date of completion of two years which can be treated as
period of his probation. In short, he should bs made
permanent from January, 1998 with all benefits as like the
permanent employee till the date of his termination
13-6-2001.

19. In respect of back wages the Ld. adv. for the
first party submitted that it is well established principle
that no back wages can be awarded for the period when
the workman has not worked at all. I do agree with the
principle. However in the case at hand the workman has
not stopped or given away his job at his own. On the
other hand he was not made permanent. When he had
worked for number of years and till the date of his age bar
he was entitled for permanency and question of refusing
to make him permanent by saying that he failed in the
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interview docs not arise. In this back drop as workman has
not refused to join his duty and he was asked not to come
forwork, in a way he is entitled to full back wages. However
it is a fact that since June 2001 the workman has not worked
for the first party and he must be doing some work to
maintain himself and family. He must be earning at least
some meagre amount. I this back drop to meet the ends
of justice I think it proper to direct the first party to reinstate
the workman with 20% back wages. Accordingly 1 decide
the issue nos. 3 & 4 in the affirmative. In respect of issue
no. 5, I hold that the workman is entitled to the relief of
20% back wages and proceed to pass the following order :

ORDER

The Reference is allowed as follows with no order
as 1o cost

(1) The first party management is directed to
reinstate the workiman as a Peon from January
1998 as a permanent servant.

(2) The management is also directed to pay him
the difference from Janary 1998 till 13-6-2001.

(3) The management is also directed to pay 20%
back wages from 14-6-2001 till the date of his
reinstatement in the service.

(@ The management is also directed to release
and pay all thé consequential benefits to the
workman,

Date : 10-10-2012 )
K. B. KATAKE, Presiding Officer
7 feeett, 21 SFAd, 2013
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New Delhi, the 21st January, 2013

S.0. 395.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 62/2003)
of the Central Government Industrial Tribunal-cum-Labour
Court No. 2, Mumbai now as shown in the Annexure, in
the Industrial Dispute between the management of
Lakshmi Vilas Bank Lid. and their workmen, received by
the Central Government on 21-1-2013,

{No. L-12012/175/2003-IR (B-1)]
SUMATI SAKLANI, Section Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL NO. 2, MUMBAI

PRESENT :
K. B. KATAKE, Presiding Officer
Reference No. CGIT-2/62 of 2003

Employers in Relation to the management of Lakshmi
Vilas Bank Limited

The Assistant General Manager
Lakshmi Vilas Bank Ltd
Personnel Department,
Administrative Office,
Post Box No. 2,
Salem Road,
Kathaparai,
Karur-639 006.

And
Their workman.

Shri B, Shankaraiah
92/11, Shastri Nagar,
Pant Nagar,
Ghatkopar,
Mumbai-400 077

APPEARANCES :

For the Employer . Mr. Tariq Baig, Advocate

: Mr. J.H. Sawant, Advocate
Mumbat, dated the 10th October, 2012
AWARD

The Government of India, Ministry of Labour and
Employment by its Order No. L-§2012/175/2003-IR (B-I),
dated 12-9-2003 in exercise of the powers conferred by
clause (d) of sub-section (1) and sub-section 2 (A) of
Section 10 of the Industrial Disputes Act, 1947 have referred
the following industrial dispute to this Tribanal for
adjudication :

For the Workman

“Whether the action of the management of Laxmi
Vilas Bank Lid. in terminating the services of Shri B.
Shankaraiah we f. 18-4-2000 is justificd ? 1f not, what
relief the workman, Shri B. Shankaraiah is entilled
to 7°

2. After receipt of reference i tie panties were
served with the notices. They appearcd through their legal
representatives. The second party workman filed his
statement of claim at Ex-6. According to him the first party
management cmployed him as a Peon since 21-3-1996. He
was in continuous employment of the Bank He was
attending the work of permanent naturc. He was employed
on full time basis and was entitled to be made permanent
with all consequential benefits of permanency. The
workman was paid very less amount of wages and he was
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deprived of his rights and bencﬁté to which he was entitled
under various social and labour welfare legislations. The
workman was paid wages directly by the management.

Though he was working for a full month, they used to pay .

him wages only for 15 days in a month in order to deprive
him of his legitimate rights and benefits. The workman
was not attending the work against any leave vacancy.
On the other hand he was attending the work regularly
and was doing the work of sub staff employee. '

3. On 18-4-2000 by way of victimisation the
management has illegally terminated the services of the
workman. They did not follow the provisions of Section
25F of 1. D. Act, 1947, The said action of the management
is illegal and unjustified. Therefore the workman has raided
industrial dispute. As conciliation failed as per the report
of the ALC (C), the Ministry of Labour and Employment
sent the reference to this Tribunal. The workman therefore
prays that the action of management terminating his
services be declared as illegal and unjustified and he be
reinstated in the service as a permanent employee since
§8-4-2000 with full back-wages and all consequential
benefits. ’

4. The first party resisted the claim vide its Written
Statement at Ex-10. They denied the allegation that they
have employed the workman on full time basis. They denied
that they have illegally ierminated the services of the
workman. According to them, the workman was not
employed by them against clear vacancy. He was engaged
in leave vacancy of sub staffs as and when required for
and they used to pay him the wages as per the work he
had performed. As per the agreement with the union they
have prepared list of such casual workers and they were
allowed to appear for the recruitment test. Accordingly
workman was allowed to appear for the selection process
on 25-5-2002. However he was not selected. He has crossed
the age of 27 years on 17-4-2000. Therefore as per the
agreement with the union, Bank has not engaged him
thereafter. The workman has never worked for 240 daysin
a calendar year. In the circumstances, the management
contended that neither workman was employed
continuously nor he has worked continuously for 240 days
in a calendar year and he was also not selecled in the
sclection process of sub staff. Therefore workman has
raised this false dispute. Thercfore they pray that the
reference be dismissed with cost.

5. Following are the issues framed by my Ld
Predecessor for my determination. 1 record my findings
thercon for the reasons 1o follow :

Sr. No. Issucs Findings
1L Whether second party proves that he
was appointed on regular basis ? No
2. Does he prove that he completed 240
days to claim permanency ? Yes

164 GI/2013—11

Slr‘ No.

Issues Findings

3. Does he prove thast he was illegally
terminated ? Yes
4. Isheentitled for reinstatement ? : Yes
5 Is heentitled for other reliefs ? 20%back
wages
6.  What order ? As per
order below

REASONS
Jssue No. 1:

6. In the case at hand the workman claims that he
was appointed as a Peon from 21-3-1996 and was in the
employment of the first party continuously till 18-4-2000.
As againsl this it is the case of the management that the
second party workman was never appointed by them on
regular basis. On the other hand according to them the
second party was engaged in leave period whenever
permancnt Peon used to be on leave or absent or any
other reason, They have denied that the workman was in
continuous service of the Bank, They have also denied
that workman has worked continuously for more than 240
days in any calendar year According to the first party
there was agreement of the Bank with recognised union,
As per the agreement the persons engaged on daily wage
basis were to be called for interview for selection to the
permanent post. On finding suitability for recruitment of
sub s1aff such candidate is appointed as sub staff and
such candidates are empanelled till completion of 27 years
of age. On completion of 27 years ui age name of such
candidate used to be removed from the panel. In the year
2002 the second party workman was called for interview
for selection to the post of sub stafl. However he failed in
the interview. Therefore he could not be appointed to the
post of sub staff. According to them he had never worked
continucusly. Neither he was selected for the post nor
completed 240 days service in a calendar year. As he had
completed 27 years of age in April 2000 he was asked not
to attend the work of the first party. According to the
management the workman has concealed these facts from
the Tribunal. Therefore he is not entitled to get any relief.
In this respect the Ld. Adv. for the second party submitted
that the workman was not engaged in leave vacancy asa
badli Peon. On the other hand he was working
continuously since 1996 upto 2000.

7. The second party workman has also admitted in
his cross at Ex-14 that he was called for interview in 2002
as he was in the list of casual employees’ panel. He also
admitted that there was interview. He further says that he
cannot say whether he failed in the interview, therefore he
was not made permanent. From these admissions and facts
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and circumstances on record it is clear that the second
party workman was not appointed on régular basis, but he
was casual worker. Accordingly [ decide this issue No. |
in the negative.

Issue No. 2 :

8. The casual worker or a daily wager can be made
permanent if he works for 240 days continuously in a
calendar year. According to the first party, the second
party workman was a mere casval substitute Peon and
used to be engaged in the leave vacancy of regular Peons.
Whereas it is the case of the second party workman that
he was not a substitute used to be engaged in leave
vacancy. On the other hand according to him he had
worked continuously for more than 240 days in a calendar
year. According Lo him he had worked from 1996 upto
2000. The 1d. adv. pointed out that the witness of first
party has admitted in his cross at Ex-17 that the wages of
second party were paid to him by crediting the amount of
s wages in his savings bank account every month. From
the statement of account Tribunal could have verified
whether the second party was getiing the amount of wages
every month. The first party is expected to have the
stalement of account with them. They have not produced
the same to ascertain as to whether he was working for
every month without any gap. As first party has not
produced the documents in their possession, adverse
inference can safely be drawn against them. In Ref. CGIT-
2/59/2003 and Ref. CGIT-2/61/2003 the second parties
therein have produced copies of bank pass bock and
statement of account respectively (o show that they have
becn receiving pay every month continnously. The same
tvpe of payment must have been received by the second
party in this case also. Therefore the version of the second
party can safely be accepted that he was working from
March 1996 to April 2000 continuously. In short he had
worked for more than 240 days in a calendar year and
cnlitled to the protection under Section 23 F of the [ D.
Act. Accordingly, I decide this issue no. 2 in the affirmative.

Issuc Nos. 3,4 and 5:

9. As discusscd and decided in issue no. 2 herein-

above the workman was working contlinuously for more

than 240 days in a calendar year. On the point 1d. adv. for
the second party submitted that the workman was entitled
10 be regularised in service. Instead of regularising his
services, in April 2000 the werkiuan was asked not tocome
for work as he has completed 27 vears of age. In this respect
the ld. ady for the [irst party submitted thal mere
completion of 240 days service in a caiendar year itself is
not sufficient to claim permanency in the post unless there
is permanent post duly approved by the competent
authority is vacant. In support of his argument, the 1d.

ady. resorted to Bombay High Court ruling in State of -

Maharashira, Sub Divisional Forest Officer, Beed.

V/s. Sadashiv Marcti Doke and Anr. 2011 1 CLR 98 wherein
the Hon'ble Court observed that :

“Daily wagers have no right to claim reinstatement,
continuity in service or back-wages unless such a
permanent post duly approved by competent
authority is vacant and the claimant is duly eligible
for being appointed in such posts.”

10. In this respect the fact is not disputed that in
the case at hand, there were vacancies of sub staff. Even
the second parly workman was also called for interview
along with somc others to fill wp those vacancies. However
it is the case of the first party that as the workman failed in
the interview, ihus he could not be appointed as a regular
sub staff. [n this respect the Ld. adv. rightly argued that
the workman had worked as Peon for few years as like
regular worker. No fault was found in his work. He was
otherwise found quite fit and competent for the posi.
thereforc he was called for the interview. He further
submilted that the interview seems to be mere farce in
order to climinate him_ In short there was clear vacancy.
Thus the ratio laid down in this mling is not attracted to
the set of facts of the present case, ’

1I. Onthe point the id. adv. for the first party further
submitted that, provisions of Section 25 F of the Industrial
Disputes Act would not be attracied as the workman was
daily wager and i1 was not the retrenchment. In support of
his argument, the Ld. adv. for the first party resorted to
Delhi High Court ruling in Surjeet Kumar V/s. Presiding
Officer, Labour Court and ors 2007 II CLR 519 wherein the
Hon'ble Court obscrved that

A contract for temporary cmployment for a fixed
term such workman is not entitled to protection of
Section 25 F of the Act.”

In the case at hand the workman was not engaged
for a fixed term as in the case cited above. On the other
hand the workman was working continuously for 4/5 years.
According to the sccond party workman he had worked

_ from March 1996 upto April 2000 and was receiving monthly

salary for the said period. Even according to the first parny
the second party was discontinued from service as he has
completed 27 years of age. In short he was not engaged
for fixed term. Therefore, the ratio laid down in the above
ruling is also not attracted to the set of facts of the case at
hand.

12 Theld adv Nsther subyitted that the provisions
of Section 25 o7 P Act are noi atiracied to the daily
wager whose senvice 1y wennnated. o support of his
argumcnt the Id. Adv. resorted to Apex Count ruling in
Agnala Co-op Sugar Mills Lid. V/s. Sukhraj Singh 2007 11
CLR 525 wherein the Hon ble Court observed that :

“Singe it is only a seasonal work it does not seems
_to be a case of retrenchment.”
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In the case at hand from the facts on record it is
clear that, the workman hergin was neither engaged for
seasonal work nor working as a substitute or for a fixed
term. On the other hand he was working as a peon
continuously for more than 4 years. Therefore ratio laid
down in the above ruling is not attracted to this case.

13. The Id. Adv. also restored to Apex Court ruling
in Punjab State Electricity Board & Anr V/s. Sudesh Kumar
Puri 2007 1f CLR 232 wherein the Hon’ble Court in respect
of termination of services of meter readers held that there
was agreement governing their engagement, the payments
were made to them per meter reading at fixed rate. No regular
employment was afforded to these meter readers,
provisions of Section 2 (00) (bb) clearly applies to the
facts herein. Their engagement were dispensed with
appointment with regular meter readers, Section 25 F of
I.D. Act has no application. In that case also the meter
readers were not engaged regularly. They were paid per
meter rcading at a fixed rate. In short their job was fixed
term contract. Therefore ratio laid down in the said ruling
is also not attracted to the set of facts of the present case
as the workman herein was not given and fixed wotk at the
fixed rate. On the other hand he was working on per day
basis.

14 Ld. adv. also resorted to another Apex Court
ruling in Bank of India & Anr. V/s Tarun K. R. Biswas &
Anr. (2007) 7 SCC 114 wherein the Hon’ble Court held
that, badli workmen not entitted to claim reinstatement as
he has not completed 240 days of work continuously, In
the case at hand, the workman herein has completed more
than 240 days in a calendar vear. Therefore ratio laid down
in this ruling is not attracted to the set of facts of the
present case.

- 15, In this respect the 1d. adv. for the first party
submitied that the workman cannot be reinstated or
regularised in the service as he was not appointed by
foliowing the procedure prescribed therefor. He further
submitted that in case he is regularised it would amount to
back door entry, which is not allowed. According to him
long service of-an ad hoc employee does not acquire any
right to permanent appointment. Such an appointment
would amount to perpetuating an illegality. In support of
his argument, the Ld. Adv. resorted to the land mark ruling
in Secretary, State of Karnataka & Ors. V/s. UmaDevi &
Ors. 2006 Il CLR 261 wherein the Hon’bie Apex Court
observed that :

“Unless the appointment was in terms of relevant
rules, no rights ar¢ conferred on the appointee.”

The Hon'bic Court further observed that :

“Contractual agreement comes to an end at the end
of the contract.”

The Hon'ble Court in this judgement also held that

“Temporary employees cannot claim to be made
permanent on expiry of the term of appointment
merely because he is continued beyond his term of
his appointment. It does not entitle lo be absorbed
in regular service or made permanent.”

16. Tn this respect the Id. adv. for the second party

" has rightly submitted that, the workman herein was not

appointed for fixed period and the facts of this case are
different thus ratio therein is not appllcablc to the case at
hand. He further rightly submitted that, various enactments
are made for the welfare of labourers and workmen with
inlention to stop the exploitation of poor workers, Inspite
of that the exploitation of poor class is going on under the
garbof contract labourers or daily wagers etc. He pointed
out that the workmen are working continuously for nurnber
of years. They are doing the work of perennial nature along
with permancnt eniployees. The Id. Adv. further submitted
that in the light of globalization of welfare of the workmen
and various labour welfare legislations recently the
Hon’ble Apex Court has given due consideration and has
taken cognizance of the exploitation of the oppressed
class, under the garb of daily wagers or contract labourers.
In the recent judgement in Bhilwara Dugdh Utpadak
Sahakan S. Lid. V/s. Vinod Kumar Sharma & Ors. 2011 11}
CLR 386 wherein, the Hon’ble Apex Court in respect of

‘exploitation in the name of so called contract labourers or

daily wagers observed that :

*This appeal reveals the unfortunate state of affairs
prevailing in the field of labour relations in our
country. In order to avoid their liability under varius
labour statute employers are every often resorting
to subterfuge by trying to show that their employees
are in fact the employees of a contractor. It is high
time that this subterfuge must come to an end. Labour
statutes were meani to protect the employees/
workmen because it was realised that the employer
and the employees are not on an equal bargaining
position. Hence protection of employees was
required so that they may not be exploited. However
this new technique of subterfuge has been adopted
by some employers in recent years in order to deny
the rights of the workmen under various labour
statutes by showing that the concerned workmen
are not their employees but are the employees/
workmen of a contractor or that they are merely daily
wage or short term or casual employees when in fact
they are doing the work of regular employees.™

The Hon'ble Court further observed that :

“This Courl cannol counlenance such practices
anymore. Globalisation/liberalisation in the name of
growth cannot be at the human cost of exploitation
of workers.”
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17, The ratio laid down by Hon'ble Apex Court in
this recent ruling, is squarely attracted to the set of fact of
the case at hand. On the other hand the above ruling cited
on behalf of the first party are not attracted to the set of
facts of the present case. It is contended by the workman
that he is working with the first party since 21-3-1996 as a
Peon. According to him though he is doing work
continuously for number of years, the management refused
to make him perranent. According to the workman he had
worked more than 240 days continuously thus he is
entitled to be made permanent.

18. In the above ruling the Hon’ble Apex Court has
taken cognizance of such type of exploitation. These
workmen are working for years together for minimum
wages which are not sufficient even to meet the two ends
of their respective families, whereas the permanent
employees doing the same work get much more pay,
allowances and other facilities from the department. In the
light of the resent view of the Hon’ble Apex Court all the
Courts and Tribunals are duty bound to look into the
matters carefully and to take appropri:ﬁggcﬁortﬁ stop
the exploitation of poor class of the society, who are
struggling to meet the two ends of their respective families.
In this backdrop, as workman is an employee of the first
party he deserves to be-regularised in service from the
date of completion of two years which can be treated as
period of his probation. In short, he should be made
permanent from January, 1998 with all benefits as like the
permanent ¢mployee till the date of his termination
18-4-2000.

19. In respect of back wages the Id, adv. for the first
party submitted that it is well established principle that no
back wages can be awarded for the period when the
workinan has not worked at all. I do agree with the principle.
However in the case at hand the workman has not stopped
or given away his job at his own. On the other hand he
was not made permanent. When he had worked for number
of yeasrs and till the date of his age bar hé was entitled for
permanency and question of refusing to make him
permanent by saying that he failed in the interview does

not arise. In this back-drop as workian has not refused to -

Jjoin his duty and he was asked not to come for work, ina

way he is entitled to full back wages. However it is a fact

that sin¢e April 2000 the workman has not worked for the
first party and he must be doing some work to maintain
himself and family. He must be earning at least some meagre
amount, In this backdrop to meet the ends of justice I
think it proper to direct the first party to reinstate the
workman with 20% back wages. Accordingly I decide the
issuc nos. 3 & 4 in the affirmative. In respect of issue no.
5, I hold that the workman is entitled to the relief of
20% back wages and proceed to pass the following
order . '

ORDER

The Reference is allowed as {ollows with no order
as 1o cost

(1) The first party management 1s directed to
reinstate the workman as a Peon from January
1998 as a permanent servant.

(2) The management is also directed 1o pay him
the difference from January 1998 till 18-4-2000.

(3) The management is also directed to pay 20%
back wagces from 18-4-2000 uill the date of his
reinstatement in the service.

(4) The management is also directed (o release
and payv all the consequential benefits to the
workman.

Date: 10-10-2012
K. B. KATAKE, Presiding Officer
7 favelt, 21 AR, 2013
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New Delhi, the 21st January, 2013

$.0. 396 —In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 59/
2003) of the Central Government Industrial Tribunal-cum-
Labour Court No. 2, Murmtbai as  shown in the Annexure in
the Industrial Dispute between management of Lakshmi
vilas Bank Ltd. and their workman, which was received by
the Central Government on 21-01-2013.

[No.L-12012/172/2003-IR (B-}]
SUMATT SAKL ANI, Section Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT
NO.2, MUMBAI

Present : K.B. KATAKE, Presiding Officer
Reference No. CGIT-2/59 of 2003
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Employers in relation to the Management of Lakshmi
Vilas Bank Limited

The Assistant General Manager,

Lakshmi Vilas Bank Lid.,

Personnel Department Administrative Office,
Post Box No. 2, Salem Road,

Kathaparai, Karur-639 006.

AND
Their workman
Shri Lahu Tanaji Chougule,

AType, 22-6, Sector-13,
New Panvel, Distt. Raigad,

Maharashtra State.

APPEARANCES: _

For the Employer Mr, Tariq Baig, Advocate
For the Workman Mr. 1.H. Sawant, Advocate

Mumbai, the 10th Gctober, 2012.
AWARD

The Government of India, Ministry of Labour &
Employment by its Order No. L-12012/172/2003-IR (B-1)
dated 12-9-2003 in exercise of the powers conferred by
clause (d) of sub-section (1) and sub-section 2 (A) of
Section 10.of the Industrial Disputes Act, 1947 have referred
the foliowing industrial dispute to this Tribunal for
adjudication ;

“Whether the action of the management of Laxmi

Vilas Bank Ltd. in terminating the services of Shri

Lahu Tanaji Chougule w.e.f 1-6-2001 s justified? If

not, what relief the workman, Shri Lahu Tanaji

Chougule is entitled to 7°

2. After receipt of referenceboth the parlies were
served with the notices. They appeared through their legal
representatives. The second party’ workman filed his
statement of claim at Ex -6. According to him the first
party management empioyed him as a Peon since 8-3-1999,
He was in continuous employment of Bank He was
attending the work of permanent nature. He was employed
. on full time basis and was entitled to be made permanent
with all consequential benefits of permanency. The
workman was paid very less amount of wages and he was
deprived of his rights and benefits to which he was entitled
under varipus social and 1abour welfare legislations. The
workman was paid wages directly by the management.
Though he was working for a full month, they nsed to pay
him wages only for 15 days in a month in order to deprive
him of his legitimate rights and benefits. The workman
was not attending the work against any leave vacancy.
On the other hand he was attending the wosk regularly
and was doing the work of sub staff employee.

3. On 1-6-2011 by way of victimisation the
management has illegally terminated the services of the
workman. They did not follow the provisions of Section

"25F of 1.D. Act 1947. The said action of the management

is illegal and vnjustified. Therefore the workman has raided
industrial dispute.-As conciliation failed as per the report
of the ALC (C) the Ministry of Labour & Employment
sent the reference to this Tribunal. The workman therefore
prays that the action of management terminating his
scrvices be declared as illegal and unjustified and he be
reinstated in the service as a permanent employee since
1-6-2001 with full backwages and all consequential
benefits.

4. The first party resisted the claim vide its Written
Statemnent at Ex-8, They denied the allegation that they
have employed the workman on full time basis. They denied
that they have illegally terminated the services of the
workman, According to them, the workman was not
employed by them against clear vacancy. He was engaged
in leave vacancy of sub-staffs as and when required for
and they used to pay him the wages as per the work he
had performed. As per the agreement with the union they
have prepared list of such casual workers and they were
allowed to appear for the recruitment test. Accordingly
workman was allowed to appear for the selection process
on 25-5-2002. However he was not selected. He has crossed -
the age of 27 years on 31-5-2001. Therefore as per the
agreement with the union, Bank has not engaged him
thereafter. The workman has never worked for 240 days in
a calendar year. He has worked for 135 days in the year
1999, 165 days in the year 2000 and 75 days in the year
2001. In the circumstances, the management contended
that neither workman was employed continuously nor he
has worked continnously for 240 days in a calendar year
and he was also not selected in the selection process of
sub staff. Therefore workman has raised this false dispute.
Therefore they pray that the reference be dismissed
with cost.

5. Following are the issues framed by my Ld.
Predecessor for my determination. 1 record my findings
thereon for the reasons to follow :

Sr. No. Issues Findings
1. Whether second party proves that he '
was appointed on regular basis ? No
2. Does he prove that he completed 240
days to claim permanency ? Yes
3. Does he prove that he was iflegally
~ terminated ? Yes
4 Is he entitled for reinstatement 7 _ Yes
5. Is heentitled for other reliefs 7 20%back
' wages
6. What order 7 As per
order below
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REASONS
Issue No. 1:

6. In the case at hand the workman claims that he
was appointed as a Peon from 08-3-1999 and was in the
cmployment of the first party continuously till 1-6-2001.
As against this it is the case of the management that the
second party workman was never appointed by them on
regular basis. On the other hand according to them the
second party was engaged in leave period whenever
permanent Peon used to be on leave or absent or any
other reason. They have denied that the workman was in
continuous service of the Bank. They have also denied
that workman has worked continuously for more than 240
days in any calendar year. According to the first parly
there was agreement of the Bank with recognised union,
As per the agreement the persons engaged on daily wage
basis were to be called for interview for selection to the
permanent post. On finding suitability for recruiyment of
sub staff such candidate is appointed as sub-staff and
such candidates are empanelled till completion of 27 years
of age. On complction of 27 years of age name of such
candidate used to be removed from the panel. In the year
2001 the second party workman was called for interview
for selection to the post of sub staff, However he failed in
the interview. Therefore he could not be appointed 10 the
post of sub staff. According to them he had never worked
continuously. Neither he was selected for the post nor
completed 240 days scrvice in a calendar year. As he had
" sompleted 27 years of age in Junce 2001 he was asked not
to attend the work of the first party. According to the
management the workman has concealed these facts from
the Tribunal. Therefore he is not entitled 10 get any relicf.
in this respect the Ld. Adv. for the second party submitted
that the workman was nol engaged in leave vacancy as a
badli Peon. On the other hand he was working
continuously since 1999 upto 2001,

7. The second party workman has also admitied in
his cross al Ex-~18 that he was called for interview in 2001
as hc was in the list of casual employees’ panct. He also
admiitcd that there was interview. He further says that he
cannot say whether he failed in the interview, thercfore he
was not made permancnt. From these admissions and facls
and circumstances on record it is clear that the second
party workman was not appointed on regular basis, but he
was casual worker. Accordingly I decide this issuc No. |
in the negative.

Issue No. 2:

8. The casual worker or a daity wager can be madc
permanent if he works for 240 days continuously in a
calendar year. According 1o the first party, the second
party workman was a mere casual substitute Peon and
used 1o be engaged in the leave vacancy of regular Peons.
Whereas it is the case of the sccond parly workman that

he was not a substitute used to be engaged in leave
vacancy. On the other hand according to him he had
worked continuousty for more than 240 days in a calendar
year. According to him he had worked from 1999 upte
2001. The Ld. Adv. pointed out that the witness of first
party has admitted in his cross at Ex-22 that the wages of
second party were paid to him by crediting the amount of
his wages in his savings Bank account every month. From
the statement of account it can be verified whether the
second party was getting the amount of wages every month

10 ascertain as to whether he was working for every month

without any gap. The sccond party workman has produced
on record the bank pass book for the period March 1999
to May 2001 indicating that he was getting monthly salary
from March 1999 upto May 2001 . It isat Ex-27. As per the
bank pass book (Ex-27), workman L Ghougule was
receiving salary from March 1999 upio May 2081, His
salary used to be credited in his savings bank account
maintained by the first party as rcflected in the bank pass
book Ex-27. From this bank passbook Ex-2, itis clear that
the second party workman worked continuously from
March 1999 to May 2001 and was receiving salary every
month. The bank pass book Ex-2 supports the version of
the second party workman that he has worked
continuously for more than 240 days in a calendar year.
Accordingly, I decide this issue no. 2 in the affirmative.

Issue Nos. 3,4 & 5;

9. As discusscd and decided in issuc no. 2 hercin-
above the workman was working continuously for more
than 240 days in a calendar year. On the point Ld. Adv. for
the second party submitted that the workman was entitled
to be regutarised in scrvice. Instead of regularising his
services, in Jane 2001 the workman was asked not to come
for work as he has completed 27 years of age. [n this respect
the Ld. Adv. for the first party submitted that merc
completion of 240 days service in a calendar year itself 1
not sufficient to claim permanency in the post unless there
is permancnt post duly approved by the competent
authorily is vacant. In support of his argument, the 1.d.
Adv. rcsorted to Bombay High Court ruling in State of
Maharashtra. Sub Divistonal Forest Officer, Beed
V/s. Sadashiv Maroti Doke and Anr. 2011 1CLR 98 wherein
the Hon ble Coun observed that

“Daily wagers have ne right to claim reinstatement,
continuity in service or back-wages unless such a’
permancal post duly approved by compctent
authority is vacant and the claimani is duly eligible
for being appointed in such posts.”

10. 1n this respect the fact is not disputed that in
the casc at hand, there were vacancics of sub staff. Even
the second party workman was also called for interview
along with somc others to fill up those vacancies. However
it is the case of the first party that as the workman failed in
the inlerview, thus he could not be appoinied as a regular
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sub-staff. In this respect the Ld. Adv. rightly argued that
the workman had worked as peon for few years as like
regular worker, No fault was found in his work. He was
otherwise found quite fit and competent for the post,
therefore he was called for-the interview. He further
submitted that the interview scems to be mere farce in
order to eliminate him. In short there was clear vacancy.
Thus the ratio laid down in this ruling is not attracted to
the set of facts of the present case.

11. On the point the Ld. Adv. for the first party
further submitted that, provisions of Section 25 F of the
Industrial Dispules Act wonld not be attracted as the
workman was daily wager and it was not the retrenchment.
In support of his argument, the Ld. Adv. for the first part
resoried to Delhi High Court ruling in Surjeet Kumar Vis.

Presiding Officer, Labour Court and ors 2007 I1CLR 519

wherein the Hon’ble Court observed that :

““A contract for temporary employment for a fixed
term such workman is not entitled to protection of
Section 25 F of the Act.”

in the case at hand the workman was not engaged
for a fixed term as in Lhe case cited above. On the other
hand the workman was working continuously for 4/5 years.
According to him he was working from 1996 upto 2001, As
per bank pass book Ex-Z, he received monthly salary from
March 1999 upto May 2001. Even according to the first
party the second party was discontinued from service as
he has completed 27 years of age. In short he was not
cngaged for fixed term. Therefore, the ratio laid down in
the above ruling is also not attracted to the set of facts of
the case at hand.

12. The Ld. Adv. further submitted that the
provisions of Section 25F of 1.D. Act are not attracted to
the daily wager whose service is terminated, In support of
his argument the Ld. Adv. resorted to Apex Court ruling in
Agnala Co-op Sugar Mills Lid. V/s. Sukhraj Singh 2007 11
CLR 525 wherein the Hon'ble Court observed that

“Since it is onty a scasonal work it does not scems
ta be a case of retrenchment.”

In the case at hand from the facts on record it is
clear that, the workman herein was neither engaged for
seasonal work nor working as a substitute or for a fixed
term. On the other hand he was working as a peon
continuously for more than 3 years. Therefore ratio laid
down in the above ruling is not attracted to this case.

13. TheLd. Adv. also restored to Apex Court ruling
in Punjab State Electricity Board & Anr V/s. Sudesh Kumar
Puri 2007 I1 CLR 232 wherein the Hon’ble Court in respect
of termination of services of metcr readers held hal there
was agreement governing their engagement, the payments
were made to them per meter reading at fixed rate. No regular
cmployment was afforded to these meter readers,
provisions of Section 2 (o0) (bb) clearly applies to the
facts herein. Their engagement were dispensed i;vil_h

appointment with regular meter readers, Section 25 F of
L. Act has no application. In that case also the meter
readers were not engaged regularly. They were paid per
meter reading at a fixed rate. In short their job was fixed
term contract. Therefore ratio laid down in the said ruling
15 also not attracted 1o the set of facts of the present case
as the workman herein was not givenand fixed work at the
fixed rate. On the other hand he was working on per day
basis.

14, Ld. Adv. also resorted to another Apex Court
rling in Bank of India & Anr. V/s. Taun K. R. Biswas &
Anr. (2007 7 SCC 114 wherein the Hon’ble Court held
that, badli workmen not entitled 10 claim reinstatement as
he has not completed 240 days of work continuously. In
the case at hand, the workman herein has completed more
than 240 days in a calendar year. Therefore ratio laid down
in this nuling is not attracted to the set of facts of the
present case.

15. In this respect the Ld. Adv. for the first party
submitted that the workman cannot be reinstated or
regularised in the service as he was not appointed by
following the procedure prescribed therefor. He further
submitted tht in case he is regularised it would amount to
back door entry, which is not allowed. According to him
long service of an ad hoc employee does not acquire any
right to permanent appointment. Such an appointment
would aioint to perpetuating an illegality. In support of
his argument, the Ld. Adv. resorted to the 1and mark ruling
in Secretary, State of Karnataka & Ors. V/s. Uma Devi &
Ors. 2006 11 CLR 261 wherein the Hon’ble Apex Court
observed that : .

“Unless the appointment was in terms of relevant
rules, no rights are conferred on the. apporitee.”
The Hon’ble Court further observed that :

 Contractual agreement comes to an end at theend
of the contract.”
The Hon 'ble Court in tluswdgementalso hetd that, -
“Temporary employees cannot claim 1o be made
permanent on expiry .of the term of appointment
merely because he is continued beyond his term of
his appointment. It does not entitle to be absorbed
in regular service or made permanent.”

16. In this respect the Ld. Adv. for the second party

" has rightly submitted that, the workman here in was not

appointed for fixed period and the facts of this case are
different thus ratio there in not applicable to the case at
hand. He further rightly submitted that, various enactments
are made for the welfare of labourers and workmen with
intention to stop the exploitation poor workers. Inspite of
that the exploitation of poor class is going on under the
garb of contract labourers or daily wagers etc. He pointed
outthat the workmen are working continuously for number
of years. They are doing the work of perennial nature along
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with permanent employees. The Ld. Adv. further submitted
that in the light of globalization of welfare of the workmen
and various labour welfare legislations recently the
Hon’ble Apex Court has given due consideration to the
labour welfare and has taken cognizance of the exploitation
of the oppressed class, under the garb of daily wagers or
contract labourers. In the recent judgement in Bhilwara
Dugdh Utpadak Sahakari S. Ltd. V/s. Vinod Kumar Sharma
& Ors. 2011 i1l CLR 386 wherein, the Hon’ble Apex Court
in respect of exploitation in the name of so called contract
labourers or daily wagers observed that :

“This appeal reveals the unfortunate state of affairs
prevailing in the field of labour relations in our
country, In order to avoid their liability under various
labour statute employers are every often resorting
to subterfirge by trying to show that their employees
are infact the employees of a contractor. It is high
time that this subterfuge must come to an end. Labour
statutes were meant to protect the employees/
workmen because it was realised that the employer
and the empl6yees are not on an equal bargaining
position. Hence protéction of employees was
required so that they may not be exploited. However
this new technique of subterfuge has been adopted
by some employers in recent years in order to deny
the riglits of the workmen under various labour
statutés by showing that the concerned workmen
are not their efiployees but are the employees/
workmen of a contractor of that they are merely daily
wage or short term or casual employees when in fact
they are dolfig the work of regular employees.”

The Hon'ble Court further observed that :

“This Courl cannot countenance such practices
any more. Globalisation/liberalisation in the name of
growth cannot be at the human cost of exploitation
of workers.™

17. The ratio laid down by Hon'ble Apex Court in.
this recent ruling, is squarely attracted to the set of the
¢ase at hand, On the other hand the above ruling cited on
behalf of the first party are not attracted to the set of facts
of tite present case. It is contended by the workman that
he is working with the first party since 08-3-1999 as a
Peon. According to him though he is doing work
continuously for number of years, the management refused
to make him permanent. According to the workman he had
worked morc than 240 days continuously thus he ts
cititled to be made permancnt.

1%, In the above ruling the Hon'ble Apex Court has
taken cognisance of such type of exploitation. These
workmen are working for ycars together for minimum
wages which are not sufficient even 1o meet the two ends
of their respective familics, whereas the permanent
cmployees doing the same work get much more pay,
allowances and other facilities from the department. In the

Iight of the recent view of the Hon'ble Apex Court ail the
Courts and Tribunals are duty bound to look into the
matters carefully and to take appropriate action to stop
the exploitation of poor class of the society, who are
struggling to meet the two ends of their respective families.
In this backdrop. as workman is an employee of the first
party he deserves to be regularised in service from the
date of compietion of 1wo ycars which can be treated as
period of his probation. In short, he should be made
permanent from March 2001 with all benefits as like the
permancal employee till the date of his termination
1-6-2001.

19. In respect of back wages the Ld. Adv. for the
first party submitted that it 1s well established principle
that no back wages can be awarded for the period when
the workman has not worked at all. 1 do agree with the
principlc. However in the case at hand the workman has
not stopped or given away his job at his own. On the
other hand he was not made permanent. When he had
worked for numbcr of years and till the date of his age bar
he was entitled for permanency and question of refusing
to make him permanent by saying that he failed in the
interview does not arise. En this backdrop as workman has
not refused to join his duty and he was asked not to come
for work, in a way he is entitled to full back wages. However
1t is a fact that since June 2001 the workiman has not worked
for the first party and he must be doing some work to
maintain himself and family. He must be carning at least
some meagre amount. In this backdrop to meet the ends of
justice I think it proper to direct the first party 1o reinstate
the workman with 20% back wages. Accordingly [ decide -
the issuc nos. 3 & 4 in the affirmative. [n respect of issue
no. 5, I hold that the workman is entitled to the relief of
20% back wages and proceed 1o pass the following order

ORDER

The Reference is allowed as follows with no order
as to cost

(I3 The first party rmanagement is directed (o
reinstate the workman as a Peon from March
2001 as a permanent servant.

(2) Thc management is also direcled to pay him
the difference from March 2001 wil 1-6-2001.

{3) The management is also ditected to pay 20%
back wages from 1-6-2001 till the datc of his
reiustatement in the service,

(- The mapagement is also dirceied 1o retease
and pay all the conscqnential benefits to the
workman.

Date @ 10-10-2012
K. B. KATAKE, Presiding Officer
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New Delhi, the 21st January, 2013

S.0. 397.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Ceniral
Government hereby publishes the Award (Ref. No. 24/
2009) of the Central Government Industrial Tribunal-com-
Labour Court, Ernakulam as shown in the Annexure, in
the Industrial Dispute between management of State
Bank of Travancor and their workmen, which was received
by the Central Government on 21-01-2013.

{No. L-12012/25/2009-IR (B-I)]
SUMATI SAKLANI, Section Officer
ANNEXURE

BEFORE THE CENTRAIL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOQUR COURT,
ERNAKULAM

Present :
Shri . Sreevallabhan, B.Sc. LL.B., Presiding Officer
(Friday, the 28h day of September, 2012)
LD, 24/2009

D. Sreedevi,

Thottamkara Madam,
Western Gate, Ambalapuzha
PO, Kerala, Allepey,

The Managing Director,
State Bank of Travancore,
Head Office, Poojappura,
Thiruvananthapuram.

By. Adv. Shri P Ramakrishnan

This case coming up for final heaning on 28-9-2012
and this Tribunal-cam-Labour Court on the same day
passed the following :

Workman

Management

464 Gif2013—12

AWARD

In exercise of the powers conferred by clause (d) of
Sub-section (1) and sub-section (2A) of Section 10 of the
Industrial Disputes Act, 1947 (14 of 1947) the Government
of India, Ministry of Labour by Order No. L-12012/25/2009-
IR(B-I) dated 13-7-2009 referred the following industrial
dispute to this Tribunal for adjudication :

“Whether the action of the management of State
Bank of Travancore in discharge to Smt. D. Sreedevi
from services we.f. 19-4-2008 on the findings of
domestic enquiry, is justified? If not, what relief the
applicant is entitled t0?”

2.  The workman joined the services of the
management bank on 18-1-1982 as a Cashier-cum-Clerk. -
Later she was posted as Single Window Operator. While
she was working in that post in the Ambalapuzha branch
of the bank the Assistant General Manager III(E)/
Disciplinary Authority of the management bank issued
charge sheet dated 9-1-2007 with charges under three
heads by levelling allegations as to the commission of
acts of gross misconduct under Clause 5(¢) and 5(j) of the
Memorandum of Settlement dated 10-4-2002.

3. The charges levelled against her are under three
heads. '

The charge under the 1st head includes 3 items of
charges of misappropriation as given below .

“(i) On 10-5-2006, Smt. A. Rahiyanath, a customer
of the Branch remitted an amount of Rs. 5,000
for credit of her Demand Loan Account
No.57032613598 (old loan account No. 256)
with the Branch. Though you have received
the amount and entered the credit entry in the
relative loan pass-book unauthorisedly and
issue the counter foil of the credit voucher
duly authenticated, you did not credit the
amount to the loan account. On a follow up of
the above customer for the amount remitted
by her, you made good the amount on 23-5-06
in cash by crediting the abdve loan Bccount
which clearly indicated that you have
misappropriated the funds remitted by the

party.

(i) Again on 29-4-06, you misappropriated an
amount of Rs. 2500/- remitted by M/s, Surya
Kudumbasree unit to their account No.
67005013440, You reccived the amount but
failed to account {he same in the loan account
and issued the pass-book with the credit entry
under your initials. You credited the amount
to the loan account only on 2-3-06.

-
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(i} Further details of your misappropriation of
funds on the accounts of various borrowers/

depositors are furnished below :
Account Name of Date of Dateof Amount
Nurmber the Party credit credit  inRs
in the inthe
Pass Computer
Book

57032721900  S. Jayan

(MTL.
Account)

24-305 080405 1000
160705 2207405 1500
010805 12-0805 1000
200206 16:03-06 1200
280206 220306 1000
07-04-06 18-04-06 1000
180406 27406 800
260406 27-04-06 750

010206 110306 2640
08-04-06 17-04-06 3000

57032690460 Malavika
(SB Account) Kudum-

basree
57032663005 R. Suseela 020506 15-05-06 1000
(SB Account) Devi
57032617752 G Unni-
(MTL krishnan
Account)

070705 190705 3000
160805 180805 3000
300905 081105 3000
20-04-06  29-04-06 3000
57032595395 K.S. Sindhn 11-0206  11-0506 3500
{AgriCash

Credit)

You have received the amounts in cash on the
respective dates as shown above from the above
borrowers/depositors and made credit entries in the relative
pass books under your initials. However, the above
amounts were not credit to the respective party’s account
on the same day; instead you retained the amounts with
you and credited the accounts on the later dates. You,
thereby, misappropriated the funds remitted by the
customers”.

4, The charge under the Znd head is as to the
neglect to obtain signatures of the remitters on cash receipt
vouchers and it is as follows :

“You neglected to obtain the signatures of the

remitiers on  cash receipt vouchers, disregarding

the extant instructions of the bank in this regard as
detailed below : :
@ Account No, 57032617752, credit voucher for
Rs. 3,000/- dated 8-11-2005.
@) Account No. 57032595395, credit voucher for
Rs. 3,500/- dated 11-2-2006".

5. The charge under the 3rd head is as to the
correction of dates in credit vouchers without
authentication by remitters and it is as given below :

“The dates of credit vouchers are seen cotrected by

you in the following cases without any

authentication by the remitters.”

Account Account Date in Date in Remarks
Number of credit the pass the
{Rs.) hook Computer
SB 3000 R-4-2006 17-4-2006 Voucher
57032690460 date 8-4-06
Corrected as
17-4.2006
SB 5250 3-4-2006 4-4-2006 Voucher
57032689513 date 3-4-06
Corrected as
4-4-2006
SB 1600 2-5-2006 15-5-2006 Voucher
57032663005 date 2-5-06
Corrected as
15-5-2006
MTL 5000 28-4-2006 29-4-2006 Voucher
57032620301 date 28-4-06
Corrected as
29-4-2006

6. The workman who was placed under suspension
submitted her explanation without disputing the said acts
but explaining the circumstances to justify her actions.
As faras item No. 1 under the first head is concerned, her
explanation is that there was only one Single Window
Operator on most of the days in the bank and it was
because of her ¢agerness to quickly dispose of the
customers without causing any inconvenience to them
the amount was reccived after making entry in the pass
book after signing the counter foil. The amount was found
to be less and hence returned to her. If any difference is
seen in the remittance later the customer would be
contactecd over telephone and the difference be rectified.
It is the regular practice in all the branches of the bank.
The shortage was noticed when the remittance was
examined before entering in the system. She was informed
of it. She came with the full amount on 25-3-2006 and hence
the remittance was happened to be recorded later.

7. As to item No. 2 under the first head the
explanation is that the failure to credit the amount remitted
by Kudumbasree unit is becausc of the reason that the
account number was not seen clearly on the voucher. The
party was informed of it on that day and correct account
nunber was brought on the next working day ie. on
2-5-2006. Hence the amount was credited on that day.

8. Her explanation as to item No. 3 is that all the
transactions under that item are of the above nature and
it is usual for the customers in rural areas to hand over
cash for remitiance to staff members cven at their residence
or on their way to the bank and in many of such cases the
customers may not even correctly remember the dates or
the account numbers. She did not unauthorisedly retained
any amount of the customers and never made any falsc
entry with fraudulent intent. There was no cecasion of
misappropriation of any amount of the customers by
her.
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9. As to charge No. 2 her explanation is that in a
busy counter it is at times not possible to be very
bureaucratic with the customers if they have already left.
It isa matter of daily business and trust with the customers
in the interest of good service. Even if there was non
obtaining of signature it was due to mere oversight and
not due 10 any malafide intent.

- 10. Regarding charge No. 3 her ¢xplanation is that
the date might have been corrected if it was wrong and it
might also be under the above said circumstances.

11. According to her she has not indulged in any
major misconduct and the acts done in the interest of good
customer service had been twisted and fraudulent
aspersions were casted upon. All the charges are baseless
and hence denied. Hence she has to be exonerated from
the charges levelled against her. ’

12, As the explanation was found to be not

satisfactory the Disciplinary Authority ordered to conduct.

a departmential enquiry. After cnquiry the Enquiry Officer
found that all the charges levelled against here were

proved. The Disciplinary Authority after giving an

opportunity to be heard on the enquiry report passed a
preliminary order proposing penalty of discharge from
service with superannuation benefits for charge No. 1,10
bring down to lower stage in the scale of pay by one
stage for a period of one year for charge No. 2 and to give
warning for charge No. 3. Afler hearing the charge sheeted
employee about the proposed penalties the Disciplinary
Authority imposed the proposed penalties in the
preliminary order for charge Nos. 1 to 3 and thereby she
was discharged from service with superannuation benefits
i.¢. with Pension and/or Provident Fund and Gratuity as
would be due otherwise under the Rules or Regalations
prevailing at the relevant time andwithout disqualification
ftom future employment with a stipulation not to give
effect to the punishments imposed for charge Nos. 2 and
3. Challenging that order the workman preferred an appeal
before the Appellate Authority and the same was dismissed
vide order dated 18-10-2008.

13. It is after the dismissal of the appeal the workman
raised the industrial dispute and reference was made to
this tribunal, The validity of the enquiry and the legality
of the imposition of penalty were challenged by the
workman in the claim statement filed by her after her
appearance before this tribunal. Management filed wriiten
staternent denying the allegations challenging the validity
of the enquiry as well as the legality of the imposition of
penality. As the validity of the eqnuiry was challenged by
the workman in the claim statement it was heard treating it
was a preliminary issue and the enquiry was found to be
invalid by this tribunal by passing the preliminary order
daed 11-7-2011.

14. After invalidation of the enquiry both parties
were afforded sufficient oppertunity to adduce evidence.
On the side of the management two witnesses were

examined as MW1 & MW?2 and Exts. M1 toM7 were got
marked. From the side of the workman three witnesses
were examined as WW1 to WW3. Ne docamentary
15. After closing the evidence the arguments for
both sides were heard.
. 16. The points for determination are :

(I} Whether the management has sacceeded in
proving all or any of the charges levelled
againsi the workman ?

2) Whether the penalties imposed by the
management calls for any interference and if
50 what penalty to be impsosed for each of
the three charges ?

(3) Relicfs and costs.

17. Point Ne. 1 : Since the enquiry was found tobe
vitiated it is mecessary to have a detailed analysis of the
evidence adduced by the parties before this tribunal in
ordet to enter into the findings on the various charges
levelled against the workman.

18. There are three items of charges of temporary
misappropriation as to the amounts of remittance of three
difference customers under charge No. [, The first item is
asto the temporary misappropriation of the amonnt of the
customer Smt. A. Rahiyanath. The allegation is that an
amount of Rs. 5000/- rececived by the workman from Smt.
A Rahiyanath for remittance on 10-5-2006 towards her
demand loan account No. 57032613598 was not credited
after making entry in her pass book and it was credited
only on 23-5-2006. There is ample evidence in this case to
prove that the amount of Rs. 5000/~ was received on 10-5-
2006 and the same was credited only on 23-5-2006 in her
account, Ext. M4 is the counter foil of the pay-in-slip
dated 10-5-2006 asto the remittance of Rs. 5000/- by her.
Ext, M2 is the passbook relating to her acoount and there
is entry as to the remitiance of that amount on 10-5-2006.
The amount was not credited in her account on16-5-2006
and the sainie is evidenced by Ext. M3 statcraent of acoount
as to her loan account. The amount is scen to have been
credited in her acoount onlyon 23-5-2006 and the same is
evidenced by Ext. M3. Ext, M5 credit voucher isas to the
remittance of Rs. 5000 on 23-5-2006 [t is specifically
averred in the proof affidavit of MW?2 that Ext. M3 isin
the handwriting of the workman. There is no serious
challenge about it during her cross exsmiviaiion. MW2
who was acquainted with her handwriting is competent
to give evidence to prove that Ext. M35 is ir: her handwriting.
No contra evidence was adduced to prove that it is not in
her handwriting There is no case that she was not the
Single Window Operator in the bank on 23-5-2006. In the
light of the explanation offered by her to that charge it is
not pecessary to have any more evidence (0 prove the
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allegation as to the temporary misappropriation of the -

amounf reoeived from Smt. A, Rahiyanath on 10-5-2006.
There is absolutely no evidence in this case to prove that
the amount brought by Smt. A. Rzhiyanath to the counter
was returned on the same day after making entries in the
pass book and issuing counter foil to her for the receipt of
the amount, 1t is highly improbabie to think that the counter
foi! was issued afier making entry in the pass book without
counting the cash reccived fromher.

19. The non-examination of A. Rahiyanath was
poiated out by the learned counsel for the workman to
discard the case of the management as to the alleged
temporary misappropriation. She was examined before
the Enquiry Officer. It is not necessary to examine her as
awitness in this case in view of the docamentary evidence
and the explanation submitted by her. MW2 has given
evidence to prove that Ext. M1(c) complaint was made by
A. Rahiyanath about the misappropriation of the amount
when she was informed by the Manager about the non
remittance of any amount towards her loan account.
Ext. M1(c) bears office seal with the date 23-5-2006 put by
MW?2. Based upon the version given by MW?2 that it was
not directly received from her by him it was argued by the
learned counsel for the workman that the same cannot be
relied on to prove that any such complaigt was made by
her. MW?2 himself has given ¢vidence about the receipt of
the compiaint from her. He was the Manager of the
Ambalapuzha Branch of the Bank where the workman
was working at that time. Merely for the reason that it was
not directly received by him from the customer cannot be
accepied as a reason to hold that no such complaint was
submitted by A. Rahivanath. There was no attempt on the
part of the workman to prove that Ext. M1(c) complaint is
not that of Smt. A. Rahiyanath. Non examination of
Rahiyanath is not material in this case in view of the proved
facts and circumstances. There is cogent and convincing
evidence to prove the misappropriation of an amount of
Rs. 5000 givenby Smt. A. Rahiyanath to the workman for
remuttance. So the reanagement has succeeded in proving
the charge under item 1 of charge No. 1 in the charge
sheet.

20. Item No.2 under charge No. 1 is about the
misappropriation of an amount of Rs. 2500 remitted by
Surya Kudumbasree to their account No. 67005013440,
The allegation is thatthe workman had received the amount
on 29-4-2006 and entry was made in the pass book, but it
was actually credited only on 2-5-2006 in the loan account.
In order to prove the same management has produced
Ext. M6 statement of account and M7 counter foil of the
pay-in-slip. Ext. M1(d} is the photocopy of the letter dated

"6-6-2006 by which the Manager of the Statc Bank of
Travancore, Ambalapuzha was informed by the President
of the Kudumba Sree Unit as to the remittance of that
amount on 29-4-2006. There is correction of the date in
Ext. M7 and 1t appears that 29-4-2006 was corrected as

2-5-2006. In the explanation the workman would admit that -
the amount was brought on 29-4-2006. But it is stated that
it was brought at the end of the day and since the account
number was not seen clearly on the voucher, the customer
was informed about it and afier petting the correct account
number it was credited on the next working day i.e. on
2-5-2006 as 30-4-2006 and 1-5-2006 were holidays. The
pass book relating to that account is not produced in this
case. The remittance was made on 2-5-2006 as per Ext.
M6. Except Ext. M1(d) and the correction of the date in
Ext. M7 there is no oral or documentary evidence to prove
that the amount was misappropriated by the workman.
The President of the Kudumbasree Unit is not examined
as a witniess in this case to prove that any such complaint
was made by her. In Ext. M1(d) it is stated that the counter
foil was not issued on 29-4-2006. The correction in the
date of Ext. M7 is not seen fo have been authenticated. It
is not known whether it was corrected by the customer or
by the workman in the absence of any corroborative piece
of evidence. Hence it is not possible to conclusively
determine whether that amount was misappropriated by
the wotkman. So it can be held that itemn No. 2 under charge

" No. 1 is not duly proved by adducing corvincing evidence

in this case.

21. Ttem No. 3 under charge No. 1 is as to the
misappropriation of the amounts of remittance from five
customers by the workman. Eight instances of
misapproptiation are as to the remittance made by the
customer S. Jayan towards his lcan account No.
§7032721900. Entries arc there in Ext. M8 pass book with
regard to the remittance of Rs. 1000 on 24-3-2005, Rs. 1500
on 16-7-2005, Rs. 1000 on 1-8-2005, Rs. 1200 on
20-2-2006, Rs. 1000 on 28-2-2006, Rs. 1000 on
7-4-2006, Rs. 800 on i8-4-2006 and Rs. 750 on
26-4-2006, In order to prove that those amounts were
credited on subsequent dates maragement has produced
Exts. M10 to M16 pay-in-slips and Ext, M9 statement of
account. Ext. M9 statement of account is for the period
from 1-1-2006 to 8-8-2011. As the staternent of account for
the year 2005 is not produced it is not possibie to find out
whether the amounis received on 24-3-2005, 16-7-2005,
and 1-8-2005 were given credit to on subsequent days.
But it can be clearly seen that the amounts as per Exts.
M12 to M16 pay-in-slips were given credit on subsequent
days after making entries in the pass book.

22, Ext. M35 will go to show that entry is to be made
in a depositor’s pass book only after posting it in the
ledger and checking of the resultant balance by the
supervising official. it is averred in the proof affidavit of
MW-2 that Exts. M12, M14 and M16 are in the
handwriting of the workman and it is not disputed during
his cross-examination. Jayan when examined as WW-2
has stated during his cross-cxamination that Ext. M8 pass
book is not his pass book. But he would admit that the
pass book is in his name and address. Further he would
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state that he cannot say whether the pass book of that
account is now with him, He is an autorikshaw driver and
on going through his deposition it can be seen that he is
an interested witness and it is at the instance of the
workman he came to give evidence in this case, Ext. M8
is stated to be his pass book by MW1. There is no valid
reason to hold that Ext. M8 is not his pass book. Exts.
M12 to M16 coupled with the entries in Exts. M8 and M9
are sufficient to prove the five instances of misappropriation
in the year 2006. It cannot be conclusively held that the
three instances of the alleged misappropriation in 2005 is
duly proved in this case. Hence I find that the workman is
guilty of the above said five instances of misappropriation
of the amounts of remittance in the loan account of Jayan.

23. The allegation as to the misappropriation of the
amounts of remittance of Malavika Kudumbasree is as to
two instances. An amount of Rs. 2640 remitted in the
account on 1-2-2006 was credited ib 11-3-2006 and an
amount of Rs, 3000 remitted in the account on $8-4-2006
was credited only on 17-4-2006. Ext. M17 is the pass book
with respect to SB account No. 57032690460 of Malavika
Kudumbasree. Eniry is made as to the remittance of Rs.

26400n 1-2-2006 and Rs. 30000n 8-4-2006. From Ext. M19

and M-20 counter foils of pay-in-slip and Ext. M18
statement of account it can be seen that the amounnt of Rs.
2640 was credited on §1-3-2006 and Rs. 3000 was given
credit on 17-4-2006. Based on Ext. M17 to M20 it can be
reasonably held that the workman had misappropriated
the amounts of remittance of the customer Malavika
Kudumbasree.

24, Regarding the customer R. Suseela Devi there is
only onc instance as to the misappropriation of amount of
Rs. 1000 credited in her account on 15-5-2006 as per the
entry in Ext. M21 statement of account. The remittance
was made as per Ext. M22 counter foil of pay-in-slip. The
charge is that it was received on 2-5-2006 by the workman
and the same was credited on 15-5-2006 by making
correction in the date in Ext. M-22. The pass book relating
to that account is not produced in this case. Without the
pass book and any other evidence it is not possible to
arrive at a conchision that the amount was misappropriated
by the workman by correcting the date in Ext. M22 by
herself. Hence it cannot be held that there was
misappropriation of that amount by the workman.

25. The charge as to the MTL Account No.
57032617752 of G. Unnikrishnan is with respect to four
instances of misappropriation of Rs, 3000 each,
The amounts received by the workman on 7-7-2005,
16-8-2005, 30-9-2005 and 20-4-2006 are alleged to have been
given credit to on 19-7-2005, 18-8-2005, 8-11-2005 and
29-4-2006. The receipt of thase amounts on the various
dates by the workman is duly proved throngh Ext. M23
pass book. Exis. M25 to M28 counter foils of the pay-in-

slip coupled with Ext. M24 statement of account can be
relied on to prove that the amounts received by the
workman on those days were subsequently credited in
his account as alleged in the charge sheet. All the four
instances of misappropriation are duly proved through
the production of Exts. M 23 to M28. The receipt of Ext.
M23 pass book by the Branch Manager of the Bank is

 admitted by him during his cxamination as WW1. He has

stated during his chief examination that Ext M25, M26 and
M28 are in his handwriting and the handwriting in Ext.
M27, is not that of him. In the proof affidavit of MW?2 it is
specifically averred that Ext M27 is in the handwriting of
the workman and the same remains unchallenged during
his cross-examination. There is convincing evidence in
this case to prove that the workman misappropriated the
amounts received by her for remittance towards his loan
account.

26, In order to prove the alleged misappropriation of
Rs. 3500 remitied in the Agricaltural Cash Credit Account
No.57032595395 of Smt. K.S. Sindhu management has
produced Ext, M30 counter foil of pay-in-slip and Ext.
M29 statement of account. The pass book relating to that
account is not produced in this case. Ext. M30 is dated
11-2-2006. From Ext. M29 it can be seen that the amount
was not given credit to in that account on that day. There
is an entry in it as to the remittance of Rs. 3500 on
11-5-2006. Without the production of the pass book or
other evidence it cannot be held that therc was
misappropriation of that amount by the workman,

27. Charge No. 2 is as to the negligence of the
workman in not obtaining the signature of the remitiers on
cash receipt vonchers disregarding the extant instructions
of the bank. The two credit vouchers made mention of are
voucher dated 8-11-2005 for Rs. 3000 as to account No.
57032617752 and for Rs. 3500 dated 11-2-2006 as to
account No, 57032595395, Exts. M27 and M30 are counter
foils of the pay-in-slip relating to those two instances.
There is signature in the space for Cashier in Ext. M27,
Similar signatere is seen in Ext. M30. It is not in the space
for signature of Cashier. In Ext. M27 there is no space for
the signature of the customer. The charge is that the
signatures of the customer was not obtained by the
workman in those two credit vouchers disregarding the
instructions of the bank. But no evidence was addved in
this case to prove-that there was any such instruction.
There is no reliable evidence in this case to prove charge
No. 2 levelled against the workman.

28. Change No. 3 is as to the correction of the dates
in four credit vouchers. It is for not authenticating the
corrections. Exts. M-20, M33, M22, M31 were produced
to prove the same. MW?2 has stated during his cross-
examination that if correction is to be made in the pay-in-
slip it is to be made by the person who brought it with his
signature. There is a circular containing such an
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instruction. It is not produced in this case. It is to be
proved that the corrections required authentication by
the remitters. As it is not duly proved in this case the
workman cannot be found guiity of charge No. 3 in the
charge sheet.

29. Management has succeeded in proving item No.
1 under charge No. 1 and the misappropriation of the
amounts of the customer S. Jayan, Malavika Kndumbasree
and G Unnikrishnan in item No. 3 under that charge.

30. Points No. 2 :—There are several instances of
mis-appropriation by the workman. It is a gross misconduct.
Management has imposed the penalty of discharge with
superannuation benefits under Clause 6(d) of Settlement
dated 10-4-2002 for charge No. 1. In the decision reported
in Chairman and Managing Director, United Commercial
Bank and Others Vs. P.C. Kakkar (2003) 4 Supreme Court
cases 364 it was held :

“Every Officer/employee of the bank is required to
take all possible steps to protect the interest of the
bank and to discharge his duties with utmost
integrity, honesty, devotion and diligence and to
do nothing which is unbecoming of a bank office.
Good Conduct and discipline are inseparable from
the functioning of every officer/employee 1“_of the
bank ",

Further it was held :

“Unless the punishment imposed by the disciplinary
authority or the appellate authority shocks the
conscience of the court/tribunal, there is no scope
for interference. Further to shorten litigation it may,
in exceplional and rare cases, impose the appropriate
punishment by recording cogent reasons in support
thereof.”

As it is a case of misappropriation with clinching
evidence it cannot be held that the penalty imposed is
shockingly disproportionate to the proved charges levetled
against her. There is no reason to imposc a lesser
punishment in view of the facts and circumstances in this
case. Hence the workman is imposed with the penalty of
discharge from services with superannuation benefits,
i.e., with Pension and/or Provident Fund and Gratuity as
would be duc otherwise under the Rules or Regulations
prevailing at the relevant time and without disqualification
from future employment.

31. Point No. 3 :—In view of the findings on point
Nos. 1 & 2 I find that the action of the management of
State Bank of Travancore in discharging the workman from
services w.e.f. 19-4-2008 is justified.

The award will come into force one month afier its
publication in the Official Gazette.

Dictated to the Personal Assistant, transcribed and
typed by her, corrected and passed by me on this the 28th
day of September, 2012.

D. SREEVALLABHAN, Presiding Officer

APPENDIX
Witnesses for the Workman
WW! — G Unnikrishnan, ‘Anugraha’,

Chembakassery Nagar, Komana,
Ambalapuzha P.O., Alieppey District.

WW2 — 8 Jayan, Kunnel House, Near
Payalkulangara Temple, Karoor,
Ambalapuzha P.O., Alleppey District.

WW3 -— Smt R. Vimala, Parvathy Nilayam, Near
Pulickal Temple, Komana, Ambalapuzha

P.O., Alleppey District.

Witnesses for the Management

MW! —  Smi Kumar N. Santha, Manager, State Bank
of Travancore (Enqiry Officer}.
MW2 - D, Jayaprakash, Chief Manager, State Bank

of Travancore, Mulanthuruthy Branch,
Ernakulam District.

Exhibits for the Warkman Nil
Exhibits for the Management :

Ml(a) Charge sheet dated 9-1-2007 issued by the
Disciplinary Authority, Assistant General
Manager [1I(E) to the workman.

Reply letter dated 19-2-2006 submitted by the
workman to the Asstt. General Manager 111,
State Bank of Travancore, Zonal Office,
Emalautam.

Photocopy of the leiter dated 22-5-2006
addressed to the Manager, State Bank of
Travancore, Ambatapuzha by Smt. A.
Rehivanath,

Photocopy of the letter dated 6-6-2006
addressed to the Manager, State Bank,
Ambalapuzha by Smt. Thresiamma, President,
Surya Kudumbasree.

Photocopy of the letter dated 11-6-2008
addressed to the Assistant General Manager-
I11, SBT Zonal Office, Panampillynagar,
Ernakutam by Shri Jayan S.

M2 Pass book issued from the Ambalapuzha
branch of the State Bank of Travancore of
Smt. A. Rahivanath.

M3 Photocopy of the Statement of Account for
the period from 1-1-2005 to 8-8-2011 as to
Account No. 57032613598 in the name of Smt.
A. Rahiyanath.

M4 Counter foil of the pay-in-slip dated 10-5-2006
in the name of Smt. A. Rahiyanath for
remittance of Rs. 3000

Mi(b)

Mli{c)

MIld)

Ml(e)
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M35

M6

M7

M3

M9

MI10

M11

M12

M13

M 14

M15

M16

M17

MI8

M19

M20

M2l

M22

Credit voucher dated 23-5-2006 for Rs. 5000
in the name of Smt. A. Rahiyanath.

Photocopy of the Statement of Account for
the period from 1-12-2005 to 1-8-2011 as to
Account No. 67005013440 in the name of
Surya Kudumbasree.

Pay-in-slip dated 2-5-2006&3t0remi&anoeof
Rs. 2500
Kudumbasree.

Pass-book issued from the Ambalapuzha
Branch of the State Bank of Travancore to
Shri Jayan S.

Photocopy of the Statement of Account for
the period from 1-1-2006 to 8-8-2011 as to
Account No. 57032721900 in the name of Shri
Jayan §S.

Pay-in-stip dated 22-7-2005 as to remittance
of Rs. 1500 in the Account of Shri 8. Jayan.

Pay-in-slip dated 12-8-2005 as to remittance
of Rs. 1000 in the account of Sri §. Jayan.

Pay-in-slip dated 16-3-2006 as to remittance
of Rs. 1200 in the account of Shri S. Jayan.

Pay-in-slip dated 22-3-2006 as to remittance
of Rs. 1000 in the account of Shri S. Jayan,
Pay-in-slip dated 18-4-2006 as to remittance
of Rs, 1,000 in the account of Shri Jayan.

Pay-in-siip dated 26-4-2006 as to remittance
of Rs. 750 in the account of Shri 8. Jayan.

Pay-in-slip dated 27-4-2006 as 1o remittance
of Rs. 800 in the account of Shri Jayan.

Pass-book issued from the Ambalapuzha
Branch of the State Bank of Travancore to
M/s. Malavika Kudumbasree.

Photocopy of Statement of Account for the
period from 1-1-2006 to 9-8-2011 as to Acoount
No. 57032690460 in the name of M/s. Malavika
Kudumbasree,

Pay-in-slip dated 11-3-2006 as to remittance
of Rs. 2640 in the account of M/s. Malavika
Kudumbasree,

Pay-in-slip dated 17-4-2006 as to remittance
of Rs. 3000 in the account of M/s. Malavika
Kudumbasree,

Photocopy of the Statement of Account for
the period from 1-1-2006 to 31-12-2006 asto
Account No. 57032663005 in the name of Mrs.
Suseela Devi.

Pay-in-slip dated 15-5-2006 as to remitiance
of Rs. 1000 in the account of Smt. R. Suseela
Devi.

in the account of Surya .

M23

M24

M25

M26

M27

M23

M29

M30

M3l

M3l

M1

M34

M35

M36

M3?

Pass book of joint account of Sri G
Unnikrishnan and Smt. Anitha Bai in the State
Bank of Travancore, Ambalapuzha.

Photocopy of the Statement of Account for
the period from 1-1-2005 to 8-8-2011 as to
Acoount No. 57032617752 in the name of Sn.
Unnikrishaan G and Smt. Anitha Bai,

Pay-in-stip dated 19-7-2005 as to remittance
of Rs. 3000 in the joint account of Sri. G
Pay-in-slip dated 18-8-2005 as to remittance
of Rs. 3000 in the joint account of Sri. G
Unnikrishnan and Smt. TK. Anitha Bai.

Credit voucher dated 8-11-2005 for remittance
of Rs. 3000 in the joint account of Sri.
Unnikrishnan and Smt. TK. Anitha Bai,

Pay-in-slip dated 29-4-2006 as to remittance
of Rs. 3000 in the joint account of Sri. G
Unnikrishnan and Smt. TK. Anitha Bai.

Photocopy of the Statement of Account for
the period from 1-3-2005 to 8-8-2011 as to
Account No. 57032595395 in the name of Mrs,
SindmK.G

Pay-in-slip dated 11-2-2006 as to remittance
of Rs. 3500 in the account of Smt. K.S. Sindhu.

Pay-in-slip dated 29-4-2006 as to remittance
of Rs. 5000 in the account of Shn Sreekumar
R

Photocopy of the statement of Account for
the period from 1-1-2006 to 31-12-2006 as to
Account No. 57032620301 in the name of
Sreelaymar R. and AswathiR. '

Pay-in-slip dated 4-4-2006 as to remittance of
Rs. 1800 in the account No, 67004792618 in
the name of Naveena SHG

Photocopy of the Statement of Account for
the period from 1-1-2005 to 8-8-2011 as 1o
Account No. 57032689513 in the name of
Naveena Swayam.

Photocopy of page 3 of Chapter IV of the
Bank’s Book of Instructions.

Photocopy of the Circular No. 78/2004 dated
3-9-2004 issued by State Bank of Travancore,
Head Office, Thiruvananthapuram.

Photocopy of the Staff Circular No. 32/2005

dated 6-10-2005 issued by State Bank
of Travancore, Head Office,
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New Delhi, the 21st January, 2013

5.0. 398 —In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref No. 63/
1996) of the Central Government Industrial Tribunal-cum-
Labour Couit Ng. 1, Dhanbad as shown in the Annexure
inthe Industrial Dispute between the employers in relation
to the management of M/s. CCL and their workman, which
was received by the Central Government on 21-1-2013.

[No. L-20012/240/1995-1R (C-)]
M. K. SINGH, Section Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
" INDUSTRIAL TRIBUNAL{NO.1),
DHANBAD

In the matter of a reference under Section 10(1)(d)(2A)
of the Industriat Disputes Act, 1947

Reference No. 63 of 1996

PARTIES:
Employers in relation to thg mgt. of N, K. Area,
M/s. CCL :
AND
Their workman,
PRESENT:

Shri Ranjan Kumar Saran, Presiding Officer
APPEARANCES:
SriD. K. Verma, Advocate
Sri. B. B. Pandey, Advocate
INDUSTRY : Coal

For the Management
For the Union/workman :
STATE : Jharkhand
' Dated, 11-}-2013
AWARD

By Order No. L-20012/240/95-IR {CM-I), dated
30-9-1996 the Central Governiment in the Ministry of Labour

has in exercise of the powers conferred by clause (d) of
sub-section (1) and sub-section (2A) of Section 10 of the
Industrial Disputes Act, 1947, referred the following dispute
for adjudication to this Tribunal :

SCHEDULE

*“Whether the claim of the Union that §/Sh. Baban
RamE.P. Fitter, Shyamyjit E.P. Helper, Ramdeo Ram
E.P Helper and Mansoor Khan Auto Fiuller were not
allowed to join at N. K. Area of M. C.C.L on
their transfer from Unimari Project of M/s, C.C.L is
Jjustified 7 If so, Whether the demand for wages for
the period 23-9-1992 to 31-3-1993 for these workmen
by the Unicn is justified ? If so to what relief are
these workmen entitled ?7”

2. In this reference case both the parties have filed
their respective written statements and rejoinders.

3. The short point raised by the workman named in
the reference schedule, that they were transferred to colliery
N, K. Area by the management Central Coal Field Limited,
Darbhanga House, Ranchi to work there, vide Ext. MW-1.
It is ordered for iransmission of service Book, L.P.C. Leave
AJ/C etc. soon after their relieve. They reported their duty
at N. K. Arca. N.K. Area management did not allow the
workmen to work there vide Ext. MW-2 saying they are
unable to accommodate the workmen. The workmen could
not be absorbed in N. K. Area and again returned to their
parent management and absorbed there. But the parent
department did not pay the salary of the workmen during
interim period i.c. from 23-9-92 10 31-3-93. '

4. Since the workman is obedience of the management
direction proceed to N. K. Area approached there, conld
not be accommodated, returned to the parent department
as appears from MW 1 & MW 2. Tt is not understood why
they will not be given wages for the interim period.

5. There is no manner of negligence or delay on the
part of the workmen.

The management is directed to implement the Award
immediately, and give their wages for the period from
23-9-92t031-3-93.

The claim of the workmen is justified.
This is my Award.
R. K. SARAN, Persiding Officer
7 faoett, 21 S, 2013
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New De¢lhi, the 21st January, 2013

8.0. 399 —In pursvancé of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Ceniral
Government hereby publishes the award (Ref. No. 19/
2002) of the Central Government Industrial Tribunal-cum-
Labour Court No. 1, Dhanbad as shown in the Annexure
in the Industrial Dispute between the employers in relation
to the management of M/s. CCL and their workman, which
was received by the Central Government on 21-1-2013.

[No. L-20012/317/2001-IR (C-1)]
M. K. SINGH, Section Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL (NO.1),
DHANBAD

In the matter of a reference under Section 10(1){(d)}2A)
of the Industrial Disputes Act, 1947

Reference No. 19 of 2002
PARTIES :

Employers in relation to the mgt. of M/s. CCL,
Blwrkunda colliery

AND
Their workman.
PRESENT:
Shri Ranjan Kumar Saran, Presiding Officer
APPEARANCES:

For the Management Vivek Kumnar, S¢ Officer,
Personnel

For the Union/workman : Sri. Upendra Kumar Rana,
concerned workman

STATE : Jharkhand INDUSTRY : Coal

Dated, 10-1-2013
AWARD

By Order No. L-20012/317/2001-IR (CM-1), dated
20-2-2002 the Central Government in the Ministry of Labour
has, in exercise of the powers conferred by clause (d) of
sub-section (1) and sub-section (2A) of Section 10 of the
Industrial Disputes Act, 1947, referred the following dispute
for adjudication to this Tribunal :—

464 GII2013—13

SCREDULE

“Whether the action of the management of M/s. CCL,

Bhurkunda colliery in not giving empioyment to

Shri Upendra Kumar Rana on compassionate grotnd

on the death of his father Shri Prahallad Rana is

just and fair ? If not, to what relief is the applicant
entitled ?”

2. Both parties are noticed, during the progress of
the case the workman submitted that, the management has
fulfilled his demand and subside the dispute he raised,
Management has submitted the samething. In that respect
a withdrawal memo of the case filed. Copy served. Heard
both side. It is felt the disputes between the parties have
already over. Hence no dispute award is passed.
Communicate to the Ministry.

R. K. SARAN, Persiding Officer
=4 fawelt, 21 s7ad, 2013
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New Delhi, the 21st January, 2013

S.0. 400.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 74/
1991) of the Central Government Industrial Tribunai-cum-
Labour Court No. 1, Dhanbad as shown in the Annexure
in the Industrial Dispute between the employers in relation
to the management of M/s. BCCL and their workman, which
was received by the Central Governmenton 21-1-2013,

[No. L-20012/17/199 1R (C-1)]
M K. SINGH, Section Officer

ANNEXI/RE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL (NO. 1),
DHANBAD

In the matter of a reference Ufs 10(1)(d)(2A) of the
LD. Act, 1947

Ref, No, 74 of 1991

Employers in relation to the management of East
Katras Colliery of M/s. B.C.C.L.

AND
Their workmen.
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PRESENT:
Shri Ranjan Kumar Saran, Presiding Officer
APPEARANCES :

For the Employers . None
For the workman : None
STATE : Tharkhand INDUSTRY : Coal
Dated, 11-1-2013-
AWARD

By Order No. L-20012/17/1991-IR (C-1), daied
24-7-1991, the Central Government in the Ministry of Labour
has, in exercise of the powers conferred by clause (d) of
sub-section (1) and sub-section (2A) of Section 10 of the
Industrial Disputes Act, 1947, referred the foltowing
disputes for adjudication to this Tribunal ;

SCHEDULE
“Whether the action of the management of East
Katras Colliery of M/s BCCL is justified in
superannuating w.e.f. 1-7-1990 Shree Sukur Rajwar,
S/o Bandhu Rajwar, resident of Village Panchwarpur,

PO.-Sardala, P.S.-Rajawali, Distt.-Nawada ? If not to
what relief is the workman entitled to 7*

2. In this reference case both the ﬁaﬂies have filed
their respective written slatements and rejoinders.

3. The case of the workman is that he has been
wrongly retired by the management though, he did not
attained sixty years of age that is the age of retirement. On
the other hand the management submitted by writien
statement that the Date of Birth of the concerned workman
Sukar Rajwar S/0 Bhado Rajwar is 1-7-1930 and as such he
retired on 1-7-1990. Management further sumbitted there
was another work man in their organization Sukar Rajwar
S/0 Bandhu Rajwar whose Date of Birth was 1-1-1942, who
took voluntary retirement from job and received all his
retiremeni benefit, But by mistake the service excerts of
Sukar Rajwar 8/o0 Bandhu Rajwar Date of Birth 1-1-1942
served on the present workman Sukar Rajwar 8/0 Bhado
Rajwar whose Date of Birth is 1-1-1930 for which he claimed
that he should not have been retired on 1-1-1990, for which
the dispute raised and referred for decision.

4. During hearing, the management exhibited six
documents examined on witness, which was cross examined
by the workman. But the workman did not examine any
witness on his behalf. Though both the management and
the workman were noticed by regd. post but none turned

up persued the claim of the pariies persued the evidence -

on record and the documents exhibited. The service exerts
of both the present wotkman Sukar Rajwar S/o Bandhu
Rajwar and Sukar Rajwar S/0 Bhado Rajwar exhibited in
this casc marked Ext. M-2 and M-2/1. It is seen that the
Date of Birth of the present workman is !-1-1930 and Sukar

Rajwar S/o Bandhu Rajwar Date of Birth is 1-1-1942. The
document of retirement of the workman filed. The Clerk
who wrongly handed over the service exerts of Sukar
Rajwar 8/0 Bandhu Rajwar has been examined as MW-1 he
has proved all the docutnents and narrated the facts. From
cross examination nothing substantial elicited by the
workman. The workman did not come forward though
noticed nor any document to show that his Date of Birth
was not 1-1-1930, therefore the management has rightly
retired the workman on 1-7-1990.

Hence the workman is not entitled to any relief and
the reference answered in negative.

R K. SARAN, Presiding Officer
¢ feeett, 21 S, 2013
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New Delhu, the 2 1st January, 2013

S.0. 481 —In pursuance of Scction 17 of the
Industnal Disputes Act, 1947 (14 of 1947}, the Central
Government hercby publishes the award (Ref. No. 96/
2004) of the Centrat Government Industrial Tribnal-cum-
Labour Court No. 1, Dhanbad as shown in the Annexure
in the Industrial Dispute between the employers in relation
1o the maniagement of M/s. BCCL and their workman, which
was received by the Central Government on 21-1-2013.

[No. L-20012/97/2004-IR (C-D)]
M. K. SINGH, Section Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL (NG, 1),
DHANBAD

In the matter of a reference Ufs 10() Kd)(2A) of the
1D.Act, 1947

Ref. No. 96 of 2004

Enployers in relation to the management of
Western Washery Zone of M/s. B.C.C L.

AND

Theirworkmen.
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PRESENT:
Shri Ranjan Kumar Saran, Presiding Officer
APPFARANCES:

Forthe Employers  : None
For the Workman : None
STATE : Tharkhand INDUSTRY : Coal
Dated, 11-1-2013
AWARD

By Order No. L-20012/97/2004-IR (C-D),
dt. 14-9-2004, the Central Government in the Ministry of
Labour has, in exercise of the powers conferred by clause
(d) of Sub-section (1) and Sub-section (2A) of Section 10
of the Industrial Disputes Act, 1947, has referred the
following disputes for adjudication to this Tribunal :

SCHEDULE

“Whether the action of the management of BCCL,
Western Washery Zone to change the date of
increment of SriN. C. Tha and Sri N, N, Thakur from
April 10 December, is just and fair ? If not, to
what relief are St N. C.Jha and Sri N. N. Thakur

entitled 7”

Due notice was served on the parties, claim statement
and rejoinder hasbeen filed. But after that on prayer of the
workman the case is fixed. The workman, took down the
. date of the case posted. Therefore only one date the
concerned workman is present, And from 11-9-2008 till date
the workman is not present. Though adequate opportunity
was given, the workman did not tarn up. Four years has
been elapsed. It seems that the workman has lost interest
in this case. There is no necessity to linger this case,

Hence No Dispute Award passed. Communicate to
the Ministry. ‘

R. K. SARAN, Presiding Officer
7 feeeht, 21 sl 2013
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New Delhi, the 21st January, 2013

S.0. 402 —In pursuance of Section 17 of the
Nisputes Act, 1947 (14 of 1947), the Central

Government hereby publishes the award (Ref. No. 112/
1991} of the Central Government Industrial Tribunai-cum-
Labour Court No. 1, Dhanbad as shown in the Annexure
in the Industrial Dispute between the employers in relation
to the management of M/s. BCCL and their workman, which
was received by the Central Government on 21-3-2013.

[No. L-20012/71/19914R(C-))
M. K. SINGH, Section Officer

ANNEXTIRE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT
(NO. 1), DHANBAD

In the matter of a reference under Sectian 10(1)(d)(2A)
of the Industrial Disputes Act, 1947
Reference No. 112 of 1991

PARTIES :
Employers in relation to the Management of
Bhowra (N) Colliery, M/s. B.C.CL.
| AND
Their workman,
PRESENT:

Shri Ranjan Kumar Saran, Presidig Officer
APPEARANCES: '
For the Management
For the Union/workman : None
STATE : Tharkhand '

Dated, 11-1-2013
" AWARD

By Order No. L-20012/71/1991-IR (C.I), dated
22-10-1991 the Central Government in the Ministry of
Labour has, in exercise of the powers confersed by clanse
(d) of sub-section (1) and sub-section (2A) of Section 10 of
the Industrial Disputes Act, 1947, referred the following
dispute for adjudication to this Tribunal :

SCHEINILE

“Whether the action of the management of Bhowra
(N) Colliery of M/s. BOCL in dismissing She Raghuni
Rewani, Fan Operator 1.D. Card Mo. 124957 vide
ietter No. PS/90 (N)/UG Mines/Disniissal/57 | dated
8/10-4-90 and in dismissing Sri Jugal Rewani, prop.
Mazdoor, I.D. Card No. 124944 vide {etter No. PS/90
(NYUG mines/Dismissal/372 dated 8/10-4-9%0 is
justified ? If not, to what relief are the workmen
entitled 7 :

(2) Both parties notices, submitted their claim
statements and rejoinders. In this case both the workmen

T

None

INDUSTRY : Ceal
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were terminated from Service by the management as they
have impersonated. Department enquiry held, they are
found guilty and then removed after conciliation, reference
made. Two withess, one A, 8.1 of police and one Chowkidar
examined in the case on behalf of the management and
cross-examined, Previously preliminary enquiry was
conducted by this tribunal to appreciate the fairness of the
€pquiry by the management and it was held that the enquiry
was not fair and proper. That order of the Tribunal was not
challenged before any court and that became final.

(3) Two witness ¢xamined in this case one is
Chowkidar MW-1, and second witness MW-2 Simply went
to village showed the two photographs of the workmen in
the village they say that did not belong to the workmen,
then submitted negative report against the workmen.

(4) MW-2 the A.S.I. of Police in his evidence has
stated that Sibu Ray S/0 Govind Ray, when his photograph
was shown to a villager Jugal Rawam. But the management
sought police report to ascertain whether Chirku Ray S/o
Govind Ray. He has not stated in his evidence definately
that, there is or was no Chirku Ray $/0 Govind Ray, therefore
the evidence of MW-2 of A.S.1. of police is not believed.

(5) To prove the case of identity and impersonation,
examination and report of the village head man or any
respectable persen of the village is to be examined in the
Count. :

(6) Mere report of an A.S.1. of police and his evidence,
and First evidence of a Chowkidar MW1 is not sufficient

to hold that both the workmen have impersonated

themselves. In absence of sufficient evidence it cannot be
held that the workmen impersonated themselves,

Hence dismissal of the workmen s itlegal they will be
reinstated in the service with 50% back wages.

This is my Award.
R K. SARAN, Presiding Officer
¢ feeeht, 21 S, 2013
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New Delhi, the 21st January, 2013

8.0. 403.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central

Government hereby publishes the award (Ref. No. 40/2003)
of the Central Government Industrial Tribunal-cum-Labour
Court, Kanpur as shown in the Annexure in the industrial
dispute between the management of The New India
Assurance Company Ltd., and their workman, which was
received by the Central Government on 18-1-2013.

[No. L-17012/19/2003-IR (B-)]
SUMATT SAKI.ANI, Section Officer

ANNEXURE

BEFORE SRI RAM PARKASH, PRESIDING
OFFICER, CENTRAL, GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
KANPUR

Industrial Disputes No. 40 of 2003
BETWEEN :

Sri Om Parkash Yadav, son of Sri Narain Yadav,
C/o S Kushwaha,

EWS-884, Barra-2,

Yadav Market,

Kanpur

AND

The Deputy General Manager,
The New India Assurance Company Limited,
Regional Office,
15/60 Green House,
Civil Lincs,
Kanpur
AWARD

1. Central Government, MoL, New Delhi vide
Natification No. L-17412/19/2003-IR-B-1 dated 27-11-2003
has referred the following dispute for adjudication to this
tribunal.

2. Whether the action of the Dy. General Manager,
The New [ndia Assurance Company, Kanpur, in terminating
the services of Sri Om Parkash Yadav vide order dated
2-8-2002 1s legal ? If not to what relief the workman is
entitled ?

3. Brieffacts are :

4. It is alleged that opposite party is engaged in the
Insurance business and is having its Head Office at
Mumbai and is also having Regional Office at Green House,
Civil Lines, Kanpur. The opposite party is also having its
guest house at Flat No. 81, 15/197 Ratan Mahal, Civil Lines,
Kanpur. It is alleged that the claimant was engaged as
carctaker as fourth class employee in the year 1977 by the
oppoiste party to look after the guest house and to provide
the services to their guests. At the time of employment he
was granted Rs. 2000 per month thereafter it was increased
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toRs. 2500 per month w.e.f. 1-11-97 and in the end he was
getting Rs. 4000 per month as salary.

5. It is stated that he was engaged as a Class IV
employee, but to flout the provisions of the Act, he was
forced to sign an agreement 5o that the opposite party may
take the protection in refusing the employment to the
claimant.

6. The claimant was being paid under the head of
salary and is also shown from the voucher of March 2002,
When the claimant requested the claimant that he should
not be forced to sign the argeement and he should be
allowed the wages under the head of salary, thereafier, the
management decided not to continue the agreement afier
April 2000, but the mapagement continued to engage him
a4 caretaker he was being paid salary as usual. When the
payment for July 2002 was made under the garb of
cleanliness of the guest house etc.- then he showed his
annoyance. Thereafier, his services were terminated by
the opposite party vide letter dated 2-8-02. After that the
workman also wrote a letter dated 14-8-2002 for his
reinstatement. It is stated that he has completed 240 days
since 1997 every year and his services have been terminated
getting annoyed on 2-8-02 without issuing any notice and
making payment of compensation, It is-also stated that he
has never issued any letter the renewal of the contract
agreement.

7. Therefore, he has prayed that he should be
reinstated with ali consequential benefits.

8.Oppaosite party has filed the written statement. It is
stated by them that the workman/claimant was kept as a
carctaker on the basis of an agreement for their guest to
look after the guest house and to provide services to the
inmates of the guest house. For this work the claimant has
also engaged one helper and sweeper for cleanliness of
the guest house, For this work the claimant used to submit
the bill for the payment each month and the opposite party
used to pay the amount of the bill to the claimant. The
copy of the bills which were given by the claimant has
been filed along with the written statement. He was never
engaged as a casual labour nor is there relationship of
master and servant in between the parties. He was never
paid under the head of salary. Opposite party has filed the
copy of agreement on the basis of which the claimant was
engaged as caretaker vide agreement dated 1-4-2000. The
agreement was for one year. Before expiry the claimant
used to pray for its renewal which was renewed from time
to time. He was never forced to sign the agreement. In the
last the claimant has submitted an application dated
12-4-02, for the renewal of the agreenient, a photocopy of
which has been filed. It is stated that the office of the
opposite party is a public sector company and for
recruitment there are prescribed rules. The claimant was

never employed or engaged after following any prescribed:

procedure.

9, It is stated that when the claimant did not appear
before the Dy. Manager, according to Clause IV of the
agreement then his agreement was terminated with effect
from 31-7-02. Under such circumstances question does not
arise to issue notice before his termination under the
provisions of the Act. Therefore, they have prayed that
the workman is not entitied for any relief.

10. Rejoinder has also been filed by the claimant but
nothing new has been disclosed therein except confirming
the pieas of his claim statement,

11. Both the parties have filed oral as well as
documentary evidence. Under the oral evidence claimant
has produced him as W.W. 1. Opposite party has produced
M. W. 1 Sri Sudarshan Kumar who is Assistant Manager.

12. I have examined the oral as well as documentary
evidence. :

13. It has been contended by the opposite party that
the claimant was engaged as a caretaker to look after the
guest house. He was engaged as a confractor on the basis
of an agreement, whereas the claimant has claimed that all

" these agreements are fictitious, the claimant was forced to

sign on these agreements the opposite party has actually
employed him as a class I'V servant and in the garb of that
he should not be given a permanent post so they use to
prepare these argeements. The claimant has invited my
attention towards this agreement which has also been filed
by the ppposite party. Agreement paper No. 21/1 has been
made effective on 1-4-99, but the signature of the claimani
has been obtained on 23-3-99. There is no signature either
of employer or claimant under the date 1-4-99. Similarly
agrecment which starts from 1-4-98, signature on this
agreement of the claimant has been obtained on 20-5-98,
i.e. after the execution of the agreement. Similarly on
agreement which starts from 1-4-2000, it has been notarized
on 23-4-2000. It is claimed by the workman that his services
had becn terminated on 2-8-2002. If there was an agreement
for each year why there was not any agreement starling
from April 200t. There is no such agreement for the
period April 2001 till the termination of the service of the
claimant,

14. 1t is contended by the opposite party that the
claimant has moved an application for renewal of the
agreement but later on he did not turn up. This contention
and evidence of the opposite party has been refuted by
the claimant. Claimant has specifically stated on cath that
the application dated 12-4-2002, regarding renewal has not
been given by him to the opposite party and it does not
bear his signature. It is contended by workman that if these
signatures belongs to the claimant then the opposite party
was having an opportunity to get his signature compared
from hand writing expert, but they did not produce any
such evidence.
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15. I have also examined and compared the signature
of the claimant from the original agreement which has been
filed by the opposite party itself. This agreement carries
the signature of the claimant in English and that also in a
stylish way. Whereas the signature on the application dated
12-4-2002 is in Hindi and written as Om Parkas Yadav,
thercfore, the opposite party has failed to prove that this
application was given by the claimant. Moreover, this
application bears the date 12-4-02, whereas there is no such
agreement for 2001 te 2002. Therefore, clearly under these
circumstances the workman was not working under the
agency of contractor particularly from the period 14-2001
tili the end of the termination of his service.

16, It is also contended by the workman that under
this agreement the clause written by the opposite party is
to terminate the services of the caretaker and it is no where
written that under this agreement the contract shall be
terminated.

17. It is also contended that the opposite party is a
reputed public company. If they had given this contract to
the claimant then it was expected from them that they should
have made an advertisement in the news paper or would
have invited some tender or quotations from the reputed
contractor, but they did not made any such advertisement.

18. All the bills of payments have been made on the
printed formate of the opposite party. There is no demand
of money from the side of the claimant on the prinied formate
of the claimant. Claimant has invited my attention towards
paper no. 15/5-22. These are bills of payment. These have
been admitted by the opposite party. Last bill is of July
2002. In one of the bill which is paper no. 15/5, the opposite
party itself has written in the encircled column done by the
court, the word salary for the month of March 2002
Rs. 5300 has been written. The opposite ‘party has not
given any explanation in respect to the word salary.
Therefore, the inference can be drawn that the opposite
party was making payment of salary to the claimant but
under the garb of an agreement, which conld not be called
the fair practice,

19. I have examined the evidence adduced by the
claimant as W.W. | and the evidence of opposite party
adduced as M. W. 1 Sudarshan Kumar. Several questions
were put o M.W. 1 by the anth. Repersentative for the
workman in the cross. To almost cach question which was
put to him he did not reply properly, but every time showed
his ignorance or having no knowledge. In such
circumstances no weight-age can be given to his evidence.
Whereas the evidence of W.W. 1 that has been thoroughly
cross examined cannot be belied and appears to be trust
worthy.

20. From the evidence it is also clear that the claimant
has worked for more than 240 days within a calendar year
preceding the date of his termination i.¢. 2-8-02, ]t is also

clear that no notice, notice pay or retrenchment

‘compensation etc., has been paid to the claimant before

his termination as provided under the provisions of
Industrial Disputes Act, 1947. The servicesof the claimant_
has been obtained by the opposite party continucusly for

years together, the provisions of the Act does not

distinguish the nature of job either it may be permanent

temporary or otherwise. It is also pertinent to mention that

upkeep of the guest house is of a permanent nature and

after the termination of the services of the workman the

opposite party is expected to maintain the upkeep of the

guest house.

21. Therefore, considering the facts and circumstances
of the case I am of the view that the claimant has been able
to prove his case and the action of the opposite party is
not found just and fair under the provisions of the Act.
Therefore, the workman requites to be reinstated.

22. T have gone through facts that how much back
wages the workman is to be given. In March 2002 it has
been shown that he was paid Rs. 4000 plus Rs. 1000 for
helper and Rs. 300 for sweeper. Considering the facts Iam
of the view that he will get 25% as back wages and that to
of the amount of Rs. 4000 because in the absence of
services of any helper or sweeper, services have not been
obtained. '

23. Reference is decided accordingly in favour of the
workman and against the opposite party.

RAM PARK ASH, Presiding Officer
¢ faeedt, 21 SR8, 2013 '

W, 3. 404.— 3T faar sfufam, 1947 (1947
F1 14) & UW |7 B TR | H9 TR ARG w2
¥ B T % Hag Pl o T weR] @ @,
say d fiw shaifis faar & =i aeR sifie
ooy sy e, SRR F Y (e W 67/2008)
F THIVE FTt €, = B WL FI21-1-2013 B WA
ToTT o |

[€ TA-12012/100/2008-31% R (R-1)]
Tt TFRar, s AfamRt

New Delhi, the 21st January, 2013

S$.0. 404 —In pursuance of Section 17 of the
Industrial Dispuies Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 67/2008)
of the Central Government Industrial Tribunai-<um-Labour
Court, Bhubaneswar as shown ini the Annexure, in the
Industrial Dispute between the management of State Bank
of India and their workmen, which was recejved by the
Central Government on 21-1-2013,

[No. L-12012/100/2008-IF. (B-D)] .
SUMATI SAKLANI, Section Officer
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ANNEXURE

CENTRAL GOVERNMENT INDUSTRIAL

TRIBUNAL-CUM-LABOUR COURT,
BHUBANESWAR

PRESENT:
SHRI J. Srivastava, Presiding Officer,
. C.GIL.T.-cum-Labour Court, Bhubaneswar

Industrial Dispute Case No. 67/2008
Date of Passing Award—18th December, 2012
BETWEEN:

The Asst. Generat Manager,

State Bank of India,

Bapujinagar Branch,

Dist. Khurda,

Bhubaneswar, (Orissa) ... 1st Party-Management

(And)

Their workman Sri Pradip Kumar Sahoo,
" Qr.No. VR-5/1,

Kharvela Nagar, Unit-3,

Bhubaneswar, (Orissa)

APPEARANCES :

Shiri Alok Das, -: Forthe st Party-Management

Authorized Represeniative o

None : . For the 2nd Party-Workman
AWARD

1. The Government of India in the Ministry of
Labour has referred the present dispute existing between
the employers in relation to the Management of State Bank
of India and their workman under clause (d) of sub-section
(1) and sub-section (2A) of Section 10 of the Industrial
Disputes Act, 1947 vide Letter No. L-12012/100/2008-IR(B-I),
dated 7-10-2008 to this Tribunal for adjudication to the
following effect :

“Whether the action of the management of State
Bank of India, Main Branch, Bhubaneswar in
terminating the services of Sri Pradip Kumar Sahoo
w.e f. 30-9-2004 without complying the provisions
of the 1.D. Act, 1947, is legal and justified ? To what
relief is the workman concerned entitled” ?

2. The 2nd Party-Workman has filed his statement
of claim alleging that he had joined his services as a
Messenger in March, 1989 after succeeding in interview.
He was assured to get permanent appointment order after
one year or on completion of 240 days’ work in a calendar
year, but despite completion of several years of continuous
satisfactory service and putting in more than 240 days’

work in cach year he was not regularized, instead terminated

... 2nd Party-Workman

and refused employment from 30-9-2004 by the 1st Party-
Management without any written communication or
payment of compensation. The 1st Party-Management in
refusing employment to him violated all principles of nataral
justice and mandatory provisions of Section 25-F of the
Industrial Disputes Act, 1947, He therefore brought the
matter indo the notice of the C.GM. and C.D.O. of the State
Bank of India, L.H.O., Bhubancswar. But on hearing
nothing, he raised an industrial dispute before the Regional
Labour Commissioner (Central) vide his letter dated
29-10-2007. Coniliation proceedings were started, but they
failed and thereupon a failirre report was submitted to the
Government and the Government made the present
reference. He is thus entitled to get full back wages and
reinstatement with continuity of service with effect from
30-9-2004.

3. The lst Party-Management in its reply through
written statement has stated that the present dispute is
misleading and misconceived in as much as the 2nd Party-
workman had already raised a similar dispute alongwith
124 other workers through the State Bank of India
Temporary 4th Grade Employees Union before the
Asgsistant Labonr Commissioner {Central), Bhubancswar
challenging their alleged termination of service by the 1st
Party-Management. In the said dispute the failure report
was sent by the Asst. Labour Comumissioner (Central), .
Bhubaneswar to the Ministry of Labour who in turn referred
the matter to this Tribunal for adjudication and the same is
pending before this Tribunal being [.D. Case No. 7/2007.
The name of the 2nd Party-workman is appeartng at
S1. No. 33 in Annexure-A to the said reference. Thus, raising
a common dispute for same cause of action and again
raising individual dispute for same relief is nothing but an
abuse of the process of law and amounts to multiplicity of
litigation. The Asst. Labour Commissioner (Central) while
conciliating the ihdividual disputes disregarded the

~ direction of the Deputy Chief Labour Commissioner

(Central) not to take any further action on the separate
disputes raised by the same workers for the same cause of
action. The allegation of the 2nd Party-workman that he
had joined the Bank in March, 1989 and he was
discontinued from service on 30-9-2004 is not correct. He
was engaged intermitiently on temporary/daily wage basis
due 10 exigencies of work. When his services were no
more required he was not engaged further. It is further
denied that he was performing his duties with all sincerity
and honesty and to the best of satisfaction of the
Authority. The 2nd Party-workman has neither completed
several years of continuous service in the Bank nor he
has completed 240 days of continuous service in any
calendar year preceding the date of his alleged termination.
In order to give an opportunity for permanent absorption
to the ex-temporary employees/daily wagers in the Bank
in view of the various settlements entered into between
the All India State Bank of India Staff Federation and the
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Management of the State Bank of India all eligible persons
were called for interview. The 2nd Party-workman was also
called for interview in the year 1993, But he was not found
successful hence could not be appointed in the Bank. The
Union or the 2nd Party-workman has never
chailenged the implementation of the settlement which
has not gained finality. It is further submitted that some of
the wait-listed candidates, who could not be absorbed in
the Bank's service due to expiry of the panel on 3 1st March,
1997, filed Writ Petitions before the Hon’ble High Court of
Orissa. But the Hon'ble High Court of Orissa by a common
order dated 15-5-1998 passed in O.J.C. No. 2787/1997
" dismissed a batch of Writ petitions and upheld the action
of the Management of the Bank, This orderof the Hon’ble
High Court was also upheld by the Hon’ble Supreme Court
of India in §.L.P. No. CC-3082/1999. Hene: the above matter
has attained finality and cannot be re-agitated. Since the
services of Sri Sahoo had allegedly been terminated in
March, 1990 his claim has become stale by raising the
dispute after seventeen years. It is a seitled principle of
law that delay destroys the right to remedy. Thus the
present dispute is liable to be rejected on the above
grounds.

4. On the pleadings of the parties following issues
were framed

ISSUES

1. Whether the present reference of the individual
workman during the pendency of the I.D. Case No, 7/2007
before this Tribunal on the same issue is legal and justified ?

2. Whether the workman has worked for 240 days
as enumerated under section 25-F of the Industrial Disputes
Act?

3. Whether the action of the Management of State
Bank of India, Bhubaneswar Main Branch, Bhubaneswar
in terminating services of Shri Pradip Kumar Sahoo w.e. f.
30-9-2004 is fair, legal and justified ?

4. Towhat relief is the workman concerned entitied ?

5. The 2nd Party-workman despite giving sufficient
opportunity did not adduce any evidence either oral or
documentary in support of his ¢laim and willingly kept
himself out of the proceedings at the stage of evidence by
absenting himself or his Union representative.

6. The 1st Party-Management has adduced the oral
evidence of Shri Abhay Kumar Das as M. W.-1 and filed
documents marked as Ext.-A to Ext.-] in refutation of the
claim of the 2nd Party-workman.

FINDINGS
Issue No. 1:

7. A specific plea has been raised by the 1st Party-
Management that a group of 125 employees including the

2nd Party-workman had already raised a similar dispute in

I.D. Case No. 7/2007 before this Tribunal for the same
relief which is pending for adjudication. This dispute as
referred to in [.D. Case No. 7/2007 1s given below for
comparison with the dispute in the present case :

“Whether the action of the Management of State
Bank of India, Orissa Circle Bhubaneswar in not
considering the case of 125 workmen whose details
are in Annexure-A for re-employment as per Section
25(H) of Industrial Disputes Act, 1947 1s legal and
Jjustified ? If not, what relief the worken are entitled
to ?

8. The name of the 2nd party-workman appears at
S1. No. 33 in Annexure-A to the above reference. In both
the cases the matter of disengagement or so called
retrenchment is involved to be considered in one or the
other way and the relief claimed is with regard to
re-employment. But challenge has been made more
specifically against the termination of service of the 2nd
Party-workman in the present case while in 1.D. Case No.
7/2007 prayer has been made with regard to consideration
of the case of 125 workmen for re-employment as per
Section 25-H of the Industrial Disputes Act, 1947. In fact,
in the latter case the workmen have submitted or virtually
surrendered to their cessation of employment or alleged
termination, whereas in the present case they have
challenged their termination on facts and law. Virtually in
the present case validity and legality of the alleged
termination has to be tested at the alter of facts and legal
propositions. Therefore it cannot be said that the issues
involved in both the cases are same. This case can proceed
despite pendency of 1.D. Case No. 7/2007 and the present
reference by the individual workman pending for
adjudication is maintainable being legat and justified. This
issue is therefore decided in the affirmative and against
the 1st Party-Management.

Issue No. 2

9. The onus to prove that the 2nd Party-workman
has completed one vear or 240 days of continuous service
during a period of 12 calendar months preceding the date
of his alleged termination or disengagement from service
lies on him, but the 2nd Party-workman has not adduced
any evidence cither oral or documentary in support of his
contention. He has only alleged in his statement of claim
that he had joined the service in March, 1989 and worked
till 30-9-2004 on temporary/casual/daily wage basis, but
he has not filed any certificate or reliable document
showing the break-up of year-wise service rendered by
him under the 1st Party-Management during the above
period. The 1st Party-Management, on the other hand,
has alleged that the 2nd Party-workman was engaged
intermittently on temporary/daily wapge basis due to
exigencies of work and he had never completed 240 days
continuous service in a calendar year. M. W.-1 Shri Abhay
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Kumar Das 1n his statement before the Court has stated
that “The disputant was working intermittently for few
days in out Branch on daily wage basis in exigencies...... .
He had not completed 240 days of continuous and
uninterrupted service preceding the alleged date of the
termination”. He has denied the allegation that the
workman was discontinued from service with effect from
30-9-2004, but has stated that “In fact the workman left
working in the Branch since March, 1990.” The 2nd Party-
workman has to disprove the evidence led by the 1st Party-
Management, but he has not come before the Court to
give evidence. A temporary or daily wage worker has no
rightto claim reinstatement and particularly when suchan
employee had not worked for 240 days continnously
during a period of 12 calendar months preceding the date
of his so-called termination. Thus he is not entitled to get
benefit of Section 25-F of the Industrial Disputes Act,
1947. This issue is hereby decided against the 2nd Party-
workman for failing to prove that he had worked for 240
days continupusly during a period of 12 calendar months
preceding the date of his disengagement or alleged
termination from service.

IssueNo. 3:

10. Singe the 2nd Party-workman could not prove
that the had rendered 240 days continuous sérvice under
the 1st Party-Management during a period of 12 calendar
months preceding the date of his disengagement or alleged
termination, he is not entitled for re-employment even in
case of his alleged illegal and arbitrary termination.
Moreover, he was a temporary/casual/daily wage
employee. His services can be terminated at any time

without assigning any cause by the 1st Party-Management.

He has no legal right te be retained in service for the
extended period, if he was appointed for a certain period
or when no time is specified, The 2nd Party-workman has
not filed any letter of appointment or proof of having
rendered service under the 1st Party-Management for a
specified period against a regular post. The st Party-
Management has further alleged that in time of exigencies
only the 2nd Party-workman was employed. It means that
with the end of exigencies his job also came to 2n end. In
view of the matter the action of the management of State
Bank of India, Main Branch, Bhubaneswar in terminating
the services of Sri Pradip Kumar Sahoo with effect from
30-9-2004 his termination is fair, legal and justified. This
issue is accordingly decided in the affirmative and against
the 2nd Party-workman,

Issue No. 4 :

22. In view of the findings recorded above under
Issue Nos. 2 and 3, the 2nd Party-workman is not entitled
to any relief whatsoever claimed.

12. Reference is answered accordingly,

JITENDRA SRIVASTAVA, Presiding Officer
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New Delhi, the 21st January, 2013

5.0. 405.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes theaward (Ref. No. 12/2012)
of the Central Government Industrial Tribunal/Labour

. Court, Bhubaneswar now as shown in the Annexure, in

the Industrial Dispute between the employers in relation
to the management of M/s Hindustan Steel-Works
Construction Ltd. Kolkata and M/s Senapati Enterprises,
Qdisha and their workman, which was received by the
Central Government on 11-1-2013.

[ No.L-29011/13/2012-IR (M)}
JOHAN TOPNO, Under Secy.

ANNEXURE

CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT,
BHUBANESWAR

FRESENT:

SHRI J. SRIVASTAVA, Presiding Officer,
C.GI1.T.-cum-Labour Court, Bhubaneswar

Industrial Dispute Case No. 12/2012

Date of Passing Order-—23rd November, 2012
Lok Adalat

BETWEEN:

1. Chaiman-cum-Managing Director,

M/s. Hindustan Steel-Works Construction Ltd.,
(A Government of India Undertaking),
Registered Office,

P/34A, Gariahat Road (South),

Dhaturia,

Office-Commissariat Road,

Hastings, Kolkata-700022.
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2. The General Manager (P& A),

M/s. Hindustan Steel-Works Construction Lid.,
(A Government of India Underiaking)
Commissariat Road,

Hastings,

Kolkata-700022,

West Bengal

3. Asst. Generat Manager,

M/s. Hindustan Stecl-Works Constnuction Lid.,
(A Government of India Undentaking),

Rourkela Steel Plant Premises,

At/Po. Rourkela-769 011,

Dist. Sundargarh,

Orissa

4. M/s. Senapati Enterprises,
C/o. Subash Chandra Senapati,
At/Po. Daily Market,

PO, Rourkela-1,

Dist. Sundargarh,

Odisha. . . 1st Party-Managements

AND

Abhimanyu Mohanty,

C/o. N. K. Mohanty,

General Secretary,

Ispat Labour Union,

Qtrs. No. G294,

Sector-19,

Rourkela-76% 005,

Dist. Sundargarh, Orissa . ., 2nd Party-Workman
APPEARANCES :
Shri Jintendra Kumar : Forthe 1st Party-Management
Chief Projects Manager No. lto3
Authorized . Forthe ist Panty-Management
Representative No. 4
Shri Abhimanyu . For himself-2nd Party-
Mohanty Workman

ORDER

Case taken up today before Lok Adalat. Authorized
representatives for the 1st Party-Management No. 1 to 4
and 2nd Party-workman in person are present.

This case has been filed directly by the workman
Shri Abhimanyu Mohanty for adjudication of an industrial
dispuie existing between him and the Management of
M/s. Hindustan Steel-works Construction Limited and
others. During pendency of this case the Government of
India in the Ministry of Labour has also referred the same
industrial dispute relating to the present workman along
with four others vide 1.D. Case No. 79/2012. Hence the
workman has moved a petition on 16-10-2012 for withdrawal

of the 1.D. Case No. 12/2012 filed by him. The 1st Party-

Management to 1 to 4 has not opposed the petition. Hence
the petition is allowed and the 2nd Party-workman is
permitted to withdraw the case registered undet LD, Case
No. 12/2012.

ITTENDRA SRIVASTAVA, Presiding Officer
¢ faett, 21 w9ad, 2013
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New Dethi, the 21st January, 2013 '

5.0. 406.—In pursuance of Section 17 of the
Industriat Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 41/1999)
of the Central Government Industrial Tribunal/Labour
Court, Mumbai-1 now as shown in the Annexure, in the
Industrial Dispute between the employers in relation to
the management of M/s Airport Authority of India,
(Mumbai) and their workman, which was received by the
Central Government on 11<1-2013.

{ No. L-11012/8/99-IR (M)}
JOHAN TOPNQ, Under Secy.

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INPUSTRIAL TRIBUNAL-CUM-LABOURCOURT
NO.1, MUMBAI

JUSTICE G S. SARRAF, Presiding Officer
Reference No. CGIT-1/41 of 1999
PARTIES ;

Employers in relation to the management of
Airport Authority of India

AND
Their Workman (Salim Mohd. Hussain}
APPEARANCES :

For the Management : Ms. Geeta Raju, Adv.

For the Workman : Mr, Jaiprakash Sawant, Adv,
State : Maharashtra

Mumbai, dated the 7th day of December, 2012
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A\HAR_D
In exercise of powers conferred by clause (d) of sub-

section (1) and sub-section (2A) of Section 10 of the .

Industrial Disputes Act, 1947 the Central Goverument has
referred the following dispute for adjudication to this
Tribunal :

“Whether the action of the management of Airport
Authority of India (NAD) Mumbai in not regularizing
the services of Shri Salim Mohd. Hussain, Sweeper
even though his name appears in the list at SL No,
77 of the list annexed in the Supreme Court
judgement is justified 7 If not, to what relief the
workman is entitled ?

According to the statement of claim filed by the
workman Salim Mohd. Hussain he was employed in the
capacity of sweeper by the first party. He was in
continuous employment of the first party. The contract
iabourers inchiding him were agitating for regularization.
Finally, the Apex Court directed the first party to absorb
them in permanent employment. His name was included in
the writ petition filed in this regard. However, he was
refused employment by the first party and thus he was
given discriminatory treatment. He has, therefore, prayed
that the first party be directed to regularize his services
with all consequential benefits,

The first party has filed written statement wherein it
has stated that the union submitted a list of contract
employees in the Supreme Court but the name of the
second -party workman is not there in the list, It has,
therefore, prayed that the reference be rejected.

Follwoing Issues have been framed :

() Whether the workman Salim Mohd. Hussain
is entitled to reliefs claimed by him for the
reason Supreme Court directed the Airports
Authority of India te absorb him ?

(2) Whether the workman was unable to report to
his duties on account of the fact he was ill ?

{3) What relief, if any, to which the workman is
entitled to ?

The second party workman has filed his affidavit
and he has been cross-examined by learned counsel for
the first party. The first party has filed affidavit of
N. P. Setvan who has been cross examined by learned
counse] for the second party workman,

Heard Mr. Jaiprakash Sawant, learned counsel for
the second party workman and Ms. Geeta Raju, learned
counse] for the first party.

ISSUE NO. 1 : The witness of the first parly
N. P. Sclvan has stited in his cross-examination that :

“The workman Mr. Salim Mohammed Hussain was
not a party to the litigation before the Honourable

Supreme Court and he is. not governed by the

judgement of the Honourable Supreme Court and

for this reason he has not been regularized. There is
nothing on record to show that the second party
workman was a party in the wrii petition before

Honourable Supreme Court or that Honourable

Supreme Court directed the first party to absotb the

second party workman,

There is nothing on the record to show that the
second party workman was a party in the writ petition
before the Apex Court or that the Apex Court directed the
first party to absorb him,

MnJaiprahshSawaMIeamedconnselforthe

party workman has not been able to prove that his name
was included in the writ petition or in the list filed with the

‘writ petition or that the Apex Court directed the first party

to absorb the second party workman.

Issue No. 1 is, therefore, dwdadagamstthemnd
party workman,

ISSUE NO. 2 : Since Issue no. 1 is decided against
the workman this issue is entirely redundant.
ISSUE NOQ. 3 : The workman is not cititled to any
relief
Award is passed accordingly.
JUSTICE G S. SARRAF, Presiiing Officer
7% faeeft, 21 9990, 2013

W, W, 407 —ifrres Frar sfafrm, 1947 (1947
B 14) FY YR 17 P SHGE0H ¥ FET WER AT WRERE
©H RN (W) B yevas ® gag Frdel o ==
ol % e, sy A FifE sheifies e § shafms
Aoy an ER, TS T AR (TEY U 1/2006)
3 yoifem T &, A S0 WERF 11-1-2013 N WS
TH A1 |

[9 T&-29012/31/2003-3¢ AR (TH)]
Wi AR, s afas

New Dclhi, the 21st January, 2013

5.0. 407.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947). the Central
Government hereby publishes the award (Ref. No. 1/2006)
of the Indvsstriat Tribunal/Labour Conrt, Kota now as shown
in the Annexure, in the Industrial Dispuie between the
employers in relation to the management of M/s Associated
Stone Indwstries (Kota) and their workman, which was
received by the Central Governumnent on 11-1-2013.

[No. L-29012/31/2003-IR (M)]
JOHAN TOPNO, Under Secy.
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“Whether the industrial dispute raised by
Sh. Samarath Singh Rajawat S/o0 Sh. Shiv Singh
against the management of Associated Stone

Industries (K) Lid. Ramganjmandi over alleged illegal
termination from service is justified ? If so, to what
relief the concerned workman is entitled 7

2. Fnfaar, =mfusm § we 8R w dsEs
IR TEFRI 1 Wfewge fafuaa w1l w3 w@m
™ |

3. Wt FdwR A oK U T WEm= gy fem
fom afita fea an fF wreff &1 12-5-95 @ Wt gwo

ey frysreiea (Fasg wfataf) & 1 w Faifom farar man |
wieft % sy e ST o Freargde R 1R 21-11-02
w fam w1 Fe0 ) 9 fem w1 gEm @ oaed w
Sufeafy =€ 9. 16 F TEE B UF T FO fray v qun
FIfat Toret A =i T % Bl T 1 59 weR Wi #
21-11-02 B G § 9o & e | vl 3 stwreff % aw)
: Al W ford 9 # w8 g9 i o, sifimea @
wRa ifen o freramd vy svoneff 3 weff =) gt w i
ferm | wreff ) wem B w1 T8 A o & @ wedf zr
12-5-95 ® 20-11-02 % AR rd foFan T # | wreff )
TN ¥ T ¥R 25-TF, S, TF B WU ® e S
Y Y Tl ® 1 o T 3eW W= § nrem 9§ wed A
foaet grqot 9=, 9fei 9 9= =) Feaer ofey dar o
e fohd WA % orgae w5 Wi R |

4. et gy SR wrETs 9 faan wran forend et &)
12-5-95 & famy wiafafy & 95 W b= A fraifes fed o
F A2 & WER f&N T 3 o vy fea Ty fs o
7w & wfy e o | wel = G-yl ® vl 7
% IR TF A8 W A 2w war § faftrp] ol &
Yers fopan T | Wiefl, SR Y wfify ¥ e s d | et
1 AN Bt # ot & ¢ | 99 o om B mem ®
et 7 weft w1 oW L= ' fEd 9 w5t wdm
Eall

5. 39% v g et § wed oy oy v
YUG-T W91 N | TS g e wreff 9 fowe #q Prr
H A @ R 28-3-12 F o et ) g 3y afem
e o T | T A% 29-8-12 T ot et @ R ¥y
af-m et R T ve g wet % fwe ¥ svReR
T TR W WG u= AW WA W AR w1 s w6t
e fafer o ot weff sufeas ¢ 2, Iwe fafirm yfafty
afera € Wy SEH Wit Y srqufiufy &1 R W wee
1 fr | 3 g0 e aIfvwuR fem ™ fF 8 gm
wreit it QS = g man o

6. aifires faa fam 10-5(8) # srmEn e o
UERR Fi WieF Tl YA 3 A e R v g
HIGA & TR T oTaEfy off T gaw WS 6w,
SETT € | 55T AHE W aradt g . 22-4-00 F wew
W= H 998 99 FE B 98 § T 76 TR a8y

it 3 fraa 9 St @ | 39 R wiea o ad

g et i WeR ¥ WA 9 g 2 5w e W
T 26-4~10 @ 319 I99-93 99 fwar man | y-ux
v 63 gu off w0 o 9 & 9% T 0 e 9o W

et fory 3y Iufeor T gan ) e e wRfeufas F ara

#i v fan e wafa w0 % i 90 =1 B R
W T ? | T g fafy R e W e T @ R



[WT [I—®E 3(ii)]

HRA F1 TR BEA 16, 2013/419 27, 1934 1269

Irafer § wF SR ww aam 5 W w R s s
[T 91 T EH R e W 9% qr W o A
«ft Wit % Iufeerm TEF €14 T wredf Y forew wE wew a g
It & w6 FAT T T9g-v9 R ® svm F W
TrEa TE B |

7. sameff & wiaPia A o medt = wea 7 svwa A
AT 3T B T eg A9 TE HE =0 S I TR
W |

5. 4 T wedw ¥ aftm qe B W # s
TeA © Qi FE o oy welt Y of e dn o |
v @ &, el 9% % 38R IR yepm Aua-vA W o
F A ¥ ard | wed 78 € | A9 9% SR ) e
waar 2 5 7% o w= A afta 9wl F o 9 o
w0 o frre 1o & @ = il F a5 FE sy wa
FA & Ao T8 = 2 |

JROTREEY 9T ER, A9 W, 7 oot g

M IF IO IR F, TA-29012/31/2003 -3
(mm) f5iw 25-1-06 & 9 weifve Fdw/faas = o=
sy safta fem s # fie wndt s o fag g
T T wWed= ¥ 3P| qeal i wed @ wifed w6 |
fare @Y § o fadt TR F1 B T @ wA =
afyed 7 21

WY I WA, i
7é freelt, 21 AR, 2013 '

. 30, 4083l faang sifufram, 1947 (1947
H 14) F U 17 B TR ¥ B wen Aud 3¢
aTEfm e () B wEeT ® Hag P ok
% HHER F 9, oqEy o fiffe s g |
F5 W e sfuwoysm <o, [ ®
Taie (Hdd G 8/2005) W yEAYE w4 8, SN PAR
T 11-1-2013 Tl F G 41 1

(€ Te-29011/77/2004-3TT8 IR (TH) ]
A T, SR i

New Delhi, the 21st January, 2013

S.0. 408.—In pursuance of Section 17 of the
Indusirial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 8/2005) of
the Central Government Industrial Tribunal/Labour Court,
Bhubaneswar now as shown in the Annexuvre, in the
Industrial Dispute between the employers in relation to
the management of M/s Orissa Mining Corporation Ltd.
(Orissa) and their workman, which was received by the
Central Government on 11-1-2013,

[No. L-29011/77/2004{R (M}]
JOHAN TOPNO, Under Secy,

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
BHUBANESWAR

PRESENT :

Shri J. SRIVASTAVA, Presiding Officer,
C.GL.T.-cum-Labour Court, Bhubaneswar

Industrial Dispute Case No. 8/2005
Date of Passing Order—26th December, 2012
BETWEEN:

The General Manager,
M/s. Orissa Mining Corporation Ltd.,

AL./PO. Barbil, Orissa, Keonjhar
' ... 1st Party-Management
(And) |

The General Secretary,
Orissa Mining Workers' Federation,
C/o. OM.C, Lud., OMC House,

Bhnbaneswat, Orissa-751 001

. .. 2nd Party-Union
APPEARANCES :
M/s. M. R. Mohanty, : Forthe 1st Party-Management
Advocate
M/s. B. C. Bastia, : For the 2nd Party-Union
Advocate

ORDER

Case taken up today. Advocates for both the parties
are present. The case is today fixed for ¢cross examination
of M, W.-1, but the 2nd Party-workman has moved a petition
today before this Tribunal for withdrawal of the dispute
on the ground that the Management Board of the 1st Party-
Management has decided to regularize all the casual
workers and as per decision of the Board the 1st Pariy-
Management has already regulari zed some of the casual -
workers and also assured the 2nd Party-workman to
regularize him after withdrawal of the present dispute.
Accordingly he has sought leave of this Tribunal to permit
him to withdraw the present dispute. The Advocate for
the 1st Party-Management has no objection to the petition.
Accordingly finding no legal hindrances in allowing the
2nd party-workman to withdraw the present dispute [ allow
him to withdraw the present case. His petition is allowed
and the reference is decided as withtirawn and no-dispute
award is passed in terms of the reference.

J. SRIVASTAVA, Presiding Officer
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New Delhi, the 22nd January, 2013

5.0. 409.—In pursuance of Section 17 of the
Tndustrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 142/2007)
of the Central Government Industrial Tribunal-cun-Labour
Court, Bangalote now as shown in the Annexure in the
Industrial Dispute between the management of State
Bank of Mysore and their workman, which was received
by the Central Government on 22-1-2013.

[No.L-12012/1212007-IR (B-I)}
SUMATI SAKLANI, Section Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
BANGALORE

Dated : 8th January, 2013
Present ; Shri S.N. Navaigund,

Presiding Officer
C.R. No. 1422007
IParty I Party
Sn Mohammed Kallemulla, The Chief Manager,
S/0 Kuthubidin Sahib, {Admn. & Disciplinary
Garibi Quarters, Authority),
Post : Katkuni, State Bank of Mysore,
Muluvulli Taluk, Mysore Zonal Office,
Mandya District. Mysore.
APPEARANCES
I Part : Shn N.M. Ganesh,
Advocate
11 Panty Shn Ramesh Upadhayay,
Advocate
AWARD

|. The Central Government by exercising the powers
conferred by Clause (d) of Sub-section (1) of Sub-Section
(2A) of the Section 10 of the Industrial Disputes Act, 1947
has referred this dispute vide Order No. L-12012/121/

2007-1R (B-1) dated 8-10-2007 for adjudication on the

~ following schedule :

SCHEDULE

“Whethe the order of discharge from service with

superannuation benefits imposed on Md. Kalemulia

w.e.f 16-12-99 by the management of State Bank of -
Mysore, is legal and justified? If not, to what relief

the workman concerned is entitled?”

2. Onreceipt of the reference Registering it in CR
142/2007 when notices were issued to both the sides, Sh.
K. Mohammed Kalemulla (hereinafier referred as [ Party)
and the Chief Manager, Siate Bank of Mysore (herein
after referred as I Party) entered their appearance through
their respective Advocates and the advocate for the I party
filed his claim statement on 15-2-2008 and the IT Party fited
its Counter Statermnent on 16-7-2010.

3. After completion of the pleadings though there
was no allegations in the claim statement the I party being
denied of fair and proper opportunity in the Domestic
Enquiry an issue was raised as to whether the Domestic
Enquiry conducted against the I Party by the IT Panty is
fair and proper as a preliminary issue. When the matter
was posted for evidence of the II Party on the said
Preliminary Issue on 9-11-2010 counsel for the II Parly
while producing the Enquiry File had taken time to examine
the Enquiry Officer and on his request time was extended
to 6-12-2010 and thereafter till 31-12-2010 and as on
31-12-2010 learned advocate appearing for the I Party
submitied documenis produced by the II Party may be
exhibitd and arguments on Preliminary Issue may be heard
dispensing with the evidence of the Enquiry Officer the
enquiry file segregated into Eight in number in the list
were marked as Ex M-1 to Ex. M-8 and then on 4-2-2011
hearing the arguments addressed by the leamed advocates
appearing for both the sides by order dated 8-2-2011, the
Preliminary [ssue came to be answered in the affirmative
i.e. the Domestic Enquiry conducted against the I Party
being fair and proper. Thereafter when the learned
advocates were called vupon to address their arguments
on merits the lcarned advocate appearing for the I Party
urged that the II Party which had taken the services of 1
Party as Water boy from 11-3-1981 after about 16 to 17
years gave an offer of appointment in the Bank on
2-6-1988 and after about six months issued a vague Charge
Sheet on 7-1-1999 alleging that he has secured his
appointment 1n the Bank as Peon on the basis of the
falsified transfer certificate No. 1/83-84 dated 11-5-1993
purportedly from Government Urudu Higher Primary

‘School, Kalkuni, Mandya District and statement of marks

for having passed by VIII std., purportedly issued by
Government Urudu Higher Primary School, Kalkuni,
Mandya District amounting to major misconduct under
19.5(m) of Bi-partite Settlement if proved punishable under
19.6 of Bi-partite Settlement and without producing any
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evidence to substantiate the said charge on the discussion
made between the Enquiry Officer and the Defence
Representative the Enquiry Officer gave finding the charge
being proved without any evidence as such the said finding
is baseless, perverse and unsustainable and consequently
the punishment imposed on such perverse Enquiry Report
of discharging the I Party from Service with superanpuation
benefits is also unsustainable. Thus, he urged to set aside
the Enquiry Finding and the punishment imposed against
the I Party. Inter alia, the learned advocate appearing for
the 11 Party taking me through the proceedings of the
Enquiry submitted that practically charge being admitted
there is no reason to say enquiry finding being perverse
and urged to reject the reference.

4. In view of the facts narrated by me above since
this tribunal has found the Domestic Encquiry was fair and
proper the only points now remains for my consideration
are:

1. Whether Management proved the charge levelled
against the I Party in the Domestic Enquiry ?

2. If so, whether the punishment imposed is
proportionate to the said proved charge ?

3. What order ?

5. Om appreciation of the pleadings, the materials
available in the enquiry file with the arguments addressed
learned advocates appearing for both the sides my finding
on Point No. 1 isin the Negative, No.2 as does not survive
and No. 3 as per final Order for the following reasons :

REASONS

6. It is borne out from the enquiry file covered under
Ex. M-1 to Ex. M-8 the detailed description of which are
narrated in the Annexure, it is indicated on 9-1-1999 the
Chief Manager/II Party served Charge Sheet dated
7-1-1999 on the I Party which reads as under :

“Charge Sheet”

It is reported against you that you have committed
the following act in connection with your securing
employment in the Bank.

CHANGEA
You have secured your appointment in the Bank

-as Peon on the basis of the following falsified

certificates :

(a) Transfer Certificate No. 1/83-84 dated
11-5-93 purportedly from Government Urdu
Higher Primary School, Kalkuni, Mandya
Dist.

{b) Statement of marks for having passed VIII
standard examination purportedly issued by

Kalkuni, Mandya District i

02. The above acts alleged against you amount to
major misconduct under 19.5(m) of Bipariite
Settiement and if proved will be punishable in terms
of provisions under 19.6 of the Bi-partite settlement.
03. You are hereby advised to submit your written
reply to the Charge Sheet within 15 days of receipt
of this Charge Sheet. Please note that we will be free
to proceed further in the matter after the stipulated
date without reference toyou against in the matter,
in case the reply is not received in aforesaid.

04. Please acknowledge receipt of this Charge sheet

by signing the duplicate.
Sd/-
Chief Manager,
Administration—20, MZ"

7. Conseguent to the service of the said charge
sheet on 14-5-1999 the Enquiry Officer held the preliminary
hearing and on the request of CSE/I Party adjourned the
enquiry to 26-5-1999 with instruction to the CSE to bring
his Defence Representative on that day failing which the
enquiry will be proceeded with without any further
communication. Then on 26-5-1999 since the CSE
expressed his imability to bring his Defence
Representative he adjourned it to 8-6-1999 enabling him
to bring his Defence Representative. Again on 8-6-1999
since the CSE/L party again expressed his inability to
bring the Defence Representative he gave one more
opportunity to bring the Defence Representative and
adjournedto 17-6-1999. Thereafter he resumed the enquiry
on 22-6-1999 and on that day the CSE appeared with Sh G
Mohan .as his Defence Representative and the said

- Defence Representative raised a preliminary objection that

in the charge falsified certificate like Transfer Certificate
No. 1/83-84 dated 11-5-1993 being mentioned and as the
CSE has never submitted such Transfer Certificate dated
11-5-1993 the charge itself is not sustainable and as such
the proceedings be dropped and against that on the
submission of the Presenting Officer that the year of the
Transfer Certificate mentioning as 1993 is 2 typographical
mistake instead of 1983 as such there is no substance in
the Preliminary Objection, the Enquiry Officer accepting
the submission made by the Presenting Officer rejected
the request of the DR and noting the protest by the
Defence Representative he called upon the Presenting
Officer to present his case. Then the Defence
Representative with permission of Enquiry Officer
volunteered that his intention of raising the objections to
the Charge Sheet is certainly witha view to bring before
the forum that an incorrect charge sheet cannotbe cither
proved or disproved and however he submits that the
CSE had passed VII Std. Public Examination and
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discontinued his studies further and took up the SSLC

examination as a Private Candidate later on and with regard -

to the allegations that he has submitted VIII Std. the error
hasbeen crept in advertently and he has already regretted
for the same hence considering the charge sheet is not
. properly framed and CSE has accepted certain lapses in
view of the financial burden may cause on the profits of
the bank he appeals to take a lenient view and request to
drop further proceedings in the matter, the Enquiry Officer
asking the Presenting Officer to respond when he stated
“since the CSE has accepted through Defence
Representative he has passed V11 Std. examination only
he is of the view that there is no necessity to present the
case further by supported documents and he will be
submitting his detailed arguments in his summing up
report”, the Enquiry Officer asking CSE upto what standard
he has studied when he answered he has passed 7th Std.
Public Examination called upon him to submit any thing
that he feels like, he submitted :

“Sir, I am working in this esteemed Bank since 1977
as a temporary peon. I have worked in several branch
offices for the past 22 years. My record at all the
offices/branches of the Bank is clean and
unblemished. I have a big family comprising of my
aged parents, wife and 4 daughters. 1 do not have
any other source of income apart from what the
Bank provides to me. I have to live or die onty with
the income what I get from the Bank. I have to see
the welfare of my family members and also it will be
my onus to see that all my four daughters get married
of . Therefore, | hurobly request you to take alenient
view and condone the lapse if any on my part and
drop further proceedings”

then the Enquiry Officer observing in view of what has
been represented by Defence Representative, Presenting
Officer and CSE he find no necessity to continue with the
proceedings further closed the enquiry advising the
Presenting Officer to submit his summing up report within
10 days and Defence Representative to submit his summing
up report within 10 days from the date of receipt of
summing up report of P.O. and after receipt of surnming
up report from both the sides submitted his Enquiry
Finding dated 12-8-1999 charge being conclusively
proved.

8. At the outset, [ may say on plane reading of the
Charge Sheet even accepting that while mentioning the
year of the Transfer Certificate No. 1/83-84 as ‘93’ in the
charge sheet by typographical error instead of ‘83 it
cannot be made out what was the roie of CSE/] Party in
falsifying them. In sub-para (b) of the charge it being
mentioned as

“Statement of marks for having passed VIII standard
examination purportedly issued by Government Urdu
Higher Primary School, Kalkuni, Mandya District”

it appéars that the Disciplinary Authority means to say
that he had presented statement of marks as to 8th Std.
Examination. For this an explanation has been given in
the enquiry that whatever statement of marks was given
tohimby the Government Urdu Higher Primary School,
Kalkuni, Mandya District was presented by him at the
time of his appointment and there in advertently the School
Autherities instead of mentioning the standard passed as
‘VII’ might have mentioned as VIII and that since the

" qualification required for his appointment was ‘VII* public

examination pass he had no necessity to make it read that
marks card having passed VIII Std. This explanation given
by the CSE is quite possible as such in the absence of any
evidence of the School Authorities that the statement of
marks issued by them for passing VII Std. to CSE has
been interpolated to read as VIII Sid., it is not possible to
come to a conclusion the said statement to marks was
falsified by the CSE/I Party making it 1o read as VIII Std.
in order to secure the appointment. The discussion
between the Enquiry Officer and the Defence
Representative quoted by me above cannot be used as
an admission on behalf of the CSE he having faisified the
statement of marks in order to obtain appeintment in the
I Party Bank. Even the Transfer Certificate and Statement
of Marks referred to in the charge sheet purported to
have been furnished by the CSE at the time of his
appointment being not taken on record of the enquiry
they are not available for the court to even to have a look
towards them to say that the statement of marks of the VII
Std. was made to read as of VIII Std. Under these
circumstances, [ am of the considered view the finding of
the Enquiry Officer is baseless and his conclusion that
the statements madec by the Defence Representative
on behalf of CSE amounts to admission of the charge is

not proper as such his finding charge being conclusively

proved is baseless and preverse. Accordingly, I arrive
at the conclusion of answering the Point No. 1 in the
Negative.

9. Inview of my finding on Point No. 1 in the Negative
Point No. 2 do not survive for consideration, Since the
charge issued itself was vague and the finding of the
Enquiry Officer is found perverse besides the same is not.
sustainable the punishment imposed on such a perverse
Enquiry Rcport also do not sustain. Since on such a vague
charge sheet and perverse finding the poor I party workman
being discharged from scrvice without any fault on his
part he is entitle for Reinstatement into service, Continuity
of Service, full backwages and all other consequential
benefits that he would have received in the absence of the
impugned punishment imposed on him. In the result,
pass the following QOrder :

ORDER

The reference is allowed holding that the order of
discharge from service imposed on Sh. Mohammed
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~ Kalemmula by the management of State Bank of
Mysore is illegal and unjustified and that he is entitle
for Reinstatement into service with full backwages,
continuity of service and all other consegential
benefits that he would have received in the absence
of the impugned punishment imposed on him, No
order as to costs. :

S. N. NAVALGUND, Presiding Officer

ANNEXURE-]
Documents exhibited by Consent of both parties :
ExM-1 — Office Copy of Charge Sheet dated

7-1-1999

ExM2 — Original Enquiry Proceedings.

ExM-3 — Original Written Brief of the Presenting
Officer.

ExM4 — Original Written Brief of the Defence
Representative.

ExMS — Office copy of Show Causc Notice dated
1-10-1999.

Ex M6 — Office Copy of the Order of Disciplinary
Authority dated 16-12-1999.

ExM-7 — Original Appeal dated 15-2-2000 of the
I Party. '

Ex M8 — Office copy of the Order of the Appellate
Authority dated 17-8-2000, '
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New Delhi, the 22nd January, 2013

S.0. 410.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947}, the Central
Government hereby publishes the award (Ref. No. 120/1999)
of the Central Government Industrial Tribunal-com-Labour
Court, Bangalore as shown in the Annexure in the
Industrial Dispute between the management of Karnataka
Bank and their workmen, which was received by the Central
Government on 22-1-2013.

[No, L-12011/401/99R (B-)]
SUMATI SAKLANI, Section Officer

464 GI.2013—15

ANNEX{/RE
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
BANGALORE
Dated : 24th Décember, 2012
Present : Shri 8 N. NAVALGUND,

Presiding Officer
C.R. No. 120/199%
IParty I Party
Shri M.Gangadhara, The Chairman,
Prema Sadana, Karnataka Bank Limited,
Vasanth Nagar, Maroli, Head Office,
Mangalore-575 005 Mangalore-575 003,
APPEARANCES :
1 Party Shri M., Keshavayya,
: Advocate
11 Party Shri Ramesh Upadhayay,
Advocate
AWARD

1. The Central Government by exercising the powers
conferred by Clanse (d) of sub-section (1) of sub-section
(2A) of the Section 10 of the Industrial Disputes Act, 1947
has referred this dispute vide Order No. L-120)1/401/99-

TR(B-1) dated 16-11-1999 for adjudication on the following

schedule ;-
SCHDEULE

“Whether Sri M. Gangadhara, Driver whose services
were utilized by the Assistant General Manager/
Regional Manager of Kamataka Bank Limited,
Regional Office, Mangalore, was a workman under
Section 2(S) of the Industrial Disputes Act, 1947
and there exists master and servant relationship
between the Karnataka Bank Ltd. and Sri M.

Gangadhara 7”

2. After receipt of the reference and registering itin
CR 120/1999 persuant to the notices issued by this Tribunal
the 1 party workman as well as the H Party Management
entered their appearance through their respective
advocates and I party filed his claim statement on
12-3-2003 whereas the II party-filed its counter statement
on 10-3-2005. ARer the completion of the pleadings when
the I Party workman was called upon the substantiate
that he was a workman and there exist master and servant
relationship between him and the Bank while filing his
affidavit dated 31-5-2005 while examining himself as WW1

. didnot get any documents exhibited and subjected himself

for cross-examination by the learned advocate appearing
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for the II party and closed his side. There upon the learned
advocate appearing for the I party while filing the affidavit
of Sh. B. Dinesh Bhat, Manager, Head Office, Karnataka
Bank Limited, Mangalore examining him on oath as MW1

got exhibiied Photostat copics of the letter addressed by

Second Party to First Party dated 12-3-1999 wherein it is
intimated that he being neither appointed nor terminated
by the bank the question of confirming and continuing
him in the bank as Driver does not arise; letier addressed
by Deputy General Manager to one Mr, Chandrahas
appointing him as “Probationary Attender” dated 5-4-2002
and Service Condition of the Bank Employees as Ex. M1
to Ex M3. Subsequently, the I party with permission filed

his arother affidavit on 22-4-2010 for the purpose of getting

exhibited the documents produced by him along with the
claim statement and also a document that he got produced
from the II Party and by examining himself on cath on
23-6-2010 got exhibited Photostat copies of the fetters said
to have been addressed by him to the Management dated
18-2-1997, 31-10-1998, 23-12-1998; Postal neither seasonal
nor casnal since the officials were using the said vehicies
regularly to visit 55 branches spread over the districts of
Dakshina Kannada, Udupi, Kasargod, Calicut and Kannur
to contact depositors, borrowers in conngction with
recovery of NPAs, Bad and Doubtful advances etc. He
has also asserted the monthly salaries, out station
allowances etc., were being paid to him regularly making
entries in the Registers of the Regional Cffice and also
obtaining his signatures on the back of the Debit Slips as
such there exists their Relationship of Servant and Master
between him and the IT party.

3. Inter alia, in the Counter Statement filed by the 11
party it is contended that it provides Motor Cars for the
use of the Executives of the Bank and if for any good
_reason the Regional Manager/Assistant General Manager
not willing/able to drive the vehicle an allowance for
meeting the expenditure in this connection was permitted
to be paid to him to facilitate him to make suitable alternative
arrangement and the amount so re-imbursed to him was
initially fixed at Rs. 500.00 p.m. and subseqpently raised to
Rs. 1,500 and Rs. 2,000.00 p.m. It is further asserted the
Regional Manager/Assistant General Manager might have
in their individual capacity engaged the I Party as driver
as such the II Party bank has no concern with the I party
as such the claim of the I party that he is a workman of the
Bank and there exists Servant and Master Relationship
between him and the Bank has no force.

4.The defintion clause in the ID Aci, 1947 at Section
2(s) states ‘workinan’ means :

“any person {including an apprentice employed in
any industry to do any manual, unskilled, skilled,
technical, operational, clerical or supervisory work
for hire or reward, whether the terms of employment
be express or implied, and for the purposes of any:

proceeding under this Act in relation to an industrial
dispute, includes any such person who has been
dismissed, discharged or retrenched in connector
with, or as a consequence of, that dispute, or whose
dismissal, discharge or retrenchment hasled to that
dispute, but does not include ary such person —

{i) who is subject to the Air Force Act, 1950 (45
of 1950), or the Army Act, 1950 (46 of 1950),
or the Navy Act, 1957 (62 of 1957%; or

(i)) who is employed in the police service or as
an officer or other einployee of a prison; or

(i) who is employed mainly in a managerial or
administrative capacity; or

(iv) who, being employed in a supervisory
capacity, d*aws wages exceeding [ten
thousand rupees] per mensem or exercises,
either by the nature of the duties attached to
the office or by reason of the powers vested
in him, function mainly of a managerial
nature”

In this case on hand the claim of the 1 Party workman
that since from 1-4-1990 till 19-9-1998 he drove the vehicles
of the II party attached to its Regional Office, Mangalore
while Sh G Somaiah, Sh. K. Venkataramana, Sh. Venkataraj,
Sh. V. Madhusudhan were working as Principal Officers is
not seriously challenged and it is claim that those officers
might have engaged his services as Driver on their own
privately as such there exists no relationship of Master
and Servant between the Bank and the I party workman.
The 1! party in order to substantiate its contention that for
the Officers who were not willing or not able to drive the
vehicle were provided with an allowance initially @
Rs. 500.00 p.m. raised it to Rs. 1500.00 and Rs. 2000.00
respectiviey, failed to place on record any documentary
evidence in that regard. If at all as per the rules or the
provision made by the Il Party the Executives of the Bank
were to drive the vehicle provided to them by themselves
and only for any good reasen if they are not willing or not
able to drive a provision for allowance for reimbursement
of Rs. 500.00 initially and by Rs. 1500.00 and Rs. 2000.00
was made there would have been some document in that
regard. On the other hand the amount paid to the driver
being mentioned in the ledger the extract of which is
produced at Ex W-6 as “To Car Maintenance allowance
RN for particular month™ and in one place it is described
“To amount paid to Gangadhara Driver in connection with

- the Platinum Jubilee for 5 days as a Special Case”. In this

document produced by the II Party itself on the demand
made by 1 Party 50 entries find place between 3-5-1990to
23-5-1998 as Bata for over night stay outside Mangalore
ranging for one day to 10 days at a time. If at all the
concerned official were to appoint the Driver on their own
being paid with specific allowance in that regard and

1 e
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utilized his services there was no reason for the Bank to
make payment for his/their over night stay ontside
Mangalore, This evidence do suggested that the 11 Party
allowed the officials to whom the vehicles were provided
to engage the services of Driver initially on payment of
Rs. 500.00 p. m. and raised it to Rs. 1500.00 and Rs. 2000.00
respectively and also paid them Bata whenever they were
taken to the stations outside Mangalore for their over
night stay in such places. Under the circumstances, I
~ have no hesitation to hold that Sh. M. Gangadhara, Driver

whose services were utilized by Assistant General
Manager/Regional Manager; Regional Office, Mangalore
was a workman as defined under Section 2(S) of ID Act
and there exist Servant and Master Relationship between
them and the contention of the II party that he might have
been privately engaged by the concerned Assistant
General Manager/Regional Manager, Regional Office,
Mangalore out of the separate allowance paid to them in
that regard is benefit of any merits, In this result, I pass
the following :

The reference is allowed holding that Sh, M.
Gangadhara, Driver whose services were utilized
‘by the Assistant General Manager/Regional
Manager, Regional Office, Mangalore, is a workman
as defined under Section 2(s) of 1.D. Act and there
exists Master and Servant Relationship between
Sh. M. Gangadhara and Kamataka Baak Limited.

$. N.NAVALGUND, Presiding Officer

ANNEXURE
List of witnesses examined before the Enquiry Officer ;

MW1 — Sh. B.Dinesh Bhat, Manager

WW1 — Sh M. Gangadhara, | Party Wotkman

Documenis exhibited on behalf of the Management :

ExM-1 — Copy of the letter of Second Party to | Party
dated 12-3-1999 '

ExM2 — Letter of Second Party to Chandrahas
dated 5-4-2002,

ExM3 — Copy of Bi-partite Settlement

ExM4 — Certified copy of the Extract of Driving
Licence No. FDL-7879/67-68RDL. G3/P-34
issued by the Office of the Regional
Transport Officer, Mangalore, D K.
Karnataka State dated 23-7-2010.

ExM-5 — Copy of the Driving Licence of the [ Party

issued by the Licensing Authority,
Mangalore, DK.

Documents exhibited on behalf of the I Party Workman :

ExW-1 — Copy of the letter of 1 Party to II Panty
dated 18-2-1997 -

Ex W-2 — Copy of the letter of 1 party to I party
dated 31-10-1998

ExW-3 — Copyofthe letter of I Party to II Party dated:
10-12-1998

ExW4 — Copyoftheletter of 1 Partyto1l party dated
23-12-1998

Ex W-4(a)— Copy of RPAD Ackriowledgment

Ex W-5 -— BirthCenificate

ExW&6 — Copy of Pages of Subsidiary Ledger

ExW-7 — Copy of the Application filed before
ALC(C), Mangalore dated 16-8-1999

Ex W8 -— Copyofletter of Assistant General Manager

to Regional Manager dated 18-2-1997.
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New Delhi, the 22nd January, 2013
$.0. 411.—In pursuance of Section 17 of the

. Industrial Disputes Act, 1947 (14 of 1947), the Centrai

Government hereby publishes the award (Ref. No. 68/2008)
of the Central Government Industrial Tribunal-com-Labour
Court, Bhwbaneswar  as shown in the Annexure in the
Industrial Dispute between the management of State
Bank of India and their workman, which was received by
the Central Government on 22-1-2013.

[No. L-12012/101/2008-1R (B-I)}
SUMATI SAKLANI, Section Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
BHUBANESWAR

Present : ShriJ. Srivastava, Presiding Officer,
C.GILT.-cum-Labour Count,
Bhubaneswar

-
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Industrial Dispute Case No, 68/2008
Date of Passing Award—>5th Decémber, 2012
Between :

The Asstt. General Manager,
State Bank of Tndia, Bapujinagar Branch,
Distt. Khurda, Bhubaneswar,
(Orissa)

AND

Their workman Sri Promod Kumnar Rath,
Qr. No. VR-5/1, Kharvela Nagar,
Unit-3, Bhubaneswar

... 1st Party—Management

(Orissa) ... 2nd Party—Workman

APPEARANCES : :

Shri Alok Das, For the 1st Party-

Authonzed Representative Management

None . Forthe 2nd Party-
Workman

AWARD

I. The Government of India in the Ministry of
Labour has referred the present dispute existing between
the employers in relation to the Management of State Bank
of India and their workman under clause (d) of sub-section
(1) and sub-section (2A) of Section 10 of the Industrial
DisputeAct, 1947 vide LetterNo. L-12012/101/2008-IR(B-I),
dated 7-10-2008 to this Tribunal for adjudication to the
following effect :

“Whether the action of the management of State
Bank of India, Main Branch, Bhubaneswar in
terminating the services of Sri Promod Kumar Rath
w.e.f. 30-9-2004 without complying the provisions
of the LD, Act, 1947, is legal and justified? To what
relief is the workman concerned entitted?”

2. The 2nd Party-Workman has filed his statement
of ciaim alleging thal he had joined his services as a
Messenger in January, 1990 after succeeding in interview.
He was assured to get permanent appointment crder after
one year or on completion of 240 days’ work in acalendar
year, but despite completion of scveral years of continuous
satisfactory service and putting in more than 240 days’
work in each year he was not regularized, instead terinated
and refused employment from 30-9-2004 by the 1st Party—
Management without any written communication or
payment of compensation. The 1st Party-Management in
refusing employment to him violated all principles of natural
Jjustice and mandatory provisions of Section 25-F of the
Industrial Disputes Act, 1947. He therefore brought the
mattcr into the notice of the C.GM. and C.D.O. of the

State Bank of India, L.H.Q., Bhubaneswar. But on hearing
nothing, he raised an industrial dispute before the Regional
Labour Commissioner (Centraly vide his letter dated
25-10-2007. Conciliation proceedings were started, but they
failed and thereupon a fatlure report was submitted to the
Government and the Government made the present
reference. He is thus entitled to get full back wages and
reinstatement with continuity of service with effect from
30-9-2004.

3. The Ist Party-Management in its reply throngh
written statement has stated that the present dispute is
misleading and misconceived in as much asthe 2nd Party-
workman had already raised a similar dispute along with
124 other workers through the State Bank of India
Temporary 4th Grade Employees Union before the
Assistant Labour Commissioner (Central), Bhubaneswar
challenging their alleged termination of service by the Ist
Party-Management In the said dispute the failure report
was sent by the Asstt. Labour Commissioner {Central),
Bhubaneswar to the Ministry of Labour who in tum
referred the matter to this Tribunal for adjudication and
the same is pending before this Tribunal being L.D. Case
No. 7/2007. The name of the 2nd Party-workman is
appearing at S1. No. 27 in Annexure-A to the said reference.
Thus, raising a common dispute for same cause of action
and again raising individual dispute for same relief is
nothing but an abuse of the process of law and amounts
to multiplicity of litigation. The Asstt. Labour
Commissioner (Central) while conciliating the Individual
dispute disrcgarded the direction of the Deputy Chief
Labour Commissioner (Central) not to take any further
action on the separate disputes raised by the same workers
for the same cause of action. The allegation of the 2nd
Party—workman that he had joined the Bank in January,
1990 and he was discontinued from service on 30-9-2004
s not correct. He was engaged intermittently on
temporary/daily wage basis due to exigencies of work.
When his services were no more reguired he was not
engaged further. Itis further denied that he was performing
his duties with allsincerity and honesty and to the best of
satisfaction of the Authority. The 2nd Party—workman
has neither completed several vears of continuous service
in the Bank nor he has completed 240 days of continuous
service in any calendar yvear preceding the date of his
alleged termination. In order to give an opportunity for
permanent absorption to the ex-temporary employees/
daily wagers in the Bank in view of the various settlements
entered into between the All India State Bank of India
Staff Federation and the Managerent of the State Bank of
India ali eligible persons were called for interview. The
2nd Party-workman was also called for interview in the
year 1993. But he was not found successful hence could
not be appointed in the Bank. The Union or the 2nd
Party—workman has never challenged the implementation
of the settlement which has now gained finality, It is further
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submitted that some of the wait-listed candidates, who
could not be absorbed in the Bank’s service due to expiry
of the pane! on: 31st March, 1997, filed Writ Petitions before
the Hon'ble High Court of Orissa. But the Hon'ble High
Courl of Orissa by a common order dated 15-3-1998
passedin Q.J.C. No. 2787/1997 dismissed a batch of Writ
Petitions and upheld the action of the Management of the
Bank. This order of the Hon’bie High Court was also
upheld by the Hon’ble Supreme Court of India in S.L.P.
No. CC-3082/1999. Hence the above matter has attained
finality and cannot be re-agitated. Since the services of Sri
Rath had allegedly been terminated in March, 1991 his
claim has become stale by raising the dispute after sixteen
years. 1t is a settled principle of iaw that delay destroys
the right to remedy. Thus the present dispute is liable to
be rejected on the above grounds.

4. On the pleadings of the parties following issues
were framed

ISSUES

1. Whether the present reference of the
individual workman during the pendency of
the 1.D. Case No. 7/2007 beforc this Tribunal
on the same issue is legal and justified?

2 Whether the workman has worked for 240 days
as enumerated under section 25-F of the
Industrial Disputes Act ? '

3. Whether the action of the Management of
Statc Bank of India, Bhubaneswar Main
Branch, Bhubaneswar in terminating services
of Shri Praniod Kumar Rath w.e.f 30-9-2004 is
fair, legal and justified?

4. To what relief is the workman concerned
entitled ?

5. The 2nd Party-workman despite giving sufficient
opportunity did not adduce any evidence either oral or
documentary in support of his claim and willingly kept
himself out of the proceedings at the stage of evidence by
absenting himself or his Union representative.

6. The 1st Party-Management has adduced the oral
evidence of Shri Abhay Kumar Das as M. W. -1 and filed
documents marked as Ext. A to Ext. Jin refutation of the
claim of the 2nd Party workmian.

FINDINGS

Issue No. 1

7. A specific plea has been raised by the 1st Party
Management that a group of 125 employees including the
2nd Party workman had already raised a similar dispute in
1.D. Case No. 7/2007 before this Tribunal for the same
relief which is pending for adjudication. The dispute as

referred to in LD. Case No. 7/2007 is given below for
comparison with the dispute in the present case :

Whether the action of the Management of State Bank
of India, " Orissa Circle, Bhubaneswar in not
considering the case of 125 workmen whose details
arein Annexure-A for re-employment as pet Section
25(H) of Industrial Disputes Act, 1947 is legal and
justified? If not, what relief the workmen are entitled
o? :

8. Thename of the 2nd Party workman appears at
Sl. No. 27 in Annexure-A to the above reference. In both
the cases the matter of disengagement or so calied
retrenchment is involved to be considered in one or the
other way and the relief claimed is with regard to re-
employment. But challenge has been made more
specifically against the termination of service of the 2nd
Party workman in the present case while in 1.D. Case No.
712007 prayer has been made with regard to consideration
of the case of 125 workmen for re-employment as per
Section 25-H of the Industrial Disputes Act, 1947, In fact,
in the latter case the workmen have submitted or virtually
surrendered to their cessation of employment or alleged
termination, whereas in the present case they have
challenged their termination on facts and law. Virtually in
the present case validity and legality of the alleged
termination has (0 be tested at the alter of facts and legal
propositions. Therefore it cannot be said that the issues
involved in both the cases are same. This case can proceed
despite pendency of LD, Case No. 7/2007 and the present
reference by the individual workman pending for
adjudication is maintainable being iegal and justified. This

" issue is therefore decided in the affirmative and against

the 1st party Management.
Issue No. 2

9. The onus to prove that the 2nd Party-workman
has completed one year or 240 days of continuous service
during a period of 12 calendar months preceding the date
of his alleged termination or disengagement from service
lies on him, but the 2nd Party-workman has not adduced
any evidence either oral or documentary in support of his
contention. He has only allegedin his statement of claim
that he had joined the service in January, 1990 and worked
1ill 30-9-2004 on temporary/casual/daily wage basis, but
he has not filed any certificate or reliable document
showing the break-up of year-wise service rendered by
him under the 1st Party Management during the above
period. The 1st Party Management, on the other had, has
alleged that the 2nd Party workman was engaged
intermittently on temporary/daily wage basis duc to
exigencies of work and he had never completed 240 days
continnous service in a calendar year. M. W.-1 Shri Abhay
Kumar Das in bis statemnent before the Court has stated
that “The disputant was working intermittently for few
days in our Branch on daily wage basis in exigencies
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.......... He had not completed 240 days of continuous and
uninterrupted service preceding the alleged date of the
termination”. He has denied the ailegation that the
workman was discontinued from service with effect from
30-9-2004, but has stated that “In fact the workman left
working in the Branch since March, 1991”. The 2nd Party
workman has to disprove the evidence led by the 1st
Party Management, but he has not come before the Court
to give evidence. A temporary or daily wage worker has
nonght to claim reinstatement and particularty when such
an employee had not worked for 240 days continuously
duning a period of 12 calendar months preceding the date
of his so-called termination. Thus he is not entitied to get
benefit of Section 25-F of the Industrial Disputes Act,
1947. This issue is hercby decided against the 2nd Party
workman for failing to prove that he had worked for 240
days continuously during a period of 12 calendar months
preceding the date of his disengagement or alteged
termination from service. '

Issue No, 3

10, Since the 2nd Party workman could not prove
that he had rendercd 240 days continueus service under
the 1st Parly Management during a periad of 12 calendar
months preceding the date of his disengagement or alleged
termination, he isnot cntitled for re-employment even in
casc of his alleged illcgal and arbitrary . termination.
Morcover, hc was a temporary/casual/daily wage
entployec. His scrvices can be terminated at any time
without assigning any cause by the Ist Party
Management. He has rio legal right to be retained in service
for the extended period, if he was appointed for a certain
period or when no time is specified. The 2nd Party
workman has not filed any letter of appointment or proof
of having rendered service under the !st Party
Management for a specilied period against a reguiar post.
The st Party-Management has further alleged that in
time of exigencies only the 2nd Party workman was
emploved. It means that with the end of exigencies his job
also came to an end. Inview of the matter the action of the
management of Slate Bank of India, Main Branch,
Bhubancswar in icrminating the services of Sri Promod
Kumar Rath with effcct from 30-9-2004 his termination
is fatr, legal and justified. This issue is accordingly
deeided in the affirmative and against the 2nd Party
workman.

Issue No. 4

11. Inview of the findings recorded above under
Issues No. 2 and 3, the 2nd Parly workman is not entitled
to any rclief whatsoever claimed.

12, Reference is answered accordingly.

JITENDRA SRIVASTAVA, Presiding Officer

73 fawelt, 22 saEdt, 2013
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New Delhi, the 22nd Janary, 2613

5.0. 412 —In pursvance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 30/2008)
of the Central Government Industnal Tribunal-cum-Labour
Court, Bhubaneswar now as shown in the Annexure, in
the Industrial Dispuie between the management of State
Bank of India and their workmen, which was received by
the Central Governinent on 22-1-2013,

[No. L-12012/19/2008-R (B-D)|
SUMATI SAKLANI, Section Officer

ANNEXURE

CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT,
BHUBANESWAR

PRESENT:

SHRI J. SRIVASTAVA, Presiding Officer,
C.GI.T-cum-ELabour Court, Bhubaneswar

Industrial Dispute Case No. 3072008
Date of Passing Award—4th January, 2013
BETWEEN:

The Asst. General Manager,

State Bank of India,

Bhubaneswar Main Branch,

Bhubancswar Dist. Khurda,

Bhubancswar, (Orissa)} ... 1st Party-Management

(And)

Their workman Sri Rabinarayan Sethi,
Qr. No. VR-%/1,
Kharvela Nagar, Unit-3,
Bhubaneswar, (Orissa)

APPEARANCES :

... 2nd Party-Workman

: Forthe Ist Party-Management

Shri Alok Das,
Authorized Representative
None . For the 2nd Party-Workman
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AWARD

1. The Government of India in the Ministry of
Labour has referred the present dispute existing between
the employers in relation to the Management of State Bank
of India and their workman under clause (d) of sub-section

(1) and sub-section {2A) of Section 10 of the Industrial -

Disputes Act, 1947 vide Letter No. L-12012/19/2008-IR(B-1),
dated 2-6-2008 to this Tribunal for adjudication to the
fotlowing effect : '

“Whether the action of the management of State
Bank of India, Majn Branch, Bhubaneswar in
terminating the services of Sri Rabindra Sethi
w.e.f. 30-9-2004 is fair, legal and justified ? To what
relief is the workman concerned entitled 7

2. The 2nd Party-Workman has filed his statement
of claim alleging that he had joined his services as a
Messenger on 1-7-1988 after succeeding in interview. He
was assured to get permanent appointment order after
one year or on completion of 240 days’ work in a calendar
year, but despite completion of several years of continuous
satisfactory service and putting in more than 240 days’
work in each year he was not regularized, instead tenninated
and refused employment from 30-9-2004 by the 1st Party-
Management without any written communication or
payment of compensation. The 1st Party-Management in
refusing employment to him violated all principles of natural
justice and mandatory provisions of Section 25-F of the
Industrial Disputes Act, 1947. He therefore brought the
matter into the notice of the C.GM. and C.D.0O. of the State
Bank of India, L.H.O., Bhubancswar. But on hearing
nothing, he raised an industrial dispute before the Regional
Labour Commissioner (Central) vide his letter dated
28-2-2005. Conciliation proceedings were started, but they
failed and thereupon a failure report was submitted to the
Government and the Government made the present
reference. He is thus entitled to get full back wages and
reinstatement with continuity of service with effect from
30-9-2004.

3. The 1st Party-Managment in its reply through
writtén statement has stated that the present dispute is
misteading and misconceived in as much as the 2nd Party-
workman had alrcady raised a similar dispute along with
124 other workers through the State Bank of India
Temporary 4th Grade Employees Union before the
Assistant Labour Commissioner (Central), Bhubaneswar
chailenging their alleged termination of service by the Ist
Party-Management. In the said dispute the failure report
was sent by the Asst. Labour Commissioner (Central),
Bhubaneswat to the Ministry of Labour who in turn referred
the matter to this Tribunal for adjudication and the same is
pending before this Tribunal being I.D. Case No. 7/2007.
The name of the 2nd Party-workman is appearing at
Sl. No. 41 in Annexure-A to the said reference. Thus, raising
a common dispute for same cause of action and again

raising individual dispute for same relief is nothing but an
abuse of the process of Iaw and amounts to multiplicity of
litigaiion. The Asst. Labour Commissioner (Central) while
conciliating the individual disputes disregarded the
direction of the Deputy Chief Labour Commissioner
(Central) not to take any further action on the separate
disputes raised by the same workers for the same cause of
action. The allegation of the 2nd Party-workman that he
had joined the Bank 1-7-1988 and he was discontinued
from service on 30-9-2004 is not correct. He was engaged
intermitiently on temporary/daily wage basis due to
exigencies of work. When his services were no morc
required he was not engaged further. It is further denied
that he was performing his duties with all sincerity and
honesty and 1o the best of satisfaction of the Anthority.
The 2nd Party-workman has neither completed several
years of continuous service in the Bank not he has
completed 240 days of contiuous service in any calendar
year preceding the date of his alleged termination. In order
{0 given an opportunity for permanent absorption to the
ex-temporary employees/daily wagers in the Bank in view
of the various settlements entered into between the All
India State Bank of India Staff Federation and the
Management of the State Bank of India all eligible persons
were called for inierview. The 2nd Party-workman was also
called for interview in the year 1993. But he was not found
successful hence could not be appiocinted in the Bank.
The Union or the 2nd Party-workman has never
challenged the implementation of the settlement which
has now gained finality. It is further submitted that some
of the wait-listed candidates, who could not be absorbed
in the Bank’s service due to expiry of the panel on 31st
March, 1997, filed Writ Petitioners before the Hon "ble High
Court of Orissa. But the Hon’ble High Court of Orissa by a
common order dated 15-5-1998 passed in O.].C. No. 2787/
1997 dismissed a batch of Writ petitions and upheld the action
of the Management of the Bank. This order of the Honble
High Court was also upheid by the Hon’ble Supreme Court
of India in S.L.P. No. CC-3082/1999. Hence the above matter
has attained finality and cannot be re-agitated. Since the
services of Sri Sethi had allegedly been terminated in
November, 1989 his claim has become stale by raising the
dispute after fifteen years, It is a settled principle of law
that delay destroys the right to remedy. Thus the present
dispute is liable 1o be rejected on the above grounds.

4. Onthe pleadings of the parties following issues
were framed .—

ISSUES

1. Whether the present reference of the individual
workman during the pendency of the 1.D. Case
No. 7/2007 before this Tribunal on the same
issue is legal and justified ?

2. Whether the workman has worked for 240 days
- as enumerated under section 25-F of the
Industrial Disputes Act ?
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3. Whether the action of the Management of State
Bank of India, Bhubaneswar Main Branch,
Bhubaneswar in terminating the services of Shri
Rabindra Sethi with effect from 30-9-2004
without complying the provisions of the 1.D.
Act, 1947 is legal and justified ?

4. Towhat relief is the workman concerned entitled ?

5. The 2nd Party-workman despite giving sufficient
opportunity did not adduce any evidence either oral or
documentary in support of his claim and willingly kept
himself cut of the proceedings at the stage of evidence by
absenting himself or his Union representative.

6. The Ist Party-Management has adduced the oral
evidence of shri Abhay Kumar Das as M.W.-1 and filed
documents marked as Ext.-A to Ext.-J in refutation of the
claim of the 2nd Party-workman.

FINDINGS
ISSUENO. 1:

7. A specific plea has been raised by-the 1st Party-
Management that a group of 125 employees including the
2nd Party-workman had already raised a similar dispute in
1.D. Case No. 7/2007 before this Tribunal for the same
relief which is pending for adjudication. This dispute as
referred to 1.D. Case No. 7/2007 is given below for
comparison with the dispute in the present case : -

““Whether the action of the Management of State
Bank of India, Orissa Circle Bhubaneswar in not
considering the case of 125 workmen whose details
are in Annexure-A for re-employment as per Section
25(H) of Industrial Disputes Act, 1947 is legal and
justified ? If not, what relief the workmen are
entitled to ?

8. The name of the '2nd party-workman appears at
Sl No. 41 in Annexure-A to the above reference. [h both
the cases the matter of disengagement or so called

retrenchment is involved to be considered in one or the

other way and the relief claimed is with regard to
re-employment. But challenge has been made more
specifically against the termination of service of the 2nd
Party-workman in the present case while in LD, Case No.
7/2007 prayer has been made with regard to consideration
of the case of 125 workmen for re-employment as per
.Section 25-H of the Industrial Disputes Act, 1947. In fact,
in the latter case the workmen have submitted or virtually
surrendered to their cessation of employment or alleged
termination, whereas in the present case they have
chatlenged their termination on facts and law. Virtually in
the present case validity and legality of the alleged
termination has to be tested at the alter of facts and legal
propositions. Therefore it cannot be said that the issues
invoived in both the cases are same. This case can proceed

despite pendency of .D. Case No. 7/2007 and the present
reference by the individual workman pending for
adjudication is maintainable being legal and justified. This
issue is thercfore decided in the affirmative and against
the Lst Party-Managememnt.

ISSUE NO. 2

9. The onus to prove that the 2nd Panty-workman
has completed one vear or 240 days of continuous service
during a period of 12 calendar months preceding the date
of his alleged termination or disengagement froin service
lies on him, but the 2nd Party-workman has not adduced
any evidence either oral or documeniary in support of his
coirtention. He has only alleged in his statement of claim
that he had joined the service on 1-7-1988 and worked till
30-9-2004 on temporary/casual/daily wage basis, but he
has not filed any certificate or reliable document showing
the break-up of year-wise service rendered by him under
the 1st Party-Management during the above period. The
Ist Party-Management, on the other hand, has alleged
that the 2nd Party-workman was engaged intermitiently
on temporary/daily wage basis due to exigencies of work
and he had never completed 240 days continuous service
in acalendar year. M. W.-1 Shri Abhay Kumar Das in his
statement before the Court has stated that “The disputant
workman was working intermittently for few days in our
Branch on daily wage basis in exigencies. .......... He had
not completed 240 days of continuous and uninterrupted
service preceding the alleged date of the termination”. He
has denied the allegation that the workman was
discontinued from service with effect from 30-9-2004, but
has stated that “In fact the workman left working in the
Branch since November, 1989.” The 2nd Party-workman
has to disprove the evidence led by the ist Party-
Management, but he has not come before the Court to
give evidence. A temporary or daily wage worker has no
right to claim reinstatement and particularly when such an
employee had not worked for 240 days continuously
during a period of 12 calendar months preceding the date
of his so-called terrmnation. Thus he is not entitled to pet
benefit of Section 25-F of the Industrial Disputes Act,
1947 This issue is hereby decided against the 2nd Party-
workman for failing to prove that he had worked for 240
Aays continuously during a period of 12 calendar months
preceding the date of his disengagement or alleged
termination from service.

ISSUENOQ. 3

10. Since the 2nd Party-workman could not prove
that the had rendered 240 days continuous service under
the 1st Party-Management during a period of 12 calendar
months preceding the date of his disengagement or atleged
termination, he is not entitted for re-employment even in
case of his alleged illegal and arbitrary termination.
Morcover, he was a temporary/casual/daily wage



[T [I—&F 3(ii))

ARG F1 TATH : @ 16, 2013/706 27, 1934

- 1281

employec, His services can be terminated at any time
without assigning any cause by the 15t Parfy-Management.
He has no legal nght to be retained in service for the
extended period, if he was appainted for a certain period
or when no time is specified, The 2nd Party-workman has
not filed any letter of appoiniment or proof of having
rendered service under the 1st Party-Management for a
specified period against a regular post. The 1st Party-
Management has further alleged that in time of exigencies
only the 2nd Party-workman was employed. It means that
with the end of exigencies his job also came to an end. In
view of the matter the action of the management of State
Bank of India, Main Branch, Bhubaneswar in terminating

the services of Sri Rabindra Sethi with effect from 30-9-2004

his termination is fair, legal and justified. This issue is
accordingly decided in the affirmative and against the 2nd
Party-workman.

ISSUENOQO. 4

I1. In view of the findings recorded above under
Issues No. 2 and 3, the 2nd Party-workman is not entitled
to any relief whatsoever claimed.

12. Reference is answered accordingly.
JITENDRA SRIVASTAVA, Presiding Officer

¢ Frwelt, 22 S, 2013
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[F T 12011/24/2010-3T SR (R-1)]

New Delhi, the 22nd January, 2013

§.0. 413.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 8/2011)
of the Central Government Industrial Tribunal-cum-Labour
Court, Ernakulam now as shown in the Annexure, in the
Industrial Dispute between the management of Lord
Krishna Bank Ltd. and their workmen, which was received
by the Central Government on 22-1-2013,

[No. L-12011/24/2010-IR (B-1))
SUMATI SAKLAN], Section Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
ERNAKULAM

464 GI/2013—16

PRESENT :
Shri D. SREEVALLABHAN, B. SC., LL B, Presiding Officer
(Thursday the 29th day of November, 2012)
LD. $/2011

: The General Secretaxy,
48/102, Hari Nivas,
Thannicka! Elamakkara,
Kochi (Keraia)-682 026

By Adv. Shri. T. C. Krishna

Union

Management; Dy, Vice-President,
Registered & Admn. Office,
Indian Express Building, Kaloor,
Kochi (Kerala)-17

By Adv. Shri Saji Varghese

This cas¢ coming up for final hearing on 29-11-2012
and this Tribunal-cum-Labour Court on the same day
passed the following :—

AWARD

In exercisc of the powers conferred by clause (d) of
sub section (1) and sub-section (2A) of Section 10 of the
Industrial Disputes Act 1947 (14 of 1947) the Government
of India, Ministry of Labour by Order No, L-12011/24/2010-
IR (B-I) dated 8-3-2011 referred the following industrial
dispute to this tribunal for adjudication :

“Whether the action of the management of Lord
Krishna Bank (now HDFC Bank) in imposing a
penalty of stoppage of one increment with
cumulative effect on Shri. Ganesh P Naik, Driver-
cum-Sub-Staff, is lega! and justified ? To what relief
the workrman is entitled 77

2. When the case stood posted for preliminary
hearing on the juestion as to the validity of the enquiry it
was submitted by the leamed counsel for both sides that
there is chance for setilement and thereby the case was
posted in the Lok Adalat to 14-11-2012. The case was
settled on that day and afterwards compromise petition
was filed jointly by the union and the management, The
compromise is accepted and hence an award canbe passed
in terms of the compromise.

In the result an award is passed in terms of the
compromise and it will form part of the award.
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The award will come into force one month after its
publication in the Official Gazette.

Dictated to the Personal Assistant, transcribed and
typed by her, corrected and passed by me on this the 29th
day of November, 2012.

D. SREEVALLABHAN, Presiding Officer
APPENDIX-NIL

BEFORE THE CENTRAY, GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
ERNAKULAM

L D. No. 8 of 2011

The matter was taken up in Lok Adalat and the parties
agreed to settle the dispute of the following terms :

The above Industrial Dispute has been raised by
the Lord Krishna Workers Organization challenging the
action of the management in imposing a penalty of
stoppage of one increment with cumulative effect on
Sri. Ganesh P. Naik, Driver-cum-Sub Staff, The matter was
taken up in Lok Adalat and after negotiations, the parties
have decided to settle the dispute on the following
terms:

1. Management agrees that the punishment
imposed on the worker will continue to be in
force till 13-1-2013 and the Union and worker
agrees to accept the same,

2. The workman Sri. Ganesh P, Naik wil]l be
placed in the basic pay of Rs. 9800 with effect
from 13-1-2013, the time when his next
increment is due reckoning the punishment
imposed as stoppage of one increment without
cumulative effect.

3. The worker Sri. Ganesh P. Naik will not be
entitled for arrears of wages for the period till
13th January 2013 and no PF contribution will
be made for that period, consequent to
punishment imposed.

4. There shall be no further claim of whatsoever
nature upen this substitution of punishment
and shall not raise any further ID or dispute or
claim of whatsoever nature in this regard in
the future and this is full and final to the entire
satisfaction of both the parties.

Agreeing to the above terms both parties have
signed the Memorandum of Settlement.

Dated this the 2 7th day of November, 2012.
For HDFC BANK LTD.

Sd/-
Dy. Vice President
MANAGEMENT
S/
UNION
Sd/- Sd/-
Counsel for Union Counsel for Management
MEDIATOR
Sd/-

D. SREEVALLABHAN, Presiding Officer
74 faeedt, 23 Sadt, 2013
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New Delhi, the 23rd January, 2013

8.0. 414 —In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 111/2005)
of the Central Government Industrial Tribunal/Labour
Court, Jaipur now as shown in the Annexure, in the
Industrial Dispute between the employers in relation to
the management of M/s Associated Stone Industries
(Kota) and their workman, which was received by the
Central Government on 21-1-2013.

[No. L-29012/14/2005-IR (M))
JOHAN TOPNOQ, Under Secy.
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“Whether the action of th¢ management of

M/s. Associated Stone Industries (Kota) Lid.

Ramganjmandi, Dist. Kota (Raj.) in terminating the

services of workman Sh. Tej Karan S/0 Sh. Bihari Lal

is Jegal and justified ? If not, to what relief the

workman is entitled to and from which date 7
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New Delhi, the 23rd January, 2013

8.0, 415.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 50/2012)
of the Central Government Industrial Tribunal/Labour
Court, Bhubaneswar now as shown in the Annexure, in
the Industrial Dispute between the employers in relation
to the management of M/s Arun Construction Sub-
Contractor M/s G 8. Atwal (Orissa) and their workiman,
which was reccived by the Central Government on 21-1-2013.

[No. L-29012/12/2011-IR (V)]
JOHAN TOPNOQ, Under Secy.

ANNEXURE

CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT,
BHUBANESWAR

PRESENT:

SHRI J. SRIVASTAVA, Presiding Officer,
C.GIT -cum-Labour Court, Bhubaneswar

Industrial Dis.pute Case No. 50/2012
Date of Passing Order-—2nd January, 2013
BETWEEN:

M/s. Arun Construction,
Sub-contractor of M/s. G S. Atwal,
At. Kanehipur, PO. Jajpur Road,
Dt. Jajpur-755 019, Orrisa.

M/s G S. Atwal,
Contractor of Sukinda Chromite Mines,
At/P.Q. Kalarangiatta,

Ps Kaliapani, Jajpur ... st Party'-Managcmenl

(And)

Shri Bijay Kumar Mahanta,

(/o. Ratha Mahanta,

At Karkhari, P.Q. Monuabil,

Ps. Kankadahada, Distt. Dhenkanal,

Orissa ... 2nd Party-Worlunan

APPEARANCES :
Nonge : For the 1st Party-Management
None . For humself -2nd Party-Workman

ORDER

Case taken up today. Both the parties are absent.
The case is today fixed for filing of statement of claim by
the 2nd Party-workman, but no statement of claim has
been filed despite sending two registered notices to him
on 27-9-2012 and 6-12-2012. Hencc it appears that the 2nd
Party-workman is not mterested to proceed with the case
any further. It might be that the dispute has been settled
amicably between the parties out of the court. In the
circumstances the case does not deserve Lo be kept
pending any longer since a period of nearly eight months
has expired and no dispute award is to passed in the case.
Accordingly no-dispute award is passed in the case.

2. The reference is answered accordingly.
I SRIVASTAVA, Presiding Officer
7 famelt, 23 W=l 2013

T, . 416, T faar stfufm, 1947 (1947
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H 21-1-2013 Fl W T o1 |

[E TA-30012/6/2002-H1E 3R (TH) ]
e A, TR ufeg

New Delhi, the 23rd January, 2013

S.0. 416.—In pursuance of Section [7 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hercby publishes the award (Ref. No. 89/2002)
of the Central Government Industrial Tribunal/Labour
Court, Mumbai No.-2 now as shown in the Annexure, in
the Industrial Dispute between the employers in relation
to the management of M/s Hindustan Petroleum
Corporation Ltd. (Mumbai} and their workman, which was
received by the Central Government on 21-1.2013,

[No. L-30012/6/2002-IR (M)
JOHAN TOPNQ, Under Secy.

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL NO. 2,
MUMBAI

PRESENT:
K. B. KATAKE, Presiding Officer
Reference No. CGIT-2/89 of 2002
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Emplovers in relation to the management of
Hindustan Petroleum Corporation Ltd.

The General Manager,

Hindustan Petroleum Corporation Ltd.,
Hindustan Bhavan,

Ballard Estate,

Mumbai-400038

Their Workmen

The General Secretary,
Petroleum Employees Union,
C/o. Shri M. J. Rathod,

Type B-3, Building No. 2,
Sector-4, 4th Floor,

Room No. 3 & 4, Vashi,

Navi Mumbai-400 703

APPEARANCES :

: Ms. Nandini Menon,
Advocate

: Mr. . H Sawant,
Advocate

Mumbai, dated the 27th September, 2012
AWARD PART-II

The Government of India, Ministry of Labour &
Employment by its Order No. L-30012/6/2002-IR(M), dated
13-11-2002 in exercise of the powers conferred by clayse
(d) of sub-section (1) and sub-section 2 (A) of Section 10
of the Industrial Disputes Act, 1947 have referred the
following industrial dispute to this Tribunal for
adjudication :

For the Employer

For the Workman

“Whether the action of the management of
Hindustan Petroleum Corporation Lid., Mahul
Refinery, Mumbai in terminating the services of Shri
M. J. Rathod, Bulk Operator w.e f. 18-5-2001 is legal
and justified ? If not, what relief the workman

concerned is entitled to 7

2. The second party was the employee of the first
party. It is the case of the first party that on 23-7-1996,
while second party was on duty from 3.00 p.m. to 11.00
p.m. he was supposed to record temperature of the MTO
Product at the TTL Gantry. According to them the workman
recorded temperature of the MTO product as 26°C while
filling up tank truck number MCU-588 deployed by the
Saurashtra Colour Co. Before that the temperature was
28°C at 5.10 p.m. and it was to be maintained for next two
hours, The workmarn was Bulk Operator and was required
to check the temperature after every two hours. When the
said truck driver came to Shri Raj Kumar who was the
trainee officer on duty at the relevant time, he sent the

driver back to the workman with instruction to change the
fipure of temperature to 27°C. It is alleged that the second
party workman refused to do so and alsp threatened the
trainee officer Raj Kumar to face dire consequences in
case the figure of temperature is changed. According to
first party, trainee officer Shri Raj Kumar changed the
temperature from 26°C to 27°C to which he was authorized
to. After obtaining the signature Shri Raj Kumar, truck
driver had shown the invoice to the second party workman
who was bulk operator and loader of the said truck. It is
alieged that when second party saw Mr. Raj Kumar has
changed the figure to 27° Celsius the second party snatched
the invoice from the driver and turned towards Shri Raj
Kumar with wild gestures. It is alleged that the second
party workman dropped the intercom. set from the tabie
with a bang and slapped Shri Raj Kumar on his right cheek.
The said incident took place at about 6.30 p.m. on 23-7-
1996, The assault was witnessed by S. S, Nath the
Operations Officer, He gave a report about the incident to
Shri Sahani. Shri Raj Kumar addressed a complaint on the
same day to Chief Installations Manager, Mahu! Terminal,
After receiving the complaint and the report, the
management suspended the second party workman and
issued charge sheet dt. 1-8-1996. The inquiry officer
recorded the evidence of first party and held the second
party workman guilty of the charges levelled against him.
After considering the family background of the second
party, the disciplinary authority by its order dt. 18-5-2001
held that charges levelled against second party workman
were of serious nature. The inquiry officer heid that
charges of wilful insubordination or disobedience,
disorderly or indecent behavior and assaulting superior
officer while on duty which warrants extreme punishment
of dismissal from services. However taking into view the
family background of the second party workman, the
disciplinary authority took a lenient view and imposed the
punishment of discharge from the services of the
Corporation in terms of clause 32 (1) (f) of the standing
orders applicable to the non-management employees of
the Corporation. The appeal of the second party came to
be dismissed. Therefore second party raised industrial
dispute. As the conciliation failed as per report of ALC,
the Ministry has sent the reference to this Tribunal,

3. The workman has filed his statement of claim
Ex-7. He contended that the charges against him are falsc.
According o him the inquiry was not fair and proper. He

‘contended that he was not given an opportunity to defend

violation of principle of natural justice. Therefore he prayed
that the inquiry and findings of inquiry officer be set aside
and he be reinstated in the service of first party with full
back-wages.

4. The first party resisted the statement of claim
vide its written statement Ex-9. They denied the contents
and allegations in the statement of claim. Acoording to
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them fair and sufficient opportunity was given to the

workman by the inquiry officer. The workman deliberately

remained absent and did not avail the opportunity.
Therefore there was no violation of principles of natural
justice. According to them the inquiry is fair and proper
and findings of the inquiry officer are not perverse. The

- charges against the workman are proved. They are of

serious nature. Therefore they contended that the
punishment of discharge from service is not.shockingly
disproportionate. Thus they pray that the reference be
dismissed

5. MyLd. Predecessor has framed the preliminary
issues and in part-I award he held that the inquiry was not
fair and proper and the findings of the inquiry officer were
found to be perverse and directed the first party 1o justify
its action of termination.

6. Following are the issues re-casted afier part-I
award for my determination. I record my findings thereon
for the reasons to follow :

issues re-casted after part-I Award.

Sr. No. Issues Findings
1. Whether une second party is gnilty
of the charges levelled against him or
any of them ? Yes
2 Ifyes, whether the punishment of
termination/discharge is shockingly
disproportionate ? Yes
3. Whether the workman is entitled to
be reinstated with full back-wages ? As per
order below
4 What order ? As per
order below

REASQNS
Issueno. 1:

7. Thefirst party has examined in all three witnesses.
They are MW-1 Shri Ryj Kumar (Ex-31), MW-2 Shri Naresh
Hassomal Sahani (Ex-33) at MW-3 Shri Prakash Ganpat
Kambie (Ex-34). In respect of MW-3 Prakash Kambleit isa
fact that neither he was present on 23-7-1996 when the
incident took place nor he has personally checked the
temperature of MPQ Loader in any tank. It is a fact that
this witness has no personal knowledge about the incident
of alleged assault. However MW-1 Mr. Raj Kumar and
MW-2 Mr. Naresh Hassomal Sahani are the material
witnesses. Mr. Raj Kumar Ex-31 has stated in his evidence
that he changed the figure of temperature from 26°C to
27°C to which he was authorized to. He further says that
as per the procedure the said Tank Truck Driver after

getting his signature went back to Bulk Operator/Loader

and showed the invoice to the workman, who was the

loader. He further says in his evidence that, the second
party workman rushed to the Driver. He snatched the
invoice from the driver and turned towards him in a wild
gesture, According to him second party workman dropped
the intercom. with a bang and slapped him on his right
cheek. The incident took place at around 6.30 p.m. on
23-7-1996. According to him the assault was witnessed by
Mr. 8. 8. Nath the Operations Officer. He further says that
on same day he made complaint to Chief Installations
Manager, Mahul Terminal through Shift Incharge. The
copy of his complaint is on record. He further says that he
also et Dy. Manager-Shift, Mr. N. H. Sahani and inforimed
about the incident to him.

8. Version of this witness is supporied by MW-2
Mr. N. H. Sahani who has deposed at Ex-33. He says on
oath that, Mr. Raj Kumar met him and narrated the incident,
Much stress is given in the cross-cxamination of both
these witnesses on the point of recording of temperature
and maintaining of temperature for two hours after loading
atanker. However that procedure is not much important.
From the cross-examinations of both these witnesses
nothing adverse is transpired in respect of the alleged
assault by the workman. Both these officers have no
enmity with the workman to implicate him falsely. They
have no reason lo make false allegation of assault as against
the workman. MW-1 Mr. Raj Kumar is the concerned officer,
who is the victim of the assault. Same day he has made
complaint 1o his superior. He has also met MW-2
Mr. Sahani who was the Senior Resident Co-ordinator of
the first party and was shifi in-charge at Mahul Terminal
at the relevant time. Both these officers have no reason to
victimize the workman.

9. Furthermore the werkman has admitted in his
cross at Ex-35 para 11 therein that, in Ex-46 he has written
temperature in his handwriting as 26°C and it was corrected
by Mr. Raj Kumar as 27°C by erasing 26°C. He also
disagrees in his cross-examination that there cannot be
variation in temperature when two tankers are being filled
up at the same time in two different bays. In short
according to him if temperature of MTO product filled up
in a tanker was 27°C, the temperature of the product filled
up simuManeously in another tanker can be 26°C when
according to the MW-1 Raj Kumar the same temperature
has to be maintained for next two hours. Therefore he has
given direction to the workman Loader to correct the
tetnperature to 27°C instead of 26°C. According to witness
Raj Kumar Ex-31, the workman not only refused to change
the figure but also threatened him of dire consequences in
case of any change by him. This refusal amounts to in-
subordination and disobedience of orders of superior
officer. There is no reason to discard this version of witness
Mr. Raj Kumar. Witness, Mr. Raj Kumar has also stated in
his evidence that when workman came to know that he
has changed the figure of temperature to 27°C from 26°C
written by the workman, the workman snatched the invoice
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from the Driver rushed towards him, lifted the intercom
and banged it and also slapped him on his right check.
This version of Raj Kumar is throughout consistent, It is
reflected in his complaint before the inquiry officer as well
as in his evidence herein at Ex-31. It is also supported by
MW-2 Mr. N, H. Sahani who was Operations in-charge at
the time of incident to whom Mr, Raj Kumar reported
immediately after the incident and aiso forwarded the
complaint to the higher authority.

10. In this respect the Ld. Adv. for the second party
submitted that, the ¢vidence of Shri N. H, Sahani is hearsay
evidence. Neither Mr, Sahani was present on the spot of
incident, nor he had seen the incidence. No eye witness
was examined. Therefore the Ld. Adv. for the second party
submitted that, the version of complainant Raj Kumar is
not corroborated by any independent evidence and the
evidence of Mr. Sahani needs to be discarded being hearsay
evidence.

11. In this respect the Ld. Adv. for the first party
has submitied that, in the case at hand the charges herein
are proved beyond reasonable doubt, though is domestic
inquiry it is not necessary and mere preponderance of
probability suffice the purpose, He further submitted that
there is no reason to discard the evidence of Mr. Raj Kumar.
He also pointed out that evidence of Mr. Sahani Ex-33 also
cannot be rejected as his evidence is.natural. In domestic
inquiry every hearsay evidence is acceptable. The Ld. Adv.
for the first party submitted that in domestic inquiry strict
rules of Evidence act are not applicable. He further
submitted that in domestic inquiry, management need not
prove its case beyond reasonable doubt and
preponderance of probability suffices the purpose. In
support of his argument the Ld. Adv. referred the following
Apex Court Rulings :

(1) State of Haryana & Anr. V/s. Rattan Singh
(1977)28CC491,

@) J. D. Jain Vs, Management of State Bank of
India & Anr. (1982) 1 SCC 143,

(3) Maharashtra State Board of Secondary and
Higher Secondary Board V/s. K. . Gandhi &
Ors. (1991)2 SSC 716,

4y UPSRTC Vs. Mitthu Singh (2006) 7 SCC 180,

12. In all these rulings in respect of standard of
proof, the Hon'ble Apex Court has observed that the strict
rules of Evidence Act are not applicable and in domestic
inquiry and management need not prove its case beyond
reasonable doubts as in criminal cases and preponderance
of probability suffice the purpose. Furthermore in the case
of J. D. Jain Vs, Management of State Bank of India referred
(supra) on the point of hearsay evidence the Hon’ble Apex
Court in para 18 of the judgment observed that :

“The Ld. Tribunal has committed another error in

holding that the findings of domestic inquity was

based on hearsay evidence. The law is well settled

that strict rules of evidence are not applicable in a

domestic inquiry.”

In this judgment the Hon’ble Court reiterated its
carlier view taken in State of Haryana Vs, Rattan Singh
AR 1977 SC 1512 wherein in respect of hearsay evidence
the Hon’ble Court has observed that ;

“Thereis no allergy to hearsay evidence provided it

has reasonable nexus and credibility.”

13. In the light of the ratio laid down by Hon’ble
Apex Court the Ld. Adv. for the first party submitted that,
evidence of Mr. Sahani thus cannot be discarded by saying
that it is hearsay evidence as immediately after the incident
complainant Raj Kumar approached him and narrated
about the same. His evidence is consistent with the version
of Raj Kumar, He is senior officer of the company and has
no reason depose falsely. Thus evidence of Mr. Sahani
has a reasonable nexus and credibility. Therefore the said
evidence cannot be discarded. Furthermore I would like to
point out that even evidence of Raj Kumar is acceptable
as he has also no reason to implicate the workman falsely.
His version is consistent and inspires confidence.
Standard of proof not that of beyond reasonable doubt
and preponderance of probability would suffice the
purpose, thus independent corroboration is not necessary.

14. It is the case of the workman that he was
victimized with malafied intention. In this respect the Ld.
Adv. For the first party submitted that heavy burden is on
the workman 1o prove the allegations of malafied. The Ld.
Adv. further submitted that no reason or circumstances is
placed on record on behalf of the workman to show either
manageiment or Mr. Raj Kumar has any reason to implicate
him falsely. Therefore he has rightly submitted that the
second party failed to discharge the burden of allegation
of malafied, victimization. In respect of heavy burden of
proofon the workman Ld. Adv. for the first party resorted
10 Apex Court ruling in Indian Railway Construction Co.
Lud. Vs. Ajay Kumar (2003) 4 SCC 579 wherein the Hon'ble
Court while commenting upon the burden of proof held
that burden of proof is heavy on one who alleges malafieds
and must be discharged. In this case Hon'ble Court further
observed that :

“Aspect of practicality in the situation and
circumstances also cannot be ignored,”

15. In the case at hand, no ground is placed on
record on behalf of the workman as to why he was
implicated falsely or what was the malafied intention of
Mr. Raj Kumar to make such false allegation of
disobedience and assault against him_ In short, in the light
of the principle laid down in the above rulings by the Apex
Court conclusion can be arrived at that the charges of
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disobedience, in subordination and assauit are proved
against the workman, Accordingly I decide this re—casted
issue no. | in the affirmative.

Issucnos. 2 & 3

16. In respect of punishment the Ld. Adv. for the
sccond party submitted that the punishment is shockingly
disproportienate to the alleged misconduct. As against
this the Ld. Adv. for the first party submitted that the
misconduct of disobcdience of order of superior in-
subordination and assaulting of superior officer are the
serious misconducts for which punishment of dismissal
from service would suffice the purpose. In support of his
argument the Ld. Adv. for the first party resorted to catena
of Apex Court decisions they are :

(i) Muriadih Colliery of Bharat Coking Coal Ltd.
V/s Bihar Colliery Kamgar Untion (2005) 3 SCC 331,

(i} M. P Elcctricity Board V/s. Jagadish Chandra
Sharma (2005) 3 SCC 401,

(i) Omkarnath Mishra V/s. State of Harvana &
Anr. (2005) 3 SCC 736,

(iv) Hombe-Gowda Educational Trust & Anr.
V/s. State of Karnataka & Ors. (2006) 1 SCC 430,

(v} Tata Engincering and Locomotive Co. Ltd.
Vis. N. K. Singh (2006) 12 SCC 554,

{(v1) Punjab Water Supply Scwerage Board & Anr.
V/s. Ram Sajivan & Ors. (20079 SCC 86,

(vii} West Bokaro Colliery V/s. Ram Pravesh Singh
(2008)38CC729.

17. In most of these cases the respective workmen
therein were involved in a serious misconduct of assault
on supcrior officer causing bodily injuries. In some cases
though the victim survived Hon’ble Court held that it
cannot be a ground to take a lenicnt view to sel aside the
punishment of dismissal or termination from service. In
one of the cases the workman therein had inflicted bodily
injury to the victim when a another case the workman was
released under the provision of Probation of Offender’s
Act. when in one matter the workman therein was acquitted
by the criminai courd, in on¢ more matter a school teacher
had abuscd the Head Master in filthy language and
assaulted him with chappal. Considering the status as a
tcacher, the Hon’ble Count held that, no lenient view can
be taken to reduce the punishment of termination, However
in the case at hand. though the workman had rcfused (o
make correction in the temperature, the said act of
disobedience cannot be said very serious. Furthermore
though the workman has assaulted his superior officer,
admitteddy he mercly gave a stap on the cheek of the officer.
Neither he inflicted any bodily inpury nor intended to inflict

Ay such injury. In the circumstances the act of in-

subordination and assault heretn is also not too serious
1o inflict the punishment of terrmination. The ratio laid down
in the above ruling ar¢ not attracted to the set of facts of
ihe case at hand as facts of the above referred cases were
altogether differcat than the facts of the case at hand. In
this respect 1 is case of the first party that the workman
was also given warning on earlier two occasions as
mentioned in paras 37 & 38 of their written statement at
Ex-9. It is alleged that, two tankers were derailed due to the
mistake of the workman for which he has prayed for apology
and he was given warning. In the next incident the workman
was found sleeping while on duly. However both these
incidences were of nature of mistakes or at the most
deretiction on the part of the workman, There was no matice
or any intentionai action on the part of the second party.
Thus thesc previous misconducts sort of mistakes need
not be taken into account as they are in the nature of
mistakes. In this backdrop, Jooking into the nature of
nusconduct proved against the second party, I conte to
the conclusion that the punishment of discharge or
termination from scrvices is no doubt shockingly
disproporiionate. In this respect I would also like to point
out that the workman is not 1n service since more than
15 years. In my opinion he has suffered much and slapping
his supcerior officer In the circumstances instead of
discharging or terminaung hit from services, [ think it
proper withholding one increment would suffice the
purposc. In short, the workman can be reinstated by
withholding one increment Tor disobedience,
insubordination by indecent behaviour with his superior
and for stapping him.

18. In respect of back wages I would like to point
cut that, the workman was not on duty since 1996. As he
has not performed any work. it would b unjust to pay him
full back wages. Atthe same time [ would also like to point
out that the workman says that he is vnemployed and
must have suffered a lot. In this backdrop to meet the
ends of justice | think it proper to reinstate the workman
with 20% back wapes from the date of service of order of
discharge on him till the date he resume on duty.
Accordingly 1 decidc this issue no. 2 in the affirmative and
issue no. 3 partly in the affirmative. Thus the order :

ORDER

The reference is partly atlowed with no order as to
cosl. The punishinent of dischiarge/termination of
services of the workman is hereby sct aside. Instead
of that his one increment is withheld permancently.
The manragement is directed to reinstate the
workman and to pay him 20% back wages from the
datc of service of order of his discharge The
workman be given his seniority and at! other
consequential benefits.

Date: 27-9-2012
K.B. KATAKE, Presiding Officer
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New Delhi, the 23rd January, 2013

5.0, 417 —-In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 29/2002)
of the Central Government Indusirial Tribunal/Labour
Court No. 2, Mumbai now as shown in the Annexure in
the Industrial Dispute between the employers in relation
10 the management of M/s. Mumbai Port Trust (Mumbai)
and their workman, which was received by the Central
Governmenton 21-1-2013. -

[No. L-31011/19/2001-IR (M)]
JOHAN TOPNO, Under Secy.

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL No. 2, MUMBAI

Present : K.B. KATAKE,

Presiding Officer
Reference No, CGIT-2/29 of 2002
Employersin Relztion to the Mapagement of Mumbai
Port Trust
‘The Chairman,
Mumbai Pori Trust,
Shoorji Vallabhdas Road,
Ballard Estate,
Mumbai-400 038
AND
Their Workmen
Mr. Anant Shankar Shanbag,
2/36, Hamju Terrace,
Gokhale Road {8),
Near Portuguese Church,
Dadar, Munibai-400 028
APPEARANCES:
For the Employer Mr. M.B._ Anchan,
Advocatc
For the Workmen In Person

464 GI/2013—17

Mumbai, dated the 22nd November, 2012
AWARD PART-II

The Government of India, Ministry of Laboir &
Employment by its Order No, L-31011/19/2001-IR (M), dated
28-2-2002 in exercise of the powers conferred by clause
(d) of sub-section (1) and sub-section 2 {A) of Section 10
of the Industrial Disputes Act, 1947 have referred the
following industrial dispute to this Tribunal for
adjudication :

“Whether the the action of the management of
Mumbai Port Trust in terminating the servioes of
Shri A S. Shanbag, Light Keeper we.f 11-5-2000 by
way of Dismissal is legal and justified? If not, what
relief the workman is entitled to 7”

2. In this case it is alleged that, the second party
workman wanted to proceed on leave to attend yearly
religious function at his native place and his colleague
was to return from leave 4 days earlier to relieve him. Every
year the workman used to go on leave for 2 week to attend
the cremony and every vear his only colleague Mr. P.V.
D’Souza, Assistant Light Keeper used to relieve him.
However, in the year 1997 the festival was on 8-4-1997. Mr.
D" Souza was on leave from 27-3-1997 upto 30-3-1997 He
was supposed to return on 31-3-1997. However Mr.
D’souza did not report his duty on 31-3-1997. He was
absent till 7-4-1997. Therefore, the workman could not
proceed on leave. Hence the workman was annoyed a lot.
Suddenly on 7-4-1997 Mr. D’Souza resumed his duties.
The workman did not like the manner and conduct of Mr.
D’Souza who being close friend and colleague did not
come in time 10 help the workman to attend the religious
ceremony at his native place. When he saw Mr. D’ Souza
on 7-4-1997, the workman got angry. He lost his control
and scolded Mr. D’Souza and also assaulled him and
inflicted injury to Mr. D’ Souza. Immediately thereafter he
realised his mistake. He reported the incident to his
superior. He took Mr. D’Souza and gave him first aid
Workinan also immediately called ataunch and madeevery
arrangement to get medical aid and attendance to Mr.
D’Souza in the hospital. He aiso used to visit Hospital to
see Mr. D’ Souza. He also gave a letter to Dy. Conservator,
MbPT and narrated the incident and also prayed for
apology. Criminal complaint was lodge against him nt
Yellow Gate Police Station. The workman was arrested and
released on  bail. After some days Mr. D’Souza and
workman started attending their respective duties. Mr.
D'Souza has also gracefully forgotton the urfortunate
incident and started working with the workman, Mr.
D'Souza has sent two letters informing the authority that
he has no grievance against the workman and they were
working together at the light house. In the Departmental
Inquiry workman was held guilty and he was dismissed
from service.
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3. ‘The Workman raised the industrial dispute. As
conciiiation failed. Ministry sent the reference to
thisTribuani. This Tribunai held in part-1 award that the
inquury was fair and proper and the findings of 10 are also
held not perverse. In this Past-1] award following are the
re-casted 1ssucs for nty determination. I record my findings
thereon for the reasons to follow :

St Issues Findings
No.

2. Whether the punishment of
teriminating the services of work-
man is shockingly dispropor-
lionale to the proved mis-
condnct? Yes.

4 What relief the workman is As per order
entitled to ? below.

REASONS
Issue Nos. 3 & 4 ¢

4. As both these issues are interrelated, they are
discussed and decided simultaneously. In this respect the
Ld. adv. for the first party submitted that when the inqairy
is held fair and proper, the Tribunal cannot reduce the
punishment awarded in the departmental inquiry. He
submitted that the punishment imposed is not shockingly
disproportionale. The workman assaulted his colleague
and inflicted a fracture injury to him and committed grave
misconduct which is sufficient to unpose the punishment
of terimination of services.

5. As agoinst this according to the Ld. adv. for the
workman. warkman has fairly admitted the untoward
ingident of assanlt. The 1.d. adv. furher submitted that,
the warkman has temporarily lost conkrol over himself and
assanted his colleagne Mr. D™ Souza as he did nol return
inume and as workman nussed his religious function. The
Ld adv. submutied that cven in murder case under 1PC
grave and sadden provecation is taken into account io
teduce the purichment. However the inquiry officer and
the management did not take into account thaf the
untoward incident of assauit was an incident taken place
it a spur of moment when the workman lost his controt
and assauited his colleague. He pointed out that
immediately thereafter ue realised his mistake. He not
ondy informed io his supcrior but also gave first aid to Mr.
[3’Scuza who was injurcd in ithe assault and also called a
launch and sent Mr. D’ Souva to the hospital. He has also
submitted writlen report 1o his superior about the incident
and narrated evervthing and also confessed to have
assauifed Mr. D' Souza and inflicted injury to him. In the
citcunstances, Ld. adv. submitted that the management
did not take in to account the circumstance in which the
inctdent had taken place. He further submitted that
wnagement did not ke inte account that the workman

repented for bis mistake and also confessed everything in
writing to his superior. Even Mr. D"Souza also realised
that the workman had lost contrel and in a spur of moment
assaulted hum, Therefore he bad also forgiven the workman
and they had slarted working together.

6. Indhe circumstances Ld. adv. for the second party
submitted that all these facts veed to be taken into account
and the Labour Court has every power and discretion 10
reduce the puntshiment. In support of his argument the
f.d. adv.. resoried to Rigasthan High Court ruling in Eicher
Good Earth Ltd Vs Presiding Officer, Labour Court &
Anr (999 1] LL} (Supp) 1378 wherein Hon'ble High Count
on the point of punishment under Section 11K of 1D, Act
obscrved that -

“Wide discreticn 1s given to Labour Court to
constder whether punishment is proportionate to
the charges. However Labour Court has to give
reasens as to why penaliy of dismisal is
disproportionate to charges ™

In the case at hand, theugh workinan has assaulted
his colteague and cansed pnevous hurt and fracture injury
to hun, the facts are very ivpics!. The workman had lost
contral and o the spur of mament. in 4 heat of anger he
assanlted his colleague linmediately thereafier he realised
his mistake and provided first aid ancd made arrangement
to send hiir to thie hospital. Though principle of grave
and sudden provocation 1s not applicable to thé case at
hand, the incident 15 just like ii. When state of loss of
control is taken nio account in a serious criminal offence,
it can be considered in the typical and rare cases like the
case a! hand,

7. inrespect of power of the Tribunal to alter the
punishimcut the Ld. adv. for the second party resored to
Supreme Court case in Siate of MP and Ors V/s, Hazarilal
(2008) | SCC (L & 8) 611 wheren on such type of
mtisconduct the Hon'ble Apex Court observed that ;

“He was not convicted for any act involving moral
ierpiude. He was not punished for henious offence.
The Administrative Tribunal rightly held that
Departmental Penalty was cxcessive as compared
to conduct for which the resporndent was convicted
and sentence imposed on him.”

8 Thel.d adv. also resoried 10 anather Apex Court
ruling in shankar Dass V/s. Union of India & Anr. (1985) 2
SCC 358 whercin ihe Hon'bie Apex Court on the point of
punishment observed that -

“Clause (a; of Second proviso 10 Article 311 (2) of
Constuation confers on the Government the power
1 distniss a person from service on the ground of
cond:ct which has led to his conviction on a criminal
charge. But that power like every other power has
to be exercised fairly, justly and reasonably. ”
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9. The Ld. adv. also referred to following rulings :

1. State of UP V/s. Sheo Shankar Lal Srivastava
& Ors. (2006) 3 SCC 276.

2 Cement Corporation of Iniia V/s State of HP
&Ors. 19951111 987,

3. Indian Farmers Fertilizers Corporation Ltd. etc.
Vis. PO, Labour Court, Chandigarh 19991LL]
1040,

10. The Ld. adv. also resorted to Apex Court ruling
in Mauji C. Lakum V/s. Central Bank of India (2009) 1
SCC (L&S) 254 wherein the Hon'ble Conrt held that,
though Tribuna! held the inquiry was just and fair yet this
did not debar the Tribunal from considering whether
particular findings were supported by evidence and whether
the punishment was proportionate. In this case the
Hon'ble Cowrt further held that Tribunal’s interference
withthe punishment was within its power nnder Section
11-K of the 1.1}, Act. Inthe light of these observations of
above rulings and fact and circumstances of the case on
record, 1 come to the conclusion that though workman
had assaulted his colleague, it was in the heat of anger.
The fact is not dispuled that the workman and his
colleaguc Mr. D’Souza were on isolated light house and
there was nobody either to intervene or to help them. It is
a fact that immediately afier the incident the workman
realised the mistake he had committed and the isolated
situation over there. He immediately gave first aid to the
injured and made necessary arrangement to send him to
hospital. Had he any evil intention he could have killed
Mr. D’ Souza or could have left him at the isolated isiand
in injured condition, On the other hand the workman has
shown utmost sympathy and also informed his superiors
that he had committed mistake and also called for a launch
1o send the injured to the hospital. Due to the workman,
the injured got timely medical aid and danger to his lifc
and limb was averted. All thesc facts are admitted and put
on record even by the first party. However these facts are
nol taken into account by the inquiry officer and
management while awarding the punishmeni. In the
circumstances the punishment of termination can be
termed as shockingly disproportionate. Thus, I think i1
proper to set aside the punishment of termination of
scrvices of the workman and think it proper to award
purishment of withholding his two increments, which
would suffice the purpose. With this modification I would
tike to direct the first party to remstate the workman by
with holding his two increments.

11. in respect of back wages, the fact is not disputed
that the workman has not worked at all with the first party
since the date of his dismissal. it is well established
principle that, ‘no work no pay’. In the circumstances
awarding full back wages would not be just and proper.
At the same time not awarding any back wages would be

unjust to the workman and his family, in this backdrop, to
meet the ends of justice I think it proper to reinstate the
workman with 30% back wages. Accordingly I decide this
issue No. 3 in the affirmative and like to give appropriate
relief to the workman. Thus I partly allow the reference
and proceed to pass the following order :

ORDER

@ The reference is. party allowed with no order
as to cost.

(i) The punishment of termination of services of
the workman is hereby set aside. Instead of
that two increments of the workman are
withheld. :

(i) With this the first party is direcied to 1einstate
the workman with 30% back wages from the
date of his termination til! the date of his
reinstatement.

Date - 22-11-2012 K B. KATAKE, Presiding Officer
¢ faeelt, 23 PR, 20143

I, OW, 418 — e foramg sl 1947 (1947
F 14) B U 17 B Fgmw F Sy wan HE oAw
freq & yaudT & dag P A S SR @
W, s o fiffe sl R F $30a a@ sl
A/ <R, FAR B U (R e 20/1999)
F FFIRE FWE 2, S B TEER B 22-12-2012
A g o

(4 - 120121128;1998-@!1% s (+f-11) ]
T T, AHm fved

New Delhi, the 23rd January, 2013

S.0, 418.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Governiment hereby publishes the award (Ref. No. 20/99) of
the Central Goverpunent Industrial Tribunal/Labour Court,
Kanpur now as shown in the Annexure in the Industrial
Dispute between the emplovers in relation to the
management of Bank of India and their workman, which
was received by the Central Governmment on 22-12-2012.

No.L-12612/1:358-IR (B-IN)
SHEESH RAx, Secnion Officer

ANNEXURE

BEFORE SRI RAM PARKASH, PKESIDING
OFFICER, CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL-CUM-LABOUR COURT,
KANPUR

Industrial Dispute No. 20/99
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BETWEEN

Sri Satya Parkas, C/o 8ri B.P. Saxena, 426, W-2, Basant
Vihar, Kanpur

AND

Regional Manager, Bank of India, 15/54-B, Virendra
Smanit Complex, Civit Lines, Kanpur.

AWARD

. Central Government Mol, New Delhi vide
notification No. L-12012/128/98 IR B-IT dated 27-1-99, has
referrcd the following dispute for adjudication :

2. Whether the action of the management of
Regional Manager Bank of [ndia, Kanpur in terminating
the services of Sri Satya Parkas, with effect from 6-7-99, is
Justified? If not to what relief the workman is entitled ?

3 Brief facts are - —

4.1t is an admsuted fact that the claimant Sri Satya
Parkash was appointed in Bank of India, in the year 1983,
as Cepoy peon at Regional Office, Kanpur, on probation.
Subscquently he was confirmed on permanent service of
the bank. Thereafter he was promaoted to the post of cash
peon and posted at Swarnup Nagar Branch of the bank.

5. While working at Swarup Nagar Branch he was
placed under suspension vide letter dated 13-7-94, by the
disciplinary authority. Later on he was served with a
charge sheet dated 4-5-95 by the Disciplinary authority.
Sti K.S. Tripathi an officer was appointed as inquiry officer
[nquiry Officer conducted and concluded the inquiry on
16-8-93, whereafter he submitted his finding to the
Repional Manager/Disciplinary Authority. Thereafter
disciplinary authoerity issued a show-canse notice dated
30-7-96 to the applicant proposing the punishment of
removal from service without disqualification for future
emplovment. Disciplinary authority also granied a
perfunctory personal hearing, wherealter he inflicted the
punishment aiready proposed vide lctter dated 10-9-96,
Being aggrieved by the said order he made an appeal to
the appellate authority which too was rejected by the said
authority vide his letterno. ... .. dated Nil,

6. Thereafter he raised an industrial dispute before
the ALC which is now pending before this tribunal.

7. It is alleged that the order of the disciplinary
autherity is illegal unjustificd because there was flagrant
denial of natural justice to the claimant during the course
of conduct of inquiry. originals of exhibits MEX | and 2
werc not shown, The presenting Officer did not filc the
decuments in one go but produced them at the time of
evidence of cach witniess, the details of which have been
meattioned in Para 11{2) of the claim statement. The
rclevant question put to the managetment witnesses were
not gllowed by the inquiry officer. The finding of the
inquiry officer is perverse due 1o the reason mentioned in
Para 11{4) of the ¢laim statement. Evidence of the witnesses

M.W. 1 10 3 and others have ot been properly appreciated.
Inquiry Officer has failed 1o notice the manifest facts,
therefore, his findings are perverse. It is also alleged that
due to the mistake of other official like MW. 1t03 no’
punishment hasbeen inflicted upon them and the applicant
has been made an escape goat.

8. Therefore, he has praved that it may be held that
the order of the disciplinary authority as well as appellate
authority is silegal and unjustified and the claimant may be
reinstated with alt consequential benefits.

9. Oppositc party has filed the written statement.
They have admiticd that the applicant was placed under
suspension. He was scrved with a charge sheet and an
Inquiry officer was appointed, who conducted the inquiry
ina fair and proper manner. He has recorded the evidence
of ali the witnesses. Defense represcntative was engaged
by-the claimant, who has cross-examined all the witnesses
thoroughly, claimant was permitied to produce his defense
and wilnesses in his defense. After going through the
evidence and the documentary cvidence, the inguiry
officer has submitied his finding before the disciplinary
authority. Thercafter a show-cansc notice was served fo
the claimant proposing, inter-alia, and punishment of
removal from service without disqualification for future
employment. The disciplinary authority also granted a
personal hearing calling upon the applicant to show cause
on the aforesaid. The personal hearing was attended by
the employce along with his defense representative. He
has atso submitied a detaited written submission. After
considering the entire matter the disciplinary authority
passed an order of punishment on 10-9-96,.which was
served on him on 14-9-96. Proper opportunity was also
granted in appeal 1o the applicant. The appellate authority
did not find any merit in the submissions of the claimant;
therefore. the punishment inflicted upon the worker is
legal. justified and commensuratc with the gravity of the
nusconduct proved against the claimant Sri Satya Parkas.
There was no denial of natoral justice during the course
of inquiry. All the documents were shown to the applicant.
MX | and 2 were filed by the presenting officer before the
commencement of oral evidence. H there had been any
vtolation of natural justice, had any prejudice been caused
then the defense representative could have raised
objection and ladged his protest then and there which
was never done. The allegation of perpetration of fraud
on the bank has been proved against the applicant in the
departmental inquiry therefore he has been properly
punished. It is wrong 1o say that the applicant had been
made an cscape goat. M W. 1 to 3 were nowhere involved
inthe fraud, therefore. the allegation raised by the ¢claimant
arc falsc that he has not been given the full oppottunity
for defense. Thercfore, the claim is liable to be dismissed.

10. Rejoinder has aiso been filed in the case by the
clatmant reiterating the facts pleaded by him in his claim
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statement and denying the versions of the written
statement filed by the opposite party bank.

11. Claimant has filed the documents that is charge
sheet dated 4-5-95, show cause notice and order of
punishment dated 10-9-96.

12, Opposite party bank has filed 19 documents vide
list daicd 20-4-04, These documents are. charge sheet,
inquiry procecdings in original, written evidence of
Sri Satya Parkash, Written brief of Presenting Officer, and
defense representative, defense cxhibits, management
exhibits ME-1 and ME 1-A, ME-2, Exhibit ME-3 wilhdrawal
slip in original, Ext. ME-4 saving bank account card of
account No. 8115, Exhibit ME-5-6 inquiry report, show
cause notice, proceedings of personal hearing, punishment
order, appeal of the claimant, personat hearing during
appeal and appellatc order.

13. Opposite party has also filed 23 documents vide
list dated 7-11-11. In this list some of the documents arc
photocopies of the same documents that has been referred
aforesaid. This list contains lctter of Sri Satya Parkash
along with statement of the wiinesses which have been
giver by them before an officer of the bank before the
inguiry was commenced.

14, In this case a preliminary issue was framed on
10-2-02 rcgarding the fairness of the inquiry conducted
by the management against the claimant.

15. This issue is being disposed of on the request of
the parties after the conclusion of the evidence and 1he
whole matter.

16. The opposite party has contended that the
inquiry officer has conducied the inquiry fairly after
fotlowing the principle olnatural justice, he was not having
any bias against the delinquent employee, no such
imputation has been made by the emplovee or his defense
represcntative  during the inguiry procecdings against
the inquiry officer to the disciplinary autherity or any
other authority. Had there been any prejudiced causcd to
the claimant during the course of inquiry in not following
the principle of natural justice then the ciaimant throegh
his defense representative should have raised objection
then and there which have not been raised.

17. The facts are that one account holder Sri Gaya
Prasad who is having his account in the branch bearing
his account No. 8115 who has been produced as witness
M.W. 4 during inguiry and the said witness has also been
produced before the tribunal as MW, 4. He has allcged
that he has gone to the bank on 27-5-94 to deposit an
amount of Rs. 1000 and he has kept his pass-book in the
box kept in the bank on the saying of Satya Parkash. He
has gone number of times to collect his pass-book but his
pass book was not scarched and given to him by Satya
Parkash, that he has also gone on 13-6-94. On that day he
found that Rs. 4000 has been fraudulently withdraw from

his pass-book and a role hasbeen assigned to delinquent
employee to Sri Satya Parkash in the fraudulent withdrawal
of the cash. The inquiry officer has taken on record the
¢vidence of the witngss AK Asrani who was clerk in the
said branch as MW 1, recorded the evidence of Sri Nirmaj
Kumar Cashier as MW. 2 recorded the evidence of Sri KK
Awasthi Special Assistant as M.W. 3, recorded the
evidence of Sri Gaya Prasad Account holder as MW 4,
recorded the evidence of Sri KC Sharma an officer in the
bank as MW 5. Recorded the evidence of the defense
witness Sri Raj Kumar sub staff as DW 1.

18. He has also examined the documentary evidence,
the letter dated 13-6-94 MX-1, complaint of Sri Gaya Prasad
dated 13-6-94 MX-2, withdrawal form of saving bank
regarding withdrawal of Rs. 4000 MX.-3, specimen
signature card in original of the said account MX. 4, written
statement of $ri AK Asrani MX-$ and written statement
of Sri Nirmal Kumar dated 13-6-94 MX-6.

19. Evidence has also been produced by both the
parties during the trial before the tribunal. Claimant has
produced himself as WW. 1 Satya Parkash,

20. Opposite party has produced Sri K.S. Tripathi,
Sr. Manager as M. W. 1 who has been the inquiry Officer.
Sri Nirmal Kumar has been produced as MW-2 and Sri AK
Asrani as MW .3 and Srt Gaya Prasad who is the
complainant as MW 4.

21. T am taking the evidence of WW. 1 and MW. 1 at
the initial stage for the purpose whether proper and [air
inquiry has been conducted by the inquiry officer Sri KS
Tripathi. S Tripathi MW. | has stated on oath that all the
documents were made available to the claimant and atl the
witnesscs were thoroughly examined by the defensc
representative, The whole inquiry was conducted in the
presence of the claimant and he was given full opportunity -
to defence. After the conclusion of the evidence the
claimant was again given an opportunity to submit his
submission which he had submitted. He was also given a
personal hearing. On the basis of material available and
evidence produced by the parties he has found the charges
proved against the employee. He has submitted his inquiry
report before the disciplinary authority which is on the
file. Aficr getting satisfied and giving hearing to the
claimant the disciplinary authority had punished him. He
has been cross-examined thoroughly nothing has come
out in his ¢ross from which it can be inferred that he has
not conducted the inquiry fairly or properly or in
accordance with the principles of natural justice. During
the ¢xamination MEX1 and MEX-2 in original were not
produced and certified copies of these documents were
produced. 1t is alleged that the workman has not raised
any objcction afier the production of certified copies.

22, However the original of these documents werc
produced by the opposite parties before the tribunal.
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These documents are withdrawal forms and specimen
card in original. [ have examied these documents.
Withdrawal form is that document on which Rs. 4000 has
been fraudulently withdrawn.

23. Therefore, on the basis of material available on
the record, it can be safely presumed that a fair and proper
domestic inquiry was conducted by the opposile party.
During argumcnts it is contended that defense
representative of the workman has concived with the
management and he did not conducted the cross-
examination thoroughly. This contention of the workman
is against the recerd and is not belicvable,

24, Moreover, the opposite party has alse produced
the evidence before the tribunal to establish the charges
before the emplovee, MW. 3 8rt Asrani has stated on oath
that on the saying and on persuasion of Satya Prakash he
has issued token No. 45 to a person who has put her
signature in the name of Seema which is paper No. 21/89.

MW. 2 Sri Nirmal Kumar who was cashier-cum-accounts-

clerk has also stated on oath that when the alleged
frandulent person came to collect the cash, at that time
Satya Parkash was constantly standing watching and
hearing the conversation. Sri Satya Parkash being a
permanent staff on his saying and persnasion that he
knows the person who has come to coliect the cash, so he
madc the payment to that fraudulent person.

25 Opposite party has also produced the
complainant Gaya Prasad as a witness MW. 4 . He has
aiso stated on oath that after depositing the cash and to
get an entry in the pass book he has deposited the pass
book in the box of the bank on ihe saying of Satya Prakash.
Thereafler, he went to the bank several times and asked
Satya Prakash (o return the pass book but he did not, He
stated that Rs. 4000 has becn withdrawn from his account
due to the connivance of Satya Prakash.

26. AH these witnesscs have been thoroughly
examined. Nothing has come out 1n their statement which
makes their statement unbelieveable.

27. There is a public witness as well bank employees
who have been produced by bank as witness. Therefore
their testimony is believable. There is no reason to discard
the evidence of these independent witnesses.

28 Therefore, considering all the material available
on the record it has been found that the opposite party
has conducted the domestic inquiry in a fair and proper
manner. Moreover, opposite party has also establish-
ed the charges which have been levelled against the
employee.

29. 1 have also examined the punishment which has
been awarded to the claimant.

30. Considering the gravity of the charges and the
facts and circumstances of the case, [ am of the confirm

view that the pumshment awarded 10 the claimant in the
facts and circumstances of the case by the disciplinary
authority full commensurate with the  gravity of the
misconducl.

31. Therefore, 1 do not find any reason to imcrfere
with the punishmeut avarded to the claimant by the
disciplinary authorty. Thercfore, the action of the oppostte
party as referred in the reference order 1s held 1o be legal
and justificd and it 15 held that the workman is not entitled
for any relief pursuant to the preseat reference order.

32 Reference is answered accordingly,

RAM PARKASH, Presiding Officer
T freeft, 23 S, 2013
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New Delhi. the 23rd January, 2013

$,0. 419 —In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hercby publishes the award (Rell. No. 42/
2006) of the Central Government Industriai Tribunal/Labour
Court, Bangalore now as shown in the Annexure, in the
Industrial Disputc between the empleyers in relation to
the management of Dena Bank and their workman, which
was reccived by the Central Government on 22-12-2012.

[No.L-12012/61/2006-IR (B-iT)]
SHEESH RAM, Scction Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
BANGALORE

Dated : 6th September, 2012
PRESENT:
Shri §. N. NAVALGUND, Presiding Officer
C. R. No. 42120066
1 Party

The General Manager (P),
Dena Bank, Regicnal Office,
Sona Towers, 1st Floor,

71, Millers Road,
Bangalore-560 052

IParty

Sh. A. Shivarama Naik,
No. 709, Vinayakanagar,
higani, Jigani Posl,
Anckat Taluk,
Bangalore-562 106
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APPEARANCES :
[Party . Shri B. N. Pooijary,
Advocate
1T Party . Shri Ramesh Upadhavay,
Advocate
AWARD

1. The Central Governument by exercising the powers
conferred by Clause (d) of Sub-section (1) of Sub-section
2(A) of the Section 10 of the Industrial Disputes Act, 1947
has referred this dispute vide Order No. L-12312/61/2006-
IR(B-1) dated 17-10-2006 for adjudication on the following
schedule -

SCHEDULE

“Whether the action of the management of Dena
Bank in terminating the punishment of compulsory
retirement from the services of the bank of the
workman, Shri A. Shivarama Naik, Ex-Cletk-cum-
Cashier, Dena Bank, Jigani Branch, Bangalore
we.f 31-8-2004 is legal and justified 7 If not, tc what
relief the workman is entitled and from which date 7

2. Afier receipt of the reference when notices were
issued to both the sides they entered their appearance
through their respective advocates and filed claim
statement and counter statement respectively.

3. Since in the claim statement filed by first party
certain allegations were made the Domestic Enquiry having
not been conducted affording fair and proper opportunity
while framing a Preliminary Issue :

“Whether the Domestic Enquiry conducted by the

11 Party against the I Party is fair and proper 7°

the evidence of Presenting Officer adduced by the Il party
counsel as MW 1 was received and in his evidence Ex M-
1 to Ex M-15 the details of which are described in the
annexure were exhibited. When the matter was at the stage
of cross-examination of MW 1, on 7-1-2011 the learned
advocate appearing for the I party while filing a Memo
that he has no cross-examination to MW 1 further made a
submission that since he would urge only on quantum of
punishment answering the Preliminary Issue in the
affirmative it may be posted for argoments on merits,
dispensing with ¢cross-examination of MW 1, answering
the Preliminary Issue in the Affirmative i.e., Domestic
Enquiry held by the IT party against the I party being Fair
and Proper the matter was posted for arguments on merits.
Then the leamed advocate appearing for the I party filed
his written arguments and in support of his wrilten
argument cited the decision reported in (1973) 1 Supreme
CourtCases 813 (Workmen vs. Firestone Types and Rubber
Co.); AIR 1973 Supreme Court Cases 1227 (Workmen of
PT & RCo., vs the management}), 1983 (2) Supreme Court
Cases 442 (Bhagathram vs. State of Himachal Pradesh and

Others). Whereas the learned advocate appearing for the
11 party taking me through the documentary evidence
produced at Ex M-1 to Ex M-15 urged that the I party in his
reply to the charge sheet did admit the charges and even
before the Enquiry Officer at the end of proceedings he
having admitted the charges the Enquiry Officer having
regard to the material brought on record by the
mapnagement rightly held the charges being proved and as
there is no pleading or evidence 1 party being either
victimized or there being any discrimination in imposing
the punishment of compulsory retirement and as the
charges admitted by the 1 party interpolating with the
documents of the bank and managing to pass the cheques
of the customers from whom he had borrowed the money
without sufficient balance in their account being a grave
misconduct the Disciplinary Authority having regard to
the fair admission by the 1 party to the charges having
imposed lenient punishment of Compulsory Retirement
instead of dismissal which would have barred him from
taking any fresh employment there is no reason to interfere
even in the punishment imposed by the DA affirmed by
the Appeliate Authority. Thus he supported the enquiry
finding as well as the punishment imposed by the
Disciplinary Authority upheld by the Appellate Authority
and urged for rejection of the reference. Learned Counscl
for the Management in support of his arguments relied
upon two decisions reported in (1997) 90 FIR 1 (New
Shorrock Mills vs. Mahesh Bai T Rao) and 1996 ILLI 811
(SC) [Additional District Magistrate (City) Agra vs.
Prabhakar Chaturvedi & Another.

4. Thebrief facts leading to this reference and award
may be stated as under :

5. The 1 party while working as clerk in the Yigami
branch of the 11 party bank as a Computer Operator for the
saving bank ledger was served with the charge sheet dated
$-2-2004 :

" CHARGE SHEET

The circumstances appearing against you are as
under :

That while working as Computer Operator at our
Jigani Branch, you have allowed withdrawal of cash
from the savirmgs Bank Accounts of two account
holders which were not having adequate balance,
on the following two occasions .

(@) On 13-10-2003, you have aliowed Rs. 7,000,00
(Rupees Seven Thousand only) to be
withdrawn from SB A/c No. 10992 of
Shri Ramakrishnappa even though there was
no sufficient balance and the balance available
in the account was only Rs. 881.00.

In order to tally the day book, you have made
the debit of Rs. 7,000 00 in SB A/c No. 5030 of
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Shri Krishnamachary on 13-10-2003 after
generating the audit trials, and generated the
final summary Reports in order to conceal your
fraudulent act of withdrawal and for tallying
the Day Book.

On 3-11-2003, you have allowed Rs. 7,000.00
{Rupees Seven Thousand only} to be
withdrawn from SB A/c No. 146 of Shri Vittal
Rao even though there was no sufficient
balance and the balance available in the
account was only Rs. 1339.00.

On 3-11-2003 you have inflated the Payment
side total in Day Book against Savings Bank
section, 52 that the day book will be tallied.
The Final Summary Report generated by you
shows the total of debit of Rs. 6,97,205.00
whercas you have taken the total as
Rs. 7,04,205.00, so as conceal the fact of your
fraudulent withdrawal.

On both the above mentioned occasions, you
have sent the cheques for payment by giving
transaction numbers, without actually debiting
lo the respective accounts. You have also
generated the Audit Trials at the end of the
day without incorporating the above
mentioned withdrawals to avoid detection of
yvour act. You have not only indulged in
fraudulent act but also attempted to conceal
the facts by above acts besides destroying
the instruments under reference,

On 10-11-2003, you have made a debit entry
of Rs. 4,000.00 (Rupees Nine thousand only)

in 8B A/c No. 5030 of Shri Krishnamachary

(since deceased). Against the said debit entry
of Rs. 9,000.00 you have credited an amount
of Rs. 2,000.00 to SB A/c no. 9987 of Shri
Papiah. The balance amount of Rs. 7,000 .00
has been sct-off towards the fraudulent
withdrawal of Rs. 7,000 00 made by you on
3-11-2003 in SB A/c No. 146 of Shri Vittal Rao
without actually debiting the cheque
(withdrawal) in the said account.

All the above entries were made by you are
frandulent and unauthorised. You have also
manipulated the figures for tallying the day
book so that these entries could not be
detected by the Branch Officials during routine
checking.

Thus, you have not only indulged in
fraudulent act of withdrawal but also attempted
to conceal the facts by manipulation of records
and tampering with evidence.

In this regard, reference is invited to our
show Cause Notice No. BRO/VIG/275/2004 did,
7-1-2004 and your reply dated 7-2-2004. The
reply was however not found to be
satisfactory.

Your aforesaid frauduient act, if proved would
constitute the following acts of gross/minor
misconduct in terms of the following
provisions of the Bipartite Scttlement dated
104-2002.

5.j — Doing an act prejudicial to the interest
of the Bank or gross ncgligence/negligence
involving or likely to involve the Bank in
serious loss.

7.¢ — Neglect of work, negligence in
performing duties.

7.d — Breach of any rule of business of the
Bank or instruction for the running of any
department,

You are hereby advised to submit you
explanation within a period of 7 days from the
date of receipt of this charge sheet, failing
which it will be presumed that you have no
explanation to offer and the matter will be
proceeded with accordingly, as deemed fit.

Sds-

Regional Manager &
Disciplinary Authority

6. Though the [ party in his reply dated 17-3-2004
{Ex M-2) admutted the charges the Disciplinary Authority
ordered for holding the Domestic Enquiry appointing
Sh. G. 8. Kishore as Enquiry Officer and Sh. Komal Sunder
as Presenting Officer. The Enquiry Officer while causing
notice to the I party and following all the required
formalities of the preliminary hearing, inspite of the CSE/
I party submitting to the question of the Enquiry Officer
whether he accept charges and plead gnilty that he has
submitted his reply dated 7-2-2004 and letter dated
17-3-2004 in reply to the show cause notice pleading guilty,
the Enquiry Officer called upon the Presenting Officer to
produce evidence on the charge. In other words the CSE/
I party inspite of pleading guilly to the charge the Enquiry
Officer called upen the Presenting Officer to produce the
evidence and after recording the evidence of Sh. Gilroy
Dsilva, Officer as MW 1 and exhibiting Ten documents
and called upon the CSE/T party to make his submission
and also to examine witnesses if he intends, the CSE while
submitting that he has no witness to ¢xamine simply made
a submission -

“I humbly submit I joined the services of the bank
on 17-12-1982 and have been serving Jigani branch
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since then I have record of unblemished scrvice.
I come from a poor family and have two daughters
aged 11 & 12 years respectively. The incident that
has taken place is without any ulterior motive.
However, as directed by the Branch Manager, | gave
a letter with an assurance that no harm would be
done. Locking into my past records of unblemished
service. I humbly pray your Honour to take a lenient
view in the matter and sct aside the charge sheet in
the interest of natural justice.”

7. Thus the T party initially when the charge sheet
was served on him by way of his reply, secondly when the
Enquiry Officer read over and explained him the charges
and thirdly afier receiving the evidence tendered for the
management when asked to make his submission he has
categorically admitted the charges levelled against hum as
submitted by the learned advocate for the Il party.
Moreover, the learned advocate appearing for the I party
having regard to this situation having fairly made a
submission that he shall not assail the validity of the
cnguiry and even the finding of the Enquiry Officer and
that he would urge only on the quantum of punishment,
the only point that remains for my consideration is whether
the punishment imposed by the Disciplinary Authority
and upheid by the Appellate Authority of compulsory
refirement is harsh or disproportionate to the charges
proved/admitted by the T party.

8. Itis borne out from the charges framed against
the [ party and the evidence adduced during the course of
cnquiry that it is the case of 11 party that the I party while
working at its Jigani Branch as a Computer Operalor for
the saving bank ledger had borrowed money from somce of
the customers of the bank and when two such customers
approached him for repayment hic obviously telling them
that he shall deposit money in their accounts and they
may pive cheques to withdraw the same, on their
presenting cheques he managed to pass these cheques
without making debit in their accounts since adequate
balance were not available and at the end of the day while
tallving the day book he changed the figures in lctting
cash pavment side totals of the said SB accounls and
there by manipulated the entries in the books of the bank
1o hide the fraud played by him, Since this charge and the
cvidence admitted by the 1 party do amount to grave
misconduct prejudicial to the interest of the bank in order
to gain himself by making payment to the customers from
whom h¢ had borrowed the amount without there being
any sufficient balance in their account such official could
not have been allowed to continue service in the bank, as
such the punishment imposed by the Disciplinary
Authority and upheld by the Appellate Authorily of
compulsory retirement cannot be said to be ¢ither harsh
or disproportionate to the charge proved/admitted by the
[ party. There is no disputc as to the ratio laid down in the
decisions relied upon by the learned advocate appearing

484 Gif2013-18

for the I party that Section 11 A of the [D Act do empower
Industrial Tribunal to re-appreciate the evidence and to
come to a conclusion whether finding of the Enquiry
Officer is perverse and also to consider whether the
punishment imposed on the charges proved is harsh or
disproportionate but in the instant case as already
adverted by me above through-out the I party having
admitted the charges levelled against him there is no scope
for me to interfere in the finding of the Enquiry Officer
charges being proved. Even otherwise since it was on the
[ party to demonstrate that the enquiry finding is not based
on the evidence placed before him and that it is perverse
and as already adverted by me above the learned advocate
appearing for him while making a clear submission that he
would urge only on quantum of punishment and
Preliminary Issue touching the fairness of the Domestic
Enquiry may be answered in the affirmative, no efforts
being made to convince me the finding of the Enquiry
Officer being baseless or perverse the decisions cited by
him do not come to his aid in any manner. For the rcasons
stated by me above for the proved charges against the
I party which do amounts to grave misconduct prejudicial
to the interest of the bank to conceal the {rand commitied
by him for self gain the punishment imposed by the
Disciplinary Authority and upheld by the Appellate
Authority cannot be said to be harsh or disproportionate,
absolutely [ find no grounds or reasons either to interfere
in the finding of the Enquiry Officer or the punishment
imposed by the Disciplinary Authority upheld by the
Appellate Authority exercising the power vesied in m¢
under Section 11 A of the [ Act. In the result, I arrive at
the conclusion of rejecting the reference and pass the
following order : '

ORDER

The rcference is rejected holding the action of
management of Dena Bank in imposing the
punishment of Compulsory Retirement from the
services of the Bank on Sh. A Shivaram Naik,
Ex Clerk-cum-Cashier, Dena Bank, Jigani Branch,
Bangalorc we.f. 31-8-2004 is legal and justified and
that he is not entitle for any relief.

<. N. NAVALGUND, Presiding Officer
ANNEXURE-]
List of witnesses examined before the Enquiry Officer:

MW 1 — Sh Gilroy Dsilva, Officer

CSE — Ni

Documents exhibited on behalf of the Management before
the Enquiry Officer:

MEx-1 —  Musier Roll from June 2003 to till date
MEx-2 — Audit trial of 13-10-2003
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Cash Scroll of 1 3-10-2003

MFx-3 —
MEx -4 Cash Scroll of 3-11-2003

MEx-3 - Finall.ong Book dated 3-11-2003 containing
63 transactions

MEx-6 - Das book of 3-11-2003

MEN-T - Stalcmient of Account of Sh. B. Vital Rao,
SB 46

MEN-8 — Signature on the letter is of SB accounl

holder 146 Shri B. Vital Rao

MFEx -9 — Statcment of account of 8B No. 503() of
Late Shri H. K. Krishnamachar

MEx- 10—— Letter given by Shri A Shivaram Naik to the
Manager, Dena Bank, Jigani Branch

Documecnts exhibited on behalf of the CSE before the
Enguiry Officer.
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New Delhi, the 23rd January, 2013

$.0. 420.—In pursuance of Section 17 of the
Industrial Dispules Act, 1947 (14 of 1947), the Cenlral
Government herchy publishes the Award (Ref. No. 69/
2003y of the Central Government Industrial Tribunal/Labour
Court No. 2, Dhanbad now as shown in the Annexure, in
the Industrial Dispute between the employers in relation
to the management of Central Bank of India and their
wotkman, which was received by the Central Government
on22-12.2012,

[No. L-12011/87/2003-IR (BID)]
SHEESH RAM, Section Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNALALABOUR COURT
(NO. 2) AT DHANBAD

PRESENT:
Shri KISHORI RAM, Presiding Officer

THE GAZETTE GF INDIA : FEBRU&[_’.}_’ 16 2013/ MAGHA 27, 34
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in the matter of an Industrial Dispute under Scction
L D{dyofthe 1.1 Act 1947

Reference No. 69 of 2003
PARTIES:

timpleyers in relation to the management of Central
Bank ol Indii. Patnag and their workman.

APPEARANCES :
On behall of the workman - Nong

Mr D K. Verma.
Ld. Advocate

On behalf ol the management

State : Jharkhand {industry : Coal

AWARD
Dhanbad, the 26th Sept.. 2012

The Government of India. Ministry of Labour, in
cxercise of the powers conferred on them under Section
10(1)(d) of the .13, Act. 1947 has referred the following
dispule to this Tribunal for adjudication vide their Order
(No. L-1201 1/87/03-IR-B-1t) daicd 13-8-2003.

SCHEDULE

“Whether the claim made by Bihar State Central Bank
Employees’ Association for regularisation of service
of temporary Safai Karamchari Sh. Babu Lal Bind is
justified 7 If not, to what relief the workman is
emtitled "

2. Nene appeared for any of the partics nor any
witness for the evidence of the workman produced despitc
several oppertunitics and fast chance for it, for which Regd.
nottoes dt. 8-11-2010, 3-3-2011, 9-10-2011_3-2-2012 and 24-
4-2012 were issucd to both the parties on their respective
addresses noted in the Reference itself, but not a single
witness for the evidence of the workman Babu Lal Bind
has been produced.

The perusal of the case record reveals the fact that
the case has been pending for the evidence of the workman
since 8-11-2010. The Reference relates (o the claim of the
Union cencerned {or regularization of service of temporary
Safat Karmchari Babu Lal Bind. The conduct of the Union
as well as the workman mainly shows that they are
disintercsted to pursae the casce for its finality.

Proceeding with the case under such circumstances
of non-appearance of the Union concerned workeman for a
long time is unwarranted. Therefore, the case is closed;
and accordingly it is passed an order for non existence of
the Industrial dispute now,

KISHOR] RAM, Presiding Officer
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[® T-12011/5/1999- 31 3R (H-11) ]
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New Delhi, the 23rd January, 2013

S.0. 421 —In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 146/
1999) of the Central Government Industrial Tribunal/l abour
Court No. 1, Dhanbad now as shown in the Annexure, in
the Industrial Dispute between the employers in relation
1o the management of Central Bank of India and their
workmen, which was reccived by the Central Government
on22-12-2012,

[No. L-12011/5/1999-IR (B-R)|
SHEESH RAM, Section Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL/LABOUR COURT
(NO. 1}, DHANBAD

In the matter of a reference under Section 10(1)(d)}2A)
of the Industrial Disputes Act, 1947.

Reference No. 146 of 1999
PARTIES ;

Emplovers in relation to the management of Central
Bank of India, Patna

And
Their workmen
PRESENT:
Shri RANJAN KUMAR SARAN, Presiding Officer
APPEARANCES :

For the Management 8ri D. K. Verma, Advocate

For the Workman Sri Sachidanand Sharma,
Concerned workman

State: Bihar Industry : Bank

AWARD

Dated, the 4th October, 2012

By order No. 1.-12011/5/99-IR(B-II) dated 4/11-6-1999,
the Central Government in the Ministry of Labour has in
exercise of power conferred by clause (d) of sub-section
(1) and sub-section (2A) of Section 10 of the Industrial
Disputes Act, 1947, referred the following dispute for
adjudication to this Tribunal :

SCHEDULE .

“Whether Sr Sachida Nand Sharma, Guard, Sri Baban
Kr. Sharma, Guard and Sri Mahesh Paswan, Sweeper
worked for more than 240 days with the concerned
Apartment of Central Bank of India, Patna ? If so,
whether the action of management of the Bank in
withdrawing the services of concerned three
workmen are justified ? If not, what relief the
workmen are entitled to regarding regularization of
their services with all legal benefits including arrear
wages.”

It is seen in the case record that two applications
supporicd by affidavit by the workmen and the union has
been received with a prayer lo withdraw the claim. Copies
served on the management. Heard the management and
workman who is present in Court. The peltitions filed by
the Union/Workmen are read over and explained to him to
which he admitted to be correct. Hence the case is
withdrawn as not pressed. Pass a No Dispute award

R. K. SARAN, Presiding Officer
94 faoeft, 23 S0, 2013
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New Delhi, the 23rd January, 2013

$.0. 422 —In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947}, the Central
Government hereby publishes the Avaa:d (Ref. No. 23/
2003) of the Central Government Industriai Tribunai/Labour
Court No. 2, Dhanbad now as shown in the Annexure, in
the Industrial Dispute between the employe=s in relation
to the management of Canara Bank and their workman,
which was received by the Central Government on
22-12-2012.

[No. L-12012/8/2005-1R (B-T1)]
SHEESH RAM, Section Officer
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ANNEXI[RE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL/LABOUR COURT (NQ. 2)
AT DHANBAD

PRESENT:
Sha KI{SHORI RAM, Presiding Officer

In the matter of 2n Industrial Dispute under Scction
({1 )dYofthe LD Act. 1947,

Reference No. 23 of 2005
PARTIES ;

Employers in refation to the management of Canara
Bank. Govindpur Branch, Dhanbad and their workman,

APPEARANCES :

On behalf of the workman o Mz DK Verma,
L.d. Advecate

On behalfof the employer @ Mr D. Mukheryi,

Ld. Advocate

Statc - Jharkhand Industry : Banking

AWARD
Dhanbad. the 13th September, 2012

The Govermnent of 1ndia, Mimstry of Labour, in
exercise of the powers conferred on them under
Scction 10(1){d) of the 1.D. Act, 1947 has referred the
following dispute to this Tribunal for adjudication vide
their Order No. 1,-12012/8/2005-1R(B-11) dated 3-3-2005.

SCHEDULE

“Whether the action of the management of Canara
Bank. Govindpur Branch. Dhanbad in not reinstating
Sh. Manoj Kumar Rajak in the service of the Bank in
snbordinate cadre (sub-stafl-PTE) w ¢ f. [8-11-2003
is justified ? If not. to what reliel the concerned
workman is entitled 7

2. Workman Mano) Kumar Rajak is present but none
represcnted the Management, nor any further
Management witness produced.

The workman submits by filing a petition on his
behalf that he docs not contest the present Reference, so
it my be closed and accordingly. it may be passed an
arder for no dispute award.

Pursued the case record. The present Reference case
refates to an issue of not reinstating the workman in the
subordinate staff of the Bank concerned w.e f. 18-12-2003,
seetee the workman himsclf declined (o contest the casc,

the case is closed: and accordingly it is passed an award
of no disputc now.

KISHOR! RAM, Presiding Officer
=2 faeelt, 23 F9a, 2013
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New Dethi. the 231d January, 2013

8.0. 423 —In pursuance of Section 17 of the
Industrial Disputes Act. 1947 (14 of 1947), the Central
Government herchy publishes the Award (Ref. No. CGIT-
1/82 of 2004) of the Central Government Industnal Tribunal/
Labour Courl-1. Mumbai now as shown in the Annexure,
in the Industrial Dispute between the employers in relation
to the managemeni of Indian Overseas Bank and their
workinan, which was received by the Central Goverament
on22-12-2012.

[No. L-12012/120/2004-IR (B-ID)}
SHEESH RAM, Section Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL/LABOUR COURT
(NO. 1), MUMBAL

PRESENT :
Justice Ghanshyam Dass, Presiding Officer
Reference No, CGIT-1/82 of 2004
PARTIES :

Employers in relation to the management of
fndian Overscas Bank

AND

Their workman.
APPEARANCES :
For the Management o Mr 8V Alva, Adv.
For thc Workman © Mr ] P. Sawan’, Adv.

Statc . Maharashtra
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AWARD PART-1
Mumbai. the 10th day of Fanuary, 2007

[. This is a reference madc by the Central
Government in exercise of ils powers under clause {d) of
Sub-scction ! of Section 10 of the Industrial Disputes Act,
1947 (the Act for shon) vide Government of India, Ministry
of Labour, New Delhi Order No. L-12012/120/2004-1R
(13-11) dated 29-9-2004 . The terms of reference given in the
schedule are as follows

“Whether the action of the management of Indian
Qverseas Bank in removal from service of
Sut. [gnasia Desouza w.e L 25-2-2003 is legal and
pustified ? If not. what relief is the concerned
workman entiticd to 77

2. Smi. Ignasia Desourza (hereinafier referred (o as
the workman) was employed by the Indian Overscas Bank
{bercinafter referred to as the Bank) on 4-£-1973 and was
working as Special Asstl. at the relevant time in Nariman
Point Branch. The workman was issued suspension Igtter
dt. 25-5-200¢} for certain acts of omissions and commissions
by her while working at Nariman point Branch. She was
issued the charge sheet dt. 19-12-2000 whach is quoted
below .

“¥ou had m collusion with Shri R. Parthan, Assistant
Manager. Roll No. 17319, fraudulently debiied on
various occasion, without any supporting vouchers
several current accounts where opcerations werg
infrequent and P & L account and transferred the
funds to the Savings Bank Accountl tn 98765
maintained by Shri R, Parthan. Such fraudulent debit
and credit transactions were cntered by you in the
computer and the same were passed and verificd by
Shn R, Parthan. Thus, you in collusion with Shri R,
Parthan, Asstt. Manager, misappropriated a sum of
Rs. 12,253,759 and derived unduce pecuniary benefit
as shown in the Annexure-1,

You had a cotiusion with Shri R, Parthan, Asstt,
Manager, Roll Nao. 17319 fraudulently debited on
various occasions without any supporting vouchers
scveral current accounts where operations were
infrequent and transferred the funds to the Savings
Bank account no. 98328, a joint account maintained
by vou with Shri R. Parthan and subsequently the
amounts were withdrawn by you Shri R. Parthan.
Such fraudulent debit/credit transactions werc
cntered by vou and the same were passed and
verified by Shri R. Parthan, Asstt. Manager.

Thus, you in collusion with Shri R. Parthan, Asstt.
Manager, misappropriated a sum of Rs. 54,000 and
derived undue pecuniary benefiis. to yourself to
Shri R. Parthan as shown in the Annexure-II.

Thus, it is charged that :

(a) By vour above acts you have caused damage
to the property of the Bank and its customer

and thereby commiticd gross-misconduct
within the meaning of para 17.5(d) of the
Bipartite Settlement dated 14-12-1966 between
the Bank and its workman as amended upto
date.

{t) By your acts as above are also prejudicial 10
the interest of the Bank within the mcaning of
gross-misconduct as defined in para 17.5(jyof
the aforesaid Bipartite Settiement.

The relevant porticns of the Bipartite Setticment arc
cxtracted below

17.5(d): Willful damage or attempt 1o cause damage to
the property of the bank or any of it
cusiomers.

17.5(): Daoingany act prejudicial to the interest of the
Bark, or gross negligence involving or likely
to involve the Bank in serious loss.”

3. The domestic enquiry was initiated by the Bank
for whichMr. K. Deivasigamani was appointed as Enquiry
Officer and Shri A. 8. Shanmuganathan was appointed as
Presenting Officer of the Bank. The workman participated
inthe enquiry. She appotnted Mr. Jage. Vice-President of
All India Overscas Bank Employees Union as her Defence
Representative. The Enquiry Officer found the workman
guilty. The workman was served with a show cause notice
by the Dy. General Manager of the Bank vide letter
dt. 6-11-2002 along with the finding of the Enquiry Officcr
dt. 3-9-2002. Theworkman submitted hecr reply
dt. 29-1-2003. The reply was not considered and
Dy. General Manager of the Bank passed the final order of
punishment dt. 25-2-2003 for removal from service w.e f.
25-2-2003. The workman preferred the appcal as provided
under the rules but the Appellate Aunthority without
application of mind, mechanically dismissed the appeal
vide order dt. 7-8-2003 and confirmed the final order of
removal from scrvice.

4. The workman has alleged that the domestic
cnguiry is not just and fair being not in consonance with
the principles of natural justice for the following reasons :

{A) It was alleged that the workman had in
collusion with Mr. R. Parthan, Assistant
Manager, Roll No. 17319 fraudulcently debited
on various occasions, without any supporting
vouchers, severat current accounts Mr. R.
Parthan was also charged for the samc
allegation. However, no joint departmcntal
proceedings were held for the alleged offence
arising out of the same transactions. Non-
conducting such joint departmental/
disciplinary proceedings have vitiated entire
disciplinary proceedings.
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The documents in respect of disciplinary
proceedings held against ShriR. Parthan were
not madg available to the workman to enabic
the workman to explain her conduct and
dcfend her casc effectively.

The workman was not informed of the
procedure of the enquiry proceedings. This
has also resulted in violation of principles of
natural justice.

The Enquiry Officer also examined the
Management witnesses and did not point out
any evidence against the workman and did
not ask any questions to the workman after
closing the evidence by the Managemeant.

The Enquiry Officer merely gave the Exhibits
numbers to the documents though these
documents were not Icgally proved.

The Enquiry Officer in haste completed the
cnquiry proceedings without taking into
consideration the modus operandi adopted
by Shri R. Parthan for debiting the transactions
in guestion.

3. The workman has alleged that the findings of the
Enquiry Offtcer arc perverse for the reasons befow :

)

()

()

(v}

(v}

The Enquiry Officer failed and ignored to note
the fact that debit and credit transactions in
question were cntered in the computer by Shri
R. Parthan, by knowing the password of Lthe
workman becanse of his knowledge in

operatton of computcr and the entire system

of operation and thereafter using the said
password for debiting and crediting the
transactions in question, for his own benefits.

The Enquiry Officer failed and ignored to note
that Shri R. Parthan was alone instrumental
and responsible for debiting and crediting
transactions in question, he has been found
guilty for the said offence, and the amount so
misappropriated by Shri R. Parthan has been
recovered by the management from him only,

The Enquiry Officer failed and ignored to
consider the submissions of the workman to
the extent that the workman never entered the
transacttons in qucstion in the computer.

The Enquiry Officer failed and ignored to
consider the fact that some of the transactions
in question were entered, passed and verified
on the days when workman was on leave,

The Enquiry Officer failed and ignored to note
that some of the transaction in question were

(vi)

(vi1)

(vii)

(x)

entered, passed and verified during the period
prior to the transfer and posting of the
workman at Nariman Point Branch and prior
10 the opeming of the Joint account.

The Enquiry Officer ignored and failed to note
that Shri R Parthan was authorized by
superiors to operate the entire computer
system for the day and by misusing his
knewledge 1n the computer system, he could
know the password of members of the staff
and could effect the transactions in question
for his own benefit. The Engquiry Officer
himself staics that ‘Dishonesty resides in
panoramic view —it apily apllics to Mr. R.
Parthan, who by his courteous behaviour,
gentle manners ctc. was enamoured by
evervonc, They were carried away by his
exterior outlook which camouflaged his inner
being. it is a case of deceitful acts coupled
with unproven character, quite unbecoming
of an officer, not worthy of cmulations. As
such he was most trusted by everyone not
knowing his uktcrior motives.

The Enquiry Officer ignored and failed to note
that the word ‘ISD)" appeared in the printout
of daily transactions, known as
supplementary, in respect of transactions in
question because Shri R. Parthan, who,
because of his knowledge an experience did
operate the computer system by knowing and
using the password of the workman. This has
been done by him in case of other members of
the staff also and before posting of workman
at the Nariman Point Branch,

The Enquiry Officer failed and ignored to
consider fact that there was no evidence
whatsoever to prove any sort of collusion
between Shri R, Parthan and the workman.

The Enquiry Officer failed and ignored to note
that there was a misappropriation of funds to
the tune of Rs. 12.07 lacs by Mr. R. Parthan,
Assistant Manager, at Nariman Point Branch,
Mumbat, which was detected on 25th May,
2000 He had musused the password of the
workman and also of some other officials of
the branch for almost two vears which went
unnoticed for the simplc reason that there were
lapscs in the branch procedure by the
irresponsible officers. Mr. R, Parthan joined
Nariman Point Branch in June, 1997 and the
workman joined the branch on | 7th Aug, 1998.
Even before the workman joined the branch
Mr. R. Parthan had put through a few
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fraudulent transactions using the password
of other officials. He has confessed his
misdoings to the Chief Regional Manager,
Regional Office, Cuffe Parade, Mumbai. Mr.
R, Parthan has also repaid all the embezzled
amount to the tune of Rs. 15 lacs much more
than the detected amount, as early as
September, 2000 after owning the
responsibility.

The Enquiry Officer failed and ignored to note
the procedure lapsecs of the management as
brought out by the Inspeciors in their letter
dated 2-6-2000 which are stated as below

(a) Branch has not made any reference on
the need for opening a joint account in
the names of Mr, R. Parthan and Mrs.
Ignasia Desouza who belong to
difffercnt official cadres and have totally
un-identical social backgrounds.

(b) Branch has not monitored the operations
in the SB account 98765 of Mr. R.
Parthan which is quite volatile.

(¢) Branch has nol ensured whether there
is any transactions of kite flying nature
involved in the act of Mr. R Parthan
depositing 3 cheques in clearing for
Rs. 1,00,000, Rs. 15,000 and Rs, 1.02,943
dated 5-3-1999, 12-3-1999 and 7-6-1999
respectively drawn by his wife on
Canara Bank, Sanctacruz Branch. If
transactions were not kite flying, then
the source of funds for such huge
amounts in his wifc’s 8B account is to
be ascertained later, if necessary.

(d) Vouchers are not stitched in
chronological order of SB accounts
number-wise for casy verification.

(e) WVerification of vouchersby 1 fing manger
on the next day and tallying the number
of vouchers with the daybook arc not
being done. Voucher register though
maintained is not signed by any officials.

() Printouts of supplementarics.
exceptional reporis are not gencrated
rcgularly, while the lot entires, printout
though available and bound periodically
does not bear the signatures of any
officials. Storage of unbound lol entry
statements is not satisfactory and it is
simply dumped in the corner of the
banking hatl, thereby not bound in order
ol daics in few cases.

{g) Branch has not ensured that the
operators do not leave their terminal
without logging out. We find that the
fictitious entries passed by Mr. R.
Parthan has been verified with the
passwords of Mr. M. Suseendran. The
fravdulent transactions vetted by us
were found tobe transfer entries entered
and passed by Mrs. Ignasia Desouza
andMr. R Parthan

(h) The narration in the SB statemenl is
made as “By clearing”, whereas the
transaction code is mentioned as
*Transfer’ in a few cases which was
overlooked by the officials.

(i) The scrutiny of the officer order register
reveals that Mr. Parthan was aliotted
Current Account department and the
time of joining this branch duning hune,
1997 and continued in the same
department till February, 2000,

6. The Bank filed the written statement and
submitted thal the enquiry is just and proper after
according full opportunity at every possible stage and
after complying of principle of natural justice. It is also
submitted that the findings of the Enquiry Officer are based
on the material available on record and they are not
perverse.

7. The workman filed the rejoinder and reiterated
the facts alleged in the Statement of claim and funther
asserted that the alleged amount of misappropriation (o
the tune of Rs. 13,65,000 was not mentioned in the charge
sheel. Tn fact, the amount misapproprialed was
Rs. 12,25,759 by Mr. R. Parthan, Asstt. Manager who was
found guilty for the said amount and the entire amount
has been recovered from him and that he has already been
removed from service. In fact, there was no collusion of
the workman with Mr. Parthan nor she ever allowed
Mr. Parthan to use her password. The entire aliegation
levelled against her are false and she is not liable for any
alleged misappropriation.

8. The following issues were framed on 31-3-2006:

() Whether the party proves that the principle
of natural justice were followed by the
management while conducting the disciplinary
enquiry against the workman ?

(i) Whether the workman proves that the findings
of the Enquiry Officer are perverse ?

(iii) Whether the punishment of removal imposed
upon the workman is disproportionate to the
alleged misconduct and the action of the
management is illegal and unjustified ?
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The learned counsel for the parties have emphasized that
Issue Nos. 1and 2 be decided as preliminary issues. Hence,
they are taken up accordingly at this juncture.

9. The workman filed her own affidavit in lien of her
examination in chief in support of the facts stated by her
in her statement of claim. She has been cross examined by
the learned-counsel for the Bank wherein she admitted
that she is a member of Indian Overseas Banks Assoctation.
She kad full faith in the Union which appointed Mr. G V.
Jage as her Defence Representative. She was guided by
the Union and the Defence Representative. She admitied
that the categories of Mr. Parthan and her are different.
Mr. Parthan being Asstt. Manager was Officer by the
Bipartite Settlement was not applicable to Mr. Parthan.
She was governed by the Bipartite Settlement. She had
opened Joint Account with Mr. Parthan who was not blood
related to her. I addition to the Joint Account, she had a
Savings Account in her name and she also opened Fixed
Deposit and Recurring Deposit Account in her name and
also in the name of Mr. Parthan along with her in which
Mr. Parthan was First holder and she was the second
holder. It is true that funds were transferred from Joint
Account of herself and Mr. Parthan to Fixed Deposit
Account of herself and her family members but the same
were not transferred by her. She did not know the password
of any other employce since it is private and personal.
The password 1s required to transfer transaction of any
amount and when the transactions goes to the higher
authority it uses its password to clear {ransaction. She
also admitted that she recetved the charge sheet but not
the annexures. She received the dates of the enguiry. She
received the enquiry procecdings. She participated in the
enquiry along with Defence-representative. No question
was pul to management witness No. 1 by the Defence
representative since the Union asked her not to put any
question, It was the first enquiry of her defence
representative and hence the enquiry could not be properly
defended. She was not put any question by the Enquiry
Qfftcer nor she was askcd to bring her defence
representative. She and her Defence representative had
prepared the brief in writing to be submitted to the Enquiry
Officer/She had received the copies of the Enquiry Officer.
She and her Defence representative had put their
signatures to all the enquiry procecdings. What transpired
in the cnquiry is reflected by the enquiry proceedings.
She was given the report of the Enquiry Officer. Her
Defence representative was not familiar with the enquiry
procedure since it was his first enquiry entrusted 10 him
by the Union which fact came to her knowledge when the
enquiry was over. She had no communication with the
Union since she was removed from service. She did not
make any request to the Enquiry Officer to supply copies
of such and such documents. She was given personal
hearing by the punishing authority.

10. The -Bank filed the affidavit of Shri
Detvasigamani, Officer, Conduct of Disciplinary action,
Central Office who was the Enquiry Officer in the instant
case in licu of examination in chief and stated about the
facts in detail to show that proper procedure was followed
and the enquiry was conducted in most fair manner after
following ali the principles of natural justice. He has been
cross examined by the learned counsel for the workman.
There ts nothing worth which may help the workman,

11. The Bank has filed the enquiry proceedings
before this Tribunal which is on record. The documents
filed by the parties are admitted docyments.

12. 1have heard the learned counsel for the parties
and gone through the record, the written submissions
made by the parties are also perused.

FINDINGS :

13. Issue No. 1 : After going through the evidence
available on record, I find nothing to infer for a moment
that there is any violation of principles of natural justice.
All the circumstances shown by the workman quoted
above have got no bearing Lo show any violation which
may cause any prejudice to the workman in defending
enquiry. The only contention through out is that the
collusion s alleged by the Bank with Mr. R. Parthan for
whom separate enquiry was held and not jointly with the
workman. She was not made available the copies of the
disciplinary proccedings apainst Mr. Parthan to enable
her for explaining her conduct of defence. 1 feel that the
Jjeint enquiry could not be held there since Mr. Parthan
was an Officer and was not governed by the Bipartite
Settlement. Moreover, the workman was governed by the
Bipartite Settlement and hence a separate enquiry was
obvious. Admittedly, R. Parthan has already been held
guilty and punished by removal from service and it is also
admitted that he alleged sur of misappropriation running
to the tune of Rupees more than 12 lakhs has been
recovered from Mr. Parthan. The fact that joint
departmental enquiry was not held with Mr. R. Parthan
does not show any violation of principic of natural justice.
It is further alleged that the workman was not explained
the procedure of enquiry proceedings. It is incorrect. The
procedure was well known to the workman who
participated through out along with Defence
representative. The allegation that it was the first enquiry
of the Defence represcntative has got no bearing for
showing any violation of principle of natural justice. She
had full faith in her Defence representative who was
appointed by the Union and she had full faith in the Union.
She was guided by the Union. If the Defence
Representative did not put any question to Management
witness No. 1, it did not jmean that any violation of
principles of natural justice was there. All the relevant
documents were supplied to the documents who never
complained in wriling that she was not supplied the copies
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of such and such documents which caused prejudice to
her. The fact that the workman was not put any questions
or was not asked to bring any defence witnesses also did
not cause any prejudice since it was never complainied of.
The workman admittedly filed written submissions to the
Enquiry Officer after the recording of the evidence of the
Bank. She also filed reply to the report of the Enquiry
Officer when a copy there of was supplied to her along
with the show cause notice. She was given a personal
hearing by the punishing authority and the proposed
punishment was bit modified after her personal hearing.

14. Considering the record, 1 do not find anything
worth for which it can be held that the enquiry is not just
and fair or there is any vmlanon of principles of natural
justice.

15. Issue No. 2 : A number of points raised by the
workman, quoted above, did not show any meritl in
concluding that the finding of the Enquiry Officer is not
based on evidence on record and it is perverse, The entire
basis is that Mr. R. Parthan was instrumental and
responsible for debiting and crediting transactions for
which he has already been found guilty by the Bank but
this fact was ignored and not considered by the Enquiry
Officer. All the-transactions were entered, passed and
verified by Mr. R. Parthan who, because of his knowledge
and experience did operate the computer system by
knowing and using the password of the workman and also
in case of other members of the staff. In fact, Mr. Parthan
was a trusted Officer of the Bank by his superiors on
account of which his exterior outlook camouflaged his
inner being where he was guilty and dishonest and not
worth of becoming an Officer. The propriation of the
funds were made by Mr. Parthar 1 from hom the recovery
1o the tune of Rs. 12,08 lakhs has been made by the Bank.
In fact no fraudulent transaction was dghe by the workman
for which she may be held.guilty.

16. The facts and circumstances reported by the
workman to show that they were not considered by the
Enquiry Officer in its report are not material for holding
that the report of the Enquiry Officer is perverse which is
self explanatory. The Enquiry Officer has considered the
matter in just perspective. It has found the lapses on the
part of the Officers of the Bank. It has still correctly found
the workman guilty for the charges. The findings of the
Enquiry Officer are based on sufficient evidence available
on record which are not to be brushed aside for the facts
and circumstances emphasized by the workman. The
admission made by the workman in her cross-examination
make it clear that she opened a number of accounts jointly
with a stranger. i.e. Mr. R. Parthan and operated them for
transfer of a number of transactions for which the collusion
of the workman with Mr. Parthan is crystal clear. It is clear
that both of them joined hands and the workman cannol
escape responsibility since Mr, Parthan has already been
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removed from service. The fact that the recovery of
misappropriated money has been made from Mr, Parthan
does not absolve the workman from the charges. It has to
be seen as to whether the Enquiry Officer was right in
holding the workman guilty. I find sufficient evidence on
record on the basis of which it can be safely concluded
that the Enquiry Officer was right in holding the workman
guilty for the charges. 1 do not find anything worth for
which it may be concluded that the findings of the Enquiry
Officer are perverse.

17. Hence, 1 corcl. de that the findings of the_
Enquiry Officer are not perverse.

18. In view of the aforesaid findings the matter is
now posted for Award-Part 11 for which call the partles on
7-2-2007,

Justice GHANSHYAM DASS, Presiding Officer
' ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
]NDUSTRIAL TRIBUNAL/LABOUR COURT
NO. 1, MUMBAI

PRESENT:
Justice G S. SARRAF, Presiding Officer
Reference No. CGIT-1/82 of 2004
PARTIES :

Employers in relation to the management of Indian
Overseas Bank

. _ And _
Their workmarn (Smt, Ignosia D-souza)
APPEARANCES : . _
Shri Alva, Adv.

For Indian Overseas Bank :
Forthe Workman : Shri Iaipﬂkash Swant, Adv.
State : Maharashtra

AWARD PART-I¥

Mumnbai, the 13th day of September, 2012

This is a reference made by the Central Government
in exercise of its powers under clause (d) of sub-section
(1) and sub-section (24) of Section 10 of the Industrial
Disputes Act, 1947. The terms of reference given in the
Schedule are as follows :

“Whether the action of the management of Indian
Overscas Bank in removal from service of
Smt. Ignosia Desouza w.e.f. 25-2-2003 is legal and
justified ? If not, what relief is the concerned

workman entitled to 7°
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It is not necessary to narrate the facts here as the
facts have been stated in detail in Award . Pari-I dated
10-1-2007 passed by this Tribunal.

Following are the Issues :

(1) Whether the party proves that the principles

" of natural justice were followed by the

management while conducting the disciplinary
enquiry against the workman 7.

(2) Whether the workunan proves that the findings
of the Enquiry Officer are perverse ?

(3) Whether the punishment of removal imposed
upon the workman is disproportionate to the
alleged misconduct and the action of the
management is illegal and unjustified ?

(4 What relief ?

Issue nos. 1 and 2 have been decided against the
second party workman by Award Part-I dated 10-1-2007
passed by this Tribunal. Thereafter the second party
workman has filed her affidavit and she has been cross-
examined by learned counsel for the first party.

Heard Shri Jaiprakash Sawant, learred, Sounsel for
the seccnd party workman and Shri Alva iearned counsel
for the first party on the remaining Issues.

Issue No. 3 : The workman was charged as under ;

You had in collusion with Shri R, Parthan, Assistant
Manager, Roll No. 17319, fraudulently debited on
various occasions, without any supporting vouchers
several current accounts where operations were
infrequent and P & L account and transferred the
funds to the Savings Bank Account No. 98765
maintained by Shri R, Parthan. Such fraudulent debit
and credit transactions were entered by you in the
computer and the same were passed and verified by
Shri R Parthan. Thus, you in collusion with ShriR.
Parthan, Asstt. Manager, misappropriated a sum of
Rs. 12,25,759 and derived undue pecuniary benefit
as shown in the Annexure 1.

You had in collusion with Shri R. Parthan, Asstt.
Manager, Rotl No. 17319 fraudulently debited on
various occasions without any supporting vouchers
several current accounts where operations were
infrequent and transferred the funds to the Savings
Bank account No. 98328, a joint accourit maintained
by you with Shri R. Parthan and subsequently the
amounis were withdrawn by you/Shri R. Parthan,
Such fraudulent debit/credit transactions were
entered by you and the same were passed and
verified by Shri R. Parthan, Asstt, Manager. Thus,
you in collusion with Shri R. Parthan, Asstt.
Manager, misappropriated a sum of Rs. 54,000 and

derived undue pecuniary benefits to yourself/ to
Shri R, Parthan as shown in the Annexure II.

Thus, it is charged that :

(a) By your above acts you have caused damage
to the property of the Bank and its customner
and thereby committed gross misconduct
within the meaning of the para 17.5(d) of the
Bipartite Settlement dated 14-12-1966 between
the Bank and its workmen as amended upto
date.

{b) Your acts as above are also prejudicial to the
interest of the Bank within the meaning of
gross misconduct as defined in para 17.5()) of
the aforesaid Bipartite Settlement.

The workman was found guilty of the above charges.

The Disciplinary Authority awarded the pynishment -
of removal from service with superannuation benefits as
would be due otherwise and without disqualification from
future employment. The workman preferred an appeal

" which was dismissed by theAppellate Authority.

The Reference was then made and this Tribunal in
Part-I Award passed on 10-1-2007 held that Enquity Officer
was right in holding the workman guilty of the charges
levelled against him and that the enguiry was just and fair
and there was no violation of principles of natural justice.
The Tribunal further held that the findings of the Enquiry
Officer were not perverse,

Once there has been an enquiry in accordance with
principles of natural justice and the findings recorded at
that enguiry are not frowned upon then this Tribunal
should not interfere with the quantum of punishment
unless the punishment is shown to be vitiatzd by malafides.
This certainly is not the position in the present case.

The Bank Officer is required to exercise higher
standards of honesty and integrity. The Officer deals with
money of the depositors and the customers, The charges
against the workman are serious in nature. Hence, the

punishment imposed by the Disciplinary Authority

appears to be rather on the conscesstonal side.

I am, therefore, clearly of the opinion that the
punishment imposed upon the workman is no way
disproportionate to the charges proved against her, The
action of the first party is perfectly legal and justified,

Issue No. 3 is, therefore, decided against the
workman.

Issue No. 4 : The workman is not entitled to any
relief,
Award Part-11 is passed accordingly.
Justice G. S. SARRAF, Presiding Officer
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New Delhi, the 23rd January, 2013

S.0. 424 —In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 193/97)
of the Central Government Industrial Tribunal/Labour
Court, Bangalere now as shown in the Annexure in the
Industrial Dispute between the  employers in relation to
the management of Canara Bank and their workman, which
was received by the Central Government on 22-12-2012.

[No. L-12012/293/1995-IR (B-ID)]
SHEESH RAM, Section Officer

ANNEXURE
BEFORE THE CENTRAL GOVERNMENT

INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,

BANGALORE
Dated : 14-9-2012
Present : Shri S.N. NAVALGUND, Presiding Officer

C.R. No. 193/97
I Party IF Party
Shri C. Bheema Raju, The Personnel Manager,
C/o Hotel Ashoka Canara Bank, Head Office
M.B.T. Road, J.C. Road,
Palamaner Taluk, Bangalore-560002
Chittur District,
Andhra Pradesh.

AWARD

1. The Central Government by exercising the powers
conferred by clause (d) of sub-section (1) and sub-section
(2A) of Sectien 10 of the Industrial Disputes Act, 1947 (14
of 1947) has referred this dispute vide order No. L-12012/
293/1995-IR(B-II) dated 10-2-1997 for adjudication on the
following Schedule :

SCHEDULE

“Whether the action of the management of Canara
Bank is justified in removing the name of Shri Bheema

: Rajufrommepanclofdairywagersongrouﬁdsof
misconduct/misbehaviour?: lfnot to wi'nt reﬁefthc
‘workman is entitled? :

.2 Consequemmrecuptofﬂ:crefammnnt.
to thc notices issued by this conrt. since the second party
alone entered the appearance through an advocate my
learned predecessor observing the first party who raised
this dispute was not made any efforts to know the progress
of the case nor he has complied the mandatory provisions
rejected the reference by his award dated 27-11-1998.
Aggrieved by this award when the first party worknian
approached the Hon'ble High Court in WP No. 19851/
2001 {L-TER), the Hon bie High Court quashed the said
award by order dated 9-8:2005 and remitted back with a
direction to restore the reference in CR No. 193/97 toits
original file and to hear and dispose of the reference on
merits and in accordance with law with further diréction to
both parties to appear before the tribunat on 10-10-2005.
Consequenit to the said order though the parties did not .
enter their appearance this tribunal issued notices toboth
of them and thereafter both enteréd their appearanices
through their respetiive advocates. Then the learned -
advocate appearing for the first ‘party filed his claim
statement on’ 12-5-2006 whercas the learned advocate
appearing for the second party filed the counter on

6-10-2006.

3. Having regard 10 certain allegations made in the
claim statement regarding faimess of the domestic enquiry
my learned predecessor while framing the preliminary issue
as under touching the fairness of the Domestic enquiry

“Whether the domestic enquiry conducted against
the first party by the second party is fair and
- proper?”

Then posted the matter for evidence of the second
party to substantiate the same. The learned advocate.
appearing for the second party while ¢xamining the enquiry
officer got exhibited show cause notice dated 30-8-1990;
explanation dated 1-9-1990 of the first party 1o show cause
notice, Order appointing Shri B.V. Janardhan, as enquiry
officer, notice of enquiry dated 9-10-1990 sent by the
enquiry officer to the first party to attend the enquiry;
proceedings of ¢nquiry dlong with management
documents; report/findings of the enquiry officer dated
27-10-19%0 and orders of the second party dated -
12-11-1990 informing the first party deleting liis name from
the panel of daily wagers as Ex. M1 to M7 and thereafter
though several adjournments were given for his cross-
examination same were not availed and on 19-8-2010 the
counsel for the first party filed a memo to the effect that
the first party workman has taken from him the NOC and
entire file from him and that he has no instruction to
proceed with and thereafter inspite of providing mimber
opportunitics the first party since did not avail after
affording reasonable opporturity to the first party to lead
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his evidence when the same was not availed taking that
he has no evidence on preliminary issue, afler hearing the
learned advocate appearing for the second party the
- preliminary issue came to be answered in the affirmative
i.e. the domestic enquiry conducted against the first party
being fair and proper. Even thercafter there was no
representation for the first party and ultimately hearing
the learned advocate appearing for the second party the
matier came to be posted for award.

4. The charge against the first party was that he
who was in the panel of daily wagers had opened an SB
account bearing No. 13345 at K.P. West Branch, Bangalore,
on 18-8-1989 issued a cheque bearing No. 762671 to 680
unauthorisedly affixing ‘E’ mark on the cheque leaves to
givean impression that he was an employee of thebank.
On 19-11-1989 its visited his Nazarbad, Mysore branch
and met Shri S.GM. Prabhu the then Manager of the branch
and asked for a sum of Rs. 50/- against the cheque given
by him bearing no. 0762678 dated 20-11-1989 and
discounted the same and when the same was returned for
the reason ‘refer to drawer’ and farther it was learnt that
he had borrowed money from various staff of K.P. West
Branch and failed to return and availed DPN : 162/85 for
Rs. 480/~ at Neelasandra Branch of the second party and
the same was overdue and that on
[7-8-1990 at about 11 AM he went to Kalasipalyam branch
of the second party and cntered the cabin of the Sr.

Manager and shouting in a high pitched voice ‘how you

have engaged a person other than the one on the panel’
and thereby threatened the manager that he would face
dire consequences and then after issuing a show cause
notice dated 30-8-1990, on his unsatisfactory reply taking
a decision to hold the Domestic Enquiry while appointing
Shri B.V. Janardhan as enquiry officer the enquiry was
conducted and on submission of the enquiry report the
charge being proved and after giving him an opportunity
of hearing his name has been dcleted from the panel of
daily wagers.

5. Since the first party failed to demonstrate the
domestic enquiry conducted against kim by the second
party being not fair and proper and issue in that regard
has been answered in favour of the. sccond parny/
management, it was for the first party to demonstrate that
the finding of the enquiry officcr is perverse and the
punishment imposed is disproportionate to the charge
proved against him. But as already adverted to by me
above, the learned advocate appcaring for him made
submission that the first party while taking back the file
from him had not given instruction to proceed, he also did
not make any alternatc arrangement to prosecute the
reference on his behalf to demonstrate the finding of the
enquiry officer being perversc. Under the circumstances
find no reason 1o hold the enquiry finding being perverse.
Since the act of the first parly who was a daily wager in
the panel of the second party when alleged to have entered

the cabin of the S1. Manager and gave him a threat such an
act of indiscipline or insubordination was sufficient to
initiate a disciplinary proceedings and on its proof it was
not possible for the second party to take his services any
more as daily wager. Therefore, even the punishment
imposed removing his name from the list of the panel cannot
be said to be disproportionate. Hence I arrived at the
conclusion of rejecting the reference. In the result I pass
the following Award.

AWARD

The reference is rejected holding that the action of
the management of Canara Bank is justified in
removing the name of Shri Bheemarajn from the
panel of daily wagers on grounds of misconduct/
misbehaviour and he is nol entitled for any relief.

{Dictated to PA transcribed by her corrected and
signed by me on 14-9-2012).

S.N. NAVALGUND, Presiding Officer
= faeett, 24 TRY, 2013
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New Delhi, the 24th January, 2013

5.0. 425.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 19/2003)
of the Central Government Industria! Tribunal-cum-Labour
Court No. 2, Dhanbad as shown in the Annexure in the
Indusirial Dispute between the  employers in relation to
the management of M/s. BCCL  and their workman, which
was received by the Central Government on 24-1-2013.

[No.L-20012/198/2002-IR (C-I)]
M. K. SINGH, Secction Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL (NO. 2) AT DHANBAD

Present ;: SHRI KISHORI RAM, Presiding Officer

In the matter of an Industrial Dispute under Section
101 }(d) of the I.D. Act, 1947.
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Reference No. 19 of 2003
Parties Employer in refation to the
management of Katras Area of
M/s, B.C.C L. and their workman.
APPEARANCES:
On behalf of the Mr. B.B. Pandey, Ld. Advocate
workman
On behalf of the Mr. U.N, Lal, Ld. Advocate
management

Statc ; Jharkhand Industry : Coal

AWARD
Dhanbad, the 15th Dec., 2012

1. The Government of India, Ministry of Labour, in
excrcise of the powers conferred on them under Section
10(1)(d) of the 1.D. Act, 1947 has referred the following
dispute to this Tribunal for adjudication vide their Order
No. L-20012/198/2002. IR (C.1) dated 24-1-2003,

SCHEDULE

“Whether the demand of the Koyla Inspat Mazdoor
Panchayat from the Management of BCCL, Katras
Area to provide employment under clause 9.4.0. of
NCWA-VI to Smt. Munia Devi, the dependant wife
of Late Bandhu Turi is proper and justified? If so to
what relief is the said dependant of the deceased
workman entitled.”

2. The case of the sponsoring union for the
petitioner is that since workman Bandhu Turi, a permanent
employee at Katras Chaitudih Colliery of M/s. BCCL had
expired on 4-2-1995 in harness, his wife petitioner Munia
Devi submitted her application with all the relevant papers
for her employment in place of her deceased husband
under the provision of NCWA. Her application was
forwarded to the Head Quarter (H: Qr.) of M/s. BCCL for
approval and final order. The H. Qr. at Koyla Bhawan by
adopting its lingering attitude had/has been pressing her
to accept monetary compensation in lieu of for employment
as provided in N.C.W.A -V. Despite the information to
the management of her son Fulchand Turi as physically
unfit for awork in a colliery, the management unreasonably
attempted to see her son for employment. As such the
demand of the Union for the employment of Smt. Munia
Devi, the dependant wife of Late workman Bandhu Turi is
proper. and justified, and she is entitled to her employment
w.e.f. her application for it, and also to monetary
compensation w.e.f. 4-2-1995, the death date of her
husband until her employment with other proper benefit.

Denying the only policy of offering monetary
compensation in such cases, it is alleged in its rejoinder
of the petitioner that it is the option of the dependant to

accept either of them monetary compensation or
employment.

3. Whereas with specific denials, the management
case is that Late Bandhu Turi was working as General
Mazdoor and died on 4-2-1995. His wife Smt. Munia Devi
had requested for employment. However, as per policy of
the Company as also per provisions of the N.C. W.A.-V, it
was communicated to the claimant to have monetary
compensation in lieu of the employment, but she did not
accept the same, and insisted for her employment in place
of her husband. She had also intimated that her son
Fulchand Turi was too weak and unfit for employment.
The Management as per provision of NCWA-V had rightly
decided to give monetary compensation till her age of 60
years in lien of employment, vet she was adament to her
demand for employment which conld not be acceded to.
Thus the demand of the claimant is not just, proper and
fair. She is not eligible for any reliefin the case.

The management in its rejoinder that as per practice,
the management had tried to suggest the petitioner to
submit the papers for employment of her son, if she liked,
but she informed of her son toc physically unfit for
employment. The monetary compensation if accepted by
her would be payable to her prospectively after her
consent ito it following the order of the Competent
Authority.

FINDINGWITH REASONING

4. In this case WW1 Munia Devi, the petitioner
herself for the Union, and MW1 Manish Mishra, the
Personnel Manager, Katras Area for the Management have
been examined. :

Mr. B.B. Pandey, the Learned Counsel for the Union/
Petitioner, submits that Late Bandhu Turi, the General
Mazdoor, Katras Choitudih Colliery had expired in harness
in 1993 (his death certificate Ext. W.1), so his wife petitioner
Munia Devi (WW1) had submitted her apptication (its
phototopy marked as Ext. W.3 with objection) for her
employment; she also filed her three letters dt. 20-1-1997,
1-9-97 and 10/14-7-1997 of the management (Ext. W.2 series)
but the management told her to get her compensation but
not the employment despite her representation/reporting
about her one son named Fulchand Turi being all-aleng ill
of T.B. due to which he did not file for his employment.
Further it is submitted by Mr. Pandey that the option for
employment or for compensation is exerciseable by the
petitioner, but not by the management, sc he is entitled to
her employment in the case.

5. Contrary to it, the contention of Mr. U.N. Lal, the
Learned Advocate for the Management is that the
application of the petitioner for her employment was
forwarded to the H.Qr. Koyla Bhawan on 17-5-1996 (Ext.
M.1)but the management as per letter dt. 16-7-1996 (Ext.
M.2) requested her for monetary compensation in lieu of
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her employment, but she as per her letter dt. 2-8-1996 (Ext.
M.3) requested by her petition dt. 2-8-96 (Ext. M.3) for her
employment as also staied by MW Manish Mishra.
According to the Management witness, the Chief General

Manager as per his letter dt. 5-10-2001 (Ext. M.4) also

teplied in her 1.D. Before the ALC (C), Dhanbad, and since
she was above 43 years in view of the provision of the
NCWA-V clause 9.5.0., so she was offered for monetary
compensation in place of her employment, admittedly the
management has not submitted any document to show
the age of the petitioner above 45 years at the relevant
ume.

6. On perusal and consideration of the material and
having heard the arguments of both Learned Counsels
for the respective partics, I find it pertinent to note that
neither of the parties has pleading and proof at the point
whal her age was at the relevant time, and the ground of
her age being above 45 vears for insistance of the
management upon only payment of monetary
compensation to her. Moreover the management as per
letter dt. 16-7-1996 of the Area Personne] Manager, Katras
Project Area appears to have failed to justify the rcasons
for its option lo the petitioner for monetary bompensation
in lieu of employment (Ext. M.2). So the argument of
Mr, UN Lal, the Ld. Advocaic for the management is not
tenable. :

in the present case, it is pertinent to mention
emphatically that the provisions of NCWA-V coming into
force, w.e.f. 1-7-1991 covering the case of the petitioner
docs not invest the management authorities to offer such
option to the widow petitioner for monetary compensation
without any reason, rathcr clause 9.5.0 NCWA-V
(amended in place of clause 9.4.0 NCWA-V] in the written
statcment of the petilioner) under its sub-clause (ii)
provides in favour of the female petitioner her option either
to accept the specified monctary compensation or her
cmptoyment as the dependant of her deceased husband.
Despite her deinclination for acceptance of a monetaty
compensation coupled with her request for her
employment as per her letter dt. 2-8-96 (Ext. M.3), her due

cmployment at the relevant time was unconsidered by the

management without any justified reasons.

7. In view of the aforesaid findings, I would like to
respond it in the Terms of the Reference as such :

The demand of the Koyla Ispan Mazdoor Panchayat,
the Union from the management of BCCL, Katras
Area to provide cmployment under 9.4.0 of NCWA-
VI (amended as 9 3.0 of NCWA-V) to Smt. Munia
Devi, the dependant wife of Late Bandhu Turi Ex-
Emplovee, is quite proper and justified, so the said
dependant of the deceased workman is entitled to
her employment subject to the determination of her
age by the Medical Board of the Company within
two mionths from the receipt of the Award after its

publication in the Gazette of India. Let a copy of the
Award be sent to the Ministry of Labour &
Employment, Government of India for information
and needful.

KISHORI RAM, Presiding Officer
¢ feoelt, 24 188, 2013
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New Delhi, the 24th January, 2013

5.0. 426 —In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (k4 of 1947), the Central
Government hereby publishes the Award (Ref. No. 74/1998)
of the Central Government Industrial Tribunai-com-Labour
Court No. 2, Dhanbad as shown in the Annexure in the
Industrial Dispute between the  employers in relation to
the management of M/s. BCCL and their workman, which
was reccived by the Central Government on 24-1-2013.

[No. L-20012/104/1997-IR (C-D))
MK. SINGH, Section Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNALNO. 2 ATDHANBAD

Present : SRI KISHORT RAM, Presiding Officer

In the matter of an Industrial Dispute under
Section10(1)(d) of the LD, Act, 1947.

Reference No. 47 of 1998
Parties Employer in relation tothe
management Bastacola Area of
M/s. BCCL and their workman.
Appearances :
Onbehalf of the : Mr. D. Mukherjee, Ld. Adv.
workman
Onbehaif of the : Mr UN.Lal, Ld Adv.
Management

State : Jharkhand Industry ; Ceal
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AWARD
~ Dhanbad, the 13th December, 2012

The Government of India, Ministry of Labour in
exercise of the powers conferred on them under Section
10(1)(d) of the I.D. Act, 1947 has referred the following
dispute to this Tribunal for adjudication vide their Order
No. L-20012/104/97-IR(C-1), dated 17-3-1998 :

SCHEINILE

“Whethier Shri Ram Brich Turi, is son of Shri Khiru

Turi who got employment under para 9.4.3. in place

of his father and the action of the management in

dismissing Shri Ram Brich Turi is justified? If not

50, to what relief Shri Ram Brich Turi is entitled

e 7

2. The case of the Bihar Colliery Kamgar Union for
workman Ram Brich Turi in brief is that though he had
unblemishedly been serving as permanent employee since
his employment as dependant son of Khiru Turi alias Late
Babu Lat Turi at Bera Colliery suddeniy after lapse of
several years, the local management with notice tovicrnize
issued a false and frivolous charge sheet dt. 20-1-93 (@
which he had replied, denying the charge cmplatcaily:
even then the management caused to hold the invalid and
irregular departmental enquiry; then seeing the illegal and
adament attitude of the management, the union served a
strike notice dt. 29-7-96 for revocation of the illegal
suspension order. While the conciliation proceeding was
pending, the management dismissed him from service, but
at its challenge by the Union and on appreciation of legal
position, the management as per its letter dt. 29-8-96
informed the workman of keeping in abeyance his dismissal
till further order. The workman had before the management
several documents Service Excerpt, LTC Bill, Form ‘F*even
in service book proving his relationship with the person/
father Khiru Turi @ Babu Lal Turi; and on that basis, he
had got employment. In spite of it the biased Enquiry
Officer held the workman guilty of the charges on basis of
some alleged unproved documents. The enquiry was not
conducted as per principle of natural justice, as the
workman was not afforded full opportunity. Despite
unproved charges he was dismissed by an unauthorised
person, The workman had represented to the management
several times against his illegal dismissal, The strike notice
also failed for adamancy of the management.

Further alleged by the Union that neither any
suspension allowance nor any Second Show Cause notice
was given 1o the workman, resulting in great prejudice to
him. Reinstatement of a Miner/Loader getting his day's
wages by giving production at all events will not prejudice
to the interest of the nation and economy. The dismissal is
too harsh, so the action of the managemenl is lllegal and
unjustified.

No Union filed any rejoinder to the writtcn statement
of the management in the case,

3. Whereas categorically denying the aforesaid
atlegations of the Union, the case of the management is
that one Ram: Brich Turi was employed as M/Loader in
place of his father Late Babu Lal Turi U/R Clanse 9.4.3 of the
NCWA at Bera Colliery while verifying the antecedents
of Sri Ram Brich Turi. Over the contrary reports of the
B.D.O. and the Supdt. of the Police of Giridih that Ram
Brich Turi was the son and the brother of Babu Lal Turi
respectively the Dy. Commissioner, Giridih reported that
father’s name of Ram Brich Turi is not Babu Lal, rather
Babu Lal is his elder brother. So he was issued charge
sheets as per letter No. BC/Pers/CS/93/75 dt. 25-1-93 for
furnishing false information for the purpose of employment
and as per letter No. BCCL/Pers/IR/M/52/97/5439 dt.
10-7-1997. He submitted his reply to it but it was found
unsatisfactory. As such Sri V. Kumar, Dy. Personnel
Manager, fairly and properly and as per rule of natural
justice held the Domestic Enquiry, in which the workman
tulfy participated, and holding him guilty of the charge,
had submitted his enquiry report-ef which a copy as per
the letter 1648 dt. 22/26th June, 1996 was served upon the
waorkman for further explanation. Thereafter the charge
being of seripus nature, the management dismissed him
from service as per Order/Letter No. BC No./SC/PO/
Dismissal/97/854 dt. 13/14th May after the approval of the
GM. The workman deserves no relief whatsoever.

Itis also alleged that BCCL isa Govt. Company w/s
161 of the Companies Act, so the employees of the
Company are public servant u/s 21/(1) of the LP.C.
Consequent upon the departmental enquiry, the Union
served a strike notice dt. 29-7-1996 demanding for

revocation of suspension order issued to the workman,

but it failed on 20-1-1997 asa result of the meeting held
with the Union on 9/10th August, 1996.

FINDING WITH REASONING

4, Inthis case, after the full examination of MWI,
Santosh Narayan Sinha, Sr. Manager (Admn.), Koyla
Bhawan for the management, and WWI Ram Briksh Turi,
the workman himself for the Union on the Preliminary
issue, Ld. Advocate concerned for the Union admitted
the domestic enquiry as fair, proper and in accordance
with the principle of natural justice, 50 also it was confirmed
as per the order dt, 5+3+2012 gf the Tribunal. Thus, itcame
up for hearing final argument on merit.

5. Firstly, the contention of Mr. D, Mukherjoe, Ld.
Advocate for the Union is that initially the Enquiry Officer
in the Original Enquiry Proceeding had held that no
charges were proved, so he had no legal authority to
suggest any method for proving the charges,.as he was
acting as a2 Quasi Judicial Authority; moreover, neither the
alleged SP’s report nor the alleged D.C.’s report was proved
before the Enquiry Officer by an authentic person. Further
it is contended by Mr. Mukherjee, the Ld. Advocate for
the Union that merety endering the docuiments and not
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proving the content thereof cannot be accepted as a valid
document in view of the decision of the Hon’ble Apex
Coart reported in 2009 LLLR-252 (SC), Roop Singh Negi
Vs. Punjab National Bank & Ors., and that as per the
Judgment of Hon’ble Supreme Court reported in the SCL
(584-1993) Vol. 11l page 483, State Bank of India & Ors V.
D.C. Agarwal, ‘while imposing major or minor purishment,
the Disciplinary Authority cannot act on the materials
which was neither shown nor supplied to detinguent’.

6. In response to it Mr. U.N. Lal, the Ld. Counsel for
the management has submittcd in view of the admission
of the Union/Workman that the domestic enquiry was held
fair and proper and in accordance with the principle of
natural justice as also accordingly ordered by this Tribunal
on 5-3-12 Unton cannot raise the matter of domestic
enquiry as unfair and improper.

His further argument is that MWI Santosh Narayan
Sinha, the Sr. Manager (Admn.), Koyla Bhawan as the
Representative clearly deposed in letter para 4 at the
Preliminary Enquiry that he had proved the S.P. Report
against the worluman that the finding in the Enquiry Report
(Ext M. 7 deals with the facts that on account of

contradictory reports of the BDO and the S.P. concerned’

about the relationship of the workman as son/brother of
original wotkman Babulal Turi of Village Chirutia, P.S.
Ahilvapur Distt. Giridih respectively and the Enquiry
Offtcer mentioned in his enquiry report that on getting the
report of the D.C_, Giridih about the present workman as
sen of Babulal Turi, he (the Enquiry Officer) completed
his enquiry report, {inding the charges levelled against
Ram Briksh Turt (The present workman) proved, so at the
approval of the GM as per his letter dt. 4-5-1995, the
workman'’s dismissal was quite legal and justified.

7. On perusal of the materials available on the case
record, 1 find that the Union/Workman has neither pleading
nor a stalcment nor a protest even in his second show
about the non supply of any document like D.C.’s report
of the identity of the workman. It is indisputable fact that
the domestic enquiry was related to the verification of the
antecedents relationship of the employee (Babu Lal Turi)
in licu of whom, the workman had got his provisional
appoiniment as R R. U.G Miner/Loader as per the terms
and conditions of his appointmeni,

8. The Enquiry Report (Ext M. 7) manifests the
helpless of the Enquiry Officer to give any finding into
the charpe untess the matter (relationship) was referred to
the D.C. for clarification over its discrepencies about it on
the contradictory report of the B.D.G. and the S.P
concerned. The workman was provisionally appointed in
1992 and the Enquiry sct up in 1993. So the Management
had iegally the power to verify the antecedents/
relationship of the workman with the original deceased
workman Babu Lal Turi through an independent
Government Authorities concerned. Finally the D.C.’s

F WA g Al |

report dt. 1-3-1993 with its forwarding letter dt. 28-11-94
of the A.D.M. Incharge concerncd appeared to have been
proved markcd as Ext. Il and Ext. { respectivley onbehalf
of the the management in the enquriy as also noted the
Enquiry Report.

9. The plca of Mr. Mukherjee, the Learned Counsel
for the Unton/Workman thal despite full acknowledgement
of the Service Excerpt, L.T.C. Bill and copy of L T.C.
Register for the year 1984 10 1986 of Late Babulal Turi atl
bearing the name of present workman as his son of Late
Babulal Turi I1, so his dismissal based on the 1).C.’s report
is quite illegal. is not icnable, as neither the workman has
put any protest against it even in his second show di.
27-6-1996 (Ext. M.6) nor he has admittedly produccd any
document on his behalf to prove his claim as son of
Babutal Tur: known as Khiru Turi. Moreover, the Union
has no pleading for the non-show or non-delivery of the
D.C 'sreport to the workman,

In the light of the aforesaid discussed facts as stand
before mc the said rulings appear to be wide off the mark,

16. Under these circumstances, it is awarded in the
terms of the Schedule to the present reference as such it is
held :

That Sri Ram Brich Turi is the son of Sri Khiru Tun,
but he gol cmployment under para 9.4 3. not inplace
of his father, rather falsely as son of Babu Lal Turi,
Ex-employce of Bera Colliery, so the action of the
management in dismissing him for giving the false
information onc particular for the purpose of facts
required by the Company, his misconduct under
S.0.26.1 12 of the Certified Standing Order V1 is
quitc legally justified. The workman Ram Brich Turi
is not entitled to any relief,

KISHORI RAM, Presiding Officer
2 faewlt, 24 ST, 2013
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New Delhi, the 24th January, 2013

$.0. 427 —In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Governmen! hereby publishes the Award (Ref. No. 102/2001)
of the Central Government [ndustrial Tribunal-cum-Labour
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Court No. 2, Dhanbad as shown in the Annexure in the

Indusirial Dispute between the employers in relation to
the management of M/s, BCCL. and their workman, which
was received by the Central Government on 24-1-2013.

[No. L-20012/560/2000-IR (C-D)
M.K. SINGH, Section Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL(NO. 2)ATDHANBAD

Present : Shri Kishori Ram, Presiding Officer

In the matter of an Industrial Dispute under Section
16(1)(d) of the LD. Act, 1947

Reference No. 102 of 2001.

Parties : Employer in relation to the
‘management of Sijua Area of M/s.
BCCL and their workman

APPEARANCES:

Onbehalf of the : Mr. D. Mukherji, Ld. Adv.

workman

Onbehalfofthe : Mr. DK Verma, Ld. Adv.

management

State : Jharkhand Industry ; Coal

Dated, Dhanbad, the 27th December, 2012
' AWARD

1. The Government of India, Ministry of Labour, in
exercise of the powers conferred on them under Section
10(1)(d) of the 1.D. Act, 1947 has referred the following
dispute to this Tsibunal for adjudication vide their Order
No. L-20012/560/2000-IR (C-I) dt. 22/26-3-2001 :

SCHEDULE

“Whether the demand of the union for regularisation
of Sri R P. Saw, Clerk Grade-1 as Time Keeper Incharge
in Special Grade from 1994 is propet and justified? If
50, to what relief is the concerned workman
entitied 77

2. Neither Representative for the Bihar Colliery
Kamgar Union nor workman R.P. Saw appeared nor Mr.
D.K. Verma, the Learned Advocate for the management is
present nor MW produced.

Perused the case record. I find the present reference
case relates to an issue for regularisation of the workman
R.P. Saw, Clerk Grade | as Time keeper Incharge in Spl.
Grade from 1994. Workman Rajender Pd. Saw, the employee
of Sjua Arca of M/s. BCCL by filing a petition with its
enclosure on 7-1-2012 has requested the Tribunal for the

464 Gif2013—20

closure of his reference case on the ground that the
management concerned has granted his promotion as a
clerical Gr. Spl. from Clerk Grade I as per demand in the
schedule of the reference as per the office order Ref. No.
GM/SA/Admn./09/6155 dt. 28/30-10-2009, so he does not
intend to contest the case. In view of the aforesaid fact,
it stands evident that no incdustrial dispute exists, because
the workman is satisfied with ihepeesasting to the Clerical
Grade Special as per the said office order of the
management. Hence the case is closed and accordingly,
an Award of no dispute is passed.

KISHORI RAM, Presiding Officer
7 faeedt, 24 994l 2013

W, W, 428 faag sfufrm, 1947 (1947
1 14) F UM 17 & ATROTE P WA A W9 @ o
3 W 3 wag e ok o wfEr B e,
srgay 4 fiffe siifies fer § S5y awR sfn
Ffurovam RN | 2, YHER ® V4R (439 9E
10672005 ) Y yeIi¥ia et ¥, S 2 TR 1 24-1-2013
H W 9@ )

(€ TH-20012/232/2004-3T AV (T-1)]
- . %, &g, sqam sty

" New Delhi, the 24th January, 2013

S5.0. 428.—In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref, No. 109/2005)

- of the Central Government Industrial Tr:ounal-cum-Labour

Court No. 2, Dhanbad as shown in the Annexure in the
Industrial Dispute hetween the employers in relation to
the management of M/s. BCCL and their workman, which .
was received by the Central Government on 24-1-2013.

“[No. L-20012/232/2004-IR (C-D)
M K. SINGH, Section Officer

ANNEXTRE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL (NO. 2) ATDHANBAD

Present : Shri Kishori Ram, Presiding Officer

In the matter of an Industrial Dispute under Section
10(1Xd) of the LD. Act, 1947

Reference No. 109 of 2008,

: Employer in relation to the
management of Ramkanali Colliery
Katras Area of M/s. BCCL and their
workmen

Parties
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APPEARANCES:

Onbehalfof the © Mr. N.M. Kumar, Ld. Adv.

workman

Onbehalfofthe : Mr. UN.Lal, Ld. Adv.

management

State : Jharkhand Industry ; Coal

AWARD
Dhanbad, the 10th December, 2012

1. The Government of India, Ministry of Labour, in
exercise of the powers conferred on thern under Section
10(1)(ch) of the 1.D. Act, 1947 has referred the following
dispute to this Tribunal for adjudication vide their Order
No. L-20012/232/2004-IR (C-I) dt. 09-12-2005 :

SCHEDULE

“Whether the action of the management of
Ramkanali Colliery of M/s. BCCL in not providing
empioyment to Smt. Beli Devi, the dependant wife
of Late Tulsi Bhuia as per the provisions of para
9.3.2. of NCWA is justified? If not, to what relief is
said Smt. Beli Devi entitled 97

2. Neither Mr. N.M. Kumar, the Ld. Advocate for
the Union/Petitioner Smt, Beli Devi appeared nor any
wilness for the evidence of the petitioner produced despite
ample opportunities for it. But Mr. UN. Lal, the Ld.
Advocate for the management is present, '

Perusal of the case record reveals the fact that the
case has been pending for the evidence of the petitioner
Smt. Beli Devi, the dependant wife of Late workiman Tulsi
Bhuia since 11-1-2012, for which Regd. notices were issued
to the Union concerned on its address noted in the
Reference, even then neither the Union Representative
not the petitioner appeared for her evidence in support of
her claim for employment as per the provisions of NCWA.
The conduct of the Union Representative as well as that
of the petitioner shows that they are not interested in
pursuing the case.

Under these circumstances, the case is closed
and accordingly an order of No Industrial Dispute is
passed.

KISHORI RAM, Presiding Officer
3 Toeely, 24 W, 2013

&, I, 429, faae sfufr 1947 (1947
w1 14) Tl 4R 17 % TGO H G WER W@ @
® YEudd 3 Hug Frees ok o el # o,
sy ¥ e sl fra ¥ $=50 w@R i
FfuFERY & 99 e [, 2, ER $ Yae (Fed g

79/2002 ) FRFET FTht 2, T H=T TEHR B 24~1-2013
H TG gI o |

[E, Ta-20012/132/2002- 38 3R (&Fi-1)]
. %, Ths, srpam sfuwrit

New Deihi, the 24th January, 2013

5.0. 42% —In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Governiment hereby publishes the Award (Ref. No. 79/2002)
of the Central Government Industnial Tribunal-cum-Labour
Court No. 2, Dhanbad as shown in the Annexure in the
Industrial Dispute between the employers in relation to
the management of M/s, BCCL and their workman, which
was reccived by the Central Government on 24-1-2013,

[No, L-20012/132/2002-IR (C-D)]
M K. SINGH, SectionOfficer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL (NO. 2) AT DHANBAD

Present : Shri Kishori Ram,
Presiding Officer

In the matter of an Industrial Dispute under Section
10(1)(d) of the LD, Act, 1947.

Reference No, 79 of 2002,

Parties Employer in relation to the
management of Moonidih Colliery,
Western Jharia Area of M/s. BCCL
and their workman.

APPEARANCES:

‘Onbehalfof the : Mr.D. Mukherjee, Ld. Adv.

workman

Onbehalfof the : Mr, UN.Lal, Ld Adv.

management

State : JTharkhand Industry : Coal

AWARD
Dhanbad, the 10th December, 2012

1. The Government of India, Ministry of Labour, in
exercise of the powers conferred on them under Section
10(1)(d) of the I. D). Act, 1947 has referred the following
dispute to this Tribunal for adjudication vide their Order
No.L-20012/132/2002-1 R. (C.L) dated 7-10-2002.

SCHEDULE

“Whether the action of the management of
Moonidihk Colliery of M/s. BCCL in denial
employment to Smt. Shanti Devi wife of Shri Tahal
Modi on compassionate ground is justified? If
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not, the workman/the applicant is entitled to what
reliefs 7

2. The case of the Bihar Colliery Kamgar Union
(BCKU) for petitioner Smt. Shanti Devi is that Late Tahal
Modi had been working as permanent Minor Loader at
Lohapati Colliery since long. On declaring him as medically
unfit for duty by the Company Medical Board as he was
referred by the Management for it, he was terminated
from service on that ground. Unfortunately, the workman
died on 30-8-1992, leaving behind his dependant wife
Smt. Shanti Devi. She accordingly had represented to the
management several limes for her employment just as
hundred such dependants had got, vet withowt any effect,
and the management discriminated her by not providing
her cmployment on the ground of sex. The Union in course
of the conciliation proceeding had also submitted to the
management for employment of the dependant son of the
workman, if an employment is denied to the female

dependant. But it was not considered. The conciliation

procceding finally resuilted in the reference for
adjudication. As such the action of the management in
not providing an employment to the petitioncr is illegal
and against the provision of NCWA according to which
she is entitled to her re-employment.

No rejoinder filed by the Union to the written
statement of the Management in'(he case.

3. Whereas the contraplecaded case of the
management with categorical denials is that petitioner
Smt. Shanti Devi is the wile of Ex. Workman Late Tahal
Modi, Ex-Minor Loader of Lohapati Collicry had applied
to the management for her employment as the workman
was declared unfit for duty on 29-4-1992. Her application
was forwared to the Head Quarters for examination and
necessary action as per policy of the Company. When the
casc file was put before the Competent Authority, it was
regretted, as she was not the first wife of the deceased
workman as per Letter No. BCCL/PA-VI/3(8)/11/86/92/24214
dt. 15/16-9-95, rather Smt. Kamli Devi was his first wife,
and as pcr the provisions of NCWA, the 2nd wife is not
entitled to get an employment while the 1st wife is alive or
off-spring. So the action of the management in denying
the petitioner ’s employment as 2nd wife of the workman is
quilg just, fair and legal. '

Further the management in its rejoinder has stated
that according to the death certificate bearing no. 387213,
the date of death was 5-8-93, not on 30-8-92 the date of its
Registration Ne, 77, The claim of the Petitioner was
regretted by the Head Quarters.

FINDING WITH REASONING

4. In this case, WW1 Shanti Devi, the Petitioncr
herself for the Union, and MW1 Jatadhari Roy, the
Agsistant, Personnel Department, Lohapati Colliery for
management have been examined.

According to WWI Shanti Devi, wife of workman
Late Tahal Modi, since her husband was stopped from his
service on the ground of medical unfitness as declared by
the Medical Board inthe year 1992 (as per the office order
dt. 29-4-92, Ext. W.1) and he died on 5-8-1992 (Ext. W.4),
she submitted in writing to the management for
employment on compassionate ground (as per her
application dt. 17-9-1993—Exi. W.3), but the management
turned down her prayer, so she raised the Industrial
Dispute. She claims to be the only wife of her deceased
husband, denying the non consideration of her
representation by the management on her being a second
wife of the deceased workman.

Whereas admitting the status of the deceased
workman Tahal Modi as Minor/Loader in Lohapati Colliery
and upon his being medically declared unfit ot 29-4-92,
his aforesaid petitioner wife applied for her employment
which was forwarded to the Head Quarters but it was
rejected by the Head Quarter as per letter dt. 15/15-9-95
(Ext. M.3). On raising the Industrial Dispute, the
Management has responded as per letter dt, 28-1-2002
(Ext. M.1) to the ALC (C) concerned that since petitioner
Shanti Devi is the second wife of the workman, she was
not given employment in place of Late workman Tahal
Modi. This management witness (WWTI) has admitted
that the workman had written the name of his wife as
Shanti Devi in his Service Excerpt (Ext. M.2), and as per
NCWA when any workman is declared medically unfit, his
dependant is given employment in his place. He (MWTI)
seems ignorant of a Certificate issued by the B.D.O. about
the petitioner as the wife of the workman (Ext. W.2). ILis
also indisputable that in the year 1987, all the workmen of
the collieries were issued their own service excerpts for
correction of any mistake in their age, date of birth or the
names of their nominees,

5. As per the letter dt.20-3-2002 of the Dy, Chief
Personnel Manager to the Dy. Personnel Manager (IL.R.),
WIA, Moonidih (Ext. M.4), Petitioner Shanti Devi is alleged
to be second wife of deceased workman on scrutiny of the
papers/documents, as his 1st wife was Kamli Devi as per
the affidavit submitted to the Officer. But the management
has not produced or proved any such document to rebut
the case of the petitioner. Rather the Service Excerpt of the
deceased workman produced on behalf of the management
proved as Ext. M.2 {on admission) proves petitioner Shanti
Devi is the wife of the deceased workman with details of
Family Members Gita Charan Modi and Dhaneshwar Modi
as sons as also affirmed by the Heirship Certificate No. 78
dt. 12-11-1992 (Ext. W.2).

6. In view of the aforesaid facts, Mr. D, Mukherjee,
Learncd Counscl for the Union/Petitioner, relying upon
the authority : 2007 (115) FLR 427 (SC) (DB), Mohan
Mahato Vs. M/s. Central Coat Field Ltd., & Others has
submittcd as also held by the Hon’ble Apex Court, that
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‘the Settlement known as N.C.W.A_V within the meaning
of Sec. 18(3) of the Industrial Dispute Act, 1947 related to
providing for empleyment of dependants of deceased
employees working in Coal Mines is binding on both the
parties and continues to remain in force unless the same is
alterned, modified or substituted by another settlement
(para 10)"; as such she is entitled to- her employment
accordingly, Adversely to it, Mr. UN. Lal, Learned
Advocate for the management contends that no provision
of the N,.C. W.A. provides for the employment of 2nd wife
of the deceased workman. '

7. On speculation of the materials of both the parties
available on the case record, | find that by virtue of the
Service Excerpt dt. 23-3-87 (Ext. M.2) as proved on behalf
of the management, it stands established beyond
reasonable doubt that petitioner Shanti Devi was the wife
of deceased workman Tahal Modi, M/Loader of Lohapati
Colliery, as the management has substantially failed teo
rebut the case of the petitioner.

Under these circumstances, it is held that the action
of the Management of Moonidih Colliery of M/s. BCCL in
denial the employment to petitioner Shanti Devi, wife of
Tahal Modi (deceased workman) on compassionate ground
is totally unjustified in eye of Law. Hence the applicant
Shanti Devi, as the wife of deceased workman is entitled
to her employment or monetary compensation in
accordance with the provision of clause 9.5.0 read with
clause 9.4.0 as the case may be applicable to her at the
time of her representation in the year 1993 while the
National Coal Wages Agreement (NCWA)-V was in force.
Henge the Management is directed to implement the Award
within two months from the date of its receipt following
the publication of it in the Gazette of India. This Award
may be sent to the Labour Ministry, Government of India
for information and needful. '

KISHORI RAM, Presiding Officer
7 feett, 24 ST, 2013

w0, W, 430 TN famm s, 1947 (1947
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sgEy ¥ Fifée sheifrn faos F @i wR s
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! W A A |

[9. ©H-20012/69/201 1 -3R 3R (Fwm-1)]
. #. f, sam sfuerd

New Delhi, the 24th Januvary, 2013

S.0. 430 —In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 10/2012)

ot the Central Government Industrial Tribunal-cum-Labour
Court No. 2, Dhanbad as shown in the Annexure in the
Industrial Dispute between the  employers in relation to
the management of M/s. BCCL and their workman, which
was received by the Central Government on 24-1-2013.

[No. L-20012/69/201 1-IR (CM-D)]
M.K. SINGH, Section Officer -

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL(NO. 2) AT DHANBAD

Present : Shri Kishori Ram, Presiding Officer

In the matter of an Industrial Dispute under Section
10(1)(d) of the LD. Act, 1947

Reference No. 10 of 2012

Parties Employer in relation to the
management of E.J. Area of M/s.
BCCL and their workmnan.

APPEARANCES:

On behalf of the ;: Mr. 8.C. Gaur, the Ld, Adwv.

workman

Onbehalfof the | Mr. D K. Verma, theLd. Adv,

management

State : Jharkhand Industry ; Coal

AWARD
Dhanbad, the 18th Dec., 2012

1. The Government of India, Ministry of Labour, in
exercise of the powers conferred on them under
Section10(1)(d) of the 1.D. Act, 1947 has referred the
following dispute to this Tribunal for adjudication vide
their Order No. L-20012/69/201 1-IR (CM-D) dt. 10-1-2012 :

SCHEDULE

“Whether the action of the management of Bhowra
(S) Collicry of M/s. BCCL in niot referring Smt. Sanjoti
Manjhian, wife of Late Radha Nath Manjhi for
assessment of actual date of birth/age is justified
and fair? To what relief Smt. Sanjoti Manjhian, wife
of Late Radha Nath Manjhi is entitled to 7"

2. Mr.5.C. Gaur, the Ld. A4 Jcate-cum-Vice
President, RCMC the Unton for the petitioner Sanjoti
Manjhian, wife of Late Radha Nath Manjhi is present and
submits by filing a petition for the closurc of the case on
the ground that the petitioner Lady is not interested to
pursue the case. Mr. D K. Verma, the Ld. Advocate for the
Management is present. No written statement filed by the
petitioner/workman.

Perused the case record. It reveals that the case has
been all along pending for filing WS, of the petitioner
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since 4-4-2012, for which two Regd. notices were issued
to the Union concerned for it. The present Reference
relates to an issue about not referring the petitioner for
assessment of actual date of birth/age. In view of the
uninterestedness of the petitioner Lady as the wife of
Late Radha Nath Manjhi in pursuing the case, the case is
closed as such there is no longer the Industrial Dispute
existent. Accordingly, it is passed an Award of ‘No
Dispute’.

KISHORI RAM, Presiding Officer

7 fwelt, 24 ST, 2013

. 3. 431, g sfufram, 1947 (1947
T 14) YR 17 B TR H KA TER A Hww
7 veEwaT & dag P o T e ® e,
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W HEA 103/2005) i WY wedt €, S B TR
T 24-1-2013 ® A TR A |

(¥ wE-20012/154/2005-3 SR (@-1))
. % T, s st

New Delhi, the 24th January, 2013

5.0. 431 —In pursnance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 103/2005)
of the Central Government Industrial Tribunal-cumn-Labour
Court No. 2, Dhanbad as shown in the Annexure in the
Industrial Dispute between the  employers in relation to
the management ~¢ M/s. B.C.C L. and their workman, which
was received by e Tentral Governraent on 24-1-2013,

[No. L-20012/154/2005-1R (CM-1)]
M.K. SINGH, Section Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL(NO. 2) ATDHANBAD

Present : SHRI KISHORI RAM, Presiding Officer
In the matter of an Industrial Dispute under Sectioz

10{1)(d) of the LD. Act, 1947
Reference No. 103 of 2005
Parties Empiloyer in relation to the
management of Sijua Area of M/s.
B.C.CL.and their workman.
APPEARANCES :
Onbehaifefthe : None
Wotkman |
Onbehalfof the. : Mr.D.K. Verma, Ld. Adv.
Management
State : Jharkhand Industry : Coal

464 G1/2013—21

AWARD
Dhanbad, the 20th Dec., 2012

1. The Government of India, Ministry of Labour, in
exercise of the powers conferred on them under
Section10(IXd) of the ILD. Act, 1947 aas referred the
following dispute to this Tribunal for adjudication vide
their Order No. L-20012/154/2005-IR (CM-T)dt. 6-12-2005 :

SCHEDULE

“Whether the dem..nd of the Bikiat Colliery Kamgar

Union from the managemenz ¢ BCCL, Sijua Area

that Smt. Sukurmoni Devi W/o Sh. Sonaram Manihi,

Ex-workman may b given employment on

compassionate grounds is justified? If so, to what

relief is the said dependant entitled 7” '

2. Neither the Unicn Representative nor petitioner

- Smt. Sukurmoni Devi W/o Sonarant Manjhi, Ex-workman

appeared nor any document filéd on betiaii of the pefitioner
despite sufficient opportuniics. Mr. D.K. Verma, the Ld.

- Advocate for the Managerent is present. No. L.C. Record

received from RLC(C), Dhantad despite several reminders,

From the perusal of the case record, it is quite clear
that the case has becn pending for filing documeat on
behalf of the petitioner smce 25-10-2007 just as pending
for the Conciliation File No. 1/17/2005 E.II from the office
of the RLC(C), Dhanbad sinoe 7/10-3-2008, for which Regd.
notices to the Union concerned and several reminders to
the RLC(C) concerned were given. The Union
Representative of Bihar Colliery Kamgar Union and the
petitioner by their conducts appear to be uninterested to
pursue the case. Under these circum:c’ ances, proceeding
with the caseis unwarranted. Hence the ~ase is closed as
non-¢xistent of Industrial Dispuie. And accordingly an

“Award is passed. .

KISHORI RAM, Presiding Officer
¢ faelt, 24 SR, 20145
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New Delhi, the 24th January, 2013

8.0. 432 —In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central

Government hereby publishes the Award (Ref. No. 58/2007)
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of the Central Government [ndustrial Tribunal-cum-Labour
Court No. 2, Dhanbad as shown in the Annexure in the
Industrial Dispute between the  employers in relation to
the management of M/s. B.C.C L. and their workman, which
was received by the Central Government on 24-1-2013

[No. L-20012/12/2007-IR (CM-)]
M K. SINGH, Section Officer

ANNEXURE
BEFORE THE CENTRAL GOVERNMENT

INDUSTRIAL TRIBUNAL-C!M -LABOUR COURT
(NO.2) AT DHANBAD

Present ; SHRI KISHORI RAM, Presiding Officer

In the matter of an Industrial Dispute under Section
10(1)}(d) of the LD. Act, 1947

Reference No. 58 of 2007
Partics Emplover in reiation to the
management of Kuya Colliery of
M/s. B.C.C L. and their workinen
APPEARANCES:
Onbehallfofthe : Mr K. Chakraborty, Ld. Adv.
Workman
Onbehalf of the . Mr DK Verma, Ld. Adv.
Management

State : Jharkhand Industry : Coal

AWARD
Dhanbad. the ! 1th Dec,, 2012

The Governmicnt of India, Ministry of Labour, 1n
exercise of the powers confeired on them under Section
10{ H){d) of the L. Act, 1947 kas referred the following
disputc 10 this Tribunal for adjudication vide their Crder
No. L-20012/12/2007-IR (CM-I) dt. 19-9-2007 :

SCHEDULE

“Whether the action of the Management of Kuya
Colliery of M/s. B.C. C.L. is not regularizing Shri
Kaleshwar Das as Under Ground Munshi is justifica
& Legal? If nat, 10 what relief is the concerned
workman entit'ed 7

2. Neither Mr. K. Chakraborty, the Learned
Advocate for the workman Kaleshwar Das nor any person
appeared to file rejoinder or substitution petition in place
of the workman as the workman has died or. 15-2-2010. Mr.
D K. Verma, the Learned Advacate for the inanagement is
present,

On the perusai ol the case record, it stands clear
that the case has been pending for the rejoinder of the
workman since 2-11-201 1; meanwhile as per the office order
of the Agent Kuya Colliery of M/s. B.C.C.L. dt 18-2-2010,

the workman Kaleshwar Das died on 15-2-2010 at
Dhanbad. But neither the Union nor any relative of the
workman madc any proper representation to that effect.
Under these circumstances, the conduct of the Union
Representative shows uninterestedness on its part in
pursuing the case for proper adjudication. Hence
proceeding with the case for uncertainity is undoubtedly
unwarrantcd. Hence the case is closed, and accordingly
an Award of No Industrial Dispute existent is passed.

KISHORI RAM, Presiding Officer
2 faoeft, 28 9, 2013

L, 3, 433 AT faar wfufm, 1947 (1947
F1 14) FT O 17 B AT B FT TWHR 9iLdra 2
¥ & woudT & Tag SO AR T FHARRI & €9,
Ry ¥ PR s faar ¥ #5v wER e
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49/2009-10) = WHIvE F@ B, S F=M wWER B
28-1-2013 i YT B3 71 |

[ TH-12012/86/2007-3T% &R (=t-1)]
guft waEent, ST s

New Dethi, the 28th January, 2013

§.0. 433 —In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hercby publishes the award (Ref. No. 49/
2009-10) of the Central Government Industrial Tribunal-
cum-Labour Court, Nagpur as shown in the Annexure, in
the Industrial Dispute between the management of State
Bank of India and their workmen, which was received by
ihe Central Government on 28-1-2013.

[No. L-12012/86/2007-IR (B-D)
SUMATI] SAKLANI, Section Officer

ANNEXURE

BEFORE SHRI J.P. CHAND, PRESIDING
OFFICER, CGIT-CUM-LABOUR COURT,
NAGPUR

Case No. CGIT/NGP/49/2009-10 Date: 17-1-2013

Party No. 1 The Chief General Manager,
State Bank of [adia,
Regional Office,
Kingsway Road,
Nagpur

The Branch Manager,
Statc Bank of India,
Butibori (MIDC) Branch,
Butibori,

Nagpur.

Versas
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Party No. 2 Shri Namdeo,
S/o Sr Babaji Kadav,
R/o Borkhedi (Rly) Taq. & Distt.

Nagpur (MS).

AWARD
Dated, the17th January, 2013

1. Inexercise of the powers conferred by clause (d)
of sub-section (1) and sub-section (2A) of Section 10 of
Industrial Disputes Act, 1947 (14 of 1947) (“the Act” in
short), the Central Government has referred the industral
dispute between the employers, in relation to the
management of SBI and their workman, Shri Namdeo Babajt
Kadav, for adjudication, as per letter No. L-12012/86/2007-
IR (B-I) dated 12-3-2010, with the following schedule

“Whether the action of the management of State
Bank of India, Nagpur in terminating the services of
the workman Shri Namdeo Babaji Kadav we.f.
1-9-2003 is legal and justified 7 If not, what relief the
workman is entitled to 7"

2. On receipt of the reference, the parties were
noticed to file their respective statement of claim and
written statement and accordingly, the workman, Shri
Namdeo Kadav, {“the workman” in short), filed the
statement of claim and the management of State Bank of
India, (“Party No. 1” in short) filed their written statement.

The case of the workman as presented in the
statement of claim is that he was orally appointed on daily
wages on 23-2-2000 at Butibori Branch of the Bank and he
completed three and half years of service, before he was
removed on 1-9-2003 and though he was appoinied in a
clear vacancy on full time basis, he was not given any
appointment order and his work incinded sweeping of office
floors, gardening, filling waterin coolers and also to act as
a canteen boy and he was in continuous service from the
date of the initial appointment on 23-2-2000 till his oral
termination on 1-9-2003 and his termination was done in
an arbitrary and iliegal manner and the party no. 1is an
industry and therefore, the provisions of Sections 25-H of
the Act and Rute 79 of the Rules are applicable to it and it
is obligatory on the part of the party no. 1 to provide him

emplovment, whenever there is a vacancy. The funther

case of the workman is that the provisions of Bombay
Shops and Establishments Act, 1948 are applicable to party
no. 1 and therefore, the Industriai Employment (Standing
Orders) Act, 1946 is applicable and under the Medel
Standing Orders, the party no. 1 is under obligation to
maintain a list of terminated employees and provide them
employment, whenever vacancy arises and the statutory
provisions are not followed by the party no. 1 and it was
obligatory upon the party no. 1 to comply with the
provisions of Section 66 of the Bombay Shops and
Establishments Act, 1948 and Sections 25-F and 25-G of
the Act and therefore, his termination by order dated

1-9-2003 is illegal and arbitrary and he is entitled to be

reinstated with consequential benefits and since the datc

of his termination, he is unemployed and to his knowledge,
employees with less number of working days than him are
being offered appointments and the action of party no. 1
in continuing and preferring juniors to him is also violative
of Anticle 14 of the Constitution of India and during
conciliation before the Assistant Labour Commissioner
(Central), the party no. 1 had agreed to assign duty to him
w.e.f. 11-11-2004, but later on, the party no. 1 went back
from their words.

The workman has praved to declare his termination
dated 1-9-2003 as iliegal and to set aside the same and to

reinstate him in service with continuity, back wages and

all consequential benefits.

3. The party no. ! in their wrilten statement have
pleaded inter-alia that the workman has misquoted the

facts and law in the statement in claim, which appearto . =~

have arisen due to misconception and misconstruction of

the facts and law involved in the case and from the own .

b

admission of the workman, he had worked mainly and -~

substantially as a canteen boy with the Local
Implementation Committee, (“LIC” in short) constituted

in each establishment, for the welfare of the staff working =

in that establishment and he was required 1o prepare
tea/snacks and cleaning of canteen utensils and he had

been working for one and half hours per day i.c. around - .
11AM o 12 PM and 3 PM io 3.30 PM and he left the job of

his own volition and the persons engaged by the LIC-are” . -
not the employees of the Bank. The further case of the

party no. 1 is that the workman was also sometimes

engaged purely by them on casual/daily wages basis =
intermittently, but without continuity in service, due to -

administrative exigencies for the work of sweeping and
watering in the garden, filling water in the coolerand he
had never worked for the full day, but on part time basis
and the engagement of the workman commenced with the
beginning of the day and concluded at the end of the day
and there was no continuity within intervals by nature of
specific work or period of work and he had not worked for
240 days in any calendar year or in the 12 months preceding

the date of his disengagement and the workman worked -~

as such for 7 days, 3 days, 29 days, 6 days, 20 days,
31 days, 1 day, 22 days, 1day, 20 days, 9 days, 4 days,and-

4 days, 1day, 2 days, 27 days, 21 days, 7 days and 30 days
in February, 2000, December, 2002, January, 2002,

February, 2002, March, 2002, May, 2002, June, 2002,
Tuly, 2002, August, 2002, September, 2002, October, 2002,
November, 2002, December, 2002, Jannary, 2003;
March, 2003, April, 2003, May, 2003, June, 2003 and July,
2003 respectively and the workman was engaged on daily
wages/casual/temporary basis by branches, who had/have
no avtliority to appoint any person in such category and
such appointments are and were itlegal/irregular and
impermissible under the rules of the Bank and such

b
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iflegality cannot be perpetuated for indefinite period and
the alleged agreement of service was void ab-initio and
such void agreement cannot be enforced in the court of
law and the engagement of the workman being purely
casual and on daily wages basis, he cannot claim
permanency in service.

1tis also pleaded by the party no. 1 that the workman
had approached the ALC in the year 2004 and he had
admitted that he was mainly and substantially working as
canteen boy with LIC and on 10-11-2004, there was an
agreemient between the Bank and the workman that the
workman shail be reinstated as ‘canteen boy’ and when’
the workman was offered the job of canteen boy, he refused
to work and he did not join his duties and has been
restoring to litigation and the workman is not entitled to
any relief.

4 In order to prove his czse, the workman has
exzained himself as a witness and filed is examination-
in-chief on affidavit. In his examination-in-chief, the
workman has reiterated the facts mentioned in the
statement of claim. However, in his cross-examination, the
workman has admitted that no written order of appointment
was issued by the Bank in his favour and he was making
tca on each day for the staff of the Bank, as many times as
directed by the Managzer and besides preparing tea, he
was doing other works in the Bank, such as sweeping and
cleaning of the Bank premises, filling water in the coolers
and watering the plants in the garden and also working as
hammal and his such engagement was on daily wages
basis and such engagement was as and when required
basis by the Bank and he did not work against clear vacancy
and he did not work for the whole day on any day of his
engagement by the bank and he has not filed any document
to show that he was engaged by the Bank after July, 2003
and he has not filed any document to show that his services
was terminated on 1-9-2003. The workman has further
adinitted that he was working as canteen boy and he has
not produced any document to show that he had worked
for 240 days in the preceding 12 months of the date of
alleged termination or in any calendar year and he has not
filed any document 1o show that the bank has retained the
workman, who were juniors to him and he was the only
workman, who was engaged by the Bank on daily wages

and the Bank was rcady to engage him as a canteen boy,

but he refuscd for the same and he has no idea about the
contents of paragraph 2 to 6 of his affidavit. The workman,
in his cross-cxamination has further admitted that he did
nol appear in any interview or written test conducted by
the Bank, before his engagement in the Bank and his name
was not sponsored by the Emplovment Exchange for his
engagement in the Bank and there was alse no Police
Verification or Medical Examination before his engagement
in the Bank,

5. No oral evidence was adduced by the party no. 1.

6. Atthetime of argument, it was submitted by the
learned advocatce for the workman that the workman was
appointed on 23-2-2000 as a canteen boy and was assigned
to do the allied jobs of sweeping, gardening, filling water
in coolers, assisting Lhe customers eic. alongwith the job
of canteen boy on daily wages and the party no. 1 is an
industry and the workman is a workroan under the Act and
the workman worked for more than three years and he had
completed more than 240 days of work every year and the
services of the workman was terminated orally on
1-9-2003, without complying the mandatory provisions of
Sections 25-F and 25-G of the Act and no retrenchment
compensation was paid to the workman and Section 66 of
the Bombay Shops and Establishments Act was also not
complicd with aud such facts are admitted facts and the
party no. 1 have not produced the documents and records
in support of their claim that the workman did not work for
240 days and as the termination of the workman is illegal,
the workman is entitled to reinstatement in service with
continuity, filll back wages and all consequential benefits.

Insupport of such contentions, the fearned advocate
for the workman placed reliance on the decisions reported
in AIR 1980 8C-1219 (Santosh Gupta Vs. State Bank),
2008 I1 CLR 3¢t (M. 8. Board of Secondary Vs. Sanjay
Shrungarpure), 2010 Mh. 1..].-244 {Angop Sharma Vs,
Executive Engineer), 1998-80-FLR-575 (Virendra Singh Vs.
State), 1999-11-L.LJ-14 (Administrator Vs. Presiding Officer),
1994-11-CLR-995 (Zilla Parisad Vs. Rajendry), 2007-6-Mh.
L.J-76% (Zarin Vs. M. 8. Rawat), 2010-4-Mh. L.J-96
(Daraodhar Vs, Deputy Engineer)and 1992 LAB.1.C. 1362
(AuroEngineering Pvt Ltd. Vs R V. Gadekar).

7. Per contra, it was submitted by the learned
advocate for the party iio. 1 that the workman had mainly
and substantially worked as canteen boy with the LIC and
he was not the employee of the Bank and he left the job of
canteen boy on his own volition and the workman was
engaged sometimes by the bank purely in casual/daily
wage basis intermittently, but without continuity in service,
due to administrative exigencies and he had not completed
240 days in the preceding 12 months of the date of the
alleged termination and his initial appointment was also
illegal as he was appointed by the branch manager, who
had no power of appointment and the appointment of the
workman was without following the due procedure, which
is to be followed while making an appointment in public
sector employment and the workman in his evidence has
admitted that he was working as the canteen boy and that
bank was ready to engage him as canteen boy, but he
refused the same and the workman is not entitled to any
relief.

In support of such contentions, the learned
advocate for the party no. 1 placed reliance on the
decisions reported in (2000) 5 SCC-531 (State Bank of India
Vs. State Bank of India Canteen Employee’s Union) and
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AlIR 1996 SC-1565 (State of Himachal Pradesh Vs, Suresh
Kumar Verma),

8. So far the contention raised by the learned
advocate for the party no. 1 that the workman was a
canteen boy and he was not the employee of the Bank is
concerned, it is not disputed that the workman was working
as a canteen boy, but it is also not disptited by the party
no. 1 that the workman was engagerd by them purely on
casual daily wages basis intermittently, but without
continuity in service due to administrative exigencies. In
view of such admission it is clear that the workman was a
workman as defined in Section 2 (8) of the Act. It is also
found from the materials on record that though the
engagement of the workman was on daily wages basis
and was not an appointment to post according to Rules,
his engagement was not in any project. So, with respect,
I am of the view that the two decisions filed by the learned
advocate for the party no. 1 i.c. (2000) 5 SCC-531 (Supra)
and AIR 1996 SC-1565 (Supra) have no clear application
to the present case in hand.

9. On perusal of the materials on record, it is found
that the case of the workman is that he had worked
contirmmously from 20-3-2000 to 31-8-2003 on daily wages
and his services were oraily terminated we.f 1-9-2003 and
that he had completed 240 days of work in every calendar
year. Such claim of the workman has been denied by the
party no. 1, The case of the pary no. 1 is that the workman
was basically a canteen boy and he was also engaged in

.the Bank at times on casual basis on daily wages
intermittently and he had not completed 240 days of work
in the preceding 12 months of the alleged date of
termination i.¢. 1-9-2003 and he left the job of canteen boy
on his own volition.

It is clear from the evidence on record that the
engagement of the workman was without going throngh
the process of selection and not according to the Rules
and Regulations of appointment applicable to party no. 1.

10. Tt is to be mentioned here that for availing the
benefits of the provisions of Section 23-F of the Act, it is
necessasry for the workman to prove that he had
completed 240 days of work in the preceding 12 calendar
months of the date of the termination.

The Hon’ble Apex Court in number of decisions
including the decisions referred in the written statement
by the party no. 1 have been pleased to hold that the onus
lies upon the workman 10 show that he had in fact worked
for 240 days in the preceding 12 calendar months preceding
the date of termjnation and in absence of proof of receipt
of salary or wages or record of appointment, filing of an
affidavit by the workman is not sufficient evidence to prove
that he had worked for 240 days in a year preceding his
termination.

In this case, the workman at the time of examining
himself as a witness and so also during the hearing of the
case, except his evidence on affidavit did not produce any
other evidence in support of his claim. However, at the
time of submittizsig written notes of argument, he submitted
some Xerox copies of docurnents regarding his engagement
with party no. 1. Even if the said documents are taken for
consideration, the said document do not show that the
workman in fact had worked for 240 days in the preceding
12 calendar months of 1-9-2003. As the workinan has failed
to discharge the initial burden that he had worked for
240 days preceding the 12 months from 1-9-2003, the
alleged date of his termination from service, the provisions
of Section 25-F do not apply to his case. The workman has
not adduced any evidence to show that juniors to him
were retained by the party no. 1, though his services were
terminated. Rather, he has admitted that he was the only
person, who was engapged by the party no. 1 on daily
wages and there was no other workman on daily wages or
canteen boy in the bank, whiie, he was working there.
Hence, provisions of Section 25-G and 25-H of the Act are
also not applicable to his case,

In view of the facts and circumstances of the case
mentioned above, which are quite different from the facts
and circumstances of the cases referred in the
decisions,cited by the learned advocate for the workman,
with respect, I am of the view that the said decisions have
no clear application to the present case in hand. Hence, it
is ordered :

ORDER

The action of the management of State Bank of India,

Nagpur in terminating the services of the workman

Shri Namdeo Babaji Kadav w.e.f. 1-9-2003 is legal

and justified. The workman is not entitled to any

relief.

J.P. CHAND, Presiding Officer
¢ R, 28 9@, 2013
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New Dethi, the 28th January, 2013

$.0. 434 —In pursuance of Section 17 of the
Industrial Disputes Act, 1947 (14 of 1947}, the Central
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Government hercby publishes the Award (Ref. No. 19/
2009) of the Central Government Industrial Tribunal-cum-
Labour Court, Asansol as shown in the Annexure, in the
Industrial Dispute between the management of M/s.
Eastern Coalfields Limited, and their workmen, which was
received by the Central Government on 28-1-2013,

[No. L-22012/64/2008-IR (CM-ID)

B. M. PATNAIK, Section Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
ASANSOL

PRESENT :
Sri JAYANTA KUMAR SEN, Presiding Officer
Reference No. 19 of 2009
PARTIES:
The management of Dhemomain Colly. M/s. ECL, Burdwan
Vs.
The Gen. Secy.. KMC, Asansol (WB)
REPRESENTATIVES:

- Shri P K. Goswami,
Ld. Advocate

For the Management

For the union {Workman) : Shri A N. Suman,
[.d. Advocale

Industry : Coal Stale: West Bengal

Daied 20-12-2012
AWARD

[n cxereise of powers conferred by clause (d) of sub-
seetion (1) and sub-section (2A) of Section 10 of the
Industrial Disputes Act. 1947 (14 of 1947), the Govt. of
India through the Ministry of Labour vide its Order No.
1.-220:12/64/2008-1 R. (CM-11) dated 27-7-2009 has been
pleased 1o refer the following dispule for adjudication by
this Tribunal.

SCHEDULE

“Whether the action of the managemcnt of
Dhemomain Colliery of M/s. ECL in dismissing
Shri Rabidass from services we.f. 19-11-1999 is legal
and justified ? To what relief is the workman

concerned entitled 7

Having received the Order of Letter No. L-22012/64/
2008-1.R. (CM-I1) dated 27-7-2009 of the above said
reference from the Govt. of India, Ministry of Labour, New
Delhi for adjudication of the dispulc, a reference case No.

19 of 2009 was registered on 20-8-2009 and accordingly an
order to that effect was passed to issue notices through
the registered post to the parties concerned directing them
to appear in Lhe court on the date fixed and to file their
writicn statements along with the relevant documents and
a list of witnesses in support of their claims. In pursuance
of the said order notices by the regisicred post were sent
to the parties concerned.

On perusal of the case record, it has been found that
St A. N. Suman, Ld. Advocate for the workman, has prayed
for the closure of the case as the workman has already left
India and working in Kuwait. Since the workman has lefi
India and working at Kuwait, it scemns that he has no more
interest now to proceed with the case. Hence, the case is
closed and accordingly an order of “No Dispute Award”
is hereby passcd. '

ORDER

Let an “Award™ be and the same is passed as “No
Dispute” existing. Send the copies of the order to the Govl.
of Tndia, Ministry of Labour, New Delhi for information
and necdful. The reference is accordingly disposed of.

JAYANTA KUMAR SEN, Presiding Officer
% faweft, 31 S99, 2013
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New Delhi, the 31st January, 2013

$.0. 435.—Whereas the Central Government is of
the opinion that an industrial dispute exists between the
employers in relation to the management of National
Aviation Company of India Ltd. and their workmen in
respect to the schedule annexed;

And whereas the disputc involves questien of
national importance and is of such nature that the
gstablishments of National Aviacion Company of India
Limited situated in more than one Stzte are likely to be
interested in, or affected; '

And whereas the Central Government is of the
opinion that ihe said dispute should be adjudicated by a
National Industrial Tribunal;

And whereas the Central Government, in exercise of
powers conferred by Section 7B of the Industrial Disputes
Act, 1947 (14 of 1947) hereby constitutcs a National
Industrial Tribunal with the Head Quarters at Mumbai and
appoint Justice Gauri Shanker Sarraf, presently Presiding
Officer, CGIT No. 1, Mumbai as its Presiding Officer and in
exercise of the powers conferred by sub-section 1A of
Section 10 of the said Act, hereby refers the said Industrial
Dispute to the said National Industrial Tribunal for
adjudication. The said National Industrial Tribunal shall
give its award within a period of six months.

SCHENLE

“1. Whether the notification dated 29-8-1960 issued
by the State of Maharashira notifying the ‘Air India
International Employees Service Regulations’ and other
Service Rules under the provisions of clanse (b) of the
proviso to Section 9-A of 1.D. Act, 1947 has lapsed on
account of Repeal of Air Corporations Act, 1953 by Air
Corporations (Transfer of undertakings and Repeal) Act,
1994 and eflect of such repeal on the said notification ?

2. What is the legal implication/effect of
amalgamation of erstwhile Air India Ltd. (Transferor No. 1
Company) and erstwhile Indian Airlines Ltd. (Transferor
No. 2 Company) with M/s. National Aviation Company of
India L.td. (Transferee Company) effective from 27-8-2007
on the Notification dated 29-8-1960 issued by the
Government of Maharashtra, though the Appropriate Govt.
for the establishments of erstwhile Air India Ltd. and
erstwhile Indian Airlines Ltd. and now M/s. NACIL under
the provisions of LD_ Act is Central Government ?

3. Whether the action of the management of M/s.
NACIL in not making the regular payment of monthly
salary/wages to the workmen on the last working day of
the month, as per settled practice and usages is a breach
of Section 9-A read with item Nos. 1, 3 and 8 of the Fourth
Schedule of LD. Act, 1947 ? To what relief are the workmen
entitled and what other directions are necessary in the
matter 7 :

[No. L-11012/44/2009-IR (C-D)]
M. K. SINGH, Section Officer
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