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(Other than the Ministry of Defence)

fa=t wae@
(T fawm)
(fé srqumt-2)
T fieelt, 20 STRER, 2016

HLIM, 2147 —H50d TWHR, TN (T & IMEHE JasH & fag wawn) =24, 1976 & fam 10 &
ST (4) & FTRO W, ToE AU ® $EF SUR Yooh IR WHIges Wi & oidfe e || e
() , SR, foraeh 80 wfdera @ eifues sewnfeal 3 &t 1 srefgnms 9 ura ¢ foan 7, 1 sifergfed et @ |

[ 9. 3-11017/1/2015-TE. (fe=i-2)]
Hroiwes, Tgad 3w (TsTm)
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MINISTRY OF FINANCE
(Department of Revenue)
(HINDI SECTION-2)
New Delhi, the 20th October, 2016

S.0. 2147.—n pursuance of Sub-rule (4) of Rule 10 of the €éfi Languages (Use for Official Purposes of the
Union) Rules, 1976, the Central Government heredtifies Commissionerate of Custom (preventive), Jagar, under
CBEC, D/o Revenue, where more than 80% staff bageired the working knowledge of Hindi.

[F. No. E-11017/1/2015-AD (Hindi-2)]
MIMANSAK, Jt. Director (OL)

iTHeR, ek TITeRTEm qeT U9 Hare

(‘wmitHen 3T wivreror fawam)

T feeeft, 17 TRSR, 2016
I3, 2148 —Fva [T ALHIT TAGET [doet! (AT Iferd STIAT ATea, 1946 (1946 Fr stterfaaT
AT 25) AT 9T 6 % ATT IT5d 1T 5 1 STLTT (1) FTT T Thdl HT TN Fd g0 gRAToT IT7
T, T2 FA9RT 3 sreer st 20/09/2016-3usiars i 04, srFzaw, 2016 SER1E ZT ITH TgAfd
T AT F T2 AT F st off A ATee, A Tgaar § gatad T8 A7 27 ga7 fae
AT 261 faT® 27.07.2016 | ATLAT IvL HiZaT T &mer 328/506/120-FT F SiavTd I<h TILTe | Hafad
TATET, TS ST U= AT T Hoqage § fohy 70 Tl STIerert & STeauur & o for faeet faere

ITE TITIAT & HEEAT I TRAT 37T STTEHRTIAT T FAedT< S907 AT 57 § FIdl 2

[W1. §. 228/52/2016-TaTEl-11]
2l M. A IR i geuem, 39 afed

MINISTRY OF PERSONNEL, PUBLIC GRIEVANCES AND PENSIO NS
(Department of Personnel and Training)
New Delhi, the 17th October, 2016
S.0. 2148 .—n exercise of the powers conferred by sub seqtigrof Section 5 read with Section 6 of the
Delhi Special Police Establishment Act, 1946 (Act 25 of 1946), the Central Government with the €&mm of State
Government of Haryana, Home Department, Chandigiién Order No. 20/9/2016-3HGI dated tH2 day of October
2016 hereby extends the powers and jurisdictiath@imembers of the Delhi Special Police Establisiirt@ethe whole
of the State of Haryana for investigation of cale Ro. 261, dated 27.07.2016 under Sections 328, 520-B, of the
Indian Penal Code, 1860(Act No. 45 of 1860), reget at police station Rai, District Sonipat, Haygertaining to
the Dope Test of Sh. Nar Singh Yadav, Internatidiegstler and attempts, abetments and conspiraciesation to or
in connection with the offences arising out of aboventioned FIR and any other offence or offencesmitted in the
course of the same transaction or arising out@fttime fact or facts in relation to the aforesagkc

[F.No. 228/52/2016-AVD-I1]
Dr. B.V. R.C. PURUSHOTTAM, Dy. Secy.

T fieelt, 17 STRER, 2016

WIM2149.—Bh% IR UAGERT &8 UGl WiEdl, 1973 (1974 & MRA &, 2) F aRT 24 $T IWIRT (8)
ERT e WRRAl &1 JAN &< §Y golerie Sw el W (el fORw gfor weroenm (Widiens) R wRenfua
URRIRTIUH 8 @ AMal ¥ J1 (i) STR™AT 220 2012 § 0001 /TS, SV, 3 ool (i) ofRE 220 2012 §
0002 / AdIaTTE, M-IV, 73 feeell (i) SR 220 2012 $ 0003 /¥HdleME, 3R-1V, 7T faeell § SuRed e den g™
I UG 3 AMEl H el / RO BT FAIeT B B folY 3 SRAT W, AR Afadd i SHd HiS A
g e, sffga a1 S9! Mgfad @1 arig & 39 al & oy serar ITa! |y TU q9ell & FUe ad, o A gl
71, fRy die afeiee & w0 ¥ g ol 3|

[ H. 225/04/2016-TaEI-1]
TA. . M, 7R FEa



[9r 11—@vE 3(ii) ] AT bl TSI @ SHISX 29, 2016/T(dR 7, 1938 4731

New Delhi, the 17th October, 2016

S.0. 2149.—n exercise of the powers conferred by sub-secf®)nof section 24 of the Code of Criminal
Procedure, 1973 (Act No. 2 of 1974), the Centravé&pment hereby appoints Shri Anurag Khanna, Sehiwocate
and his Junior Shri Nipun Singh, Advocate as Spé&uiblic Prosecutor for appearance in NHRM groupasfes viz (i)
RC 220 2012 E 0001/CBI, EOU-IV, New Delhi (i) RQ®22012 E 0002/CBI, EOU-IV, New Delhi (iii) RC 22012
E 0003/CBI, EOU-IV, New Delhi by Delhi Special R Establishment (C. B. 1.) in the High Court oflidature at
Allahabad and appeals/revisions or other mattensi@cted therewith and incidental thereto for aquedf three years
from the date of appointment or disposal of the@srusted to the counsel whichever is earlier.

[F.No. 225/0a15-AVD-I1]
L. P. SHARMA, Under Secy.

IUH AT HTH, T 3 qraeTiaeh fSdar §a<g
(@Ter six grEsti=e faa=or fasmD)
< feett, 14 srqae, 2016

F1AT. 2150.—F7=lT TCHTT TSAATHT (FF F TEhRT TreE1 & forg s=wr) fzw, 1976 & = 10 % 3w
9 (4) F SIqaor § ITFEFAT HIEA, G ST ATas+a a0 HATAT (G S qrasiiaah =aaqeor &9 &
germataE AT Feferfaa wrates, Sras 80 wiaed & sffars FH=riges 7 Bl &7 F1aarg® J19 I F:7
foram 8, & oo § arfagfea et g -

1. T @Ter ﬁ'rrq',
IEELEIRIERREC Ry
T WP, ST, FTATETT,
T (A7) 814112
[. $-11011/1/2008-f&1]

LT FHTT ATACS, TIFT qfoa

MINISTRY OF CONSUMER AFFAIRS, FOOD AND PUBLIC DISTR IBUTION
(Deptarment of Food and Public Distribution)
New Delhi, the 14th October, 2016

S.0. 2150.—n pursuance of Sub-rule (4) of rule 10 of the €i language (use for official purpose of the
Union) Rules, 1976 the Central Government herehifie® the following offices under the administregicontrol of
the Ministry of Consumer Affairs, Food, and Puléstribution (Deptt. of Food and Public Distributlp where of
more than 80% of staff have acquired the workingvkedge of Hindi :

1. Food Corporation of India,
District Office, Deoghar,
Deo Mansion, Jagritinagar, Karnibagh,
Deoghar (Jharkhand) -814112

[No. E-11011/1/2008-Hindi]
SURESH KUMAR VASHISHTH, Jt. Secy.
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ST HHreA, S faeRma 3 T Wt e
T faet, 4 STRER, 2016

R, 2151, —H51F TR, T (FF & MEHE FASH o faw w&am) 24, 1976 (I denfed, 1987)
% M 10 & 3U-F (4) & STER0 °, =T 5o 3, 7€ fRoeht & frafafea wmafea g 80 wfaera @ sifusws

e 3 fewdt 1 e T W Y o €, i TasgRl Sl el €

et T Yeqvn, S Set ST, fer 2, Yee |
[H. -11011/16/2015-f6<1]
&, . . Afemferiia, e Teiesr T TSTH 79
MINISTRY OF WATER RESOURCES, RIVER DEVELOPMENT AND GANGA REJUVENATION
New Delhi, the 4th October, 2016

S.0. 2151.—n pursuance of Sub-rule (4) of Rule 10 of the €&éfi Languages (Use for Official Purposes of the
Union) Rules, 1976 (as amended in 1987), the Cef@awernment hereby notifies the following officé Gentral
Water Commission, New Delhi, wherein more tha#83aff have acquired the working knowledge of Hind

Hydrological Observation Circle, Central Water Coisgion, Maithon Dam, Dhanbad.

[No. E-11011/16/2015-Hindi]
K. M. M. ALIMALMIGOTI, Economic Adviser and InchamgyOfficial Language

o TG AR WA
T feoeft, 13 7RISR, 2016

WHLIM, 2152, 3AEfTeh foarg fuf@m, 1947 (1947 1 14) HT 9R 17 & R0 | S TR $RET2
e e Rad U o & Yeuds & Gag ekl 3R S wHeRl @ s, oey § e oiifies faag o
e TR SAifiTen Aol T 90 e, SEaSER & que §ed (Heienddn) E. 116/2012 i Yo wLdt
2, S S RN 1 07.10.2016 1 I g o |

[T, Te-42012/27/2012-3TEAR (E19)]
. . AU, S5k SAH

MINISTRY OF LABOUR AND EMPLOYMENT
New Delhi, the 13th October, 2016

S.02152.—In pursuance of Section 17 of the Industrial DisgufAct, 1947 (14 of 1947), the Central

Government hereby publishes the Award [I.D. RefG(TA) No. 116/2012] of the Central Government Initiias
Tribunal-cum-Labour Court, Ahmedabad now as showrthie Annexure, in the Industrial Dispute betweba t
employers in relation to the management of thetlitetof Plasma Research & others and their workmdrich was
received by the Central Government on 07.10.2016.

[No. L-42012/27/2012-IR (DU)]
P. K. VENUGOPAL, Desk Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-C UM-LABOUR COURT,
AHMEDABAD

Present :

Pramod Kumar Chaturvedi,
Presiding Officer, CGIT-cum-Labour Court,
Ahmedabad,

Dated 28 September, 2016
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Reference: (CGITA) No. 116/2012

1. The Administrative Officer,
Institute of Plasma Research,
Near Mother Dairy, Village Bhat,
Gandhinagar (Gujarat)

2. M/s. D.B. Enterprises,
1% Floor, Shivam Complex,
Near Vegetable Market, Sector — 6,
Gandhinagar (Gujarat) ...First Party

Vis

Shri Parmar Dixit Vinodbhai,
R/o K J Kadiya’sChawl, Civil Road,
Baliya Limbadi, Shahibagu,

Ahmedabad (Gujarat) ...Second Party
For the First Party : Shri K.V. Gadhia
For the Second Party : None

AWARD

The Government of India/Ministry of Labour, Newbieby reference adjudication Order No. L-42012201/2-
IR(DU) dated 30.07.2012 referred the dispute fgudidation to the Industrial Tribunal, Ahmedabaduj&at) in
respect of the matter specified in the Schedule:

SCHEDULE

“Whether the action of the management of M/s. EBterprises Contractor of Institute of Plasma Resga
Village Bhat, Distt. Gandhinagar in terminating $exrvices of Shri Parmar Dixit Vinodbhaiw.e.f. ZB2010
is justified? If not, what relief the workman istigled to?”

1. The reference dates back to 30.07.2012. Noticeg werved to both the parties on 30.10.2012 to appea
21.11.2011. First party The Administrative Offidestitute of Plasma Research,Near Mother Dairy,lagg

Bhat,Gandhinagar (Gujarat) submitted vakalatpakta £ of his advocate Shri K.V. Gadhai Associated08.03.2014
but the second party as well as first party noe&pite personal service by way of registered pioshdt appear and
have not filed their response even after a laps@wf years. On 07.01.2016, last opportunity wasgito both the
aforesaid party to submit their response on 17@%2but to no result even after giving one moree ditat is

26.09.2016. Thus it appears that the second pastkman is not willing to prosecute the case andeappto have
settled the dispute with the first party no. 2.

2.  Thus the reference is decided as not pressed anddtion of the management of M/s D.B. Enterprises
Contractor of Institute of Plasma Research, Vill&at, Distt. Gandhinagar in terminating the sezsiof Shri Parmar
DixitVinodbhaiw.e.f. 26.07.2010 appears to be fiediin the absence of the response of the parties.

P. K. CHATURVEDI, Presiding Officer
T feeeft, 17 TRSR, 2016
13102153, 3TENfiTen foamg sfuf@m, 1947(1947 1 14) &1 91 17 & S0 H Hsd THR 59 2 T
HT fafiee & yEuas & Hag FESe 3R 3 SHeR % o, ey § ke sl faar § e=id Wen
Sieifirr SAfueRor Td S =, AR % gEe (Hed R G, 13/2016) 1 YHIG FE T, SRS R 6
17.10.2016 <! Ul G3T o7 |
[€. TA-42011/11/2016-3TE3R ()]
. . AU, 56 SAH

New Delhi, the 17th October, 2016

S.0. 2153.-n pursuance of Section 17 of the Industrial DisguAct, 1947 (14 of 1947), the Central
Government hereby publishes the Award (1.D. C.R. N8J2016) of the Central Government IndustriabUrial-cum-
Labour Court, Bangalore now as shown in the Annexiur the Industrial Dispute between the employerelation to
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the management of the JAS Toll Road Co. Ltd. aed thorkman, which was received by the Central Gorent on
17.10.2016.

[No. L-42011/11/2016-IR (DU)]
P. K. VENUGOPAL, Desk Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIUBNAL- CUM-LABOUR COURT,
BANGALORE

DATED : 03 OCTOBER, 2016
PRESENT : Shri V. S. RAVI, Presiding Officer
C. R. No. 13/2016

| Party Il Party
The Organising Secretary, The Management,
Bangalore North Industrial Workers Union (CIU), MVAS Toll Road Co., Ltd.,
CITU Office, No.182/1, % Cross, Kulemepalya, NH-4, Opp, KBDL,
near St. Mary's Convent Kalyan Nagar, T. Nelamdaga
Dasarahalli, Bangalore — 560 057. Bengaluru — 58212

AWARD

1. The Central Government vide Order No.L-420112016-IR(DU) dated 29.03.2016 in exercise of the @@w
conferred by Clause (d) of Sub-Section (1) and Setion2(A) of Section 10 of Industrial Dispute,d®47 has made
this reference for adjudication with following Sclude :

SCHEDULE

“Whether the retirement age of Shri Vasudev Raj R&s8 of 60 and his termination at the age of &8ry is
legal and justified? If not, to what relief thepdipant Shri Vasudev Raj Rao entitled to?”

2. After the receipt of the reference, the mattes been registered on the file of this Tribunal aatices have been
sent for both parties. Served RPAD card for | ya€ceived, | party called absent. On behalf of thParty Sh.
Santosh Kumar. K, , HR & Admn for JAS Toll Road s®at.

3. On perusal of records already notices have bBeahand, the said notices have been served totihetparties
and the RPAD acknowledgment cards have been ratéiyehis Tribunal. Hence, it is found that ingpdf giving
sufficient and adequate chances by issuing notitéearing to T party, the T party has not made any appearance.
In such circumstances, the matter is posted f@ipg#\ward, after the perusal of entire recordsugta on record.

4.  Further, from the above mentioned circumstaritegyuld be very much clear, in the present matteat the T
party has no interest to contest the present mansgite of the service of notices of hearing &bto the T party. It is

for the ' party to make out a case thdtgarty is entitled to the above mentioned benefitd that the management
has done a mistake by denying the said benefitgh&uy on behalf of the"2 party, Mr.Santosh Kumar, H.R and
Admin. Manager, of the"? Party, has appeared before this Tribunal and @mdported that, the"? party has not
violated any provisions of the Rules and also,aalsegranted all the legitimate benefits to tfigparty and also, as per
the provisions of law, the relevant benefits hagerbgranted by the"2Party. Under the above mentioned special
circumstances and peculiar facts, this Tribunalasstrained to pass appropriate award, after thespeof material
available on record.

5.  Since no appearance has been made and alsostdément has not been filed and furthecase has been
made out by | party and the present referenceohBsto be rejected for non- prosecution. Theref keeping in
view the conduct of | party in, not appearing befthis Tribunal, even though notices have been serthe i party
by way of RPAD and the conduct df 1Party in not filing claim statement, in suppofttioe said reference, it is
crystal clear that the | party is no more intergste prosecuting the claim against Il party. le tlesult and also in
above mentioned facts and situations, it has thdbe the present reference has to be rejectedndioprosecution and
no useful purpose will be served in keeping thegedings any more pending. Hence the followingrdwa

AWARD
Reference is dismissed for non-prosecution.
Dictated, transcribed, corrected and signed bym&° October, 2016
V. S. RAVI, Presiding Officer
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T feoeft, 17 TRSR, 2016

HL3. 2154, 3Eifien foarg sifufem, 1947 (1947 1 14) &1 €W 17 & RO ¥ H=9 TR @R
ofiere SrdgeRt Al (H) & yeuad & Heag sl Sk ST wuerl & |, sy o ffe siifies foar §
FET WEHN A AEo U6 99 e, s & g9 (Hed G 26/2011) 1 GHIRE w B, S S
TR A1 14.10.2016 1 I 3T 1 |

[§. TE-42025/03/2016-3TER (E19)]
. . AU, 56 SH

New Delhi, the 17th October, 2016

S.0. 2154.—n pursuance of Section 17 of the Industrial DisguAct, 1947 (14 of 1947), the Central
Government hereby publishes the Award (I.D. No.2@61) of the Central Government Industrial Tribuoain-
Labour Court, Lucknow now as shown in the Anneximehe Industrial Dispute between the employereelation to
the management of the Babasaheb Bhimrao Ambedkaetdity (C) and their workman, which was receivgdthe
Central Government on 14.10.2016.

[No. L-42025/03/2016-IR (DU)]
P. K. VENUGOPAL, Desk Officer
ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR C OURT, LUCKNOW
PRESENT : RAKESH KUMAR, Presiding Officer
I.D. No. 26/2011

BETWEEN :

Sri Anand Kumar S/o Sri Gaya Prasad & three others.
C/o Sri Parvez Alam, Labour Law Advisor

R/o 283/63 Kha, Garhi Kanora (Premwati Nagar)

PO Manak Nagar, Distt. Lucknow-2

AND

1. The Registrar,
Babasaheb Bhimrao Ambedkar University (C)
Vidhya Vihar,Raebareli Road,
Lucknow-226025

2. Sri Samir Kumar Dixit
Garden Inspector
Babasaheb Bhimrao Ambedkar University ( C)
Vidhya Vihar, Raebareli Road,
Lucknow-226025

AWARD

1 The present petition has been filed by the workmdergnd Kumar & others under section 2A of the IAat.,
against alleged termination of their services leydpposite party management. The matter has bgedieated by my
Learned predecessor/Hon’ble Judge vide award @&1€X1.2014. The management was directed to paydRddcs as
compensation to each of the workmen for their matidlation of Section 25F of the I.DAct. The awavds notified by
Govt. of India.

2 The management vide its application dated 13.08.2@Huested to recall the aforesaid award. Objectio

behalf of the workmen has also been filed. Afteingdhrough the record, in the light of the argumtsesxdvanced by
both the parties, the award dated 20.01.2014 wealled by me vide order dated 13.08.2015 on themgay of

Rs.2000/- as cost. The cost was deposited by tiragesnent in the form of DD, then |.D. 26/2011 wagved to its

original number.

3 As per claim statement W-I dated 10.20.2011, tloekmen Anand Kumar and Suresh Kumar Kanaujia have
stated in brief that they were appointed as Gardnder the subordination of the opposite party 8/98.08, Sri Ram



4736 THE GAZETTE OF INDIA: OCTOBER 29, 2016/KARKA 7,1938  [RRT II—SEC. 3(ii)]

Karan was appointed on 3.09.07 as Gardner wherdgaRafesh Kumar Sonkar was appointed on 02.01.2896
Security Guard and all the workmen had worked caatiisly for more than 240 days. It has further betated in the
claim statement that the opposite party did notfpdywages rather it used to pay less sum and wherkmen asked
for full wages the opposite party got annoyed arthinated their services orally on 30.01.2010 withgiving any

notice, nor notice pay in lieu thereof. It was gre®lation of Section25F of the I.D. Act.

4 The applicants have emphasized that several otloekmen junior to the applicants have been retaized
opposite party has engaged some new faces alsdtedtetermination which amount to violation ofcsien 25 G and
Section25H of the 1.D. Act. With the aforesaid mlesys the petitioners have prayed for declaratibthe aforesaid
termination as illegal and relief for their reirtstaent with consequential benefits including baelges etc. have also
been sought.

5. The management has filed written statement M-5 aihahe allegation of the claim statement have lwsmed.
The management has pleaded that the applicantswveorlare not covered under the definition of “workihander
Section 2(s), and more over the opposite partyotsan industry as defined under Section 2(j) of Itie Act. The
management has referred to the pronouncement dbledBupreme Court in AIR 1963,SC 1873.

6. The opposite party has clearly denied the appointroé the workmen at any point of time, but it Haeen
mentioned in the written statement that the workmene engaged through an agency viz Good Housirgpikg, to
carry out the sewage and cleaning work, no paymeist ever made to the petitioners by the Institutoactly, the
agency was paid by the University and thereaftarséd to make payment to the workmen. The managehzen
requested to reject the claim statement with heamgy. Several annexures have been enclosed aldhghei written
statement. The petitioners while denying the maict§ mentioned by the opposite party, have filgdinder W-6
wherein the pleas taken in the claim statement heen reiterated. Certain documents have been edragngwith
rejoinder. The workmen have filed affidavit of mand Kumar as W-7, W-8 of Sri Suresh Kumar Karaoi-9 of
Sri Ram Karan Yadav and W-10 of Sri Rajesh Kumagvidence. The management did not bother to cressii@e
them.

7.  After recall of the previous award dated 20.01.20d@portunity for cross examination of workmen \egBes
was provided by me, copy of rejoinder and workmeidence was also furnished to the opposite parher&after
several dates were given, adjournment applicatiaved by the opposite party, was also allowed buthee the
witness adduced by the workmen was cross examigethd opposite party, nor any oral evidence/affidavas
furnished by the opposite party. However, at theetiof argument learned AR of both the parties vpeesent in the
court. Both the parties have been heard thorougihlisngth and record has been scanned.

8. Learned AR for the workman relies upon the follogvRulings;
1. (2004(100)FLR 109) State of UP and PO, Labour CAgta and another (Allahabad High Court).
2. (2008 (119)FLR 937 State of UP and PO, Labour Céwgta and another (Allahabad High Court).

3.  AIR 1978 Supreme Court 549 467 Bangalore Watgpy and Sewerage Board vs. A. Rajappa and
others.

2001 (88)FLR 508, Supreme Court Deep Chandftate of U.P. and another.
2004(103)FLR 146) N. Santosh Hegde vs M/s Podlresatre, Hon’ble Supreme Court.
State of UP vs Charan Singh in Civil appeal I8820f 2007 Hon'ble Supreme Court dt. 26.03.2015.

Civil Appeal No. 1020 of 2011 Raj Kumar vs Qiter of Education & others Hon’ble Supreme Coutt. D
13.04.2010

N oo g A

9. Learned AR for the opposite party submits thataheve Rulings do not apply to the matter in issue.
10. Learned AR for the opposite party refers followRglings in support of its case;
1.  (1997)11 SCC Choksi Tube Company Ltd., vs Unioindfa and others, page 179

2. 2009(13) SCC, International Airport Authority ofdia vs International Air Cargo Workers Union, page
374.

AIR 2002 SC, Municipal Corporation of Greater Murm¥da K.V. Shramik Sangh and others, page 1815.

4.  Civil Appeal No. 10605/10 GM Bengal Nagpur Cottors Bharatlal & Anr, Hon'ble Supreme Court,
judgment dated 14.12.2010
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11. Learned AR for the workman refutes strongly witle ubmission that the above Rulings do not applth¢o
present case. Arguments and objections of bottpéindes are being analysed in the light of the pumtement of
Hon’ble Court.

12. The learned representative of the workman bbmited that the workman has proved the pleadmade by it
in the statement of claim; whereas the managenamnfdiled to prove the same through oral evidence.

13. Per contra, the learned authorized represeatati the management has submitted that the workumeter

dispute were never appointed by the managememaiddhey were being engaged through an agencytterdiance
of the workmen were taken by the said agency, whggd to submit the bill for payment before the agement. He
has also submitted that the engagement of the wamkwas through the agency in pursuance to the teratee,

followed by a contract between the agency and theagement.

14. | have given my thoughtful consideration to thel contention of the parties and scanned ergiviglence
available on record documentary as well as oraledsol award dated 20.01.2014 passed by my leameelégessor.

15. Having gone through the case file and ordeetslitetranspires that the workmen filed their agaidence in form
of their respective affidavits, during the tenufary learned predecessor years back i.e. on 0®03.2The opposite
party was absent on the said date; and thereadtex turned up either to put its appearance befiseot to move any
adjournment, which led to closure of opportunity dmss-examine the workman’s witnesses vide orddgedd
10.05.2012 and date was fixed for opposite paeyislence on 21.06.2012. The opposite party agaled either to
adduce its evidence or to put up its appearanaarddfis Tribunal on several dates; and accordjriy10.2012 was
fixed for arguments vide order dated 23.08.2012heWthe management of Ambedkar University did oot up on

several dates i.e. 18.10.2012, 23.11.2012, 16.03,201.03.2013, 22.04.2013, 04.06.2013, 26.07.2093)9.2013,
17.10.2013, 02.12.2013 and 16.01.2014 only argwrnarthe authorized representative of the workmas aeard and
file was reserved for award on 16.01.2014; and raegly, the award dated 20.01.2014 was passedhibyTribunal

and the same was sent to the appropriate Governnedetring the case, for notification in the gaeetvhich in turn

notified the same vide notification dated 19.02£2010n receipt of copy of notification, the officé this Tribunal

forwarded the copy of the award along with copga#ette notification vide letter dated 17.07.2014

16. When the management of the Ambedkar Universitgived the award dated 20.01.2014, which diretited
management to pay compensation to the tune of Rac o each of the workman, it moved an applicatiated
13.08.2014 to recall the ex-parte award dated 28004, which was allowed on the payment of cosaf2000/- vide
order dated 13.08.2015. When the cost was paithbymanagement, the present industrial disputevedvon its
original number vide order dated 23.09.2015 and ritamagement was extended opportunity to cross-ewarhie
workman’s witnesses on 24.09.2015.

On 24.09.2015, all the workmen and authorizedasgmtatives of the workman as well as managemaatsere
present; and the authorized representative of tmeagement received copy of the rejoinder and afiislafiled by the
workmen; but did not cross-examine the workmen,cWhiead to fixing next date for cross-examinatidntize
workmen witnesses on 05.11.2915. On 05.11.20150w@gh all the workmen and their authorized repregeve were
present but the authorized representative of th@agement, neither turned up nor moved any adjountime
resultantly, when he did not turn up till 1.20 Piyas presumed that the management does not wanb$s-examine
the workmen’s witnesses and the management’s apptytto cross examine the workmen’s witness wased vide
order dated 05.11.2016 and next date 26.11.2015ixeas

On the next date 26.11.2015 the authorized reptatee of the management again failed to appetoréehis
Tribunal and simultaneously he also failed eitleemive any recall application to recall the ordated 05.11.2016 or
any adjournment or any application, which led wsake of opportunity of the management to addwcevitdence and
next date 12.01.2016 was fixed for arguments.

On 12.01.2016, the authorized representative efnlanagement was present but he again did not roye
application to recall the order dated 05.11.20&€)er he moved an adjournment, D-12, praying towadjthe case to
some other date as some important and relevantnugas, which were to be placed before this Tribunare not
available with him on that day. Accordingly, hisaper was allowed and the case was adjourned 22816 for
argument, at a cost of Rs. 200/- with an obsermatiat undue delay must be avoided, keeping in \iesvlong
pendency of the case, since 2011.

On 23.02.2016, again the authorized representafitke management did not turn up and next date31%5016
was fixed for arguments. On 16.03.2016, the aighdrrepresentative of the management was presensaught
time; and accordingly, 19.04.2016 was fixed. OrD42016 the authorized representative of the memagt again
failed to appear, nor moved any adjournment an@518016 was fixed for argument. Finally on 18.08&, both the
authorized representatives of the parties wereeptesnd oral arguments were heard.
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17. Thus, it is crystal clear that the managememnt &s authorized representative, Sri Rajan Mistuak the

proceedings in respect of present industrial vagually and did not bother to be sincere at atir Rost of the time
the authorized representative of the managemenhanegappeared nor moved any adjournment, which teed
embarrassing situation for the other party as wslithis Tribunal. However, it is noteworthy to riien that the

authorized representative of the workmen, Sri PaMlam, kept appearing before this Tribunal on edate; also the
unemployed workmen were present as and when thesepce was required.

18. Initially, when the management became reluctanthe judicial proceedings and stopped appeasinge
08.09.2011, my predecessor after waiting for alnmoste than two years delivered its award on 20@42 but the
management, managed to get it nullified by moving racall application before this Tribunal; and whéwe
management was afforded another opportunity thegatn started same tactic. Also, the managemdntat make
any attempt to get the orders, closing its oppdtjuto cross-examine the workmen’s witnesses oadduce its
evidence, recalled, which shows callous attitudthefmanagement to contest the present case nopaliously but
presently also. After reinstitution of the casee tmanagement was furnished copy of rejoinder anckmen’s
affidavit and was afforded opportunity to cross+ekee the workmen’s witnesses; but the managemeéeatlyfailed
not only to cross-examine the workmen’s witnesagisalso to adduce its evidence in support of ieagings, which
led its pleadings un-corroborated/not proved.

19. Hon'ble High Court, Allahabad i8004 (100) FLR 109 State of UP & another vs PregjdOfficer, Labour
Court, Agra & anotheihas observed as under:

10. For the reasons that the petitioner has failealestablish his case before the Labour Court anash
not given any evidence the stand taken by the etér was disbelieved. In view of the law laid doin
Shankar Chaudhary v. Brittania Biscuits Co. Ltd.,.\K. Raj Industries v. Labur Curt, Airtech Pvt. LtdVs.
State of U.P., and Meritech India Ltd. V. State &f.P., the case of party which has not discharged hi
burden of proof by given evidence will fail.

Further, Hon’ble High Court, Allahabad 2009 (123) FLR 201 Gyanendra Pal Singh & othersCane
Commissioner & otherlBas observed as under:

“6. Since no counter affidavit has been filed tilldate, the ground taken in the writ petition are
taken to be correct in view of the decisions rended in Choksi Tube Company Limited v. Union of India,
Naseem Bano v. State of U.P. and others.”

Moreover, the failure of the management to crossyéne the workmen’s withesses, made the evidehteeo
workmen, in support of their claim to be acceptaliton’ble Apex Court ir2006) 3 SCC 276 State of U.P. vs. Sheo
Shanker Lal Srivastava & othelgs observed thatHe statement of the witness, having not been conérrted would
be deemed to be admitted.”

20. Therefore, in view of the facts and circumsenof the case, observations of Hon’ble High Cand Hon'ble
Apex Court and discussions made hereinabove, Ifatoresidered opinion that the workmen have sucegéd prove
the averments made by them in their statementaifcby filing their affidavit; on the contrary theanagement of the
Ambedkar University failed to prove its pleadingdhgh a counter affidavit, making the claim of twerkmen
uncontroverted; and resultantly, | come to condushat there is no need to interfere with the agion drawn out by
my learned predecessor in her award dated 20.04, 2d1ich is on merit of the case.

However, keeping in view, long pendency of theegcdbe reluctance of the management to contegprément
case and making efforts to deprive the workmerhefftuits of the award dated 20.01.2014, it woukdjust that the
each of the workman be compensated with an enhasmoedint of Rs. 1.25 lac each instead of 1 lac asiged in
award dated 20.01.2014, within 10 weeks of theipatbn of the award, failing which the compensag@tbunt shall
carry interest @ 6% per annum

21. Award as above.

Lucknow
30" September, 2016.

RAKESH KUMAR, Presiding Officer
T feeeft, 17 3TN, 2016

132155, 3=l faars sifuf@m, 1947 (1947 1 14) &1 ¥R 17 & TR0 § H=19 TR FfHAfauet
HRAEH A(h Koell & oo & Hog Famhl 3R 37 HHaRl & a6, ey o e sfeifin fao § @<
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THR SArifieh Afeehior Ud 9 =rErerd- 1, feeett & voe (Fed | 329/2011) &1 IR hidl €, S S WHR
I 17.10.2016 i T 3T o1 |

[©. T-42011/17/2010-3TEAR (E19)]
. . AU, 56 S

New Delhi, the 17th October, 2016

S.0. 2155.-4n pursuance of Section 17 of the Industrial Disgufct, 1947 (14 of 1947), the Central
Government hereby publishes the Award (1.D. No./2@91) of the Central Government Industrial Triblboiam-
Labour Court No. 1, Delhi now as shown in the Arurex in the Industrial Dispute between the emplgyerrelation
to the management of the Municipal Corporation @lhD and their workmen, which was received by thent@al
Government on 17.10.2016.

[No. L-42011/17/2010-IR (DU)]
P. K. VENUGOPAL, Desk Officer

ANNEXURE

IN THE COURT OF SHRI AVTAR CHAND DOGRA, PRESIDING O FFICER, CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT NO.1, KARKARDO OMA COURT COMPLEX, DELHI

ID No. 329/2011

The General Secretary,

Municipal Employees Union,

Aggarwal Bhawan, G.T. Road,

Tis Hazari, Delhi — 110 054 ...Workman

Versus

The Commissioner,

Municipal Corporation of Delhi,

Town Hall, Chandni Chowk,

Delhi — 110 054 ...Management

AWARD

A reference was received by this Tribunal undetise 10(2)(a) read with clause 1(d) of the IndasDisputes
Act, 1947 from the appropriate Government videelelo.L-42011/17/2010-IR(DU) dated 11.10.2011hwillowing
terms of reference:

‘Whether the action of the management of Municipatporation of Delhi, in not regularizing the seas of
Shri Ranbir Singh & 3 others (as per list enclogediggal and justified? What relief the workmea antitled

to?’
2. ltis clear from the statement of claim thatrfexorkmen, as per details given hereunder, wereiagd by
Municipal Corporation of Delhi (management ):
Sl. Name and Father's Name Designation Date biate of | Present place of posting
No. Appointment | Regularization
1 Ranbir Singh, S/o Shri Surat Driver 01.10.1996 01.04.2004 Shahdara (South) Zone
Singh
2 Vijay Kumar, S/o Shri Deep Driver 01.10.1996 01.04.2004 Shahdara (North) Zong
Chand
3 Sarvesh Kumar, S/o Driver 25.09.1996 01.04.2004 Central Zone
Shri H.P. Sharma
4 Pramod Kumar, S/o Driver 12.09.1996 01.04.2004 Shahdara (North) Zone
Shri Mahender Singh
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3. Averments, as contained in the statement ofglaire that the workmen were taken on the job aly da
rated/muster roll workers and their wages were edstsed from time to time under the Minimum Wades, while
their counterparts doing the identical work, wesated as regular employees. Workmen herein wecaatging their
services with the management with unblemished aiaterrupted record of service. Workmen hereimensipposed
to have been regularized inservice from the dateitiil date of joining but the management hag/aabularized them
since the dates mentioned in para 2 above.

4. Non regularization of services of the workmaonirthe date of joining on the basis of on the pdstrivers in
proper pay scale alongwith allowances and non payrof salary to which the workmen are entitlecttoa principle
of equal pay for equal work is totally unjust andlafide and amounts to unfair labour practice. @hgon of the
management is in violation of Article 14, 16 arg{d of the Constitution of India.

5. Itis alleged that the management has not fraamgdules or regulation nor got it passed by URSCnoticed in
the official gazette for governing conditions of ster roll workers/part time seasonal workmen. Mdsanding
Orders under the Industrial Employment (Standingle®s) Act, 1946 are applicable to the workmeneimer
Workmen herein have not acquired status of a peemaemployee from the initial date of their regpecjoining into
the employment after completing 240 days of comtirudays of employment as provided under Model ditgn
Orders. Even otherwise, claimants have acquiratustof permanent employee after completing 240s dafy
continuous employment on regular basis as has hheldrby the High Court of Delhi in the case of idarKumar Vs.
Registrar, Delhi High Court.

6. The workman also served demand notice upon #wgagement vide communication dated 05.03.2009, hwhic
was duly received management and it is presumedthieasame was rejected due to adamant and norece
attitude of the management. Finally, prayer hanbmade for regularization of services of the wagkron the post of
driver with retrospective effect from the date ledit initial joining with the management .

7. Case was contested by the management, who Viléiten statement thereto, taking various prelimyna
objections, inter alia that the dispute has nomnbegpoused and reference has been made in a mealhanainner
without due application of mind. On merits, it Heeen denied that the workmen herein are entitesdkary in the pay
scale of Rs.4000-6000 (pre-revised) with usualvadioces as admissible under the rules from the ofiaitial
engagement as driver as Hon’ble Apex Court in geemf MCD Vs. Gauri Shankar clearly stated thatiaity wager
is entitled for his salary from the date of intimgagement and he will be entitled to pay scaleedisas regularization
as per regularization policy of the management.andjement has regularized services of the workmenghased
manner policy of regularization adopted by the ng@maent. As such, the workmen herein are not edtitbr
regularization from the date of their initial engagent.

8.  Against this factual background, this Tribunadevorder dated 20.03.2012 framed the followirsyés on the
basis of pleadings of the parties:

0] Whether there is no industrial dispute for wanft espousal by the Union or considerable of
workmen?
(ii) As in terms of reference

9. Management, in support of its case, examinedrSManbir Singh, Vijay Kumar, Pramod Kumar, Satves
Kumar and Surender Bhardwaj as WW1 to WW5, who$idaafits are EXx WW1/A to Ex.WW5/A respectively and
documents Ex.WW1/1 to ExWW1/11 and Ex.WW3/1 to\W#W3/3 were also tendered in evidence by them. all sh
be adverting to them in the subsequent paras whae@ing my conclusion.

10. Management, in order to rebut the case ofatbekman examined Shri S.C. Gupta, Administrativdicef as
MW1. He has also relied upon document Ex.MW1/1xdVBNV1/6.

11. | have heard Shri Abhinav Kumar, A/R for thaiiant and Shri Vishwajit Mangla, A/R for the maeagnt. |
have given my careful considerations to the argusmadvanced at the bar and cautiously perusedett@d. My
findings on issues involved in the controversyasdollows

Issue No.1

12. So far as the question of espousal in the ptesese is concerned, learned A/R for the manageimen not
seriously pressed this issue. It is clear thamfithe affidavit filed by Shri Surender Bhardwaj, B&V5/A that
workmen herein had approached their union foregshal of their grievance as is clear from paré theo affidavit.
Consequently, a resolution was passed in the ngeefithe union held on 20.02.2009, copy of whiclExsWW1/11,
which clearly shows that the case of the workmas espoused by the Municipal Employees Union. Tien® cross
examination of any of the witness examined by tleekwen herein on the point of espousal by the mamagt nor
the management has whispered even a single wahginaffidavit Ex. MW1/A regarding non-espousaltbé case. It
is, thus, clear from recital contained in the affid as well as Ex.WW1/11 that the case of the wmk herein was
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espoused by the union. It has been held by thebitomligh Court in the cases of Management_of M/stetl

Samrat Vs. Government of NCT of Delhi (2007 (1B&)T 290) that the workman are simply to allege anolve that

they have raised their grievance through their mrgind the expression espousal simply means thatispete of the
workman is adopted by the union as its own dispute large number of workmen have given their stpjoothe case
of the individual workman so involved in such digp Accordingly, it is held that this issue ofplite is decided in
favour of the workman and against the management.

13. Now, the next question is whether the workmeneim are entitled for regularization with retrosipee effect, i.e.
from the date of their initial appointment as pesdal standing orders. In this regard., it is appedp to refer to the
statements of WW1 to WW5 and affidavits of the woek herein are on the same lines as the avermemtsired in
the claim statement and it clearly shows that tleekmen, WW1 to WW4 are continuously dischargingrtileities
with the management since the date of their rebgeadates of joining of services with the managetmen
Management has regularized services of the workieestated in para 2 above, whereas regularizafigervices of
the workman was to be from the date of their ihlagagement or joining. It was strongly urgedbatalf of the
workmen that they are performing the same dutiegchwltheir regular counterparts are performing ahere is
substantial difference in their salary of suchylegted workers vis-a-vis regular drivers emplopgdhe management.

14. It is clear from perusal of Ex.WW1/1 that theriumen have approached the management againstotire n
regularization of their services and non-paymendifierence in their salary. There is specificareihce in the above
letter to the case of Harish Kumar Vs. RegistralhDHigh Court which deals with disparity in th@lary of workmen.
Further ExWW1/3 is acknowledgement of the saitbfeand Ex.WW1/4 is appointment letter of Shri BiarSingh.
Similarly letter of employment of Shri Vijay Kumas Ex.WW2/1 and Ex.WW?2/2 is his letter of regutation.
Similarly, ExX.WW3/2 is the appointment letter ofrSRramod Kumar and Ex.WW3/3 is his letter of regidation.
Letter of appointment and acceptance of Shri Prakwtar and office order Ex.W3/3 clearly shows thiale order
dated 25.05.2005, MCD has regularized serviceBeofibove Pramod Kumar.

15. Similarly, letter of appointment of Shri Safrésumar is Ex WW4/1 and Office order x.WW4/2 shatat he

was appointed as driver on daily wages initiallydgeriod of six months @ 0.80 paise per day andds called upon
to join CSE Department and posted at Shahdara Séogé. Later regularization of services of Shnv@ah Kumar

was done through Ex.WW4/3, which shows that vidieo01.08.2005.

Issue No.2

16. Now, question which arises for considerationvigether the workmen herein are entitled for regzddion of

their services from the dates of their initial dafeappointment or whether they are entitled faitler for equal pay
which their regular counterparts are getting i@ thanagement . Reliance was placed upon thetitlase'Umrala

Gram Panchayat Vs. The Secretary, Municipal Emgeyénion (MANU/SC/0354/2015). In this case aisorkmen

were appointed initially as casual/daily wage weoskand later on their services were regularizezfdifferent dates
in an arbitrary manner without following any policZlaim of the workman was upheld by the Hon'bighHCourt by

observing as under:

‘It is an admitted fact that the work which wéging done by the concerned workmen was the s&me
that of the permanent workmen of the appell®anchayat. They have also been working forilaim
number of hours, however, the discrepancy in tngrent of wages/salary between the permanenthend
non-permanent workmen is alarming and the sametbabe construed as being an unfair labour praci
defined under Section 2(ra) of the ID Act r/w BnNo.10 of the Fifth Schedule to the ID Act, whidh
prohibited under Section 25(T) of the ID Adturther, there is no documentary evidence predwn
record before the Labour Court which shows thae tpresent workmen are working less
or for lesser number of hours than the permaemployees of the appellant-Panchayat. Thusthen face
of it, the work being done by the concerned workmhas been permanent in nature and the Labout @su
well as the High Court have come to the right cosidn on the points of
dispute and have rightly rejected the contentof the appellant-Panchayat as the same amounts
to unfair labour practice by the appellant-Payahavhich is prohibited under Section 25(T) of tBeAct
and it also amounts to statutory offence on thet p& the appellant under Section 25(U) of theAEbx for
which it is liable to be prosecuted.

Further, Section 25(T) of the ID Act clearly statéhat unfair labour practice should not be eneged and

the same should be discontinued. In the presease, the principle "equal work, equal
pay" has been violated by the appellant-Panthagyathey have been treating the concerned workmen
unfairly and therefore, the demand raised by tspardent-Union needs to be accepted. The Hight©as
thus, rightly not interfered with the Award of theLabour Court as the same
is legal and supported with cogent and vadasons.
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In view of the reasons stated supra and in thehtligof the facts and circumstances of
the present case, we hold that the servifethe concerned workmen are permanent in nasimee they
have worked for more than 240 days in andde year from the date of their initiapamtment.’

17. Similarly, in Union of India vs. Dineshan K.KMANU/SC/0395/2008)where the question of equal fmxyequal

work was considered and similar view was takerhbiging that having due regard to the constititlanandate of
equality and inhibition against discriminationAnticle 14 and 16 of the Constitution. AS suchskoen are entitled
for equal pay when they were performing similardkof work.

18. Yet again in the case of Union of India Vs.d3hj Kumar Gond (MANU/SC/0769/2013), MCD vs. RamaMil
(MANU/DE/3969/2015) and MCD Vs. Smt. Krishna (MCIHIB966/2009) consistent view has been taken by the
Hon’ble Apex Court and High Court on the principlieequal pay for equal work which have been appled catena

of decisions, workmen were held to entitled toghee pay and allowances with their counterpart®peing similar
duties

19. There is no merit in the contention of the ngemaent that the workmen herein are not entitleddgularization
with retrospective date on the grounds that asvémeh post falls vacant, workmen are regularizeéguRarization is
not done till seniority list of such workmen is peged. Learned A/R for the management could netarity policy of
regularization so as to support his submission. n’ble High Court in the case of MCD Vs. Ram
Milan(Manu/DE/3979/2015) has dealt with the questd regularization wherein workman was workingchewkidar
since 1987. Plea of the management that the workm@s only employed on casual basis when thereneasgular
workman, as such, he was not entitled for salérggular workman as well as regularization waséd down by the
Hon’ble High Court by placing reliance on a numbgcases. It was also observed that the workmahnaincase were
performing same duties which permanent workmen vpenorming. He was also working for similar numbr
hours. However, there was discrepancy in the payroEmwages/salary between the permanent and nangremt
workmen, which was quite alarming. Accordingly,wits held that the workmen have worked for 240 daya
calendar year from the date of their initial appwient, which is clear from the evidence on recasl,such the
management was legally required to make servicesaf workers permanent.

20. In view of the ratio of the law discussed abwwvéhe various rulings relied upon by the workmenis held that

the workmen herein are entitled for regularizatadrtheir services like their other counterparts sdh@ervices have
been regularized by the management. Action oftbBagement in not regularizing services of ShriklRaBingh and

3 other workmen is held to be neither legal notifiesl. It is, further, held that the workmen hiexeS/Shri Ranbir

Singh, Vijay Kumar, Sarvesh Kumar and Pramod Kuararentitled for entire difference of salary on ghiciples of

equal pay for equal pay, alongwith all consequéiiimefits from the date of their initial appointmbie An award is

accordingly passed. It be sent to the appropriatee@ment, as required under Section 17 of thedimidl Disputes

Act, 1947, for publication.

October 3, 2016
A.C. DOGRA Presiding Officer
T feelt, 19 SRR, 2016
WIM2156 . 3MEifies foamg Afuf@m, 1947 (1947 1 14) 1 €W 17 & TR0 § H=519 TWHR e
e feurdde Wit & wauds & Heg ekl 3R S Sierl & d=, ey o fie siuifies foer § =i
THR STEfien Afuehor U 90 =IEeE-2, e & due (U | wisfengdi-2/101 ih 2014) 1 Fehi¥@ i 2,
S =T TR A 18.10.2016 T YT 3T 1 |

[T, T&-40012/70/2014-3TEAR (E19)]
. . JUFTITE, SWh AR

New Delhi, the 19th October, 2016

S.0. 2156.—+n pursuance of Section 17 of the Industrial Diggufct, 1947 (14 of 1947), the Central
Government hereby publishes the Award (I.D. Ref. R&IT-2/101 of 2014) of the Central Governmentustdial
Tribunal-cum-Labour Court No. 2, Mumbai now as show the Annexure, in the Industrial Dispute betwebe
employers in relation to the management of theamd?ostal Department, Tatnagiri and their worknmvaimich was
received by the Central Government on 18.10.2016.

[No. L-40012/70/2014-IR (DU)]
P. K. VENUGOPAL, Desk Officer
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ANNEXURE
BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL N O.2, MUMBAI
PRESENT : M. V. DESHPANDE, Presiding Officer
REFERENCE NO.CGIT-2/101 of 2014
EMPLOYERS IN RELATION TO THE MANAGEMENT OF INDIAN BST DEPARTMENT

The Superintendent of Post
Indian Post Department
Division-Ratnagiri

Ratnagiri

Maharashtra-415 612.

AND
THEIR WORKMAN

Shri Mahesh Jagnnath Surve
R/o. Nawdi (Bhandarwadi)
Tal. Sangmshwar

Distt. Ratnagiri
Maharashtra-415 612.

APPEARANCES:
FOR THE EMPLOYER : No appearance
FOR THE WORKMAN : No appearance
Mumbai, dated the 14September, 2016
AWARD

The Government of India, Ministry of Labour & Ermgment by its Order No.L-40012/70/2014-IR (DU), etht
25.11.2014 in exercise of the powers conferredlayse (d) of sub-section (1) and sub-section 2dfA$ection 10 of
the Industrial Disputes Act, 1947 have referredftiewing industrial dispute to this Tribunal fadjudication:

“Whether the action of the management of DepartnmdnPost in terminating the service of Shri Mahesh
Jagnnath Surve, Ex-Gramin Dak Sevak w.e.f. 21.02.28 legal and justified? If not, what relief the
workman is entitled to?”

2. After receipt of the Reference, notices weraassto both the parties. Acknowledgement of natiered on the
second party Workman is at Ex-4. Matter was adjedron several occasions for filing Statement air€lby second
party/ Workman. Neither second party/ Workman appeé before this Tribunal nor filed his Statemehtlaim.
Without Statement of claim, the Reference cannaldmded on merits and the same deserves to bésdistin Thus |
pass the following order:

ORDER
Reference stands dismissed for want of prosecution
Date: 14.09.2016
M. V. DESHPANDE, Presiding Officer/Judge
T feoeft, 19 TRER, 2016
HIA., 2157, 3AEifies foaame sifufem, 1947 (1947 1 14) 1 91 17 & A0 § SH51d WHR A=A
IR HRAWE Tt & Wauay & Hag FEivehl R 376 wHer % o, oy § ffe siEifie foee o
HET TSR SETh SAIHO TS 50 e, o= & gue (§e9 €. 2/2015) 1 GHIRE 6l €, S Ssid TR
T 19.10.2016 i T 3T o1 |

[€. TA-42011/109/2014-3TE3R (ER)]
o, . AU, R SAH



4744 THE GAZETTE OF INDIA: OCTOBER 29, 2016/KARKA 7,1938  [RRT II—SEC. 3(ii)]

New Delhi, the 19th October, 2016

S.0. 2157.—4n pursuance of Section 17 of the Industrial Disgufct, 1947 (14 of 1947), the Central
Government hereby publishes the Award (1.D. NoO2B) of the Central Government Industrial Tribuoatm-Labour
Court, Chennai now as shown in the Annexure, inltftistrial Dispute between the employers in refatio the
management of the National Textile Corporation Lashd their workman, which was received by the Geéntr
Government on 19.10.2016.

[No. L-42011/109/2014-IR (DU)]
P. K. VENUGOPAL, Desk Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL- CUM - LABOUR COURT,
CHENNAI

Wednesday, the"5October, 2016
Present :K.P. PRASANNA KUMARI, Presiding Officer
Industrial Dispute No. 2/2015

(In the matter of the dispute for adjudication undeause (d) of sub-section (1) and sub-section) 2fSection 10 of
the Industrial Disputes Act, 1947(14 of 1947), edw the Management of National Textile Corporagon their
workman)

BETWEEN :

1.  The Joint Action Committee of NTC : S'Party/f' Petitioner Union
Showroom Employees Union (BMS, CITU & INTUC)
No. 381, CITU Building
Anuparpalayam
Coimbatore-641009

2. Bharathiya Entyce RMD Showroom : st Party/2¢ Petitioner Union
Employees Association

3. National General Employees Union (CITU) : s' Rarty/3 Petitioner Union

AND

1. The Executive Director : "dParty/£' Respondent

National Textile Corporation Ltd.
Southern Regional Office

NTC House, PO Box No. 2409
35-B, Somasundaram Mills Road
Coimbatore-641009

2. The Deputy General Manager : "I party/29 Respondent
National Textile Corporation Ltd.
Retail Marketing Division
Southern Regional Office
NTC House, PO Box No. 2409
35-B, Somasundaram Mills Road
Coimbatore-641009

Appearance:
For the 1 Party/f! 2% & 3" Petitioner Union : B. Rajagopal, K. Sathiyamurihilvocates
For the 2 Party/f' & 2" Respondent : M/s. T.S. Gopalan & Co., Advocates

AWARD

The Central Government, Ministry of Labour & Emypheent vide its Order No. L-42011/109/2014-IR (DU)
dated 22.12.2014 referred the following Industibadpute to this Tribunal for adjudication.
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The schedule mentioned in that order is :

“Whether the denial of HRA @ 15% and medical allmga®@ 10% to NTC Showroom employees of
Tamilnadu and Kerala is justifiable while the othBITC employees of Patna, Guwahati, Kolkata and
Bhubhaneswar are extended the same benefit? tbrvahat relief, they are entitled2o

2. On receipt of the Industrial Dispute this Triauinumbered it as ID 2/2015 and issued notice®tb sides. Both
sides entered appearance through their counsefileddClaim and Counter Statement respectively. segoently
supplemental petitioners 2 & 3 were impleaded &eg have also filed Claim Statement. Rejoinderdiss been filed
by the petitioners.

3.  The averments in the Claim Statement filed leyRhst Petitioner in brief are these:

The petitioner is representing Three Trade Uni&MS, CITU and INTUC. The National Textile Corpdoat is
entirely under the Central Government which hagsshshowrooms to sell its products throughoutcinentry. Earlier
the Corporation was divided into several divisidos the purpose of administration. The Showroomsewalso
governed by respective divisions. The salary ahdrgperks of the employees were finalized accortbripe decisions
of the divisions. There happened to be huge diffezs in wages and other perks from one divisiotinéoother. Even
within these divisions there were such differenfresn one department to the other. The result vas when the
loading employee of the Retail Marketing Divisiobtained very high salary the employee at the rdndanager in
the Showrooms was not getting even 50% of thighéncircumstance the Management of NTC southerrioReand
the petitioner unions had discussion and accorgiaglettiement was entered into on 07.06.2011 dagathe scale of
pay. One of the clauses of the settlement was degaiHRA and Medical Benefits. It was decided thaty after
confirmation from the National Head Office thesenéfits would be extended to the employees on pdn thie
employees of other showrooms in other states whe &eady extended with such benefits. Howeves, ibnefits
were not given to the employees even after a pariddio years of the settlement. The Unions agaipreached the
Management and the Management agreed for extettunigenefits with due approval of the NTC Ltd. Tégstlement
was concluded by the Minutes of the Meeting dat8®3.2013. In spite of the second settlement thep&edent
refused to extend the benefits of HRA and mediaaidits to the employees of the Southern Regiorth&detitioner
Unions issued strike notice on 06.09.2013. The &ediLabour Commissioner (Central), Madurai consdehe issue
of strike and submitted a failure report. The refime has been made accordingly. The employeemttiedtto get
15% of the Basic Pay as House Rent Allowance afd @Dthe Basic Pay as Medical Allowance. An awamyrhe
passed directing the Respondent to pay the bertefitke employees from 07.06.2011, the date ofsd#tement
entered into between the Respondent and the Unions

4.  The Second Petitioner has filed Claim Statenmeritine with the statement filed by the First Retier. The
Third Petitioner has filed Claim Statement adoptimg Claim Statement of the Second Petitioner.

5.  The Respondents have filed Counter Statemem¢odimg as below:

The wages and other service conditions of the eyagls working in the Retail Showrooms under variegsons
were determined depending on the local conditidiere was no parity of wages or service conditiamong the
employees of the Retail Showrooms on All India Baki the Eastern and Western Regions the conééiiRd came
into being in view of statutory provisions. This svaot prevalent in the Showrooms of the SouthergidRe The
employees of Southern Region were enjoying Incerienus under three heads which are much morewhahthe
employees elsewhere were getting by way of HRAMedical Allowance. The Showroom employees in TaNabu
are paid Rs. 1,500/- per year and employees inl&en@ paid Rs. 1,000/- as Medical Allowance onrtguby basis.
Thus the employees of Southern Region were compeh&y other incentives for the absence of HRA tedlical
Allowance. In the year 2011 the Respondent Corporatdopted uniform scale of wages and Dearnessvalhce to
all the employees. Uniformity in other matters urdihg incentives would be possible only when tHféedénces under
various heads of earnings are solved. The demartteopetitioner could be allowed only if the emmoyas the
financial capacity to bear the additionaldam. The financial capacity of the Corporation adlas the Retail
Showroom Division do not allow extending of the efits of HRA and Medical Allowance to the employedsramil
Nadu and Kerala. A Long Term Settlement on wages made on 07.06.2011 covering the period 01.04.2011
31.03.2016. During the period of settlement theiserconditions of the employees are not subjeatatdation. The
petitioners are not entitled to any relief.

6. In the rejoinder filed the petitioners haveesrited the case in the Claim Statement and deinéedllegations in
the Counter Statement.

7. The evidence in the case consists of oral eeceleof WW1 and MW1 and documents marked as Ext.W1 to
Ext.W4 and Ext.M1 to Ext.M4.
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8. The points for consideration are

()  Whether the Respondents are justified in denyindAHiRd Medical Allowance to the NTC Showroom
Employees of Tamilnadu and Kerala?

(i)  What, if any is the relief to which the petitionen® entitled?
The Points

9.  The petition is filed on behalf of the NTC Shoam Employees of Tamilnadu and Kerala. The griegasfche
employees is that they are not given HRA and Médidawance while the Showroom employees of PatGawahati,
Kolkata and Bhubhaneswar are extended such benefits

10. The claim of the petitioners is based on Ext& copy of the Memorandum of Settlement entenéal under
Section-18(1) of the Industrial Disputes Act by atihe benefit of HRA and Medical Allowancis conferred
on the employees. Clause-7 of Ext.W2 states thasel&kent and medical Allowance @ 15% and 10% ré&sp8cis
payable on the new Basic Pay which is arrived ggesighe agreement. It is pointed out on behathefpetitioners that
parity has been brought in pay and dearness allosvhnt they are not given HRA and Medical Allowaadengwith
their counterparts in Patna, Kolkata, etc.

11. It could be seen from Ext.W1 that the petitisnbave raised the issue even before Ext.W2 seadtiewas
entered into. ExtW1 is the settlement under Seeti®(1) of the ID Act bringing about wage revisifor the
concerned employees. Clause-14 of this settlentat#ssthat the issue of HRA, target based incergoleme and
medical benefits for Showroom Employees of Tamilnadd Kerala will be implemented in line with déais if any,
taken in this respect at National Level. In spitsuch a clause in Ext. W1 nothing concrete hadrtgkace even after
Ext.W2 settlement was signed by the Unions in Réfimdkata, etc. The petitioners raised the issugragesulting in
Ext.W3 minutes. As could be seen from this, a meetiad taken place regarding the issue on 13.03.20dsequent
to the Demand Notice of the Unions. Clause-2 «f thates that in line with Ext.W2-settlement erddérdo by Patna,
Kolkata, Guwahati and Bhubhaneswar regarding HRA Wtedical Allowance, it has been agreed to adomt an
implement the same clause to the Showroom Emploge€amil Nadu and Kerala after due approval fromCNLtd.
in New Delhi within 2 months or at the earliest.

12. Even after the outer limit of two months givarExt. W3 the employees were not conferred withlibaefit and
they have issued Ext.W4 notice proposing to stoik¢he issue.

13. The Respondents have raised two contentiofstingsthe claim of the petitioners. One is thateintives are
always decided with reference to the locality anglds not granted on a national level. The secamtention is that a
Long Term settlement has been entered into on @0AG as per Ext.W1 and this acts as a bar to ¢tiggmers in
raising the issue.

14. In support of the first contention the argumadivanced on behalf of the Respondents is that HRAMedical
Allowance have been allowed to the employees afi&d€olkata, etc. because of the law existing osthregions. It is
further pointed out that the concerned employeegeatting bonus under three heads and other ivesnéind  these
are more than sufficient to make up for theeabs of HRA and Medical Allowance. In was brougout in
cross-examination of WWL1 that there is statutaligation to pay HRA to the workmen of Mumbai akdlkata.
However the witness has stated that even in otlaeep where such statutes are not available alsbislRaid. So this
is not a bar for raising the claim. No documents pnoduced to prove the case that the total benfidilable to the
concerned employees will be equal to the benedits received as per Ext.W2. Even otherwise, | dothiok, it would
be proper to deny the benefits on the bafs@ich a reason. Wage parity has already beergbtaut regarding
the Showroom employees. Earlier the employees tfaP& olkata, etc. also were not given the ber@fiHRA and
Medical Allowance. When these were granted to thibere is no reason to deny such benefit to the evoed
employees. It could be seen from Ext.W1 and Extti#é3 it was never the case of the Management lieatoncerned
employees are not eligible for the benefits. Ondtreer hand, they had given the assurance thdiehefits would be
given when consent is obtained at the nationalll&s.W3 minutes specifies a time limit also.dtriot stated why the
Corporation at the National Level has refused temc the benefits to the concerned employees.

15. The Apex Court had occasion to consider thienctd parity in incentives for the employees of idatl Textiles
Corporation even earlier. 26 employees of the Shoms of National Textile Corporation, Karnataka lwaimed
emoluments at par with the employees of the Hedite®df the National Textile Corporation. The Inthied Tribunal
had allowed the claim and this was affirmed by Ita@nataka High Court. The Corporation filed Civippeal No.
6036-6037 of 2009 before the Apex Court. The Apexur€ had refused to interfere with the order of bhéustrial
Tribunal confirmed by the High Court. The casehsf petitioners is fortified by the decision.

16. The contention on behalf of the Respondents ttife issue could not have been raised during gréog of
Ext.W1 also could not be accepted. Even as peMBxtthe Management has agreed to grant HRA @ 15%eof
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Basic Pay and Medical Allowance @ 10% of the B&sg subject to the approval of NTC Limited, DeHowever,
the same was not complied with. The petitionerseatéled to the relief claimed.

17. Inview of my discussion above an award is pass below:

The Respondents are directed to pay HRA @ 15%Nedical Allowance @ 10% to the NTC Showroom
Employees of Tamilnadu & Kerala w.e.f. 21.08.20A&ears shall be paid within two months of publioatof the
Award.

The reference is passed accordingly.

(Dictated to the PA transcribed and typed by hiorrected and pronounced by me in the open couthisrthe
5" October, 2016)

K. P. PRASANNA KUMARI, Presiding Officer
Witnesses Examined

For the ' Party/f' 2" & 3" Petitioner Union : WW1, Sri N. Krishnan

For the 2 Party/f' & 2" Management : MW1, Sri n. Gunasekaran

Documents Marked

On the petitioner’s side

Ex.No. Date Description
Ext.W1 07.06.2011 Copy of Memorandum of Settlemamter Section-18(1) of ID Act, 1947

Ext.W2 06.07.2012 Copy of the Memorandum of Setfetmunder Section-18(1) of ID Act, 1947 with
representatives of Marketing Division of Patna, k&b, Guwahati and Bhubaneswar

Ext.W3 13.03.2013 Copy of Minutes of Meeting
Ext.w4 13.03.2013 Copy of Minutes of Meeting

On the Management's side

Ex.No Date Description

Ext.M1 13.06.2013 Revised Minutes of the meetinigveen the Management and Union Representatives of
RMD Show Room Employees on the demand notice date62.2013

Ext.M2 31.08.2013 Reply of Respondent to the Stlktice dated 21.08.2013
Ext.M3 30.09.2014 Conciliation failure report isdu®y Regional Commissioner (Central), Madurai
Ext.M4 2013-2014 Balance Sheet.

T fEeelt, 20 STHRER, 2016

T.3M.2158,—3rifieh foamg =™, 1947 (1947 &1 14) &1 &1 17 & SO § H<g TR o A6

HERT & Yeeids & Helg Fisehl i 3 Harl & ote, orqey § ffde siiefies foaa o simifien sifvenon . 2,
HICETRR & e (TSH |, 2/2008) ! FehT¥Td shdl €, S H=id TR HI 13.10.2016 I U g 71|

[€. TA-12012/108/2007-3TE3R (=fH-11)]

o FAR, S SR

New Delhi, the 20th October, 2016

S.0.2158.—n pursuance of Section 17 of the Industrial DispuAct, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. (IT) Rlof 2008) of the Industrial Tribunal No. 2, Kaftur as shown
in the Annexure, in the Industrial Dispute betwdba management of Bank of Maharashtra and theikmven,
received by the Central Government on 13.10.2016.

[No. L-12012/108/2007-IR (B-II)]
RAVI KUMAR, Desk Officer
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ANNEXURE
IN THE INDUSTRIAL TRIBUNAL NO. 2, MAHARASHTRA AT KOLHAPUR
REFERENCE (IT) NO. 2 OF 2008
Between :

The Regional Manager,
Bank of Maharashtra,
Tarabai Chowk, Kolhapur ...First Party

And

Milind Yeshwant Kamble
Plot No.1, Baba Jarag Nagar, Layout-2,

Maratha Bank Road, Kolhapur ...Second Party
Coram : Shri D.V. Thakare, Industrial Tribunal
Appearances Mr.B.D. Manolkar, Advocate for First Party

Mr.U.B. Jadhav, Advocate for Second Party
PART-1 AWARD
(Delivered on 9th August, 2016)

This is a reference made by the Government ofalnilinistry of Labour, New Delhi vide its Order Ne.
12012/108/2007-IR(B-II) dt.28/01/2008 in exercidepowers conferred by clause (d) of Sub-sectiongddl Sub-
section (2A) of Section 10 of the Industrial DispatAct, 1947 and referred the said dispute fordid@dion to this
Tribunal in respect of demand specified in Schetlulbe reference order.

2. According to second party workman, he was wakirith first party bank as 'peon' since 27/12/208i4. entire

service record is unblemished. He has not committed misconduct. The first party issued false chaspeet
dt.6/04/2004 and the second party has not commétgdmisconduct mentioned in the charge sheet. Héwrsause
notice before issuing charge sheet was given tosdwnd party. He has given explanation to the gehaheet
dt.17/08/2004. S.R. Utangale was appointed as gnqfficer and second party made request to geveate to defend
him in the enquiry but this request was rejected therefore second party could not defend himgwdf principles of
natural justice are violated. The enquiry officerdamanagement representative frequently pressuthsmdand

completed enquiry. It was assured that no seriotisrawill be taken against him and relied on thieenparticipated in
the enquiry only at the instance of enquiry offiaed management representative and not on his own.

3.  The first party did not lead any evidence naosel party was asked to lead evidence. The docsnmeatiuced
in the enquiry are not provided to him. The engugyconducted only on the basis of documents predun the
enquiry. By taking disadvantage of ignorance of t#fvgecond party the enquiry is completed. On tEshof enquiry
the enquiry officer submitted enquiry report onQ82004 which is totally illegal and perverse. Vdith proving any
document findings are given deliberately to supploetmanagement. It is one sided decision. Theignqfficer has
not considered the explanation of second partynegiiected factual position.

4.  The second party has no concern with the all@ydteing a peon and some incidence have been t#&ea in

absence of second party. On the basis of falsepaneerse enquiry report vide order dt.27/12/2002 fitst party

imposed punishment and compulsorily retired himisTgunishment is highly disproportionate, illegablavrong and
needs to be set aside. The appeal preferred agaidsorder dt.7/02/2005 has been rejected det#dgr&Even Central
Bureau of Investigation (CBI) did not take any antiagainst second party and only prosecuted thdse were

involved in this scam. Even then the first partg ld@liberately and intentionally imposed punishnantompulsory
retirement. Hence he raised this dispute and prehatdeference be allowed and first party be dé@c¢o reinstate him
with continuity of service and full back wages awhsequential benefits.

5.  Vide written statement at Ex.C-4 the first paignied all the allegations levelled against itha statement of
claim. It is contended that second party worked aabai Chowk branch from 14/06/1999 to 17/11/2@83 bill

collector and charge sheet was issued to him, wmidmorandum dt.6/04/2004, for the below mentionestorducts/
irregularities committed by him while working atathplace. He was facing charges viz.(i) he did gige cheques
received through clearing to officers for checkimgt gave it directly on the counter thereby viaigtirules, (ii) he
misused bill purchase facility, (iii) he was indethtexcessively, (iv) abnormal and extraordinarpgeetions in staff
S.B. Alc.
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6. It is contended that during the course of enghé& was provided every opportunity to defend himste was
also allowed to present his evidence and to creamme the management witnesses and to defendridisnee with
the help of representative of union. All these dadearly mentioned in the findings of enquiry ofii dt.16/9/2004.
One S.R. Utangale, senior manager was appointedasry officer and V.S. Prabhudesai was appoiaggresenting
officer. During the course of enquiry the secondtypaubmitted his deposition orally as well as intiwg. The
presenting officer also submitted his depositiaangivith evidence/witnesses orally as well as irtingion behalf of
management. In the enquiry all the charges levedlgainst the second party are duly proved. Thertegoenquiry
officer provided to second party vide letter dtQB82004 for offering his say/comments on the saiviter receiving
the report the disciplinary authority gave persomedring to second party on 27/11/2004 and inforimiea about
proposed punishment. The second party attendedngedduring hearing no new points putforth by hiffhe
disciplinary authority found that enquiry conductagainst him was fair and proper and by followinihgples of
natural justice and all charges levelled against &ie duly proved and awarded punishment of coropylsetirement
vide final order dt.21/12/2004. It is contendedtthaing aggrieved by the said decision the secarty preferred
appeal, vide letter dt.7/02/2005 he was given peisbearing on 15/03/2005 with his defence reprager. On that
day he did not put any new point/facts before thgetlate authority. Hence appellate authority regjgd¢he appeal and
it was communicated vide letter dt.18/03/2005.

7. Against it he preferred mercy petition on 202B06. It was also rejected and conveyed to him&6712006. It

is denied that the charge sheet issued to the dquanty is false. It is denied that enquiry conddcagainst him is
against the principles of natural justice. It iside that findings given by enquiry officer are yse and illegal. In
fact the first party had vide letter dt.15/11/208%ued show cause notice before issuing charget shehe second
party and he was deputed to Turkewadi branch frétd/2002 which is not brought on record by the secparty

workman. All the points raised by the delinquentptoyee are clearly replied. The enquiry officer deaut and

explained all the contents of charge sheet to ¢écered party. On 28/07/2004 the second party verifie documents
produced in the enquiry. The presenting officemsitted written arguments on 9/08/2004 and secomty peas asked
to submit defence argument before 18/08/2004 andubenitted his argument on 17/08/2004. Again thesgmting

officer submitted his counter argument on 30/08/201 is contended that the disciplinary authorgyovided

reasonable opportunity to the second party to defémself. On denial of request to appoint advotiagesecond party
himself informed that he will defend his case. Tderond party inspected all the documents. Evergoresble

opportunity was given to him at every stage whiehalvailed. The enquiry was conducted in properfaixdnanner

without any influence. The charges are based omrdeatary evidence. Both sides submitted their desumin the

enquiry. On 30/07/2004 the second party did notrsulany additional document, list of witness or aiier record.
Therefore there was no question of adducing oralege. The charges are based on documents orgyefduiry is

properly conducted.

8.  The enquiry officer has prepared enquiry findaitgr carefully consideration of all the relevalocuments and
also gone through the written arguments, crossnaegts and facts of the case. After completion guéy the finding
provided to the second party vide letter dt.16/00&2and he replied on 28/09/2004. After carefullgleating the facts
of the case, findings of enquiry officer and thelyesubmitted by the second party dt.23/11/2004 ftrst party
communicated proposed punishment to the secong pad granted him personal hearing on 27/11/2004inD
hearing the second party did not putforth any neimtp Hence vide final order dt.27/12/2004 the cetept authority
imposed punishment of compulsory retirement. kastended that CBI, Mumbai external agency filedrgh sheet
against another dismissed clerk S.Y.Karande whodirastly involved in the fraud and accordingly tw®ceeding is
going on. The charge sheet issued to the secomy \was for the irregularities/misconducts commitldhim during
the period from 14/06/1999 to 17/11/2003 while wogkas bill collector. It is contended that secqratty has
committed gross misconduct. As per the provisiohbipartite settlement applicable to one staff emgpes of the
bank. Hence the punishment is just and appropaiateas per procedure laid down in bipartite se@imMisconduct
was of serious nature. The second party was obdestt nature and continuance of such employeeeirseéhvice is
detrimental to the interest of the bank. Hence baak lost trust in him and effected the punishmeastly, it is
contended that the claim of the second party &efahd frivolous. Hence reference be dismissed.

9. My learned Predecessor Mrs.S.V. Suvarna issae®efl at Ex.O-7 are amended and recasted on 20(%4hd
held that issue Nos.2, 3 and 4 will be treatedrabrpinary issues and | noted my findings theresmiader -

Preliminary Issues Findings
(2) Whether the reference is maintainable ? Ireffienative
(3) Whether the domestic enquiry held against the n thé affirmative

second party workman is fair, legal and proper ?

4 Whether the findings of enquiry officer are jpeo 7 In the affirmative
(4) Whether the findings of enquiry off peo ? he affirmati
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Reasons

10. Issues Nos.2 to 4 :- In support of the claim $kcond party workman examined Milind Yashwant Kienat
Ex.U-6 and additional evidence at Ex.U-10 and doseidence vide pursis at Ex.U-11. The first patyployer did
not lead oral evidence and filed pursis to thatafat Ex.C-17.

11. The second party workman deposed on oath atetated all the facts mentioned in the statemdntlam.
According to him, false charge sheet issued to aimd the enquiry was conducted by not following gptes of
natural justice who was not given opportunity téese himself in the enquiry. He is studied upfbStandard and he
has no legal and technical knowledge of conducénguiry. The charge sheet was complicated and ftverde
applied for appointment of advocate as his defeapeesentative, that application was rejected di/2804 and as he
was not member of union he could not avail serwteainion representative. Therefore, he could ndemt him
properly in the enquiry. The enquiry officer hag given knowledge of conducting enquiry. The fipstrty has not
lead any oral evidence even he was not allowedrtder evidence. The documents produced in enqrérpat proved
by the first party and charges against him arepnoted. Even then the enquiry officer gave pervéirgting and held
that the charges levelled against second partypaoged. On 5/07/2005 he submitted another apptinafor
conducting fresh enquiry but the first party emgloglid not conduct fresh enquiry nor replied hiplegation.

12. In cross-examination he admitted that vide ote21/12/2004 he has been removed from the empaoy as
punishment of compulsory retirement. He receivedt@&iminal dues, PF and gratuity. He signed PFgaatlity form.
He was issued charge sheet dt.6/4/2004. He adntlittedhe was informed vide letter Ex.C-14 dt.152064 about first
date of egnuiry as 24/06/2004. He further stated thus enquiry posted on 8/7/2004. He was prezer4/06/2004
and 8/07/2004 and again it was adjourned till 2/2004. He was present on 21/07/2004. He was askedke
inspection of documents and to produce documentsned for his defence and to produce witnessesadieitted that
he took inspection of documents and took six damge to produce the documents of defence. He coexgplespection
of documents on 28/07/2004 and exhibited theserdeats on 28/07/2004 as Ex.ME-1 to ME-16 and docusnas
DE-1 to DE-6. On 28/07/2004 the enquiry officer edkhim whether he want to bring further documemd &
produce witnesses. Thus he took one days adjoutrwid@nh was granted and enquiry adjourned till 3¢2004. On
30/07/2004 he produced two documents and he has $ewed with the documents relied on by management
Thereafter the enquiry officer asked him and mameeye to bring further documents or to lead furtbeidence on
30/7/2004 and on that day the delinquent and manageboth did not lead oral evidence nor producszlichents. He
further admitted that management was asked to swiitien arguments within 7 days and managemded fhe copy
and he was given opportunity to give his writteguanents and he also gave notes of arguments iertgeiry. He
received the notes of arguments on 9/8/2004 Ex/3-1e received copy of findings of enquiry officade letter
dt.16/09/2004. He admitted on the first date ofuerygthat enquiry officer told him about the proceel to be followed
in the enquiry. He admitted that the proceedingsrafuiry is correct. He admitted that as per thengamentioned in
the letter dt.27/11/2004 he had placed his explanat the time of his personal hearing on 27/1040

13. He further admitted that he was given permissioengage co-worker or union representative eénetiquiry. He
admitted that his application for engagement ofoadte was rejected as there were no rules in thk foa engaging
advocate. Vide letter dt.13/7/2004 he was allowedcb-worker or union representative Ex.C-16. Vidtelr
dt.2/12/2002 he was allowed to take inspectionagfughents from the concerned branch Ex.C-16/2. hheittetl that
from 24/06/2004 to 30/7/2004 he has not made amyespondence with the respondent that the engsinot held
properly. Even he did not make this grievance whigh enquiry officer in writing. The documents anss. D-1 to D-8
are the documents filed in respect of the defeHeealso received the documents sr.nos. ME-1 to MGEl&d by the
management in the enquiry. He has admitted thauignefficer has conducted the enquiry proceedirsgper
principles of natural justice.

14. Vide Ex.U-20 the learned advocate Mr.U.B. Jadba behalf of second party argued that first pdwg not
proved the charges levelled against the secong pamtkman, even then enquiry officer held that gearare proved
against second party. He argued that it can beco@df from letter dt.15/06/2004 that only prelimiynanquiry will be
held and no enquiry is conducted as contemplatddruaw. The preliminary enquiry conducted agathstprinciples
of natural justice. The application dt.8/7/2004msitted by second party is not considered. Delilsyeapplication for
engagement of advocate is rejected by the manadeiiea second party workman was unaware of vetifinaof
documents for want of legal knowledge. Thereforeisheleprived of defending the enquiry. Copies ofwdoents
produced in the enquiry are not supplied to thesegarty workman. Therefore he could not studysduae in order
to defend himself. The documents are mostly reltdeatcounts. The second party was not given oppibytto cross-
examine the concerned witnesses pertaining to dentsmproduced on record. He was not allowed to Ied
evidence. The letters dt.5/7/2005, 28/9/2004 aitR@05 are not considered. He further argued taatt$haji Karande
was responsible for the misconducts and chargesléelvagainst second party workman and this empl@dmitted
that second party workman is not concerned witit fmm even CBI has not prosecuted against secartgt p
workman. The enquiry officer has not given perveiiading without considering the documents and emick on
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record. There is clear cut breach of principlesatural justice on the part of enquiry officer vehitonducting the
enquiry. The second party had no concerned withwtbik of clearing. Many cheques have been sentliearing
during the leave period of second party workmanth@it placing service conditions on record it isdhgy enquiry
officer that the transactions took place againstsrvice conditions. He is placing reliance on,

0] Amar Chakravarty and Ors. v/s Maruti Suzukiindtd. (2011 | CLR 22-Hon'ble Supreme Court)

Ratio : Held that (a) the assertion to the effeat it was not practicable to hold domestic enqtirprove
the misconduct of the workman was by the employet this assertion has to be proved by the
employer and not by the workman, (b) when no engsiconducted before terminating the services
of a workman and termination is being justified dege of misconduct of employee, the onus to
prove that it is valid termination of service is thie management, (c) order passed by Labour Court i
fallacious and the High Court should have quashed i

(ii) Modern Food Industries (India) Ltd. v/s Govarent of N.C.T. Of Delhi (2000 (85) FLR 493-
Hon'ble Delhi H.C.)

Ratio : Industrial Disputes Act, 1947 -Sec.10-Irtdat Tribunal-Has to confine the adjudication viitlthe
terms of reference.

There is a force in this submissions. The dispstéo whether the punishment was legal or valid was
not referred and the terms of reference clearpufdie that the Industrial Tribunal was to go ittte
guestion as to whether the punishment was 'disptiopate' or not. It is the accepted principle a|
that the Industrial Tribunal has to confine theudijation within the terms of reference. He derives
jurisdiction from the terms of reference and therefwe cannot enlarge the scope of reference.

(i) Kaushik J. Gandhi v/s Sandesh Ltd. and A20Q3 | CLR 1009-Hon'ble Gujarat H.C.)

Ratio : It is a settled principle of law that oreeeference is made and the dispute is raisedebwtiikman
or the union, the subject matter which is refetietbr adjudication is the terms of such refereacd
the labour court is having no jurisdiction or poweitravel beyond such subject matter namely terms
of reference.

(iv) Sarabhai M. Chemicals Ltd. v/s Rajnikant V.a8h2008 Il CLR 472-Hon'ble Gujarat H.C.)

Ratio : Labour Court has no jurisdiction to travyond the terms of reference and even while having
incidental powers also, validity of reference canhe examined by the labour court as per the
various decisions of the apex court and this court.

15. According to him, no legal procedure has belowed while conducting enquiry. The second pavtykman
was a peon only and he was not having requisitel llegowledge to defend himself in the enquiry. Emuiry is
concluded only in three dates. Both have not leadaal evidence. The purpose of enquiry is nat féhe bipartite
settlement is not placed on record. It is held thatcharges are proved on the basis of bipaditement. Findings are
not based on evidence therefore findings are pseverhere is no document about the procedure dfigndrhe
documents which are not admitted are not provabérenquiry and the findings are based on the stireefore it is a
clear perverse finding. Only on the basis of prgstion findings are given. The second party waseavé. Therefore,
there was no question about doing any work. Therskparty was not assigned work of clearing chegwes then
charges are levelled against him. Only xerox copiedocuments are filed on record. It was incumbamnthe first
party to prove the charges. Not a single witnessreed. Documents produced on record are not ashinity second
party workman. On the basis of muster roll it isazcly seen that he was on leave without evidencelirigs are given
by enquiry officer. There is no need to consider plersonal account of second party and personaldbtained by
him. There are allegations against another emplégrande but he has given letter and second pastiiman is not
concerned with the said allegation. Thus the emqgirnot conducted in proper and fair manner andifigs are
perverse.

16. On the contrary, learned advocate Mr.B.D. Meaiobn behalf of first party argued that in respefatnisconduct
documents are filed alongwith annexure. The shouseaotice is filed below Ex.C-16/3. There is novsion of
engaging advocate in the rules of bank in the emdbierefore application for engagement of advodsteejected.
Though there was opportunity to lead oral evideémaeboth sides did not avail this opportunity amthbsides mostly
reling on documentary evidence. The enquiry off@éopted the procedure as per law while condueimgiry. The
enquiry is legal and proper. So far as perversitfinaling is concerned second party workman in sregsamination
admitted that he received all the benefits and ditges the first party. It is also admitted that the first day enquiry
officer explained him procedure of enquiry. Thesddlse story raised in the statement of claimefRatt documents
are filed in the enquiry.
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17. Only the management has right to allow thendglént to engage advocate for defending the dedimgThe role

of enquiry officer was in accordance with the l&be never acted contrarily as alleged. It is admiitteat show cause
notice was issued and served on the delinquenteTiseémprovement in the evidence and evidencesidiffrom the

pleading. The enquiry is fair and proper. The engaifficer has considered all the documents calefuhd came to
the right conclusion that charges are proved ag#messecond party. There is variance in the stat¢raf claim and

defence statement. There is no perversity in thdirig of enquiry officer so far as maintainabiliby reference is
concerned.

18. The learned advocate further argued that dgtallthe legal dues are paid to the second panty he accepted
the punishment therefore there is no cause of metial reference is liable to be dismissed. Conisigehe proved

misconduct compulsory retirement is the proper glumient. The claim of second party workman is vaghe. second

party workman failed to establish that enquiry igair and improper and conducted against the pplesiof natural

justice and findings are perverse.

19. In reply, the learned advocate Mr.U.B. Jadt@vskecond party argued that it is for the empldgeprove the

charges. Documents are not proved properly by theagement representative and hence cannot be emstidrhe

enquiry officer wrongly relied on those documerise findings are perverse. The second party workwesion leave
for 8 days but it is wrongly held that charges pieved. The second party was not involved in crahoase. His name
is not appearing in the charge sheet. Availinglitgadf bill purchase cannot be termed as miscondLastly he argued
that second party workman has led sufficient evideand proved that enquiry is unfair and findingserverse.

20. In view of bipartite submissions, | scrutinizéte entire evidence and documents placed on redtde

dt.6/04/2004 the first party issued charge sheéte¢osecond party workman making allegation thainduthe period
from 14/06/1999 to 17/11/2003 he failed to handr@lethe cheques received from clearing procesgaofbai Chowk
branch to concerned officer without sorting andribsting the same and also handed over the chedjuesly to the
concerned counter. By joining hands with S.Y. Kaerto get financial gain he did not submit the cleeqto
concerned counter which he received from clearind ssued from the account number No.505 and Jalat
No0.13745 of Karande. Therefore, the amounts meation these cheques were not credited to the atobitarande
and the first party suffered heavy financial loss.

21. He availed bill purchase facility of Rs.2,7900on 17 times from time to time which is disprojmnate to his
assets. Moreover he availed the bill purchaseifgeis a staff member illegally without keeping datance amount in
the original account. He has taken obtained loaprdportionately because his salary is less tharathount of one
installment of the loan. There is heavy transactibimuge amount in his staff A/c No.501 of TaraBaanch. From
time to time on 13 occasions he deposited cashsdf,83,000/-. Vide transfer he deposited amounfR1,68,960/-
on 7 occasions. There are two entries of creditlbgring worth Rs.27,500/- on 40 occasions he waivd amount
from his account during the period from 11/12/19926/09/2002 and all these entries are extraenttiher than the
entries of salary. He has made many doubtful tictisses in his account N0s.910, 319 of Laxmipurinma Thus there
are disproportionate entries in his account whieh @ntrary to his salary. Due to his misconduetrehis breach of
clause-19.5 (j) of bipartite agreement of 1966 oapprejudice to legal rights and interest of fipsirty and by doing
these transactions he acted against the interdssbparty and therefore first party suffered Weéinancial loss. By
using facility of bill purchase illegally he hasmmitted breach of rules of bank and thus deceiveditank. By
obtaining loan of huge amounts he has committeddbref clause-19.7(i) of bipartite agreement. lis thatter S.R.
Utangale, branch manager was appointed as engfficgro He was allowed to engage office bearer aficerned
union. He was allowed to lead evidence and conclasis-examination.

22. The enquiry proceeding started on 24/06/200#é&sence of second party and second party sodghirament

for engaging defence representative the matterdw8/07/2004. On 8/07/2004 the second party subdhépplication
for appointment of advocate as defence represeatatid sought adjournment for 15 days, accordiagjpurnment
granted till 21/07/2004. On 21/07/2004 all conceérnemained present and second party submittechibatpplication
for appointment of advocate has been rejected dyrtanagement and second party will defend himselfree sought
adjournment of 7 days for producing documents &tdf witnesses and for verification of documetits request was
granted and enquiry was kept on 28/07/2004. On7230D4 the enquiry proceeded. The second partyierihe

documents filed alongwith charge sheet. Thereafteond party produced documents for evidence. Aggiond party
sought adjournments to produce two documents ajodirginent granted till 30/07/2004. On 30/07/2004cahcerned
were present. The second party submitted defencentlents and thereafter the first party and secamnty pnentioned
that both do not want to produce any documentstettieer enquiry officer held that operational pafrenquiry is over
and he asked the presenting officer to producesnofearguments within 7 days i.e. on or before /2084 and
directed second party to produce notes of arguméhin 7 days after receiving the notes of argureenftpresenting
officer of management. The presenting officer sutadinotes of argument on 9/08/2004. The seconty pabmitted

copy of argument on 17/08/2004. The presentingeffsubmitted counter argument on 30/08/2004.
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23. The second party workman in his cross-examinatonducted by advocate Mr.B.D. Manolkar admitteat he

received the charge sheet alongwith Ex.1, the Ideddicheques which had come for clearance and Yamee2 is the
details of the amount received from S.R. Karande Annexure-3 is the details of bill purchase anchéxure-4
discloses the details of amounts misused in resplebill purchase. Annexure-5 is in respect of otegcess loan
amounts and disproportionate leaving standard agalire earning source of complainant and Annexure-the

information of documents in respect of charge sh&émittedly he received the letter dt.15/06/20@4at the date of
enquiry as 24/06/2004 Ex.C-14/1. The second pahtyitted that the proceedings which are taken pdaeecorrect. He
admitted that on 21/07/2004 he was asked to tageition of the documents placed in the enquirytemevas also
directed to produce documents which are requiretiifodefence. Admittedly he has taken inspectioe documents
and took six days time to produce documents indefence. He completed inspection of documents ¢6723004

Ex.ME-1 to ME-16. Admittedly all the documents hawen served on him which were produced by the geamant
in the enquiry. The enquiry officer asked the mamagnt and second party whether they want to produrtker

documents and to lead evidence and both declinkzhtboral evidence.

24. Admittedly he received the copy of argumentsmahagement and he also submitted notes of argani¢atalso
received the copy of findings drawn by enquiry aéfi vide letter dt.16/09/2004. The enquiry officeade him
acquainted about the procedure of enquiry on the flay of the enquiry. Admittedly the enquiry iaied on
24/06/2004 and concluded on 30/07/2004. He admittatihe was given permission to engage a co-wa@kemnion
representative in the enquiry. He admitted thatalpiglication for engaging an advocate was rejeatethere were no
rules in the bank for engaging an advocate in tiguiey. Vide letter dt.13/07/2004 he was allowedetgage union
representative/ co-worker. He admitted that fronf0O842004 to 30/07/2004 he did not make any cornedpnce with
the first party stating that enquiry is not con@ucproperly. Even he did not make such grievandgk thie enquiry
officer. Admittedly DE-1 to DE-8 are the documefitsd by him in his defence. He also received tlewnents at
ME-1 to ME-16 relied on the by management. He aduahithat the enquiry officer completed the engaisyper the
principles of natural justice.

25. Thus from perusal of evidence of the secontypais clear that he is left out of the optionkilame that he was
not given proper opportunity in defending himselfthe enquiry considering the glaring admissiongigiby him in
the cross-examination. From these vital admissibissclear that second party was given every ojpymity to defend
himself properly and thoroughly in the enquiry hgt he was allowed to produce documents requiretlifodefence
and he had received the documents relied on artuped in the enquiry by the first party managemAadmittedly
the enquiry was conducted in accordance with golesiof natural justice. So it cannot be said thate is substance
in the grudge of second party that enquiry is dlend improper.

26. From the perusal of findings of enquiry officérappears that after verifying the documentschme to the
conclusion that it was incumbent on the secondypartsort out the cheques which were received éarahg from
Tarabai branch and to handover the same to cortteffieer but he handed over the same illegally eadsed heavy
loss to the bank. Moreover he availed bill purchasdity from the said branch on 17 occasions WwdRs.2,79,000/-
when was drawing maximum salary of Rs.3833.49/-taigdamount is disproportionate to his sourcenobime. On 13
occasions he had deposited Rs.1,93,000/- and bynait transfer deposited Rs.1,68,960/- on 7 ocnas&nd vide
clearing deposited Rs.27,500/- on two occasions @ndhese entries are excluding the entries ofrgadatries.
Moreover in Laxmipuri branch in Saving A/lc N0.91@3fte deposited Rs.52,000/- on two occasions, Vielariog
deposited Rs.11,300/- and vide cheques on 4 octadeposited Rs.3,98,000/-. The enquiry officegratbnsidering
the evidence and documents placed on record haehdige conclusion that considering the meager gafsecond
party it was not possible for him to indulge in Bueavy fiscal transactions and no satisfactorgildetare given by the
second party and therefore the enquiry officer liedd the charges levelled against the second pathe charge sheet
duly proved against him.

27. Though it is the stand point of the secondypidnat the bank has held another employee Karagsfgonsible for
this scam and CBI investigation was done and in thatter he was given clean chit by the CBI as Iz wot
prosecuted but this defence is of no avail as & a@other matter and therefore cannot be considered

28. The learned advocate Mr.U.B. Jadhav for sequendy is strongly harping that second party was gigén
opportunity to engage advocate to defend the epauid this act on the part of first party managensmounts to
violation of principles of natural justice as aukghe second party could not defend himself prigp@ the enquiry
and eventually got the punishment of compulsoriyaetent. Therefore the enquiry is not fair and profNo doubt the
management has refused to engage the advocatéetaldbe second party in the enquiry. But at threestime he was
allowed to engage co-worker/union representativdefend himself in the enquiry. Therefore no inpestaused to the
second party when he was duly represented by umipresentative therefore it cannot be said thatelfiysing to
engage advocate to defend the second party theielasion of principles of natural justice. Moremvthe presenting
officer was also not an advocate. Therefore no tedhprejudice caused to the second party in dafgride enquiry.



4754 THE GAZETTE OF INDIA: OCTOBER 29, 2016/KARKA 7,1938  [RRT II—SEC. 3(ii)]

29. Though it is contended by learned advocate Nix.BJanolkar for first party that considering thature of
proved misconduct of second party the managemestimpaosed proper punishment of compulsory retiramen
therefore reference is not maintainable. No mdtérieught on record by the first party to show theference is not
maintainable. Therefore, there is no substanckisnabjection.

30. Though the second party has challenged thénfiscf enquiry officer as perverse but there ithimg on record
to show that the findings are improper and not thase evidence. Here the enquiry officer acceptedesce of
management which was in noway contradicted by #wersd party without being supported by either doentery
evidence or oral evidence in the form of defendelence. | do not find any lacuna in the findingseygi by enquiry
officer because one cannot expect that he shoulteco a particular conclusion while assessing thidemace and
material on record. Here the assessment made bgdmnmot be said to be poor and irrelevant. It ifl sedtled that in a
domestic enquiry the strict and sophisticated raggvidence under the Indian Evidence Act may aygply. All
material which is logically probative for a prudenind is permissible. The enquiry officer also hidt first party led
sufficient evidence to prove the misconduct comeditby second party and the charges levelled agaimstare duly
established in the enquiry. From the perusal dflifigs it is clear that it is not a cryptic reporithvout stating any
reason for the conclusions arrived at. The enqoffiger has not travelled beyond the limit of chesgramed. The
enquiry officer has drawn his conclusions withia framework of the charges and all the facts addlicéhe evidence
by both sides. There is nothing on record to shbat the findings are based on extraneous discussidnnot
supported by legal evidence. In the light of absa&l circumstances, | hold that the second paitydfdao establish
that the enquiry is illegal and unfair and findireye perverse and first party failed to show that teference is not
maintainable. Resultantly, | answer preliminaryesNos.2 to 4 in the affirmative and proceed tespas following
award.

AWARD
(i) The reference is maintainable.
(i) The enquiry conducted by enquiry officer isrfaegal, and proper.
(i) The findings of enquiry officer are proper.

(iv) The office is hereby directed five copies bfst Part-1 Award be sent to the Desk Officer, Miryisof
Labour, Government of India, New Delhi for publicaitand necessary action.

Kolhapur
Date : ' August 2016

D. V. THAKARE, Member
T fEeet, 21 STRER, 2016
1302159, 3 e iffem, 1947 (1947 1 14) &1 90 17 % ST § $H=id TR e
% Yeedd % g (el iR STk wHeR % odw, ey W ke oiwifte faar § w=iw wer sifs
SferRToy 9| = . 1, YER % e (HeH "' 111 % 1995) i YRR H €, S hwd TR Fi 21.10.
2016 1 YT 3T ol

[E. TaA-20012/356/1994-3TER (THwH-1) ]
™. %. fog, S sifeei

New Delhi, the 21st October, 2016

S.0. 2159.—4n pursuance of Section 17 of the Industrial DigguiAct, 1947 (14 of 1947), the Central
Government hereby publishes the Award of the Cem@@ernment Industrial Tribunal-cum-Labour Courb.NL,
Dhanbad (Ref. No. 111 of 1995) as shown in Anneximré¢he industrial dispute between the employarselation to
the management of M/s. BCCL and their workmenciviwas received by the Central Government on 2201.

[No. L-20012/356/1994-IR (CM-I)]
M. K. SINGH, Section Officer
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ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL  NO.1, DHANBAD
In the matter of reference U/S 10 (1) (d) (2A) @.Act. 1947.
Reference: No. 111/1995
Employer in relation to the management of M/s(RC
AND

Their workman

Present : Shri R.K.Saran, Presiding Officer

Appearances:
For the Employers : None
For the workman : None
State : Jharkhand Industry : Coal
Dated 12/09/2016
AWARD

By order No. L-20012 /356/1994-IR(C-1) dated @81®95, the central Government in the Ministry abbur
has, in exercise of the powers conferred by clddsef sub —section (1) and sub-section (2A) oftisec10 of the
Industrial Disputes Act, 1947 referred the follogridispute for adjudication to this Tribunal:

SCHEDULE

“Whether the demand of the Union that the managémérM/s. BCCL discriminated against the non-
executive ex-employees of Coal Mines Labour Welfaraganisation at the time of fixing their pay
consequent on their absorption in M/s. BCCL w.@1f/01/1987 is justified ? If so, to what benefie dnese
workmen entitled to ?”

2. After receipt of the reference, both partiesreoiced. But appearing for certain dates none afgpsubsequently.
Case remains pending. It is felt that the displietween the parties have been resolved in thatimea Hence No
Dispute Award is passed. Communicate.

R. K. SARAN, Presiding Officer
7 feeft, 21 SRR, 2016

W13, 2160, 3TENfTH foarg SIff@m, 1947 (1947 &1 14) 1 €1 17 & STE0T § S=9 THR €
% Yeedd % g el iR Sk wHeR % o=, ey W ke oiwifte faar § w=iw wer siifs
SATeRToY 9| IR |, 2, U % TEe (W W@ 58 % 2015) i W HI €, S BT TR Hi 21.10.
2016 %! 9T g7 ol

[, TA-20012/82/2015-3TE3TR (HwA-1) ]

™. %. fog, ST sifeeR

New Delhi, the 21st October, 2016

S.0. 2160.—+n pursuance of Section 17 of the Industrial DigsguiAct, 1947 (14 of 1947), the Central
Government hereby publishes the Award of the Cem@i@ernment Industrial Tribunal-cum-Labour Courd.N2,
Dhanbad (Ref. No. 58 of 2015) as shown in Annexiaréhe industrial dispute between the employen®iation to the
management of M/s. BCCL and their workmen, whiasweceived by the Central Government on 21.10.2016

[No. L-20012/82/2015-IR (CM-1)]
M. K. SINGH, Section Officer
ANNEXURE
BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL  (NO. 2), AT DHANBAD
PRESENT : Shri R. K. Saran, Presiding Officer
In the matter of an Industrial Dispute under Secfi6(1) (d) of the I.D. Act, 1947.

REFERENCE NO. 58 OF 2015

PARTIES : The Area. Secretary,
United Coal Workers Union,
E.J.Area, Bhowra, PO: Bhowra, Dhanbad
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Vs.

The General Manager
E.J.Area of M/s. BCCL,
P.O. Bhowra, Dhanbad

Order No.L-20012/82/2015-IR(CM-I) dt.27.07.2015

APPEARANCES :
On behalf of the workman/Union None
On behalf of the Management : Mr. D.K. Verma, LdlvAcate
State : Jharkhand Industry : Coal
Dated, Dhanbad, the 119 July, 2016
AWARD

The Government of India, Ministry bébour, in exercise of the powers conferred ormthender
Sec.10(1)(d) of the I.D. Act.,1947 has referredftiiowing dispute to this Tribunal for adjudicatiovide their Order
No. L-20012/82/2015-IR (CM-I) dt.27.07.2015.
SCHEDULE
“Whether the action of the Management of Bhowra@8lliery of M/s. BCCL in not providing employment
to Ms. Rita Deswali, dependent daughter of Latei Axrswali under the provisions of NCWA is fair and
justified? To what relief the concerned persomitstied to?”

Neither the workman/ the Representative of thekwan nor Management Advocate appeared on dateidor d
even before by the workman side since inceptiothefcase and subsequently coming into existend¢dadearing
Ref. No. 58 of 2015.Though Regd. Notice dt.28.08®2was sent to the both parties concerned at ddeesses
referred in the Order of the Reference itself fop@arance and filing WS on the part of the workranthey did not
respond to it rather let the Tribunal keep on meostf dates taking six adjournments. Mr.D.K. Varrhd. Advocate
earlier filed his Authority and made appearancea touple of dates .The case deals with not progidimployment
dependent daughter of the late workman Late Adesvzali .

By going through the record and materials at#élaon records, it is beyond doubt the Sponsoring
Union/workman- side seems to be in no hurry te file documents .Since onus of filing documentsiWfere the
Court rests with workman with appearance aépi@sentative, for which they desperately failBide. way and
conduct the workman side walks ,there is little latoilne Union/petitioner is any more interestegbtoceed with the
case and get it to finality through adjudicationsa#ficient opportunity was made available to wodknto came out
with W.S. to stake claim .It seems that workmanddonger interested to contest the case. As sweitl not be proper
and in the natural interest of justice to keep ¢hse alive and to set it rolling for indefinite joer .Accordingly an
‘Award of No Dispute’ is passed.

R. K. SARAN, Presiding Officer
7 e, 21 SRR, 2016

32161, 3Tl foemg sifuf=m, 1947 (1947 &1 14) &1 &7 17 & TR0 § S=19 TWHR &
% Yeedd % g (Sl iR Sk wHeR % odw, ey W ke oiwife faar # w=iw wer siifn
STeRToy 9| IR |, 2, UFEE % e (W WEA 46 % 2005) I TR B €, S BT GEHR Hi 21.10.
2016 1 YT g3 ol

[E. TA-20012/238/2004-3TMEAR (HwH-1) ]
™. %. fog, S sifee

New Delhi, the 21st October, 2016

S.0. 2161.—4n pursuance of Section 17 of the Industrial DigsguiAct, 1947 (14 of 1947), the Central
Government hereby publishes the Award of the Cem@@ernment Industrial Tribunal-cum-Labour Courb.N2,
Dhanbad (Ref. No. 46 of 2005) as shown in Annexiaréhe industrial dispute between the employen®iation to the
management of M/s. BCCL and their workmen, whiasweceived by the Central Government on 21.10.2016

[No. L-20012/238/2004-IR (CM-I)]
M. K. SINGH, Section Officer
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ANNEXURE
BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL  (NO. 2), AT DHANBAD
PRESENT : Shri R. K. Saran, Presiding Officer
In the matter of an Industrial Dispute under Secfi6(1) (d) of the I.D. Act, 1947
REFERENCE NO. 46 OF 2005

PARTIES : The Regional Secretary,
Indian National Mines Officials' Supervisory Staisociation, Kuju
Area, PO : Toppa Colliery, Distt : Hazaribagh

Vs.

The Project Officer,
Toppa Colliery, of M/s. CCL, PO: Topa, Distt; Haibagh

Order No.L-20012/238/2004-IR(C-I) dt. 31.03.2005

APPEARANCES :
On behalf of the workman/Union : Mr. U.N. Lal, LAdvocate
On behalf of the Management : Mr. D.K. Verma, LdlvAcate
State : Jharkhand Industry : Coal
Dated, Dhanbad, the™4July, 2016
AWARD

The Government of India, Ministry of Labour, inezgise of the powers conferred on them under SEQH) of
the I.D. Act.,1947 has referred the following dispuo this Tribunal for adjudication vide their @rdNo.
L-20012/238/2004-IR(C-1) dt. 31.03.2005

SCHEDULE

“Whether the action of the Management of Topa @polliof M/s CCL in not rectifying the pay anomaly of
Shri B.Vishwakarma, Sr. Overman, Grade-A comparetiis junior S/Shri R.V.Bhagat, S.P.Thakur, Ismail
Ansari & Suraj Nath Mahato, Sr.Overman, Grade-fusified? If not, to what relief is the workmantiied
and from what date?”

2. No representation on the side of the Managernantate .Whereas Union Representative is repodelet
present but no step is reported moved ahead im#teer of evidence of the workmen long awaiting daspite giving
S0 many opportunity to the workmen .The case mtedlto removal of alleged reportedly pay angrbaitween the
workman and amongst his all juniors. Though twarfak notices dtt. 13.05.2005 and 08.08. 2005 wemetseboth the
litigant parties on the addresses referred in theroof the Reference.

On going through the case record and materialécoletisly, available in the case record, it appegparent
clear that the Union side miserably failed to @etn completed the W Witness as ex -parte persiimeg 16.06.2006
.Prima facie it stands clear as there has beenarmitsnn the case, as of now, as they did not assigient reasons .The
Union side do not want to get the case to the botibthe fact through adjudication due sheer lddkterest. The case
turned into merely posting of dates and adjournsiemhich will never end of the natural justice .Undmich
circumstances, the case has lost its relevancyamderits to drag it up rather close it down presignmon-existent of
Industrial Dispute between the parties. Accordingly Award of ‘No Dispute’ is passed.

R. K. SARAN, Presiding Officer
T fEeet, 21 TSR, 2016
I, 2162, i faam e, 1947 (1947 1 14) &1 &/ 17 & STE0 § i TR SEeee
% Yeedd % g el iR Sk wHeR % dw, ey W ke oiwifte faar § w=iw wer siifes
SRy e . 1, SR g (Fed G 177 % 1994) I Y HA §, S ThR F 21.10.
2016 %! 9T g7 ol
[, TeA-20012/226/1993-3TEAR (FTH-1) ]

™. %. fog, S sifeei
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New Delhi, the 21st October, 2016

S.0. 2162.—n pursuance of Section 17 of the Industrial DisguAct, 1947 (14 of 1947), the Central
Government hereby publishes the Award of the Cem@@ernment Industrial Tribunal-cum-Labour Courb.NL,
Dhanbad (Ref. No. 177 of 1994) as shown in Anneximr¢he industrial dispute between the employareelation to
the management of M/s. BCCL and their workmenciwhias received by the Central Government on 2201@.

[No. L-20012/226/1993-IR (CM-I)]
M. K. SINGH, Section Officer
ANNEXURE
BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL NO.1, DHANBAD
In the matter of reference U/S 10 (1) (d) (2A) @i.Act. 1947
Reference: No. 177/1994
Employer in relation to the management of Kendu&blliery of M/s. BCCL
AND
Their workman

Present : Shri R.K.Saran, Presiding Officer

Appearances:
For the Employers : Shri N.M. Kumar, Advocate
For the workman : None
State : Jharkhand Industry : Coal
Dated- 06/09/2016
AWARD

By order No. L-20012 /226/1993-IR(C-1) dated Z5(27.1994, the Central Government in the Ministfy o
Labour has, in exercise of the powers conferredlayse (d) of sub —section (1) and sub-section (#Aection 10 of
the Industrial Disputes Act, 1947 referred thedwling dispute for adjudication to this Tribunal:

SCHEDULE

“Whether the action of the management of Kendu&bliiery of M/s. BCCL. P.B.Area in superannuating
workman, Shri Ram Kripal Pandey, Asstt. Foreman.fw.£7/03/1993 is justified? If not, what relief
concerned workman entitled to ?”

2. After receipt of the reference, both partiesreoiced. But appearing for certain dates none afgpsubsequently.
Case remains pending. It is felt that the displietween the parties have been resolved in thatimea Hence No
Dispute Award is passed. Communicate.

R. K. SARAN, Presiding Officer
7 feeft, 21 TR, 2016

I, 2163, i faa e, 1947 (1947 1 14) &1 &/ 17 & A0 § s TN ST

% Yeudd & g ARl SR ST wHRRl & oo, ey o fAfe sienfte faae § w=ia weaRr sfenfin

SARIFTOY H AT, STEHRETE % Yae (HeH HEA 76/2004) I YHI HLA B, S T RN A 21.10.2016
WTw g |

[E. Ta-30012/18/1997-3E3R (&-1) ]

™. %. fog, ST sifeei

New Delhi, the 21st October, 2016

S.0. 2163.—4n pursuance of Section 17 of the Industrial DigsguiAct, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No20®4) of the Central Government Industrial Tribuoain-
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Labour Court, Ahmedabad as shown in Annexure, énitidustrial dispute between the management of. GINGC
and their workmen, received by the Central Govemtroa 21.10.2016.

[No. L-30012/18/1997-IR (C-I)]
M. K. SINGH, Section Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-C UM-LABOUR COURT,
AHMEDABAD

Present :

Pramod Kumar Chaturvedi,
Presiding Officer, CGIT-cum-Labour Court,
Ahmedabad,

Dated 24 August, 2016
Reference: (CGITA) No. 76/2004

The Director (Personnal),
Oil & Natural Gas Corporation Ltd.,
Tel. Bhavan, Dehradoon (Uttrakhand) ...First Party

Vis

The Chairman,
ONGC Employees Union,
8, Samarpan Shopping Complex, Highway Road,

Mehsana (Gujarat) — 384002 ...Second Party
For the First Party : Shri K.V. Gadhia
For the Second Party : Shri Yogen N. Pandya

AWARD

The Government of India/Ministry of Labour, Newbieby reference adjudication Order No. L-30012118%7-
IR(C-I) dated 18.03.1998 referred the dispute fdjudication to the Industrial Tribunal, Ahmedabd@ujarat) in
respect of the matter specified in the Schedule:

SCHEDULE

“Whether the action of management of ONGC, Mehsardenying promotion to Shri Omkar Chand on the
post of Supervisor (HV) from 01.01.1985 and up gtamhin higher grade from 01.01.1986 as per
Memorandum of Settlement dated 04.01.1988 in théegwf disciplinary action vide order No.

MNH/Dise/1/(636)/87/490 dated 12.11.1987 is legat gustified? If not, to what relief the concerned
workman is entitled to?

1. The reference dates back to 18.03.1998. Secony qabtnitted the statement of claim Ext. 5 on 2119929 and
the first party submitted the written statement. Bxbn 01.02.2000. Since then the second partynbabeen leading
evidence, therefore it appears that the secong pat not been willing to prosecute the case amptdwe that the
action taken by the first party was not legal amstified.

2. Thus the reference is dismissed in non-prosecutidhe case by the second party.
P. K. CHATURVEDI, Presiding Officer
T feoeft, 21 TRER, 2016
1. 2164, 3MENfTR foarg sfif@m, 1947 (1947 &1 14) 1 €1 17 & STE01 § S=9 WHR g
% YAUds & Wag (N SR ST wUeR % aE, orgdy o e o foer d wwid wen sEfien
FARIHTOY S R A, 1, ¥R & e (e ' 20 3% 2016) 1 GHIRE B 2, S HHEF GEHR HI 21.10.
2016 1 YT 3T o

[9. T&e-20012/166/2015-3TMEAR (Hwg-1)]
. &. fog, A9 Aty
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New Delhi, the 21st October, 2016

S.0.2164.—n pursuance of Section 17 of the Industrial DisguiAct, 1947 (14 of 1947), the Central
Government hereby publishes the Award of the Cem@@ernment Industrial Tribunal-cum-Labour Courb.NL,
Dhanbad (Ref. No. 20 of 2016) as shown in Annexiaréhe industrial dispute between the employen®iation to the
management of M/s. BCCL and their workmen, whi@sweceived by the Central Government on 21.10.2016

[No. L-20012/166/2015-IR (CM-1)]
M. K. SINGH, Section Officer
ANNEXURE
BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL  NO. 1, DHANBAD
In the matter of reference U/s 10 (1) (d) (2A) &f.Act. 1947
Reference: No. 20 of 2016
Employer in relation to the management of P.BeadMM/s. BCCL
AND
Their workman

Present : Shri R.K.Saran, Presiding Officer

Appearances:
For the Employers : Shri Gopal Tiwari, Legal Asstt.
For the workman : Shri Vivek Kumar Singh, Rep.
State : Jharkhand Industry : Coal
Dated- 09/09/2016
AWARD

By order No.-L-20012/166/2015 IR-(CM-I), datedh/02/2016 the Central Govt. in the Ministry of loai has,
in exercise of powers conferred by clause (d)ud§ SSection (1) and Sub-Section (2A) of Sectioroflthe Industrial
Disputes Act.1947, referred the following dispufies adjudication to this Tribunal:

SCHEDULE

“Whether the action of the management of Burrag@tiliery under P.B.Area of M/s. BCCL in dismisgin
Shri Ganesh Mahato M/Loader vide letter dated 12@33 is fair and justified? To what relief thencerned
workman is entitled to?”

2. The case is received from the Ministry of Labour 22.02.2016 After receipt of reference , bothtipa are
noticed. The Sponsoring Union files their writtetatsment on 21.03.2016. The management files tieiten
statement -cum-rejoinder on 26.05.2016. Documéntamagement is marked as M-1 to M-10 as well asighent of
workman is also marked as W-1 to W-7.

3. The short point involved in this reference that the workman has been dismissed from hisicgervon
absenteeism.

4.  During Preliminary hearing. it is revealed tti@ case is dismissal of workman for long absenceuty. But
he has already out of service for 13 years. Ielis fto give another chance to the workman tueser

5.  Considering the facts and circumstances ofdase, | hold that he be taken into job as a fregpl@yee as cat-I
scale. But the workman be kept under probatiorafperiod two year . Therefore the question of haages does not
arise at all.

This is my award.
R. K. SARAN, Presiding Officer
T fieet, 21 TSR, 2016

W.3M.2165. 3T foerg St em, 1947 (1947 &1 14) 1 41 17 & TR0 § S5 THT THESTE
% Yeudd & g el 3R SAh HHeN % odw, oy § fAfw ol faak § w=im wer sl
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SRy S e A 1, T8 oo & dae (Fed §. 239/2011) 1 GHIRE H §, S B WEHR A 21.10.2016
i TS 3T o

[E. TaA-22012/74/2007-3TE3R (FHwA-11)]
TS g, sgam sAfusrt
New Delhi, the 21st October, 2016

S.0.2165.—4n pursuance of Section 17 of the Industrial DisguAct, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No./2Z&B1) of the Central Government Industrial Tribluoiam-
Labour Court No. 1, New Delhi as shown in the Arurex in the Industrial Dispute between the managemiFood
Corporation of India and their workmen, receivedliny Central Government on 21.10.2016.

[No. L-22012/74/2007-IR (CM-I1)]
RAJENDER SINGH, Section Officer
ANNEXURE

IN THE COURT OF SHRI AVTAR CHAND DOGRA, PRESIDING O FFICER, CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT NO.1, KARKARDO OMA COURT COMPLEX, DELHI

ID No. 239/2011

1. The President,
Food Corporation of India (Handling ) Workers Union
8654, Arakshan Road, Paharganj
New Delhi

2. The President,
FCI Workers Union,
58/1, Diamond Harbour Road,
Kolkata

Camp Office

8585, Arakshan Road,
Paharganj, New Delhi ...Workmen

Vs.

The Chairman — cum — Managing Director,

Food Corporation of India,

16-20, Barakhamba Lane,

New Delhi 110 001 ...Management

This application was filed by the management odd=@orporation of India under Section 33 of theustdal
Disputes Act, 1947(in short the Act) for implemeita of Circular N0.18/2005 dated 15.12.2005 inlpuimterest due
to sustained recurring financial loss to the puklchequer. It is necessary to point out that faot, a reference
petition under sub-section (1) and sub-section 2&extion 10 of the Industrial Disputes Act, 1947¢hort the Act)
was received by this Tribunal vide letter No.L-22074/2007-IR(CM-II) dated 16.10.2007 and in thil saference,
the dispute which was required to be adjudicatethisycourt was whether the demand of the Unionwfithdrawing
the new incentive scheme announced vide Circulal 82005 dated 15.12.2005 is legal and justifitidivas during
pendency of the above reference that this appticatias filed by the management under Section 3BeofAct. There
are averments that the FCI has employed more tB@0@ manual workers known as departmental labhelio, have
been granted regular pay scale as per their ddgignaThey are required to handle fixed humbebags and their
working hours are 7 % hours , including lunch brettk After achieving the prescribed datum norifisags, workers
are entitled for extra wages known as incentiveasags per rates mentioned in the wage scheme. saitiescheme
initially contained rates for handling bags of 6% &nd above. Later on, Government of India accepttinational
Labour Organization recommendation relating to B0 dags which can be carried manually. Governmest al
conducted a study through Delhi Productivity Couacid subsequently review of the report was donéhbySaxena
Committee after deliberation with the workers unionNorkmen union had different views in respect tbé
recommendations. As a result, management entrifigitter study to Shri P.K. Saxena, ex-General ag¢gn, Food
Corporation of India. Recommendations of Saxena@itee were accepted by FCI after due examinatiahit was
thereafter the instant circular was issued. Thataimt circular/instructions were implemented durthge period
December 2005 to March 2006 in some of the DepgdBugarat, West Bengal, Orissa, Haryana and Punjdbwever,
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these instructions were kept in abeyance in compdiaf the statutory requirement of Section 3GefAct as workers
union had raised industrial dispute before the @iation Officer at New Delhi. The dispute ended failure of
conciliation in October 2006 and November 2007 eesipely. Thereafter a reference was receivedhiy/ Tribunal
with the following terms:

‘Whether the demand of the Union for withdrawing thew incentive scheme announced vide Circular
N0.18/2005 dated 15.12.2005 is legal and justifi¢idf?ot, to what relief is the workman entitled?’

2. Finally, prayer has been made in the applicdtoimplementation of the circular.

3. Reply to the application was filed on behalf €l workers Union wherein specific preliminary otijens
regarding abuse of process of law and violatiorthef provisions of the Act etc. were taken. Woskenion have
denied most of the averments on merits. It isekktiat no discussion or negotiation was held byRGI management
with the Union before unilaterally changing schemhehange of 50 kg bag and increase the same f@btd 135 kg
per bag per day. It is also denied that paymentientathe workmen for handling bag was excessitMerkmen union
also alleged that there is violation of mandatorgvjsions of Section 9A of the Act, which has bemmpletely
ignored by the management.

3. Against this factual background, my learned poedsor framed the following issues vide orderdi@fie0.2011:
0] Whether the applicant can be permitted to imq@et circular dated 15.12.2005?
(ii) Whether the application has been moved witheav to frustrate the pending dispute
(iii) Relief

4.  Management, in support of its case, examined B}rSingh as MW1 and Shri A.K. Singh as MW2 wHsoca
tendered in evidence affidavits Ex.MW1/A and Ex.MW2 Documents Ex.MW1/1 to Ex.MW1/3 and Ex.MW2/1 to
Ex.MW?2/3 respectively were also tendered in evidendorkmen in support of their case examined Shmiesh
Gupta as WW1 and Shri Pramod Kumar Gupta, whoseazfts are ExWW1/A and Ex.WW2/A respectively.
Documents EX.WW1/1 to Ex.WW1/6 and Ex.WW2/1 andViBW2/2 were tendered in evidence.

5. Issue No.1 and 2 are being taken up togethedimussion as they can be conveniently disposedt oé
necessary to mention at the outset that in ID 8®/2011 titled ‘President, FCI Workers Union vs Bd@orporation
of India’ this Tribunal has passed award on 05.0¥62which was finally notified vide Section 17 ohd Act on
11.07.2016. It is clear from perusal of the awamdsed by this Tribunal, this Tribunal has held thahe wake of the
judgement of Hon’ble High Court of Bombay (Nagmench) in PIL No.84 of 2014 titled ‘Court of itsva Motion
vs. Union of India & anr.” Decided on 20.11.2015emtin recommendations of the Saxena Committee, Re@ort as
well as High Level Committee appointed by the Gaweent of India (Ministry of Food, Consumer Affamad Public
Distribution) have been discussed and approvedhbyHon’ble High Court in the above judgement, ashsthis
Tribunal, was of the opinion that Government adl we Food Corporation of India is well within jwers to take
policy decision regarding norms to be followed @ading and unloading of sacks etc. Accordinglyyais held that
demand of the FCI unions for withdrawing the neweintive scheme announced vide circular No.18/20&xgdd
15.12.2005 is neither legal nor justified underlthe. The award passed by this court on 05.07.2@E5now become
final. There is nothing on record to show that amy has been filed before the Hon’ble High Cowurtterein any kind
of stay order has been granted against the saiddawgince the issue involved in the present appba is directly
connected with findings rendered by this TribunallD No0.195/2011, as such the applicant manageroantbe
permitted to implement circular No.18/2005 datedl252005 as demand of the union regarding non-imefgation of
the above circular has already been held to bdegatlly justified vide award dated 05.07.2016, whias been duly
published in the official gazette on 11.01.20116.

6. Inview of the above discussion, there is nadneediscuss the evidence in detail adduced byénges when in
the reference made to this Tribunal has alreadgrtakew after considering comparative merits of thee as well as
evidence on record that demand of FCI Workers ufinwithdrawing the new incentive scheme announciele
circular N0.18/2005 dated 15.12.2005 was held todither legal nor justified under the law. Remuoily, it is held
that the Government of India as well as FCI canlémgnt the said circular N0.18/2005 dated 15.1520Qet copy
of the award dated 05.07.2016 passed in ID No.DdZ/2itled ‘President, FCI Workers Union vs Food@wation of
India’ be placed on record. An award is accordimgssed. Let this award be sent to the apprepBatvernment, as
required under Section 17 of the Industrial Dispuet, 1947, for publication.

October 7, 2016

A. C. DOGRA,Presiding Officer
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T feoeft, 21 TRISR, 2016

132166, 3TENfTH o sifuf@m, 1947 (1947 &1 14) H O- 17 & TR § H59 TWhR THUSTE
% Yo % Gag (Sl SR ST wHeR % oo, eEd § fAide sfeifin faee § @=ia weRr siEifis
AR S R |, 1, T ol & YEE (HeH E. 57/2014) 1 YRR HA €, S HEE R @ 21.10.2016
I T I Al

[E. TaA-22011/58/2010-3TE3TR (FHTA-11)]

TS5, T8, STam stfuer
New Delhi, the 21st October, 2016

S.0. 2166.—4n pursuance of Section 17 of the Industrial DitsguAct, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No2®T4) of the Central Government Industrial Tribuoain-
Labour Court
No. 1, New Delhi as shown in the Annexure, in theustrial Dispute between the management of Foogdzation of
India and their workmen, received by the Central&@oment on 21.10.2016.

[No. L-22011/58/2010-IR (CM-I1)]
RAJENDER SINGH, Section Officer
ANNEXURE

IN THE COURT OF SHRI AVTAR CHAND DOGRA, PRESIDING O FFICER, CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT NO. 1, KARKARD OOMA COURT COMPLEX, DELHI

ID No. 57/2014

The General Secretary,

FCI Shramik Sangh, Uttarakhand,

32, Chakrata Road, Dehradun,

Dehradun ...Workmen

Vs.

1. The Chairman,
Food Corporation of India,
16-B, 12 Khamba Lane, New Delhi

2. The Senior Regional Manager,
FCI 5/6, Habibullah Estate,
Hazratganj, Lucknow,
Lucknow

3. The District Manager,
Food Corporation of India,
Haldwani, Nainital,

Nainital ...Managements
AWARD

A reference was received from the Ministry of Labovide letter No.L-22011/58/2010-IR(CM-II) dated
24.03.2011 under sub-section (2A) of Section 1thefindustrial Disputes Act, 1947 (in short the)Aterms of which
are as under:

‘Whether the action of the management of FCI imfaating the services of workmen Shri Ram Naregh S/
Shri Nanhe Lal and Shri Ram Pal S/o Shri Ghasi Ralegal and unjustified? To what relief they argitled
to?’

2. Briefly, it is alleged in the statement of claihat Shri Ram Naresh and Shri Ram Pal (hereinedferred to as
the workmen) were appointed as watchman/guard &yrthnagement in 1984-85 and were posted at diffptanes,
i.e. Shankar Rice Mill, Aggarwal Modern Rice Mighakti Rice Mill and other godowns of FCI situatgdBilaspur,
District Rampur under the management and contrélaafd Corporation of India Haldwani, Rspondent NolB fact
FCI has taken the aforesaid rice mills on rent eolverted the same to godowns, which were undecah&ol of
management of Food Corporation of India (hereimakéerred as the management ). Claimant has wonkgdthe
management for more than 2 % years without anykbiedheir service and completed in a calendar.ye@he
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workmen performed their duties honestly, sinceeslgl with full devotion and without chance of conipla Though
the workmen were performing their duties regulaldyt were not being paid wages as per the Goverhmamal
norms nor other legal benefits lilke PF, ESI, DeamAllowance. TA etc. were being paid to the wagkm The
workmen were being paid Rs.400.00 per month wtilkerosimilarly placed workmen doing the same nagdingork in
the management were getting Rs.1200.00 per monlichwis against the norms of equal pay for equaftkwo
Workmen raised their voice against the managengainst this, as a result of which the workmen whrewn out of
job. Thereafter, workmen filed writ petition befotke Lucknow Bench of the Hon’ble High Court of #tlabad
through Bhartiya Kranti Nigam Mazdoor Sangh, Lucknagainst the management wherein interim staygrasted
on 16.09.1987 directing the management not toitert® services of the workmen till further ordevdanagement
intentionally disobeyed the directions of the Higburt and terminated services of the workmen od@7987 without
any notice. Workmen also informed the police but step was taken for implementation of the ordethefHon’ble
High Court. Claimant visited premises of the mamagnt on 21.10.1987 but they were told that tresivises were no
longer required and entry of the claimant was bdnr@aimant also wrote to the local SHO, Bilasgur, in vain.

3.  Thereafter, claimant moved contempt applicatiefore the Hon’ble High Court and in the meantihmee ¢dounsel
for the workmen expired and due to bifurcation tft& of Uttar Pradesh into two States, this matees transferred to
Uttarakhand High Court for adjudication and it vaéesided on 25.11.2009 wherein Hon’ble High Colrderved that
in view of the law laid down by the Apex Court, faal aspect of the case cannot be examined angketiteoners can
move the appropriate authority for relief. Incoraplie of the order of the Hon’ble High Court, workmapproached
the Regional Labour Commissioner, Uttarakhand dwedsame was transferred to Shram Mantralaya, Nelwi fe
proper adjudication. Though oral assurance wasngby the management to the workmen to retain Hegirices, but
of no use. Services of the workmen have been texteil wrongly, illegally and in an arbitrary mann&ame is also
against principles of natural justice as well asvigions of Industrial Disputes Act, 1947. Workntewve been made a
scape-goat as they were demanding statutory enéties under the law. This order of terminationoiglly bad in
law. Prayer has been finally made to direct theagament to reinstate the workmen with all consetiglebenefits.

4. Reference was contested by the management Veldoréply thereto and took various preliminary ctigns. It
was alleged on merits that the claimant hereinnamders of contractors, namely Moradabad Securidgn@any was to
exercise unassailable administrative control olaerdecurity guards, who made payment to them djirddioreover,
workmen were never issued appointment letters bynlanagement and they were engaged and deployéleby
contractor. It has been admitted in para 7 ofvhiéten statement that the workmen worked for mh@nagement
through the contractor but they were neither apeoi by management nor they were on the pay rolthef
management. Workmen were not regular workers of &@l they were engaged as security guard througtiaaor
on the basis of requirement. They were removedwthere was no requirement. Consolidated conamanunt was
paid to the contractor and thereafter wages ofwbekmen were paid by the contractor and not by FQhese
workmen were never under the direct administratvetrol of Food Corporation of India as such, refee is liable to
be answered against the workmen.

5.  Workmen filed replication to the written staterhéled by the management and reasserted the tdved in the
statement of claim and denied the material aversnemttained in the written statement.

6. Itis clear from order dated 10.10.2012 passethp learned predecessor that no specific issue fvamed in
the above reference as it was observed that thaetins raised in the reference is enough and gnreguired to be
answered.

7.  Thereafter, workmen in order to prove the claigainst the management examined Shri Ram Nare¥\/és,
whose affidavit is EX.WW1/A and tendered in evidendocuments ExX.WW1/1 to Ex.WW1/52 . The workmesoal
examined Shri Rampal as WW2, whose affidavit isMB#/2/A. He relied on documents Ex.WW1/1 to Ex.WWA/5
Management, in order to rebut the case of the @afrexamined Shri Mrinal, Area Manager as MW1, sehaffidavit
is EXMW1/A. He tendered in evidence documentdviX1/1 to EX.MW1/5.

8. It is clear from matrix of the case that theiralnt herein have come with the specific plea thaly were
engaged in the year 1984-85 by the management garial Rice Mill, Bilaspur, which was under supsien and
control of the management of FCI and they have eaifior more than 240 days. Admittedly. Servicethefworkmen
herein were terminated without any show cause aaticone month salary in lieu of such notice.aRlas been taken
by the management in its written statement thatmbekmen herein were not in the employment of F@l they were
workers of the contractor, M/s Moradabad Securitynpany, who exercised full administrative contreér them and
they were directly in the pay roll of the contractddowever, in Para 7 it stands admitted by th@agament that the
workmen were working for the FCI management throtlgh contractor and in Para 8 it is alleged thatwlorkmen
were not regular workers of the management and payrof wages was made directly by the contractothto
workmen. The workmen have filed a number of doausieEx.WW1/1 to Ex.WW1/52 to prove that they were
appointed as watchmen/security guard. Perusall dfiese documents shows that there were other aziers who
were performing duties at Aggarwal Rice Mills ataBpur. In EX.WW1/4, there is clear mention of tleene of Shri
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Ram Naresh, whose rank is mentioned as Guard. &lgnih Ex.WW1/5 again the name of Shri Ram Narea$ been
mentioned in the extract of attendance. Name of Bampal has been mentioned as Pal Singh, whase maalso
mentioned alongwith the name of Shri Ram NaresEX(WW1/8 which pertains to the month of August, 8k
Ex.WW/9, Ex,WW1/10 and ExX.WW1/11, names of watchfgaard is mentioned and the name of Shri Ram Nassh
well as Rampal Singh finds mention in the aboveudwoents and the date mentioned is 01.05.1987;urithér shows
that the workmen were working for 8 hours. AgairEix.WW1/14, name of both the workmen is mentioaad the
date of the document is 31.05.1987. Similarly ia tther documents also, nhame of the workmen isioread. A
careful appraisal of Ex.WW1/4 to Ex. WW1/52 that therkmen were in the employment of FCI at Bilaspltris also
mentioned that Shankar Rice Mill, Aggarwal ModeilineRMill, Shakti Rice Mill and other godowns of F€ltuated at
Bilaspur, District Rampur were storing depots dmelytwere engaged as watchman/guard.

9.  Since the management has come in the presentitisspecific plea that the workmen herein weoedirectly
in the employment of FCI and they were engaged lyadabad Security Company to provide security guanm
contract basis to FCI, who was making payment ¢éoathove company/contractor, who was further magengments
to the workmen. Shri Mrinal, Manager, while appegras MWL1 tried to prove the stand taken by theagament in
the written statement. However, careful examinatbmis statement would show that the managememGifhave
failed to prove the stand taken in its pleadindss Wwitness is not aware whether any letter ofiestjwas sent to the
contractor to provide security guard/watchman at given depots. No such letter has been filedrovgd by the
management so as to prove its stand. There isnaldest filed as to the number of persons depiopyg the said
security agency for the management. Further, tieeneo document on the file to show that MoradabaduSty
Company was asked to provide security personriletonanagement. He has further admitted that IEeMW1/1 is
regarding misbehaviour of Malkhan Singh and leieiMW1/2 does not reflect payment of wages towloekmen.
Management of FCI was directly making paymentsheodecurity company. However, there is no letteslazument
filed by the management so as to show that dutiegrélevant period from 1984 to 1987 how much payimwas
made by FCI to the above security agency as paywofentiges which the contractor was required to uiisé to the
workmen. This witness is also not aware whetheh sacord is available in the office of the managenm not. He is
not even aware whether Rs.400.00 was being paiglathh workman. He has specifically admitted thatmadiy
management maintains record in respect of permasraptoyees and no record in respect of daily wagpleyees
engaged through Moradabad Security Company isableiln the office of the management. Only attewdasheet is
kept in the office. He has denied the suggestian tthe workmen herein was an employee of the neanagt or not.
He has feigned ignorance regarding order passedtiehpllahabad High Court. He is no aware whethgr amount
towards provident fund was being paid to the wonkmeHe has made a vital submission that the doctsnen
Ex.WW1/1 to EXWW1/52 is correct. He further atted that the workmen herein worked with the manza@ upto
1987. Thus, overall examination of the statemérihis witness clearly shows that the claimant hreteve worked
with the management till 1987, which is also tlasec of the workmen herein as per the pleadingsit@d in their
statement of claim.

10. In the present case, it was incumbent upommizeagement of FCI to have filed contract documeiaks which
the contractor regarding engagement of the contnawkers, i.e. Workmen herein was given to the Matzad
Security Company. In Section 7 of the ContractdiabRegulation & Abolition Act, 1970, every prineipemployer,
i.e. FCl in the present case, is required to regigself by making an application to the RegistgrOfficer in the
prescribed manner for registration of the estabiisht. Before awarding of contract to any privatetractor, it is
required under Section 13 of the said CLRA Act shath contractor has to obtain license before wgagany work
through contract labour in the manner prescribedeutthe law. Before grant of such licence, theehging Officer
may make such investigation in respect of applicafiled by the contractor and if any violation thle terms and
conditions of the contract is made out, under 8acti4, the Licencing Officer has powers to suspentevoke the
license granted in favour of such contractor. k& ¢hse in hand, management has not taken paies &tfile copy of
registration of its establishment in terms of Sat{f of the Act and copy of the license grantethirour of the private
agency, i.e Moradabad Moradabad Security Compahgse services were hired by the management of &@éathe
stand taken in the pleadings. Since no such docuimes been filed by the management of FCI, onhsaoaable
inference that can be drawn is that the so calledractor was not at all licensed. There is noudoentary evidence
filed so as to show what were the payments beindenba the contractor for disbursing the said am®tmthe workers
employed by the contractor. In such a situatiorait be claimed that the workmen herein were nd&éh working
under the supervision of the contractor and theseweorking under the direct management of FClis pertinent to
mention here that under Section 21 of the CLRA A&70, it is the duty of every principal employerrtominate a
representative who is required to be presenteatithe of disbursement of disbursement of wagethbycontractor.
Further, the principal employer is also requiretbtke all steps for the welfare of the workers rdupeg which there are
various provisions under the Act as well as thesul Management has also not examined any sudtactor so as to
legally prove its stand that during the year 1984:iB 1987, the said contractor has deployed tloekwen herein as
watchman/guard and payments were also being madecto workmen directly by the contractors. In thesemce of



4766 THE GAZETTE OF INDIA: OCTOBER 29, 2016/KARKA 7,1938  [RRT II—SEC. 3(ii)]

any such evidence, both oral as well as documentiaiy Tribunal is of the considered opinion thz¢ management
has badly failed to prove its case, as requirecutite law.

11. There is nothing on record to suggest that aticen before terminating services of the workmerelmewas
served upon them as required under Section 25keoftt, as there is no evidence that one montlt@otr salary in
lieu of such notice was paid to the workmen heréihus, examining the matter on the principlesatural justice as
well as provisions of the law, it is held that therkmen herein were in the employment of the mamege of FCI and
termination of their services is neither legal justified under the law.

12. Now, the residual question is as to what reéhefworkmen herein are entitled to. It was urgacbehalf of the
workmen that they are unemployed since the tintheif termination, as such, workmen should bestabed with full
back wages whereas the management has stronglg thhgethere is no question of reinstatement ah subelated
stage and FCI is now not employing such casualady wage workers , which was the practice earliés such, at
the most, they can be granted reasonable retremtiooepensation. Hon’ble Apex Court in the caEB8NL Vs.

Bhurumal (2014 AIR SCW 528), while dealing with theestion as to whether reinstatement with backewasipould
be granted as a matter of course and it was heldder:

‘The ordinary principle of grant of reinstatemenittwfull back wages, when the termination is foutndoe
illegal is not applied mechanically in all caseshi®& that may be a position where services of a
regular/permanent workman are terminated illegalig/or malafide and/or by way of victimization, ainf
labour practice etc. However, when it comes toctige of termination of a daily wage worker and whée
termination is found illegal because of procedutaflect, namely in violation dection 25-Feinstatement
with back wages is not automatic and instead thekmvan should be given monetary compensation which
will meet the ends of justice. Rationale for shiftiin this direction is obvious. Reasons for dagyhe relief

of reinstatement in such cases are obvious. liites law that when the termination is found to Hegal
because of non-payment of retrenchment compensatidmotice pay as mandatorily required urigeetion
25-F, even after reinstatement, it is always opetéorhanagement to terminate the services of thatogyew

by paying him the retrenchment compensation. Ssumh a workman was working on daily wage basis and
even after he is reinstated, he has no right th ssgularization.’

13. Same view has been taken by the Hon’ble Apexrtdn the case of MP Administration vs Tribhuvdagbir
Singh vs HP Agricultural marketing (2009 (15) SBZ7), Nagar Mahapalika vs State of U.P. (Civil egdpg€0.2411
of 2006 decided on 02.05.2006) and Madhya Pradeshimistration Vs. Tribhuban (Civil Appeal N0.1817 2007
decided on 05.04.2007). | have gone through ttie cd law enunciated in the above authorities pedusal of the
same clearly suggests that reinstatement of a wemmkwhose services have been terminated wronghillegally is
not to be done in a routine manner and as a maftiswurse by Tribunal. The Tribunal is requireddke a number of
factors into consideration, such as, whether th&t o question from which the workmen was termidateas a
sanctioned post or selection was made in accordaitberules and regulations by inviting applicaonvhether there
is delay in making reference to the Tribunal by werkmen was engaged as a daily wager etc. Smdeei case in
hand, there is no sanctioned posts of such casuddily wage workers and there is considerabledagfstime after
1987, as such at this belated stage reinstateraenbt be granted, as such, this Tribunal is ofofhi@ion that it is in
the larger interest of justice, a reasonable amofinbmpensation is paid to the workmen insteatkofstating them.
Hence, having regard to the overall circumstanceshe case, including length of service etc., anoamt of
Rs.1,50,000.00 appears to be just and reasonabieh e awarded to the workmen. An award is adogigt passed.
Let this award be sent to the appropriate Governnenrequired under Section 17 of the IndustrisipDtes Act,
1947, for publication.

October 3, 2016
A. C. DOGRA, Presiding Officer

T fEeet, 21 TSR, 2016
32167, foame stfuf=m, 1947 (1947 1 14) 1 91 17 & S0 § H59 TR G
% YeUdd & Geag ARl iR ST wHRRI % oo, ordy o ffdse ofeifn faag § @=iw weaRr siwnfin
TRy 9 e, SETEE & e (W E88/1999) I WY YAl ®, S g TR 1 21.10.2016 I
TS g3 el
[€. TaA-22012/409/1998- 3R (FHTA-11)]
TS 7, e sAfusrt
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New Delhi, the 21st October, 2016

S.0. 2167.—4n pursuance of Section 17 of the Industrial DitsguAct, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No1839) of the Central Government Industrial Tribuoai-
Labour Court, Asansol as shown in the Annexurehénindustrial Dispute between the management ofovia West
Colliery of M/s. BCCL and their workmen, receiveg the Central Government on 21.10.2016.

[No. L-22012/409/1998-IR (CM-I1)]
RAJENDER SINGH, Section Officer
ANNEXURE
BEFORE THE CENTRAL GOVT. INDUSTRIAL TRIBUNAL-CUM-LA BOUR COURT, ASANSOL
PRESENT : Sri Pramod Kumar Mishra, Presiding Officer
REFERENCE NO. 88 OF 1999

PARTIES:
The management of Victoria West Colliery of M/s. BIC
Vs.
Sh. Nibaram Gope
For the management : Sri P. K. Das, Learned Adeocat
For the union (Workman) : Sri Sudip Kumar Sharmeained Advocate
Industry : Coal State : West Bengal

Dated: 18.08.2016
AWARD

In exercise of powers conferred by clause (dpob-section(1) and Sub-section 2(A) of Section fLthe
Industrial Disputes Act, 1947(14 of 1947), Govt. loflia through the Ministry of Labour vide its kettNo. L-
22012/409/98—-IR(CM-I11) dated 07/07/1999 has beeragd to refer the following dispute for adjudicatby this
Tribunal.

SCHEDULE

“Whether the action of the management of VictoriastVColliery of M/s. BCCL in dismissing Sh. Nibaram
Gope, U. G. Loader is legal and justified? If notwhat relief the workman concerned is entitled? ”

1. Having received the Order NO. L-22012/409/98-IR(@Mdated 07/07/1999 of the above said referemoenf
the Govt. of India, Ministry of Labour, New Deltorfadjudication of the dispute, a reference case88@f 1999was
registered on 23.07.1999/19.09.2001 and accordiaglprder to that effect was passed to issue motlu®ugh the
registered post to the parties concerned dired¢tiagh to appear in the court on the date fixed arfild their written
statements along with the relevant documents distl @ witnesses in support of their claims. brguance of the said
order notices by the registered post were selite@arties concerned.

2. Case called out. None appears on behalf of themank Sri P. K. Das, learned advocate appears crftftthe
management.

3. Case record shows that the Workman last appeagtmtebthe court on 11.12.2014 but after that neithe
Workman nor his advocate never appeared beforedbe even after granting 7 adjustments. Registedite was
also sent to the Union on 07.03.2016 but to noceff#é seems that neither the Workman nor the Uri®mow
interested to proceed with the case. The cases&s@le of the oldest case pending in the TribuBal.under such
circumstance | have no option but to close the emsthe case is of the year 1999. As such the isadesed and
accordingly @No Dispute Award’ is hereby passed.

ORDER

Let an “Award” be and same is passed as no digptgting. Send the copies of the order to the Gaivindia,
Ministry of Labour, New Delhi, for information améeedful. The reference is accordingly disposed of.

PRAMOD KUMAR MISHRA, Priging Officer
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T feoeft, 21 TRISK, 2016
1312168, 3TENfiTH foaamg sifufem, 1947 (1947 1 14) 1 &R 17 & 01 § H<19 TR SdEiead
% Ty & Hag RS IR ST FwHeR & o, egey | e s foo ¥ S @R sifin
AR S A, AT & gEE (Hed E. 32/2001) 1 TR HA € S BT R I 21.10.2016 H A
g3 ol
[€. TA-22012/278/2000-3TE3TR (FHTA-11)]
Tors g, srgum sifusrd
New Delhi, the 21st October, 2016

S.0. 2168.—4n pursuance of Section 17 of the Industrial DitsguAct, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No2@21) of the Central Government Industrial Tribuoai-
Labour Court, Asansol as shown in the Annexurehénindustrial Dispute between the management ofovia West
Colliery of M/s. BCCL and their workmen, receiveg the Central Government on 21.10.2016.

[No. L-22012/278/2000-IR (CM-I1)]
RAJENDER SINGH, Section Officer
ANNEXURE
BEFORE THE CENTRAL GOVT. INDUSTRIAL TRIBUNAL-CUM-LA BOUR COURT, ASANSOL
PRESENT : Sri Pramod Kumar Mishra, Presiding Officer

REFERENCE No. 32 OF 2001

PARTIES:
The management of Victoria West Colliery of M/s. BIC
Vs.

Sh. Suresh Yadav
REPRESENTATIVES :
For the management : Sri P. K. Das, Learned Adeocat
For the union (Workman) : None
Industry : Coal State : West Bengal

Dated: 23.08.2016

AWARD

In exercise of powers conferred by clause (d) dbf-Section(1) and Sub-section 2(A) of Section 1Qhef
Industrial Disputes Act, 1947(14 of 1947), Govt. loflia through the Ministry of Labour vide its kettNO. L-
22012/278/200-IR(C-Il) dated 10/01/2003 has beeaged to refer the following dispute for adjudicatiby this
Tribunal.

SCHEDULE

“Whether the action of the management of VictoriastColliery under BCCL in not regularizing the\sees
of Sh. Suresh Yadav, Mining Sirdar w.e.f. 01.017489legal and justified? If not, to what reliebttvorkman
is entitled to? ”

1. Having received the Order No. L-22012/278/2000€iR( dated 10/01/2003 of the above said referenoe
the Govt. of India, Ministry of Labour, New Deltorfadjudication of the dispute, a reference case3¥®f 2001was
registered on 31/12/2001 and accordingly an oral¢indt effect was passed to issue notices thrdugnetgistered post
to the parties concerned directing them to appe#hrd court on the date fixed and to file theirtien statements along
with the relevant documents and a list of withessesupport of their claims. In pursuance of th@order notices by
the registered post were sent to the parties coader

2. Case called out. Both Parties are absent.

3. On perusal of the case record | find that theentRresiding Officer ( Late Sri M. R. Patnaik) haderved an
award in this case because the Workman/Union neittek any step nor filed W.S. Since the Worknmeaither



[9r 11—@vE 3(ii) ] AT bl TSI @ SHISX 29, 2016/T(dR 7, 1938 4769

appeared nor took any step in spite of giving sidfit opportunities, it seems that the Workmanoisat all interested
to proceed with the case further. As such the isasl®sed and accordingly a ‘No Dispute Award’ eésdby passed.

ORDER

Let an “Award” be and same is passed as no digptgting. Send the copies of the order to the Gaivindia,
Ministry of Labour, New Delhi, for information amteedful. The reference is accordingly disposed of.

PRAMOD KUMAR MISHRA, Presiding Officer

T fieet, 21 STRER, 2016
1302169, 3TENfTw foemg ifaf™m, 1947 (1947 &1 14) &1 91 17 % SO § S59 TWHR SHwd &
TEgdT & Hag FENE SR T FwHen # d, ey § fife oife faar d #=im weR sinfie
ATy 9 e, SETEE & e (W E70/2004) ol WA I B, S s R H1 21.10.2016 I
T g2 |
[€. TA-22012/423/2003 -3 (Fwa-11)]
TS g, e sAfusrt
New Delhi, the 21st October, 2016

S.0.2169.—4n pursuance of Section 17 of the Industrial DisguAct, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No20®@4) of the Central Government Industrial Tribuoain-
Labour Court, Asansol as shown in the Annexurg¢hénindustrial Dispute between the management ofiN®earsole
Colliery M/s. Eastern Coalfields Ltd. and their Woren, received by the Central Government on 2101@&2

[No. L-22012/423/2003-IR (CM-II)]
RAJENDER SINGH, Section Officer
ANNEXURE

BEFORE THE CENTRAL GOVT. INDUSTRIAL TRIBUNAL-CUM-LA BOUR COURT, ASANSOL
PRESENT : Sri Pramod Kumar Mishra, Presiding Officer
REFERENCE No. 70 of 2004

PARTIES:
The management of North Searsole Colliery of MGLE
Vs.

Sh. Sukhdev Bouri
REPRESENTATIVES :
For the management : Sri P. K. Das, Ld. Advocate
For the union (Workman) : Sri Rakesh Kumar, Pretidé the Union
Industry : Coal State : West Bengal

Dated: 06.09.2016

AWARD

In exercise of powers conferred by clause (d) db-Section(1) and Sub-section 2(A) of Section 1QGhef
Industrial Disputes Act, 1947 (14 of 1947), Goi. India through the Ministry of Labour vide its fet No. L-
22012/423/2003 - IR(CM-II) dated 22.11.2004 hasnbgleased to refer the following dispute for adjpadiion by this
Tribunal.

SCHEDULE

“Whether the action of the management of North SaarColliery of M/s. ECL in dismissing Shri Sukhkde
Bouri from the services vide order dated 21/25.8718 legal and justified? If not, to what relibEtworkman
is entitled? ”
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Having received the Order No. L-22012/423/2003-IR¢C) dated 22.11.2004 of the above said refereinoe
the Govt. of India, Ministry of Labour, New Deltorf adjudication of the dispute, a reference caseMmf 2004was
registered on 06.12.2004 and accordingly an owléndt effect was passed to issue notices thrduginetgistered post
to the parties concerned directing them to appe#hrd court on the date fixed and to file theirtien statements along
with the relevant documents and a list of withessesupport of their claims. In pursuance of th@order notices by
the registered post were sent to the parties coader

Case called out. Sri Rakesh Kumar, President obtien appears for the Workman and Sri P.K. Goswéuchi
Advocate appears for the management.

Sri Rakesh Kumar submits that the case may beaasde has got no instruction from the Workmaneslong.
The Workman himself is also not appearing befoeeddse. Since the Workman is not attending thetGma has not
sent any instruction to his representative the tasksed and a ‘No Dispute Award’ is hereby pdszccordingly.

ORDER

Let an “Award” be and same is passed as no digptgting. Send the copies of the order to the Gaivindia,
Ministry of Labour, New Delhi, for information améeedful. The reference is accordingly disposed of.

PRAMOD KUMAR MISHRA, Presiding Officer
T fEeet, 21 TSR, 2016

.3M.2170.—3Tifies foame aifufem, 1947 (1947 1 14) 1 &R 17 & ITER0 § $Hd WHR THTA &

EUad & Helg FEANERl R ST wHRR @ o, ogey W ffw sfEifie foar W wim weR siifs

TRy 9 e, SETEE & e (Wed E24/1997) il YRR Il ®, S s SR A1 21.10.2016 I
TS g3 el

[E. TaA-22012/120/1996-3TE3R (Fi-11)]

Tors g, srgum sifesrd

New Delhi, the 21st October, 2016

S.0.2170.—n pursuance of Section 17 of the Industrial DisguAct, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No1297) of the Central Government Industrial Tribuoain-
Labour Court, Asansol as shown in the Annexurghé Industrial Dispute between the management af Hastern
Coalfields Limited and their workmen, received hg Central Government on 21.10.2016.

[No. L-22012/120/1996-IR (C-I1)]
RAJENDER SINGH, Section Officer
ANNEXURE
BEFORE THE CENTRAL GOVT. INDUSTRIAL TRIBUNAL-CUM-LA BOUR COURT, ASANSOL
PRESENT : Sri Pramod Kumar Mishra, Presiding Officer
REFERENCE No. 24 of 1997

PARTIES:
The management of Lower Kenda Colliery of M/s. ECL
Vs.
Sh. Manguni Jana
REPRESENTATIVES :
For the management : Sri P. K. Das, Ld. Advocate
For the union (Workman) : Sri Rakesh Kumar, Uni@pFRsentative
Industry : Coal State : West Bengal

Dated: 07.09.2016
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AWARD

In exercise of powers conferred by clause (d) ob-Section(1) and Sub-section 2(A) of Section 10t
Industrial Disputes Act, 1947(14 of 1947), Govt. loflia through the Ministry of Labour vide its kettNo. L-
22012/120/1996—IR(C-Il) dated 30.04.1997 has bdeaspd to refer the following dispute for adjudicatby this
Tribunal.

SCHEDULE

“Whether the action of the management of Lower Ke@alliery of M/s. ECL in protecting the wages of S
Manguni Jana, U.G. Loader on his transfer from liadehi Colliery to Lower Kenda Colliery w.e.f.
19.12.1992 is legal and justified. If not, to whelief is the workman entitled?

1. Having received the Order No. L-22012/120/1996-HR{Glated 30.04.1997 of the above said referemom f
the Govt. of India, Ministry of Labour, New Deltorf adjudication of the dispute, a reference case2M®f 1997was
registered on 08.05.1997. Accordingly an ordeihti effect was passed to issue notices througtetjistered post to
the parties concerned, directing them to appe#irarcourt, on the date fixed and to file their verit statements along
with the relevant documents and a list of withessesupport of their claims. In pursuance of th@order notices by
the registered post were sent to the parties coederBoth the parties appeared in the Tribunalbpudin their
representative.

2. The workman Sri Manguni Jana has stated, in binefis written statement that he is permanent egg# of
M/s. Eastern Coalfields Limited and presently pdst¢ Lower Kenda Colliery of Kenda Area of M/s. fesn
Coalfields Limited. The concerned workman was prasly posted at Lakhimata Colliery, Mugma Area ofsM
Eastern Coalfields Limited. Lakhimata Colliery, Mug Area of M/s. Eastern Coalfields Limited had bekrsed and
Sri Manguni Jana had been transferred to Lower Kedalliery of Kenda Area of M/s. Eastern Coalfieldmited by
Head Quarter vide Office Order No. ECL/CMD/C-6B/TRA73 dated 11.09.1992. Sri Manguni Jana has been
deployed as Diriller since the date of joining atMeo Kenda Colliery of Kenda Area of M/s. Easternaffields
Limited on 19.12.1992 by the management of Lowendée Colliery of Kenda Area of M/s. Eastern Coatfgel
Limited. Since then he had been working as Dréled was regularize as Driller in May, 1994. He baén paid the
starting basic of Category- IV. He is entitled tet grotection of wages which he used to draw pgohis transfer
along with Special Piece Rated Allowance. The comes workman never applied for posting him as Brithor he
ever submitted any undertaking to take less payrf@nhis conversion from piece rated to time rateek. After
conversion of Sri Manguni Jana he is getting lesgrent. After diversion no protection of pay hasrbgiven to him.
Sri Manguni Jana used to draw payment of Group- &g®¥¢ plus SPRA, being Quarry Miner but after tranké had
been paid Category- | wages which is unfair, uifjest, illegal and unfair labour practice. The worén as well as the
union approached the management several time Yorggpay protection, but the management did noé gimy heed.
The workman has prayed that management be dir&zigisle pay protection to Sri Manguni Jana froml1291992 and
passed further order which tribunal may deem fit.

3.  The Agent of Lower Kenda Colliery of Kenda AreaMfs. Eastern Coalfields Limited has stated inviigten
statement that Sri Manguni Jana is an employeeoafek Kenda Colliery of Kenda Area of M/s. Eastemaffields
Limited who came on transfer from Lakhimata Colfiender Kapasara Area of M/s. Eastern Coalfieldwited on
07.01.1993. As per L.P.C. his designation was Quisiner in P.R. He had applied and given undertgkim accept
Category-l wages in T/Rated category. Accordingiywas allowed in Lower Kenda Colliery of Kenda Afa\/s.
Eastern Coalfields Limited and allowed T/R in Catggl wages. Since then he is getting Categoryagi@s. Question
of pay protection does not arise as per undertakiagsis. The claim of pay protection is not justfiand not
maintainable as per undertaking submitted by him.

4.  The union has filed following documentary evidesice

(i) Xerox copy of the order of Dy. C.P.M., Kenda Afeaposting Sri Manguni Jana, Quarry Miner at Lower
Kenda Colliery of M/s. Eastern Coalfields Limitefies receiving the transfer order issued from EQQ ide
letter no. Ref. Pers/KND/44/2732 dated 21.12.1992Xerox copy of the letter of Personnel Manager @€)
Kenda Area addressed to Personnel Manager of Mugma dated 09.02.1995 requesting therein for
confirming that Sri Manguni Jana had given undentgkor accepting the initial wages or noffi) Xerox
copy of the letter of Personnel Manager (IC) of MhiagArea confirming the Sri Manguni Jana and other
workers transferred to Kenda Area had not giverteniundertaking to the management of Mugma Afigh,
Xerox copy of the Order issued by the ECL Head @uadated 03/05.08.2000 and subsequent address of
Personnel Manager of Kenda Area and Personnel ManafigNew Kenda Colliery dated 26.09.2000 for
granting wage protection to Sri Bhasker Suin aradhérs protecting the Basic and SPRW), Xerox copy of
the Pay Slip of September, 1992 i.e. before hisstex to Kenda Area and Pay Slip of April, 1993,rbka
1993, May 1993, June 1993 and December 2012. BnerfPay Slip it is clear that at Lakhimata Colliéwy
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was getting Rs.11.42 as SPRA and Basic of Groupd¥ Rs.41.13 and after conversion at Kenda Arggohe
wages/Basic of Rs.38.47. Thus he got huge finarogs, (vi) Xerox copy of Area wages of N.C.W.A. in
which also seen that he got less wages.

The workman Sri Manguni Jana has examined hingselfvitness. He has been cross-examined by theelkarn
advocate of Lower Kenda Colliery of Kenda Area dEMEastern Coalfields Limited.

The agent of Lower Kenda Colliery of Kenda ArealMfs. Eastern Coalfields Limited has filed followgin
documentary evidences:-

(i) L.P.C. in respect of the workman dated 07.01.1i888ed by the office of the Agent, Lakhimata Collie
Kapasara Area of M/s. Eastern Coalfields Limit@dl,Written undertaking dated 17.12.1992.

5. I have heard Sri Rakesh Kumar, learned union sgmtative on behalf of the workman and Sri P. Ks,Da
learned advocate on behalf of the management.

6. Sri Rakesh Kumar has argued that due to closureakhimata Colliery of M/s. Eastern Coalfields Lted
concerned workman Sri Manguni Jana transferredoigelr Kenda Colliery of Kenda Area of M/s. Eastemaffields
Limited. At the time of transfer he was receivingsiz of Category- IV and Special Piece Rated Alloggabut after
transfer he is getting pay of Category- | whiclilegal and unfair labour practice. On the othendth&ri P. K. Das has
argued that workman is not entitled for pay protect

7. ltis undisputed that the concerned workman Smylei Jana, a permanent employee was under emphayahe
Lakhimata Colliery of M/s. Eastern Coalfields Lieit on the post of Quarry Miner. The copy of sergcerpts has
been filed by the agent of Lower Kenda Colliefykenda Area of M/s. Eastern Coalfields Limited.idt also
undisputed that due to closure of Lakhimata Collief M/s. Eastern Coalfields Limited the concernedrkman
Sri Manguni Jana had been transferred from Laklan@lliery of M/s. Eastern Coalfields Limited tower Kenda
Colliery of Kenda Area of M/s. Eastern Coalfieldisnited. The Lower Kenda has relied on the undengldubmitted
by concerned workman to function in T/R in CategdryWhereas the basis of claim of workman is tf#er transfer
he ought to have been granted pay protection. Ttakquestion arises for consideration that whetietransfer from
one Colliery to another the workman is entitledfay protection as claimed by HiniThe Certified Standing Order of
Lower Kenda Colliery of Kenda Area of M/s. East&uwalfields Limited the provision is as below:

“21.Transfer:

21.1. Workmen may be transferred due to the exigeraf work from one station to another, from one
coal mine to another or from one establishmentpadienent / section to another, within the same camypor
same holding company provided that the pay, grat @ther conditions of service including continuity
service of the workmen are not adversely affeciesuch transfer and provided further that , if arlman is
transferred from one job to another, the job shdatdof similar nature and such as he is capablgoifig and
provided further thati) except in case of emergency minimum notice ofageks is given of such transfer,
and(ii) reasonable joining time is allowed in case of sfm from one station to anothér.

Form perusal of above rule it is apparent thatithesfer from one coal mine to another coal mindepartment
the pay, grade and other conditions of service vathain unaffected so as not to cause prejudiceot@erned
workman after transfer.

8.  The concerned workman has filed the copy of Ofticder Ref.Pers/KND/44/2732 dated 21.12.1992 wiichs
follows :

“Sri Manguni Jana, Q/Miner, U.M. No. 859096 of Lakiata Colliery under Nirsha Area has been
transferred to Kenda Area vide HQ’'s Office Order. N&CL/CMD/C-6B/Trf/2473 dated 19.11.1992 and
subsequently released by the Agent Lakhimata @plliede release order no. ECL/LM/PER/Rel.Ord/
92/578/2349 dated 16/17.12.1992. He is hereby dasté.ower Kenda Colliery in his existing capaaitith
immediate effect. He is reported at Agent Officd®ri2.1992. The Agent, Lower Kenda Colliery isiesged
to allow the above named employee after propeffication of his identity. Sri Jana is directed teport for
duty to the Agent of Lower Kenda Colliery.”

From perusal of above Office Order it is cleat the transfer order 21.12.1992 reflects that he tnensferred to
Lower Kenda Colliery of Kenda Area of M/s. East@aalfields Limited in his existing capacity. PerabRersonnel
Manager of Mugma Area of M/s. Eastern Coalfieldsitéd by letter Ref. ECL/IGM/MA/95/5448 dated 01.0805% has
informed Personnel Manager of Kenda Area of M/sst&a Coalfields Limited that at the time of tragrsiof
Sri Manguni Jana no worker has submitted writtedentaking at Mugma Area of M/s. Eastern Coalfidldwited.
The workman has filed copy of letter Ref.No. PeMIM26/1079 dated 03/05.08.2000. From perusal of ldtiter it
transpires that the competent authority has acdoageroval that the pay of the transferred workméhbe re-fixed
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in taking into account there respective Group Waged amount of SPRA which they were getting primrtheir
diversion but they will not given financial bensffor the back period.

All these documents indicate that management offdroKenda Colliery of Kenda Area of M/s. Eastern
Coalfields Limited was determined to allow pay paion to transferred workman including Sri Mangdiaina.

9. The agent of Lower Kenda Colliery of Kenda Area Mfs. Eastern Coalfields Limited has relied on the
undertaking of Sri Manguni Jana dated 17.12.199P2.MBinguni Jana has written a letter to Dy. CME dgeft,
Lakhimata Colliery of M/s. Eastern Coalfields List Coalfields Limited on 17.12.1992 that :

“As directed by G.M. (P) ECL/CMD/C-6B/Trf/2473 date2111.1992. | do hereby give under taking that |
will perform duty in U/G against T/Rated vacancyté&ory- . In view of above | request you to kindiige
me to join at Kenda Area against T/Rated vacdncy.

It is relevant to mention that the Personal ManazieMugma Area of M/s. Eastern Coalfields Limitby his
letter 01.03.1995 has denied the fact of undertpkifiany transferred worker from Mugma Area of MEastern
Coalfields Limited. In view of the denial of PersdiManager of Mugma Area of M/s. Eastern Coalfidlisited the
letter of Sri Manguni Jana arouses suspicion. Efterl G.M. (P) ECL/CMD/C-6B/Trf/2473 dated 19.11929which
has been mentioned in the letter of Sri ManguniaJaais not been filed by the Agent of Lower Kenddli€y of
Kenda Area of M/s. Eastern Coalfields Limited. Exbe Agent of Lower Kenda Colliery of Kenda Area Mdfs.
Eastern Coalfields Limited has not stated aboutdtier dated 19.11.1992 in his written statemEnen if for sake of
imagination if it is presumed that though letter oM. (P) ECL/CMD/C-6B/Trf/2473 dated 19.11.199%shmot been
filed by the Agent of Lower Kenda Colliery of Kendaea of M/s. Eastern Coalfields Limited on theaet; it had
been in existence. Even then there will no stayutorce in such letter, because such letter has E=eied in exercise
of executive order whereas provisions of Certifg&tdnding Order are framed under Article 309 of @mmstitution of
India. If any rules have been framed by governniemtill prevail the executive or administrative eation of the
department concerned.

10. The hon’ble Apex Court iRublic Service Tribunal v/s J.C.S. Bora, 2014 (13FLR 966 SChas held that :

“It is settled proposition of law, that the execeitorders can not supplant the rules framed undeicker309
of Constitution of Indid.

In view of law laid down by hon’ble Apex Court evéf there was any administrative direction it wilbt
override the provisions of Certified Standing Ordétich supports the case of workman.

11. In view of discussion above the action of the ngemaent of Lower Kenda Colliery of Kenda Area of M/s
Eastern Coalfields Limited in not protecting thegea of Sri Manguni Jana, Under Ground Loader ortrhissfer form
Lakhimata Colliery of M/s. Eastern Coalfields Limit to Lower Kenda Colliery of Kenda Area of M/s.skEan
Coalfields Limited w.e.f. 19.12.1992 is illegal andjustified. The concerned workman Sri ManguniaJsrentitled for
pay protection w.e.f 19.12.1992.

ORDER

Let an “Award” be and the same is passed as pmreatliscussion. Send the copies of the order t@ih. of
India, Ministry of Labour, New Delhi for informatioand needful. The reference is accordingly dispage

PRAMOD KUMAR MISHRA, Presiding Officer

T fEeet, 21 TSR, 2016
32171, 3Tt foame aifufem, 1947 (1947 1 14) 1 &R 17 & A0 § i THR THTA &
EUad & Helg FENERl R ST wHRR @ o, ogey d fafiw siEifie foar W s weR Slifs
TRy 9 =T, e % dEe (Hed W 127/1999) i RN il € S Hid RN 1 21.10.2016
e g ol
[€. TaA-22012/464/1998-3TE3R (HTA-11)]
TS g, e sAfusrt

New Delhi, the 21st October, 2016

S.0.2171.—n pursuance of Section 17 of the Industrial DisguAct, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No./1299) of the Central Government Industrial Tribluoiam-
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Labour Court, Asansol as shown in the AnnexurghéIndustrial Dispute between the management ahidmain
Colliery of M/s. Eastern Coalfields Limited and ith@orkmen, received by the Central Government dr1@.2016.

[No. L-22012/464/1998-IR (CM-II)]
RAJENDER SINGH, Section Officer
ANNEXURE
THE COURT OF CENTRAL GOVT. INDUSTRIAL TRIBUNAL-CUM- LABOUR COURT, ASANSOL
Ref.: Ministry’s Order No.L-22012/464/98/IR (CM-Il)dated26/28.07.1999
This officeReference No. 127 of 1999
Management of Dhemomain Colliery of M/s. E.C.L
Vs.
Sh. Tilak Mahato
SETTLEMENT IN LOK ADALAT
Held on 08' September, 2016 at CGIT-cum-LC, Asansol.
AWARD

On amicable settlement by both parties the disfgutesolved in the Lok Adalat. THeorm ‘H’ containing the
terms of agreement of this settlement to be exdchieboth the parties in due course. Award is phssel signed
accordingly.

PRAMOD KUMAR MISHRA, Presiding Officer
T feoeft, 21 TRISR, 2016

32172, 3TEiliTeh foarg eiffem, 1947 (1947 1 14) w1 &W 17 & G0 § S TR sTEeiee

F YT ® Hag NS R ST wHeR & o, oey H e sieifre foak ¥ @5iw wen siEnfe

AR S A, AETEA % GEE (HeH €. 106/1999) 1 YR Il B S S WEHR B 21.10.2016
TS g3 el

[€. TA-22012/313/2004-3TE3TR (FHTA-11)]

TS 7, e sAfusrt

New Delhi, the 21st October, 2016

S.0.2172.—4n pursuance of Section 17 of the Industrial DispuAct, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No./19®80) of the Central Government Industrial Tribleciam-
Labour Court, Asansol as shown in the AnnexurghéIndustrial Dispute between the management af Héastern
Coalfields Limited and their workmen, received bg Central Government on 21.10.2016.

[No. L-22012/313/2004-IR (CM-I1)]
RAJENDER SINGH, Section Officer
ANNEXURE
BEFORE THE CENTRAL GOVT. INDUSTRIAL TRIBUNAL-CUM-LA BOUR COURT, ASANSOL
PRESENT : Sri Pramod Kumar Mishra, Presiding Officer
REFERENCE NO. 106 OF 1999
PARTIES:
The management of Lachipur Colliery of M/s. ECL
Vs.
Sh. Kashi Patra
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REPRESENTATIVES :
For the management : Sri P. K. Das, Ld. Advocate
For the union (Workman) : Sri Rakesh Kumar, Uni@pFResentative
Industry : Coal State : West Bengal
Dated: 08.09.2016
AWARD

In exercise of powers conferred by clause (d) df-Section(1) and Sub-section 2(A) of Section 1@hef Industrial
Disputes Act, 1947(14 of 1947), Govt. of India thgb the Ministry of Labour vide its letter No. L-@22/89/1999—
IR(CM-II) dated 30.07.1999 (and its corrigenduntedg08.07.2002) has been pleased to refer thewfimitp dispute
for adjudication by this Tribunal.

SCHEDULE

“Whether the action of the management of Lachipulie®p of M/s. ECL in not considering the mid poiot
the age of Sri Kashi Patra assessed by the AperdBwa 20.03.1996 is legal and justified? If notwbat
relief the workman is entitled?

1. Having received the Order No. L-22012/89/1999-IR{@Mdated 30.07.1999 (and its corrigendum dated
08.07.2002) of the above said reference from thet.@&b India, Ministry of Labour, New Delhi for adijlication of the
dispute, a reference case NO6 of 1999was registered on 18.08.1999. Accordingly an otdéhat effect was passed
to issue notices through the registered post tgérges concerned, directing them to appear ircthet, on the date
fixed and to file their written statements alonghwthe relevant documents and a list of witnessesupport of their
claims. In pursuance of the said order noticethbyregistered post were sent to the parties coadeBoth the parties
appeared in the Tribunal, through their represestat

2. The workman has stated, in brief, in his writtéatement that Sri Kashi Patra, Wagon Loader of Lmch
Colliery of M/s. Eastern Coalfields Limited had &pgd for correction of his Date of Birth. The Apdroard of the
company assessed the age of workman as 45 to 5 ge&£0.03.1996. As per guidelines of the compaeyage of
concerned workman should be accepted mid point 484 (Forty Seven & Half) years on 20.03.1996. But
management accepted higher side of age i.e. 5@ y#rf0.03.1996 which is wrong and the same is uddpute.
That in all other cases management has acceptecdhithgoint formula and accordingly the age of Seski Patra
should be accepted as 47% (Forty Seven & Half)syaaron 20.03.1996 instead of 50 years. By notpgiocethe mid
point the company has violated his own guideliffdge workman has prayed that the Date of Birth ofK&shi Patra
should be accepted as 47% (Forty Seven & Half)syaaron 20.03.1996 as per mid point formula andedimes of the
company and concerned workman should be awardedrdlequential benefits accordingly.

3. The agent of Lachipur Colliery of M/s. Eastern {fields Limited has stated in his written statem#ért Sri
Kashi Patra is an employee of Lachipur CollieryMis. Eastern Coalfields Limited. He raised disputth regard to
his Date of Birth as recorded in service recordwée referred to Apex Medical Board. His age wagssed 50 years
as on 20.03.1996 by the Apex Medical Board whichearest to the age as per Form ‘B’ Register. Sasbessment
was done in full knowledge of the concernesimployee. The age was assessed as peracitetter no.
E.C.L/C.MD/C-6D/98/19/KAJ/2890 dated 28.08.1990 by. C.P.M(L) of M/s. Eastern Coalfields Limited Hka
Quarter, Sanctoria. The Agent of Lachipur Colliefy M/s. Eastern Coalfields Limited has denied is hiritten
statement that as per guide line of the companygieeof the concerned workman should be accepte@#® as on
20.03.1996. It has been denied that by acceptingatie of workman as 50 years is wrong. Managemasitniot
violated guidelines of medical jurisprudence by aotepting the mid point of age. The concerned mark is not
entitled for any relief.

4.  The workman has filed rejoinder written statemditte workman has stated that statement of manadetiman
workman accepted the assessed age is not corrr revorkman and the union raised the objection.elVh
management did not hear the voice of union andarkman, then workman raise the dispute before fesid abour
Commissioner (Central) and Ministry of Labour fefarence of dispute. Management has accepted theaonit age
in lot of cases. Even now management is acceptiagrid point of the assessed age of some workmanalyement
should submit relevant circulars regarding assessofeage and guidelines. The decision of the mamsnt is wrong
and illegal. The age of Sri Kashi Patra should bsessed mid point age, 47% (Forty Seven & Halfysy@s on
20.03.1996. As per physical appearance also Stikzatra was not more than 45 years of age.

5. The union has filed following documentary evidesice

(i) Xerox copy of the Service Excerpts format in whiehdisputed his Age/Date of Birtfii) Xerox copy of
the result of Apex Board in which his age was dedids 45 to 50 years on 20.03.198i§, Xerox copy of the
Assessment Orders of others where age decidecedrasiis of mid point formula.
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Sri Kashi Patra has filed affidavit in his evidende has been cross-examined by the learned advota
Lachipur Colliery of M/s. Eastern Coalfields Limite

The Agent of Lachipur Colliery of M/s. Eastern @wdds Limited has not filed any documentary omlor
evidence.

6. | have heard Sri Rakesh Kumar, learned union sepitative appeared on behalf of the workman andP SK.
Das, learned advocate appeared on behalf of thageament of Lachipur Colliery of M/s. Eastern Cealfs Limited.

7. Sri P. K. Das has argued that age of the concenmeiman has been assessed as per opinion of Apekci
Board which is binding. Workman can not challenge assessment of age. On the other hand Sri R&keshr has
argued that as per guidelines of the company tlepuint of age should be accepted i.e. 472 (Foetye8 & Half)
years as on 20.03.1996. During course of argumenR&esh Kumar relied upon the Circular LetterDifector
(Personnel) of M/s. Eastern Coalfields Limited dmas referred Circular Letter Ref:-ECL:D(P):47...158dated
01.07.1998. He has argued that in some cases thageaent has accepted the mid point of assesseaf &fedical
Board. The action of management is arbitrary.

8. Itis not disputed that concerned workman Sri Kd&dtra has been the workman in Lachipur Colligfryvids.
Eastern Coalfields Limited. It is admitted fact lbgth the parties that the age of concerned work8ratkashi Patra
was assessed by medical board on 20.03.1996 asedretw!5 to 50 years. As per Circular Letter Ref:-
ECL:D(P):47...158... dated 01.07.1998 issued by Dr.SS.Roy, the then Director (Personnel), procedumd a
guidelines has been prescribed for assessmeneakhigh is reproduces below :

“In case of medical assessment of age for any reiastuding medical examination for new appointeés,
mid point of the assessed range of age on the afateedical assessment will be accepted as theeatith
age. The date of birth /age recorded in Form B segiin respect of the workmen appointed up tbNXarch,

1993 will no longer be subjected to change throtegduest, appeal or reference. However, pendingutésp
under considerations covering the earlier periogalwill be resolved either way by *8August, 1998.
Thereafter, the subject matter of modificationhia tlate of birth be revision of age will come toezual.”

9. From perusal of above guidelines it is evident tha point of assessed age by Apex Medical Boaittbe
accepted in determination of Date of Birth. Thedat Birth of Sri Kashi Patra has been assed byxApedical Board
as 45 to 50 years on 20.03.1996. Therefore as lpmreacircular letter of M/s. Eastern Coalfields [t his age
should be accepted as 47% (Forty Seven & Half)syear20.03.1996 as mid point. | am unable to unaedswhy the
Agent of Lachipur Colliery of M/s. Eastern CoalisILimited flouted these guidelines. The workmas filad copy of
the Office Order, AGENT:S:PER:0.0:93:811 dated 061093 / 26.05.1993. From perusal of the Office édrd is
evident that age has been assessed by the Apexd&tiard of the company of the workman mentiomethée above
Officer Order. The age of the concerned workmantimoeead in the Office Order has been assessed imteh of
March and April of 1992. The mid point of the asssbage has been accepted by managefileatage of workman
has been assed on 20.03.1996 then the same precadyht to have been applied in the case of coademorkman
Sri Kashi Patra.

10. In the view of above discussion the action of tenagement of Lachipur Colliery of M/s. Eastern i@elas
Limited in not considering the mid point of the age Sri Kashi Patra assessed by the Apex Medicar@mn
20.03.1996 is not legal and unjustified. The agavofkman Sri Kashi Patra should be accepted aspwiiat i.e. 47%2
(Forty Seven & Half) years on 20.03.1996. Accordljrtte is entitled for service benefits.

ORDER

Let an “Award” be and the same is passed as pareabliscussion. Send the copies of the order t&ihwe. of
India, Ministry of Labour, New Delhi for informatioand needful. The reference is accordingly dispage

PRAMOD KUMAR MISHRA, Presiding Officer
T fieet, 21 STRER, 2016

.3M.2173. 3T foame aifufem, 1947 (1947 1 14) 1 &R 17 & SITER0 § $Hid WHR THTA &

A & Gag RN @R T FUeR & o, sy H ffw oimife faok § s @R shenfin

SAfeRToy 9 =TI, STETEI % TEE (Hed E. 28/1999) w1 VTR hidl @ S ¥ R i 21.10.2016 I I
T3 ol

[€. TA-22012/252/1998- 3R (FHwa-11)]

o T, ergam stfueR
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New Delhi, the 21st October, 2016

S.0.2173.—4n pursuance of Section 17 of the Industrial DispuAct, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No12®9) of the Central Government Industrial Tribuoain-
Labour Court, Asansol as shown in the AnnexurghéIndustrial Dispute between the management af Héastern
Coalfields Limited and their workmen, received bg Central Government on 21.10.2016.

[No. L-22012/252/1998-IR (CM-I1)]
RAJENDER SINGH, Section Officer
ANNEXURE
BEFORE THE CENTRAL GOVT. INDUSTRIAL TRIBUNAL-CUM-LA BOUR COURT, ASANSOL
PRESENT : Sri Pramod Kumar Mishra, Presiding Officer
REFERENCE NO. 28 OF 1999

PARTIES:
The management of Parascole Colliery of Kajora Aufelsl/s. ECL
Vs.
Sh. Narayan Dausaad
REPRESENTATIVES :
For the management : Sri P. K. Das, Ld. Advocate
For the union (Workman) : Sri Rakesh Kumar, Pretiadé the Union
Industry : Coal State : West Bengal
Dated: 09.09.2016
AWARD

In exercise of powers conferred by clause (d) wb-Section(1) and Sub-section 2(A) of Section 10thef
Industrial Disputes Act, 1947(14 of 1947), Govt. loflia through the Ministry of Labour vide its kettNo. L-
22012/252/98-IR(CM-I11) dated 26.05.1999/27.05.1998 been pleased to refer the following disputeattjudication
by this Tribunal.

SCHEDULE

“Whether the action of the management of ParasColéery of Kajora Area of M/s. ECL in not providin
employment to the dependent of Sh. Narayan Daudaadial as per provisions of NCWA-IV is legal and
justified? If not, to what relief is the workmantiled? ”

Having received the Order No. L-22012/252/98-IR(@Mdated 26.05.1999/27.05.1999 of the above said
reference from the Govt. of India, Ministry of LalypNew Delhi for adjudication of the dispute, #rence case No.
28 of 1999was registered on 07.06.1999 and accordingly aerdodthat effect was passed to issue notices g the
registered post to the parties concerned diredtiegh to appear in the court on the date fixed anfild their written
statements along with the relevant documents distl @f withesses in support of their claims. lrguance of the said
order notices by the registered post were semte@arties concerned.

Case called out. Sri Rakesh Kumar, President efUihion appears for the Workman and Sri P.K. Dak, L
Advocate appears for the management.

Sri Rakesh Kumar submits that the case may bedlas he has been unable to contact the Workmea lsing.
On perusal of the case record | find that the eeae fixed for filing evidence of the Workman on @82015 but
thereafter 7 chances have been given to the Unignaduce the Workman physically for his eviderigeat the Union
could not produce the Workman physically in spitegiwing sufficient opportunities. The referenceseds very old -
of the year 1999. The Workman in spite of givingpdgmopportunity did not turn up before the Courriiaps he has
lost his interest to proceed with the case. Undeh circumstance | have no option left but to clisecase. As such
the case is closed andNo Dispute Award’ is hereby passed accordingly.
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ORDER

Let an “Award” be and same is passed as no digptgting. Send the copies of the order to the Gaivindia,
Ministry of Labour, New Delhi, for information améeedful. The reference is accordingly disposed of.

PRAMOD KUMAR MISHRA, Presiding Officer
T fEeet, 21 TSR, 2016

32174, 3Tt foame aifufem, 1947 (1947 1 14) 1 &R 17 & ITER0 § $Hid WHR THTA &

TEgdT & Hag FENE R T FHen B ", e § fife oieife faar # =i weR sinfe

SAfeRToy 9 =TI, STETEI % TEE (Hed E. 35/2005) W1 TR il @ S ¥ WEhR i 21.10.2016 I W
T3 oM

[€. TA-22012/122/2004- 3R (Fwa-11)]

Tors g, srgum sifesrd

New Delhi, the 21st October, 2016

S.0.2174.—-n pursuance of Section 17 of the Industrial DisguAct, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No2@38) of the Central Government Industrial Tribuoain-
Labour Court, Asansol as shown in the Annexurghé Industrial Dispute between the management af Hastern
Coalfields Limited and their workmen, received hg Central Government on 21.10.2016.

[No. L-22012/122/2004-IR (CM-I1)]
RAJENDER SINGH, Section Officer
ANNEXURE
BEFORE THE CENTRAL GOVT. INDUSTRIAL TRIBUNAL-CUM-LA BOUR COURT, ASANSOL
PRESENT : Sri Pramod Kumar Mishra, Presiding Officer
REFERENCE NO. 35 OF 2005

PARTIES:
The management of Parasea Colliery of M/s. ECL
Vs.

Sh. Shree Routh
REPRESENTATIVES :
For the management : Sri P. K. Das, Ld. Advocate
For the union (Workman) : Sri Narayan Chandra RaRdesident of the Union
Industry : Coal State : West Bengal

Dated: 14.09.2016

AWARD

In exercise of powers conferred by clause (d) df-Section(1) and Sub-section 2(A) of Section 1@hef Industrial
Disputes Act, 1947 (14 of 1947), Govt. of Indiadihgh the Ministry of Labour vide its letter No. 2@12/122/2004 -
IR(CM-II) dated 10.05.2005 has been pleased ta tagefollowing dispute for adjudication by thisiGunal.

SCHEDULE

“Whether the action of the management of Parasdi&eGuoof M/s. ECL in denying correction of date loirth
in respect of Sri Shree Routh is legal and justfiéf not, to what relief the workman is entitled?”

Having received the Order No. L-22012/122/2004ARIl) dated 10.05.2005 of the above said referenom
the Govt. of India, Ministry of Labour, New Deltorfadjudication of the dispute, a reference case3S®f 2005vas
registered on 31.05.2005 and accordingly an owléndt effect was passed to issue notices thrduginetgistered post
to the parties concerned directing them to appe#ra court on the date fixed and to file theirtien statements along
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with the relevant documents and a list of withessesupport of their claims. In pursuance of th@order notices by
the registered post were sent to the parties coader

Case called out. Sri P.K. Das, Ld. Advocate appearbehalf of the management but none appeabguelf of
the workman.

From the case record | find that the represerdati’ the workman last appeared before this Tribwral
23.02.2015. After that 7 dates have been granteédoboo effect. It seems that neither the Workmanthe Union is
now interested to contest the case. The casedsvaly old — of the year 2005. As such the cas#oised and &No
Dispute Award’ is hereby passed accordingly.

ORDER

Let an “Award” be and same is passed as no digptgting. Send the copies of the order to the Gaivindia,
Ministry of Labour, New Delhi, for information amteedful. The reference is accordingly disposed of.

PRAMOD KUMAR MISHRA, Presiding Officer
T feoeft, 21 TRSK, 2016
1302175, 3TEifiTen foamg sifufem, 1947 (1947 1 14) 1 &R 17 & 01 § $H519 TR SdEiead
% TS & Hag RS IR ST wHeR & o, sgey  ffdw s foor ¥ S @R sifin
AR S A, AT % T=E (Hed G 30/1993) 1 FHTRIG HA € S T FEHR i 21.10.2016 H A
g ol
[E. TaA-22012/85/1993 -8R (FHwA-11)]
Tors g, srgum sifusrd
New Delhi, the 21st October, 2016

S.0.2175.—4n pursuance of Section 17 of the Industrial DispuAct, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No12@88) of the Central Government Industrial Tribuoain-
Labour Court, Asansol as shown in the Annexurethen Industrial Dispute between the management ohddpria
Colliery of M/s. BCCL and their workmen, receiveg the Central Government on 21.10.2016.

[No. L-22012/85/1993-IR (CM-I1)]
RAJENDER SINGH, Section Officer
ANNEXURE
BEFORE THE CENTRAL GOVT. INDUSTRIAL TRIBUNAL-CUM-LA BOUR COURT, ASANSOL
PRESENT : Sri Pramod Kumar Mishra, Presiding Officer

REFERENCE NO. 30 OF 1993

PARTIES:
The management of Damagoria Colliery of M/s. BCCL
Vs.

Sri Subhas Kr. Singh & Sri Rajeshwar Singh
REPRESENTATIVES :
For the management : Sri P. K. Das, Ld. Advocate
For the union (Workman) : Sri Subhas Kumar Singhiod Representative
Industry : Coal State : West Bengal

Dated: 15.09.2016
AWARD

In exercise of powers conferred by clause (d) wb-Section(1) and Sub-section 2(A) of Section 10t
Industrial Disputes Act, 1947(14 of 1947), Govt. loflia through the Ministry of Labour vide its ttNO. L-
22012/85/1993—-IR(C-Il)dated 17.06.1993 has been pleased to refer th@mvfog dispute for adjudication by this
Tribunal.
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SCHEDULE

“Whether the action of the management of Damagouitiey in not regularizing Sri Subhas Kumar Singh
and Sri Rajeswar Singh as a permanent teacher wfaBaria Primary School and thereby depriving the
concerned workmen is justified? If not, to whatakthe concerned workmen entitled to?

1. Having received the Order No. L-22012/85/1993-IR{CGtated 17.06.1993 of the above said referencen fihe
Govt. of India, Ministry of Labour, New Delhi fordaudication of the dispute, a reference case 3®mof 1993was
registered on 22.06.1993. Accordingly an ordehtd effect was passed to issue notices througtetyistered post to
the parties concerned, directing them to appe#trarcourt, on the date fixed and to file their terit statements along
with the relevant documents and a list of witnessesupport of their claims. In pursuance of th@order notices by
the registered post were sent to the parties coederBoth the parties appeared in the Tribunalpudin their
representative.

2. The workmen Sri Subhas Kumar Singh and Sri Rajesl8ingh have stated in their written statement tiay
are teachers in Damagoria Primary School. Damagdniiaary School was established by erstwhile mamage of
Damagoria Colliery of M/s. Bharat Coking Coal Liedt in Damagoria Colliery premises in the year 19bfe
erstwhile management got a building for school @navided facilities and accessories and appointgnanent
teacher to run the school since 1957. The managemasrbeen bearing entire expenses of the schbelMinistry of
Labour & Employment, Government of India has seaupentral Wage Board for coal mining industry én08.1962.
After nationalization of coal mines the managemehiDamagoria Colliery of M/s. Bharat Coking Coalnited
acquired the right, title and assets and liabditef erstwhile management including Damagoria Pmynfachool.
Teacher working in the school became the emplogé#se colliery’s management. M/s. Bharat CokingalClamited,
the owner of Damagoria Colliery was first and foosmtmemployer to accept and implement the recomntemdaf
Central Wage Board for coal mining industry. Thacteers of Damagoria Primary School became employtdse
colliery management and Damagoria Colliery of MBearat Coking Coal Limited who stepped into théioss and
accepted the recommendation. Damagoria Primaryd&éb@ school of the employer company and all tdechers
working therein are workmen for all the intents gndposes. The so called management committee iadidsing
improvement in the school. Management committeenlogsower regarding payment of wages and discipfliaation.
Management committee has no control over the wgrkihschool which is exercised by the colliery ngeraent.
There is employer - employee relationship betwesachers of Damagoria Primary School and managewfent
Damagoria Colliery of M/s. Bharat Coking Coal Ligdt Sri Subhas Kumar Singh and Sri Rajeshwar Singte
appointed as teachers in 1985. But they are natgbpaid prescribed wages of teachers and they havéeen
regularized so far though the posts are permasendagannath Das is a senior teacher of Dama@goiiaary School
where the workmen of the dispute are also teacBerdagannath Das is a permanent teacher on cofspati and is
being paid wages prescribed in N.C.W.A., whereasdabncerned workmen have not even been regulasizddare
paid quite less wages in comparison to their coyvaets. They have been deprived form other féesliof a permanent
teacher of the nationalize school run by the comipdamagoria Primary School is solely run by thdliexy
management and entire expense of the school ildnyrrthe colliery management. The supervision a@asdiginary
action is initiated by colliery’s official. Sri Shlas Kumar Singh and Sri Rajeshwar Singh have préyaagh their
union that Award may be passed with direction tutarize them on colliery’s role and payment ofreot graded
scale and other facilities with retrospective effec

3. The management of Damagoria Colliery of M/s. BhaCaking Coal Limited has denied the allegation of
workmen by filing written statement. Damagoria @ol of M/s. Bharat Coking Coal Limited has allegedhis
written statement that though Sri Subhas Kumar tsiemgd Sri Rajeshwar Singh both are the teacheBaafagoria
Free Primary School situated at Damagoria Collibry, they are not workman of Damagoria CollieryM/s. Bharat
Coking Coal Limited. Therefore, the reference is maintainable. There are Ten numbers of such sdinmted in
the vicinity of various colliery of Chanch Victoriarea. These schools are not run or managed by BamaaColliery
of M/s. Bharat Coking Coal Limited, but by a comtedt in the name and style of Managing Committeerdlis only
one representative of Damagoria Colliery of M/saBtt Coking Coal Limited in such committee with theention of
ensuring proper utilization of the grant-in-aid doch schools by Damagoria Colliery of M/s. Bharaki@g Coal
Limited. The appointment of teachers of such schaok entirely under the jurisdiction of such cotmes. The
management of Damagoria Colliery of M/s. Bharat i@gkCoal Limited has no part to play in the admti@igon of
such schools. Terms and conditions of appointmestich teachers is within the jurisdiction of MamggCommittee.
Management of Damagoria Colliery of M/s. Bharat @gkCoal Limited has no right or responsibility fany
appointment or termination of any teacher in sutosl. There is no existence of employer - emplaygationship.
The workmen are not entitled to any relief. Théacbf management in not regularizing Sri SubhamluSingh and
Sri Rajeshwar Singh as teachers is justified.
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4.  Sri Subhas Kumar Singh and Sri Rajeshwar Singte ffiéed rejoinder written statement. They have ddrthe
allegation of management of Damagoria Colliery olsMBharat Coking Coal Limited. They have allegactheir

written statement that Sri Jagannath Das, HeadhBeasf Damagoria Colliery has been performing tite ¢f teacher
prior to nationalization. He has been getting tlz@s as per norms and recommendation of Wages Bwattie coal
mining industry itself. Damagoria Primary Schoolaisnationalize institution of Damagoria Colliery bFs. Bharat
Coking Coal Limited. The Damagoria Primary Schachinationalize property and Damagoria Collieryviéé. Bharat
Coking Coal Limited is owner of Damagoria Primamgh8ol. The Damagoria colliery management has sedeall the
teachers of Damagoria Primary School. The manageafddamagoria Colliery of M/s. Bharat Coking Cadamited

has been paying wages and other remuneration ttedwhers including Sri Subhas Kumar Singh andr&jeshwar
Singh. Grant of leave by the Agent of Damagoriali€gl of M/s. Bharat Coking Coal Limited itself pres that the
management of Damagoria Colliery of M/s. Bharati@glCoal Limited is owner / master and have rightontrol for
functioning of the employee. The letter of Dy. CBM.Sri S. N. Tiwary indicates that management omBAgoria
Colliery of M/s. Bharat Coking Coal Limited is irogition of masters. The school management commisteet the
master of Damagoria Primary School. It is only adwy committee. It only supervises the educaticyatem for the
school, like other schools of state government.

5.  The workmen have filed three documents as theiuaentary evidence:

(i) Copy of the letter from Dy. CME, Damagoria Colligo Sri Subhas Singlfii) Copy of the report of the
Central Wage Board for the coal mining indus{iiy) Copy of letter of leave of Sri Subhas Kumar Singh.

6.  Sri Subhas Kumar Singh has examined himself aseast He has been cross-examined by the learnedadv
of Damagoria Colliery of M/s. Bharat Coking Coahtited.

The Damagoria Colliery of M/s. Bharat Coking Coahited has filed the following documents as docutaey
evidence:

(i) Receipt issued by Sri Subhas Kumar Singh and @&jedRwar Singh(ii) List of school managing
committee of Damagoria Primary Schogii) Resolution book of the said school managing cotemjiv)
Saving Account, Pass book of Damagoria Primary 8icho

The Damagoria Colliery of M/s. Bharat Coking Caamited has examined Sri Jagannath Das MW-1. Sri
Jagannath Das has been cross-examined on belladf workman.

7. | have heard Sri Subhas Kumar Singh, learned umpresentative on behalf of the workmen and SK.MDas,
learned advocate on behalf of the management ofdgaria Colliery of M/s. Bharat Coking Coal Limited.

8.  Sri Subhas Kumar Singh, learned union represepstagis argued that the management of DamagorigeGodf
M/s. Bharat Coking Coal Limited is controlling aotity of Damagoria Primary School. The Agent of Cagaria
Colliery of M/s. Bharat Coking Coal Limited has besanctioning the Casual Leave of concerned workmen
Damagoria Colliery of M/s. Bharat Coking Coal Liett has administrative control over the workmen.yThave
issued warning letter to Sri Subhas Kumar SinghesEhdocuments indicate that employer - employesioakhip
exists there. On the other hand Sri P. K. Dasnkzhradvocate has argued that there is no emplogenployee
relationship exists between the concerned worknneintlae management of Damagoria Colliery of M/s.iBh&oking
Coal Limited. Besides he also argued that Sri Ssithanar Singh and Sri Rajeshwar Singh are teacttesg,are not
workmen. Therefore the reference is not maintamaiolder Industrial Dispute Act, 1947. They havelgé reliance
on Mr. Karthiyayani and others v/s Union of India (UOI) and others, 1984 IILJ 259, Kerala High Court.

9.  The concerned workmen / teachers Sri Subhas K&ingh and Sri Rajeshwar Singh have not filed tbepy of

Appointment Letter. The concerned workmen / teasave disclosed in Para-12 of their written stetenthat they
were appointed by the management as teachers By W®fich has been denied by the management. PW-38uBhas
Kumar Singh has stated in his examination-in-ctiat he was appointed as Hindi teacher in 1981 egs®eMW-1 Sri
Jagannath Das has stated in Para-5 of his evidbat&ri Subhas Kumar Singh and Sri Rajeshwar Siveyte appoint
as teachers in 1982. There is material contradidgtioyear of appointment of these teachers. Howévisradmitted
fact by both the parties that Sri Subhas Kumar ISengd Sri Rajeshwar Singh had been teachers in GenmaPrimary
School situated at Damagoria Colliery. A vital dies arises for consideration whether Sri Subham#&uSingh and
Sri Rajeshwar Singh are ‘workmen’ as defined inultdal Dispute Act, 1947? Whether there exists leygy -

employee relationship?

10. PW-1 Sri Subhas Kumar Singh has stated in Parfakiscevidence that his name was not recoded irFtiren
‘B’ Register of the colliery. The name of his caltgie Sri Jagannath Das was entered in the cotbeyrd. In Para-11
& 12 of his evidence he has stated that there ideatuction form his pay towards G.P.F. and no fipyngas issued to
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him. Entry in service excerpts in the concernedadepent and entry in the Form ‘B’ Register is natwonsequence
of any workman working in the coal industry.

11. The termworkman’ has been defined in the Industrial Dispute Ac4719

workman means any person (including an apprentice) employeany industry to do any manual,
unskilled, skilled, technical, operational, cleriaa supervisory work for hire or reward, whethéetterms of
employment be express or implied, and for the mepaf any proceeding under this Act in relationato
industrial dispute, includes any such person whs lbe@en dismissed, discharged or retrenched in adiure
with, or as a consequence of, that dispute, or whidismissal, discharge or retrenchment has lednhad t
dispute”.

12. The learned advocate of the management has i@idtt. Karthiyayani and others v/s Union of India (UOI)
and others, 1984 IILJ 259, Ker.

The hon’ble Kerala High Court in Mr. Karthiyayaand others v/s Union of India (UOI) and others, le/hi
interpreting the word ‘workman’ under IndustrialtA@947 has held that:

“ teachers are not workmen since the work of tearismot skilled or unskilled manual watk.

Therefore in view of law laid down by Kerala Higlo@t, since Sri Subhas Kumar Singh and Sri Rajesl8irsgh
have been performing the duty of teachers. Theyoatside purview of workmen therefore present egfee is not
maintainable under Industrial Dispute Act, 1947.

13. The hon’ble Apex Court itNational Aluminium company Limited and others v/s Ananta Kishore Rout
and others, 2014 (142) FLR 648as held that :

“ Employees of schools setup by appellant-NALCO &vdsvof its employees working in the company, these
schools vest in managing committee. Schools haiedtvn independent managing committee. However any
kind of remote control would not make NALCO as ey® of these schodls.

In view of law laid down by the hon’ble Apex Coulte concerned teachers Sri Subhas Kumar SinglSend
Rajeshwar Singh are not employees of Damagoride@plbf M/s. Bharat Coking Coal Limited.

14. In view of discussion above the action of managenoé Damagoria Colliery of M/s. Bharat Coking Coal
Limited in not regularizing Sri Subhas Kumar Sird Sri Rajeshwar Singh as a permanent teacheawfaDoria
Primary School is justified. The concerned workraes not entitled to any relief.

ORDER

Let an “Award” be and the same is passed as pmreatliscussion. Send the copies of the order t@ih. of
India, Ministry of Labour, New Delhi for informatioand needful. The reference is accordingly dispage

PRAMOD KUMAR MISHRA, Presiding Officer
T feoeft, 21 TRSR, 2016
32176, 3Tiiieh foamg stfuf=m, 1947 (1947 1 14) 1 41 17 & S0 § H59 TR G
& YaHdT & Tag el R I wHeR & o, oy d fAfdw sieifre foew § w<iw weR i
AR S A, AT & T=E (Hed G 07/2005) 1 GHTRI HLA € S BT EHR I 21.10.2016 H A
e ol

[E. TaA-22012/32/2004-3TE3TR (FHwA-11)]
o T, g stfueR

New Delhi, the 21st October, 2016

S.0.2176.—n pursuance of Section 17 of the Industrial DisguAct, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No2@0%) of the Central Government Industrial Tribuoain-
Labour Court, Asansol as shown in the Annexurghé Industrial Dispute between the management af Hastern
Coalfields Limited, and their workmen, receivedtbg Central Government on 21.10.2016.

[No. L-22012/32/2004-IR (CM-11)]
RAJENDER SINGH, Section Officer
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ANNEXURE
BEFORE THE CENTRAL GOVT. INDUSTRIAL TRIBUNAL-CUM-LA BOUR COURT, ASANSOL
PRESENT : Sri Pramod Kumar Mishra, Presiding Officer
REFERENCE NO. 07 OF 2005

PARTIES:
The management of Amritnagar Colliery of Kunustdkiaa of M/s. ECL
Vs.
Sh. Rabin Bouri
REPRESENTATIVES :
For the management : Sri P. K. Das, Learned Adeocat
For the union (Workman) : Sri S.K. Pandey, UniopRsentative
Industry : Coal State : West Bengal

Dated: 19.09.2016
AWARD

In exercise of powers conferred by clause (d) eb-Section(1) and Sub-section 2(A) of Section 10thaf
Industrial Disputes Act, 1947(14 of 1947), Govt. loflia through the Ministry of Labour vide its ettNO. L-
22012/32/2004—-IR(CM-I1) dated 06.01.2005 has been pleased to refer tlmviog dispute for adjudication by this
Tribunal.

SCHEDULE

“Whether the action of the management of M/s. ECtismissing Sri Rabin Bouri, UG Loader from sergice
w.e.f. 28.04.2003 is legal and justified? If notythat relief the workman is entitled?

1. Having received the Ord&O. L-22012/32/2004—IR(CM-Il)dated 06.01.2005 of the above said reference from
the Govt. of India, Ministry of Labour, New Delhorf adjudication of the dispute, a reference caseOMaf 2005was
registered on 12.01.2005. Accordingly an ordehtd effect was passed to issue notices througtetyistered post to
the parties concerned, directing them to appe#trarcourt, on the date fixed and to file their terit statements along
with the relevant documents and a list of witnessesupport of their claims. In pursuance of th@order notices by
the registered post were sent to the parties coederBoth the parties appeared in the Tribunalpudin their
representative.

2. The workman Sri Rabin Bouri has pleaded in higtemi statement that he was in employment of thepaom as
Under Ground Loader having his Man No. 470755 atifxragar Colliery of M/s. Eastern Coalfields LinmdteHe was
chargesheeted for his unauthorized absence fromduiig for the period from 16.12.2002 to 13.02.20@8e
Chargesheet No. Pers/4100/2003/489 dated 17/18@2.2He was sick for which he sent information he t
management. Being declared fit by the doctor workmegorted for resumption of his duty to the mamagyat, but he
was not allowed. The Enquiry Officer recorded fimgliagainst the workman ignoring the sick certificaubmitted by
the workman during enquiry proceeding. The Enqa@fficer ignoring all the document and facts on relceubmitted
biased inquiry report. Workman was dismissed fremvise w.e.f. 28.04.2003. Dismissal of Sri RabiruBdrom the
service of the company is illegal and unjustifiddhe workman has prayed that the Tribunal may kindlhgct the
management of Amritnagar Colliery of M/s. Easteroaliields Limited to reinstate the workman in seeviwith
payment of full back wages for the period from tla¢e of dismissal with all consequential benefits.

3. The Agent of Amritnagar Colliery of Kunustoria Areof M/s. Eastern Coalfields Limited has filed weit
statement. He has stated in his written statenmantSri Rabin Bouri, Ex-Under Ground Loader of Atmaigar Colliery
of Kunustoria Area of M/s. Eastern Coalfields Liedtwas charge sheeted by the management vide GhargeNo.
Pers/4100/2003/489 dated 17/18.02.2003 for his thoaized absence from his duty since 16.12.200howit any
information. The ex-workman was also chargeshefgedhabitual absenteeism under clause 26:23 an2026f the
Certified Standing Order. Workman was directed tibrsit written explanation within 48 hours. But d tex-
workman failed to submit written explanation withtre stipulated time and as such a domestic enguasyheld into
the said Chargesheet by the Enquiry Officer. Theveskkman duly participated in the enquiry. The earkwman in
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course of enquiry tried to defend himself by prdadga certificate of Private Medical Practitionele further pleaded
that he duly intimated abut his sickness to the agament. The Enquiry Officer after a careful coesation of the
enquiry proceeding and the connected papers swehtits finding by holding the ex-workman to be gudf both the
charges. The ex-workman was issuéd Show Cause notice by the management vide Ref.1048 dated
27/31.03.2003, directing the workman to submitrbi@y within 7 (Seven) days from the date of issgaaf the letter.
But the ex-workman failed to submit any explanatiddter careful consideration of the Chargesheeiqliry
Proceeding, Enquiry Report and other connectedrpaime G. M. of Kunustoria Area of M/s. Eastern [Geks
Limited passed the order of termination of senfioen the company with immediate effect, considetting gravity of
misconduct vide Order of Dismissal dated 25/28.0d32 Considering the past performance the punishegard to
the ex-workman is totally proportionate and it ientbd that the punishment awarded to the ex- wonkisa
disproportionate in any manner. The action of manaant is totally justified in dismissing the ex-wioran from his
service. The ex-workman is not entitled to get eslief as prayed by him.

4.  The workman has filed following documentary evickes :

(i) Copy of the dismissal lettefii) Copy of the Enquiry report & proceedindgsi) Copy of the Chargesheet,
(iv) Copy of the Identity Card of the employee.

The workman, Sri Rabin Bouri has filed affidavit is evidence. He has been cross-examined byetivadd
advocate of Amritnagar Colliery of Kunustoria AreaM/s. Eastern Coalfields Limited.

The management has filed following documentargences :

(i) Copy of the Chargeshedti) Copy of letter dated 24/27.02.2016 to the workmnfan, Copy of the letter
dated 08/13.03.2003 to P.M., Amritnagar CollieryKanustoria Area(iv) Copy of the letter to the Manger,
Amritnagar Colliery of Kunustoria Area received @8.02.2003,(v) Medical Certificate of the workman
dated 13.03.2003yi) Copy of the letter to the Manager, Amritnagar @oyl of Kunustoria Area(vii) Copy
of the Notice of enquiry dated 14.03.20Q&ji) Copy of the Enquiry Proceedin(ix) Copy of the Enquiry
Report,(x) Copy of the 2 Show Cause Notice to the workmé#xi) Copy of the note sheet from Dy. C.M.E.
to the G.M., Kunustoria Aredxii) Copy of the letter dated 25/28.04.2016 to the wak.

The management of Amritnagar Colliery of Kunustotirea of M/s. Eastern Coalfields Limited has rileidf any
oral evidence.

5. I have heard Sri S. K. Pandey, learned union sgprtative on behalf of the workman Sri Rabin Beund Sri P.
K. Das, learned advocate on behalf of Amritnagdti€y of Kunustoria Area of M/s. Eastern Coalfisltimited.

6. Sri S. K. Pandey, learned representative of thekmvan has argued that the Enquiry Officer has coteitl
enquiry without affording opportunity of cross-exaation to the workman Sri Rabin Bouri. The Enquifice has
not considered the sick certificate of the workmBnguiry has been conducted in biased manner. Rueist of

dismissal for alleged absence of 2 months is tashhand disproportionate. There is no evidencerdagg previous
punishment but Enquiry Officer has wrongly relied grevious punishment which is illegal. On the othand Sri P.
K. Das, learned advocate of the management hagauat the concerned workman had been habituangdses for
which he had been chargesheeted. He did not sgrihBommation to the management about his sicknieseeply Sri

S. K. Pandey has replied that duty of Under Grouoalder is hazardous duty. Under Ground Loadertendbecomes
sick. Punishment of dismissal under compellingwinstance of sickness is illegal.

7. Itis admitted fact that Sri Rabin Bouri was Exdén Ground Loader in Amritnagar Colliery of KunusioArea
of M/s. Eastern Coalfields Limited. He has beemmilised from service after domestic enquiry. Thekwam has
challenged the validity of domestic enquiry whicstbeen denied by the Agent of Amritnagar ColligrKunustoria
Area of M/s. Eastern Coalfields Limited. The comet workman, Sri Rabin Bouri has been chargeshagtedr
clause 26:23 and 26:29 of Certified Standing OroleM/s. Eastern Coalfields Limited for unauthorizeds per
Chargesheet his presence in the year 2002 had &eetays only, in each month he had been absentpehs
Chargesheet he has been punished by stoppagdgBfele&n) SPRA (Special Piece Rated Allowance).

8.  From perusal of Chargesheet it is manifest thatetlis no recital in the Chargesheet about anyesitiproposed
to be examined by the Enquiry Officer. Even therad description of any document proposed to bheddy Enquiry
Officer. Before proceeding with the domestic enguaigainst any offending workman the Enquiry Officeust inform
the workman not only the charge in precisely armieately labelled against the workman but it isdiaéy of Enquiry
Officer to inform about the documents upon whick ttharges are based. The witnesses proposed Hynthery
Officer to be examined before commencement of egquibceeding. This is all the more necessary wheeecharges
are of a general nature and relates to a considepabod of time. The Chargesheet should not ephcifically set out
all charges, which the workman is called upon tovsltause against, but also all the documents upaohwhe
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Enquiry Officer has to reply. Without all theserfalities the delinquent workman can not defend Bim3he object
of this requirement is that the delinquent workmaust know what he is charge with and have the ashplegportunity
to meet the charge and to defend himself by giérngoper explanation after knowing the nature ef ¢harge with
which he is charged, otherwise it will amount te being condemned unheard. Though off course prsypanishment
can be referred in the Charge sheet and can bédeoed in the enquiry proceeding. But the partirsilef previous
punishment and copy of the documents of previousspment must be supplied to the delinquent workiefore
proceeding further. The Enquiry Officer can nottifyshis action on any ground other then those a@d in the
Charge sheet. If the workman has no opportunitiepdy then the enquiry will not be in conformitytivithe rules of
natural justice.

9. Clause 28:1 and 28:10 of Certified Standing Onglexscribes procedures of enquiry. It mandates tihguigy

Officer that not less than 3 (Three) days time Wwél given to delinquent employee to submit his @xation. At the
enquiry the workman concerned shall be affordedaeable opportunity of defending himself. The peatiag of the
departmental enquiry shall be in writing in Hindlinglish or in Regional Language at the choice ef ¢bncerned
workman and copy of the Enquiry Report shall beegito the concerned workman day to day after tieuatiment of
the daily proceeding. The workman should also ergan opportunity to inspect the day to day resérdocuments
of the enquiry proceeding.

10. Hon’ble apex courin Pawan Kumar Agarwala v/s General Manager — Il an Appointing Authority, State
Bank of India and Others, 2016 (148) FLR 86%as held that :

“If copies of documents and list of witnesses waisfarnished to the workman during enquiry, the eng
was vitiated on account of non-compliance of stajutules and violation of principle of natural jise.”

11. In view of law laid down by Hon'ble Apex Court,nse the Enquiry Officer has neither furnished tbpycof
documents and list of witness to the delinquentkwam nor mentioned in the Charge sheet. The endgivitiated
due to non-compliance of principle of natural jostilf enquiry is proceeded in a manner which iatdis that the
Enquiry Officer was proceeding on the basis of déad of proof, which is wrong in law and not cotesig with
principle of natural justice. Then in that everg #mquiry proceeding will be vitiated. The prejedigill be caused to
delinguent workman.

12. The enquiry proceeding was concluded on 20.03.2088 examination-in-chief of management repredimata
and three other management witnesses was recondeahnte date i.e. 20.03.2003. The statement of &inRBouri as
defence evidence was recorded on 20.03.2003. Hecrmeas-examined on 20.03.2003. But from perusanofuiry
proceeding it is apparent that the delinquent wanknmwvas not afforded opportunity of cross-examimatidhe
opportunity of cross-examination is valuable rightlelinquent workman which can never be deniedpffortunity of
cross-examination is not afforded, it is settled fhat the statement contained in examination-iefchill be in-
admissible in evidence. Though the Enquiry Offibas recorded the enquiry proceeding the chargdeshesrkman
denied to cross-examine the management witnesst Baes not inspire confidence. It is relevantrtention that the
workman is illiterate. They are ignorant about sulBut it does not mean and can never mean thatodilgeracy and
ignorance delinquent workman ought to be deniedodppity of cross-examination. The enquiry commeanaéer
issuance of Charge sheet. The Enquiry Proceedimgnemced on 20.30.2003 and concluded on 20.03.260Be
same very date. The examination-in-chief of managemepresentative and all other three withessesdafience
evidence recorded on the very date 20.03.2003.enheiry has been conducted in very haste manneyirdgeall the
principles of natural justice. The workman has belearge sheeted for the period of absence relatingeriod in the
year 2002. He has not been charge sheeted foretiedpof absence in the year 2000 and 2001. Butagement
representative Sri A. K. Karmakar has tenderedengdd regarding absence of delinquent for the periabsence in
the year 2000, 2001and 2002. At the cost of ra@petit is necessary to mention that the delinqueotkman has not
been charge sheeted for absence in the year 2@DAGH1. It is settled law that if workman is noaoiesheeted for
any misconduct then for that misconduct there @anddepartmental enquiry.

13. When a departmental enquiry is conducted agai@ternment servant it can not be treated as caseatise.
The enquiry proceeding also can not be conductéu avclosed mind. The Enquiry Officer has to be Myhonbiased.
The rules of natural justice are required to beeokesd to ensure not only the justice is done buatasifestly seen to be
done. The object of rules of natural justice i€btsure that a Government servant is treated fianyoceeding which
may culminate in imposition of punishment of dissaisfrom serviceThe Hon’ble Apex Court in D. K. Yadav v/s
J. M.A. Industries Limited, 1993 (67) FLR 111 (SChas held that :

“The cardinal point that has to be borne in mindeirery case, is whether the person concerned shawd
a reasonable opportunity of presenting his case #edauthority should act fairly, justly, reasonatdnd
impartially. It is not so much to act judicially bis to act fairly, namely, the procedure adoptedstrbe just,
fair and reasonable in the particular circumstanc#ghe case. In other words application of thenpiples of
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natural justice that no man should be condemnedearth intends to prevent the authority from acting
arbitrarily effecting the rights of the concerneergon’

14. From perusal of material available on record imianifest that the Enquiry Officer has conducteel ¢éhquiry
proceeding in utter violation of principle of nalijustice, non-supply of copies of documents, distvitnesses, and
right of cross-examination. Several factors areuireq to be considered before passing order ofghumént, the
misconduct and gravity of charge, nature of dutiesk place, right of delinquent employee in thewny proceeding
as well as validity of enquiry proceeding etc. &l to take into account these materials beforsipasorder of
punishment will be fatal to order of punishmenteTdrder of dismissal is a major punishment with@utalid un-
vitiated and proper enquiry the punishment of disal of any delinquent workman for absence frony duillegal,
unjustified and quite disproportion to the guilttbé delinquent workman which needs to be modified.

15. The workman has stated in Para- 10 & 11 of higlaéit that his pecuniary condition is very misdeahnd he
intends to resume his duty to earn bread for th@ljamembers. He has been cross-examined by theddadvocate
of Amritnagar Colliery of Kunustoria Area of M/saktern Coalfields Limited. In his cross-examinathis evidence is
un-rebutted. It transpires from the evidence ofdbeknquent workman that he was not gainfully emgptb anywhere
during period of dismissal i.e. from 28.04.2003. isldliterate and belongs to Schedule Cast comiguhilis date of
birth as per his Identity Card is 18.07.1965. Hedar about 52 years of age at present. Considaliitige factors into
consideration there is no possibility to get alédenjob in near future.

The Hon’ble Apex Court irPawan Kumar Agarwala v/s General Manager-1l & Appointing Authority State
Bank of India & Others, 2016 (148) FLR 865has relied onDeepali Gundu Surwase v/s Kranti Junior
Adhyapak Mahavidyalaya and Others, (2013) 10 SCC 32

“The case in which the competent Court or Tribumald that the employer has acted in gross violatibthe
statutory provisions and / or the principles of wvatl justice or is guilt of victimizing the empleyer
workman, then the Court or Tribunal concerned vi# fully justified in directing payment of full Bac
wages.

16. It is settled law thatconsequential benefitsioes not mean only back wages. Consequential bemnefiudes
apart from back wages other service benefits sscpramotion, fixation of seniority, increments agwnt of other
financial benefits admissible to the post, had éenbin service.

17. In view of discussion above the action of managerméAmritnagar Colliery of Kunustoria Area of M/Eastern
Coalfields Limited in dismissing Sri Rabin Bourintler Ground Loader from service w.e.f. 28.04.2608légal and
unjustified. The dismissal order of Sri Rabin Bowhnder Ground Loader dated 28.04.2003 is herebg-s@e. The
management of Amritnagar Colliery of Kunustoria &ref M/s. Eastern Coalfields Limited is directedréinstate Sri
Rabin Bouri with full back wages from the date @frdissal from 28.04.203 till his reinstatemenislfurther directed
that Sri Rabin Bouri will be entitled to get conseqtial service benefits form date of dismissal ards e.g.
promotion, fixation of seniority, increments, e®ri Rabin Bouri will imposed punishment of stoppaife2 (Two)
annual increments without cumulative effect.

ORDER

Let an “Award” be and the same is passed as pareabliscussion. Send the copies of the order t&ihwe. of
India, Ministry of Labour, New Delhi for informatioand needful. The reference is accordingly dispage

PRAMOD KUMAR MISHRA, Presiding Officer
T fEeet, 21 TSR, 2016

.M 2177. 3Tt faamg sifufam, 1947 (1947 &1 14) F ORI 17 F TR § F=519 GHR Scgdita

% Yo & g el 3R SAh HHeN % odw, oy § fAfw olimifs faak # w=im wer siwifin

TRy A AT, SEAq & e (EeH . 2/2011) o YN I € S Hes TR i 21.10.2016 HI W
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[E. TaA-22012/382/2007-3ME3TR (Fi-11)]

o T, egam stfueR



[9r 11—@vE 3(ii) ] AT bl TSI @ SHISX 29, 2016/3T(dR 7, 1938 4787

New Delhi, the 21st October, 2016

S.0.2177.—~n pursuance of Section 17 of the Industrial DispuAct, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. NoO212 of the Central Government Industrial Tribuoat-Labour
Court, Jabalpur as shown in the Annexure, in thdustrial Dispute between the management of M/s. t¥ves
Coalfields Limited and their workmen, received hg Central Government on 21.10.2016.

[No. L-22012/382/2007-IR (C-II)]
RAJENDER SINGH, Section Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-C UM-LABOUR COURT,
JABALPUR

NO. CGIT/LC/R/2011

Shri Md. Names Sidike Zonal General Secretary,

Se Maya Zonal WCL,

Branch Ward No.10,

Gudde PO Palachore,

Distt. Chhindwara ...Workman/Union

Versus

Chief General Manager,

Western Coalfields Limited,

Kanhan Area,

PO Dungaria,

Distt. Chhindwara ...Management

AWARD
Passed on this falay of August, 2016

1. As per letter dated 9-12-2010 by the Governmenindfa, Ministry of Labour, New Delhi, the referends
received. The reference is made to this TribunaleunSection -10 of I.D.Act, 1947 as per Notificatidlo.L-
22012/382/2007-IR(C-11). The dispute under refeeerelates to:

“Whether the action of the management of M/s. Wesal Fields Limited in superannuating by allegedly
correction of date of birth in respect of Shri 8attS/o Shri Bhati is justified and legal? To whelief
claimant workman is entitled to?”

2. After receiving reference, notices were issuechtoparties. Ist party workman submitted statemémiaom at
Page 2/1 to 2/7. Case of Ist party workman is tieaentered in service of%party in 1973. He disclosed his date of
birth at the time of entry as 25-1-54. His datéioth was not correctly recorded. He was not infednabout the same.
He is not able to read Hindi or English, he putaith mark. He was prematurely retired on 30-6-Ogeasotice dated
11-12-03. He submitted representation regardieglate of birth. He was directed to appear befge Betermination
Committee on 7-7-04 and again on 24-6-05. The #stypraised dispute immediately after receivingigetof
superannuation. The Age Determination Committeessesl his age 50-60 years. That he received tktted 9-6-05.
That as per circular dated 7-7-92, the age of $hgdrty would come to 56 years as on 9-7-04 erbtisis of mean
point.

3. Ist party further submits that identical circunmstas, employees working undéf party have been reinstated in
service after long lapse of retirement. That heesebn bipartite settlement and | | No. 76 issugdhe management.
He reiterates his date of birth is 25-1-15 was @remely retired on 13-6-04. On such ground, Istypsubmits that his
premature retirement is illegal. He prays for wafges the date of premature retirement with 18 %riest.

4. 2" party filed Written Statement opposing claim of party. After dispute was raised by Ist partfobe
Conciliation Officer and failure report was submitt Government had refused to make reference adispate was
belatedly raised after 7 years after retiremente’AfWrit Petition No. 839/10 filed by Ist partyhet dispute has been
referred. Initially Ist party was appointed on 18& At that time, he declared his age 29 yearsl982, form B
register was introduced. The age of workman wagea8s, his date of birth was recorded 1-1-44. ésdate of birth
recorded in service record, Ist party was superat@suon 13-6-04. The service excerpts were semaeldt party on
22-5-87. He had not submitted any objection ab@utlate of birth. After representation submitted &typarty, matter
was referred to Age Determination Committee fotleetent of the dispute. Notice was issued to thepésty for
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appearing before ADC on 9-7-04. ADC declared his bgtween 55 to 60 years as per Notification d#t@&eb2, the
nearest age was tallying with date of birth showfdrm B register was considered and date of birtkt party 1-1-44
was confirmed. On such ground® party prays for rejection of claim.

5. Considering pleadings on record, the points whitegor my consideration and determination ararager. My
findings are recorded against each of them foré¢lasons as below:-

(i) Whether the action of the management of M/S
West Coal Fields Limited in superannuating b% Affirmative
allegedly correction of date of birth in respect|o

Shri Sattan S/o Shri Bhati is justified and legal?

(ii) If not, what relief the workman is entitted?” | Workman is not entitled to any relief.

REASONS

6. The terms of reference pertains to superannuatienookman on his disputed date of birth 1-1-1944hi@ of
Ist party is opposed by'2party denying all material contentions of workmsorkman filed affidavit supporting his
contentions in statement of claim that he joinedise of 2 party on 18-6-73 as Trammer. Documents abouidatis
of birth were not asked from him. He could not readvrite Hindi and English he was served with icedated 11-12-
03 for his superannuation on 30-6-04. Accordinglyst party, his date of birth was recorded as447s incorrect. He
was illegally superannuated. Matter was referredde Determination Committee. However report of tloenmittee
was not made available to him. He received copsepbrt on 16-6-07. The Age Determination Commitkewn his
age 55-60 years. From his evidence, Exhibit W-ddmnitted in evidence, date of birth of workmanhswn 25-1-54.
Ist party has not examined any witness as to wihibgien information about his date of birth in thfice. Ist party
workman in his cross-examination says he receieetificate of his birth from Umri Thana in 2003. M&s appointed
in 1973. He had not received education in any achiaitially he was working under contractor, thbe was
appointed in Ambara Mine. When he was working imbfara Mine, his age was shown 22 years. He didatiohis
age by approximation. He had received notice @biesannuation. He had not submitted applicatiorcéorection of
his date of birth. He had not submitted W-1 to agement.

7. Affidavit of evidence of management’s witness Uméslmar is supporting contentions in Written Stataime
that Ist party workman was appointed on 18-6-73déeared his age 29 years when Form B Registerintasiuced
in 1982, age of workman was recorded 38 years. legly his date of birth was recorded 1-7-44. Woan was
served retirement notice dated 11-12-03. Workmas superannuated on 13-6-04. From evidence of maregés
witness, documents M-1 to M-7 are admitted irdewce. In his cross-examination, management'sesdtrclaims
ignorance whether at the time of appointment, dentswere asked from workman about his date df.bite claims
ignorance on what basis, his date of birth wasndsd in Form B. That after notice of retiremergsw served on
workman, he had complained about his date of birtie date of birth of workman is correctly showmnM-6. From
evidence of management’'s witness Shri Gulam Husdaotument M-9,10 w.r.t. report of Age Determioati
Committee are admitted in evidence. Date of baftHst party shown in Form B Register has been icoefd. In
Documents Exhibit M-1,age of Ist party workman eésarded 29 years and date of his appointment 18-6a7M-2
Form B Register, his date of birth is recorded 447-on the basis his age 38 years was recordesgritice excerpts M-
3, document of personal information M-8, his daftéiath is recorded 1-7-44. Exhibit M-5, 6,9,10 até of birth of
workman 1-7-44 shown in Form B Register was corguimThe document W-1 produced by workman regardatg
of birth is not reliable as workman has not addueeidence as to who had given information aboistdate of birth.
Said document was obtained by workman in 2003. Wbhekman was appointed in 1973, he had not submitted
objection regarding his date of birth.

8. Learned counsel for Ist party Arun Patel duringreewf argument pointed out my attention of |.|.R&circular
dated 7-7-92. Para-a of said circular provides- &¥éhage is recorded in statutory record and thdiddeBoard/ Age
Assessment Committee decide an age range, the omtl gf the age range concerned employee., (b) evhbere is
variation of age in the various statutory recottis, nearest point of the age range as recordedrim B register will
be accepted as the age of the employee concerrmayiihlearned counsel for Ist party emphasizedttigatge dispute
of Ist party is covered under Clause A and meantgmtween age annexed by Age Determination Comenlietween
55 to 60 so be decided as correct age of Ist patipve argument cannot be accepted Msparty has produced
documents in Form B Register and service recordsosimer documents, date of birth of Ist party isorded 1-7-44.
Therefore controversy about age of workman woulctctreered by Clause b of above said circular. Basalgove,
learned counsel for"2party Shri A.K.Shashi pointed out my attentiorthie rules under 1.1.No.76 as the educational
documents are to be considered and no correctidiatef of birth is permissible before 5 years ofrét@ement. From
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evidence discussed on record, date of birth of mark 25-1-54 is not established therefore datertf bf workman is
recorded 1-7-44 in Form B as per Clause (b) of @arcdated 7-7-92 date of birth recorded in ForrR&jister is
legal. Claim of workman is not established. Fonabeasons, | recorded my finding in Point No. Affirmative.

9. Inthe result, award is passed as under:-
(1) The action of the management is proper and legal.

(2) Workman is not entitled to any relief.
R. B. PATLE, Presiding Officer

T feoeft, 21 TRSK, 2016

132178, 3f=ifTer faars aifufam, 1947 (1947 1 14) 19X 17 & RO § S THR gt
® Yo & g el 3R SAh HHeN % odw, ey § e ol faar # w=im wer siwifin
AfHTOY 9| A, SEqE & e (HH G 81/2001) 1 YT Tl B S hEd TR 1 21.10.2016 1 U
ga ol

[€. TA-22012/249/2000- 3R (FHwa-11)]
Tors g, srgum sifusrd

New Delhi, the 21st October, 2016

S.0.2178.—4n pursuance of Section 17 of the Industrial DisguAct, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No2@11) of the Central Government Industrial Tribuoain-
Labour Court, Jabalpur as shown in the Annexur¢hénindustrial Dispute between the management/sf M/estern
Coalfields Limited and their workmen, received bg Central Government on 21.10.2016.

[No. L-22012/249/2000-IR (CM-II)]
RAJENDER SINGH, Section Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-C UM-LABOUR COURT,
JABALPUR

NO. CGIT/LC/R/81/2001

General Secretary,

Rashtriya Koyla Khadan Mazdoor Sangh (INTUC),

Po Chandametta,

Distt.Chhindwara (MP) ... Workman/Union

Versus

General Manager,

Nandan Washery of WCL,

PO Damua,

Distt. Chhindwara (MP) ... Management

AWARD
Passed on this 22nd day of August, 2016

1. As per letter dated 27-4-2001 by the Governmenindfa, Ministry of Labour, New Delhi, the referente
received. The reference is made to this TribunaleanSection -10 of I.D.Act, 1947 as per Notificatidlo.L-
22012/249/2000-IR(C-11). The dispute under refeeerelates to:

“Whether the action of the Chief General ManageClWKanhan Area, PO Dungaria, Distt. Chhindwara
(MP) in dismissing from services of Shri Salim Khafo Fakruddin, General Mazdoor of Nandan Washery o
WCL, Kanhan Area w.e.f. 4-10-98 is legal and justf If not, what relief the workman is entitle@to
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2. After receiving reference, notices were issuechtoparties. Ist party workman submitted statemémiaom at
Page 3/1 to 3/5. Case of Ist party workman is Heatvas working in Nandan Washery of WCL. Chargeshees
issued to him dated 11-7-98 alleging misconducteurClause 26.4, 26.8 pertaining to gambling, dnask, fighting
or riotous disorder indecent behavior at placevarfk at the colliery, assault, threat to assautwooker and superiors.
He submitted reply to the charges denying miscondllieged against him. Shri V.R.Chouhan Personatddar was
appointed Enquiry Officer. Said Enquiry Officer Heif filed complaint against workman to the managetmand
Suptd. of Police, Chhindwara along with otheradfbearer of their Union for taking serious actgainst him. That
Enquiry Officer was witness cannot act as a judgehis own course. Enquiry Officer did not apply msnd
independently. As Enquiry Officer himself was veisis to the incident, the Enquiry Report submittgdhim is liable
to be declared as null and void. Ist party furthadvmits that under Clause 2,3 of standing ordesmpetent Authority
has been defined Notification dated 11-1-94 thaef0Beneral Manager, WCL is not competent autha@gyper above
said notification. Chargesheet was not issued byggient Authority as per Clause 2.3 of standinge@dEnquiry
Officer was biased, he recorded findings againskman. That pistol was found with workman. Any bétwitness of
management had not given such evidence. Thatsdtach, it was found that pistol was of workman phrty further
contends that enquiry was conducted is empty fatyndte filed application before Enquiry Officer &9-9-98 for
adjournment of enquiry. However enquiry was dexdaex-parte on 29-9-98. He was denied reasonapfrtunity
for his defence violating principles of naturaktige. That he was not supplied copy of Enquiry &kepwhich is
necessary as per judgment in Case of Union oflrndrsus Mohd. Ramzam Khan reported in AIR-1991-4The
punishment of dismissal was imposed against hofe wrder dated 3-10-98. The order of dismissak @allenged
by him by filing appeal but his appeal was not édesed. On such ground, workman prays for hisstatement with
all benefits.

3. 2" party filed Written Statement at Page 5/1 to S#pposing claim of workman"2party submits that Ist party
workman is member of RKKMS Union. The dispute ised by office bearer of said Union. Union canneledate its
power. The reference is not tenable. Workman wasidsed from service on 4-10-96, the dispute Eedhin the year
2001 is not tenable."?party has further contented that chargesheeteisgsasd to workman for misconduct alleged.
Workman had entered bunglow of Shri A.N.Pandey @&ridanager in night of 10-7-98 around 1.30 AM resfing
to arrange ambulance. When Shri A.N.Pandey toltdahdulance was sent to Nagpur for some otherrgat party
workman along with his 10 associates had enterecodfd room where Shri Pandey was threatened tallbd. ke
damaged his car, and window glass. After issuingrgd sheet, enquiry was conducted on various ditésg
opportunity for defence to the workmani® party reiterates that principles of natural justieere followed. Ist party
workman had executed muscle power against his mupgrunder the guise of sympathy. It is deniedttbomplaint
was submitted by Shri Chouhan to District Magistrathhindwara. ¥ party denies that Enquiry Officer denied
opportunity for his defence to the workmaff! garty reiterates that action taken by managensemidper and legal.

4. st party filed rejoinder at Page 7/1 to 7/3 reitarg its contentions in statement of claim.

5.  As per order dated 8-1-11, enquiry conducted inggavorkman is found vitiated. Management was pikeich to
prove misconduct in Court.

6. Considering pleadings on record, the points whiiegor my consideration and determination ararager. My
findings are recorded against each of them fore¢lasons as below:-

() Whether 2° party management proveln Negative
misconduct alleged against Ist party workman?

(i) Whether the action of the Chief General
Manager, WCL, Kanhan Area, PO Dungaria, Di5t1t. Negative
Chhindwara (MP) in dismissing from services of €Y
Shri Salim Khan S/o Fakruddin, General Mazdpor

of Nandan Washery of WCL, Kanhan Area w.e.f|4-

10-98 is legal and justified?

(ii) If not, what relief the workman is entitled?” | As per final order.

REASONS

7. Enquiry conducted against workman is found vitiatedManagement was granted permission to prove
misconduct in Court. Management has filed affidavievidence of Sjhri R.B. Jha. Said witness of agement in his
affidavit says the incident occurred on 10-7-98outrd 2 AM, he heard loud voice. He came out ofnuase, Shri
A.K.Mishra also came out of his house. He heardenat Bunglow of A.N.Pandey, General Manager. ldisse was at
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vicinity of his residence. When they rushed taigathe place of incidence, some persons were foumuing away.

When they reached close to the place of incidéety hoticed a fiat car was damaged, glass of windas broken,

security guard told that Shri Salim Khan and hisoagates had come to assault Pandey and aftengadsimage, they
ran away from the place. The security guard altb hom that Shri Salim Khan had come with Kattahia hand. He
threatened to kill Mr. Pandey. After sometime, pelinspector came to the place of incident. Inchiss-examination,
management’s witness says he was acquainted withSalim personally he had seen the incident. e hot

mentioned in his affidavit that he had personalen the incident. Security Guard told him that ynpersons ran
away from place of incident.

8. The evidence of management’s witness Shri R.B.idleearsay. He had not personally seen Shri Salitim
pistol or causing damage to the car or damaginglevinglass. No other witness is examined by the gemant
despite repeated efforts were made issuing notice.

9. During course of argument, Shri A.K.Shashi subneitgjuiry was found vitiated as Enquiry Officer Shri
U.V.Chouhan had submitted complaint that Shri R&hdey has retired and shifted to London, his peEseould not

be secured. Shri Chanchal Prasad had died, he easity guard at Bunglow of Shri A.N.Pandey, counlot be
examined because of his death. Shri Abdul Hakinhemotwitness met with accident and unable to move.
Shri Amarnath Pandey retired in July 2004. The envgé of Mr. R.B. Jha is regarding circumstancethefincident.
The hearsay evidence is not admissible. On the lo$iearsay evidence, misconduct cannot be proved.

10. Workman filed affidavit of his evidence denyingegation against him. The Ist party has producedy aidp
judgment in Criminal Case at Exhibit W-7. All theatarial witnesses were examined in Criminal casssidering the
discrepancies in evidence of material withessegdrty workman and others were acquitted.

11. Shri A.K.Shashi relies on ratio held in

Case between Union of India and others versus Mdfihue Ali Ahmed reported in 1999 SCC(L&S) 634.
Their Lordship dealing with scope of judicial rewiheld court cannot substitute his own view faattbf
disciplinary authority in matters of proved gravisoonduct.

In present case, management has failed to prdegeal misconduct against workman. The punishment of
dismissal against workman cannot be upheld. Thenmoi question of substituting the view by this Tril in the
matter of punishment. Rather as misconduct alleggdnst workman are not proved, punishment of disaticannot
be sustained and deserves to be quashed therafioréeld in above cited case cannot be appliedse at hand.

12. Reliance is placed in case of

Nand Kishore Prasad versus State of Bihar and ®theeported in 1978(3)SCC-366. Their Lordship
considering disciplinary proceeding orders shaoitt disclosing that there was some evidence poiritintgpe
guilt of delinquent officer. High Court may examirecord to satisfy itself that the authority actedsome
evidence.

The ratio cannot be beneficially applied to cadesad.

Ist party workman cannot be denied reinstatemedtdiscretionarily granted compensation considehisgage
shown in his affidavit of evidence 44 years. Atgaet, his age may be around 46 years. Considezimgining period
of service, granting compensation would resultemidl of employment to him. For above reasons, yncaonsidered
view as order of dismissal of workman cannot bdasned for absence of evidence, workman deserniestaégement
with 40 % backwages. Accordingly | record my fingliim Point No. 2.

13. Inthe result, award is passed as under:-
(1) The action of the management is not proper.

(2) Order of dismissal of Ist party workman dated 49B0is set-aside."2 party is directed to reinstate
workman with continuity of service with 40 % backges.

Amount as per above order shall be paid to workmihin 30 days from the date of notification efard. In
case of default, amount shall carry 9 % interesigp@um from the date of award till its realization

R. B. PATLE, Presiding Officer
7 fReeft, 21 ST, 2016

1302179, 3TENfiTer faamg sifuf@m, 1947 (1947 &1 14) ) O 17 & ST H H=9 TWhR THUSTE
% FEUAS & Wag AN SR S wUeR & dre, ogey § fidw ofEifie foar o ewid wen siEfin
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SRy sm e | 1, T8 oot @ due (Fed g 278/2011) 1 YRR HA B S HEF WER I 21.10.2016
i TS g3 e

[€ TA-22011/1/2011-3TEeR (Fwa-11)]
TS g, e sAfusrt
New Delhi, the 21st October, 2016

S.0.2179.—4n pursuance of Section 17 of the Industrial DispuAct, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No./2ZTBL) of the Central Government Industrial Tribleciam-
Labour Court No. 1, New Delhi as shown in the Arurexin the Industrial Dispute between the managémieRood
Corporation of India and their workmen, receivediy Central Government on 21.10.2016.

[No. L-22011/1/2011-IR (CM-II)]
RAJENDER SINGH, Section Officer
ANNEXURE

IN THE COURT OF SHRI AVTAR CHAND DOGRA, PRESIDING O FFICER, CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT NO.1, KARKARDO OMA COURT COMPLEX, DELHI

ID No. 278/2011

The General Secretary,

Food Corporation of India (Handling ) Workers Union

8654, Arakshan Road,

New Delhi ...Workmen

Vs.

The General Manager,
Food Corporation of India,
TC/3C, Vibhuti Khand,
Gomti Nagar, Lucknow

The Area Manager,

Food Corporation of India,

Distt. Office: Bulandsahar,

Uttar Pradesh ...Management

AWARD

Brief facts giving rise to the reference are thatorder No.L-22011/1/2011-IR(CM-I11) dated 29.@8L2 was
received from Ministry of Labour and Employment endub-section (1) and sub-section 2A of SectiorofLthe
Industrial Disputes Act, 1947(in short the Act) &afjudication of the reference, terms of whichaseinder:

“Whether the action of the management of Food Qarpan of India, Bulandshahar Depot to deploy woske
through the contractor at Railhead, Bulandshahdrdapriving the regular DPS workers is valid arstified?
To what relief are the workman entitled to?”

2. Vide Corrigendum dated 18.08.2011, the termefarence were amended as follows:

‘Whether the action of the management of Food Gam of India, Bulandshahar Depot to deploy waoske
through the contractor at Railhead, Bulandshahdrd@priving the regular DPS workers of FCI Chandinat
Imalilya Depots (Districts Bulandshahar is validlgostified? To what relief are the workman dedtfor?’

2. Statement of claim was filed by the Food Corporaof India Handling Workers’ Union (in short thénion)
alleging that it is a duly registered union. Fo@drporation of India (in short the management) as industry
established by the Act of Parliament under Se@iofhthe Food Corporation Act, 1964. At Food Cagtion of India,
District Office, Bulandshahar various industrialtagdishments, i.e. FCI FSD Chandpur and Imaliyaluding
Railhead under the administrative control of Digt@ffice, Food Corporation of India Bulandshaharge performing
the food handling work of procurement, storage s@reation, salvaging, weighing, standardizatioansportation,
loading/ unloading and distribution of food graiWgorkers deployed at Chandpur and Imaliya are DiRayment
System (DPS) workers, who have been working inghdspots for the last more than 12 years undediteet
employer-employee relationship with the managemand are discharging food handling work at Railhead
Bulandshshar as and when work of loading/unloadini@odgrain is made available to them and theyewssing paid
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Rs.50 per day as interim relief. Since the workeage been working at the Railhead Bulandshahahas become
service condition of the said workers. Districtiodf Bulandshahar and Chandpur have issued lettatisig that the
workers of Chandpur and Imaliya Depot would be dgpdl at the above depots to attend the specidtsirasll of a

sudden, the management without holding discussiitim thve workers or the union, floated tender fop@iptment of

Handling & Transport contractor at Railhead Buldratsar without issuing any notice for change of isereonditions
of workers. The union, apprehending deploymertasftractor at Railhead, raised an industrial dispfdllowed by
strike notice. During pendency of the Dispute, agament appointed M/s National Transport CompaagnPNagar
and labour licence was issued by the Licencingo®fffor handling transport work of Railhead Buldmatsar. This act
of the management was bad in law and tantamouatabviolation of Section 33 of the Industrial piges Act, 1947
(in short the Act). Hence, the act of the manageriillegal and amounts to changing the servimeditions of the
DPS workers, thereby affecting the earnings oftbekers. Finally, a prayer has been made to andweereference in
favour of the workman.

4.  Claim was demurred by the management and vapi@lsninary submissions were made. It was avettiatithe
management is legally entitled to engage Handlirap3port Contractors at Rail Head as it is notstal@ishment of
the management and are also used by other usenecfipt, issue, transport of their respective gabdough railways.
Hence, Railheads are not to be considered for tadolof contract labour system and introductiondoect payment
system by the management. Railhead Bulandshahander the administrative control of Indian Raifwa Loading
and unloading of foodgrain for FCI at Railhead Bulshahar cannot be construed as extension of wade pf FCI
Depot. Abolition of contract labour system is doefl to depots of FCI only, which fact has beenbgehtely
concealed by the workmen in their statement ofclai

5.  An objection was raised by CAG with regard tdr&»>expenditure incurred by the management dueote n
appointment of HTC contractor at Railhead Bulantisha Hence, General Manager, being the competehbsty,
floated tender for appointment of HTC at RailheadlaBdshahar. It is perfectly in accordance with padicy
formulated by the management and as such is neiolation or breach of any circular abolishing eggment of
contract labour at Depots of the management. idw wof this, FCI is at liberty to make their owrramgement for
transporting the goods to the respective depot3C li$ being appointed at various Railheads in UReadesh for
handling goods.

6. It is pertinent to mention here that writ petits were filed before the High Court at Gauhatilleimging
appointment of HTCs at Railheads by the union e 3&id writ petition has been dismissed by the blerHigh Court
of Gauhati. The union had sought quashing ofaward of contract of handling foodgrains packetgéban the
Railway siding at Jorhaat pursuant to the tendir@tdd by the management. The union has indulgefdrum
shopping by re-agitating the same issue througlptésent petition.

7.  Various preliminary objections have been takgrnhe management, inter alia of the claim beingconseived,
there being no alteration in the service conditiohthe workmen, claim being not signed and vedifisy a competent
and authorized person. Management has deniedati@ug averments made in the statement of claimpaaged that
the claim may be dismissed.

8.  On perusal of pleadings of the parties, my ledmredecessor, vide order dated 18.11.2011, wHeeadpinion
that no other issue, than those referred for adaiidin is made out.

9. Claimant, in support of their pleadings, exardinghri Hari Kant Sharma as WW1 and his affidavit is
Ex.WW1/A, who was cross examined at length on atnewery point. However, after part cross examimgtio was
brought to the notice of the Tribunal that Shri B ceased to be President of FCI Handling Workbr®n and
wanted to examine Shri Srinath Singh, Joint Seryetiélowever, the Union filed affidavit of Shri Mad Singh, who
failed to put in his appearance despite givingowsiopportunities. Thus, it was obvious that Skeidan Singh was
not interested in deposing in support of the statgrof claim. Shri Deepak Sharma, A/R for therokamt union made

a statement in court that the claimant union isnuoe interested in adjudication of the matter omitsi@nd he would
like to withdraw the present petition/reference.

10. In view of the fact that the claimant union nis more interested in pursuing the present casmerits, the
Tribunal is left with no alternative but to pas$\@ dispute/Claim’ award. Contents of statemerteda28.09.2016 of
Shri Deepak Sharma, A/R for the claimant uniorl| ferm an integral part of the award. An awdsdaccordingly
passed. Let this award be sent to the appropBateernment, as required under Section 17 of thadim@l Disputes
Act, 1947, for publication.

October 7, 2016
A.C. DOGRA Presiding Officer
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T feoeft, 21 TRISK, 2016
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[E. TA-22012/170/1996-3TE3TR (FHTa-I1)]
TS5, T8, STam stfer
New Delhi, the 21st October, 2016

S.0. 2180.—4 pursuance of Section 17 of the Industrial DtsguAct, 1947 (14 of 1947), the Central
Government hereby publishes the Award Complaing 42015 & 7/2015 (Arising out of Ref. No. 138/97) tbe
Central Government Industrial Tribunal-cum-Labowu@ No. 1, Dhanbad as shown in the Annexure intldestrial
Dispute between the management of FCI and theikmven, received by the Central Government on 21Q1@&2

[No. L-22012/170/1996-IR (CM-ID)]
RAJENDER SINGH, Section Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL ( NO.1), DHANBAD
IN THE MATTER OF A COMPLAINT U/S 33(A) OF I.D. ACT1947
COMPLAINT NO. 4 of 2015
(Arising out of Ref.No. 138/97)
Ministry Order No. 22012/170/96-IR(C-I1)
1. Lalan Prasad Singh , Ex-AG | (D), FCI, FSD, Dibeath
2. Shiv Shankar Singh, AG IlI(D) FCI, FSD, Dhanbad ...Complainants
Vrs.

Executive Director, East Zone
Food Corporation of India
10-A, Middleton Row, Kolkata — 71 ...Opposite party

COMPLAINT NO. 7 of 2015

1. S.N.Singh, Ex- Manager (D), FCI,FSD,Dhanbad
Flat No. D/1 Ushakunj near SBI Chiragora
PO + Distt. Dhanbad

2. Jiten Chandra Modak FCI,FSD Dhanbad
C/o Sri S.N.Singh,Flat No. D/1 Ushakunj
Near SBI Chiraghora
PO + Distt. Dhanbad

Vrs

Executive Director, East Zone
Food Corporation of India
10-A, Middleton Row

Kolkata — 71 ...Opposite party
Present : Sri Ranjan Kumar SaraRresiding Officer

Appearances :

For complainant : Shri Vijayendra Kumar, Authorigegresentative

For opposite party : Shri P..P.Goswami, AGM (VIBY, FCI, Jharkhand

State : Jharkhand Industry : Food

Dated 26/09/2016
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AWARD

1. Instant complaint is filed by the complainant agaian order of penalty dated 31.12.2014 passethdy
Opp.Party where under the penalty of reductionaf f the initial pay in the time scale of pay d&EAD) ( from
29650 to 11100) in respect of complainant No.1 sedliction of 10 stages pay with cumulative effe@heut any
further increment till the retirement in respe of complainant No .2 of Complaint C&$e.4 of 2015 and
reduction of 8 increment in respect of complairdat 1 and to initial pay of AG-2 (D) in respexdtcomplainant No.
2 of complaint case No. 7 of 2015.

2. According to the complainants a reference Nd988vas pending before this Tribunal in since 1897espect
of all the workmen of FCI Bihar Region and FCI| Mend was also in Bihar region during that timesash the
complainant is concerned and connected to thisutkspnd reduction of pay is certainly a changehgirtservice
condition and as such this complaint is filed unBlec. 33 A for violation of 33 (1) of the ID Act4® as Opp.Party has
not taken any permission before issuing the omfgrenalty from this Tribunal which was mandatorytbe part of the
Opp.Party.

3. Acharge sheet was issued by the Opp. Partyruedealation 58 of the FCI staff regulation 1971 am inquiry
was Set-up to enquire the allegation against tlmeptainants & others and on the basis of the sajdiiy report the
said penalty under challenge which was passedé®pp. Party.

4. It is submitted by the Complainant, that thecpdure of inquiry thuugh technically accepted Ivus isaid that
finding of the 10 is beyond the FCI provisions aaghinst the records as such perverse. Technidadlyptocedure of
inquiry was admitted as such fairness of enquirg mat challenged but the complainant has a rightite the point of
perversity in the 10O report and quantum of punishine

5.  According to the complainant the charge sheab@ut storage loss not any misappropriation, dafan or theft.
Storage loss is the natural phenomena in FCI. B@aor 100 Kg. rice or wheat is kept in own houserein sealed
container and it is weighted after some time tlveitebe variation in weight and in FCI, the stockkept in a go down
and in open space and pilferage is going on, opesdtloss during loading, unloading and handlifgstock are
natural phenomena and the same shall not be adfadigrge sheet.

6.  There are several reasons of variation of wdighthe stock is unloaded from wagon and durinigading only
10 % stock is weighed and weights of entire 100t86ksare taken in record. 10 % means that 90% ksioe kept in
the go down un weighed and its weight is also edras per estimation at par with 10 % and thikesmain and
primary reason of variation in weight and occureen€ storage loss.

7. Beside the above, variation in moister conterdl$o a major factor of storage loss. Dhanbadhistglace and
after receipt of food grain there is a loss of mois and for 1% MOISTURE LOSS 0.7% loss takes ptaathe same
is permissible as per policy of FCI. Period of ag# is also a factor and certain % is also allobyethe FCI against
storage loss. Technical treatment is also a feagpart from rats and bird problem. Condition of gwad is also not
proper as per norms but these vital facts are masidered either by the inquiry officer or by th® @hile passing the
order of penalty. It was further submitted that afb@ve storage loss was regularised and writtefrafi the records of
FCI after considering the reason given by the camphts as such no action was required to be tagainst the
complainant.

8.  Toregulate the storage loss a detailed ciradéed 12.12.2012 Ext-D-1 was issued by the FCEsHaynd in other
circular dated 10.11.2006 the authorities are $igelcito write off / regularise the storage loss@be storage
losses/operational losses and its reason are aleno oy storage manual chapter 13.3.1 & 13.3. Hitand there is
clear provision that if in charge sheet allegatbtheft is not mentioned then no action is reqliiier any storage loss.
The concerned District Manager has to fix the quinof storage loss for each & every depot but #reeswas not
done.

9.  Opp. party while framing the charge has not thalkéo consideration of these provisions and isshedcharge
sheet in mechanical manner in violation of the iqyohs stated above. The charge sheet is vagu¢hemgoint was
raised before the 10 and he was requested to &econsideration the mandatory provision regardiogurrence of
storage loss, which is natural in nature.

10. The IO has failed to consider the said provisiad submitted his report to the disciplinary atitly as such his
report is fully against the mandatory provisionF@! and perverse. The 10 has simply stated in ¢fpent that it is up
to the authority to consider these things, whichevédent from his report and it goes to show thathas not
investigated the cases /reason and submitted fuetras per charge sheet and held that lossesavedpand on this
report the disciplinary authority awarded the pgnavhich is also illegal.
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11. From the report itself it is apparent that abeve points was raised by the CO but the 10 basaonsidered and

submitted his report which is against the provigibiiCl. It was his duty to go into the detailstiof causes of storage
loss and IO has failed to do the same which prélvashe has not acted as an 10 but acted likeseputor to prove

the charge anyhow and, therefore, it was prayguss an award in favour of the complainant.

12. That the management Opp.Party has filed assefipetition including Written Statement, and edigpreliminary
issues but it was decided to dispose of the sditigre at time of final hearing of the complaipétition. In their
Written Statement, the Opp.Party has also stated the instant complainant petition is not mamable and the
workmen who retired during the pendency of efiee , cannot be treated as workmen. They havestdsed that
punishment was awarded after holding inquiry asHg&r Staff Regulation and as such this Tribunal tagurisdiction
to interfere with the disciplinary matter and aatingly prayed for dismissal of the complainant pei.

13. In this case technically, fairness of inquirgsaaccepted by the complainant after reservingidiig to raise the
point of perversity in the report as well as quamtof punishment as such in this case evidenceeopénties was not
required. But on prayer one witness was examineth&yOpp.Party and cross examined by the complteach the

case was closed and fixed for argument. Heard aggtiof both side.

14. That before entering into the merit of the césis desirable to decide the objection petitigled by the

Opp.Party In their objection petition the Opp.Pdngs stated that punishment was awarded againgtlaio@ant on

31.12.2014 as such this complaint petition is natntainable. This admission of the Opp.Party idigeht to prove

that the contravention of Sec 33 took place on 32014 was during the pendencyof the referencd3&of 1997

and as such petition under Sec 33 A for violatindar Sec 33(l) is maintainable. It is also an aghdifact that OTA to
the workman is linked with the Basic pay of the émgpes and in this case basic pay was reducedtial ipay scale
and 10 and 8 stages below then the entitlemerteo€dmplainants to get OTA will be badly affectadsach this is an
alteration in service condition and Sec 33(1) ipliepble in this case. Other objection that the plaimant is not the
workmen is also rejected in view of Hon’ble DelhigH Court judgement passed on 5.8.2011 in betwdel versus
Govt. of India in W.P (C ) 2084 of 1988 in whichistspecifically held that even Manager is worknuger 1D Act

and admittedly all the complainant are clerk exaap who is Manager, therefore, it is held that¢bmplainant are
the workmen of the Opp.Party and the instant compfgetition is quite maintainable in the eye ofla

15. In this case both parties have filed their doents which was marked exhibits on the admissioth@fparties.
The documents filed on behalf of the Opp.Party &lhéd exhibits M-1 to M -5 and the documents fitedbehalf the
complainants is W-1 to W-5. Ext. M-1 is memorandwtich was issued against the complainant on this lefisvhich
the instant punishment is awarded. Ext- M-2 isitigguiry report, M-3 is punishment order, and M-4M&5 are the
copy of regulation 67 to 73 of FCI staff regulatimmd about disciplinary authority.

16. The document of the workmen W-1 is a circulaF@I dated 12.12.2012 about occurrence & regudtioa of

storage loss. W-2 is delegation of power to redgsdaand write off of storage loss. Ext- W-2/1 i®ysion of FCI

manual chapter 13 regarding storage loss and Ex8 &/W-4 are deposition of prosecution witness takkiring

inquiry. One witness who was presenting officer waamined by the OP who has said in her writterosiépn that

complainant are not concerned with ref no 138/9Y tae action of the management against the Oppy.Rajustified.

In her cross examination she said that the chdrgetss of storage loss and storage loss takes plae to infestation,
difference in moisture content and also there #neracauses. She has further said that loss islatdd which can be
justified and un- justified, and long period staageate storage loss. She has also admitted thentaf Ext- W-1 to
W-4. She has further said that the document obaisés of which she presented the case are notebiferTribunal.

17. During argument the Opp.Party has raised at plott a remedy to file appeal was available todbeaplainant
but without availing the remedy they have approdctiee Tribunal as such this complaint petition nret be
entertained. But they have forgotten that the ItrialsDispute Act is a special legislation to reswlthe dispute in
between employer and employee andpers Sec.33 for any contravention there is esgpovision to file a
complaint under Sec.33 A and there is no bar inlthact that complaint be file after filing appesd such the said
argument is not tenable. Further they have arghadit the inquiry is held fair and proper thenbnal has got no
power to alter the punishment is also not tenabléha complainant has accepted the procedure afringnly after
reserving their right to raise the perversity ia t report with a view to avoid delay in disposktase as such liberty
is available to the complainant to raise the pofrgerversity as well as quantum of punishment.

18. On perusal of documents, evidence, pleadingsaagument of the parties advanced in this cagedrystal

clear that storage loss are accruing in every genda FCI and calculation of storage loss has talbee stack wise
and month wise and as per circular dated 12.12.B312V-1, its calculation has to be made by the ®ppy after due
consideration of period of storage , differencenioisture content, lack of technical treatment,ared bird menace as
well as condition of go down, recording of hypdtbal weight of 90% stock is also an importanttéa@and thereafter
it has to be divided into two parts i.e. justifilmbs and unjustified loss and if the unjustifieddes is beyond the
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delegation of power of the authority to regulaigsel in the charge sheet if theft and misappropricis alleged then
only action is required to be taken against the leyge of the corporation. The above provision isrdlughly
mentioned in Ext- W-1, W-2 and storage manual Extghd the authority of the corporation is bouted act as per
the said provision but it is surprising ti@memorandum Ext-M-1 these mandatory factors wetetaken into
consideration and the charge sheet M-1, was issugiblation of the aforesaid provision. In memadam Ex- M-1
there is no calculation of storage loss month wésack wise and period of storage and differencmdisture content
as well justified and unjustified losses. Theralg no allegation of theft and misappropriationiagt the complainant
and the said memorandum is completely vague. Ttieedosses of the entire period of a particulagdsis shown in
consolidated manner without taking into accountthé# mandatory factors as said above and as suehsdiu
memorandum Ex- M-1 is illegal and unjustified.

19. It was also submitted by the complainant thatreport of the Inquiry Officer is perverse areltas also not
considered the aforesaid mandatory provision desmgpeated prayer of the defence and submittedelisrt in
mechanical manner which is against the evidendhefvitness examined in the domestic inquiry andeasonable
person can arrive on such conclusion as has beeeaby the |10 as such the said report Ex- M-2l$® perverse and
the punishment based on the vague charge sheeMBEband perverse report is also illegal and unfiesti The
complainant has specifically pointed out the evigeaf PWs adduced during domestic inquiry.

20. On the perusal of the evidence adduced durngedtic inquiry, | find that witnesses who wereraksed during
domestic inquiry before the inquiry officer has atiied that at the time of arrival of stock in gondoby rail only 10 %
stocks are weighed and weight of 90 % stock has besorded at par with the weight of 10 % stanH at the time
of issue of stock to state govt. 100 % weighttalsen and thus not correct arrival weight can beeained but
employees working in the depot are compelled t@neaveight of 90% unweight stock at par with 10 %otlee
weighed stock and at the time of issue if lesgeight is found they are being charged for stodags. Witness has
also confirmed that storage loss may be increasedta variation of weight in 10 % and 100 % stodkitness has
also confirmed that Dhanbad is hot place and inrseanseason the storage loss are increased atdtghTihey have
also said that analysis of storage loss has tahe ds per circular dated 12.12.12 before issubeofharge sheet i.e.
M-1. PW-6 during inquiry has confirmed Exhibit —D-by which the general manager (S&C), Zonal officekata
has written to GM Jharkhand about the instant ¢hae“ in this regard it is observed that your office isemely
indicated general % of storage loss in respect 6026 without analysing the same with reference tqttircular
dated 12.12.2012.. It would be appreciated thatheitt such analysis with reference of acceptable andn-
acceptable portion of the loss the action remainsomplete”.

21. This witness has also fairly admitted thatiijely qc treatment ii) rate & bird problem (i@jfference in moisture
content (iv) period of storage loss (v) operatiolmalses during loading & unloading (vi) variatiohweeight due to

10% and 100 % are main factors of the storage R86-3 has said that % of moisture at the timeeo€ipt is more

than the % of moisture at the time of issue. AstperW-1 for 1 % moisture loss there wi & storage loss of
700 Gr per quintal of rice beside further losses tuperiod of storage but the 10 has not takem éohsideration those
facts and not given any reliance to the above diéglosition of the PWs during the inquiry and haspsy observed at
last page of his report that aforesaid facts magdiesidered by the disciplinary authority whileitakdecision in his

report. The said observation is reproduced as under

“Two vital things were discussed during the cours# inquiry (1) mode of weighment at Dhanbad and) (2
analysis of loses as per circular dted 12.12.20it2s correct that Dhanbad is served with own sidinvhere
stocks are received on 10 % weighment and issuedl®8 %. This declared on estimated rate of 10 %
weighment which may not be correct all the times.nhay not be denied that all the times TL is correc
Some times TL arrived at estimated weight causdeatf on SL also but this may not accumulate so rhuc
what predicted by all the CO. | hope that contg® authority while deciding this DE, will take th aspect
into consideration as well as analysis of the losses per circular dated. 12.12.2012.”

22. That to inquire the issue of storage loss waes duty of the 10 but he has failed to discharigeduty for which

he was appointed by the disciplinary authority atsb not considered the circular dated 12.12.20%2 provision of

the storage manual and the instruction of zonét@tio analyse the loses as per circular dated?12012 (Ex- W-1) as
well as the evidence of the PWs as discussed abodef the said provisions, circular and evidewes considered by
the 10 in true spirit, then the result would haeeb reverse.. In short no reasonable person maly teahe conclusion
as has been reached by the 10; therefore, thetrispperverse. Despite the observation made imepert disciplinary

authority has also failed to analyse the lossgeacircular dated 12.12.2012 and awarded the peimamechanical

manner based on the said perverse inquiry repoftNER and vague charge sheet Ex- M-1 and the sarskdckingly

disproportionate. From the perusal of the punishinoeder it is apparent that in respect of three glamant the

punishment order is given retrospective effecis lalso not legal as no retrospective effect shdddgiven to any
statutory order so as to impair or take away astig right and privilege of an employee.
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23. Itis necessary to observe that the procealfurecording arrival weight of the food grain i€HFs quite defective.
FCl is handing over the stock to its employeesindepot only after 10 % weighment of stock ang tre compelled
to record weight of rest 90 % stock at par with%aGtock and the time of issue 100 % weight is beioge and if any
difference is found then they are being chargetsde®er storage loss or shortages. It is made ¢thedruntil and unless
the stock is handed over to them after 100 % wetlggy cannot be held responsible for any kind ofaten in weight
or storage loss. There is clear cut unfair labowrctice on the part of management and the emplayeebeing
victimised on this score which should not be expédtom the part of an employer like FCI.

24. From the discussion made above it is helt ti&a memorandum Ex- M-1 is vague and draftediatation in
circular date 12.12.2012 and provision of FCI ggerananual, therefore, the same is illegal and tifipts and
initiation of inquiry on such vague memorandum aawullity. Further the | O has also failed to dize his duty and
also not considered the aforesaid provisions anmdkeage of PW s during inquiry as discussed abdweefore, his
report M-2 is perverse and accordingly the punighinagainst complainant of both the cases Ext. &Me8also held
illegal and unjustified and are set aside and tpely are restored ante the date of punishment. O Party is
directed to implement the award within one montinfrthe date of publication of award in Gazettenafid.

This is my award.

R. K. SARAN, Presiding Officer
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