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ELECTION COMMISSION OF INDIA
New Delhi, the 8th August, 2016

O.N. 1 .—In pursuance of Section 106 of the Regpetion of the People Act, 1951 (43 of 1951), the
Election Commission hereby publishes the JudgemeatOrder of the High Court of Orissa, Cuttack d&24.12.2015
in Election Petition No. 24 of 2014 filed by Prasjha Rajeshwari Singh w.r.t. 13-Kandamal Parliantgnta
Constituency.
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HIGH COURT OF ORISSA: CUTTACK.
Misc. Case No. 16 of 2015
(Arising out of ELPT No. 24 of 2014)

In the matter of an application under Order VI RiéeandOrder VIl Rule 11 of the Code of Civil Procedur808 read
with Section 86 of the Representation of Peoplets 2251.

Pratyusha Rajeshwari Singh ... Petitioner
Versus
Sri Rudra Madhab Ray ... Opp. Party
For Petitioner : MIs. Yashpal Moy,

P.S. Acharya, Sk. Md. Rehan
M/s. Upendra Kumar Samal,
P.K Httia, S.S.Swain
& M. Mohanty
For Opp. Party : M/s. Gopal Agakwa
N. Mohapatra, A.K.Bsw
& R. Samal

Date of Judgment: 24.12.2015

PRESENT:
THE HONOURABLE SHRI JUSTICE K.R. MOHAPATRA

K.R. Mohapatra, J. This is an application filed under the provismf Order 6 Rule 16 and Order 7 Rule 11 of Code
of Civil Procedure,1908 read with Section 86 of Representation of Peoples Act, 1951 (for shdng Act’).

2. Facts in nutshell relevant for appropriate dijation of this misc. case are as follows:-

As reveals from the case record, on 1004, the General Election of 13-Kandhamal Pasiatzry
Constituency (Lok Sabha) was held and the resust declared on #6May, 2014 declaring Sri Hemendra Chandra
Singh (the husband of the Petitioner herein) as Meanof Parliament (Lok Sabha). Unfortunately, shHieimendra
Chandra Singh breathed his last dhSeptember, 2014. Thus, the seat of 13-Kandhantihfantary Constituency
(Lok Sabha) fell vacant. As a result, the Electbommission in exercise of power under Section 148¢ad with
Sections 30 and 56 of the Act called upon the Baidiamentary constituency to elect a person fbindi up the casual
vacancy. As per the Gazette Notification"Zseptember, 2014 was the last date for filing uparhination paper. 7
September, 2014 was the date for scrutiny of teimations and 29 September, 2014 was the last date for withdrawal
of the nomination/candidature. W®ctober, 2014 was the date of poll and Txctober, 2014 was the date of counting
and declaration of result, in which the petitionegsis declared elected with a margin over 2,98,86@8svfrom the
opposite party. Assailing the said election, thpagite party herein filed the aforesaid electiotitioe (ELPT No. 24 of
2014) under Sections 80, 84, 100 and 117 of theréatl with provisions of Orissa High Court Rule884 with the
following prayers:-

“(A) To declare that the Respondent, Pratyush@$¥egri Singh is not a citizen of India and has aotuired
the citizenship of India having married to kmdicitizen Mr. Hemendra Chandra Singh;

(B) To declare that the Respondent PratyushasRairi Singh is not qualified/disqualified for bgichosen
as and for being a member of Parliament from 13elkamal Parliamentary Constituency as she is not a
citizen of India;

(C) To declare that the election of the Respond@mnatyusha Rajeswari Singh as elected Member of
Parliament of 13-Kandhamal Parliamentary Constityen be void and set aside the same;

(D) To declare that a casual vacancy has beernecres far as it relates to 13-Kandhamal Parliaargnt
Constituency;
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(E) To direct the appropriate authority to cortduesh election with respect to 13-Kandhamal Raréntary
Constituency within the time specified and presaudib

(F) To call for the nomination papers of Resparidgong with all accompanying documents from the
custody of Returning Officer, 13-Kandhamal Parliataey Constituency;

(G) For costs;
(H) For any other relief or reliefs to which tpetitioner is entitled to under law.”

3. By order dated 18.12.2014, this Court diredmdissuance of notice on admission in the elecpetition. On

appearance, the petitioner filed this misc. casin i prayer to strike out/delete paragraphs-5 toflthe election

petition as well as to reject the election petitiom the ground stated therein. It is contendedsriatia, that the
submissions and allegations made in the electigitiqgrze do not make out any ground for challengecastemplated

under Section 100 of the Act and the allegationgeria the election petition are not in conformititwSection 83 of

the Act. It is further stated that the avermentsienia the election petition do not disclose the naain which the result
of the election has been materially affected. Tlhetmn petition also does not disclose the maltéaizt as contemplated
under Section 83(1)(a) of the Act. Since the avertsienade in the election petition do not constiumomplete cause
of action, the election petition is bad. The allemas made in paragraphs- 6 to 11 of the electatitipn are completely
bald, vexatious, frivolous and scandalous, and é&ghe same are liable to be struck out from thediteys. The

petitioner stated inter alia that she was bornaatdRi on 29.11.1971 and her mother was born in B@%0dore.

Thus, both of them are citizens of India by biafiter marriage, the parents of the petitioner dedito reside in India
permanently with intention to make India as thamie and accordingly, they settled at Ranchi. Adoglg, father of
the petitioner came to India in the year 1969 wede staying at Burdwan Compound, Lalpur, Ranthe petitioner
completed her higher studies from Daly Collegelohe, MP and Bachelor of Arts Degree from Mahabsyananda
Saraswati University, Ajmer in the year 1994. H®adter, she was staying at Indore when she gotiedato said
Hemendra Chandra Singh on 26.11.1998. The petitials® contended that the allegation in the edecpetition
raising question of her citizenship is bald antdsupported by any material. Thus, the allegatiothat effect is liable
to be struck out from the pleadings. She spedificsiated in the petition that she has been g@massport by the
Passport authority of India. Similarly, license éms and ammunition has been granted by appeopriate authority
under the provisions of Arms Act, 1959 and ArmdeRu1962 in her favour. She has been enrollechaglaector at
Ranchi as per the provisions of the Act and aftar Imarriage she has been enrolled in the eleatollabf Nayagarh
district in the State of Odisha. She is an incomedassessee and her Permanent Account numberlBS&V49P. The
petitioner further contended that the allegationade questioning her citizenship are unnecessmandalous,
vexatious and frivolous which would tend to prégedand embarrass her and cause delay in falrofritne election
petition. The same would otherwise occasion insaebof process of Court. The election petition Hzeen filed with
speculative information and information based amnsses and conjectures. Neither any documentangrmmaterial
has been filed in support of that claim nor refeeeto any documents or materials is given in tket®n petition in
support of the claim questioning the citizenshighe petitioner. Thus, the relief sought for iretelection petition
cannot be granted. The opposite party in the icatibn as well as in the affidavit appended te #tection petition
affirmed that he received information with regéoctitizenship of the petitioner from one Mr. ltahdu Pattnaik, a co-
villager of the opposite party. But, the sourcespecial means of knowledge of said Lalitendu Réttrhas not been
stated; hence, the entire averments with regarditzenship of the petitioner are bald, vexatiaml frivolous. The
opposite party has not challenged registratiorhef getitioner as an elector/voter of Nayag&tisha which has
been prepared in conformity with the provisiondhef Act. Hence, the question of citizenship & fetitioner cannot
be adjudicated in an election petition as theradscause of action. When no objection was raisitd regard to
citizenship of the petitioner at the time of somytof nomination, the election petition is inconget to be entertained
on the said plea. When a special statute, i.etizediship Act, provides determination of questioithwegard to
citizenship, the said issue with bald allegatiothaiit any supportive documents and materials dap@aaised in an
election petition. The petitioner further contendédt the election petition is bad for non-disales of complete
material facts as well as cause of action andéehe same is liable to be rejected in exerdigwer under Order 7
Rule 11, CPC.

4. The opposite party filed objection to the misase refuting the allegations made therein. Theosite party
contended that the petition is not maintainablén itfact and law. The same has been filed to diflayair trial of the
election petition. The petition is misconceived dhds, the same is liable to be dismissed. It igerded therein that
the opposite party has filed the election petitmm the ground that the petitioner as on the dateleftion was
disqualified to be chosen and for being a membeheéoHouse of People as she is not a citizen dalnthe election
petition has been presented in conformity with phevisions of Sections 81 to 84 read with Secti@i df the Act as
well as on the ground spelt out in Section 100hef Act read with Orissa High Court Rules, 1948sIspecifically
averred in the objection that all the facts neagsta formulate the cause of action have been dtatehe election
petition and concise statement of all the matefiaats on which the opposite party relies, have begnished in
conformity with the requirement under Section 83@) of the Act. In the event it is felt necessduying adjudication
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of the election petition that some particularslacking, then also this Court can direct the opigogarty to furnish such
particulars by way of amendment or to modify thecgbn petition for ensuring a fair and effectivialtof the same as
envisaged under Section 86(5) of the Act. The Elegpetition does not disclose a single statemernithvcould be
construed as unnecessary or scandalous or frivolowsthout details or vexatious or tend to pregadihe parties in fair
trial of the election petition. It appears from #neerments made in the petition that the petitiangnts that the opposite
party should also state the evidence in the eleqtitition which is contrary to the provisions lafv. The opposite
party has come up with a specific case that thiigregr is not a citizen of India and as such, ghdisqualified to
contest the election. The Court has ample jurigtficto try and decide the said question of citihgmsn the election
petition. Hence, the allegation made in the petitio that effect is vague. The opposite party hame up with a
properly constituted election petition in conforynitith the provisions of the Act and hence theasas not liable to be
rejected under Order 6 Rule 16 read with Order [& R@, CPC. The opposite party further submitted tie has stated
all material facts to disclose the complete causaction which can only be gone into at the timetr@l. Hence, the
election petition should not be nipped at the Bthdis, he prayed for dismissal of this petition watist.

5. In order to substantiate their respectase¢ Mr.U.K.Samal, learned counsel for the petiticand Mr.G.Agrawal,
learned counsel for the opposite party advanceid thgpective arguments at length relying uponoawsicase laws of
Hon'ble Supreme Court as well as this Court in suppf their cases.

6. Taking into consideration the rival pleadingf the parties, it is to be determined as to tsrethe question of
citizenship of a candidate can be gone into inlaatien petition and whether the election petitéiscloses all material
facts which give rise to a complete cause of action

7. The sole allegation of the opposite partyhie election petition is that the petitioner ig aocitizen of India.
Learned counsel for the petitioner contended thatquestion of citizenship of a candidate cannogdiee into in an
election petition. In order to substantiate hisuangnt, Mr. Samal relied upon different provisiofighe Constitution of
India and the Act. Article 84 of the ConstitutiohIndia provides qualification for Membership ofrRament, relevant
portion of which reads thus:-

“84. Qualification for membership ofParliament.
A person shall not be qualifiedbochosen to fill a seat in Parliament unless he-

(a) is a citizen of India, and makes andsubscribesrbefome person authorized inthat behalf by the
Election Commission an oathor affirmation accordingthe form set out forthe purpose in the
Third Schedule.......... "

Article 102 of Constitution of India provides dislification of membership in the House of Parliatmérhe same is
reproduced hereunder:-

“102. Disqualification’s for merbership.
A person shall be disqualified for being choseraasl, for being, a member of either House of Pa#iatm

(a) xx XX XX
(b) xx XX XX
(c) xx XX XX

(d) if he is not a citizen of India, or has vdamly acquired the citizenship of a foreign State,is under any
acknowledgement of allegiance or adherence toeadiorState;

(e if he is so disqualified by or under any laa&de by Parliament.
Explanation-
XX XX XX

(2) A person shall be disqualified for being a nhemof either House of Parliament if he is so diified under the
Tenth Schedule.”

Section 4 of the Representation of Peoples Actll@®vides qualification for membership of the Heus People,
which reads as follows:-

4. Qualifications for membership of the House of the People— A person shall not be qualified to be chadsen
fill a seat in the House of the People unless—

(8 xx XX XX
(b) xx XX XX
(c) xx XX XX

(d) in the case of any other seat, he is an electarfgrParliamentary constituency.”

8. The disqualification of membership of Parient and State Legislatures has been elaboratelyded in Section 7
to 11 (b) of the Act. However, the disqualificatienumerated therein is not applicable to the ctbaral.
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Section 3 of the Citizenshigt, 1955 provides that:-
“3. Citizenship by birth.—

(1) Except as provided in sub-section (2), every petswn in India,—

(a) on or after the Z6day of January, 1950 but before tiieday of July, 1987;

(b) xx XX XX;

(c) on or after the commencement of the Citizenship éAdment) Act, 2003, where—

(i) both of his parents are is a citizen of India

(ii) one of whose parents is a citizen of India dne other is not an illegal migrant at the timehdf birth, shall be a
citizen of India by birth.

(2) A person shall not be a citizen of India by virtlithis section if at the time of his birth—

(a) either his father or mother possesses suahunity from suits and legal process as is accorded
to an envoy of a foreign sovereign power accreditethe President of India and he or she, as
the case may be, is not a citizen of India; or

(b) his father or mother is an enemy alien #mel birth occurs in a place then under occupation b
the enemy.”

Section 13D of the Representation of Redyit, 1950
Provides that:-

13D. Electoral rolls for parliamentary Consituencies.—1) The electoral roll for every parliamentary
constituency, other than a parliamentary constityen the State of Jammu and Kashmir or in a Urtamitory not
having a Legislative Assembly, shall consist of ¢hectoral rolls for all the assembly constituesctomprised within
that parliamentary constituency; and it shall netnecessary to prepare or revise separately towrderoll for any
such parliamentary constituency:

Provided that for the period referred to in cla(®eof article 371A, it shall be necessary to prepnd revise separately
the electoral roll for that part of the parliamegtaonstituency of Negaland which comprises thenBaeg district and

the provisions of Part Il shall apply in relatit;mthe preparation and revision of the electorfilafothe said part as they
apply in relation to an assembly constituency.

(2) The provisions of Part Il shall apply in réten to every parliamentary constituency in thet&taf Jammu and
Kashmir or in a Union territory not having a Legisle Assembly as they apply in relation to an addg
constituency.”

9. Section 16 of the Representation of PeApte 1950 provides the grounds on which a per$atl e disqualified
for registration in an electoral roll, which reaasfollows:

“16. Disqualifications for registration in an eleodral roll.— (1) A person shall be disqualified for registratio an
electoral roll if he— (a) is not a citizen of Iagor

(b) is of unsound mind and stands so declared bgrapetent court; or

(c) is for the time being disqualified from votimgderthe provisions of any law relating to corrupt prees and other
offences in connection with elections.

(2) The name of any person who becomes so disiqabéifter registration shall forthwith be strucht the electoral roll
in which it is included:

Provided that the name of any person struck off ettectoral roll of a constituency by reason ofsgjdalification under
clause (c) of sub-section (1) shall forthwith keinstated in that roll if such disqualification during the period such
roll is in force, removed under any law authorisguch removal.”

10. Referring to the aforesaid provisionsagé, Mr. Samal, learned counsel for the petiticeidomits that question
of disqualification under Article 102 of the Congtion of India relating to status of returned calate regarding his/her
citizenship in India cannot be called in questiom ipetition presented under Section 81 of the Wttether a candidate
is a citizen or has acquired disqualification dizeinship can only be decided by the Central Gawent as per the
provisions of the Citizenship Act, 1955 and rulesried thereunder. The question of citizenship cdradidate can only
be gone into in a properly constituted electiornitjpet where there is already a declaration regaydiitus of a person as
to whether he/she is a citizen of India or he/she Hisqualified as an Indian citizen. In the caséand, no such
declaration having been made as envisaged und&oi$d@ of the Citizenship Act, 1955 the questidrtitizenship of
the petitioner cannot be gone into in the electetition. Thus, the opposite party has no causactbn to file the
election petition. In support of his case, he tkligpon a decision of the Hon'ble Supreme Courthe tase of
Bhagawati Prasadixit ‘Ghorewala’ Vs. Rajeev Gandhireported in (1986) 4 SCC 78, wherein the Hon®lgreme
Court held as under:-
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“7. In exercise of the powers conferred by cla(lgeof sub section (2) of section 18 of the Citigkip Act,

1955 and sub-section (2) of section 9 of that Aicthe Central Government has framed rules to detlide
question of voluntary acquisition of citizenship afforeign country and the consequent determinatiothe

citizenship of India. By rule 30 of the CitizenghiRules, 1956, the Central Government is appoiatedhe
authority to decide such question. Schedule llthef Citizenship Rules, 1956 contains the rulesvidesce

applicable to a case arising under section 9(2h@fCitizenship Act, 1955. No other Court or auitiychas the
power to decide the question as to whether, whehowr an Indian citizen has acquired the citizenatfip
another country. Even where the question whethgeraon is qualified to be chosen as a member of.dke
Sabha arises in an election petition filed underRlepresentation of the People Act, 1951, the I@ighrt cannot
proceed to decide the question of loss of citizgngli the candidate concerned. It cannot be hetd the

Citizenship Act, 1955 should yield in favour oftlRepresentation of the People Act, 1951 only hexdie
latter Act is enacted pursuant to Article 327 af tBonstitution. As mentioned earlier the Citizepshct, 1955
is also a law made by Parliament by virtue of Aetit1l of theConstitution read with Entry 17 of Lisbf the

Seventh Schedule to the Constitution.”

He further submitted that only the irreggities and impropriety in granting certificate @endSection 13 of the
Citizenship Act, 1955 can be gone into in an etecetition. To substantiate his contention, heedelipon a decision
of the Hon’ble Supreme Court in the caseHafri Shankaer Jain Vs.Sonia Gandhi,reported in (2001) 8 SCC 233,
wherein the Hon’ble Supreme Court held as under:-

“20. Thus, looking at the scheme of the Citizépdhct, as also the judicial opinion which hasyaéed ever
since the enactment of Citizenship Act, 1955, wewarhesitatingly of the opinion that in spite ofetificate of
registration under Section 5(1) (c) of Citizenshizt, 1955 having been granted to a person andpiie of his
having been enrolled in the voters list, the questvhether he is a citizen of India and hence &edlifor, or
disqualified from, contesting an election can bised before and tried by the High Court hearingebettion
petition, provided the challenge is based on fcinatrix given in the petition and not merely baldvague
allegations.” In the case &hagawati Prasad Dixit ‘Ghorewala’ (suprajhe question was raised with regard to
the alleged acquisition of citizenship of Italy Bgjiv Gandhi and the Hon’ble Supreme Court whilsvegring the
issue in the negative held that the question afgelli disqualification can only be gone into by @entral
Government. In the case éfari Shanker Jain (supra),the Hon’ble Supreme Court opined that the questio
whether a person is a citizen of India and henedifyufor, or disqualify from, contesting an elemti can be raised
before and tried by the High Court in the electpatition, provided the challenge is based on fdanhadrix given
in the petition and not merely on bald and vaguegations. Mr. Samal relying on the aforesaid denis
submitted that in the case at hand, there is redpig to the effect that the petitioner was grarmted/or refused a
certificate on citizenship by the competent autiyaind thus, the question of legality and proprigtya certificate
of citizenship, if any, as dealt in the aforesaggarted decisions, does not arise in the instase.dde further
submitted that once the name of the petitionersteged in the electoral roll, a presumption undesti®n 114 (e)
of the Evidence Act arises and unless the saidadcroll is revised or modified and the said pregtion is
proved otherwise in court of law, the petitionealslcontinue to be the citizen of India. In suppaftis case, he
relied upon a decision of the Hon’ble Supreme Cour batch of cases &fal Babu Hussein and others Vs.
Electoral Registration Officer and othergeported in (1995) 3 SCC 100, wherein, at paragpihis held as
under:-

“6. From the resume of the aforementioned prowmssiof the Constitution and the Citizenship Actbécomes
clear that whenever any authority is called upoddoide even for the limited purpose of another, ladvether a
person is or is not a citizen of India, the auttyornust carefully examine the question in the ceintd the
constitutional provisions and the provisions of tB#izenship Act extracted hereinbefore. In thetans case
Article 325 of the Constitution provides for onengeal electoral roll for every territorial consttucy; so does
Section 15 of the 1950 Act. This has to be donesutice superintendence, direction and control efElection
Commission as per the mandate of Article 324 ofGbastitution. Section 16 of the 1950 Act in terstetes that a
person shall be disqualified for registration in elactoral roll if he is not a citizen of India. tPpositively, a
person must be a citizen of India to be entitlethtdusion in the electoral roll. Sub- section (@)the said section
empowers striking off the name of a person whoris@udisqualification set out in clauses (a), (bjo) of sub-
section (1) after his name is entered in the repist electoral rolls. Otherwise every person whmaot less than
18 years of age on the qualifying date and is emdinresident in a given constituency is entittedoe registered.
Section 22 empowers the Electoral Registrationd®fffor a constituency to delete any entry alremdyle if on
enquiry he is satisfied that it is erroneous ored#¥e in any particular or needs to be transpaésexhother place
in the roll or the person concerned has died orcbased to be ordinarily resident in that constityeor that he is
otherwise not entitled to be registered. Of colnmstore any such action is taken the person condemeept in
the case of death, must be given an opportunityetdveard. Similar is the provision in Rule 21-Atbé 1960
Rules which empowers the Registration Officer befiimal publication of the roll to delete the naorenames of
any person or persons which have been entered gdwimadvertence or error if the person conceiinetbad or
has ceased to be ordinarily resident in that cuesicy or is otherwise not entitled to be registefiéhe procedure
for exercise of the said power is set out thereid eonforms to the requirements of the principlésatural
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justice. It is obvious from the above that two aftans arise; the first where the name is to beredton the rolls
for the first time and the second where the nameadly entered is required to be deleted. In ths firentioned
situation before the name is entered on the riblks officer concerned must be satisfied that thregreseeking to
have his name entered is not disqualified by readdnis not being a citizen of India. Therefore, weuld be
justified in requiring the person concerned to shexidence that he is a citizen of India. In theosetsituation,
since the name is already entered, it must be preduhat before entering his name the officer core must
have gone through the procedural requirements uheestatute. This would be so even if we invoketiSa 114
(e) of the Evidence Act. But then possibilitiesnuitakes cannot be ruled out. These mistakesyifyeould have
to be corrected. Even if we are to assume (witltmdiding) that the words “is otherwise not entit@dbe
registered in that roll” used in Section 22 of ##50 Act or Rule 21-A of the 1960 Rules are widewgh to
cover the question relating to citizenship, theigsssrould have to be decided after giving the persmterned a
reasonable opportunity of being heard. If the opputy of being heard before deletion of the naméoi be a
meaningful and purposive one, it goes without sgyirat the person concerned whose name is bortieeoroll
and is intended to be removed must be informed akyspicion has arisen in regard to his statusditizan of
India so that he may be able to show that the lfassihe suspicion is ill-founded. Unless the bdsisthe doubt is
disclosed, it would not be possible for the personcerned to remove the doubt and explain any ristance or
circumstances responsible for the doubt.”

He also placed reliance upon a decision of the BlenSupreme Court in the caseSfiyamdeo PD. Singh Vs.
Nawal Kishore Yaday reported in (2000) 8 SCC 46, wherein, the Hon'Blgoreme Court held that irregularities in
preparing electoral roll by including persons noalified for being enrolled as voter, cannot cdngti a ground under
Sections 100 (1)(d)(iii) and (iv) of the 1951 Aar favoiding election. Thus, Mr. Samal with vehenesabmitted that
the prayer in the election petition declaring feebé not a citizen of India cannot be entertaingthis Court.

Mr. Samal further submitted that the opposite pdrag not challenged the registration of the petiioas an
elector/voter of Nayagarh district in Odisha. Hertbe question of citizenship of the petitionermatbe adjudicated in
an election petition.

11. Mr. Agarwal, on the other hand, refutihg tontentions of Mr. Samal submitted that the tjores:s to whether a
person suffers from any disqualification can alwhgsgone into by the court trying an election patitand the electoral
role is not conclusive or final in the matter ofizgénship of a person as held by a Constitutioretidh of the Hon’ble
Supreme Court in the cadgari Prasad Mulshanker Trivedi Vs. V.B.Rajureported in (1974) 3 SCC 415 and
subsequently followed in the case Stiyamdeo PD. Singh (supra)e further relied upon the decision in the case of
Hari Shanker Jain (supra@nd referring to paragraph- 7 of the said decisigomitted that the vires of any law may be
put in issue by either party to an election petitiefore the High Court and the High Court can didate upon such an
issue if it becomes expedient to do so for the psepdeclaring an election to be void under Sectié® and for the
purpose of making an order in conformity with Seic§ 98 and 99 of the Act, 1951. The only restricto the power of
the High Court, as spelt out by clause (a) of Aetig29 of the Constitution, is that the validityasfy law relating to the
delimitation of constituency or allotment of setdssuch constituencies, made or purporting to bdemander Article
327 or Article 328, cannot be called in questioafdrring to paragraph-11 of the said decision, Myarwal submitted
that the opposite party is laying challenge to ¢berectness of the entitlement of the petitioneb¢oregistered as a
citizen of India under Section 5(1)(c) of the ABuch a question is not immune, by the scheme o€ttieenship Act,
1955, from being adjudicated upon by an appropfi@tem other than Central Government.

Mr. Agarwal also drew attention of this Court taggraph-16 of the said decision, which reads thus:-

“16. Preparation and revision of electoral roiésgoverned by the Representation of the People 1880 (RPA, 1950,
for short). Section 16 of RPA, 1950 providesgirdlia, a person shall be disqualified for registn in an electoral roll
if he is not a citizen of India. In Shyamdeo Pddbi Vs. Nawal Kishore Yadav, (2000) 8 SCC 46, dlsutistinction

was drawn between disqualification for registratend not being qualified for enrolment in electaw@l and the

consequences flowing from the two concepts whéleiding the question of finality and conclusivemagtaching to the
electoral roll.

This Court held:-

The electoral roll is to be deemed final and cosiete as far as the fulfilment of qualificationafoter is concerned but
it is not to be deemed final and conclusive by Ebection Tribunal so far as the disqualificatictsaching to such
persons are concerned. An entry in the electothhas to be taken to be conclusive proof of thet that the person
fulfils the requisite conditions as to age andidesce in the constituency; finality has been gitethe decision of the
officer preparing the roll insofar as the fulfilmteof conditions of registration is concerned buthés not been
considered desirable to extend the same finalitthéodecision on the subject of disqualificationtlaes latter is more
serious matter."

He also placed reliance on paragraph-19 of thejgdgiment which reads as follows:-

“19. Sub-section (7) of Section 36 of RPA, 195laloey with scrutiny of nomination paper by the
Returning Officer itself provides that for the pase of this section, a certified copy of an eimryhe electoral
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roll shall be conclusive evidence of the persoindp@n elector for that constituency unless itrigved that he is
subject to a disqualification mentioned in Sectith of the Representation of the People Act, 1960s,
therefore, clear that if a person is alleged tonbea citizen of India and,therefore, sufferingnfr absence of
qualification under Article 84 as also a positilisqualification under Article 102 of the Constitut, then the
case is one which attracts applicability of Secti®d(1)(d)(iv) of RPA, 1951 and such an issue aairied by the
High Court in an election petition in spite of theeturned candidate being enrolled in the votessfor it will be
a case of alleged non-compliance with the provisioihConstitution.”

12. In view of the decisions relied upon bgrfeed counsel for the parties and arguments addaitdeaves no room
for confusion that inclusion of the name of a ddatk in the electoral roll gives a finality to thelfilment of
requirement/qualification of a voter is concernbdi it cannot be deemed to be final and conclusiveespect of a
candidate by the Election Tribunal, for being chroaad/or being elected as a member in the HouBeopble. Thus, the
absence of disqualification as enumerated undecl&m4 so also the disqualification as spelt auder Article 102 of
the Constitution of India attracts the applicapilif Section 100(1)(d)(iv) of the Act and such aamue can be tried by
the High Court in an election petition in spitetbé fact that the returned candidate is enrollethevoter list of the
constituency. The only exception is that the alliegéchallenge must be based on all material fadgth positive
assertions which constitutes the basis of suclyatien/challenge and not merely on bald and vatjegations.

13. Thus, the next question arises forsiteration is whether the election petition diselthe concise statement
of material facts which gives rise to a completaseaof action as required under Section 83(1)(ahefAct, 1951.
Section 83(1)(a) of the Representation of People 2851 reads as follows:-

“83(1)(a) Contents of petition.—An election petition— shall contain a conciseestant of the material facts on
which the petitioner relies;”

In the case oMulayam Singh Yadav Vs. Dharmpal Yadav @rs., reported in (2001) 7 SCC 98, the Hon’ble Supreme
Court at paragraph-14 held that requirement ofi@e@&3 is mandatory in nature. Non-complianceheftequirement is
attached with the penalty on dismissal under Se@®of the Act. Further, the words ‘material faets held in the case
of Samant N.Balakrishna etc. vs. George Fernandez and Omgported in AIR 1969 SC 1201, is the fact which is
necessary to formulate a complete cause of adBonission of a single material fact leads to an inglete cause of
action which makes the statement of claim badduliteon to the above, in a number of decisionsudiig the case of
Anil Vasudev Salgaonkar Vs. Naredkushali Shigaonkar,reported in (2009) 9 SCC 310, the Hon’ble SupreraerC
held as under:-

“58. There is no definition of “material facts&ither in the Representation of the People A@511nor in the Code of
Civil Procedure. In a series of judgments, thisu€das laid downthat all facts necessary to foateula complete
cause of action should be termed as “material 'fagé basic and primary facts which must be provey a party to
establish the existence of cause of action cerdef are material facts. “Material facts” in otherds mean the entire
bundle of facts which would constitute a comple&eise of action. This Court idarkirat Singh caseried to give
various meanings of “material facts”. The relevpata 48 of the said judgment is reproduced asru(gEC pp. 526-
27)

“48. The expression ‘material facts’ has neitheen defined in the Act nor in the Code. Accordinghe dictionary
meaning, ‘material’ means ‘fundamental’, ‘vitalhdsic’, ‘cardinal’, ‘central’, ‘crucial’, ‘decisive ‘essential’, ‘pivotal’,
‘indispensable’, ‘elementary’ or ‘primary’Burton’s Legal Thesaurug® Edn.) , p. 349.] The phrase ‘material facts’,
therefore, may be said to be those facts uponhwhiparty relies for its claim or defence. In otherds, ‘material
facts’ are facts upon which the plaintiff's cau$eaction or the defendant’s defence depends. \Wadiculars could be
said to be ‘material facts’ would depend upon féiets of each case and no rule of universal apicecan be laid
down. It is, however, absolutely essential thatkedic and primary facts which must be provedtla¢ trial by the party
to establish the existence of a cause of actiotefence are material facts and must be statéloeipleading by the
party.”

XX XX XX

61. The legal position has been crystallised Ise@es of the judgments of this Court that all éhéects which are
essential to clothe the election petitioner withcamplete cause of action are “material faci¢hich must be
pleaded, and the failure to place even a singlemafact amounts to disobedience of the manda&ection 83(1)(a)
of the Act.”

Thus, the rival contentions of the parties haveescrutinized on the basis of the ratio decidatiénaforesaid cases.

14. Mr. Samal, learned counsel for the petitiGwdmits that in paragraph-5 of the election jetjtthe opposite party
has stated that the concise statement of factegsred under Section 83(1)(a) of the Act has bpkeaded in

paragraphs-6 to 11 of the election petition. Furthethe verification as well as the affidavitetbpposite party on oath
states that the statement made in paragraphs-& tf the election petition are the details of fagieged about the
disqualification of the petitioner to be choseraad for being a member of the House of People assshiot a citizen of
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India. He further submits that the statements niagmragraphs- 6 to 11 are bald, vague, vexatiadssaandalous. In
course of his argument, he refers to paragraphsd® of the election petition. The same is repcediherein below:-

“8. That the respondent Pratyusha Rajass8iagh, a citizen of Nepal having married to .Memendra Chandra
Singh does not acquired Indian citizenship aaadl is not a citizen of India. So she is not digalito be chosen to fill
a seat in Parliament so also she is disqualifiebfong chosen as and for being a member of theehofithe people
(Lok Sabha) under Article 84 and 102 of the Cduastin of India.Thus the result of the election ldeed on 19.10.2014
so far as it concerns the returned candidate/ relpa has been materially affected for non-compkawith the
provisions of Article 84 and 102 of the Constibutiof India. Therefore the result of Bye-electioackhred on
19.10.2014 declaring the respondent to have bleeted from 13-Kandhamal Parliamentary Constituendjpe State
of Odisha to the House of the people be declar@iamd set aside the same.

9. That, after the nomination and after ljgaltion of list of contesting candidates by thetiReing Officer, the
Election petitioner on" October, 2014 came to know from one of the caui#r of the Respondent namely Lalitendu
Pattnaik S/o. Late Rasanand Pattnaik of Nayadmeattihe Respondent is not a citizen of India &g disqualified for
being chosen as and for being a member of HoustheofPeople under Article 102 of the Constitutidnlraia.
The petitioner believes that the above Informatiginen by the said Lalitendu Pattnaik is corred &me. The election
petitioner thereafter also made enquiries from otiwevillagers and came to know that the informatgiven by Mr.
Lalitendu Pattnaik that the Respondent is a citizENepal and has not acquired the citizenshipnadid is believable
and appears to be true.”

Thus, he submitted that the specific assertionhin élection petition is that the present petitiohas not
acquired citizenship of India having married to Hemra Chandra Singhrurther, in the election petition, it is
specifically pleaded at paragraph-9 that after ination and after publication of list of contestingndidates by the
Returning Officer, the opposite party off Dctober, 2014 came to know from one of the caggirs of the petitioner,
namely, Lalitendu Pattnaik, son of late Rasanaratin®&®k that she (the petitioner) is not a citiz#nindia and thus
disqualified for being chosen and for being a mendiehe House of People under Article 102 of then&itution of
India. Thus, it is apparent that the opposite pagg no direct knowledge about the so-called diffipstion of the
petitioner. He only came to know about the samenfrone co-villager, namely, Lalitendu Pattnaik. Myamal
strenuously urged that neither the identificatiésad Sri Lalitendu Pattnaik is clear from thegaags nor the source
of the knowledge of said Lalitendu Pattnaik is gieg in the election petition. The pleading is canispusly silent
about the endeavour of the opposite party to testveracity of the information provided by saiditealdu Pattnaik.
Thus, the entire pleading which is based on theadled information of one Lalitendu Pattnaik iscalague, vexatious
and based on no material. The same is also scarsdbking without any basis. In support of his caserelied upon
para 20 of the judgment in the caseHafri Shanker Jain (suprayhich has already been set out hereinbefore.

15. Mr. Samal further submitted that usibn of name of the petitioner in the electordll gives a presumption
that the petitioner is a citizen of India as ibige of the requirements to be satisfied for bémeguded in the electoral
roll. The opposite party has not challenged theyesitname of the petitioner in the electoral rdlhus, the presumption
attached to the electoral roll to the effect tinat petitioner is a citizen of India, prevails.|y®eg upon paragraphs- 30
and 32 of the decision in the caseHairi Shankar Jain (supra)Mr. Samal submitted that since the entry in thetelal
roll has not been challenged and the source of ledye of Lalitendu Pattnaik regarding the so-catextjualification
of the petitioner as stated in the election petitis not clear and specific, the allegations miadiae election petition
can only be said to be vague and bald without suggany material facts. The opposite party afbsing election has
made such allegations without taking proper caréngb out the truth in it before filing the electipetition. Mr. Samal
further submitted that Section 13 of the CitizepsAtt provides that any doubt with regard to citizkip of a person
can only be clarified by the appropriate authority,, the Central Government by obtaining cerifiicto that effect.
There is no whisper about the diligence or endeawbuthe opposite party in obtaining a certificatgarding the
citizenship status of the petitioner as requiredanrSection 13 of the Citizenship Act. Thus, it taensafely said that the
opposite party has not at all made any enquiryearavour to find out with regard to so-called daéiication of the
petitioner before filing of the election petitiddon-disclosure of the aforesaid material facts raake election petition
guilty of non-disclosure of all material facts whihas resulted in giving rise to incomplete caofaction. Thus,
relying on the decision of the Hon’ble Supreme Cauirthe case oflyoti Basu & Others vs Debi Ghosal & Others,
reported in (1982) 1 SCC 691, Mr. Samal submittet the right to elect, to be elected and to dis@ut election are
neither fundamental right nor common law right, Isimple statutory right and therefore subject te Htatutory
limitation. He further submitted that it is thetériaw that election of a returned candidate shaoldoe lightly interfered
with unless there is infraction of law as well ast@ng case is made out which materially affelstselection and thus
warrants interference with the election. In tha¢wiof the matter, Mr. Samal submitted that pleaslimgade in
paragraphs- 5 to 16 of the election petition sh@a@dtruck out and the election petition shouldejected.

16. Mr. Agarwal, learned counsel for the opfeoparty referring to Section 83(1)(a) of the Agbmnitted that election
petition must contain the concise statement of rigtiacts on which the petitioner relies. It is@lthe requirement of
Section 83(1)(c) of the Act that the election petitshall be signed by the petitioner and verifiedhe manner as laid
down in the Code of Civil Procedure for verificatiof the pleadings. He further submitted that therments of the
petitioner in the misc. case to the effect thatdgheunds of challenge in the election petition @b come within the
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scope and ambit of Section 100 of the Act. The ndase is filed with an intention to delay the taial of the election
petition. Relying upon a decision of the Hon’blepB2me Court in the case 8hthi Vijay Kumar Vs. Tota Singh and
others,reported in 2006 (13) SCC 353, Mr. Agarwal subaditthat power of striking off pleadings under Or@eRule
16, CPC should be exercised sparingly and witheextr care and circumspection. It cannot also belanerd that
normally a Court cannot direct the parties as tw lioey are to prepare their pleadings. The Coust tbasee if the
parties have not offended Rules of pleadings byragats or raising workable issue. Relying upon eisien of the
Hon’ble Supreme Court in the casemRamachandran Vs. R.V.Janakiraman and othergported in (1999) 3 SCC
267, Mr. Agarwal submitted that it is duty of theu®t at such preliminary stage to see as to whethgrof the reliefs
prayed for can be granted if the averments madeaenpetition proved to be true. For the purposereliminary
observation, the averments made in the electidtiggeshould be assumed to be true and the Cowgrtdéind out as to
whether the averments disclose the complete cdusetion and a trialable case. The Court at suaestannot probe
into the correctness of the facts on the basi®ofroversy raised in the counter/written statemehtsare perusal of the
averments made in the election petition do notloéscthat the averments made in the paragraplesi6 of the election
petition are vitiated by law or any of the defestenumerated under Order 6 Rule 16, CPC. Henceprthyer for
striking out the pleadings at paragraphs- 5 toflitG@election petition is not tenable in the efiéawv.

It is further submitted that whdensidering a petition under Order 7 Rule 11, C#€,Court cannot dissect
pleadings in several parts and see as to whetlyeoraa of them disclose the cause of action undeRihles. Under the
rule, there cannot be a partial rejection to trenplor the petition. Section 83(1)(a) of the Acimdates that in order to
constitute a cause of action and material factbtimic and preliminary facts which the petitiorebound under law to
substantiate in order to succeed have to be pleadesh election petition. Facts which are essertatlisclose a
complete cause of action are material facts andessentially required to be pleaded. Thus, thegur&y reject the
election petition under Order 7 Rule 11, CPC habeaonsidered on the aforesaid cardinal princigielying upon a
decision of the Hon’ble Supreme Court in the cdsl.B.Revanna Vs. G.Puttaswamy Gowda and otheeported in
1999(2) SCC 217, Mr. Agarwal submitted that the besuch cases is to see whether any reliefs pgr&yecould be
granted to the petitioner if the averments madghépetition are proved to be true. If the answethe question is in
affirmative, the election petition has to be heldimainable. Whether the averments made in theietepetition can be
treated to be material facts would always deperahupe facts of each case and no rule or univeygalication can be
laid down. Since the opposite party has made avesme conformity with the provisions under Seot&3(1)(a) of the
Act read with Order 6 Rule 2 of CPC and the avetsarade disclose a complete cause of action sufgjgrbving the
same in the trial, the election petition cannotréected at the threshold. Relying upon the decisibthe Hon’ble
Supreme Court in the case©fiurch Of North Of India vs Lavajibhai Ratanjibha& Ors., reported in (2005) 10 SCC
760, it is the submission of Mr. Agarwal that fbetpurpose of determining as to whether the pliistioses a complete
cause of action, the Court must take into constderahe plaint as a whole. It is only after such exercise being
undertaken the plaint does not reveal a compleisecaf action, the Court can exercise its poweeu@tder 7, Rule
11, CPC.

17. Mr. Agarwal strenuously urged that theisiens relied upon by Mr. Samal, learned counsettie petitioner are
not applicable to the facts and circumstancesettse and are distinguishable. Refuting the ctotenf Mr. Samal to
the effect that due to non-compliance of the piows of Order 7 Rule 14, CPC, the election petitisnnot
maintainable. Mr. Agarwal submitted that Section @7the Act does not provide any detailed procechfrérial of
election dispute by the High Court. It only provsdinat the provisions of CPC as nearly as may b# kb applicable
for trial of the election case subject to the pstis of the Act and Rules framed thereunder. Hihdu submitted that
Rule 8 of Orissa High Court Rules, 1948 providex ththe election petition is not dismissed un8ection 86 (1) of the
Act, summons in Form-‘A’ shall be issued to thependents to appear in the High Court on the da¢el to answer
claim or claims in the petition and summons shalfdr written statement and settlement of issuas Rules does not
speak of filing of documents and list of documeatslist of documents as required under Order 7 Ride CPC.
Further, Rule 10 of Orissa High Court Rules prosifte production of documents which are in possesand power of
parties along with list of documents after pleadiimgwhich election petitions are received, on & da be fixed by the
Court trying the election petition. He also referte several other decisions of the this Court e as that of Hon’ble
Supreme Court and submitted that the electionipetghould not be nipped at the bud and in ordeesbthe purity of
the election a fair trial is necessary, especialyen the opposite party (election petitioner) rdisabstantial question
with regard to citizenship of the petitioner (reted candidate). Thus, he prayed for dismissal efpétition being
devoid of any merit.

18. It is a trite law that an election petitioan be dismissed for non-compliance of the prongsof Sections 81, 82
and 117 of the Act and it may also be dismissédsiéitisfies the requirements of Order 6 Rule 16 @nder 7 Rule 11,
CPC. Thus, the contentions of the parties shoulstbatinized accordingly.

19. Before delving into the pleadings of giection petition, it would be profitable to reasf lines of a reported
decision in the case &.P.Moidutty Vs. P.T.Kunju Mohammad and anothegported in (2000) 1 SCC 481, wherein
the Hon’ble Supreme Court held as under:-

“14. It is basic to the law of elections andctilen petitions that in a democracy, the mandatthefpeople
as expressed at the hustings must prevail amgédpected by the courts and that is why the eleaifoa
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successful candidate is not to be set aside Vightheavy onus lies on the election petitionezkieg setting
aside of the election of a successful candidataake out a clear case for much relief both inpleadings
and at the trial.....”

In the casérender Nath Gautam Vs. Satpal Singheported in 2007 (3) SCC 617, the Hon’ble Supreme
Court held as under:-

“30. All material facts, therefore, in accordaneéth the provisions of the Act, have to be set out
in the election petition. If the material facts ar@ stated in a petition, it is liable to be rdissed on that
ground as the case would be covered by clausd &ijbesection (1) of Section 83 of the Act readhwglause
(a) of Rule 11 of Order 7 of the Code.”

20. The opposite party in the verificationveall as in the affidavit appended to the electietitpn has stated that
the statement made in paragraphs 6 to 11 of tlefi@iepetition are the details of facts allegedutlibe disqualification
of the respondent (the petitioner herein) to besehcand for being a member of the House of Peapkha is not a
citizen of India and thus, the result of electioecldred on 19.10.2014 in respect of 13-Kandhamdiargntary
Constituency so far as it concerns a returned datelihas been materially affected. He also stretbsggparticulars of
such disqualification as alleged in paragraphso611 are based on information received by him fidm Lalitendu
Pattnaik, a co-villager which he believes to betru

As reproduced above, the averments in paragraphtBeoelection petition disclose that the oppogitety
(election petitioner) has come to the Court wittiefinite case that the petitioner (returned cartdidaas not acquired
citizenship of India having married to Hemendra @tra Singh. Further, as it appears from the statemede in the
verification as well as affidavit of the electiortjtion that the opposite party has no direct kremlge about the
disqualification of the petitioner as alleged ie #lection petition. On a close scrutiny of thecbm petition itself does
not disclose that the opposite party himself mate enquiry or endeavour to test the truthfulness /aar veracity of
the information purportedly provided by said Latiter Pattnaik. Above all, the election petition does$ disclose the
special means of knowledge of said Lalitendu Pi&tabout the information he purportedly suppliedthe opposite
party, which is more fully described in paragraphe 16 of the election petition. As held in paegr-8 the case @.
Ramachandran (suprahat it is the duty of the Court at the prelimynatage to see as to whether any of the reliefs
prayed for can be granted if the averments madberpetition are proved to be true. For the purpafsereliminary
objection, the averments should be assumed taibeatrd the Court has to find out whether thosenaeets made out a
cause of action or a triable case or a triableeismisuch. Again, the facts which are essentidisiose a complete
cause of action are the material facts and arenéale required to be pleaded. Even the case efdpposite party is
assumed to be correct to the effect that the peéti is not a citizen of India by birth and she Ina$¢ acquired
citizenship by virtue of her marriage to Hemendhara Singh, she can acquire the citizenship fyevsiof provisions
of the Citizenship Act, 1955, more particularly,cBens 3 to 5 of the said Act. In the instant cabe, petitioner is
admittedly an elector/voter of her constituencgdAhe registration of the petitioner as a votethefconstituency is not
challenged by the opposite party. Section 16 of RA Act, 1950 provides disqualification for regaion in an
electoral roll. Among other grounds, a person sbelllisqualified for registration in an electorall if he/ she is not a
citizen of India. Thus, inclusion of the name oé thetitioner in the electoral roll itself raisesemsonable presumption
that the petitioner is a citizen of India. Therenig positive pleading in the election petition te teffect that the
petitioner has never acquired citizenship of Ind¥reover, in the case dflari Shanker Jain(supra) it is held in
paragraph-20 of the said judgment that “whetheishe citizen of India and hence qualified for,disqualified from,
contesting an election can be raised before aed toy the High Court hearing an election petitipmvided the
challenge is based on factual matrix given in tattion and not merely bald or vague allegations.”

Again paragraph-30 of the said judgment, it igiled follows:-

“....At no point of time did the petitioners evenatlenge the inclusion of her name in the electutl Making
vague and bald allegations, without giving any matédacts, after losing the elections, goes tovslthat proper
care even was not taken before filing the pettiop gathering and stating all material facts.....”

21. Even if the case of opposite party todfiect that the petitioner (returned candidates) mat acquired citizenship
of India having married to Hemendra Chandra Singlproved, the relief sought for in the electioniten cannot be
granted in absence of a positive pleading to tfiecethat she has never acquired citizenship ofalnt@ihe petitioner
could acquire citizenship of India by virtue of pigions envisaged in Sections 3 to 5 of the Citkhém Act, 1955. Thus,
it can be safely concluded that the election metitoes not disclose all materials facts formugatincomplete cause of
action. The opposite party has never made any endear enquiry except what is stated in parag@yoti the election
petition to gather information with regard to oftiship of the petitioner. He has not even madendaas/our to obtain a
certificate determining the status of the citizépsif the petitioner under Section 13 of Citizemshict, 1955 nor has he
lodged any complaint with regard to inclusion oé thame of the petitioner in the electoral roll. iAgeveals from
paragraph-9, the opposite party after receivingrimfation from said Lalitendu Pattnaik made engsifiem the other
co-villagers and came to know that the informatiiwen by said Lalitendu Pattnaik that the petiéipis a citizen of
Nepal and has not acquired citizenship of Indiaeisevable and appears to be true. Other thanhbdias never shown
his diligence to confirm the information provideg baid Lalitendu Pattnaik. Lack of diligence on thart of the
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opposite party has resulted in non-disclosure bivalterial facts which would have disclosed a c@telcause of
action.

22. In that view of the matter, even if éneerments made in the election petition is presutodok correct and
proved to be true, the relief prayed for cannogtented to the opposite party. Moreover, the plegglin the election
petition if read as a whole do not give rise taiable issue. Hence, the election petition is naintainable for non-
disclosure of all material facts and complete caafsaction. This Court accordingly in exercise afwgr conferred
under Order 7 Rule 11, CPC read with Section 83f1)f the RPA Act, 1951 has no hesitation to altbe Misc. Case.
Accordingly, the election petition stands dismiss&elcurity deposit is forfeited.

Sd/- K. R. Mohapatra, J
Orissa High Court, Cuttack.
Dated the 2% December, 2015/bks/ss
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