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PART II—Section 3—Sub-section (ii)

URA TR o WAl (T&T WA i Bigert ) §RT ST Tt e wifafues smewr X sfmemme

Statutory Orders and Notifications Issued by the Ministries of the Government of India
(Other than the Ministry of Defence)

e, Tieh RTeRTad a9 U9 Wae™
(=rfHes 3T wfdreror fawm)
¢ feeedt, 21 fegway, 2017

I3, 2889.—F= WHR, oot faviw gfew wemu sifufrem, 1946 (1946 &1 ifuf=g €. 25) &1 a6 &
e ufed &7 5 &1 39 ¥R (1) §N Y&« Vil w1 TN Hd gL, U 9 TR T fawm &t fGAw 07.02.2017
1 A= & Th. 21(2)-We2012/365 5RI < T GeAld W TasgN fKAF 12.11.16 ¥ 17.11.16 T 16 & IRH
ot fEeita Seadt (Rt §. 59105) SN THSSgSA-T HelleR V1@, Jeh! e foaueisen foen, Brau & erqa = wayst
il H TR fagientr s & @1e 500 %, SR 1000 . & fafire §% e (TEdiT) ® 25,44,500 5. 1 AR WA
STH T, S S fafed F % Eidl 9 3ffues @ S diE sAfufTem, 1988 (1988 W1 AW E. 49) & 4r 13(1)(T) *
FefiF < ® 9 SWed Ul % GeY W WA, TR0 SR Wedd 9ol SE eH-39 # feu wu et et
STOE/STIE A1 3R] AL | I ST & SO qAq1 o ARl & fovs WA-w qfew AHESH TE FE &
fore feeeft foeiy gferq <o & et &1 sl Td afusR 1 fa%R Taggr 990t B0 59 W St 2

[W1.H. 228/07/2017-TeEl-11]

TH. 9. 3R e, ster gt

7206 GI/2017 (9905)
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MINISTRY OF PERSONNEL, PUBLIC GRIEVANCES AND PENSIONS
(Department of Personnel and Training)
New Delhi, the 21st December, 2017

S.0. 2889.—In exercise of the powers conferred by sub-section (1) of Section 5 read with Section 6 of the
Delhi Special Police Estabilshment Act, 1946 (Act No. 25 of 1946), the Central Government with the consent of State
Government of Tripura, Home Department vide Notification No. F. 21(2)-PD/2012/365 dated 07.02.2017 hereby
extends the powers and jurisdiction of the members of the Delhi Special Police Estabilshment to the whole of the state
of Tripura for investigation of offences relating to huge cash deposit of specified Bank notes (SBN) of Rs. 500 and
Rs. 1000 under Government demonetization scheme total amounting of Rs. 25,44,500 by Shri Dilip Debbarma
(Employee No. 59105) SWO-A, Melaghar Branch of UCO Bank, Sepahijala District, Tripura in his three S/B account
during the period from 12.11.2016 to 17.11.2016, which is disproportionate to his known sources of income and
punishable u/s 13(1)(e) of P.C. Act, 1988 (Act No. 49 of 1988) and attempts, abetments and conspiracies in relation to
or in connection with the offences mentioned above and any other offence or offences committed in the course of the
same transaction or arising out of the same facts and simultaneously launching of criminal prosecution against the
guilty persons.

[F. No. 228/07/2017-AVD-II]
S. P. R. TRIPATHI, Under Secy.

Taor waTe™
(WO, gamT)
F feeefl, 18 fREw=R, 2017

LI, 2890.—TSHTH 3R HIGeAa AUHR (9 3 BIH) & AUFFH, 1948 (1948 1 41) HT 41 2
TE (F) & TERU § &g WHR & gN 0 fan uret f&g, e 199 sAfyerd &1 feis 18 feawr, 2017 § 9Ra

& TSIGETE, JHRE § HeTaeh FIgeR NS & wdodl &l woH w3 & o wifeegd wd 2 |
[€. 31-4330/01/2017]
T ==, TRee (Higer)

MINISTRY OF EXTERNAL AFFAIRS
(C.P.V. DIVISION)

New Delhi, the 18th December, 2017

S.0. 2890.—1In pursuance of clause (a) of the Section 2 of the Diplomatic and Consular Officers (Oaths and
Fees) Act, 1948 (41 of 1948), the Central Government hereby authorises Shri Vikram Pal Singh, Assistant Section
Officers in Embassy of India, Bucharest to perform the Consular services as Assistant Consular Officers with effect
from 18th December, 2017.

[No. T-4330/01/2017]
PRAKASH CHAND, Director (Consular)
T faeedt, 18 fegwr, 2017
I3, 2891.— TS AR Higefa Afrmr (9 oK ®19) & sifufm, 1948 (1948 T 41) T U 2 &
TE (F) & AT § H% TR & g A AREY FAR T, To™H TN Al i fKhisk 18 K&, 2017 §
IRA & G higeard, 89 Hifeh § Gerdd Higer SRl & wdedl w1 WeH w7 & foe wiftehd w2 |
[E. §-4330/01/2015]

TR 9%, FRee (Higer)
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New Delhi, the 18th December, 2017

S.0. 2891.—1In pursuance of clause (a) of the Section 2 of the Diplomatic and Consular Officers (Oaths and

Fees) Act, 1948 (41 of 1948), the Central Government hereby authorises Shri Ashutosh Kumar Harsh, Assistant

Section Officers in Consulate General of India, San Francisco to perform the Consular services as Assistant Consular
Officer with effect from 18th December, 2017.

[No. T-4330/01/2015]

PRAKASH CHAND, Director (Consular)

Yeifor i wipfas 9 W=y
T foeett, 27 T, 2017

FT.AM. 2892.— =N (Fa=wma) =rfafAaw 1974 (1974 #71 47) Fv a7 (3) T IT9RT (3)(M) T T2
arfaat T FART FTA gU, Feg TR TAETT A7 o7f2r ofe, svearst ud wayr fAgers, sruasiieft v 391+ 01.10.2017 §
30.09.2019 STTAT ST AL BT T, ST 7 Tl 2T, T AN A9 qIE & Haeq % &9 H [AqFq el g

[T, &. Sf1-38011/41/2016-F- 1]
IR T, A (srEuEe)

MINISTRY OF PETROLEUM AND NATURAL GAS
New Delhi, the 27th December, 2017

S.0. 2892.—In exercise of the Powers conferred by Sub-Section (3)(c) of Section 3 of the Oil Industry
(Development) Act, 1974 (47 of 1974), the Central Government hereby appoints Shri Shashi Shanker, CMD, ONGC
as a member of the Oil Industry Development Board w.e.f. 01-10-2017 to 30-09-2019 or until further orders, whichever
is earlier.

[F.No. G-38011/41/2016-Fin.-I]
PERIN DEVI, Director (IFD)

¢ faeelt, 27 fRmwa, 2017

F1.3M. 2893.— I=n (FBawmE) srfafeaw 1974 (1974 w1 47) & 97 (3) FT 37T (3)(M) T T=T
ATfFTAT FT AN Fd gU, Feg GERIT UagreT A7 .87, B5amdt, stexer v yaer fAgers, 9 & f&qi 01.08.2017 7
31.07.2019 ST=TaT 3Tl AR &I ah, ST ST Tger 2T, I SN [Ah19 IS & Haeq 6 &9 # {Hgad Hedl g

[FT. %, S¥-38011/41/2016-F3r-1]
IR 3=, A (srEuwe)

New Delhi, the 27th December, 2017

S.0. 2893.—In exercise of the Powers conferred by Sub-Section (3)(c) of Section 3 of the Oil Industry
(Development) Act, 1974 (47 of 1974), the Central Government hereby appoints Shri B.C. Tripathi, CMD, GAIL as
a member of the Oil Industry Development Board w.e.f. 01-08-2017 to 31-07-2019 or until further orders, whichever is
earlier.

[F.No. G-38011/41/2016-Fin.-I]
PERIN DEVI, Director (IFD)
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oI TG TSR WA
= feeett, 20 fEww=R, 2017
M, 2894, 3Rl fas ifufam, 1947 (1947 1 14) &1 9 17 & SO § S GEhR, Hod HgT
firew fafies & yeuas & Hag Faisel @ik 378 FHen & o=, ey ¥ ffe e forar § =9 @R
afrenfitr eifereRRor Ue 99 =mEeE, STeR HiEA e (< " 45/2007, 80/2007, 105/2007, 118/2007, 05/2008,
09/2008, 29/2008, 36/2008 3R 41/2008) ! TG hdl &, S H-=9 THR 1 06.12.2017 i JIed g I

[H. TA-29012/56/2006-3TE3TR (TH),
T, TA-29012/17/2007-3TESR (TH),
T, TA-29012/35/2006-3ER (TH),
T, TA-29012/38/2007-3TESR (TH),
T, TA-29012/78/2007-3TESR (TH),
T, TA-29012/82/2007-3TESR (TH),
T, TA-29012/06/2008-3TER (TH),
T, TA-29012/36/2008- 3R (TH),
T, TA-29012/43/2008-3TMER (TH) ]

<l &, fewry, star wfeam

MINISTRY OF LABOUR AND EMPLOYMENT
New Delhi, the 20th December, 2017

S.0. 2894.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Common Award (Ref. No. 45/2007, 80/2007, 105/2007, 118/2007, 05/2008,
09/2008, 29/2008, 36/2008 & 41/2008) of the Central Government Industrial Tribunal/Labour Court, Bangalore now as
shown in the Annexure, in the industrial dispute between the employers in relation to the management of M/s. Mysore
Minerals Limited and their workman, which was received by the Central Government on 06.12.2017.

[No. L-29012/56/2006-IR (M),
No. L-29012/17/2007-IR (M),
No. L-29012/35/2006-IR (M),
No. L-29012/38/2007-IR (M),
No. L-29012/78/2007-IR (M),
No. L-29012/82/2007-IR (M),
No. L-29012/06/2008-IR (M),
No. L-29012/36/2008-IR (M),
No. L-29012/43/2008-IR (M)]
D. K. HIMANSHU, Under Secy.
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
BANGALORE

DATED : 06" November, 2017
PRESENT : Shri V. S. RAVI, Presiding Officer
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COMMON AWARD

(i) C.R. No. 45/2007
I Party IT Party
Smt. B. Rangamma, The Managing Director,
W/o Boregowda, Mysore Minerals Limited,
Muddannahalli Village, Jamboor Post, No. 39, M. G. Road,
Nuggehalli Hobli, Channarayapatna Taluk, Bangalore.- 560001

Hassan District.

The Central Government vide Order No.L-29012/56/2006-IR(M) dated 07.03.2007 in exercise of the powers
conferred by Clause (d) of Sub-Section (1) and Sub-Section 2(A) of Section 10 of Industrial Dispute Act, 1947 has
made this reference for adjudication with following Schedule :

SCHEDULE

“Whether the management of Mysore Minerals Limited is justified in terminating the services of Smt. B.
Rangamma w.e.f. 22.05.1998? If not, to what relief the workman is entitled to?”

(i) C.R. No. 80/2007

I Party II Party
Sh. J. Thiramalegowda, The Managing Director,

S/o Late Jade Rangegowda,
MML Worker, Hullikere Village,
Attihalli Post, Nuggehalli Hobli,

Mysore Minerals Limited,
No. 39, M. G. Road,
Bangalore.- 560001

Channarayapatna Taluk,
Hassan District.

The Central Government vide Order No. L-29012/17/2007-IR(M) dated 16.05.2007 in exercise of the powers
conferred by Clause (d) of Sub-Section (1) and Sub-Section 2(A) of Section 10 of Industrial Dispute Act, 1947 has
made this reference for adjudication with following Schedule :

SCHEDULE

“Whether the management of Mysore Minerals Limited is justified in terminating the services/premature
superannuating the services of Sri. J. Thirumalegowda w.e.f. 16.04.1998? If not, to what relief the
workman is entitled to?”

(iii) C.R. No. 105/2007

I Party II Party

Smt. Thimmamma, The Managing Director,
W/o Mari Gowda, Mysore Minerals Limited,
Kembal Village and Post, No. 39, M. G. Road,
Bagur Hobli, Channarayapatna Taluk, Bangalore.- 560001

Hassan District.

The Central Government vide Order No. L- 29012/35/2006-IR(M) dated 23.08.2007 in exercise of the powers
conferred by Clause (d) of Sub-Section (1) and Sub-Section 2(A) of Section 10 of Industrial Dispute Act, 1947 has
made this reference for adjudication with following Schedule :

SCHEDULE

“Whether the action of the management of Mysore Minerals Limited is justified in terminating the
services of Smt. Thimmamma w.e.f. 29.06.1998 is legal and justified? If not, to what relief the workman is
entitled to?”

(iv) C.R. No. 118/2007

I Party II Party
Sh. C. Rangappa, The Managing Director,

S/o Late Hanumegowda,

Chavenahalli Village, Nagrnavile Post,
Bagur Hobli, Channarayapatna Taluk,
Hassan District.

Mysore Minerals Limited,
No. 39, M. G. Road,
Bangalore.- 560001
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The Central Government vide Order No. L-29012/38/2007-IR(M) dated 22.08.2007 in exercise of the powers
conferred by Clause (d) of Sub-Section (1) and Sub-Section 2(A) of Section 10 of Industrial Dispute Act, 1947 has
made this reference for adjudication with following Schedule :

SCHEDULE

“Whether the action of the management of M/s. Mysore Minerals Limited in terminating the services of
Sri. C. Rangappa w.e.f. 09.09.1998 is legal and justified? If not, to what relief the workman is entitled and
from which date?”

(v) C.R. No. 05/2008

I Party II Party
Sh. V. Rangegowda, The Managing Director,
S/o Late Venkate Gowda, Mysore Minerals Limited,

Mavinahalli Village, Buvanahalli Post,
Nuggehalli Hobli, Channarayapatna Taluk,

No. 39, M. G. Road,
Bangalore.- 560001

Hassan District.

The Central Government vide Order No.L-29012/78/2007-IR(M) dated 06.02.2008 in exercise of the powers
conferred by Clause (d) of Sub-Section (1) and Sub-Section2(A) of Section 10 of Industrial Dispute Act, 1947 has
made this reference for adjudication with following Schedule :

SCHEDULE

“Whether the termination of Sh. V. Rangegowda by the management of Mysore Minerals Limited w.e.f.
30.05.1998 is justified? If not, to what relief the workman is entitled to?”

(vi) C.R. No. 09/2008

I Party II Party

Smt. Shankaramma, The Managing Director,
W/o late Kattebasappa, Mysore Minerals Limited,
MML Worker, Rajapur Village, No. 39, M. G. Road,

Post and Taluk, Bellary District, Bangalore.- 560001
Karnataka

The Central Government vide Order No. L-29012/82/2007-IR(M) dated 06.02.2008 in exercise of the powers
conferred by Clause (d) of Sub-Section (1) and Sub-Section 2(A) of Section 10 of Industrial Dispute Act, 1947 has
made this reference for adjudication with following Schedule:

SCHEDULE

“Whether the action of Mysore Minerals Limited, Bangalore in removal from service w.e.f. 30.06.1998 in
respect of Smt. Shankaramma W/o Late Kattebasappa 1998 is justified? If not, to what relief the
workman is entitled to?”

(vii) C.R. No.29/2008

I Party II Party

Smt. B. Lakshmamma, The Managing Director,
W/o Boregowda, Mysore Minerals Limited,
Averehalli Village, Jamboor Post, No. 39, M. G. Road,
Nuggehalli Hobli, Channarayapatna Taluk, Bangalore.- 560001

Hassan District, Karnataka.

The Central Government vide Order No. L-29012/06/2008-IR(M) dated 02.04.2008 in exercise of the powers
conferred by Clause (d) of Sub-Section (1) and Sub-Section 2(A) of Section 10 of Industrial Dispute Act, 1947 has
made this reference for adjudication with following Schedule:

SCHEDULE

“Whether the termination of Smt. B. Lakshmamma by the management of Mysore Minerals Limited
w.e.f 29.05.1998 is justified? If not, to what relief the workman is entitled to?”
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(viii) C.R. No. 36/2008

I Party II Party

Smt. M. Subbamma, The Managing Director,
W/o Late Masthi Gowda, Mysore Minerals Limited,
Honnamaranahalli Village, Jamboor Post, No. 39, M. G. Road,
Nuggehalli Hobli, Channarayapatna Taluk, Bangalore.- 560001

Hassan District, Karnataka.

The Central Government vide Order No. L-29012/36/2008-IR(M) dated 02.04.2008 in exercise of the powers
conferred by Clause (d) of Sub-Section (1) and Sub-Section 2(A) of Section 10 of Industrial Dispute Act, 1947 has
made this reference for adjudication with following Schedule:

SCHEDULE

“Whether the termination of Smt. M .Subbamma by the management of Mysore Minerals Limited w.e.f
26.05.1998 is justified? If not, to what relief the workman is entitled to?”

(ix) C.R. No. 41/2008

I Party II Party

Smt. Dodda Honuramma, The Managing Director,
W/o Late Sh. Krishnappa, Mysore Minerals Limited,
Tara Nagar Village and Post, No. 39, M. G. Road,
Dandur Taluk, Bangalore.- 560001
Bellary District.

The Central Government vide Order No. L-29012/43/2008-IR(M) dated 02.04.2008 in exercise of the powers
conferred by Clause (d) of Sub-Section (1) and Sub-Section 2(A) of Section 10 of Industrial Dispute Act, 1947 has
made this reference for adjudication with following Schedule:

SCHEDULE

“Whether the action of M/s Mysore Minerals Limited, Bangalore in removal from service w.e.f 30.06.1998
in respect of Smt. Dodda Honuramma W/o Late Shri. Krishnappa is justified? If not, to what relief the
workman is entitled to?”

Appearance :

I party : M/s K.T. Govinde Gowda & Sh. C.G. Dileep Gowda, Advocates
II party : Mr. T.K. Vedamurthy & Mr. L. Venkatarama Reddy, Advocates
1. Brief details mentioned in the claim statement by I Party are as follows:-

(i) In CR No. 45/2007, the I Party submits that on 04.09.1982, she has joined the service of the II Party management at
its Mining Unit viz., Jamboor Chromite Mines, Channarayapatna Taluk, Hassan District, as a Mining Worker. At the
time of joining the I Party has furnished her age as 25 years i.e., her date of birth being 01.12.1957. Further, the II
Party, Jamboor Chromite Mines Officials, orally refused to allow the I Party to do her work w.e.f 22.05.1998. The I
Party has raised the 1.D before the Assistant Labour Commissioner and Conciliation Officer (C), and the Central
Government have referred the Reference in CR No.45/2007.

(ii) In CR No. 80/2007, the I Party submits that on 07.08.1979, he has joined the service of the II Party management at
its Mining Unit viz., Jamboor Chromite Mines, Channarayapatna Taluk, Hassan District, as a Mining Worker. At the
time of joining the I Party has furnished his age as 37 years i.e., his date of birth being 07.04.1942. Further, the II
Party, Jamboor Chromite Mines Officials, orally refused to allow the I Party to do his work w.e.f 16.04.1998. The I
Party has raised the 1.D before the Assistant Labour Commissioner and Conciliation Officer (C), and the Central
Government have referred the Reference in CR No.80/2007.

(iii) In CR No. 105/2007, the I Party submits that on 15.01.1979, she has joined the service of the II Party
management at its Mining Unit viz., Byrapura Chromite Mines, Channarayapatna Taluk, Hassan District, as a Mining
Worker under token no. 263. At the time of joining the I Party has furnished her age as 31 years i.e., her date of birth
being 15.01.1948. Further, the II Party, Byrapura Chromite Mines Officials, orally refused to allow the I Party to do
her work w.e.f 29.06.1998. The I Party has raised the I.D before the Assistant Labour Commissioner and Conciliation
Officer (C), Hubli and the Central Government have referred the Reference in CR No. 105/2007.
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(iv) In CR No. 118/2007, the I Party submits that on 19.12.1977, he has joined the service of the II Party management
at its Mining Unit viz., Byrapura Chromite Mines, Channarayapatna Taluk, Hassan District, as a Mining Worker under
token No. 344. At the time of joining the I Party has furnished his age as 25 years i.e., his date of birth being
19.12.1952. Further, the II Party, Byrapura Mines Officials, orally refused to allow the I Party to do his work w.e.f
09.09.1998. The I Party has raised the I.D before the Assistant Labour Commissioner and Conciliation Officer (C),
Hubli and the Central Government have referred the Reference in CR No. 118/2007.

(v) In CR No. 05/2008, the I Party submits that on 17.12.1978, he has joined the service of the II Party management at
its Mining Unit viz., Thagadur Chromite Mines, Channarayapatna Taluk, Hassan District, as a Mining worker. At the
time of joining the I Party has furnished his age as 29 years i.e., his date of birth being 17.12.1949. Further, the II
Party, Thagadur Mines Officials, orally refused to allow the I Party to do his work w.e.f. 30.05.1998. The I Party has
raised the I.D before the Assistant Labour Commissioner and Conciliation Officer (C), Hubli and the Central
Government have referred the Reference in CR No. 05/2008.

(vi) In CR No. 09/2008, the I Party submits that on 03.09.1980, she has joined the service of the II Party management
at its Mining Unit viz., Hublagandi Iron Ore Mines and later on transferred to Thimmappanagudi Iron Ore Mines,
Sandur Taluk, Bellary District, as a Mining worker. At the time of joining the I Party has furnished her age as 30 years
i.e., her date of birth being 17.01.1949. Further, the II Party, Thimmappanagudi Iron Ore Mines Officials, orally
refused to allow the I Party to do her work w.e.f. 30.06.1998. The I Party has raised the 1.D before the Assistant
Labour Commissioner and Conciliation Officer (C), Hubli and the Central Government have referred the Reference in
CR No. 09/2008.

(vii) In CR No. 29/2008, the I Party submits that on 16.06.1979, she has joined the service of the II Party
management at its Mining Unit viz., Thagadur Chromite Mines, Channarayapatna Taluk, Hassan District, as a Mining
worker. At the time of joining the I Party has furnished her age as 29 years i.e., her date of birth being 16.06.1950.
Further, the II Party, Thagadur Chromite Mines Officials, orally refused to allow the I Party to do her work w.e.f.
29.05.1998. The I Party has raised the 1.D before the Assistant Labour Commissioner and Conciliation Officer (C),
Hubli and the Central Government have referred the Reference in CR No. 29/2008.

(viii) In CR No. 36/2008, the I Party submits that on 01.09.1979, she has joined the service of the II Party
management at its Mining Unit viz., Thagadur Chromite Mines, Channarayapatna Taluk, Hassan District, as a Mining
worker. At the time of joining the I Party has furnished her age as 34 years i.e., her date of birth being 01.09.1945.
Further, the II Party, Thagadur Chromite Mines Officials, orally refused to allow the I Party to do her work w.e.f.
26.05.1998. The I Party has raised the .D before the Assistant Labour Commissioner and Conciliation Officer (C),
Hubli and the Central Government have referred the Reference in CR No. 36/2008.

(ix) In_CR No. 41/2008, the I Party submits that on 01.06.1977, she has joined the service of the II Party
management at its Mining Unit viz., Thimmappanagudi Iron Ore Mines, Sandur Taluk, Bellary District, as a Mining
worker. At the time of joining the I Party has furnished her age as 31 years i.e., her date of birth being 01.08.1946.
Further, the II Party, Thimmappanagudi Iron Ore Mines Officials, orally refused to allow the I Party to do her work
w.e.f. 30.06.1998. The I Party has raised the I.D before the Assistant Labour Commissioner and Conciliation Officer
(C), Hubli and the Central Government have referred the Reference in CR No. 41/2008.

2. Brief Common details mentioned on behalf of I Party are as follows:-

The date of birth of the I Party, in fact, has been entered in all the statutory records like EPF, B-register and
Service records, etc. The I Party is entitled to continue in the service with the II Party up to the reaching of the age of
superannuation i.e., 58 years in the II Party Organization. The II Party by way of an eye wash conducted the so called
illegal Medical Examination for the purpose of removing the I Party from the service before reaching the age of
superannuation. Further, the II Party has terminated the I Party on the plea that the I Party has reached the
superannuation age of 58 years as per the so called illegal Medical Examination. After illegal termination, the I Party
has faced unemployment problem and financial hardship, not only by I Party but also the family members of I Party.
The entire family has depended only upon the earnings of the I Party in the II Party Organization. The II
Party/Management similarly, has, prematurely, retired the co-workers of the I Party on the ground of Medical unfitness
and also as per the age certificate, issued by the Medical Officer. The said co-workers have challenged their pre-
matured retirement and the age certification, before the Hon’ble High Court of Karnataka, viz.,

(1) Writ Petition No. 5615/2001 between Smt. K.Dundamma Vs MML, and the same Management of II Party
challenged the same in Writ Appeal No. 3460/2001 C/W W.No. 3459/2001. The said Appeal has been rejected on
12.06.2002 confirming the single Judge order dated 29.03.2001. In view of the said decision the Management,
reinstated the above mentioned pre-matured retired employee with payment of back wages, and with continuity of
service thereon.
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(i) Writ Petition No. 26101/2001, C/W W.P. Nos.23798/2001, 23797/2001 & 23794/2001 filed by Sri V.C.
Range Gowda and 8 others Vs MML, and the same have been allowed on 01.06.2006.

On account of the illegal payment and other lapses, in the Management of II Party, it has to face administrative
problems. The II Party adopted its own tactics, ways and means for terminating the Mining Workers in short cut
methods and also, in an illegal and irregular manner by adopting anti-labour and un-fair labour practice and victimized
the I Party and other co-workers by removing them enmasse by resorting to the so-called Medical Examination during
the year 1998 in illegal and irregular manner, without disclosing the true fact, to the I Party and also without notifying
the so-called Medical Examination, i.e., not by a Doctor of a Rank of Assistant Civil Surgeon as defined in Rule 29-C
of the Mines Rules 1995. Hence, the so-called Medical Examination conducted by the II Party is illegal and irregular,
and the same is not having any legal sanctity and not sustainable in law, as it is violative of Rule 29-C. The I Party has
repeatedly requested the officials of the II Party to provide the work to I Party till reaching the age of superannuation
i.e., 58 years. But all the efforts made by I Party to persuade the II Party to take the I Party, on duty, proved in vain
because of hostile and vindictive attitude on the part of the II Party. The II Party has no right to refuse the employment
to the I Party or to remove the name of the I Party from the muster rolls in the unilateral manner, without following the
due process of Law. The II Party used the above illegal, imaginary, hypothetical and unscientific Medical report, as its
tool for unilaterally deciding the age of I Party and other workers. The II Party unilaterally refused employment to the I
Party before the age of superannuation even though the I Party is hale and healthy and entitled to work, up to the
reaching of the age of superannuation i.e., 58 years. The II Party has not followed the Mandatory provision of Section
25 F, G, H & N of the Industrial Dispute Act, 1947 and Rules 78 and 79 thereon, and the action of the Management is,
therefore, void-ab-initio as laid by the Hon’ble Supreme Court of India in the case Sundaramani Vs State Bank of
India, Santhosh Gupta Vs State Bank of Patiala, Rober D’Souza Vs Southern Railway, K.S.R.T.C. Bangalore Vs
Boraiaha and others and also the same is violative of the Provisions of Industrial Dispute Act, 1947. The II Party has
un-necessarily created hardship to the I Party by not providing employment. The II Party Management is not justified
in retrenching the services of the I Party in the summary manner without following the principals of Natural justice and
fair play. Further, apart from the violation of various provisions of the I.D. Act as stated above, the II Party violated its
own Certified Standing Orders. The II Party acted contrary to its own Certified Standing Orders/Service Rules for
effecting the prematured, superannuation by way of illegal termination. The I Party submits that, the II Party failed to
issue 3 months prior notice or tendered payment of 3 months salary to the I Party before termination of service of the I
Party under Rule 24. The I Party belongs to socially and economically weaker section and also, the I Party is the Rural
based worker and used to work in Mines, which is in a remote place of the village and the I Party is also an illiterate
worker belonging to Economically weaker section & not a matching party to fight against the II Party for the injustice
done by the II Party. The I Party is facing financial hardship and mental agony due to stoppage of his/her monthly
earnings in the II Party organization and also, due to illegal termination. Also, the I Party is not able to maintain
himself and the family with day to day, food and basic needs. The I Party has faced the financial hardship to reach the
Labour Department like Assistant Labour Commissioner and Conciliation Officer (C), Hubli from I Party’s place, for
raising the dispute and also, to set right the I Party’s grievances. The Officials of the II Party/Management have taken
undue advantage of I Party’s poverty, illiteracy, economic weakness and social weakness. Ultimately with great
hardship, mental agony and with the help of well wishers, the I Party has raised the I.D before the Assistant Labour
Commissioner and Conciliation Officer (C), Hubli. The I Party is entitled for back wages, continuity of service and
other consequential benefits from the date of refusal of employment. The II Party has violated the Provisions of I.D.
Act as well as its own Certified Standing Orders/Service Rules as stated above. Under the I.D. Act there is no
limitation prescribed for raising the dispute and the Article 137 of Schedule to the limitation Act is not applicable to
proceedings under I.D. Act. This point is repeatedly decided by the Hon’ble Supreme Court of India and Hon’ble High
Courts of various states namely,

@) LLJ-11-2001-pg788-792 [SC], Sapan kumar Pandit Vs U.P. State Electricity Board and others.

(i)  LLJ-I-1999-pg 1260-1265 [SC], Ajaib Singh Vs Sirhind Co-operative Marketing-cum-processing Service
Society.

(iii) LLJ-II-1999-pg-482-483[SC], Mahavir Singh Vs U.P. State Electricity Board and others.
(iv)  LLJ-I-2003-pg 412-414 [MP], Ramadhar Tiwari Vs Union of India and others.
(v)  LLJ-I-1994-pg 468-471 [All], U.P. State Spinning Mills Co. Vs State of U.P & Others

(vi)  LLJ-II-2003-pg 1143-1145[Ori], Management of Aska Co-operative Central Bank Ltd. Vs State of
Orissa

(vii) LLJ-I-2002-pg-204-206 [Mad], E.E. Construction Division 2, Mannarpuram, Trichy and Another Vs
M.Gajapathy and Another
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(viii) LLJ-I-2002-pg-1079-1081[Del], Mangal Singh Vs Presiding Officer, Industrial Tribunal No.1, Delhi and
Another

(ix) LLJ-I-2002-pg-1129-1132[Bom], Haribhau S/o. Gaman Waghchaure Vs State of Maharastra and
Another.

Therefore, the I Party prays this Court to pass an award by holding that the action of the II Party Management is
not justified in terminating the services of I Party, namely, prematured superannuation of the services of the I Party and
also to direct the II Party to reinstate the I Party, with continuity of service, with payment of Full back wages and other
consequential benefits from the date of termination till providing employment/reaching the age of superannuation as
per the date of birth details registered in the Statutory records like B-register and EPF records and Service records
maintained by the II Party and EPF Authorities and to pay the interest at the rate of 18% from the said due date and also
up to the date of payment and further award of cost of the present proceedings, in the interest of justice and also,
equity.

3. Brief Common submissions made on behalf of II Party in the counter statement are as follows:-

The II Party states that, the dispute raised by the I Party is time barred and belated, and filed after the lapse of
time. Further, the I Party has waited for the result in the case filed by the co-workers, who approached Hon’ble High
Court of Karnataka. The success of co-worker of I Party in W.P. No. 5615/2001 and 26101/2001 before Hon’ble High
Court of Karnataka inspired the I Party to file this dispute after the lapse of time. Hence, the conduct of the I Party
does not deserve any relief at the hands of this Tribunal. Further, the II Party states that, the dispute raised by the I
Party is liable to be dismissed on the ground of delay and latches, since the claim made by the I Party is stale and time
barred. The II Party has conducted the Medical Examination and the said expert team have examined the I Party and
found that, the I Party is not capable to work in a mine, in view of the fact that, the I Party has already reached the age
of more than 58 years as on the date of Medical Examination. Further, as per the decision of Management, I Party has
been terminated and also given opportunity to prefer an appeal before Appellate Medical Board within 30 days, if the I
Party is aggrieved by the said Medical Report. The I Party, who has amicably received the terminal benefits from the II
Party, has no right to raise present dispute, after the lapse of time, at the instigation, for the wrongful gain. It is relevant
to submit that, the dispute referred by Government of India is itself not maintainable in law. Further, there is no
Industrial Dispute existed or is apprehended. The Medical Examination has been conducted in Scientific Manner on
thorough investigation. The I Party is not entitled for any benefits as per law. The I Party is happily working
elsewhere since from the date of termination. Further, the statement of the I Party that, the II Party officials failed to
consider the reasonable request of the I Party is totally incorrect and false. In fact, the I Party is employed elsewhere
and earning salary. The I Party has filed this dispute only for wrongful gain, at the instigation of well-wishers, as
admitted by the I Party in the claim statement. The II Party has not acted illegally or arbitrarily. Therefore, the II Party
prays to dismiss the dispute filed by the I Party with exemplary costs, in the interest of justice and equity.

4. Already this Court has passed common award dated 27.08.2014. Thereafter, in Writ Petition the Hon’ble
Karnataka High Court, has passed the following Order:-  “The matter is remanded to the Central Government
Industrial Tribunal Cum- Labour Court for fresh adjudication of the dispute. The Tribunal shall decide the dispute after
giving notice to all the parties and pass an award in accordance with law. All the contentions of both the parties are left
open.” Further, notices have been sent for both sides and additional evidence recorded and arguments heard and after
the careful perusal and appreciation of material records in the proper perspective the present Common Award is passed.

5. The crucial points/issues that arise for consideration in the present matter are as follows:-

@) Whether the present claim has to be rejected on the ground of delay and latches as submitted by the II
Party?

(i)  Whether the I Party has to prefer an appeal as against the medical certificate issued by the medical
officer as submitted by the II Party in the counter statement?

(iii)  Whether after the receipt of the terminal benefits, the I Party cannot raise any dispute in the present case?

(iv)  Whether the I Party is entitled to get the relief as claimed in the claim statement, after the careful
appreciation of the evidences adduced and documents produced by both the parties, in proper
perspective?

6. Analysis, Discussion and Findings with regard to the above mentioned point/issue No. 1:-

The I Party has clearly stated in the claim statement itself, and also in the deposition that, I Party belongs to
socially and economically weaker section, and the I Party is the rural based worker, and used to work in mines which is
in a remote place of a village and I Party is also an illiterate worker, belonging to economically weaker section, and not
a fit person, to fight against the II Party and the I Party has repeatedly requested the officials of II Party mines for
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permitting the I Party to work and also, due to I Party’s acute poverty, I Party has faced huge financial hardship to
reach the Labour Department like Assistant Labour Commissioner and Conciliation Officer (C), Hubli from I Party’s
place, for raising the dispute and also, to set right I Party’s grievances and in such circumstances, only the delay has
happened for raising the dispute and the delay caused is not intentional and deliberate one, but only due to the above
mentioned various reasons. The II Party has not specifically denied the above mentioned statements made by the I
Party in the claim statement. Further, the I Party has also stated that, the officials of the II Party/Management have
taken undue advantage of I Party’s poverty, illiteracy, economic and social weakness by way of refusing employment,
and also, after knowing fully, that the I Party is most incapable in approaching the Labour Authority for redressal of the
I Party’s grievances. The said details are also not specifically disputed by the II Party. Further, I Party has clearly
stated in the claim statement that ultimately with great hardship, mental agony and with the help of well wishers, the I
Party has raised the 1D before the Assistant Labour Commissioner and Conciliation Officer (C), Hubli and the present
central reference has been made to this Court by the Government of India, as per the above mentioned details. The said
submissions made on behalf of I Party are also not specifically disputed on behalf of the II Party. On the other hand,
the Assistant Manager of II Party, namely MW-1, has categorically admitted in his evidence that, I Party is an illiterate
person. Further, the I Party has filed copies of Order passed in W.P. No. 5615/2001 dated 29.03.2001, W.A. No.
3460/01 c/w W.A. No. 3459/01 dated 12.06.2002 and W.P. No. 26101/01 c/w W.P. Nos. 23798/01, 23797/01 &
23794/01 dated 01.06.2006, as exhibits marked herein below and also MW-1 has admitted in his evidence that the
success of the said co-workers in the said Writ Petition and Writ Appeal has inspired the I Party to file the present
reference. In the above mentioned facts and circumstances, it is seen that, the I Party is justified in claiming the legal
and statutory rights and benefits, due to the unlawful and illegal ways and means followed by the II Party to terminate
the service of I Party, without following the principles of natural justice.

7. Further, the I Party has pointed out, in the claim statement, itself that, there is no limitation prescribed for
raising the dispute and Article 137 Schedule of the Industrial Dispute Act is not applicable to the present case. Further,
the Hon’ble Supreme Court of India, dated 03.12.2010, Mr. Hon’ble Justice. P. Sathasivam and Mr. Hon’ble Justice
B.S. Chauhan, in Civil Appeal No. 10231/2010, between Kuldeep Singh Vs G.M, Instrument Design Development and
Facilities Centre and Another, it is clearly held as follows:- “The Labour Court dismissed the claim of the appellant on
ground of delay (of five and half years) in raising the dispute. The High Court confirmed the Labour Court’s award.
Hence this present appeal. The impugned award was set aside with costs of Rs. 50,000 to be paid by respondent-
management to appellant.” The Hon’ble Supreme Court observed that, there is no time limit prescribed for reference
under section 10 of the Industrial Dispute Act, 1947. In the present case also, on a careful perusal of above said
peculiar facts and vital circumstances and also due to the fact that, the I Party is facing poverty, illiteracy, economic
and social weakness and also in the light of the above mentioned various citations, mentioned in the claim statement, it
is seen that, the II Party is not justified in raising the objection to the effect that present reference is not maintainable,
due to the delay and latches. The I Party in the claim statement as well as in the evidence has pointed out that, the I
Party is an illiterate and the I Party has repeatedly requested the II Party officials to provide employment in the II Party
Organisation. Further, the MW-1, namely the Assistant Manager of the II Party has also admitted that I Party is an
illiterate person and it is true to suggest that in the mines there is no shelter from sun and rain and it is true to suggest
that there is no health unit and it is true to suggest that, the working conditions as per the mining act have not been
provided at the mines. In such circumstances, it is crystal clear that, II Party has not provided the basic and statutory
and also necessary facilities, for the proper working conditions and also, for the welfare of the I Party workers.

8. Further, Industrial Dispute Act is a social legislation brought into existence after various Industrial Revolutions,
stage by stage and the said act has been enacted to provide minimum and basic facilities for workman and protect
his/her employment. Further, IT Party cannot take the super technical submission of delay and latches as a protective
shield to cover up their lapses and violation of laws. Further, it is the well settled law that, I Party can initiate
proceedings for the alleged illegal termination of services of workman en-mass by the II Party. Further, for the
effective implementation of the Labour enactment and protecting the interest of workman only the Government have
created a Labour Department. Further, it is very pertinent to point out that, the present reference is made by the
Government of India, Ministry of Labour with the above mentioned schedule. Hence, this Court is bound to pass
appropriate award in accordance with law based upon the facts and circumstances of the present matter. The II
Party/Management cannot take super technical and hyper technical measures, so as to avoid payment of the legitimate
amounts, payable to the I Party/Workman. Further, it is clearly held in the judgment reported in 1995-II-LLJ 835
between H.S. Vasantsenaiah Vs The Divisional Controller, K.S.R.T.C & Anothers, as follows:- “Delay in approaching
the Labour Court- No ground to deny back wages and other consequential benefits.”

9. Further, it is held in the judgment reported in 1999-LLJ-II-pg 482-483 [SC], between Mahavir Singh Vs U.P.
State FElectricity Board and others, as follows:- “Delay in raising dispute — Labour Court finding termination of
workman’s service illegal-reference could not be rejected.” Also in the judgment reported in 2003-LLJ-I-pg 412-414
[MP], between Ramadhar Tiwari Vs Union of India and others, it is clearly held as follows:- “No limitation laid down
for raising dispute under statute - dispute raised after about 5 years - not one which could be refused on ground of
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delay.” Again, in the judgment reported in 1994-LLJ-I-pg 468-471 [All], between U.P. State Spinning Mills Co. Vs

State of U.P and others, it is specifically held as follows:- “Lapse of 11 years between raising a dispute and making
reference does not lose the character of industrial dispute.” Further, in the judgment reported in 2002-LLJ-I-pg 1079-

1081 [Del]. between Mangal Singh Vs Presiding Officer, Industrial Tribunal No.1, Delhi and another, it is clearly held

as follows:- “Relief under Industrial Dispute Act, 1947 not to be denied to workman merely on ground of delay.”
Also, in the judgment reported in 2002-LLJ-I-pg 1129-1132 [Bom], between Haribhau S/0. Gaman Waghchaure Vs
State of Maharashtra and another. it is clearly held as follows:- “Limitation Act does not apply to proceedings under
Industrial Dispute Act, 1947- If plea of delay be raised, employer to show real prejudice caused by delay and not rely
on it as mere hypothetical defense.” In the present case also, considering the above mentioned socio-economic
conditions, poverty and illiteracy, of the I Party, it is found that, the appropriate relief, in accordance with law has to be
granted to the workman and the same cannot be denied, as per the mere hypothetical defence taken by the II Party
regarding the delay and in fact, the II Party has not established the real prejudice caused by the said delay.

10.  Faurther, in the judgment in the case of Basti Sugar Mills Co. Ltd. Vs State of U.P., (1979) 2 SCC 88, by V.
Kishna Iyer. J, it is pointed out as follows:- “Industrial Jurisprudence does not brook nice nuances and torturesome
technicalities to stand in the way of just solutions reached in a rough and ready manner. Grim and grimy life-situations
have no time for the finer manners of elegant jurisprudence.” Thus, the process of industrial adjudication is an onerous
task being guided by the constitutional mandates and aiming at settlement of the industrial dispute on a fair and just
basis, tested on the touchstone of social and economic justice. When an industrial dispute is raised, it is a commotion
to be pacified by dispensing justice. In such adjudication, not just the right to equality and other Constitutional
guarantees, but the aims and ideals of the Constitution enter into the consideration. It is the duty of the Courts to apply
directive principles in interpreting the Constitution and the laws. Also, it is reported in Lloyds Bank I.td Vs. Bundy,
(1974) 3 All ER 757 that Lord Denning first clearly enunciated his theory of "inequality of bargaining power". His
Lordship began his discussion on this part of the case by stating (at page 763): "There are cases in our books in which
the courts will set aside a contract, or a transfer of property, when the parties have not met on equal terms, when the
one is so strong in bargaining power and the other so weak that, as a matter of common fairness, it is not right that the
strong should be allowed to push the weak to the wall.” In the present case also, it is seen that, the II Party has clearly
admitted in the counter statement that, the success of the co-workers of I Party in W.P. No. 5615/2001 dated
29.03.2001, W.A. No. 3460/01 c/w W.A. No. 3459/01 dated 12.06.2002 and W.P. No. 26101/01 c/w W.P. Nos.
23798/01, 23797/01 & 23794/01 dated 01.06.2006, has inspired the I Party to file the present reference and in fact, the I
Party has specifically pointed out in the claim statement and evidence that, the I Party is an illiterate person and the I
Party is facing poverty, economic and social weakness and the I Party has repeatedly requested the II Party officials to
provide employment to the I Party and Assistant Manager of II Party MW-1 has also admitted in his evidence that, I
Party is an illiterate person and also the II Party has not established the real prejudice caused to the II Party, by the said
delay.

11. Further, the Hon’ble High Court of Karnataka, in W.P. No. 9974/2006 (L-TER) dated 07.01.2015, (Before
Mr. Hon’ble Chief Justice D.H. Waghela and Mr. Hon’ble Justice Budihal. R. B), in the case of The Management of
National Aerospace Laboratories Vs Engineering & General Workers Union and the Managing Directors, it is
particularly held as follows:- “The jurisdiction of an Industrial Tribunal, therefore, is expansive and creative and not
restricted to only enforcing or interpreting the contract of service or the extant legal provisions and it is not-fettered by
the limitations of contracts and can even involve extension of existing agreement of the making of a new one, or in
general, creation of new obligations or modification of old ones.” In the present case also, for the above mentioned
facts and circumstances it is found that, I Party is entitled to get appropriate relief, in accordance with law, and the II
Party is not justified in raising the objection on the ground of delay and latches, as per the said jurisdiction of the
present Court. Thus, the point is answered in favour of the I Party.

12. Analysis, Discussion and Findings with regard to the above mentioned point/issue No. 2:-

The MW-1 the Assistant Manger of II Party, who has given evidence on behalf of II Party has admitted that, it is
true to suggest that, there is no health unit and the working conditions as per the mining act have not been provided at
the Mines. The said admission is also clinchingly established the various above mentioned allegation made as against
the II Party. Further, MW-1 has admitted that, it is true to suggest that, as per the provisions of the mining act there
should be a qualified doctor to attend the I Party workers at the mining site. If it is so, then there is no need for the II
Party to get the doctor from Hatti Gold Mines and to subject the I Party to medical examination. On that ground only, I
Party has clearly stated in the claim statement that, as per the illegal medical certificate, the social and economic
weaker section, person of the I Party has been refused to continue the work by the II Party.

13.  Further, MW-1 namely, the Assistant Manager of II Party/Management has admitted that the II Party company
has suffered loss of 21 crores due to mis-management and it is also true to suggest that, due to the said mis-
management, the financial crisis has occurred and it is true to suggest, having suffered the said loss the management
thought of reducing the number of workers and it is true to suggest that, the Management ordered for medical
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examination of all the mining workers. For the said reasons only, I Party has categorically stated in the claim statement
that, II Party has suffered huge loss due to mis-management and in the way of reducing the number of workers they
have conducted illegal medical examination and terminated several workers including I Party. Further, MW-1 admitted
that, to examine the workers doctors, have come from Hatti Gold Mines Ltd. However, he has admitted, that he does
not know the names and qualifications of those doctors.

14.  Faurther, in the counter statement the II Party has stated that, the I Party has been given opportunity to prefer an
appeal before Appellate Medical Board within 30 days, if the I Party is aggrieved by the Medical Report. However, the
MW-1 has categorically admitted that, it is true to suggest that, they have not produced the Medical certificate issued
by the Doctor who has examined the I Party health condition and it is also true to suggest that, the Medical From ‘O’ is
in English language. At the same time, the MW-1 has admitted that, [ Party workers are illiterate workers. Hence, it is
found that the said medical certificate has not been issued in the language known to the workers/I Party and also not
understood by the I Party and in fact, the said medical certificate is also not submitted to this Court by the II Party. In
such circumstances, it is too much on the part of II Party to content that I Party has got the appeal remedy as per the
medical certificate and the workers have not availed the appeal remedy and hence they cannot file the present case
before this Court. Further, MW-1 has admitted in his evidence that, the Doctors have not conducted the medical
examination in his presence and he does not know in what respect the I Party has been found unfit to continue in
service and he has to verify in the office whether copy of notice issued to I Party after medical examination or
acknowledgement regarding service of notice on the I Party is available or not. So, the MW-1 has not produced the
relevant records to establish that, after medical examination, proper record has been issued to I Party to appeal before
30 days. On the other hand, MW-1 has categorically admitted that, II Party has not produced the Medical certificate
issued by the Doctor who has examined the I Party. Above all, MW-1 has admitted that, it is true to suggest that, I
Party has not been issued with charge sheet and no enquiry has been conducted before the termination of his service.
The said categorical admission of MW-1 shows that, II Party has not terminated the I Party as per the principles of
natural justice.

15.  Further, MW-1 has admitted that, it is true to suggest that as per the clause 18 and 24 any termination has to be
followed by enquiry along with 3 months notice pay. However, MW-1has admitted that, I Party has not been issued
with charge sheet and also, enquiry has been conducted. Hence, it is crystal clear that, II Party has not terminated the I
Party in accordance with law. Further, MW-1 has admitted that, termination order has not been attached with copy of
Medical Certificate pertaining to I Party. Furthermore, MW-1 has admitted that, he does not know in what respect the
Medical Officer opined that, the I Party is being medically unfit. Further, MW-1 has admitted that, it is true that, II
Party has not taken any permission from Labour Ministry or Labour Secretary under the provisions of 1.D. Act for
terminating services of several employees on the basis of medical grounds. Further, MW-1 has specifically admitted in
his evidence that, it is true to suggest that I Party is the illiterate person and it is true to suggest that company has not
furnished to the I Party the Kannada Version/translation of Medical Certificate which is in English and the company
has enhanced the age of employees to 60 years w.e.f 17.07.2008. In the light of the above mentioned facts and
circumstances it is found that, the II Party is not justified in submitting that, the I Party has to prefer only the appeal as
against the medical certificate issued by the medical officer. Thus, the point/issue is answered as against the II Party.

16.  Analysis, Discussion and Findings with regard to the above mentioned point/issue No. 3:- The I Party has stated
in the claim statement that, he is entitled to work till attending the age of superannuation and the I Party’s actual date of
birth is registered in EPF, B-register and Service records, etc and suddenly, the II Party has refused to provide
employment to the I Party, as per the so-called illegal medical examination and the co-workers have challenged the pre-
matured retirements and age certification before the Hon’ble High Court of Karnataka, viz.,

(1) Writ Petition No. 5615/2001 between Smt. K.Dundamma Vs MML, and the same Management of II Party
challenged the same in Writ Appeal No. 3460/2001 C/W W.No. 3459/2001. The said Appeal has been rejected on
12.06.2002 confirming the single Judge order dated 29.03.2001. In view of the said decision the Management
reinstated the above mentioned pre-matured retired employee with payment of back wages, with continuity of service
thereon.

(i) Writ Petition No. 26101/2001,C/W W.P. Nos. 23798/2001, 23797/2001 & 23794/2001 filed by Sri V.C.
Range Gowda and 8 others Vs MML, and the same has been allowed on 01.06.2006. The MW-1, the Assistant Manger
of II Party has also admitted the said details, in his evidence. Further, the I Party has specifically pointed out that, on
account of administrative problems faced by the II Party, the II Party adopted its own tactics, ways and means for
terminating the Mining Workers in short cut methods and also, in an illegal and irregular manner by adopting anti-
labour and un-fair labour practice and victimized the I Party and other co-workers by removing them enmasse by
resorting to so-called Medical Examination during the year 1998 in illegal and irregular manner, without disclosing the
true fact, to the I Party and also without notifying the so-called Medical Report i.e., not by a Doctor of a Rank of
Assistant Civil Surgeon as defined in Rule 29-C of the Mines Rules 1995 and hence, the so-called Medical
Examination conducted by the II Party is illegal and irregular, and the same is not having any legal sanctity and not
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sustainable in law as it is violative of Rule 29-C. The MW-1, Assistant Manger of II Party has candidly admitted in
his evidence that, due to mis-management, the II Party has suffered administrative problems, and hence, the II Party has
decided to terminate the services of the I Party workers.

17.  Faurther, it is specifically pointed out by the I Party that, I Party has no right to refuse the employment to the I
Party without following the due process of Law and the II Party used the illegal, imaginary, hypothetical and
unscientific Medical report as its tool for unilaterally deciding the age of I Party and other workers even though the
correct age is mentioned in the EPF, B-register and Service records, and I Party is hale and healthy and entitled to work
up to the age of superannuation. In the evidence also, I Party has stated the said details mentioned in the claim
statement. Further, in the cross examination, I Party has clearly pointed out that, it is not true to suggest that, as per the
request made by the union the II Party subjected the I Party to medical check up and found the I Party unfit to continue
in service. In the additional evidence also, the I Party has pointed out that, it is not true to suggest that as on
termination, all amounts due to I Party have been received and the I Party has filed the present case, without any
justification. Further, the II Party has also not produced any relevant records, to establish that, the II Party has paid all
the amounts due to I Party as on the date of termination. Further, it is observed in the judgment reported in 1984-1-LLJ
388(SC) as follows:- “Acceptance of retirement benefits — Acceptance of retirement benefits by the workmen
concerned — Whether precluded from raising Industrial Disputes Challenging Orders of retirement. On the materials
placed by the management, held, neither a case of acquiescence nor a case of waiver on the part of workmen was made
out — Held, the workmen were entitled to wages for the period between the dates of retirement and the dates of their
reaching the age of 58 years.” Also, in the judgment reported in 1997-11-LLJ 228(SC) it is held as follows:- “There is
no statutory estoppels in favour of the Officer.” Further, it is the settled law that, there is no estoppel as against the
statutory rights/benefits, which the I Party/workman is entitled to get under the provisions of the Industrial Disputes
Act, 1947 and the II Party has also not established that, the action has been taken by the II Party as against the I Party,
as per the principles of natural justice and also, as per the procedure and practice to be followed in accordance with
law. In the light of the above mentioned reasons, facts and circumstances it is found that, the II Party is not justified in
submitting that, after the receipt of the terminal benefits the I Party cannot raise any dispute in the present case and
thus, the point/issue is answered as against the II Party.

18.  Analysis, Discussion and Findings with regard to the above mentioned point/issue No. 4:-

The I Party has categorically stated that, due to mis-management the II Party has suffered a loss and hence, the
II Party has found its own tactics, ways and means for terminating the mines workers in short cut methods and also in
an illegal and irregular manner by adopting anti-labour and un-fair labour practice and victimized the I Party and other
co-workers by removing them enmasse by resorting to so-called Medical Examination during the year 1998 in illegal
and irregular manner. Further, MW-1 has admitted in his evidence that the II Party has entrusted the work to private
party in spite of availability of technical persons and machinery in the year 1995-1996 and hence, the II Party company
has suffered a loss of about Rs. 21 crores and it is also true to suggest that, due to said mis-management the financial
crisis occurred and also it is true to suggest that, having suffered the said loss the management thought of reducing the
number of workers. Hence, it is clear that, the MW-1 of II Party has also admitted the said submissions made by the I
Party in the claim statement. Further, MW-1 has admitted that, he cannot right now give the date, month and year of
notice served to I Party and it is true to suggest that, I Party has not been issued with charged sheet and no enquiry has
been conducted before the termination of the I Party. Further, MW-1, admitted that, it is true to suggest that as per the
clause 18 and 24 any termination has to be followed by enquiry along with 3 months notice pay. However, MW-1 has
clearly admitted that 3 months notice pay has not been paid to the I Party by the II Party.

19.  Further, MW-1 has admitted in his evidence that, it is true to suggest that, there is Statutory Report, B Register
and Provident Fund Register. Further, I Party has categorically stated that, the date of birth has been entered in the
Statutory Report, B Register and Provident Fund Register and the II Party without any valid reasons pre-maturedly
terminated the service of the I Party. Further, the date of birth of I Party mentioned in the claim statement is the same
as mentioned in the employees register and pension payment order, which are marked as Ex M1/W1, except in the case
of CR No. 80/2007, CR No. 105/2007 and in CR No. 05/2008. Further, in the case of CR No. 80/2007, it is seen that,
as per Individual Workers History Sheet, the Age of I Party is 36 years, as on 07.04.1979 and in CR No. 105/2007, it is
seen that, as per Employees Register, the Date of Birth of I Party is mentioned as 15.01.1941 and also in CR No.
05/2008, it is seen that, as per Employees Register, the Date of Birth of I Party is mentioned as 17.12.1948. Also, the
Circular relating to, enhancing the superannuation age from 58 years to 60 years to the workers of II Party, is applicable
only to persons who are in employment as on 17.07.2008. Further, MW-1 has clearly admitted that, it is true to suggest
that, as per Clause 18.3 of CDPR rules, the changes in the date of birth, as entered in the company record, can only
effected on a judgment of a competent Court and except on a judgment of a Court, the date of birth once recorded, will
not be changed at the request of the Officer/Employee under any circumstances. For that reason only, I Party has
clearly stated that, the II Party has terminated the service of I Party pre-maturedly without any valid reasons. Further,
the act of the II Party, certainly, is not proper and legal and also, no valid reasons have been furnished by the II Party
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for not producing the medical certificate issued to the I Party by the II Party and no valid reason has been furnished by
the II Party, as to what prevented the II Party in not following the principles of natural justice and also for not
producing the material records, though they are very important records, to prove the aforesaid details mentioned in the
counter statement filed on behalf of II Party. Further, on the careful perusal of material records mentioned in the
Exhibits list, it is seen that, II Party has refused to provide work to the I Party without following the due process of law.

20. Further, it is found that, there is discrimination and also violation of fundamental right caused to the I Party and
it is not proper and also, not legal to give forceful retirement to I Party, by the II Party, without following the due
process of law. Further, it is seen that, the II Party has not terminated the service of the I Party as per the Principles of
Preponderance of Probability. Further, no injustice can be caused by the II Party to the I Party and I Party cannot be
victimized due to the actions of the II Party without any valid reasons. Further, it is relevant to mention that, the I
Party/workman has been punished by II Party without adopting the procedure known under law. Further, the
underlying aim and object of adjudication of an Industrial Dispute is, in effect, dispensation of social and economic
justice and translating fundamental rights as well as directive principles into some tangible relief. The ultimate object
is to see that industrial disputes are settled by industrial adjudication on principles of fair play and justice.

21.  Further, the awarding of reinstatement does not amount to automatic conferment of back wages as held in 2009
(4) LLJ 667 (SC) Malla C.N. Vs State of Jammu and Kashmir & others. Further, it is held by the Hon’ble Supreme
Court, in the case of APSRTC Vs B.S. David Pal, reported in 2006 (2) SCC 282, that the entitlement of back wages is
not automatic on reinstatement. Awarding of back wages, depend upon other factors and circumstances. The I Party
has pointed out in the claim statement that the I Party has been thrown out of employment and is facing hardship. In
the affidavit also, the I Party has stated that with no financial income the I Party is facing great hardship. However, the
claim of the workman that, the I Party is entitled for the full back wages, cannot be considered, having regard to fact
that the I Party has not performed any work for II Party from 1998 to the date of superannuation, for the several years,
and also, in order to balance the interest of both the parties, by adopting the balancing test or balancing process in the
proper manner, this Court is of the considered opinion that in the facts and situation of the present case, 50% back
wages and other consequential benefits only can be granted to the I Party. In the claim statement, the I Party has
claimed interest, however the I Party has not enlightened the fact that the I Party is entitled to get interest also as prayed
for in the claim statement by adducing relevant evidence and appropriate records. Hence, it is found that, the I Party is
not entitled to get interest amount for the above mentioned factual reasons and also legal grounds.

22.  Further, in the judgment reported in 2010-I-LLJ-861(SC), in C.A. No. 2874/2009, dated 28.04.2009, (Before
Mr. Justice Tarun Chatterjee and Mr. Justice H.L. Dattu), in the case of Malwa Vanaspati & Chemical Co. Ltd. Vs
Rajendra, it is held as follows:- ‘“Back Wages — Entitlement for full back wages — Depends upon facts and
circumstances of each case — Employee reinstated in service — Question of termination or reinstatement not in dispute —
Employee only entitled to 50% back wages.” Also, in the judgment reported in AIR 2009 Supreme Court 240, in C.A.
No. 5425/2008, dated 02.09.2008, (Before Mr. Justice Tarun Chatterjee and Mr. Justice Aftab Alam), in the case of
M.P. Electricity Board & Ors Vs Maiku Prasad, it is held as follows:- “Industrial Dispute Act (14/1947), Sch. 2, Item 6
— Back wages — Curtailment — Respondents’ service terminated for unauthorised absence — Termination set aside by
Labour Court — Direction for reinstatement and payment of full back wages passed — Considering long period between
termination and reinstatement for which respondent has not worked — Back wages reduced to 50%.” Further, in the
judgment reported in 2010-I-LLJ-861(SC), in C.A. No. 2874/2009., dated 28.04.2009, (Before Mr. Justice Tarun
Chatterjee and Mr. Justice H.L. Dattu), in the case of Malwa Vanaspati & Chemical Co. Ltd. Vs Rajendra, it is held as
follows:- “Back Wages — Not to be granted mechanically, upon termination of service being held illegal- Service of
workman terminated in 1987 — Labour Court gave its award in 2002 holding termination illegal — In circumstances of
case, 50% back wages held proper and payment thereof accordingly directed.” In the present case also, it is found that,
the I Party is entitled to get 50% of the amount, out of the total amount of the monetary benefits with continuity of
service, and other consequential benefits that I Party would have received in the absence of the impugned punishment
of refusal to provide employment, by the II Party.

23. Further, in the judgment reported in 2009-I-LLJ 1 [SC]. between Senior Regional Manager, TASMAC Itd.,

and another Vs The M. Raviselvam, it is held as follows:- “Back wages-payment of back wages questioned- On
reinstatement, full back wages is not to be paid automatically. It depends upon facts of each case. In the present case
order for payment of back wages modified to the extent of 50% to be paid by the Management.” And in the judgment
reported in 1999-LLJ-I-pg 1260-1265 [SC]. between Ajaib Singh Vs Sirhind Co-operative Marketing-Cum-Processing
Service Society, it is clearly held as follows:- “Delay in seeking relief by workman against Termination of Service-
Article 137 of Schedule to Limitation Act not applicable to proceedings under I.D. Act — Workman entitled to 60% of
back wages.” Further, in the judgment reported in 1990 [61] FLR 768, between Delhi Transport Corporation Vs
D.T.C. Mazdoor Congress and others, it is held as follows:- “A confirmed and permanent employee-Terminated
without one month’s notice or pay in lieu of and without holding enquiry and affording any opportunity-Termination
was illegal-Principles of natural justice violated.” In the present case also, the II Party has terminated the I Party
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without following the Principles of natural justice and without holding enquiry and also without offering opportunity to
the I Party to put forth his/her defence. Further, in the judgment reported in 2010-I-LLJ 682 [Bom]. between Santhosh
Kumar, S/o Babulal Gupta Vs Sub-Area Manager, Western Coal Fields Ltd., Maharastra and another. it is held as
follows:- “Dismissal of workman from service — no enquiry held — termination order not served on workman —
punishment held disproportionate — deprivation of 50% back wages with warning issued to workman held would be
proper.” Further, the II Party has stated in the counter statement that, the I Party, on medical examination, has been
found to be unfit to work. However, in the same counter statement II Party has stated that, I Party is happily working
elsewhere since the date of termination and the I Party is working elsewhere also earning salary. In such
circumstances, it is seen that, the submissions made by the II Party in the counter statement are self contradictory. On
that ground also II Party is not justified in terminating the services of I Party without following the principles of natural
justice, fairness and reasonableness. Further, on the totality of the above mentioned facts and circumstances, and also,
after taking into consideration the evidences and exhibits mentioned herein below, in the proper perspective, the
following award is passed, in the best interest of justice, equity and fair play.

(i) In C R No. 45/2007 Smt B. Rangamma Vs MML
AWARD

The II Party/Management is not justified in imposing the punishment of termination of I
party/Rangamma with effect from 22.05.1998 and II Party is directed to pay to the I Party 50% of the amount,
out of the total amount of back wages and other consequential benefits, salary and allowances and all benefits
due and payable to the I Party from the date of termination, namely, 22.05.1998 till the I Party attains the age of
retirement i.e, 01.12.2015 to which the I Party would have been entitled in the absence of the impugned
termination of service passed by II Party. In computing such benefits the I Party shall be deemed have been in
continuous service of II Party, till the date the I Party attains the age of retirement and the present reference is
answered, accordingly, without cost for the above mentioned peculiar facts and circumstances.

(ii) In CR No. 80/2007 Sh. J. Thiramalegowda Vs MML
AWARD

The II Party/Management is not justified in imposing the punishment of termination of I party/J.
Thiramalegowda with effect from 16.04.1998 and II Party is directed to pay to the I Party 50% of the amount,
out of the total amount of back wages and other consequential benefits, salary and allowances and all benefits
due and payable to the I Party from the date of termination, namely, 16.04.1998 till the I Party attains the age of
retirement i.e, 07.04.2001 to which the I Party would have been entitled in the absence of the impugned
termination of service passed by II Party. In computing such benefits the I Party shall be deemed have been in
continuous service of II Party, till the date the I Party attains the age of retirement and the present reference is
answered, accordingly, without cost for the above mentioned peculiar facts and circumstances.

(iii) In C R No. 105/2007 Smt. Thimmamma Vs MML
AWARD

The II Party/Management is not justified in imposing the punishment of termination of I party/Thimmamma
with effect from 29.06.1998 and II Party is directed to pay to the I Party 50% of the amount, out of the total
amount of back wages and other consequential benefits, salary and allowances and all benefits due and payable
to the I Party from the date of termination, namely, 29.06.1998 till the I Party attains the age of retirement i.e,
15.01.1999 to which the I Party would have been entitled in the absence of the impugned termination of service
passed by II Party. In computing such benefits the I Party shall be deemed have been in continuous service of II
Party, till the date the I Party attains the age of retirement and the present reference is answered, accordingly,
without cost for the above mentioned peculiar facts and circumstances.

(iv) In C R No. 118/2007 Sh. C.Rangappa Vs MML
AWARD

The II Party/Management is not justified in imposing the punishment of termination of I party/
C.Rangappa with effect from 09.09.1998 and II Party is directed to pay to the I Party 50% of the amount, out of
the total amount of back wages and other consequential benefits, salary and allowances and all benefits due and
payable to the I Party from the date of termination, namely, 09.09.1998 till the I Party attains the age of
retirement i.e, 19.12.2010 to which the I Party would have been entitled in the absence of the impugned
termination of service passed by II Party. In computing such benefits the I Party shall be deemed have been in
continuous service of II Party, till the date the I Party attains the age of retirement and the present reference is
answered, accordingly, without cost for the above mentioned peculiar facts and circumstances.
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(v) In CR No. 05/2008 Sh. V. Rangegowda Vs MML
AWARD

The II Party/Management is not justified in imposing the punishment of termination of I party/
V. Rangegowda with effect from 30.05.1998 and II Party is directed to pay to the I Party 50% of the amount, out
of the total amount of back wages and other consequential benefits, salary and allowances and all benefits due
and payable to the I Party from the date of removal, namely, 30.05.1998 till the I Party attains the age of
retirement i.e, 17.12.2006 to which the I Party would have been entitled in the absence of the impugned removal
of service passed by II Party. In computing such benefits the I Party shall be deemed have been in continuous
service of II Party, till the date the I Party attains the age of retirement and the present reference is answered,
accordingly, without cost for the above mentioned peculiar facts and circumstances.

(vi) In C R No. 09/2008 Smt. Shankaramma Vs MML
AWARD

The II Party/Management is not justified in imposing the punishment of removal of I party/Shankaramma
with effect from 30.06.1998 and II Party is directed to pay to the I Party 50% of the amount, out of the total
amount of back wages and other consequential benefits, salary and allowances and all benefits due and payable
to the I Party from the date of removal, namely, 30.06.1998 till the I Party attains the age of retirement i.e,
17.01.2007 to which the I Party would have been entitled in the absence of the impugned removal of service
passed by II Party. In computing such benefits the I Party shall be deemed have been in continuous service of 11
Party, till the date the I Party attains the age of retirement and the present reference is answered, accordingly,
without cost for the above mentioned peculiar facts and circumstances.

(vii) In C R No. 29/2008 Smt. B. Lakshmamma Vs MML
AWARD

The II Party/Management is not justified in imposing the punishment of removal of I party/B.
Lakshmamma with effect from 29.05.1998 and II Party is directed to pay to the I Party 50% of the amount, out
of the total amount of back wages and other consequential benefits, salary and allowances and all benefits due
and payable to the I Party from the date of removal, namely, 29.05.1998 till the I Party attains the age of
retirement i.e, 16.06.2008 to which the I Party would have been entitled in the absence of the impugned removal
of service passed by II Party. In computing such benefits the I Party shall be deemed have been in continuous
service of II Party, till the date the I Party attains the age of retirement and the present reference is answered,
accordingly, without cost for the above mentioned peculiar facts and circumstances.

(viii) In C R No. 36/2008 Smt. M. Subbamma Vs MML
AWARD

The II Party/Management is not justified in imposing the punishment of removal of I party/M. Subbamma
with effect from 26.05.1998 and II Party is directed to pay to the I Party 50% of the amount, out of the total
amount of back wages and other consequential benefits, salary and allowances and all benefits due and payable
to the I Party from the date of removal, namely, 26.05.1998 till the I Party attains the age of retirement i.e,
01.09.2003 to which the I Party would have been entitled in the absence of the impugned removal of service
passed by II Party. In computing such benefits the I Party shall be deemed have been in continuous service of II
Party, till the date the I Party attains the age of retirement and the present reference is answered, accordingly,
without cost for the above mentioned peculiar facts and circumstances.

(ix) In C R No. 41/2008 Smt. Dodda Honuramma Vs MML
AWARD

The II Party/Management is not justified in imposing the punishment of removal of I party/Dodda
Honuramma with effect from 30.06.1998 and II Party is directed to pay to the I Party 50% of the amount, out of
the total amount of back wages and other consequential benefits, salary and allowances and all benefits due and
payable to the I Party from the date of removal, namely, 30.06.1998 till the I Party attains the age of retirement
i.e, 01.08.2004 to which the I Party would have been entitled in the absence of the impugned removal of service
passed by II Party. In computing such benefits the I Party shall be deemed have been in continuous service of 11
Party, till the date the I Party attains the age of retirement and the present reference is answered, accordingly,
without cost for the above mentioned peculiar facts and circumstances.

(Dictated, transcribed, corrected and signed by me on 06" November, 2017)

V. S. RAVI, Presiding Officer
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(@)

(ii)

In C R No.

45/2007 Smt B. Rangamma Vs MML

List of Witness on the side of I Party:

WW 1

Sh. B. Rangamma , I Party/ workman and also, additional
evidence

List of Witness on the side of II Party:

MW 1

Sh. Somanna, Assistant Manager, II Party/
Management

Exhibit marked on behalf of I Party:

Exhibits | Date Description of Document

ExW-1 |- Scheme Certificate issued by Employees
Provident Fund Organisation

Ex W-2 29.03.2001 Order passed in W.P. No. 5615/2001
Order passed in W.A. No. 3460/2001 c/w

Ex W-3 | 12.06.2002 3459/2001
Order passed in W.P. No. 26101/2001 c/w

Ex W-4 | 01.06.2006 23798/2001, 23797/2001 & 23794/2001

ExW-5 | 22.08.2008 Circular relating to enhancing the superannuation
age from 58 years to 60 years

Exhibit marked on behalf of II Party:

Exhibits

Date Description of Document

Ex M-1

- Register of Employees

In C R No. 80/2007 Sh. J. Thiramalegowda Vs MML

List of Witness on the side of I Party:

WW 1

Sh. J. Thiramalegowda, I Party/ workman and also, additional
evidence

List of Witness on the side of II Party:

MW 1

Sh. Somanna, Assistant Manager, II Party/
Management
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(iii)

Exhibit marked on behalf of I Party:

Exhibits Date Description of Document
Ex W-1 - Medical Examination Report Form ‘O’
Ex W-2 22.05.1998 Termination Order issued to I Party
Ex W-3 29.03.2001 Order passed in W.P. No. 5615/2001
Order passed in W.A. No. 3460/2001 c/w
Ex W-4 12.06.2002 3459/2001
Order passed in W.P. No. 26101/2001 c/w
EXW-5 01.06.2006 23798/2001, 23797/2001 & 23794/2001

Exhibit marked on behalf of II Party:

Exhibits

Date Description of Document

Ex M-1

- Individual Workers History Sheet

In C R No. 105/2007 Smt. Thimmamma Vs MML

List of Witness on the side of I Party:

WW 1

Smt. Thimmamma, I Party/ workman and also, additional
evidence

List of Witness on the side of II Party:

MW 1

Sh. Somanna, Assistant Manager, II Party/
Management

Exhibit marked on behalf of I Party:

Exhibits | Date Description of Document
Ex W-1 29.06.1998 Termination Order issued to I Party
Ex W-2 29.03.2001 Order passed in W.P. No. 5615/2001
Order passed in W.A. No. 3460/2001 c/w
Ex W-3 12.06.2002 3459/2001
Order passed in W.P. No. 26101/2001 c/w
Ex W-4 01.06.2006 23798/2001, 23797/2001 & 23794/2001

Exhibit marked on behalf of II Party:

Exhibits

Date Description of Document

Ex M-1

- Register of Employees
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(iv)  In CR No. 118/2007 Sh. C.Rangappa Vs MML

List of Witness on the side of I Party:

‘ WW 1 ‘ Sh. C.Rangappa, I Party/ workman and also, additional evidence

List of Witness on the side of IT Party:

MW 1 Sh. Somanna, Assistant Manager, II Party/ Management

Exhibit marked on behalf of I Party:

Exhibits Date Description of Document

Ex W-1 29.03.2001 | Order passed in W.P. No. 5615/2001

Order passed in W.A. No. 3460/2001 c/w

Ex W-2 12.06.2002 3459/2001

Order passed in W.P. No. 26101/2001 c/w

ExW=3 | 01.06.2006 1 1370812001, 23797/2001 & 2379472001

Exhibit marked on behalf of II Party:

Exhibits | Date Description of Document

Ex M-1 - Register of Employees

(v) In C R No. 05/2008 Sh. V. Rangegowda Vs MML

List of Witness on the side of I Party:

WW 1 Sh. V. Rangegowda, I Party/ workman and also, additional evidence

List of Witness on the side of II Party:

| MW 1 ‘ Sh. Somanna, Assistant Manager, II Party/ Management

Exhibit marked on behalf of I Party:

Exhibits Date Description of Document

Ex W-1 - Membership Application Form

Ex W-2 06.06.1998 | Termination order issued to I Party
Ex W-3 29.03.2001 | Order passed in W.P. No. 5615/2001

Order passed in W.A. No. 3460/2001 c/w
3459/2001

Ex W-4 12.06.2002

Order passed in W.P. No. 26101/2001 c/w

ExW-=5 | 01.06.2006 | 537982001, 23797/2001 & 23794/2001
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Exhibit marked on behalf of II Party:

Exhibits | Date Description of Document

Ex M-1 - Register of Employees

(vi) In C R No. 09/2008 Smt. Shankaramma Vs MML

List of Witness on the side of I Party:

Smt. Shankaramma, I Party/ workman and also, additional
WW 1 .
evidence

List of Witness on the side of II Party:

Sh. Somanna, Assistant Manager, II Party/

MW Management

Exhibit marked on behalf of I Party:

Exhibits | Date Description of Document

Ex W-1 - Register of Employees

Ex W-2 30.07.1998 Termination order issued to I Party

Ex W-3 29.03.2001 Order passed in W.P. No. 5615/2001

Order passed in W.A. No. 3460/2001 c/w

ExW-4|112.06.2002 | 5,505001

Order passed in W.P. No. 26101/2001 c/w

ExW-5 1 01.06.2006 1 537082001, 23797/2001 & 2379412001

(vii) In C R No. 29/2008 Smt. B. Lakshmamma Vs MML

List of Witness on the side of I Party:

Smt. B. Lakshmamma, I Party/ workman and also, additional
WW 1 .
evidence

List of Witness on the side of II Party:

Sh. Somanna, Assistant Manager, II Party/
MW 1
Management

Exhibit marked on behalf of I Party:

Exhibits Date Description of Document

Ex W-1 06.06.1998 Termination order issued to I Party

Ex W-2 29.03.2001 Order passed in W.P. No. 5615/2001

Ex W-3 12.06.2002 Order passed in W.A. No. 3460/2001 c/w 3459/2001
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Order passed in W.P. No. 26101/2001 c/w 23798/2001,
Ex W-4 01.06.2006 23797/2001 & 23794/2001
Ex W-5 22 08.2008 Circular relating to enhancing the superannuation age
from 58 years to 60 years

(viii) In C R No. 36/2008 Smt. M. Subbamma Vs MML

List of Witness on the side of I Party:

WW 1

Smt. M. Subbamma, I Party/ workman and also, additional
evidence

List of Witness on the side of IT Party:

MW 1

Sh. Somanna, Assistant Manager, II Party/
Management

Exhibit marked on behalf of I Party:

Exhibits Date Description of Document
Ex W-1 - Membership Application Form
Ex W-2 06.06.1998 Termination order issued to I Party
Ex W-3 29.03.2001 Order passed in W.P. No. 5615/2001
Order passed in W.A. No. 3460/2001 c/w
Ex W-4 12.06.2002 3459/2001
Order passed in W.P. No. 26101/2001 c/w
ExW-3 01.06.2006 23798/2001, 23797/2001 & 23794/2001
Ex W-6 22 08.2008 Circular relgtlng to enhancing the
superannuation age from 58 years to 60 years

Exhibit marked on behalf of II Party:

Exhibits

Date

Description of Document

Ex M-1

Register of Employees

(ix) In CR No. 41/2008 Smt. Dodda Honuramma Vs MML
List of Witness on the side of I Party:
WW 1 Smt. Dodda Honuramma, I Party/ workman and also, additional
evidence
List of Witness on the side of II Party:
MW 1 Sh. Somanna, Assistant Manager, II Party/
Management
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Exhibit marked on behalf of I Party:

Exhibits Date Description of Document

Ex W-1 - Pension Payment Order

Ex W-2 30.07.1998 | Termination order issued to I Party

Ex W-3 29.03.2001 | Order passed in W.P. No. 5615/2001

Order passed in W.A. No. 3460/2001 c/w
3459/2001

Order passed in W.P. No. 26101/2001 c/w
23798/2001, 23797/2001 & 23794/2001

Ex W-4 12.06.2002

Ex W-5 01.06.2006

= feeett, 20 @R, 2017
WA, 2895, il o SiffEm, 1947 (1947 1 14) 1 €1 17 % TR0 § H=19 TWHR, JoE
T W g9 ® TEUdd ® Gag Ml ok 3T wHer & o, sey § e siwifte faar § S wen
HAreiifier ARIHT To oW FEeE-2, Y99S % A (e G@A 117/2004) I GHIRE I B, S ST R H
07.12.2017 ! 9Tl €T |

[E. TA-29012/51/2004-3TE3TR (TH) ]
2l &, fewry, se) wfbaa

New Delhi, the 20th December, 2017

S.0. 2895.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 117/2004) of the Central Government Industrial Tribunal/Labour
Court-2, Dhanbad now as shown in the Annexure, in the industrial dispute between the employers in relation to the
management of M/s. Parsad Stone Works and their workman, which was received by the Central Government on
07.12.2017.

[No. L-29012/51/2004-1R (M)]
D. K. HIMANSHU, Under Secy.
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL (NO.2), AT DHANBAD
PRESENT : Shri R.K. Saran, Presiding Officer
In the matter of an Industrial Dispute under Section 10(1) (d) of the I.D. Act, 1947
REFERENCE NO. 117 OF 2004

PARTIES : Sri Subhash Mondal,
C/o Shri Jagat Narayan Mondal
Vill & PO: Korka Ghat,
Jharkhand, Godda.

Vs.

Prop. Shri Vijay Kumar Sinha
Prasad Stone Works
PO: Pathana, Sahibganj

Order No. L-29012/51/2004-1R (M) dt. 08.11.2004.
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APPEARANCES :
On behalf of the workman/Union : Mr. S.N.Ghosh, Ld. Advocate
On behalf of the Management : None
State : Jharkhand Industry : Mines
Dated, Dhanbad, 13 Oct., 2017
AWARD

The Government of India, Ministry of Labour, in exercise of the powers conferred on them under Sec.10(1)(d)
of the ILD. Act.,1947 has referred the following dispute to this Tribunal for adjudication vide their Order No. L-
29012/51/2004-1R (M) dt. 08.11.2004.

SCHEDULE

“Whether the action of the Management of M/s. Prasad Stone Works, Pathana Sahibganj in terminating the
services of Shri Subhas Mondal, workman without complying Section 25-F of LD. Act is legal and or justified?
If not, to what relief the above workman is entitled?”

2. None from either side is reported to be present on date despite having sent a fresh Regd. notice dt 12.09.2017
at the address of the workman who availed adjournments more than five times since its rolling out on the status of
evidence of the workman. Undeniably earlier a series of notices dtt.09.02.2005, 18.02.2005, 18.04.2005, 11.09.2007,
11.12.2007, 04.02.2008 and 19.03.2008 apart from and on Show-Cause Notice dt. 22.08.2005 was sent at the address
of the workman referred in Order of the Reference itself. Similar was the side of the Management also by its nil
representation this time too. However, Management Representation had been nil since its inception and rolling out as
the Reference case. The case was fixed on ex-parte evidence of the workman. The case is all about termination of
service of the workman allegedly by not applying 25 F of I.D. Act, the issue is to be justified through trails.

On meticulous study of the case record, it stands cleared beyond doubt that after having received fresh Regd.
Notice and so many adjournments, the workman desperately proved failure to produce witness, the status the case has
been rolling out since long despite having availed sufficient times .It all show the Court has been dragging on evidence
of the workman, a proceeding that seems to come to a grinding halt due to nonappearance of witness on the part of the
workman. But added to the exposure the case either to has been resolved or workman’s own approach /initiatives paid
off, as it stayed rolling over one stage for a long span of time. As the workman is no longer interested to proceed with
hearings in the instant case to get to the final adjudication. So it should not be rolled out as Reference any more due to
sheer disinterestedness on part of the workman. Therefore, it does not see to hold it otherwise rather inclined to close
it down immediately just to save sheer wastage of time and energy. As such the case is closed as non-existence of
dispute between the parties concerned. An order of ‘No Industrial Dispute Award’ is passed, accordingly.

R. K. SARAN, Presiding Officer
= feeett, 20 fEww=R, 2017

R, 2896, 3Eifieh foa eifufem, 1947 (1947 &1 14) &1 &R 17 & TR d H=1d TWHR, Faqd
qRer Sftaq e f # yeeds @ Hag RS @ik 39 wHer ® o=, ogey o ffie siifies faer 9 @i
THR Sl et T | =@, TEeR! & gue (W @A 07/2014) i FRI¥ i €, S el TR

W1 12.12.2017 ! 9T g1 oI
[H. S8-16025/3/2017-3TTR (TH) |
4. . feiy], o T

New Delhi, the 20th December, 2017

S.0. 2896.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 07/2014) of the Central Government Industrial Tribunal/Labour
Court, Guwahati now as shown in the Annexure, in the industrial dispute between the employers in relation to the
management of M/s. Life Insurance Corporation of India and their workman, which was received by the Central
Government on 12.12.2017.

[No. Z-16025/3/2017-1R (M)]
D. K. HIMANSHU, Under Secy.
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ANNEXURE
IN THE CENTRAL GOVT. INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, GUWAHATI, ASSAM

Present :  Shri Mrinmoy Kumar Bhattacharjee, M.A., LL.B.
Presiding Officer,
CGIT-cum-Labour Court, Guwabhati.

Ref. Case No.07 of 2014

In the matter of an Industrial Dispute between :-

Workman Mr. Mrinal Saharia, Udalguri, BTAD, Assam, ...Claimant
-Vrs-

The Management of Life Insurance Corporation of India,
Divisional Office, Guwahati and 05 Others. ...Management
APPEARANCES :
For the Workman : Mr. S.K. Sahariah, Learned Advocate.
For the Management : Mr. A. Kundu, Learned Advocate.

Date of Award : 15.11.2017

AWARD

1. This Application under sub-Section (2) and (3) of Section 2A of the Industrial Dispute Act, 1947 read with Sub-
Section 2 of Section 33(C) of the Act was filed by the claimant/petitioner Sri Mrinal Saharia before this Tribunal on
01.05.2014. The claimant was originally engaged on contractual basis as Financial Service Executive at Life Insurance
Corporation of India, Mangaldoi for a period of three years and subsequently his contract was renewed for one more
year and later his contract was not extended further. On termination of his engagement he approached the Regional
Labour Commissioner (C), Guwahati but after holding of conciliation proceeding the matter ended in failure and
thereafter the workman filed this petition directly before this Tribunal as per the provision quoted above. Vide order
dated 08.05.2014 my learned Predecessor admitted the petition and registered as Reference Case u/s 2A of the I.D.Act.
On receipt of summons the management side appeared and submitted their written statement.

2. The facts averred by the claimant in his claim application was that with a desire of making a career in the field
of Insurance, he acquired license to canvas Life Insurance business and after having executed a bond on 08.09.2008 he
was engaged as a Financial Sales Executive in LICI, Mangaldoi for three years. As per terms and conditions executed
between the claimant and the LICI he was engaged for a period of 3 years which was renewable at the sole discretion of
the LICI for another 2 years. Minimum business parameters were laid down in the agreement. It was also claimed that
as per the guidelines of the LICI regarding allotment of alternate channel agents outlet to the Financial Service
Executive it was decided that each Financial Service Executive would be allotted not more than 30 channels but not
less than 15 outlets. According to the claimant in violation of the aforesaid guidelines the claimant was allotted only 6
bank outlets against the minimum 15 bank outlets. On execution of the agreement the claimant joined in the post of
Financial Sales Executive at Mangaldoi on 10.11.2008. It was also claimed that after his successful achievement of the
targets laid down for him he was granted an extension for another period of one year, after completion of three years,
and was allotted to the Mangaldoi Office of LICL. As per his engagement for the 4" year he was required to bring a
total minimum new business of 360 lives and FPI of Rs.14,00,000/-. According to the claimant he managed to achieve
the target, rather his achievement was much more than minimum required. It was further claimed that vide
communication dated 28.07.2012 the LICI relaxed the target of Financial Service Executive who have completed the
yearly targets. It was also provided that in case a Financial Service Executive fails to manage to procure the stipulated
minimum eligible FPI in two consecutive quarters he will be liable for termination subject to the discretion of the
Authority to relax the same. It was also stated that a Policy No. 485762156 was wrongly credited to the Central Bank
of India Sipajhar Branch though the said policy ought to have been credited to the Central Bank of India in Dimakuchi
Branch. The claimant stated that he informed about the mistake to the Authorities vide his communication dated
01.02.2013 and 07.02.2013. It is further stated that while the claimant was continuing with his work he came to know
from the competent authority that his engagement was considered for termination on account of shortfall in the 3" and
4™ quarter of the 4™ year. The claimant then submitted a representation on 15.02.2013 to the Authority and explained
that the shortfall in the 3" and 4™ quarter of the 4™ year were beyond his control and was on account of flood and
communal violence in the locality during that time. The claimant thereby prayed for condonation of the aforesaid
shortfall. It was also mentioned that a termination letter dated 16.02.2013 was issued to him terminating his
engagement as Financial Service Executive with effect from 01.12.2012. Thereafter the claimant submitted a
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representation before the competent authority but no decision was taken on that. After waiting for reasonable time the
claimant approached the Regional Labour Commissioner (C), Guwahati for intervening in the said wrongful and illegal
termination. It was also stated that although the LICI terminated his service with effect from 01.12.2012, the LICI
accepted the premium collected by the claimant through his business efforts till the month of June, 2013 but did not pay
him any remuneration for the period December,2012 to June, 2013. The applicant, among other reliefs, sought relief of
setting aside of the order of termination letter dated 16.02.2013 and passing of an Award to direct re-engagement for
the 5" year. The claimant also prayed for direction for releasing his remuneration from the month of December,2013 to
June, 2013.

3. The management/Opposite Party appeared and contested the claim by filing written statement wherein the main
plea taken by the management was that the claimant was never a workman of the management and he was just an
Agent for procuring business on behalf of the management. It was stated that his nature of work was neither
manual,unskilled, skilled, technical, operational, clerical nor supervisory, hence, he can not be considered as workman
as per Section 2(s) of the I.D.Act. It was also stated that the claimant was engaged for specified period through a
contract for procuring business for the Corporation as per the Agreement which was executed between the claimant and
the management of the LICIL It was also stated that as per the agreement the extension of the engagement of the
claimant was the sole discretion of the management and as he failed to achieve the stipulated target his contract was
not renewed after the completion of 4™ year. It was also stated that after his initial engagement for 3 years in the year
2008 as per the clause of the agreement he was given engagement for a period of one year with stipulated target to
achieve but as in the 3™ and 4™ quarter of the 4™ appraisal year of his engagement he could not achieve the target, his
engagement was terminated. In brief the main contention of the LICI was that the claimant has never been a workman
of the management. Rather he was engaged as a Financial Service Executive and his engagement as well as the
termination as Financial Service Executive was strictly as per the agreement between the claimant and the management
of LICI. It was also stated that since the claimant was not a workman this Tribunal has got no jurisdiction to
decide the matter.

4. Upon consideration the pleadings of the parties my learned Predecessor framed the following issues for
decision.

“l)  Whether the Reference is maintainable in its present form under Sub Section (2) & (3) of Section 2A,
Section 33C (2) of the Industrial Dispute Act, 19477

2) Whether the claimant is a workman under Industrial Dispute Act.?
3) Whether the contract entered into between the parties is a contract for service or contract of service?
4) Whether an agent of Life Insurance Corporation is an employee of the Corporation?

5) Whether the claimant fulfills the target fixed by the Management?

6) Whether the action of the Management in disengaging the claimant is arbitrary and against the principle
of natural justice?

7 Whether the claimant is entitled to any relief as prayed for ?7”

5. During argument there was a broad argument that the prime issue in the matter will be whether the claimant was
a workman under the I.D.Act or not? If he is found to be a workman the remaining issues shall also have to be decided
but if it is found that the claimant was not a workman under the management and there was no relationship of employer
and employee between the management and the claimant, the remaining issue will be redundant.

6. It appears to me that for effective determination of the matter, Issues No. 1 & 2 are required to be decided first.
I shall therefore, deal with the evidence adduced by the parties in this matter to decide the aforesaid three issues. As the
aforesaid three issues are closely linked with each other these will be decided together as under.

7. Both sides examined one witness each. In his evidence the claimant Sri Mrinal Sahariah (W.W.1), narrated the
basic facts like his joining in the LICI at Mangaldoi as Financial Service Executive on 10.11.2008 on the basis of an
agreement for 3 years. This agreement was exhibited as Exhibit-1. Exhibit-2 is the copy of the letter of his appointment
wherein the details of the terms of selection and minimum business parameter etc. were mentioned. His joining report
was also exhibited as Exhibit-4. He further stated that on completion of 3 years of job contract successfully his contract
as Financial Service Executive was extended for one more year vide Exhibit-5 and Exhibit-5 specifically mentioned
the business parameter. It was also stated that on completion of extended 4™ year of his engagement the management
claimed that he could not achieve his target for the 3™ “*" quarter of the 4™ year. It was also stated that on scrutiny it
was found that one life was wrongly credited under the FSE Code of his own colleague and he made representation for
correction the same. He further claimed that on completion of 4™ year he was allowed to work with effect from
December,2012 to June,2013 but for this period he was not paid remuneration though the management accepted the
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premium collected and deposited by him to the management during that period. He exhibited certain documents.
Exhibit-9 and 10 specified the business procured by him during the quarter December,2012 to March 2013 & April
2013 to June,2013. Another document sought to be exhibited by him showing his attendance for the period
December,2012 to June, 2013 was objected by the management side. He further stated that the termination letter was
handed over to him in the month of August,2013 though the date therein was 16.02.2013.

8. He was cross-examined at length by the management side and it appeared that the engagement of the claimant in
terms of the agreement was not in dispute in this matter. The witness also admitted that there was no specific provision
in the agreements (Exhibit-2) and (Exhibit-5) that the management was bound to re-engage him. He further admitted
that his job was marketing assessment and dealing with Bank Outlets and clients. During cross-examination the
witness stated that on Exhibit-6 and Exhibit-7 there clearly appeared erasing of dates. Admittedly those documents
were submitted and exhibited by the witness himself. The witness however denied the suggestion that he had tempered
the aforesaid documents. During cross-examination he was also confronted with the copy of a document as Exhibit-A
which was a representation submitted by the witness on 15.2.2013 to the Sr. Divisional Manager, LICI whereupon his
signature is also exhibited as Exhibit-A(1). The witness also admitted that in Exhibit-8 the number of life and EFPI in
respect of the 2™ quarter of the 4™ year has been shown as 189 and Rs.822877/- respectively whereas in Exhibit-A the
number of life and EFPI in respect of the same quarter of the same year was shown as 190 and Rs.8.29/- lacs. He also
admitted that as per Exhibit-A the number of life and EFPI in respect of 3™ quarter of the 4™ year was 68 & Rs. 2.36
lakhs respectively though in Exhibit-8 (proved by the witness), business procured by him in the 3" quarter of the 4™
year was (the number of life and EFPI) were shown as 68 and Rs.2,55,000/-. The witness however denied the
management suggestion that Exhibit-8 was not issued by the management and he himself had manufactured the same.
He also admitted that in his evidence in-chief he mentioned that Exhibit-6 was his letter dated 09.02.2013 whereas
Exhibit-6 revealed that letter was dated 01.02.2013. He further admitted that in para-14 of his claim application he
mentioned that termination letter was issued on 16.02.2013 but in evidence-in-chief he stated that it was handed over to
him in the month of August,2013. The management suggestion was that the termination letter was issued to him on
16.02.2013. He also admitted that his contract for engagement was extended upto 4™ year and no further extension was
granted by the management. He however stated during cross-examination that after completion of his 4™ year he
continued to work. The witness also denied the management suggestion that the documents Exhibits-8, 9,10,11 and
12 were manufactured by him. He also admitted during the cross-examination that his job was mainly marketing and he
is bound to fulfill the target. He also stated during his cross-examination that due to his failure to fulfill the target for 3™
and 4™ quarter of his 4th year of service, his service was not continued by the management. He also stated that though
in his claim statement he mentioned that he was not paid remuneration for the month of December, 2012 but in reality
he has received his remuneration for the month of December,2012, which he mentioned in his evidence-in-chief.

9. Management side examined one Sri Prasanta Kumar Barman who was serving as Manager (Bank and Alternate
Channel), Life Insurance Corporation of India, Guwahati Division at the time of giving evidence. According to him the
Financial Service Executive are engaged by the LICI to canvass LICI business and their terms of appointment are
decided through an agreement with them. Their primary duty is to interact with the clients, visit Bank Branches and
outlets to canvass for new business for the Company but they are not subject to any direction from the Corporation as
to how and when they attend their client and visit Bank outlets. The witness further stated that the duty of the FSE is
one of promotional in nature by which he is supposed to promote the various products of the Company and they do not
receive any benefit like gratuity, bonus, Medical benefits and Pension etc which a regular employee is entitled to get.
The facts regarding engagement of the claimant in the LICI , Mangaldoi through an agreement are not in dispute in this
case. The witness further stated that if the Financial Service Executive failed to procure the stipulated minimum new
business in 2 successive quarters his engagement is terminated. He further stated that initially the claimant was engaged
through a contract for a period of 3 years from 2008 and later his engagement was extended by one more year. But in
the 3 and 4™ quarter of the 4™ year the claimant could not procure the stipulated new business and hence his
engagement was not extended after completion of the 4™ year. The witness further stated that the business procured by
the claimant after completion of the 4™ year with full knowledge that his contract had expired was completely illegal
and he illegally utilized his previous identity to procure business. He however stated that the LICI accepted those
business to protect its reputation and also to protect the interest of the policy holders and same could not be considered
to be a ground for his re-engagement.

10.  During cross examination he stated that he did not know whether the claimant was required to get 15 outlet but
was given 6 outlets for work. He also admitted that on 16.2.2013 by a letter the claimant was notified by the Chief
Manager ( MB & AC) that his engagement as FSE has been terminated by the competent authority with effect from
01.12.2012. The witness also admitted the document which was marked as Annexure-L and was exhibited by the
management witness as Exhibit-F. On perusal of the Exhibit-F it appears that the termination of the claimant as FSE
was noted down with effect from 01.12.2012 but was communicated to him vide letter dated 16.02.2013. The witness
also admitted that the claimant procured business for LICI till June, 2013 and the business procured by the claimant
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during the period December, 2012 to June, 2013 was accepted by the LICI in the interest of its reputation. The witness
also admitted that during that period from December, 2012 to June,2013 no remuneration was paid to the claimant.

11.  From the evidence of the parties, as discussed aforesaid, it appeared that the claimant was indeed engaged by the
management as Financial Service Executive for a period of three years through an agreement and there was a provision
that the period of engagement could be extended for further two years at the discretion of the management. From the
agreement (Ext 1), it was absolutely clear that the maximum period of engagement of the claimant could be five years
at the sole discretion of the management. It also clearly appeared that terms of engagement of the claimant was
extended for one more year with a rider that he would be obliged to procure a minimum amount of business for the
management. It also appeared from the evidence (including the documents) that the business procured by the claimant
during 3™ & 4™ quarters of 4™ year of his engagement was short of the stipulated target. Admittedly, his
engagement did not appear to be in the nature of a workman and was wholly guided by the agreements between the
claimant and the management. As per the original agreement he was engaged for 3 years with a provision for extension
for 2 more years at the discretion of the management. However, his engagement was extended for one year but on
completion of the 4™ year his engagement was not extended on the ground that he failed to achieve the business target.
Failure to achieve the business target was clearly proved. On careful perusal of the engagement contract (Ext 1) of the
claimant and his designation (Financial Service Executive) and subsequent extension for one year (Ext 5) revealed that
he could not be considered as a “workman” as per the provisions of sec 2(s) of the I. D. Act, 1947. He was virtually an
agent of the management to procure new business and terms of his engagement was clear that he was not engaged as a
“workman” within the meaning of Industrial Dispute Act, 1947. In view of this, the reference brought under Sub
Section (2) & (3) of Section 2A, Section 33C (2) of the Industrial Dispute Act, 1947 appears to be not maintainable.
The issues No.1 & 2 are decided accordingly. Since the claimant has been held to be not a workman of the LICI, he
clearly, appears to be not entitled to any relief under the provisions of Industrial Dispute Act, 1947. This reference
therefore, is not maintainable. However, certain points, raised by the claimant regarding non- payment of remuneration
for a certain period for which he actually continued to procure business for LICI may be a matter for adjudication and
the claimant, is at liberty to approach appropriate forum for decision on those points, if he so desire. Since the claimant
is held to be not a workman, this point cannot be adjudicated by this Tribunal.

12. Send the no relief Award to the Ministry as per procedure.
Given under my hand and seal of this Court on this 15™ day of November,2017 at Guwabhati.
MRINMOY KUMAR BHATTACHARIEE, Presiding Officer
T2 fEeett, 20 fE=R, 2017
13, 2897, 3TN foamg atfuf=m, 1947 (1947 1 14) &1 €91 17 & TR0 S5 WHR, Hag o,
. IR foRew fafiee & yauds & Hoag e o 397 HHAR & o, oqee ¥ ffde siwiftes fao § s<i=
THR AT AT o 5| =rErerd, S % geie (EeH WA 30/2014) Wi TRIRE ATl €, S HST TR h
01.12.2017 ! 9Tl g 1l

[E. T-29012/6/2014-3AE3R (TH) |
2l &. fewry, se) wfbaa

New Delhi, the 20th December, 2017

S.0. 2897.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 30/2014) of the Central Government Industrial Tribunal/Labour
Court, Jaipur now as shown in the Annexure, in the industrial dispute between the employers in relation to the
management of M/s. P.C. Bangur Minerals Limited and their workman, which was received by the Central Government
on 01.12.2017.

[No. L-29012/6/2014-IR (M)]
D. K. HIMANSHU, Under Secy.
gy
D WRBR AEe DT UG 5 T, TAYR
W SNIMEEN. Jadvor 4. 30 /2014
TRA YUY, YOI feHRY
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YHRRT | L- 29012/6/2014 -IR(M)  fes1id 02/04/2014

Shri Durgesh Kumar Kumawat & other,
C/o Mahamantri,
Pathar Khan kamgar Union,
Bengali Colony, Cantt.,
Kota (Rajasthan)

v/s

1.  The Manager,
M/s P.C. Bangur Minerals Ltd.,
Chechut Lime Stone Mines,
Tehsil - Ramganj Mandi,
Dist - Kota (Rajasthan)

areff & WS 4F D 8 W HAR faR — gsdide
JurEdl ® WH W S HUA Plell — YSAdhe
: e
fasiies = 30. 10. 2017

1. DT WER gRI 3Menfie faarg i ram 1947 & 9RT 10 SUERT 1 QWU (F) & 3r=<id
fai 02042014 & 3M<T 4§ UNT € & MIR W Ig YRV [RIFORAE Tg AR ¢ |
P ABR gRT U fare fr=taq 2 —

“Whether the action of the management of M/s P.C. Bangur Minerals Ltd., in terminating the
services of Shri Durgesh Kumar Kumawat S/o Shri Bhairulal and Shri Om Prakash Rathore
S/o Mangi Lal w.e.f. 08.11.2012 is legal and justified? What relief the workman are entitled
to?”

2. WIHT 3% doid H 3 T Al & ATAR SWHTT S g HAR HAET g A A%
AT Ud S iU g S AR AT SIS B B Hied: I8 © B S gie AR wEad
a%ﬁgr%rasszoosﬁ%@?(ﬁﬁ%)ﬁ%%ﬁaﬁﬂwmaﬁﬁgﬁﬂzmmsaﬁﬁgﬁa
qe} U (BeUR) & UG WR gs AT| 3NN HUF & b 9 S & I8l faA1d 8.11.2012 &1 o4
SYE BR B I AT a9 YA b ford AT & U 1230 IO BRI H geIrdT AT | HAADBITOT
DI I S B GHI HHG AMUBT H Al g T R W FEER B o T Faf
URH HIE U RORCR WR Ia- YA BR BWIER BRI S o | S1fd i FAR o &l IARER
W ERER B W 71 BR QA7 A SAS AT el T B T Td SHBI0 DI I Bl
I A T8 fBar T S/E a9 B AN B A I aqa A T8 e &k W fean
AT |

3. ST G a8 A AT RSP & I8 ATI2d JdHIe Dl BIeH SISl Y 3 W8
2, g s fauelt 7 sifyaor @r e R A form | sifeor 7 e 12.11.2012 @1 Um
TSR ST W éﬁaﬁwaﬁmﬁﬁwﬁ%aﬁs@wﬁmsﬁ?wwm
IR AT 81 fear| sdd arq AT 7 fdd 20.11.12 B S W oF & A= H Ruid &
Ay FRISTe & g8l AU SuRefd € weg FRsie 3 SuRerfd Ruie @1 o | |41 o) fear
3R SMAEHITUT B ST W o A W A IR AT SN BT BT IuRATT IR R FHER
&l PR AT 3R BT b “TAD! ST BRAT 81 DR oll, I W el AMRA" | SHBIT DT FSGL
g9 I SR RUIE @1 MRES TSI 1 A Ao gsT Sl Flord bl e 8 gl & |
FRIIST 9 gA®I W1 SIHEGTT $ Bls SaRk ol (Qd1| 39 YR 9 e 94 ST &1
e 8.11.2012 &1 &1 aral T 8, S 31y 7 |
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4. FFRTT T fFRASE B T8 W ST @ H 240 o T Hoy ifdd I db B fhar
.=

5. SIAETr &7 faarg Sienfie faare ™ 1947 @1 aRT 2 (BN3N) & =T "Bl @
aRHTST F 377 2 |

6. SIS o1 SIASITT BT ArB | el 99 & qd e faars A= 1947 &1 aRT
25 U6 & WIGEMl & JJAR Tdb A8 b1 Al T8l A1 3R 7 9 98l ¥ U A8 & AH
99 BT YA B [HAT| s9e AR Fass F SREIer @ Aled § Mdrel SN d gd
BeHl Bl garael W1 el faar & 3R 7 € <1 B1 Y o 2 |

7. TRIS® 7 SAETr 31 Al ¥ Mareq & qd feifiie fadae (@) A 1957 &
9 77 & Uraul @ TR aRSdT &I &1 UHeH W T8 fFAr 71 ST o e |
Tl ST & 9T SISO 9 SIS 3 $y Hffe Frioe & FEae 3 Hige vd dRikd
J| 39 UHR e 9 ST B dRe BH B M B RGN B TeR R A |
T 8, S enfies faare i< 1947 @1 9RT 25 S & UG &7 3rage T ¢ |

8. frm® 71 sfEmro & Al § Marel IM & 98 o Hfie dar # FfTd ) o 2,
IR AASTOT Bl S 8 FgR YaM T8l fhar &, S sfieiie fdare siRifrad 1947 @
YRT 25 T & UIGEHl @ 3faeedl g a7 Fared & 98§ “rfad oM agR” &) iRy
# Y armar 2

9. SRSV 7 RIS A 9RT WWHR §RT GHI FHI W GINT R[ATH 99 &% H HH daA
T TR Ui &Y off, 39 BRT A FRTSd T ARG BT AN W R W8 8 IR S
W TE o T 2

10.  ureft IR 9 RIS @ ReS TSISd §RT fQT® 19.12.2012 &1 U5 Woldx U5 Uit
% 3 a1 9 AT B TGS W S BT A DI, AT A FHC BN IR FeAH $H BTl D
T Bl BIRIATE! PR DI FAAT & Sl FRSIS BI U 81 11, Wy FrRisid o SIfHaTor
B ST W TEl o 3R 39 U @1 W BIg Sar W TR fear | i 7 weder @ o
I e & I8 fUse ol dqq dfed 9o fUsel o™l & der Jar 4 g9 Hiford
BHRIAT S a7 uredl e Bl st 9 el gabed Ud = <Irilfed Aeridl faamrn o |

1. Ifger & fowg Sae o fquer & do= 2 & fquel dxem= & greffror SfFe da9wrh &
¥U H TR ® UE W HRIRT 9 UG GF1 AT fGHTH 8.11.12 BT QIUSR 916 BRI UR 3T T
g PR QY| fuel I=mrr & e T80 © ud AR gRT SHel Mg @l e i
faforar et g1 20 g HAR A 1.11.08 TAT 20 AUBE AT 24.7.06 DI Y2H IR B
TR SURerT My o |

12, 3T @ & b fquer 3 urefivror &1 & wR a9 o =g &A1 23.11.12 U9 121242 &I
U3 WOl 9 AT fRA® 121212 &1 GRgGd 1@ 9 A9l T UF I U A 8 T o R @
IfRToT ST WR Ao T8 dic | faid 8.11.12 BT IREY W SRR HRa™ BT HAT UrRINTOr B
HTTG= BT & Hifh U DIg geaT 39 o yrefivror qer fauel & #wey &l gor |

13, UTIRTOT qorr fauer & 1= 919 Sffal Iad {Iar &I By fddre FEl 8T © e fuer |qq
I TAT I I G dedR 8l ® Ud fAld 221212 B A HEAD 9 YA, DT b
|HeT YIIRTOT 1 B UR SURT B TAT IHIAT da Al Y 11—12 Bl G99 Bl Hrgierd |
AR U B & foy JRaa far o, ot e & ggaem 9 9 1 ) SuRed i |
YA UG B B SURT AR | rRITor BT w1 |l =AcH da= q & aa- eI =8l fdar
AT 2| fauer gRT refiTor BI eHH @l ar A T B |

14. e 23.11.12 & wdlror @afddrd wu 9 fauer 9 & R 9 & U o= 39 &1 yHI0T
forar oy gredfforor 1 o9 & gvhR &) fear o) wefiror &1 woF Tad ® f fAdTe 29.11.12 @1
BRI R IURART < T d S= d W SURAMT o & 791 &= foar war| wrefiror 9 feedy
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q9 # 240 3T | W1 IV e fae1 wrd F1 fhar g | uredivor @1 arg ey 2 (3Man) uRfr #
E ST § Rifdh 2 B S ¥ 1 TSI AT Ud ORI 25 UG & Uifderd urefiror & Amel |
o T8 B & weiher @ e | 9 gern wan, saferw Aifed <9 @ smavaddr T ot
IIIRTOT W BRI WR M g% R AT Ud IRIF & 98 H MR fduel & Mg R A B
q Py

I

R FE AR | 39 bR fquer & fawg o1 25 S, 25 TI Ud fH 77 & Soeiod @l
AMET el g1 § Pl A UG AR 8l 81 & | Weiirol &1 fauer gR1 & 1 &H

B fear | Al & favg Uk Stard H e M SmeRl R Uiy @ i wiks @l
oIy |

15. fqueg & a9 & favg I Ul o IR U B IS & HAF B g B 8 Ua
SaE H Ud B Pl SRABR fBAT 2| STagererdrd & wod & FHdE # AT | e
Hord f5d 7|

16. SN e FAR HAG UG &1 AHUBRT S 7 MBI & AT H AU—u5 URIa fbar
3R 31 GIRT FAR BT URTIRIET BT T | 37 AUDBIT SIS Bl Uioienn offad 389 & IRM
UEPRI &b HeY G PR DI Al T gs | D 301017 B Ald IA<TAd H USHBRI
A UK fHar f5ae smeR wR el @1 A1t w1 FRaRer fear war | g feAfed
30.10.17 fr=faq & —

HHeT Dol WRBR D ATITDROT G 579 RTAT SIAYR (]791.)
qre Hear Woiarg.dl 30/2014
g AR AT I gAM WAL e HRe

I EAT 3rdrs uiRd fhd & 8q

AEIed,

SURIFT aTe AFHR ST & el TGN BT i 8.11.12 & WaWfad & FF H i 2 |
fqueflt 9 Sare uwga PR e fear € b urediror 9 f&F1® 8.11.12 I qMUsR ygard &R WR
3T g7 &R e |

yreffaror fauell wverm # Qfiep a9 WX BRIRG o | Urefl ST HAR 9 Huerer | fqual & wrelAr
D & fF 9 FEehar &1 ared § 9 T RN A 9 & e @red 2 | weft 9 fdee feer @
6 ITBT S IHMIT YIAH © 98 So faal (adl S JT T 3416 8.11.12 A A1 &6 30.10.
17 T DI Blg ML DI AR TE H7T 9 8 918 GAT 30 /14 H UK Fold TR F1 T |

fauell = ureff @1 i R AR &) ol fomn 2 & uell &1 St B8 81112 | Yd &1 Big
BT T ST YD BT 40,000 & T G BT 20,000 FUI & SH I8 & o | TAT I R A q@

BT qifd T3 Fgfed omel & 9 & d e @R < T 8.41.12 ¥ IS & B S A /
IR JaT @ FRRaT s & IS A TRl S|

SIFl UeT Sad AT I YTl © | 37 39 URUTT BT AHeidr IfdTe UIRd BRT BT 5H B |

I faged T et
BRIER ISy SN

(S=qafg) fadi® 30.10.17 RIEEEaN
PEESEY 30.10.17

EEIER USRI e

EXER g IIHYDTY]
30.10.17
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17.  GASAH & AER WR Wil B ATl BT FRART B 8Y =1 arraer uilRa fobar m —
30.10.2017 EICRSCEG

3ITST YAl dldh Jarerd H UKJd 8% | PR @ W | Iwauel & fagr ufafifa SufRerd
g1 o S e AR SR UGy SR SuRerd B faue @ % ¥ s gca R
TgEd IURT T |

UETHRI §IRT g™l Y [hIT TAT| Folg d1 A SHIUET Bl UgHR gls Ud qosil
T | UEBRI - GASAHI ST BRAT IR BT | Jae o WibR fhar g & et o1 fofey
A dF 3T & =R QAT PHARRIT /MO Bl GASAMT H A =R BT I BRI
Td S W H g T FYfad R k9 ol | ug W weHld ueeRi H 9+l fd wmeifrer iR
3T RIATH ol (wage) UTa Nl | Fererr faA1fhd 30.10.17 Tare &1 372 8N |

18.  =IEA gg UNd K &1 Sk Sad USR e Srar 7 dde aggar uiid fdmar
S B

WA qrvey, Weri= Sifeery

¢ feeeft, 20 fEmwr, 2017

WA, 2898, 3Eifieh foamg il em, 1947 (1947 &1 14) &1 &R 17 & IFFE0T § Sl WHRN Hod
fegea Ugiferaw waieF fafide & yduds & deg Fasel 3k S& wusRl & o, sey ¥ ffe sieifis fomr
o ®=g TR s e Te o8 Ao, SR & due (Hed WE M 22/2012) S YHINE wid ®, S
FT WHR 1 07.12.2017 =l HTd g7 M|

[E. Ta-30012/5/2012-3AE3R (TH) |
2l &, fewry, star wfam

New Delhi, the 20th December, 2017

S.0. 2898.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 22/2012) of the Central Government Industrial Tribunal/Labour
Court, Hyderabad now as shown in the Annexure, in the industrial dispute between the employers in relation to the
management of M/s. Hindustan Petroleum Corporation Limited and their workman, which was received by the Central
Government on 07.12.2017.

[No. L-30012/5/2012-IR (M)]
D. K. HIMANSHU, Under Secy.
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT AT
HYDERABAD

Present : Sri Muralidhar Pradhan, Presiding Officer
Dated : the 7th day of November, 2017
INDUSTRIAL DISPUTE No. 22/2012
Between:

Sri Degala Ramu,

D.No0.36-92-234,

ASR Nagar, Burma Camp,

Kancharapalem (Post)

Visakhapatnam-530008 ...Petitioner

AND
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1. The Executive Director/Director-Marketing,
HPCL, Headquarters Office,
Petroleum House, 17, Jamshed;ji Tata Road,
Mumbai - 400020

2. The General Manager,
BU SZ, HPCL, South Zone,
Post Box No0.3045,
Gandhi Irwin Road,
Egmore, Chennai — 600 008

3. The Chief Installation Manager,
HPCL, Visakha Terminal,
PB No.1106, Malkapuram,

Visakhapatnam — 530 011 ...Respondents
Appearances :
For the Petitioner : M/s. G.V.L.N. Murthy & M. Govind, Advocates
For the Respondent : M/s. M. Ravindranath Reddy & B. Sri Narayana, Advocates
AWARD

The Government of India, Ministry of Labour by its order No. L-30012/ 5/2012-IR(M) dated 4.6.2012 referred the
following dispute under section 10(1)(d) of the I.D. Act, 1947 requiring this forum to decide the question:

SCHEDULE

“Whether the action of the management of Hindustan Petroleum Corporation Limited, Visakha Terminal,
Visakhapatnam in dismissing the services of Shri Degala Ramu, Ex-Filler vide order dated 2.3.2010 is legal
and justified? What relief the workman is entitled to?”

On receipt of the reference this Tribunal has registered and numbered the reference as I.D. No. 22/2012 and
issued notices to both the workman and the management. They both appeared before the court and engaged their
respective counsels with the leave of the court and consent of either party.

2. The averments made in the claim statement in brief are as follows:

The Petitioner was appointed in the Respondents’ corporation on 6.11.1987 and since then he worked to the
utmost satisfaction of his superiors till his dismissal from service with effect from 2.3.2010. It is stated that while the
Petitioner was working as a Filler, the third Respondent has issued proceedings suspending his services with immediate
effect on the allegation that “information was received by the Executive Operating Officer (Planning) Sri V.
Chandrasekhar that Tank Truck No.AP 31 U 2529 was loaded under Product Delivery Report (PDR) No.7006225 R1
with “excess product” and was about to leave the terminal.” The above PDR number is incorrect and the correct No.
is 70059609 as per the records. Though the alleged incident allegedly occurred on 22.8.2007, no opportunity was given
to the Petitioner to explain the facts and he was suspended on 10.9.2007 followed by charge sheet dated 17.10.2007.
The Petitioner submitted his explanation denying all the charges explaining all the aspects in detail with respect to his
duties and the duties of other officers involved in the process of filling and delivery of commodities. One domestic
enquiry was ordered by the 2" Respondent without considering the explanation of the Petitioner. The Enquiry Officer
acted biasedly during the enquiry proceeding, and submitted his report biasedly. He purposefully ignored some
documentary evidence which is in favour of the Petitioner and as per his report 1% charge was not proved. Without
application of mind, the 2™ Respondent dismissed the services of the Petitioner vide order dated 2.3.2010. On the date
of the alleged incident i.e., on 22.8.2007, after completion of day’s duty, the Petitioner left the office by 16.30 hrs,
before his leaving the office he was verbally asked to narrate the facts regarding the loading T.T. and accordingly he
has submitted the same. But detection of excess load was not done in his presence, nor his explanation was called for.
All the officers who signed in the inspection report were not physically present at the time of detection, assessment and
unloading the alleged excess product load, which is a daily, mandatory practice to note the opening and closing
reading from the storage tanks. On 22.8.2007, the Petitioner was posted to fill the TTs from ST No.HSD 291 as per
the invoice. The “excess report” for that day prepared by Sri P. B. Murali Krishna, CIM does not show any variation
from which it is clearly evident that there is no possibility of excess loading by the Petitioner in any TT, particularly in
TT No.AP 31 U 2529. This aspect was ignored by the Enquiry Officer. In the enquiry the Ramp Officer to whom
power was given by the Respondents had clearly and categorically stated that when he has checked the T.T., with dip
rod, it was found OK and no excess product was filled. The procedure in vogue is as follows: the TT after necessary
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examination will be placed on one of the ramps. The filler like the Petitioner sits in between two ramps and operates
two taps levers on either side with his two hands. The driver/cleaner of the vehicle stands on top of the Tanker and
asks the filler to close the tap when the tank is filled to the approximate level. The filler does not contain any apparatus
(flow meter) for measuring the quantity. After filling, the Ramp Officer checks the quality as well as quantity with dip
rod and confirms the quantity and passes the invoice and the tanker will be allowed to leave the ramp in his presence.
It is clear that the Petitioner is not at all concerned with the variation of quantity loaded into the tank for which he can
not be penalised.  Hence, the termination of the Petitioner is unfair, unreasonable, arbitrary and in violation of the
principles of natural justice. Therefore, it is prayed that the suspension order dated 10.9.2007 of the 3" Respondent and
dismissal order dated 2.3.2010 of the 2" Respondent be set aside and direct the Respondents  to reinstate the Petitioner
into service with retrospective effect, full back wages and grant all other consequential benefits.

3. Respondents filed their counter with the averments in brief as follows:

It is submitted that the Petitioner during the relevant period, was working as Tank Truck Filler in Visakh
Terminal. While he was on duty on 22.8.2007 in General Shift commencing from 08.00 hrs to 16.30 hrs, Sri V.
Chandrasekhar, Executive Operations Officer (Planning) received a phone call that Tank Truck bearing No.AP 31U
2529 was loaded with excess product and was about to leave the terminal premises. Then he immediately informed
the security to inform as and when the said truck approaches for sealing/locking. When the said truck arrived, he
conducted surprise check and found the truck was filled up to the brim level in all the four compartments. The same
was appraised to the Chief Installation Manager, Visakha Terminal who appointed a team comprising of said V.
Chandrasekhar, B.V. Rao, Sr. Manager-Installation and Shri D.V.R.S. Rama Rao, Manager — Installation to take charge
of the truck and check once again the excess quantity filled. Accordingly, it was checked in presence of the Petitioner
and it was found loaded upto the brim in all the four compartments of the said truck to the tune of 5840 litres of HSD.
In view of the seriousness and gravity of the acts committed by the Petitioner he was placed under suspension under
clause 32(4)(a) of the Certified Standing Orders applicable to him with immediate effect by the 3" Respondent vide
proceedings dated 10.9.2007. The Petitioner submitted his explanation which was found unsatisfactory and an enquiry
was ordered and duly conducted. During the course of enquiry the Presenting officer examined 6 witnesses, marked
11 documents on behalf of the management. The Petitioner examined Sri G.G. Venkateswarlu, Loco Operator, on his
behalf. That the Petitioner participated in the enquiry proceeding and the witnesses examined on behalf of the
management were duly cross-examined. The Enquiry Officer submitted his report holding the Petitioner as guilty of
the charges under clause 31.4 of the certified Standing Orders. Then the 2" Respondent imposed the punishment of
dismissal from the services of the corporation on the Petitioner in terms of Clause 31(1)(g) of the Certified Standing
Orders applicable to him vide proceedings dated 2.3.2010. He was given fair opportunity to show-cause against the
dismissal order. Hence, he is not entitled to get any relief as prayed for and the reference be ordered in negative.

4. None disputed about the validity of the domestic enquiry conducted in this case and, as such, in the
circumstances, it is held that the domestic enquiry conducted in the present dispute is legal and valid vide order dated
12.11.2013.

5. Both the parties have advanced their arguments under Sec.11(A) of the Industrial Disputes Act, 1947, in
support of their claim.
6. In view of the above facts, the points for determination are:

L Whether the action of the management of HPCL, Visakhapatnam in dismissing the services of Shri

Degala Ramu, Ex-Filler vide order dated 2.3.2010 is legal and justified?
II. Whether the Petitioner is entitled for reinstatement into service?
1. If not, to what other relief he is entitled?

7. The Learned Counsel appearing on behalf of the Petitioner contended that the Petitioner was appointed under
the Respondent management on 6.11.1987 and worked to the utmost satisfaction of his superiors till 2.3.2010. While
he was working as a Filler, the third Respondent issued proceedings suspending his services with immediate effect on
the allegation that “information was received by the Executive Operating Officer (Planning) Sri V. Chandrasekhar that
Tank Truck No.AP 31 U 2529 was loaded under Product Delivery Report (PDR) No.7006225 R1 with “excess
product” and was about to leave the terminal.” The above PDR number is incorrect and the correct No. is 7005969 as
per the records. Basing on such allegation the Petitioner submitted his show-cause and thereafter an enquiry was
conducted and in the enquiry though the allegation not proved he was found guilty of the charges on probability and
circumstances, the 2™ Respondent dismissed the services of the Petitioner vide order dated 2.3.2010. It is also
contended that on the date of the alleged incident i.e., on 22.8.2007, after completion of day’s duty, the Petitioner left
the office by 16.30 hrs, before his leaving the office he was verbally asked to narrate the facts regarding loading of the
T.T. and accordingly he has submitted the same. Even though detection of excess loading was done but such detection
of excess load was not done in his presence, nor his explanation was called for. The officers who detected the excess
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loading not prepared the report in his presence on 22.8.2007. In fact, on 22.8.2007, the Petitioner was posted to fill
the TTs from ST No.HSD 291 as per the invoice. The “excess report” for that day prepared by Sri P. B. Murali
Krishna, CIM does not show any variation from which it is clearly evident that there is no possibility of excess loading
by the Petitioner in any TT, particularly in TT No.AP 31 U 2529. But this aspect was not reflected by the Enquiry
Officer in his report.  During the enquiry the Ramp officer who had been given power to verify and check, has
categorically stated that when he checked the T.T., with dip rod, it was found OK and no excess product was filled.
More over, the TT after necessary examination will be placed on one of the ramps. The filler like the Petitioner sits in
between two ramps and operates two taps levers on either side with his two hands. The driver/cleaner of the vehicle
stands on the top of the Tanker and asks the filler to close the tap when the tank is filled to the approximate level. The
filler does not contain any apparatus (flow meter) for measuring the quantity. After filling, the Ramp Officer checks
the quality as well as the quantity with dip rod and confirms the quantity and passes the invoice and the tanker will be
allowed to leave the ramp in his presence. It is clear that the Petitioner is not at all concerned with the variation of
quantity loaded into the tank but for this allegation the punishment imposed on the Petitioner is quite illegal. =~ The
termination order passed by Respondent No.2 against the Petitioner is unfair, unreasonable, arbitrary and in violation
of the principles of natural justice.

8. On the other hand the Learned Counsel appearing on behalf of the Respondents contended that on 22.8.2007
while the Petitioner was on duty in General Shift commencing from 08.00 hrs to 16.30 hrs, Sri V. Chandrasekhar,
Executive Operations Officer (Planning) received a phone call to the effect that Tank Truck bearing No.AP 31U 2529
was loaded with excess product and was about to leave the terminal premises. There after he immediately informed
the security to intimate as and when the said truck approaches for sealing/locking. When the said truck arrived, he
conducted surprise check and found the truck was filled up to the brim level in all the four compartments. The same
was appraised to the Chief Installation Manager, Visakha Terminal who immediately appointed a team comprising of
said V. Chandrasekhar, B.V. Rao, Sr. Manager-Installation and Shri D.V.R.S. Rama Rao, Manager — Installation to
take charge of the Tank truck and check once again the excess quantity filled. Accordingly, it was checked in presence
of the Petitioner and it was found loaded upto the brim in all the four compartments of the said truck to the tune of 5840
litres of HSD.  After receipt of the report considering the gravity of the offence committed by the Petitioner he was
placed under suspension under clause 32(4)(a) of the Certified Standing Orders applicable to him with immediate effect
calling upon the Petitioner to submit his explanation. The Petitioner submitted his explanation pleading innocence,
which was found unsatisfactory and accordingly an enquiry was ordered, and duly conducted. During the course of
enquiry the Presenting officer examined 6 (six) witnesses, marked 11 (eleven) documents on behalf of the
management. The Petitioner examined Sri G.G. Venkateswarlu, Loco Operator, on his behalf. The Petitioner
participated in the enquiry proceeding and the witnesses examined on behalf of the management were duly cross-
examined. The Enquiry Officer submitted his report holding the Petitioner as guilty of the charges under clause 31.4 of
the certified Standing Orders. Thereafter, 2" Respondent imposed the punishment of dismissal from services. The
Petitioner was given fair opportunity to file show-cause against the dismissal order. Even though the Petitioner
submitted his explanation, it was not accepted and the Petitioner was dismissed from services. The Petitioner has been
rightly dismissed from service and he is not entitled to get any relief.

9. On consideration of the rival contentions of both the sides, and on perusal of the materials available on record, it
is seen that the Enquiry Officer conducted the enquiry holding the Petitioner as guilty of the charges on the ground of
probability and circumstances. The guilty of the Petitioner has been proved basing on circumstances and probability.
But the guilty of the Petitioner should be proved beyond all reasonable doubt. One can not be held guilty only basing
on probability and circumstances. It is alleged that the Petitioner told the crew to fill the truck with excess product and
money could be transacted later on outside the premises, but, there is no cogent evidence available against the
Petitioner to show in which manner such type of conversation and transaction was made. In absence of any cogent
evidence it can not be stated that the Petitioner has done the excess filling of product. Furthermore, the filling is
alleged to have been done in presence of the Driver and the Cleaner of the T.T. But during the course of enquiry
though both of them has been examined but they have not supported the allegation of the Management, even they have
failed to identify the Petitioner when they were called upon to identify. Both the witnesses are even unable to
remember the incident. At the time of filling only the Driver and Cleaner were present. Both of them are the material
witnesses for the moment. But, none of the witnesses have seen the excess loading done by the Petitioner. When there
is no direct evidence available against the Petitioner only basing on surmise, it can not be stated that the Petitioner has
done the excess loading.  Further more, admittedly at the time of filling the flou meters was not visible to the filler
from the operating place and as such it was not working. Moreover, the Tank Truck loading Ramp Officer (TT LRO)
being the superior officer was present at the time of filling of the TT by the filler with the help of the crew and in his
presence the TT is to be filled up. When there was excess loading of the TT how the TTLR was not vigilant and not
responsible for it and he has shifted his responsibility on the filler to get rid of the charges. The Petitioner being a
lower grade employee has been held responsible. When there is no cogent evidence available against him, the guilty
of the Petitioner has been proved only on consideration of probability and circumstances and basing on such
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probability, the main charge has been proved and the Enquiry Officer has also stated that other connected charges are
inter-alia found proved. All the charges should be proved independently. More over, one can not be punished only on
consideration of probability and circumstances. The charges are to be proved beyond of all reasonable doubt. In the
instant case, only basing on the probability and circumstances, the Petitioner has been found guilty which is not
tenable in the eye of Law and basing on such findings of the Enquiry Officer, the Management of HPCL,
Visakhapatnam has dismissed the Petitioner from the services and such dismissal order dated 2.3.2010 is not legal and
justified.
This Point No.I is answered accordingly.

10.  Point No.II: In view of the aforesaid findings given in Point No.I, the Petitioner is entitled for
reinstatement into service and he is entitled for the benefits as prayed for.

This Point No.Il is answered accordingly.
RESULT:
In the result, the reference is ordered as follows:

The action of the management of HPCL, Visakhapatnam in dismissing the services of Shri Degala Ramu, Ex-
Filler vide order dated 2.3.2010 is not legal and justified. The Petitioner is entitled to be reinstated into service. The
Respondent is directed to reinstate the Petitioner into service with 50% back wages, continuity of service and all other
consequential benefits.

Award passed accordingly. Transmit.

Typed to my dictation by Smt. P. Phani Gowri, Personal Assistant and corrected by me on this the 7" day of
November, 2017.

MURALIDHAR PRADHAN, Presiding Officer
Appendix of evidence
Witnesses examined for the Petitioner Witnesses examined for the Respondent
NIL NIL
Documents marked for the Petitioner
NIL
Documents marked for the Respondent
NIL

¢ feeedt, 20 fegwr, 2017

WA, 2899, 3MEfier faa eifuf@m, 1947 (1947 &1 14) &1 €90 17 & ST § S5 WHR
Tod aRdtg e w0 & geeds & dog el iR ST wHeRl @ W, orqey ¥ e siifie faa o
e TR A STl o 99 <o, SSUeE % Tue (Hed WE 49/2014) 1 YR Tl 7, S b
TR T 01.12.2017 T YT T M|

[E. TA-17012/32/2013-3TE3R (TH) ]
<l &, fewry, stR wfaa

New Delhi, the 20th December, 2017

S.0. 2899.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 49/2014) of the Central Government Industrial Tribunal/Labour
Court, Hyderabad now as shown in the Annexure, in the industrial dispute between the employers in relation to the
management of M/s. Life Insurance Corporation of India and their workman, which was received by the Central
Government on 01.12.2017.

[No. L-17012/32/2013-IR (M)]
D. K. HIMANSHU, Under Secy.
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ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT AT
HYDERABAD

Present : Sri Muralidhar Pradhan, Presiding Officer
Dated : the 9th day of October, 2017
INDUSTRIAL DISPUTE No. 49/2014
Between:

Sri Ch. Venkateswara Rao,

S/o Polaiah,

Indira Yanadi Colony,

Behind Taluka Office,

Repalle — 522265, Guntur District ...Petitioner

AND

1. The Sr. Divisional Manager,
LIC of India, Divisional Office,
Kenndy Road, Machilipatnam.

2. The Divisional Manager,
LIC of India, Repalle Branch,

Repalle, Guntur district. ...Respondents
Appearances :
For the Petitioner : None
For the Respondent : Representative
AWARD

The Government of India, Ministry of Labour by its order No. L- 17012/32/ 2013-IR(M) dated 5.3.2014 referred
the following dispute under section 10(1)(d) of the I.D. Act, 1947 for adjudication to this Tribunal between the
management of LIC of India, and their workman. The reference is,

SCHEDULE

“Whether the removal from service of Shri Ch. Venkateswara Rao, Ex-Temp. Class-IV, LIC of India, Repalle
Branch w.e.f. 28.1.2013 is justified or not? If not, what relief the workman is entitled to?”

The reference is numbered in this Tribunal as I.D. No. 49/2014 and notices were issued to the parties concerned.
2. The case was posted for filing of claim statement and documents by the Petitioner.

3. But, inspite of repeated calls, the Petitioner did not turn up. Several opportunities have been given to the
Petitioner to attend the court to prosecute his case. But the Petitioner failed to attend this Tribunal which clearly
indicates that perhaps the dispute of the Petitioner has already been settled and the Petitioner has nothing to raise any
claim. Hence, a ‘No dispute’ award is passed.

Award is passed accordingly. Transmit.

Typed to my dictation by Smt. P. Phani Gowri, Personal Assistant, corrected by me on this the g day of
October, 2017.

MURALIDHAR PRADHAN, Presiding Officer
Appendix of evidence
Witnesses examined for the Petitioner Witnesses examined for the Respondent
NIL NIL
Documents marked for the Petitioner
NIL
Documents marked for the Respondent
NIL
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¢ feeedt, 20 fegwr, 2017

WA, 2900.—3fEfies faar eifuf@m, 1947 (1947 &1 14) &1 97 17 & TR d H=E WHR
e At Sftee de T % geeds & Heag FEsnl iR ST wHeRl ® |, sy § e sieifies faear §
H1d TR SAEfieh AR Td SW AEeE-2, gEE % gEe (e WE 35/2009) whi YR el ®, S b
TR I 07.12.2017 Tl YT 2T 2|

[H. TA-17011/11/2008-2TE=TR (TH) ]
<l &, fewry, sTR wfaa

New Delhi, the 20th December, 2017

S.0. 2900.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 35/2009) of the Central Government Industrial Tribunal/Labour
Court-2, Mumbai now as shown in the Annexure, in the industrial dispute between the employers in relation to the
management of M/s. Life Insurance Corporation of India and their workman, which was received by the Central
Government on 07.12.2017.

[No. L-17011/11/2008-IR (M)]
D. K. HIMANSHU, Under Secy.
ANNEXURE
BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL NO. 2, MUMBAI
PRESENT : M.V. DESHPANDE, Presiding Officer
REFERENCE NO. CGIT-2/35 of 2009
EMPLOYERS IN RELATION TO THE MANAGEMENT OF
LIFE INSURANCE CORPORATION OF INDIA

The Sr. Divisional Manager

LIC of India, Mumbai Division-I
Yogashema

Jeevan Beema Marg,
Mumbai-400 021.

AND
THEIR WORKMEN

The General Secretary
Rashtriya Bima Karmachari Union
98/1, Belgrami Road

Kurla (W)

Mumbai-400 070.

APPEARANCES :

FOR THE EMPLOYER : Mr. M.V. Damle, Advocate.
FOR THE WORKMEN : Ms.Kunda Samant, Advocate.

Mumbai, dated the 26" September, 2017.\
AWARD PART-II

The Government of India, Ministry of Labour & Employment by its Order No.L-17011 / 11 /2008-IR (M), dated
23.03.2009 in exercise of the powers conferred by clause (d) of sub-section (1) and sub-section 2 (A) of Section 10 of
the Industrial Disputes Act, 1947 have referred the following industrial dispute to this Tribunal for adjudication:

“Whether the action of the management of LIC of India, MDO-I, Mumbai by reducing the basic pay by five
stages permanently in time scale in respect of Shri B.R. Pai is justified? What relief the workman Shri B.R.
Puai is entitled to?”

2. After receipt of the reference, notices were issued to both the parties. In response to the notice, second party
union has filed its statement of claim at Ex-3. According to the union, its member Shri Baba Ramchandra Pai was
appointed as Typist in 1974. He served for more than 33 years and he is working as H.G.A. and was getting successive
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promotions throughout. His service was unblemished. One Shri Ajay Vaish a policy holder bearing n0.73662727 has
deposited a cheque of Rs.3911/- by way of yearly instalment of his policy. The said cheque was adjusted against the
policy of the workman bearing no.900196220 for his instalment of March 2001. Another cheque deposited by
Mr. Ajay Vaish through his agent Mr.Mayur Kapadia of Rs.4280/- for his policy. Instead of his policy it is alleged that
the said cheque was adjusted against the LIC policy of wife of the workman. It is alleged that the workman has also
claimed income tax deductions of the said amount for the respective years. Therefore the officials of the first party
alleged that, the policy numbers written at the rear side of the cheques were forged and changed by the workman.
Therefore the workman was charge-sheeted for the alleged fraud and forgery.

3. The first party appointed Inquiry Officer and Presenting Officer. The 1.O. was bias. Mr. Vaish has deposited
the two cheques against his policy through his agent Mr. Mayur Kapadia. They are relevant witnesses, however they
were not examined in the inquiry proceeding. They were not made available for cross examination. No opportunity
was given to the workman to defend himself. The principles of natural justice were not followed in the inquiry
proceeding. The Inquiry Officer held the workman guilty. The findings of the Inquiry officer are perverse. On the
basis of inquiry report, the disciplinary authority has imposed punishment of reduction in basic pay of the workman by
five stages permanently. The disciplinary authority ignored the representation of the workman submitted to them. The
appeal of the workman was also dismissed. Therefore the union has raised industrial dispute before the ALC (C). As
conciliation failed, on the report of ALC (C), the Central Labour Ministry sent the reference to this Tribunal. The
union therefore prays that the punishment be set aside and first party be directed to restore the basic pay with
retrospective effect and consequential benefits and also prays for direction to pay arrears of the deducted amount with
interest @ 18 % p. a. and also prays for order to pay compensation to the workman with heavy cost of the proceeding.

4. The first party management resisted the statement of claim vide their written statement at Ex-6. According to
them workman Shri Pai was working as H.G.A. in Branch 901 under Mumbai Division. His LIC policy was bearing
n0.900196620. The premium of Rs.3911/- was due and payable for the month March, 2001. A customer, Mr. Ajay
Vaish had to pay his insurance premium of his policy n0.73662727. Thus he had drawn a cheque bearing no.365593
dated 14/03/2001 on Punjab National Bank, Juhu Scheme, Vile Parle (W), Mumbai and sent the same to LIC branch
No. 901, through his agent Shri. Mayur Kapadia. The policy no. was written on the reverse side of the cheque.
However the number was changed from 73662727 to 900196620 which is pertaining to workman Mr. Pai. Workman
Mr. Pai also claimed income tax rebate on the said fraudulent payments of renewal premium in the financial year 2000-
2001. Similarly another cheque of Shri Vaish for an amount of Rs.4168/- for premium due on August 1997 was found
to have been adjusted towards the premium of policy no.900189392 which is the policy of Smt. Sunanda Pai, wife of
the workman. The said cheque was deposited by Shri Ajay Vaish for his policy no.73662727 and the said number was
written at the rear side of the cheque which was forged and changed to 900189392. The workman had forged the
policy numbers on both the cheques and ultimately both these cheques were credited in the account of workman and his
wife respectively. Therefore workman was charge-sheeted for the alleged misconduct. Inquiry Officer was appointed.
He conducted the inquiry. Full opportunity was given to the workman to defend himself. He cross examined the
witnesses of management. He was also given an opportunity to lead his own evidence.

5. After hearing both the parties, the Inquiry Officer held the workman guilty for the charges levelled against him.
The inquiry was conducted after giving sufficient and fair opportunity to the workman to defend himself. He was also
allowed to appoint defence representative. The inquiry was conducted in accordance with the principles of natural
justice. As workman was held guilty for serious charges, the management instead of dismissing the workman from
services took lenient view and reduced his pay by five stages permanently. The inquiry was fair and proper. Findings
of the Inquiry Officer are not perverse. Therefore the first party prays that the reference deserves to be dismissed.

6. As per the Award Part — I passed by this tribunal the enquiry held is fair & proper and the findings of the
Enquiry officer are held not perverse. Thereafter the parties led evidence. I have also heard the arguments of both the
parties.

7. Following issues were framed at Ex.8A. I reproduce the issue Nos. 2, 3 & 4 and my findings thereon for the
reasons to follow are as under.

Sr. Issues Findings
No.
2. Whether the punishment of reducing the basic | Yes.

pay of the said employee by 5 stages
permanently in time scale is adequate ?

3. Whether the employee Mr. B.R. Pai is entitled | No.
to any relief ?

4. What order ? As per final order
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REASONS
Issue No. 2 :

8. Learned Counsel for the second party workman submitted that the punishment imposed is shockingly dis-
proportionate because stagnation increments were already granted but revoked against the staff regulation No.39 (d)
Co-circular No. PER/ER/AG-364 dated 26.8.97. He submits that penalty reduction in basic pay in terms of Regulation
39 is to be imposed in the time scale only therefore stagnation increment, graduation allowance, fixed personal
allowance once granted cannot be withdrawn to give effect to the penalty imposed in Regulation 39. With this the
submission is that due to drastic punishment, he took voluntarily retirement on 1.11.2010.

9. In this respect if we see the evidence of concerned workman, he admits in his cross examination that his normal
date of retirement is 31.12.2011 and he has taken the voluntarily retirement w.e.f. 1.11.2010. He then admits in his
cross examination that in his application for retirement, he has mentioned that he was giving that application due to
unavoidable circumstances in family and personal life. It is clear therefore that in his application for retirement he has
not mentioned that the reason beyond his retirement was depression due to drastic punishment. It cannot be accepted
therefore that he took the retirement on account of depression due to drastic punishment. The question therefore creeps
in whether the punishment imposed by the management by reducing the basic pay by the stages permanently in time
scale in respect of the concerned workman is justified or not ?

10.  So far the legal position is concerned, the court would not interfere with the administrative decision unless it
was illegal or suffered from procedural impropriety or irrational in the sense it was outrageous, defiance of logic or
moral standards. It is held in the decision in case of Domoh Panna Sagar Rural Rational Bank & Ors V/S. Munnalal
Jain CA No. 8258 of 2004 [SC] that

“Unless the punishment imposed by the Disciplinary Authority or the Appellate Authority shocks the
conscience of the Court/Tribunal, there is no scope for interference. Further to shorten litigations it may, in
exceptional and rate cases, impose appropriate punishment by recording cogent reasons in support thereof.
In a normal course if the punishment imposed is shockingly disproportionate it would be appropriate to direct
the Disciplinary Authority or the Appellate Authority to reconsider the penalty imposed.”

11.  The scope of judicial review is also limited to the deficiency of decision making process and not the decision. It
is therefore necessary to see whether the order of disciplinary authority imposing the punishment by reducing basic pay
by the stages permanently in the time scale is shockingly disproportionate.

12. AT the first blush, I would observe that as per the observations of this tribunal in Part — I Award it is clear that
there is evidence to show that the cheques of Mr. Vaish were credited against the life policies of concerned workman
and his wife. Both the cheques were issued by Mr. Ajay Vaish drawn on his account maintained in Punjab National
Bank. Policy numbers of the life policy of Mr. Vaish were changed and the numbers of the policies of the workman
and his wife were written by forging the original numbers. These observations are based on documents such as entries
of cheques of Mr. Vaish credit against the policies of workman and his wife respectively. It cannot be said therefore
that the disciplinary authority has given disproportionate punishment for no fault of concerned workman when infact it
was admitted by him in his cross examination that the opportunity was not denied to him to disprove such documents
which are placed on record. Even he admits in his cross examination that his statement in his affidavit to the effect that
he was denied the opportunity to file memorial is incorrect. As a matter of fact, he had addressed a memorial dated
16.7.2007 under Regulation 39 of The LIC of India [Staff] Regulation, 1960 and Chairman has passed speaking order
dated 12.6.2008 in the said memorial. On the basis of these aspects it cannot be said that the punishment imposed upon
the workman for his serious misconduct is shockingly disproportionate.

13.  Even then the Learned Counsel for the concerned workman submitted that due to reduction in basic pay and
revoking two stagnation increments, the concerned workman suffered monetary loss. He submits that there is
difference of Rs.3641/- p.m. in his salary from March 2007 onwards as compared to Salary of February 2007 and due
to punishment imposed on him he suffered total loss in basic pension for 66 months to the tune of Rs.2,37,600/- and
D.A. difference loss to the tune of Rs.15,796/-. The submission is also to the effect that the concerned workman
suffered loss of gratuity amount to the tune of Rs.2,36,000/- and he also suffered loss in Group Saving Life Insurance
Scheme due to reduction in basic pay by 5 stages permanently at Rs.1,25,000/- instead of Rs.2,70,000/-. To be precise
the submission is that due to punishment he took voluntary retirement and therefore he suffered the monetary loss.

14.  This submission is not acceptable. Final payment of Provident Fund and the other monetary loss which he
suffered has no relevance because the misconduct is proved. Enquiry which was held is proper and findings of the
Enquiry Officer are also not perverse. It is not proved that he took retirement due to imposition of punishment. Infact
his retirement has no connection with the quantum of punishment. All these benefits which he would have received are
governed by different rules which have no connection with the Regulation 39 of The LIC of India [Staff] Regulation,
1960. Regulation 39 provides for the penalties which is to be imposed only in case of employees who commits breach
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of discipline or guilty of any other act pre-judicial to good conduct. Once the penalty of basic reduction is imposed the
workman cannot interpret the provisions of Regulation 39 of The LIC of India [Staff] Regulation, 1960.

15.  Considering all these facts and the limited scope of judicial review, I find that there is no scope to interfere with
the punishment imposed by the disciplinary authority.

16.  As a matter of fact, the appellate authority has also considered the grounds raised by the appellant and has come
to the conclusion that the contention raised by him are not tenable as the charges stand proved on the basis of evidence
on record. Even on going through the order of Chairman, it appears that memorial dated 16.7.2007 preferred by the
concerned workman was considered and the contentions raised by him were found not relevant to the charges levelled
against him stand proved on the basis of evidence adduced during the enquiry.

17.  In this respect hand can be laid on the decision in case of LIC of India & Ors. V/s. S. Vasanti, Civil Appeal No.
7717 of 2014 wherein Hon’ble Apex Court with reference to decision in case of Lucknow Kshetriya Gramin Bank
(Now Allahabad, Uttar Pradesh Gramin Bank) & Anr. V/S. Rajendra Singh (2013) 12 SCC 372 has held;

“a)  when charge(s) of misconduct is proved in an enquiry, the quantum of punishment to be imposed in a
particular case is essentially the domain of the departmental authorities.

b) The courts cannot assume the function of disciplinary / departmental authorities and to decide the
quantum of punishment and nature of penalty to be awarded, as this function is exclusively within the
jurisdiction of the competent authority.

c) Limited judicial review is available to interfere with the punishment imposed by the disciplinary
authority, only in cases where such penalty is found to be shocking to the conscience of the court.

d) Even in such a case when the punishment is set aside as shockingly disproportionate to the nature of
charges framed against the delinquent employee, the appropriate course of action is to be remit the
matter back to the disciplinary authority or the appellate authority with direction to pass appropriate
order of penalty. The court by itself cannot mandate as to what should be the penalty in such a case.”

18.  Learned Counsel for the concerned workman also seeks to rely on the decision in case of Girni Kamgar Sena &
Ors V/S. R.D. Rane & Ors. 1995 I CLR 851 to submit that when the punishment is shockingly disproportionate the
punishment can be reduced. In that case petitioners No. 1 & 2 participated in the strike and there was no allegation of
any violence whatsoever or incitement to violence. 2 out of 4 workers have been reinstated. In the circumstances, it
has been observed that even accepting that all the 4 workers participated in the illegal strike in view of fact that there
was absolutely no violence, that the strike was only for couple of hours and that admittedly 2 workers similarly situated
were reinstated suggest that misconduct was not of such degree and the nature, as to invite maximum penalty of
dismissal.

19.  So the facts in the cited case are quite different and distinguishable

20.  Learned Counsel for the concerned workman has placed reliance on the decision in case of Arjun Kumar Biswa
V/S. Union of India & Ors. 1995 I CLR 704. In that case there was finding of the Enquiry Officer that the constable
fell asleep because he was feeling very weak. They also show that constable was not deputed specifically and
exclusively to guard criminals. In the circumstances it has been observed that punishment of removal from service is
disproportionate to offence charged and proved. So the facts in this case are also distinguishable.

21.  Reliance is also made on the decision in case of Jagdishchandra Maganlal Trivedi V/S. State Bank of India,
2005 I LLJ Pg. 236. In that case it was finding of the fact that non-reporting of shortage of cash promptly to the higher
authority was considered by the bank as negligence on the part of appellant. But no specific period has been specified
for such reporting in any circular. In the circumstances the Hon’ble High Court held that no misconduct of negligence
or other lapse has been proved against the appellant and the punishment itself imposed by the appellate board was
illegal.

22.  Here in the instant case misconduct is proved, enquiry is held to be fair and proper, findings are proper and
therefore it cannot be said that the misconduct is not proved.

23. In the facts of present case, I find that the punishment imposed by disciplinary authority on account of
misconduct of the concerned workman cannot be said to be shockingly disproportionate. The punishment imposed
upon him is of reducing basic pay of the said employee by 5 stages permanently in time scale. He took retirement due
to unavoidable circumstances in family and personal life and therefore monetary loss which he suffered was because of
his decision of taking voluntary retirement, 14 months prior to his normal date of retirement. So far punishment is
concerned that has been imposed on the ground of his misconduct which has been proved and therefore this issue will
have to be answered in the affirmative.
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Issues Nos. 3 & 4 :

24.  In view of my findings to issue No.2, the concerned employee is not entitled to any relief. Hence the order:
ORDER
Reference is rejected with no order as to costs.
Date: 26/09/2017
M. V. DESHPANDE, Presiding Officer
T feeett, 20 fewwR, 2017

LI, 2901, 3MEifiTeh fam sifufem, 1947 (1947 &1 14) H 97 17 % S0 § H519 TR 494 =
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H1d TR SAEfieh AR Td 5W AEeE-2, GEE % gEe (He WEA 37/2009) i YR il ®, S b
THR F 06.12.2017 Tl YT 2T 2|

[€. TA-17012/54/2008- TR (TH) |
<l &, fewy, sTr wfaa

New Delhi, the 20th December, 2017

S.0. 2901.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 37/2009) of the Central Government Industrial Tribunal/Labour
Court-2, Mumbai now as shown in the Annexure, in the industrial dispute between the employers in relation to the
management of M/s. New India Assurance Company Limited and their workman, which was received by the Central
Government on 06.12.2017.

[No. L-17012/54/2008-IR (M)]
D. K. HIMANSHU, Under Secy.
ANNEXURE
BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL NO. 2, MUMBAI
PRESENT : M.V. DESHPANDE, Presiding Officer
REFERENCE NO. CGIT-2/37 of 2009
EMPLOYERS IN RELATION TO THE MANAGEMENT OF
NEW INDIA ASSURANCE COMPANY LTD.

The Chief Manager-Corp. HRM IDD
New India Assurance Company Ltd.,
New India Assurance Bldg., 87,
M.G. Road, Fort,

Mumbai — 400 001.

AND
THEIR WORKMEN

Smt. Joytica Chunawala,

Flat No.11, Divya Jyoti Apartment,
S.FE.S. Flat, Pocket C,

Rohini, Sector - 19,

New Delhi - 110085.

APPEARANCES :
FOR THE EMPLOYER : Ms. Nandini G. Menon, Advocate
FOR THE WORKMEN : Mr. M. B. Anchan, Advocate

Mumbai, dated the 21* September, 2017
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AWARD PART - I

1. This is reference made by the Central Government in exercise of powers under clause (d) of sub-section (1) and
sub-section (2A) of Section 10 of the Industrial Disputes Act, 1947 vide Government of India, Ministry of Labour &
Employment, New Delhi vide its order No. L-17012/54/2008 — IR (M) dated 02.04.2009. The terms of reference given
in the schedule are as follows :

“Whether the action of management of New India Assurance Company Ltd., Mumbai by terminating the
services of Smt. Jyotica Chunawala w.e.f. 12.8.2005 is justified ? What relief the workman, Smt. Jyotica
Chunawala is entitled to 7

2. After the receipt of the reference, both the parties were served with the notices. They appeared through their
respective representatives.

3. The concerned workman has filed statement of claim Ex.9 contending therein that she was employed in the year
1997 to the post of Assistant [Typing]. She had absolutely clean and unblemished service record and had reached the
grade of Sr. Assistant in the employment of company at Mumbai. She had completed about 18 years of service.

4. According to the concerned workman, she was enable to report for work for some days on account of personal
difficulty and injury caused to her while in foreign country. She had gone abroad with permission and sanctioned
leave. It was only on account of unavoidable circumstances, she was enable to report and there was no intention to
cause inconvenience or disobey the orders of her superiors. However, the enquiry was conducted and by letter dated
12.8.05 the company has imposed major penalty of removal from service in respect of concerned workman. The
departmental appeal in respect of the same is also dismissed vide orders dated 2.9.05 and 28.6.07 passed by the
appellate authority and the Chairman & Managing Director. She therefore filed WP No. 6920 of 2007 challenging the
said order. The said writ petition came up for hearing on 9.1.08 and Hon’ble High Court opined that the writ petition
was not maintainable in view of alternate remedy under the Industrial Disputes Act, 1947.

5. According to the concerned workman, ex-parte enquiry was held in the matter in breach of principles of natural
justice. Even though the concerned workman has informed about her inability to attend the enquiry due to burn injuries
suffered by her. Inquiry officer as well as Appellate authority committed gross error on the face of record in totally
ignoring the explanation given by the concerned workman in her several letters. As such the enquiry conducted in the
matter was totally one sided and illegal. The Enquiry Officer was biased. The report of the Enquiry Officer suffered
from non-application of mind. As such the enquiry is not fair proper and the findings are perverse. The impugned
punishment as well as orders of the authority and CMD are passed without considering all the material on record
especially the written explanation and medical certificates submitted by the concerned workman. As such the
punishment imposed upon the workman is grossly unjust. She therefore raised the dispute for adjudication. She is
therefore asking for reinstatement with full back wages and continuity of service.

6. The first party New India Assurance Company Ltd. [employer] resisted the claim by filing written statement
Ex.19 contending therein that the second party workman remained absent continuously and unauthorisedly without
prior sanction / approval of the competent authority from 20.7.2003 to 28.1.2004 for a period of 193 days. Since she
was failing and neglecting to abide by the lawful orders of her superiors and since she was remaining absent from duty
and not reporting for work without any prior sanction of her superiors and without having any leave to her credit, the
first party was of the opinion that the second party has violated rule 3.1 (i), (ii), (iii), (iv), Rule 18 (1) which are termed
as ‘misconduct’ under Rule 4 (5), (6), (7), (17) and (20) of The New India Assurance Company Limited (Conduct,
Discipline and Appeal ) Rules 2003. Accordingly, the concerned workman was issued charge sheet vide memorandum
dated 28.1.2004, statement of imputation of misconduct dated 28.1.2004 and Articles of charges dated 28.1.2004
setting out in detail the charges of misconduct made against her. She was charged with remaining unauthorisely absent
without prior approval and sanction of competent authority from 20.7.2003 till 28.1.2004 and for failing and neglecting
to abide by the lawful orders of her superiors. Mrs. Alka Banage was appointed as Enquiry officer. Mrs. S.R. Tarkar,
was appointed as Presenting Officer. Several opportunities were given to the concerned workman to remain present
and defend herself but she remained absent. Enquiry officer commenced and completed the enquiry proceedings in
strict compliance with applicable rules, principles of natural justice and after complying with the procedural rules. The
Enquiry officer held that all the charges against the concerned workman as set out in the memorandum have been
proved. The copy of the report was furnished to the concerned workman and she was called upon to submit her
representation. The concerned workman made her submission against report and findings of the Enquiry officer. The
second party workman did not submit her representation. Since the disciplinary authority concurred with the report and
findings of the Enquiry officer, looking into the gravity and seriousness of charges of misconduct proved against the
second party workman, the disciplinary authority imposed the major penalty of removal from service of the company
which shall not be disqualification for future employment as provided under Rule 23 (g) of the General Insurance
(Conduct, Discipline and Appeal) Rules, 1975.
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7. It is thus case of the management that the enquiry is fair and proper and the penalty imposed on second party
workman is within the scope and ambit of applicable rules. It is thus denied by the management that service record of
the second party workman was unblemished. It is also denied by the management that the second party workman is
unemployed after her removal from service and that she tried but could not get the employment due to her age factor.
First party management has thus sought the rejection of reference.

8. Following issues are framed at Ex.20. The issue No.1 is treated as preliminary issue. Hence, I reproduce the
issue No.1 along with my findings thereon for the reasons to follow:

Sr. No. | Issues Findings

1 Whether the inquiry conducted by the inquiry officer | Yes
against the workman Smt. Jyotica Chunawala was
fair and proper and findings are not perverse ?

REASONS
Issue No. 1

9. Learned Counsel for the concerned workman submitted that the concerned workman on 15.5.2002 has made an
application to the management for sanction of 47 days leave from 3.6.2002 and the said leave was sanctioned. During
the leave period itself she had requested the management to extend her leave for one year without pay or extra-ordinary
leave but the same was not considered. She made an application dated 16.5.2002 for leave and seeking permission to
go abroad. That leave was sanctioned to her vide letter dated 4.6.2002 and she was also granted permission to go
abroad. He submits that the management has sanctioned her leave on loss of pay for one year from 19.7.2002 and the
concerned workman had then requested the management for permission to work at Port Louis branch of the
management at Mauritius but the same request was rejected and even the application dated 10.8.2003 for extension of
leave for further one year from 10.8.2003 was also not replied. In this view the submission is that the charge of
unauthorisedly remained absent for duty for the period of 190 days was not sustainable but then the ex-parte enquiry
was conducted which was against the principles of natural justice.

10. In this respect, if we see the evidence of the concerned workman she admits in her cross examination that the
management had sent her letter informing that she was not eligible for foreign service as per foreign service rules of the
company. She even admits that leave was sanctioned by the company and she went abroad and the company had
repeatedly sent her letters asking her to report for duty. So admittedly the concerned workman was absent on duty
since her husband’s posting was at Mauritius from 2002 to December 2015 and for this period though she had made an
application for foreign posting. It was rejected on the ground that she was not eligible for foreign service. The
question is whether her absence from duty can be considered as gross misconduct and whether the enquiry in that
respect was conducted in fair and proper manner or not ?

11.  For, it is explicit, from the enquiry proceedings that second party workman was issued charge sheet and she
denied the allegations of misconduct made against her. Thereafter Mrs. Alka Banage was appointed as Enquiry Officer
vide letter dated 22.4.2004 which is at Sr. No.12 to Ex.21. Mr. S.R. Tarkar was appointed as Presenting Officer vide
letter dated 22.4.2004 which is at Sr. No.13 to Ex.21. The names of the Enquiry Officer and Presenting Officer were
informed to the concerned workman by the disciplinary authority vide letter Ex.45. By letter Ex.47 the concerned
workman requested for speaking order detailing the grounds on which her submissions were found satisfactory before
holding domestic enquiry and vide letter Ex.46, the first party advised the second party to report for duty and attend the
enquiry proceedings. By letter at Sr. No.18 to Ex.21, second party expressed her inability to attend the enquiry
proceedings on the ground of under going medical treatment for accidental injury sustained by her and requested that
the enquiry proceedings be adjourned. So, it appears that at the time of enquiry held on 9.7.2004, the second party
chose to remain absent.

12.  In her cross examination the second party workman has stated that she was not admitted in the hospital for the
treatment of burn injuries. Even the fact remains that after taking rest for six weeks as required as per medical
certificate the concerned workman was requested to remain present by giving notice / letter dated 13.7.2004 which is at
Ex.48 and she was requested to remain present for domestic enquiry on 3.8.2004. But then again on 3.8.2003 the
concerned workman chose to remain absent and then thereafter also on 11.8.2004 the concerned workman was absent
during the enquiry proceedings and that she had not even replied letter dated 3.8.2004. It appears from the enquiry
proceedings that by letter dated 20.8.2004 the concerned workman requested for adjournment of the enquiry
proceedings scheduled on 31.8.2004 and she was informed by letter dated 25.8.2004 which is at Ex.50 by disciplinary
authority that her request for extension of leave could not be allowed and she was directed to report for duties and to
attend the enquiry proceedings. But then she remained absent on 31.8.2004 at the time of enquiry hearing. Again on
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3.9.2004 vide Ex.51 the Enquiry officer requested the second party to remain present at the enquiry on 1.11.2004 but
then the concerned workman chose to remain absent. This would show that the second party workman was repeatedly
asked to remain present and to participate in the enquiry proceedings but she chose to remain absent. It appears
therefore that there was complete compliance of the principles of natural justice and fair & adequate opportunity was
given to the concerned workman to appear in the enquiry proceedings. When she elected to remain absent then the
management cannot be penalized for the second party workman’s decision to remain absent.

13.  So far findings of the Enquiry officer are concerned, the record shows that second party workman remained
absent continuously from duties without any prior permission. Initially she had applied for leave and the leave was
sanctioned. She made an application for going to Mauritius and permission was granted. But then the fact remains that
thereafter she did not join the services and made an application with a request to permit her to work at Port Louis
branch of the management at Mauritius but and that was rejected because she was not eligible for the same. Thereafter
she again made an application for leave for one year which was not sanctioned and then she remained absent though
her leave was not sanctioned. On the basis of this record it can be observed that she remained absent from duty after
sanctioned leave period was exhausted. The concerned workman has also not adduced satisfactory evidence to justify
her absence from duty. In view of that it can be observed that the findings of the Enquiry officer are based on
evidence.

14.  Even then the Learned Counsel for the concerned workman submitted that there were errors in the enquiry
report. He points out that the memorandum served upon her was dated 28.1.2004 and as per the articles of charges
which were framed against her vide memorandum dated 16.9.2003. He also pointed out that the daily order sheets are
neither been sent to the concerned workman and these were the discrepancies in the enquiry report.

15.  But then fact remains that the Enquiry officer corrected the mistakes and re-submitted the enquiry report vide
Ex.55. That report was communicated to the second party workman who was called upon to submit her fresh
representation in respect of report of the Enquiry officer. So the errors which were pointed out were corrected and
those errors did not change the enquiry proceedings. It is because the Enquiry officer has not changed the enquiry
report and the findings, the documents placed and proved in the enquiry proceedings speak for themselves.

16.  Considering all these documents it can be said that the findings of the Enquiry officer are not perverse and infact
these findings are based on evidence. Hence I answer issue No.1 accordingly in affirmative.

17.  Hence, I pass the following order.

ORDER
1. Enquiry is held fair & proper.
2. Findings of the Enquiry officer are not perverse.
3. Parties are directed to argue / lead evidence on the point of quantum of punishment.

Date: 21.09.2017
M. V. DESHPANDE, Presiding Officer

¢ faeeft, 20 fEEwr, 2017
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[H. TA-30012/38/2002-TE=TR (TH) |
2l &, fewry, str wfam

New Delhi, the 20th December, 2017

S.0. 2902.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 29/2011) of the Central Government Industrial Tribunal/Labour
Court-1, New Delhi now as shown in the Annexure, in the industrial dispute between the employers in relation to the
management of M/s. Hindustan Petroleum Corporation Limited and their workman, which was received by the Central
Government on 30.11.2017.

[No. L-30012/38/2002-IR (M)]
D. K. HIMANSHU, Under Secy.
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ANNEXURE

BEFORE PRESIDING OFFICER: CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR
COURT No. 1: ROOM No. 511, DWARKA COURT COMPLEX, SECTOR 10, DWARKA, DELHI - 110 075

ID No. 29/2011

The Secretary,

Petroleum Worker Union,

C-160, Sarvodaya Enclave,

New Delhi — 110 017 ...Workman

Versus

The General Manager,

Hindustan Petroleum Corporation,

11" Floor, Tower 1, 124, Indira Chowk,

New Delhi 110 001 ...Management

AWARD

Pursuant to receipt of reference vide letter No.L-30012/38/2002-IR(M) dated 21.02.2003 clause (d) of sub-
section (1) and sub section (2A) of Section 10 of the Industrial Disputes Act, 1947(in short the Act), this court is
required to adjudicate an industrial dispute, terms of which are as under:

‘Whether the demands of the Petroleum Workers Union, New Delhi in regard to reinstatement and
regularization of services of 12 numbers of contract labours (list enclosed) worked at Shakurbasti Installation
of M/s Hindustan Petroleum Corporation Ltd. New Delhi are just, fair and legal? If yes, to what relief the
workmen are entitled to and for which period?’

2. Both parties were put to notice and it is clear from statement of claim filed by the claimant that the claimants,
namely S/Shri Ram Payare, Waris Ali, Jagan Nath, Kali Prasad, Prabhu Dayal, Mangal Singh, Ram Narain Rai, Bharat
Singh, Basant Lal, Sarda Sewak, Ram Parkash and Ram Karan were employed by Hindustan Petroleum Corporation
Ltd. (in short the management ) in Shakur Basti installation, New Rohtak Road.

3. It is alleged in the statement of claim that the claimants were employed by the management through some
contractors for the purpose of loading, unloading, removing of empty and filled lube oil drums and cartons containing
mobil oil tins, stacking them and doing other various jobs connected with the main jobs carried on by the permanent
employees of the Corporation. The aforesaid work is permanent and perennial in nature and handled by trained
workmen. Claimants were employed regularly for the last 17-18 years by the management through various contractors
and the said contractors were not genuine but a mere camouflage to employ the workman at the cost of 30 to 50% of
the cost of regular labour.

4. Aforesaid claimants have been employed by the management since 1986 and all the claimants are members of
Petroleum Workers Union, which is a registered trade union duly recognized by the management.

5. It is the case of the claimant that that engagement of contract labour in the Corporation has been a matter of
concern to the unions in respect of job security of the claimants and the union has been taking up their matter with the
management from time to time. On 18.09.1986, management signed a long term settlement with all the trade unions
and in respect of their permanent workmen under Section 12(3) of the Act before the Regional Labour Commissioner
(Central) in Bombay., wherein matter of contract labour was also discussed under Clause 21, is as under:

“The Corporation will take steps to review engagement of contract labour at its various establishments with a
view to reduce/eliminate employment of such labour, as far as feasible. The first discussions will commence
within six months from the date of signing of the settlement.’

6. In the year 1986-87, union took up the case of the workers regarding their engagement through contractors in in
all the petroleum companies and finally the Under Secretary:Labour, Delhi Administration, issued the following orders
prohibiting the employment of contract labour in the following process in any terminals/plants/depots/factories of
petroleum industry from one month from the date of its publication:

@) Loading/unloading of LPG cylinders
(i1) Loading/unloading of mobil oil tines and other miscellaneous materials
(iii) Removal of cylinders from one place to another and their stacking etc.

@iv) Putting the seal cap on the LPG cylinders
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(v) Painting and number of gas cylinders
(vi) Supply of mobil oil containers from store to work place and putting back filled mobil oil tins to the
stores

(vii) Packing of cartons of mobil oil tins

7. Thereafter a writ petition was filed by the management vide CWP No.1525 of 1987 in the High Court of Delhi,
wherein management gave an undertaking and the Hon’ble High Court of Delhi passed the following order on
24.11.1987:

‘Notice for January 7, 1988. Meanwhile the impugned notification of Delhi Administration is stayed to the
extent that no prosecution should be launched to either of the petitioners for non-compliance with the terms of
the notification. Counsel for the petitioner states that pending disposal of the writ petition neither the petition
nor any of the authorized contractor will alter the conditions of service of the workmen to their prejudice
whether by way of termination of their employment or inrgard to the emoluments payable to them. In other
words, the status quo will continue so far as the workmen are concerned.

8. Since management in the above agreement had agreed to take steps to regularize contract labour in 9 months and
had verbally agreed to take steps within 2-3 months union vide its letter dated 07.04.1989 addressed a letter to the Chief
Regional Manager to expedite the matter, but of no use. In the meantime, another long term settlement with the All
India Workmen of the Corporation became due. Management again signed a long term settlement under Section 12(3)
of the Act on 05.03.1991 and clause 29 of the said settlement deals with contract labor. It is alleged that the claimants
herein are shown to be workmen of the contractor only for namesake, otherwise they were performing regular nature of
work in the premises of the management. Keeping in view the just demands of the workmen, letter dated 05.08.2001
was written for absorbing them against permanent vacancies. However, on 14.08.2001, management at Shakur Basti
installation stopped entry of the claimants herein in the premises of the management and the so called contractors were
directed to employ new workmen in place of the existing workers whose names are given above. The claimants had
put in almost 17 years of continuous service and action of the management has been alleged to be totally unfair, illegal
and against the provisions of Section 25-F and N of the Act.

9. It is also the case of the claimants that the so called contractors have not obtained licence as required under the
Contract Labour (Regulation and Abolition) Act, 1970 (in short the CLRA Act) nor has the management obtained
licence as required in terms of the provisions of the said Act. There is also reference to a number of judgements in the
statement of claim, including that of Secretary HSEB vs Suresh and Others (1999) SCC 601 wherein the Hon’ble Apex
Court has dealt with the question of genuineness of the contract between the principal employer and the contractors.
Lastly, claimants have claimed that their termination/retrenchment be set aside and they be reinstated in service with all
consequential benefits. The statement of claim is supported by affidavit.

10.  Claim was demurred by the management who filed a detailed written statement taking various preliminary
objections, including that of maintainability etc. It is also alleged that there is no relationship of employer and
employee between the claimants and the management and the claimants are no more working with the management.
There is no reference regarding contract being not genuine, sham etc., as such, thus point cannot be gone into by the
Tribunal. On merits, management has denied most of the material averments. There is also reference to agreement
dated 09.03.1994 between the management and the workmen whereby all matters and disputes pertaining to contract
workmen at LPG Shakur Basti installation stood fully settled and there was no dispute was left between the parties.
Claim is totally misconceived and false. It is also denied that the claimants are members of Petroleum Workers Union,
New Delhi. It is further denied that the claimant union took up the cause of the claimants in the year 1986-87 with the
management. It is also denied that the management has engaged new workers nor the management has dispensed with
the services of the claimants herein. Therefore, there is no question of reinstatement. On the contrary, contractor was
assigned the job under an agreement at Shakurbasti depot and had only 11 employees on his pay roll. Around May
2001, land was surrendered to Railway and lube handling was shifted to Shakurbasti main depot. Due to the merger of
lube handling facilities and decrease in lube business there was reduction in requirement of manpower by the contractor
as a result of which some of the claimants were not further engaged by the contractor. Subsequently, there was change
of contractor who employed his own workmen with effect from 25.08.2002.

11.  Claimant union filed rejoinder to the written statement filed by the management, reasserting that the claimants
sere initially appointed by the management and they were directly in the said Corporation for the last 15-18 years. The
management, from 01.06.1984, changed a number of contractors, whose names are as under:

@) M/s Ranjit Singh & Co. from 01.06.1994
(ii) M/s Jagdish Enterprises from 01.12.1989
(iii) M/s Ranjit Singh & Co. from 01.01.1992
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@iv) M/s Shyam Builders from 01.04.1993
) M/s Dinesh Enterprises from 01.01.1996
(vi) M/s Om Builders from 01.01.1999

12. The other averments made in the written stamen have been controverted.

13.  Against this factual background, this Tribunal on the basis of the pleadings of the parties, vide order dated
30.11.2005, framed the following issues:

@) Whether there exists relationship of employer & employee between the workman & management. If
so, its effects?

(ii) Whether the management contractor is holding a valid registration u/s 7 of the Contract Labour Act?
If so, its effects?

(iii) Whether the contractor holds valid licence u/s 12 of Contract Labour Act for the relevant period?
@iv) In terms of reference

14.  Both parties adduced evidence in order to prove the averments contained in the respective pleadings. Claimants,
in order to prove their case against the management, examined Shri Ram Pyare, Shri Prabhu Dayal, Shri Sharda Sewak
and Shri K.L. Chhabra as WW1, WW2, WW3 respectively. Management in order to rebut the case of the claimant
union examined Shri Ashwani Kumar Gupta as MW1 and Shri Balbir Singh Babberwal as MW2.

15. I have heard Shri K.L. Chhabra, A/R for the claimant union and Ms.Raavi Birbal, A/R for the management.

Issue No.(i)

16.  This issue is legal in nature and it is clear from the averments made in the statement of claim that the claimants
whose names are mentioned in the statement of claim alleged that they were working under the management directly
from the beginning. However, after 1984, they were shown to be under different contractors for namesake only whereas
management has come with the plea , as is clear from the pleadings that there is no relationship between the employer
and employee, i.e. the claimants and the management. Management has also alleged in the written statement that
management has assigned work to the contractors regarding loading, unloading, removing of empty and filled lube oil
drums and cartons containing mobil oil tins, stacking them etc. During the course of arguments, learned A/R for the
management in all fairness admitted that the claimants herein were working admittedly in the premises of the
management at Shakur Basti installation but no officer of the management was exercising any kind of supervisory or
administrative control over the claimants herein, who in fact, are employees of the contractors and not that of the
management. It was also alleged that the salary of the above claimants were being paid directly by the contractor and
officials of the management had noting to do with them. To my mind, there is no merit in the contention of the
management that since the management has allotted the work of loading, unloading, removing of empty and filled lube
oil drums and cartons containing mobil oil tins, stacking them etc., as is clear from the stand taken in the written
statement, it was incumbent upon the management to have specifically mentioned name of the contractors to whom
work was allotted, under the provisions of CLRA Act or otherwise from time to time. Admittedly as per the stand of
the claimant, management was the principal employer and so called contractor was simply name lender or an agent of
the principal employer. It is also neither in doubt nor in dispute that the claimants were doing work for benefit of the
management in the premises of the management. Various documents filed by both the parties, particularly MW1/W2
to MW1/W8 shows that the claimants herein were working with the management and their EPF amount was also being
deposited from time to time right from 1996-97. It is also clear from the wage/pay register Ex. MW2/W3 that claimants
were working in the premises of the management, i.e. HPCL, from the year 1993 and deduction of ESI was also being
made from the salary of the claimants, as required under the law. There is also memorandum of settlement dated
05.03.1991 , which was not disputed during the course of arguments and the name of Shri K.L. Chhabra, General
Secretary, Petroleum Workers Union is mentioned and he has also signed the said settlement. This also shows that
there was a dispute between the management and the workers regarding contract labour, including other issues. Shri
Ashwani Kumar Gupta has also admitted in his cross examination that after perusal of record, he has found that the
claimants herein were engaged in the premises of the management through contractor and their services were also
terminated by the contractor. It is pertinent to point out here that Shri Ashwani Kumar Gupta, MW1, was given
sufficient opportunity by this Tribunal to produce copy of the agreements between the management and the contractors,
particularly the last contractor, which was signed between the management with the said contractor. However, at that
time, no such copy was filed and MW1, in his further cross examination on 29.12.2011 he stated that he could not lay
his hands any of the agreements entered into between the management and the contractor. He had also not brought on
that day, list of contractors as mentioned in the registration certificate. To my mind, it would have been useful for the
management to have examined atleast some of the contractors to whom work was allotted by the management from
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time to time and copies of the agreements which was entered into between the management and such contracts were
required to be proved in accordance with law so as to prove the plea or the claim that they were employees of the
contractors and not that of the management. Since there is serious dispute of relationship of master and servant between
the management and the contractor, , therefore production of these agreements was essential. All these documents
were admittedly in possession of the management, who had initially taken the stand that no contract agreement is
available in the office of the management. The case was deferred several times when statement of Shri Ashwani
Kumar was recorded. Law is fairly settled that if a party in possession of documents does not produce such documents
despite directions of the court and no plausible explanation is given by he said party for non-production of the same, in
that eventuality, court is at liberty to draw adverse inference against the said party, more so when some of the
documents which are favourable to the management have been placed on record whereas the other documents, despite
directions, were not placed. In this regard, it is appropriate to refer to the admission made by Shri Ashwani Kumar
MW1 who has clearly stated in his cross examination dated 25.05.2012 that the management deducted EPF
subscription out of the wage of the claimants and he has given specific answer to the question put on behalf of the
claimant. However, when appeared on the next date of hearing, he shifted the stand and said the management is the
principal employer and there is no record available in the office of the management regarding deduction of EPF. When
arguments were partly heard in the case, learned A/R for the management came with an application so as to show that
the management was exempted from payment of ESI and in this regard invited attention of the court to Ex. MW2/2
which relates to exemption of ESI by the management. The question before this Tribunal is not whether the claimants
ESI or EPF was being deducted or not. The sole question before this Tribunal is whether claimants are liable to
regularized in view of order of termination passed against the said claimants.

17.  Since engagement of the claimants herein is not directly in issue in the sense that the only dispute is whether the
demand of the claimant union regarding termination or regularization of claimants is just and fair and the same would
be decided while considering the reference made to this court by the appropriate Government. So far as the limited
question of employer and employee relationship is concerned, management being the principal employer cannot be
permitted to say that the claimants were not its employees. Management has also not examined any of the contractors
so as to show that it was the contractors who has engaged the claimants herein or was exercising any kind of
supervisory and administrative control over the said employees. In such a situation, this Tribunal is bound to draw
adverse inference against the management. Accordingly, it is held that for limited purpose, the claimants herein, since
they were working in the premises of the management, were employees of the management.

Issue No. (ii) and (iii)

18. It is the case of the claimant union that the principal employer, i.e. management herein has not obtained
registration for the purpose of awarding contractors to private contractors as required under Section 7 of the CLRA Act
nor the so called contractors were duly licenced in terms of provisions of Section 12 of the CLRA Act. During the
course of arguments, it was not disputed that before awarding any contract to a private contractor, the principal
employer of the establishment must apply to the appropriate Government for its registration before the registering
officer within the prescribed time. The CLRA act also provides the format which should contain necessary particulars
of the establishment which is seeking registration under Section 7 of the CLRA Act. Contravention of provisions of
Section 7 of the CLRA Act constitutes offence under the law. Similarly, the private contractor is also required to
obtain licence and must apply to the appropriate Government by fulfilling all the requisite conditions. Contractor is also
required to mention details of the workers who are to be engaged for execution of the work under the principal
employer. Primary object is to stop exploitation of contract labour by the contractor or by the establishment.

19. It is pertinent to mention here that the management when filing written statement has not filed certificate of
registration as required under provisions of Section 7 of the CLRA Act or the contract documents entered into in terms
of Section 12 of the CLRA Act. Even when MW1 Shri Ashwani Kumar Gupta was examined, he was not in a position
to explain as to where these documents are. Shri MW2, Shri Babberwal was also examined by the management as
MW?2. He has also tendered in evidence various documents and certain documents were accepted by the management.
This witness has clarified that the contractor used to visit the office of the management. However, he has not
specifically named any contractor, year-wise, under whom various workers were working nor he has mentioned names
of any official of the contractor in his statement who was supervising work of the claimants herein, who were
admittedly working in the premises of the management. However, management was not in a position to produce record
relating to the name of the supervisor. He has denied that the contract documents Ex.MW2/29 and Ex.MW2/30 are
fabricated documents but he has not explained from where the documents have come when on an earlier occasion,
despite directions of the court, the said documents were not produced. To my mind, examination of the contractor
while filing these documents was necessary as the contractor is alive and is available for his examination. It is not the
case of the management that the contractor is no more in this world or his whereabouts are not known to the
management. Law is fairly settled that merely marking of documents as exhibits will not dispense with the proof such
documents. Party relying upon such a document is required to prove the same in accordance with law. From where
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photocopies of these documents were obtained was not explained by the learned A/R for the management during the
course of arguments when originals of none of these documents have been shown to the court. In such a situation,
merely placing on record the photocopies during the statement of MW2 by the management cannot be said that the
management has duly proved the documents, as required under the law, particularly when there is no examination of
the officials who were there at the time of execution of such documents and the contractor who has signed the same.
Shri Balbir Singh Babbarwal, MW?2 is not signatory to these documents. In view of this, issue No.2 and 3 are decided
in favour of the claimant and against the management.

Issue No. (iv)

20.  Learned A/R for the management raised the plea that question of sham and bogus agreements cannot be
entertained and this Tribunal cannot travel beyond the terms of reference in view of the specific provisions contained in
Section 10 of the Act. There is hardly any dispute with the proposition of law that this Tribunal is required to answer
the reference made by the appropriate Government. However, all the incidental questions relevant to the main issue
which are integral part of the reference are also required to be answered by this Tribunal. Moreover, reference before
this Tribunal is not to the effect that whether the claimants herein are employees of some contractor or that of the
principal employer, i.e. management herein. The reference is very specific and this Tribunal is required to answer the
question whether demand of claimant union regarding termination of the job of the claimants herein by the
management is fair and justified.

21.  Learned A/R for the management during the course of arguments relied upon a number of authorities so as to
support her plea that the claimants herein are employees of the contractor and are not in the employment of the
management. In this regard, reliance was placed upon the case of International Airport Authority of India Vs.
International Air Cargo Workers Union (2009) 13 SCC 374, General Manager Bengal Nagpur Cotton Mills Vs. Bharat
Lal & another, (2011) 1 SCC 635, National Aluminum Company Limited vs. Ananta Kishore Raut & Others (2009) 9
SCC 462, S.C. Chandra Vs State of Jharkhand (2007) 8 SCC 279, Hari Shankar Sharma Vs. Artificial Limbs
Manufacturing Corporation (2002) 1 SCC 274, India General Navigation and Railway Company Ltd. vs their
Workmen (Civil Appeal No.514 of 1964), NC John Vs. Secretary, Thooupzma Taluk Shop (1973 1 LLJ 366 Kerala
High Court), Oshiar Prasad & Others Vs. the Employees in relation to management of Sudamdih Coal Washery of M/s
BCCL, Dhanbad, Jharkhand (SLP(C) 33509/2011 decided on 02.02.2015, Oil and Natural Gas Corporation KG Project
Rajahmundry Vs. N. Satyanarayan (2003) 3 ALD 711 Andhra High Court(, Dyes and Chemical Workers Union Vs.
Bombay Oil Industries Ltd. (2001) 89 FLR 638. Reliance was also placed on a few other authorities related to deposit
of EPF, ESI etc. which is not to be considered as relevant or decisive factors for deciding relationship of employer and
employee.

22.  Learned A/R for the claimants urged that in the present case there is ample evidence on record to suggest that
the claimants have been working in the premises of the management for the last more than 15-18 years and having
performed their duties sincerely and regularly. Claimants were not in the knowledge that in the record of the
management they have been shown to be working under any contractor. It was further urged that in view of the ratio of
the case in Steel Authority of India Vs. National Union Water Front Workers (2001) 7 SCC 1 as well as Anoop Sharma
Vs Executive Engineer (2010)SCC 5497, management was required to serve notice upon the claimants before
terminating their services and retrenchment compensation was also required to be paid to the claimants at the time of
their termination.

23.  During the course of arguments it was not disputed on behalf of either of the parties that no written notice was
served upon the claimants when their services were terminated either by the contractor or by the management nor were
they paid any retrenchment compensation as per Section 25-F of the Actbefore their termination. In such
circumstances, it is thus clear that there is clear-cut violation provisions of section 25-F of the Act. It is also clear from
record of the case that claimants herein are working continuously with the management, may be on papers through
contractors for some time and they have completed 240 days in a year prior to their termination. Management has also
not adduced any evidence so as to show that they were not directly engaged initially. As discussed above, management
in its reply has only mentioned names of M/s Tiwari& Co. and M/s Flora Automobiles who were engaged by the
management as contractors. The most relevant period in the present case was when services of the claimants herein
were terminated, i.e. 31.03.2002, as to who was the so-called contractor engaged by the management.

24.  Hon’ble Apex court in the case of SAIL Court in Steel Authority of India and others Vs. National Union
Waterfront Workers and others (2001) 7 SCC 1) was primarily concerned with the meaning of the expression
‘appropriate Government’ as used in Section 2(1)(a) of the Contract Labour (Regulation and Abolition) Act, 1970 and
in Section 2(a) of the Industrial Disputes Act, 1947 in relation to State Government or the Central government. The
other issue involved before the Apex Court was the automatic absorption of contract labour in the establishment of the
principal employer as a consequence of abolition notification issued under Section 10A of the CLRA
Act 1970. Supreme Court while partly overruling the judgement in Air India Statutory Corporation Vs. United
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Labour Union [1997 (9) SCC 377] prospectively held that neither section 10 of the CLRA Act nor any other provisions
of the Act, whether expressly or by necessary implication, provides for automatic absorption of the contract labour on
issuance of notification under the said section, prohibiting contract labour and consequently principal employer is not
required to absorb contract labour working in such establishments. In the said case, another incidental issue whether
relationship of master and servant between the principal employer and contract labour emerges after issuance of
notification under section 10 of the CLRA Act was also considered by the Court. After discussing the entire spectrum
of the case law on the subject in Para 125 of the judgement, it was held as under:

(3) Neither Section 10 of the CLRA Act nor any other provision in the Act, whether expressly or by necessary
implication, provides for automatic absorption of contract labour on issuing a notification by appropriate
Government under sub-section (1) of Section 10, prohibiting employment of contract labour, in any process,
operation or other work in any establishment. Consequently the principal employer cannot be required to order
absorption of the contract labour working in the concerned establishment;

“(4) We overrule the judgment of this Court in Air India case prospectively and declare that any direction
issued by any industrial adjudicator/any court including the High Court, for absorption of contract labour
following the judgment in Air India case shall hold good and that the same shall not be set aside, altered of
modified on the basis of this judgment in cases where such a direction has been given effect to and it has
become final.”

() On issuance of prohibition notification under Section 10(1) of the CLRA Act prohibiting employment
of contract labour or otherwise, in an industrial dispute brought before it by any contract labour in regard to
conditions of service, the industrial adjudicator will have to consider the question whether the contractor has
been interposed either on the ground of having undertaken to produce any given result for the establishment or
for supply of contract labour for work of the establishment under a genuine contract or is a mere
ruse/camouflage to evade compliance with various beneficial legislations so as to deprive the workers of the
benefit there-under. If the contract is found to be not genuine but a mere camouflage, the so called contract
labour will have to be treated as employees of the principal employer who shall be directed to regularize the
services of the contract labour in the establishment concerned subject to the conditions as may be specified by
it for that purpose in the light of para 6 hereunder.

(6) If the contract is found to be genuine and prohibition notification under Section 10(1) of the CLRA Act in
respect of the establishment concerned has been issued by the appropriate Government, prohibiting
employment of contract labour in any process, operation or other work of any establishment and where in such
process, operation or other work of the establishment the principal employer intends to employ regular
workmen, he shall give preference to the erstwhile contract labour, if otherwise found suitable and, if
necessary, by relaxing the condition as to maximum age appropriately, taking into consideration the age of the
workers at the time of their initial employment by the contractor and also relaxing the condition as to
academic qualifications other than technical qualifications.”

25. A critical examination judgement in SAIL case (supra) would show that this judgement shines like a pole star in
the galaxy of precedents in the field of industrial laws and provides a beacon light to all those who are lost in the mist
of legal confusion.

26. It is clear from the various judgements that there are a number of factors which are required to be considered in
order to determine whether the workmen are directly in the employment of the principal employer, i.e. management
herein or were employees of the so-called contractors. One fact which is apparent from the perusal of the entire file is
that different contractors have been engaged by the management on paper from time to time but the workmen remained
the same despite engagement of different contractors by the management. It is, thus, a sheer case of name-lending by
the contractor to the principal employer or company. Admittedly, all the claimants were working in the premises of the
management and were doing the work of repair etc., which fact was not disputed by any of the parties. There is no
mention of name of any supervisor of any of the contractors who was having any kind of control over the claimants
herein. Rather, evidence of the claimants herein is explicit on the point that they were doing work at Shakur Basti
installation on the orders of the officials of the management who were getting all kinds of work from them. Onus to
prove the contract or agreement between the principal employer and the contractor was on the management and also as
to exercise of supervisory or administrative control by the contractor on the employees was very heavy on the
management, who has not examined even a single contractor so as to prove any of the contract as well as period of
contract, including number of workers to be engaged by such contractor for performance of the work. At this stage, it
is also appropriate to refer to the provisions of CLRA Act which clearly provides that no contractor shall undertake or
execute any work through contract labour unless Licence has been issued in favour of such contractor by the Licensing
Officer in terms of Section 12 of the CLRA Act. Similarly, the principal employer is also required to register itself by
making an application to the registering Officer in the prescribed manner so that the principal employer could engage
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contractor for execution of the work. Contravention of Section 7 or 12 of the CLRA Act is also an offence under the
law. It is further clear from perusal of section 21 of the CLRA Act that the principal employer shall nominate a
representative to be present when wages are paid to the workmen and in case contractor fails to make payment of
wages, it is the duty of the principal employer to make payment of such wages. Further Rule 72 enjoins upon the
principal employer to authorize a representative when salary is paid to the workmen and his signatures are also
required to be appended on the register of wages. After payment of salary to the workmen, a copy of the same is
required to be sent to the principal employer by the contractor. In the case on hand, the above requirements have not
been followed at all by the principal employer as management has not produced the salary record of the claimant right
from the beginning when the claimants were working till the date of their termination on 31.03.2002. Management has
selectively filed only some of the record pertaining to 2-3 contractors whose names are mentioned in the written
statement. Even the said contractors have not been examined so as to prove that it was the contractor who was getting
work from the claimants herein in the premises of the management. In such circumstances, merely because payment
was made through contractors cannot be said to create relationship of employer and employee between the contractors
and the claimants herein.

27. 1 have carefully gone through the ratio of the authority in International Airport Authority of India Vs.
International Air Cargo Workers Union(2009) 13 SCC 374 and a scrutiny of the facts of the above rulings would show
that the appellant company, International Airport Authority of India(IAAI) in the said case gave licence to a private
contractor for groundling of cargo and the contractor was entitled to collect charges from the consignor and consignee.
The said private contractor employed its own workers for ground handling of cargo. When the appellant company
(IAAI) terminated the licence of the private contractor. Workers then requested the appellant company (IAAI) to give
them employment. appellant company (IAAI) gave them casual employment for some time purely as temporary
measure and on humanitarian grounds. Subsequently, the said workers formed a co-operative society to which contract
of ground handling was given. The issue before the court was whether the contract between appellant company (IAAI)
and the Co-operative society was sham and the workers were direct employees of the appellant company (IAAI).
Initially award was passed by the Industrial Adjudicator in favour of the contract workers holding that the contract
between the appellant company (IAAI) and the society was sham. However, in writ petition, Single Judge of the High
Court quashed the award given by the Industrial Court but the Division Bench of High Court in writ appeal reversed
the decision of the Single Judge. It was thereafter that the matter was taken by appellant company (IAAI) before the
Hon’ble Apex Court and their plea was allowed by holding that ultimate supervision and control of the handling work
in the said case was with the contractor as it is he who decides where an employee is to work and how long he will
work, subject to other job conditions. It was the contractor who was assigning and sending workers to work from one
place to another. In view of this factual scenario, it was ruled that the contract workers were employees of the
contractor and not that of the appellant company (IAAI). The factual situation in the case on hand is entirely different
from the factual scenario discussed above as in the case on hand there is ample evidence on record to suggest that the
claimant here were doing /performing work at Shakur Basti installation under the direct supervision and control of the
officials of the management and this fact is amply clear even from the statement of the witnesses examined by the
management as well as other evidence on record. There is not even an iota of evidence on record to suggest as to any
contractor or his supervisor had ever visited premises of the management so as to give directions to the claimants, who
were admittedly doing work in the premises of the management. Management has also not examined, as discussed
above, any contractor or any supervisor who was engaged by such contractors so as to prove the factum of ultimate
supervision and control of the work on the claimants, as such, ration of this authority is not of any help to the case of
the management. Moreover, in the authority relied upon by the management there is ample evidence on record to
suggest that it was the contractor who was exercising every kind of control over the contract workers and adhoc
employment was given to the said workers of the said contractor on humanitarian grounds for a short period. In the
above authority, i.e International Airport Authority of India vs. International Air Cargo Workers Union [AIR (2009) SC
3063], it was held as under:

“When the contract labour contends that the contract between principal employer and contractor is sham and
nominal, the remedy is purely under the ID Act. The principles in Gujarat Electricity Board continue to govern
the issue. The remedy of the workmen is to approach the industrial adjudicator for adjudication of their dispute
that they are the direct employees of the principle employer and the agreement is sham, nominal and merely a
camouflage, even when there is no order under section 10(1) of CLRA Act. The industrial adjudicator can
grant the relief sought if it finds that contract between principal employer and the contractor is sham, nominal
and merely a camouflage to deny employment benefits to the employees.”

28.  Similarly, ratio of the judgement in General Manager Bengal Nagpur Cotton Mills Vs. Bharat Lal & another,
(2011) 1 SCC 635 is also not of any help to the management. In the said case, as is clear from the fats, respondent was
engaged through contractor as security guard for duties at the appellant mill in December 1980 and services of such
contract guard was terminated in July 1982 as the appellant mill terminated services agreement with such contractor on
16.08.1982. The contract worker, after five years of this termination filed a dispute for declaring that his termination
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from service is illegal and he be given all consequential relief. Labour Court partly allowed the plea of the workman
and directed the principal employer to reinstate the contract worker to his post and pay him arrears. Thereafter, the
principal employer went in appeal before the Hon’ble High Court wherein the employer was directed to pay full
wages during pendency of the appeal to the contract worker. It so happened thereafter that the mill of the principal
employer was closed in October 1992 as it was declared a sick unit. It was also held by the Industrial Court that the
agreement between the principal employer and the private contractor was sham and nominal. High Court had also
dismissed the appeal filed by the principal employer and the matter finally reached Hon’ble Apex Court wherein appeal
filed by the principal was allowed and order of the Industrial Court and High Court was set aside. In the said case,
Hon’ble Apex Court laid down two basic tests in order to determine whether contract in the given case is sham and
nominal and in para 10 of the judgement, it was observed that the Industrial Court is required to keep in mind the well-
recognized tests to find out whether the contract labour are the direct employees of the principal employer are
(i)whether the principal employer pays the salary instead of the contractor; and(ii) whether the principal employer
controls and supervises the work of the employee. The Industrial Court in the case decided the case in favour of the
contract employees. However, Hon’ble Apex Court observed that the Industrial Court committed a serious error in
arriving at the said conclusion as onus was wrongly placed upon the management to prove the material issue of
contract being sham and nominal. It was also found by the Apex Court that the contract worker has misrepresented
facts that he was not in employment after termination whereas on record employment certificate of the contract worker
was filed by the company, which was not even denied by the contract worker. It was on account of this reason that due
to deliberate suppression and misrepresentation of facts, contract labour was held not entitled for reinstatement,
including payment of back wages.

29.  Strong reliance was also placed by the management in the case of National Aluminum Company Limited Vs.
Ananta Kishore Raut & Others (2009) 9 SCC 462. It was a case where NALCO had established various schools and
provided infrastructure as well as financial support to the said schools. Management Committee of the Schools were
constituted to run administration of school, including engagement of staff etc. It was the Management Committed
which recruited staff and all decisions regarding their service conditions was taken by the said managing committee
without any control or approval from NALCO. Later on, administration of the school was given to some other society
on the decision of the Management Committee. The school has made recruitment of various staff and later on terms of
the same agreement expired, resulting in retrenchment of the employees. Ultimately, question which arose for
consideration was whether the said employees are in the employment of the Management Committee of the School or
that of NALCO. It was held that there was no supervisory control over working of the staff or canteen of NALCO and
everything was being done by the managing committee of the school. Day to day supervision and control is vested
with the managing committee from appointment till termination of the workers.

30.  Ireally fail to understand as to how this ruling is helpful to the case of the management when evidence of the
management is to the contrary and the management has not examined any contractor or its supervisors so as to show, as
discussed above, that any direct supervision or control was exercised by such contractor or supervisor on the spot
upon the claimants. Shri Balwinder Singh Babberwal, MW2 has admitted in his cross examination that the claimants
were working in the premises of the management from 1985 till 2002 under different contractors. They were doing the
work of maintenance and repairing of company vehicles, which was upto the mark. Though he has denied that the
claimants were directly employed by the management. However, he has not mentioned name of any contractor to
whom work was given in the year 1985. There is no document of the management on record to show that in the year
1985 or immediately thereafter as to who was the contractor engaged by the management for doing such work. Rather,
this witness as well as MW1 Shri Ashwani Kumar have stated that contract documents are not available with the
management as the same could not be traced despite best efforts. Later on, Shri Babbarwal, in his cross examination
dated 04.06.2013 produced agreements Ex MW2/W29 to Ex.MW2/W30. He has further admitted that there are no
signatures of the contractor on these documents. Underneath the signature of the witnesses, his parentage and address
have not been mentioned. Further, photocopy of non judicial stamp paper on which Ex MW2/W29 and Ex. MW2/W30
does not project the contents on the reverse of the stamp paper. Therefore, mere placing of photocopies of these
documents on record without examination of the persons who have prepared and signed such documents is not of any
help to the case of the management.

31.  Reliance was also placed upon the case of S.C. Chandra Vs State of Jharkhand (2007) 8 SCC 279. In this case,
the issue of employer and employee relationship was involved. In fact, the issue before this Court was for parity of
wages and question of agreement/contract being sham or nominal was not directly involved; It was further held in this
case that simply because nature of the work was same would not entitled the employee for equal pay with the other
employees whose mode of employment, experience etc. is different. The employer of Subhash Chander was not being
maintained by BCCL in any manner, as such, it was held that they are employees of the School.

32. I have also gone through the judgement in Hari Shankar Sharma Vs. Artificial Limbs Manufacturing
Corporation (2002) 1 SCC 274. To my mind, the factual scenario in the said case depicts entirely a different picture
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from the controversy on hand. In the said case, the company owned a factory where more than 200 workers were
employed and a canteen was set up on the premises for the employees. From time to time agreements were into
between the contractor of the company and it was the contractors who were preparing and serving foodstuff. Workmen
claimed themselves to be direct employees of the company and sought regularization. When they failed before the
Labour Court, matter was taken by the workers of the canteen before the Apex Court and in this case reference was
made to Section 46 of the Factory Act, 1947 in which a company is cast with statutory obligation to provide and
maintain a canteen for the use of its employees. It was against this background that held that setting up of the canteen
by the company was a statutory requirement and employer of the canteen cannot be said to be employer of the
management. Again, as discussed above, control regarding mode of work and nature of duty in the case relied upon
was with the manager of the canteen and the principal employer has nothing to do with the same, whereas in the case
on hand, everything is vice versa as it was the management who is having full effective control over the employees, i.e
the claimants herein who were performing and taking vehicles for filling, repair etc. to various places as is clear from
the documents discussed above. Resultantly, ratio of this authority is also is not of any help to the case of the
management.

33. In India General Navigation and Railway Company Ltd. vs their Workmen (Civil Appeal No.514 of 1964), it
was case of termination of 56 workers who alleged themselves to be in the direct employment of the company whereas
the case of the management was that they were not its employees and termination of their services was a result of
closure of the business and the said closure was held to be bonafide by the Tribunal. It was also held that there was no
direct relationship of master and servant between the company and the workers.

34.  Learned A/R for the management also relied upon certain other authorities regarding regularization of the
workmen. There is no dispute to the proposition of law that there cannot be regularization of daily wage workers unless
there is policy of the management to regularize such workmen. Moreover, question of regularization would arise only
when termination of the workmen is held to be bad under the law or such workmen are ordered to be reinstated.

35.  The learned A/R for the claimant also relied upon a number of authorities so as to prove that there is gross
violation of provisions of Section 25-F of the Act as well as other provisions. In this regard, strong reliance was
placed on the case of Anoop Sharma Vs. Executive Engineer, Public Health Division No.1, Panipat (Haryana), reported
in (2010) 5 SCC 497 has discussed in detail provisions of Section 25F of the Act and held as under:

25-F Conditions precedent to retrenchment of workmen. - No workman employed in any industry who has
been in continuous service for not less than one year under an employer shall be retrenched by that employer
until -

(a) the workman has been given one month's notice in writing indicating the reasons for retrenchment and the
period of notice has expired, or the workman has been paid in lieu of such notice, wages for the period of the
notice;

(b) the workman has been paid, at the time of retrenchment, compensation which shall be equivalent to fifteen
days' average pay for every completed year of continuous service or any part thereof in excess of six months

16. An analysis of the above reproduced provisions shows that no workman employed in any industry who has
been in continuous service for not less than one year under an employer can be retrenched by that employer
until the conditions enumerated in Clauses (a) and (b) of Section 25-F of the Act are satisfied. In terms of
Clause (a), the employer is required to give to the workman one month's notice in writing indicating the
reasons for retrenchment or pay him wages in lieu of the notice. Clause (b) casts a duty upon the employer to
pay to the workman at the time of retrenchment, compensation equivalent to fifteen days' average pay for
every completed year of continuous service or any part thereof in excess of six months.

17. This Court has repeatedly held that Section 25-F(a) and (b) of the Act is mandatory and non-compliance
thereof renders the retrenchment of an employee nullity

36. Reliance was also placed by the learned A/R for the claimant upon the case of Secretary, Haryana State
Electricity Board vs. Suresh Kumar (1999) LLR 433). In this case, Electricity Board has awarded contracts to private
contractors to undertake work of maintenance and cleaning of plants at various places in the State. When the said
contract expired, services of the contract employees were terminated by the contractor and the matter was taken to the
Industrial Court. Labour Court ordered reinstatement with continuity of service to the said contract employees
alongwith 10% back wages. When matter was taken to the Hon’ble High Court by the management of Electricity
Board, it was held that there existed relationship of employer and employee between the Electricity Board and the
karamcharis (contract employees). As such, to this extent order of the Labour Court was upheld. However, no back
wages were granted. It was held by the Hon’ble High Court that maintenance of plant is not seasonal work in nature
and overall control over such contract labour was that of the officials of Electricity Board who were issuing necessary
directions to such employees from time to time and were also exercising administrative control. Electricity Board
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finally took up the matter with Hon’ble Apex Court wherein strong plea was raised that karamcharis were employees of
the contractor and not that of Electricity Board inasmuch as wages were being paid to the said employees through the
contractor. It was proved on record that the employees in the above case were in continuous employment though
private contractors kept on changing from time to time. In this background, it was observed by the Hon’ble Apex
Court that doctrine of lifting of veil as enunciated in the case of Solomon vs. Solomon can be applied to decide the
relationship of employer and employee in cases falling under contract labour. It was also held that the work of
maintenance cannot by any stretch of reasoning be ascribed to be of seasonal nature. The number of employees
required for maintenance and upkeeping of the plants are also mentioned in the contract. Finally, in para 19, Hon’ble
Apex Court, held as under:

It has to be kept in view that this is not a case in which it is found that there was any genuine contract labour
system prevailing with the Board. If it was a genuine contract system, then obviously, it had to be abolished as
per Section 10 of the Contract Labour Regulation and Abolition Act after following the procedure laid down
therein. However, on the facts of the present case, it was found by the Labour Court and as confirmed by the
High Court that the so called contractor Kashmir Singh was a mere name lender and had procured labour for
the Board from the open market. He was almost a broker or an agent of the Board for that purpose. The
Labour Court also noted that the Management witness Shri A.K. Chaudhary also could not tell whether
Shri Kahsmir Singh was a licensed contractor or not. That workmen had made a statement that Shri Kashmir
Singh was not a licensed contractor. Under these circumstances, it has to be held that factually there was no
genuine contract system prevailing at the relevant time wherein the Board could have acted as only the
principal employer and Kashmir Singh as a licensed contractor employing labour on his own account. It is also
pertinent to note that nothing was brought on record to indicate that even the Board at the relevant time, was
registered as principal employer under the Contract Labour Regulation and Abolition Act. Once the Board was
not a principal employer and the so called contractor Kashmir Singh was not a licensed contractor under the
Act, the inevitable conclusion that had to be reached was to the effect that the so called contract system was a
mere camouflage, smoke and a screen and disguised in almost a transparent veil which could easily be pierced
and the real contractual relationship between the Board, on the one hand, and the employees, on the other,
could be clearly visualized.”

37. In the case on hand also, as is clear from evidence on record that the claimants herein are virtually in continuous
employment since 1985/86 onwards and they are performing their duties in the premises of the management since then.
Management has not examined, as discussed above, any contractor or supervisor engaged by such contractors so as to
show that supervisory and administrative control over the said claimants was that of the contractor and not that of the
management. Rather, evidence on record is very explicit to the effect that duties are being assigned to different
claimants by the officials of the management regarding filling of diesel as well as other duties regarding repair and
maintenance of vehicles. There is not even a shred of evidence on record to show that any contractor or his supervisor
had at any point of time issued any kind of direction regarding performance of duties in the premises of the
management where such employees were admittedly working in various shifts. There is also no specific evidence on
record to prove as to who was the last contractor engaged by the principal employer, i.e. management herein to whom
work was assigned by the management by executing valid contract. Moreover under what circumstances termination
of services of the claimant on 31.03.2002 was done either by such contractor or the management? All this was within
the knowledge of the management who is admittedly the principal employer and management should have submitted
entire record pertaining to engagement of such contractors from time to time. There also appears to be violation of
provisions of CLRA Act by the management. It is clear from provisions of the CLRA Act and rules made therein that
whenever a contract is entered into between the parties, the number of workers to be engaged with their full names and
details is also required to be mentioned in the contract documents. It is further the duty of the principal employer to
ensure that wages are paid to such employees on the spot by the contract as is clear from Rule 72 of Contract Labour
(Central) Rules 1971. The principal employer is also required to ensure compliance of other provisions of CLRA Act
as well as rules made therein. There is also an obligation upon the management to maintain register of contractors in
terms of Rule 74 in Form XII and form XIII requires every contractor to append names of the employees engaged by
him. Since in the case on hand, employees, i.e. claimants herein, remained the same though contractors kept on
changing from time to time, which fact was not disputed even by the management, it is clearly suggestive of the fact
that such contractors were simply name lenders and they were not having any effective or supervisory control over the
employees on the spot. Since, no contractor has been examined by the management, as such merely filing of contract
documents which do not even contain signatures of the contractors is not of much value. In such circumstances, this
Tribunal is of the firm view that the claimants herein cannot be said to be employees of the contractor as was being
strongly urged on behalf of the management and they are held to be employees of the principal employer.

38. Admittedly, in the case on hand, there is blatant violation of provisions of Section 25-F of the Act and there is a
long line of decisions of Hon’ble Apex Court that non-compliance of provisions of section 25-F of the Act would
render action of the management to be totally illegal and void under the law.
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39. Now, the residual question before this Tribunal is as to what relief the claimants herein are entitled to? Since
this Tribunal has already held that the above claimants were in employment of the management since 1985 onwards
and they were also performing their duties continuously and as such, it cannot be said that the work which they were
performing is seasonal or temporary in nature.

40.  No doubt, earlier a view was articulated by the Hon’ble Apex Court in several authorities and legal position was
that if termination of a workman is found to be illegal or against the principles of natural justice, in that eventuality,
relief of reinstatement with back was would follow. This view was taken by Hon’ble Apex Court in Deepali Gundu
Survase Vs. Kranti Junior Adhyapak Mahavidyalaya (2013 AIR SCW 5330). However, in the recent past, there is
change in this trend and now in several cases a view has been taken that relief by way of reinstatement alongwith back
wages is not automatic even though the action of the management has been found to be totally illegal or void under the
law. Question of grant of back wages as well as reinstatement, in fact, would depend upon a number of factors, e.g.
nature of post, mode of recruitment, duration of engagement, delay in raising the industrial dispute, nature of the work
being performed by the workman etc. However, there cannot be any straight jacket formula to be applied in a
mechanical manner by the courts.

41. At this stage, it is necessary to mention that in Oshiar Prasad Vs. Sudamdih Coal Washery (2015) 4 SCC 71,
Hon’ble Apex Court while dealing with almost similar case held that when services of a workman have been
terminated long back prior to making of the reference and such workmen were either not in the services of either
Contractor or/and the previous employer, in that eventuality, question of their absorption or regularization did not arise
nor this issue could have been gone into on its merits for the reason that they were not in service. Question of
regularization thus can only be considered when contract of employment subsists. In the case on hand, as is clear from
the pleadings as well as evidence on record, services of the claimants herein were terminated on 31.03.2002 and
thereafter they are virtually out of employment and evidence on record is quite clear that they have been in service of
the management for the last more than 15-18 years prior to their termination. In view of this, reference is answered
accordingly, partly in favour of the claimant holding that instead of reinstatement or regularization of their services,
they are entitled for reasonable compensation. Having regard to the length of their service and the latest trend of the
Hon’ble Apex Court reflected in the various judgements, I am of the view that an amount of Rs.5 lakh appears to be
just and reasonable. It is also made clear that in case any of the claimant/s expired during pendency of the proceedings
before this court, in that eventuality, compensation would be paid to the legal heirs of such deceased claimant/s. In
case compensation of Rs.5 lakh is not paid within a period of one month from the date of publication of the award, the
claimants would also be entitled to interest at the rate of 9% per annum upon the said amount from the date of the
reference till its payment. An award is accordingly passed. Let this award be sent to the appropriate Government, as
required under Section 17 of the Industrial Disputes Act, 1947, for publication.

Dated : November 15, 2017
A. C. DOGRA, Presiding Officer

¢ faeedt, 20 fEmwr, 2017

WA, 2903, 3TENfiTer foam ifufm@m, 1947 (1947 &1 14) 1 90 17 & SO § H19 TWhHR Joqd
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[E. TA-30011/20/2003-3TE3R (TH) ]
2l &, fewry, str wfam

New Delhi, the 20th December, 2017

S.0. 2903.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 156/2011) of the Central Government Industrial Tribunal/Labour
Court-1, New Delhi now as shown in the Annexure, in the industrial dispute between the employers in relation to the
management of M/s. Hindustan Petroleum Corporation Limited and their workman, which was received by the Central
Government on 30.11.2017.

[No. L-30011/20/2003-IR (M)]
D. K. HIMANSHU, Under Secy.
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ANNEXURE

BEFORE PRESIDING OFFICER: CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR
COURT No. 1 : ROOM No. 511, DWARKA COURT COMPLEX, SECTOR 10, DWARKA, DELHI

ID No. 156/2011

The Secretary,
Petroleum Worker Union,
C-160, Sarvodaya Enclave,

New Delhi — 110 017 ...Workman
Versus
The General Manager,

Hindustan Petroleum Corporation,
11" Floor, Tower 1, 124, Indira Chowk,
New Delhi 110 001 ...Management

AWARD

Pursuant to receipt of reference vide letter No.L-30011/20/2003-IR(M) dated 19.06.2003 clause (d) of sub-
section (1) and sub section (2A) of Section 10 of the Industrial Disputes Act, 1947(in short the Act), this court is
required to adjudicate an industrial dispute, terms of which are as under:

‘Whether the demand of the Union that Shri Balwinder Singh and seven others (list enclosed) for
reinstatement /regularization in view of the notification dated 10.05.2002 of the Ministry of Labour, New
Delhi is justified? If yes, to what relief the workmen are entitled?’

2. Later on, corrigendum was received from the appropriate Government vide letter No.L-30011/20/2003 dated
27.05.2014, which is as under:

‘In partial modification of this Ministry’s reference order of even number dated 19.06.2003, in the second line
of the schedule, the words ‘in view of termination with effect from 31.03.2002 without following the
provisions of ID Act, 1947 and consequent’ may be treated as added between the words ‘reinstatement’ and
‘regularization’.

3. Both parties were put to notice and it is clear from statement of claim filed by the claimant that the claimants,
namely S/Shri Balwinder Singh, Roshan Lal, Satish Kumar, Badri Prasad, Jai Singh, Madho Singh, Baru Ram and Shri
Vidya Bhushan were employed by Hindustan Petroleum Corporation Ltd. (in short the management ) in Shakur Basti
installation, New Rohtak road, except Shri Baru Ram, who has been working Brijwasan tap off point. Later on, Shri
Vidya Bhushan was also shifted to Corporation tap off point at Brijwasan. All the claimants herein are members of
Petroleum Workers Union, New Delhi since 1985-86. This is a registered trade union and is duly recognized by the
management.

4. It is the case of the claimants that they were engaged as contract labour in the Corporation and the work carried
out by them was permanent and perennial in nature and even served the management directly for 15-18 years. They are
being continued as contract labour. The sole objection of the management is of earning higher profits at the cost and
exploitation of the workmen. Claimants are in great stress and strain and there is constant danger of termination of
services by the management as Ministry of Labour is in the process of issuing prohibition notification of contract
labour under the law. Contractor neither had requisite licence which is violation of Section 12 of the Contract Labour
(Regulation and abolition) Act(in short the CLRA Act nor the management has got valid registration under Section 7 of
the CLRA Act for engaging contract labour. There is also reference to the CLRA Act in the pleadings, particularly
Section 21 and 29 of the said Act.

5. It is specifically alleged in Para 12 of the claim that under Section 10 of the CLRA Act, Central Government has
issued prohibition notification dated 10.05.2002 and above notification prohibits employment of contract labour in the
process, operation of work of maintenance of vehicles and equipment, namely truck, jeep, DG set, fire engine in the
establishment of the management at Shakur Basti installation. Nature of work performed by the claimant is permanent
and perennial in nature and the claimants have been working with the management without any break for the last 16-17
years. Main livelihood of the claimants is totally dependent on the present work and they have long experience of work
with the management. There is also reference to the judgement of the Hon’ble Apex Court in para 14 of the claimant
in Haryana State Electricity Board Vs Suresh and others (1999) 3 SCC 601) wherein the Tribunal/Court could lift the
veil so as to ascertain the true or genuine nature of the contract.
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6. It is also the case of the claimant that they have earlier filed writ petition 2001 of 2000 with the Hon’ble High
Court of Delhi for continuation of their service. In the said writ petition, Contract Labour Court was directed by the
Hon’ble High Court to decide the reference filed by the contract labour. Thereafter the Contract Labour Board in its
meeting on 30.01.2001 decided to recommend to the Government to abolish contract labour system in the bob of
maintenance of vehicle and equipment etc. at Shakur Basti installation of the management. It was thereafter that
necessary notification dated 10.05.2002 for prohibition of contract labour in the managements installation was issued.
Claimants have also made reference to the judgement of the Hon’ble Apex court in the case of Steel Authority of India
Vs. National Waterfront Workers Union wherein Hon’ble Apex Court has dealt with the question of issuance of
prohibition notification under Section 10 of the CLRA Act. It is further alleged that the management who is the
principal employer has violated the prohibition notification issued by the central Government by engaging new contract
labour and terminating services of the claimants herein i.e. Shri Baru Ram & Shri Vidya Bhushan on 31.01.2002, Shri
Balwinder Singh, Shri Roshan Lal, Shri Satish Kumar and Shri Badri Prasad, Shri Jai Singh and Shri Madho Singh on
31.03.2002 , is arbitrary, illegal and in violation of Section 25-F, G, M and N of the Act. It is also prayed that the
claimants have been serving the management for the last 14-17 years, as such, their services are liable to be reinstated.

7. Management has demurred the claim of the claimants by filing written statement. Management has taken
preliminary objections that the present reference is barred by doctrine of estoppel as all demands of the union for
reinstatement/regularization cannot be considered. It is also alleged that the appropriate Government issued
notification on 20.04.1987 whereby it had abolished contract labour system in certain processes at terminal, plant,
depots and factories of the management. There is also reference to the writ petition filed in Hon’ble High Court
challenging the said notification. Subsequently, the union has entered into agreement with the management on
09.03.1984 whereby all the matters and disputes pertaining to contract workmen engaged by the Society in the
installation at Shakur Basti were settled. Again there was an agreement between the management and the union on
28.06.2001 which was valid for a period of 10 years commencing from 01.10.1998. It is mentioned in the said
agreement that settlement is in full and final settlement of the demands raised by the union. Now, the union cannot
raise this point by filing the present claim before this Tribunal. Union has also not approached this Tribunal with clean
hands. There is also no proper espousal and making of reference by the appropriate Government is stated to be without
application of mind. Thus, it is abuse of process of court. Claim is also bad for mis-joinder and non-joinder of
necessary parties. It is the case of the claimants that they were in the employment of Tiwari and Co. and Floria
Automobiles. It is also their case that their respective contactors/employers who have employed the claimants had
terminated their services. However, claimants are claiming reinstatement with the management who had not
terminated services of the claimants. On merits, all the material averments have been denied by the management.
However, in reply in Para 1 (ii)a) it is submitted that the claimants had worked only upto 31.03.2002 when it was
decided by the management that no fresh contract for repair/maintenance at Shakur Basti installation. It is denied that
the claimants were working for maintenance of vehicles of the management. It is also denied that the claimants were
continuously and regularly for more than 240 days in each completed year of service from 1984 to 2002. It is also
denied that the work performed by the claimants is permanent and perennial in nature. It is denied that the claimants
were employed as casual workers for carrying work of permanent and perennial in nature. It is also denied that the
claimants were performing their duties under the direct control and supervision of the officials of the management.
Further, it is denied that the contractor did not have requisite licence under Section 12 of the CLRA Act or the
management does not have valid license under Section 7 of the said Act. It is also denied that the management is
violated the notification and continues to employ new contract labour.

8. Rejoinder was also filed by the claimant to the written statement filed by the management wherein the
claimants have reiterated the stand taken in their claim statement and denied material averments contained in the
written statement.

9. Against this factual background, my learned predecessor based on the pleadings of the parties, vide order dated
19.05.2005 framed the following issues:

@) Whether the claim filed by the union and the consequent terms of reference are barred by doctrine of
estoppel as stated in preliminary objection No.1 of the written statement?

(ii) Whether the claim filed by the union is barred by principles of resjudicata?

(iii) Whether the union is authorized to raise demands on behalf of the claimants who are not its
members?

@iv) Whether there is any employer-employee relationship between the parties? If so, its effects?

) As per terms of reference

10. Claimant, in order to prove their case examined S/Shri Balwinder Singh, Baru Ram, Madho Singh, Roshan Lal,
Satish Kumar, Badri Prasad, Jai Singh, Vidya Bhushan and K.L. Chhabra, whose affidavits are Ex.WWI1/A,
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Ex.WW2/A, ExWW3/A, Ex. WW4/A Ex.WW5/A, Ex WW6/A, Ex WW7/A, ExWWS8/A, Ex WW9/A respectively
and they relied on various documents. Management, in order to rebut the case of the claimants examined Shri Ashwani
Kumar Gupta and Shri Balbir Singh Bahherwal as MW1 and MW?2 and their affidavits are Ex MW1/A and Ex MW2/A
respectively. Various document were relied by the management witness and many adjournments wee also taken by the
management for production of the documents during the course of cross examination, which was allowed by this
Tribunal in the interest of justice.

11. I have heard Shri K.L. Chhabra, A/R for the claimants and Ms.Raavi Birbal, A/R for the management.
Issue No. i and ii

12.  Both these issues are being taken together for the purpose of discussion as they are inter-related and can be
conveniently disposed of. No doubt management has taken the plea of estoppel in Para 1 of preliminary objections of
the written statement and there is also mention of the fact that the present reference is barred by principles of
resjudicata. During the course of arguments, attention of the Tribunal was invited by the learned A/R for the
management to settlement dated 09.03.1994 Ex.MW1/1. Learned A/R for the management also urged that the said
agreement was valid for a period of 10 years commencing from 01.10.1998 to 30.08.2008. The said settlement is full
and final between the parties and the demands raised by the union were considered and settled between the parties.
Demands which were not specifically mentioned in the above settlement will be treated as not pressed by the union and
will not be raised by the union during operation period of this settlement.

13.  Shri K.L. Chhabra, appearing on behalf of the claimant urged that so called settlement ExXMW1/1 has nothing to
do with the reference which has been made by the appropriate Government and the said settlement has nothing to do
with the illegal termination of the claimants herein Moreover, issue raised in the present reference are not at all
covered, in the contention of the A/R for the claimant, by terms and conditions contained in the settlement Ex. MW 1/1.

14. I have also gone through the contents of the settlement Ex. MW 1/1 and a bare perusal of the various clauses of
the above settlement would show that the issues raised in the said mutual settlement between the union and the
management were entirely different from the controversy which has been raised in the present reference. When the
above settlement was arrived at between the parties, writ petition was already pending in the Hon’ble High Court of
Delhi and it appears that in view of the above agreement, no order on merit was passed by the Hon’ble High Court of
Delhi.

15.  Since reference made to this Tribunal is regarding reinstatement/ regularization of the services of the claimant in
view of the notification dated 10.05.2002 and claimants have also challenged their termination to be wrong and illegal,
as such, this Tribunal is of the considered opinion that settlement Ex.MW1/1 between the management and the
claimant is not a bar for the entertainment and disposal of the reference made by the appropriate Government. It is trite
law that when a reference has been made by the appropriate Government under Section 10 of the Act, the Tribunal is
required to pass an award in terms of section 15 of the Act, on merits.

16.  Moreover, the plea of resjudicata was not seriously pressed by the learned A/R for the management. Further,
there is no adjudication of the claim on merits regarding regularization/reinstatement of the claimants herein in view of
their termination on 31.03.2002 by a court of competent jurisdiction or Industrial Tribunal previously. Law is fairly
settled that in order to attract the plea of resjudicata, the court has to keep in mind that before claim can be allowed to
be barred by principles of resjudicata, it must be shown that plea in question has not only been pleaded but it has been
heard and finally decided in the previous case by court of competent jurisdiction and between the same parties. The
party raising such a plea is also to not only to prove that the cause of the claimant in the earlier case was the same but
also claimants had opportunity to seek such relief in the earlier proceedings. Since the question of reinstatement or
termination of the claimants herein has not been earlier considered by a court of competent jurisdiction or Tribunal nor
there is any mention of present dispute in any proceedings between the parties. Therefore, there is no question of
barring of the claimants herein on the basis of plea of estoppels or resjudicata. Both these issues are decided
accordingly in favour of the claimants and against the managements.

Issue No. iii

17.  Learned A/R for the management has not specifically pleaded that the union is not authorized to raise demand of
the claimants herein. Shri K.L. Chhabra, while appearing as WW9 has tendered in evidence his affidavit Ex.- WWO9/A.
He has specifically mentioned in para 1 that he is Secretary of the Petroleum Workers Union and the said union is duly
recognized by the management. He is also signatory to the various settlements, including settlement Ex.MW1/1
wherein his designation is mentioned as Secretary There is also copy of membership/subscription slip which bears
signatures of Shri K.L. Chhabra and the fees have been charged from the various workmen as membership
fee/subscription.  Since Shri K.L. Chhabra, in the capacity of Secretary of the workman union has signed
memorandum of settlement on the last page of EMW1/1 and another settlement EXxMW2/W1 dated 27.02.1982 and
the said settlement is also duly signed by the officials of the management, which also clearly shows that Shri K.L.
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Chhabra was duly accepted by the officials of the management as General Secretary of the Union. Moreover, this
objection that the claimants were not members of the union of which Shri K.L. Chhabra is General Secretary was not
put to Shri K.L. Chhabra seriously before the Assistant Labour Commissioner.

18.  So far as question of raising of demand by the claimants herein in its meeting is concerned, there are even
rulings to this effect that members of a union, whether registered or unregistered, can also raise a demand orally and
there is no need or requirement under the law to specifically raise any demand in writing by the aggrieved workmen.
Hon’ble Apex Court in the case of Associated Cement Company Ltd vs. [AIR (1960) SCC 777] held as under:

‘We have already noticed that an industrial dispute can be raised by a group of workmen or by a union even
though neither of them represent the majority of the workmen concerned; in other words, the majority rule on
which the appellant’s construction of Section 19(6) is based is inapplicable in the matter of the reference
under Section 10 of the Act. Even a minority group of workmen can make a demand and thereby raise an
industrial dispute which in a proper case would be referred or adjudication under Section 20.’

19.  In view of the ratio of the judgement discussed above, it is clear that espousal of a dispute by the union is not
sine qua non for adjudication of such dispute in terms of Section 10 of the Act. It is, further, clear from the above
judgement that even the union is not required to be registered so as to raise a dispute of the workmen under the law.
Accordingly, this issue is decided accordingly.

Issue No. (iv) and (v)

20.  Both these issues are also being taken up together for the purpose of discussion as they can also be conveniently
disposed of. It is clear from the pleadings of the parties that the claimants herein have come with the specific plea that
they were employed by the management of HPCL at Shakur Basti for the last 15 to 18 years and they are members of
Petroleum Workers Union since 1985-86. Management has come with the specific stand that the claimants had worked
with the management only upto 31.03.2002 as is clear from para 2(a) of the written statement when it was decided by
the management that no fresh contract for repair and maintenance of vehicles were to be given at Shakur Basti and
Brijwasan installation. In para 6 of the preliminary objections, management has also stated that the claimants in fact
were in the employment of M/s Tiwari & Co and M/s Floria Automobiles and the claimants were terminated by the
said contractor. Management has not terminated services of the claimant, hence there is no question of their
reinstatement /regularization by the management.

21.  Itis clear from the pleadings of the parties that the claimants were admittedly working at Shakur Basti and they
have been performing duties for the management. Claimants in order to prove relationship of employer and employee
examined Shri K.L. Chhabra, General Secretary as WW9, who has filed a detailed affidavit. It is clear from affidavit of
Shri K.L. Chhabra Ex-WW9/A that management has engaged services of 8 claimants for maintenance and repair of
vehicles, whose details are also mentioned in the affidavit. During the course of arguments, it was not denied that
previously the claimants were doing the work of repair and maintenance of vehicles at Shakur Basti depot. Case if the
management, as discussed above, is that it was being done through contractors to whom management has awarded
work as per law. There is hardly anything in the cross examination of Shri K.L. Chhabra WW9 so as to help the case
of the management in any manner. Similarly, affidavit of other claimants Ex WW1 to ExYWW1/8, S/Shri S/Shri
Balwinder Singh, Roshan Lal, Satish Kumar, Badri Prasad, Jai Singh, Madho Singh, Baru Ram and Shri Vidya
Bhushan also show that they were engaged for maintenance and repair of vehicles belonging to the management. One
of the workman is a auto electrical, two were mechanics, 2 were helper, one a foreman. All the claimants have
clarified in their affidavits that have been shown to be working under various contractors. However, the management
had direct control and supervision and directions regarding performance of work was being done by officials of the
management. Management has also allotted code number fo the workmen and ESI cards have also been issued to the
claimants wherein the name of HPCL is mentioned. There is also mention of the fact that the management has been
changing contractors since 1984-85. Services of the claimants herein always remained continuous with the
management. Affidavit further shows that the contractors were only name lenders and used to come only when
making payment of wages at the close of the month. There are also averments to the effect in para 8 of the affidavit of
the claimants that the contractors were not holding licence nor management got itself registered under the CLRA Act.
Affidavits of the various workmen contain one vital fact and the same is that they are working with the management
since 1985-86 onwards.

22.  There is also evidence on record to show that entry passes bear the headnote of BPCL, regarding which there is
mention in the affidavit also. During the course of arguments, learned A/R for the management in all fairness,
admitted that such passes are issued in a routine manner so that the workman who are working under the contractor can
be given entry into the premises of the establishment.

23.  There are also copies of ESI card issued by the management and the same is Ex.- WW4./1(colly) which shows
that under the ESI scheme, cards were issued to the various claimants. Ex.MW1/W2 are copies of EPF slips, which
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shows that EPF was being deducted from the wages of the claimants under the provisions of EPF Act 1995. Copy of
entry passes are Ex.-WW4/3(colly) which bears the name of HPCL in the headnote and have been issued in the name of
Balvinder Singh, Satish Kumar, Jai Singh, Babu Ram, Vidya Bhushan.

24.  Management in order to rebut the case of the claimant examined Shri Ashwani Kumar Gupta as MW1 whose
affidavit is Ex MW1/A and he has stated in his deposition that the claimants herein were working under various
contractors for the management and he was supplied this information by the officials of the department and he is
making statement on the basis of official record. Claimants were terminated by the contractor. He was specifically put a
question whether he can produce copy of the agreement between the management and the contractor through which
claimants herein are alleged to be engaged and the contractor under whose contract the claimants were working. He
sought time to produce the said record which was granted by this court. On the next date of hearing, he has produced
only one copy ExMW1/W1 and he sought further time so as to examine the same. When this witness appeared again
on 29.12.2011, he deposed that he had tried to trace the record but could not lay his hands on any other
contract/agreement entered into between the management and the contractor. He has not even brought the list of
contractors or the registration certificates issued in favour of the management. Though he has made mention of Tiwari
& Co. and M/s. Flora Automobiles, their licences were not admittedly produced by him. Though, he said that
Ex.MWI1/W2 to ExMW1/W52 are disputed but he has not deposed as to how these documents can be said to be
doubtful. Rather, learned A/R for the management at the time of final arguments filed additional documents to show
that it was through contractor EPF was being deducted from the wages of the claimant. However, these documents
have been admitted by the learned A/R for the management. There is no mention of the name of any contractor in the
above documents which again clearly suggests that EPF of the claimants concerned were being deducted directly by the
management. Payment of EPF pertains to the year 1991-92 and onwards.

25. Shri Ashwani Kumar Gupta, in his cross-examination, has also admitted that the management used to deduct PF
out of the wages of employer of the claimant. A/R for the claimant also specifically asked this witness to submit list of
employees from whose wages PF was being deducted by the management and this witness has simply replied that since
the record is very old, as such, he requires more time to peruse the record. Thereafter, this witness was examined by
this court on 16.07.2012 and he straightway deposed before this Court that no record as desired by the court was
available. He further clarified that as principal employer, management ensures that PF subscriptions were deducted by
the contractor from the wages of the employees and this subscription alongwith managements contribution were
deposited with the authority concerned. He further stated that original ExMW1/1 to Ex.MW1//8 are not available. He
further stated that the PF and ESI contribution of the claimants were paid by the management in the capacity of
principal employer. Then the management used to deduct the ESI and PF contribution of the employees out of the bill
of the contractor. He could not produce any document to show that the above contribution was deducted out of the bill
of the contractor. It is pertinent to note here that there is no mention of the name of the contractor in the documents
referred above. Lastly, this witness admitted that the management cannot produce copy of any agreement executed
between the management and the contractor as no record is available to this effect. He further admitted that the
management cannot produce any record to show that the claimants have not worked for more than 240 days in a
calendar year.

26.  Shri Balbir Singh Babberwal was examined as MW2 whose affidavit is Ex. MW2/A. It is almost on the same
lines as the affidavit of MWI1. Cross-examination of this witness would show that he is stated that work awarded to
the contractor was not for supply of manpower but it was for doing a specific job. He further made a vital admission
that the claimant worked in the premises of the management from 1985 till 2002 under different contractors. Work of
maintenance and repair of company vehicles was being done by the claimants under their supervision and the same was
up to the mark. This witness tried to depose that all the claimants were employed through contractors and are not
engaged by the management directly. However, he has not referred to any specific agreement nor any name of the
supervisor given as to who was supervising the work being done in the premises of the management by the claimant.
He further deposed that there were 60 tankers and lorries owned by the management. He has not disputed document
Ex.MW2/W2 which pertain to the provident fund contribution of the various claimants. Even otherwise, these
documents have been admitted by the management. He has also produced copies of contracts/agreements Ex. MW2/W?2
to Ex. MW2/WS5 but he has admitted that these copies do not pear signatures of the contractor. He further deposed that
original of the above documents are not in possession of the management. Ex.MW2/W?2 is the duty roster of drivers
which shows that with the vehicle, names of helpers are also mentioned.

27. Tt is clear from the resume of evidence discussed above that the management has come with the specific plea
that the members of the claimant union are workmen of the contractor and not that of the principal employer whereas
the case of the claimants herein throughout is that they have been directly working in the employment of the
management who was having supervisory as well as administrative control over the performance of their work.
Admittedly, in the case on hand, neither the claimants nor the management had examined the contractors to whom the
work was allotted by the management from time to time. There is mention of a few contractors in the pleadings of the
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parties and perusal of licence Ex.MW2/5 and certificate of registration Ex.MW2/12 shows that on 11.03.1999
certificate of registration was issued. However, the certificate of registration does not bear the name of the contractor as
the same is mentioned in Annexure B. There is another document Ex.MW2/13 wherein there is mention of particulars
of the contractors and the contract labour working at Shakur Basti installation. It is further clear from perusal of the
said document that the name of the contractor M/s. Tiwari and Co, Om Builders, MP Sambi and Sons alongwith their
addresses are mentioned. The said document also mentions the period which is up to the year 2000. There are also
similar other documents Ex.MW2/14 to Ex. MW2/17 wherein the principal employer has been shown as Hindustan
Petroleum Corporation Ltd. and name of the contractor is mentioned on the said documents. There is another letter
Ex.MW?2/19 which pertains to the engagement of contract labour for maintenance of vehicles. There is also mention
of writ petition No0.7200 of 2000 before the Hon’ble High Court of Delhi. This letter also contains names of number of
vehicles, jeeps etc. which are required to be repaired and maintained by the labour, i.e. claimants herein who are
working in the premises of the management. There are also other documents such as Ex. MW2/22 as well as extract of
wage/pay register ExMW2/6 wherein names of the claimants herein who are working in the premises of the
management are shown ant it pertains to the month of November 1999, January 2000, February 2000 and July 2001.
These documents are not helpful to the case of the management in any manner as there is no mention of the name of the
contractor in any of the columns. Rather it contains the names of the various workmen and in the last column,
signatures of the workman are obtained regarding receipt of wages by them.

28.  To my mind, it would have been useful for the management to have examined atleast some of the contractors to
whom work was allotted by the management from time to time and copies of the agreements which was entered into
between the management and such contracts were required to be proved in accordance with law so as to prove the plea
of the claim that they were employees of the contractors and not that of the management. Since there is serious dispute
of relationship of master and servant between the management and the contractor, therefore production of these
agreements was essential. All these documents were admittedly in possession of the management, who had initially
taken the stand that no contract agreement is available in the office of the management. The case was deferred several
times when statement of Shri Ashwani Kumar was recorded. Law is fairly settled that if a party in possession of
documents does not produce such documents despite directions of the court and no plausible explanation is given by
he said party for non-production of the same, in that eventuality, court is at liberty to draw adverse inference against the
said party, more so when some of the documents which are favourable to the management have been placed on record
whereas the other documents, despite directions, were not placed. In this regard, it is appropriate to refer to the
admission made by Shri Ashwani Kumar MW1 who has clearly stated in his cross-examination dated 25.05.2012 that
the management deducted EPF subscription out of the wage of the claimants and he has given specific answer to the
question put on behalf of the claimant. However, when appeared on the next date of hearing, he shifted the stand and
said the management is the principal employer and there is no record available in the office of the management
regarding deduction of EPF. When arguments were partly heard in the case, learned A/R for the management came
with an application so as to show that the management was exempted from payment of ESI and in this regard invited
attention of the court to Ex.MW2/2 which relates to exemption of ESI by the management. The question before this
Tribunal is not whether the claimants ESI or EPF was being deducted or not. The sole question before this Tribunal is
whether claimants are liable to e regularized in view of order of termination passed against the said claimants.

29.  Learned A/R for the management raised the plea that question of sham and bogus agreements cannot be
entertained and this Tribunal cannot travel beyond the terms of reference in view of the specific provisions contained in
Section 10 of the Act. There is hardly any dispute with the proposition of law that this Tribunal is required to answer
the reference made by the appropriate Government. However, all the incidental questions relevant to the main issue
which are integral part of the reference are also required to be answered by this Tribunal. Moreover, reference before
this Tribunal is not to the effect that whether the claimants herein are employees of some contractor or that of the
principal employer, i.e. management herein. The reference is very specific and this Tribunal is required to answer the
question whether demand of the claimants terminating the job of the claimants herein by the management is fair and
justified.

30. Learned A/R for the management during the course of arguments relied upon a number of authorities so as to
support her plea that the claimants herein are employees of the contractor and are not in the employment of the
management. In this regard, reliance was placed upon the case of International Airport Authority of India Vs.
International Air Cargo Workers Union (2009) 13 SCC 374, General Manager Bengal Nagpur Cotton Mills Vs. Bharat
Lal & another, (2011) 1 SCC 635, National Aluminum Company Limited vs. Ananta Kishore Raut & Others (2009) 9
SCC 462, S.C. Chandra Vs State of Jharkhand (2007) 8 SCC 279, Hari Shankar Sharma Vs. Artificial Limbs
Manufacturing Corporation (2002) 1 SCC 274, India General Navigation and Railway Company Ltd. vs their
Workmen (Civil Appeal No.514 of 1964), NC John Vs. Secretary, Thooupzma Taluk Shop (1973 1 LLJ 366 Kerala
High Court), Oshiar Prasad & Others Vs. the Employees in relation to management of Sudamdih Coal Washery of M/s.
BCCL, Dhanbad, Jharkhand (SLP(C) 33509/2011 decided on 02.02.2015, Oil and Natural Gas Corporation KG Project
Rajahmundry Vs. N. Satyanarayan (2003) 3 ALD 711 Andhra High Court, (Dyes and Chemical Workers Union Vs.
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Bombay Oil Industries Ltd. (2001) 89 FLR 638. Reliance was also placed on a few other authorities related to deposit
of EPF, ESI etc. which is not to be considered as relevant or decisive factors for deciding relationship of employer and
employee.

31. Learned A/R for the claimants urged that in the present case there is ample evidence on record to suggest that
the claimants have been working in the premises of the management for the last more than 15-18 years and having
performed their duties sincerely and regularly. Claimants were not in the knowledge that in the record of the
management they have been shown to be working under any contractor. It was further urged that in view of the ratio of
the case in Steel Authority of India Vs. National Union Water Front Workers (2001) 7 SCC 1 as well as Anoop Sharma
Vs Executive Engineer (2010)SCC 5497, management was required to serve notice upon the claimants before
terminating their services and retrenchment compensation was also required to be paid to the claimants at the time of
their termination.

32.  During the course of arguments it was not disputed on behalf of either of the parties that no written notice was
served upon the claimants when their services were terminated either by the contractor or by the management nor were
they paid any retrenchment compensation as per Section 25-F of the Act before their termination. In such
circumstances, it is thus clear that there is clear-cut violation provisions of section 25-F of the Act. It is also clear from
record of the case that claimants herein are working continuously with the management, may be on papers through
contractors for some time and they have completed 240 days in a year prior to their termination. Management has also
not adduced any evidence so as to show that they were not directly engaged initially. As discussed above, management
in its reply has only mentioned names of M/s. Tiwari & Co. and M/s. Flora Automobiles who were engaged by the
management as contractors. The most relevant period in the present case was when services of the claimants herein
were terminated, i.e. 31.03.2002, as to who was the so-called contractor engaged by the management.

33.  Hon’ble Apex Court in the case of SAIL Court in Steel Authority of India and others Vs. National Union
Waterfront Workers and others [2001 (7) SCC 1] was primarily concerned with the meaning of the expression
‘Appropriate Government® as used in Section 2(1)(a) of the Contract Labour (Regulation and Abolition) Act, 1970 and
in Section 2(a) of the Industrial Disputes Act, 1947 in relation to State Government or the Central Government. The
other issue involved before the Apex Court was the automatic absorption of contract labour in the establishment of the
principal employer as a consequence of abolition notification issued under Section 10A of the CLRA
Act 1970. Supreme Court while partly overruling the judgement in Air India Statutory Corporation vs. United Labour
Union [1997 (9) SCC 377] prospectively held that neither section 10 of the CLRA Act nor any other provisions of the
Act, whether expressly or by necessary implication, provides for automatic absorption of the contract labour on
issuance of notification under the said section, prohibiting contract labour and consequently principal employer is not
required to absorb contract labour working in such establishments. In the said case, another incidental issue whether
relationship of master and servant between the principal employer and contract labour emerges after issuance of
notification under section 10 of the CLRA Act was also considered by the Court. After discussing the entire spectrum
of the case law on the subject in Para 125 of the judgement, it was held as under:

(3) Neither Section 10 of the CLRA Act nor any other provision in the Act, whether expressly or by necessary
implication, provides for automatic absorption of contract labour on issuing a notification by appropriate
Government under sub-section (1) of Section 10, prohibiting employment of contract labour, in any process,
operation or other work in any establishment. Consequently the principal employer cannot be required to order
absorption of the contract labour working in the concerned establishment;

“(4) We overrule the judgment of this Court in Air India case prospectively and declare that any direction
issued by any industrial adjudicator/any court including the High Court, for absorption of contract labour
following the judgment in Air India case shall hold good and that the same shall not be set aside, altered of
modified on the basis of this judgment in cases where such a direction has been given effect to and it has
become final.”

5) On issuance of prohibition notification under Section 10(1) of the CLRA Act prohibiting employment
of contract labour or otherwise, in an industrial dispute brought before it by any contract labour in regard to
conditions of service, the industrial adjudicator will have to consider the question whether the contractor has
been interposed either on the ground of having undertaken to produce any given result for the establishment or
for supply of contract labour for work of the establishment under a genuine contract or is a mere
ruse/camouflage to evade compliance with various beneficial legislations so as to deprive the workers of the
benefit there-under. If the contract is found to be not genuine but a mere camouflage, the so called contract
labour will have to be treated as employees of the principal employer who shall be directed to regularize the
services of the contract labour in the establishment concerned subject to the conditions as may be specified by
it for that purpose in the light of para 6 hereunder.
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(6) If the contract is found to be genuine and prohibition notification under Section 10(1) of the CLRA Act in
respect of the establishment concerned has been issued by the appropriate Government, prohibiting
employment of contract labour in any process, operation or other work of any establishment and where in such
process, operation or other work of the establishment the principal employer intends to employ regular
workmen, he shall give preference to the erstwhile contract labour, if otherwise found suitable and, if
necessary, by relaxing the condition as to maximum age appropriately, taking into consideration the age of the
workers at the time of their initial employment by the contractor and also relaxing the condition as to
academic qualifications other than technical qualifications.”

34. A critical examination judgement in SAIL case (supra) would show that this judgement shines like a pole star in
the galaxy of precedents in the field of industrial laws and provides a beacon light to all those who are lost in the mist
of legal confusion.

35.  Itis clear from the various judgements that there are a number of factors which are required to be considered in
order to determine whether the workmen are directly in the employment of the principal employer, i.e. management
herein or were employees of the so-called contractors. One fact which is apparent from the perusal of the entire file is
that different contractors have been engaged by the management on paper from time to time but the workmen remained
the same despite engagement of different contractors by the management. It is, thus, sheer case of name-lending by the
contractor to the principal employer or company. Admittedly, all the claimants were working in the premises of the
management and were doing the work of repair etc., which fact was not disputed by any of the parties. There is no
mention of name of any supervisor of any of the contractors who was having any kind of control over the claimants
herein. Rather, evidence of the claimants herein is explicit on the point that they were doing work at Shakur Basti
installation on the orders of the officials of the management who were getting all kinds of work from them. Onus to
prove the contract or agreement between the principal employer and the contractor was on the management and also as
to exercise of supervisory or administrative control by the contractor on the employees was very heavy on the
management, who has not examined even a single contractor so as to prove any of the contract as well as period of
contract, including number of workers to be engaged by such contractor for performance of the work. At this stage, it
is also appropriate to refer to the provisions of CLRA Act which clearly provides that no contractor shall undertake or
execute any work through contract labour unless Licence has been issued in favour of such contractor by the Licensing
Officer in terms of Section 12 of the CLRA Act. Similarly, the principal employer is also required to register itself by
making an application to the registering Officer in the prescribed manner so that the principal employer could engage
contractor for execution of the work. Contravention of Section 7 or 12 of the CLRA Act is also an offence under the
law. It is further clear from perusal of section 21 of the CLRA Act that the principal employer shall nominate a
representative to be present when wages are paid to the workmen and in case contractor fails to make payment of
wages, it is the duty of the principal employer to make payment of such wages. Further Rule 72 enjoins upon the
principal employer to authorize a representative when salary is paid to the workmen and his signatures are also
required to be appended on the register of wages. After payment of salary to the workmen, a copy of the same is
required to be sent to the principal employer by the contractor. In the case on hand, the above requirements have not
been followed at all by the principal employer as management has not produced the salary record of the claimant right
from the beginning when the claimants were working till the date of their termination on 31.03.2002. Management has
selectively filed only some of the record pertaining to 2-3 contractors whose names are mentioned in the written
statement. Even the said contractors have not been examined so as to prove that it was the contractor who was getting
work from the claimants herein in the premises of the management. In such circumstances, merely because payment
was made through contractors cannot be said to create relationship of employer and employee between the contractors
and the claimants herein.

36. I have carefully gone through the ratio of the authority in International Airport Authority of India Vs.
International Air Cargo Workers Union(2009) 13 SCC 374 and a scrutiny of the facts of the above rulings would show
that the appellant company, International Airport Authority of India(IAAI) in the said case gave licence to a private
contractor for groundling of cargo and the contractor was entitled to collect charges from the consignor and consignee.
The said private contractor employed its own workers for ground handling of cargo. When the appellant company
(IAAI) terminated the licence of the private contractor. Workers then requested the appellant company (IAAI) to give
them employment. appellant company (IAAI) gave them casual employment for some time purely as temporary
measure and on humanitarian grounds. Subsequently, the said workers formed a co-operative society to which contract
of ground handling was given. The issue before the court was whether the contract between appellant company (IAAI)
and the Co-operative society was sham and the workers were direct employees of the appellant company (IAAI).
Initially award was passed by the Industrial Adjudicator in favour of the contract workers holding that the contract
between the appellant company (IAAI) and the society was sham. However, in writ petition, Single Judge of the High
Court quashed the award given by the Industrial Court but the Division Bench of High Court in writ appeal reversed
the decision of the Single Judge. It was thereafter that the matter was taken by appellant company (IAAI) before the
Hon’ble Apex Court and their plea was allowed by holding that ultimate supervision and control of the handling work
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in the said case was with the contractor as it is he who decides where an employee is to work and how long he will
work, subject to other job conditions. It was the contractor who was assigning and sending workers to work from one
place to another. In view of this factual scenario, it was ruled that the contract workers were employees of the
contractor and not that of the appellant company (IAAI). The factual situation in the case on hand is entirely different
from the factual scenario discussed above as in the case on hand there is ample evidence on record to suggest that the
claimant here were doing /performing work at Shakur Basti installation under the direct supervision and control of the
officials of the management and this fact is amply clear even from the statement of the witnesses examined by the
management as well as other evidence on record. There is not even an iota of evidence on record to suggest as to any
contractor or his supervisor had ever visited premises of the management so as to give directions to the claimants, who
were admittedly doing work in the premises of the management. Management has also not examined, as discussed
above, any contractor or any supervisor who was engaged by such contractors so as to prove the factum of ultimate
supervision and control of the work on the claimants, as such, ration of this authority is not of any help to the case of
the management. Moreover, in the authority relied upon by the management there is ample evidence on record to
suggest that it was the contractor who was exercising every kind of control over the contract workers and ad hoc
employment was given to the said workers of the said contractor on humanitarian grounds for a short period. In the
above authority, i.e International Airport Authority of India vs. International Air Cargo Workers Union (AIR (2009) SC
3063), it was held as under:

“When the contract labour contends that the contract between principal employer and contractor is sham and
nominal, the remedy is purely under the ID Act. The principles in Gujarat Electricity Board continue to govern
the issue. The remedy of the workmen is to approach the industrial adjudicator for adjudication of their dispute
that they are the direct employees of the principle employer and the agreement is sham, nominal and merely a
camouflage, even when there is no order under section 10(1) of CLRA Act. The industrial adjudicator can
grant the relief sought if it finds that contract between principal employer and the contractor is sham, nominal
and merely a camouflage to deny employment benefits to the employees.”

37.  Similarly, ratio of the judgement in General Manager Bengal Nagpur Cotton Mills Vs. Bharat Lal & another,
(2011) 1 SCC 635 is also not of any help to the management. In the said case, as is clear from the fats, respondent was
engaged through contractor as security guard for duties at the appellant mill in December 1980 and services of such
contract guard was terminated in July 1982 as the appellant mill terminated services agreement with such contractor on
16.08.1982. The contract worker, after five years of this termination filed a dispute for declaring that his termination
from service is illegal and he be given all consequential relief. Labour Court partly allowed the plea of the workman
and directed the principal employer to reinstate the contract worker to his post and pay him arrears. Thereafter, the
principal employer went in appeal before the Hon’ble High Court wherein the employer was directed to pay full
wages during pendency of the appeal to the contract worker. It so happened thereafter that the mill of the principal
employer was closed in October 1992 as it was declared a sick unit. It was also held by the Industrial Court that the
agreement between the principal employer and the private contractor was sham and nominal. High Court had also
dismissed the appeal filed by the principal employer and the matter finally reached Hon’ble Apex Court wherein appeal
filed by the principal was allowed and order of the Industrial Court and High Court was set aside. In the said case,
Hon’ble Apex Court laid down two basic tests in order to determine whether contract in the given case is sham and
nominal and in para 10 of the judgement, it was observed that the Industrial Court is required to keep in mind the well-
recognized tests to find out whether the contract labour are the direct employees of the principal employer are
(i) whether the principal employer pays the salary instead of the contractor; and (ii) whether the principal employer
controls and supervises the work of the employee. The Industrial Court in the case decided the case in favour of the
contract employees. However, Hon’ble Apex Court observed that the Industrial Court committed a serious error in
arriving at the said conclusion as onus was wrongly placed upon the management to prove the material issue of
contract being sham and nominal. It was also found by the Apex Court that the contract worker has misrepresented
facts that he was not in employment after termination whereas on record employment certificate of the contract worker
was filed by the company, which was not even denied by the contract worker. It was on account of this reason that due
to deliberate suppression and misrepresentation of facts, contract labour was held not entitled for reinstatement,
including payment of back wages.

38.  Strong reliance was also placed by the management in the case of National Aluminum Company Limited vs.
Ananta Kishore Raut & Others (2009) 9 SCC 462. It was a case where NALCO had established various schools and
provided infrastructure as well as financial support to the said schools. Management Committee of the Schools were
constituted to run administration of school, including engagement of staff etc. It was the Management Committed
which recruited staff and all decisions regarding their service conditions was taken by the said managing committee
without any control or approval from NALCO. Later on, administration of the school was given to some other society
on the decision of the Management Committee. The school has made recruitment of various staff and later on terms of
the same agreement expired, resulting in retrenchment of the employees. Ultimately, question which arose for
consideration was whether the said employees are in the employment of the Management Committee of the School or
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that of NALCO. It was held that there was no supervisory control over working of the staff or canteen of NALCO and
every thing was being done by the managing committee of the school. Day to day supervision and control is vested
with the managing committee from appointment till termination of the workers.

39. I really fail to understand as to how this ruling is helpful to the case of the management when evidence of the
management is to the contrary and the management has not examined any contractor or its supervisors so as to show, as
discussed above, that any direct supervision or control was exercised by such contractor or supervisor on the spot
upon the claimants. Shri Balwinder Singh Babberwal, MW2 has admitted in his cross examination that the claimants
were working in the premises of the management from 1985 till 2002 under different contractors. They were doing the
work of maintenance and repairing of company vehicles, which was upto the mark. Though he has denied that the
claimants were directly employed by the management. However, he has not mentioned name of any contractor to
whom work was given in the year 1985. There is no document of the management on record to show that in the year
1985 or immediately thereafter as to who was the contractor engaged by the management for doing such work. Rather,
this witness as well as MW1 Shri Ashwani Kumar have stated that contract documents are not available with the
management as the same could not be traced despite best efforts. Later on, Shri Babbarwal, in his cross examination
dated 04.06.2013 produced agreements Ex.MW2/W3 to Ex MW2/W5. He has further admitted that there are no
signatures of the contractor on these documents. A bare perusal of Ex.MW2/W3 would show that it is the roster of
drivers which contains names and number of the vehicles as well as drivers/helpers who hare performing duties with
the vehicles as mentioned in the said letter. There is no mention of any contractor on these documents. Similarly in
Ex.MW2/W3 pertains to maintenance and repair of vehicles owned by the management and the same is signed by the
Deputy General Manager of the management. There are documents attached with this document which shows that the
same is signed by the DGM and there is mention of fixed labour charges in the said documents. Perusal of all these
documents show that nowhere there is mention of the name of any contractor. Moreover, documents Ex. MW?2/W3 are
dated 03.06.1995 and other documents are for subsequent periods. Ex. MW2/W4 dated 28.01.1991 refers to the
standing purchase orders at Shakur Basti. Perusal of Ex MW2/W6 to Ex.MW2/W10 clearly shows that the vehicles
were driven and filling was also being done in the vehicles on the orders of the officials of the management and
nowhere these documents contractors are involved in any manner. The above documents pertain to the year 1994-95,
2001 etc. Document ExXMW2/W9 shows that one Shri Madho Singh was entrusted with duty of keeping vigil on the
tank properly and this document is also signed by the management. Perusal of the documents mentioned above is
clearly suggestive of one fact, that whatever duty was being performed by the workmen engaged at Shakur Basti
installation was at the instance of the officials of the management and there is no mention of any contractor.

40.  Reliance was also placed upon the case of S.C. Chandra Vs State of Jharkhand (2007) 8 SCC 279. In this case,
the issue of employer and employee relationship was involved. In fact, the issue before this Court was for parity of
wages and question of agreement/contract being sham or nominal was not directly involved; It was further held in this
case that simply because nature of the work was same would not entitled the employee for equal pay with the other
employees whose mode of employment, experience etc. is different. The employer of Subhash Chander was not being
maintained by BCCL in any manner, as such, it was held that they are employees of the School.

41. 1 have also gone through the judgement in Hari Shankar Sharma Vs. Artificial Limbs Manufacturing
Corporation (2002) 1 SCC 274. To my mind, the factual scenario in the said case depicts entirely a different picture
from the controversy on hand. In the said case, the company owned a factory where more than 200 workers were
employed and a canteen was set up on the premises for the employees. From time to time agreements were into
between the contractor of the company and it was the contractors who were preparing and serving foodstuff. Workmen
claimed themselves to be direct employees of the company and sought regularization. When they failed before the
Labour Court, matter was taken by the workers of the canteen before the Apex Court and in this case reference was
made to Section 46 of the Factory Act, 1947 in which a company is cast with statutory obligation to provide and
maintain a canteen for the use of its employees. It was against this background that held that setting up of the canteen
by the company was a statutory requirement and employer of the canteen cannot be said to be employer of the
management. Again, as discussed above, control regarding mode of work and nature of duty in the case relied upon
was with the manager of the canteen and the principal employer has nothing to do with the same, whereas in the case
on hand, everything is vice versa as it was the management who is having full effective control over the employees, i.e
the claimants herein who were performing and taking vehicles for filling, repair etc. to various places as is clear from
the documents discussed above. Resultantly, ratio of this authority is also is not of any help to the case of the
management.

42.  In India General Navigation and Railway Company Ltd. vs their Workmen (Civil Appeal No.514 of 1964), it
was case of termination of 56 workers who alleged themselves to be in the direct employment of the company whereas
the case of the management was that they were not its employees and termination of their services was a result of
closure of the business and the said closure was held to be bonafide by the Tribunal. It was also held that there was no
direct relationship of master and servant between the company and the workers.
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43.  Learned A/R for the management also relied upon certain other authorities regarding regularization of the
workmen. There is no dispute to the proposition of law that there cannot be regularization of daily wage workers unless
there is policy of the management to regularize such workmen. Moreover, question of regularization would arise only
when termination of the workmen is held to be bad under the law or such workmen are ordered to be reinstated.

44.  The learned A/R for the claimant also relied upon a number of authorities so as to prove that there is gross
violation of provisions of Section 25-F of the Act as well as other provisions. In this regard, strong reliance was
placed on the case of Anoop Sharma Vs. Executive Engineer, Public Health Division No.1, Panipat (Haryana), reported
in (2010) 5 SCC 497 has discussed in detail provisions of Section 25F of the Act and held as under:

25-F Conditions precedent to retrenchment of workmen. - No workman employed in any industry who has
been in continuous service for not less than one year under an employer shall be retrenched by that employer
until -

(a) the workman has been given one month's notice in writing indicating the reasons for retrenchment and the
period of notice has expired, or the workman has been paid in lieu of such notice, wages for the period of the
notice;

(b) the workman has been paid, at the time of retrenchment, compensation which shall be equivalent to fifteen
days' average pay for every completed year of continuous service or any part thereof in excess of six months.

16. An analysis of the above reproduced provisions shows that no workman employed in any industry who has
been in continuous service for not less than one year under an employer can be retrenched by that employer
until the conditions enumerated in Clauses (a) and (b) of Section 25-F of the Act are satisfied. In terms of
Clause (a), the employer is required to give to the workman one month's notice in writing indicating the
reasons for retrenchment or pay him wages in lieu of the notice. Clause (b) casts a duty upon the employer to
pay to the workman at the time of retrenchment, compensation equivalent to fifteen days' average pay for
every completed year of continuous service or any part thereof in excess of six months.

17. This Court has repeatedly held that Section 25-F(a) and (b) of the Act is mandatory and non-compliance
thereof renders the retrenchment of an employee nullity

45.  Reliance was also placed by the learned A/R for the claimant upon the case of Secretary, Haryana State
Electricity Board vs. Suresh Kumar (1999) LLR 433. In this case, Electricity Board has awarded contracts to private
contractors to undertake work of maintenance and cleaning of plants at various places in the State. When the said
contract expired, services of the contract employees were terminated by the contractor and the matter was taken to the
Industrial Court. Labour Court ordered reinstatement with continuity of service to the said contract employees
alongwith 10% back wages. When matter was taken to the Hon’ble High Court by the management of Electricity
Board, it was held that there existed relationship of employer and employee between the Electricity Board and the
karamcharis (contract employees). As such, to this extent order of the Labour Court was upheld. However, no back
wages were granted. It was held by the Hon’ble High Court that maintenance of plant is not seasonal work in nature
and overall control over such contract labour was that of the officials of Electricity Board who were issuing necessary
directions to such employees from time to time and were also exercising administrative control. Electricity Board
finally took up the matter with Hon’ble Apex Court wherein strong plea was raised that karamcharis were employees of
the contractor and not that of Electricity Board inasmuch as wages were being paid to the said employees through the
contractor. It was proved on record that the employees in the above case were in continuous employment though
private contractors kept on changing from time to time. In this background, it was observed by the Hon’ble Apex
Court that doctrine of lifting of veil as enunciated in the case of Solomon vs. Solomon can be applied to decide the
relationship of employer and employee in cases falling under contract labour. It was also held that the work of
maintenance cannot by any stretch of reasoning be ascribed to be of seasonal nature. The number of employees
required for maintenance and upkeeping of the plants are also mentioned in the contract. Finally, in para 19, Hon’ble
Apex Court, held as under:

It has to be kept in view that this is not a case in which it is found that there was any genuine contract labour
system prevailing with the Board. If it was a genuine contract system, then obviously, it had to be abolished as
per Section 10 of the Contract Labour Regulation and Abolition Act after following the procedure laid down
therein. However, on the facts of the present case, it was found by the Labour Court and as confirmed by the
High Court that the so called contractor Kashmir Singh was a mere name lender and had procured labour for
the Board from the open market. He was almost a broker or an agent of the Board for that purpose. The
Labour Court also noted that the Management witness Shri A.K. Chaudhary also could not tell whether Shri
Kahsmir Singh was a licensed contractor or not. That workmen had made a statement that Shri Kashmir Singh
was not a licensed contractor. Under these circumstances, it has to be held that factually there was no genuine
contract system prevailing at the relevant time wherein the Board could have acted as only the principal
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employer and Kashmir Singh as a licensed contractor employing labour on his own account. It is also pertinent
to note that nothing was brought on record to indicate that even the Board at the relevant time, was registered
as principal employer under the Contract Labour Regulation and Abolition Act. Once the Board was not a
principal employer and the so called contractor Kashmir Singh was not a licensed contractor under the Act, the
inevitable conclusion that had to be reached was to the effect that the so called contract system was a mere
camouflage, smoke and a screen and disguised in almost a transparent veil which could easily be pierced and
the real contractual relationship between the Board, on the one hand, and the employees, on the other, could be
clearly visualized.”

46. In the case on hand also, as is clear from evidence on record that the claimants herein are virtually in continuous
employment since 1985 onwards and they are performing their duties in the premises of the management since then.
Management has not examined, as discussed above, any contractor or supervisor engaged by such contractors so as to
show that supervisory and administrative control over the said claimants was that of the contractor and not that of the
management. Rather, evidence on record is very explicit to the effect that duties are being assigned to different
claimants by the officials of the management regarding filling of diesel as well as other duties regarding repair and
maintenance of vehicles. There is not even a shred of evidence on record to show that any contractor or his supervisor
had at any point of time issued any kind of direction regarding performance of duties in the premises of the
management where such employees were admittedly working in various shifts. There is also no specific evidence on
record to prove as to who was the last contractor engaged by the principal employer, i.e. management herein to whom
work was assigned by the management by executing valid contract. Moreover under what circumstances termination
of services of the claimant on 31.03.2002 was done either by such contractor or the management? All this was within
the knowledge of the management who is admittedly the principal employer and management should have submitted
entire record pertaining to engagement of such contractors from time to time. There also appears to be violation of
provisions of CLRA Act by the management. It is clear from provisions of the CLRA Act and rules made therein that
whenever a contract is entered into between the parties, the number of workers to be engaged with their full names and
details is also required to be mentioned in the contract documents. It is further the duty of the principal employer to
ensure that wages are paid to such employees on the spot by the contract as is clear from Rule 72 of Contract Labour
(Central) Rules 1971. The principal employer is also required to ensure compliance of other provisions of CLRA Act
as well as rules made therein. There is also an obligation upon the management to maintain register of contractors in
terms of Rule 74 in Form XII and form XIII requires every contractor to append names of the employees engaged by
him. Since in the case on hand, employees, i.e. claimants herein, remained the same though contractors kept on
changing from time to time, which fact was not disputed even by the management, it is clearly suggestive of the fact
that such contractors were simply name lenders and they were not having any effective or supervisory control over the
employees on the spot. Since, no contractor has been examined by the management, as such merely filing of contract
documents which do not even contain signatures of the contractors is not of much value. In such circumstances, this
Tribunal is of the firm view that the claimants herein cannot be said to be employees of the contractor as was being
strongly urged on behalf of the management and they are held to be employees of the principal employer.

47. Admittedly, in the case on hand, there is blatant violation of provisions of Section 25-F of the Act and there is a
long line of decisions of Hon’ble Apex Court that non-compliance of provisions of section 25-F of the Act would
render action of the management to be totally illegal and void under the law.

48. Now, the residual question before this Tribunal is as to what relief the claimants herein are entitled to? Since
this Tribunal has already held that the above claimants were in employment of the management since 1985 onwards
and they were also performing their duties continuously and as such, it cannot be said that the work which they were
performing is seasonal or temporary in nature.

49.  No doubt, earlier a view was articulated by the Hon’ble Apex Court in several authorities and legal position was
that if termination of a workman is found to be illegal or against the principles of natural justice, in that eventuality,
relief of reinstatement with back was would follow.  This view was taken by Hon’ble Apex Court in Deepali Gundu
Survase Vs. Kranti Junior Adhyapak Mahavidyalaya (2013 AIR SCW 5330). However, in the recent past, there is
change in this trend and now in several cases a view has been taken that relief by way of reinstatement alongwith back
wages is not automatic even though the action of the management has been found to be totally illegal or void under the
law. Question of grant of back wages as well as reinstatement, in fact, would depend upon a number of factors, e.g.
nature of post, mode of recruitment, duration of engagement, delay in raising the industrial dispute, nature of the work
being performed by the workman etc. However, there cannot be any straight jacket formula to be applied in a
mechanical manner by the courts.

50. At this stage, it is necessary to mention that in Oshiar Prasad Vs. Sudamdih Coal Washery (2015) 4 SCC 71,
Hon’ble Apex Court while dealing with almost similar case held that when services of a workman have been
terminated long back prior to making of the reference and such workmen were either not in the services of either
Contractor or/and the previous employer, in that eventuality, question of their absorption or regularization did not arise
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nor this issue could have been gone into on its merits for the reason that they were not in service. Question of
regularization thus can only be considered when contract of employment subsists. In the case on hand, as is clear from
the pleadings as well as evidence on record, services of the claimants herein were terminated on 31.03.2002 and
thereafter they are virtually out of employment and evidence on record is quite clear that they have been in service of
the management for the last more than 15-18 years prior to their termination. In view of this, reference is answered
accordingly, partly in favour of the claimant holding that instead of reinstatement or regularization of their services,
they are entitled for reasonable compensation. Having regard to the length of their service and the latest trend of the
Hon’ble Apex Court reflected in the various judgements, I am of the view that an amount of Rs.5 lakh appears to be
just and reasonable. It is also made clear that in case any of the claimant/s expired during pendency of the proceedings
before this court, in that eventuality, compensation would be paid to the legal heirs of such deceased claimant/s. In
case compensation of Rs.5 lakh is not paid within a period of one month from the date of publication of the award, the
claimants would also be entitled to interest at the rate of 9% per annum upon the said amount from the date of the
reference till its payment. An award is accordingly passed. Let this award be sent to the appropriate Government, as
required under Section 17 of the Industrial Disputes Act, 1947, for publication.

Dated : November 15, 2017
A. C. DOGRA, Presiding Officer

¢ faeet, 20 femw, 2017
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[E. TA-17012/21/2013-3TE3R (TH) ]
21 &, fewry, s wfaa

New Delhi, the 20th December, 2017

S.0. 2904.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 29/2014) of the Central Government Industrial Tribunal/Labour
Court-2, New Delhi now as shown in the Annexure, in the industrial dispute between the employers in relation to the
management of M/s. Life Insurance Corporation of India and their workman, which was received by the Central
Government on 12.12.2017.

[No. L-17012/21/2013-IR (M)]
D. K. HIMANSHU, Under Secy.

ANNEXURE

IN THE COURT OF SHRI AVTAR CHAND DOGRA, PRESIDING OFFICER, CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT NO.2, KARKARDOOMA COURT COMPLEX, DELHI

ID No. 29/2014

Shri Pritam Pal Sharma,

Ex-Sub Staff

Village & PO Nigdhu,

Distt. Karnal

Karnal, Haryana ...Workman

Versus

1. The Zonal Manager,
Zonal Office,
Life Insurance Corporation of India,
Jeevan Bharti Building,
Post Box No.630,
Connaught Circus,
New Delhi — 110 001
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2. The Divisional Manager,
Life Insurance Corporation of India,
Divisional Office, Jeevan Prakash,
489 Model Town,
Karnal, Haryana ...Managements

AWARD

In the present case, a reference was received by Central Government Industrial Tribunal-cum-Labour Court
No.2, Chandigarh vide order No.L-17012/21/2013/IR(M) dated 07.10.2013 for adjudication of an industrial dispute,
terms of which are as under:

‘Whether the action of the management of Life Insurance Corporation of India, in terminating the services of
Shri Pritam Pal Sharma, ex-Sub Staff with effect from 27.02.2009, is legal and justified? What relief the
workman is entitled to?

2. Later on, vide letter No.17012/21/2013-IR(M) dated 21.03.2014, the case was transferred to this Tribunal for
adjudication.

3. Both parties were put to notice and it is clear from the statement of claim that Shri Pritam Lal Sharma (in short
the claimant) was appointed on regular basis as sub staff with effect from 07.05.1990 and worked continuously to the
satisfaction of the management. Previously, the claimant availed leave for 72 days on different occasions due to illness
of his wife as she was a patient of cancer, sickness of his son and sudden demise of his mother. The management has
now removed him from service on 27.02.2009.

4. It is the case of the claimant that he was served with show cause notice and he has also filed reply to the said
notice. Management also served the claimant with charge sheet to which reply was filed by the claimant, wherein he
has taken the stand that he has taken leave due to unavoidable circumstances and had duly communicated to the
management the reasons for his absence. He has also furnished medical certificates to the management. Management
has removed the claimant from service for remaining absent for the period as mentioned in para 9 of the statement of
claim. Thereafter, it transpires from the record that the claimant has also filed appeal/representation to the Appellate
Authority against the quantum of punishment and it is alleged that the Appellate Authority has not gone in depth
regarding the circumstances pertaining to the absence of the claimant. The Appellate Authority vide order dated
08.09.2009 dismissed the appeal of the claimant.

5. The claimant has further alleged that the order of termination for the misconduct is not of a grave or serious
nature but the same is minor or technical in nature. He has also made reference to item No.5(g) in Schedule V u/s 2(ra)
of the Act pertaining to unfair labour practice and finally prayer has been made that the claimant be reinstated in
service with full back wages.

6. Management filed written statement taking various preliminary objections. It has been alleged that the workman
is a habitual absentee and he was issued charge sheet dated 18.10.2008 regarding his absence from duties for a period
of 76 days from April 2008 to August 2008. Claimant has clearly admitted charges of absenteeism and ultimately
punishment of ‘Removal from service’ was imposed vide communication dated 27.02.2009. There is also reference to
the period of unauthorized absence of the claimant in the past and penalty imposed, details of which is as under:

Order dated Penalty imposed
22.11.1993 Censure
13.07.1995 Reduction in basic pay by one stage
10.07.1997 Reduction in basis pay by two stages
27.10.2005 Reduction in basic pay to minimum
Appeal order dated 05.04.2006 Reduction in basic pay by 5 stages
Memorial dated 18.10.2006 Reduction in basic pay by 5 stages
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7. On merits, it is admitted that the claimant was in service of the management and he now stands removed from
service. Management has denied the material averments contained in the statement of claim.

8. Against this factual background, this Tribunal, on the basis of pleadings of the parties framed the following
issues:
@) Whether the enquiry conducted by the management is just, proper, fair and legal. If so, its effects?
(ii) Whether the action of the management of Life Insurance Corporation of India in terminating the

services of Shri Pritam Pal Sharma, ex-sub staff with effect from 27.02.2009 is legal and justified? If
so, its effects?

(iii) To what relief the workman is entitled to and from which date?

9. Issue No.(i) was treated as preliminary issue. Thereafter, management has adduced evidence by filing entire
record pertaining to domestic enquiry. Management examined Shri Pravin Kumar Singla as MW 1, whose affidavit is
Ex.MW1/A. He also tendered in evidence documents Ex. MW1/1 to Ex.MW1/3. Claimant examined himself as WW 1
and his affidavit EXx WW1/A.

10. My predecessor, vide order dated 27.04.2017 held that the domestic enquiry conducted by the management is
legal and fair and the same is in consonance with the principles of natural justice. While doing so, reliance was placed
upon the case of Delhi Transport Corporation Vs Rajendra Kumar (2017) LLR 390 wherein it is observed that when an
employee absent from duty and where period of absence is also long, there is no question of showing sympathy to such
an employee. Record of the case further shows that the case was listed for fresh arguments and arguments were heard
on other issues. Though Shri B.K. Prasad, learned A/R for the claimant strongly urged that the punishment awarded in
the present case by the management is very grave and severe in nature, as such, this Tribunal should take a holistic
view of the matter and reduce the punishment from ‘removal from service’ to any other punishment which is
permissible under the law. It was also urged that absence of the claimant herein during the period mentioned in the
charge sheet was not without any reasonable cause as he has filed medical certificates as proof of his ailment as well as
ailment of other family members.

11.  Per contra, authorized representative appearing on behalf of the management urged that findings of the enquiry
officer has been upheld by this Tribunal, hence there is no question of reducing the punishment awarded by the
competent authority unless facts and circumstances of the case so warrants. It is appropriate to refer to the case of Uttar
Pradesh State Road Corporation Vs. Subhash Chand Sharma AIR 2000 SCC 1163 a case where the workman was a
driver in UPSRTC and he alongwith the conductor went to the office of the Assistant Cashier and demanded money
from him. When the Assistant Cashier refused to make payment, the driver abused him and threatened to assault him.
A departmental enquiry was constituted where the misconduct was proved against the driver and he was removed from
service. Later on, when reference was made to the Labour Court, order of ‘removal from service’ was set aside and the
Labour Court ordered ‘stoppage of one increment’ instead of ‘removal from service’ with 50% back wages. This
award was challenged before the High Court in a writ petition which was summarily dismissed. Finally, management
took the matter to the Hon’ble Apex Court wherein question of punishment as awarded by the competent authority was
discussed. Hon’ble Apex Court while relying on judgement of three judge bench titled Union of India vs. B.C.
Chaturvedi (1995) 6 SCC 749(750) held that under Section 11 of the Act, Labour Court/Tribunal has powers to apply
its mind on the question of proportionality of punishment or penalty and this power is also available to the High Court
under Article 226 of the Constitution. However, this was quantified with a limitation that in a proceedings before
Labour Court or Writ Court, scope of interference is limited and is permissible only when punishment or penalty is
shockingly disproportionate. A similar view has been taken by the Hon’ble Apex Court in the case of Management of
Karur Vyasa Bank Ltd. Vs. S. Balakrishnan (2016) 12 SCC 221. It was a case where in a domestic enquiry, charges
were proved and punishment of ‘dismissal’ was awarded. Upon a reference, the Tribunal also found the enquiry to be
fair and proper; however, punishment of ‘dismissal’ was held to be excessive and unjustified. When matter was taken
to the Supreme Court, it was held that an Industrial Tribunal exercising jurisdiction under Section 10 of the Act upon a
reference, cannot act as a court of appeal. Once the Tribunal had reached the conclusion that enquiry was fair and
proper, no further scrutiny of evidence is permissible nor Tribunal can assume jurisdiction of Appellate Court.

12.  In the case on hand, now this court has to examine the question of quantum of punishment imposed by the
competent authority on the touchstone principle enunciated in the above rulings. There is ample evidence on record
that the claimant has remained absent even on previous occasions also and he was awarded the following punishments:
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Order dated Penalty imposed
22.11.1993 Censure
13.07.1995 Reduction in basic pay by one stage
10.07.1997 Reduction in basis pay by two stages
27.10.2005 Reduction in basic pay to minimum
Appeal order dated 05.04.2006 Reduction in basic pay by 5 stages
Memorial dated 18.10.2006 Reduction in basic pay by 5 stages

13.  Having regard to the number of punishments which have been awarded to the claimant herein from time to time,
it is crystal clear that the claimant herein is not entitled for any indulgence in the matter inasmuch as he is continuously
committing the same mistake by remaining unauthorizedly absent from time to time. Consequently, punishment of
‘removal from service’ awarded by the competent authority is in consonance with the misconduct committed by the
claimant and it does not require any interference by this Tribunal. Hence, issue No.(ii) and (iii) are answered in favour
of the management and against the claimant.

14.  As a sequel to my above discussions, it is held that I do not consider it to be case for indulgence by this
Tribunal. In view of these reasons, punishment awarded to the claimant is found to be justified. His claim is liable to
be dismissed. Accordingly, the claim put forward by the claimant is brushed aside. An award is, passed in favour of the
management, i.e. Life Insurance Corporation of India and against the claimant. It be sent to the appropriate government
for publication.

Dated : September 21, 2017
A. C. DOGRA, Presiding Officer

T faeet, 21 femw, 2017
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[H. Te-42012/98/2011- 3R (1) ]
TSl et 39 fees

New Delhi, the 21st December, 2017

S.0. 2905.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (I.D. No. 56/2012) of the Central Government Industrial Tribunal-cum-
Labour Court No. 1, Delhi as shown in Annexure, in the industrial dispute between the employers in relation to the
Management of MCD, Delhi and other and their workman, which was received by the Central Government on
14.11.2017.

[No. L-42012/98/2011-IR (DU)]
RAJENDRA JOSHI, Dy. Director
ANNEXURE

BEFORE PRESIDING OFFICER: CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR
COURT No.1: ROOM No.38-A (GF) KARKARDOOMA COURT COMPLEX, SHAHDRA, DELHI- 32

ID NO. 56/2012

S/Shri Ram Chander & 8 others, Nala Beldars,
who were working in (Drainage Department)
M.C.D.and lastly posted at Ward No.144,
Rangpuri, DEMS Department, Najafgarh Zone,
New Delhi,
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Through Municipal Employees’ Union,

Agarwal Bhawan G.T.Road,
Tis Hazari, Delhi — 110054 ...Workmen
Vs.

The Management of Municipal Corporation of Delhi,

Through its’ Commissioner, Town Hall,

Chandni Chowk, Delhi-110006

Now at Dr.S.P.Mukherjee Civic Centre,

J.L.Nehru Marg, Delhi-110002 ...Respondent/Management

AWARD

1. This is a reference received from the Ministry of Labour, Govt. of India, under clause (d) of sub-section (1) and
sub-section (2A) of Section 10 of the Industrial Tribunal Act, 1947, ( in short, the Act) vide Order bearing No. L-
42012/98/2011-IR (DU) dated 21.2.2012 for adjudication of an industrial dispute between the parties, terms of which
are as under :

‘Whether the action of the management of Municipal Corporation of Delhi (MCD), in terminating the
services of S/Sh. Ram Chander son of Shri Vishnu Dutt & either others, (as per list enclosed), Ex.Nala
Beldar w.e.f. 25.3.2009 is legal and justified? What relief the workmen are entitled to and from which
date?’

2. It is pertinent to note here that initially the workmen filed separate claim petitions under section 2-A (2) of the
Act claiming similar relief which is the subject matter of the aforesaid reference. After the receipt of the above
reference and filing of statement of claim, an application was moved on behalf of the workmen for consolidation of
cases filed under Section 2-A(2) in respect of individual workman bearing ID Nos.125 to 132 and 169 of 2011 since the
controversy in the claim petition under section 2-A of the Act as well as reference received by this court under section
10(1) of the Act were of the similar nature and common question of law is involved, as such these cases were ordered
to be clubbed for all purposes. It is clear from the statement of claim that details of each of the workman as given in
para is as under :

S1.No. Name & father’s name Date of | Date of | place of posting
appointment termination

1. Shri Ram Chander S/o | 21.09.2007 25.03.2008 Ward No.144, Rangpuri,
Sh.Vishnu Dutt DEMS, Deptt. Najafgarh

Zone, New Delhi.
2. Sh.Dilbagh Singh S/o Sh.Nand | 21.09.2007 25.03.2008 Ward No.144, Rangpuri,
Kumar DEMS, Deptt. Najafgarh

Zone, New Delhi.
3. Sh.Mohan Kumar S/o Sh.Rajbir | 21.09.2007 25.03.2008 Ward No.144, Rangpuri,
Singh DEMS, Deptt. Najafgarh

Zone, New Delhi.
4. Sh.Ghisa Ram S/o Sh.Roshan | 21.09.2007 25.03.2008 Ward No.144, Rangpuri,
Lal DEMS, Deptt. Najafgarh

Zone, New Delhi.
5. Sh.Anil Kumar S/o0 Sh.Manohar | 21.09.2007 25.03.2008 Ward No.144, Rangpuri,
Lal DEMS, Deptt. Najafgarh

Zone, New Delhi.
6. Sh.Yash Pal S/o Sh.Nand Kumar | 21.09.2007 25.03.2008 Ward No.144, Rangpuri,
DEMS, Deptt. Najafgarh

Zone, New Delhi.
7. Sh.Jitender Kumar S/o0 Sh.Ram | 21.09.2007 25.03.2008 Ward No.144, Rangpuri,
Mehar DEMS, Deptt. Najafgarh

Zone, New Delhi.
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8. Shri Vikas Kumar S/o | 21.09.2007 25.03.2008 Ward No.144, Rangpuri,
Sh.Mahender DEMS, Deptt. Najafgarh

Zone, New Delhi.
9. Sh.Jitender Kumar S/o | 21.09.2007 25.03.2008 Ward No.144, Rangpuri,
Sh.Surender DEMS, Deptt. Najafgarh

Zone, New Delhi.

3. It is alleged in the statement of claim that workmen herein joined the service with management i.e. M.C.D.
w.e.f. 21.09.2007 as Nala Beldar. The workmen were being treated as daily rated/casual/muster roll workers and were
being paid wages as fixed and revised from time to time under the Minimum Wages Act by the appropriate government
while the regular employees who were performing the similar job were being paid higher pay scale as well as other
facilities like uniform, EL, CL, Gazetted/festival/restricted holidays etc. The workmen have unblemished and
uninterrupted record of service to their credit.

4. It is the case of the workmen that instead of regularizing their service, the management terminated the service of
the workmen on 25.3.2009 by way of refusal of duties without assigning any reason. The action of the management has
been alleged to be illegal and unjustified and in violation of the principle of equal pay for equal work. Finally the
workmen have prayed that they be reinstated in service with full back wages including the consequential benefits as
well as cost of litigation.

5. The claim of the workmen was resisted by the management by filing written statement and various preliminary
objections have been taken by the management i.e. limitation, delay in latches. Reference has also been made tp the
judgment Secretary, State of Karnataka & Ors vs. Uma Devi & Ors, IIT (2006) SLT 539. It is further alleged that
workmen have not worked for 240 days before their alleged termination as such they are not entitled to any relief. On
merits, management denied all the averments made in the statement of claim. However, it is admitted that workmen
were engaged on daily wages on 16.12.2007 for specific work and for particular period in exigency of work after due
approval from the competent authority. They were enrolled w.e.f. 16.12.2007 on the muster roll. It is denied that
workmen were working against a regular nature of work. The management has no concern with the alleged
unemployment of the workmen.

6. It is clear from the order dated 17.5.2012 of my ld. predecessor that an application was moved by 1d. A/R for the
workmen for clubbing of the cases bearing ID No. 125 to 132 and 169 of 2011 and no specific issues were framed in
all the connected cases in as much as the issue involved in the present case was the reference made to this Tribunal for
adjudication.

7. The workmen in order to prove the cause against the management, examined Shri Ram Chander as WW-1, who
tendered in evidence his affidavit Ex. WW-1/A alongwith documents Ex. WW-1/1 to WW-1/30. Similarly in the other
cases bearing I.D. No.125/2011 Shri Anil Kumar has been examined as WW-1, whose affidavit is Ex.- WW1/A and he
tendered in evidence documents Ex. WW1/1 to WW1/29; in ID No.127/2011 Shri Dilbagh Singh has been examined as
WW-1/A and he tendered in evidence documents Ex. WW1/1 to WW1/15; in 1.D.No.128/2011 Shri Yash Pal has been
examined as WW-1, his affidavit is Ex WWI1/A and he tendered documents Ex.WWI1/1 to WW1/29; in
1.D.No0.129/2011, Shri Jitender Kumar has been examined as WW-1, whose affidavit is Ex. WW-1/A and he tendered in
evidence certain documents which are Ex.- WW1/1 to Ex.WW1/30; in I.D.No.130/2011,Shri Mohan Kumar appeared as
WW1 and tendered in evidence his affidavit Ex. WW1/A and documents Ex. WW1/1 to WW1/28; in I.D. No.131/2011
Shri Ghisa Ram as WW-1 whose affidavit is EX.- WW1/A and he tendered in evidence documents Ex.WW1/1 to
WW1/28; in I.D.No0.132/2011 Shri Vikas Kumar has been examined as WW-1 whose affidavit is Ex WW1/A and he
tendered in evidence Ex. WW1/1 to WW1/28; in I.D.N0.169/2011 shri Jitender Kumar has been examined as WW1/A,
his affidavit is ExX.WW1/1 and he also tendered in evidence documents Ex. WW1/1 to WW1/28.

8. The management in order to rebut the case of workmen examined Shri M.S.Yadav as MW-1 whose affidavit is
Ex.MW-1/A. This witness has admitted that management had issued documents Ex MW1/W1 to MW1/W7. He has
also proved the muster roll Ex MW1/W2. He has admitted that no charge sheet or domestic inquiry was initiated
against the workmen in respect of their unauthorized absence. He has also admitted that no one month notice or pay
in lieu thereof was given to the workmen and no retrenchment compensation was paid or offered to them. He has also
admitted that seniority list of the workmen is being maintained by the management at its headquarters. He further
deposed that workmen were engaged after 14.02.2009 as is clear from the record of muster roll etc. He further clarified
that names of the daily wagers do not figure in the seniority list and that name of a daily wager would figure in
seniority list on his completion of 240 days. He also admitted regarding non-filing of seniority list of such workmen.
Lastly, he admitted that management has not produced the list of beldars/nala beldars before this Tribunal showing
their engagement from 21.09.2007 to 31.12.2010. There is no explanation given by this witness for not filing of these
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documents. This witness further deposed that he could not admit or deny if muster roll was issued consequent to
Ex.MW1/3 and MW1/4. A bare perusal of ExMW1/3 and MW1/4 would show that permission for engagement of
labour on muster roll was sought by Asstt. Engineer, as Beldar for removal of floating material and day to day
maintenance of drainage system in Ward No.144, Rangpuri. Ex MW1/W-6 is list of the workmen engaged as Nala
Beldars in Rangpuri Area. Name of workmen Pawan Kumar etc. are fully mentioned in this list. It is further clear from
the perusal of Ex. MW 1/W7 that several complaints have been received and due to non-availability of nala beldars, it is
difficult to cope with the work.

9. The statement of the workmen herein is in consonance with the averments made in the statement of claim and
there is hardly any cross examination to these witnesses.

10. I have heard Shri Abhinav Kumar, 1d. A/R for the workmen and Shri Rajeev Bhardwaj, 1d. A/R for the
management and have also carefully perused the entire record.

11. It was strongly urged on behalf of the workmen that all the workmen herein fall within the definition of
‘workman’ as defined in Section 2(s) of the Act and they have completed more than 240 days in a calendar year before
the date of their termination. The attention of the court was invited to oral as well as documentary evidence so as to
show that management has not followed any procedure while terminating the service of the workmen. No show cause
notice was issued to the workmen nor one month salary in lieu of such notice was offered or given to the workmen.

12. It was also urged that the work of nala beldar is not temporary or seasonal work as their duty is of permanent in
nature. There is always shortage of such workers before the Corporation and they are being engaged to cope up with
the work.

13.  Lastly, Ld. A/R for the workmen proceeded to argue that since the termination of the service of the workmen
herein is totally illegal and in violation of the provisions of Section 25-F of the Act as such workmen are entitled to be
reinstated in service with full back wages including all consequential benefits.

14. It was urged on behalf of the management that workmen were performing the work of nala beldar and they were
casually and temporarily engaged for the said work on muster roll for cleaning the stormed water from the drainage
from time to time and their engagement was hardly for 89 days and not regular in nature. Ld. A/R for both the parties
placed reliance upon certain rulings in respect of the stand taken in their respective pleadings. However, I would refer
the said rulings at a later stage.

15. It is clear from the matrix of the case that workmen herein were engaged by the management as daily
wager/casual workers for cleaning of the drainage. It has also been admitted in Para 4 of the preliminary objections of
Written Statement that such workers were not entitled for holidays and other benefits etc.

16.  During the course of arguments, it was not even denied by A/R for the management that even daily rated or
muster roll workers for the purpose of Industrial Dispute Act, 1947 are ‘workmen’ within the definition of section 2(s)
of the Act. In this regard, reference would be made to the case of Devender Singh Vs. MC Sanaur, AIR 2011 SCC
2532, wherein while examining the ambit and scope of expression ‘workman’ as used in section 2(s) of the Act, it was
observed, as under:

“The source of employment, the method of recruitment, the terms and conditions of employment/contract of
service, the quantum of wages/pay and the mode of payment are not at all relevant for deciding whether or not
a person is a workman within the meaning of Section 2(s)of the Act.

The definition of workman also does not make any distinction between full time and part time employee or a
person appointed on contract basis. There is nothing in the plain language of Section 2(s) from which it can be
inferred that only a person employed on regular basis or a person employed for doing whole time job is a
workman and the one employed on temporary, part time or contract basis on fixed wages or as a casual
employee or for doing duty for fixed hours is not a workman.’

17.  The other submission raised on behalf of the management that MCD does not fall within the definition of
‘Industry’ is without any merit and the same is liable to be rejected for the reason that there are hundreds of cases
where industrial dispute against the MCD has been raised by the workers working in such MCDs and in none of cases
there is even remotely observation to the effect that office of MCD does not fall within the definition of ‘industry’ as
defined under section 2(j) of the Act. The nine Judges Bench of the Hon’ble Apex Court in the case of Bangalore
Water Supply & Sewage Board vs. A Rajappan & Ors, 1978(36) FLR 266 (SC), have been pleased to consider the
scope of the expression ‘industry’ as defined in section 2(j) of the Act. After taking the entire spectrum of the case law
on the subject, the Hon’ble Supreme Court has amplified the scope of the expression industry as defined in the Act and
even of hospital, school, educational institutions, MCDs etc has been held to be an industry as defined in section 2(j) of
the Act.
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18.  Now, the main issue before this Tribunal is whether the workmen herein were engaged for seasonal or
temporary work by the management for a specific period for cleaning of the drainage during rainy season. There is no
clear evidence on the record to show that the workmen were engaged only for 89 days as is suggested on behalf of
management rather the evidence on record is not crystal clear that they were in continuous employment of the
management since their date of employment in September, 2007.

19.  As discussed above, from the evidence of the management it is clear that there was shortage of nala beldars so
as to do the work of cleaning of drainage etc. and various letters/correspondence on record to the effect that there is
shortage of muster roll workers and M.C.D. is facing great difficulty in properly maintaining the drainage system.
Therefore, by no stretch of reasoning, the work of nala beldar which is also partly being performed by regular
workmen, can be said to be of seasonal or temporary nature. The M.C.D. is also following the pernicious system of
engaging such workmen for 89 days so as to give a brake of one or more days so that the workmen could not claim the
benefit of the Industrial Disputes Act as well as regularization. The Hon’ble Supreme Court in case Haryana State
Electronics Development Co. Vs. Miami 2006 SCC (L & S) 1830 held that appointment for 89 days of casual or
muster roll workers and their reappointment after a gap of one day is totally unfair labour practice. Such reappointment
and repeated termination cannot be held to be bona fide as it is gross violation of various provisions of the Industrial
laws.

20.  The evidence adduced by the management do not suggest in any manner that workmen were not engaged in the
year 2004 or were not performing the job of regular nature. The workmen have also filed copy of the muster roll which
contained their names as well as parentage as is clear from Ex. WW1/1, WW-2/1, WW3/1, WW4/1, WW5/1 and
WW6/1. These documents further show that the workmen were in the employment of the management. They have also
stated having worked for more than 240 days in a calendar year since workmen herein were engaged as casual/ muster
roll workers as is clear from the stand taken by the management in the written statement as such it was also incumbent
upon the management to have filed the complete records pertaining to their employment and particularly the attendance
roll/register so as to show that workmen have worked for less than 240 days in a calendar year.

21.  Shri Ajay Joshi, MW-1 has admitted that attendance of the workmen herein were recorded on muster rolls and
he had brought some of the muster rolls which were traceable in the office. He further admitted that workman Satender
worked from 26.6.2007 to 25.7.2007, Mahadev, Yogesh, Sandeep, Harvir Singh and Babu Lal also worked for 26 days
and thereafter, Satender also worked from 26.7.2007 to 25.8.2007. He stated that he has not brought muster rolls for the
period 26.11.2007 to 14.12.2007 as the same were not traceable. But merely stating that these documents were not
traceable does not absolve the management from its obligation.

22.  During the course of arguments, Ld. A/R for the workmen also urged that in order to compute 240 days in a
calendar year, number of gazetted holidays, national holidays as well as Sundays in a year, are to be included. In this
regard, reliance was placed on cases Indian Council of Agriculture Research & Anr vs. Shri Faiyaz;
MANU/DE/1935/2013; WP(C)13021-22/2006; as well as American Express International Banking Corpn. Vs.
Management of American Express International Banking Corpn.; MANU/SC/0237/1985; (1985) 4 SCC 71 wherein
it has been held that while computing 240 days for the purpose of Section 25-B of the Act paid holidays including
Sundays etc. are to be included in the list of 240 days.

23.  No doubt, the initial onus is always upon the workman to prove that he has worked for 240 days in a calendar
year and in the case of casual or muster roll workman such a burden would normally be discharged when the workman
has entered into the witness box and categorically deposed that he has worked for 240 days in a calendar year with the
management. This plea has been taken in Director, Fisheries Terminal Division vs. Bhikubhai Meghajibai Chavda,
MANU/SC/1810/2009 ; (2010) ILLJ3SC; as well as A.ILM.S. New Delhi vs. Uddal & Ors. MANU/DE/1005/2014;
2014 (142) DRJ 569. In the above two cases, it was observed by the court that normally in a case of daily wagers there
is no issuance of letter of appointment and all the material documents, i.e. attendance register, muster roll, salary slips
etc. are in the possession of the management. It is expected from the management to produce all the documents so as to
appreciate the evidence on record in proper perspective.

24. T am not at all in agreement with the submission raised by the management that workmen herein are seasonal
workers for a specific period as such they are covered by the definition of retrenchment as given in Section 2(00). I fail
to understand how the work of nala beldar can be seasonal in nature as regular employees are facing difficulty to cope
with the work in as much as extra labour is being engaged on daily wager or muster roll basis, every year. The oral
evidence on record adduced by the parties clearly shows that all the workmen herein were performing their duties as
nala beldar since the time of their engagement with the management. The law is very clear that it is for the employer to
prove that case of the workmen is not covered by the definition of retrenchment so as to attract the applicability of
section 2(00) (bb) of the Act.

25.  In Director, Fisheries Terminal Division vs. Bhikubhai Meghajibai Chavda, MANU/SC/1810/2009; (2010) 1
SCC 47, similar contention was raised that workman was engaged for seasonal work for a temporary period, as such
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when the such project of work is over, they would stand retrenched automatically and provisions of section 25-F would
have no applicability. This contention was rejected by Hon’ble Apex Court as there is no specific document or
agreement on record to show that they were engaged for a specific period i.e. 89 days as is stand taken in written
statement by the management. There is nothing in the statement of MW-1 Shri Ajay Joshi that work of nala beldar is
purely of seasonal or temporary nature when management has engaged regular workman for the same, more so, when
regular workmen are performing similar nature of work which the workmen herein are performing.

26.  The net result of the above discussion is that workmen herein are within the definition of ‘workman’ and they
have completed 240 days in a calendar year preceding their termination. The management has admitted having not
served them with show-cause notice nor paid one month salary in lieu thereof to the workmen before ordering their
termination. It is well settled position in law that in case service of workman is terminated without serving any notice in
terms of section 25-F, non-payment of retrenchment compensation or one month salary in lieu of such notice, action of
employer would be termed as totally illegal.

27. Having said so, now, the other question is as to what relief the workmen are entitled. Since the termination of
the job of the workmen herein is totally illegal and in violation of section 25-F of the Act, as such the question of their
reinstatement has to be considered in the light of the facts whether workmen are out of employment since termination.

28.  Itis apposite to mention here that earlier Hon’ble Apex Court has articulated a view which is reflected in several
judgments that if termination of a workman is found to be illegal, the relief of reinstatement with back wages would
follow. However, in recent past, there is change in this trend and now in several cases a view has been taken that relief
by way of reinstatement with full back wages is not automatic.

29.  Though it has been averred by the workmen in their affidavits as well as statement of claim that they are not
gainfully employed with any other management yet this court has to keep in mind that they were not regular
employees of the management nor they have vested right to continue in said employment. The ordinary principle of
grant of reinstatement with full back wages, when the termination is found to be illegal is not applied mechanically in
all cases. While that may be a position where services of a regular/permanent workman are terminated illegally and/or
malafide and/or by way of victimization, unfair labour practice etc. However, when it comes to the case of termination
of a daily wager worker and where the termination is found illegal because of procedural defect namely in violation of
Section 25-F reinstatement with back wages is not to be automatic. Instead the workman would be given monetary
compensation which will meet the ends of justice. Reasons for denying the relief of reinstatement in such cases are
obvious. It is trite law that when the termination is found to be illegal because of non-payment of retrenchment
compensation and notice pay as mandatorily required under Section 25-F even after reinstatement, it is always open to
the management to terminate the services of that employee by paying him the retrenchment compensation. Since such a
workman was working on daily wage basis and even after he is reinstated, he has no right to seek regularization.

30. While dealing with reinstatement, the court has to take in mind the nature of the post, duration of the
engagement, nature of appointment, availability of the post, delay in raising industrial dispute and whether the
appointment was in accordance with rules or not. The workmen herein were admittedly holding temporary posts of
daily wager. They have worked with the management for less than three years. In such circumstances, this court is of
the considered opinion that instead of full back wages, an amount of 50% back wages appears to be just and reasonable.

31.  In view of the legal position discussed above, this court is of the firm view that claimants are entitled to 50% of
the back wages instead of full back wages as well as reinstatement with continuity of service as action of the
management in the case on hand, is totally in violation of the provisions of Section 25-F of the Act. In case, the amount
of 50% back wages is not paid by the management within one month from the date of publication of the Award, in that
eventuality, the workman shall be entitled to recover the same with an interest @ 9% per annum from the date of
publication, till its realization. Let a copy of this award be placed on the files of ID Nos.125/2011 to 132/2011 and
169/2011. Let a copy of this Award be sent for publication as required under Section 17 of the Act.

Dated : 1.11. 2017
A. C. DOGRA, Presiding Officer
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New Delhi, the 21st December, 2017

S.0. 2906.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (I.D. No. 230/2015) of the Central Government Industrial Tribunal-cum-
Labour Court No. 1, Delhi as shown in Annexure, in the industrial dispute between the employers in relation to the
Commissioner, SDMC, New Delhi and others and their workman, which was received by the Central Government on
01.12.2017.

[No. L-42011/123/2014-1R (DU)]
RAJENDRA JOSHI, Dy. Director
ANNEXURE

BEFORE PRESIDING OFFICER: CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR
COURT No.1: ROOM No.511, DWARKA COURT COMPLEX, SECTOR 10, DWARKA, DELHI - 110 075

ID No. 230/2015

Shri Anand Kumar & Others,

Represented by the President,

MCD General Mazdoor Union,

Room No.95, Barrack No.1/10,

Jam Nagar House,

New Delhi — 110 001 ...Workman

Versus

The Commissioner,

South Delhi Municipal Corporation,
9" Floor, Civic Centre, Minto Road,
New Delhi — 110 002

The Commissioner,

North Delhi Municipal Corporation,
4" Floor, Civic Centre, Minto Road,
New Delhi — 110 002

The Commissioner,

East Delhi Municipal Corporation,

Udyog Sadan, Plot No.419,

Patparganj Industrial Area, Shahdara,

New Delhi 110 002 ...Management

AWARD

A reference under clause (d) of sub-section (1) and sub-section (2A) of Section 10 of the Industrial Disputes
Act, 1947 (in short the Act) was received from the Central Government, Ministry of Labour and Employment for
adjudication vide letter No.L.-42011/123/2014-IR(DU) dated 27.10.2015 for adjudication of an industrial dispute with
the following terms:

Whether the action of the management of MCD in not granting the regular appointment to the contract
workers appointed on compassionate grounds as per list enclosed is fair and legal? If not, to what relief the
workmen are entitled to and from which date?

2. Claim statement was filed by the claimants with the averments that they were employed on compassionate
grounds as Field Worker, details of which are as under:

Sl. No. | Name (S/Shri) Father/Husband Name Date of Appointment on | Zone
Compassionate grounds

1. Anand Kumar Late Suresh Chand 07.08.2009 Central

2. Rakesh Kumar Late Net Ram 23.07.2009 Central

3. Smt. Meenu Late Ashok Kumar 06.08.2009 Central
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4. Kripal Singh Late Shiv Lal 22.10.2009 Central

5 Sunil Kumar Late Shyam Lal 27.10.2009 Central

6. Devender Kumar Late Dhanu 23.07.2009 Central

7 Vinod Kumar Late Tejpal Singh 30.07.2009 Central

8 Dharmaveer Late Raju 28.07.2009 Central

9 Praveen Kumar Late Bal Kishan 23.07.2009 Central

10. Pramod Kumar Late Dharamvir Singh 08.10.2009 Central

11. Hari Om Bhati Late Sripal 28.07.2007 Central

12. Bittu Late Sunder Lal 14.05.2010 Shahdara Sough

13. Ravi Late Tejpal 08.10.2009 Shahdara South

14. Smt.Bhawana Rajput Late Anil Rajput 08.10.2009 Shahdara South

15. Premveer Late Rattan Singh 30.03.2010 Sadar Pahargan;j

16. Ramesh Kumar Late Randhir Singh 11.11.2009 Sadar Paharganj

17. Vijender Singh Late Mange Ram 10.07.2009 South

18. Pawan Yadav Late Bhola Ram 22.10.2009 Civic Centre

19. Dharmender Late Babu Prakash 07.10.2009 West

3. The deceased were working on regular basis as Field Workers in the time scale and they are all entitled to be

appointed on compassionate grounds on regular basis in the time scale but the management is paying them only
minimum wages fixed for unskilled labour. The action of the management is illegal, arbitrary and in violation of the
policy of equal pay for equal work. The management follows the policy of Government of India/Government of NCT
of Delhi. Hon’ble High Court of Delhi in the matter of MCD Vs Rajesh has held that appointment has to be made on
compassionate grounds if their parents were working on regular basis. In the present case, the parents/spouse of the
claimants connected with the dispute were working on regular basis as Field Workers in Malaria Department. The
claimants herein are also doing the same work as their deceased parents/spouse. Denial of regular appointment in the
time scale only smacks of exploitation and denial of equality as other similarly situated persons were employed by the
management in regular time-scale. The Management has also obtained affidavit from the claimants herein not to claim
regular pay scale, which is against the policy of equal pay for equal work as adopted by themselves. Finally, it has
been prayed that that regular pay scale with proper grade pay in the category of Field Worker as semiskilled worker
from the date of their appointment on compassionate grounds.

4. Statement of defence was filed by East Delhi Municipal Corporation taking various preliminary objection, inter
alia of non-service of demand notice, non production of valid documents, regularization being policy matter depending
on availability of vacant post etc. Only 3 out of the 19 workmen, i.e. workmen mentioned at serial Nos. 12, 13 and 14,
are presently working under the control of East Delhi Municipal Corporation. The present claim has not properly
raised by the union as MCD General Mazdoor Union is only authorized to represent workmen of Horticulture
Department of East Delhi Municipal Corporation, while the above three claimants are working with Health
Department. Only 5% of the vacant posts of regular filed workers are to be selected out of the enlisted dependents of
regular deceased employees under compassionate grounds. Dependents of the deceased employees are to be engaged
on 100% basis only for contractual field workers up to 5 years as per office order dated 16.12.2008 and subsequently as
per order dated 27.05.2014, contractual field workers can be engaged upto a maximum of 10 years, subject to yearly
satisfactory work and conduct report. Such contractual field workers are getting emoluments of minimum wages
passed by LWS/East Delhi Municipal Corporation as unskilled technical grass root worker. The claimants have
voluntarily applied for field worker post and cannot claim regular pay scale of regular field worker. The management
has denied the other material averments contained in the statement of claim. Hence, the claim may kindly be
dismissed.

5. Statement of defence has also been filed by South Delhi Municipal Corporation, who have taken various
preliminary objections, i.e. non-service of demand notice, union having no locus standi to institute the present claim
etc. Management has admitted the fact.
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6. Since none had appeared on behalf of North Delhi Municipal Corporation and South Delhi Municipal
Corporation, the said managements were proceeded ex-parte on 02.01.2017.

7 Rejoinder was filed on behalf other claimant wherein the facts stated in the claim statement have been reiterated
and the material averments contained in the statement of defence have been denied.

8. Based on the pleadings of the parties, this Tribunal, vide order dated 08.09.2015, framed the following issues:
@) Whether the reference is not legally maintainable in view of the various preliminary objections?
(ii) In terms of reference.
9. Claimant in order to prove his case against the management examined himself as WW1 and Shri B.K. Prasad as

WW2. WW?2 relied on documents Ex. WW2/1 to Ex.-WW2/4. Management, in order to rebut the case of the claimant,
examined Shri Nihar Ranjan Das as MW1 and Shri L.R. Verma as MW2 and they relied on documents Ex.MW1/1 to
Ex.MW1/4 and Ex.MW?2/1 respectively.

10. I have heard Shri B.K. Prasad, A/R for the claimant, Ms.Savita Chauhan, A/R for South Delhi Municipal
Corporation, Shri Narender Singh, A/R for East Delhi Municipal Corporation and Shri Anand Sagar, A/R for North
Delhi Municipal Corporation.

Issue No.(i)

It was strongly urged on behalf of the management by Shri Anand Sagar that the claimants had not sent demand notice
to the management regarding their compassionate appointment of the claimant herein, who have claimed appointment
after the demise of their father/husband. Secondly, it was also urged that there was no proper espousal by the union
nor there is acceptable evidence on record to prove the same.

11.  In the present case, admittedly espousal of the case took place on 27.07.2012 vide Ex.-WW2/2. In the present
case, Shri B.K. Prasad, A/R for the claimant, appearing as WW2, filed his affidavit Ex WW2/A. 1t is clear from
perusal of his affidavit that he is the President of the MCD General Mazdoor Union and the case of the claimants was
discussed in the general meeting of the union.

12. Courts have gone to the extent of observing that issuance of demand notice is not essential for raising an
industrial dispute and said notice can even be given orally to the management. This view has been taken in Workmen
of MCD vs. MCD in WP(C) 13023/2005 decided on 06.08.2007 wherein above view was taken after putting reliance
upon the case of Shambunath Goyal vs Bank of Baroda (1978 (2) SCR 793), wherein it was observed as under:

“A bare perusal of the definition would show that where there is a dispute or difference between the
parties contemplated by the definition and the disputes or difference is connected with the employment or non-
employment or the terms of employment or, with the conditions of labour of any person there comes into
existence an industrial dispute. The Act nowhere contemplates that the dispute Would come into existence in
any particular, specific or prescribed manner. For coming into existence of an industrial dispute a written
demand is not a sine ,qua non, unless of course in the case of public utility service, because s. 22 forbids going
on strike without giving a strike notice. The key words in the definition of industrial dispute are 'dispute’ or
'difference’. What is the connotation of these two words. In Beetham v. Trinidad Cement Ltd.(1). Lord
Denning while examining the definition of expression 'Trade dispute' in s. 2(1) of Trade Disputes (Arbitration
and Inquiry) Ordinance of Trinidad observed:

"by definition a 'trade dispute' exists whenever a 'difference' exists and a difference can exist long
before the parties become locked in a combat. It is not necessary that they should have come to
blows. It is sufficient that they should be sparring for an opening".

Thus the term 'industrial dispute' connotes a real and Substantial difference having some element of
persistency and continuity till resolved and likely if not adjusted to endanger the industrial peace of the
Undertaking or the community. When parties are at variance and the dispute or difference is connected with
the employment, or non-employment or the terms of employment or with the conditions of labour there comes
into existence an industrial dispute. To read into definition the requirement of written demand for bringing
into existence an industrial dispute would tantamount to re-writing the section.”

13.  In fact, there is no precise definition of espousal under the law and it simply means that the dispute of an
individual workman is adopted by the union as its own dispute or majority of workmen present has given support to the
cause of the individual workman. It was held in the case of Workmen Union vs Industrial Tribunal (1994 (68) FLR 710
Calcutta) that once a dispute is referred to the Tribunal by the appropriate Government, presumption of it being an
industrial dispute is there and court can draw inference and legitimately hold that there has been proper espousal of the
case through the union.
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14.  The other contention of the management is to the effect that the case of the claimant herein is not covered within
the definition of ‘workman’ as defined under Section 2(s) of the Act. It is clear from the pleadings of the parties that the
deceased were engaged as Field Workers by the management. Contention of the management primarily is to the effect
that compassionate appointment as per norms is given only to the legal heirs of regular employees and not to casual or
daily wager employees who are engaged temporarily on contractual basis. Learned A/R appearing on behalf of the
claimant invited the attention of the Court to Ex.WW2/4 which deals with the compassionate appointment to the
widows/sons/daughters of the deceased Government servants etc. It is clearly provided in the scheme of compassionate
appointment that for the purpose of these instructions, government servant means government servants appointed on
regular basis and not the ones working on daily basis or casual or apprentice or adhoc basis or contract or re-
employment basis.

15.  Admittedly, the present case is for compassionate appointment filed by the claimants whose father/husband was
a workman Even if it is held that the father/husband of the claimants were daily wagers or a contractual workmen or
casual employees engaged by the management, same would also fall within the definition of workman as held in
Devender Singh Vs. Municipal Council Sanaur (AIR (2011), wherein it was observed as under:

‘The source of employment, the method of recruitment, the terms and conditions of employment/contract of
service, the quantum of wages/pay and the mode of payment are not at all relevant for deciding whether or not
a person is a workman within the meaning of Section 2(s)of the Act.

The definition of workman also does not make any distinction between full time and part time employee or a
person appointed on contract basis. There is nothing in the plain language of Section 2(s) from which it can be
inferred that only a person employed on regular basis or a person employed for doing whole time job is a
workman and the one employed on temporary, part time or contract basis on fixed wages or as a casual
employee or for doing duty for fixed hours is not a workman.

16.  In Municipal Employees Union case (supra), it was held as under:

"6. The expression Tndustrial dispute' is defined in Section 2(k) of the Industrial Disputes Act which is
extracted below:

(k) 'Industrial dispute' means any dispute or difference between employers and employees or between
employers and workman or between workmen and workmen, which is connected with the
employment or non-employment or the terms of employment or with the conditions of labour, of any
person:

From the above definition of 'industrial dispute,' it is clear that even a dispute between an employer and his
workmen which is connected with the non-employment of any person can be an industrial dispute. The
beneficiary of the claim need not be a workman of the employer at the time of raising the dispute. A dispute
can be raised by the workmen of the employer even in respect of the non-employment of any person who is
not his workman at the material time. In the judgment in Kaya Construction Company (Pvt.) Ltd. v. Its
Workman reported in AIR 1959 SC 208, the Hon'ble Supreme Court has pointed out that it is well settled that
a dispute which validly gives rise to a reference under the Industrial Disputes Act need not necessarily be a
dispute directly between an employer and his workmen and that the definition of the expression ' industrial
dispute' is wide enough to cover a dispute raised by the employer's workmen in regard to the non-employment
of others who may not be his workmen at the material time.

17.  Hon’ble High Court in the case of Municipal Employees Union vs. Secretary (Labour) (1999) LLJ 192) almost
under similar situation dealt with the question of compassionate appointment under Government scheme to the
dependents of even daily wagers who have died in harness. In the above case, deceased workman was working with
MCD when he died on 15.02.1993. His family comprised of his old parents and a younger brother Shri Badley Ram.
After the death of the workman Shri Sansar Pal his brother Shri Badley Ram requested MCD to give him
compassionate appointment. Conciliation proceedings also ended in failure as management took the sand that his case
is not covered by the scheme for compassionate appointment. It was also the stand of the management that the present
matter is not covered by Industrial dispute as defined under Section 2(k) of the Act. Hon’ble High Court relied upon
the case of Delhi Mazdoor Workers Union vs management of MCD decided on 26.11.1998 wherein Hon’ble High
Court has taken a view that definition of industrial dispute is wide enough to cover a dispute of the present nature. It
was observed that definition of industrial dispute as contained in section 2(k) of the Act is wide enough to cover the
dispute of the workman relating to the non-employment of other person. Beneficiary of the claimant need not be a
workmen of the employer at the time of raising the dispute. Dispute can be raised by the workman of the employer
even in respect of non-employment of any person who is not a workman at the material time. While making the
aforesaid observations, reliance was also placed by the Hon’ble High court upon the case of Kays Construction
Company Pvt. Ltd. Vs Workmen (1958 I LLJ 60). Thus a dispute of the present nature where benefit of employment
on compassionate grounds is being claimed in respect of employment of deceased husband by his widow, such a
dispute is duly covered by the definition of workman as contained under the Act.
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18.  Hon’ble Apex Court in the case of DDA vs, Sudesh Kumar (2009) III SC 96 again dealt with the same question.
In the said case, employee was working in DDA and expired on 03.04.1990. His widow applied for appointment of
her son on compassionate grounds with DDA. The application was rejected on the ground that at the time of the death
of late Shri Rajender Kumar, he was working on work charge post and he had no right of employment with DDA.
However, Hon’ble High Court did not find any merit in the submission of the management and contention of the
management that matter is also not even covered by industrial dispute was rejected with equal vehemence by the court,
by holding as under:

5. We find no merit in the submission of the learned counsel appearing for the appellant. The term
'industrial Dispute' is defined under section 2 (k) of the Act, which reads as follows:

'2 (k) Industrial Dispute means any dispute between employers and employers or between employers
and workman or between workman and workman which is connected with the employment or non
employment or the terms of employment or with the conditions of labour of any person.

6. Section 2(k) came for consideration before the Supreme Court in Workmen of Dimakuchi Tea Estate
vs. Management of Dimakuchi Tea Estate (AIR 1958 SC 353 wherein it was held that having regard to the
scheme and objects of the Act, and its other provisions, the expression 'any person ' in section 2 (k) of the Act
must be read-subject to such limitations and qualifications as arise from the context; the two crucial limitations
are (1) the dispute must be a real dispute between the parties to the dispute (as indicated in the first two parts
of the definition clause) so as to be capable of settlement or adjudication by one party to the dispute giving
necessary relief to the other, and (2) the person regarding whom the dispute is raised must be One in whose
employment, non-employment, terms of employment, or conditions of labour (as the case may be) the parties
to the dispute have a direct or substantial interest. In the absence of such interest the dispute cannot be said to
be a real dispute between the parties. Where the workmen raise a dispute as against their employer, the person
regarding whose employment, non-employment, terms of employment or conditions of labour the dispute is
raised need not be, strictly speaking, a 'workman' within the meaning of the Act but must be one in whose
employment, non-employment, terms of employment or conditions of labour the workmen as a class have a
direct or substantial interest. Where the person was not a workman as he belonged to the medical or technical
staff-a different category altogether from workmen of the establishment had no direct, nor substantial interest
in his employment or non-employment, and it cannot be said, even assuming that he was a member of the
same Trade Union, that the dispute regarding his termination of service was an industrial dispute within the
meaning of s. 2(k) of the Act.

19.  In the above case, reference was also made to the judgement of Apex Court in Mukand Limited Vs. Mukand
Staff Officers Association (AIR 2004 SC 3905). In the said case, it was held that the Tribunal can deal with a dispute
which is not directly related to workmen but any person including non-workmen.

20.  There is also issue pertaining to maintainability of the petition filed by the claimants. As is clear from the
various judgements, discussed above, claim for compassionate appointment can always be filed by dependent family
members or kith and kin of the deceased in accordance with law. As such, it cannot be said that the claim filed by the
claimants herein, who happen to be son/widow of the deceased is not legally maintainable. It is a matter of common
knowledge that in majority of the cases, applications are normally filed by sons/widows of the deceased for suitable
employment as they do not have sufficient income to make both ends meet. In Delhi MCD Workers Union vs
Management of MCD (1999) 4 Del 608), plea was taken by the management that reference is not maintainable as such
the dispute does not fall within the definition of ‘industrial dispute’ as defined under the Act. It was held by Hon’ble
High Court that dispute relating to compassionate appointment raised by the son of deceased employee was an
industrial dispute within the meaning of the said section. Therefore, contention of the management that such dispute is
not cognizable by the Industrial Adjudicator is devoid of any merit and the same is liable to be rejected at the
threshold. Hence issue No.(i) is decided in favour of the claimant and against the management.

Issue No. (ii)

21.  The foremost issue before this Tribunal is whether the claimants are entitled for relief of compassionate
appointment. Admittedly, the claimants herein are the sons/ widow of the deceased employees. It is apparent from
perusal of record that they have filed application before the management for suitable appointment. In such
circumstances, now the only question which requires to be considered by this Tribunal is whether they are to be granted
employment as per the existing norms/policies. Learned A/R for the management strongly urged that since claimants
herein were not permanent employees or a regular employees. As such, there is no policy or scheme of the
management, which entitles the sons/widows of the deceased employee to be considered for compassionate
appointment. In this regard, learned A/R for the management invited attention of the court to the Establishment
manual which clearly provides that dependents for regular Government servants are to be considered for compassionate
appointment. Learned A/R for the management also invited attention of the court to ExMW1/1 which is circular of the
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management which deals with welfare measures for the dependents of deceased regular municipal employees. It is
clear from the overall examination Ex MW1/1 that in clause IV age limit of the person seeking employment is
restricted to 32 years on the date of application. All these cases are required to be placed before the Committee
constituted for this purpose, who is required to take a decision in this regard within a period of one month .

22. Per contra, Shri B.K. Prasad urged that circular dated 16.12.2000 does not have force of law and these are
merely guidelines to be followed in the case of compassionate appointment. It was also urged that the case of the
claimant herein is otherwise covered by the policy as family of the deceased had no income at the time of filing
application and circular Exm.MW1/1 is not applicable to the applicant herein as the same pertains to those cases which
were pending at the time when the question of compassionate appointment arose. Shri Prasad further proceeded to
argue that in the present case claimants would have been made regular as many of their juniors were already
regularized . It is now appropriate to refer to the statement of Dr. Nihar Ranjan Das, who is Municipal Health Officer,
East Delhi Municipal Corporation. He has deposed in para 3 of his affidavit Ex. MW 1/A that regularization of services
of any workman is a plicy matter depending upon availability of post and requirement and workman cannot claim
regularization as a matter of right. To my mind, there is no merit in the pleadings raised by the management. Question
of availability of post is not the issue before this Tribunal inasmuch as this post was already there on account of death
of employees and the only question is whether in the event of death of an employee, his next of kith and kin is to be
considered for appointment against that sanctioned post.

23.  As discussed above, Hon’ble Apex Court specifically held in the case of Delhi Development Authority vs.
Sudesh case (supra) that compassionate appointment cannot be denied to dependents of deceased workmen, on the
grounds of age etc. nor does it lie in the mouth of the management tosay that there is no post available with the
management.

24.  Statement of MW2 Shri Pramod Kumar is not of much help to the case of the management. He has admitted
that the claimants at serial Nos.1 to 11, 17 and 19 as mentioned in para 2 of the statement of claim are employees of
South Delhi Municipal Corporation and fathers of these claimants were regular malaria beldars, who are now known
as field workers. He has further admitted that the claimants have not been appointed on regular basis. He has also
made a vital admission that no contractor is involved in the engagement of claimants. He has further stated that
notification/’regulations issued by Central Government is applicable to Municipal Body. He has further again made a
vital admission that the House has no powers to frame any policy against the policy of the Central Government, in
which next of dependent/kith of the deceased employee is to be given regular employment. Even the management has
admitted that the claimants performing the same duties which are being performed by other regular employees. He has
further admitted that the claimants are paid less wages than the regular workers. It has been held by Hon’ble Supreme
Court in the case of Surinder Singh vs. Engineer-in-Chief, CPWD (AIR 1986 SC 1976) decided on 17.01.1986, dealt
with the question of equal pay for equal work in respect of daily rated workmen performing same duties which was
being performed by their regular counterparts in the department. After discussing the ambit and scope of Article 14 of
the Constitution of India, it was held that there should be equal pay for equal work of equal value. It makes no
difference whether such workmen are employed against sanctioned post or not so long as they are performing the same
duties. They must receive same salary and conditions of service must also be the same. Hon’ble Supreme Court also
expressed anguish that most of the workers are kept in service on temporary basis as daily wage workers without their
service being regularized, which is completely against the spirit of Article 14 of the Constitution of India.

25.  Learned A/R for the management could not cite even a single authority of Hon’ble High Court or any other
High Court whether compassionate appointment was denied to the dependents of the deceased workmen purely on the
ground of age. Moreover, in view of the ratio of law in DDA Vs.Sudesh case (supra), it is clear from the observations
made by the Hon’ble High Court that relief of compassionate appointment normally is not to be denied to the widow of
deceased employees who was serving the organization for considerable period.

26.  In the Establishment and Administration manual also, there is no upper age limit prescribed under the Scheme.
Rather, power has been given to the Government to relax the upper age limit, if any. Not only this, as per para 9 of the
scheme, even if a widow gets married later on and gets appointment on compassionate grounds, she will be allowed to
continue in service even after remarriage. Clause 16(e) of the above manual also lays down that requests for
compassionate appointment consequent on death or retirement on medical grounds of Group ‘D’ staff may be
considered with greater sympathy by applying relaxed standards depending on the facts and circumstances of the case.

217. As a sequel to my detailed discussion made hereinabove, it is held that the claimants herein, are entitled to
regular appointment on compassionate grounds. An award is, accordingly, passed. Let this award be sent to the
appropriate Government, as required under Section 17 of the Industrial Disputes Act, 1947, for publication.

Dated : November 23, 2017
A. C. DOGRA, Presiding Officer
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TSig Siet, 39 fees
New Delhi, the 21st December, 2017

S.0. 2907.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (I.D. No. 106/2015) of the Central Government Industrial Tribunal-cum-
Labour Court No. 1, Delhi as shown in Annexure, in the industrial dispute between the employers in relation to the
M/s. MI Room, District General ITBP Force, New Delhi and their workmen, which was received by the Central
Government on 01.12.2017.

[No. L-42025/03/2017-1IR (DU)]
RAJENDRA JOSHI, Dy. Director
ANNEXURE

BEFORE PRESIDING OFFICER: CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR
COURT No. 1: ROOM No. 511, DWARKA COURT COMPLEX, SECTOR 10, DWARKA, DELHI - 110 075

ID No. 106/2015

Shri Vijender Kumar S/o Shri Ram Kumar

C/o General Mazdoor Union,

T-43, Karampura,

New Delhi ...Workman

Versus

M/s MI Room, RK Puram,

District General ITBP Force,

(CAPES), 9-A, East Block,

Sector 1, R.K. Puram,

Ministry of Home Affairs/Government of India,

New Delhi 110 066 ...Management

AWARD

This claim has been directly filed by Shri Vijender Kumar (in short the claimant) with the averment that he was
appointed by MI Room RK Puram, District General ITBP Force (in short the management )on the post of sweeper in
October 2009 and his last drawn wage was Rs.7000.00 per month. He was not issued any letter of appointment by the
management. He was performing his work sincerely and honestly as well as satisfactorily and he did not give any
chance of complaint to the management. Management used to mark attendance of the claimant in muster roll and also
paid wages to him on wages register. All these documents are in possession of the management. Management was not
providing weekly off, leaves, bonus, overtime, HRA, medical facility, PF, appointment letter, minimum wages to the
claimant.  Claimant used to demand the above facilities from the management but they did not pay any heed to the
request of the claimant.

2. It is the case of the claimant that the management in order to get rid of him illegally terminated his services on
13.11.2004 without any rhyme or reason and the management has also not paid earned wages for October 2014. No
show cause notice was issued to the claimant nor any domestic enquiry was conducted against the claimant, which is
gross violation of provisions of Section 25-F the Industrial Disputes Act, 1947(in short the Act).

3. Claimant has also filed complaint before the Assistant Labour Commissioner on 27.10.2014 against the
management. Labour Inspector had visited the office of the management requesting them to take back the claimant on
duty but the management had not reinstated the claimant. Management has also not appeared before the Conciliation
Officer, resulting in failure of conciliation proceedings. Thereafter, the claimant has filed the claim directly before this
Tribunal praying reinstatement in service with full back wages.



[ 9 I-E0E 3(ii)] AR o1 T 2 @ 30, 2017/919 9, 1939 9989

4. Claim was contested by the management who filed written statement to the statement of claim and took various
preliminary objections, alleging that the claimant is guilty of perjury for filing a false claim and also that Hospitals and
Dispensaries do not fall within the definition of ‘industry’ as defined under section 2(j) of the Act. Moreover, ITBP is
an Armed Force of the Union of India and does not come within the purview of the provisions of the Act. On merits, it
has been denied that the claimant was appointed by the management on the post of sweeper in October 2009 against a
salary of Rs.7000.00 per month. In fact, the claimant was engaged as casual labour on daily wages many times by the
management. Therefore, there was no question of issuance of appointment letter to him. It is also denied that the
claimant used to work sincerely and honestly. He used to visit the hospital three times daily for cleaning and sweeping
but the claimant used to absent without prior intimation and had stopped coming to the management on his own
without prior intimation. It is also denied that the management used to mark attendance of the claimant in the muster
roll . There is no question of weekly off, bonus, HRA etc. as the claimant was simply engaged on casual basis.
Management has denied the other averments made in the statement of claim.

5. Claimant filed rejoinder to the written statement filed by the management reasserting the stand taken in the
claim statement and denying the material averments contained in the written statement.

6. Against this factual background, this Tribunal vide order dated 20.01.2016 framed the following issues:

@) Whether the workman is entitled for reinstatement as well as payment of wages for May 2014 and
October 20147

(i)  Whether the petition is not maintainable in view of the preliminary objections?

7. Claimant, in order to prove his case against the management examined himself as WW1 whose affidavit is
Ex.WW1/A and he has also tendered in evidence documents Ex. WW1/1 to Ex WW1/5. Management, in order to rebut
the case of the claimant, examined Shri Atul B Chandola as MW1 and tendered his affidavit Ex MW1/A and
documents Ex. MW 1/1 to Ex MW1/10.

8. I have heard Shri Ajit Singh, A/R for the claimant and Shri Raksh Pal Singh, A/R for the management.
Findings on Issue No.2

9. This issue is being taken up initially for the purpose of discussion as it is legal in nature. Though in the written
statement, objection has been taken by the management that the claim is not legally maintainable before this Tribunal
for the reason that services of ITBP Force does not fall within the purview of the Act. It is apposite to mention here
that the claimant was admittedly engaged by the management on casual basis as is clear from the stand taken in the
written statement. Pleadings on record further shows that he was doing work of sweeping in the premises of the
management continuously since 2009. Claimant has also filed certificate Ex. WW1/4 which clearly shows that the
claimant was working as safaiwala (Camp Orderly) since the last four years in the MI Room, ITB Police and this
certificate, in fact, is issued by the Medical Officer, Directorate Medical ITBP Force, New Delhi.

10.  This certificate clearly proves that the claimant was in the employment of the management though on casual
basis. There is no merit in the contention of the management that since the claimant was engaged in casual manner or
casual daily wager, as such, he does not fall within the definition of ‘workman’. In this regard, it is appropriate to the
case of Devender Singh Vs. MC Sanaur, AIR 2011 SCC 2532, wherein Hon’ble Apex Court had the occasion to deal
with the meaning of the expression ‘workman’ as used in Section 2(s) of the Act. In para 13 and 14 of the judgement,
while refuting the contention of the management that casual or temporary or part time worker do not fall within the
definition of ‘workman’ observed as under:

‘The source of employment, the method of recruitment, the terms and conditions of employment/contract of
service, the quantum of wages/pay and the mode of payment are not at all relevant for deciding whether or not
a person is a workman within the meaning of Section 2(s)of the Act.

The definition of workman also does not make any distinction between full time and part time employee or a
person appointed on contract basis. There is nothing in the plain language of Section 2(s) from which it can be
inferred that only a person employed on regular basis or a person employed for doing whole time job is a
workman and the one employed on temporary, part time or contract basis on fixed wages or as a casual
employee or for doing duty for fixed hours is not a workman.

11.  However, Apex Court has also dealt with the meaning of the expression ‘industry’ as defined in Section 2(j) of
the Act in the case of Bangalore Water Supply and Sewerage Board Vs. A. Rajappa 1978 (36) F.L.R. 266 dealt at
length with the ambit and scope of expression industry as defined in section 2 (J) of the Act and held as under:

(a)  Where a complex of activities, some of which qualify for exemption, others not involves employees
on the total undertaking some of whom are not “workmen” as in the University of Delhi case (supra)
or some departments are not productive of goods and services if isolated, even then, the predominant
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nature of the services and the integrated nature of the departments as explained in the Corporation of
Nagpur (supra), will be the true test. The whole undertaking will be ‘industry’ although those who are
not ‘workmen’ by definition may not benefit by the status.

(b)  Notwithstanding the previous clauses, sovereign functions, strictly understood, (alone) qualify for
exemption, not the welfare activities or economic adventures undertaken by Government or Statutory
bodies.

(c)  Even in departments discharging sovereign functions, if there are units which are industries and they
are substantially severable, then can be considered to come within section 2 (j).

(d)  Constitutional and competently enacted legislative provisions way well remove from the scope of the
Act categories which otherwise may be covered thereby.

(e) We overrule Safdarjung (supra), Solicitors’ case (supra), Gymkhana (supra), Delhi University (supra),
Dhanrajgirji Hospital (supra) and other ruling whose ratio runs counter to the principles enunciated
above, and Hospital Mazdoor Sabha (supra) is hereby rehabilitated.”

12.  After pronouncement of the above judgement, trend of the courts is very clear that any activity as falling within
the definition of ‘industry’ has been held to be amenable to the jurisdiction of the Hon’ble courts. Hon’ble High Court
in the case of AIIMS Vs. Uddal (2014 (142) DRJ 569 held that All India Institute of Medical Sciences is an industry
within the meaning of section 2(j) of the Act. Since in the case on hand management in the written statement as well as
affidavit of MW1, Ex.MW1/A has clearly admitted that he was engaged on several occasions on casual basis and has
been paid salary for the period during which he has worked. It, thus, militates against the submissions being raised on
behalf of the management that the claimant herein is not a workman. Learned A/R for the management could not city
any authority to the contrary so as to support his submission or strand taken in the preliminary objections of the written
statement.

13.  As the claimant herein has also approached the Assistant Labour Commissioner/Conciliation Officer before
filing the present claim petition against the management. It is clear from perusal of Ex.-WW1/1 that the claim was filed
before the Conciliation Officer after termination of the job of the claimant herein. To the similar effect is the document
Ex.WW1/2 which shows that General Mazdoor Union was approached by the claimant herein when he was terminated
from the services on 13.11.2013 without serving any notice or holding any enquiry.

14.  Perusal of Ex.- WW1/3 also shows that ITBP is being run for dispensing various services, including dispensing
medicines for ITBI patients and for keeping ITBP parities under observation. In order to maintain hygiene casual
labours were engaged for cleaning on daily basis for a period fo 1 week, 15 days, 30 days, 70 days etc. as per the
requirement. Though it is mentioned in the letter that it is not regular appointment, but case of the claimant is very
clear that he is in continuous employment since 2009.

15.  Shri Atul B. Chandola, in his cross-examination, has admitted that the claimant was appointed in the year 2010
as sweeper on contract basis on daily basis from October 2009. He has further averred that he was not issued any letter
of appointment. He has made a vital admission that the conduct of the claimant was satisfactory and the work being
performed by the claimant was regular in nature. Admittedly, management has not filed any record pf payment of
wages to the claimant or extract of attendance register etc. Therefore, it is both reasonable and legal say that the
claimant was in the service of the management after October 2009. In view of the legal position discussed above, it is
held that the claim filed by the claimant herein before this Tribunal is legally maintainable.

Findings on Issue No.(i)

16. Now, the main question which arises for determination is whether the claimant is entitled for reinstatement as
well as payment of back wages for May 14 and October 2014. It is clear from perusal of the statement of claim as well
as affidavit filed by the claimant that he was engaged as sweeper in the month of October 2009 and his salary was
Rs.7000.00 per month. It is clear from the statement of Shri Atul B Chandola that the claimant was engaged on casual
basis as per requirement from time to time by the management. It is also admitted case that he has been paid wages and
stand of the management is that he was not a regular employee, as such, there is no question of his reinstatement when
has virtually abandoned the job himself.

17.  Though the management has taken the plea that the claimant has abandoned the job, yet it is clear from evidence
on record that neither notice was served upon the claimant when he stopped coming for duties nor any domestic
enquiry was held by the management against the claimant. Since certificate Ex.WW1/4 clearly shows that the
claimant has been serving the management as safaiwala for the last 4 years and management has also not filed any
record pertaining to extract of attendance register and vouchers relating to payment of salary to the claimant. As such,
this Tribunal is also entitled to draw adverse inference against the management. Claimant has specifically denied that
he has abandoned the job on 03.09.2013.
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18.  Law is fairly settled that initial burden to prove that the claimant has abandoned the job and did not attend his
duties is also upon the management who is required to serve notice upon the workman seeking his explanation as to
why his services be not dispensed with on account of abandonment or absence from duties. It has been held in the case
of Narain Singh vs. State of Himachal Pradesh (2017) LLR 647 that holding enquiry in this respect before terminating
services of a workman is necessary in order to ensure compliance of principles of natural justice. Similar view has
been taken by the Hon’ble Apex Court in the case of D.K. Yadav Vs. JMA Industries Limited (1993) Legal Eagle (SC)
458 wherein it has been held that order of termination of service of an employee visits with civil consequences of
jeopardizing not only his/her livelihood but also career and livelihood of dependents. Therefore, before taking any
action putting an end to the tenure of an employee, fair play requires that a reasonable opportunity to put forth his/her
case must be given.

19. It is not the case of the management that the claimant has not pleaded 240 days in a calendar year so as to not
attract provisions of Section 25-F of the Act. It is now well settled position in law that before ordering termination of
services of a workman, management is required to serve one month notice or one month salary in view of such notice
failing which action of the management would be termed as totally arbitrary and illegal. In the case on hand also,
admittedly neither one months’ notice was served upon the claimant nor any salary in lieu of such notice was paid to
the claimant. Management had not conducted any formal enquiry upon disappearance of the claimant. In such a
situation, action of the management in terminating services of the claimant herein orally cannot stand the scrutiny of
law, as such, the same is held to be totally illegal and void.

20. Now, the residual question before this Tribunal is whether the claimant herein is entitled for reinstatement with
back wages. It has been held by Hon’ble Apex Court in number of cases that if the termination of workman is illegal,
rule of reinstatement with back wages would follow. However, in the recent past, there is a change in this term and now
in most of the cases, view has been taken that reinstatement with back wages is not automatic even though the
termination of the workman is in contravention of the prescribed proceedings. It would depend upon the facts and
circumstances of each case whether reasonable compensation instead of reinstatement is to be paid.

21.  While dealing with reinstatement, the court has to keep in mind the nature of the post, duration of the
engagement, nature of appointment, availability of the post, delay in raising industrial dispute and whether the
appointment was in accordance with rules or not. The workman herein was admittedly holding temporary posts of daily
wager. They have worked with the management for around five years. Though it has been averred by the workman in
his affidavit as well as statement of claim that he is not gainfully employed with any other management yet this court
has to keep in mind that they were not regular employees of the management nor they have vested right to continue in
said employment. The ordinary principle of grant of reinstatement with full back wages, when the termination is found
to be illegal is not applied mechanically in all cases. While that may be a position where services of a
regular/permanent workman are terminated illegally and/or malafide and/or by way of victimization, unfair labour
practice etc. However, when it comes to the case of termination of a daily wager worker and where the termination is
found illegal because of procedural defect namely in violation of Section 25-F reinstatement with back wages is not to
be automatic. Instead the workman would be given monetary compensation which will meet the ends of justice.
Reasons for denying the relief of reinstatement in such cases are obvious. It is trite law that when the termination is
found to be illegal because of non-payment of retrenchment compensation and notice pay as mandatorily required
under Section 25-F even after reinstatement, it is always open to the management to terminate the services of that
employee by paying him the retrenchment compensation. Since such a workman was working on daily wage basis and
even after he is reinstated, he has no right to seek regularization. Since in the case on hand, claimant was admitted
engaged as casual labour and claimant being able-bodied person cannot be said to be sitting idle at home. It is
legitimate to presume that he was doing something to make both ends meet.

22.  Having said so, now the residual question is whether the claimant is entitled for reinstatement with back wages.
Question as to whether the workman whose services have been dispensed with was terminated/retrenched in
contravention of provisions of Section 25-F of the Act is no longer res integra as this point has been adjudicated by the
Hon’ble Apex Court as well as various Hon’ble High Courts in a number of cases. In the case of Deepali Gundu
Surwase vs. Kranti Junior Adyapak Mahavidyalaya (D.Ed) and others (2013 Lab.I.C. 4249), Hon’ble Apex Court held
as under:

‘Ordinarily, an employee or workman whose services are terminated and who is desirous of getting back
wages is required to either plead or at least make a statement before the adjudicating authority or the Court of
first instance that he/she was not gainfully employed or was employed on lesser wages. If the employer wants
to avoid payment of full back wages, then it has to plead and also lead cogent evidence to prove that the
employee/workman was gainfully employed and was getting wages equal to the wages he/she was drawing
prior to the termination of service. This is so because it is settled law that the burden of proof of the existence
of a particular fact lies on the person who makes a positive averments about its existence. It is always easier to
prove a positive fact than to prove a negative fact. Therefore, once the employee shows that he was not
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employed, the onus lies on the employer to specifically plead and prove that the employee was gainfully
employed and was getting the same or substantially similar emoluments.’

23. No doubt, Hon’ble Apex Court in similar cases has observed that there are number of factors which are to be
taken into consideration while considering question of full back wages or only payment of retrenchment compensation
or reasonable compensation. Such factors which could be culled out from the various judgements are the length of
service, whether claimant was doing work of regular or perennial in nature or was just employed for a specific work
which is of temporary or seasonal nature, whether there is no delay in making reference or approaching this Tribunal by
the claimant, whether the workman was working against sanctioned post or work is still subsisting so as to consider the
question of re-employment of the workmen.

24.  Since claimant was not working against a regular post and is an able bodied person who must be doing
something to make both ends meet, in such circumstances, this court is of the firm view that claimants are entitled to
50% of the back wages instead of full back wages as well as reinstatement with continuity of service is just and
reasonable so as to meet the requirements of principles of natural justice as action of the management in the case on
hand, is totally in violation of the provisions of Section 25-F of the Act. An award is, accordingly, passed. Let a copy
of this Award be sent for publication as required under Section 17 of the Act.

Dated : November 24, 2017
A. C. DOGRA, Presiding Officer
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New Delhi, the 21st December, 2017

S.0. 2908.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (I.D. No. 75/2014) of the Central Government Industrial Tribunal-cum-
Labour Court No. 1, Delhi as shown in the Annexure, in the industrial dispute between the employers in relation to the
Management of Central Ordnance Depot, New Delhi and their workman, which was received by the Central
Government on 06.12.2017.

[No. L-14011/07/2014-1IR (DU)]
RAJENDRA JOSHI, Dy. Director
ANNEXURE

BEFORE PRESIDING OFFICER: CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR
COURT No. 1, ROOM No. 511, DWARKA COURT COMPLEX, SECTOR 10, DWARKA, DELHI

ID No. 75/2014

Shri Rupesh Kumar

S/o Late Shri Om Parkash,

Through General Secretary, Delhi Labour Union,

Agarwal Bhawan, G.T.Road,Tis Hazari

Delhi-110054 ...Workman

Versus

The Management of Central Ordnance Depot,
Delhi Cantt.
New Delhi — 110010 ...Management
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AWARD

1. In the present case, reference was received from Government of India, Ministry of labour, New Delhi, vide
Order No. L-14011/07/2014-IR/(DU) dated 05.08.2014, terms of which are as under:-

“Whether rejection of the name of Shri Rupesh Kumar son of late Om Prakash for the purpose of appointment
on compassionate grounds by the board of Central ordnance Depot Delhi Cantt. on various grounds is just, fair
and legal? If not, what relief the workman concerned is entitled to?”

2. Both the parties were put to notice and Shri Rupesh Kumar, workman filed statement of claim before this
Tribunal with the averments that Shri Om Prakash, father of the workman herein, was working as Fireman in Delhi Fire
Services and was posted at Delhi Cantt. His father expired on 09.11.2004 and at that time, he was in regular service of
the management. Shri Om Prakash, father of the workman was survived by the following members :-

(i) Smt. Raj Rani, widow aged 55 yrs, who is unemployed
(ii)) Ms. Devi, widowed daughter aged 28 yrs. and is unemployed
(iii) Shri Rupesh Kumar, Son aged 26 yrs. who is married and is unemployed

3. The workman approached the management a number of times for getting employment after the death of his
father on compassionate grounds but of no use. Thereafter legal notice dated 17.07.2007 was served upon the
management and matter was also referred to Assistant Labour Commissioner wherein industrial dispute was raised
regarding appointment on compassionate grounds. The management filed reply to the claim of the workman on
05.04.2010 and conciliation between the parties failed resulting in the failure report dated 22.8.2010. The claim of the
workman for appointment on compassionate grounds was also rejected by Central Ordnance Deport vide order dated
28.06.2011.

4. The management contested the claim of the workman by filing written Statement wherein various preliminary
objections inter alia of locus standi, maintainability etc. were taken. However, it was admitted that Shri Om Parkash
was employee of Central Ordnance Depot, Delhi Cantt. who died on 9.11.2004. Thereafter, workman Rupesh Kumar
had applied for service on compassionate grounds and his name was considered for thrice for Group D post by the
Annual Board of Officers held in the year 2005-06, 2006-07 and 2007-08. However, his name was not recommended
for appointment by Annual Board of Officers due to comparatively low merit and availability of the vacancy for the
post. The management has denied other averments made in the statement of claim.

5. The workman filed rejoinder wherein he reasserted the averments made in the statement of claim.
6. Bases on these facts, this Tribunal vide order dated 09.10.2015 framed the following issues:
@) Whether the management is an industry within the meaning of clause (j) Section 2 of the Industrial

Disputes Act, 19477
(ii) As in terms of reference.

7. However, during the pendency of proceedings, Shri Rupesh Kumar expired on 09.11.2016. Thereafter, an
application was filed by Smt. Anita for substituting her name, being one of the legal heirs of her deceased husband,
Shri Rupesh Kumar. This application was allowed vide order dated 22.02.2017.

8. Shri Abhinav Kumar, A/R for the workman stated that he does not want to pursue the present claim in as much
as Smt. Anita, widow of deceased Rupesh Kumar is no more interested in pursuing the case on merits no other legal
heir interested and seeking appointment on compassionate grounds.

9. Since the claimant has expired during the pendency of the proceedings of this case and no other legal heir is
interested in pursuing the present reference, as such, no claim/no dispute award is hereby passed and it is held that Shri
Rupesh Kumar son of Om Parkash is not entitled for appointment on compassionate grounds and his claim has been
rightly rejected by the management. An award is, accordingly, passed. Let a copy of this award be sent for publication
as required under section 17 of the Act.

Dated : November 30, 2017
A. C. DOGRA, Presiding Officer

¢ feeeft, 21 fmwr, 2017
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[H. TE-42011/28/2009-3TESR (1) ]
REER INISEREENED
New Delhi, the 21st December, 2017

S.0. 2909.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (I.D. No. 52/2015) of the Central Government Industrial Tribunal-cum-
Labour Court, Jaipur as shown in the Annexure, in the industrial dispute between the employers in relation to the
Regional Director, Gem & Jewellary Export Promotion Council, Jaipur and their workmen, which was received by the
Central Government on 01.12.2017.

[No. L-42011/28/2009-IR (DU)]
RAJENDRA JOSHI, Dy. Director
ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, JAIPUR
BHARAT PANDEY, Presiding Officer
L.D. No. 52/2015
Reference No. L- 42011/28/2009-IR (DU) Dated: 13.5.2015

Shri Vinod Kumar Agarwal

R/o 2-Kha-1,

Kamla Nehru Nagar, Ajmer Road,
Bhankrotha, Jaipur- 302011.

Vi/s.

The Regional Director

Gem & Jewellary Export Promotion Council
Rajasthan Chamber Bhawan, 3" Floor,

M.IL. Road, Jaipur -302001.

Present :
For the Applicant : Sh. Suresh Kashyap, Advocate
For the non-applicant : Sh. D.N.Sharma, Advocate
AWARD
Dated : 19.9.2017
1. The Central Government in exercise of the powers conferred under clause (d) of Sub-Section 1 & 2 (A) of

Section 10 of the Industrial Disputes Act 1947 has referred the following Industrial dispute to this tribunal for
adjudication:-

“Whether the action of the management in denying promotion and pay scale to claimant, Shri Vinod
Kumar is proper and justified? If not to what relief the concerned workman is entitled?”

2. According to statement of claim briefly fact of the case is that applicant Sh. Vinod Kumar Agrawal was
appointed on 20.2.2001 on the post of Accountant in the Regional Office, Jaipur. He is M.Com having experience in
accountancy. He independently performs the work of Accountant manually hence, he is a ‘workman’ under section 2(s)
of I.D.Act, 1947.

3. Sh. Vinay Kumar Mathur & Ajay Purohit recruited after the recruitment of applicant & junior to him were given
40% & 30% wage increment respectively w.e.f. 1.7.2007. Sh. Abdul Salim & Nagesh Tripathi working at Calcutta &
New Delhi respectively since 1.4.2004 on regular appointment were given benefit of increase in wages to the extent of
250% to 450% but applicant Sh. Vinod Kumar Agrawal was discriminated by the department. He was allowed only 8%
increase in the wage from 1.7.2007 whereas Vinay Mathur & Ajay Purohit were given wage increase to the extent of
250% to 450%.
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4. Further it has been alleged in para 3 of statement of claim that Sh. Vinod Kumar Agrawal has not been given
promotion or increment or enhancement of wages during past service period whereas similarly situated employees or
junior were given benefit of increase in wages as mentioned above. Sh. Vinay Mathur was appointed in 2006 on
monthly salary of Rs.6000/- & within one year his salary was increased to Rs. 11000/- per month whereas Sh. Vinod
Kumar Agrawal was appointed in Feb, 2001 on monthly wage of Rs.5500/- but his salary was not increased like Vinay
Mathru & he was put to economic loss by the department. Applicant is entitled to be given benefit at par with other
employees like Vinay Mathur. The qualification & experience of Sh. Vinay Mathur is not higher than that of Sh. Vinod
Kumar Agrawal.

5. The deduction of provident fund for the applicant Sh. Vinod Kumar Agrawal started from July, 2004 after three
years of his appointment in Feb, 2001 while P.F. was deducted for other employees from the date of their appointment.
Sh. Vinod Kumar Agrawal raised this issue through his representation dated 2.7.2007 & 27.12.2007 but no reply was
made & his grievance remained unsettled. Legal notice sent by the applicant through his advocate was also not replied.
The action of the respondent is unfair labour practice as per schedule V of Section 2(ra) of I.D.Act, 1947. The action of
respondent in not giving promotion or benefit of increase in wages to the applicant like other employees may be
declared null & void & concerned workman is entitled to be given same benefit as given to employees junior to him.

6. In reply to statement of claim preliminary objection & para wise reply to statement of claim has been submitted
by non-applicant. In preliminary objection no.1 jurisdiction of the tribunal has been challenged with contention that
respondent (Export Promotion Council) is not controlled by or under the authority of Central Government as per
section 2(a) of I.D.Act, 1947 & this fact has been admitted by the applicant at the time of filing complaint against his
dismissal before the Conciliation Officer, Labour Department, Government of Rajasthan. The respondent has further
alleged that before the Conciliation Officer, Labour Department, Government of Rajasthan, objection was raised by
non-applicant that State Government has no jurisdiction to refer the dispute between Sh. Vinod Agrawal & James &
Jewellery Export Promotion Council & only Central Government is competent to refer the dispute against the applicant
which was objected by applicant & a copy of the judgement of Rajasthan High Court in writ petition no. 3728/91 (Raj.
Rajeshwar Dadhich V/s The Gem & Jewellery Export Promotion Council and another) was submitted wherein it has
been held that Central Government had no jurisdiction to refer the dispute for adjudication hence, it has been prayed
that application may be rejected on this ground only. Second objection is to the effect that Regional Director of Jaipur
region is not the appointing authority of the council hence, application may be rejected on this ground also & in third
objection it has been alleged that applicant was working as Manager of the Account as Head of the Department of the
account. He was supervising the work of his juniors & working in supervisory capacity at the management level of the
organisation hence, the applicant is not a ‘workman’ within the meaning of section 2(s) of L.D.Act, 1947 hence, claim
of the applicant is liable to be rejected on this ground also.

7. In parawise reply to statement of claim allegation in para 1 to 4 & 6 to 9 have been denied. In reply to para 5 it
has been alleged that a failure report dated 3.3.2009 was submitted by the Regional Labour Commissioner (Central),
Jaipur but Ministry of Labour, Government of India vide letter dated 3.7.2009 did not consider the dispute for
adjudication & hence, no reference was made. The Hon’ble Ministry of Labour was of the view that grant of promotion
& higher pay other than prescribed under the Minimum Wages Act, 1948 is the prerogative of the management &
hence, the matter raised by claimant cannot be construed as an industrial dispute. It has been submitted that considering
the view of the Ministry of Labour Industrial Tribunal may dismiss the claim of the applicant. It has been further held
that writ petition no. 3728/91 as mentioned above was decided on 9.3.2015 by Hon’ble Rajasthan High Court wherein
point of jurisdiction was not before the Hon’ble High Court. Against para 10 of statement of claim it has been
contended that grant of promotion & higher pay other than prescribed under Minimum Wages Act, 1948 is the
prerogative of the management & hence, the matter may not be construed as an industrial dispute.

8. In additional reply to statement of claim it has been submitted that claim is liable to be rejected on the ground
that there is neither a trade union nor the name of the trade union has been mentioned in the statement of claim as
claimed by applicant. Against para 2 it has been alleged that applicant was Manager, Account at Regional Office at the
Council at Jaipur & was the Incharge of his department supervising the work of juniors, therefore, he is not a
‘workman’.

9. Against para 3 it has been alleged that claim of the applicant is baseless & false hence, denied. It has been
admitted that Sh. Vinay Mathur & Sh. Ajay Purohit were recruited after the recruitment of applicant. It has also been
denied that Sh. Vinay Mathur & Sh. Ajay Purohit were given wage increment 40% & 30% respectively & Sh. Abdul
Salim & Sh. Nagesh Tripathi were given wage increment to the extent of 240% & 250%. Further it has been alleged
that applicant was not discriminated & he was given an average increment between 12% to 15% every year & re-
designated from Accountant to Manager in January, 2008. It has been submitted that persons mentioned in para 3 of
statement of claim do not belong to same rolls for which the applicant was appointed & their duties & functions were
entirely different therefore, there was no question of discrimination & contention of the applicant is misconceived for
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this reason. It is quite clear from the average yearly increment of 12 to 15% & re-designation of Accountant as
Manager that applicant was not discriminated & council had an unbiased offer to the applicant every year.

10.  Against para 4 it has been alleged that salary to the applicant was paid after all applicable statutory deductions
which was agreed by the applicant in contract executed between applicant & the council. The legal notice was sent by
applicant during contractual period & according to terms of contract, the Audit & finance Committee had the exclusive
power to decide on any dispute relating to appointment & terms of contract hence, there was no question of unfair
practice.

11.  Against para 5 of statement of claim it has been alleged that failure report dated 3.3.2009 was submitted by
Regional Labour Commissioner however, the Hon’ble Labour Ministry vide order dated 3.7.2009 did not make the
reference for adjudication finding the matter not covered within the definition of ‘Industrial Dispute’. It has been
further alleged that in writ petition no. 3728/91 which was decided on 9.3.2015 by the Hon’ble Rajasthan High Court
the point of jurisdiction was not the matter of adjudication before the Hon’ble High Court.

12. Against para 6 it has been alleged that there is no applicant’s union as trade union & no such union has
authorisation to present the claim of the applicant hence, claim of the applicant may be rejected on this ground.

13.  Against para 7 & 9 it has been alleged that applicant was appointed on contract in regional office, Jaipur on
20.2.2001 as Accountant who was also in-charge of account department supervising the work of his juniors. He was
working on the post of Manager, Account hence, he was not a ‘workman’ under section 2(s) of .D.Act, 1947.

14.  Denying the averment in para 8 of statement of claim it has been alleged that averments made are irrelevant,
false & without merit. Against para 10 it has been submitted that except the prescribed provision for minimum wages
under Minimum Wages Act, 1948, grant of promotion & higher pay is prerogative of the management & hence, the
matter may not be construed as industrial dispute. It has been finally prayed that statement of claim of the applicant
may be rejected with cost.

15. On 22.2.16 reply to statement of claim was presented by non-applicant. None was present on behalf of
applicant. 18.4.16 was next date fixed for filing rejoinder & document by applicant. On 18.4.16 none appeared on
behalf of applicant. Learned representative of non-applicant appeared. Presiding Officer was on leave. Next date 4.7.16
was fixed for filing rejoinder & document by applicant. After order learned representative of applicant appeared who
was made aware about the next date 4.7.16.

16.  On 4.7.16 none appeared on behalf of applicant. learned representative for non-applicant appeared. Rejoinder &
document was not filed by applicant. Case was adjourned by tribunal on its own motion & further providing
opportunity to applicant 15.9.16 was next date fixed for filing rejoinder & document. After 4.7.16, 15.9.16, 7.11.16,
8.12.16 were next successive dates fixed for filing rejoinder & documents but none appeared on behalf of applicant on
all these dates & case was adjourned by tribunal on its own motion providing opportunity to the applicant. On 8.12.16
adjournment was opposed by non-applicant due to continuous absence of applicant however, next date 22.12.16 was
fixed for filing rejoinder & document by applicant providing last opportunity to him.

17.  On 22.12.16 learned representatives of both the parties appeared. Copy of reply was taken by learned
representative of applicant & next date 14.2.17 was fixed for filing rejoinder & document by applicant. Here, it is
pertinent to mention that it has been mentioned on reply itself that copy of the reply was taken by applicant on 22.4.16
itself. On 14.2.16 & next successive dates 26.4.17, 18.7.17 & 6.9.17 neither anyone appeared on behalf of applicant
nor rejoinder & document was filed however, till 18.7.17 case was adjourned by tribunal on its own motion providing
opportunity to the applicant for filing rejoinder & document. On 6.9.17 none appeared from both the side. Looking
into the fact that applicant does not appear to be interested in continuing the case, hence, due to his continuous absence
further proceeding in the case was closed & case was reserved for award.

18.  From perusal of case it is evident that no documentary evidence has been filed on record. Stage of filing
evidence has not yet arrived. In absence of evidence it is not practicable for the tribunal to answer the reference under
question & pass an award according to law. Thus, I am of the view that applicant has failed to prove that action of the
management in denying promotion & pay-scale to claimant Sh. Vinod Kumar is improper & unjustified. Accordingly,
applicant is not entitled to any relief. Statement of claim of the applicant Sh. Vinod Kumar Agrawal is dismissed.

19. Award as above.

BHARAT PANDEY, Presiding Officer
& feeht, 21 REwr, 2017

1. 2910, 3TN foarg stfufm, 1947 (1947 1 14) &t 91 17 & R0 | S TR, Aefiern,
3T U AHYE, Aer 3R 9 HEEAM & FEEas % Hag ekl SR I hueRl % s, ey § e
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ArifiTn faae § Swia R SAEifies e U6 99 =@, A % e (Hed GeE 74/2014) w1 qeR
FHTA T, S FT TR I 01.12.2017 I IIed g <)

[H. TA-40012/33/2014-3TE3TR () ]
TSI SR, 39 R

New Delhi, the 21st December, 2017

S.0. 2910.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (I.D. No. 74/2014) of the Central Government Industrial Tribunal-cum-
Labour Court, Jaipur as shown in Annexure, in the industrial dispute between the employers in relation to the
Superintendent, Head Post Office, Bikaner and their workmen, which was received by the Central Government on
01.12.2017.

[No. L-40012/33/2014-1IR (DU)]
RAJENDRA JOSHI, Dy. Director

ey
Bald AXPR IAEND BRI UG 29 YrATeld, STIYR
AL el yaxvT 9. 74 /2014
R Urvsy, Yo DR

IH=E 4. L-40012/33/2014-1IR (DU) fe=ia 30/09/2014

Shri Om Prakash Dudi S/o Sh. Hajarimal Dudi,
R/o Gali No. 8, Rampura Basti

Lalgarh,

Distt. Bikaner - 334001 (Rajasthan)

v/s

The Superintendent,

Head Post Office,

Bikaner Division,

Dist. Bikaner — 334001 (Rajasthan)

urefl & RSB A : £ 1. €. agda— gl
ol H wRe T FEAR | — Usdlae
: gdIc :
falim = 24 10. 2017

1. DT WER gRI e faarg I ram 1947 & 9RT 10 SUERT 1 QWU (F) & 3r=<id
famie 30/09/2014 & e & UG fAaie & MR WR I8 TR0l [IORA =g WRed B
BT WRPR §RT U fdarg f=raq & —

‘T YT ST ANeTD, T SIHER, bR (SIS, GHR BT HHBR ST STHIBR
SE gF 41 SO Sl Bl AR AR faid 10.12.2013 & gRT Al I Hbra
ST <A Ud =IETd 22 Ife 81 ol $HBR [ Sy Uil & feHry 87"

2. i@l # A T T & SR Hferdd: A & b & o s grr wieft s
3! a1 a7 faie 21 g 22 Sarg 2011 BT YRMEror fear a7 den faHie 23 Jears 2013 &I Sl
Tl BT BRI PR B SIeT ISR & ga WR fgfaad < 78 |
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3. amrRifer & el wrefl sifdes @1 gHem SuRYfy JoReR H qS @1 St o | wreff & e
B =Tl Soil IR BIAT o1 ST JUrfRToT & GuRAGOR gRT Fearud fbar Sirar o | urelf
WWETOHQSN Had ‘H'\'IIUIHCQQET§|

4. Smurftror gRT wreft @I 979 @1 A T S 17 | grar or| fuefor ureff & w9
PRI R B ofd A | Urefl BT BRI AT Rl BT o7 FTHD! AT HAr AU Bl Fag
Edl B |

5. urefl gRT STel U &1 ®R BR1 & d18 AV 9 g AHI H XN AT oI DI GIRA
B BRI AFcaR 2012 A JUERIFTT o o e forg 9 150 /— Ufafed & &) 9§ YA 0
forar | wreft @1 Jar § Fafg s @1 smeara Yax faueiiTor BRf dd <2 |

6.  IMURINUT gRT &I Pl SIeT SR & US TAT AT AZA ol bl GIRA & BRI D
fog srerT—arer yurar fbar Sar o | srwrRiior ureft b1 gl /AdeE & ue W g @
JMeATA <l X2 R ureff &+ o R |

7. 3 Uil @1 B 2 o faueiror wreff 9 O/ ug @1 Bl of 2 9 9 Ug Bl A 2013
A P I BUY 217 /— BRA BT < JAT| Urefl 7 A URSHARRR W I ge =g [Haad
fopam a1 dRe AR A WIARM @A A e d S Hud. A F e T 999 IeM B AT B
R urefl @1 99 T8I QT MAT| 39 bR Uil HAeley gRT uredl B WReR gRT iR
a9 | B 9a feam ar | fauefiror weft | Srer sier T S WERd & UG BT B ofd <8
Ry aged Ao HHANT & US BT 99 <l I8 Gl AT g ST 2 |

8. o ureff &1 dord g 5 S smwmiiTor & oref\ verw fygfam @ fafdr famie 23.7.2011 &
9.12.2013 T AR &R fHar g1 f&Fid 10.12.2013 &1 wrfior & UHL.UAIRYL Hom 9 4.
IR, ASHT 7 ABHROT AIRgd AQe gRT Uredl bl Warjad &R faar dor weff gRT 48 oM W
HAG(HT BT DIz BRI T8l qardT| 39 ISR Ul & Jarfad o9y 9 gfad & va wedl Jaad
JIT P FR=RAT & 1T AT # gRenfid 89 &1 gheR 2 |

9. URil @ QA & T Ul 9 BS HGR S AT HSIH, "e¥ ARl IfQ @l
PRIRG QT AT o1 AT A1l A $o Afdd SRIRG & | 39 MR R uedl &1 Fafad e g

arfod 21

10.  9reff @1 Hargfdd & gd qurfiTer 7 e AT Bl AIfCH 3ferdr AIfed & gqel daq el fedr
IR 7 & ureft S HHBRI @1 BIs aRSAT FAI IR DI AR T & T <8 9 & R & foy
3ol B YA [HAT| $69 bR il o urefi & Ja1 ¥ & gd sienfis fJare «ifdfrm

@ STLUD UG GRT 25 U, 25 Sfl, 25 U9 U4 {7199 77 G 78 I U=l 81 &l | 3 wredi ol
HATfIRT 31y T YfId © Ud Aargfad aneer R fhd o a2

11, urefl 5 Syureffrer & ol Wargfdd & qd fad e oy H oMaR 240 3T 9 Sife B
fpar 2 safery urefl sienfie HHeR € = urll e Ue siielfiis dverd & dor uefl @
3uTedl T AR ASTGR—HAIId BT X8l 2| o d uredl <1 urefer &1 g o #Aifge Fargfad sy
@ 10122013 | I fJuell & a1 § Har &1 FR=RaT d A 9d-ie i afead |ar
g fam S |

12. ST o9 BT g=Taell IuRfT oIl araiceR U @R+ & s 3faaR fad T WR=g wredi
DI AP & [A6g B A 81 UG (ha1 17| 316 64.17 B1 fduer & fawg vopuela
BRIATE BT T UIRA fhar 13T |

13, Il o UHUET WIed & wU H [QA1d 27.4.17 Pl U 29T UF AT H URT DI T4 Py
3T eI T UK PR Bl AMNH b1, 3 ATl BT ey FANK fbar TAT| AT UeT Bl
TE A Tl R BIS ARG e T8 Ud fwar a1 2|

14, H9 I & fage Ul &7 epuela 989 Gl 9 UAhell $ G| daidd (6T |
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15. I & fagm ufd=f 9 98 989 @1 ¢ 6 ardl 9 o vu U3 & AreE o AqifEeT &
DA B FHAA a1 7 s fawg Ut &1 Sz @vsd T8l 2 o Il &I RIS DR
M MY § AT A ARG ST UM & §PeR 2| Seoiddd © b I8 dJeu ffdare ® %
AT T S0 B B T H BIS AT A1ed el UK (AT B | AABT F FHdT I
B W B AT TF B ARG 310 B & qHH H BIS T AleT O AEHHT ) U U7,
I yTT T, reraT fgfad um enfe wE v 2

16. Soold- & & ard et A1 oA UM & EHeR qd BT ¥ 94 98 ATRIBT Bl HAT
Rig &% H 9hel 8| YA dle UHUelld 8l 3far M1 Yell &l Jadls & d1e uikd 8, Ud
S H ARSI & BT DI G B BT 9R AT W &1 Bl o | AMADT & HAT & F9dT H
DS ARG Ay T URgd ® gg e fAfdare 2| arh 7 aifver § 98 wer € fF 23 o
PI SIeT ATWRER & Ug R W FRYfad &1 T wreg Yo ux &1 dig ufd w=adell W T8 Ugd
2, 39 UBR Y€l W & IMYR TR STl Wex & Ug R MY & o &1 99 a3 &
forg o1g sifierdia wey el & R 9 & $uE @1 gitc 8 |a | ureff g1 AiRkas anewr |
HIHA 5 S BT B Ha1 T 8 W=y fAue §RT Harjad &R & HAT BT 91 Dy GaiA
el o= A1 | e B B

17, Qafdd &1 {3 a6 101213 & b qd U doiver ay H 240 3 SR d1 & A=
H A greft 9 =IRRT srerar 9ad ITaE 9 wWEid S e TRl URd fhar 21 wiRsifie &
PIAH A FRERT M arseR dI bl afdfafd i Il 1 T80 wRgd & & | fJue @1 wArael
TR FIuReI @1 Rerfer # Al ver @1 fRER) 39 fdg R A< 9¢ il & b 98 rdbied g
foeaeia yerdia vd AiRas ed & el AfdT & dod @ fig X W T8 fhar T 2
Il A DI YU U BT & S ABT b BT B GRIGd AH B | qdT GG b
fafr & & qd 240 a7 AR BRI B & q2T DI AAT B DI A B RNTERI, qieg B
g T Al & AR H A Hated <l | 2010 Haied Ry, 1236, SRINGER,
heeT <ffiea fSdiom...... mdienell oM s wemeiTs. args... udl, § Aol & ueR 14
H R B 8, " The burden of proof is on the respondent to show that he had worked
for 240 days in preceding twelve months prior to his alleged retrenchment. The law on this issue
appears to be now well settled. This court in the case of R.M. Yellatty v. Assistant Executive
Engineer (2006) 1 SCC 106 : (2005 AIR SCW 6103), has observed:

However, Applying general principles and on reading the aforesaid judgments, we find that this
Court, has repeatedly taken the view that the burden of proof is on the claimant to show that he had
worked for 240 days in a given year. This burden is discharged only upon the workman stepping up
in the witness box. This burden is discharged upon the workman adducing cogent evidence, both
oral and documentary. ......cccoweu. !

A Hared ATy R S9d g H @ W A eRem | Ig W § fh Al @l
BT ANSE UG AiRgS e 3 U7 HUF BT Arfad &1 & off Wit gRr =&} foar
gl

18.  GRT 25 U &1 Seoiad g H1 I 4R I I/ U W 8 8 AT e Bl R KR BT
Y Ud A IUI—9F ¥ I8 g & AFT O AhdT © 39 9 H Range forest v/s. S.T.
Hadimani (2002) 3 SCC U 25 H #AFHIY Haied AT §RT & T el Ieel+ild & Sl
IBISCG| g — para 16........ "In our opinion the Tribunal was not right in placing the onus on the
management without first determining on the basis of cogent evidence that the respondent had
worked for more than 240 days in the year preceding his termination. It was the case of the
claimant that he had so worked but this claim was denied by the appellant. It was then for the
claimant to lead evidence to show that he had in fact worked for 240 days in the year preceding his
termination. Filing of an affidavit is only his own statement in his favour and that cannot be
regarded as sufficient evidence for any court or tribunal to come to the conclusion that a workman
had, in fact, worked for 240 days in a year. No proof of receipt of salary or wages for 240 days or
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order or record of appointment or engagement for this period was produced by the workman. On
this ground alone, the award is liable to be set aside."”

19.  Ureft 9 Ryarg wug—ud & U BUF & FHAT H By UoRH AT HUIND Hed qel TR
far 21 or: § 39 =py W € 5 ureft a1 25 v% Sieifire faarg sffam & Sedas o
THfId T=AT B Rig T8l PR Fh 8 e IRUTFRawT gRT 25 U6 BT 19 UH 6 §HAR
TE T

20. I8l d® URT 25 Sl U4 25 Td & Sooied T U © Uil 9 IqIfdr § IS Seeld 181
fopar 2 6 S9a WaT ¥ g O & 91 fhd Fgfaa <1 w01 8 31d: oRT 25 Ta & UIfdem ar
TET BT B URT 25 SN @ Socigd & GF H I T hel © (b U9 b Aafed s AifRd
HETCHT T He e ARV ATMS DI HRIG IG@T A1 U] Irdl - Bl Seoid Fel fbar g & 9 g
g R e O T &1 9 ATl & ARl gad gu aei ATl & FEhHl o | 39 aAl & IWd H
H g9 frpd R g & ardl oR1 25 ST & Socigd &I AWl Rig &) # s %hd ©| urefi o
IRSAT G T T IH b T H A AET § Seoig fFA @ W oo ® 6
I WA HFEEN T | aRsdr g 9 B SUeT T8l B Fohdl & |

21. IEN DI AP & A TAT S AT H Il gRT W A1ed bl Iad ARAT T
fawelyor & R W § 39 e R g b I g8 g o1 ¥ 3% 2 fb ygwes sth
JefleTd, PRI SIHER, dIBFR FSAoHM, dIBFR gRT SHGR &1 AHIS e I &1 soeHd
Ql, SIeT SReR Bl HiRgH AR faid 101213 & gRI AP A el ST <graf=d vd
IR 2 | Al GEgaR A1 Sy U &7 AR el ¥ | Al o simyadrer g€ @
AIDHT WIRST B AN & | UAIE IGIAR TR fham SIrar |

TRA groey, WorRNA Sifeary

T feeeht, 21 Raw=r, 2017
WL, 2911, 3TN foamg stfuf=m, 1947 (1947 1 14) 1 91 17 % TR0 S5 TR, efiern,
2T U Y, SR 3R S HUUR & Yeedd & Gag (ANl SR STH HHeN @ db, oy ° ke
SAreifirer foeme & H=ia TR SEifis SR T 58 =R, SR % g6 (Hd "6 75/2014) 1 YRR
FHTA T, S F=T TR I 01.12.2017 I JIed g <M1

[H. T&-40012/34/2014-3TE3TR () ]
REERSIMIMSEREENED

New Delhi, the 21st December, 2017

S.0. 2911.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (I.D. No. 75/2014) of the Central Government Industrial Tribunal-cum-
Labour Court, Jaipur as shown in Annexure, in the industrial dispute between the employers in relation to the
Superintendent, Head Post Office, Bikaner and their workmen, which was received by the Central Government on
01.12.2017.

[No. L-40012/34/2014-1IR (DU)]
RAJENDRA JOSHI, Dy. Director

gey
Bald WRHR AN AMTHIOT UG 5749 =A1Terd, STAYR
AL SL3MEEl. yaxvT 9. 75 /2014
R Urvsy, YorRiA DRI

BT |. L-40012/34/2014-IR (DU) fe=i® 30/09/2014
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Shri Kishan Kumar Srimali S/o Sh. Daulat Ram,
R/o Infront of Nathhusar Gate,

Chunne Bhatte ke samne,

Distt. Bikaner - 334001 (Rajasthan)

v/s

The Superintendent,

Head Post Office,

Bikaner Division,

Dist. Bikaner — 334001 (Rajasthan)

oreff & RSB A : £ . €. agda— gl

el & wWe FEAM T — Usdlde
I gdIc :

fasiies = 23.10. 2017

1. DT WER gRI 3Menfia faarg i am 1947 & 9RT 10 SUERT 1 QWU (F) & 3r=<id

fasti 30/09/2014 & smeer | UNT fdare @& MR W I8 Y&l I gg GRed 7|
B AR §RT UG fdare fefaq & —

“HIT UG STh D, PRI SIHER, bR fSdIoM, dBFR BT ofTd HHBR S0
fhee HAR STl g3 S QolaR™, SIdh Held dl ARG AT faid 26.03.2012
QIR 9q1€ A AH F A1 S =rafyd vd =T 27 afk T8 @ sHer faa
3T U T AfABRY 82

2. il @ ved fgfed fadie 17.03.2010 @1 umdiTor & RreEqrel ure difha # gra ke
ARCR & Ug WR gs oAl e forg fawrfia simesr w4ie gdl 347 f&H1® 17.03.2010 SIRY T rn
Sifeh wreif &1 S e @I Ul T8 &1 S |

3. UeEfl @1 SR Adha ofF I BHRAT, UL A HRAT, ASRSET HRAT AMMS o7 S wrefl agat
TE T W FHRaT A7 | w1 H g AR Aqd A=dye & 2w B 120 /— v ufafed
B TR W AT BT A ARAS QWIS BT o |

4. SurdRTOT 5yt @1 f3AI® 862010 BT fGAT B BRUI B Iy U H WA IR AT
T grefl §RT g8 S W Blg HROT TEl garar A7 | uredi FaEfad & 918 dR dR S(uriiTer |
erdT R8T de |a1 H YA NI Bl e dHRar R8T df AWIRror 7 g urefl I f&=e 18.10.
2010 P! Fad d FRIFV FIST g4, 28 URe 3y, dibrR H S1h Feld & U R g
EUl

5. syrefirer, il | ufdfes oo € @ Surer B ofd o | ureil 1 SuRerfer sTon jfoTReR H
ol @1 ST 1 | el BT BRI arer W fore it gioided e &, Fger § Rifthaed
g ufafle ST o7 o T o oIS Udgfa &1 S 2 | el &1 999 w150 /— Ui @1 &
A U oAl 4 U A Sl 17 A far Sirar o |

6. 3uredt 7 ureft @ far foell ®RYT & fedie 26.3.2012 @1 QUSR 91 HIRgH IS gRI
JarEad B faar| urell @I WaMfdd BT By BRI el g 1| Uil & JaEfad & 99y
JuTITor & 31 wieff & Ug b7 Hrd fAEHE o S Snme A 2|

7. ueft 9 Sureifvr & qud de REET WMed g W O faHTe 18.10.2010 W 2632012 I
AR HR fHar & dJor faAd 26312 @I qUeR qIg WO -« #HiRkgd araer I wreii &l
Jargad ax fear qer weft gRT U8 O W @R SR 98 qarar| 39 ueR weft @ Jargfad
3Ty g argferd 21 el eumefrer & Rl # Haas dar @) FReORar 9 WA g amil |fed
TETA BF & ARBR 3 |
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8. m@ﬁa%«mgum%wq JAUTATTOT & el Ureff | BT 3 UHT Sl qUP HIGT,
TRITER, AdIH, A8, o IUrRAM, Wﬂwwﬁaﬁ?ﬁwﬁam?}ﬁwmﬁﬁaﬁ
AIHfdT & a8 T Al T HAR, TS ==, Alfgd e, a9 Sifre anfe &1 fFrgfe
amﬁéﬁﬂmeﬁaﬁaﬁ%mﬁﬁﬁﬁmnm|wwmaﬁaﬁ?ﬁrgﬁﬂﬁaaﬁﬁﬁél
grefl @1 FAEfA & 98 AR AR ¥ YA B UR G Pl e wreil dRar I8 wRe
STUTRARTOT AT STRET < B |

9. e B VAW & Yd AU 4 U HIE BT ANCH FAT I el fadr AR 7 & ureff
S PHGRI B ARG FAl IR &I 3R T & T & 99 S BRI S (ol G3AISI BT Y
forar | 59 R sl Asley F urell @ Jar wEifg & qd e fare sfafm & eremas
YTgETT &RT 25 U%, 25 Sil, 25 Ud UdH 999 77 9 78 &1 UTaT el @& o, gafery uredt @
HATfIT 31y T fId © oI R 6y 9 A 7|

10. Rl =1 IOl & SfA Hargfdd & qd faUd U 99 H R 240 faF 9 if¥e B
fpar 2| uredt senfirs R & T wmelt dvem= e Menfiie v & qor urefl g ammeff
BT T HAOIGR HIfed BT Y&T ¥ |

11, fauer &1 yFTaell R UM a1 | IR ¥ 9 & qrage fquet &1 a)e o urefl &
Foi B [Aog DIs Sard 81 UG a1 AT | deiaR 9 UG BRI & BRYT [&1h 6.4.17 Bl
fquer & favg vHUeld BRIATEl BT 3fael uIikd fdHar 1 |

12, I & DI WRE A BT AU (ST Fed B w0 H UK fBAT AT SR 9T
Qle FHI (BT AT | AT el B RS UAGel! WR Bl AWE I e el IR © |

13, H9 IrE & fage Ul &7 ueuel 989 gl 9 UAhell $ GRS Addidh [haT |

14, N & fag= ufafSfr ¥ 989 @1 € 5 SHe7 teaT 989 I8 ® & faer & ®oF &
FAT H AT BT qUL—uF W DI T 2 FobT [quet B TRE W Blg @usA Tl 2 M Il
@1 IRt TWHR BF AR 8 o ard A1fyd Sy UM & §FeR 2 |

15. Seold & & ardl uer F1fd STA UM &1 EheR qd BT ¥ 94 98 ATRIST Bl HAT
Rig &% H 9hel 8| YA dle UHUell 8l 3far QM1 Yell &l Jadls & d1e uikd 8, Id
T # wfadr & BUF B RIg BT BT AR A W & B g1 afaer & b & oanedd H
BIS ARG Fed el UK & I8 a2d [fdare | Il 3 JRier H§ a8 @er © 6 g
3fTeer fadi® 17.03.2010 BT 2 3R A Ay BT 970 URE ARER & U W (U YT qarll 8
W] I8 A bel © b W FYfe seer 81 faar 1, 39 UBR Yoldi e & AR WR g
URE AR @ U8 R A & ®om & wlia & & fog @1 siferdg w781 8 i
Il & B B Yfe B b |

16. [T 8.6.2010 BT Ul Bl F7d URE AR @ UYa W WAMEd $HR Ud faA1dh 18.10.2010
DI TP D & UG W YT Hal H USAIUT HR & g H A urefl 7 BIg Ay |ned
TE UK AT & 71 39 910 &I Dls Sooid (AT 2 fd 3 8.6.2010 B Fargf amaer foRkad
wu H fear ar o a1 Hikad ST o |

17, Qadfad @1 Al a6 26.3.12 & &b Yd U bolvsx ¥ H 240 39 BRI &R & T
A o urelt F IO strar 99 I W GHEd By SfWed T8l URgd fhar 21 gl 81 Ual
wR et 9 e daq 9l & S ailRsifie M @1 Seow fRaT ' wwReg uiReAE & A
A R I a8aR Bl Blg Uil 81 Ugd @1 € | fquer o1 waArdell W srguierfa &
Rerfar # =l uer @1 ReER) 39 fdg R SUQ 96 OIR © fb 98 s/died Ud [avaa-iig yordiy
Td Aifges wed § Ul ARST B bud bl g B S AL fhar w21 Arl 4 dad
IUI-—TF YA fHar ® S A1y & wH @ gRIghd A 2| [ar 9Aifd & Ay @& e qd
2401%?[cfHHdNEWfrMda§awa$rwﬁﬁwﬁa%aﬁaﬁﬁ1ﬁmﬁw&aaﬁmﬁaw
U] & R H A" Hdted AATEd q 2010 Gdied ST, 1236, SRINGCR, [hIRIS
e fSAoH....... atdieedl gam™ Mawrs Aereiwg @rger.. g, 4 Mo & uwR 14 |
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JaeTRA T 8, " The burden of proof is on the respondent to show that he had worked for
240 days in preceding twelve months prior to his alleged retrenchment. The law on this issue
appears to be now well settled. This court in the case of R.M. Yellatty v. Assistant Executive
Engineer (2006) 1 SCC 106 : (2005 AIR SCW 6103), has observed:

However, Applying general principles and on reading the aforesaid judgments, we find that
this Court, has repeatedly taken the view that the burden of proof is on the claimant to show that he
had worked for 240 days in a given year. This burden is discharged only upon the workman
stepping up in the witness box. This burden is discharged upon the workman adducing cogent
evidence, both oral and documentary. .......ccc... "

A Hdied RIS gRT Jad ger d ol M1 fafy yaven ¥ g8 W § & Il @
BT ANE UG AiRgd e F Y= HUF BT Alfad w1 & off il gRr =&} foar T
=

18. ORI 25 Uh &1 Soote g Het &l MR ff I/l v W & 8 71 |ied &l 7 WR B
FIEY Ud A IUI-—9F ¥ I8 g & AFT O AhdT © 39 I H Range forest v/s. S.T.
Hadimani (2002) 3 SCC U 25 H A Haled <A §RT & T FaRefT Seold+ld § Sl
fraq § ~— para 16........ "In our opinion the Tribunal was not right in placing the onus on the
management without first determining on the basis of cogent evidence that the respondent had
worked for more than 240 days in the year preceding his termination. It was the case of the
claimant that he had so worked but this claim was denied by the appellant. It was then for the
claimant to lead evidence to show that he had in fact worked for 240 days in the year preceding his
termination. Filing of an affidavit is only his own statement in his favour and that cannot be
regarded as sufficient evidence for any court or tribunal to come to the conclusion that a workman
had, in fact, worked for 240 days in a year. No proof of receipt of salary or wages for 240 days or
order or record of appointment or engagement for this period was produced by the workman. On
this ground alone, the award is liable to be set aside."

19.  Urefl 9 Ryarg wug—uF & U HUF & FHAT H By UoRH AT HUIND Hed T8l UK
frar 2| o # 9 ey R € P unell gt 25 U Sieife faare s & Sootew o
TR deal o Rig T80 &R 9ol & T9a uRUMa®y ORT 25 U6 &I Y UH &l ghaR
SRR

Td ORI 25 TF & Soaitd & G H W AR HETRIT B AH Bl Sl
87 UB 2 5 Il @ G H IAA BITH HHARI SN 3H UBT Sel, dud HIeTon
PRRA T2 AR IH Harad o a1 T T IFH! FAHAT B SR S TR BAR, 40
afe g fpd T g wredl @l Far ¥ Ao o &1 sraer fquer gRr wEl faar wan
IR I R U BAS SRl &1 MY srerar Jamfad & are T dHaral o Fgfad &
g @l g T80 fhar a1 & 4S9 Fgfea | wwfhd aig srew a1 gfeaus uwgd faan
T8 |

21. ITEN DI AP & A TAT S AT H Il gRT W A1ed bl Iad ARAT T
fageyor @ MR R H 39 o W) € & I a8 Rig & ¥ owd © &6 ya=ed I
JefleTh, Y SIPHER, ANbR SIS, NBFR gRT <P BHbR 01 fberd HAR ATl g 2
QOTcRTH, ST Hedd bl AIgdh QY I fa7ih 26.03.2012 & IUER d1q | Ad A fabref
ST =ITAferd Ud =i Jel 8 | A agaR A1fed STAy U &l ey 8l 7 | aren s

e GAR #AHTel @1 el @RS &1 Sl 8 | gare degar uikd fHar S & |

22.  Uare & ufaferl d=ig WReR @1 Nenfire fJare sfafram 1947 & arT 17 (1) & er=ia
gaprerref UG @ S|

WA qrvey, Weri= Sifeery
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=+ feeett, 21 @R, 2017
H1A. 2912, 3fEfies faag sifuf@m, 1947 (1947 1 14) &1 €W 17 & SO0 H st THR, Ao
Tervaferemem, Aee TR, HOTHE ST HHEAM % YEUdd & Gag AR R ST wEeR % s, ey | e
Sieifirr foaare § S TR SAefier s td om =, SR & gEe (FeY §EE 07/2010) 1 YRR
Tl ®, S B TR B 13.12.2017 1 W g A1l

[H. TA-42012/107/2009- 3R (EH) ]
RS ERS NI MSEREENED

New Delhi, the 21st December, 2017

S.0. 2912.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (I.D. No. 07/2010) of the Central Government Industrial Tribunal-cum-
Labour Court, Bangalore as shown in Annexure, in the industrial dispute between the employers in relation to the
Manipal University, Madhava Nagar, Manipal and their workman, which was received by the Central Government on
13.12.2017.

[No. L-42012/107/2009-1R (DU)]
RAJENDRA JOSHI, Dy. Director
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIUBNAL-CUM-LABOUR COURT,
BANGALORE

DATED : 14" November, 2017
PRESENT : Shri V. S. RAVI, Presiding Officer
C.R. No. 07/2010

I Party II Party

Sh. Ravindera Nayak, The Registrar,

S/o Shri Sundar Nayak, Manipal University,
‘Anugraha’, Moodu Sagri, Madhav Nagar,
Kunjibettu, Udupi, Manipal — 576104.
Dakshina Kannada Dist.

Represented by its Registrar
Advocate for I Party : Advocate for II Party :
Mr. K.B. Arasa Ms. Latha C.S. Holla
AWARD

1. The Central Government vide Order No.L-42012/107/2009-IR(DU) dated 28.01.2010 in exercise of the powers
conferred by Clause (d) of Sub-Section (1) and Sub-Section2(A) of Section 10 of Industrial Dispute act, 1947 has made
this reference for adjudication with following Schedule :

SCHEDULE

“Whether the action of the management of Welcom Group Graduate School of Hotel Administration in
termination the services of their workman Shri Ravindera Nayak w.e.f 23.06.2006 is legal and justified?
If not, What relief the workman is entitled to?”

2. The I Party has prayed in the claim statement as follows:-
a) That an Award may be passed holding the dismissal unlawful and unjustifiable.

b) That the II Party Employers may be directed to re-employ the I Party workman in the place in which he
had been in employment before dismissal and pay the wages due to him from the date of suspension to
the date of re-employment with all consequential benefits available under the rules and

c) pay the cost of conducting this case to the I Party.
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3. However, a Joint memo filed by both the parties, dated 12-09-2017. It is clearly stated that both the parties have
amicably settled the above dispute and made a Memorandum of Settlement under section 18(1) and section 2(p) of the
Industrial Disputes Act, 1947. In view of the settlement between the parties, the I party herein does not press for any
and further reliefs in the above case. Therefore, it is prayed that, the Court may be pleased to conclude the proceedings
and dispose of the case as settled between the parties out of the Court. The said joint memo is filed and signed by
counsel and parties of both sides and the settlement is in order. Hence, the same is recorded and the joint memo filed by
the parties dated 12-09-2017 is to be treated as part and parcel of the award for better and proper understanding of the
settlement arrived at, in between the parties. Consequently the present central reference is disposed, as settled in
between the parties, out of, court as per the request made in the joint memo dated 12-09-2017. Hence, the award is
passed accordingly, for the above mentioned reasons.

AWARD

The present central reference is disposed, as settled in between the parties, out of, court as per the request made
in the joint memo dated 12-09-2017.

(Dictated, transcribed, corrected and signed by me on 14" November, 2017)

V. S. RAVI, Presiding Officer

T feeedt, 21 fR@wr, 2017
WA, 2913, 3MEfies faar stfuf@m, 1947 (1947 &1 14) &1 €W 17 & STE0T § Hsia TR, A0
farvafeere™, e TR, G SR HEER & Yo & oy S 3R ST HHel & dE, ey o e
Sieifirr foaare § S TR el e td om =, SR @ gEe (Fed §eE 17/2011) 1 YRR
Tl €, S HT TR A 13.12.2017 1 U gIAT A1

[H. T&-42012/259/2010-3TESR (SF) ]
Teig S, 39 v

New Delhi, the 21st December, 2017

S.0. 2913.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (I.D. No. 17/2011) of the Central Government Industrial Tribunal-cum-
Labour Court, Bangalore as shown in Annexure, in the industrial dispute between the employers in relation to the
Manipal University, Madhava Nagar, Manipal and their workman, which was received by the Central Government on
13.12.2017.

[No. L-42012/259/2010-IR (DU)]
RAJENDRA JOSHI, Dy. Director
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIUBNAL-CUM-LABOUR COURT,
BANGALORE

DATED : 14" November, 2017
PRESENT : Shri V. S. RAVI, Presiding Officer
C.R. No. 17/2011

I Party II Party

The General Secretary, The Registrar,
Manipal University Mazoor Union (R), Manipal University,
C/o B.M.S. Office, Felix Pai Bazaar, Madhav Nagar,
Mangalore -575001 Manipal — 576104.
Advocate for I Party : Advocate for II Party :

Mr. K.B. Arasa Mr. K.S. Bhat
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AWARD

1. The Central Government vide Order No.L-42012/259/2010-IR(DU) dated 11.05.2011 in exercise of the powers
conferred by Clause (d) of Sub-Section (1) and Sub-Section2(A) of Section 10 of Industrial Dispute act, 1947 has made
this reference for adjudication with following Schedule :

SCHEDULE

“Whether the action of the Management of Manipal University, in dismissing Shri H.K. Narasimha who
was engaged in House Keeping work, from services w.e.f 09.02.2009 is legal and justified? What relief the
workman is entitled to?”

2. The I Party has prayed in the claim statement as follows:-

To set aside the dismissal order issued to Mr. Narasimha H K w.e.f 09.02.2009 and thereafter to reinstate him in
his original post with continuity of service, full back wages and all other consequential benefits in the interest of
Justice, Equity and Fair-play.

3. However, a Joint memo filed by both the parties, dated 12-09-2017. It is clearly stated that both the parties have
amicably settled the above dispute and made a Memorandum of Settlement under section 18(1) and section 2(p) of the
Industrial Disputes Act, 1947. In view of the settlement between the parties, the I party herein does not press for any
and further reliefs in the above case. Therefore, it is prayed that, the Court may be pleased to conclude the proceedings
and dispose of the case as settled between the parties out of the Court. The said joint memo is filed and signed by
counsel and parties of both sides and the settlement is in order. Hence, the same is recorded and the joint memo filed by
the parties dated 12-09-2017 is to be treated as part and parcel of the award for better and proper understanding of the
settlement arrived at, in between the parties. Consequently the present central reference is disposed, as settled in
between the parties, out of, court as per the request made in the joint memo dated 12-09-2017. Hence, the award is
passed accordingly, for the above mentioned reasons.

AWARD

The present central reference is disposed, as settled in between the parties, out of, court as per the request made
in the joint memo dated 12-09-2017.

(Dictated, transcribed, corrected and signed by me on 14" November, 2017)

V. S. RAVI, Presiding Officer

% feeett, 21 @R, 2017
H1. 2914, 3fENfies faag sifuf@m, 1947 (1947 1 14) 1 €W 17 & SO0 § s THR, Aot
Torvafermem, @ee TR, AOTHE 36 HHEAM ® YEdd & Gag Al R ST wEeR @ s, ey | e
Sienfirr foaare § S TR Sefier st td om =, SR gEe (HeY §EE 43/2011) 1 UHIRE
FHTA T, S FT TR I 13.12.2017 I 9red g <)

[ TA-42012/22/2011-3TE3TR () ]
TSI SR, 39 FRwes

New Delhi, the 21st December, 2017

S.0. 2914.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (I.D. No. 43/2011) of the Central Government Industrial Tribunal-cum-
Labour Court, Bangalore as shown in Annexure, in the industrial dispute between the employers in relation to the
Manipal University, Madhava Nagar, Manipal and their workman, which was received by the Central Government on
13.12.2017.

[No. L-42012/22/2011-1IR (DU)]
RAJENDRA JOSHI, Dy. Director



[ 9 I-E0E 3(ii)] qRA 1 TSI : g 30, 2017/919 9, 1939 10007

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIUBNAL-CUM-LABOUR COURT,
BANGALORE

DATED : 14" November, 2017
PRESENT : Shri V. S. RAVI, Presiding Officer
C.R. No. 43/2011

I Party II Party

Sh. Y. Panduranga Shettigar, Manipal University,
S/o Veerappa Shettigar, Madhav Nagar,
R/at Yekkar, Near Perumude Church, Manipal — 576104.

Perumde, Bajpe,
Mangalore-574509

Represented by its Registrar
Advocate for I Party : Advocate for II Party :
Mr. K.B. Arasa Ms. Latha C.S. Holla
AWARD

1. The Central Government vide Order No.L-42012/22/2011-IR(DU) dated 13.10.2011 in exercise of the powers
conferred by Clause (d) of Sub-Section (1) and Sub-Section2(A) of Section 10 of Industrial Dispute act, 1947 has made
this reference for adjudication with following Schedule :

SCHEDULE

“Whether Shri Y. Panduranga Shettigar, ex-employee of Manipal University, is justified in demanding
payment of retrenchment compensation as provided under section 25F or 25N upon his compulsory
retirement from service by the management of Manipal University, Manipal? What relief the workman
is entitled to?”

2. The I Party has prayed in the claim statement as follows:-

After notice to the II Party the Tribunal may be pleased to direct the II Party to compute and pay to the I Party
such terminal benefits including leave benefit and retrenchment compensation as also salary for the period the I Party
has been under suspension prior to the termination of his services, as this Tribunal may deem fit and just.

3. However, a Joint memo filed by both the parties, dated 12-09-2017. It is clearly stated that both the parties have
amicably settled the above dispute and made a Memorandum of Settlement under section 18(1) and section 2(p) of the
Industrial Disputes Act, 1947. In view of the settlement between the parties, the I party herein does not press for any
and further reliefs in the above case. Therefore, it is prayed that, the Court may be pleased to conclude the proceedings
and dispose of the case as settled between the parties out of the Court. The said joint memo is filed and signed by
counsel and parties of both sides and the settlement is in order. Hence, the same is recorded and the joint memo filed by
the parties dated 12-09-2017 is to be treated as part and parcel of the award for better and proper understanding of the
settlement arrived at, in between the parties. Consequently the present central reference is disposed, as settled in
between the parties, out of, court as per the request made in the joint memo dated 12-09-2017. Hence, the award is
passed accordingly, for the above mentioned reasons.

AWARD

The present central reference is disposed, as settled in between the parties, out of, court as per the request made
in the joint memo dated 12-09-2017.

(Dictated, transcribed, corrected and signed by me on 140 November, 2017)

V. S. RAVI, Presiding Officer

T faeet, 21 femw, 2017

WA, 2915, 3MEfies o atfuftms, 1947 (1947 1 14) 1 G117 & O § g TR TIRER,
TS feg gfaffel, IR T8 ST FHER & YeEaT & Hag RIS SR 3R RHER % o, sey | e
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SArefirer foame o S=ia WHR Sl iU T o8 =ed, SR & g=e (e @ 32/2016) 1 FHR
FHTA T, S FT TR I 08.12.2017 I JIed g <11

[H. TA-42012/77/2016-3TE3TR () ]
TSI SR, 39 R

New Delhi, the 21st December, 2017

S.0. 2915.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (I.D. No. 32/2016) of the Central Government Industrial Tribunal-cum-
Labour Court, Kanpur as shown in Annexure, in the industrial dispute between the employers in relation to the

Registrar, Banaras Hindu University, Varanasi and their workman, which was received by the Central Government on
08.12.2017.

[No. L-42012/77/2016-1IR (DU)]
RAJENDRA JOSHI, Dy. Director
ANNEXURE

BEFORE SRI SHUBHENDRA KUMAR, HJS, PRESIDING OFFICER, CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT/LOK ADALAT, KANPUR

Industrial Dispute No. 32 of 2016
Between-

Md. Sayed S/o MD. Wabhid,
Vill- Shujabad kasauri, Mo & Po- Parao,
Varanasi(U.P.)-221002

Vs

The Registrar,
Banaras Hindu University,
Varanasi (U.P.)-221002

AWARD

1. Central Government, Mol, vide notification no.L.-42012/77/2016-IR (DU) dated 15.07.2016, has referred the
following dispute for adjudication to this tribunal.

2. Whether the action of the management of BHU, Varanasi in terminating the service of casual worker Mohd.
Sayeed on dated 01.08.2010 is legal & justified? If not what relief the concerned alleged workman Mohd. Sayeed is
entitled?

3. In the instant case a reference was referred to Central Government Industrial Tribunal cum Labor Court,
Kanpur, whereupon notice to the claimant was issued under registered post by CGIT Kanpur for filing his claim in the
case.

4. On 07.07.2017, when the case was taken up neither the worker turned up nor filed his claim statement despite
availing of sufficient opportunities. Therefore, it appears that the worker is not interested in prosecuting his claim
before this tribunal. As such having no option left with the tribunal except to give an award in the case against the
worker for want of pleadings and proof.

5. For the reasons given above, award is passed against the worker holding that the worker is not entitled to any
relief pursuant to the present reference order for want of pleadings and proof.

6. Reference is answered accordingly against the worker.
SHUBHENDRA KUMAR, Presiding Officer
= feeeft, 21 femww, 2017

HLIA., 2916, AEfieh foarg aifaf@m, 1947 (1947 1 14) ®1 9 17 & SO0 § H=19 THR Jaleih,
W@t M, 7-TR FIF Biqee], HHER To 576 HHAM & Yaedd & Goag sl SN 39 Hushil & o,
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ey | ffée sfeEifies foo & s @R i Afmo @ o8 =EeE, SRR & gEe (Fed gen
40/2014) 1 ThIYTA hLd B, S H=id TR i 08.12.2017 1 WIed g7 o1

[H. TA-42012/40/2013-3TE3TR (SH) ]
TSI SR, 39 FRwes

New Delhi, the 21st December, 2017

S.0. 2916.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (I.D. No. 40/2014) of the Central Government Industrial Tribunal-cum-
Labour Court, Kanpur as shown in Annexure, in the industrial dispute between the employers in relation to the
Manager, CSD Canteen, 7-Air Force Hospital, Kanpur and their workman, which was received by the Central
Government on 08.12.2017.

[No. L-42012/40/2013-1R (DU)]
RAJENDRA JOSHI, Dy. Director
ANNEXURE

BEFORE SRI SHUBHENDRA KUMAR, HJS, PRESIDING OFFICER, CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT/LOK ADALAT, KANPUR

Industrial Dispute No. 40 of 2014
Between-

Shri Ram Pratap Singh

S/o Late Chandra Pal Singh
B-39, Chander Nagar,
Kanpur(U.P)-208004

Vs

The Manager,

CSD Canteen, 7-Air Force Hospital
Nathu Singh Road, Cantt.

Kanpur (U.P)-208004

AWARD

1. Central Government, Mol, vide notification No. L-42012/40/2013-IR (DU) dated 18-03-2014, has referred the
following dispute for adjudication to this tribunal.

2. “Whether the action of the management of CSD canteen, Kanpur over the matter of termination of Shri Ram
Pratap from Services is legal and justified? If not, what relief the workman is entitled to?”

3. In the instant case a reference was referred to Central Government Industrial Tribunal cum Labor Court,
Kanpur, whereupon notice to the claimant was issued under registered post by CGIT Kanpur for filing his claim in the
case.

4. Worker Ram Pratap Singh has filed claim statement with the facts that he was appointed in m/s CSD canteen 7-
Air Force hospital on 09-03-2007 as labour and had served for more than 240 days. He could not appear on duty from
01-08-12 to 10-08-12 due to illness. After recovery he came to join his duties on 11-08-12 with medical certificate. He
was not allowed to join. He sent representations but was not taken on duties without any domestic enquiry or notice his
services was terminated.

5. Opposite parties filed w/s with the facts that worker Ram Pratap Singh was an employee of Unit Run Canteen
(URC) and he was not employee of CSD. It is also alleged that units are run by private ventures and their employees
are not common employees. It was also alleged that worker remain absent for long time and he was issued show-cause
notice but he did not come for duties nor sent any leave application. The applicant was served final notice on 15-10-12
but applicant did not join and therefore the management of URC keeping long the absence of applicant without any
valid reasons as per rules terminated his services w.e.f 10-12-12.

6. Worker has filed rejoinder.

7. Both the parties have filed photocopies of documents.
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8. I have heard A.R. for management and none appeared on behalf of worker to submit arguments.

9. It appears from perusal of record that neither workman nor management has given any oral evidence. Both the
parties have filed photocopies of documents which are not proved by oral evidence of parties. Photocopy of document
cannot be read unless they are proved by cogent oral evidence. Therefore in this case as parties have failed to prove
photocopy of documents nor have produced any oral evidence and initially the burden to prove lies on worker which he
utterly failed. Therefore tribunal is of the view that worker has failed to prove his case for want of proof and as such. It
can be held that worker has failed to prove that action of management of CSD canteen in terminating his services is not
legal and justified.

10.  The reference is decided accordingly against worker.

SHUBHENDRA KUMAR, Presiding Officer

¢ feeeft, 21 femwr, 2017

WA, 2917 3MEfies faae efuf@m, 1947 (1947 &1 14) &1 97 17 & SFERO d H=E WHR
TS Ye, T fHed S fafies, A 3R 3 U6 S huar & Yauas & Hag sl 3R S Hushrl &
ate, erdy o fiée sl foar o S=ia WHr siEfies Afuso @ 99 =EeE, SRR ® 96 (§ed gem
39/2013) I YT HIA B, S b= GLHN 1 20.11.2017 i II<d 3T M1

[ TA-42012/12/2013-3TE3TR () ]
TSI SR, 39 v

New Delhi, the 21st December, 2017

S.0. 2917.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (I.D. No. 39/2013) of the Central Government Industrial Tribunal-cum-
Labour Court, Kanpur as shown in Annexure, in the industrial dispute between the employers in relation to the General
Manager, Elgin Mills Co. Ltd., Kanpur & others and their workman, which was received by the Central Government on
20.11.2017.

[No. L-42012/12/2013-IR (DU)]
RAJENDRA JOSHI, Dy. Director
ANNEXURE

BEFORE SRI SHUBHENDRA KUMAR, HJS, PRESIDING OFFICER, CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT/LOK ADALAT, KANPUR

Industrial Dispute No. 39 of 2013
Between-

Shri Ram Kripal,

S/0 Late Ayodhya Prasad,

C/O Shri Asit kumar Singh, General Secretary,
Hind Mazdoor Sabha, C-338, Barra-6,

Kanpur (U.P.)-208027

Vs

1. The General Manager,
The Elgin Mills Co. Ltd.,
Mill No. 2, Cooperganj,
Kanpur (U.P.)-

2. The General Manager,
British India Corporation Ltd.,
Parwati Bagla Road, Civil Lines,
Kanpur (U.P.)-208001
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AWARD

1. Central Government, Mol, vide notification No.L-42012/12/2013-IR (DU) dated 24-05-2013, has referred the
following dispute for adjudication to this tribunal.

2. “Whether the action of the management of the Elgin Mills Company Ltd., Kanpur, A Unit of British India
Corporation Ltd., Kanpur in terminating the services of Shri Ram Kripal, S/o Late Ayodhya Prasad workman w.e.f.
01.03.2001 by way of his premature retirement is just & legal? What relief the workman concerned is entitled to?”

3. In the instant case a reference was referred to Central Government Industrial Tribunal cum Labor Court,
Kanpur, whereupon notice to the claimant was issued under registered post by CGIT Kanpur for filing his claim in the
case.

4. Worker Ram Kripal has filed his claim statement stating that he was appointed as sepoy in 1978 in M/s the Elgin
Mill company Ltd., Kanpur in watch & ward department and had deposited his educational and caste certificate
wherein his date of birth was mentioned as 4-04-1949. During his service period he got injured on 23-03-1998 in an
accident. A report was sent to state Employees Insurance Corporation on form 16 wherein his age was mentioned as 50
years and he was superannuated on 01-03-2001 illegally and it was requested that order passed by management for
superannuating him on 1-03-2001 be declared illegal and he be reinstated and be paid back wages.

5. Management has filed his reply refuting the claim of worker and it is alleged that this claim is filed after 13
years of his superannuation. It is further alleged that it is pertinent to mention that Elgin Mills Company Limited,
Kanpur has been winded up by the orders of Hon’ble High Court, Allahabad and ordered to appoint Official Liquidator
vide order dated 25-10-2010 and entire assets and properties are in the custody and control of the Official Liquidator.
Under 446 of the Company’s Act when a winding up order has been made or the Official Liquidator has been
appointed as Provisional Liquidator, no suit or other legal proceedings shall be commenced or if pending on the date of
winding up order, shall be proceeded with against the company, except by leave of the Hon’ble High Court. In view of
the above, this Hon’ble Tribunal has no jurisdiction to pass any order against the company in the above case, without
leave of the Company Judge of Hon’ble High Court, Allahabad. Thereafter worker has filed rejoinder in which nothing
new has been added.

6. Management during pendency of this dispute has moved application 13/1 wherein it is alleged that as the
company has been winded up and liquidator has been appointed by orders of Hon’ble High Court this jurisdiction of
the tribunal is ceased and this case cannot proceed after appointment of official liquidator Management has also filed 5
documents through list 12/1. Worker has filed his objection 14/1 denying the fact alleged by management in
application.

7. I have heard parties’ representative and perused the record.

8. Management has filed copy of order dated 25-10-10 passed Hon’ble High Court in company petition no.
24/2009 M/s Kotak Mahindra Bank Ltd. V/s M/s Elgin Company Ltd. which is paper no 12/7. A perusal of order
reveals that Hon’ble High Court has passed order for winding up the Elgin Ltd. Company and appointment of official
Liquidator.

9. In this connection it is also important to point out that this industrial dispute has been registered on reference
issued by Central Government on 24.05.13 that is much after the order passed by Hon’ble High Court for winding up
the company and appointment of official liquidator. This fact is not denied by worker therefore it appears to be
admitted to the worker.

10.  Section 446(1) states that when a winding up order has been made or the or the Official Liquidator has been
appointed as provisional liquidator, no suit or other legal proceeding shall be commenced, or if pending at the date of
the winding up order, shall be proceeded with, against the company, except by leave of the Court and subject to such
terms as the Court may impose.

11.  As discussed above this dispute is referred much after the order of Hon’ble High Court for winding up of
company and appointment of official liquidator. Therefore this dispute/case cannot be proceeded in view of provisions
mentioned above under section 446(1) of company act.

12.  As such this tribunal is not competent to decide this dispute and pass any award.
13.  Reference is answered accordingly.

SHUBHENDRA KUMAR, Presiding Officer
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¢ feeeft, 21 femwr, 2017

I3, 2918 3MENfiTh foare sifufem, 1947 (1947 1 14) &1 &R 17 & IR0 § FH<19 TWHK [ TR
el weeren, TEUATH, 9ol 3R 3 T S% huai & Yauas & Hag FEisehl 3R 379 HHa & are, e
o fafée sfEifier faae o =9 SR SEifies AfH T6 90 <o, aees & d=e (Hd §&1 120/2004) &
TSI Tl €, S FT TRR HI 01.12.2017 1 WISt g 1|

[H. TE-40012/83/2004-3TESR (1) ]
Se L 5
New Delhi, the 21st December, 2017

S.0. 2918.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (I.D. No. 120/2004) of the Central Government Industrial Tribunal-cum-
Labour Court, Lucknow as shown in the Annexure, in the industrial dispute between the employers in relation to the
Telecom District Manager, BSNL, Bahraich & other and their workmen, which was received by the Central
Government on 01.12.2017.

[No. L-40012/83/2004-IR (DU)]

RAJENDRA JOSHI, Dy. Director
ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, LUCKNOW
PRESENT : Rakesh Kumar, Presiding Officer
LD. No. 120/2004
Ref.No. L-40012/83/2004-IR(DU) dated 29.10.2004
BETWEEN

Sri. Avneendra Tewari S/o Sri V.B.Tewari
R/o Mohalla Satti Kunwan,Civil Lines
Bahraich

AND

The Telecom District Manager
Telecom Deptt. BSNL
Bahraich

The Chief General Manager, Telecommunication
East, Lucknow/The Principal General Manager
Pee Kay Bhawan

Lucknow

AWARD

1 By order No. L-40012/83/2004-IR(DU) dated 29.10.2004 the Central Government in the Ministry of Labour,
New Delhi in exercise of powers conferred by clause (d) of sub section (1) and sub section (2A) of Section 10 of the
Industrial Disputes Act, 1947 (14 of 1947) referred this industrial dispute between Sri Avneendra Tewari S/o Sri V.B.
Tewari and the Chief General Manager,Telecommunication/ Principal General Manager/Telecom District Manager,
Lucknow/Bahraich for adjudication.

2. The reference under adjudication is:

“WHETHER THE ACTION OF THE MANAGEMENT OF BSNL, BAHRAICH IN TERMINATING
THE SERVICES OF SH. AVINDER TEWARI S/O SRI V.B.TEWARI, DAILY WAGER W.E.F.
30.09.2001 IS LEGAL AND JUSTIFIED? IF NOT, TO WHAT RELIEF THE WORKMAN IS
ENTITLED TO?”

3. As per the claim statement A1-2 the workman has stated in brief while being unemployed and in search of job,
the petitioner contacted opposite party no.l and the applicant was offered the job of Generator Operator in the
Telephone Exchange, Mihirpurwa, Bahraich on daily wages, since he has obtained certificate from Industrial Training
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Insititute, Bahraich in Electrical Trade. It has been asserted that the petitioner joined his duties on 01.09.2000 and has
worked continuously till 30.09.2001 without break with due satisfaction of his superiors, there was no complaint
against him. Monthly payment details has been given in para 4 of the claim statement. It has further been alleged that
the services of the petitioner were abruptly terminated on 30.09.2001 by opposite party no.1 through an oral order and
without any notice, chargesheet, compensation etc, provisions of Section 25F of the I.D. Act. were violated by the
management.

4. The petitioner has emphasized that opposite party no.l informed that his services were terminated with the
directions of the opposite party no.2 & 3 although opposite party no.1 sent information to opposite party no.2 vide letter
dated 05.10.2001 that the application workman had worked continuously for more than 240 days in a calander year. No
prior notice and compensation was paid to him, several other persons junior to him were retained by the management.
Provisions of Section 25H and 25G of the I.D. Act have been allegedly violated by the management. With the aforesaid
pleadings request has been made for reinstatement of the workman alongwith continuity in service and full back wages
etc.

5. Several documents have been filed as per list W-5 by the workman.

6. The management has filed written statement A2-13, alongwith separate application for condonation of delay.
The opposite party while denying the allegations leveled in the claim statement has submitted that opposite party no.1
had no authority or power to engage any person in any capacity nor casual/temporary or daily rated/contract or short
term basis. The management has got its Service Rules and Recruitment Rules, appointments are made strictly in
accordance with these Rules. It has been stressed in the written statement that the applicant was never engaged in any
capacity therefore the question of his alleged termination does not arise. The so called list of documents filed alongwith
claim statement have been alleged by the opposite party as false and fictitious. No provision of I.D. Act has ever been
violated by the management. Request has been made to reject the claim statement and to adjudicate the matter in favour
of the respondent/opposite party.

7. The workman while strongly denying the counter allegation leveled in the written statement, has filed rejoinder
A1-16 reiterating the pleas taken earlier in the claim statement. The names of other persons allegedly regularized by the
management have been given in the rejoinder. Another list of documents C-17 enclosed by bunch documents has been
filed by the workman. The management has filed certain documents as per list C-31.

8. The workman has filed his affidavit A1-32, as evidence and has been thoroughly cross examined on behalf of
the management. Further the workman has filed documents as per list C-38/2 and C-39.

9. The management has filed affidavit of Sri Ram Charan, Divisional Engineer (HQ) as A2-36. He has been cross
examined on behalf of the workman. Certain documents have been annexed alonwith his affidavit.

10.  As per list M-54 and M-56 management has again filed photo copies of some documents, and document as per
M-55.

11.  Further an affidavit was filed as W-57. He has been cross examined on behalf of the management. An order
passed by the CAT in O.A. 292/04 has been filed by the workman. Sri Dukhanti Prasad has been adduced by the
workman as evidence. He has been cross- examined on behalf of the management but cross examination could not be
concluded.

12.  During the proceedings of the case, none has appeared in the court on behalf of the management to advance the
arguments although several notices through registered post were sent to the management.

13.  Arguments of Learned AR of the workman have been heard at length. Record has been scanned thoroughly.

14.  Learned AR for the workman has asserted that the petitioner was employed as Generator Operator in the
Telephone Exchange, as he had obtained a valid certificate from ITI, Bahraich in Electrical Trade. It has been
emphasized that he has been working continuously from 1.09.2000 to 30.09.2000 but suddenly his services were
terminated by Opposite Party No.1 without assigning any reason and giving any notice, charge sheet, compensation etc.
The management while strongly refuting the facts of the claim statement, submits that opposite party no.1 did not have
any authority or power to engage any person in any capacity, neither on casual basis nor on daily rated/contract, short
term basis. All appointments are made in accordance with the departmental Rules and Recruitment Rules.

15.  The workman Sri Avneendra Tewari in his affidavit W-57 has specifically stated the period for which he had
worked in the department, and he has also mentioned that letter for regularization of casual labours was sent by SDE to
the TDM. Copy of an order dated 09.12.2009, passed by the CAT, Lucknow in OA No. 292/04 has also been filed by
the workman.
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16.  On behalf of the management Sri Ram Charan, Divisional Engineer HQ filed an affidavit A-36. Regarding
sanction of staff in various Telephone Exchange and availability of the staff in the said 13 Telephone Exchange,
questions have been asked from him on behalf of the workman. The sum dis-allowed by the Accounts Section, has
been put in the cross examination with Sri Ram Charan. So called irregular activities conducted by Sri Dukhanti
Prasad, the then SDE have been mentioned by the management witness Sri Ram Prasad but have not been duly
corroborated by any authentic evidence. Moreover the then SDE Sri D.Prasad has been adduced in evidence by the
workman, as W-64. Sri D.Prasad has stated on oath that the then Divisional Engineer Sri U.N. Agarwal has asked to
employ Sri Aveenendra Tewari and thereafter the workman has worked w.e.f. 01.09.2000 to 30.09.2001 and payment
has been made through voucher ACG-17. The relevant documents no.54 etc. have been admitted by the witness. The
duties performed by the workman have been mentioned in the statement on page no.4. Sri D.Prasad has asserted that a
letter was sent to TDM by him for the confirmation of the workman. On page no.6 the witness Sri D.Prasad has replied
to a question regarding regularization, and has elaborated that 16 employees were regularized. On page no.7 in the
cross examination Sri D.Prasad has stated that the amount of Rs.18698/- was allowed while the remaining Rs.15302
was dis-allowed. The proceedings regarding recovery from him have been challenged before the CAT, Lucknow and
the same are pending there. He has also submitted that there was no departmental enquiry, neither any charge sheet was
submitted.

17.  Proxmity of Sri D.Prasad with the workman or any relationship/affinity etc. has not been brought on record by
the management. In such circumstances the evidence on oath by Sri D.Prasad can not be disbelieved or brushed aside.
The duties performed by the workman were purely official in nature, he was not a personal servant of any
SDE/DET/DTM etc. All the details regarding payment made to the workman have been mentioned in para 4 of the
claim statement and further in his affidavit, which clearly reflects that he has worked for more than 240 days in a
calander year.

18. It may be quite pertinent to mention here that since 18.03.2014, none has been appearing in the court on behalf
of the management. Several notices have been sent to the management through registered post yet none turned up
before this Court. However on 18.02.2015, AR for OP appeared in the court, and he was informed the next date of
hearing for argument. Again the management refrained itself from further proceeding with the case. Again in the
interest of justice, notice through registered post was issued. It has also been pointed out on behalf of the workman that
several other casual labourers have been regularized by the management but his services were illegally terminated.

19.  After having heard the intellect arguments advanced on behalf of the workman, on perusal of the record
available before the court, it is inferred that the aforesaid termination order dated 30.09.2001 can not be treated as legal
or justified. The petitioner workman Sri Aveneendra Tewari is genuinely entitled for his reinstatement and to get 50%
of the back wages. He is also entitled for his regularization, taking into account the fact that similar other casual labours
have earlier been regularized by the management. The management is directed to reinstate the workman and to ensure
the payment of dues to him, within 10 weeks from the date of notification of the award, failing which the petitioner
shall also be entitled to get interest @ 6% per annum from the management.

20. Award as above.
LUCKNOW
30.10. 2017
RAKESH KUMAR, Presiding Officer
T feeedt, 21 feawr, 2017
HLAT. 2919, 3TEfiTs foare afuf@m, 1947 (1947 1 14) &1 G 17 & RO H SHd TWHR, &
TS Ye, THATITE, GaE Td 378 HHaN 3N 3 & Waeds & Hag Faisehl 3R 39 waer & o, ogee o
e siiifier foae ® w=ia TR SEifin sifuso @ sm =mEeE 9. 10, a8 & vue (e 9 T 81/1999) i
WRTTYT Sl €, S 9 TR ol 30.11.2017 1 W g3 |
[¥. TA-40011/1/1999-3T3TR (SR ]
REEASINICERECH Y
New Delhi, the 21st December, 2017

S.0. 2919.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (I.D. No. 81/1999) of the Central Government Industrial Tribunal-cum-
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Labour Court No. II, Mumbai as shown in the Annexure, in the industrial dispute between the employers in relation to
the Chief General Manager, MTNL, Mumbai and their workman & Others, which was received by the Central
Government on 30.11.2017.

[No. L-40011/1/1999-1R (DU)]
RAJENDRA JOSHI, Dy. Director
ANNEXURE
BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL NO. 2, MUMBAI
PRESENT : M.V. DESHPANDE, Presiding Officer
REFERENCE NO.CGIT-2/81 of 1999
EMPLOYERS IN RELATION TO THE MANAGEMENT OF
MAHANAGAR TELEPHONE NIGAM LTD.

The Chief General Manager,
Mahanagar Telephone Nigam Ltd.,
Telephone House,

Prabhadevi,

Mumbai — 400 028.

AND
THEIR WORKMEN

The General Secretary,

Bombay Telephone Canteen Emp. Assn.,
C/o. Prabhadevi Telephone Exchange
Canteen, I Floor, Dadar [W],

Mumbai - 400 028.

APPEARANCES :
FOR THE EMPLOYER : Mr. V. Narayanan, Advocate
FOR THE WORKMEN : Mr. M. B. Anchan, Advocate
Mumbai, dated the 4™ September, 2017
AWARD
1. This is reference made by the Central Government in exercise of powers under clause (d) of sub-section (1) and

sub-section (2A) of Section 10 of the Industrial Disputes Act, 1947 vide Government of India, Ministry of Labour &
Employment, New Delhi vide its order No. L-40011/1/99/IR (DU) dated 05.04.1999. The terms of reference given in
the schedule are as follows :

“Whether the action of the Employer, Mahanagar Telephone Nigam Ltd. Chief General Manager, Prabhadevi
Mumbiai in retrenching the services of S/Sh. 1) P.S. Naik, 2) M.T. Masnaik, 3) S.K. Shetty, & 4) S. Kumar
who were working at Vile Parle Telephone Exchange is legal and justified ? If not, to what relief the
workmen are entitled 7%

2. After the receipt of the reference, both the parties were served with the notices. They appeared through their
respective representatives.

3. The General Secretary, Bombay Telephone Canteen Emp. Assn. filed statement of claim Ex.7. Association
pleaded that the concerned workmen were appointed as Bearers on 20.4.83, 1.7.83, 1.7.83 & 21.12.84 respectively in
Vile Parle Telephone Exchange departmental canteen of Mahanagar Telephone Nigam Ltd., Mumbai. Since then they
were continuously working without any break in service and their service records were unblemished, they were
appointed but they were not given any appointment letters. Prior to 1988 there were about 900 employees working in
this Vile Parle Telephone Exchange and the canteen required is of 8 type with 19 canteen employees. However, B-type
canteen was run with only 14 employees. Vile Parle Telephone Exchange was bifurcated in the month of February
1988 and on bifurcation the office of area manager was shifted to Jeevan Seva Extn. Bldg., S.V. Road, Santacruz [W],
Bombay w.e.f. 3.2.1988. When Vile Parle Telephone Exchange was bifurcated, about 30 staff of Vile Parle Telephone
Exchange were transferred to Jeevan Seva Extn. Bldg. Telephone Exchange. Along with 350 staff, 4 concerned
workmen in this reference were also transferred to Jeevan Seva Extn. Bldg. Telephone Exchange departmental canteen,
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a branch of Vile Parle Telephone Exchange departmental canteen. In 1990 canteen management decided to give the
Jeevan Seva Extn. Bldg. Telephone Exchange departmental canteen on contract basis and accordingly the concerned
workmen were transferred to Vile Parle Telephone Exchange departmental canteen from 1.4.1990. Subsequently, they
were retrenched from service w.e.f. 30.9.90 without any notice and without payment of retrenchment compensation.

4. The association pleaded that the management has not followed section 25F of ID Act, 1947 as they were not
paid retrenchment compensation. As such the retrenchment of concerned workmen is illegal, invalid and ab-initio.
They are therefore deemed to be continued in service and entitled to full back wages and continuity of services.

5. The association has also pleaded that the management has reduced the staff of the canteen by retrenching the
services of the concerned workmen for which it has not given notice under section 9A of the I.D. Act, 1947. As such
while retrenching the staff, the provisions of Chapter — V of the I.D. Act, 1947 has been violated and therefore their
retrenchment is illegal.

6. The association also pleaded that there were vacancies of Bearers in Vile Parle Telephone Exchange
departmental canteen when they were retrenched from service. The action of MTNL in giving Jeevan Seva Extn. Bldg.
Telephone Exchange departmental canteen on contract basis is against the provisions of Abolition of contract act. As
such the action of MTNL in retrenching the services of the concerned workmen is invalid, illegal and unjustified. They
are therefore asking for reinstatement in service with full back wages and continuity of service with consequential
benefits such as recommendations of 4" & 5" Pay Commission.

1. MTNL has resisted the claim by filing written statement Ex.10. It is averted that the concerned workmen were
casual employees. They were not given any appointment letter. They were not sponsored through any employment
exchange and no any service rules were applicable to the concerned workmen. It is then contended that Vile Parle
Telephone Exchange departmental canteen was being run and managed by the departmental committee of the Vile
Parle Telephone Exchange and as per the constitution of said canteen committee, Divisional Engineer was Chairman
and Sub-Divisional Engineer was the Secretary and the representatives of the staff members as also the union were
committee members of the same. MTNL is not on the statutory obligations to run and manage the said canteen which
was being run as a welfare major for which the portion of MTNL premises has been allowed to be used for the purpose
of the canteen by departmental canteen committee. The MTNL is only being paying the subsidy to the extent of 70%
of the wages of the employees working as regular employees having appointment order of the Department of Tele-
communication whereas 30% of wages were being paid from the profits earned from the sale of canteen items. MTNL
service rules were applicable to those who are not canteen employees. None of the concerned employees mentioned in
the reference were issued any appointment letter from the Department of Tele-communication and as such neither the
MTNL nor the Department of Tele-communication, New Delhi have or had any control over these employees unlike
other regular workmen. As such there is no employer-employee relationship between the MTNL and the concerned
workmen.

8. It is also a case of the MTNL that prior to 31.8.90 the building in which the Vile Parle Telephone Exchange was
functioning was accommodating the administrative staff of entire zone suburb area from Bandra to Dahisar as the
employees working in the said building at that time were more than 500. The category of the canteen for the said
strength was category-B requiring 14 employees but on account of shifting of administrative office from Vile Parle
building to LIC building at Santacruz about 230 staff members being administrative staff were shifted to LIC building
at Santacruz reducing the strength of the staff working at Vile Parle Telephone Exchange building to below 500.
Because of which category of the said canteen was reduced from category-B which could be run by maximum 14
employees to category-C which could be run by 10 employees. Hence the services of the concerned workmen were
terminated w.e.f. closing hours of 30.9.90 vide termination order dated 31.8.90 on last-cum-first-go basis. As such the
concerned employees working in the canteen do not come under the purview of L.D. Act, 1947.

9. MTNL has denied that section 9A, 25-F, Chapter-V [section — 25 k to 25 u] of I.D. Act, 1947 are applicable to
the present case. It is also denied that LIC building departmental canteen is given on contract basis against the
provisions of Contract Labour Act, 1970. It is prayed that reference be rejected with costs.

10.  The concerned workmen have filed rejoinder Ex.12 contending therein that the issue as regards the
maintainability of the reference has been decided by this tribunal by its award dated 1.4.1996 in Ref. CGIT-2/88/1993
with regard to very same departmental canteen. It is then contended that ALC held conciliation proceedings. Since the
management did not attend the conciliation proceedings, the same ended in failure. But since Government did not refer
the dispute the association has filed writ petition in 1998 and Hon’ble Bombay High Court by its order dated 12.2.99
has directed the Government to refer the dispute to the industrial tribunal. Hence Government referred the dispute vide
order dated 5.4.99. The association therefore submits that the delay is on the part of management and the Government.
As such there is no delay or latches on the part of workmen.
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11. Following issues were framed at Ex.14. I reproduce the issues along with my findings thereon for the reasons
to follow:
Sr. No. Issues Findings
1 Whether the reference suffers from latches ? No
2. Whether the action of the management in No

retrenching the services of the workmen
mentioned in the reference is legal and justified ?

3. If not, what relief the workmen are entitled to ? As per final order

Reasons
Issue No. 1

12.  Learned Counsel for the MTNL submitted that the concerned workmen had taken 5 years for filing WP No.
2154 of 1998 after the alleged failure report made by ALC on 15.12.1993. The failure report was ex-parte. Since it is
made merely on the strength of correspondence produced by the union. In view of that, the submission is that the
reference suffers from un-explained delay and latches and hence the reliefs cannot be awarded in favour of the
workmen.

13.  However, in the context it is necessary to mention that the concerned workmen after submitting failure report
were expecting the Government to refer the dispute to the tribunal. It appears that the Government did not refer the
dispute and therefore the association filed writ petition in 1998 and it is only after the order of Hon’ble Bombay High
Court dated 12.2.99, the Government referred the dispute vide order dated 5.4.99. The association has taken necessary
steps and has raised the dispute by its letter dated 18.9.90 and ALC held conciliation proceedings. Since the
management did not attend the conciliation proceedings, the same ended in failure and on failure of the conciliation the
report was sent to the Government in 1993. Only because the Government did not refer the dispute the association has
to file writ petition in 1998 and thereafter the order came to be passed by Hon’ble Bombay High Court directing the
Government to refer the dispute within two months to the industrial tribunal. In view of this it can be said that the
delay has been explained properly by the association. Infact, there is no delay or latches on the part of concerned
workmen in raising the dispute which they raised by its letter dated 18.9.90. In view of these facts I hold that the
reference does not suffer from latches. This issue is therefore answered accordingly as indicated against it.

Issue Nos. 2 & 3

14. It is the contention of the management that as per the notification dated 11.12.79 and 18.2.82, the departmental
run canteens in the central Government offices were excluded from the definition of the industry under section 2(j) of
I.D. Act and as such the employees working in such canteen do not come under the purview of [.D. Act.

15.  In this respect section 2 (j) of the act defines what is mean by industry. The definition gives meaning of industry
and also includes certain things in the industry. After the case of Bangalore Water Supply & sewerage Board V/S. A.
Rajappa 78 LAB IC 467. The question is to be asked is, not what is industry but it is what is not an industry.

16. It was tried to argue on behalf of the management that as per rule 16 (ii) of Departmental Canteen Rules form in
industrial dispute act vide letter dated 18.2.1982 the canteen which is run departmentally in the Central Government
offices are excluded from the definition of industry. No such rules are produced. On the contrary the Ministry of
Labour & Rehabilitation of India, New Delhi addressed a letter to Shri Sagar Mukherji, M.P. wherein it is observed that
there was question before them whether the Departmental Canteen should be treated as industry or not under the I.D.
Act. After due consideration, they found that unless exception is proved under the I.D. Act canteens will be treated
under the definition of industry under the I.D. Act. If this is so then it has to be accepted that the Government has taken
decision to take these canteens as industry.

17.  The canteen is run for the welfare of the industrial workers. It is a part & parcel of industrial establishments and
therefore is an industry within the meaning of section 2 (j) of the I.D. Act. It has to be said that it is a factory under the
Factories Act.

18.  There was an appeal No. 21 of 1989 in WP No. 3298 of 1998 between Bombay Telephone Canteen Employees
Association V/S. M.C. Venkatraman & Ors. Their Lordship while deciding the matter on the submission made by the
Learned Counsel have observed

“An apprehension was voiced on behalf of the appellant that in case the dispute goes before the competent
Authority under the relevant statute, and objection might be raised on behalf of the respondent authorities
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that since the members of the Association are employed in canteen run departmentally by the respondent
Corporation which is State, the said competent authority would not have jurisdiction to adjudicate the
dispute. We do not see any valid reason for the entertainment of such apprehension nor have any doubt that
even such objection is realized it is bound to meet its pre-destined fate. However, to allay the apprehension,
a statement has been made on behalf of the respondent authorities that no such objection would be taken
before the competent Authority.”

For all these reasons it has to be said that the departmental canteen of MTNL is an industry within the
meaning of section 2 (j) of the I.D. Act.

19.  The next submission of the Learned Counsel for the management is that the concerned workmen are not regular
employees. None of them were issued any appointment letter from the Department of Tele-communication, Govt. of
India, New Delhi and as such there is no employer — employee relationship between MTNL and said 4 workmen.

20. In this respect the evidence has come on record that the concerned workmen were employed somewhere in
1983-84 in Vile Parle Telephone Exchange canteen of MTNL, Mumbai. They were continuously in service till their
retrenchment. It is not a case of the management that they have not worked for 240 days in 12 months. It is affirmed
by the witness of the union that the concerned workmen were doing the job of regular employees. Even it is not in
dispute that when these workmen were retrenched there were other employees employed in the said exchange and they
were taking the benefits of canteen. The management witness admitted that the concerned workmen were working
since 1983 as Bearers. He even admits that there were 500 to 700 workers working at Vile Parle Telephone Exchange
at the time when their services came to be terminated since 30.9.90.

21.  That apart it appears to be the case of management that prior to August 1990, the building which Vile Parle
Telephone Exchange was functioning accommodating the administrative staff of entire Zone suburb area from Bandra
to Dahisar as the employees working in the said building at that time were 500, the category of canteen for the said
strength was Category-B requiring maximum 14 employees but on account of shifting of administrative office from
Vile Parle building to LIC building at Santacruz, about 230 staff members were shifted to LIC building at Santacruz
reducing the strength of the staff working at Vile Parle Telephone Exchange building to below 500 and because of that
category of the said canteen was reduced from Category-B which could be run by maximum 14 employees to
Category-C which could be run by 10 employees and therefore the termination order dated 31.8.1990 was issued on
last-cum-first-go basis i.e. principles underline under section 25-G of the I.D. Act, 1947.

22.  In this respect the evidence that has come on record is to the effect that there were about 900 employees working
in Vile Parle Telephone Exchange and canteen required is of A-type with 19 employees. Even the management
witness has admitted in his cross-examination that there were about 900 workers working in MTNL, Vile Parle
Telephone Exchange. He even admits that at Vile Parle Telephone Exchange it is A-type canteen since for 900
employees, A-type canteen is required. He admits that for running A-type canteen staff of 19 is required. He even
admits that in 1988 there was bifurcation and the office of Area Manager was shifted to Jeevan Seva Extn. Bldg., S.V.
Road, Santacruz [W], Bombay. He admits that 350 employees were transferred from Vile Parle Telephone Exchange
to Jeevan Seva Extn. Bldg., S.V. Road, Santacruz [W], Bombay. He pleaded ignorance to the effect that these 4
concerned employees were also transferred to Santacruz. But in view of these admissions given by this witness of the
management [Ex.39] it can be said that the management had to maintain the canteen of A-type having minimum 19
employees. However, there were 14 employees and on 3.2.1988 out of these employees employer shifted 350
employees to new office at Jeevan Seva Extn. Bldg., S.V. Road, Santacruz [W], Bombay. At the same time these
concerned workmen were shifted to the said canteen and they worked till their services came to be retrenched. Their
retrenchment was on the ground that the departmental canteen at Vile Parle which was of C-type was converted into D-
type but while doing this conversion there should have been record to show that the particular employees were working
on that exchange and it was necessary to convert the canteen in the particular category. No such record is there and
therefore action of the management in respect of change in the category of the canteen cannot be said to be justified.

23.  According to the union, the concerned workers were not given 3 months notice when they were retrenched as
contemplated under section 29 N of the LD. Act. Chapter - V-B of the I.D. Act deals with several provisions for
retrenchment and closure of certain establishments. It is clear from section 25 N of the act that when there are more
than 100 employees then while effecting the retrenchment, 3 months notice has to be given. The prior permission from
the appropriate Government is required to be taken before such retrenchment. No such permission is taken in this
particular matter. Even the management witness has pleaded ignorance in respect of issuing of notice under section 9-
A of I.D. Act to the concerned workmen. He also pleaded ignorance in respect of permission to be obtained from the
Government to retrench canteen employees. If no such permission is taken then it can be said that the concerned
workmen were not even paid retrenchment compensation as contemplated under section 25-F of the I.D. Act. It is well
settled law that the provisions for retrenchment are mandatory, non-compliance of the provisions declares the action
invalid and void ab-initio. As this is done, it has to be said that retrenchment of concerned workmen is void.
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24.  As seen earlier, it is clear that for a particular number of employees there should be particular number of
employees in the canteen. The canteen at Vile Parle Telephone Exchange should have been A-type. Even when the
status of the canteen was changed from C-type to B-type at Vile Parle Telephone Exchange, the management has not
issued 21 days notice to the workmen as required by the I.D. Act. If the service condition is changed by converting the
canteen from C-type to D-type without giving any notice as contemplated under the act then this conversion itself is
illegal and not justified.

25.  Learned Counsel for the concerned workmen submitted that when the services of the concerned workmen were
terminated there were number of vacancies of the Bearers in the various departmental canteens and those vacancies
were there at the time when the services of the concerned workmen were terminated. If that is so then the action of the
management in terminating the services of the concerned workmen on the basis that the concerned workmen were
surplus after conversion of C-type canteen into D-type canteen is also illegal.

26.  Considering all these facts I find that the action of management in retrenching the services of the concerned
workmen is illegal and unjustified. The issue No.2 therefore answered in negative.

27.  Now it has come on record that the concerned workman namely Shri M.T. Masnaik is dead and his legal heirs
have been brought on record. In view of that legal heirs of the deceased workman will be entitled to benefits which he
would receive by his reinstatement in service.

28.  In view of my findings to the above issues, I pass the following order.
ORDER

1. Action of the management of Mahanagar Telephone Nigam Ltd. in retrenching S/Sh. 1) P.S. Naik,
2) M.T. Masnaik, 3) S.K. Shetty, & 4) S. Kumar w.e.f. 30.09.1990 without applying the provisions of
LD. Act, 1947 in the guise of reducing the status of departmental canteen from Type-C to Type-D is in
violation of section 9A of 1.D. Act, 1947 is not just, legal and proper.

2. Management is directed to reinstate the concerned workmen in service.

3. Management is directed to treat them in continuity in service and pay full back wages within the 3
months from today.

4. No order as to costs.

Date: 04.09.2017
M. V. DESHPANDE, Presiding Officer

¢ feeeft, 21 fmwr, 2017

WA, 2920, 3AENfTs foarg arfuf@m, 1947 (1947 1 14) &1 &R 17 & RO H S TR, FRww
Tk @ Y, U1 Td I AR % Faudd % Hog el o) Sk wHRRl % s, sy | e sfenfien
foame o =i TR i Aol Us W e |, 1, ¥FarS & gEe (Hed WEA 32/2014, 33/2014, 48/2014,
50/2014, 51/2014, 52/2014, 53/2014, 55/2014, 60/2014, 61/2014, 62/2014, 63/2014) ! IV HL &, S H=A
YR 1 22.11.2017 1 YT 3T I

[ €. Te1-40012/05/2014-3TE3R (<19),
T, TA-40012/04/2014-3TER (E19),
T, TA-40012/09/2014-3TER (E19),
T, TA-40012/11/2014-3TER (E19),
. TA-40012/13/2014-3T81R (1),
. TA-40012/15/2014-3T8R (1),
T, TA-40012/16/2014-3TER (E19),
T, TA-40012/19/2014-3TER (E19),
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T, TA-40012/14/2014-3TER (E17),
T, TA-40012/12/2014-3TER (1),
T. TA-40012/18/2014-3TER (E17),
T, TA-40012/20/2014-3TE3R (E19) ]

iz wieft, 39 fAerR

New Delhi, the 21st December, 2017

S.0. 2920.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (I.D. No. 32/2014, 33/2014, 48/2014, 50/2014, 51/2014, 52/2014, 53/2014,
55/2014, 60/2014, 61/2014, 62/2014, 63/2014) of the Central Government Industrial Tribunal-cum-Labour Court No. I,
Dhanbad as shown in the Annexure, in the industrial dispute between the employers in relation to the Management of
Director Postal Accounts, Patna and their workman, which was received by the Central Government on 22.11.2017.

[No. L-40012/05/2014-IR (DU),
No. L-40012/04/2014-IR (DU),
No. L-40012/09/2014-IR (DU),
No. L-40012/11/2014-IR (DU),
No. L-40012/13/2014-IR (DU),
No. L-40012/15/2014-IR (DU),
No. L-40012/16/2014-IR (DU),
No. L-40012/19/2014-IR (DU),
No. L-40012/14/2014-IR (DU),
No. L-40012/12/2014-IR (DU),
No. L-40012/18/2014-IR (DU),
No. L-40012/20/2014-IR (DU)]
RAJENDRA JOSHI, Dy. Director
ANNEXURE
BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL NO.1, DHANBAD

In the matter of reference U/S 10 (1)(d) (2A) of .D.Act, 1947

Reference No. 32/2014, 33/2014, 48/2014, 50/2014, 51/2014,

52/2014, 53/2014, 55/2014, 60/2014, 61/2014, 62/2014 & 63/2014

Employers in relation to the management of Director Postal Accounts, Patna
And
Their workmen

Present : Shri R.K. Saran, Presiding Officer

Appearance :
For the Employers : Shri M.M. Khan, Advocate
For the workman : Shri D.K. Verma, Advocate

Industry :- Postal

Dated :- 15/11/2017
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AWARD
Referance . 32/2014

By order No. L- 40012 /05/2014/IR (DU) dated 12/03/2014, the Central Government in the Ministry of Labour
has in exercise of the power conferred by clause (d) of sub-section (1) and sub-section (2A) of section 10 of the
Industrial Disputes Act, 1947 referred the following dispute for adjudication to this Tribunal :

SCHEDULE

“Whether the action of Management of Director postal Accounts Patna to terminate the service of
Sri Madan Thakur workman when he demanded for regularization is valid ? If not, what relief the
workman is entitled for?”

REFERENCE No. 33/2014

By order No. L- 40012 /04/2014/IR (DU) dated 11/12-03-2014, the Central Government in the Ministry of
Labour in exercise of the power conferred by clause (d) of sub-section (1) and sub-section (2A) of section 10 of the
Industrial Disputes Act, 1947 referred the following dispute for adjudication to this Tribunal :

SCHEDULE

“Whether the action of Management of Director postal Accounts Patna to terminate the service of
Sri Manoj Kumar Ram workman when he demanded for regularization is valid ? If not, what relief
the workman is entitled for?”

REFERENCE No. 48/2014

By order No. L- 40012 /09/2014/IR (DU) dated 05.05.2014, the Central Government in the Ministry of Labour
in exercise of the power conferred by clause (d) of sub-section (1) and sub-section (2A) of section 10 of the Industrial
Disputes Act , 1947 referred the following dispute for adjudication to this Tribunal :

SCHEDULE

“Whether the action of Management of Director postal Accounts Patna to terminate the service w.e.f.
07.06.2013 of Sri Amitesh Kumar workman when he demanded for regularization is valid ? If not,
what relief the workman is entitled for?”

REFERENCE No. 50/2014

By order No. L- 40012 /11/2014/IR (DU) dated 12.05.2014, the Central Government in the Ministry of Labour
in exercise of the power conferred by clause (d) of sub-section ( 1) and sub-section ( 2A) of section 10 of the Industrial
Disputes Act , 1947 referred the following dispute for adjudication to this Tribunal :

SCHEDULE

“Whether the action of Management of Director postal Accounts Patna to terminate the service w.e.f.
07.06.2013 of Sri Dashrath Kumar Verma workman when he demanded for regularization is valid ?
If not, what relief the workman is entitled for?”

REFERENCE No. 51/2014

By order No. L- 40012 /13/2014/IR (DU) dated 12.05.2014, the Central Government in the Ministry of Labour
in exercise of the power conferred by clause (d) of sub-section (1) and sub-section (2A) of section 10 of the Industrial
Disputes Act , 1947 referred the following dispute for adjudication to this Tribunal :

SCHEDULE

“Whether the action of Management of Director postal Accounts Patna to terminate the service of
Sri Sudama Prasad workman when he demanded for regularization is valid ? If not, what relief the
workman is entitled for?”

REFERENCE No. 52/2014

By order No. L- 40012 /15/2014/IR (DU) dated 05.05.2014, the Central Government in the Ministry of
Labour in exercise of the power conferred by clause (d) of sub-section (1) and sub-section (2A) of section 10 of the
Industrial Disputes Act, 1947 referred the following dispute for adjudication to this Tribunal :
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SCHEDULE

“Whether the action of Management of Director postal Accounts Patna to terminate w.e.f 07.06.2013
the service of Sri Arbind Kumar Rajak workman when he demanded for regularization is valid ? If
not, what relief the workman is entitled for?”

REFERENCE No. 53/2014

By order No. L- 40012 /16/2014/IR (DU) dated 05.05.2014, the Central Government in the Ministry of Labour
in exercise of the power conferred by clause (d) of sub-section (1) and sub-section (2A) of section 10 of the Industrial
Disputes Act , 1947 referred the following dispute for adjudication to this Tribunal :

SCHEDULE

“Whether the action of Management of Director Postal Accounts Patna to terminate the service of
Sri Ashok Kumar workman when he demanded for regularization is valid ? If not, what relief the
workman is entitled for?”

REFERENCE No. 55/2014

By order No. L- 40012 /19/2014/IR (DU) dated 08.05.2014, the Central Government in the Ministry of Labour
in exercise of the power conferred by clause (d) of sub-section (1) and sub-section (2A) of section 10 of the Industrial
Disputes Act , 1947 referred the following dispute for adjudication to this Tribunal :

SCHEDULE

“Whether the action of Management of Director Postal Accounts Patna to terminate the service of
Sri Tarun Kumar workman when he demanded for regularization is valid ? If not, what relief the
workman is entitled for?”

REFERENCE No. 60/2014

By order No. L- 40012 /14/2014/IR (DU) dated 26.05.2014, the Central Government in the Ministry of Labour
in exercise of the power conferred by clause (d) of sub-section (1) and sub-section (2A) of section 10 of the Industrial
Disputes Act , 1947 referred the following dispute for adjudication to this Tribunal :

SCHEDULE

“Whether the action of Management of Director Postal Accounts Patna to terminate the service w.e.f.
07.06.2013 of Sri Pankaj Kumar workman when he demanded for regularization is valid ? If not, what
relief the workman is entitled for?”

REFERENCE No. 61/2014

By order No. L- 40012 /12/2014/IR (DU) dated 26.05.2014, the Central Government in the Ministry of Labour
in exercise of the power conferred by clause (d) of sub-section (1) and sub-section (2A) of section 10 of the Industrial
Disputes Act , 1947 referred the following dispute for adjudication to this Tribunal :

SCHEDULE

“Whether the action of Management of Director postal Accounts Patna to terminate the service w.e.f
07.06.2013 of Sri Karan Kumar workman when he demanded for regularization is valid ? If not, what
relief the workman is entitled for?”

REFERENCE No. 62/2014

By order No. L- 40012 /18/2014/IR (DU) dated 26.05.2014, the Central Government in the Ministry of Labour
in exercise of the power conferred by clause (d) of sub-section (1) and sub-section (2A) of section 10 of the Industrial
Disputes Act , 1947 referred the following dispute for adjudication to this Tribunal :

SCHEDULE

“Whether the action of Management of Director postal Accounts Patna to terminate the service of Sri
Mirtyunjay Kumar workman when he demanded for regularization is valid ? If not, what relief the
workman is entitled for?”

REFERENCE No. 63/2014

By order No. L- 40012 /20/2014/IR (DU) dated 27.05.2014, the Central Government in the Ministry of Labour
in exercise of the power conferred by clause (d) of sub-section (1) and sub-section (2A) of section 10 of the Industrial
Disputes Act , 1947 referred the following dispute for adjudication to this Tribunal :
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SCHEDULE

“Whether the action of Management of Director postal Accounts Patna to terminate the service w.e.f
07.06.2013 of Sri Santosh Kumar workman when he demanded for regularization is valid ? If not,
what relief the workman is entitled for?”’

2. All cases received from the Ministry of Labour in different dates. After receipt of the references , both parties
are noticed. Workman files written statement on different dates, and management also files their written statement.
Thereafter rejoinder and documents filed by both sides. One witness examined from each side. Documents of both side
marked individually in each case.

3. The case of the workmen is that all of the workmen have been working against permanent vacancy as per the
order and direction of the management continuously as such they have put in more then 240 days attendance each
calendar year. They were rendering services and producing goods for the benefits of the management but the
management neither paying them their regular wages and other benefits.

4. It is further submitted by the workmen that they were working as permanent employee against permanent
vacancy till then the management not paying the concerned workman wages and other attendant benefits like other
similarly situated workmen. They repeated insisted for their regularization but management stopped them from duty
without assigning any reasons. Thereafter the workmen represented before the management against the illegal stoppage
from service but the management did not take any positive steps.

5. It is also submitted by the workmen that the termination of the workmen is illegal and retrenchment in utter
violation of the mandatory provision of section 25 F of the Industrial Dispute Act. 1947. Seeing no other alternative
remedy they raised the Industrial Disputes.

6. On the other hand, the case of the management is that the workmen never worked on regular basis in the
establishment . The establishment was taking the services of daily wage workers occasionally as per its requirement.
Such workmen have no right to seek absorption on permanent basis as it amounts to back door entry in the public
employment. They were falsely claimed that they worked for more then 240 days in each calendar year during the last
five years.

7. It is also submitted that due to shortage of staff in Gr. D /MTS cadre, Office of the Director and Accounts
(Postal) Patna engaged mazdoor/labours from market/outside as and when required and they were paid wages as
prescribed rate issued by the labour Deptt. of Bihar Govt. so question of termination of workmen does not arise.

8. It is further submitted by the management that the workmen have never worked as permanent workmen against
permanent vacancy hence the workmen have not been appointed and terminated by the management. Mere hiring of
services, on certain occasion would not give right to raise the dispute for regularization in permanent service,
particularly in this case of public employment.

9. These all reference case are received for decision by this Tribunal, and all 12 cases as mentioned above are
similar nature of case hence all are heard analogously and award be also passed analogously.

10.  Admittedly the workmen concerned were rendering services in postal department long back continuously but as
per new circular the workmen who were rendering service were interviewed and, who could not qualify, are asked by
the management to quit. Admittedly the workmen were daily wager who have no right to be regularized as argued by
the management .

11.  Moreover it is the policy of the Government, that the back door entry in any Govt. job should be stopped, and
this Tribunal is also not in favour of back door entry but the question is the workmen who rendered services for long
time as daily wager if unable to regularized they be not thrown out of employment.

12. On perusal of all records of these cases it is noticed that all workmen received official records and equipments
from higher authority, and received stationeries from the management under postal letter head.

13.  On perusal of Ext. W-1 Series of Ref. No. 50/2014, it is official note signed and approved by many higher
officers. it is noticed that the workman Dashrath Kumar Verma has worked continuously as electrician which is noted
below:-

5 Jan to 30 Jan. 2004 : 18 days
3 Feb. to 27 Feb. 2004 : 17 days
1 March to 31 March 2004 : 19 days

1 April to 30 April 2004 : 17 days
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05 May to 31 May 2004 : 19 days
1 June to 30 June 2004 : 22 days
1 July to 30 July 2004 : 22 days
2 Aug. to 31 Aug. 2004 : 22 days
1 Sept. to 30 Sept. 2004 : 22 days
1 Oct. to 29 Oct. 2004 : 14 days
1 Nov. to 30 Nov. 2004 : 19 days
1 Dec. to 31 Dec. 2004 : 23 days.

Total 234 days

14.  Sri Dashrath Kumar Verma worked as Electrician for 234 days which is approved. It is also noted that he was
also working on Saturday and Sunday on special approval. As per order of Apex court holiday is count as working
days. It means he worked for 240 days. On calculation it is also noted that in 2005 he also worked 210 days. It is also
noticed that six month certificate also issued by Accounts Officer of Postal Department, Patna.

15.  On purusal of cross-examination WW-1 in Ref. 32 of 2014, he says that he is a permanent employee and prior to
that he was also a daily wager, he joined as Chaparasi. The workmen were doing chaparasi work i.e working of giving
water, cleaning table etc.

16.  As per cross-examination of MW-1 in Ref. 32/14 he admitted that “they were daily wager in our department,
and they paid weekly wages and the document relating payment to the workmen is available and I can file if asked.”
As per the satement of the witness of management the workmen files a petition dated 17/05/2016 calling for
documents relating to payment of wages to the workmen but after receiving the petition the same is not filed by the
management. Hence it is felt that the real fact is to supress by the management. From it appears all workmen are
working continuously.

17.  In view of judgement of Supreme Court in AIR 1986 SC 458 American Express Vs workmen of American
Express and as well as RBI Vs Tikka Mazdoor AIR 1986 SC 132 in which ir is stated that all Sunday and paid
holiday shall be taken into Account for calculation of 240 days as provided U/S 25 B of L.D Act.

18.  On purusal of record that It is proved that neither compliance of Section 25 F of the I.LD Act nor they paid any
retrenchment compensation to the workman. Hence it is felt that the worked for 240 days in a year.

19.  In this context the order of Hon’ble Punjab & Haryana High Court, which is reported in 2014 LLR 1210 in
LPA No. 1200/2014 (O&M) it is held that and quoted below

“Termination of services of a workman, who has worked for more than 240 days without making
compliance of section 25 F of 1.D Act is illegal attracting reinstatement with back-wages.”

20.  Considering the facts and circumstances of these case, I hold that Sri Dashrath Kr. Verma be regularized at
once and other all 11 workmen of above mentioned cases be taken into job as daily wager at once to save them from
starvation, they all be taken in job within one month, and when the vacancy arises absorb them since they provided
services.

This is my award.
R. K. SARAN, Presiding Officer
T fieett, 22 fg@=R, 2017
WLIM, 2921, 3Eifieh foam i em, 1947 (1947 &1 14) &1 &R 17 & FFE0T § Sesid WhHR Hod
ffRel Ty HROEE fdfie & yeudd & Hag FrEiss oK S7 #9er & o9, srqsy § ffie sifim
forae & Sia SRR SiEifieh SRy sm = |, 1, SAeR % gee (Hed WE 176/1997) i Wl il §,
S BT TR AT 19.12.2017 T I 3T M|

[E. T-29012/77/1997-3E3R (&F-1) ]
. &. fog, A9 Aty
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New Delhi, the 22nd December, 2017

S.0. 2921.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award of the Central Government Industrial Tribunal-cum-Labour Court No. 1,
Dhanbad (Ref. No. 176 of 1997) as shown in the Annexure, in the industrial dispute between the employers in relation
to the management of M/s. Mineral Exploration Corporation Ltd. and their workmen, which was received by the
Central Government on 19.12.2017.

[No. L-29012/77/1997-1R (C-I)]
M. K. SINGH, Section Officer
ANNEXURE
BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL NO. 1, DHANBAD
In the matter of reference U/S 10 (1) (d) (2A) of LD. Act, 1947
Reference : No. 176/1997

Employer in relation to the management of Mineral Exploration Corporation Ltd.

AND
Their workman
Present : Shri R. K. Saran, Presiding Officer
Appearances:
For the Employers : Shri D.K. Verma, Advocate
For the workman : None
State : Jharkhand Industry : Mineral
Dated- 6/12/2017
AWARD

By Order No. L-29012 /77/1997-IR(M) dated 21/10/1997, the Central Government in the Ministry of Labour
has, in exercise of the powers conferred by clause (d) of sub-section (1) and sub-section (2A) of section 10 of the
Industrial Disputes Act, 1947 referred the following dispute for adjudication to this Tribunal:

SCHEDULE

“Whether the action of the management of Mineral Exploration Corporation Ltd., Ranchi in
terminating services of Shri Arun Kumar Singh is Proper and justified ? If not, to what relief the
concerned workman is entitled to?”

2. After receipt of the reference , both parties are noticed. But appearing for certain dates by the workman, none
appears subsequently. Case remain pending. It is felt that the disputes between the parties have been resolved in the
meantime. Hence No Dispute Award is passed. Communicate.

R. K. SARAN, Presiding Officer
T faeet, 22 femw, 2017

I, 2922, 3fENfitens foamg sifufem, 1947 (1947 &1 14) &1 €1 17 & 0T § H=19 TWHR HEd o,

WHLTA & Yoo & Hag ekl R ST HHeR & o, ogdy A ke oimifies foeae & w=ia @R

HAreiifiter AfeeRtoy/ g =mEed 1. 1, OFaE & gue (Hed ' 170/1999) 1 THIRME Hidl 8, S S=1d TR &1 19.
12.2017 1 9T=l g3 1l

[H. TA-20012/94/1999-TETR (F-1) ]

™. %. fog, ST sifeei

New Delhi, the 22nd December, 2017

S.0. 2922.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award of the Central Government Industrial Tribunal-cum-Labour Court No. 1,
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Dhanbad (Ref. No. 170 of 1999) as shown in the Annexure, in the industrial dispute between the employers in relation
to the management of M/s. BCCL and their workmen, which was received by the Central Government on 19.12.2017.

[No. L-20012/94/1999-1R (C-I)]
M. K. SINGH, Section Officer
ANNEXURE
BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL NO. 1, DHANBAD
In the matter of reference U/S 10 (1) (d) (2A) of I.D. Act, 1947
Reference : No. 170/1999

Employer in relation to the management of Barora Area, M/s. CCL

AND
Their workman
Present : Shri R. K. Saran, Presiding Officer
Appearances:
For the Employers : None
For the workman : None
State : Jharkhand Industry : Coal

Dated- 4/12/2017
AWARD

By Order No. L-20012/94/1999-IR(C-I) dated 14/10/1999, the Central Government in the Ministry of Labour
has, in exercise of the powers conferred by clause (d) of sub-section (1) and sub-section (2A) of section 10 of the
Industrial Disputes Act, 1947 referred the following dispute for adjudication to this Tribunal:

SCHEDULE

“Whether the action of the management in not regularising Shri Jagdish Dusadh as a Security Guard
in Gr. “C” with protection of wages is justified? If not, to what relief the concerned workman is
entitled and from what date?”

2. After receipt of the reference, both parties are noticed. But none appears from either side. Case remains pending.
It is felt that the disputes between the parties have been resolved in the meantime. Hence No Dispute Award is passed.
Communicate.

R. K. SARAN, Presiding Officer
& feeeht, 22 fEw=r, 2017

WA, 2923, 3MENfiTen foame Afufm@m, 1947 (1947 &1 14) 1 90 17 & SO § H1d TWHR Jaqd
foenl fafiee & weuda & Hag FEse ik ST HHeR & o=, ey o fie sieifn faar § =9 @R
ATt SATRTOy/ S e 5. 1, ¥FEIR & T (Hed T 94/1997) i TR il €, S hsT TR B 19,
12.2017 <1 9T 3T 1|

[E. TA-20012/369/1995-3MEAR (F-1) ]

. &. fog, A9 Afwrt

New Delhi, the 22nd December, 2017

S.0. 2923.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award of the Central Government Industrial Tribunal-cum-Labour Court No. 1,
Dhanbad (Ref. No. 94 of 1997) as shown in the Annexure, in the industrial dispute between the employers in relation to
the management of M/s. TISCO Ltd. and their workmen, which was received by the Central Government on
19.12.2017.

[No. L-20012/369/1995-1R (C-I)]
M. K. SINGH, Section Officer
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ANNEXURE
BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL NO. 1, DHANBAD
In the matter of reference U/S 10 (1) (d) (2A) of LD. Act, 1947
Reference : No. 94/1997

Employer in relation to the management of M/s. TISCO Ltd.

AND
Their workman
Present : Shri R. K. Saran, Presiding Officer
Appearances:
For the Employers : Shri D.K. Verma, Advocate
For the workman : None
State : Jharkhand Industry : Coal
Dated- 6/12/2017
AWARD

By Order No. L-20012/369/1995-IR(C-I) dated 01/04/1997 the Central Government in the Ministry of Labour
has, in exercise of the powers conferred by clause (d) of sub-section (1) and sub-section (2A) of section 10 of the
Industrial Disputes Act, 1947 referred the following dispute for adjudication to this Tribunal:

SCHEDULE

¢ (i) Whether the action of the management of M/s. TISCO Ltd. is justified in terminating the services
of Shri Sheo Narayan Turi w.e.f. 26/08/1993? If not, to what relief is the concerned workman entitled?

(ii) whether the demand of the Union for dependent employment of Shri Nirmal Kumar Sarkar,
Dependent son of Sh. S.K. Sarkar from the management of M/s. TISCO is legal and justified ? If so, to
what relief is the concerned workman entitled ?”’

2. After receipt of the reference, both parties are noticed. But appearing for certain dates by the workmen, none
appears subsequently. Case remains pending. It is felt that the disputes between the parties have been resolved in the
meantime. Hence No Dispute Award is passed. Communicate.

R. K. SARAN, Presiding Officer

¢ feeedt, 22 femwr, 2017

I3, 2924, 3MENfiten foamg sifufem, 1947 (1947 &1 14) &1 €1 17 & 0T § H<19 TWhHR HEd =i,
WA TA & qauds & Heag FESE SR STE HURR % oo, oey H e siwifn faar 4 s wen
SAreifiten SIfeeRToy/sm = . 1, 9aR % Tue (Hed W' 92/1996) i YRR idl ©, S hid Wi i 19.
12.2017 <1 ITd 3T 1|

[E. TA-20012/187/1993-3MEAR (F-1) ]

. &. fog, A9 Afwrt

New Delhi, the 22nd December, 2017

S.0. 2924.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award of the Central Government Industrial Tribunal-cum-Labour Court No. 1,
Dhanbad (Ref. No. 92 of 1996) as shown in the Annexure, in the industrial dispute between the employers in relation to
the management of M/s. BCCL and their workmen, which was received by the Central Government on 19.12.2017.

[No. L-20012/187/1993-1R (C-I)]
M. K. SINGH, Section Officer
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ANNEXURE
BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL NO. 1, DHANBAD
In the matter of reference U/S 10 (1) (d) (2A) of LD. Act, 1947
Reference : No. 92/1996

Employer in relation to the management of Block II Area of M/s. BCCL

AND
Their workman
Present : Shri R. K. Saran, Presiding Officer
Appearances:
For the Employers : Shri D.K. Verma, Advocate
For the workman : None
State : Jharkhand Industry : Coal

Dated- 6/12/2017
AWARD

By Order No. L-20012/187/93-IR(C-I) dated 03/10/1996, the Central Government in the Ministry of Labour
has, in exercise of the powers conferred by clause (d) of sub-section (1) and sub-section (2A) of section 10 of the
Industrial Disputes Act, 1947 referred the following dispute for adjudication to this Tribunal:

SCHEDULE

“ Whether the demand by the Union in 1991for promotion of Shri Anil Kumar Sinha as Electrician in
category —V from May 1980, in category-VI from May 1983 and subsequent promotion to Grade C
on the basis of his seniority by the management of Block II Area of M/s. BCCL Nawagarh is legal and
justified? If so, to what relief is the workman entitled?”

2. After receipt of the reference , both parties are noticed. But appearing for certain dates by the workman, none
appears subsequently. Case remain pending. It is felt that the disputes between the parties have been resolved in the
meantime. Hence No Dispute Award is passed. Communicate.

R. K. SARAN, Presiding Officer
T fReeft, 22 fRgmw, 2017

L3, 2925, 3TN foemg eifufem, 1947 (1947 1 14) &1 €1 17 & 0T § Hw19 ThHR TG o,
WHLTA & Yoo & Hoag sl R ST HHeR & o, ogdy A e oimifies foee o #=ia @R
Arenfiter erfeshtoysm =Ime™ |, 1, 6FeE & gEe (Hed HE@A 72/1999) 1 YRR H €, S hEid WhR i
19.12.2017 <1 9T G3T oMl

[E. TA-20012/511/1998-3TE3R (1) ]

. &. fog, A9 Afwrt

New Delhi, the 22nd December, 2017

S.0. 2925.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award of the Central Government Industrial Tribunal-cum-Labour Court No. 1,
Dhanbad (Ref. No. 72 of 1999) as shown in the Annexure, in the industrial dispute between the employers in relation to
the management of M/s. BCCL and their workmen, which was received by the Central Government on 19.12.2017.

[No. L-20012/511/1998-IR (C-I)]
M. K. SINGH, Section Officer
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ANNEXURE
BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL NO. 1, DHANBAD
In the matter of reference U/S 10 (1) (d) (2A) of LD. Act, 1947
Reference : No. 72/1999

Employer in relation to the management of Govindpur Area of M/s. BCCL

AND
Their workman
Present : Shri R. K. Saran, Presiding Officer
Appearances:
For the Employers : Shri D.K. Verma, Advocate
For the workman : None
State : Jharkhand Industry : Coal

Dated- 5/12/2017
AWARD

By Order No. L-20012/511/1998-IR(C-I) dated 29/04/1999 the Central Government in the Ministry of Labour
has, in exercise of the powers conferred by clause (d) of sub-section (1) and sub-section (2A) of section 10 of the
Industrial Disputes Act, 1947 referred the following dispute for adjudication to this Tribunal:

SCHEDULE

“Whether the action of the management of BCCL in not protecting wages of Sri Bodho Mahato at the
time of regularisation in category-IV is legal and justified? If not, what relief the workman concerned
is entitled to?”

2. After receipt of the reference, both parties are noticed. But appearing for certain dates by the workman, none
appears subsequently. Case remains pending. It is felt that the disputes between the parties have been resolved in the
meantime. Hence No Dispute Award is passed. Communicate.

R. K. SARAN, Presiding Officer

T faeet, 22 femw, 2017

WL, 2926, 3TN foamg Afuf=m, 1947 (1947 1 14) &1 € 17 & S0 § < TR T9d o
% eedd % g el iR Sk wHeR & odw, ey W ke oiwife faar # w=iw wer sifs
SATIHTOY S| A A 1, YR % U (GeH "' 66/2014) I UHIRMG HI ©, S HET TWHER F 19.12.2017
T YT g2 °f|

[E. TA-20012/44/2014-3E3R (F-1) ]
™. %. fog, ST sifee

New Delhi, the 22nd December, 2017

S.0. 2926.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award of the Central Government Industrial Tribunal-cum-Labour Court No. 1,
Dhanbad (Ref. No. 66 of 2014) as shown in the Annexure, in the industrial dispute between the employers in relation to
the management of M/s. SAIL and their workmen, which was received by the Central Government on 19.12.2017.

[No. L-20012/44/2014-1R (C-D)]
M. K. SINGH, Section Officer
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ANNEXURE
BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL NO. 1, DHANBAD
In the matter of reference U/S 10 (1) (d) (2A) of LD. Act, 1947
Reference No. 66/2014

Employer in relation to the management of Jitpur Colliery of M/s. SAIL

AND
Their workman
Present : Shri R. K. Saran, Presiding Officer
Appearances:
For the Employers : Shri D.K. Verma, Advocate
For the workman : Shri B.B.Pandey, Advocate

Industry : Coal
Dated- 5/12/2017
AWARD

By order No. L- 20012/44/2014/IR (C-I) dated 04/06/2014, the Central Government in the Ministry of Labour
has in exercise of the power conferred by clause (d) of sub-section ( 1) and sub-section ( 2A) of section 10 of the
Industrial Disputes Act, 1947 referred the following dispute for adjudication to this Tribunal :

SCHEDULE

“Whether the action of Management of Jitpur Colliery of SAIL in stopping the House Rent
Allowance in respect of S/Shri Maheshwar Das and Chandrika Ram from July 2012 is fair and
justified ? To what relief the concerned workmen are entitled to ?”’

2. The case is received from Ministry of Labour on 17.06.2014. The workman files written statement on
20.04.2015 and the management files their written statement on 20.11.2015. Thereafter rejoinder and documents filed
by the parties. One witness examined on behalf of the management and no evidence produced on behalf of the
workman. But documents of workman is marked as W-1 and W-1/1.

3. Short point to be decided in the case as to whether the workmen are entitled to get house rent allowance or not.
The management submitted that house rent allowance are provided but presently the workman are provided with
residential accommodation, hence they are not entitled to house rent allowance . But the workman representative
subtitted that, the quarters provided to them was not as per the entitlement.

4. The management representative submitted , that large number of surplus quarters are laying vacant due to
shortage of staff, and they will provide appropriate quarters after getting regular application from the employee.

5. Hence the applicant are directed to file application for required quarters, so that they will be provided.

6. Therefore , it is ordered, the workman be provided with appropriate quarters by the management , if applied for.
Tribunal decline to grant any house rent allowance to them.

This is my award.
R. K. SARAN, Presiding Officer
T feeeft, 22 fREw=R, 2017
LM, 2927, 3MENfites foamg sifufem, 1947 (1947 &1 14) &1 €1 17 & 0T § H<19 TWHR HEd o,
WA TA & qEudd & Hag FESE SR ST HwURR % oo, oey H i sl faar § s wen
HreiifiTer Aoy s =™ 5. 1, 99 & 9ue (Hed ' 53/2006) i YR HE ©, S HEd G B 19.
12.2017 =1 YT 3T 1|

[E TA-20012/11/2006-TER (FH-1) ]

™. %. fog, S sifeei
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New Delhi, the 22nd December, 2017

S.0. 2927.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award of the Central Government Industrial Tribunal-cum-Labour Court No. 1,
Dhanbad (Ref. No. 53 of 2006) as shown in the Annexure, in the industrial dispute between the employers in relation to
the management of M/s. BCCL and their workmen, which was received by the Central Government on 19.12.2017.

[No. L-20012/11/2006-IR (C-I)]
M. K. SINGH, Section Officer
ANNEXURE
BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL NO. 1, DHANBAD
In the matter of reference U/S 10 (1) (d) (2A) of LD. Act, 1947
Reference : No. 53/2006

Employer in relation to the management of Sijua Area of M/s. BCCL

AND
Their workman
Present : Shri R. K. Saran, Presiding Officer
Appearances:
For the Employers : Shri D.K. Verma, Advocate
For the workman : Shri N.M.Kumar, Advocate

Industry : Coal
Dated- 4/12/2017
AWARD

By order No. L- 20012 /11/2006/IR (C-I) dated 01/06/2006, the Central Government in the Ministry of Labour
has in exercise of the power conferred by clause (d) of sub-section ( 1) and sub-section ( 2A) of section 10 of the
Industrial Disputes Act, 1947 referred the following dispute for adjudication to this Tribunal :

SCHEDULE

“Whether the action of the management of Nichitpur Colliery of M/S BCCL in not providing
employment to Shri Munilal Manjhi, the dependant son of late Chhotu Manjhi is justified? If not, to
what relief is the said dependent son of Late Chhotu Manjhi entitled ?”

2. The case is received from Ministry of Labour on 20.06.2006. The workman files written statement on
01.08.2006. But after long delay the management files their written statement on 02.09.2010. One witness examined on
behalf of the workman but no witness examined on behalf of the management. Documents of the workman marked as
W-1to W-7 but the management has not filed any documents .

3. The case of the workman is that Late Chhotu Manjhi was the deceased workman working in Nichitpur Colliery
of Sijua Area of M/S BCCL and he died on 12.04.1995 in the Central Hospital , Dhanbad in course of his
employment. After death of Late Chhotu Manjhi , smt Surajmuni Devi wife of deceased workman demanded job in
place of her husband as per 9:3:2 of NCWA- V. and after one year the management called for interview. At the time
of interview she stated that she had 19 years old son. Hence the management did not provide employment to her, who
was 50 years old lady when her son is adult. Therefore she was directed to endorse her son for employment and submits
all relevant document.

4. It is further submited that , In compliance with the suggestion given by the management the widow files all
relevant paper before the management for employment to her son Munilal Manjhi. But the management regretted the
same as belated case of 1995.

5. On the other hand the case of the management is that Late Chhotu Manjhi was a permananet workman of
Nichitpur Colliery, who died on 12.04.1995 . Smt Surajmuni Devi claimed herself to be the wife of Late Chhotu
Manjhi had applied for employment on compassionate ground but her application was rejected as to she crossed the
age of 45 years and according to provision of NCWA a female spouse is not entitled for employment if her age is
more than 45 years. Sri Muni lal Manjhi submitted his application dated 24.08.1999 for employment on compassionate
ground in place of his deceased father.



10032 THE GAZETTE OF INDIA : DECEMBER 30, 2017/PAUSHA 9, 1939 [PART II—SEC. 3(ii)]

6. It is further submitted by the management that, his representation was regretted by the competent authority as it
was a belated case.

7. This is the case of dependant employment . The workman applicant filed an application for job . The concerned
workman died on 12.04.1995. Thereafter his wife filed an application for job in place of her deceased husband . Her
claim was regretted as she was more than 45 years and having a major son. After refusal of the application of the
mother’s claim, her son the present application for job on 24.08.1999 i.e. 4 years and odd from the death of his father .

8. On perusal of document filed by the workman, it is noticed that the management took one year time only to
regret the claim of Smt Surajmuni Devi wife of deceased workman and 2 years time taken to regret the claim of his
son Sri Munilal Manjhi. It is also noticed that, the FOC was done by ALC on 23.01.2005 and the reference was
received by the Tribunal on 20.06.2006 by order dated 01.06.2006, it means very much time is taken by all party of this
case. It is also noticed that the name of the applicant also appears in the service excerpt.

9. As per letter dated 13.08.1996 marked as W-3, the management intimated to Smt surajmuni Devi, that her
application for job is regretted, if you agree for monetary compensation, file the papers as early as possible. But in
this case, it is not proved whether monetary compensation was given to the widow of the deceased workman after the
death of her husband . If the same has not been paid to the widow of the deceased workman, his son i be given job
waiving formality .

10.  Considering the facts and circumstances of this case, I hold that the action of the management of Nichitpur
Colliery of M/S BCCL in not providing employment to Shri Munilal Manjhi, the dependant son of late Chhotu Manjhi
is not justified, he be given job waving formality, within 30 days after publication of award, provided his mother has
not received any monetary compensation from management.

This is my award.

R. K. SARAN, Presiding Officer

T faeet, 22 femw, 2017
W3, 2928, 3MENfTeh foarg eiffem, 1947 (1947 1 14) &1 911 17 & TR0 § S TWHR 7Ed o,
WHLTA & Yoo & Hoag ekl R ST HHeN & o, ogdy d e oimifies foee o w=ia @R
Hreiifiter Aoy s =™ 5. 1, 9FaE & 9ue (Hed H'A 43/1997) i YHId Hidl ©, S hesd G B 19.
12.2017 1 9T=l g 1l
[E. THA-20012/423/1994-3TER (F-1) ]
™. %. fog, STgum sifee

New Delhi, the 22nd December, 2017

S.0. 2928.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award of the Central Government Industrial Tribunal-cum-Labour Court No. 1,
Dhanbad (Ref. No. 43 of 1997) as shown in the Annexure, in the industrial dispute between the employers in relation to
the management of M/s. BCCL and their workmen, which was received by the Central Government on 19.12.2017.

[No. L-20012/423/1994-1IR (C-D)]
M. K. SINGH, Section Officer

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL NO. 1, DHANBAD
In the matter of reference U/S 10 (1) (d) (2A) of LD. Act, 1947
Reference : No. 43/1997
Employer in relation to the management of Sijua Area of M/s. BCCL
AND
Their workman
Present : Shri R. K. Saran, Presiding Officer
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Appearances:
For the Employers : None
For the workman : None
State : Jharkhand Industry : Coal
Dated- 6/12/2017
AWARD

By order No. L-20012/423/1994-IR(C-I) dated 05/02/1997 the Central Government in the Ministry of Labour
has, in exercise of the powers conferred by clause (d) of sub-section (1) and sub-section (2A) of section 10 of the
Industrial Disputes Act, 1947 referred the following dispute for adjudication to this Tribunal:

SCHEDULE

“Whether the claim of the union that the management of Sijua Area of M/s BCCL had illegally deined
to allow/re employed S/Sh.Ram Sarower Dushadh, Ram Balak Rajwar, Mehangu Bhuinya, Shankar
Dusadh and Chaitu Hari is Correct and justified ? If so, to what relief are these, persons entitled?

2. After receipt of the reference, both parties are noticed. But appearing for certain dates by the workmen, none
appears subsequently. Case remains pending. It is felt that the disputes between the parties have been resolved in the
meantime. Hence No Dispute Award is passed. Communicate.

R. K. SARAN, Presiding Officer
T feeedt, 22 fegwr, 2017
I, 2929, 3MENfiTeh foarg eifufem, 1947 (1947 1 14) &1 911 17 & IR0 § H<19 TWHR 7Ed o,
WHLTA & Yoo & Hag ekl IR ST HHeR & o, ogdy A ke oimifies foeae o #=ia @R
Freifier tfoeoysm = 4. 1, g ® gae (Hed "' 37/1997) H YHiid w ©, S hErd GHR B 19.
12.2017 1 9Tl g 1l

[E. T-20012/503/1995-3TE3R (1) ]
. &. fog, A9 Aty

New Delhi, the 22nd December, 2017

S.0. 2929.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award of the Central Government Industrial Tribunal-cum-Labour Court No. 1,
Dhanbad (Ref. No. 37 of 1997) as shown in the Annexure, in the industrial dispute between the employers in relation to
the management of M/s. BCCL and their workmen, which was received by the Central Government on 19.12.2017.

[No. L-20012/503/1995-1IR (C-D)]
M. K. SINGH, Section Officer
ANNEXURE
BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL NO. 1, DHANBAD
In the matter of reference U/S 10 (1) (d) (2A) of LD. Act, 1947
Reference : No. 37/1997
Employer in relation to the management of Kustore Area of M/s. BCCL
AND
Their workman
Present : Shri R. K. Saran, Presiding Officer
Appearances:
For the Employers : None

For the workman : None
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State : Jharkhand Industry : Coal
Dated- 6/12/2017
AWARD

By order No. L-20012/503/1995-IR(C-I) dated 20/01/1997 the Central Government in the Ministry of Labour
has, in exercise of the powers conferred by clause (d) of sub-section (1) and sub-section (2A) of section 10 of the
Industrial Disputes Act, 1947 referred the following dispute for adjudication to this Tribunal:

SCHEDULE

“Whether the demand of the Union for re-assessment of the age of Shri Dilchand Mondal U/G
Trammer by the Apex medical Board is justified? If so, to what relief is the concerned workman
entitled?”

2. After receipt of the reference, both parties are noticed. But appearing for certain dates none appears
subsequently. Case remains pending. It is felt that the disputes between the parties have been resolved in the meantime.
Hence No Dispute Award is passed. Communicate.

R. K. SARAN, Presiding Officer
= feeett, 22 fewwR, 2017
1.3, 2930.—3MENfiten foamg sifufem, 1947 (1947 &1 14) &1 €1 17 & 0T § H19 TWHR HEd =i,
AT & YEudT B Hag P R 3T FHen & de, ogey § fftw oieifie faee § e wWer
HreiifiTer Aoy s =™ 5. 1, 9FeE & 9ue (Hed "' 30/2014) i YR H €, S ST G B 19,
12.2017 =1 9T 3T 1|

[H T&-20012/89/2013-3AEAR (Hi-1) ]

™. %. fog, ST sifeer

New Delhi, the 22nd December, 2017

S.0. 2930.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award of the Central Government Industrial Tribunal-cum-Labour Court No. 1,
Dhanbad (Ref. No. 30 of 2014) as shown in the Annexure, in the industrial dispute between the employers in relation to
the management of M/s. BCCL and their workmen, which was received by the Central Government on 19.12.2017.

[No. L-20012/89/2013-1R (C-I)]
M. K. SINGH, Section Officer
ANNEXURE
BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL NO. 1, DHANBAD
In the matter of reference U/S 10 (1) (d) (2A) of I.D. Act, 1947
Reference : No. 30/2014
Employer in relation to the management of Bastscolla Area M/s. BCCL
AND
Their workman
Complaint case No. 3/2016
Arising out of Ref. case No. 30/14

Raj Kumar Dusadh & others
Through Colliery Karmchari Sangh ...Complainant

And

Project Officer
Ghanudih Colliery, Bastacolla Area
M/S BCCL ...Opp.Party
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Present : Shri R.K.Saran, Presiding Officer

Appearance :
For the Employers : Shri Ganesh Prasad, Advocate
For the workman : Shri U.P. Sinha, Advocate

Industry :- Coal
Dated :- 16/11/2017
AWARD

By order No. L-20012/89/2013 /IR (CM-1) dated 05/ 03/2014, the Central Government in the Ministry of
Labour has in exercise of the power conferred by clause (d) of sub-section ( 1) and sub-section ( 2A) of section 10 of
the Industrial Disputes Act, 1947 referred the following dispute for adjudication to this Tribunal :

SCHEDULE

“Whether the action of the management of Bastacolla Area of M/s. BCCL in not regularizing
/giving proper designation to Sri Raj Kumar Dusadh, Sri Ram Babu Mallah, Sri Musai
Jaiswara, Sri Ram jeet Bhuia, Sri Awadh Rawani, Sri Sushil Mahato, Sri Dukhi Bhuia and
Bhuneshwar Bhuia in which they have working since long is fair and justified? To what relief
the concerned workman is entitled to?”

2. The case is received from Ministry of Labour on 18.03.2014. The Sponsoring Union files their written statement
on 22.04.2014 and the management files their written statement on 04.02.2015. Thereafter rejoinder and document filed
by the parties. Two witnesses each side examined on their behalf. Documents of the management marked as M-1 and
documents of workman marked as W-1 to W-15.

3. The case of the workmen is that these concerned workmen are working on excavation and machinery work from
the date of their posting against the permanent post regularly and continuously. Hence as per certified standing Orders,
they are entitled to be regularized and given proper designation from the date of expiry of their there months service on
the said post or at least from Jan. 1999 after completion of one year with regularly continuous service on their
respective post and grade.

4. It is further submitted by the workman that in spite of their admission before the conciliation officer that they
are working on those posts and that their names have been processed for regularization and the management did not
regularize them and not proper designation . As such the action of the management in not regularising and not giving
proper designation is neither legal nor justified and they are entitled for regularization from retrospective effect at least
from 1999 with full back wages as per the capacity of excavation machine, they operated and be given Excavation
Grade “C”.

5. It is further submitted by the Union that as per authorization and permission letter given to the concerned
workmen, they have been working in their respective works from the year 1997-98 , as such they are entitled to get the
difference of wages of the said excavation Gr. “C” from the date of authorization given to them .The lowest category
in which, Dozer Operator, Shovel Operator and Drill Operator is excavation discipline are excavation Gr.“C” but the
wages are paid as per the capacity of Dozer, Drill or Shovel Machine workmen.

6. It also submitted by the workmen that by submitting rejoinder dated 19/06/12,the management admitted that the
concerned workmen have been working in the work shown against them and the proposal for their regularization , has
since been sent to Area Officer, Bastacolla Area for issuance of proper Officer Order as per system prevailing in the
company. But in spite of the fact the management did not regularize them. Hence the conciliation failed and dispute
arose.

7. On the other hand the case of the management is that M/s. BCCL is a Govt. Company registered under
company’s Act 1956 and that being the position it is State within the meaning of Art. 12 of the constitution of India.
Therefore it has to follow the mandatory provision of Art. 14& 16 of the constitution of India. Upon considering the
above provision of the constitution, the Govt. of India constituted a JBCCI consisting the representative of management
as well as the workmen and the JBCCI formulated and circulated Cadre Scheme for the Career growth of different
Cadres. No body can, even the management, regularize or promote any workmen de-hors the provisions and procedure
laid down in the cadre scheme.

8. According to the decision taken in the meeting of JBCCI-VI, the Cadre Scheme has been finalized by the
Technical sub-Committee of JBCCI-VI for different Cadres including Excavation Cadre. There the promotion channel
for the Excavation personnel are mentioned here under.



10036 THE GAZETTE OF INDIA : DECEMBER 30, 2017/PAUSHA 9, 1939 [PART II—SEC. 3(ii)]

SLNo. Designation Gr/Cat ualification Eligibilit Mode of selection
1. Dozer Operator(T) Exc. Gr.D Class VIII with 1 Year Selection Trade Test

H.V licence and Successful

Endorsement completion

For tractor Driving  of Training

In HEMM

2. Shovel Operator (T) -do- Matriculation -do- Selection Aptitude Test
3. Drill Operator (T) -do- Class-VIII 2 years Training -do-
9. It is further submitted by the management that all the workmen concerned in this case are Miner Loader in piece

rate categories. They have not been regularized as time rated workmen in T.R Categories. Ist of all they should be
regularized in T/R Jobs. There are some criteria for regularizing the P/R workers in T/R jobs which is under process
subject to availabilities of vacancies. As per cadre scheme the Dozer Oprator (T) has to obtain class VIII pass
certificate and should obtain HV Driving License but no one has obtained the HV Driving License from the competent
Autority hence they are not entitled for regularization as Dozer Operator (T) in the company.

10. It is also submitted by the management as per W/S of the workmen these three workmen Sri Ram Babu
Mahallh, Sri Ranjeet Bhuia and Sri Bhuneshwar Bhuia are working as shovel Operator. As per cadre Scheme Shovel
Operator Should be Matriculate for regularization as Shovel Operator (T) but no one has passed Matriculation
Examination as such they are not entitled for regularization as Shovel Operator (T).

11.  The management also submitted that Sri Sushil Mahto is working as Drill Operator but as per authorization he is
working as Drill Operator from 11.11.2011 whereas the dispute raised on 20.02.2012.

12. As such Sri Sushil Mahto has not completed 2 yeas Training as Drill Operator (T). The eligibility for
regularization as Drill Operator is 2 years training who has not completed, hence is not entitled for regularization as
Drill Operator (T).

13.  The Short point to be decided in this reference is whether workmen concerned are to be regularized in their
proper designation or not. Both parties file written statement, counter and rejoinder. In the reference, it is not
mentioned that in what designation they are to be regularized. The case of the workmen is that they have been working
as dozer Operator, Shovel Operator and Drill Operator. They have said that management admitted that fact before the
conciliation Officer.

14.  The management submitted that the workmen are working General Mazdoor as piece rated worker even they are
not regularized as time rated worker. Their services may be taken by management at any time, but that will not be
considered as claim or right of the workmen to be regularised on higher grade which is not possible. Management also
given option to them they may work in their own grade as General Mazdoor.

15.  As per cross examination of the workman WW-1 (Sri Ranjeet Bhuia) I am also deposing on behalf of the
Bhuneshwar Bhuia and he say that I am not matriculate. As per Cross examination of Sri Raj Kumar Dushad (WW-2)
he is admitted that, I have not passed Class-VIII The cross examination of WW-2 some part is quoted below :-

“ For Driving Dozer, heavy Driving License is required for a driver. I am driving dozer since 1998. I
have filed my driving license which will clear every thing . I was not called to give a test to drive
dozer. I have not passed class-VIIL”

XXXXX

16.  On perusal of both evidence of the workmen, fact admitted by the workmen that his qualification not fulfill the
criteria i.e Ranjeet Bhuia is not matriculate and Raj Kumar Dusadh is not class-VIII passed. As per cadre scheme
Shovel Operator must be matriculate and Dozer operator /Drill Operator is class-VIII passed, and all are by selected
trade Test an Aptitude test.

17.  The management witness says in his evidence that Shovel Operator and Dozer Operator are time rate but the
workmen concerned is piece rated workmen.

18.  On perusal of Driving license of Sri Raj Kumar Dushad marked as Ext-W-12 in which it is mentioned that “ date
of first issue of driving license:- 17.03.2010 and date of additional vehicle were included i.e HGV on 19.05.2010 and
Tractor on 07.02.2011” but as per chief of evidence of Sri Raj Kumar Dusadh (WW-2) “ 1 was engaged firstly as
Dozer Operator ( Trainee) from 23.06.1998”. Then How can it is possible that he was engaged as Dozer operator from
1998 whereas his license is firstly issued on 17.03.2010, then without license how he operate Dozer.
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19.  During pendency of this case the workmen Sri Raj Kumar Dusadh & other file a complaint petition Numbered
as Complaint case no. 3/16, praying their in that their work nature and service condition is changed. I found that the all
workmen is designated as Miner Loader /General Mazdoor and the management placed him in original post.

20.  Moreover if any person works in any higher grade or post for certain time or period, can not be regularized
unless posts are available, after due promotion. Hence the claim of regularization of all workmen mention in schedule
are hereby refused and complaint petition is also rejected.

21.  Considering the facts and circumstances of this case , I hold that the action of the management of
Bastacolla Area of M/s. BCCL in not regularizing/giving proper designation to Sri Raj Kumar Dusadh, Sri Ram
Babu Mallah, Sri Musai Jaiswara, Sri Ram jeet Bhuia, Sri Awadh Rawani, Sri Sushil Mahato, Sri Dukhi Bhuia
and Bhuneshwar Bhuia in is fair and justified. Hence they are not entitled to get any relief.

This is my award.

R. K. SARAN, Presiding Officer
T feeeft, 22 fRgmy, 2017

WA, 2931, 3TENfier foame ifafm@m, 1947 (1947 &1 14) 1 90 17 & SO § H19 TWHR Hoqd
Ferl (TA) g, S AT & Yoo & Gog s R 37& R & o, ogaa § ffde srife faor  s=ia
THR 3MEifiTeh Aoy sm = 5. 1, S96% & gee (Hed W' 29/1999) 1 Y wdl €, S b WHN
1 19.12.2017 Tl YT T @I

[E. TA-20012/278/1998-3TER (F-1) ]
. &. fog, A9 Afwrt

New Delhi, the 22nd December, 2017

S.0. 2931.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award of the Central Government Industrial Tribunal-cum-Labour Court No. 1,
Dhanbad (Ref. No. 29 of 1999) as shown in the Annexure, in the industrial dispute between the employers in relation to
the management of M/s. Bhowra (N) U.G. Mines and their workmen, which was received by the Central Government
on 19.12.2017.

[No. L-20012/278/1998-IR (C-D)]
M. K. SINGH, Section Officer
ANNEXURE
BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL NO. 1, DHANBAD
In the matter of reference U/S 10 (1) (d) (2A) of I.D. Act, 1947
Reference : No. 29/1999

Employer in relation to the management of Bhowra (N) U.G. Mines

AND
Their workman
Present : Shri R. K. Saran, Presiding Officer
Appearances:
For the Employers : Shri D.K. Verma, Advocate
For the workman : None
State : Jharkhand Industry : Coal
Dated- 5/12/2017
AWARD

By order No. L-20012/278/1998-IR(C-I) dated 19/02/1999 the central Government in the Ministry of Labour
has, in exercise of the powers conferred by clause (d) of sub-section (1) and sub-section (2A) of section 10 of the
Industrial Disputes Act, 1947 referred the following dispute for adjudication to this Tribunal:
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SCHEDULE

“Whether the action of the management of Bhowra(N)U.G Mines of M/s. BCCL in not regularizing
Smt. Mehrun Bibi, Rakhi B.P., Surti Devi and Pobi Bhuia in time — rated job is justified ? If not, to
what relief the concerned workmen are entitled ?”’

2. After receipt of the reference, both parties are noticed. But appearing for certain dates by the workman, none
appears subsequently. Case remains pending. It is felt that the disputes between the parties have been resolved in the
meantime. Hence No Dispute Award is passed. Communicate.

R. K. SARAN, Presiding Officer
= feeett, 22 fewwR, 2017
I, 2932, 3fENfiten foamg srfufem, 1947 (1947 &1 14) &1 €1 17 & 0T § H<19 TWHR HEd i,
AT & YEudT B Hag FEees R 3T FHen & de, orgey § fftw oieifie faee § e wWer
HAreiifiTer Aoy s =™ 5. 1, 9FaE ® 99 (Hed H'A 27/1998) Wi Y Hidl ©, S Hd GEN B 19.
12.2017 <1 9T 3T 1|

[E. T-20012/300/1997-3TER (F-1) ]
™. %. fog, ST sifee

New Delhi, the 22nd December, 2017

S.0. 2932.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award of the Central Government Industrial Tribunal-cum-Labour Court No. 1,
Dhanbad (Ref. No. 27 of 1998) as shown in the Annexure, in the industrial dispute between the employers in relation to
the management of M/s. BCCL and their workmen, which was received by the Central Government on 19.12.2017.

[No. L-20012/300/1997-1R (C-I)]
M. K. SINGH, Section Officer
ANNEXURE
BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL NO. 1, DHANBAD
In the matter of reference U/S 10 (1) (d) (2A) of I.D. Act, 1947
Reference : No. 27/1998

Employer in relation to the management of Jealgora Area of M/s. BCCL

AND
Their workman
Present : Shri R. K. Saran, Presiding Officer
Appearances:
For the Employers : None
For the workman : None
State : Jharkhand Industry : Coal
Dated- 6/12/2017
AWARD

By order No. L-20012 /300/1997-IR(C-I) dated 28/05/1998, the central Government in the Ministry of Labour
has, in exercise of the powers conferred by clause (d) of sub-section (1) and sub-section (2A) of section 10 of the
Industrial Disputes Act, 1947 referred the following dispute for adjudication to this Tribunal:

SCHEDULE

“Whether the action of the management of Jealgora Colliery of M/S BCCL in denial to regularise Shri
Bijay Kumar Sinha as Sampling Mazdoor is justified? If not to what relief is the workman entitled?”
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2. After receipt of the reference , both parties are noticed. But appearing for certain dates none appears
subsequently. Case remain pending. It is felt that the disputes between the parties have been resolved in the meantime.
Hence No Dispute Award is passed. Communicate.

R. K. SARAN, Presiding Officer

¢ feeeft, 22 femwr, 2017
1M, 2933, 3fENfie foamg srfufem, 1947 (1947 &1 14) &1 €1 17 & 0T § H<1d TWHR HEd i,
AT & YEudT B Hag P R 3T FHen & oaw, orgey § fftw oieifie faee § S wmer
Freifier tforoysm = 5. 1, g ® gae (Hed "' 22/2011) F YHid w8, S HEd GHR H 19,
12.2017 <1 9T 3T 1|
[ T&-20012/72/2010-3AEAR (H-1) ]
. &. fog, A9 Aty

New Delhi, the 22nd December, 2017

S.0. 2933.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award of the Central Government Industrial Tribunal-cum-Labour Court No. 1,
Dhanbad (Ref. No. 22 of 2011) as shown in the Annexure, in the industrial dispute between the employers in relation to
the management of M/s. BCCL and their workmen, which was received by the Central Government on 19.12.2017.

[No. L-20012/72/2010-IR (C-I)]
M. K. SINGH, Section Officer
ANNEXURE
BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL NO. 1, DHANBAD
In the matter of reference U/S 10 (1) (d) (2A) of LD. Act, 1947
Reference : No. 22/2011

Employer in relation to the management of P.B. Area of M/s. BCCL

AND
Their workman
Present : Shri R. K. Saran, Presiding Officer
Appearances:
For the Employers : Shri D.K. Verma, Advocate
For the workman : Shri Manash Chatterjee, Rep.

Industry : Coal
Dated- 4/12/2017
AWARD

By order No. L- 20012 /72/2010/IR (C-I) dated 05/04/2011, the Central Government in the Ministry of Labour
has in exercise of the power conferred by clause (d) of sub-section ( 1) and sub-section ( 2A) of section 10 of the
Industrial Disputes Act, 1947 referred the following dispute for adjudication to this Tribunal :

SCHEDULE

“Whether the action of Management of Pootki colliery of M/s. BCCL in not regularising Sri Pundeo
Rout as Chainman is fair and justified? To What relief the concerned workman is entitled?”’

2. The case is received from Ministry of Labour on 02.05.2011. After receipt of the reference, both parties are
noticed. But after long delay, the Sponsoring Union files written statement on 21.06.2013 and the management files
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their written statement on 20.05.2014. Thereafter rejoinder and documents filed by the parties. One witness examined
on behalf of the workman and no evidence produced on behalf of the management.

3. The case of the Sponsoring Union is that the workman concerned was appointed as Miner Loader and was
regularised as time rated worker vide order dated 10.06.1991 as Tyndle in category-IV and he is deployed to work as
Chainman in the year 1999 in servey section in the Pootki Colliery and since then he is continuosly working as
Chainman . But as per cadre scheme the workman concerned was entitled for regularisation as Chainman in grade “F”
w.e.f his deployment as Chaiman in survey section.

4. It is further submitted by the Sponsoring Union that after several representation the management has not
regularised him as chainman in grade “F” . but the management granted him SLU vide order dt. 01.04.2004 ,
21.02.2006 and 04.01.2013 and at present the management provided him technical supervisory grade “C” but his
designation is still tyndle. The management is taking the job of chainman but not regularising him as chainman . Hence
Industrial Dispute arose.

5. On the other hand the case of the management is that the workman appointed as Miner Loader as piece rated
and on the request of workman was converted from piece rated worker to time rated worker and deputed as tyndel and
at present he is category-V. The Sponsoring Union demanding regularisation of workman as chainman . But the post
of chainman falls under technical and supervisory staff of survey department and in grade F which is monthly rated,
and there is complete ban for regularisation of time rated worker in monthly rated worker. The time rated worker can
be promoted in monthly rated job only when there was vacancy accroding to manpower budget and the departmental
promotion committee recommended the name of employee after giving equal opprotunity to all eligible candidates.

6. Short point to be decided in this case, as to whether the workman is to be regularised as chainman or not. Both
parties file their written statement and rejoinder and document.

7. Admitted fact is that the workman joined as minor loader and regularised as tyndel w.e.f 1999. After that he has
been working as chainman in survey section till today and claims to be regularised as chainman.

8. As per order PC/PD/SLP/2013/104 dated 04.01.2013/ 6.02.20013 the concerned workman upgraded as cat-IV to
T&S Grade C w.e.f£.01.01.2013. it means he is already upgraded as technical and supervisory grade.

9. Since the workman has been rendering service as chainman admitted by the management, it is felt that there is
no difficulty in regularising him in the post of chainman.

10.  Considering the facts and circumstances of this case , I hold that the action of Management of Pootki colliery
of M/s. BCCL in not regularising Sri Pundeo Rout as Chainman is not fair and justified , Hence he be regularise at
once as chainman.

This is my award.
R. K. SARAN, Presiding Officer
T fReeft, 22 fR@ww, 2017

I, 2934, 3TEifier foarg sifufmm, 1947 (1947 1 14) ®1 &R 17 & TR H H=1d TWHT o .
WU, & Feeds & G el 3R S wHsRl & ote, ogey o i simifies foar & =i war il
ARTHTOY/ S =@ . 1, YIS & GEE (W GEA 11/2013) 1 GHIRME L 2, S s WEHR H 19.12.2017
I T I

[E. TA-20012/21/2013-3AE3R (HTH-1) ]
™. %. fog, ST sifee

New Delhi, the 22nd December, 2017

S.0. 2934.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award of the Central Government Industrial Tribunal-cum-Labour Court No. 1,
Dhanbad (Ref. No. 11 of 2013) as shown in the Annexure, in the industrial dispute between the employers in relation to
the management of M/s. CCL and their workmen, which was received by the Central Government on 19.12.2017.

[No. L-20012/21/2013-IR (CM-D)]
M. K. SINGH, Section Officer
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ANNEXURE
BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL NO. 1, DHANBAD
In the matter of reference U/S 10 (1) (d) (2A) of LD. Act, 1947
Reference : No. 11/2013

Employer in relation to the management of Barka Sayal Area of M/s. CCL

AND
Their workman
Present : Shri R. K. Saran, Presiding Officer
Appearances:
For the Employers : None
For the workman : None
State : Jharkhand Industry : Coal
Dated- 5/12/2017
AWARD

By order No. L-20012/21/2013-IR(CM-I) dated 03/06/2013, the central Government in the Ministry of Labour
has, in exercise of the powers conferred by clause (d) of sub-section (1) and sub-section (2A) of section 10 of the
Industrial Disputes Act, 1947 referred the following dispute for adjudication to this Tribunal:

SCHEDULE

“Whether the demand of Jharkhand Colliery Mazdoor Union for promotion in respect of Smt.
Marsela Horo, Sr. Staff Nurse on par with Smt. Snehlata Kujur , Sr. Staff Nurse and drawal of wages
not less than Smt. Kujaur and consequential benefits with retrospective effect from the management
of Bhurkunda colliery Hospital under Barka Sayal Area of M/s. Central Coalfields Ltd is legal and
justified ? to what relief the concerned work woman is entitled to?”

2. After receipt of the reference, both parties are noticed. But none appears from either side. Case remains pending.
It is felt that the disputes between the parties have been resolved in the meantime. Hence No Dispute Award is passed.
Communicate.

R. K. SARAN, Presiding Officer
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