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AR TR o WAl (T&T WA i Bigert ) gRT ST e e wifafues smewr X sfmgemme

Statutory Orders and Notifications Issued by the Ministries of the Government of India
(Other than the Ministry of Defence)

Ty wae™
(S gamT)
7 faeeft, 22 W€, 2018

I, 844 oA 3R Higea St (0 T ®1) & Afuf=m, 1948 (1948 H1 41) Y ¥R 2 & TS
(F) & E H A1k SIRY | TASGRI, 5 TR AR & Yo hiqenad, Fi@ § ot IRy, Femdd 9 At

1 feAiw 22 72, 2018 W HeTH HIgeR AMFR & IR W Higer Fars & Fded & fou wifegd wd 7 |
[E. 21-4330/01/2014]
T =<, R (Higer)

MINISTRY OF EXTERNAL AFFAIRS
(C.P.V. DIVISION)

New Delhi, the 22nd May, 2018
S.0. 844.—Statutory Order in pursuance of clause (a) of the Section 2 of the Diplomatic and Consular Officers
(Oaths and Fees) Act, 1948 (41 of 1948), the Central Government hereby appoints Shri Sourabh, Assistant Section
Officer as Assistant Consular Officer in Consulate General of India, Munich to perform the Consular services with effect
from 22 May, 2018.
[No. T-4330/01/2014]
PRAKASH CHAND, Director (Consular)

2785 GI/2018 (4025)
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TRETU] FeA faamn

qeE, 16 7, 2018

WA, 845 —H5TT TIHN, T Isll 9T & WRIEfeR FriEor & el Afnta Som wftns, feuar, s 80 wfowa
Y e HE=IREl A S o SHrRiEr T 9w T B, bl IS e (HE % wEe WaeE @ faw w@m) 1976 % fam
10 & SUFEE (4) & TR0 | srfergfad St 2

[E. 6/7/2018-T&<1]
T, 3R g, g Araa (TEUH ud fawm)
DEPARTMENT OF ATOMIC ENERGY

Mumbai, the 16th May, 2018

S.0. 845.—In pursuance of Sub-rule (4) of Rule 10 of the Official Language (Use for Official Purpose of the
Union) Rules, 1976, the Central Government hereby notifies Nuclear Fuel Complex, Hyderabad under the administrative
control of the Department of Atomic Energy, where more than 80% staff have acquired the working knowledge of Hindi.

[No. 6/7/2018- Hindi]
A.R. SULE, Jt. Secy. (R&D)

e 16 WS, 2018

HL3T, 846 — HKT TR, WA el [GHFT & TemElTer fREw & o1efiq dfeom WBR oed fafiee, gai & sty
Frer YR 31 WA, STNTHE, Hiel e 80 i | a1k sheEiEl 3 B o iR I O o forn 2, W TS
o (de & et el & T ) 1976 % FEm 10 % SufEE (4) @ S0 § sifuglhd S 2

[E. 6/7/2018-T&<1]

T, 3R g, G Ifad (T8 Td fasm)

Mumbeai, the 16th May, 2018

S.0. 846.—In pursuance of Sub-rule (4) of Rule 10 of the Official Language (Use for Official Purpose of the
Union) Rules, 1976, the Central Government hereby notifies Rare Earths Division, Udyogamandal, Kerala, a subordinate
Office of the Indian Rare Earths Limited (IREL), Mumbai under the administrative control of the Department of Atomic
Energy, where more than 80% staff has acquired working knowledge of Hindi.

[No. 6/7/2018- Hindi]
A.R. SULE, Jt. Secy. (R&D)

Y TE ASAML WA
7% faeett, 18 WS, 2018

H1.9T, 847, 3TNl foams sifuf@ 1947 (1947 1 14) S 9N 17 & ST § Hd TR Fohl ik o Heleiad

% g TR iR 59 e’ & o ogey | fffe sirifien foax o oiRifies sifeoysm =meE, Sug & dee
(03/2010) =1 ERTIVT Shcl € il shsidl TREBR i 18.05.2018 <h1 HIE G &Il

[€. TA-39025/01/2017-3T 3R (F-11)]

o FAR, STFART AR



[9FT I-@°8 3(ii) ] AT ol TAS9A @ 5[ 2, 2018/A%3 12, 1940 4027

MINISTRY OF LABOUR AND EMPLOYMENT
New Delhi, the 18th May, 2018

S.0. 847.—In pursuance of Section 17 of the Industrial Disputes Act, 1947(14 of 1947), the Central
Government hereby publishes the Award Ref. 03/2010 of the Industrial Tribunal/Labour Court, Jodhpur as shown in the
Annexure, in the industrial dispute between the management of UCO Bank and their workmen, received by the Central
Government on 18.05.2018.

[No. L-39025/01/2017-IR (B-II)]
RAVI KUMAR, Section Officer
Iy
Jtenfire faare aferever @ sm <IraTe™, SiggR (391)

PSR ERCIECaN - 3 IS HAR IHI—1
JMR.UAITA.
ienfires faare A — 03 /2010

ST IR SRIST G 21 RIS 3RreT, {3 waafedi
B 4, IRYATA & U9 YT eeR FoTar SEgR |
YD TURRA Jb! §cb IRIT YIITS TR, Tl SegR |

geft
CRIL
1, 83T UgEd, I §6 SN—79 T TR, SR |
2. AMET Yo, Il 4 IRAT Grare e, Rofelr SegR - |

SufRerfa :
1. ureft gfafafy sh fose ®ifta su.

2. et gfafafer s Srder @ Sy, |

—3rferfota:— fesi®: 01.11.2017

grefl TAfBRIR @1 AR | Ig U1 o e fqare sifSf=m, 1947 @1 &RT 33—V &
ded AT ¥ U+ g =it fadie gRifed & Aream | faie 17.12.2009 &1 Uer fhar |

WeO H T 39 UeR © | Uil @1 wear ® b fadAid 31.12.2005 @1 wmeft @ arumeft
RIS §RT IR @ ue W fafra fosar ar ar| ureft @ Jaw ofaR gd awaivei_d e |
IY W1 PR B gl 70/ —FW URIRA & 2@ 9 Aoigd & Sl off | uneft @1 o9 s
R FRAMER QF dad99F, Aol @ FRmrgaR 981 fear war o weil 9 9ere 5| sngdd
(@) 59 T JMYdN, sM T g WReR, TR & FHe] UHh U= 93 U o—7
(15) /2008 Ul A8 faH=R,2008 H U (BT | AUl Bl Iad UrefAr o5 wR Al f&ar |
AT HAEIE o9 YA & &RT SIRI AT TA7 o7 | I8! dHIe wefi R gs 3fiR e 7 g9




4028 THE GAZETTE OF INDIA : JUNE 2, 2018/JYAISTHA 12, 1940 [PART II—SEC. 3(ii)]

IRME R & fOvg TS HRIAE] IR g HIgD AR B GING AP 212009 B
Wﬁmﬁquﬁmlmﬁaﬁmwmmﬁﬂﬁcblwlasualﬁlqo ECIE
SITAFTIH, 1947 & GRT 25 TH (3) & WAl & favg @ T8 7 Ul g1 oM gaa & |nel fad

T Uil uF aﬁwﬁwﬁa%ﬁﬂiawﬁmaﬁaﬁd%ﬁwﬁa%%ﬁw2.1.20093%%
FATG BT Mg o urefl §R1 &RT 33 U Siefe fdare sifSfra, 1947 & d8d I8 UreHr o ud
forar ar| wiedt &1 e © 6 uredl @1 fd 16.12.2008 ¥ f&AI® 2.2.2009 TH HT Id9 W QT
& oo a7 | awneff gwr wrft & fawg o 7.1.2000 @ ARG WRR @ Aifcw dMiA BN @
g fagy qul Ud SHIeTd BRIATE] e H ofld g S Wal 9 yYd AT TAT 2| S Sad
AT FAMG fay, I 9 e ) weff 7 fgfaa fafr 9 A 222000 9@ FR=R w@
Hrcnqxﬂdqo@mcbleicbm‘g’ﬁmwmﬁﬁmo%ﬁ&%&%@ﬂ@ﬂ%%lﬂaﬁmw
25@@%%@%,1947&#?%@%@ U eI BT § SR A BT il 7
3I=TH 3MaH—9H STadh & G BT ATERVT fhar | wreff &1 He %ﬁ?@‘cﬂﬂ%ﬁ?ﬂ‘cﬁ@(
AR RISAIR 9 @1 € iR 96 gRT U1 del T & & owmefi gr1 o Aifes amewr fais
212009m$agﬁmaﬁaﬁ®m®g%ﬁmw%‘waﬁaaﬁﬁaﬁﬁﬁaﬂﬁgﬁmﬁaﬁ
AT TIAR AW g S ST oM Y& fd o |

aoredl @1 AR W URMG Ufed Ig ol U8 b S I8l TR B1 BIS ug Ghoid
TEE 21 FEfd & fo oy ot & @waiRal & fod et 2 frow a9 g 2 Sl orER
frgfad & Sl 21 weft @ B @ Fgfea o3 IR T fear T | el sTavadar & SR
e AR & WU H gardn SIrdn @ | well &1 o faad S e fhar & ufafead iR &)
70 /30 & 39 | Aoyl 41 Mg | weil g el & dre H s g MR w1 A i
B T | o7 UTAT UF GRS PR B R B | aueft @1 I A amufed © fb umelt a1 guiaa
3B WU A UGN § AH—HHIg DI BRI B og FI-AT AT AT| [ UH AT H GRT 25
T AT & Urae ARy T8l B © | eft @Y oIk W UgdaR ward # ueft gRT eme #iv um H
fPd T TRT BU W PR AT ¥ T I8 Pel © b et 9% g ar oiE w T fhar
T 7 6 S e fawg, srdunf e 81 SR &ienifie faare «ifdf s, 1947 & wraui & fawkia
Bl 3R U U3 WIS &R @ weiEr @1 | sifaRed werd # sweft @1 a7 @ 2 f6 A
IqH AT R f3Arael Uael [ YRGAR gdl U g 3R 1996 TAAT UST 1565 # I8
g gfoorfed fear @ 5 SR vt § =0 fgfad dg =8 /e o @ o <ffe 99 v
DI TS B | WA ERT AU SIE19 H I§ IRVT IR ufedtd Ao wiaee a9 e srafaerd
e FRT U ATZ 3R 2006 YA UST 1165, UG AT Hlcd Iod I9Md SHAGA U 3M8 IR
2006 T UST 1806 9 YA BfcclsoR fof. 91 AHIRRIE T 38 3R 2006 THA! UST 2319 H
T8 Rrgra ufamfed foar T & f6 o e e Jaarl @ ot Fafia siem) 98 8 SHa!
PTS GRETT BT BT UT T8l 3 | 3fd: UIHT U= &R 33 U il faare ifafa+,1947 &1 G
GRS B DI U BT |

T el & ddbi IR H9 BT | UATdell BT Ml fhal AT 59 YR § <RI Bl
I T PAT © fb weft @ HiRges U 9 et gRT @l S waraHa e faarg
rferfae,1947 & el sy g 27

el a% weft & smneft & Jgl agel Sl HHerl & WU H BRI B BT UL T | e @
mﬁmmﬁa@@wﬁmwéﬁsmﬁwﬁa%wmsﬂﬁ{mmwm
3R I 70 /U Ufafas #orqyl 1 Sl off mﬁm#wmuwﬁaﬁﬁgﬁﬁ
TR & U8 WR fIA® 31.12.2005 BT qT8 3 3ﬁ?6{1d0§RTIQﬂId0212009F1?531"TW_\’3mT
aeﬂﬂwa%ﬁ%ﬂwm/—mﬁaqqaﬂmaﬂm%mmaﬁm@ mfr
GfRIEToT BT oxd AT JITeAfbenR urefi WW%%G@[H#M%HISQWH%{ SIEN]
QWWM|WﬁWWW%%W3112205ﬁﬁ§%ﬁ€[ SIEE|
ARG AT A T AT | IH FHI AR ATed &1 Qb0 W o | Hell bl Ao qHreR 93 d
B BIe o1 | $9 G &1 Teld 9ardl b AR |IEd - A% 9%hls g Uil WRe & o 3T
21 3R S9S A 9 WM &1 w9 a7 f6ar 81 afews wrelt &1 ufaudieror 3§ we= & % a8 gas
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9 IOl AT oI AR UM Bl % BT Sl NI & a1 SIar AT | I 70 /—FW AolgR] IH BRI Dbl
e o | 39 goira @I Teld g fh a8 AUl gTeT W HegY WR ATl B AR I b ford
a8 | I8 AT WeR (BT {6 I/ ATgR] B YWaM arddR R KR B (g1 ST o |
SH GAM JOEE G 9 UT R B Aed ST SMYA, SR $ JHE BNl AR Bl
i UF Uer fhAr ¥g e 781 § | Afew il d @l 3P 2.1.2000 B el | 39 g B
Terd qardn b e 8.11.2008 & UTAR] §% 7 Blg YA A fbar & SE@7 &M fBar| 349
STl G H2R & AT | A HRAThR eXleR fhd T | oY 9 72 BT 98 ofar § ar da o
FTH TE TR 2| O G 7Y A HAOR Ed & Hed | gwer R |y w4 s uw @
HRT R RO & SRR 8 3R UG- 5 9 6 TR W2 & oweR U 9 41 §| o & S)eRd
e faid 8.12.2008 MR 18.12.2008 RSTH® ERT SHHI 560 /—FUI AR 700 /—FU BT YA
foar T 1 YIS USRi—4 & AEFH W MO Bl 400 /—BUA HI YA [HAT TAT| USe—5 T 6
S T © I 420 /—%Ud g 350 /—FUI DI YA AR Bl fHAT TAT| o YIare dR Bl
Rrergd SA1 el T8 @1 | R W Tare 7 $er & SH Riergd o1 urRAEr o fear et
e S R @ TE | 39 Rrewd @ gfafaf) gEmEel WU T8 @ | S gar 2 5 da #
B PR dTel HolgRl BT SURART ISRER @1 STl 8| 9 Udl Fel b Sqb  WheR galor
& HRAn Bl P 9B BT HHAN el 81| 59 GG Bl Told g9 P f3H® 8.11.2008 & UL
I BRI T fHar B

arreft @t SR ¥ Iolig e IR yawd qd! d6 Ud g4 2| RN o g wue ux

# il &1 quiaar sferdIfod wU 9 Saeddhdl SR o[ 9 70 /—30d Ufdfed & 2 | Ao

WHR fhar 2 R I8 9 WeR fFar 2 6 e 8.11.2008 & year wrfl 7 Iaa wmam H

DIs UAT Ux T8I 3T | I9d1 HET © B AE 8.11.2008 & 916 T AGIGQR PR BT AT
3R IE BIs B A fHar & |

gferoieror # s Ioig ge &1 Fer € 6 weff g7 and aseR Ut 1 S @ @ 2|
Jg N WeR far 2 o el 9 S9a! Iar qiurs 3eR # doeld od]k @ ®U H &M fhar | it
Pl 70/—FW I D AW A Aolgsl & O M| ' N Wier fear fe et 1 fiaie
31.12.2005 ¥ BRI e @ WU H BH IS fBAT A7 | Uesi—1 arsaxk ueft & wwfd g oifdhe
fase 15.1.2008 H uredl &1 M 3ifbd LI © ISR db B B Bl UG H YA U DR
arell & XERl B g8 el Usdadl olfhd 39 arsak H Ureft &1 A 3ifhd 21 ' N Wer
o fo5 il a9 2005 ¥ 2008 I UIUTS oRAT H ABRI &l o1 | % 1 B emEr § g
% FEETaR I8 e $9jerd ddd & ORI 98l [ | o U & U AT 4 | g9 A8 o
I8 Ieailgd fhar € f6 & Foml & gaR e yawad & [l 1 afed @ 96 | fgad
PR BT ABR 81 2| 31 d¥ 2005 F 2008 & FeI O IMNET Uaedh & [aog 949 &
fomRia e lREd s1fie ureesd @9 919d Bis AIfed A7 Siid T8l & T8 I8 WIeR fhar Tar
21 iR @1 fb FYfaa o & doprd daR o Fgfe wfe 921 & | 399 I8 Wifer 811 © %
UG Bl IMBRAG AHG TG BT ARTER U1 | il & IR | IuRRA &1 Wl o qrfrd
Prs frdmaeh, uRuz U9 981 fhd T 21 99 2005 | WUTS IET H IORRAT SHaNl UF W 9IERT
o fTIRT WIFRYT 81 AT | SAD 3fcldl Uccrsd WIR o fTa9hT B g 3 & o7 | a4
2005 & 91 9 H PIg TIRRA Fal T AT | fhR HeT d18T IuRRA Fal o qwhadr o | arrefi &1
3R ¥ TR IATE H0H0 HIhT I g 3 forasd urefl 4 ok F_ &1 3fa¥R dRE W T
fhaT Td BT QT HR B IAER ART , HRE 37T ol H¥ R Aueff & kg T8 gl Sy |
A Rafd & a0 I # o B FHIhT T U 319 IS T8l 2 Rifd I MY B dsd uredf
®I fORE BT 3aAR 8ol WR &A1 W7 o g wredi =1 g1l ara1 21 fopam |

SRIFT aFl Uell 1 Ay | g Al JAIor 8ran © b ureif g omuefl & d= 4 siffe @
it @1 Rear & | awmefl @1 oIk 9 URgd a8 9 S99 ¥ I8 W Bl & 6 ueft smmeft d@
@I emEr H qy 2005 W TIRR 2008 Tb BrRIRG AT| Urefl B WRgd WU H ABIA HHART B
®U H T AT I8 AT Wihd T4 7 3R I 70 /—J0 ISl Aolgy &l Wil off | 9 a1 9
SAPR &1 far T & fo6 wefl 7 Aoyl qor 9 9 FRfg e & ford sM M # urelAr um
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g fopan oifee faare sriegfara &9 | qd il &1 Jar 9§ fdguyde o¥ie 9 g™ Tar| 7
il Bl BIg AfeH f&ar a1, 9 & SW Al Jarae f3ar war| Ul Rafd | SR wel sierdtfer
BRI B AT QP da9 ARTT HHARI B I AED fdare AfAfRm, 1947 & T80 gRT 25-TW,
25—il U4 25—Td Pl A&l UT & | Uefl &1 Harg , |1 |AIf 3 gd Helve? a¥ H 240 oo &
3fferep gaIioTd g5 2 | Ul Rerfa # urefl @1 sienfires faare sifSf-rm, 1947 1 &RT 25U% & dad
el @ fauRid a1 Sifed—u g Seil Jerraen Iy faer a1 & T8 g o1 |Wahdn | SiEl a®
arreff @1 I8 wEr fb urelt @ Fgfed Ml & fawg 2| el & ware disey, 1 Irolia gg dl
WG & AR MHRAG MG Bl Yed gRT W off Ahdl 2| Vi 31 et g fder
armeft @ QIR A W TR R T 7 5 ureft @ frgfad ome e & aga e fawe 2

uredf @ 3R W TSI BT O 2014 (7) THARA UST 177 YRA d9R A fo. e9m
TRIA Td 2014 (7) TAARI U 190 BREGH UAIG 9 I 99 UH ¥l A® & AR faemar foras
o W H A Seddd STl g1 Sfe Bl gefgfad fed S
SR @1 afgfd faers wifd aHel § w1l faew 81 Tar o &R il @
TR A9t H i oo & & e affe 9 afe Jarit ua P
gRT 25 U Menfres fqare i, 1947 & Urer & 391 I8 @) STl & o 98 MW olex
yfed &1 ARG § 3Mar €1 3 sffe B UV AW H o sifie @ axg War | forar S
ey |

T <ATRI% G 2010 (9) THART UST 126 UMK S1HRI M THR 2eel amell &l 3R
A 989 & IRE U o T 7 R e @ te og w0 @1 afogfd gAftgfaa @ e
feams 3 21 W I H I VA1 9 T8 2| A SWIad TS RN SR JHIOT B o]
vd yRRfET | =1 89 & SR @R T8l 81d 2|

T I H aunedt gy Sienfies faare rfafad 1947 &1 ORT 33—1 # 1 Uraem faar gen 5

I =afiid a1 @ R a9y Sue & eriaifedl & offad 89 & SR a1 &1 9
Nfe 98ell & a1 TEl— T8l & B e Friazdl & gofs DN, IS, AR, 579 <Ry,
JNTBROT AT I ATBROT & FHET AfSd 8T & SR R 33 P S| Bl Sooied Rl &
I8 U Sodigd | T HHAN UH 5 Ty, 3MfHReT a1 e 3rfdrawer # ferRaa uRarg,
fafea dfe |-

F. V9 g ARHR A1 918 B B FHT IR Golg ATGRT A7 918 VW IRaR &1 Gorg
PR 3R U e faarg &1 Fasiar o) & ol &u19 <, @ik

W, U AReI,  STH STITerd, SIfSdRUT AT M BRI Bl B FHhaT R T uRdrg
D U W, IR, Hegwel, 4 IR, AR T Y 3fADBR0, GRare o
GO BT AE g8 gRdre 59 SMfeE & SugEl & R 99 fERi A
SAD FHeT Al faare 81 iR 3fuAT SIfSf+ofy |AgfId ARBR Bl IR BT AR 549
JIfAfH & SUe TEIIR R B |

IFT Ul @ T8d I8 gieqreR Bial & b sl grr uneft & Arter # sienfie faare sifefrm,
1947 ® URT 33 T 33U &1 A1 Ioctd AT TAT & | (A Yd HaT FBIeA HHARNI / Qb da
AR AR & ®Y H SIT {31 2.1.2009 DI AT IH G 00 HHARI FMHRAD SHD / AR
@ U W G g & o9 g g ) urelt @1 dary PRRR A S siR el 1 e )
A g IR T gRe™ T S |

—3rferfrota—
I gg rffaoiy foear omar @ f—

1. Sl faare afafRm, 1947 &1 9T 33 U & dga urell &1 fdare affed &d war 9 g
FRAT A U4 I & | i Bl G |ar H 981 fhar 9 |
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2. urefl AfdRR RISl gF 1 ARRIS aRIel, Farfl 99ef$dl &1 a4, o udial & uTd,dars
e} Bl YIHdT 3B HHARI / Qb 99 |4 SHARI & ®U H S fQ1d 2.1.2009 I
o, Tged Sl HHAR] ATHRAD $AD / DI & & W Y: Fgad fbar i |

3. Uil @ A FR=R A S 3R wredi Bl TR &R ¥ daq /IR g aRey & 919 |

Y8 AQY W gRT foIflag HRam SR el fdid 01.11.2017 DI Gol AT H BSHIER DR
I fdar T |

ST HAR THI—1, AT

73 feeofl, 18 @S, 2018
PI.3AT. 8483 fdare ISTIIH, 1947 (1947 BT 14) BT €RT 17 & IRV H Dl ARBR b ATH

ISR & FdUdd @ Wdg AN IR SHe dHerl @ 99 oy H f[fdwe sieifie faae # sienfe
JATEBROT / 11 IR, SRR & ae (He4 9. 04 /2012) P UHIAT BT 8, Sl DGR ABR BT 18.05.2018
DI T GaAT T |

[E. T&-39025/01/2017-3TE 3R (SH-11)]
e AR, STIART SRR

New Delhi, the 18th May, 2018

S.0. 848.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref .04/2012) of thelndustrial Tribunal/Labour Court, Jodhpur as shown in
the Annexure, in the industrial dispute between the management of Bank of Barodaand their workmen, received by the
Central Government on 18.05.2018

[No. L-39025/01/2017 - IR(B-II)]

RAVI KUMAR, Section Officer

I
Jtenfire faare aiferever @ sm <IraTe™, SiggR (391)
EICIRIERCIBCaN - 3 3SR HFAR IHI—1
IEACRG R
s faare e — 04 /2012

FwRuldE g3 2N HRIRIE, 99 41 U, Sl 1oTyq, e

UTH deldl, YNRC deldl, XIulile, RN Mg, SEl GIEYR |

it
CEIk|

TERId AETUE=Id, 6 Mh dIel, &3 Bt
(STeTgR &13), 63 Ulall Yo, Urael, SiEgR |
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sufRerfa :
1. ureff ufafafer it BoboxaT SUo |

2. et ufafafer ot e=er WRvad SUo |

srferfarofa
feqid : 19.12.2017

39 AT BT geeEe e WRER B INT AT S de AR B IR I SIRY
JAERIAT TR UA—12012 /41 / 2008—3MMGAR(HA—11) &6 01.09.2008 S faars srfergfard fdar
T & 98 39 UBR &—

““Whether the action of the management of Bank of Baroda in terminating of service of Sh.Saroop
Singh S/o0 Kumbsingh w.e.f. 5.1.2007 is legal and justified.To what relief the concerned workman is
entitled ?"

g § 927 39 UPR o—

it 9 fergfaa faare & awawr # Sruem ART us U s weft | emuw AT um H wEr
6 ureff—s1ffs @1 e Fgfad arumell 9o @1 wRam wweR gvs. URET, A SR # fedie
2051996 Pl WIWR & Ug W &I Tg ol d urfi—siAed @l Jarell F A< 81 R vl § &
rferepTRAT gRT Urefl @l warsii &l FR=T <@r a1 | o el gRT &9 a9 dd ounell d9 H
PR BT Td IFHT RIFRY Q76 12.12.2005 $I Ar<ulel, SRQR @l § &R faar mr iR
urefi—s1ffes 9 i 13.12.2005 P AF<Ul TET H UAT BRI YU fhar| wefi-sfAd grRI
aredi 9% & AHINAT B AT T w1 e fBar dAfea arase e & S9 Fafd
TE1 a1 1 SR A wR Wl BT AP 5.1.2007 BT PR FAING b dIe AIRGD WU A
Jarad B fear war| wefl g foiRad | SR AFT Al I ASIRAT §RT By HROT o A
PR PR fear | el &1 SWiad g iefiie fdare A aH,1947 &1 9_7 25—1%,25—31 Ud
25—Td & UdUE] & I~¥id AT & 3R g7 GRS &1 awieft d& gRT Seaigd fhar Tar g | ureff
Pl WIHFT A F Qd A Al IRY uF AT T, A PSS9 BrRiars! oA B ISR B
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?T W IRYTS AR W IMGT IR H ABTs BT B fhar foasr avy a9y ) [giRa @) 78
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fpd foom fordlt ot Rerfay & =l o = a1 Bl ) o R Fgfad =181 @1 1 |adl ok 71 &
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AT Y b U R ) wafad @1 fedl A ug R FIged dRA BT AfeR B € | il @
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3. uredl g1 uvqgd wreien o Qe 13.12.2005

4. IURARY INTRER &T1H 2051996 ¥ 12.12.2005 AP 2MRAT

5. IURART IER f&ATH 13.12.2005 | 5.1.2007 TH AET
RIS ST YR IRRATS HHATRYT BT

6. ARl Al 99 1996 ¥ 2007 TDH DI |
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ifhd & oIfh ExeR 8 8, &l yaerd & sWeR 2ifdhd g1 sa9 I8 Sifex 8ar 2 fb ureft
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A fcer 9 ar<did Il & ford Sad! 9w & & ford wom mar foraer ureft =R
3SR T &7 2| A I H ol i ey yeeds Bl U UET 9 GEN 9T H RIATIRG B
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Ud HelUSR Y H Uh a¥ PR & el fhar a1 98 aRSdl Gl § AU W U P §HAR T8
/AT & 9 8 U AW ¥ Menfiie faare ifdfe—ae,1947 &Y RT 25-T% &1 Urerdr fhar e
3MIeTdH B | S I TAHAT a1 Jfad | U 99 Usel 9 8 HRI W A8l 3RET & al W 5D
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gfesd 98 I & HII W SURYT &1 gAT | 37T Uil BIg M8d U Bl ATBRI T € |

—3rferfaota—
g gg rfSfaoi foear omar @ f—

1. grefl & ATl H HarReHIT | qd s faare AfSfm 1047 @ ORI 25-Uh & Bl
Seere el gar | wreft smuneft & 9 Frafsa—ere & aae T8 e
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3 faeell, 21 5, 2018

BLIAT. 849 3NN faara aferfzm, 1947 (1947 FT 14 ) BT T 17 & SRR H U WBR
e, A I AR TaaTdedy, YR (S T Sd HHAN b YEHdd & Adg FEedl R [AD
PHBRI & dra ey H ffdw siiefe o § =y WReR SElfie AR vd 5 <A™ed, YaivR b

YaTe (684 9. 16,/2015) DI UBIRIT BT &, S Hald WBR DI 02.04.2018 DI UTT T3l oI |

[E. TA-42011/36/2015-3TER (€19)]
TSI SR, 39 Frewre

New Delhi, the 21st May, 2018

S.0. 849.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (ID No. 16/2015) of the Central Government Industrial Tribunal-cum-Labour
Court, Bhubaneswar as shown in the Annexure, in the industrial dispute between the employers in relation to the
Director, Central Institute of Freshwater Aquaculture, Bhubaneswar (Orissa) and their workmen, which was received by
the Central Government on 02.04.2018.

[No. L-42011/36/2015-IR(DU)]
RAJENDRA JOSHI, Dy. Director

ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, BHUBANESWAR

Present: Shri B.C. Rath,
Presiding Officer, C.G.I.T.-cum-Labour
Court, Bhubaneswar.

INDUSTRIAL DISPUTE CASE NO. 16/2015

Date of Passing Award — 8™ March, 2018
Between:
The Director,
Central Institute of Freshwater
Aquaculture, Po. Kausalyagang,
Bhubaneswar (Orissa) — 751 002. ...1" Party-Management

(And)

The General Secretary,

CIFA Shramik Sangh,

At. & Po. Kausalyaganga,

Bhubaneswar (Orissa) — 751 002. i Party-Union

Appearances:

Shri I. Muduli, For the 1* Party-
Asst. Admn. Officer Management

Shri D.N. Mallik, For the 2™ Party-
General Secretary Union

AWARD

The Award is directed against a reference with the schedule “Whether the concerned workmen in the instant
case are to be paid bonus (adhoc bonus) or not? If not, then the reason for the same.” made by the Government of India,
in the Ministry of Labour vide its letter No. L-42011/36/2015-IR (DU), dated 07.05.2015 in exercising its authority by
clause (d) sub-clause 2 of Section 10 of the Industrial Disputes Act (herein-after referred to as “The Act”) since an
alleged industrial dispute arose between the management of Central Institute of Freshwater Aquaculture and their
workman.

2. The case of the 2™ party-Union in narrow compass giving rise to the reference is that the Management namely
CIFA, Kausalayaganga, Bhubaneswar under the control of ICAR, Govt. of India, New Delhi has started its function at
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Kausalayaganga, Bhubaneswar from the year 1997 and it has developed freshwater aqua fishiculture and horticulture for
the purpose of research and for fulfilment of human wants. It has been supplying fish and fish product to the local market
for its consumption and it is an “Industry” as defined under section 2(j) of the Act. Near about 400 permanent, temporary
workers and contract labourers are working under the Management. Pursuant to the ICAR Order/File No. 9(8)/90CDM(A
& A), dated 29.10.1996 of the Ministry of Finance and Expenditure O.M. No. F. 14(1)/Estt. (Cood.) 96, dated 17.10.1996
it was decided by the Government of India to provide adhoc linked Bonus to all categories of labourers/employees. As
the claims of the workmen were not taken into consideration by the 1* Party-Management, a dispute was raised giving
rise to I.D. Misc. Case bearing No. 218/1997 in the Labour Court, Bhubaneswar, Odisha. The said Misc. Case was
disposed of with an order that the workmen who have worked for at-least 240 days for each year for three years or more
will be eligible for adhoc Bonus in the form of non-productivity linked Bonus scheme as per the Government of India
Notification dated 16.9.1996. 34 numbers of workmen out of 78 were paid Bonus in the years 1997-98 and payment of
such Bonus continued till the accounting year 2000. It is the allegation of the 2" party-Union that after the year 2000 no
other workmen who have completed 240 days of continuous work in a calendar year for three years has been provided
with such Bonus inspite of the specific order of the Hon’ble Court as well as the order of ICAR, Government of India,
New Delhi. In the meanwhile 110 numbers of casual workmen working under the 1% Party-Management for the last
several years are eligible for the said Bonus. But, the Management is avoiding to make payment of such Bonus to them
on certain frivolous reasons. In its rejoinder the 2™ party-Union has refuted the stand of the Management that the
disputant workmen are contract labour. According to it, the disputant are working directly under the Management and as
such, they are eligible for the Bonus as per the order of the Hon’ble Labour Court. Hence the dispute.

3. In its written statement the Management has challenged the maintainability of the reference contending that the
institution does not come with the purview of “Industry” as defined under section 2(j) of the Act on account of the same
being a research Unit. That apart, it is the stand of the Management that three categories of labourers are working in the
institution. Category-I are casual labour confirmed with temporary status and Category-II casual labours not confirmed
with temporary status but drawing 1/30™ basic pay are getting benefits of adhoc Bonus. Category-III are contractual
labours working under the labour contractor, though drawing the pay and allowances, are not eligible for the Bonus.
Hence, the workmen enlisted in the reference being contractual and contract labourers are not entitled to Bonus as per the
DoPT guidelines and as such the claim of the 2™ party-Union has no merit.

4. On the aforesaid pleadings of the parties the following issues have been settled for just and proper adjudication
of the dispute.

ISSUES
1. Whether the concerned workmen in the instant case to be paid Bonus (adhoc bonus) or not?
2. If not, then the reasons for the same?
5. To substantiate its claim the 2™ party-Union has examined its General Secretary as W.W.-1 and filed copy of

the conciliation failure report dated 16.3.2015, copy of the letter of the Union to the R.L.C.(C) dated 7.7.2014, copy of
the ICAR letter dated 29.10.1996 and dated 7.10.2014, copy of the letter addressed to the Director, CIFA dated
22.1.2015, copy of the award passed in I.D. Case No. 22/2000 and copy of the award passed in I.D. Case No. 218/1997,
which are marked as Ext.-1 to Ext.-6, whereas the Management did not like to adduce any evidence except advancing its
argument against the claim.

FINDINGS

6. The first issue raised by the Management is that the I.D. Act is not applicable to it as it is not coming under the
purview of “Industry” as defined under section 2(j) of the Act. To counter the same the 2™ party-Union has relied upon
the judgement of our own High Court reported in 2012-11I-LLJ-331 (Oris). Undisputedly in the case of Indian Council of
Agricultural Research between P.O., CGIT-cum-Labour Court, Bhubaneswar & Others as reported above it has been
held by the Hon’ble High Court of Orissa that a research Institute engaged in systematic activity with organized co-
operation of employer and employee for production/distribution of goods and service will be an industry under section
2(j) of the Act. That being the settled principle and position of law the objection raised by the Management towards
maintainability of the reference has no force and accordingly the issue is answered in favour of the 2™ party-Union.

7. The other contention for not releasing the Bonus in favour of the disputant is that they being contract labourer
are not entitled to the Bonus as the office Memorandum dated 16" Sept. 2014 of Ministry of Finance, Department of
Expenditure does not mandate so. It is the pleading and evidence of the Union that the disputants are working directly
under the supervision and control of the 1° Party-Management and the Management having failed to bring forth any
document to establish that the services of the disputant have been hired through contractor, they are to be treated as
casual labour working under the Management. In this regard the assertion of the witness has not been demolished. Not a
single scrap of paper is filed to prove that the disputants are contract labour and they are receiving their wages from the
contractor. It cannot be over-sighted that engagement of the disputants in the establishment of the Management to do
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labour work has not been seriously challenged. Hence, it can safely be presumed that the disputants are casual labours.
The Management has not refuted the assertions of the disputants that they have worked for more than 240 days
continuously in a calendar year for three consecutive years. The office memorandum issued by the Ministry of Finance
(Ext.3) mandate that the casual labours who have worked in offices following a 6 days week for at least 240 days for
each year for 3 years or more (206 days in each year for 3 years or more in the case of offices observing 5 days week),
will be eligible for this Non-PLB (Adhoc Bonus) Payment. In that view of the matter and the reasons discussed above,
the disputants are clearly eligible for the adhoc Bonus as per the Government of India circular. Refusal of adhoc Bonus
to them is undoubtedly unjustified. Therefore, the 1* Party-Management is directed to release adhoc bonus in favour of
the disputants as per the circulars of the Government of India within three months of the publication of the award failing
which the disputants are entitled to interest at the rate of 8% per annum.

Dictated & Corrected by me.
B. C. RATH, Presiding Officer
T2 feeett, 21 WS, 2018

W13, 850, 3Aaifies foemg eifufem, 1947 (1947 1 14) &1 & 17 & ST § Hw19 TEhK, IH, SN
feoelt TR 710 T ST wHER & Yo & Heag (Sl SR ST wHeRl % de orgey W e st faag o
e R S AR Td 99 e, Kol |1 % dEe (Hed "' 234/2015) w1 YHIRE i §, S
FT TR H 25.04.2018 I W g3 oI

[E. TA-42011/136/2015-3T831R () ]
RS ERS NSE R EENED

New Delhi, the 21st May, 2018

S.0. 850.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 234/2015) of the Central Government Industrial Tribunal-cum-
Labour Court No. 1, Delhi as shown in the Annexure, in the industrial dispute between the employers in relation to the

Commissioner, North Delhi Municipal Corporation and their workmen, which was received by the Central Government
on 25.04.2018.

[No. L-42011/136/2015-1R (DU)]
RAJENDRA JOSHI, Dy. Director
ANNEXURE

BEFORE PRESIDING OFFICER: CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR
COURT No.1, ROOM No.511, DWARKA COURT COMPLEX, SECTOR 10, DWARKA, DELHI

ID No. 234/2015

Shri Jaipal Singh S/o Tilak Ram, represented by

MCD General Mazdoor Union,

Room No.95, Barrack No.1/10,

Jam Nagar House, Shah Jehan Road,

New Delhi ...Workman
Versus

The Commissioner,

North Delhi Municipal Corporation,

4™ Floor, Civic Centre, Minto Road,

New Delhi 110 002 ...Management

AWARD

Reference under Section 10 sub-section (2A) of the Industrial Disputes Act, 1947 (in short the Act) was
received from the Central Government, Ministry of Labour and Employment vide it orders No.L-42011/136/2015-
IR(DU) dated 02.11.2015 for adjudication of an industrial dispute with the following terms:

‘Whether the action of the management of East Delhi Municipal Corporation, in not promoting Shri Jaipal
Singh S/o Shri Tilak Ram as Chaudhary in the pay scale of Rs.3050-4590 revised from time to time with effect
from 01.04.1989 is fair and legal? If not, to what relief the workman is entitled to and from which date?’
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2. Both the parties were put to notice and the workman Shri Jaipal Singh filed his statement of claim, wherein it is
alleged that he has been allotted work of Chaudhary with effect from 01.04.1989 by the competent officers of
Horticulture Department and was posted under Karol Bagh Horticulture Zone and was later on transferred to Civil Lines
Zone with effect from 19.06.2009 where he is performing his duties as acting Chaudhary. However, he has been denied
pay scale of Chaudhary, revised from time to time. The workman has got payment of salary in the lower pay scale of
mali, i.e. Rs.750-940 instead of Rs.950-15000 revised from time to time and has been denied the scale of Chaudhary,
effect from 01.04.1989. Action of the management is alleged to be illegal & unjustified and amounts to unfair labour
practice. Duties of mali is presently of an unskilled workman whereas duties of Chaudhary is skilled in nature belonging
to Group C category of employees.

3. It is also averred in para 9 of the statement of claim that Hon’ble High Court, Delhi, in the matter of Jai Chand
vs Municipal Corporation of Delhi (CW 6514/2001) has disapproved the non-payment of wages for those malis who are
working on the post of Chaudhary vide its judgement dated 02.05.2003. After the above judgement of the Hon’ble
Court, Municipal Corporation of Delhi (Horticulture Department) has also issued order No.ADC(Hor.)/AO(Hort)/DA-
VII/05/457 dated 04.03.2005 (Annexure B). There is also reference to the judgment of Division Bench of High Court of
Delhi in the matter of Municipal Corporation of Delhi vs. Sultan Singh wherein also plea of the MCD regarding non-
payment of wages of Chaudhary to malis who are doing working of Chaudhary, was turned down by the Hon’ble High
Court in judgement dated 27.07.2011.

4. It is also averred that similar situated workmen who were performing duty of Chaudhary were granted pay scale
of Chaudhary from the date when they were asked to perform duty on the higher post and management has challenged
the order dated 27.07.2011 of the Labour Court in the matter of MCD vs Sultan Singh as well as before the Hon’ble
Supreme Court of India by Special Leave to Appeal No.520069/2011 and the plea by MCD has been dismissed by both,
before the High Court as well as the Hon’ble Supreme Court. Workman, herein, is also similarly situated and doing
work of Chaudhary and as such, entitled to same benefits. Finally, it is prayed that an award may be passed in his favour.

5. Management has demurred claim of the workman by taking preliminary objections, inter alia, present dispute
not being an industrial dispute as there is no espousal & no demand notice has been served upon the management, claim
being misconceived, claim being stale etc. In para 5 of the preliminary objection, it is admitted that the workman herein
was engaged on the post of mali on muster roll basis and was later on regularized on the same post of mali. There is
prescribed procedure for promotion to the post of Garden Chaudhary and there must be sanctioned/vacant post of Garden
Chaudhary to which the workman can lay claim when he has passed trade test conducted by the department. Claimant
has not passed the said trade test nor is he performing duties of Garden Chaudhary. Management, on merits, have
denied material averments. It is also denied that the workman herein was performing duties of Chaudhary with effect
from 01.04.1989. Accordingly, it is prayed that claim of the workman herein is liable to be dismissed, being devoid of
merits.

6. Against this factual background, based on pleadings of the parties, this Tribunal vide order dated 07.08.2016
framed the following issues:

(6)) Whether reference is not maintainable, in view of the various preliminary objections?

(i) As in terms of reference
7. Claimant, in support of his case, examined himself as WW1 and Shri B.K. Prasad as WW2 and tendered in

evidence their affidavit Ex WW1/A & Ex.WW2/A and also tendered in evidence documents EX. WW1/1 and EX.WW2/1
to Ex.WW2/4 respectively. = Management, in order to rebut the case of the claimant, examined Shri Harbir Singh,
Assistant Director (Horticulture) as MW 1, whose affidavit is Ex.x MW1/A and also relied on documents Ex. MW1/1 to
Ex.MW1/4.

8. I have heard Shri B.K. Prasad, A/R for the claimant and Shri Nitin Soam, A/R for the management.
Findings on Issue No.(i)

9. It is clear from the preliminary objections taken in the written statement by the management that the
management has raised objection that no demand notice has been served upon the management nor the MCD General
Mazdoor Union has any locus standi to raise the present dispute as the union is not a recognized union of the
management. To my mind, there is no requirement of law that a dispute can be raised only by a recognized union. In
this regard, it is appropriate to refer to the judgement of the Hon’ble Apex Court in the case of State of Bihar Vs. Kripa
Shankar Jaiswal (AIR 1961 (2) SC Report 1) wherein also objection was taken on behalf of the management that the
union was not a registered under the Trade Union Act on the date of the settlement and said plea was rejected by
observing as under:

‘Held, that for a dispute to constitute an industrial dispute it is not a requisite condition that it should be
sponsored by a recognized union or that all the workmen of an industrial establishment should be
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parties to it. A settlement arrived at in course of conciliation proceedings falls within Section 18(3)(a) and (d) of
the Industrial Disputes Act and as such binds all the workmen though an unregistered union or only some of
workmen may have raised the dispute. The absence of notice under Section 11(2) by the Conciliation Officer
does not affect the jurisdiction of the conciliation officer and its only purpose is to apprise the establishment that
the person who is coming is the conciliation officer and not a stranger. Any contravention of Section 12(6) in
not submitting the report within 14 days may be a breach of duty on the part of the conciliation officer ; it does
not affect the legality of the proceedings which terminated as provided in_Section 20(2) of the Act.

10. Equally merit-less is the plea taken by the management that the present dispute is not sponsored or espoused by
substantial number of workmen. It is fairly settled position in law that even non-espousal of a case by the union would
not deprive the workman of the relief to which the workman is otherwise entitled under the law. Such view appears to
have been taken in the case of Nazrul Hassan Siddiqui vs. Presiding Officer, Industrial cum Labour Court Bombay
(1997) Lab.I.C. 1807. In the above cited case also contention was raised by the management that the dispute dies not
fall within the definition of ‘industrial dispute’ and the same has not been referred or supported by substantial section of
workmen. High Court rejected the plea of the management by placing reliance upon the decision of the Hon’ble
Supreme Court in the case of Associated Cement Companies Ltd. (AIR 1960 SC 777), which it was observed as under:

‘We have already noticed that an industrial dispute can be raised by a group of workmen or by a union
even though neither of them represent the majority of the workmen concerned; in other words, the majority rule
on which the appellant’s construction of Section 19(6) is based is inapplicable in the matter of the reference
under Section 10 of the Act. Even a minority group of workmen can make a demand and thereby raise an
industrial dispute which in a proper case would be referred or adjudication under Section 20.’

11. In view of the ratio of the judgement discussed above, it is clear that espousal of a dispute by the union is not
sine qua non for adjudication of such dispute in terms of Section 10 of the Act. Consequently, this issue is decided in
favour of the workman and against the management.

Findings on Issue No.(ii)

12. Now, the main issue which requires determination in the case in hand is whether the workman herein is entitled
for grant of pay scale of 3050-4590 as revised from time to time alongwith consequential benefits. It is clear from
pleadings of the parties that initially the workman herein was appointed as mali on daily wage basis and later on he was
regularized on the same post of mali. This fact has been admitted even by the management in para 5 of the preliminary
objections.

13. There is also ample evidence on record that the workman herein was performing duty as officiating Chaudhary.
It is clear from perusal of office order dated 27.11.2008 Ex.WW1/1 that that name of the claimant finds mention at serial
No.1 in the list of acting chaudharies attached with the letter and in the column ‘Karyavahak Chaudhary ke roop me kab
se karya kar raha hai’, it is mentioned ‘April 1989. Claimant, in order to prove his case, has tendered in evidence his
affidavit EXx WW1/A, wherein material averments contained in statement of claim has been reiterated. It is specifically
alleged in the affidavit that he was doing work of acting Chaudhary with effect from 01.04.1989. Claimant, in order to
prove his case, has tendered in evidence his affidavit EX.- WW1/A, wherein material averments contained in statement of
claim has been reiterated. It is specifically alleged in the affidavit that he was doing work of acting Chaudhary with
effect from 01.04.1989. There are also averments in his affidavit that one Shri Jai Chand has also been granted pay scale
of Chaudhary by the management of MCD and Sultan Singh and others vs. MCD, who were doing work of acting
Chaudhary , vide judgement of the Hon’ble High Court, i.e. in the case of MCD vs. Sultan Singh & others and necessary
orders for implementation of the said judgement were issued by MCD.

14. There is no merit in the stand taken by the management in its reply, that the workman here is not entitled for
promotion to the post of Chaudhary inasmuch as he has not appeared in the trade test conducted by the department. To
my mind, this plea is devoid of any merit inasmuch as similarly situated other workers who were performing duties of
Chaudhary, i.e. acting Chaudhary have been granted pay scale of Garden Chaudhary after judgement dated 27.07.2011
rendered by the Hon’ble High Court in the case of MCD vs. Sultan Singh as well as MCD vs. Mahipal(WP 5550 of
2010). Operating portion of the judgement in Sultan Singh (supra) of the Hon’ble Division Bench is as under:

“28. Considering the entire facts and circumstances it is apparent that the claim of the respondents have
always been that they should be paid the difference in pay of Mali/Chowkidar and the Garden Chaudhary as
they were made to work on the post of Garden Chaudhary whereas the petitioner had first denied that they
worked as Garden Chaudharies, then took the plea that the Assistant Director (Horticulture) was not competent
to ask the respondents to work as Garden Chaudharies and that the respondents cannot be appointed to the post
of Garden Chaudharies in accordance with the recruitment rules. There is no doubt that respondents are not
claiming appointment to the post of Garden Chaudharies on account of having worked on ad-hoc basis on the
post of Garden Chaudhary contrary to rules or that some of them not having the requisite qualifications are
entitled for relaxation.
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29. In the entirety of facts and circumstances therefore, the learned counsel for the petitioner has failed to make
out any such grounds which will impel this Court to exercise its jurisdiction under Article 226 of the
Constitution to set aside the orders of the Tribunal dated 29th January, 2010 and 7th October, 2010 as no
illegality or un- sustainability or perversity in the orders of the Tribunal has been made out.

30. The writ petition is, therefore, dismissed. Parties are left to bear their own cost.”

15. It is further clear that SLP was also filed by MCD before the Hon’ble Apex Court by special leave application
No. S20069/2011 MCD vs. Sultan Singh and others which was also dismissed as withdrawn vide order dated
09.04.2012. Tt is further clear that the Hon’ble High Court in Sultan Singh case strongly deprecated the stand taken by
the management that the workmen were not possessing requisite qualification or have not qualified the test etc. It was
clarified that since the workmen were discharging duties to the post of Garden Chaudhary, as such, workmen were
entitled for the salary of Garden Chaudhary and competent authority need not look into anything else except the fact that
the workman had worked as Garden Chaudhary. Therefore, stand taken by the management that the workman herein
could not qualify the test conducted by the department is without any merit and has no relevance so far as question of
grant of salary against the post of Garden Chaudhary is concerned.

16. It is not out of place to mention here that even if the claimant herein was not a party in Sultan Singh case
referred above, judgement of the Hon’ble High Court is binding on the management and management is required to
implement the same in letter and spirit and the same is judgement in rem, and all similarly situated workmen are required
to be accorded the benefit of the said judgement of the Hon’ble High Court, which have become final. There is no
question of even plea of delay and laches when management had not led any evidence to prove the same. The Hon’ble
High Court has decided an abstract proposition of law, i.e. a mali who is performing duty as officiating/acting
Chaudhary is entitled to the salary/wages of Chaudhary. Law is fairly settled that if a person is working on a higher post,
on adhoc or temporary basis, even such workman is entitled to salary/wages of higher post, unless rules or regulations
specifically provides otherwise. I find support to this view from Secretary vs. Lieutenant Governor Port Blair (1998
Lab.I.C. 598), yet in another case, Hon’ble Apex Court while considering that question of grant of benefits to similarly
situated employees who were not party to the writ petition or lis in the case of State of Uttar Pradesh vs. Arvind Kumar
Srivastava (2015) 1 SCC 347 observed as under:

“The moot question which requires determination is as to whether in the given case, approach of the Tribunal
and the High Court was correct in extending the benefit of earlier judgment of the Tribunal, which had attained
finality as it was affirmed till the Supreme Court. The legal principles that can be culled from the judgments,
cited both by the appellants as well as the respondents, can be summed up as under:

(1) Normal rule is that when a particular set of employees is given relief by the Court, all other identically
situated persons need to be treated alike by extending that benefit. Not doing so would amount to discrimination
and would be violative of Article 14 of the Constitution of India. This principle needs to be applied in service
matters more emphatically as the service jurisprudence evolved by this Court from time to time postulates that
all similarly situated persons should be treated similarly. Therefore, the normal rule would be that merely
because other similarly situated persons did not approach the Court earlier, they are not to be treated differently.

(2) However, this principle is subject to well recognized exceptions in the form of laches and delays as well as
acquiescence. Those persons who did not challenge the wrongful action in their cases and acquiesced into the
same and woke up after long delay only because of the reason that their counterparts who had approached the
Court earlier in time succeeded in their efforts, then such employees cannot claim that the benefit of the
judgment rendered in the case of similarly situated persons be extended to them. They would be treated as
fence-sitters and laches and delays, and/or the acquiescence, would be a valid ground to dismiss their claim.

(3) However, this exception may not apply in those cases where the judgment pronounced by the Court was
judgment in rem with intention to give benefit to all similarly situated persons, whether they approached the
Court or not. With such a pronouncement the obligation is cast upon the authorities to itself extend the benefit
thereof to all similarly situated person. Such a situation can occur when the subject matter of the decision
touches upon the policy matters, like scheme of regularization and the like (see K.C. Sharma & Ors. v. Union of
India (supra). On the other hand, if the judgment of the Court was in personam holding that benefit of the said
judgment shall accrue to the parties before the Court and such an intention is stated expressly in the judgment or
it can be impliedly found out from the tenor and language of the judgment, those who want to get the benefit of
the said judgment extended to them shall have to satisfy that their petition does not suffer from either laches and
delays or acquiescence.”
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17. In view of the discussions made herein above, it is held that the workman herein, Shri Jaipal Singh is entitled to
the pay scale of Garden Chaudhary with effect from 01.04.1989 and as a corollary, management is liable pay the
difference of wages of mali vis-a-vis Garden Chaudhary from the date when the workman herein was performing duties
and functions of Garden Chaudhary. An award is accordingly passed. Let this award be sent to the appropriate
Government, as required under Section 17 of the Industrial Disputes Act, 1947, for publication.

A. C. DOGRA, Presiding Officer
Dated: March 16, 2018
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New Delhi, the 21st May, 2018

S.0. 851.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 26/2013) of the Central Government Industrial Tribunal-cum-Labour
Court No. 2, Delhi as shown in the Annexure, in the industrial dispute between the employers in relation to the General
Manager, BSNL, Ghaziabad and their workmen, which was received by the Central Government on 06.03.2018.

[No. L-40012/109/2012-1R (DU)]
RAJENDRA JOSHI, Dy. Director
ANNEXURE

BEFORE PRESIDING OFFICER: CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR
COURT No.2, ROOM No.512, DWARKA COURT COMPLEX, SECTOR 10, DWARKA, DELHI

ID No.26/2013

Shri Bijender Singh S/o Shri Ganga Prasad,
House No.12, Gali No.1, Sewa Nagar,

Ghaziabad, Uttar Pradesh ...Workman
Versus
The General Manager,
Bharat Sanchar Nigam Limited,
Raj Nagar,
Ghaziabad, Uttar Pradesh ...Management
AWARD

In the present case a reference was received from Ministry of Labour and Employment vide letter No. L-40012/
109/2012-IR(DU) dated 07.03.2013 under clause (d) of sub-section (1) and Section (2A) of Section 10 of Industrial
Disputes Act, 1947(in short the Act) for adjudication of an industrial dispute, terms of which are as under:

‘Whether the action of the management of BSNL, Ghaziabad in terminating the services of workman Shri
Bijender Singh, Driver, with effect from 30.04.2011 without complying the provisions of the ID Act is
unjustified. If so, to what relief the workman is entitled to?’

2. Both parties were put to notice and Shri Bijender Singh (in short the claimant) filed statement of claim with the
averments that he was engaged as driver on 01.09.2002 in BSNL (in short the management ) under Shri Dehel Singh
Tomar, SDO(Phones) Patel Marg, Ghaziabad on a monthly salary of Rs.3000.00. Work of the claimant was satisfactory
and his services were illegally terminated on 30.06.2003 by the management without serving any notice.

3. It is the case of the claimant that he approached the Conciliation Officer under Section 2-A of the Act and
management agreed to take back the claimant in service on the assurance that the claimant would withdraw his case.
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Thereafter, the claimant joined back on 20.10.2003 with the management after withdrawing his case . Claimant was
assigned work Peon continuously upto 30.04.2005. On 01.05.2005, the claimant was assigned work of driver under Shri
U.B. Shakya, SDO, Govindpuram where he worked upto 15.07.2006. He regularly drove the care of SDO(Phones) of the
management. Thereafter, he was shifted to drive the vehicle of Shri A.N. Singh, SDO(phones) where he continuously
worked upto 08.03.2007. Claimant was transferred to Shri V.P. Singh, SDO (Phones), Govindpuram, where he worked
upto 31.12.2008. Thereafter claimant was directed to report and drive for Shri Jitender Singh Bagela, JTO, Govindpuram
where worked continuously upto 24.01.2009. Lastly he was directed to work under Shri Subhash Chand Tyagi,
SDO(Phones), Govindpuram where he worked upto 30.04.2011. While working under different SDOs, payments have
been made by the SDO(Phones) every day. One of the payments of the SDO(Phones), for ready reference , is Annexure
P-2. Thus, the claimant has been continuously working from 2002 to 30.04.2011 and in each year, he has completed 240
days, there was no complaint against the claimant from any quarter and his services have been suddenly terminated on
30.04.2011 and management has appointed on Shri Bhudatt Sharma to drive the car driven by the claimant vide letter
dated 05.05.2011. Since termination of the claimant is in violation of provisions of the Act, as the claimant has worked
for more than 240 days in each calendar year preceding his termination, as such his termination is both illegal and void
under the law. The claimant has also taken up the matter with the Assistant Labour Commissioner, Dehradun. His claim
was opposed by the management by filing reply. Thereafter, matter was placed before the Conciliation Officer, but it
failed. Finally, reference in the above matter was made by the appropriate Government to this Tribunal for adjudication
of the industrial dispute.

4. Claim was resisted by the management taking various preliminary objections that there was no relationship of
employer and employee between the claimant and the management and claimant has no cause of action against the
management. It was also alleged that the claimant also does not fall within the definition of ‘workman’ as defined under
section 2(s) of the Ac. On merits, all the averments made by the claimant in the statement of claim have been denied by
the management. It was also denied that the claimant was engaged by the management at any point of time. It is also
denied that he was engaged as deiver on 01.09.2002 under SDO(Phones) Shri Dehel Singh Tomar. It is alleged that
management has been hiring private vehicles from different contractors who provide taxi service. Claimant may be one
such driver. Claimant might have worked with Shri Dehel Singh Tomar as his personal driver and management has
nothing to do with that.

5. Rejoinder was filed by the claimant herein, wherein he has reasserted the averments made in the statement of
claim and denied the material averments made in the statement of defence.

6. Based on the pleadings of the parties, this court vide order dated 27.01.2014, framed the following issues:

@) Whether the action of the management of BSNL, Ghaziabad in terminating the services of the
workman Shri Bijender Singh, Driver, with effect from 30.04.2011 without complying the provisions
of the ID Act is unjustified. If so, its effects.

(i) If not, what relief the workman is entitled to?
(iii) Whether employer and employee relation exists. If so, its effects.
1. Claimant, in order to prove the case against the management, examined himself as WW1 and his affidavit is

Ex.WWI1/A. He relied on documents Ex WW1/1 to Ex WW1/4. It is pertinent to note here that there is no cross
examination of the claimant. Management, in fact, was given several opportunities by this Tribunal to examine the
claimant. However, the management failed to cross examine the claimant and as such, right of the management to cross
examine the claimant was closed vide order dated 05.07.2016. Management has also not adduced any evidence in the
present case so as to rebut the case of the claimant.

Findings on issue no.(i), (ii) and (iii)

8. At the outset, it was stated by the claimant that his name is Vijendra Singh and it has been wrongly mentioned in
the reference as Bijender Singh. He has filed copy of his aadhar card to support his contention.

9. Issue No.(i), (ii) and (iii) are being taken up together for the purpose of discussion as the same are inter-linked
and can be conveniently disposed of. It is clear from the averments made in the statement of claim as well as the
affidavit that the claimant herein was taken in service by the management on 20.10.2003 and thereafter the claimant
continued to serve under different SDOs. It was on 01.05.2005 that the claimant was assigned work as driver under SDO
Shri UB Shakya, Govindpuram Ghaziabad. Thereafter he was shifted to drive the vehicle of Shri A.N. Singh, SDO,
Govindpluram Ghaziabad upto 08.03.2007, thereafter he was shifted to drive Shri V.P. Singh, SDO. Govindpuram whre
worked upto 31.12.2008. He has also served Shri Jitender Singh Bagela, JTO, Govindpuram, Ghaziabad upto 24.01.2009
and finally he was directed to work with Shri Subhash Chand Tyagi, SDO(Phones) Govindpuram, Ghaziabad, where he
worked upto 30.04.2011 when his services were terminated. It is clear from Annexure P-3 that Shri Bhudatt Sharma was
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transferred and posted under SDO(Phones) Nehru Nagar, Ghaziabad. Learned A/R for the claimant stated that in fact
Shri Bhudatt Sharma has been appointed in place of the claimant herein who was previously engaged as driver under
various SDOs mentioned above.

10. It is also clear from Ex.WW1/1 (colly) comprising of various memos dated 02.09.2002, 04.09.2002, 06.09.2002,
03.09.2002, 09.09.2002, 11.09.2002, 13.09.2002 16.09.2002 etc. that the claimant has got filled diesel in the vehicle
which he was driving and the same bears signatures of the SDO(Phones), Ghaziabad.

11. There is another document Ex.-WW1/2 which is cash memo bearing names of various parts of the vehicles
which is also suggestive of the fact that for repair of vehicles, said parts have been used and during that period he has
served the management as driver. Cash memo also bears signatures of the SDO(Phones), who has sanctioned the
amount.

12. Ex.WW1/3 which is in the name of SDO(Phones) Govindpuram which shows that vehicle of SDO was being
taken for filing on various dates and there is mention of petrol. All these bills have been approved by SDO concerned,
which is clearly suggestive of the fact that the claimant was not engaged as driver in personal capacity by SDO(Phones)
but he was driving the vehicle for the management. Similarly Ex.- WW1/4( colly) shows that the vehicle No.UP14-D-5800
being driven by the claimant was getting filled petrol and mobil oil. These documents bear signatures of the claimant as
well as the DEP(O/D) as well as SDO(Phones)

13. It is the case of the management that the claimant was never in the employment of the management and that he
was engaged in personal capacity. There is no merit in the contention of the management that since the claimant was
engaged in personal capacity or that he was a casual daily wager, as such, he does not fall within the definition of
‘workman’. In this regard, it is appropriate to to the case of Devender Singh Vs. MC Sanaur, AIR 2011 SCC 2532,
wherein Hon’ble Apex Court had the occasion to deal with the meaning of the expression ‘workman’ as used in Section
2(s) of the Act. In para 13 and 14 of the judgement, while refuting the contention of the management that casual or
temporary or part time worker do not fall within the definition of ‘workman’ observed as under:

‘The source of employment, the method of recruitment, the terms and conditions of employment/contract of
service, the quantum of wages/pay and the mode of payment are not at all relevant for deciding whether or not a
person is a workman within the meaning of Section 2(s)of the Act.

The definition of workman also does not make any distinction between full time and part time employee or a
person appointed on contract basis. There is nothing in the plain language of Section 2(s) from which it can be
inferred that only a person employed on regular basis or a person employed for doing whole time job is a
workman and the one employed on temporary, part time or contract basis on fixed wages or as a casual
employee or for doing duty for fixed hours is not a workman.

14. Thus, it is clear from resume of evidence on record that the claimant was admittedly engaged as driver and was
driving vehicle of the management. Admittedly, no show cause notice or one months’ notice in lieu thereof was given to
the claimant.

15. It is now well settled position in law that before ordering termination of services of a workman, management is
required to serve one month notice or one month salary in view of such notice failing which action of the management
would be termed as totally arbitrary and illegal. In the case on hand also, admittedly neither one months’ notice was
served upon the claimant nor any salary in lieu of such notice was paid to the claimant. In such a situation, action of the
management in terminating services of the claimant herein orally cannot stand the scrutiny of law, as such, the same is
held to be totally illegal and void.

16. Now, the residual question before this Tribunal is whether the claimant herein is entitled for reinstatement with
back wages. It has been held by Hon’ble Apex Court in number of cases that if the termination of workman is illegal,
rule of reinstatement with back wages would follow. However, in the recent past, there is a change in this term and now
in most of the cases, view has been taken that reinstatement with back wages is not automatic even though the
termination of the workman is in contravention of the prescribed proceedings. It would depend upon the facts and
circumstances of each case whether reasonable compensation instead of reinstatement is to be paid.

17. While dealing with reinstatement, the court has to keep in mind the nature of the post, duration of the
engagement, nature of appointment, availability of the post, delay in raising industrial dispute and whether the
appointment was in accordance with rules or not. The workman herein was admittedly holding temporary posts of daily
wager. They have worked with the management for around five years. Though it has been averred by the workman in his
affidavit as well as statement of claim that he is not gainfully employed with any other management yet this court has to
keep in mind that they were not regular employees of the management nor they have vested right to continue in said
employment. The ordinary principle of grant of reinstatement with full back wages, when the termination is found to be
illegal is not applied mechanically in all cases. While that may be a position where services of a regular/permanent
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workman are terminated illegally and/or malafide and/or by way of victimization, unfair labour practice etc. However,
when it comes to the case of termination of a daily wager worker and where the termination is found illegal because of
procedural defect namely in violation of Section 25-F reinstatement with back wages is not to be automatic. Instead the
workman would be given monetary compensation which will meet the ends of justice. Reasons for denying the relief of
reinstatement in such cases are obvious. It is trite law that when the termination is found to be illegal because of non-
payment of retrenchment compensation and notice pay as mandatorily required under Section 25-F even after
reinstatement, it is always open to the management to terminate the services of that employee by paying him the
retrenchment compensation. Since such a workman was working on daily wage basis and even after he is reinstated, he
has no right to seek regularization. Since in the case on hand, claimant was admitted engaged as casual labour and
claimant being able-bodied person cannot be said to be sitting idle at home. It is legitimate to presume that he was doing
something to make both ends meet.

18. No doubt, earlier a view was articulated by the Hon’ble Apex Court in several authorities and legal position
was that if termination of a workman is found to be illegal or against the principles of natural justice, in that eventuality,
relief of reinstatement with back was would follow.  This view was taken by Hon’ble Apex Court in Deepali Gundu
Survase Vs. Kranti Junior Adhyapak Mahavidyalaya (2013 AIR SCW 5330). However, in the recent past, there is
change in this trend and now in several cases a view has been taken that relief by way of reinstatement alongwith back
wages is not automatic even though the action of the management has been found to be totally illegal or void under the
law. Question of grant of back wages as well as reinstatement, in fact, would depend upon a number of factors, e.g.
nature of post, mode of recruitment, duration of engagement, delay in raising the industrial dispute, nature of the work
being performed by the workman etc. However, there cannot be any straight jacket formula to be applied in a
mechanical manner by the courts.

19. At this stage, it is necessary to mention that in Oshiar Prasad Vs. Sudamdih Coal Washery (2015) 4 SCC 71,
Hon’ble Apex Court while dealing with almost similar case held that when services of a workman have been terminated
long back prior to making of the reference and such workmen were either not in the services of either Contractor or/and
the previous employer, in that eventuality, question of their absorption or regularization did not arise nor this issue
could have been gone into on its merits for the reason that they were not in service. Question of regularization thus can
only be considered when contract of employment subsists. In the case on hand, as is clear from the pleadings as well as
evidence on record, services of the claimant herein was terminated on 30.04.2011 and thereafter he is virtually out of
employment and from the pleadings it is quite clear that he has been in service of the management for the last more than
9 years prior to their termination. In view of this, it is held that the action of the management of BSNL Ghaziabad in
terminating services of Shri Vijendra Singh, claimant herein with effect from 30.04.2011 without complying with
provisions of the Act is totally unjustified. Having regard to the length of his service and the latest trend of the Hon’ble
Apex Court reflected in the various judgements, I am of the view that an amount of Rs.3 lakh appears to be just and
reasonable. It is also made clear that in case compensation of Rs.3 lakh is not paid within a period of one month from the
date of publication of the award, the claimants would also be entitled to interest at the rate of 6% per annum upon the
said amount from the date of the reference till its payment. An award is accordingly passed. Let this award be sent to
the appropriate Government, as required under Section 17 of the Industrial Disputes Act, 1947, for publication.

A. C. DOGRA, Presiding Officer
Dated: February 13, 2018

& faoett, 21 W, 2018

WM. 852 3iEifies foamg sifufem, 1947 (1947 1 14) &1 &R 17 & RO § =¥ WHR, 39
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v (e W@ 61/2014) I TR HLA €, S BT TR HI 06.03.2018 HI W 3T 1)

[E. TA-14012/17/2014-3TE3TR (SR ]
Telg el 39 FRerR

New Delhi, the 21st May, 2018

S.0. 852.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 61/2014) of the Central Government Industrial Tribunal-cum-Labour
Court No. 2, Delhi as shown in the Annexure, in the industrial dispute between the employers in relation to the Deputy
Director General, Military Farm (MF-1), Ministry of Defence (Army), New Delhi & other and their workmen, which was
received by the Central Government on 06.03.2018.

[No. L-14012/17/2014-1R (DU)]
RAJENDRA JOSH]I, Dy. Director
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ANNEXURE

BEFORE PRESIDING OFFICER: CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL CUM LABOUR
COURT No.2, ROOM No.512, DWARKA COURT COMPLEX, SECTOR 10, DWARKA, DELHI

ID No. 61/2014

Shri Siya Ram S/o late Shri Jagdeo Chauhan,

Village Lala Mohammadpur,

Post Kankerkhera,

Meerut, Uttar Pradesh ...Workman
Versus

(i) The Deputy Director General,
Military Farms (MF-1), QMG’s Branch, HQ,
Ministry of Defence (Army), West Block,
3, R.K.Puram, New Delhi

(i) The Commandant,
Military Farm School & Centre,
Grass Farm Road, Meerut Cnatt.,
Meerut, Uttar Pradesh ...Managements

AWARD

In the present case, a reference was received from appropriate Government vide letter No.L-14012/17/2014-
IR(DU) dated 05.08.2014 under clause (d) of the sub-section (1) and sub-section 2(A) of Section 10 of the Industrial
Disputes Act, 1947(in short the Act) from the Central Government for adjudication, terms of which are detailed as under:

‘Whether the workman has earned right of absorption having been engaged of a considerable period of time
regularly even though on daily wages? And whether the management of Military Farm School and Center,
Meerut should give him a permanent regular employee status with immediate effect?

2. Parties were put to notice and claim statement was filed on behalf of the claimant stating that the management
is a unit of Ministry of Defence and is an establishment under the control and supervision of Central Government and is
engaged in imparting technologies, guidelines and education cum training in respect of dairy farming including
production and procurement of cow milk and supply thereof to the troops and other establishments with the help and co-
operation of its employees. The claimant was engaged as a gardener, which is a substantive post. The claimant was
inducted into the service of Military Farm School and Center, Meerut in 1984 for performing perennial/regular nature of
work/integral part of employer’s establishment as a casual labour/gardener. The claimant rendered service against a
substantive post without interruption and he never gave a chance of complaint to the management. Later on, under
provisions and norms of DOP & T Scheme 1993 the claimant has been categorized/awarded temporary status by the
management. As per direction contained in letter No.E-2/FS dated 06.11.197, per se he became entitled to get
absorption with other benefits on the basis of length of his service. =~ Though his position appears at serial No.2 of the
seniority list, the employer failed to absorb him. In 2003, services of the claimant and two other employees were
dispensed with. The aggrieved employees approached Administrative Tribunal by filing a joint petition and the same
was decided in favour of the applicants. All the three workers were taken in service with continuity in compliance of the
judgement passed by the Administrative Tribunal. Thereafter, the management vide order No.OA/2601/2003 dated
17.09.2005 started to take work of conservancy, i.e. cleaning of toilets and sweeping in addition to the duties of gardener.
Thereafter, the claimant requested for regularization and in retaliation, the officiating commandant of the management
did not allow him to join duties with effect from 02.06.2012 under false and baseless allegations. It was also alleged by
the management that the claimant quit on his own. The claimant has also tried to resolve the matter amicably resolve the
matter and approached the management on various occasions. Left with no other alternative, the claimant sent a legal
notice to the claimant, to which the management refused to re-engage the claimant on account of doubtful integrity.
However, the claimant was not afforded any opportunity to defend himself prior to his termination. Finally, it has been
prayed that the claimant may be awarded permanent status.

3. Claim was demurred by the management taking various preliminary objections, inter alia of the reference being
bad in law, claimant having no locus standing to file the claim, concoction of facts, claim being barred by principle of
res-judicata, management not being an industry, there being no cause of action etc. On merits, the management has
denied the material averments contained in the statement of claim. There is no permanent post of gardener with the
management. The claimant was engaged as an when required to carry out work on seasonal and intermittent nature. The
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services of the claimant and two other employees were terminated in accordance with law and retrenchment
compensation was paid to him. His retrenchment was challenged before Hon’ble CAT vide OA No.1203/01 and
Hon’ble CAT disposed the same vide order dated 04.01.2002 with directions to the respondents to act generously and
proceed to offer employment even if on the job basis to the applicant in keeping with the seniority. The claimant failed
to diligently perform his duties assigned to him and hence the officiating Commandant asked the claimant to perform his
duties efficiently. The claimant instead of improving his conduct, started using un-parliamentary language and opted to
quit the job on his own. The management has denied the other material averments contained in the statement of claim.

4. Rejoinder was filed on behalf of the claimants wherein the material averments contained in the written statement
denied and the facts contained in the statement of claim was reiterated.

5. Based on the pleadings of the parties, this Tribunal vide order dated 09.12.2015, framed the following issues:

@) Whether the workman Shri Siya Ram has earned right of absorption having been engaged of a
considerable period of time regular even though on daily wages? If so its effects?

(ii) Whether the management of Military Farm School and Center, Meerut should give him a permanent
regular employee status with immediate effect? If so, its effects.

6. Thereafter, the case was listed for evidence of the claimant, who filed his affidavit in evidence. However,
despite affording several opportunities, claimant did not put in his appearance for his examination. Merely filing of an
affidavit by a party is not sufficient and contents of the same are to be purified by an ordeal of cross examination. Since
none was there on behalf of the claimant, opportunity could not be accorded to the management to purify facts unfolded
by the claimant in his pleadings through an ordeal of cross examination. Absence of the claimant clearly depicts that he
is no more interested in progress of the case on merits. In such a situation, this Tribunal is left with no alternative but to
pass a ‘No dispute/claim’ award. An award is accordingly passed. Let this award be sent to the appropriate
Government, as required under Section 17 of the Industrial Disputes Act, 1947, for publication.

A. C. DOGRA, Presiding Officer
Dated: January 30, 2018
T feeeft, 21 =€, 2018
I3, 853, Eifieh foamg erfufem, 1947 (1947 &1 14) *1 R 17 % T § Hd THR, TEIIeEF,
SCHCATE, SR (SEE1) 3R 3 T S HHarl & Jaeas & Hag sl 3R 396 wHer & oe ogey o
e sfienfier faame o w=ia TR iEifieh Sfamo e 99 =IEed, Jeve & vue (Fed d@m 24/2015)
TeRTTTA HTet €, ST s TR 1 04.04.2018 1 WTwd A |

[E. TA-40011/08/2015-3TE3R (EFY) ]
RS INISERECNC

New Delhi, the 21st May, 2018

S.0. 853.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 24/2015) of the Central Government Industrial Tribunal-cum-Labour
Court, Bhubaneswar as shown in the Annexure, in the industrial dispute between the employers in relation to the
General Manager, BSNL, Balasore (Orissa) & others and their workmen, which was received by the Central Government
on 04.04.2018.

[No. L-40011/08/2015-IR (DU)]
RAJENDRA JOSHI, Dy. Director
ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT BHUBANESWAR

Present: Shri B.C. Rath, Presiding Officer,
C.G.L.T.-cum-Labour Court, Bhubaneswar.

INDUSTRIAL DISPUTE CASE NO. 24/2015
No. L-40011/08/2015 — IR(DU), dated 01.06.2015
Date of Passing Order — 20™ March, 2018
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Between:

1. The General Manager,
Bharat Sanchar Nigam Limited,
Deptt. of Telecom, Telecom Dist.
Balasore, Orissa — 756 001.

2. M/s. Orissa Computer &Communication
Pvt. Ltd., Shed No. D-2/10, Sec-A, Zone-D,
Industrial Estate, Mancheswar,
Bhubaneswar (Orissa) 756 010.

3. Shri Bibhudhendra Prasad Das,
FR-108/1, Sailashree Vihar,
Bhubaneswar, Orissa — 756 001.

4. Shri Manoj Kumar Patra,
Plot No. 706/2553, Jail Road, Jharpada,
Bhubaneswar, Orissa — 756 001. ...1°" Party-Managements.
(And)

The District Secretary,
BSNL, Casual Karmachari Sangha,
Balasore Telecom, Dist. Branch, Balasore- 756 001 ...2nd Party-Union.

Appearances:
None. For the 1 Party-Managements.
None. For the 2™ Party-Union.
ORDER

Parties are found absent on repeated calls. After filing of statements/pleadings and settlement of issues by the
parties the case was fixed for evidence of the 2™ party-Union. The record further reveals that despite several
adjournments from time to time the 2™ party-Union failed to make its appearance or to take any step to adduce evidence
on its behalf to substantiate its case for just and proper adjudication of the case. In the above back-drops and in absence
of the 2™ Party-Union there is no alternative than to presume that either the workers of the 2™ Party-Union has lost its
interest to pursue the dispute for its judicial adjudication or there exists no further dispute between the parties. In the
given situation I am constrained to return the reference to the Ministry for taking necessary action at their end.

Dictated & Corrected by me.
B.C. RATH, Presiding Officer

& faoett, 21 W, 2018

WA, 854, ArEifieh o Afuf=m, 1947 (1947 &1 14) 1 O 17 & A0 § $519 WHR 7831,
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[E. TA-42011/111/2016-3TE3R () ]
REERCINIMSERECNC

New Delhi, the 21st May, 2018

S.0. 854.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 82/2016) of the Central Government Industrial Tribunal-cum-Labour
Court, Bhubaneswar as shown in the Annexure, in the industrial dispute between the employers in relation to the
Director, Institute of Physics, Bhubaneswar (Orissa) and their workmen, which was received by the Central Government
on 04.04.2018.

[No. L-42011/111/2016-1R (DU)]
RAJENDRA JOSHI, Dy. Director
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ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT BHUBANESWAR

Present: Shri B.C. Rath, Presiding Officer,
C.G.L.T.-cum-Labour Court, Bhubaneswar.

INDUSTRIAL DISPUTE CASE NO. 82/2016
No. L-42011/111/2016 — IR(DU), dated 17.11.2016/30.11.2016
Date of Passing Order — 28" February, 2018

Between:  The Director, Institute of Physics,
Government of India,
Gajapati Nagar, Bhubaneswar (Orissa) — 751 013 ...1* Party-Management.

(And)

The Vice President,
Contract & Construction Labour Union,
Plot No. 32, Ashok Nagar,

Bhubaneswar (Orissa) — 751 009 i Party-Union.
Appearances:
None For the 1* Party-Management.
None For the 2" Party-Union.
ORDER

Representative of the Management is present whereas none appears on behalf of the 2™ party-Union on repeated
calls. It is seen from the record that the 2™ party-Union is not taking any steps for the last four adjournments after filing
of written statement by the Management. It appears that either the 2" party-Union is not interested to pursue the matter.
In the above premises I have no alternative than to return the reference without any answer and as such the reference is
returned herewith to the Government of India, Ministry of Labour for necessary action at their end.

Dictated & Corrected by me.
B.C. RATH, Presiding Officer

= faoett, 21 W, 2018

I, 855 3TEifeh foamg eifuf@m, 1947 (1947 &1 14) * & 17 & W0 ¥ ®= GHR, T&I
HETYeUe, SUHTATS, el ©yA U8 (F0ER) SR 3 U6 7% FHHAM & gaEad & Hoag A SR 3T
FHHR & " ey ¥ e sl foar 9§ S=i9 gt siaifie sifuso g g9 =@en, 2a0er & g6 (Hed
& 08/2009) I TRV L B, S hwiid TLhT i 24.04.2018 I I E371 1)

[H. T&-40011/32/2008- 3R () ]
TSl e, 39 fwe

New Delhi, the 21st May, 2018

S.0. 855.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (I.D. No. 08/2009) of the Central Government Industrial Tribunal-cum-Labour
Court, Hyderabad as shown in the Annexure, in the industrial dispute between the employers in relation to the Chief
General Manager, BSNL, Nampally Station Road (Hyderabad) & other and their workmen, which was received by the
Central Government on 24.04.2018.

[No. L-40011/32/2008-IR (DU)]
RAJENDRA JOSHI, Dy. Director
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT AT
HYDERABAD

Present: Sri Muralidhar Pradhan, Presiding Officer
Dated the 16™ day of March, 2018
INDUSTRIAL DISPUTE No. 8/2009
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Between:

The General Secretary,

BSNL Contract Casual Employees &

Labour Union, 1-7-139/44, N.V.B. Smaraka Kondram,

S.R.K. Nagar, Risalagadda, Jamistanpur,

Musheerabad, Hyderabad — 500 020. ...Petitioner

AND

1. The Chief General Manager,
Bharat Sanchar Nigam Ltd.,,
Telecom, A.P. Circle, Doorsanchar Bhawan,
Nampally Station Road,
Hyderabad — 500 001.
2. The General Manager,
M/s. Bharat Sanchar Nigam Ltd.,
Southern Telecom Region, 6-1-85/10,
2" Floor, Sainilayam, Saifabad,

Hyderabad — 500 00 ...Respondents
Appearances:
For the Petitioner : M/s. Dr. A. Raghu Kumar & B. Pavan Kumar, Advocates
For the Respondent : Sri R.S. Murthy, Advocate
AWARD

The Government of India, Ministry of Labour by its order No. L-40011/32/ 2008-IR(DU) dated 2.3.2009
referred the following dispute between the management of Central Excise & Customs Department, Hyderabad and their
workman under section 10(1)(d) of the I.D. Act, 1947 for adjudication to this Tribunal. The reference is,

SCHEDULE

“Whether the demand of the BSNL Contract, casual Employees & Labour Union for regularization of services
of Shri Jamal Sharief by the management of BSNL is legal and justified? If yes, to what relief the workman is
entitled to?”

The reference is numbered in this Tribunal as L.D. No. 8/2009 and notices were issued to the parties concerned.

2. The Petitioner appeared before this Tribunal and filed claim statement. The Respondent management also
appeared and filed their counter.

3. When the case stands posted for workman’s evidence, the Petitioner workman found absent. This Tribunal
adjourned the case for several dates to secure the presence of the Workman. But, inspite of several reminders the
Petitioner union failed to attend the case. Therefore, the case of the Petitioner union is dismissed for default. Hence, a
‘No dispute’ award is passed.

Award is passed accordingly. Transmit.

Typed to my dictation by Smt. P. Phani Gowri, Personal Assistant, corrected by me on this the 16™ day of
March, 2018.

MURALIDHAR PRADHAN, Presiding Officer

Appendix of evidence

Witnesses examined for the Witnesses examined for the
Petitioner Respondent
NIL NIL

Documents marked for the Petitioner
NIL
Documents marked for the Respondent

NIL
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= feeett, 21 @€, 2018
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[ T-42012/156/2011-3TER (1) ]
Tl el 9 fesmes

New Delhi, the 21st May, 2018

S.0. 856.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 42/2012) of the Central Government Industrial Tribunal-cum-Labour
Court, Bhubaneswar as shown in the Annexure, in the industrial dispute between the employers in relation to the
Executive Director, NTPC Ltd., Angul (Orissa) & other and their workmen, which was received by the Central
Government on 02.04.2018.

[No. L-42012/156/2011-1R (DU)]
RAJENDRA JOSHI, Dy. Director
ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT BHUBANESWAR

Present:  Shri B.C. Rath, Presiding Officer,
C.G.LT.-cum-Labour
Court, Bhubaneswar.

INDUSTRIAL DISPUTE CASE NO. 42/2012

Date of Passing Award — 5™ March, 2018
Between:
1. The Executive Director,
M/s. NTPC Ltd., Talcher,
Super Thermal Power Station,
Po. Deepshikha, Angul.

2. The Proprietor,
M/s. Synergy Project,
Maintenance Contractor,
C/o. M/s. NTPC Ltd., Talcher Super Power
Station, Po. Deepshikha, Angul.

3. United Beveries Engineering Ltd.,
Registered Office, Sayadri Sadan, Tilak Road,
Pune — 411 030. ...1* Party-Managements.
(And)

Shri Munshi Prasad & 4 others,
S/o0. D.N. Prasad, C/o. Kendrapara Behra,
At./Po. Jagannathpur, Angul. . 2" Party-Workmen.

Appearances:

Shri Samarendra Mallik, For the 1% Party-
Auth. Representative. Management No. 1

None. For the 1* Party-
Management No. 2 & 3

Shri Munshi Prasad For himself and other
Workmen.
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AWARD

The Central Government in the Ministry of Labour in exercising its authority by clause (d) of sub-
section (1) and sub-section (2A) of Section 10 of the Industrial Disputes Act (in short “The Act”) have
referred an industrial dispute between the management of M/s. NTPC Ltd., and Munshi Prasad & four others
alleged to be the workmen of the above Managements vide its letter No. L-42012/156/2011 — IR(DU), dated
15.03.2012 for its adjudication and the schedule of reference is as follows:-

“Whether the action of the management of Proprietor, Synergy Project, Maintenance
contractor working under the control of GM, NTPC/TTPS in not re-engaging Shri Munshi Prasad &
4 others in newly awarded maintenance job is appropriate and justified? 2. Whether the action of the
contractor, M/s. U.B. Engineering in not paying terminal benefits at the time of terminating Shri
Munshi Prasad & 4 others in the dispute is legal and justified? What relief the workmen are entitled
to?”

2. The gist of the claim raised by the disputants workmen as emerges from their statement of claim is
that they were working as contract labours under the 1* Party-Management of NTPC/TTPS being hired
through different contractors i.e. Management No. 2 the Proprietor, M/s. Synergy Project Maintenance, and
the Management No. 3, M/s. United Beveries Engineering Ltd. They were paid wages of Rs. 90/- per day to
work as Rigour and wages of Rs. 60/- per day to work as a Helper. They were employed initially for such
work for maintenance of the boiling section of the Thermal Plant pursuant to an agreement between the
contractor Ramji Company and NTPC/TTPS. They continued in their jobs under different contractors from
time to time due to expiry of agreements and execution of fresh agreements between the Management of
NTPC/TTPS and other contractors including Management No. 2 and 3. It is their claim that they continued to
work for the Management of NTPC though contractors were changed from to time. Their entry to the
premises of the management of NTPC/TTPS was on the basis of recommendation of the said Management
and as such, gate passes were issued to them by CISF on the recommendation of the management of
NTPC/TTPS. Though their engagement was shown hire labourers through different contractors from time to
time, they were working with the regular staff of the 1* Party-Management of NTPC/TTPS and discharged
same nature of duties as entrusted to the counter-part employee of the 1% Party-Management. Hence, they
preferred a writ before the Hon’ble High Court of Orissa claiming minimum wages and in an interim order
dated 15.4.2004 the Hon’ble High Court directed continuance of service of the disputant workmen through the
new contractor i.e. Universal Construction Company and the 1% Party-Management No. 1 was asked to ensure
their engagement by the said contractor. When they were continuing in their jobs as on March, 2005 they
were disengaged all of a sudden without any notice or notice pay and retrenchment compensation. When the
said matter was raised before the Hon’ble Court by preferring a contempt petition, the writ application was
disposed of giving a liberty to the disputant workmen to move the labour machinery. It is their further claim
that the above disengagement amounts to retrenchment without compliance of due procedure under the Act
and as such they should be reinstated to their jobs with back wages and other service benefits.

3. The Management No. 1 NTPC/TTPS and the Management No. 3 M/s. United Beveries Engineering
Ltd. have made their appearance after being noticed and submitted their written statements separately refuting
the claim of the disputant workmen. As the Management No. 2, M/s. Synergy failed to contest the claim of
the disputant workmen it has been set exparte. It is the stand of the Management No. 3 that the disputants
were working for the management of NTPC/TTPS through different contractors and they were also engaged
by him to work in the Management No. 1 NTPC/TTPS. The contract between him and the Management No. 1
was expired on 31.8.2003 and there-after the disputants were working through another contractor M/s.
Universal Construction Company. As the disputants have not claimed any relief against him, the reference is
not maintainable against them. On the other hand, the Management of NTPC has taken a stand that there is no
existence of “employer and employee” relationship between the parties as the disputants were labourers
engaged through different contractors. They preferred a writ before the Hon’ble High Court of Orissa praying
for equal pay for equal work as their work was like the work of regular employees of NTPC. As there was an
interim direction of the Hon’ble High Court for continuance of their service, and the present Management is to
ensure the same, the disputants were engaged under the subsequent contractor M/s. Universal Construction
Company after expiry of the agreement with the contactor Management M/s. United Beveries Engineering
Ltd. on 31.8.2003. Since the period of contract of M/s. Universal Construction Company was over and there
was no need of its service, the contractor was disengaged. The job entrusted to the contractors from time to
time was not continuous and perennial in nature. That the writ preferred under the Hon’ble High Court was
disposed of without fixation of any liability on the present Management. In the above back-drops the
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engagement of the disputants was dispensed with by their contractor as their engagement was purely
temporary and contractual and the same came to an end ipso facto with the completion of the work entrusted
to the contractor and expiry of the agreement with the said contractor. The disputant having been hired by the
contractor cannot be employee of the present Management. Their job being contractual in nature comes under
sub-section (00) (bb) of Section 2 of the Act. As such, no notice or notice pay and retrenchment compensation
is required to be paid in compliance of Section 25-F of the I.D. Act. There being no master and servant
relationship between the present Management and the disputants, the reference is not maintainable and the
Management of NTPC/TTPS is no way liable for their disengagement.

4. On the aforesaid pleadings of the parties the following issues have been settled for just and proper
adjudication of the dispute.

ISSUES

1. Whether the action of the management of Proprietor, Synergy Project, Maintenance Contractor
working under the control of D.G., NTPC/TTPS in not re-engaging Shri Munshi Prasad & 4 others in
newly awarded maintenance job is appropriate and justified?

2. Whether the action of the contractor, M/s. U.B. Engineering in not paying terminal benefits at the
time of terminating Shri Munshi Prasad & 4 others in the dispute is legal and justified?

3. What relief the workmen are entitled to?

5. The disputant workmen have examined one of them as W.W.-1 and filed copies of the gate passes,
copy of the order dated 19.12.2002 passed in W.P.(C) No. 5353 of 2002, copy of the order dated 15.4.2004
passed in Misc. Case No. 273 of 204, copy of the final order dated 29.3.2010 passed in W.P.(C) No. 5353 of
2002, copy of the complaint of the workmen an copy of the conciliation failure report dated 14.12.2011 which
are marked as Ext.-1 to Ext.-6 to establish their claim, whereas the Management of NTPC/TTPS has
examined its Manager (HR) namely Shri Rakesh Sinku as M.W.-1 to refute the claim of the disputant
workmen.

FINDINGS
6. All the issues are taken into consideration simultaneously for the sake of convenience.

As it emerges from the pleadings of the parties that there is no serious dispute to the fact that the
disputants were labourers engaged by different contractors and they were working in the plant of the
Management of NTPC/TTPS being engaged through different contractors from time to time. The above fact is
pleaded in their statement of claim as well as in the evidence of W.W.-1. No pleading or evidence has been
advanced to claim that relationship of master and servant or employer and employee existed between the
management of NTPC/TTPS and the disputants. Similarly, not a single word has been whispered or uttered
either in the pleadings or in the evidence of the disputants to establish that they were in direct pay roll of the
Management of NTPC or they were working under the direct control and supervision of the said Management.
It is emerging from their own admission that they were initially engaged in the year 2001 for the maintenance
of the boiling section of the Thermal Plant in consonance to the agreement made between one Ramji and the
management of NTPC and the agreement was executed for providing labour. They are stated to have been
engaged as contractor’s labours from time to time. The above fact is also coming forth from the order dated
19.12.2002 of the Hon’ble High Court arising out of W.P.(C) No. 5353 of 2002. The disputants were allowed
to continue to work in the 1" Party-Management of NTPC through new contractor after expiry of the
agreement with the contractor under whom they were working in view of direction of the Hon’ble High Court
in an interim arrangement in the above writ. The said writ having been disposed of without any favour to the
disputant except giving an opportunity to raise a dispute before the labour machinery, the Management of
NTPC has no liability to ensure their continuance in any work under any contractor. In the above back-drops
no liability can be fixed on the management of NTPC for their disengagement even if it is accepted for
argument sake that they were disengaged amounting to retrenchment as defined under the Act. When they are
not employed or engaged by the said Management of NTPC, question does not arise on its part to comply the
provisions of Section 25-F for such alleged retrenchment of the disputants.

7. Coming to the liabilities of the Management contractors it is emerging from the evidence and
pleadings of the parties that the contracts executed between those contractors and the Management of NTPC
are already over or expired and that being the position the employment of the disputant appears to be purely
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contractual i.e. for a specific period or for specific purpose. In the event of completion of the said project or
period, the scope of engagement or employment of the disputant is automatically come to an end and there is
no need on the part of the contractor to give any notice or notice pay or retrenchment compensation as the
disputants are presumed to be aware that their engagement was conditional to certain event or it was for a
specific period. As such, the alleged disengagement cannot be termed as retrenchment in view of the
provisions in Section 2(0o0)(bb) of the Act. That apart, it cannot be over-sighted that the contractor M/s.
United Beveries Engineering Ltd. has advanced a pleading in its written statement that he paid an amount of
Rs. 23,500/- to each of the disputant workmen towards their terminal benefits in a conciliation proceeding
before the labour machinery and the said pleadings has not been specifically denied by the disputants. Thus,
the disputant workmen have also no relief against their immediate employers i.e. contractors/Management No.
2 and 3.

8. For the discussions made above, the disputants workmen are not entitled to any relief prayed for.
9. Reference is answered accordingly.
Dictated & Corrected by me.
B. C. RATH, Presiding Officer
T feeett, 21 W€, 2018
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[E. TA-40011/11/2014-3TE3R (EHY) ]
RS INISERECC

New Delhi, the 21st May, 2018

S.0. 857.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (CGIT/NGP/17/2014) of the Central Government Industrial Tribunal-cum-
Labour Court, Nagpur as shown in the Annexure, in the industrial dispute between the employers in relation to the Chief

Executive Officer, Indus Tower Ltd., Pune & Others and their workmen, which was received by the Central Government
on 11.04.2018.

[No. L-40011/11/2014-IR (DU)]
RAJENDRA JOSHI, Dy. Director
ANNEXURE

BEFORE SHRI SHYAM SUNDER GARG, PRESIDING OFFICER,
CGIT-CUM-LABOURT COURT, NAGPUR

Case No.CGIT/NGP/17/2014-15 Date: 02.02.2018.

Party No.1(a) : The Chief Executive Officer,
Indus Towers Ltd., Pantagaon 1,
501 & 504, Magarpatta City,
Pune - 411028.

Party No.1(b) : The Regional Director,
Indus Towers Ltd., Skyline Icon,
3" Floor, Near Mittal Industrial Estate,
Andheri (East), Mumbai — 400059.

Party No.1(c) : M/s Indus Towers Ltd.,
Bharati Crescent, 1 Nelson Mandela Road,
Vasant Kunj, Phase II,
New Delhi - 110070.

Party No.1(d) : M/s R.K. Associates, Contractor,
NH 5, H-36, CIDCO, Aurangabad (MS),
Aurangabad.
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Party No.1(e) : M/s Mahindra & Mahindra Ltd.,
(Mahindra Powerol), Gate No. 02,
Akurli Road, Mumbai, Maharashtra,
Mumbai - 400101.

Versus

Party No.2 : The President,
Maharashtra Telecom Kamgar Sena,
Plot No. 27, GTC, SIDCO,
AURANGABAD.

AWARD
(Dated: 02™ February, 2018)

In exercise of the powers conferred by clause (d) of sub-section (1) and sub-section 2(A) of section 10 of
Industrial Disputes Act, 1947 (14 of 1947) (“the Act” in short), the Central Government has referred the industrial
dispute between the employers, in relation to the management of Indus Towers Ltd. and their union, Maharashtra
Telecom Kamgar Sena, for adjudication, as per letter No.L-40011/11/2014- (IR(DU) dated 11.08.2014, with the
following schedule:-

“Whether the action of the management of M/s Indus Towers Ltd., New Delhi, Regional Director, Indus Towers
Limited, Andheri (East), Mumbai & Chief Executive Officer, Indus Towers Ltd., Pantagon Pune through its
contractor M/s R.K. Associates, Aurangabad in removing the services of 15 contract workers namely
(1) Sh. Jaywant Wadhve (2) Sh. Govind Deshmukh (3) Sh. Jitendra Ingle (4) Sh. Nandu Wankhede (5) Sh. Gopal
Wankhede (6) Sh. Sunil Jadhav (7) Sh. Amol Dhodge (8) Sh. Satish Nandankar (9) Sh. Panduran Sarnaik
(10) Sh. Akash Deshmukh (11) Sh. Ankush Sonwar (12) Sh. Ramesh Yadavrao Kamble (13) Sh. Keshav Bapurao
Dahake (14) Sh. Gopal Suryawanshi (15) Sh. Balaji Manik Godalwar and not reinstating these 15 contract
workers by new Vendor M/s Mahindra & Mahindra Ltd. (Mahindra Powerol) and not utilizing he services of all
contract workers for 8 hours (legally permissible working hours) is legal, proper and justified and if not, to
what relief to these contract workers (inclusive of 15 terminated contract workers) are entitled to and from
which date and what other directions are necessary n the matter ?”

2. On receipt of the reference, the parties were noticed to file their respective statement of claim and written
statement, by registered post with acknowledge due.

On 27.01.2015, management was present through their advocates and filed vakalatnama.

In spite of sufficient service of notices on the petitioner, none appeared on behalf of the petitioner. No statement
of claim has also been filed on today i.e. on 18.01.2018 even after notice was served for the date of 12.12.2017. Today,
advocate for the management was present and mentioned that he had already filed a pursis for closure of the reference.

It is well settled that whenever a party challenges the legality of an order, the burden lies upon him to prove the
illegality of the order and it is imperative for him to file written statement before the Industrial Court setting out grounds
on which the order is challenged and he must also produce evidence to prove his case. If the party fails to appear or file
written statement or produce evidence, the dispute referred by the Government cannot be answered in favour of the said
party and the party would not be entitled to any relief.

Judging the present case with the touch stone of the settled principles as mentioned above, it is found that the
petitioner has neither appeared nor filed any statement of claim and as such, he is not entitled to any relief. Hence, it is
ordered:-

ORDER

The reference is answered in the negative and against the petitioner. The petitioner is not entitled to any
relief.

SHYAM SUNDER GARG, Presiding Officer
7 feeeft, 21 7, 2018

WA, 858, 3Aaifier e eifafem, 1947 (1947 1 14) &1 € 17 % ST § H1d ThRE, I,
feoelt TR frm Td 3 HHER % Yeudd & Heag el il S wHeRl % de orgdy o ffde siwifin faee
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H1d TR ST AR T sm e, Koot 9. 1 &% vee (W W' 12/2013) 1 I i €, S s
TIHR Tl 25.04.2018 i T 3T oMl

[H. Te-42025/03/2018-3TER () ]
TSl e, 39 e

New Delhi, the 21st May, 2018

S.0. 858.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central Government
hereby publishes the Award (ID No. 12/2013) of the Central Government Industrial Tribunal-cum-Labour Court No. 1,
Delhi as shown in the Annexure, in the industrial dispute between the employers in relation to the Commissioner,
Municipal Corporation of Delhi and their Workmen, which was received by the Central Government on 25.04.2018.

[No. L-42025/03/2018-IR (DU)]
RAJENDRA JOSHI, Dy. Director
ANNEXURE

BEFORE PRESIDING OFFICER: CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL CUM LABOUR
COURT No. 1, ROOM No. 511, DWARKA COURT COMPLEX, SECTOR 10, DWARKA, DELHI

ID No. 12/2013

Shri Darshan Singh S/o Shri Maha Singh,
R/o 247, Balmiki wali Gali,
Village Singhu, Delhi ...Workman

Versus

The Commissioner,

Municipal Corporation of Delhi,

Civic Centre,

Minto Road, Ajmeri Gate,

New Delhi ...Management

AWARD

This claim has been directly filed by the claimant, ShriDarshan Singh, under Section 2-A of the Industrial
Disputes Act, 1947 (in short the Act) with the averments that he was working with the management as safai karamchari
since 2005. He was lastly posted at Circular No.90/75, Kishan Ganj, Delhi Zone, Sadar Paharganj, New Delhi and his
last drawn salary was Rs.3400.00 per month.

2. It is the case of the claimant that he was appointed on compassionate grounds as his mother, who was working
with the management as safai karamchari, died while in service. Claimant went to Gomukh for kavad on 10.07.2008 and
he did not return home. Thereafter, the wife of the claimant tried her level best to trace/search for the claimant, but she
could not succeed.

3. In the first week of May 2011, the claimant returned home and he was under depression. Later on, he was
medically treated by a doctor and was found to be suffering from Anxiety Neurosis. Immediately on recovery, the
claimant submitted an application to the management for reinstatement but the management neither replied nor reinstated
him. The management has terminated service of the claimant on 05.01.2012 without giving any chance to the claimant
without show cause notice etc. As such, his termination has been alleged to be illegal under the law. Claimant sent a
demand notice on 06.02.2012 by registered post but no reply was given. Thereafter, the claimant approached the
Conciliation Officer but the management failed to appear in the conciliation proceedings as a result of which conciliation
proceedings ended into failure. Thereafter, the claimant has filed this claim petition for reinstatement with full back
wages.

4. Claim was resisted by the management, who has field reply taking preliminary objections, inter alia of non
service of demand notice and as such claim is liable to be rejected. It is further alleged that the claimant was engaged on
daily basis on compassionate grounds and his engagement was for a limited period as per requirement of work. Claimant
has himself abandoned his service on 08.07.2008, as such he was disengaged vide office order
No.1384/SS/DEMS/SPZ/2011-12 dated 05.01.2012 and the order was duly communicated to the claimant.

5. On merits, it is alleged by the management that the appointment of the claimant was purely on daily wage basis
as safai karamchari on compassionate grounds. It is denied that the claimant was engaged on monthly basis. It has
further been alleged that the claimant was absent from 01.07.2008 without any intimation to the management.
Averments regarding his illness has been denied by the management. Finally, a prayer has been made for dismissal of
the claim petition.
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6. Against this factual background, my learned predecessor, vide order dated 22.04.2013, framed the following
issues:

(6)) Whether the claimant worked continuously with the management for a period of more than 240 days in
preceding 12 months from the date of termination of his service?

(ii) Whether action of the management in terminating services of the claimant amounts to retrenchment within
the meaning of section 2 (0o) of the Industrial Disputes Act, 19477

(ii1) Whether the claimant is entitled for relief of reinstatement?

1. Claimant, in order to prove his case against the management, examined himself as WW1 and tendered in
evidence his affidavit Ex.-WW1/A and also relied on documents Ex.-WW1/1 to Ex WW1/9. Management, in order to
rebut the case of the claimant, examined ShriKaptan Singh, Sanitation Superintendent as MW1, whose affidavit is
Ex.MWI1/A. He also relied on documents Exx MW 1/1 and Ex. WW/M1.

8. I have heard Shri Abhinav Kumar, A/R for the claimant and Shri Nitin Soam, A/R for the management.
Findings on Issue No. (i), (ii) and (iii)

9. All these issues are being taken up together for the purpose of discussion as they are inter-related and can be
conveniently disposed of. It is clear from perusal of pleadings as well as evidence on record that the claimant has come
with the specific plea that he was initially engaged as daily wager safai karamchari on compassionate grounds by the
management and the management has terminated his service in violation of provisions of the Act. No notice was served
upon the claimant before ordering his termination nor any enquiry was conducted. It is further clear from the pleadings
as well evidence on record that factum of engagement of the claimant as safaikaramchari has not been denied even by the
management in its reply. Even Shri Kaptan Singh MW1, in his statement has admitted in his cross examination that the
claimant was engaged as daily wager safai karamcharion compassionate grounds. During the course of his cross
examination, Shri Kaptan Singh was directed to file policy relating to regularization of compassionate appointees. He
has filed the same. His cross examination further shows that the claimant worked regularly with the management from
April 2005 to 2008. He has admitted that Ex.-WW1/3 was issued by the management. Ex.MW1/1 also shows that the
claimant was engaged as daily wager as is clear from his attendance record.

10. Claimant, Shri Darshan Singh, while appearing as WW1 has supported the averments made in the claim
petition. He has admitted that in the year 2008, he had gone to Gomukh to fetch kavad and he had informed Shri Ramesh,
Assistant Sanitary Inspector regarding this. There is nothing on record to show that the claimant has filed application so
as to visit Haridwar. Since he returned only in 2011 after about 3 years, as such management had terminated his service.

11. No doubt, under the law, if a workman remains unauthorizedlyabsent or has abandoned job, in that eventuality,
management is required to issue show cause notice or hold enquiry, which has not been done in the present case. Since
management has admitted that the claimant was engaged as daily wager, as such, relationship of employer and employee
between the parties stands admitted. Initial onus is always upon the workman to prove his status as a workman.
However, when factum of engagement of a workman has been duly admitted by the management, in that background,
since the management has not issued any show cause notice in terms of provisions of 25-F of the Act, as such action of
the management on the very face of it is unjust, illegal and against provisions of the Act.

12. Section 25 F lays down the conditions precedent to the retrenchment of the workman and require the employer
to give one month notice to the workman in writing or one month wages in lieu of such notice as well as retrenchment of
compensation to such workman. This provision is mandatory and violation of the same would render action against the
management under the law. The Hon’ble Apex court in Bhuvnesh Kumar Dwivedi vs. M/s Hindalcolndusties Ltd.( 2014
LABL.I.C. 2643 Supreme Court) interpreted the provisions of Section 25 F of the Act and observed as under:

“13. ... no workman employed in any industry who has been in continuous service for not less than one year
under an employer can be retrenched by that employer until the conditions enumerated in Clauses (a) and (b) of
Section 25 F of the Act are satisfied. In terms of Clause (a), the employer is required to give to the workman one
month’s notice in writing indicating the reasons for retrenchment or pay him wages in lieu of the notice. Clause
(b) casts a duty upon the employer to pay to the workman at the time of retrenchment, compensation equivalent
to fifteen days’ average pay for every completed year of continuous service of any part thereof in excess of six
months. This Court has repeatedly held that Section 25F(a) and (b) of the Act is mandatory and non-compliance
thereof renders the retrenchment of an employee nullity.”

13. It is thus clear from the ratio of the above authorities that compliance of provisions of Section 25 F is
mandatory under the law and violation of the same would render action against the management to be illegal or void
under the law.

14. The claimant has, in his affidavit, clearly stated that he was not gainfully employed after his termination nor
there is any evidence on record to show that claimant was doing any kind of job after his termination. Under such
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circumstances, it is reasonable to presume that claimant was out of job after his termination. The Hon’ble Apex Court in
case “Deepali Gundu Surwase v. Kranti Junior Adhyapak Mahavidyalaya” has held as under :

The propositions which can be culled out from the aforementioned judgments are:

i) In cases of wrongful termination of service, reinstatement with continuity of service and back
wages is the normal rule.

ii) Ordinarily, an employee or workman whose services are terminated and who is desirous of
getting back wages is required to either plead or at least make a statementbefore the
adjudicating authority or the Court of first instance that he/she was not gainfully employed
orwas employed on lesser wages. If the employer wants to avoid payment of full back wages,
then I has to plead and also lead cogent evidence to prove that the employee/workman wads
gainfully employed and was getting wages equal to the wages he/she wads drawing prior to
the termination of service. This is so because it is settled law that the burden of proof of the
existence of a particular fact lies on the person who makes a positive averments about its
existence. It is always easier to prove a positive fact than to prove a negative fact. Therefore,
once the employee shows that he was employed, the onus lies on the employer to specifically
plead and prove that the employee was gainfully employed and was getting the same or
substantially similar emoluments.”

15. The Hon’ble Apex Court also held that different expressions are used for describing the consequence of
termination of a workman’s service/employment/ engagement by way of retrenchment without complying with the
mandate of Section 25-F of the Act. Sometimes it has been termed as ab initio void, sometimes as illegal per se,
sometime as nullity and sometimes as non est. Leaving aside the legal semantics, we have no hesitation to hold that
termination of service of an employee by way of retrenchment without complying with the requirement of giving one
month’s notice or pay in lieu thereof and compensation in terms of Section 25-F (a) and (b) has the effect of rendering
the action of the employer and nullity and the employee is entitled to continue in employment as if his service was not
terminated. (Anoop Sharma Vs. Executive Engineer, Public Health Division No.l Panipat (2010) 5 SCC 497).

16. In view of this it is held that the workman has continuously worked for a period of 240 days in a calendar year
preceding his termination and as such, action of the management in terminating service of the claimant on the fact of it is
illegal ad it does not amount to retrenchment within the meaning of section 2(oo) of the Act. In the present case, there
was no specific contract or engagement of workmen for a specific period or against a specific project. As such, so-called
termination of the claimant without issuance of show cause notice or enquiry cannot legally sustain.

17. Now, the only residual question which survives for consideration is whether the claimant is entitled to
reinstatement in service. It is apposite to mention here that earlier Hon’ble Apex Court has articulated a view which is
reflected in several judgments that if termination of a workman is found to be illegal, the relief of reinstatement with
back wages would follow. However, in recent past, there is change in this trend and now in several cases a view has been
taken that relief by way of reinstatement with full back wages is not automatic.

18. Though it has been averred by the workman in his affidavit as well as statement of claim that he is not gainfully
employed with any other management yet this court has to keep in mind that he was not a regular employee of the
management nor he has vested right to continue in said employment. The ordinary principle of grant of reinstatement
with full back wages, when the termination is found to be illegal is not applied mechanically in all cases. While that may
be a position where services of a regular/permanent workman are terminated illegally and/or malafide and/or by way of
victimization, unfair labour practice etc. However, when it comes to the case of termination of a daily wager worker and
where the termination is found illegal because of procedural defect namely in violation of Section 25-F reinstatement
with back wages is not to be automatic. Instead the workman would be given monetary compensation which will meet
the ends of justice. Reasons for denying the relief of reinstatement in such cases are obvious. It is trite law that when the
termination is found to be illegal because of non-payment of retrenchment compensation and notice pay as mandatorily
required under Section 25-F even after reinstatement, it is always open to the management to terminate the services of
that employee by paying him the retrenchment compensation. Since such a workman was working on daily wage basis
and even after he is reinstated, he has no right to seek regularization.

19. While dealing with reinstatement, the court has to take in mind the nature of the post, duration of the
engagement, nature of appointment, availability of the post, delay in raising industrial dispute and whether the
appointment was in accordance with rules or not.

20. In the present case, claimant was admittedly a daily wager and even if he is ordered to be reinstated,
management can still do away with his service by issuing due notice. Moreover, having regard to the latest trend being
followed by the Hon’ble Apex Court and the fact that he was not holding a regular job, there is no question of his
reinstatement with back wages. However, having regard to the fact that no show cause notice or retrenchment
compensation was paid to the claimant in terms of provisions of Section 25-F of the act, an amount of Rs.1 lakh is
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awarded to the claimant as retrenchment compensation. An award is accordingly passed. Let this award be sent to the
appropriate Government, as required under Section 17 of the Industrial Disputes Act, 1947, for publication.

Dated : April 5, 2018
A. C. DOGRA, Presiding Officer

T2 fEeett, 21 WS, 2018
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[E. TA-42011/147/2015-3TE31R () ]
[ois Seh, 39 R

New Delhi, the 21st May, 2018

S.0. 859.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central Government
hereby publishes the Award (ID No. 256/2015) of the Central Government Industrial Tribunal-cum-Labour Court No. 1,
Delhi as shown in the Annexure, in the industrial dispute between the employers in relation to the Commissioner, North
Delhi Municipal Corporation and their Workmen, which was received by the Central Government on 25.04.2018.

[No. L-42011/147/2015-1R (DU)]
RAJENDRA JOSH]I, Dy. Director
ANNEXURE

BEFORE PRESIDING OFFICER: CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL CUM LABOUR
COURT No. 1, ROOM No.511, DWARKA COURT COMPLEX, SECTOR 10, DWARKA, DELHI

ID No. 256/2015

The General Secretary,

MCD General Mazdoor Union,

Room No.95, Barrack No.1/10,

Jam Nagar House, Shah Jahan Road,

New Delhi — 110011 ...Workman

Versus

The Commissioner,

North Delhi Municipal Corporation,

4t Floor, Civic Centre, Minto Road,

New Delhi — 110 002 ...Management

AWARD

This award shall dispose of a reference received from Ministry of Labour and Employment vide Order
No. L-42011/147/2015-IR(DU) dated 03.12.2015 under clause (d) of sub-section (1) and sub-section (2A) of Section 10
of the Industrial Disputes Act, 1947(in short the Act) for adjudication of an industrial dispute, terms of which are as
under:

‘Whether S/Shri Chuni Lal S/o late Nathu Singh is entitled to be promoted as Garden Chaudhary under
promotional quota as their juniors are promoted in the said category with effect from 04..03.2014? If so, what
directions are necessary in this respect?” Whether the action of the management of North Delhi Municipal
Corporation in not granting the pay scale of Rs.3050-4590 revised from time to time with all consequential
benefits to Shri Chunni Lal with effect from 02.02.1999 is fair and justified? If not, what relief the workmen
entitled to?’

2. Claim statement was filed by the claimant herein averring that Shri Satish Kumar was regularized on the post of
mali on 01.04.1989 and has been working as acting Chaudhary with effect from 02.02.1999 under Karol Bagh Zone of
Horticulture and his services were transferred to Civil Lines Zone, Horticulture in July 2009 whre he worked upto
October 2013 and was transferred back to Karol Bagh Zone in November 2013. The claimant has not been allowed to
participate in the promotion to the post of Garden Chaudhary on the grounds that the claimant is not 10" pass with
Agriculture as one of the subjects. As per un-notified recruitment rules, claimant is entitled to promotional post of
Chaudhary and no minimum qualification is prescribed. Some acting chaudharies similarly situated were allowed grant
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of pay of Chaudhary from the date when they were performing their duty as Garden Chaudhary as per the direction of
Hon’ble Tribunal in TA No.1317/2009 in the matter of Sultan Singh Vs. MCD and further direction of Hon’ble High
Court of Delhi titled Sultan Singh & others in WP(C) No.7947/2010 and dismissed as withdrawn by Hon’ble Supreme
Court of Special Leave to Appeal (C) No0.20069/2011 on 09.04.2012. In another writ petition No.5453/2012 titled
Sultan Singh Vs MCD Division Bench of Hon’ble High Court directed the management to comply with the writ petition.
Management vide order 04.06.2013 directed for payment of duties of higher post (Garden Chaudhary). The claimant was
not allowed to participate in the promotion process due to wrong interpretation of the unnotified recruitment rules, that
the claimants are not 10" pass with Agriculture. Juniors to the claimant were promoted to the post of Garden Chaudhary
with effect from 04.03.2014. Hence the management has not only violated the un-notified recruitment rules but also
violated Article 14 & 16 of the Constitution of India. Hence the management has indulged in unfair labour practice and
non-grant of promotion to the claimant is totally illegal, unfair, unjust and discriminatory. Even Hon’ble High Court in a
bunch of writ petitions No.7669/2002 has held on 26.02.2004 that 50% promotional posts in which the educational
qualification are not required. Juniors to the claimants were promoted as Chaudhary with effect from 04.03.2014 under
promotion quota. Finally, it has been prayed that the claimant may be granted promotion as Garden Chaudhary with
effect from 04.03.2014 and also award pay scale of Rs.3050-4590 with effect from 02.02.1999.

3. Claim was demurred by the management taking various preliminary objections, inter alia Management has
demurred claim of the claimants by taking preliminary objections, inter alia, present dispute not being an industrial
dispute as there is no espousal & no demand notice has been served upon the management, claim being misconceived,
claim being stale etc. On merits, management has admitted the factum of regularization of the claimant as mali on
01.04.1989. As per the existing rules for the post of Garden Chaudhary, malis having eight years of regular service in the
grade and possessing qualification of 10" pass with Agriculture are eligible for promotion to the next post. There is
prescribed procedure for promotion to the post of Garden Chaudhary and there must be sanctioned/vacant post of Garden
Chaudhary to which the workman can lay claim when he has passed trade test conducted by the department. The
management has denied the remaining material facts contained in the statement of claim.

4. It is pertinent to mention here that the claimant expired on 02.05.2016 and he is survived by his widow
Ms.Savitri, two sons S/Shri Sunil & Sandeep and a daughter Ms.Madhubala who is married and it was stated by Shri
Sunil that he has no objection in case benefits which has accrued on account of death of his father late Shri Chunni Lal is
made to his mother, Ms.Savitri. Hence, the legal heirs of the claimant examined Ms.Savitri as WW1 and Shri B.K.
Prasad as WW2 and tendered in evidence their affidavit Ex WW1/A& Ex.WW2/A and also tendered in evidence
documents Ex WW1/1 and Ex WW2/1 to Ex WW2/3 respectively. = Management, in order to rebut the case of the
claimant, examined Shri Keshav lal, Assistant Director as MW 1, whose affidavit is Ex.MW1/A and he also relied on
documents Ex.MW1/1 and ExMW1/2.

5. I have heard Shri B.K. Prasad, A/R for the claimant and Shri Madan Sagar, A/R for the management.

6. Admittedly, in the present case, reference has been made under Section 10 sub Section (2A) of the Act for
adjudication. It is now well settled position in law that when a reference has been made for adjudication to the Tribunal
or Labour Court, as the case may be, it is paramount duty of the court to decide the same on merits, irrespective of the
pleas taken by the management. The dispute in the case in hand cannot be said to be stale for the simple reason that there
is no previous adjudication of the matter between the parties from a competent court nor that there is inordinate delay in
approaching this Tribunal by the claimants.

7. It is clear from the preliminary objections taken in the written statement by the management that the
management has raised objection that no demand notice has been served upon the management nor the MCD General
Mazdoor Union has any locus standi to raise the present dispute as the union is not a recognized union of the
management. To my mind, there is no requirement of law that a dispute can be raised only by a recognized union. In
this regard, it is appropriate to refer to the judgement of the Hon’ble Apex Court in the case of State of Bihar Vs. Kripa
Shankar Jaiswal (AIR 1961 (2) SC Report 1) wherein also objection was taken on behalf of the management that the
union was not a registered under the Trade Union Act on the date of the settlement and said plea was rejected by
observing as under:

‘Held, that for a dispute to constitute an industrial dispute it is not a requisite condition that it should be
sponsored by a recognized union or that all the workmen of an industrial establishment should be
parties to it. A settlement arrived at in course of conciliation proceedings falls within_Section 18(3)(a) and (d) of
the Industrial Disputes Act and as such binds all the workmen though an unregistered union or only some of
workmen may have raised the dispute. The absence of notice under Section 11(2) by the Conciliation Officer
does not affect the jurisdiction of the conciliation officer and its only purpose is to apprise the establishment that
the person who is coming is the conciliation officer and not a stranger. Any contravention of Section 12(6) in
not submitting the report within 14 days may be a breach of duty on the part of the conciliation officer ; it does
not affect the legality of the proceedings which terminated as provided in_Section 20(2) of the Act.
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8. There is also ample evidence on record that the workman herein was performing duty as officiating Chaudhary.
It is clear from perusal of office order dated 27.11.2008 Ex.-WW1/1 that that name of the claimant finds mention in the
list at No.1 of serial No.(B) where copy of the office order is endorsed to all the Chaudharies. It is specifically alleged in
the affidavit of Ms.Savitri that her husband was doing work of acting Chaudhary with effect from 02.02.1999. There are
also averments in the claim statement that one Shri Jai Chand has also been granted pay scale of Chaudhary by the
management of MCD and Sultan Singh and others vs. MCD, who were doing work of acting Chaudhary , vide judgement
of the Hon’ble High Court, i.e. in the case of MCD vs. Sultan Singh & others and necessary orders for implementation
of the said judgement were issued by MCD.

9. Equally merit-less is the plea taken by the management that the present dispute is not sponsored or espoused by
substantial number of workmen. It is fairly settled position in law that even non-espousal of a case by the union would
not deprive the workman of the relief to which the workman is otherwise entitled under the law. Such view appears to
have been taken in the case of Nazrul Hassan Siddiqui vs. Presiding Officer, Industrial cum Labour CourtBombay (1997)
Lab.I.C. 1807. In the above cited case also contention was raised by the management that the dispute dies not fall within
the definition of ‘industrial dispute’ and the same has not been referred or supported by substantial section of workmen.
High Court rejected the plea of the management by placing reliance upon the decision of the Hon’ble Supreme Court in
the case of Associated Cement Companies Ltd. (AIR 1960 SC 777), which it was observed as under:

‘We have already noticed that an industrial dispute can be raised by a group of workmen or by a union even
though neither of them represent the majority of the workmen concerned; in other words, the majority rule on
which the appellant’s construction of Section 19(6) is based is inapplicable in the matter of the reference under
Section 10 of the Act. Even a minority group of workmen can make a demand and thereby raise an industrial
dispute which in a proper case would be referred or adjudication under Section 20.’

10. In view of the ratio of the judgement discussed above, it is clear that espousal of a dispute by majority members
of the union is not sine qua non for adjudication of such dispute in terms of Section 10 of the Act.

11. It was strongly contended on behalf of the claimant that juniors to the claimant were allowed to participate in the

gly J p p
promotional quota on regular basis but he was denied on the grounds that he was not possessing the requisite
qualification of 10™ Agriculture.

12. The main attack of the management is that the claimant herein was not having requisite qualification, as such,
there is no question of grant of pay scale of Garden Chaudhary to Shri Shri Chunni Lal from 02.02.1999 . There is no
merit in the stand taken by the management in its reply, that the claimant herein is not entitled for promotion to the post
of Chaudhary inasmuch as he does not possess the requisite qualification. To my mind, this plea is devoid of any merit
inasmuch as similarly situated other workers who were performing duties of Chaudhary, i.e. acting Chaudhary have been
granted pay scale of Garden Chaudhary after judgement dated 27.07.2011 rendered by the Hon’ble High Court in the
case of MCD vs. Sultan Singh as well as MCD vs. Mahipal(WP 5550 of 2010). Operating portion of the judgement in
Sultan Singh (supra) of the Hon’ble Division Bench is as under:

“28. Considering the entire facts and circumstances it is apparent that the claim of the respondents have
always been that they should be paid the difference in pay of Mali/Chowkidar and the Garden Chaudhary as
they were made to work on the post of Garden Chaudhary whereas the petitioner had first denied that they
worked as Garden Chaudharies, then took the plea that the Assistant Director (Horticulture) was not competent
to ask the respondents to work as Garden Chaudharies and that the respondents cannot be appointed to the post
of Garden Chaudharies in accordance with the recruitment rules. There is no doubt that respondents are not
claiming appointment to the post of Garden Chaudharies on account of having worked on ad-hoc basis on the
post of Garden Chaudhary contrary to rules or that some of them not having the requisite qualifications are
entitled for relaxation.

29. In the entirety of facts and circumstances therefore, the learned counsel for the petitioner has failed to make
out any such grounds which will impel this Court to exercise its jurisdiction under Article 226 of the
Constitution to set aside the orders of the Tribunal dated 29th January, 2010 and 7th October, 2010 as no
illegality or un- sustainability or perversity in the orders of the Tribunal has been made out.

30. The writ petition is, therefore, dismissed. Parties are left to bear their own cost.”

13. It is further clear that SLP was also filed by MCD before the Hon’ble Apex Court vide IA No.2 WP for special
leave S20069/2011 MCD vs. Sultan Singh and others which was also dismissed as withdrawn vide order dated
09.04.2012. It is further clear that the Hon’ble High Court in Sultan Singh case strongly deprecated the stand taken by
the management that the workmen were not possessing requisite qualification or have not qualified the test etc. It was
clarified that since the workmen were discharging duties to the post of Garden Chaudhary, a such, workmen were entitled
for the salary of Garden Chaudhary and competent authority need not look into anything else except the fact that the
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workman had worked as Garden Chaudhary. Therefore, stand taken by the management that the claimant herein does
not possess requisite qualification is without any merit and has no relevance so far as question of grant of promotion to
the post of Garden Chaudhary is concerned.

14. It is not out of place to mention here that even if the claimant herein was not a party in Sultan Singh case
referred above, judgement of the Hon’ble High Court is binding on the management and management is required to
implement the same in letter and spirit and the same is judgement in rem, and all similarly situated workmen are required
to be accorded the benefit of the said judgement of the Hon’ble High Court, which have become final. There is no
question of even plea of delay and laches when management had not led any evidence to prove the same. The Hon’ble
High Court has decided an abstract proposition of law, i.e. a mali who is performing duty as officiating/acting
Chaudhary is entitled to the salary/wages of Chaudhary. Law is fairly settled that if a person is working on a higher post,
on adhoc or temporary basis, even such workman is entitled to salary/wages of higher post, unless rules or regulations
specifically provides otherwise. I find support to this view from Secretary vs. Lieutenant Governor Port Blair (1998
Lab.I.C. 598), yet in another case, Hon’ble Apex Court while dealing with a similar situation regarding of grant of
similar benefits to an employee who was not a party to the writ petition or lis in the case of State of Uttar Pradesh vs.
Arvind Kumar Srivastava (2015) 1 SCC 347 observed as under:

“The moot question which requires determination is as to whether in the given case, approach of the Tribunal
and the High Court was correct in extending the benefit of earlier judgment of the Tribunal, which had attained
finality as it was affirmed till the Supreme Court. The legal principles that can be culled from the judgments,
cited both by the appellants as well as the respondents, can be summed up as under:

(1) Normal rule is that when a particular set of employees is given relief by the Court, all other identically
situated persons need to be treated alike by extending that benefit. Not doing so would amount to discrimination
and would be violative of Article 14 of the Constitution of India. This principle needs to be applied in service
matters more emphatically as the service jurisprudence evolved by this Court from time to time postulates that
all similarly situated persons should be treated similarly. Therefore, the normal rule would be that merely
because other similarly situated persons did not approach the Court earlier, they are not to be treated differently.

(2) However, this principle is subject to well recognized exceptions in the form of laches and delays as well as
acquiescence. Those persons who did not challenge the wrongful action in their cases and acquiesced into the
same and woke up after long delay only because of the reason that their counterparts who had approached the
Court earlier in time succeeded in their efforts, then such employees cannot claim that the benefit of the
judgment rendered in the case of similarly situated persons be extended to them. They would be treated as
fence-sitters and laches and delays, and/or the acquiescence, would be a valid ground to dismiss their claim.

(3) However, this exception may not apply in those cases where the judgment pronounced by the Court was
judgment in rem with intention to give benefit to all similarly situated persons, whether they approached the
Court or not. With such a pronouncement the obligation is cast upon the authorities to itself extend the benefit
thereof to all similarly situated person. Such a situation can occur when the subject matter of the decision
touches upon the policy matters, like scheme of regularization and the like (see K.C. Sharma & Ors. v. Union of
India (supra). On the other hand, if the judgment of the Court was in personam holding that benefit of the said
judgment shall accrue to the parties before the Court and such an intention is stated expressly in the judgment or
it can be impliedly found out from the tenor and language of the judgment, those who want to get the benefit of
the said judgment extended to them shall have to satisfy that their petition does not suffer from either laches and
delays or acquiescence.”

15. As a sequel to my above discussion, it is held that Shri Chunni Lal, the claimant herein, is entitled to the pay
scale of Garden Chaudhary with effect from 02.02.1999and as a corollary, management is liable pay the difference of
wages of mali vis-a-vis Garden Chaudhary from the date when the workman herein was performing duties and functions
of Garden Chaudhary till 02.05.2016, i.e. the date of his death. Further the claimantis also entitled to be promoted to the
post of Garden Chaudhary from 04.03.2014, i.e the date when his juniors were promoted as regular Garden Chaudhary.
An award is accordingly passed. Let this award be sent to the appropriate Government, as required under Section 17 of
the Industrial Disputes Act, 1947, for publication.

Dated : March 16, 2018
A. C. DOGRA, Presiding Officer
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New Delhi, the 24th May, 2018

S.0. 860.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (ID No. 30/2010) of the Central Government Industrial Tribunal-cum-Labour
Court No. 1, Chandigarh as shown in the Annexure, in the industrial dispute between the management of State Bank of
India and their Workmen, received by the Central Government on 24.05.2018.

[No. L-12012/42/2009-IR (B-1)]
RAVI KUMAR, Section Officer
ANNEXURE

BEFORE PRESIDING OFFICER, CENTRAL GOVT. INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT-I,
CHANDIGARH

Case No. ID No. 30 of 2010

Smt. Santosh, C/o Sh. S.S. Meelu,
Labour Laws Adviser,
H. No. 364, Sector 32-A, Chandigarh. ...Workman

Versus
1. The Chief General Manager, State Bank of India, Local Head Office, Sector-17, Chandigarh.
2. The Branch Manager, State Bank of India, Air Force Station, High Grounds, Chandigarh. ...Management
Order Dated : 25.04.2018

A reference was received from the Government of India vide Order Dated 01.02.2011 under Section 10
sub-Section 2(A) and sub-section 1, clause (d) of the Industrial Disputes Act, 1947(in short the Act) for adjudication of
an industrial dispute terms of which are as under:-

“Whether the action of the management of State Bank of India, Chandigarh in terminating the services of
Smt. Santoshw.e.f. March, 2006 without following the provisions of Section 25-F of the Industrial Disputes
Act, 1947, is legal and justified? To what relief the workman is entitled?”

It is clear from the statement of claim that workman was appointed as part time Sweeper on 01.05.1988. She
was not issued any letter of appointment and she was a part time Sweeper. She was working from 9.00 am to 4.00 p.m.
Later on, since March 2006, she was given the wages, fixed for full time Sweeper till her illegal termination on
21.12.2006. At the time of her termination she was getting wages of Rs.1,500/- .

It is a case of the workman that at the time of her illegal termination on 21.12.2006, she has completed 240 days
in the preceding year. The management has not followed the mandatory provisions of the ID Act as no notice
pay/retrenchment compensation was given to the workman before her termination as per Section 25-F of the Act.

It is further alleged that no charge-sheet was issued to the workman before ordering her wrong termination and
unemployment since 21.12.2006. A prayer is made for reinstatement with full back wages.

The claim was contested by the management by filing written statement. Management has taken preliminary
objection that reference is not maintainable as the workman was not employed by the management on temporary/ad hoc
basis. No letter of appointment was issued to the workman and she does not fall under the definition of the workman.
Moreover, she has not completed 240 days in any calendar year before her termination. On merits, the management have
denied most of the averments. It has been denied that she was appointed as part time Sweeper. No letter of appointment
was issued to her.

No issues were framed in the present case by my learned predecessor as such the Tribunal is required to answer
the above reference only. The workman in respect of her case examined herself as WW1 and she also relied upon
document W2 to W10.

The management has examined Sh. Pawan Kumar Jaswal, Branch Manager and his affidavit is exhibited as
MWI.
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I have heard Sh. S.S. Meelu AR for the workman and Sh. S.K. Gupta AR of the management and perused the
file.

It is clear from the pleadings of the parties that workman has come with the specific plea that she was engaged
on 1* May, 1988 by the management and no letter of appointment was issued to her. As per the pleadings, her services
were terminated on 21.12.2006. there is enough documentary evidence on record to show that the workman was in the
employment of the management from 1988 till December 2006. A perusal of affidavit Exb.W2 shows that applicant has
written to the Branch Manager that she has worked from 01.12.2002 to 31.12.2002 in the premises of the bank and she
was doing the work of cleaning. There is also mention of Rs.600/- which she has received as salary. Exb.W3 is a debit
slip which shows that Rs.600/- were paid to Smt. Santosh(workman) by the bank-authority. The document Exb.W4
shows that Branch Manager of the management has written to Security Officer regarding the issuance of Gate Pass to the
workman. Exb.W35 is the copy of Identity Card of the workman.

During the course of arguments, learned AR for the workman urged that during the course of duty, she suffered
an electric shock and copy of the medical certificate is exhibited as W6 wherein there is a mention of having received
electric shock while working in the Branch.

Smt. Santosh has also written a letter Exb.W8 to the AGM of the State Bank of India that she is now working as
full time worker and her services be accordingly regularised. There is also a letter Exb.W9 which shows that request of
the application for regularisation was forwarded to the Higher-Authority. The workman has also filed a Writ Petition in
the Hon’ble High Court which was decided on July 25, 2008. The Hon’ble High Court has observed that writ petition
involves disputed question of facts which cannot be examined by the writ Court and the workman is at liberty to seek a
remedy before the appropriate forum. The workman has also filed her salary slip which shows that in the year 2000, she
was being paid salary by the Bank.

It is also appropriate to refer to the statement of MW1 Sh. Pawan Kumar Jaswal, Branch Manager. This witness
did not produce ledger and cash book as well as attendance record of the workman. He has only brought petty charges
register from 1986 to 2010. He has further stated that workman was doing job as required by the Manager of the Bank.
Some times she was doing cleaning work also in the bank premises. He has made reference to the various voucher
whereby payments has been made to the workman by the management. He has also admitted that payment was being
made to the workman on monthly basis. This witness could not reply as to how the payments of wages were being made
to the workman in the absence of attendance register. He had made a vital admission in the last line of his cross-
examination that workman worked from the year 1998-2006 in the Bank. He further admitted that premises were being
sweeped and cleaned every working day by the workman.

It is thus clear from the both oral as well as documentary evidence on record that workman was working
continuously with the bank. The bank has also not produced the record pertaining to the engagement of the workman i.e.
attendance register and other documents as mentioned in the application which was ordered by the Tribunal vide order
dated 26.02.2014.

There is no dispute with the proposition of law that initial onus is always upon the workman to prove the
relationship of employer and employee. However, situation would be different when management is not producing the
record which is in its possession such as attendance register, wages register etc. to show the factum of the engagement of
the workman by the management. In the case on hand, since MW1 Sh. Pawan Kumar Jaswal, Branch Manager has
admitted the factum of engagement of the workman during the relevant period and documentary evidence as discussed
above also clearly indicates that workman was in the employment of the management prior to her termination.

Admittedly in the case on hand, no notice as required under Section 25-F of the Act was issued to the workman
before her termination nor she was paid one month salary in lieu of such notice. The contention of the management is
that she has not worked in 240 days in any calendar year is totally merit less in the wake of both oral as well as
documentary evidence on record which shows that workman was in continuous employment of management since the
time of her engagement till her termination in the year 2010. There is a long live of the decisions of the Hon’ble apex
Court as well as of High Courts that the provisions of Section 25-F of the Act are mandatory in nature and violation of
the same would render the order of retrenchment to be void ab initio or non-est in the eye of law. The net result of the
discussion is that action of the management in terminating the services of the workman is totally arbitrary and illegal as
no notice of one month was given to the workman nor one month salary was given to the workman.

Now the residual question before the Tribunal is whether the workman is entitled for reinstatement with back
wages or not?

It is clear from the evidence on record that workman in the present case was worked regularly and continuously
during the period 1988 till her termination in the year 2006. There is no positive evidence filed by the management that
there was any break ion service of the workman. The Court has given opportunities to the management to bring
attendance record etc. But the management has not brought the same and simply stated that no such record is maintained.
It is not understandable as to how the payment of wages should be made without maintaining the attendance register of a
workman. Be that as it may, the evidence of continuity in service is overwhelming and now the only question is whether
the workman is entitled for reinstatement of her service with back wages. Concededly, there is gross violation of the
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provisions of Section 25-F of the Act and it is clear from the record that sweeping and cleaning work is done daily in the
premises of the Bank. The management has followed the principle of higher and fire by drawing all the norms to the
winds. There is also no evidence on record to show that after her termination on 21.12.2006, the workman was gainfully
employed. The workman has clearly stated in her affidavit that she is out of employment and during the course of
arguments, the workman was present and narrated a tale of her suffering after her termination.

The Hon’ble High Apex Court in number of cases has dealt with a situation whether termination has been held
to be illegal and in violation of the provisions of Section 25-F of the Act. In this regard, specific reference can be made to
the case of HariNandan Prasad &Anothers Vs. Food Corporation of India and another(2014)7 SCC 190. It is clear from
the ratio of the judgment that the number of factors are to be considered by the Court i.e. nature of Post, duration of
engagement, delay in raising the industrial dispute etc. are the relevant considerations to be kept in mind while deciding
the question of reinstatement as well as payment of back wages. In DeepaliGunduSurwase Vs. Kranti Junior
AdhyapakMahavidyalaya(D.Ed.). It was held that in case of wrongful termination of service, reinstatement with
continuity of service.

Yet again their Lordships of the Hon’ble Supreme Court in Raj Kumar Dixit Vs. Vijay Kumar GauriShanker
(2015) 9 SCC 345, on the question of reinstatement of workman after his retrenchment is declared void ab initio have
held as under:-

“The High Court has exceeded in its jurisdiction in setting aside the Award passed by the Labour
Court in awarding reinstatement of the Appellant-workman in is post along with 50% back-wages
which is erroneous in law as the High Court has not noticed the fact that the appropriate
Government has referred the dispute to the Labour Court for its adjudication of the points of dispute
referred to it. Since, there was non-compliance of the mandatory requirements as provided under the
provisions of the Act by the Respondent-firm at the time of passing an order of termination against
the Appellant-workman, therefore, the same has been held to be bad in law and as such it should
have awarded full back-wages to the workman from the date of termination till the date of passing
the Award unless the employer proves that the workman was gainfully employed during the
aforesaid period which fact is neither pleaded nor proved before the Labour Court.”

Likewise, Hon’ble Supreme Court in Raj Kumar Vs. Director of Education and others (2016) 6 SCC
541, have ordered that retrenchment of the service of the workman was in violation of Section 25(F)(a), (b) and (c¢) of the
Industrial disputes Act, 1947 and have ordered the reinstatement of the petitioner with full back-wages. Their Lordships
have held as under:-

“For the reasons stated supra, we are of the view that the impugned judgment and order dated
28.07.2008 passed by the Delhi High Court is liable to be set aside and accordingly set aside, by
allowing this appeal. The retrenchment of the appellant from his service is bad in law. The
respondent-Managing Committee is directed to reinstate the appellant at his post. Consequently, the
relief of back-wages till the date of this order is awarded to the appellant, along with all
consequential benefits from the date of termination of his services. The back-wages shall be
computed on the basis of periodical revision of wages/salary. We further make it clear that the entire
amount due to the appellant must be spread over the period between the period of retrenchment and
the date of this decision, which amounts to 13 years, for the reason that the appellant is entitled to
the benefit under Section 89 of the Income Tax Act. The same must be complied with within six
weeks from the date of receipt of the copy of this judgment.”

It is thus, clear from the ratio of the above case law that reinstatement of service along with back wages can
always be ordered by this Court having due regard to the circumstances of the case.

In the case on hand, even the management itself has referred the case of workman vide Exb.W9 for her
regularisation. Admittedly, she has put more than 8 years of service and was terminated in the prime of her life with no
source of income. She is virtually living in a state of penury. The management has also not given any evidence that
workman is in employment with some other organisation after her termination. In such circumstances, it is legitimate to
presume she is out of service.

There is no merit in the contention of the management that workman is a casual or temporary workman as such,
she does not fall within the definition of workman under Section 2(S) of the Act. This question has been answered by the
Hon’ble apex court in the case of Devinder Singh Vs. Municipal Council, Sanaur, which is as under:-

“The source of employment, the method of recruitment, the terms and conditions of
employment/contract of service, the quantum of wages/pay and the mode of payment are not at all
relevant for deciding whether or not a person is a workman within the meaning of Section 2(S)of the
Act. The definition of workman also does not make any distinction between full-time and part-time
employee or a person appointed on contract basis. There is nothing in the plain language of Section
2(S) from which it can be inferred that only a person employed on regular basis or a person
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employed for doing whole-time job is a workman and the one employed on temporary, part-time or
contract basis on fixed wages or as a casual employee or for doing duty for fixed hours is not a
workman.”

In view of the above discussion, it is held that the termination of the services of the workman is totally illegal
and arbitrary and against the provisions of the Industrial Disputes Act, 1947. Consequently, the workman is entitled for
reinstatement in service with 50% back wages.

A. C. DOGRA, Presiding Officer
¢ feeett, 24 W8, 2018
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[H. Ta-41011/31/2013-3TER (&-1) ]
fq HAR, TR TR

New Delhi, the 24th May, 2018
S.0. 861.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 106/2013) of the Central Government Industrial Tribunal-cum-
Labour Court No. 1, Delhi as shown in the Annexure, in the industrial dispute between the management of Northern
Railway and their Workmen, received by the Central Government on 24.05.2018.
[No. L-41011/31/2013-1R (B-1)]
RAVI KUMAR, Section Officer
ANNEXURE

BEFORE PRESIDING OFFICER: CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL CUM LABOUR
COURT No. 1: ROOM No. 511, DWARKA COURT COMPLEX, SECTOR 10, DWARKA, DELHI

ID No. 106/2013

Shri Kumod Mishra, Mahamantri,

Bedroll Attendants Contractors Workers Union,

Hazrat Nizammuddin Railway Station,

C/o Bhartiya Mazdoor Sangh, 5239, Ajmeri Gate,

Delhi — 110 006 ...Workman

Vs.

1. The Senior Mechanical Engineer (C & W),
DRM Office, Northern Railway,
State Entry Road,
New Delhi — 110 001

2. The DRM (P),
DRM Office, Northern Railway,
Senior Section Engineer,
C&W Coaching Depot., Hazrat Nizammuddin,
New Delhi ...Managements

AWARD

In the present case, a reference was received from the appropriate Government vide letter No.L-41011/31/2013-
IR(B-1) dated 15.07.2013 under clause (d) of sub-section (1) and sub-section (2A) of Section 10 of the Industrial
Disputes Act, 1947, (in short, the Act) for adjudication of an industrial dispute, terms of which are as under:

‘Whether the action of the management of Northern Railway in not regularizing the employment of ShriKumod
Joshi & 201 others (as per annexure) is legal and justified? To what relief the workers are entitled to?’

2. Parties were put to notice and upon appearance claimants herein (202 in number) filed statement of claim with
the averments that the claimant ShriKumudMishra and 201 workmen have been working for the management through
different contractors for the last 12 years on the post of Bed Roll attendants. They have been performing their duties
sincerely and honestly and are being paid wages below the minimum wages prescribed under the law. All the claimants
are members of the union which is duly registered.
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3. The claimant approached the officials of the management stating that the work being performed by them is
regular and perennial in nature and regular workmen have already been engaged by the management for doing similar
job. Management did not pay any heed to the various demands made by the claimant. Workman also impressed upon
the management that they are being used as bonded labour by various contractors and their services are being hired and
fired by the contractors.

4. Claimants, through their union, sent letter to the management on 23.04.2012 wherein various demands were
raised. They have also demanded equal pay alongwith other workers for performing similar job with the Indian Railways
and when the management did not pay any heed, matter was taken before the Conciliation Officer. It was also brought to
the notice of the Conciliation Officer that the contractor is violating provisions of Section 7,10, 12, 21 and 29 of the
Contract Labour (Regulation & Abolition) Act, 1970. After failure of the conciliation proceedings, the above reference
was made by the appropriate Government.

5. Claim was contested by the management who filed reply thereto and took various preliminary objections, inter
alia of maintainability. It has been alleged that with a view to provide essential and quality service to the passengers,
Northern Railway has outsourced various services such as catering, linen distribution, onboard cleaning and house-
keeping through professional agencies. It was on the basis of the above said policy and extant rules was outsourced to
private contractors for which tenders were floated and work is allotted to such contractors for 1-2 years as per the terms
and conditions. Railway has no role whatsoever in the said work. It is purely the individual interest of such workmen
that they have been seeking employment from different contractors. Contractors are bound to comply with the various
provisions of the Act. Management has denied the other averments made in the statement of claim. On merits, it is
denied that that the contractor is not paying the workmen their proper dues.

6. On the basis of the pleadings of the parties, this Tribunal vide order dated 29.11.2013 framed the following
issues:

1) Whether there is privity of contract between the claimants and the management?

2) As in terms of reference
7. Claimant , in order to prove their case against the management, examined ShriKumod Mishra as WW1, who

filed his affidavit Ex WW1/A. He also relied on documents Ex WW1/1 to Ex WW1/41. Management, in order to rebut
the case of the claimant, examined Shri Raj Kumar, Divisional Mechanical Engineer as MW 1. He tendered in evidence
his affidavit Ex.MW1/A and also relied on document Ex.MW1/1.

8. I have heard Shri B.S, Rawat, A/R for the claimant and Shri Anil Kumar Meena, Senior Section Officer for the
management.

Findings of issue No.(i) and (ii)

9. Both these issues are inter-connected as well as inter related, as such they are being taken up together for the
purpose of discussion. It is pertinent to note here that the management has come with the plea that they have outsourced
the work of catering, linen distribution, onboard cleaning and house-keeping through professional agencies. However,
name of the private contractor has not been mentioned in the written statement. Further, management was also directed
by this Tribunal vide order dated 07.03.2014 to produce the record relating to contract agreement, licence and charges
paid by the contractors. During the course of arguments, it was fairly conceded by the A/R for the management that the
claimants have been working in Indian Railways since 2009.

10. As discussed above, stand of the management is that the work has been outsourced to private contractors.
However, the management has not filed any contract agreement so as to appreciate the terms and conditions of the said
agreement nor there is any proof of certificate of registration in terms of section 7 of the Contract Labour (Regulation &
Abolition) Act, 1970 (in short the CLRA Act). Contract has also not stepped into the witness box as he was never
examined by the management. Resultantly, there is no proof whether the said contractor was duly licenced as required
under Section 12 of the Act. It is, further, clear from pleadings of the parties as well as evidence on record, that bed roll
distribution work is regular and perennial in nature, as Indian Railways is moving throughout the country 24 hours and
staff is required to provide necessary house keeping as well as changing bed sheets in the various trains where such
facility is provided.

11. At this stage it is appropriate to refer to the statement of ShriKumod Mishra whose affidavit Ex WW1/A which
is on the same lines as the averments contained in the statement of claim. A bare perusal of the affidavit would show
that the claimants have been working under supervision and control of the management and having been shown to be
working under the so called contractors by the management. This witness has also stated that the workers are not being
paid minimum wages and complaint in this regard was made against the contractor. He has also tendered in evidence
documents Ex. WW1/1 to Ex. WW1/41. Management has also issued identity cards to the various workmen.

12. Management has cross examined Shri Raj Kumar as MW1 and his affidavit is Ex MW1/A. He was cross
examined in length and he has admitted that the overall supervision of the workmen is with the management and officials
of the management assigned duties from time to time to the said claimants. He further admitted that even at present
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supervision and control over the workmen is that of the management though this work is at present being done through
contractors. He is not aware whether the contractor has obtained licence as required under section 12 of the Contract
Labour (Regulation & Abolition) Act, 1970 and whether the management is duly registered under the said Act. He
admitted that travel authority Ex.- WW1/8 to Ex.WW1/19 has been issued by the management. He also admitted issuance
of identity card/permit card Ex.WW1/40(colly), which bears seal and signatures of the management. When this witness
was further cross examined on February 1, 2017, he has produced copy of agreement Ex MW1/W2 as well as provident
fund and ESI deduction which are reflected in ExMW1/W3. He has also admitted that work of linen distribution in the
passenger coaches is regular and permanent in nature. He has also named the present contractors as M/s Aroon Aviation
Services Pvt. Ltd. to whom the contract has been given from 15.01.2017. Management has not taken pains to examine
any of the contractors so as to prove that the overall supervision and control upon the workmen is that of the contractor to
whom work has been outsourced by the management in accordance with the contract agreement. No official has been
examined to prove that the so called agreements which have been filed b the management . Law in this regard is fairly
settled that in case party to a case does not want to prove vital documents are required under the law nor examined any
witness in support of the stand taken in their respective pleadings, this court can always draw adverse inference against
the said party.

13. Now, the primary question which arises for consideration is whether the workman were in the employment of
management or were employed by contractors. Equally important is the fact that agreement between the management
and the contractor is genuine or simply a sham and camouflage so as to deny status of workmen under the principal
employer herein. In this regard, it is pertinent to refer to Steel Authority of India Ltd. and others Vs. National Union
Waterfront Workers and others (2001) 7 SCC 1, wherein the Hon’ble Supreme Court considered extensively various
provisions of the Industrial Disputes Act, 1947 as well as Contract Labour Act, 1970 alongwith relevant notification
issued under Section 10 of the Contract Labour Act, 1970. A critical appraisal of the above judgement would show that
the Hon’ble Apex Court has taken into consideration the entire spectrum of the case law on the subject and held in para
107 as under:

107. An analysis of the cases, discussed above, shows that they fall in three classes: (i) where contract labour is
engaged in or in connection with the work of an establishment and employment of contract labour is prohibited
either because the industrial adjudicator/court ordered abolition of contract labour or because the appropriate
Government issued notification under Section 10(1) of the CLRA Act, no automatic absorption of the contract
labour working in the establishment was ordered; (ii) where the contract was found to be a sham and nominal,
rather a camouflage, in which case the contract labour working in the establishment of the principal employer
were held, in fact and in reality, the employees of the principal employer himself. Indeed, such cases do not
relate to abolition of contract labour but present instances wherein the Court pierced the veil and declared the
correct position as a fact at the stage after employment of contract labour stood prohibited; (iii) where in
discharge of a statutory obligation of maintaining a canteen in an establishment the principal employer availed
the services of a contractor the courts have held that the contract labour would indeed be the employees of the
principal employer.

14. Ratio of the above judgement has been cited with approval in all the subsequent pronouncement by the various
High Courts as well as the Hon’ble Supreme Court and while making various conclusions, ratio of the law in Hussanbhai
case (three judge Bench) was approved and ratio of the judgement in Air India Statutory Corporation Vs. United Labour
Union (1997) 9 SCC 377 was partly overruled prospectively. It was also made clear that neither Section 10 of the
Contract Labour Ac nor any other provisions under the Act, whether expressly or by necessary implication provides for
automatic absorption of the contact labour on issuance of notification by the appropriate Government under sub-section 1
of Section 10 prohibiting employment of contract labour in any process, operation or other work in any establishment.
Mater is to be decided judiciously by the Industrial Adjudicator where a contractor has been interposed either on the
ground of having undertaken to produce any given result for the establishment or for supply of contractlabour for the
work of the establishment under a genuine contract or is merely a ruse/camouflage to evade compliance with various
beneficial legislations so as to deprive the workers of the benefit there-under. If the contract is found to be not genuine
but a mere camouflage, the so called contract labour will be treated as employees of the principal employer who shall be
directed to regularize services of the contract labour in the establishment concerned, subject to the conditions as
may be specified by it for that purpose in the light of para 6 hereunder:

(6) If the contract is found to be genuine and prohibition notification under Section 10(1) of the CLRA Act in
respect of the concerned establishment has been issued by the appropriate Government, prohibiting employment
of contract labour in any process, operation or other work of any establishment and where in such process,
operation or other work of the establishment the principal employer intends to employ regular workmen he shall
give preference to the erstwhile contract labour, if otherwise found suitable and, if necessary, by relaxing the
condition as to maximum age appropriately taking into consideration the age of the workers at the time of their
initial employment by the contractor and also relaxing the condition as to academic qualifications other than
technical qualifications.

15. This Tribunal has to keep one thing in mind that the Industrial Disputes Act as well as Contract Labour Act are
essential and beneficial legislation and the scheme of the Contract Labour Act 1970 is to regulate conditions of workers
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under the contract labour system and to provide for its abolition by the appropriate Government as provided under
Section 10 of the said Act. Section 12 of the said Act bars a contractor from undertaking or executing any work through
contract labour, except under and in accordance with a licence issued.  Section 23, 24 and 25 of the Act makes
contravention of provisions of the Act punishable there-under. There is also requirement for the principal employer of
the establishment to get itself registered under the Act so as to avail the benefit of provisions of the Act.

16. In Management of Ashok Hotel vs Their Workmen decided on 19.02.2013 in WP(C) No.14828/2006 similar
question was involved wherein it was a case where various workmen were working continuously as safaiwala/Housemen
in the kitchen department etc. and they were alleged to be working directly under the contractor who has entered into a
contract with the principal employer, i.e. Ashok Hotel. Further, contract in the said case was also held to be sham and
camouflage so as to deny direct relationship of employer (Ashok Hotel) and the workmen.

17. In the case on hand, as stated above, the management has not examined any of the contractors whose names are
mentioned in the written statement so as to prove its stand that it was the contractor who is supervising and controlling
their work on the spot. Rather, it has been admitted by MW1 that the claimants are working on the directions of the
officials of the management who were assigning work to them. Management has also not placed on record any of the
contract documents so as to ascertain the real terms and conditions of the documents. Even if it is assumed that only the
contractors were being changed from time to time, in that eventuality also, management was required to file copy of such
documents and also to examine some of such contractors so as to prove that such contractors are having effective control
over the work of the claimants herein. In the absence of any evidence, this Tribunal has to rely upon the evidence
adduced by the claimants herein. Admittedly, services being performed by the claimants herein is in connection with the
work of the establishment and aforesaid contractors are simply name-lenders as they have, in fact, no control of any kind
over the claimants herein. Since the claimants herein are working for the last 12 years as is clear from their evidence, as
such, the workmen is required to be considered as employees of the management.

18. In Durgapur Casual workers Union vs. Food Corporation of India(2015) 2 SCC 786, question of sham, bogus or
such contract labour was considered by Hon’ble Apex Court and the management in the said case also came with the plea
that the workmen were directly employed by the contractors as contract labour and as such, there was no relationship of
employer and employee between the management and the workmen. Matrix of the case also shows that Food
Corporation of India, i.e. the management had set up rice mill which was being run by successive contactors who have
engaged contract labour. Rice mill was ultimately closed in the year 1990-91 and workers were employed by the
Corporation as casual labour on daily basis. Later on, such workers raised an industrial dispute for regularization of their
services as they were working under various contactors since long but were doing work for the management who was
exercising supervisory control over them. Management also came with the pleading that demand of the workmen was in
fact illegal and they were simply engaged as casual labour. Tribunal as well as Hon’ble High Court passed award in
favour of the workman directing regularization of their services and their retrenchment by Food Corporation of India was
held to be illegal. In intra court appeal, Division Bench of High Court set aside the judgement of the Single Judge, as
such, matter was taken to the Hon’ble Apex Court who upheld the order of the Single Judge of the High Court as well as
that of the Industrial Tribunal. It was also observed that FCI had committed unfair trade practice and terminated their
services illegally instead of absorbing them. Contention of the management that their employment was to the contrary to
the directions given by the Constitution Bench of Hon’ble Apex Court in Uma Devi case was rejected by the Hon’ble
Apex Court by observing as under:

“34. It is true that the case of Dharwad District PWD Literate Daily Wage Employees Association vs. State
of Karnataka (1990 2 SCC 396) arising out of industrial adjudication has been considered in
Umadevi(3) (2006 (4) SCC1) and that decision has been held to be not laying down the correct law but
a careful and complete reading of decision in Umadevi (3) leaves no manner of doubt that what this
Court was concerned in Umadevi (3) was the exercise of power by the High Courts under Article 226
and this Court under Article 32 of the Constitution of India in the matters of public employment where
the employees have been engaged as contractual, temporary or casual workers not based on proper
selection as recognized by the rules or procedure and yet orders of their regularization and conferring
them status of permanency have been passed.

35. Umadevi(3) is an authoritative pronouncement for the proposition that Supreme Court (Article 32) and
High Courts (Article 226) should not issue directions of absorption, regularization or permanent
continuance of temporary, contractual, casual, daily wage or ad-hoc employees unless the recruitment
itself was made regularly in terms of constitutional scheme.

36. Umadevi(3) does not denude the Industrial and Labour Courts of their statutory power under Section
30 read with Section 32 of MRTU & PULP Act to order permanency of the workers who have been
victim of unfair labour practice on the part of the employer under item 6 of Schedule IV where the
posts on which they have been working exists. Umadevi (3) cannot be held to have overridden the
powers of Industrial and Labour Courts in passing appropriate order under Section 30 of MRTU &
PULP Act, once unfair labour practice on the part of the employer under item 6 of Schedule IV is
established.”
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19. It is clear from the ratio of the law discussed in the above authorities that the management was required to prove
the contract documents /agreements so as to prove that the workmen herein were directly working under the control and
supervision of the said contractors. Workmen have been working regularly with the management and there is simply
change of contractors from time to time which clearly shows that the contractors engaged by the management are
simply name lenders and the above contracts are simply sham and camouflage so as to deprive the claimants herein of
benefits of their being in the employment of the management. Thus, the contention of the claimant that there is no
privity of contract between the managements and the contractor is without merit and is liable to be rejected.

20. Now, the other vital question is whether the claimants herein can be considered for relief of regularization in the
employment of the management or not. Learned authorized representative for the management, during the course of
arguments, stated that as and when posts fall vacant the workmen who are eligible for the post are always considered
against the said vacancies. Those claimants who are not having the requisite qualification cannot be regularized nor
permanent status can be conferred upon such employees. To my mind, relief of regularization cannot be claimed as a
matter of right by the claimants simply because such workman are in the employment with the management for several
years. During the course of arguments learned authorized representative for the claimant relied upon the case of
Maharashtra State Road Transport vs Casteribe Rajya P Karamchari Sangathana, Civil Appeal No.3433 of 2007 decided
on 28.08.2009 wherein the Hon'ble Apex Court ordered regularization of the employees and gave them permanent status.
In fact, it was a case of unfair labour practice wherein complaints were made by the workmen against the management.
In the above case, Hon'ble Apex Court has also considered for grant of equal pay for equal work as well as conferment of
permanent status. Management in the said case contended the plea of the workmen on the grounds that the Hon'ble Apex
Court in number of cases has deprecated issuance of directions being given by some courts for regularization of
temporary or casual employees as permanent workers on the grounds that such persons have worked for considerable
length of time. It is further clear from the above that the two workers who have filed complaint would get permanent
status as well as equal wages which their regular counterparts are getting and the said employees were also fulfilling the
qualification and requisite conditions governing regularization of their services. In the said case, directions were given
under Article 142 of the constitution of India which has residuary powers which is not available with this Tribunal.
There are a number of judgements that question of regularization can be considered by the Tribunal and directions for
regularization would be made by this Tribunal only when recruitment has been made in accordance with the norms and
there is also policy for regularization of such employees. To my mind, ends of justice would be mad if directions in the
present case is given to the management to consider the claimants herein for regularization as and when posts fall
vacant. It was also conceded during the course of arguments by the learned authorized representatives for the parties,
names of eligible workmen are considered every time if such workmen fulfil criteria laid down by the management. In
the present case no policy of regularization has been filed on behalf of the management and it is very difficult for this
Tribunal to hazard a conclusion regarding such a policy. However, Hon'ble Apex Court in a number of case has strongly
deprecated the practice being followed by most of the managements to engage workers as temporary or casual for a
number of years and not to make them permanent even after considerable period of time. This is clearly against the rule
of law and it defeats the very purpose of industrial disputes act which is meant to ameliorate the conditions of the poor
workmen. Having regard to the above, this Tribunal is of the view that the claimants herein are in the employment of the
management through the so called contractors and they are liable to be considered in future for regularization. An award
is, accordingly, passed. Let a copy of this Award be sent for publication as required under Section 17 of the Act.

Dated : May 15, 2018
A. C. DOGRA, Presiding Officer
T foeht, 24 W%, 2018
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[H. TA-12025/01/2018-3A2AR (sfi-1) ]

A FAR, SAFIN AfeRrd

New Delhi, the 24th May, 2018

S.0. 862.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (ID No. 1800057/2015) of the Central Government Industrial Tribunal-cum-
Labour Court Aurangabad as shown in the Annexure, in the industrial dispute between the management of State Bank of
India and their Workmen, received by the Central Government on 24.05.2018.

[No. L-120251/01/2018-IR (B-I)]
RAVI KUMAR, Section Officer
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ANNEXURE

LABOUR COURT (II), AURANGABAD
(Presided over by V.S. Hingne, LL.M.)

Ref. IDA No. 1800057/2015 Exh.No.O -4
CNR No. : MHLC20 - 000550 —2015
First Party : State Bank of India

Through, its Manager, Kannad Branch,
At Post Kannad, Dist. Aurangabad.

VERSUS
Second Party : Nitesh Rambhul Bed

Age : 29 Years, Occupation : Nil R/o. Nitin Nagar, Kannad
Post Kannad, Dist. Aurangabad.

Appearances :
First Party : Adv. Shri Prakash B. Paithankar
Second Party : Adv. Shri Kiran P.Shinde

Reference for Reinstatement, Back-wages and Continuity of Service

JUDGMENT

(Delivered on this ZIStDay of March 2018)
Orally appointed and orally terminated temporary employee, is seeking reinstatement, continuity and back-wages.

Parties to dispute:
2. First Party State Bank of India, (in short, Bank) is Nationalized Indian Bank.

Second Party Nitesh Rambhul Bed (inshort, Nitesh) worked as Safai Kamgar with Bank.
Case of Nitesh / Second Party (Statement of Claim, Exh.U-4) in short

3. On 19.04.2008, Nitesh was interviewed by Bank and was appointed as Peon, by following due procedure of law.
Accordingly, Nitesh used to clean rooms and furniture of bank, he used to bring tea, lunch for staff, he used to perform
numerous banking functions relating to JandhanYojna, ATM Register, Cheque Clearing, correspondence, Pass book
entries, etc. After 7 years of sincere service, Bank insisted that Nitesh should work through contractor, for which Nitesh
was not ready. Hence, Bank-Manager Mr. Saurabh, in July-2015, orally terminated Nitesh. Throughout 7 years, Nitesh
has completed 240 days of service every year and he has become permanent employee of Bank. However, while
terminating his service, Bank did not issuedshow cause notice and did not subjected him to inquiry. Act of Bank amounts
to unfair labour practice, because of which Nitesh, his aged-mother and kids are suffering on social and economic fronts.
Hence, he has prayed for reinstatement, continuity of service and back-wages from June with 12% interest.

Case of Bank/First Party (Written Statement, Exh.C-4) in short:

4. Bank is public institution, wherein appointments and recruitment are done as per public policies. Nitesh was engaged
by Bank on temporary basis for doing cleaning work during 08:00 Hrs to 10:00 Hrs. He worked intermittently without
continuity. In July-2015, Bank appointed contractor for said work of cleaning. As per Bank rules, casual, temporary and
irregular appointment is not permissible. Hence, Nitesh cannot claim regular or permanent appointment nor he is entitled
for permanency, reinstatement, retrenchment compensation and other reliefs. Hence, reference should be dismissed with
COsts.

5. Issues (Exhibit O-3) findings and reasons are as follows:

ISSUES FINDINGS

1. Whether Nitesh prove employer-employee relation ship between himself

AN BANK?. ..ottt et ettt In the Affirmative.
2. Does Nitesh prove that, termination order of July-2015, issued by Bank, is

TEZALY. . e e In the Affirmative.
3. Is Nitesh entitled for reinstatement,

Continuity and back-Wages?..........ccccueiriiiiiiniiiiiiieeieeeee e For compensation.

Is Bank entitled fOr COSIS?... ..ooiiiiiiiiiiiiiiiiiic In the Negative.

5. WRAt QWATA?....ccoiiiiie e et e e e e e erraae s As per final order.
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REASONS

6. Evidence of Nitesh:

Exh.U-8 : Evidence affidavit of Nitesh Rambhul Bed

Exh.U-11 to U-15 :  Photographs

Exh.U-16 to U-18 : TwoPassbooks of Nitesh

Exh.U-19 to U-24 L e Dt.08.03.2013, 08.04.2013,
26.06.2013, 04.03.2015, 24.03.2015 and
15.06.2015 respectively.

Exh.U-25 to U-33 :  Pity Cash vouchers Dt.09.11.2009,
16.11.2009, 19.11.2009, 26.11.2009,
02.10.2009, 14.01.2010, 15.01.2010,
20.01.2010 & 25.01.2010.

Exh.U-34 : 9 Pages from charges backup register.

ExhU-35toU-42&59 : Applications Dt. 03.07.2010, 05.08.2010,
30.07.2011, 26.06.2012, 27.09.2012,
01.11.2012, 30.11.2012 & 30.01.2013,
preferred by Nitesh seeking A

Exh.U-43 to U-45 :  Bills regarding lunch and breakfast.
Exh.U-46 : Charges Register.
Exh.U-47 : Notice Dt. 09.09.2014 issued by SDO Kannad to Bank.
Exh.U-48 :  Reply by Bank to Exh. U-47.
Exh.U-49 toU-52, 54, 55, :
57, 58, 62, 64 & 65 : Miscellaneous expenditure Bills and Cleanliness Bills
Exh.U - 53, 56, 60, & 65 :  Honorarium Bill - 02.12.2014, 30.11.2015,
30.03.2015, 24.04.2015 & 25.05.2015.
Exh.U - 53, 56, 60, 61 & 63 : Honorarium Bill - 02.12.2014, 30.11.2015,

30.03.2015, 24.04.2015 & 25.05.2015.
7. Evidence of First Party — Bank :
Exh.C-8 :  Evidence affidavit of Saurabh Bhaurao Sagajkar.
Exh.C-11 :  Reference book of staff matters of Bank.

8. Heard Adv. Shri Shinde for Nitesh and Adv. Shri Paithankar for Bank. Perused record.
Reasons as to Issue No.1:

9. Nitesh claimed that, he worked as Peon / Helper, with Bank from 19.04.2008 till July-2015. He did not pleaded
specific date of his termination from the month of July. Bank claimed that, Nitesh was mere casual temporary and
irregular employee of Bank. It means, Bank is admitting that Nitesh worked with it.

Once Bank admitted that, Nitesh worked with it, then being employer, burden was on Bank, to specifically
plead date of joining and termination of Nitesh. However, in WS (Exh.C-4), it did not disclosed those specific dates.
So, contentions of Nitesh, being unchallenged, will have to be accepted. Hence, it is held that, Nitesh worked with
Bank from 19.04.2008 till July-2015 i.e . till 01.07.2015.

10.  Nitesh contended that, for his daily work, Bank used to pay him, monthly honorarium of ¥.1,500/-. To support
his claim, Nitesh filed letter at Exh.U-59. This letter is admitted by Bank. Perusal of this letter shows that, through
it, Nitesh has informed Bank that, he has received his honorarium of %.1,500/- for February-2015 from the bank,
and that his honorarium for March-2015, be deposited in his A/c No. 30364930154. So, this letter proves that,
Bank was paying monthly honorarium of X, 1,500/ -to Nitesh . Accordingly, it is held so.

11.  Bank contended that, Nitesh was casual, temporary and irregular worker. In Para No. 1.4 and 1.5 of its WS, Bank
pleaded as:
1.4 In fact, the Second Party was engaged on casual/temporary basis by the Branch, who had/have no authority
to appoint any person in such category. Such engagements / appointments are and were illegal / irregular and
impermissible under the rules of the Bank. Such illegality cannot be perpetuated for indefinite period.

1.5 This Hon’ble Tribunal cannot be used by the Second Party to perpetuate the illegality, by seeking the
reinstatement of the Second Party, whose very engagement from its inception is illegal.
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Thereafter, Bank relied on its reference book (Exh.C-11), which states that :
appointment of temporary employees in clerical cadre /subordinate cadre in the bank is totally prohibited.

Through above pleading and document, Bank tried to canvas that, appointment of temporary employees in bank is totally
prohibited and hence, appointment of Nitesh, is illegal.

12.  In backdrop of above contentions, question arises as, if appointment of Nitesh was not permissible, then why
Bank continued him from 19.04.2008 to July-2015 i.e. for more than 7 years? Another question arises is, why
Bank regularly paid him monthly honorarium of .1,500/-? Bank did not gaveany explanation about same. It is
not its case that, it got said knowledge about irregular / illegal appointment at belated stage. Bank, being
Nationalized Institution, it can be presumed that, it was aware of Rules and Regulations of appointment at very
inception of every appointment. If, despite that, Bank is appointing person to do menial work, by overlooking its
own rules, then it will have to be inferred that, Bank did it with knowledge. Further, considering menial nature of
job, employee who is so appointed cannot be blamed. Things would have been different had job been of nature of
clerk or officer. Lastly, question also arises, that, if on 19.04.2008, if appointment of Nitesh was done contrary to
Bank rules, then what action bank took against its officer, who employed Nitesh against Bank rules. Again, Bank
is silent on this aspect. It isnot disclosing name of said officer. Whatever case may be, as Bank itself has
appointed, continued Nitesh on service and also paid him regular monthly honorarium, then, now, no importance
can be given to belated defense of Bank that, appointment of Nitesh was contrary to its rules. So no fault can be
assigned to appointment of Nitesh.

13. It has been held that, Nitesh worked with Bank from 19.04.2008 to 01.07.2015. Bank has not come with case
that, during aforesaid period, Nitesh was irregular in his duties, or irregular in attendance or he used to remain absent on
duties or he was served with memos or charge-sheet regarding any minor or major misconduct. No such specific
instances are quoted or no such documentary evidence is lead by Bank. In absence of contrary, it will have to be held
that, during aforesaid period, service of Nitesh was continuous and that, Nitesh completed 240 of continuous service
during every year, especially, during year preceding his termination. It means, Nitesh, has become deemed employee of
Bank. For this reason, Nitesh is entitled for protection U/Sec. 25 (B) of Industrial Disputes Act, 1947.

Thus, Nitesh has established employer-employee relationship between Bank and himself. Hence, Issue No.l is
answered in affirmative.

Reasons as to Issue No. 2:

14.  Once, an employee completes more than 240 days of continuous service with employer, then he becomes entitled
for protection U/Sec.25 (F), 25 (G), 25 (H) of the ID Act. These provisions mandates that, if such employee, is to
be retrenched, then:

- Employer needs to issue one months notice in writing indicating reasons for retrenchment,

- In case if, notice is not issued, then such employer must pay wages for the period of notice, to such
employee,

- else, employer must pay compensation which is equivalent to 15 days of average pay for every completed
year of continuous service,

- employer shall ordinarily retrench workman who was last person to be employed in that category, unless
for reasons to be recorded the employer retrenches any other workman,

- if workmen is retrenched, and employer proposes to make fresh employment, then employer should give
opportunity and preference to retrenched workmen over others.

It is not case of Bank that, it has complied any of above formalities. It means that, Nitesh, who was in continuous
service of the Bank was terminated without following due procedure of law. Accordingly, it is held that, oral
termination of Nitesh, is not harmoniousness with provisions of ID Act. Hence, Issue No. 2 is answered in affirmative.

Reasons as to Issue No. 3:

15.  Nitesh has relied upon documents at Exh.U-19 to U-65. About these documents, Nitesh during his cross-
examination (by Bank), deposed as:

Ay ame o, M. %. g-33 7 MHg—65 & dodl
FRITERIM T 3Ted, A1 M8 b, § T o o
A IRART Odell T, WeieR wWd: 3 Wi o,
A AR AT = O oxd fwad Bl A
T AERERY A e Sdel B @ A
I, ARTGIER AIed ¥ 3R, AT Hl Rt

A1 3T S WO B, A ARTSHR Aedi A
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BIATHIT Uil Tded B, ey Hl hdd AR
BT, AT ARITeRITET |eel Te&dl, ¥ THeT el
FRAMT | TN ARAT YaerdhiT AT faefl Tegdt @,
AET BIAMDI Ul Wl AR HHRTO! qIRUR
e, el Iad: 3T NI &, AT BHae HH
AR AT dabell fasel defl &Il |

From above questions and answers, it seems that, bank contended that, above documents are Bank documents,
whose custody is exclusively with Bank and it was not permissible for Nitesh to obtain custody of these
documents. According to Bank, Nitesh did so, without any authority. Hence, these documents cannot be relied
upon.

16.  Perusal of these documents (Exh.U-33 to U-65) shows that, these documents are photo-copies. Nitesh contended
that, he has obtained photo-copies through oral permission of Branch Manager Shri Sagajkar. Said Branch
Manager Sagajkar is examined by Bank at Exh.C-8. Branch Manager Sagajkar in his evidence, did not contended
that, these documents were obtained by Nitesh, without his permission or by way of misrepresentation. Perusal
of these documents further shows that, they are in nature of communication between Nitesh and Bank or bills
relating to Nitesh. It is also not case of Bank that, these documents pertain to some other customers or that even
though they are connected with Nitesh, they are very much confidential. It seems that, Bank has raised objections
merely for the sake of objection. So, objection of Bank, regarding documents, will have to be overlooked.

17.  As, all allegations leveled by Bank, against service of Nitesh, failed, it means that, Nitesh will have to be made
entitled for reliefs sought. Nitesh has prayed for reinstatement. From pleading of Nitesh it seems that, Bank has
allotted cleaning duty to contractor. Bank also contended in its Para No.2.3 (WS, Exh.C-4) that, they have
appointed contractor on July-2015 for cleaning purpose. It means that, work which was being performed by
Nitesh is being performed by Bank through contractor. In that circumstances, Nitesh cannot be awarded
reinstatement. Hence, in view of Sec. 25 (F) of the ID Act, Nitesh can be awarded retrenchment compensation
equivalent to 15 days of average pay for every completed years of continuous service. In present case, Nitesh
worked from 19.04.2008 to 01.07.2015 i.e. for 07 years on monthly honorarium @ ¥ 1,500/-. It means that,
Nitesh would be entitled for compensation of ¥750 x 7 =¥ 5,250/-.

18.  Further, Nitesh was required to contestlitigation for almost for another 3 years. It is natural that, any employee
who is ousted from service, that to suddenly, is compelled to face socio-economic hardships for himself and his
entire family. Nitesh too cannot be an exception for same. However, while granting additional compensation, it
also needs consideration that, First party Bank is Nationalized Bank, which deals with public money. So,
considering aspects relating to both parties, it would be in interest of justice, to award only .20,000/- to Nitesh,
towards rigors of litigation and other sufferings. Accordingly, Nitesh is made entitled for ¥.5,250+ %.20,000 =

%.25,250/-. Therefore, Issue No. 3 is so answered.

Reasons as to Issue No. 4 & 5:

19. Cost can be awarded to defending party, provided false claim is leveled against it. As, statement-of-claim preferred
by Nitesh is entitled for relief, then Bank cannot be awarded compensatory costs. Hence, Issue No. 4 is answered
in negative and reference is disposed off by following order.

ORDER
1. Ref. IDA No. 1800057/2015, State Bank of India — Nitesh Rambhul Bed, is answered partly in
affirmative.
2. It is hereby declared that, oral termination dated 01.07.2015, is illegal and hence, it is set-aside.
3. However, instead of reinstatement, Nitesh Bed is made entitled for compensation.

4. First Party State Bank of India, shall, within 2 months from date of this publication of Award, pay
R.25,250/- (RupeesTwenty Five Thousand Two Hundred and Fifty only) to Nitesh Bed, towards cost of
litigation.

5. In case, if said amount is not paid by Bank. within two months, then thereafter, said amount will carry
interest @ 6% from date of this order till its actual realization.

Award be sent to appropriate government for its publication.

7. After publication of Award, both Nitesh Bed and State Bank of India, be informed about right to appeal
and period of limitation to preferappeal.

8. After compliance and period of appeal, Clerk-of-Court and AS to classify and consign file to record room.

AURANGABAD (VIJAY S.HINGNE)
Date: 21.03.2018 Judge, Labour Court (II), Aurangabad
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[H. TE-42012/188/2001-3TESR (1) ]
Teig S, 39 v

New Delhi, the 24th May, 2018

S.0. 863.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (I.D. No. 94/2002) of the Central Government Industrial Tribunal-cum-
Labour Court, Lucknow now as shown in the Annexure, in the industrial dispute between the employers in relation to
the Director, Indian Institute of Plulse Research, Kanpur (UP) and their workmen, which was received by the Central
Government on 16.05.2018.

[No. L-42012/188/2001-1IR (DU)]
RAJENDRA JOSHI, Dy. Director
ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, LUCKNOW

PRESENT : RAKESH KUMAR, Presiding Officer
L.D. No. 94/2002
BETWEEN :

Smt. Anju Tiwari D/o Sh. Suresh Chand Shukla
R/o Village, Maksoodabad
Post Tikrajanpad, Kanpur

AND

1. The Director,
Indian Institute of Pulse Research
G.T. Road, Kalyanpur,
Kanpur (UP) 208024

AWARD

1 By order No. L-42012/188/2001 IR(CM-II) dated 16.04.2002 and corrigendum dated 17.09.2002 issued by the
Ministry the Central Government in the Ministry of Labour, New Delhi in exercise of powers conferred by clause (d)
of sub section (1) and sub section (2A) of Section 10 of the Industrial Disputes Act, 1947 (14 of 1947) referred this
industrial dispute between Smt. Anju Tewari D/o Sh. SC Shukla and the Director, Indian Institute of Pulse Research,
Kanpur for adjudication.

2. The reference under adjudication is:

“KYA NIDESHAK BHARTIYA DALHAN ANUSANDHAN SANSTHAN, KANPUR DWARA SMT.
ANJU TEWARI KO DINANK 12.10.2000 SE SEVA SE PRATHAK KIYA JANA NYAYOCHIT HAI?
YADI NAHIN TO SAMBANDHIT KARMKAR KIS ANUTOSH KA HAQDAR HAI?”

3. The above referred ID was adjudicated by the then Hon’ble Presiding Officer/Judge’s order dated 08.12.2002.
The aforesaid ex-parte award was set aside vide order dated 12.07.2004.

4. As per the claim statement W-31 dated 11.8.2004, the workman has stated in brief that she was appointed on
11.08.97 to perform Clerical work, under the administrative control of the opposite party management, and she was
orally assured that all the amenities would be provided to her as per legal provisions, accordingly she has continuously
worked under the subordination of the management w.e.f. 11.08.97 to 11.10.2000 satisfactorily without any
interruption. However, at the time of appointment no letter in writing was given to her neither she was informed that
she was being engaged for any particular project, or specific period, neither any such communication was made that
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her services could be terminated without adopting legal procedure in case of non availability of the work. It has further
been asserted that as per the provisions of Section 25 B, LD Act., she has performed for more than 240 days in each
year, for the aforesaid period of 3 years and 2 months but her services were terminated without assigning any reason on
12.10.2000, neither any prior notice was issued, nor any retrenchment compensation/salary in lieu of the notice was
given.

5. The petitioner has asserted that at the time of her termination/retrenchment, work was available but no reason was
assigned, and after her termination some other persons were employed and those junior to her were retained. The
principle of ““ First come Last Go” and provisions of Section 25G and 25H of the I.D. Act. were not followed. The
management has clearly adopted unfair labour practice.

6. The petitioner has stressed that she had worked as Computer Operator w.e.f. 11.08.1997 to 11.10.2000, for a
period of more than 900 days, her attendance was procured in the relevant attendance register, salary was paid as per
the salary disbursement register, but before her termination salary for Sept.2000 was withheld by the management,
earlier she was being paid her salary regularly at the end of the month. She had made request several times for her
reinstatement and for payment of arrear but the management officials although gave oral assurance for reinstatement,
did not accept her request. Claiming herself to be workman under the provisions of the I.D. Act., with the aforesaid
pleadings she has made request to set aside her illegal termination order dated 12.10.2000. She has further prayed for
her reinstatement with previous salary arrear and consequential benefits etc. Claim statement has been annexed with an
affidavit.

7. The management in its written statement W-34, supported by an affidavit with denial of the allegations leveled in
the claim statement, has asserted that the management is an autonomous body registered under the “Societies
Registration Act. 1860, and the petitioner has not arrayed the Agriculture Research and Education Wing, Govt. of India
and ICAR, the reference is bad in the eyes of law for non joinder/mis joinder of proper parties. The guidelines issued
by the parent department are followed by the management, it is not covered under the definition of the “Industry”.
Functions of the opposite party have been mentioned in the written statement. Prouncements of Hon’ble Supreme Court
and Hon’ble High Courts as well as Administrative Tribunals have also been referred there in. Preliminary
jurisdictional objection has also been raised by the opposite party.

8.  The management has emphasized that the petitioner was never employed in any capacity, neither she was ever
engaged as Clerk as alleged in the claim statement. No appointment letter was ever issued. If any vacancy arises, it is
filled in accordance with Rules and Regulations formulated by Govt. of India, Allegations made in the claim statement
have been after thought, concocted, incorrect and misconceived, as pleaded by the opposite party. Since the applicant
was never engaged by the management therefore no question arises for doing work at all for doing continuously for
240 days in a calander year. The relationship of workman and employeer has been denied by the management.

9.  The opposite party has submitted that as and when any additional work is to be done in the Institute, it is carried
out through contractors having valid license after inviting tenders. The opposite party has asserted that the present
reference order is without jurisdiction, incomplete, ambiguous, vague and legally not maintainable under the I.D. Act.
and the action taken by the management is fully proper, legal and justified, the petitioner is not entitled to any
reinstatement nor any relief/compensation etc. With the aforesaid averments request has been made by the management
to adjudicate the matter against the petitioner Smt. Anju Teweari.

10. While denying allegations leveled in the written statement rejoinder W-40 has been filed by the workman,
reiterating the pleas taken the claim statement. Prouncements of Hon’ble Supreme Court have also been referred in the
rejoinder, supported by affidavit.

11.  The workman has filed certain documents as per list W-41. As per list M-44 dated 11.05.2005, the management
has filed certain documents.

12.  The petitioner Smt. Anju Tewari has adduced herself in evidence.

13.  The management has adduced Sri J.N. Katiyar as witness. Another witness Sri A.K. Saxena was also adduced by
the management. Both these witness were cross examined on behalf of the workman, on subsequent dates.

14.  Written arguments on behalf of both the parties have been filed before this Tribunal.

15. Arguments of Learned Authorized Representatives of the parties, have been heard at length. Record has been
scanned thoroughly.
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16.  The petitioner has alleged that she was employed to perform the duties of Clerk under the administrative control
of management and she had continuously worked from 11.08.1997 to 11.10.2000 without interruption and with
continuity. It has also been emphasized that she had worked for more than 240 days in every calander year.

17. The management has denied the so called engagement/appointment of the petitioner.
18. Learned AR for the workman has relied upon the following citations;

1. 1978 SCC (L&S) page 361

2. 1975 SCC, (L&S) page 99.

3. AIR 1970, SC Page 82.

4. AIR 1994, SC Page 541.

5. AIR 1961,SC, page 484.

6. WP (C) 11451/2005, Judgment dt. 19.10.11 Hon’ble Orissa High Court.

19. Learned AR for the opposite party submits that the aforesaid citations do not apply to the facts of the present
case.

20. Learned AR for the management has referred the following citations;
1. 1978 (36) FLR, SC page 266.
2. 1981(42) FLR, Allahabad HC, page 328.
3. 1989 (10), ATC page 849.
4. 1997 (76), FLR, SC page 212.
5. 2002 (93) FLR, Jharkhand HC page 218.
6. 1988 SCC (L&S) page 845.
7 LIC, SC 1976 page 1010.
8. 1990 (60) FLR, Allahabad HC page 672.
9. 1995, LLR, HC page 1.
10.  2005(105) FLR, 383 SC
11. 2002 (94) FLR, 622 SC
12. 2006(108) FLR, 213.
13. 2005 (105) FLR, 1067 SC
14. 2004 (103) FLR, 187 SC
15. 2006 (110) FLR, 548 SC
16. 2006 (110) FLR, 552 SC
17. 2006 (110) FLR, 1212 SC

21. Learned AR for the workman asserts that the aforesaid citations do not support the version of the management,
taking into account the facts of the case.

22. The petitioner Smt. Anju Tiwari in her evidence dated 15.05.2006 has asserted in examination in chief that no
appointment letter in writing was given to her, neither such letter was given informing thereby that she was being
employed on contract, any project, specific period or work availability etc. She has also asserted that no salary slip was
given to her. No certificate regarding work and experience was given to her. In her examination she has admitted that
she had not applied for any post, Sri J.N.Katiyar Farm Managers used to give salary to her. She has further asserted in
the cross examination that she is not aware from which office she could get the photo copies of the said attendance
register. However, she has admitted that the photo copies of the attendance register do not bear any signature of any
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officer/authority. No PF deduction or any other deductions were made from her salary. On page 4 of the cross
examination she has admitted that in the attendance report submitted by the Opposite party, her name has not been
mentioned anywhere.

23.  Sri J.N. Katiyar management witness has specifically asserted in examination in chief that no salary was ever
paid to Smt. Anju Tiwari, neither attendance was procured by him, nor any service termination order was issued.
Papers filed by the management have been corroborated by him in his evidence. Sri Katiyar has also specifically
asserted that the petitioner has never applied for the job, neither her name was referred by Employment Exchange nor
sent through Employment Exchange to the office.

24. The other management witness Sri AK Saxena has also asserted that Smt. Anju Tewari had never worked in the
Institute, neither any appointment letter was ever issued to her.

25. Both the management witness have been thoroughly cross examined and nothing such material fact has come
forward in their cross examination, which may create doubt on their veracity or which might support the allegations
leveled by the workman.

26. So called photo copies of attendance sheet and computer service report or the alleged report do not support the
version of the workman. However, document W-42/7,42/8,42/9 and 42/10 which have been admitted by Learned AR
for the management, are worth mentioning in the present context. Document 42/7 relates to the report dated 12.05.1999
prepared by Sri J.L. Tickoo, regarding the results of trials conducted at different centers during Kharif-1998. In 2™ para
of this report Mr. Tickoo has expressed thanks to Mrs. Anju Tewari as well for extending typing facility from time to
time. Another document W-42/8, the Preamble dated 27.08.99, signed by Sri Tickoo again expresses thanks to Mrs.
Anju Tewari in getting the report prepared. Document W-42/9 again expresses thanks to Mrs. Anju Tewari (including
other persons as well) for doing excellent computer job. Document W-42/10 dated 12.01.2000 shows that Mrs. Anju
Tewari alongwith other persons have been engaged in the Registration and Folders Committee for the Spring/Summer
Group Meet 2000. These documents are not controverted by the management, and it is revealed that Mrs. A.Tewari has
some how been engaged for certain activities supervised and conducted under the direction of Mr. J.L. Tickoo, Project
Coordinator (MULLaRP). But no document mentions the exact period for which Mrs. A.Tewari, the petitioner in this
case has been working in any office of the management/opposite party or for a period of 240 days in any calander year
as pleaded in the claim statement W-31.

27. Another important fact remains that the petitioner has no where mentioned in the claim statement that she was
engaged through some Private Agency or contractor to work in the Institute of the management. Why this fact has been
concealed by the petitioner workman, it has not been elaborated in her evidence or arguments as well.

28.  After having heard the intellect arguments of both the Learned Authorized Representatives for the parties, on
perusal of the record available before the Court in the light of Rulings of Hon’ble Supreme Court/Hon’ble High Courts,
it is inferred that the so called termination of the petitioner workman Mrs. Anju Tewari by the management w.e.f.
12.10.2000, can not be treated as illegal or improper. More over the alleged engagement of the petitioner as Clerk in
the establishment of the opposite party, has not been established by any cogent reliable evidence. Therefore the
workman is not entitled to any relief.

29. Award as above.

LUCKNOW
7" May 2018

RAKESH KUMAR, Presiding Officer

7 feoeht, 24 W2, 2018
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New Delhi, the 24th May, 2018

S.0. 864.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (I.D. No. 110/2002) of the Central Government Industrial Tribunal-cum-
Labour Court, Lucknow now as shown in the Annexure, in the industrial dispute between the employers in relation to
the Dy. Director, Regional Research Institute of Unani Medicine, Lucknow and other and their workmen, which was
received by the Central Government on 16.05.2018.

[No. L-42012/50/2001-IR (DU)]
RAJENDRA JOSHI, Dy. Director
ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, LUCKNOW

PRESENT : RAKESH KUMAR, Presiding Officer
1.D. No. 110/2002
BETWEEN :

Sri Guru Prasad Yadav

S/o Sri Ram Avatar Yadav,

R/0 Quila Mohmadi Nagar

P.O. Bhadrukh, Sector M, Aashiana
Lucknow (UP)

AND

1. The Director
Central Counsel for Research in Unani Medicine
61-65 Industrial Area, Opp. B Block
New Delhi-110058

2. The Dy.Director,
Regional Research Inst. of Unani Medicine
163-164, Terhi Pulia, Kursi Road,
Sector C, Jankipuram
Lucknow

AWARD

1. By order No. L-42012/50/2001-IR(CM-I) dated 25.06.2002 the Central Government in the Ministry of Labour,
New Delhi in exercise of powers conferred by clause (d) of sub section (1) and sub section (2A) of Section 10 of the
Industrial Disputes Act, 1947 (14 of 1947) referred this industrial dispute between Sri Guru Prasad Yadav S/o Ram
Avtar Yadav, Lucknow and the Director/Dy.Director, Unani Medicine, New Delhi/Lucknow for adjudication.

2. The reference under adjudication is:

“WHETHER THE ACTION OF THE MANAGEMENT OF REGIONAL RESEARCH INSTITUTE
OF UNANI MEDICINE, LUCKNOW IN NOT REGULARISING THE SERVICES OF S/SH. GURU
PRASAD YADAYV, BALRAM SINGH LODHI, OM PRAKASH VERMA, ASHWANI KUMAR AND
MOHD. SHAKEEL W.E.F. THEIR DATE OF APPOINTMENT IS LEGAL AND JUSTIFIED? IF
NOT, TO WHAT RELIEF ARE THEY ENTITLED?”

3. As per the Claim statement W-2, the workman have stated in brief that the workmen Sri Guru Prasad Yadav,
and Balram Singh Lodi were employed and have been working as Chowkidar w.e.f. 01.07.96 and 01.12.96 respectively
and remaining workmen Om Prakash, Ashwani Kumar and Mohd. Shakeel have been working from 1997 to June 1998
under the administrative control of opposite party at “Herb Garden” on daily wage basis, initially they were paid
Rs.35/- per day which was enhanced to Rs.42.50 per day w.e.f. 01.08.1996 and subsequently @ 58/- per day. It has
been asserted that the management was not maintaining any attendance register or mustor roll etc. according to Labour
Law, and relevant provisions were not followed by the management. When request was made by the petitioners for
regularization, they were given some assurance and were also threatened with dire consequences. Citation of AIR 1978,
SC, Menka Gandhi Vs Union of India, page 597 has also been referred in the claim statement. With the aforesaid
pleadings request has been made to declare the action of management in not regularizing the services as illegal, and
further to get the services regularized alongwith all consequential benefits.
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4. The management has filed preliminary objections M-12 where in it has been pleaded that the alleged petitioners
are not “workmen”, since their engagement was purely temporary arising out of the need of the work undertaken and
their dis-engagement was automatic in terms of Standing Orders and the management unit is only non commercial and
the appropriate Govt. in this case is U.P. Govt., and Central Govt. has not nothing to do with it. It has also been asserted
that the opposite party is not covered under the definition of “Industry”, as per the law laid down by the Hon’ble
Supreme Court. The management has requested to reject the claim statement.

5. With strong denial of the pleadings made in the preliminary objections and written statement, rejoinder W-17
has been filed, while reiterating the pleas taken in the claim statement. Several Hon’ble Supreme Court judgments have
also been cited in the rejoinder.

6. As per list C-22 several documents have been filed by the management.

1. As per list C-36, further certain documents and award adjudicated by the CGIT, Jabalpur have been filed by the
management.

8. The workmen have file certain documents as per list C-39 and thereafter the management has filed copy of the
Award etc. delivered by the CGIT, Jabalpur.

9. On behalf of the petitioners S/Sh. Guru Prasad Yadav, Balram Singh Lodi, Om Prakash Verma and Ashwani
have adduced their evidence. They have been cross examined on behalf of the management. Mohd. Shakeel has not
filed any affidavit nor adduced himself in the evidence.

10. The opposite party has filed affidavit of Mrs. Rafat Mahmooda, Dr. Idris Ahmed, Waseem Ahmed and Dr.
Mohd. Arshad in evidence. Further management has filed another affidavit of Imran Ahmad, Smt. Rafat Mehamoda,
Dr. Mohd. Arshad and Imran Ahmad were cross examined on behalf of the workmen.

11. During the proceedings before this Court, the conduct of the management has been very casual and lethargic.
On 16.04.2010 the Hon’ble PO/Judge has proceeded ex-parte against the management, subsequently this order was
recalled on 30.06.2010, further on 03.02.2012 and 09.05.2012 the Court was compelled to pass order against the
management. However, again in the interest of justice applications to recall these orders was allowed on 05.12.2014 by
me on the payment of Rs.1000/- as cost to be paid within 3 weeks. Further several adjournments were sought by the
management. Opportunity was given to the management to ensure payment of the previous cost but this direction was
not followed. Several dates w ere f ixed for hearing final arguments but none appeared in the Court on behalf of the
management. Further sufficient opportunity was again provided to management and many dates were fixed but the
management refrained itself from appearing in the Court and none appeared to advance arguments on behalf of the
management. In such circumstances taking into account the fact that the case has been pending for more than 16 years,
argument of the petitioners were heard at length. Record has been scanned thoroughly.

12. It is evident from the record that the orders passed by the competent authority under Minimum Wages Act by
the RLC ( C ) were against the management. The pendency of the proceedings relating to Minimum Wages Act, has
been admitted by Mrs.Rafat Mahmooda in her cross examination dated 16.08.2010.

13. Another management employee Mohd. Waseem, the Officer Incharge of the Management has admitted in para
2 of his affidavit M-78 that I.D. No. 02/2002 and 3/2002 have been adjudicated ex-parte. With the assertions mentioned
in the affidavit, request was made to set aside the ex-parte order dated 03.02.2012 and 09.05.2012 passed in I.D. No.
110/2002.

14. Dr. Mohd. Arshad, Research Officer working the management office, in his cross examination M-83 has stated
that he is not aware regarding names etc. of the labourers. However details of other labourers working from 2007 to
2015 have been given by the witness. This witness has admitted the cases filed by the labourers/petitioners under the
Minimum Wages Act which have been decided in favour of the petitioners. However he is not aware regarding the
working days of respective labourers. Paper no. 51/4 have been admitted by this witness.

15. Sri Imran Ahmad in his cross examination M-90 has admitted in para 7 that the concerned labourers have
worked in department on daily wage basis.

16. The petitioners have supported the version taken in the claim statement and nothing inconsistent fact has come
across in their cross examination, which may create any doubt on the pleadings submitted through the claim statement.

17.  Learned AR for the petitioners have emphasized that the concerned workmen have worked for more than 240
days and it is very much evident from the evidence and record available before the Court. Moreover during the
pendency of the case, with the malafide intention the management has terminated the services of the petitioners, who
ought to have been regularized much earlier as per Rules. Learned AR for the management has refuted the allegations
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leveled by the workmen and reiterated that no employee-employer relationship over existed, neither the opposite party
is covered under the definition of “Industry”. However, the management itself has accepted that the earlier two 1.D.
cases No. 2/02 and 3/02 have been adjudicated by the Tribunal against the management. No evidence has been brought
on record regarding modifications or annulments of those Awards by the competent Court. Learned AR for the
workmen submits that the referred two LD. cases were related to other Sister Concern of the management and the
management could not legitimately and genuinely prove its version in those cases as well.

18. Learned AR for the workmen as relied upon the following citation;
2017 (153) FLR, Labhudan Manu Bhai vs Gujrat SRTC, page 499, para 11.

19. After having heard the intellect arguments of the Learned AR for workmen, on perusal of the record available
before the Court, it is inferred that the alleged action of the management relating to the four petitioners viz. Sri Guru
Prasad Yadav, Balram Singh Lodi, Om Prakash Verma and Ashwani Kumar can not be adjudged as legal or justified.
5™ petitioner Mohd. Shakeel has not adduced any evidence before this Court, so he is not entitled to any relief. So far as
the alleged termination of the aforesaid four workmen is concerned, it is liable to be set aside. The management is
directed to reinstate the said four workmen, within 10 weeks from the date of publication of the Award and it is further
required to consider their regularization as per rules.

20. Award accordingly.

LUCKNOW
09.05.2018

RAKESH KUMAR, Presiding Officer

T2 feoedl, 24 WS, 2018

W13, 865, 3MEfieh faemg sifuf=m, 1947 (1947 1 14) 1 91 17 & FTHT § H=19 TWHR 39 (=9,
AT Faferedn, e STHe™ GEM, oeqs iR 31 Ud S+ SO & Jaeds & Gag s 3k s9 FHwr &
ate, erey | e lifes oo § #=ig War SiEifies Afm 6 99 =Eed, aeds & gue (Feed gen
08/2005) i YeRTIIT HTdl B, S hwsiiel TN 1 16.05.2018 i IIsd AT &Il

[H. TA-42025/03/2018-3TE3TR () ]
RS ERS NI MSEREENED

New Delhi, the 24th May, 2018

S.0. 865.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Misc. No. 08/2005) of the Central Government Industrial Tribunal-cum-
Labour Court, Lucknow now as shown in the Annexure, in the industrial dispute between the employers in relation to
the Dy. Director, Regional Research Institute of Unani Medicine, Lucknow and other and their workmen, which was
received by the Central Government on 16.05.2018.

[No. L-42025/03/2018-IR (DU)]
RAJENDRA JOSHI, Dy. Director
ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL CUM LABOUR COURT, LUCKNOW

PRESENT : RAKESH KUMAR, Presiding Officer
Misc. No. 08/2005
BETWEEN :

Sri Guru Prasad Yadav

S/o Late Sri Ram Avatar Yadav,
R/o Village Quila Mohmadi Nagar
P.O. Bhadrukh,

Distt. Lucknow
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Vi/s.

1. Dy. Director,
Regional Research Institute of Unani Medicine
163-164, Terhi Pulia, Kursi Road,
Sector C, Jankipuram
Lucknow

2. The Director
Central Council for Research in Unani Medicine
61-65 Industrial Area, Opp. D Block
Janakpuri, New Delhi

ORDER

The petitioner Sri Guru Prasad Yadav Singh Lodhi has moved application under section 33 of the I.D. Act,
mentioning therein that he alongwith some other workmen had raised the industrial dispute pertaining to their
regularization before ALC ( C ), after failure of the conciliation matter was referred by the Govt. for adjudication which
was sent to the Tribunal. It has been alleged in the petition that during the pendency of the proceeding before the ALC(
C) the employer has stopped to take work from the applicant w.e.f. 25.7.2000 on the pretext of the shortage of fund,
after interference by the ALC ( C ) the applicant alongwith other workmen were taken back in service, and since then
they have been working with some notional break. Proceedings pending under the Minimum Wages Act. as case no.
231-234/2000 have also been mentioned in the petition.

2. The workman has alleged that during the pendency of the connected I.D. case, the management has stopped to
take work from him w.e.f. 23.01.2004, it amounts to retrenchment the said retrenchment is illegal and void-ab-initio,
protection of Section 25F of the I.D. Act, ought to have been given since the petitioner has worked for more than 6
years continuously without any break. Contravention of Section 33 of the I.D. Act. has also been stressed in the
petition. With the aforesaid averments, request has been made to declare the termination of the service of the applicant
w.e.f. 23.01.2004 as illegal and unjustified. Further prayer has been made for his reinstatement with full back wages
etc. The petition is supported by an affidavit of the workman.

3. The management has filed objection M-9, with strong denial of the allegations made by the workman. It has
been asserted by the opposite party that the ALC ( C ) has no jurisdiction and petitioner is speaking lie, and contrary
version has been taken by the workmen, firstly he was claiming stoppage of work from 25.07.2004, some where it is
23.01.2004. The opposite party has further asserted that the application is misconceived and is liable to be dismissed.

4. Later on reply/rejoinder W-17 has been filed by the workmen with strong denial of the counter allegations
leveled in the objection filed by the management, reiterating the pleas taken in the petition filed by him.

5. The workman has filed affidavit alongwith annexures. He has been cross examined on behalf of the
management.

6. The management has filed affidavit of Smt. Rafat Mehmooda M-30, Dr. Idris Ahmed, M-33, Waseem Ahmed,
M-46 and Dr. Mohd. Arshad, M-47.

7. With the consent of both the parties certified photo copies of cross examination of Dr. M.Arshad and Idris
Ahmad have been filed in this case.

8. Perusal of the record reveals that the conduct of the management has been very careless and lethargic, and on
several occasions matter was taken ex-parte but on the request of the opposite party, the ex-parte order was recalled.
However, the cost imposed by the Court was not paid to the workman and the official of the management or the
Learned AR of the management refrained themselves to appear and to participate in the proceeding of the case. Again
several dates were fixed, so as to give more opportunity to the opposite party to participate in the process of
dispensation of justice but the management and its officers have been very negligent, and the officials and the Learned
AR abstained themselves for the reasons best known to them. Undoubtedly, proceedings can not be lingered on
endlessly or perpetually without any cogent and genuine reason. Under these circumstances the arguments of the
Learned AR of the workman were heard at length and record has been scanned thoroughly.

9. The main allegations of the workman is that during the pendency of the connected I.D. 110/02 which has arisen
with reference to the Schedule dated 25.06.2002 referred by the Govt. of India to this Tribunal for adjudication, the
opposite party has with malafide intention stopped to take work from the petitioner workman w.e.f. 23.01.2004, the so
called contradiction in the petition regarding the date of stoppage of work has been duly explained by the workman.
The petitioner has elaborated that on intervention made by the ALC ( C ) the workman alongwith other colleagues was
taken back in service and later on he was retrenched from 23.01.2004, as a consequence of stoppage of work.
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10. The management witness Dr. M.Idris in his cross examination (recorded in I.D. 110/02 has admitted that he had
not perused any record pertaining to the workman/labourer). However, he has given name of 5 persons working in the
Herb Garden w.e.f. 2007 to 2015. Other management witness Sri Idris Ahmad in his cross examination (recorded in
I.D. 110/02) has admitted in para 7 that the concerned petitioners have worked in the department as daily wagers and
relevant muster roll should have been there in the concerned department.

11. The management has failed to corroborate its version that the petitioner had not worked beyond 12.07.2000.
Learned AR for the workman has emphatically asserted that the petitioner has continued to work till 22.01.2004.

12. Another material fact has been brought to the notice of the Court. The case no. MW 231 to 234 of 2000, under
the Minimum Wages Act. was adjudicated in favour of the workman vide order dated 06.07.2005 wherein the
management has directed to ensure the payment of the compensation etc. to the applicants and other workmen in the
respective cases. Any evidence by the opposite party to contradict this judgment has not been filed. The management
did not produce the muster roll and the attendance register before the Competent Authority.

13. After having heard the learned AR for the workman and perusal of the record available before the Court, it is
inferred that the alleged termination of service of the applicant w.e.f. 23.01.2004 during the pendency of the connected
I.D. 110/02, can not be adjudged as legal or justified. Provisions of Section 33 A of the I.D. Act. are mandatory in
nature and it has to be followed in letter and spirit. The aforesaid termination is set aside, and petitioner is
entited for his reinstatement alongwith full back wages. The arrear due, shall be paid by the management within
10 weeks,from the date of notification of the Award, failing which the petitioner will also be entitled to get
interest @ 6% per annum. Petition dated 06.04.2005 is disposed accordingly.

14. Award as above

LUCKNOW
09.05.2018

RAKESH KUMAR, Presiding Officer
T feelt, 24 =E, 2018

WA, 866, 3iEifieh faare sifufem, 1947 (1947 1 14) &1 &R 17 & WO § H<19 TWHR, a3
o fom A, R ® Ao WO, U (TSRA) TS 3% FEAN % GAad & Hag (el SR S
FHHR & dre, ey | ffie ieifies foar o s=ia @R imifies sifuwor & 99 =m@eE, SEagER & Jue
[weel (Tisemmgein) |@ 1138/2004 ] i Feh1I¥Td hidt €, S o ThR i 08.05.2018 =i JIed g o)

[H. TA-42012/145/1997-3TER (EH) ]
RS ERS NS REENED

New Delhi, the 24th May, 2018

S.0. 866.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award [Ref. (CGITA) No. 1138/2004] of the Central Government Industrial
Tribunal-cum-Labour Court, Ahmedabad as shown in the Annexure, in the industrial dispute between the employers in
relation to the Senior Fisheries Scientist, Fishery Survey of India, Porbandar (Gujarat) and their workmen, which was
received by the Central Government on 08.05.2018.

[No. L-42012/145/1997-1R (DU)]
RAJENDRA JOSHI, Dy. Director

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
AHMEDABAD

Present :

Pramod Kumar Chaturvedi,

Presiding Officer, CGIT-cum-Labour Court,
Ahmedabad,

Dated 23" April, 2018

Reference: (CGITA) No. 1138/2004
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The Sr. Fisheries Scientist,

Fishery Survey of India,

Government of India, M/o Food Processing Industries,

68, K.G. Road, Shitla Chowk,

Porbandar (Gujarat) — 360575 ...First Party

V/s

Shri Ramji Naran Kotia,

C/o The Branch Secretary,

Gujarat Rajya Ardh Sahakari Audhyagik Karmachari Sangh,
215, Amardeep Complex, 2" Floor, 2, Rajaputpara,

Rajkot (Gujarat) ...Second Party
For the First Party No : Shri P.M. Rami
For the Second Party : Shri R.C. Pathak

AWARD

The Government of India/Ministry of Labour, New Delhi by reference adjudication Order No. L-42012/145/97—
IR(DU) dated 10.07.1998 referred the dispute for adjudication to the Industrial Tribunal, Ahmedabad (Gujarat) in
respect of the matter specified in the Schedule:

SCHEDULE

“Whether the activities of the Fishery Survey of India Constitute to be that of an “Industry” under the I.D. Act
and if so whether the action of the management of Fishery Survey of India, Porbandar in terminating the
services of Shri Ramji Naran Kotia is legal and justified? If not, to what relief the workman is entitled?”

1. The reference dates back to 10.07.1998. After receiving the notice, the second party Ramji Naran Kotia, C/o
The Branch Secretary, Gujarat Rajya Ardh Sahakari Audhyagik Karmachari Sangh,215, Amardeep Complex, 2™ Floor,
2, Rajaputpara, Rajkot, submitted the statement of claim Ex. 4 on 05.11.1998 alleging that the second party workman
Ramji Naran Kotia was engaged as Khalasi cum Oilman by the first party on 01.03.1979. He worked till 28.02.1997
when as alleged by him, was terminated by oral order without a service or paying notice pay at the time of submission
of his service despite the fact that the workmen junior to him were permitted to continue in service and also the first
party engaged new workman. Hence his termination was violative of provisions of Section 25 F, G and H of the
Industrial Disputes Act. He has further alleged that he requested the first party orally for number of times to re-engage
him but to no result. Hence, he raised this dispute which is pending for adjudication in this tribunal. He has further
alleged that he continued in service for 18 years from 01.03.1979 to 28.02.1997. He was paid wages at the rate of Rs.
71/- per day. The nature of work was permanent but the first party used to give him temporary brakes in the service. He
was also eligible for regularisation as he worked for more than 240 days in every calendar year. He also served the first
party with a notice which remain un-reply. Thus he has prayed for declaring the termination order as illegal and has
also prayed for reinstatement with continuity of service along with Rs. 2000/- as legal expenses.

2. The first party The Sr. Fisheries Scientist, Fishery Survey of India, Government of India, M/o Food Processing
Industries, 68, K.G. Road, Shitla Chowk, Porbandar submitted the written statement Ex. 10 on 20.05.1999 partly
admitting the averments made in the statement of claim submitting that the first party organisation is a Research and
Survey Organisation provided with a survey vessel with regular crew on the board of the vessel governed under the
CCS Rules. Under the said rules, the regular crew members can go on leave or avail their leaves as and when they
required. Being a statutory requirement in place, the crew members are availed from the local market whenever a short
term vacancy arises. On regular employee being on leave, an outside person is engaged from local market as casual
labour on daily rates basis in the said leave vacancy. As and when the regular crew member comes and report on duty
after leave, the casual labours asked to stop coming, therefore, maintaining their seniority list does not arise. In the
present case, admitting the workman engaged as casual labour from 01.03.1979 to 28.02.1997, the muster roll and the
seniority list was not prepared because the vessels in the series on Meena i.e. 17.5 litre Steel Troulers were ordered
decommissioned a long back and their muster roll and other reports are not available. However whatever documents
were available are enclosed with the written statement and the reference is liable to be dismissed on the ground that the
tribunal has no jurisdiction under Section 2 (d) (ii) (3) of the Industrial Disputes Act, 1947 as the organisation was
engaged in Education, Science, Research and Training Institutions which is not covered under Industry. Second, as per
recruitment rules, vacancies are to be filled 50% from CIFNET Trainees on tenure basis, 40% on promotion from
Group D Staff Net Menders and remaining 10% by transfer. Accordingly, the office at Porbandar was provided training
to trainees from CIFNET, Kochi and the Porbandar office was having 5 Net Menders to whom the chances were to be
given first to fill up the vacancies as per the recruitment rules. Thus the applicants were not entitled for regularisation
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or for a claim of continuous employment as being the casual workman. Thus the relief sought by the second party was
fit to be dismissed.

3. On the basis of the pleadings, the following issues arise:
L Whether the activities of the Fishery Survey of India Constitute to be that of an “Industry” under the L.D.
Act?
IL Whether the action of the management of Fishery Survey of India, Porbandar in terminating the services

of Shri Ramji Naran Kotia is legal and justified?

1. To what relief, if any, the workman is entitled?
4. All these issues are interrelated, therefore, are decided together.
5. Issue No. I, IT & III: The burden of proof of these issues was lying on the second party workman who was

examined vide Ex. 18 wherein he has reiterated the averments made in the statement of claim and has not said anything
contrary in his cross-examination. In his cross-examination he has stated that he was engaged to check the engine of the
vessel. He has also admitted that the he was engaged as daily wager on daily rated basis. He worked on a small vessel
for 3 years, thereafter; he worked on a large vessel. These vessels were used for fish breading.

6. The first party submitted the affidavit Ex. 34 of Shri Maheshkumar Farejiya, the Director, Fisheries Survey of
India who reiterated the averments made in the written statement admitting that this workman worked from 01.03.1979
to 28.02.1997 on daily rated basis on casual labour. The organisation was governed by CCS Rules and was made for
research work. This workman was engaged for temporary periods on daily rate wages against leave vacancies of
permanent employees.

7. I heard the arguments of the learned counsel of the parties.

8. After considering the evidences of the parties and arguments of their counsel, it is established that the first party
organisation was a Research Institution in the field of fisheries breading which does not come within the definition of
the “Industry”. Secondly, the organisation was governed by the CCS Rules. Thirdly, the workman has failed to prove
that he ever worked for more than 240 days in any calendar year. Fourthly, as per the ECS and Recruitment Rules, the
workman who has not undergo the due procedure of recruitment, cannot claim regularisation.

9. However, The Hon’ble Supreme Court in The General Secretary, Coal Washeries Workers Union, Dhanbad V/s
Employees in relation to the management of Dugda Washery of M/s BCCL, 2016 LLR 1123, has held that the
workman who have worked for a long period must be compensated in lieu of reinstatement applying the principle
underlying the decisions of this court in Ruby General Insurance Co. Ltd., V/s P.P. Chopra, (1969) 3 SCC 653 (3
Judges) and the recent case of Delhi International Airport (P) Ltd. V/s Union of India, (2011) 12 SC 449, in our
considered opinion, interest of justice would be met by enhancing the amount of compensation in lieu of
reinstatement/absorption and regularisation quantified of Rs. 150000/-.

10. Following the aforesaid principle laid down by the apex court, the workman worked for more than 18 years, the
workman was not entitled for reinstatement as reinstatement would amount back door recruitment. Secondly, the
vessels, on which the workman served, has been dismantled and thirdly, the vessels were meant for research work,
therefore, it would be appropriate to award Rs. 200000/- (Rupees Two lac) as lump-sum compensation for his long
period of service on the vessels as daily wages.

11. All these issues are decided accordingly and the award is also passed in the aforesaid terms. The first party is
directed to pay the amount of the award which is Rs. 200000/- (Rupees Two lac) to the workman within 60 days from
the publication of the award.

P. K. CHATURVEDI, Presiding Officer
¢ feeett, 24 W, 2018
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[H. Te-42012/144/1997-3TESR (SF) ]
REERS MR REENED
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New Delhi, the 24th May, 2018

S.0. 867.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award [Ref. (CGITA) No. 1139/2004] of the Central Government Industrial
Tribunal-cum-Labour Court, Ahmedabad as shown in the Annexure, in the industrial dispute between the employers in
relation to the Senior Fisheries Scientist, Fishery Survey of India, Porbandar (Gujarat) and their workmen, which was
received by the Central Government on 08.05.2018.

[No. L-42012/144/1997-1R (DU)]
RAJENDRA JOSHI, Dy. Director

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
AHMEDABAD

Present :

Pramod Kumar Chaturvedi,

Presiding Officer, CGIT-cum-Labour Court,
Ahmedabad,

Dated 23" April, 2018

Reference: (CGITA) No. 1139/2004

The Sr. Fisheries Scientist,

Fishery Survey of India,

Government of India, M/o Food Processing Industries,

68, K.G. Road, Shitla Chowk,

Porbandar (Gujarat) — 360575 ...First Party

V/s

Shri Yusuf Khan Rehamankhan,

C/o The Branch Secretary,

Gujarat Rajya Ardh Sahakari Audhyagik Karmachari Sangh,
215, Amardeep Complex, nd Floor, 2, Rajaputpara,

Rajkot (Gujarat) ...Second Party
For the First Party No : Shri P.M. Rami
For the Second Party : Shri R.C. Pathak

AWARD

The Government of India/Ministry of Labour, New Delhi by reference adjudication Order No. L-42012/144/97—-
IR(DU) dated 10.07.1998 referred the dispute for adjudication to the Industrial Tribunal, Ahmedabad (Gujarat) in
respect of the matter specified in the Schedule:

SCHEDULE

“Whether the activities of the Fishery Survey of India Constitute to be that of an “Industry” under the I.D. Act
and if so whether the action of the management of Fishery Survey of India, Porbandar in terminating the
services of Shri Yusuf Khan Rehmankhan is legal and justified? If not, to what relief the workman is
entitled?”

1. The reference dates back to 10.07.1998. After receiving the notice, the second party Yusuf Khan Rehmankhan,
C/o The Branch Secretary, Gujarat Rajya Ardh Sahakari Audhyagik Karmachari Sangh, 215, Amardeep Complex,
2" Floor, 2, Rajaputpara, Rajkot, submitted the statement of claim Ex. 4 on 05.11.1998 alleging that the second party
workman Yusuf Khan Rehmankhan was engaged as Khalasi cum Watchman by the first party on 01.10.1992. He
worked till 31.12.1995 when as alleged by him, was terminated by oral order without a service or paying notice pay at
the time of submission of his service despite the fact that the workmen junior to him were permitted to continue in
service and also the first party engaged new workman. Hence his termination was violative of provisions of Section 25
F, G and H of the Industrial Disputes Act. He has further alleged that he requested the first party orally for number of
times to re-engage him but to no result. Hence, he raised this dispute which is pending for adjudication in this tribunal.
He has further alleged that he continued in service for 3 years from 01.10.1992 to 31.12.1995. He was paid wages at the
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rate of Rs. 71/- per day. The nature of work was permanent but the first party used to give him temporary brakes in the
service. He was also eligible for regularisation as he used to work for more than 240 days in every calendar year. He
also served the first party with a notice which remain un-reply. Thus he has prayed for declaring the termination order
as illegal and has also prayed for reinstatement with continuity of service along with Rs. 2000/- as legal expenses.

2. The first party The Sr. Fisheries Scientist, Fishery Survey of India, Government of India, M/o Food Processing
Industries, 68, K.G. Road, Shitla Chowk, Porbandar submitted the written statement Ex. 10 on 20.05.1999 partly
admitting the averments made in the statement of claim submitting that the first party organisation is a Research and
Survey Organisation provided with a survey vessel with regular crew on the board of the vessel governed under the
CCS Rules. Under the said rules, the regular crew members can go on leave or avail their leaves as and when they
required. Being a statutory requirement in place, the crew members are availed from the local market whenever a short
term vacancy arises. On regular employee being on leave, an outside person is engaged from local market as casual
labour on daily rates basis in the said leave vacancy. As and when the regular crew member comes and report on duty
after leave, the casual labours asked to stop coming, therefore, maintaining their seniority list does not arise. In the
present case, admitting the workman engaged as casual labour from 01.10.1992 to 31.12.1995, the muster roll and the
seniority list was not prepared because the vessels in the series on Meena i.e. 17.5 litre Steel Troulers were ordered
decommissioned a long back and their muster roll and other reports are not available. However whatever documents
were available are enclosed with the written statement and the reference is liable to be dismissed on the ground that the
tribunal has no jurisdiction under Section 2 (d) (ii) (3) of the Industrial Disputes Act, 1947 as the organisation was
engaged in Education, Science, Research and Training Institutions which is not covered under Industry. Second, as per
recruitment rules, vacancy are to be filled 50% from CIFNET Trainees on tenure basis, 40% on promotion from Group
D Staff Net Menders and remaining 10% by transfer. Accordingly, the office at Porbandar was provided training to
trainees from CIFNET, Kochi and the Porbandar office was having 5 Net Menders to whom the chance were to be
given first to fill up the vacancies as per the recruitment rules. Thus the applicants were not entitled for regularisation
or for a claim of continuous employment as being the casual workman. Thus the relief sought by the second party was
fit to be dismissed.

3. On the basis of the pleadings, the following issues arise:
L Whether the activities of the Fishery Survey of India Constitute to be that of an “Industry” under the L.D.
Act?
IL Whether the action of the management of Fishery Survey of India, Porbandar in terminating the services

of Shri Yusuf Khan Rehmankhan is legal and justified?

1. To what relief, if any, the workman is entitled?
4. All these issues are interrelated, therefore, are decided together.
5. Issue No. I, IT & III: The burden of proof of these issues was lying on the second party workman who was

examined on Ex. 16 wherein he has reiterated the averments made in the statement of claim and has not said anything
contrary in his cross-examination. In his cross-examination he has stated that he was engaged as Khalasi cum
Watchman on a vessel. He has also admitted that the he was engaged as daily wager on daily rated basis. The vessels
were used for fish breading.

6. The first party submitted the affidavit Ex. 22 of Shri Maheshkumar Farejiya, the Director, Fisheries Survey of
India who reiterated the averments made in the written statement admitting that this workman worked from 01.10.1992
to 31.12.1995 on daily rated basis on casual labour. The organisation was governed by CCS Rules and was made for
research work. This workman was engaged for temporary periods on daily rate wages against leave vacancies of
permanent employees.

7. I heard the arguments of the learned counsel of the parties.

8. After considering the evidences of the parties and arguments of their counsel, it is established that the first party
organisation was a Research Institution in the field of fisheries breading which does not come with in the definition of
the industry. Secondly, the organisation was governed by the CCS Rules. Thirdly, the workman has failed to prove that
he ever worked for more than 240 days in any calendar year. Fourthly, as per the CCS and Recruitment Rules, the
workman who has not undergo the due procedure of recruitment, cannot claim regularisation.

9. However, The Hon’ble Supreme Court in The General Secretary, Coal Washeries Workers Union, Dhanbad V/s
Employees in relation to the management of Dugda Washery of M/s BCCL, 2016 LLR 1123, has held that the
workman who have worked for a long period must be compensated in lieu of reinstatement applying the principle
underlying the decisions of this court in Ruby General Insurance Co. Ltd., V/s P.P. Chopra, (1969) 3 SCC 653 (3 Judges)
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and the recent case of Delhi International Airport (P) Ltd. V/s Union of India, (2011) 12 SC 449, in our considered
opinion, interest of justice would be met by enhancing the amount of compensation in lieu of reinstatement/absorption
and regularisation quantified of Rs. 150000/-.

10. Following the aforesaid principle laid down by the apex court, the workman worked for more than 3 years, the
workman was not entitled for reinstatement as reinstatement would amount back door recruitment. Secondly, the
vessels, on which the workman served, has been dismantled and thirdly, the vessels were meant for research work,
therefore, it would be appropriate to award Rs. 200000/- (Rupees Two lac) as lump-sum compensation for his long
period of service on the vessels as daily wages.

11. All these issues are decided accordingly and the award is also passed in the aforesaid terms. The first party is
directed to pay the amount of the award which is Rs. 200000/-(Rupees Two lac) to the workman within 60 days from
the publication of the award.

P. K. CHATURVEDI, Presiding Officer
T feeeft, 24 =E, 2018

WA, 868, 3irEifieh faare sifufem, 1947 (1947 1 14) &1 &R 17 & ST § H=19 TWHR, a3
T foqM ORI, 9RG % Ao T, URER (TORM) TH 39 hEAR b TEEEd b Hag e SR ST
FHHR & dre, ey | ffie ieifies foar o s=ia @R imifies sifuso & 99 =m@eE, SEagER & Jue
[ (ESemEein) S&am 1140/2004] 1 T el €, S = TR 1 08.05.2018 1 FIE g |

[H. Ta-42012/143/1997-3TER () ]
TSiE SEf, 39 frewew
New Delhi, the 24th May, 2018

S.0. 868.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award [Ref. (CGITA) No. 1140/2004] of the Central Government Industrial
Tribunal-cum-Labour Court, Ahmedabad as shown in the Annexure, in the industrial dispute between the employers in
relation to the Senior Fisheries Scientist, Fishery Survey of India, Porbandar (Gujarat) and their workmen, which was
received by the Central Government on 08.05.2018.

[No. L-42012/143/1997-1R (DU)]
RAJENDRA JOSHI, Dy. Director

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
AHMEDABAD

Present :

Pramod Kumar Chaturvedi,

Presiding Officer, CGIT-cum-Labour Court,
Ahmedabad,

Dated 23" April, 2018

Reference: (CGITA) No. 1140/2004

The Sr. Fisheries Scientist,

Fishery Survey of India,

Government of India, M/o Food Processing Industries,

68, K.G. Road, Shitla Chowk,

Porbandar (Gujarat) — 360575 ...First Party

V/s

Shri Asmail Ali Mohamadbhai,
C/o The Branch Secretary,
Gujarat Rajya Ardh Sahakari Audhyagik Karmachari Sangh,
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215, Amardeep Complex, 2" Floor, 2, Rajaputpara,

Rajkot (Gujarat) ...Second Party
For the First Party No : Shri P.M. Rami
For the Second Party : Shri R.C. Pathak

AWARD

The Government of India/Ministry of Labour, New Delhi by reference adjudication Order No. L-42012/143/97—
IR(DU) dated 20.07.1998 referred the dispute for adjudication to the Industrial Tribunal, Ahmedabad (Gujarat) in
respect of the matter specified in the Schedule:

SCHEDULE

“Whether the activities of the Fishery Survey of India Constitute to be that of an “Industry” under the I.D. Act
and if so whether the action of the management of Fishery Survey of India, Porbandar in terminating the
services of Shri Asmail Ali Mohanmadbhai is legal and justified? If not, to what relief the workman is
entitled?”

1. The reference dates back to 20.07.1998.After receiving the notice, the second party Asmail Ali Mohamadbhai,
C/o The Branch Secretary, Gujarat Rajya Ardh Sahakari Audhyagik Karmachari Sangh, 215, Amardeep Complex,
2™ Floor, 2, Rajaputpara, Rajkot, submitted the statement of claim Ex. 4 on 05.11.1998 alleging that the second party
workman Asmail Ali Mohamadbhai was engaged as Khalasi cum Cookman by the first party in the year 1980. He
worked till 04.04.1996 when as alleged by him, was terminated by oral order without a service or paying notice pay at
the time of submission of his service despite the fact that the workmen junior to him were permitted to continue in
service and also the first party engaged new workman. Hence his termination was violative of provisions of Section 25
F, G and H of the Industrial Disputes Act. He has further alleged that he requested the first party orally for number of
times to re-engage him but to no result. Hence, he raised this dispute which is pending for adjudication in this tribunal.
He has further alleged that he continued in service for 17 years till 04.04.1996. He was paid wages at the rate of Rs.
71/- per day. The nature of work was permanent but the first party used to give him temporary brakes in the service. He
was also eligible for regularisation as he used to work for more than 240 days in every calendar year. He also served
the first party with a notice which remain un-reply. Thus he has prayed for declaring the termination order as illegal
and has also prayed for reinstatement with continuity of service along with Rs. 2000/- as legal expenses.

2. The first party The Sr. Fisheries Scientist, Fishery Survey of India, Government of India, M/o Food Processing
Industries, 68, K.G. Road, Shitla Chowk, Porbandar submitted the written statement Ex. 9 on 20.05.1999 partly
admitting the averments made in the statement of claim submitting that the first party organisation is a Research and
Survey Organisation provided with a survey vessel with regular crew on the board of the vessel governed under the
CCS Rules. Under the said rules, the regular crew members can go on leave or avail their leaves as and when they
required. Being a statutory requirement in place, the crew members are availed from the local market whenever a short
term vacancy arises on regular employee being on leave. An outside person is engaged from local market as casual
labour on daily rates basis in the said leave vacancy. As and when the regular crew member comes and report on duty
after leave, the casual labours asked to stop coming, therefore, maintaining their seniority list does not arise. In the
present case, admitting the workman engaged as casual labour in the year 1980 till 04.04.1996, the muster roll and the
seniority list was not prepared because the vessels in the series on Meena i.e. 17.5 litre Steel Troulers were ordered
decommissioned a long back and their muster roll and other reports are not available. However whatever documents
were available are enclosed with the written statement and the reference is liable to be dismissed on the ground that the
tribunal has no jurisdiction under Section 2 (d) (ii) (3) of the Industrial Disputes Act, 1947 as the organisation was
engaged in Education, Science, Research and Training Institutions which is not covered under Industry. Second, as per
recruitment rules, vacancy are to be filled 50% from CIFNET Trainees on tenure basis, 40% on promotion from Group
D Staff Net Menders and remaining 10% by transfer. Accordingly, the office at Porbandar was provided training to
trainees from CIFNET, Kochi and the Porbandar office was having 5 Net Menders to whom the chance were to be
given first to fill up the vacancies as per the recruitment rules. Thus the applicants were not entitled for regularisation
or for a claim of continuous employment as being the casual workman. Thus the relief sought by the second party was
fit to be dismissed.

3. On the basis of the pleadings, the following issues arise:

I Whether the activities of the Fishery Survey of India Constitute to be that of an “Industry” under the L.D.
Act?
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IL Whether the action of the management of Fishery Survey of India, Porbandar in terminating the services
of Shri Asmail Ali Mohamadbhai is legal and justified?

I11. To what relief, if any, the workman is entitled?
4. All these issues are interrelated, therefore, are decided together.
5. Issue No. I, IT & III: The burden of proof of these issues was lying on the second party workman who was

examined vide Ex. 18 wherein he has reiterated the averments made in the statement of claim and has not said anything
contrary in his cross-examination. In his cross-examination he has stated that he was engaged as Khalasi cum
Cookman. He worked on a small vessel for 3 years, thereafter; he worked on a large vessel. These vessels were used for
fish breading.

6. The first party submitted the affidavit Ex. 26 of Shri Maheshkumar Farejiya, the Director, Fisheries Survey of
India who reiterated the averments made in the written statement admitting that this workman worked till 04.04.1996
on daily rated basis on casual labour. The organisation was governed by CCS Rules and was made for research work.
This workman was engaged for temporary periods on daily rate wages against leave vacancies of permanent
employees.

7. I heard the arguments of the learned counsel of the parties.

8. After considering the evidences of the parties and arguments of their counsel, it is established that the first party
organisation was a Research Institution in the field of fisheries breading which does not come with in the definition of
the “Industry”. Secondly, the organisation was governed by the CCS Rules. Thirdly, the workman has failed to prove
that he ever worked for more than 240 days in any calendar year. Fourthly, as per the CCS and Recruitment Rules, the
workman who has not undergo the due procedure of recruitment, cannot claim regularisation.

9. However, The Hon’ble Supreme Court in The General Secretary, Coal Washeries Workers Union, Dhanbad V/s
Employees in relation to the management of DugdaWashery of M/s BCCL, 2016 LLR 1123, has held that the workman
who have worked for a long period must be compensated in lieu of reinstatement applying the principle underlying the
decisions of this court in Ruby General Insurance Co. Ltd., V/s P.P. Chopra, (1969) 3 SCC 653 (3 Judges) and the
recent case of Delhi International Airport (P) Ltd. V/s Union of India, (2011) 12 SC 449, in our considered opinion,
interest of justice would be met by enhancing the amount of compensation in lieu of reinstatement/absorption and
regularisation quantified of Rs. 150000/-.

10. Following the aforesaid principle laid down by the apex court, the workman worked for 17 years, the workman
was not entitled for reinstatement as reinstatement would amount back door recruitment. Secondly, the vessels, on
which the workman served, has been dismantled and thirdly, the vessels were meant for research work, therefore, it
would be appropriate to award Rs. 200000/- (Rupees Two lac) as lump-sum compensation for his long period of
service on the vessels as daily wages.

11. All these issues are decided accordingly and the award is also passed in the aforesaid terms. The first party is
directed to pay the amount of the award which is Rs. 200000/- (Rupees Two lac) to the workman within 60 days from
the publication of the award.

P. K. CHATURVEDI, Presiding Officer
¢ feeett, 24 W, 2018

WA, 869, 3AEifieh T eifuf=m, 1947 (1947 &1 14) 1 W 17 & AT § HsE TR, i
Y, YRd & &I FHeIUl, UREY (TORA) Td S hHuN & Yeods & Hag el 3R ST Hhisrl & o,
ey o Tide ofeifier faag § #=ig w@r it sifusor @ 99 e, SEARER % ude [Eed
(ESHeTET) A 1195/2004] 1 TR el €, S sl TR i 08.05.2018 1 T A &I

[H. T&-42011/51/2000- 3R () ]
REEASIMIMSEREENED

New Delhi, the 24th May, 2018

S.0. 869.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award [Ref. (CGITA) No. 1195/2004] of the Central Government Industrial
Tribunal-cum-Labour Court, Ahmedabad as shown in the Annexure, in the industrial dispute between the employers in
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relation to the Zonal Director, Fishery Survey of India, Porbandar (Gujarat) and their workmen, which was received by
the Central Government on 08.05.2018.

[No. L-42011/51/2000-IR (DU)]
RAJENDRA JOSHI, Dy. Director

ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
AHMEDABAD

Present :

Pramod Kumar Chaturvedi,

Presiding Officer, CGIT-cum-Labour Court,
Ahmedabad,

Dated 23" April, 2018

Reference: (CGITA) No. 1195/2004

The Zonal Director,

Fishery Survey of India,

Government of India, M/o Agriculture, Department of A.H. & D.,

68, K.G. Road, Shitla Chowk,

Porbandar (Gujarat) — 360575 ...First Party

V/s

Shri Kamlesh G. Chotai,
Ravi Kunj, Opposite Dena Bank,
Wania Wad, Near Rajkamal Studio,

Porbandar (Gujarat) — 360575 ...Second Party
For the First Party No : Shri P.M. Rami
For the Second Party : Shri A.L. Saiyed

AWARD

The Government of India/Ministry of Labour, New Delhi by reference adjudication Order No. L-42011/
51/2000-IR(DU) dated 27.02.2002/02.05.2002 referred the dispute for adjudication to the Industrial Tribunal,
Ahmedabad (Gujarat) in respect of the matter specified in the Schedule:

SCHEDULE

“Whether the action of the management of Zonal Manager, Fishery Survey of India in stopping Shri Kamlesh
G. Chotai from work w.e.f. 30.11.1995 is just, fair and legal? If not, to what relief the workman is entitled?”

1. The reference dates back to 27.02.2002/02.05.2002. After receiving the notice, the second party Kamlesh G.
Chotai, RaviKunj, Opposite Dena Bank, Wania Wad, Near Rajkamal Studio, Porbandar, submitted the statement of
claim Ex. 4 on 05.11.1998 alleging that the second party workman Kamlesh G. Chotaiwas engaged as Casual Store
Helper by the first party on 01.03.1988. He worked till 30.11.1995 when as alleged by him, was terminated by oral
order without a service or paying notice pay at the time of submission of his service despite the fact that the workmen
junior to him were permitted to continue in service and also the first party engaged new workman. Hence his
termination was violative of provisions of Section 25 F, G and H of the Industrial Disputes Act. He has further alleged
that he requested the first party orally for number of times to re-engage him but to no result. Hence, he raised this
dispute which is pending for adjudication in this tribunal. He has further alleged that he continued in service from
01.03.1988 to 26.06.1989 and thereafter continuously up to 25.10.1990 for more than 830 days. He has further alleged
that he was again re-engaged on 26.10.1990 and worked till 30.11.1995 continuously with artificial brakes. He was
paid wages at the rate of Rs. 45/- per day. The nature of work was permanent but the first party used to give him
temporary brakes in the service. He was also eligible for regularisation as he used to work for more than 240 days in
every calendar year. He also served the first party with a notice which remain un-reply. Thus he has prayed for
declaring the termination order as illegal and has also prayed for reinstatement with continuity of service along with Rs.
2000/- as legal expenses.
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2. The first party The Zonal Director, Fishery Survey of India, Government of India, M/o Agriculture, Department
of AH. & D., 68, K.G. Road, Shitla Chowk, Porbandar submitted the written statement Ex. 6 on 10.02.2003 partly
admitting the averments made in the statement of claim elaborating that he was engaged for the period given as under:

S.No. Period Days
1 06.04.1988 to 11.11.1988 179
2 26.06.1989 to 25.01.1990 169
3 20.05.1990k to 25.10.1990 129
4 26.04.1991 to 25.08.1991 100
5 04.02.1992 to 25.06.1992 118
6 01.12.1992 to 30.06.1993 123
7 01.09.1993 to 31.12.1993 100
8 01.05.1994 to 30.09.1994 126
9 01.03.1995 to 30.06.1995 100

And submitting that the first party organisation is a Research and Survey Organisation provided with a survey
vessel with regular crew on the board of the vessel governed under the CCS Rules. Under the said rules, the regular
crew members can go on leave or avail their leaves as and when they required. Being a statutory requirement in place,
the crew members are availed from the local market whenever a short term vacancy arises. On regular employee being
on leave, an outside person is engaged from local market as casual labour on daily rates basis in the said leave vacancy.
As and when the regular crew member comes and report on duty after leave, the casual labours asked to stop coming,
therefore, maintaining their seniority list does not arise. In the present case, admitting that the workman engaged as
casual store helper from 06.04.1988 to 30.06.1995, the muster roll and the seniority list was not prepared because the
vessels in the series on Meena i.e. 17.5 litre Steel Troulers were ordered decommissioned a long back and their muster
roll and other reports are not available. However whatever documents were available are enclosed with the written
statement and the reference is liable to be dismissed on the ground that the tribunal has no jurisdiction under Section 2
(d) (ii) (3) of the Industrial Disputes Act, 1947 as the organisation was engaged in Education, Science, Research and
Training Institutions which is not covered under Industry. Second, as per recruitment rules, vacancy are to be filled
50% from CIFNET Trainees on tenure basis, 40% on promotion from Group D Staff Net Menders and remaining 10%
by transfer. Accordingly, the office at Porbandar was provided training to trainees from CIFNET, Kochi and the
Porbandar office was having 5 Net Menders to whom the chance were to be given first to fill up the vacancies as per
the recruitment rules. Thus the applicants were not entitled for regularisation or for a claim of continuous employment
as being the casual workman. Thus the relief sought by the second party was fit to be dismissed.

3. On the basis of the pleadings, the following issues arise:

L Whether the action of the management of Zonal Manager, Fishery Survey of India in stopping
Shri Kamlesh G. Chotai from work w.e.f. 30.11.1995 is just, fair and legal?

1I. To what relief, if any, the workman is entitled?
4. Both these issues are interrelated, therefore, are decided together.
5. Issue No. I & II: The burden of proof of these issues was lying on the second party workman who submitted

his affidavit Ex. 8 on 15.12.2004 wherein he has reiterated the averments made in the statement of claim and has not
said anything contrary in his cross-examination.

6. The second party union/workman was cross-examined on 19.02.2009 wherein he has stated that he was engaged
as Casual Store Helper for maintenance of the vessel. He has also admitted that the he was engaged as daily wager on
daily rated basis.

7. The first party submitted the affidavit 26 of Shri Maheshkumar Farejiya, the Zonal Manager, Fishery Survey of
India who reiterated the averments made in the written statement admitting that this workman worked on daily rated
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basis on casual labour on various spells from 1988 to 1995 but he never worked for more than 240 days in any calendar
year. The organisation was governed by CCS Rules and was made for research work. This workman was engaged for
temporary periods on daily rate wages against leave vacancies of permanent employees.

8. I heard the arguments of the learned counsel of the parties.

9. After considering the evidences of the parties and arguments of their counsel, it is established that the first party
organisation was a Research Institution in the field of fisheries breading which does not come with in the definition of
the “Industry”. Secondly, the organisation was governed by the CCS Rules. Thirdly, the workman has failed to prove
that he ever worked for more than 240 days in any calendar year. Fourthly, as per the CCS and Recruitment Rules, the
workman who has not undergo the due procedure of recruitment, cannot claim regularisation.

10. However, The Hon’ble Supreme Court in The General Secretary, Coal Washeries Workers Union, Dhanbad V/s
Employees in relation to the management of DugdaWashery of M/s BCCL, 2016 LLR 1123, has held that the workman
who have worked for a long period must be compensated in lieu of reinstatement applying the principle underlying the
decisions of this court in Ruby General Insurance Co. Ltd., V/s P.P. Chopra, (1969) 3 SCC 653 (3 Judges) and the
recent case of Delhi International Airport (P) Ltd. V/s Union of India, (2011) 12 SC 449, in our considered opinion,
interest of justice would be met by enhancing the amount of compensation in lieu of reinstatement/absorption and
regularisation quantified of Rs. 150000/-.

11. Following the aforesaid principle laid down by the apex court, the workman worked for 8 years, the workman
was not entitled for reinstatement as reinstatement would amount back door recruitment. Secondly, the vessels on
which served has been dismantled and thirdly, the vessels were meant for research work, therefore, it would be
appropriate to award Rs. 200000/- (Rupees Two lac) as lump-sum compensation for his long period of service on the
vessels as daily wages.

12. All these issues are decided accordingly and the award is also passed in the aforesaid terms. The first party is
directed to pay the amount of the award which is Rs. 200000/- (Rupees Two lac) to the workman within 60 days from
the publication of the award.

P. K. CHATURVEDI, Presiding Officer
=+ feeeft, 25 W, 2018

W3, 870, 3irifies foqamg aifuf@m, 1947 (1947 &1 14) &1 OR 17 & IR0 § H=d WHR IS

WA Sk % YeudT & Heag ATl iR ST wUeRl % s, ey § e siiwifies foae W #=ig wer
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[E. TA-39025/01/2017-3TMER (SH-11) ]

A FAR, I AR

New Delhi, the 25th May, 2018

S.0. 870.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 33/2016) of the Central Government Industrial Tribunal-cum-
Labour Court, Kanpur as shown in the Annexure, in the industrial dispute between the management of Punjab National
Bank and their workmen, received by the Central Government on 25.05.2018.

[No. L-39025/01/2017-IR (B-1I)]
RAVI KUMAR, Section Officer
ANNEXURE

BEFORE SHRI SHUBHENDRA KUMAR , HJS, PRESIDING OFFICER, CENTRAL GOVERNMENT
INDUSTRIAL TRIBUNAL CUM LABOR COURT, KANPUR

ID NO. 33 of 2016
Between-

Shri Kamlesh Chaturvedi,
128/75 f Block, kidwai Nagar
Kanpur-208011.
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And

The Management of Punjab National Bank
Through Circle Head, Birhana Road,
Kanpur-208001.

Award under section 33 A of Industrial Dispute Act 1947.

1.

Worker Kamlesh Chaturvedi has moved the present application under section 33A read with section 9A and
section 33(2) (b) of ID act of 1947 which has been registered as Industrial dispute no. 33 of 2016.

Worker in his application / complaint has asserted that for the reasons disclosed in the accompanying affidavit it
would be expedient in interest of justice that order dated 28.07.16 passed by circle head of Punjab National Bank,
Kanpur, dismissing the service of applicant without notice with immediate effect be examined under the
mandatory provisions of section 33A coupled with section 33(2)(b) of ID Act, without entering the merit of case
as punishment awarded to applicant is not in accordance with Bipartite Settlement and is against the conditions
mentioned in section 33(2)(b) of the act, which provide that no such workman shall be discharge or dismissed
unless he has been paid wages for one month and an application should be made by employer to the authority
before which proceeding is pending for approval of the action taken by the employer.

It is further pleaded by the worker that it would be in the interest of justice that considering the pendency of
Industrial Dispute Case No. 29 of 2015 filed by the applicant which is pending before this Hon’ble Court,
management of Punjab National Bank was least competent to pass orders of dismissal in relation to the applicant
without making payment of one month’s salary as also without making any application under section 33(2)(b) of
the Act, before this Tribunal to approve their order of dismissal by means of which the applicant was dismissed.
As the management has palpably failed to invoke the mandatory provisions of Industrial Disputes Act, 1947,
(supra), therefore, the dismissal order passed by the management in relation to the applicant can be fully
examined by this Hon’ble Tribunal without touching the merit of the case as has been held by Hon’ble Apex
Court (Constitution Bench) vide its order dated 17.01.2002.

It is further stated that the applicant while exercising the powers as conferred upon him under the Bye Laws of
the union, worker being General Secretary was fairly ventilating the grievances of its members before the
management for negotiations and in case, for any reasons, no amicable settlement is arrived at before the table
between the applicant and the management, the applicant used to invoke the jurisdiction of provisions of
Industrial Dispute Act of 1947, like raising of Industrial Dispute on behalf of members of his union.

It is further pleaded by applicant that in course of that process when demand of applicant was not fulfilled by the
management, the applicant with the members of union went before the senior officers of the management for
settlement of the demand of applicant raised on behalf of the members of the union which was represented by the
applicant and for this main reason the applicant was highly disliked by the high ups of the Bank as a result of
which the applicant was served with a charge sheet dated 16.06.2016.

That it has been pleaded that the applicant was due for his retirement on completion of age of superannuation on
31.07.2016. But higher authority of management has tried and completed the departmental enquiry against the
applicant in a hasty manner without the following the rules of Natural Justice and rules governing the service
conditions as laid down under the provisions of Bipartite Settlement. The management was so hasty insomuch so
to see the applicant to be dismissed from the service of the Bank prior to two days (2 days ) of his retirement, this
approach of management is quite excessive and shows that they have no regard to an employee of the Bank
whose past track record was quite fair and unblemished.

Lastly it has been prayed by the worker that the management of Punjab National Bank has neither followed the
mandatory provisions of section 33(2)(b) of the Act and section 9A of the Act, therefore, the present application
is moved before this Hon’ble Court to reject the dismissal order passed by the management on 28.07.16 without
having any specific permission from this Tribunal and without making payment of one month salary as provided
therein, therefore, the impugned order dated 28.07.16 passed by the management is liable to set aside and the
applicant be treated to have been reinstated in the service of the Bank on same position where he was on the date
of dismissal on the premises as if he was never suspended or dismissed from the service of the Bank.

Management of Punjab National Bank has filed his reply and by raising preliminary objection stated that the
management has raised the objection dated 22.09.17 over maintainability of the so called Industrial Dispute
before this Tribunal to decide the issue when the said matter has neither been referred to by the appropriate
government nor raised under section 2(k) of ID Act. Management has further raised the objection that the so
called complaint under section 33 of the Act in Industrial Dispute case no. 33 of 2016 filed by the worker is
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against the provisions of section 33 of the Act. It is further submitted that objection of the management as
referred to above are to be considered first and the present dispute be dismissed on the basis of the objections
dated 22.09.16 alone.

On facts it has been pleaded by the management that under leadeship of Shri Kamlesh Chaturvedi and few other
employees of Punjab National Bank staged riotous and disorderedly act at the premises of Punjab National Bank,
Circle Office Birhana Raod Kanpur, along with outsiders. No prior permission of the competent authority of the
Bank was obtained and no information was given to the management. It is to be specifically mentioned here that
the aforesaid PNB staff members deliberately got around hundred outsiders, gathered outside the Banks,
Building. After staging the demonstration outside the Bank premises several persons under the leadership of Shri
Kamlesh Chaturvedi entered inside the circle office premises situated at first floor of the Building forcibly. They
also entered forcibly and violently inside the cabin of the Circle Head. Almost one sided allegation where
continued to be made against the Circle Head and the other Bank authorities by Shri Kamlesh Chaturvedi. To
quote some are as-

S.K Singh hosh mein aao; Aisa lagta hai ki aap insaan hai hi nahi; Aap ne apne aap ko khuda se ooper
samaj liva hai; Aap veh jo kar rahe hai acha nahi kar rahe hai; aap yaha ghas cheelne ke liye baithe hai;
Aap ne Branche dukano me kholi hai; and tumhari cheethi patri sab nikalwa rahe hai jo bihar me gaban
kare ho.

It is further stated by the management that while the above was going on inside the cabin some higher police
authority rushed to circle head cabin and try to diffuse the charged atmosphere by pacifying the person who were
shouting. On the persuasion of police authority the numbers of union left the cabin and premises. Accordingly
Shri Kamlesh Chaturvedi has been placed under suspension vide order dated 18.03.16 which was followed by
charge sheet dated 16.04.2016 issued by the disciplinary authority for his forced unauthorized entry inside the
cabin of circle head along with outsiders and creating riotous and disorderedly behavior.

The charge sheet dated 16.06.2016, issued to the worker is based on eight counts which need not to be detailed
here mainly for the reason that the Tribunal has to decide the present industrial dispute / complaint without
touching merit of the domestic enquiry.

The management has further alleged that in terms of provisions of section 33(2) of the act Shri kamlesh
Chaturvedi has been paid wages for one month vide cheque No. 836457 dated 11.08.2016.

Management has further pleaded that the Industrial Dispute No. 29 of 2015, before this Tribunal, was filed in
respect to the alleged complaint filed by the workman under section 33 A of the Industrial Disputes Act, 1947 in
respect to the Industrial Dispute No. K: 7(80)/2009/E.1 pending before Ld. R.L.C (c), Kanpur alleging therein
that the management has altered the condition of service by transferring him to another branch during the
pendency of conciliation proceedings in respect to the Industrial Dispute No. K: 7(80)/2009/E.1 pending before
Ld. R.L.C(c) , Kanpur and that the said ID i.e. 29 of 2015 does not pertains to the Disciplinary Action Case
initiated against Shri Kamlesh Chaturvedi vide charge sheet dated 16.06.2016. Management has further submitted
that in the present matter proceeding were initiated before RLC(c) where the conciliation proceeding were
pending and during the pendency he raised the dispute before the CGIT which is not appropriate forum to hear
the dispute per section 33A and ultimately the ministry referred the matter on the point whether the management
of Punjab National Bank Kanpur committed any Unfair Labor Practice in transferring Shri Kamlesh Chaturvedi,
Special Assistant vide order dated 20.06.2015 from Mall Road Branch, Kanpur to Kidwai Nagar Branch,
Kanpur? If so, to what relief, the concerned workman is entitled to?” and since the management head already
paid one month salary to Shri Chaturvedi thus none of the provisions of Industrial Dispute Act of 1947 have been
violated by the bank in dismissing Shri Kamlesh Chaturvedi from the service of the Bank vide disciplinary
authority order dated 28.07.16.

In the end it is submitted by the Bank that none of the applicable provisions of the act have been violated in the
case of the worker and as such no cause of action arises for raising present dispute which is liable to be rejected.

Worker has filed detailed rejoinder supporting the allegations made in complaint / industrial dispute in which the
facts already pleaded by the worker have been reiterated and nothing new has been mentioned therein.

On the Basis of above pleadings of the parties and under the facts and circumstances of the case, this Tribunal has
to determine the following point:-
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“Whether the order of dismissal of worker becomes ineffective from the date it was passed on the ground
that employer has not taken any approval / permission as required under section 33(2) (b) of the act? If so,
its effect”.

Worker has examined himself as WW1 and on behalf of management Shri Hasan Raja Manager HRD has been
examined.

Worker has filed copy of Failure of conciliation report dated 16.12.2016 paper No. 8/2-3, copy of application
under RTI Act moved by worker, paper No. 8/4-5, copy of reply dated 18.01.2017 received from RLC(c), paper
No. 8/6-7, reply dated 23-12-2016 received form RLC(c) in response of application under RTI dated 4.11.2016
through list 8/1. Worker has further filed copy of order dated 2.06.2017 passed by this Tribunal in ID No. 29/15
paper No. 21/2-4 & copy of judgment of Hon’ble High Court Delhi, paper No. 21/5-15, worker has also filed
copy complaint under section 33-A registered as I.D. No. 29/15, paper No. 32/2-5, short reply of management in
ID No. 29/15, paper No. 32/6-10, copy of order dated 31.05.2016 passed in ID No. 29/15 paper No. 32/11-13,
copy of RTI application dated 15.12.2016, paper No. 32/15-17. These papers are filed through list 32/1, but
paper No. 3 mentioned in the list has not been filed by the worker.

Management has filed various documents through list 28/1 which are copy of letter of RLC(c), copy of complaint
dated 23.06.2015 & 23.06.2016 filed by worker before RLC, copy of complaint dated 25.06.2015 filed by
worker registered as ID No. 29/15,copy of objection filed by managementin ID No. 29/15, copy of FOC, charge
sheet, order of Disciplinary authority dated 28.07.2016, copy of cheque No. 836457 dated 11.08.2016 in favor of
worker, copy of Civil Misc. stay application filed before Hon’ble High Court Allahabad and copy of order dated
05.07.2017 passed by this Tribunal in ID No. 29/15.

I have heard worker and Sri Husain Raja, Manager HR of management at length and perused the evidence on
record.

Worker Kamlesh Chaturvedi has filed his evidence on affidavit wherein he has supported his case that he was an
employee of Punjab National Bank. In his examination in chief he has deposed that deponent was an employee of
Punjab National Bank posted was Special Assistant at BO: M Block, Kidwai Nagar Branch of the bank. He was
appointed on the post of Clerk-cum-Typist on 20.10.1976 and later on w.e.f. 05.10.1982 special Pay Carrying
duties of Special Assistant were entrusted upon him on a permanent basis.

That under the provisions of Trade Union Act as well as under the provisions of Industrial Disputes Act, 1947,
the deponent is an office bearer of the trade union movement holding various positions in Unions of Bank
Employees viz. Dy. General Secretary in Indian National Bank Employees Federation at apex Banking Industry
Level, Assistant Secretary in All India PNB Workers Federation at Bank level, General Secretary Punjab
National Bank Workers Union, U.P. at U .P. State Level of the bank as also Vice-President of Indian National
Trade Union Congress, U.P., the Federal union to which above bank unions are affiliated.

That deponent while exercising the powers conferred upon him under the bye laws of the union has been
espousing the causes and grievances of employees/members before the management through negotiations and in
case for any reasons whatsoever, no amicable solution/settlement is arrived at across the table between deponent
and the management, the deponent has used the jurisdiction of provisions of Industrial Disputes Act, 1947 by
raising Industrial Disputes on behalf of employees /members of the union.

That in the course of that process when demands of the members of the union were not fulfilled by the
management, the deponent with prior notice along with members of the union and other Office Bearers of the
above unions went before Senior Officers of the management for redressing the demands of the members on
18.03.2016 in his representative capacity.

That this course of action of the deponent was highly disliked by the high ups of the bank and as a result he was
placed under suspension on 18.03.2016.

That it is pertinent to mention that deponent was due for his retirement on attaining the age of superannuation on
31.07.2016 but since it was Sunday on 31.07.2016, the deponent was to retire on 30.07.2016.

That by Order dated 28.07.2016; the services of workman were dismissed. It is worth to bring on records that
workman was due for retirement on 30.07.2016 on attaining the age of superannuation. A copy of Punishment
Order has already been filed which is marked as Paper No. 1/13 to 1/19 in the case file.

That at the time of passing of Dismissal Order dated 28.07.2016, an Industrial Dispute No. 29/2015 was pending
before the Hon’ble Tribunal and the management of Punjab National Bank was least competent to pass Order of
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Dismissal in relation to deponent without complying with the conditions laid down under Section 33(2)(b) of the
Industrial Disputes Act, 1947 i.e. without making payment of one month salary as also without making an
application under Section 33(2)(b) of the Industrial Disputes Act, 1947 before the Hon’ble Tribunal to approve
the Order of Dismissal by means of which the services of the deponent have been dismissed.

That Hon’ble tribunal has disposed of the objection of the management with regard to maintainability /pendency
of the Industrial Dispute No. 29/2015 at the time when Orders of dismissal dated 28.07.2016 were passed vide
Order dated 02.06.2017, a copy of which has already been filed.

That in the present case, it is on records that approval application under Section 33(2)(b) was not filed and
approval has not been granted. It is worth mentioning here that subsequent to filing of the complaint under
Section 33A read with 33(2)(b), the management made payment of one month salary to the workman vide letter
dated 18.08.2016 manipulating the date of the Cheque as 11.08.2016, a copy of which has already been filed and
available on case file as Paper No. 5/14 and Paper No. 5/15 This clearly proves that management of the Bank was
aware that it is mandatory to seek approval of the dismissal from the Hon’ble Authority and it has willfully
violated the mandatory provisions.

That in Jaipur Zila Sahkari Bhoomi Vikas Bank Ltd. Vs Sri Ram Gopal Sharma & another reported in AIR 2002
Page 643 & Delhi Jal Board vs Industrial Tribunal & Another reported in FIR 2015(147) Page 1066, a copy of
which has already been filed and is available on case file as Paper No. 1/5 to 1/12. Hon’ble Delhi High Court has
held that if the employer has not filed application under Section 33(2)(b) of the Industrial Disputes Act, 1947 for
granting approval and has not complied the conditions laid down in said Section then the Tribunal shall not
decide the case on merit and will pass its award only on the ground that since no approval has been granted as
such dismissal of the service is invalid, void and illegal and the workman would be entitled for reinstatement with
full wages and all consequential benefits as if he was never dismissed. Copy of the Judgment of Hon’ble Delhi
High Court has also been filed.

That dismissal Order dated 28.07.2016 passed by the opposite party is wholly illegal, unjust and arbitrary and
hence liable to be quashed.

That workman is entitled for reinstatement with full back wages and all other consequential benefits.
That after termination of the services, the deponent has been out of employment and he has not received any job.

That on 31.07.2016, the workman has attained the age of superannuation. Since it was Sunday on 31.07.2016, the
workman was to retire on 30.07.2016 and that the workman is entitled to receive all the benefits and back wages
till the age of his superannuation as if he was never dismissed from the service of the bank.

In his cross-examination he has deposed that originally he was appointed in New Bank of India on the post of
clerk cum typist on 20.10.76. He worked on the post till 28.07.16, when he was dismissed from the service
illegally. He was General Secretary of Punjab National Bank Worker Union which was registered and its
registration was cancelled in the year 2005 for not filing the return and thereafter again the union was register on
17.01.17. He does not remember hat how many times he was issued charge sheet during his service period but he
was only awarded punishment of dismissal illegally on 28.07.16 and he was not awarded any punishment in any
inquiry. He does not remember whether he was on leave on 18.03.16 or nt. Management was given demand
notice time to time under the provisions of Industrial Disputes Act and he has not made any request to Dy.CLCO
and RLCO for interference in demonstration on 18.03.16. On that day the demonstration made for negotiations
with the officers of the bank on demand notice.

Industrial Dispute Case No. 28/15 is with regard to change in service condition during the pendency of
conciliation. He has filed a complaint regarding it before RLC(c) under section 33-A of I.D Act which ended in
failure of conciliating and in this matter a reference was made to this tribunal by Mol & Employment, New Delhi,
which is registered as Industrial Dispute No. 16 of 2017.

He has filed Industrial Dispute No. 29/15 for his transfer and till then no other industrial dispute of the worker
was pending in this tribunal. Sri Husain Raza, authorized representative for the management appeared in 1.D.
No0.29/15 and was making his signatures on the order sheet, therefore, he must have knowledge of pendency of
industrial dispute No. 29/15. He has admitted that no matter regarding his charge sheet dated 16.06.16 and
dismissal order dated 28.07.16 was pending in this tribunal. He has stated that as matter regarding his transfer
was pending before RLC© and during its pendency he was placed under suspension, therefore, he has made a
request to RLC© u/s 33 of L.D. Act for status quo and the offices of the management have violated the rules and
therefore, he has made complaint to RLC© u/s 33-A of the Act for punishing those offices of the management.
He has further deposed that as RLC© has no power to give award/judgment, therefore, he has filed complain
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before this tribunal u/s 33-A of Industrial Disputes Act, 1947. It is further stated by the witness that he has
received copy of order of disciplinary authority dated 28.07.16 on 29.07.16 at about 10.00 a.m. He has not
preferred any appeal against the order of the disciplinary authority against which he has filed a complaint before
this tribunal.

On a specific question put by the authorized representative for the management as to whether this Industrial
Dispute case was registered directly or it was registered on the reference made by the Ministry. Worker has
replied that the answer of this question is at page No. 1/1 made by the competent authority.

On behalf of management Sri Husain Raza working as Manager, HRD, Punjab National Bank, Kanpur, appeared
as M.W.1 and has stated in his examination in chief that on 18.03.16, Sri Kamlesh Chaturvedi, Special Assistant
posted at PNB Branch Office: M-Kidwai Nagar, Kanpur, along with other staged an unauthorized demonstration
at the premises of Punjab National Bank, Circle Office, Birhana Road, Kanpur, and entered forcibly and violently
inside the cabin of Circle Head (DGM) Kanpur and created riotous and disorderly behaviors along with outside
unsocial elements. Accordingly due to this riotous behave with seniors in the institution, Sri Kamlesh Chaturvedi,
was placed under suspension vide disciplinary authority order dated 18.03.16 and a charge sheet dated 16.06.16
was issued to the worker by the disciplinary authority and with a view to inquire into the truth of alleged acts of
misconducts as mentioned in the charge sheet, referred to above, the disciplinary authority vide order dated
28.06.16 instituted a departmental enquiry.

The enquiry officer has submitted his report dated 19.07.16. The enquiry officer has proved all the charges except
charge No. 7, but the tribunal has not to consider either the fairness of the inquiry or quantum of punishment as
admittedly it is a case under section 33-A of Industrial Disputes Act, 1947, in which the tribunal is legally
obliged to examine as to whether or not the management has sought approval of the tribunal under section 33(2)
(b) of Industrial Disputes Act, 1947, before serving order of dismissal dated 28.07.16 passed by the disciplinary
authority especially when Industrial Dispute No. 29 of 15 between the worker and the management was pending
before the tribunal.

It is further stated by the witness that after due consideration of whole facts, the disciplinary authority confirmed
the punishment of dismissal without notice vide order dated 28.07.2016. Worker was due to retire on 31.07.16,
therefore, inquiry was conducted before his retirement and final orders were passed on 28.07.2016. In respect of
dismissal Sri Chaturvedi directly filed complaint dated 11.08.16 before CGIT Kanpur under section 33-A &
section 33(2)(b) of ID Act alleging that management has dismissed him during pendency of Case I.D. No. 29/15
before this Tribunal . The said complaint was registered as .D No. 33/16 without reference from Ministry of
Labor. It is also alleged that Sri Chaturvedi has earlier filed a complaint dated 25-06-15 before this Tribunal u/s
33-A of LD. Act alleging therein that management has altered the condition of service by transferring him to
another branch during the pendency of conciliation proceeding pending before RLC(c) and it was registered as
I.D No. 29/15. Worker has also made a similar complaint dated 23.06.15 regarding his transfer under section 33-
A of the Act before RLC(c), Kanpur. As complaint was pending before RLC(c) Kanpur, this Tribunal is not
empowered to adjudicate and to register I.D. No. 29/15 on the complaint of worker regarding his transfer under
section 33-A of the Act. As no proceedings were pending before this Tribunal pertaining to transfer of worker
and I.D. No. 29/15 has been registered before this Tribunal against the provisions of D Act and none of the
provisions of I.D. Act has been violated by the management while dismissing the worker from the service of the
Bank. As ID No. 29/15 pending before this Tribunal does not pertains to the Disciplinary action case initiated
against worker vide charge sheet dated 16.06.16 that complaint dated 11.08.16 filed by worker under section 33-
A of LD Act is not maintainable. The Hon’ble High Court has held that Tribunal is competent to decide only
dispute which comes under the definition of sec 2(k) and 2-A of ID Act, all other ~ kind of dispute were outside
of realms of the Act and Tribunal would get jurisdiction to decide the dispute only when it is properly espoused
under the Act.

In his cross-examination MW1 Husain Raza on the question raised by worker as to whether at the time of the
passing dismissal order on 28.07.16 L.D. No. 29/15 was pending. On this witness has replied that no Industrial
dispute referred by Ministry was pending and I.D. No. 29/15 is simply a complaint against which objection has
been filed by the management. He has admitted that worker Kamlesh Chaturvedi was paid one month’s salary
under section 33 of .D Act on 11.08.16 after his dismissal. He does not know when the cheque was given to
worker. He further said that he does know the fact as to in which [.D. case the salary of one month was paid to
worker. He further said that as no I.D was pending before the Tribunal hence there was no need of taking
permission from this Tribunal. He has denied that permission was necessary because at the time of I.D. No. 29/15
was pending in this Tribunal. On a question asked by the worker whether without reference from Central
Government 1.D can be raised before this Tribunal. On this the witness stated that being a bank employee he does
not know the legal position. Therefore he cannot explain the provisions of I.D Act. He stated that he does not
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know about the information given by the RLC(c) on R.T.I. He has further stated that he does not know whether
any charge sheet was issued to the worker or his service career remained un blotted or not. He has stated that
every party has got right to make complaint before this Tribunal under section 33-A of the Act.

On the facts and evidence adduced by the parties following points are admitted to both the parties:-

i) That Industrial Dispute No. 29/15, Sri Kamlesh Chaturvedi versus Punjab National Bank was pending
before this tribunal while passing the order of dismissal dated 28.07.16, by the disciplinary authority
which is filed by the worker and is paper No.32/2-5, but the only dispute raised by the management is that
this industrial dispute was registered on the complaint filed by the worker under section 33-A of the Act
and is not referred by the Ministry of Labor & Employment, New Delhi, under the provisions of the Act.

ii) That it is also admitted to both the parties that after the dismissal of worker one month’s wages / salary
was not paid to the worker as is required under section 33(2)(b) of Industrial Disputes Act, 1947, and is
admittedly paid to the worker on 18.08.16 through cheque.

Before further discussion it is necessary to go through the provisions of section 33(2) (b) and section 33-A of the
Act which are as under:-

Section 33 of the I.D Act 1947 :-

Conditions of service etc., to remain unchanged under certain circumstances during pendency of proceedings- (1)
During the pendency of any conciliation proceeding before a conciliation officer or a Board or of any proceeding
before (an arbitrator) or a labor court or tribunal or National Tribunal in respect of an industrial dispute no
employer shall —

(a) Inregard to any matter connected with the dispute, alter to the prejudice of the workmen concerned in such
dispute, the conditions of service applicable to them immediately before the commencement of such
proceeding: or

(b)  For any misconduct connected with the dispute, discharge or punish whether by dismissal or otherwise any
workman concerned in such dispute,

Save with express permission in writing of the authority before which the proceeding is pending.

(2) During the pendency of any such proceeding in respect of an industrial dispute, the employer may, in
accordance with standing orders applicable to a workman concerned in such dispute ( or, where there are
no such standing orders, in accordance with the terms of the contract, whether express or implied, between
him and the workman)-

(a) alter, in regard to any matter not connected with the dispute, the conditions of service applicable to
that workman immediately before the commencement of such proceeding; or

(b) For any misconduct not connected with the dispute, discharge or punish, whether by dismissal or
otherwise, that workman:

Provided that no such workman shall be discharged or dismissed, unless he has been paid wages for one month
and an application has been made by the employer to the authority before which the proceeding is pending for
approval of the action taken by the employer.

As provided in the provision mentioned above, following conditions are necessary to be complied with-

46.

i) No workman shall be dismissed unless he has been paid wages for one month.

ii)  An application made by employer to the authority before which proceeding is pending for the approval of
the action taken by employer.

Thus it is very much clear that if any of the above condition is not followed by employer the dismissal or
discharge of the worker shall be in violation of the above provisions.

Section 33-A. Special provision for adjudication as to whether conditions of service, etc, changed during
pendency of proceeding- Where an employer contravenes the provisions of section 3 during the pendency of
proceedings (before a conciliation officer, Board, an arbitrator, Labor Court, Tribunal or National Tribunal) any
employee aggrieved by such contravention, may make a complaint in writing (in the prescribed manner-
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(a) To such conciliation officer or Board, and the conciliation officer or Board shall take such complaint into
account in mediating in, and promoting the settlement of such industrial dispute and

(b) To such arbitrator, Labor Court, Tribunal or National Tribunal and on receipt of such complaint, the
arbitrator, labor court, Tribunal or National Tribunal, as the case may be, shall adjudicate upon the
complaint as if I were a dispute referred to or pending before it, in accordance with the provisions of this
Act and shall submit his or its award to the appropriate Government and the provisions of this Act shall
apply accordingly.

Learned AR of the management has contended that the word “Such” mentioned in the sub section (a) &(b) of
section 33-A of the Act, indicates that worker has right to file complaint before the authority where proceeding
are pending and has relied upon internet copy of judgment of Culcatta High Court reported in (1958) II LLJ 67 in
the case of Birendra Kumar Chatterjee vs Reliance Jute mill company, where in the Hon’ble High Court has held
that as the proceedings were pending before 7" Industrial Tribunal, therefore, the 2" Industrial Tribunal had no
jurisdiction to entertain the application filed by the petitioner.

The above citation does not apply in the present case as earlier proceeding is alleged to have been pending before
this Tribunal.

In reply worker has cited case law of Bombay High Court reported in 1975(30) FLR page 225 between Prabhakar
Shyam Rao Marathe vs Maharastra state electricity. The Hon’ble High Court in para 15 of its judgment has
observed as under —

15:-

The express words of S. 33-A do not appear to help Mr. Ramaswamy. The only condition precedent prescribed
by the section is that the employer must have contravened the provisions of S. 33-A during the pendency of the
proceedings before the Labor Court, Tribunal or National Tribunal. A cursory reading of the opening part of the
section might suggest that the words “during the pendency of proceedings before a Labor Court, Tribunal or
National Tribunal” are redundant; but if Ss/ 33-A and 33-A are carefully read together, the necessity for this
provision will be immediately perceived. Contravention of S. 33A might take place also during the pendency of
conciliation proceedings before a conciliation officer or a Board. If the employer has contravened the provisions
of S. 33A during the pendency of conciliation proceedings, then the remedy under S. 33A is available to the
employee.

As the earlier proceedings were pending between the same parties before this tribunal, therefore, the law cited
above applies with full swing to the facts and circumstances of the present case and this tribunal has jurisdiction
to entertain the complaint of worker and register it as Industrial Dispute case under section 33-A of the Act.

Management has also cited following case law —
i) 1961 AIR HC page 807 between Lord Krishna textile mills v/s its workmen

ii) Internet copy of Hon’ble Delhi High Court in WP(c) 4468/2014 dated 17.04.15 between Lord Krishna
Textile mills /national textile corporation Itd. Vs Rampal singh and others connected writs.

iii) 1974 11 LLJ Rajasthan High Court page 328 between Rajasthan State Road transport corporation Vs
Judge Industrial Tribunal

Contrary to it worker has cited internet copy of judgment of Hon’ble Apex Court passed in appeal (civil) no. 87-
88 of 1986 between Jaipur Jila sah. Bhomi vikas Bank Itd. Vs Sri Ramgopal verma and anothers delivered on
17.1.2002 in which Hon’ble Apex court referring to the case P.H. kalyani vs M/s Airfrance Culcutta 1964 (2) scr
page 1041 in which Hon’ble apex court has observed that this court has held in that case the provision of section
33(2)(b) contemplates three things mentioned therein, namely ( 1) Dismissal or discharge ii) payment of wages
and three making of application for approval to be made simultaneously and to be part of same transaction so that
employer when he takes the action under section 33(2) by dismissing or discharging and employing should
immediately pay him or offer to pay him wages of one month and also make an application to the tribunal for
approval at the same time.

The principles laid down by Hon’ble apex court are followed by Hon’ble High Court already in WP(c) 21069/05
and CM16829/2014, Delhi jal board vs Industrial Tribunal no. 2 and others decided on 21.08.15 of which internet
copy is filed by worker wherein Hon’ble High Court Delhi has observed —
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It is not in dispute that an industrial dispute between the workman and Delhi Jal Board was pending before the
Industrial Tribunal. During pendency of industrial dispute, the petitioner management terminated the service of
the respondent- workman vide order dated 12.01.1993. It is an admitted position that the provisions of Section
33(2) (b) of the ID Act had not been complied with by the employer and the employer had not made any
application to the Industrial Tribunal before which the industrial dispute was pending for approval of the action
of termination taken by the employer. Therefore, the respondent- workman filed a complaint under Section 33A
of the Industrial Disputes Act, 1947 before the Industrial Tribunal, Karkardooma Court, Delhi, where the dispute
was pending. The Tribunal came to the conclusion that the termination was in contravention of provision of
Section 33(2) (b) of the ID Act and, therefore, directed reinstatement of the respondent — workman with back-
wages. This finding does not suffer from any infirmity. In JaipurZilla Sahakari Bhoomi Vikas Bank (supra), one
of the questions for consideration before the Constitution Bench of Supreme Court was whether failure to make
an application under Section 33 (2) (b) would not render the order of dismissal inoperative? The Supreme Court
has answered this question by holding that the failure to make an application under Section 33 (2) (b) of the said
Act and that, by itself, would render the order of dismissal to be inoperative. In other words, if the mandatory
conditions of Section 33 (2) (b) of the said Act contravened, while passing the order of the dismissal, the same
would have no effect in law.

and it was further observed as under-

54.

55.

56.

57.

58.

It is; therefore, abundantly clear that the employee may file a complaint with regard to the relief that is required
to be given to the employee in respect of the contravention of the provisions of Section 33. In other words, where
no application seeking an approval under Section 33 (2) (b) of the said Act is made by the employer, the
employee may yet make a complaint under Section 33A seeking relief of reinstatement and payment of back
wages. It is that dispute which will be taken up by the Industrial Tribunal which will obviously go into the
question as to whether there has been or there has not been compliance with the mandatory provisions of Section
33 (2) (b) of the said Act. Once the Tribunal comes to the conclusion that the mandatory provisions have been
contravened, the only thing that needs to be done by the Tribunal is to direct that the employee be given an
appropriate relief by way of reinstatement and by making an order with regard to back wages. The Tribunal is not
required to go into the question of as to whether the dismissal was good or bad, on merits,

and the Hon’ble High Court has found non compliance of the three condition mentioned in section 33 (2) (b) and
observing it the writ was dismissed and judgment of Industrial Tribunal was upheld and directed Delhi Jal Board
to comply with the award dated 21.7.2004 passed by industrial tribunal by paying full wages to the workman
within eight weeks from the pronouncement of this judgment.

On these points appreciating the evidence of parties it is found that worker Kamlesh Chaturvedi has stated that at
the time of passing dismissal order dated 28.07.16 and Id no. 29/15 was pending before this Tribunal and
dismissal order was passed without compliance of conditions mentioned in section 33(2)(b) of the Act that is
without making payment of one month salary and without making any application for seeking approval of
dismissal order. He has also stated that the management made payment of one month salary vide letter dated
18.08.16 manipulating the date of check as 11.08.16, copy of which has already been filed.

A perusal of evidence of management witness MW1 Hussain Raza shows that he has stated in his cross
examination that on 28.08.16 ID case was pending before this Tribunal. He also admitted that worker Kamlesh
Chaturvedi was paid one month salary under section 33 of the Act on 11.08.16. Thereafter he has stated that no
ID case from reference from the ministry was pending before this Tribunal at the time of dismissal of worker and
he has denied that ID no. 29/15 was pending. There was no necessity of taking approval before passing of
dismissal order.

Therefore, from the discussion of the evidence of parties it is proved that on the date of dismissal of worker on
28.08.16, ID case no. 29/15 was pending before this Tribunal and secondly it is also proved that at the time of
dismissal of worker he was not paid one month salary which was mandatory as is provided in the proviso of
section 33(2)(b) and it was admittedly paid to the worker after several days of serving the dismissal order upon
the worker.

Thus it is proved that the management has not complied with the mandatory conditions mentioned in proviso of
section 33(2)(b) of the act.

Therefore without going to the merit of domestic enquiry it is held that dismissal order 28.7.16 being in
contraventions mentioned in section 33 (2) (b) of the Act is not sustainable in the eye of law as a result of which
worker is held entitled to be reinstated with full back wages and all consequential benefits in the service of
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management w.e.f 28.7.16, as if the worker was never dismissed from the service of the management. He shall
also be held entitled to be in the employment of the Bank till the age of superannuation.

59. Application of worker is answered accordingly in his favor and against the management and award is made as
above.

SHUBHENDRA KUMAR, Presiding Officer

8 feoeht, 28 W2, 2018

H1A. 871 3ArEifies faars sifufem, 1947 (1947 1 14) &1 91 17 & S0 A Hesid TR HEd 9w
HiThies fafies & Yeuds & Hag Fasel AR 376 SHeRl & a=, ey § ke sieifie foer § =09 war
SArefiteh SIfeRo-Tg-9m =@, T % e (Hed W' 07/2013) 1 YHINE HLd €, S Bl TR i
17.05.2018 <h1 9T G3T oMl

[H. TA-22012/2/2013-3TE3R (FTHE-11) ]
TS e, sgam sAfusrt

New Delhi, the 28th May, 2018

S.0. 871.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 07/2013) of the Central Government Industrial Tribunal-cum-
Labour Court, Nagpur as shown in the Annexure, in the industrial dispute between the management of M/s. Western
Coalfield Ltd., and their workmen, received by the Central Government on 17.05.2018.

[No. L-22012/2/2013-IR (CM-1I)]
RAJENDER SINGH, Section Officer
ANNEXURE
BEFORE SHRIS. S. GARG, PRESIDING OFFICER, CGIT-CUM-LABOUR COURT, NAGPUR
Case No. CGIT/NGP/07/2013
Date: 27.04.2018

Party No.1 : The Chairman-cum-Managing Director,
Western Coalfields Limited,
HQ-Coal Estate, Civil Lines,
Nagpur — 440001.

Versus

Party No.2 : Shri Mohd. Tajjuddin, General Secretary,
Lal Zanda Coal Mines Mazdoor Union (CITU),
C/o WCL, Coal Estate, Civil Lines,
Nagpur — 440001.

AWARD
(Dated: 27™ April, 2018)

In exercise of the powers conferred by clause (d) of sub-section (1) and sub-section 2(A) of section 10 of
Industrial Disputes Act, 1947 (14 of 1947) (“the Act” in short), the Central Government has referred the industrial
dispute between the employers, in relation to the management of WCL and their workman, Shri Shrawan Ukundrao
Marbate through The General Secretary, Lal Zanda Coal mines Mazdoor Union (CITU) for adjudication, as per letter
No.L-22012/2/2013-IR (CM-II) dated 02.04.2013, with the following schedule:-

“Whether the action of the management of Western Coalfields Ltd., H.Q. Nagpur through Chairman-
cum-Managing Director not to reinstate Shri Shrawan Ukundrao Marbate in service is legal and
justified? If not, then what relief the workman is entitled to?”

2. On receipt of the reference, the parties were noticed to file their respective statement of claim and written
statement and accordingly, the workman, Shri Shrawan U. Marbate, (‘the workman” in short), through its Union, Lal
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Zanda Coal Mines Mazdoor Union (CITU) (‘the union” in short) filed the statement of claim and the management of
WCL (“Party No. 1” in short) filed their written statement.

3. Workman in his statement of claim asserted that Shri Shrawan Ukundrao Marbate was appointed as a loader in
Patansaongi mines in 1990 and then he was transferred to Pipla mines. He possessed a clean and unblemished service
record till he reported sick first. According to workman, he became seriously ill and was hospitalized for a very long
period and he was duly informed to his superior officers. = A charge sheet came to issue to the workman on 25
September 2005 alleging that he is in habit of absenting from duty in the period of January 2005 to August 2005.

4. According to the workman, department enquiry was initiated and report was submitted, then he was dismissed
from service by an order dated 22 August 2006 based on ex- party proceeding.

5. According to the workman, management had issued a scheme of "Nai Roshni" for consideration of terminated
employee. This scheme was made applicable for the cases of terminated employees, during the period of 1st January
2000 to 31st March 2008. He applied to the management for his reinstatement in service. Medical examination was
held and declared the workman unfit due to less height and hypertension, but this procedure was totally improper,
unfair and illegal. According to the workman, the management went against the mandatory provision of Section 47 of
person with Disability (equal opportunity, protection of rights and full participation) Act 1995, so he prays that he must
be re-employed with full back wages with consequential relief.

6. Management filed written statement with denial of the statement of claim and asserted that it is an individual
dispute, not the dispute of union. It is also asserted that, “Nai Roshni”” scheme had some condition and workman was
not medically fit, so he is not entitled to restate. It is also asserted that Tribunal has no power to permit a person to be
joined as a party in the present proceeding. According to the management, Hon’ble Court was of the views that, such
type of cases are very rare in nature.

7. According to the management, this dispute does not fall within the ambit of section 2A of Industrial Dispute
Act, 1947. They also raise an objection that, workman in his individual capacity, who is not a party to the proceeding,
cannot be accepted in the eyes of law and same is liable to be rejected summarily, but management had admitted that
workman was appointed as a loader and dismissed from the services on 22 August 2006.

8. According to management, “Nai Roshni” scheme for ex-employees, who have been dismissed from services
under clause 26:30 after Certified Standing, age of the employee should be less than 45 years and should be medically
fit. There are other conditions also, which are required for fresh employment but worker was medically unfit and he
was dismissed from the service under clause 26:24 of the Certified Standing Order. According to the management,
workman would not entitle for back wages with consequential relief.

9. On behalf of the workman, General Secretary of the union, Mohd. Tajuddin was examined, which was cross-
examined by the management, but no witness was examined on behalf of the management. Now, we want to discuss
the evidence with reference to the argument of the workman.

10. Mohd. Tajuddin asserted in his evidence that, this industrial dispute was raised on behalf of the union, Lal
Zanda Coal Mines Mazdoor Union, but in cross-examination, he admitted that, he has not filed any authority letter or
any document on behalf of the union, which show that, workman, Shrawan U. Marbate was member of the union. He
also admitted that, union has not filed any bylaw to show that, there is any provision in the bylaw to raise a dispute on
behalf of the person, who is not in employment of WCL. On this basis, management argued that, this reference is not
tenable u/s 2-A of the I.D. Act.

11. It is also argued on behalf of the workman that, he could not attend his duty regularly due to sickness and result
was that, he was dismissed from service after holding enquiry. In evidence of Shri Tajuddin, it was admitted that,
neither the workman nor the union had challenged the order of dismissal passed against the workman in any form. So,
it shows that, workman did not challenge the order of dismissal.

12. On behalf of the workman in “Nai Roshani” scheme, he was entitled to reinstate in service because provisions
of Standing Order 26.24 and 26.30 are identical. This fact was denied by the management. In the court statement Mr.
Mohd. Tajuddin admitted that workman was dismissed under clause 26.24 and “Nai Roshani” scheme is applicable to
termination under clause 26.30 of Certified Standing Orders. He also admitted that a condition was also imposed in
this scheme subject to the medical fitness by the doctor of the company. He also admitted that after medical
examination workman found medically unfit which was not challenged by the union of the workman. In this case
workman was also not examined. In my opinion provisions of “Nai Roshani” scheme was not applicable to the
workman.
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13. On behalf of the management it was argued that without setting aside dismissal order reference was bad in law.
It is also argued that workman having applied for re-employment should be medically fit. It also argued that workman
had filed statement of claim by ignoring the condition mentioning the scheme of “Nai Roshani”. So according to the
management workman did not entitle for any relief. This fact is denied by the workman in his written argument. Now
we see the evidence on this point.

14. Shri Mohd. Tajuddin in para no. 12 of his affidavit of cross-examination admitted that in his affidavit he did not
mention his designation. He also admitted that workman was dismissed from the service after conduction of
departmental enquiry. He also admitted that workman was not medically fit. I also observed that this matter was not
raised by union after passing a resolution. It show that the dispute come in purview of section 2-A of [.D.Act. In my
opinion workman is not entitled to any relief. That is he is not entitled to reinstate in service with full back wages and
consequential benefit. Hence it is ordered that:-

ORDER

The action of the management of Western Coalfields Ltd., H.Q. Nagpur through Chairman-cum-
Managing Director not to reinstate Shri Shrawan Ukundrao Marbate in service is legal and justified. The
workman is not entitled to any relief.

S. S. GARG, Presiding Officer

¢ faoett, 28 W, 2018

H13. 872 3AEifies foars sifufem, 1947 (1947 1 14) &1 R 17 & S0 A $heid TR HEd 9w
HiThiee fafies & Yeeds & Hag Ml AR 376 SHaR & a=, aay § fke siefie foer § =09 war
SArefiteh SIfeRo-TE-9m =@, TR % e (Hed W' 07/2017) 1 THINE R €, S S TR i
17.05.2018 <! HTed E371 o)

[H TA-22012/112/2016-3TE3 MR (HwH-11) ]
o Tag, g stfue

New Delhi, the 28th May, 2018

S.0. 872.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 07/2017) of the Central Government Industrial Tribunal-cum-
Labour Court, Nagpur as shown in the Annexure, in the industrial dispute between the management of M/s. Western
Coalfield Ltd., and their workmen, received by the Central Government on 17.05.2018.

[No. L-22012/112/2016-1R (CM-1I)]
RAJENDER SINGH, Section Officer
ANNEXURE
BEFORE SHRI J. P. CHAND, PRESIDING OFFICER, CGIT-CUM-LABOUR COURT, NAGPUR
Case No. CGIT/NGP/07/2017-18
Date: 17.04.2018

Party No.1 : The Sub Area Manager,
Neeljay O/c Mines, Western Coalfields Ltd.,
Post: Belora, Tehsil: Wani, Distt. Yavatmal,
Yavatmal (M.S.).

Versus

Party No.2 : Shri S.W. Waghmare, Area Secretary,
All India SC/ST/OBC Employees Coordination
Council, Wani Area, Qrt. No. B-51, Ramnagar
Colony Ghugus, Post: Ghugus,
Distt. Chandrapur (M.S.).
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AWARD
(Dated: 17th April, 2018)

In exercise of the powers conferred by clause (d) of sub-section (1) and sub-section 2(A) of section 10 of
Industrial Disputes Act, 1947 (14 of 1947) (“the Act” in short), the Central Government has referred the industrial
dispute between the employers, in relation to the management of Western Coalfields Limited and their union, All India
SC/ST/OBC Employees Coordination Council, for adjudication, as per letter No.L-22012/112/2016- (IR(CM-II)
dated 11.05.2017, with the following schedule:-

“Whether the demand raised by Area Secretary of All India SC/ST/OBC Employee Co-ordination
Council Wani Area, Tah. Ghugus, Distt. Chandrapur over the issue of anomaly in pay fixation or pay
disparity i.r.o Shri P.W. Wargantiwar, Sr. Mechanic (M), Neeljay O/c Mines, Post Belora, Tah: Wani,
Dist. Yavatmal is just, fair and legal? If yes, to what relief the concerned workman is entitled to?”

2. On receipt of the reference, the parties were noticed to file their respective statement of claim and written
statement, by registered post with acknowledge due. On 26.02.2018, advocate for the management filed vakalatnama
but petitioner did not appear even service of notice. On 12.04.2018, petitioner was also absent. Neither he filed any
statement of claim nor any pray for adjournment. It shows that, the petitioner as well as his union is not interested to
continue the reference. Hence, it is ordered

ORDER

The reference is answered in the negative and against the petitioner. The petitioner is not entitled to any
relief.

SHYAM SUNDER GARG, Presiding Officer

7 feoeht, 28 W2, 2018

HA. 873, 3ifier foamg eifufem, 1947 (1947 &1 14) &t R 17 % RO H S TWHR Had
Sheileehl THAT Hicl AEE TS & Yeeds & dag Fasthl 3R ST Shisrl & o, ey § ke fenfies foere §
H1d TR SArifiTen Afehio-Fe- 9™ =Iamed, TR % gue (Hed GeA 11/2014) i YA wdt §, S s
THR F 17.05.2018 Tl YT 2T 2|

[ TA-22012/38/2014-23TER (FHwA-11) ]
TS e, g sAfusrt

New Delhi, the 28th May, 2018

S.0. 873.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 11/2014) of the Central Government Industrial Tribunal-cum-
Labour Court, Nagpur as shown in the Annexure, in the industrial dispute between the management of M/s. Karnataka
Emta Coal Mines Ltd., and their workmen, received by the Central Government on 17.05.2018.

[No. L-22012/38/2014-IR (CM-1I)]
RAJENDER SINGH, Section Officer
ANNEXURE
BEFORE SHRI J. P. CHAND, PRESIDING OFFICER, CGIT-CUM-LABOUR COURT, NAGPUR
Case No. CGIT/NGP/11/2014-15
Date: 20.04.2018

Party No. 1 : The Chief General Manager,
Karnataka Emta Coal Mines Limited,
Integrated Baranj Open Cast Mine,
Kiloni, Teh. Bhadrawati,
Distt. Chandrapur (M.S.).

Versus
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Party No.2 : The President,
Rashtriya Koyla Kamraj Sangharsh Sangh,
Plot No. 49, Flat No. C-2, Nandoday
Apartment, Hill Road, Gokulpeth, Nagpur.

AWARD
(Dated: 20th April, 2018)

In exercise of the powers conferred by clause (d) of sub-section (1) and sub-section 2(A) of section 10 of
Industrial Disputes Act, 1947 (14 of 1947) (“the Act” in short), the Central Government has referred the industrial
dispute between the employers, in relation to the management of Karnataka Emta Coal Mines Limited and their union,
Rashtriya Koyla Kamraj Sangharsh Sangh, for adjudication, as per letter No.L-22012/38/2014- (IR (CM-II) dated
30.05.2014, with the following schedule:-

“Whether the action of the management of Karnataka Emta Coal Mines Limited for discontinuance of
food allowance, deduction of disproportionate HRA, not providing reimbursement of LPG charges on
marked rate, not giving promotion on seniority basis is just fair & legal? If not, to what relief the
workmen are entitled to?”

2. On receipt of the reference, the parties were noticed to file their respective statement of claim and written
statement, by registered post with acknowledge due. On 20.11.2014 and 10.03.2015, representative for the management
filed authorization. On behalf of the petitioner, nobody appeared even sending of several notices. On 20.04.2018,
petitioner was also absent. Neither he filed any statement of claim nor any pray for adjournment. It shows that, the
petitioner as well as his union is not interested to continue the reference. Hence, it is ordered:

ORDER

The reference is answered in the negative and against the petitioner. The petitioner is not entitled to any
relief.

SHYAM SUNDER GARG, Presiding Officer

8 feoeht, 28 W2, 2018

H1.3. 874 3AEifies foars sifufem, 1947 (1947 1 14) &1 91 17 & S0 A $heid TR HEd 9w
HiThies fafies & Yeeds & Hag Ml AR 376 SHeRl & a=, ey § ke siefies foer § =09 war
SArefiTeh SIfeRo-TE-9m =@, TR & e (Hed WeA 18/2017) 1 YRR HLd €, S Hid TR i
17.05.2018 <h1 U G3T oMl

[ TA-22012/36/2017-3TER (FHwd-11) ]
TS e, sgam sAfusrt

New Delhi, the 28th May, 2018

S.0. 874.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 18/2017) of the Central Government Industrial Tribunal-cum-
Labour Court, Nagpur as shown in the Annexure, in the industrial dispute between the management of M/s. Western
Coalfield Ltd., and their workmen, received by the Central Government on 17.05.2018.

[No. L-22012/36/2017-IR (CM-1I)]
RAJENDER SINGH, Section Officer
ANNEXURE
BEFORE SHRI J. P. CHAND, PRESIDING OFFICER, CGIT-CUM-LABOUR COURT, NAGPUR
Case No. CGIT/NGP/18/2017-18
Dated: 19.04.2018

Party No.1 : The Sub Area Manager,
Padmapur Open Cast Mines,
Western Coalfields Limited,
Post: Padmapur, Distt. Chandrapur (M.S.)
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Versus

Party No.2 : The Jt. General Secretary,
Rashtriya Colliery Mazdoor Congress,
C/o Shri C.R. Tembhra House,
Vaidha Nagar, Near Ayyappa Mandir,
Tukum Ward No. 2, Distt. Chandrapur (M.S.)

AWARD
(Dated: 19th April, 2018)

In exercise of the powers conferred by clause (d) of sub-section (1) and sub-section 2(A) of section 10 of
Industrial Disputes Act, 1947 (14 of 1947) (“the Act” in short), the Central Government has referred the industrial
dispute between the employers, in relation to the management of Western Coalfields Limited and their union, Rashtriya
Colliery Mazdoor Congress, for adjudication, as per letter No.L-22012/36/2017- (IR (CM-II) dated 28.08.2017, with
the following schedule:-

“Whether the demand of Union raised vide their representation No. RCMC/2012 dated 18.04.2012
(Annexure enclosed) is just, fair or legal? If yes, to what relief the concerned workman is entitled to?”

2. On receipt of the reference, the parties were noticed to file their respective statement of claim and written
statement, by registered post with acknowledge due. On 16.11.2017, advocate for the management orally marked his
appearance but no vakalatnama was filed. On behalf of the petitioner, nobody appeared even service of notice. On
19.04.2018, petitioner was also absent. Neither he filed any statement of claim nor any pray for adjournment. It shows
that, the petitioner as well as his union is not interested to continue the reference. Hence, it is ordered:

ORDER

The reference is answered in the negative and against the petitioner. The petitioner is not entitled to any
relief.

SHYAM SUNDER GARG, Presiding Officer

8 feoeht, 28 W2, 2018

HIA. 875, ifier foamg eifufem, 1947 (1947 &1 14) &1 9R 17 % IR0 H w59 TWHR Had
Sheileehl THAT Hicl AEE TS & Yeeds & dag Fasthl 3R ST Hisrl & o, ey § fike fenfies foere §
HTT ThR SR AR Te- 91 e, TR & T=e (Hed W& 51/2014) 1 Yol el 8, S wsa
TR A1 17.05.2018 1 YT 3T I

[E. Ta-22012/67/2014-3AE3R (Ewa-11) ]
o e, s stfusrt

New Delhi, the 28th May, 2018

S.0. 875.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 51/2014) of the Central Government Industrial Tribunal-cum-
Labour Court, Nagpur as shown in the Annexure, in the industrial dispute between the management of M/s. Karnataka
Emta Coal Mines Ltd., and their workmen, received by the Central Government on 17.05.2018.

[No. L-22012/67/2014-1R (CM-1I)]
RAJENDER SINGH, Section Officer
ANNEXURE
BEFORE SHRI J. P. CHAND, PRESIDING OFFICER, CGIT-CUM-LABOUR COURT, NAGPUR
Case No. CGIT/NGP/51/2014-15
Date: 20.04.2018

Party No.1 (a) : The General Manager,
Karnataka Emta Coal Mines Limited,
Integrated Baranj Open Cast Mine,
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Plot No. 84, Kiloni, Teh. Bhadrawati,
Distt. Chandrapur (M.S.).

Party No.1 (b) : The President,
Captive Koyla Mazdoor Sangh (INTUC),
604, Giripeth, Nagpur.

Versus

Party No. 2 : The President,
Koyla Kamgar Sangharsh Sangh Branch
Open Cast Mine of Karnataka Emta Coal
Mines Ltd., Tq. Bhadrawati,
Distt. Chandrapur (M.S.).

AWARD
(Dated: 20th April, 2018)

In exercise of the powers conferred by clause (d) of sub-section (1) and sub-section 2(A) of section 10 of
Industrial Disputes Act, 1947 (14 of 1947) (“the Act” in short), the Central Government has referred the industrial
dispute between the employers, in relation to the management of Karnataka Emta Coal Mines Limited and their union,
Koyla Kamgar Sangharsh Sangh, for adjudication, as per letter No.L-22012/67/2014- (IR (CM-II) dated 25.11.2014,
with the following schedule:-

“Whether the demand of Unions namely Captive Mazdoor Koyla Sangh (INTUC) and Rashtriya Koyla
Kamgar Sangharsh Sangh for not providing free food, snacks and tea in the canteen, cancellation of the
transfer of 25 workmen who were transferred from Kilonio Mines to Pachhwada, Jharkhand during the
period from 8™ August, 2014 to 1* September, 2014 and transfer back of nine dumper operators (out
siders) from Kiloni Mines and the workmen who have completed their training should be given
permanent posting in Grade-E against the management of M/s Karnataka Emta Coal Mines limited
Integrated Baranj Open Cast Mines, Plot No. 84, Kiloni, Tq. Bhadrawati, Distt. Chandrapur (MS) is
legal, just and proper? If so, what relief the workmen concerned are entitled to?”

2. On receipt of the reference, the parties were noticed to file their respective statement of claim and written
statement, by registered post with acknowledge due. On 12.03.2015, representative for the management filed
authorization. On behalf of the petitioner, nobody appeared even sending of several notices. On 20.04.2018, petitioner
was also absent. Neither he filed any statement of claim nor any pray for adjournment. It shows that, the petitioner as
well as his union is not interested to continue the reference. Hence, it is ordered:

ORDER

The reference is answered in the negative and against the petitioner. The petitioner is not entitled to any
relief.

SHYAM SUNDER GARG, Presiding Officer
¢ feeet, 28 WE, 2018

1. 876, 3AEifieh faars sifufem, 1947 (1947 1 14) &1 R 17 & S0 A Heid TR HEd 9w
HiThies fafies & Yeeds & Hag Ml AR 376 SHeRl & a=, ey § fike sieifie o) § =09 war
SArefiteh SIReRo-TE-9m =@, TR % e (Hed W' 69/2014) 1 YRV HL €, S Sl WHR Hi

17.05.2018 <! 9Tl g3 oI
[H. T&-22012/103/2014-3TE3R (Hwg-11) ]
TS e, sgam sAfusrt

New Delhi, the 28th May, 2018

S.0. 876.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 69/2014) of the Central Government Industrial Tribunal-cum-
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Labour Court, Nagpur as shown in the Annexure, in the industrial dispute between the management of M/s. Western
Coalfield Ltd., and their workmen, received by the Central Government on 17.05.2018.

[No. L-22012/103/2014-1R (CM-1D)]
RAJENDER SINGH, Section Officer
ANNEXURE
BEFORE SHRI J. P. CHAND, PRESIDING OFFICER, CGIT-CUM-LABOUR COURT, NAGPUR
Case No. CGIT/NGP/69/2014-15
Date: 19.04.2018

Party No.1 : The Director (Personnel),
Western Coalfields Limited,
Coal Estate, Civil Lines,
Nagpur — 440001.

Versus

Party No.2 : The Regional Secretary,
Rashtriya Colliery Mazdoor Sangh (INTUC),
Regional Office B/51, Koyla Vihar,
Coal Estate, Civil Lines,
Nagpur — 440001.

AWARD
(Dated: 19th April, 2018)

In exercise of the powers conferred by clause (d) of sub-section (1) and sub-section 2(A) of section 10 of
Industrial Disputes Act, 1947 (14 of 1947) (“the Act” in short), the Central Government has referred the industrial
dispute between the employers, in relation to the management of Western Coalfields Limited and their union, Rashtriya
Colliery Mazdoor Sangh (INTUC), for adjudication, as per letter No.L-22012/103/2014- (IR(CM-II) dated
19.02.2015, with the following schedule:-

“Whether the action of the management of Western Coalfields Ltd., H.Q. Nagpur in denying to give
promotion to Sh. S.H. Mahure, Driver, Cat. V, SLU T & SC, is just, fair & legal? If not, to what relief
the concerned workman is entitled to?”

2. On receipt of the reference, the parties were noticed to file their respective statement of claim and written
statement, by registered post with acknowledge due. On 10.07.2015, advocate for the management filed vakalatnama
but petitioner did not appear even service of notice. On 19.04.2018, petitioner was also absent. Neither he filed any
statement of claim nor any pray for adjournment. It shows that, the petitioner as well as his union is not interested to
continue the reference. Hence, it is ordered:

ORDER

The reference is answered in the negative and against the petitioner. The petitioner is not entitled to any
relief.

SHYAM SUNDER GARG, Presiding Officer

¢ faoett, 28 W, 2018

WA, 877, Arifies o Afuf=m, 1947 (1947 1 14) 1 &R/ 17 & STEO § H=1d TR, T@d e
R fofires, el © S HHER % Yeees & g Sl SR ST wHeR @ e, egay | e i
foare o S R SiEifiTn A TS g9 e, el & e (Hed  §ed SEd/39/09) i YRR hidl €,
S = MR S 22.05.2018 1 Y g1 ol

[H. TA-14011/29/2009- 3R (1) ]
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New Delhi, the 28th May, 2018

S.0. 877.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. IT/39/09) of the Central Government Industrial Tribunal-cum-
Labour Court, Goa as shown in the Annexure, in the industrial dispute between the employers in relation to the M/s.
Goa Shipyard Ltd. and their workmen, which was received by the Central Government on 22.05.2018.

[No. L-14011/29/2009-1R (DU)]
RAJENDRA JOSHI, Dy. Director
ANNEXURE
IN THE INDUSTRIAL TRIBUNAL AND LABOUR COURT
GOVERNMENT OF GOA AT PANAJI
(BEFORE MR. VINCENT D’SILVA, HON’BLE PRESIDING OFFICER)
Ref. No. I'T/39/09

Shri Roque Antao,

Rep. by the President,

Goa Shipyard Workers Union,

Velho Building, 2™ Floor,

Panaji — Goa ...Workman/Party I

V/s

M/s. Goa Shipyard Ltd.,
Vasco—da—Gama,
Goa - 403 802 ...Employer/Party II

Workman/Party I represented by Ld. Adv. Shri. Suhaas Naik.
Employer/Party II represented by Ld. Adv. Shri. P. J. Kamat.
AWARD
(Delivered on this the 14™ day of the month of May of the year 2018)

In exercise of powers conferred by clause (d) of sub-section (1) and sub-section (2A) of Section 10 of the
Industrial Disputes Act, 1947 (Central Act 14 of 1947), (for short ‘The Act’) the Government of India/Bharat Sarkar,
Ministry of Labour/Shram Mantralaya, New Delhi by Order dated 04.11.2009 bearing No. L-14011/29/2009-IR(DU),
has referred the following dispute for adjudication.

“Whether the action of the management of Goa Shipyard Ltd. in imposing a penalty of demotion to Lower
Grade (Unskilled Gr.Il) w.e.f. 25.07.2008 on their workman Shri Roque Antao is legal and justified? If not,
what relief the workman is entitled to?”

2. Upon receipt of the reference, IT/39/09 was registered and registered A/D notices were issued to both the
parties. Upon appearance, Party I filed a Claim statement at Exhibit 5 and Party II filed a Written statement at Exhibit
6. The Party I thereafter filed a Rejoinder at Exhibit 7.

3. In short, the case of Party I in the Claim statement is that the management of Goa Shipyard illegally demoted
him from unskilled Gr. I to unskilled Gr. II w.e.f. 25.7.2008. The enquiry was initiated against him after inordinate
delay and laches due to which great injustice and prejudice has been caused to him. The Enquiry Officer has conducted
an enquiry in gross violation of principles of natural justice. The Enquiry Officer has not applied his mind before giving
the findings and has failed to assess the evidence brought on record and has not considered the evidence of the
witnesses including Shri Mohan B. Naik. The Enquiry Officer did not consider the objections raised by the workman in
the enquiry and has acted totally in a biased manner. The findings given by the Enquiry Officer are perverse and liable
to be set aside. No charges have been proved and therefore, the action of the management in demoting the workman to
a lower grade (Unskilled Gr. II) is illegal, unjust and bad in law.

4. In the written statement, the Party II has denied the case set up by Party I and has claimed that dispute is not an
industrial dispute. The Goa Shipyard Workers Union had not given any written authority to the President and/or
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General Secretary of the Union to espouse the cause of the Party I. The record of Party I was not good and he was
given ample opportunity to improve his conduct in the past. The Party I entered in the office of Mr. M. A. Kawadkar,
Sr. Engineer, Paint Shop and abused him and when Mr. Kawadkar told Mr. Antao to call the peon, he lifted a paper
weight from the table and raised his hand till the forehead with intent to hit him. The workman also abused and
threatened to kill him. He was involved in a grievous nature of misconduct warranting major punishment. A show
cause notice was issued to him. The Party I filed his reply but explanation was not found satisfactory and Party II
decided to proceed with the punishment. The action of demotion to lower grade is legal, just and bonafide.

5. In the rejoinder, Party I has denied the case set up by Party Il in its defence.
6. Based on the above averments of the respective parties, the following issues were framed.
1) Whether the Party I proves that the enquiry held is not fair, proper and just?
2) Whether the charges leveled against the Party I are proved to the satisfaction of the Tribunal?

3) Whether the action of the Party II in imposing penalty of demotion to lower grade (unskilled Gr. II)
w.e.f. 25.7.08 is legal and justified?

4) Whether the Party II proves that the dispute referred is not an Industrial Dispute as defined under section
2(k) of the Industrial Disputes Act, 1947?

5) What relief? What order?

7. It is a matter of record that preliminary issues No. 1 and 2 were answered vide Award(Part I) dated 10.02.2017
at Exh. 32 and held that domestic enquiry initiated against the workman, Shri Roque Antao is fair, proper and just. It is
further held that the charges of misconduct leveled against Party I by Employer/Party II are proved to the satisfaction of
the Tribunal.

8. None of the parties led evidence in support of issues No. 3, 4 and 5.
9. Heard arguments. Notes of Written arguments came to be placed on record by Party II.
10. I have gone through the records of the case and have duly considered the arguments advanced. My findings on

above issues as under:

Issue No. 3 In the Negative.

Issue No. 4 In the Negative.

Issue No. 5 As per final order.
REASONS

ISSUENO.3 & 5:

11. Needless to mention, the Preliminary issues No. 1 and 2 have been answered vide Award (Part I) dated
10.2.2017 holding that the enquiry conducted against Party I is fair, proper and just and the charges of misconduct
leveled against Party I by the Employer/ Party II are proved to the satisfaction of the Tribunal. It has been alleged and
proved that the Party I entered in the office of Shri M. A. Kawadkar, Sr. Engineer, Paint shop at around 15.50 hrs. on
21.3.2007 and abused him with words like bastard, sala, etc. who was the Controlling Officer and QIC of Paint shop
and that he also lifted the paper weight from the table and raised his hand till the forehead of Mr. Kawadkar with an
intention to hit him and also abused and threatened him by saying that he will kill him. There is no dispute that it has
been already held while answering the above two issues that the charges leveled against him are proved to the
satisfaction of the Tribunal. The only question therefore is whether the penalty of demotion to lower grade i.e. unskilled
Gr. I is legal and justified.

12.  Learned Advocate Shri Suhaas Naik has submitted that the past records of the Party I is clean and unblemished
and the impugned order of demotion makes no reference to his past records which is a mitigating factor, which would
result in reducing the seriousness and the gravity of the misconduct proved against him and in support thereof, he relied
upon the case of the Indian Seamless Metal Tubes Limited (Tubes Works) v/s Shri Kailash Nampelli Ushakoyal,
in Writ Petition No. 2035/2001 passed by Hon’ble High Court of Bombay on 11.4.2014. However, as rightly submitted
by Ld. Advocate Shri P. J. Kamat for the Party II once the Court held that the enquiry is fair and proper, in the absence
of any allegations of victimization, malafides or unfair labour practice, it has no power to interfere with the punishment
imposed. The Party I has not stepped in the witness box nor pleaded that his past records are clean and unblemished nor
produced any evidence to substantiate his submission. The demotion order dated 25.7.2008 makes reference of
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considering the past records of Party I and therefore, the above submissions and the reliance on the above case will not
take the case of Party I, anywhere.

13. Admittedly, the Party I had not pleaded nor proved that action of Party II in imposing penalty of demotion to
lower grade is unjustified and illegal nor brought anything on record to prove that the past service record is clean and
unblemished. There is no justification on the part of Party I not to lead evidence that the action of Party I is not legal
and justified, inspite of several opportunities. It is well settled in the case of Mahindra and Mahindra Ltd. vs. N. B.
Narawade, (2005) I CLR 803 that after introduction of Section 11-A in the Industrial Disputes Act, certain amount of
discretion is vested with the Labour Court/ Industrial Tribunal in interfering with the quantum of punishment awarded
by the Management where the concerned workman is found guilty of misconduct. The discretion which can be
exercised under section 11-A is available only on the existence of certain factors, like punishment being
disproportionate to the gravity of misconduct so as to disturb the conscience of the Court, or the existence of any
mitigating circumstances which required the reduction of the sentence, or the past conduct of the workman which may
persuade the Court to reduce the punishment. In the absence of any such factors existing, the Labour Court cannot by
way of sympathy alone exercise the power under Section 11-A of the Act and reduce the punishment.

14. Discernibly, the Party II has only awarded punishment of demotion dated 25.7.2008 to lower grade after issuing
a show cause notice dated 23.5.2008 to him at Exb. E-1 colly, wherein the past service records of Party I was brought
to his notice including an incident of assaulting a co-worker and imposition of punishment of stoppage of one
increment in respect of misconduct by him during the service period. The Party I in reply dated 22.5.2008 claimed that
the enquiry conducted against Party I was not fair and the punishment of demotion to lower post is too harsh and
disproportionate. The Party I however has not disputed his past records referred in the show cause notice dated
23.5.2008. The Party II considering the grave nature of offence of attempt to assault, abuses and threats to the superior
officer is entitled to impose punishment of dismissal from service as observed in the case of Mahindra and Mahindra
Ltd. supra, however, the Party II has taken a lenient view inspite of proved serious misconduct and past records of
Party I with an intent to improve himself by retaining him in service and imposing a minor punishment of demotion as
per Clause 30(a)(iv) of the Certified Standing Orders of the Company and therefore, no interference is called for in the
punishment awarded by Party II and hence, the action taken against Party I is just and proper. It is therefore the above
issues are answered accordingly.

ISSUE NO. 4:

15. No evidence has been led by Party II that dispute referred is not an industrial dispute as defined under section
2(k) of the Industrial Disputes Act and therefore, above issue No. 4 is answered in the negative.

16. In the result, I pass the following:
ORDER

i It is hereby held that the action of the management of Goa Shipyard Ltd. in imposing a penalty of
demotion to Lower Grade (Unskilled Gr. II) w.e.f. 25.07.2008 on their workman, Shri Roque Antao is
legal and justified.

ii. The Party I workman is therefore not entitled to any reliefs.
iii. No order as to costs.
iv. Inform the Government accordingly.

VINCENT D’SILVA, Presiding Officer

Dated :14.05.2018
Place : Panaji — Goa.

¢ faoett, 28 W, 2018
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New Delhi, the 28th May, 2018

S.0. 878.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (I.D. No. 69/2014) of the Central Government Industrial Tribunal-cum-
Labour Court No. 2, Delhi as shown in the Annexure, in the industrial dispute between the employers in relation to the
Management of Personnel and Ministry of Defence, New Delhi and their workmen, which was received by the Central
Government on 17.05.2018.

[No. L-42012/66/2014-1R (DU)]
RAJENDRA JOSHI, Dy. Director
ANNEXURE

BEFORE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT NO. 2,
DWARKA COURTS COMPLEX : NEW DELHI

ID No. 69/2014

Jagan Lal Chauhan

s/o. Shri Mubarik Lal Chauhan
r/o. 35/444, Trilok Puri,

Delhi 110091

Through General Secretary,

All India Central Govt. Canteen Employees Association and

Canteen Mazdoor Sabha (Regd)

F-48 Lado Sarai, New Delhi ...Workman/Claimant

Versus

1)  Management of Department of Personnel,
Govt. of India, through
The Secretary, Govt. of India,
North Block, New Delhi 110001

2)  Ministry of Defence, through
The Joint Secretary (Training & CAO),
E Block Hutment,
Dalhousie Road,
New Delhi 110011 ...Management/Respondent

AWARD

In the present case, matter was referred to Central Government Industrial Tribunal cum Labour Court No.2,
New Delhi vide letter No.L-42012/66/2014-IR(DU ) dated 17.07.2014 under clause (d) of sub-section (1) and sub-
section (2A) of Section 10 of the Industrial Disputes Act, 1947(in short the Act) for adjudication of an industrial
dispute, terms of which are as under:

“Whether refusal to grant ACP in the scale of 4000 -6000 to Shri Virender Singh (sic.Jagan Lal Chauhan), the
workman by the management of Non Statutory Canteen, Ministry of Defence under Joint Secretary training
and CAO in the tune of Memo No3/4/2005-Dir© dated 25.7.2012 is just, fair and legal ? If not what relief the
workman concerned are entitled to ?”

2. Both parties were put to notice and the claimant., Shri Jagan Lal Chauhan filed his statement of claim followed
by amended claim application, with the averments that the workman was appointed as Bear in the pay-scale f Rs.160-
275/- in the non statutory canteen under the control of the Management and thereafter he was designated as
Asstt.Halwai cum Cook to which post he is working w.e.f. 1/5/1989. The Departmental canteen under the DRDO
recruitment and promotion rules was published on 26/3/1999 and accordingly, in citu promotion 60 bears were granted
the pay scale of Rs.4000-6000/- in the promotional grade of cook. A demand notice was submitted by the workman
through the Association for grant of pay scale of Rs.4000-6000/- w.e.f. 9/8/1999 in the case of claimant w.e.f. 2001 but
the same was not considered by the Management despite the fact that an order dated 14/1/2008 was issued by the
Department of Personnel that educational qualifications are not required for the grant of ACP for the post of Bear, Tea
Coffeeneator, Wash Boy etc. The workman has prayed that 1" ACP in the pay scale of Rs.4000-6000/- and other
benefits/grade pay of Rs.2400/- may be ordered to be granted to him.
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3. Management resisted the claim of the Workman, by filing written statement wherein preliminary objections
were taken inter-alia that the claimant has no locus standi to file the claim as there is no industrial dispute between the
claimant and the Management. It has been objected that there is absolutely no espousal and even the so called espousal
list has not been provided by the claimant. The demand raised by the claimant is unfounded and devoid of any
universal character. The statement of claim is wrong and false. The prayer of the claimant does not stand as he was
appointed as Asstt.Halwai cum cook and not bearer and was given 1 and 2™ financial upgradation under the old ACP
Scheme of the Govt. and so question of denial/refusal of ACP in the scale of Rs.4000-6000/- does not arise. Prayer has
been made for rejection of the claim petition.

4. On the pleadings of the parties, following issues were framed on 22/12/2016 :-

1)  Whether refusal to grant ACP in the scale of 4000-6000/- to Shri Jagar Lal Chauhan, the workman by
the management of Non Statutory Canteen, Ministry of Defence, under Joint Secretary Training and
CAO in the tune of memo No.3.4.2005 (c) dated 25/7/2012 is just, fair and legal ? If so, its effect ?

2)  Whether canteen employees who are holders of civil post ad classified as under General Central Service
Post can seek relief under Industrial Dispute Act ?

3)  Whether the legal and valid espousal was given by the workman ?
4)  To what relief the workman is entitled to and from which date ?

5. Number of opportunities were granted to the Claimant to lead evidence in support of his claim but he failed to
adduce any evidence. He even did not enter the witness box either to substantiate the averments made in the claim
petition or to rebut the case of the Management that the claimant being employed to the managerial post, does not come
within the ambit of definition of Workman. Perusal of the record shows that neither the claimant nor his Authorised
Representative participated in the proceedings before the Tribunal since 8/1/2018 onwards, despite the fact that matter
was adjourned time and again and ultimately this Tribunal vide order dated 2/4/2018 was constrained to reserve the
matter for passing the award, as it seemed that the claimant was not at all interested to prosecute his claim petition.

7. In view of the fact that the claimant has not led any evidence in support of his claim, this Tribunal has no
option but to pass No Dispute Award in the matter. Since the matter has not been decided on merits, there will be no
bar for the claimant to file afresh claim petition in accordance with law for adjudication of the controversy in issue or to
seek any other relief to which he is otherwise entitled to. Award is passed accordingly.

15.05.2018
AVTAR CHAND DOGRA, Presiding Officer

8 feoeht, 28 W2, 2018
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[H. T@-42012/57/2013- 3R (1) ]
TSl et 39 femes

New Delhi, the 28th May, 2018

S.0. 879.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (I.D. No. 113/2013) of the Central Government Industrial Tribunal-cum-
Labour Court No. 2, Delhi as shown in the Annexure, in the industrial dispute between the employers in relation to the
General Manager, NCPS, NTPC, Dadri (Uttar Pradesh) & Others and their workmen, which was received by the
Central Government on 17.05.2018.

[No. L-42012/57/2013-IR (DU)]
RAJENDRA JOSHI, Dy. Director



[9FT I-@°€ 3(ii) ] AT ol TSI @ [ 2, 2018/%3 12, 1940 4115

ANNEXURE

BEFORE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT NO. 2,
DWARKA COURTS COMPLEX : NEW DELHI

ID No. 113/2013

Suresh Singh

S/o. Shri Bani Singh

r/o. Village Tatarpur, P.O. Udayrampur Nagla 201009

Distt. Gautam Budh Nagar (UP) ... Workman/Claimant

Versus

1. The General Manager,
NCPS, NTPC, Dadri,
Gautam Budh Nagar,
Uttar Pradesh.

2. M/s M.S. Systems International Pvt. Ltd.,
104, Arvind Chambers, Sai Service Compound,
Western Express Highway,
Andbheri (E),
Mumbai 400069 ...Managements/Respondents

AWARD

In the present case, matter was referred to Central Government Industrial Tribunal cum Labour Court No.2,
New Delhi vide letter No.L-42012/57/2013-IR(DU) dated 30.08.2013 under clause (d) of sub-section (1) and sub-
section (2A) of Section 10 of the Industrial Disputes Act, 1947(in short the Act) for adjudication of an industrial
dispute, terms of which are as under:

‘Whether the action of M/s MS Minimex System Intgernationl (P) Ltd. contractor of NCPS, NTPC, Dadri in
terminating the services of workman Shri Suresh Singh without complying of Section 25-F, G, H of the I.d.
Act, 1947 is unjustified ? To what relief workman is entitled to ?’

2. Both parties were put to notice and the claimant., Shri Suresh Singh filed statement of claim. As per the
averments made in the claim petition, the workman was appointed as Guard in August, 2009 on a monthly salary of
Rs.3250/- and was posed in the office of Management No.l1 through Management No.2. He always performed his
duties with due diligence and to the entire satisfaction of the Management. His last drawn salary was Rs.6696/- per
month and his post was of permanent nature. On 1/2/2013 the workman reported for duty as usual but he was not
allowed to perform his duty rather it was told that his services are no longer required and thus, his services stood
terminated without any notice and wrongfully, despite the fact that he worked continuously from August, 2009 to
January, 2013. The Management withheld the earned wages of the workman for the month of January, 2013 and also
not paid the earned leave, bonus and other benefits to the workman. It is alleged that services of the workman have
been terminated without any notice or enquiry and as such same is in violation of the provisions of the Act. Hence,
prayer has been made for passing an Award for reinstatement of the workman in the service as per rules with continuity
of service and with full back wages and all consequential benefits. Alongwith earned wages for the month of January,
2013.

3. Management No.1 and 2 have resisted the claim of the Workman, by filing separate replies. Management No.1
took preliminary objections that the claimant was initially deployed by M /s Shishodia Securities, a sub contractor of
M/s Mx System International Pvt. Ltd. from 1/8/2009 to 31/3/2010 and thereafter the claimant was on the rolls of M/s
Mx System International Pvt. Ltd for the period from 1/4/2010 to 31/1/2013. There is no relationship of employer and
employee between the Management No.l and the workman because claimant was never employed by management of
NTPC.

4. Management No.2 also pleaded in its reply that claimant/workman was initially deployed by a sub contractor
M /s Shishodia Securities, from 1/8/2009 to 31/3/2010 and thereafter the claimant was on the rolls of M/s Mx System
International Pvt. Ltd for the period from 1/4/2010 to 31/1/2013, which is the total length of his service with
Management No.2. His employment was for a specific work and for a limited period, which fact has been suppressed
by the workman and has filed the claim with vested interest. The claimant/workman was never terminated rather he
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himself abandoned his services on 1/2/2013 without any notice and information to the Management No.2. Prayer has
been made for dismissal of the claim petition.

5. on the pleadings of the parties, following issues were framed on 15/05/2014 :-

1)  Whether the action of M/s MS Minimex System Intrernational (P) Ltd., contractor of NCPS, NTPC,
Dadri in terminating the servies of workman Shri Suresh Singh without complying of Section 25 F, G, H
of the ID Act is unjustified ? If so, its effect ?

2)  To what relief the workman is entitled to ?

6. The Claimant in support of his case examined himself as W.W.1 and tendered his affidavit Ex WW1/A
alongwith documents Ex. WW1/1 to WW1/14

7. On the other hand, the Management No.l in support of its defence examined Shri Anil Kumar Chawla,
Dy.General Manager (HR) as MW1 who tendered his evidence by way of affidavit Ex. MW1/A alongwith documents
Ex.MW1/1 and MW1/2. Management No.2 to rebut the case of the workman, examined Mr.Vijay Kumar Sadhwani,
Project Officer as MW2 who also tendered his evidence by way of affidavit ExMW2/A alongwith documents
Ex.MW2/1 to Ex.MW2/4.

8. While the matter was at the stage of final arguments, efforts for conciliation between the parties were made and
ultimately parties amicably settled the matter. The claimant Suresh Singh vide separate statement made before this
Tribunal on 12/4/2018 stated that he has settled the matter with the Management in full & final settlement of his claims,
by accepting an amount of Rs.1,50,000/- (Rupees One Lakh Fifty Thousand) by way of two cheques bearing
No0s.077349 and 409394 drawn on IDBI Bank for Rs.1 lakh and Rs.50,000/- respectively. Similarly, statement of Shri
Vijay Kumar Sadhwani, Project Officer of Management No.2 was also recorded who has accepted the statement of the
workman and stated that matter has been finally settled between the parties. Since the claimant has accepted a sum of
Rs.1,50,000/-by way of two cheques from Management No.2 in full and final settlement of all his claims, as such it is
held that the claim/dispute of the workman/claimant stands finally settled. ~Statement of the parties shall form integral
part of this Award. Award is passed accordingly.

Dated 14.05.2018
AVTAR CHAND DOGRA, Presiding Officer

8 feoeht, 28 W2, 2018
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[ TA-14011/15/2012-3TE3TR () ]
RS ERS NI MSEREENED

New Delhi, the 28th May, 2018

S.0. 880.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (CGIT-2/08 of 2013) of the Central Government Industrial Tribunal-cum-
Labour Court No. II, Mumbai as shown in the Annexure, in the industrial dispute between the employers in relation to
the Principal, Army Institute of Technology, Pune and Others and their workmen, which was received by the Central
Government on 16.05.2018.

[No. L-14011/15/2012-IR (DU)]
RAJENDRA JOSHI, Dy. Director
ANNEXURE
BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL NO.2, MUMBAI
PRESENT : M. V. Deshpande, Presiding Officer
REFERENCE NO. CGIT-2/8 of 2013
EMPLOYERS IN RELATION TO THE MANAGEMENT OF
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ARMY INSTITUTE OF TECHNOLOGY

1. The Principal,
Army Institute of Technology,
Dighi,
Pune

2. The Director,
Army Institute of Technology,
Dighi,
Pune

AND

THEIR WORKMEN

The General Secretary,
Bhartiya Mazdoor Sangh,
185, Shaniwar Peth,

Pune — 411 030.

APPEARANCES:
FOR THE EMPLOYER : Ms. Govitrikar, Advocate
FOR THE WORKMEN : Mr. R.G. Kadu, Representative
Mumbai, dated the 4™ April, 2018.
AWARD
1. This is reference made by the Central Government in exercise of powers under clause (d) of sub-section (1) and

sub-section (2A) of Section 10 of the Industrial Disputes Act, 1947 vide Government of India, Ministry of Labour &
Employment, New Delhi vide its order No. L-14011/15/2012 — IR (DU) dated 28.02.2013. The terms of reference
given in the schedule are as follows :

“Whether the action of the management of Army Institute of Technology (AIT), Pune by not implementing
the recommendation of VIth Pay Commission to non-teaching staff is justified ? If not, what relief the Union
is entitled to 7

2. After the receipt of the reference, both the parties were served with the notices. They appeared through their
respective representatives.

3. The applicant Sangh has filed statement of claim Ex.4. According to the applicant, the issue of non-teaching
staff, AIT college, Dighi was initially raised before the RLC, Division Pune on 17.7.12. AIT Pune is a reputed
Engineering collect of Army Welfare Education Society adjutant General Branch Army Head quarter, Delhi started in
1994 with special approval of Hon’ble Supreme Court of India, Director, All India Council of Technical Education,
Director of Technical Education, Maharashtra State. Therefore AIT is bound to follow all the regulations of Govt. of
Maharashtra, University of Pune. The college is affiliated to University of Pune. College is run by Army Welfare
Education Society adjutant General Branch Army Head quarter, Delhi. The fund is controlled by adjutant General
Branch Army Head quarter, Delhi. As such the college is directly under the Ministry of Defence.

4. According to the applicant since from beginning AIT college followed rules & regulations of DET, All India
Council of Technical Education, Govt. of Maharashtra, Director of Technical Education, Maharashtra State and
University of Pune. Proper advertisement for appointment of the staff have been published as per Govt. of
Mabharashtra, University of Pune rules & regulations. Proper appointment orders to the non-technical staff have been
given as per rules & regulations of Govt. of Maharashtra, University of Pune mentioning therein that the services will
be governed by the rules & regulations of Pune university, Govt. of Maharashtra and Army Welfare Education Society
and Institute. Since from beginning pay & allowances & rules are granted as per the Govt. of Maharashtra rules to all
non-teaching staff.

5. It is then the case of the applicant that in 1996, Govt. of Maharashtra declared & implemented 5" Pay
Commission. Accordingly AWES/AIT management also implemented 5" Pay Commission to non-teaching staff as per
Govt. of Maharashtra orders. AIT management have also paid bonus to non-teaching staff as per Govt. of Maharashtra
orders.
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6. According to the applicant, Govt. of Maharashtra declared & implemented 6" Pay Commission w.e.f. 1.1.2006.
AIT is also bound to implement 6™ Pay Commission to its non-teaching staff. But till date AWES/AIT management
has not implemented 6" Pay Commission to its non-teaching staff. Instead of implementing 6™ Pay Commission to its
non-teaching staff a huge amount of funds accumulated from investments in AIT have been returned to AWES, New
Delhi. Now the management is imposing its own rules as regards the implementation of 6™ Pay Commission to non-
teaching staff w.e.f. 1.6.09 instead of 1.1.06. The applicant is therefore asking that the opponent be directed to
implement 6™ Pay Commission to all non-teaching staff w.e.f. 1.1.06 as per 6™ Pay Commission order of Govt. of
Maharashtra. The applicant is also asking for arrears to be paid to all regular non-teaching staff w.e.f. 1.1.06.

7. The respondent management resisted claim by filing written statement Ex.5 contending therein that AIT should
be considered as a private college. AIT is providing educational facilities purely for the wards of Army personnel. No
public funds were invested and granted for running the college.

8. According to the opponent management, Govt. of India, Ministry of Defence has granted land to enable the
college to come up. Ministry of Defence has leased land to Symbiosis Institute of Management Studies of Kirkee-Pune.
However, the institute has been assigned the status of Govt. Institute. The Directors of the Institutions has also been a
Army Officers [Retd.] since its inception and their own non-teaching staff are also not beneficiary of pay commissions.

9. According to the management, ATS is a private and unaided college and its running is depending upon
organizational structure that it is a society that is AWES decides. AIT will have to abide the directions of AWES for
allocations of funds for various aspects. AWES have been providing for better facility and salaries compared to other
colleges in Pune. Senior Army Officers are holding the appointments of Patron-in-Chief, Patron & Chairman.
Students of AIT and other colleges run by AWES are the wards of Army personnel. It is thus contention of the
respondent management that being private college, AIT has to follow directions of AWES in respect of salaries to be
paid to non-teaching staff and as such there is no question of implementing 6™ Pay Commission and giving benefits of
the 6 Pay Commission to non-teaching staff.

10. Following issues are framed at Ex.7. I reproduce the issues along with my findings thereon for the reasons to
follow:
Sr. No. Issues Findings
1 Whether the action of management in not implementing No

recommendations of 6" Pay Commission to non-teaching staff
is justified ?

2. If not, what relief the workmen are entitled to ? As per final order
3. What order ? As per final order
REASONS
Issue No. 1
11. So far contentions go, it seems to be admitted position that AIT Engineering college of Army Welfare

Education Society is affiliated to University of Pune. Even it seems to be admitted position that the advertisement for
the appointment of the staff have been published as per the Govt. of Maharashtra, University of Pune rules and
regulations and in the advertisement it has been clearly mentioned that the rules and regulations and pay allowances as
per Govt. of Maharashtra, University of Pune shall be applicable to the staff. This is evident from the advertisement
issued by the institution at Ex.2. Even on going through the appointment order at Page 60 to 63 [collectively] below
Ex.9 exhibited as Ex.26, it is clear that the services of the employees appointed namely V.K. Sarvankar, Thomas Moras
will be governed by the rules and regulations of Pune University, State Govt. of Maharashtra, Army Welfare Education
Society and this institution.

12. Admittedly in 1996, AWES / AIT management has implemented 5" Pay as on 1.1.96 and paid arrears to non-
teaching staff as per the Govt. of Maharashtra rules. Witness examined on behalf of the management namely Colonel
Cannuvellil has admitted in his cross examination that the State rules are to be followed after the institution is affiliated
to the university and all the government resolutions passed by the Govt. of Maharashtra are binding on the institution.
He even admits that the institution started implementing 6" Pay Commission to non teaching staff since 1.6.2009. In
view of these admissions, it can be said that when there is government notification issued by Govt. of Maharashtra for
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implementation of 6™ Pay Commission to all the employees of the institution then that government resolution passed by
Govt. of Maharashtra is binding on the institution.

13.  Learned Counsel for the first party management submitted that any such notification issued by Govt. of
Mabharashtra is not applicable to the institution as it is unaided private Engineering college. Submission is to the effect
that only source of funds that AIT are generated through the collection of fees from the students. AWES is an
independent and registered society who controls and regulate the administration of all colleges and schools which are
run by it. Submission is also to the effect that Directors and Jt. Directors are rendering their duties on deputation and
such deputation is permitted by the Ministry of Defence under specific procedure. In this view it is submitted that the
appointments of these officers are honorary and no financial or any other benefits accrued to such appointment orders.
Precisely, the submission is that the management cannot be compelled to pay the salary & other allowances to the
employees in terms of recommendations of 6™ Pay Commission in absence of any statutory obligation to make such
payment since the Govt. of Maharashtra has not taken any policy decision in respect of implementations of
recommendations made by 6™ Pay Commission for teaching & non teaching staff in unaided private education
institutions.

14. This submission though sounds attractive is not acceptable since admittedly the rules and regulations of State
government are made applicable to AIT institution and rule 2 (1) of the said rules stipulates that those rules apply to
full time non-teaching employees of the affiliated non government aided colleges.

15. In view of decision in case of Secretary Mahatma Gandhi Mission & Anr. V/S. Bharatiya Kamghar Sena & Ors,
Civil Appeal No. 115 — 116 of 2017 arising out of SLP [C] — 26523 — 26524 of 2012, it has been observed that non-
extension of benefits of pay commissions to the employees of un-aided educational institution which otherwise
function under the control & supervision of State Govt. would be dereliction of the constitution mandate and violation
of article 14. In para 87 of the judgment it has been observed that so far as non teaching staff are concerned, the
appellant have no excuse for making such submissions because in earlier round of litigation non teaching employees of
the appellant, succeeded both before the High Court & this court in obtaining the appropriate directions to the appellant
and other authorities to revise the pay scales of the employees in tune with 5 Pay Commission.

16. In view of this, it appears that the management has already implemented and started paying benefits of 6™ Pay
Commission to non teaching staff since from 1.6.09. Since admittedly the institution is affiliated to Pune University
and rules & regulations of the State Govt. of Maharashtra are applicable to the institution then it is for the institution to
work out the remittances and find out the ways & means to meet the financial liability arising out of the obligation to
pay the revised pay scales. Even otherwise second party union has come out with the case that the funds are being
given to the society from adjutant general branch Army HQ, New Delhi.

17. The fact remains that 6™ Pay Commission is already granted by the management from 1.6.09 and the question is
only for getting the difference of 6™ Pay Commission. In view of action of the management i.e. first party who started
implementation of 6™ Pay Commission to regular non-teaching staff w.e.f. 1.6.09, their action by non-implementing the
recommendation of 6™ Pay Commission to non-teaching staff with effect from 1.1.06 is not justified. Issue No.l is
therefore answered accordingly as indicated against it.

Issue No. 2 & 3
18. In view of my findings to issue No.1, I pass the following order.
ORDER
1. It is declared that action of management in not implementing the recommendation of 6" Pay

Commission to non-teaching staff is not justified.

2. The management first party is directed to implement 6" Pay Commission to non-teaching staff of ATS
College, Dighi, Pune w.e.f. 1.1.2006 and pay arrears w.e.f. 1.1.2006 and follow the rules and regulations
of Govt. of Maharashtra, University of Pune.

Date: 04.04.2018
M. V. DESHPANDE, Presiding Officer

8 feoeht, 28 W2, 2018

H13M. 881, 3MEfiteh foam sifufem, 1947 (1947 1 14) I &R 17 & SIFERO H et TEhR HHTST
AR, IRATE o O, TEETE, SR 3K 371 T 39 SHa & Jaeds & Gag Al 3] 396 FHhN &
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ate, eey 4 e Slmifte foar 4 S=ia weR il st @ o8 =med, SR & d=e (H9d 9o
06/2015) ! TR Shdl &, S -9 TR 1 16.05.2018 1 TIad g I

[ TA-14011/24/2014-3TE3TR () ]
TSI SR, 39 R

New Delhi, the 28th May, 2018

S.0. 881.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (I.D. No. 06/2015) of the Central Government Industrial Tribunal-cum-
Labour Court, Jaipur as shown in the Annexure, in the industrial dispute between the employers in relation to the
Commanding Officer, Bhartiya Thal Sena, Nasirabad, Ajmer & Others and their workmen, which was received by the
Central Government on 16.05.2018.

[No. L-14011/24/2014-IR (DU)]
RAJENDRA JOSHI, Dy. Director
ANNEXURE

CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, JAIPUR
PRAMOD KUMAR CHATURVEDI, PRESIDING OFFICER
L.D. 6/2015
Reference No. L-14011/24/2014-IR (DU) Dated: 31.12.2014

Shri Babu Khan

S/o Shri Rama Khan

C/o President, Ajmer Jila Asangathit
Shramik Sang,306/34, Gurjar Tila, Nagra,
Ajmer — 305001.

V/S

1. The Commanding Officer, Bhartiya Thal Sena, 9 Horse,
Alfa Mess Marfat 56, APO, Nasirabad, Ajmer — 305601.

2. The Station Commandant, Bhartiya Thal Sena, Marfat 56,
APO, Nasirabad, Ajmer -305601.

AWARD
2.5.2018

1. The Central Government in exercise of the powers conferred under clause (d) of Sub Section 1 & 2 (A) of
Section 10 of the Industrial Disputes Act 1947 has referred the following Industrial dispute to this tribunal for
adjudication:-

"R YGUE HHIFST MfBAR, 9 BN, Tl A9 Ahd 56, UL, YRAR o 4T, TURMEE Td WM
PASE, WRA ol 1, Ahd 56, TULSL THRMEE T AR (JISRRI) §RT 41 919 @i g3 I
W BT &P 04.02.2014 I HIRIH MY §RT HAT F SERT DR DI HRIAE] Je~d Td =IaaTd g,
Ife 721 @ ureft fohsd WTEd &1 IR B W UM BT PR B

2. After serving the notice the applicant union Ajmer Jila Asangathit Shramik Sangh, Ajmer submitted the
statement of claim concerning the workman Sh. Babu Khan on 24.4.2015 alleging that he has been working since
1.8.2011 as Mess boy but his identity card & temporary pass were taken back in the garb of police verification. His
police verification was also being done. He worked till 31.10.2012. Thereafter his period of engagement were extended
from 3.11.12 to 31.12.12 then from 1.1.12 to 30.6.12. Later it was extended to 31.12.13 & 30.6.2014. His date of birth
was recorded as 9.1.1996 in the records. He was called as ‘Fatigue men’ but his services were orally terminated without
showing any reasons. Therefore, he has prayed for his reinstatement of his service and also for order for payment of
arrear of wages.

3. The application was enclosed with number of documents like police verification, temporary entry passes &
identity card along with service certificate.
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4. The opposite parties, The Commanding Officer, Bhartiya Thal Sena, 9 Horse, Alfa Mess Marfat 56, APO,
Nasirabad, Ajmer and The Station Commandant, Bhartiya Thal Sena, Marfat 56, APO, Nasirabad, Ajmer, submitted
their joint written statement submitting that the petition filed by the applicant is not maintainable being false, frivolous
& fabricated. Applicant was not appointed by the answering respondent on any post. He was simply working as helper
in the mess for a consolidated salary & wages from time to time under Army Rule. Therefore, the reference is liable to
be dismissed.

5. Since, last several dates the applicant union or the workman has been absent since 27.10.2016, 19.12.2016. On
20.3.2017 applicant union moved an application praying that the representative of the applicant workman has been
suffering with cardiac ailment then again he stopped coming 1.6.2017, 27.7.2017, 18.10.2017, 4.12.2017. Today also
on 2.5.2018 the applicant side is absent and on every date opposite party used to appear.

6. This reference is also not maintainable because any person who is working in the Indian Army would not be
called as workman under section 2(s) of the Industrial Disputes Act. The provisions of section 2(s) of the Industrial
Disputes Act are reproduced as under :-

“(s) “workman” means any person (including an apprentice) employed in any industry to do any manual,
unskilled, skilled, technical, operational, clerical or supervisory work for hire or reward, whether the terms of
employment be express or implied, and for the purposes of any proceeding under this Act in relation to an
industrial dispute, includes any such person who has been dismissed, discharged or retrenched in connection
with, or as a consequence of, that dispute, or whose dismissal, discharge or retrenchment has led to that dispute,
but does not include any such person----

i) Who is subject to the Air Force Act, 1950 (45 of 1950) , or the Army Act, 1950 (46 of 1950), or the
Navy Act, 1957 (62 of 1957) ; or

(ii)) Who is employed in the police service or as an officer or other employees of a prison, or
(iii) Who is employed mainly in a managerial or administrative capacity, or

(iv) Who, being employed in a supervisory capacity, draws wages exceeding ( ten thousand rupees) per
mensem or exercises, wither by the nature of the duties attached to the office or by reason of the powers
vested in him, functions mainly of a managerial nature.”

7. It is also noteworthy that the applicant union has not stated in the statement of claim that he was recruited by
the due process of the recruitment, therefore, in the absence of the valid recruitment it shall be called as back door
entry.

8. Thus, in the light of the aforesaid discussion, the reference is disposed off with observation that the oral
termination of the service of the workman cannot be called as illegal and unjust. The proper remedy is for him is to
approach the proper forum given in the Army Act.

9. Award as above.

PRAMOD KUMAR CHATURVEDI, Presiding Officer

T feeedt, 28 W€, 2018
HI3M. 882, 3fEfies foam erfufem, 1947 (1947 &1 14) &1 9N 17 & WU § S TR, T,
e, T ool 3R o TE I HUEN % FEUas & Helg ARl R ST HHSRI % wre, ey § i
Sieifirr faae § S GeR sifier sifiet wd om =meE 9 1, el & dare (Hed |§@ 227/2015) &
TRTTYT Sl €, S 9 TR i 14.05.2018 1 W g3 I

[H. T&-42011/130/2015-3TER () ]
Teig S, 39 v

New Delhi, the 28th May, 2018

S.0. 882.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (I.D. No. 227/2015) of the Central Government Industrial Tribunal-cum-
Labour Court No. 1, Delhi as shown in the Annexure, in the industrial dispute between the employers in relation to the
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Commissioner, NDMC, New Delhi & Other and their workmen, which was received by the Central Government on
14.05.2018.

[No. L-42011/130/2015-IR (DU)]
RAJENDRA JOSHI, Dy. Director

ANNEXURE

BEFORE PRESIDING OFFICER : CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR
COURT No. 1: ROOM No. 511, DWARKA COURT COMPLEX, SECTOR 10, DWARKA, DELHI

ID No. 227/2015

Shri Satpal S/o Shri Charan Singh, represented by

MCD General Mazdoor Union,

Room No.95, Barrack No.1/10,

Jam Nagar House, Shah Jahan Road,

New Delhi ...Workman

Versus

The Commissioner,
North Delhi Municipal Corporation,
4™ Floor, Civic Centre, Minto Road,
New Delhi 110 002

The Commissioner,

South Delhi Municipal Corporation,

gh Floor, Civic Centre, Minto Road,

New Delhi — 110 002 ...Management

AWARD

Reference under Section 10 sub section (2A) of the Industrial Disputes Act, 1947(in short the Act) was received
from the Central Government, Ministry of Labour and Employment vide it orders No.L-42011/130/2015-IR(DU) dated
27.10.2015 for adjudication of an industrial dispute with the following terms:

‘Whether the action of the management of South Delhi Municipal Corporation, in not promoting Shri Satpal
S/o Shri Charan Singh as Chaudhary in the pay scale of Rs.3050-4590 revised from time to time with effect
from 01.08.1993 is fair and legal? If not, to what relief the workman is entitled to and from which date?’

2. Both the parties were put to notice and the workman Shri Satpal filed his statement of claim, wherein it is
alleged that he has been allotted work of Chaudhary with effect from 01.08.1993 by the competent officers of
Horticulture Department and was posted under Central Zone to work under Deputy Director of Horticulture but he has
been denied pay scale of Chaudhary, revised from time to time. No qualification is prescribed for promotion to the post
of Garden Chaudhary and recruitment rule for Garden Chaudhary is still not notified by the management. Action of the
management is alleged to be illegal & unjustified and amounts to unfair labour practice. Duties of mali is presently of
an unskilled workman whereas duties of Chaudhary is skilled in nature belonging to Group C category of employees.
Management has fixed different pay scales of mali, Chaudhary etc. in accordance with their job and non-grant of pay
scale to the claimant herein amounts to forced labour and unfair labour practice. The workman has got payment of
salary in the lower pay scale of mali, i.e. Rs.2550-3200 revised from time to time and has been denied the scale of
Chaudhary, i.e. for his performing the duty of Chaudhary with effect from 01.08.1993. Duties of mali is presently of an
unskilled workman whereas duties of Chaudhary is skilled in nature belonging to Group C category of employees.
Copy of office order indicating the names of officiating chaudharies as issued by the officers of Horticulture is annexed
and the name of the claimant appears at serial No.34. Action of the management is alleged to be illegal & unjustified
and amounts to unfair labour practice. There is also reference to the judgement of Hon’ble High Court of Delhi in the
case of MCD versus Sultan Singh and others dated 27.07.2011, wherein Hon’ble High Court under similar
circumstances while considering question of payment of wages of Garden Chaudhary to those malis who are
performing duties and functions of Garden Chaudhary, held that such malis be paid the difference in pay of mali and
Garden Chaudhary. The said judgement was also challenged before the Hon’ble Supreme Court of India by filing
S.L.P., which was dismissed as withdrawn by the management. Management is now duty bound to pay wages to the
workman in the scale of Chaudhary with effect from 21.03.1996. It is also averred that similar situated workmen who
were performing duty of Chaudhary were granted pay scale of Chaudhary from the date when they were asked to
perform duty on the higher post and management has challenged the order dated 27.07.2011 of the Labour Court in
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the matter of MCD vs Sultan Singh as well as before the Hon’ble Supreme Court of India by Special Leave to Appeal
No0.S20069/2011 and the plea by MCD has been dismissed by both, before the High Court as well as the Hon’ble
Supreme Court. Workman, herein, is also similarly situated and doing work of Chaudhary and as such, entitled to same
benefits. Finally, it is prayed that an award may be passed in his favour.

3. It is pertinent to mention here that initially in the array of parties as received from the appropriate Government,
North Delhi Municipal Corporation was a party to the case. However, later an application was moved by the claimant
for impleadment of South Delhi Municipal Corporation, as a party. As such, South Delhi Municipal Corporation, was
impleaded as a party by this Tribunal vide order dated 03.10.2016.

4. Management has demurred claim of the workman by taking preliminary objections, inter alia, present dispute
not being an industrial dispute as no demand notice has been served upon the management, delay & laches etc. In para
2 of the preliminary objection, it is admitted that the workman herein was engaged on the post of mali on muster roll
basis and was later on regularized on the same post of mali. There is prescribed procedure for promotion to the post of
Garden Chaudhary and there must be sanctioned/vacant post of Garden Chaudhary to which the workman can lay claim
when he has passed trade test conducted by the department. Claimant has not passed the said trade test nor is he
performing duties of Garden Chaudhary.  No orders have been passed by any competent authority for assigning the
duty of Garden Chaudhary in any manner to the claimant. Management, on merits, have denied material averments. It
is also denied that the workman herein was performing duties of Chaudhary with effect from 01.04.1989. Accordingly,
it is prayed that claim of the workman herein is liable to be dismissed, being devoid of merits.

5. Against this factual background, based on pleadings of the parties, this Tribunal vide order dated 13.07.2017
framed the following issues:

(i)  Whether reference is not legally maintainable, in view of the various preliminary objections?
(ii)) Interms of reference

6. Claimant, in support of his case, examined himself as WW1 and tendered in evidence his affidavit EXx WW1/A
and he also tendered in evidence document Ex. WW1/1.  Management, in order to rebut the case of the claimant,
examined Shri Sube Singh, Assistant Director (Horticulture) as MW 1, whose affidavit is Ex. MW 1/A and also relied on
documents Ex.MW1/1 and Ex. MW1/2.

7. I have heard Shri B.K. Prasad, A/R for the claimant and Ms.Savita Madan, A/R for the management.
Findings on Issue No. (i)

8. It is clear from the preliminary objections taken in the written statement by the management that the
management has raised objection that no demand notice has been served upon the management nor the MCD General
Mazdoor Union has any locus standi to raise the present dispute as the union is not a recognized union of the
management. To my mind, there is no requirement of law that a dispute can be raised only by a recognized union. In
this regard, it is appropriate to refer to the judgement of the Hon’ble Apex Court in the case of State of Bihar Vs. Kripa
Shankar Jaiswal (AIR 1961 (2) SC Report 1) wherein also objection was taken on behalf of the management that the
union was not a registered under the Trade Union Act on the date of the settlement and said plea was rejected by
observing as under:

‘Held, that for a dispute to constitute an industrial dispute it is not a requisite condition that it should be
sponsored by a recognized union or that all the workmen of an industrial establishment should be
parties to it. A settlement arrived at in course of conciliation proceedings falls within Section 18(3)(a) and (d)
of the Industrial Disputes Act and as such binds all the workmen though an unregistered union or only some
of workmen may have raised the dispute. The absence of notice under_Section 11(2) by the Conciliation
Officer does not affect the jurisdiction of the conciliation officer and its only purpose is to apprise the
establishment that the person who is coming is the conciliation officer and not a stranger. Any
contravention of Section 12(6) in not submitting the report within 14 days may be a breach of duty on the part
of the conciliation officer ; it does not affect the legality of the proceedings which terminated as provided in

Section 20(2) of the Act.

9. Admittedly, in the present case, reference has been made under Section 10 sub Section (2A) of the Act for
adjudication. It is now well settled position in law that when a reference has been made for adjudication to the Tribunal
or Labour Court, as the case may be, it is paramount duty of the court to decide the same on merits, irrespective of the
pleas taken by the management. The dispute in the case in hand cannot be said to be stale for the simple reason that
there is no previous adjudication of the matter between the parties from a competent court nor that there is inordinate
delay in approaching this Tribunal by the workman.
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10. It has been held by the Hon’ble Apex Court in the case of Raghubir Singh vs. General Manager (2014) Lab.1.C.
4266 - (2014) 10 SCC 301 that a reference for adjudication to the Industrial Tribunal can be made by the appropriate
Government at any time and provisions of Limitation Act does not apply. There are clear observations in the above
judgement that industrial dispute is to be decided by the Tribunal or Labour Court on merits, irrespective of the
pleadings on limits. Consequently, this issue is decided in favour of the workman and against the management.

Findings on Issue No.(ii)

11. Now, the main issue which requires determination in the case in hand is whether the workman herein is entitled
for grant of pay scale of 3050-4590 as revised from time to time alongwith consequential benefits. It is clear from
pleadings of the parties that initially the workman herein was appointed as mali on daily wage basis and later on he was
regularized on the same post of mali. This fact has been admitted even by the management in para 3 of the preliminary
objections.

12. There is also ample evidence on record that the workman herein was performing duty as officiating Chaudhary.
It is clear from perusal of office order dated 12.08.2004 Ex.WW1/1 that that name of the claimant finds mention at
serial No.34 in the list of acting chaudharies attached with the letter and in the column ‘Karyavahak Chaudhary ke roop
me kab se karya kar raha hai’, it is mentioned '01.08.1993’. Claimant, in order to prove his case, has tendered in
evidence his affidavit Ex.- WW1/A, wherein material averments contained in statement of claim has been reiterated. It
is specifically alleged in the affidavit that he was doing work of acting Chaudhary with effect from 01.08.1983.  There
are also averments in his affidavit that one Shri Jai Chand has also been granted pay scale of Chaudhary by the
management of MCD and Sultan Singh and others vs. MCD, who were doing work of acting Chaudhary , vide
judgement of the Hon’ble High Court, i.e. in the case of MCD vs. Sultan Singh & others and necessary orders for
implementation of the said judgement were issued by MCD.

13. There is no merit in the stand taken by the management in its reply, that the workman here is not entitled for
promotion to the post of Chaudhary inasmuch as he has not appeared in the trade test conducted by the department. To
my mind, this plea is devoid of any merit inasmuch as similarly situated other workers who were performing duties of
Chaudhary, i.e. acting Chaudhary have been granted pay scale of Garden Chaudhary after judgement dated 27.07.2011
rendered by the Hon’ble High Court in the case of MCD vs. Sultan Singh as well as MCD vs. Mahipal(WP 5550 of
2010). Operating portion of the judgement in Sultan Singh (supra) of the Hon’ble Division Bench is as under:

“28. Considering the entire facts and circumstances it is apparent that the claim of the respondents have
always been that they should be paid the difference in pay of Mali/Chowkidar and the Garden Chaudhary as
they were made to work on the post of Garden Chaudhary whereas the petitioner had first denied that they
worked as Garden Chaudharies, then took the plea that the Assistant Director (Horticulture) was not
competent to ask the respondents to work as Garden Chaudharies and that the respondents cannot be appointed
to the post of Garden Chaudharies in accordance with the recruitment rules. There is no doubt that respondents
are not claiming appointment to the post of Garden Chaudharies on account of having worked on ad-hoc basis
on the post of Garden Chaudhary contrary to rules or that some of them not having the requisite qualifications
are entitled for relaxation.

29. In the entirety of facts and circumstances therefore, the learned counsel for the petitioner has failed to
make out any such grounds which will impel this Court to exercise its jurisdiction under Article 226 of the
Constitution to set aside the orders of the Tribunal dated 29th January, 2010 and 7th October, 2010 as no
illegality or un- sustainability or perversity in the orders of the Tribunal has been made out.

30. The writ petition is, therefore, dismissed. Parties are left to bear their own cost.”

14. It is further clear that SLP was also filed by MCD before the Hon’ble Apex Court by special leave application
No. S20069/2011 MCD vs. Sultan Singh and others which was also dismissed as withdrawn vide order dated
09.04.2012. Tt is further clear that the Hon’ble High Court in Sultan Singh case strongly deprecated the stand taken by
the management that the workmen were not possessing requisite qualification or have not qualified the test etc. It was
clarified that since the workmen were discharging duties to the post of Garden Chaudhary, as such, workmen were
entitled for the salary of Garden Chaudhary and competent authority need not look into anything else except the fact
that the workman had worked as Garden Chaudhary. Therefore, stand taken by the management that the workman
herein could not qualify the test conducted by the department is without any merit and has no relevance so far as
question of grant of salary against the post of Garden Chaudhary is concerned.

15. It is not out of place to mention here that even if the claimant herein was not a party in Sultan Singh case
referred above, judgement of the Hon’ble High Court is binding on the management and management is required to
implement the same in letter and spirit and the same is judgement in rem, and all similarly situated workmen are
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required to be accorded the benefit of the said judgement of the Hon’ble High Court, which have become final. There is
no question of even plea of delay and laches when management had not led any evidence to prove the same. The
Hon’ble High Court has decided an abstract proposition of law, i.e. a mali who is performing duty as officiating/acting
Chaudhary is entitled to the salary/wages of Chaudhary. Law is fairly settled that if a person is working on a higher
post, on adhoc or temporary basis, even such workman is entitled to salary/wages of higher post, unless rules or
regulations specifically provides otherwise. I find support to this view from Secretary vs. Lieutenant Governor Port
Blair (1998 Lab.I.C. 598), yet in another case, Hon’ble Apex Court while considering that question of grant of
benefits to similarly situated employees who were not party to the writ petition or lis in the case of State of Uttar
Pradesh vs. Arvind Kumar Srivastava (2015) 1 SCC 347 observed as under:

“The moot question which requires determination is as to whether in the given case, approach of the Tribunal
and the High Court was correct in extending the benefit of earlier judgment of the Tribunal, which had
attained finality as it was affirmed till the Supreme Court. The legal principles that can be culled from the
judgments, cited both by the appellants as well as the respondents, can be summed up as under:

(1) Normal rule is that when a particular set of employees is given relief by the Court, all other identically
situated persons need to be treated alike by extending that benefit. Not doing so would amount to
discrimination and would be violative of Article 14 of the Constitution of India. This principle needs to be
applied in service matters more emphatically as the service jurisprudence evolved by this Court from time to
time postulates that all similarly situated persons should be treated similarly. Therefore, the normal rule would
be that merely because other similarly situated persons did not approach the Court earlier, they are not to be
treated differently.

(2) However, this principle is subject to well recognized exceptions in the form of laches and delays as well as
acquiescence. Those persons who did not challenge the wrongful action in their cases and acquiesced into the
same and woke up after long delay only because of the reason that their counterparts who had approached the
Court earlier in time succeeded in their efforts, then such employees cannot claim that the benefit of the
judgment rendered in the case of similarly situated persons be extended to them. They would be treated as
fence-sitters and laches and delays, and/or the acquiescence, would be a valid ground to dismiss their claim.

(3) However, this exception may not apply in those cases where the judgment pronounced by the Court was
judgment in rem with intention to give benefit to all similarly situated persons, whether they approached the
Court or not. With such a pronouncement the obligation is cast upon the authorities to itself extend the benefit
thereof to all similarly situated person. Such a situation can occur when the subject matter of the decision
touches upon the policy matters, like scheme of regularization and the like (see K.C. Sharma & Ors. v. Union
of India (supra). On the other hand, if the judgment of the Court was in personam holding that benefit of the
said judgment shall accrue to the parties before the Court and such an intention is stated expressly in the
judgment or it can be impliedly found out from the tenor and language of the judgment, those who want to get
the benefit of the said judgment extended to them shall have to satisfy that their petition does not suffer from
either laches and delays or acquiescence.”

16. In view of the discussions made herein above, it is held that the workman herein, Shri Satpal is entitled to the
pay scale of Garden Chaudhary with effect from 01.08.1993 and as a corollary, management is liable pay the difference
of wages of mali vis-a-vis Garden Chaudhary from the date when the workman herein was performing duties and
functions of Garden Chaudhary. An award is accordingly passed. Let this award be sent to the appropriate
Government, as required under Section 17 of the Industrial Disputes Act, 1947, for publication.

Dated : May 9, 2018
A. C. DOGRA, Presiding Officer

& faoett, 28 W, 2018
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New Delhi, the 28th May, 2018

S.0. 883.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (I.D. No. 02/2016) of the Central Government Industrial Tribunal-cum-
Labour Court-1, Delhi as shown in the Annexure, in the industrial dispute between the employers in relation to the
Commissioner, SDMC, New Delhi and their workmen, which was received by the Central Government on 14.05.2018.

[No. L-42011/163/2015-IR (DU)]
RAJENDRA JOSHI, Dy. Director
ANNEXURE

BEFORE PRESIDING OFFICER : CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR
COURT No. 1: ROOM No. 511, DWARKA COURT COMPLEX, SECTOR 10, DWARKA, DELHI

ID No. 2/2016

The General Secretary,

MCD General Mazdoor Union,

Room No.95, Barrack No.1/10,

Jam Nagar House, Shah Jahan Road,

New Delhi ...Workman

Versus

The Commissioner,

South Delhi Municipal Corporation,

gh Floor, Civic Centre, Minto Road,

New Delhi — 110 002 ...Management

AWARD

Reference under Section 10 sub section (2A) of the Industrial Disputes Act, 1947(in short the Act) was received
from the Central Government, Ministry of Labour and Employment vide it orders No.L-42011/163/2015-IR(DU) dated
15.12.2015 for adjudication of an industrial dispute with the following terms:

‘Whether the action of the management of South Delhi Municipal Corporation, by not granting the status of
Chaudhary Shri Zile Singh S/o Shri Sukhan in the pay scale of Rs.950-1500 revised from time to time with
effect from 01.11.1999 is fair and legal? If not, to what relief the workman is entitled to and from which
date?’

2. Both the parties were put to notice and the workman Shri Zile Singh filed his statement of claim, wherein it is
alleged that he has been allotted work of Chaudhary with effect from 01.11.1999 by the competent officers of
Horticulture Department and was posted under Chirag Delhi Zone to work under Deputy Director of Horticulture but
he has been denied pay scale of Chaudhary, revised from time to time. No qualification is prescribed for promotion to
the post of Garden Chaudhary and recruitment rule for Garden Chaudhary is still not notified by the management.
Action of the management is alleged to be illegal & unjustified and amounts to unfair labour practice. Duties of mali is
presently of an unskilled workman whereas duties of Chaudhary is skilled in nature belonging to Group C category of
employees. Management has fixed different pay scales of mali, Chaudhary etc. in accordance with their job and non-
grant of pay scale to the claimant herein amounts to forced labour and unfair labour practice. The workman has got
payment of salary in the lower pay scale of mali, i.e. Rs.950-1500 revised from time to time and has been denied the
scale of Chaudhary, i.e. for his performing the duty of Chaudhary with effect from 01.11.1999. Duties of mali is
presently of an unskilled workman whereas duties of Chaudhary is skilled in nature belonging to Group C category of
employees. Copy of office order indicating the names of officiating chaudharies as issued by the officers of
Horticulture is annexed and the name of the claimant appears at serial No.18. Action of the management is alleged to
be illegal & unjustified and amounts to unfair labour practice.

3. It is also averred in para 8 of the statement of claim that Hon’ble High Court, Delhi, in the matter of Jai Chand
vs Municipal Corporation of Delhi (CW 6514/2001) has disapproved the non-payment of wages for those malis who
are working on the post of Chaudhary vide its judgement dated 02.05.2003. After the above judgement of the Hon’ble
Court, Municipal Corporation of Delhi (Horticulture Department) has also issued order No.ADC(Hor.)/AO(Hort)/DA-
VII/05/457 dated 04.03.2005 (Annexure B). There is also reference to the judgment of Division Bench of High Court
of Delhi in the matter of Municipal Corporation of Delhi vs. Sultan Singh wherein also plea of the MCD regarding non-
payment of wages of Chaudhary to malis who are doing working of Chaudhary, was turned down by the Hon’ble
High Court in judgement dated 27.07.2011.
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4. It is also averred that similar situated workmen who were performing duty of Chaudhary were granted pay
scale of Chaudhary from the date when they were asked to perform duty on the higher post and management has
challenged the order dated 27.07.2011 of the Labour Court in the matter of MCD vs Sultan Singh as well as before the
Hon’ble Supreme Court of India by Special Leave to Appeal No.S20069/2011 and the plea by MCD has been
dismissed by both, before the High Court as well as the Hon’ble Supreme Court. Workman, herein, is also similarly
situated and doing work of Chaudhary and as such, entitled to same benefits. Finally, it is prayed that an award may be
passed in his favour..

5. Management has demurred claim of the workman by taking preliminary objections, inter alia, present dispute
not being an industrial dispute as there is no espousal & no demand notice has been served upon the management,
claim being misconceived, claim being stale etc. In para 5 of the preliminary objection, it is admitted that the workman
herein was engaged on the post of mali on daily wage basis and was later on regularized on the same post of mali with
effect from 01.04.1981. There is prescribed procedure for promotion to the post of Garden Chaudhary and there must
be sanctioned/vacant post of Garden Chaudhary to which the workman can lay claim when he has passed trade test
conducted by the department. Claimant has not passed the said trade test nor is he performing duties of Garden
Chaudhary. No orders have been passed by any competent authority for assigning the duty of Garden Chaudhary in any
manner to the claimant. It is further alleged that the workman herein is not entitled for any relief on account of delay
and laches and reliance is also put on judgements of the Apex Court in the case of ‘Nedungadi Bank Limited Vs. K.P.
Madhavankutty & ors’ (2002 (2) SC 4) and State Co-op Land Development Bank Vs. Neelam (2005) 5 SC 91).
Management, on merits, have denied material averments. It is also denied that the workman herein was performing
duties of Chaudhary with effect from 01.11.1999. Accordingly, it is prayed that claim of the workman herein is liable
to be dismissed, being devoid of merits. Claimant has not passed the said trade test nor is he performing duties of
Garden Chaudhary. Management, on merits, have denied material averments. It is also denied that the workman
herein was performing duties of Chaudhary with effect from 01.04.1989. Accordingly, it is prayed that claim of the
workman herein is liable to be dismissed, being devoid of merits.

6. Against this factual background, based on pleadings of the parties, this Tribunal vide order dated 13.07.2017
framed the following issues:

(6)) Whether reference is not legally maintainable, in view of the various preliminary objections, as
alleged?
(i) In terms of reference

(iii) Relief
7. Claimant, in support of his case, examined himself as WW1 and Shri B.K. Prasad as WW2 and tendered in
evidence their affidavit Ex WW1/A & Ex.WW2/A and also tendered in evidence documents Ex. WW1/1 & Ex.WW1/2
and Ex. WW2/1 and Ex.- WW2/2 respectively. Management, in order to rebut the case of the claimant, examined Shri

Sube Singh, Assistant Director (Horticulture) as MW 1, whose affidavit is Exx MW1/A and also relied on documents
Ex.MW1/1 and ExMW1/2.

8. I have heard Shri B.K. Prasad, A/R for the claimant and Ms.Savita Madan, A/R for the management.
Findings on Issue No.(i)

9. It is clear from the preliminary objections taken in the written statement by the management that the
management has raised objection that no demand notice has been served upon the management nor the MCD General
Mazdoor Union has any locus standi to raise the present dispute as the union is not a recognized union of the
management. To my mind, there is no requirement of law that a dispute can be raised only by a recognized union. In
this regard, it is appropriate to refer to the judgement of the Hon’ble Apex Court in the case of State of Bihar Vs. Kripa
Shankar Jaiswal (AIR 1961 (2) SC Report 1) wherein also objection was taken on behalf of the management that the
union was not a registered under the Trade Union Act on the date of the settlement and said plea was rejected by
observing as under:

‘Held, that for a dispute to constitute an industrial dispute it is not a requisite condition that it should be
sponsored by a recognized union or that all the workmen of an industrial establishment should be
parties to it. A settlement arrived at in course of conciliation proceedings falls within_Section 18(3)(a) and (d)
of the Industrial Disputes Act and as such binds all the workmen though an unregistered union or only some
of workmen may have raised the dispute. The absence of notice under_Section 11(2) by the Conciliation
Officer does not affect the jurisdiction of the conciliation officer and its only purpose is to apprise the
establishment that the person who is coming is the conciliation officer and not a stranger. Any
contravention of Section 12(6) in not submitting the report within 14 days may be a breach of duty on the part
of the conciliation officer ; it does not affect the legality of the proceedings which terminated as provided in

Section 20(2) of the Act.
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10.  Equally merit-less is the plea taken by the management that the present dispute is not sponsored or espoused by
substantial number of workmen. It is fairly settled position in law that even non-espousal of a case by the union would
not deprive the workman of the relief to which the workman is otherwise entitled under the law. Such view appears
to have been taken in the case of Nazrul Hassan Siddiqui vs. Presiding Officer, Industrial cum Labour Court Bombay
(1997) Lab.I.C. 1807. In the above cited case also contention was raised by the management that the dispute dies not
fall within the definition of ‘industrial dispute’ and the same has not been referred or supported by substantial section
of workmen. High Court rejected the plea of the management by placing reliance upon the decision of the Hon’ble
Supreme Court in the case of Associated Cement Companies Ltd. (AIR 1960 SC 777), which it was observed as under:

‘We have already noticed that an industrial dispute can be raised by a group of workmen or by a union even
though neither of them represent the majority of the workmen concerned; in other words, the majority rule on
which the appellant’s construction of Section 19(6) is based is inapplicable in the matter of the reference
under Section 10 of the Act. Even a minority group of workmen can make a demand and thereby raise an
industrial dispute which in a proper case would be referred or adjudication under Section 20.’

11. In view of the ratio of the judgement discussed above, it is clear that espousal of a dispute by the union is not
sine qua non for adjudication of such dispute in terms of Section 10 of the Act.

12. Admittedly, in the present case, reference has been made under Section 10 sub Section (2A) of the Act for
adjudication. It is now well settled position in law that when a reference has been made for adjudication to the Tribunal
or Labour Court, as the case may be, it is paramount duty of the court to decide the same on merits, irrespective of the
pleas taken by the management. The dispute in the case in hand cannot be said to be stale for the simple reason that
there is no previous adjudication of the matter between the parties from a competent court nor that there is inordinate
delay in approaching this Tribunal by the workman.

13. It has been held by the Hon’ble Apex Court in the case of Raghubir Singh vs. General Manager (2014) Lab.1.C.
4266 - (2014) 10 SCC 301 that a reference for adjudication to the Industrial Tribunal can be made by the appropriate
Government at any time and provisions of Limitation Act does not apply. There are clear observations in the above
judgement that industrial dispute is to be decided by the Tribunal or Labour Court on merits, irrespective of the
pleadings on limits. Therefore, ratio of law in the case of ‘Nedungadi Bank Limited Vs. K.P. Madhavankutty & ors’
(supra) and State Co-op Land Development Bank Vs. Neelam (supra) is not applicable to the case in hand as there is no
inordinate delay nor workman is guilty of delay and laches in approaching the court. Consequently, this issue is
decided in favour of the workman and against the management.

Findings on Issue No.(ii)

14. Now, the main issue which requires determination in the case in hand is whether the workman herein is entitled
for grant of pay scale of 3050-4590 as revised from time to time alongwith consequential benefits. It is clear from
pleadings of the parties that initially the workman herein was appointed as mali on daily wage basis and later on he was
regularized on the same post of mali. This fact has been admitted even by the management in para 3 of the preliminary
objections.

15. There is also ample evidence on record that the workman herein was performing duty as officiating Chaudhary.
It is clear from perusal of office order dated 12.08.2004 Ex.WW1/1 that that name of the claimant finds mention at
serial No.34 in the list of acting chaudharies attached with the letter and in the column ‘Karyavahak Chaudhary ke ke
pad par , it is mentioned *01.11.1999’. Claimant, in order to prove his case, has tendered in evidence his affidavit
Ex.WWI1/A, wherein material averments contained in statement of claim has been reiterated. It is specifically alleged
in the affidavit that he was doing work of acting Chaudhary with effect from 01.11.1999. There are also averments in
his affidavit that one Shri Jai Chand has also been granted pay scale of Chaudhary by the management of MCD and
Sultan Singh and others vs. MCD, who were doing work of acting Chaudhary , vide judgement of the Hon’ble High
Court, i.e. in the case of MCD vs. Sultan Singh & others and necessary orders for implementation of the said
judgement were issued by MCD.

16. There is no merit in the stand taken by the management in its reply, that the workman here is not entitled for
promotion to the post of Chaudhary inasmuch as he has not appeared in the trade test conducted by the department. To
my mind, this plea is devoid of any merit inasmuch as similarly situated other workers who were performing duties of
Chaudhary, i.e. acting Chaudhary have been granted pay scale of Garden Chaudhary after judgement dated 27.07.2011
rendered by the Hon’ble High Court in the case of MCD vs. Sultan Singh as well as MCD vs. Mahipal(WP 5550 of
2010). Operating portion of the judgement in Sultan Singh (supra) of the Hon’ble Division Bench is as under:

“28. Considering the entire facts and circumstances it is apparent that the claim of the respondents have
always been that they should be paid the difference in pay of Mali/Chowkidar and the Garden Chaudhary as
they were made to work on the post of Garden Chaudhary whereas the petitioner had first denied that they
worked as Garden Chaudharies, then took the plea that the Assistant Director (Horticulture) was not
competent to ask the respondents to work as Garden Chaudharies and that the respondents cannot be appointed
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to the post of Garden Chaudharies in accordance with the recruitment rules. There is no doubt that respondents
are not claiming appointment to the post of Garden Chaudharies on account of having worked on ad-hoc basis
on the post of Garden Chaudhary contrary to rules or that some of them not having the requisite qualifications
are entitled for relaxation.

29. In the entirety of facts and circumstances therefore, the learned counsel for the petitioner has failed to
make out any such grounds which will impel this Court to exercise its jurisdiction under Article 226 of the
Constitution to set aside the orders of the Tribunal dated 29th January, 2010 and 7th October, 2010 as no
illegality or un- sustainability or perversity in the orders of the Tribunal has been made out.

30. The writ petition is, therefore, dismissed. Parties are left to bear their own cost.”

17. It is further clear that SLP was also filed by MCD before the Hon’ble Apex Court by special leave application
No. S20069/2011 MCD vs. Sultan Singh and others which was also dismissed as withdrawn vide order dated
09.04.2012. It is further clear that the Hon’ble High Court in Sultan Singh case strongly deprecated the stand taken by
the management that the workmen were not possessing requisite qualification or have not qualified the test etc. It was
clarified that since the workmen were discharging duties to the post of Garden Chaudhary, as such, workmen were
entitled for the salary of Garden Chaudhary and competent authority need not look into anything else except the fact
that the workman had worked as Garden Chaudhary. Therefore, stand taken by the management that the workman
herein could not qualify the test conducted by the department is without any merit and has no relevance so far as
question of grant of salary against the post of Garden Chaudhary is concerned.

18. It is not out of place to mention here that even if the claimant herein was not a party in Sultan Singh case
referred above, judgement of the Hon’ble High Court is binding on the management and management is required to
implement the same in letter and spirit and the same is judgement in rem, and all similarly situated workmen are
required to be accorded the benefit of the said judgement of the Hon’ble High Court, which have become final. There is
no question of even plea of delay and laches when management had not led any evidence to prove the same. The
Hon’ble High Court has decided an abstract proposition of law, i.e. a mali who is performing duty as officiating/acting
Chaudhary is entitled to the salary/wages of Chaudhary. Law is fairly settled that if a person is working on a higher
post, on adhoc or temporary basis, even such workman is entitled to salary/wages of higher post, unless rules or
regulations specifically provides otherwise. I find support to this view from Secretary vs. Lieutenant Governor Port
Blair (1998 Lab.I.C. 598), yet in another case, Hon’ble Apex Court while considering that question of grant of
benefits to similarly situated employees who were not party to the writ petition or lis in the case of State of Uttar
Pradesh vs. Arvind Kumar Srivastava (2015) 1 SCC 347 observed as under:

“The moot question which requires determination is as to whether in the given case, approach of the Tribunal
and the High Court was correct in extending the benefit of earlier judgment of the Tribunal, which had
attained finality as it was affirmed till the Supreme Court. The legal principles that can be culled from the
judgments, cited both by the appellants as well as the respondents, can be summed up as under:

(1) Normal rule is that when a particular set of employees is given relief by the Court, all other identically
situated persons need to be treated alike by extending that benefit. Not doing so would amount to
discrimination and would be violative of Article 14 of the Constitution of India. This principle needs to be
applied in service matters more emphatically as the service jurisprudence evolved by this Court from time to
time postulates that all similarly situated persons should be treated similarly. Therefore, the normal rule would
be that merely because other similarly situated persons did not approach the Court earlier, they are not to be
treated differently.

(2) However, this principle is subject to well recognized exceptions in the form of laches and delays as well as
acquiescence. Those persons who did not challenge the wrongful action in their cases and acquiesced into the
same and woke up after long delay only because of the reason that their counterparts who had approached the
Court earlier in time succeeded in their efforts, then such employees cannot claim that the benefit of the
judgment rendered in the case of similarly situated persons be extended to them. They would be treated as
fence-sitters and laches and delays, and/or the acquiescence, would be a valid ground to dismiss their claim.

(3) However, this exception may not apply in those cases where the judgment pronounced by the Court was
judgment in rem with intention to give benefit to all similarly situated persons, whether they approached the
Court or not. With such a pronouncement the obligation is cast upon the authorities to itself extend the benefit
thereof to all similarly situated person. Such a situation can occur when the subject matter of the decision
touches upon the policy matters, like scheme of regularization and the like (see K.C. Sharma & Ors. v. Union
of India (supra). On the other hand, if the judgment of the Court was in personam holding that benefit of the
said judgment shall accrue to the parties before the Court and such an intention is stated expressly in the
judgment or it can be impliedly found out from the tenor and language of the judgment, those who want to get
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the benefit of the said judgment extended to them shall have to satisfy that their petition does not suffer from
either laches and delays or acquiescence.”

19. In view of the discussions made herein above, it is held that the workman herein, Shri Zile Singh is entitled to
the pay scale of Garden Chaudhary with effect from 01.11.1999 and as a corollary, management is liable pay the
difference of wages of mali vis-a-vis Garden Chaudhary from the date when the workman herein was performing duties
and functions of Garden Chaudhary. An award is accordingly passed. Let this award be sent to the appropriate
Government, as required under Section 17 of the Industrial Disputes Act, 1947, for publication.

Dated : May 9, 2018
A. C. DOGRA, Presiding Officer

7 faoett, 28 W, 2018
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New Delhi, the 28th May, 2018

S.0. 884.—In exercise of the powers conferred by Sub-Section (3) of Section 1 of the Employees State
Insurance Act, 1948 (34 of 1948) the Central Government hereby appoints the dates on which the areas were already
notified for implementation as the date on which the provisions of Chapter IV (except Section 44 and 45 which have
already been brought into force) and Chapter-V and VI (except Sub-Section (1) of Section 76 and Section 77,78,79 and
81 which have already been brought into force) of the said Act shall come into force in the following areas in the State
of Telangana namely:-

SL Districts Areas/Districts Notification Section1(3) | Section 1(5)
No. Date Date
1. Hyaderabad/ Muncipal limits of the Corporation |S.R.O. 938 D.T.23/4/55 1/5/55 30/3/1975
Secunderabad of Hyderabad and Secunderabad in Gazette of India 1955.
Cantonment Extraordinary PT. Section
-3, Page 781

Revenue villages of Kupatpally
Fathenagar, Bholkhom Guda, in
the Hyderabad West Talugq.

1) All the Village of Hyderabad S.0 1067 dt. 20.3.1967 26/3/1967 30/3/1975
Urban taluq including malkajgiri | Gazette of India 1967
and Moulai part-II Section-3, page
1187

2)The Revenue villages of
Moosapet, Balanagar, Lingampalli
and Alwal in Hyderabad West
Talug.

3) The Revenue village of
Saroornagar, Uppal, Ramanthapur
and Nacharam of Hyderabad East
Talug.

4) The Revenue village of
Qutubullahpoor Mallapuram of

Medchal Talug.
The areas within the Revenue Govt. of India 03/5/1981 16/5/1990
village of Kanchanbagh, Notification No. S-

Chintalkunta, Karmanghat and 3013/11/81-HI dated
Mansoorabad in Ranga Reddy 2/5/1981

District.
2 Ranga Reddy Entire area of Rranga Reddy S.0 No. 1053 issued vide | 01/06/16
district no. S--38013/21/2016-
SS.1, Dated 18/05/2016
published in Gazette of
India dated 18.5.2016
3 Medak, Entire area of Medak, S.0No. 1213 issued vide | 01/7/2016
Mahabubnagar, |Mahabubnagar, Nizamabad, no. S-38013/25/2016-SS-
Nizamabad, Adilabad, Khammam districts I dated 01/07/2016,
Adilabad, published in Gazette of
Khammam India dated 18.6.2016
4 Nalgonda, Entire area of Nalgonda, S.o0. no. 1617 issued vide | 01/8/2016

Warangal, Warangal, Karimnagar districts No. S-38013/33/2016-SS-
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Karimnagar I dated 26/07/2016,
published in Gazette of
India dated 06.8.2016

The provisions stand extended in the following 31 districts reorganized from earlier ten fully notified districts,
from the dates in which their respective areas were already notified:-

Sr. No. Name of Districts Sr. No. Name of Districts

1. Ranga Reddy 17. Nalgonda

2. Adilabad 18. Nirmal

3. Bhadradri 19. Nizamabad

4. Jagitial 20. Peddapalli

5. Jangaon 21. Rajanna

6. Jogulamba 22. Sangareddy

1. Kamareddy 23. Siddipet

8. Karimnagar 24. Suryapet

9. Khammam 25. Vikarabad

10. Komram Bheem 26. Wanaparthy
11. Mahabubabad 27. Warangal(Rural)
12. Mahabubnagar 28. Warangal(Urban)
13. Mancherial 29. Yadadri

14. Medak 30. Jayashankar
15. Medchal 31. Hyderabad

16. Nagarkurnool

[No. S-38013/14/2017-SS.1]
S. K. SINGH, Under Secy.
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