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(Other than the Ministry of Defence)

F1f, i faraa T da9 J=Aey
(1FF s wfrgror fram)
% feeett, 11 fAaww, 2019

FAT. 1735.—Fvg GvHTY UdagrT faeedt f&aora qfer wumoar sfarfaem, 1946 (1946 =1 srfafaaw
HEAT 25) T GRT 6 F AT q(oq g7 5 6 ITTT (1) FRT F&9 ARAT FT TIRT Fd g0 T T
TeanTe, g o, it srfeg=er . 12/1(2)/2017-v=(Hdtens) (vadius), faais 6 9, 2019 & areaw &
gTed "gAtd & Aiorqe fowe e (uwduw) § Ofw afafmarst & "9y & ardaear i g
420/403/409/120-1/34 wa gemar famer sfaffam 6 g 13()(F) F wefi= aadkar gfom g *
HIHAT THATET .3(08)2017 F | HHTHIIT TF6IA Tord AT § 973, 5igar =l &mr 420/406/120-
$/409/34 ta v. 7. srfafam, 1988 #t grer 13(2) * wefiv a7 UHATAT |, 244(9)2017 | WIHA T

AT FA & forg faeeft fasry qier womaaT & gaeat & el @i et w e a6aeq /i
TSI H FHIAT 2

[®T. &. 228/24/2017-U=TT-11]
. Y. . By, e at=ua

4766 G1/2019 (6897)



6898 THE GAZETTE OF INDIA : SEPTEMBER 28, 2019/ASVINA 6, 1941 [PART II—SEC. 3(ii)]

MINISTRY OF PERSONNEL, PUBLIC GRIEVANCES AND PENSIONS
(Department of Personnel and Training)
New Delhi, the 11th September, 2019

S.0. 1735.—1In exercise of the powers conferred by sub section (1) of Section 5 read with Section 6 of the Delhi
Special Police Establishment Act, 1946 (Act No. 25 of 1946), the Central Government with the consent of State
Government of Manipur, Home Department issued vide Notification No.12/1(2)/2017-H(CBI)(MDS) dated the 6n May,
2019, hereby extends the powers and jurisdiction of the members of the Delhi Special Police Establishment in the whole
of the State of Manipur for carrying out investigation into case under FIR No.244(9)2017 U/s 420/406/120-B/409/34 IPC
& 13(2) P.C Act, 1988 of Imphal Police Station amalgamated with case FIR No. 3(08)2017 of Vigilance Police Station
U/s 420/403/409/120-B/34 TPC & 13(i)(c) P.C Act in connection with financial irregularities in Manipur Development
Society (MDS).

[F. No. 228/24/2017-AVD-II]
S. P. R. TRIPATHI, Under Secy.

7% f&=elt, 11 fawaw, 2019

FT.3. 1736.—Fv TLHTE, Taoett feorery qier womoar afafa=w, 1946 (1946 F1 sfefaaw dear 25)
FT GTT 3 T Y& TRl T TN F2d gU 39 aerel &f, g @7 faeett e e =2 & aaet
FIRT Aeatuq o S &, gagrar faffese w2, qma: -
(F) oW Feert & &t grar (=i e 7) afgfeaw 2000 (Uit Afafaaw-2000)|

(@) ITAFT AITT F qIG § T TAE 2 TATHT, TELUTSAT A ST TAT Igl AT & v TT4]
T Ferage § o o A foret srer srawTer AT sraeTe B |

[FT. &. 228/21/2019-THTE1-11]
LA A E E I CIAC R I

New Delhi, the 11™ September, 2019

S.0. 1736.—In exercise of the powers conferred by Section 3 of the Delhi Special Police Establishment Act,
1946 (Act No. 25 of 1946), the Central Government hereby specifies the offence which are also to be investigated by
members of the Delhi Special Police Establishment namely:-

(a) Assam Protection of Interests of Depositors (in Financial Establishments) Act-2000 (APID Act-2000).

(b) Attempts, abetments, and conspiracies in relation to or in connection with above mentioned offences and any
other offence or offences committed in course of the same transaction or arising out of the same facts.

[F. No. 228/21/2019- AVD-II)]
S.P.R. TRIPATHI, Under Secy.

7% fa=eft, 20 frawaw, 2019

FTAT, 1737.—Fv5 G Uqagrar faeedt f&aore e womoar sfarfaem, 1946 (1946 =1 srfafaaw
HEAT 25) T T2 6 F A7 T15d GTT 5 %1 ST (1) FIT & ARRAT HT TINT FLd g0 BT 57 T80T,
Tg fawmr £ sfergzmT &, 16.21(2)-H<1/2012(H1-1)/2947 2115 04.11.2017 F ATEAW F WTeq TgAT &
TRE e O 319, qaqd 39, THarEEr sReder ue o+ & g7 2008 & 2012 it srafer % e fawm ud
arag 9T # Aiveasw ud geauw & 7T # avdt T2 aatiaarst va ey F w6, wiee f g9,
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Feah FrtFeadt % Aarew ua fMgieat senfs & 6 72 sfeafEaarst § awd § |5far §7 g 409,
420, 120 &t Tar ger=r e sfafRaw, 1988 #it ey 13(1)(S) F dga fSrataar gfe o amwer
TEAT 2015 SMTUA046 faAi® 09.12.2015 Far Soraeht Hfensst Broer grer = i o <@t g, & gefa
STILTEN % STFelTIUT/3AT T v e o (o7 T STAFT STOrell & waer § 3 0 gosramat, oot «iT
TSI TAT I FeFag § o T STram Iegl It | Iede ATERIeh Toheft 317 STaerer/sTaere T steaoor

F2d & o e gry g arft =t % fBeg srawtes sftwase 3o & oo Rl Bow gfem st &
TEEAT 0T QTIRAT AT SAATIEHIL AT (e aoed BHEr g | F:3dl g |

[T, &. 228/58/2017-U==1-11]
T, 91, o, B, saw At

New Delhi, the 20" September, 2019

S.0. 1737.—1In exercise of the powers conferred by sub section (1) of Section 5 read with Section 6 of the Delhi
Special Police Establishment Act, 1946 (Act No. 25 of 1946), the Central Government with the consent of State
Government of Tripura, Home Department issued vide Notification No.F.21(2)-PD/2012 (P-1)/2947 dated 04.12.2017
hereby extends the powers and jurisdiction of the members of Delhi Special Police Establishment in whole of the State
of Tripura for investigation/further investigation of the offences relating to Jirania PS Case No.2015JRN046 dated
09.12.2015 u/s 409, 420, 120-B IPC and section 13(1)(d) of P.C Act, 1988 against Professor P.K Bose, Ex-Director, NIT
Agartala & others being investigated by CID Tripura regarding irregularities and embezzlement of funds in purchase of
Software & Hardware in Electrical and Allied Department, purchase of furniture, in execution of network connectivity
and in appointments etc., during the year 2008 to 2012 and any other offence/offences, attempt, abetments & conspiracy
in relation to or in connection with the above mentioned offences and any other offence/offences committed in course of
the same transaction arising out of the same facts and simultaneously launching of criminal prosecution against the guilty
persons.

[F. No. 228/58/2017-AVD-II]
S.P.R. TRIPATHI, Under Secy.

7% fa=eft, 20 frawaw, 2019

FLA. 1738 —H% TLHIL, TAEENRT faodl (9T qora SITIAT AfI=aw, 1946 (1946 Fir srfaaas
TEAT 25) T 9T 3 T YaT ARRAT &1 TN 7d gu fAeforted srownet #r faeedt fordrw qiers w2 g
sit= &g fafRfde #t g, 9ma:-

(F) F Tgd aeAT AIqY
1) o (Ferre) siferfeee, 2017 (2018 =1 srtafeaw 7.1)
2) YT (Feme) srfataam, 2019 (2019 =T srfarfaay |, 22)

(@) T AULTY U IHT GG | R0 T rorar Ieel et o Ioue oY e sroewer AT srawrent
# o T ST, TR, 3T S|

[®T. . 228/24/2019-U=TT-11]

e, . e, BTt sEw At
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New Delhi, the 20" September, 2019

S.0. 1738.—In exercise of the powers conferred by Section 3 of the Delhi Special Police Establishment Act,
1946 (Act No. 25 of 1946), the Central Government hereby specifies the following offences to be investigated by
members of the Delhi Special Police Establishment namely:-

(a) Offences punishable under : -
1. The Companies (Amendment) Act, 2017 (Act No.1 of 2018).
2. The Companies (Amendment) Act , 2019 (Act No.22 of 2019).

(b) Attempts, abetments, and conspiracies in relation to or in connection with the above mentioned offences
and any other offence or offences committed in the course of the same transaction or arising out of the
same facts.

[F. No. 228/24/2019-AVD-II]
S.P.R. TRIPATHI, Under Secy.

7% faeett, 23 fawaw, 2019

1.3, 1739.—Fvs T Uaagrr faedt faora qierm st sferfa=m, 1946 (1946 =1 srfafaaw

HEAT 25) &1 g7 6 F AT Io6d g7 5 A ITLTT (1) FIRT & ATHRAT HT TINT F2d g0 TAREIT FHAledm
TS ALHTE, g e, $iF sraer dear v=st 48 it 2016, svers faAi® 06/09/2019, F ATAHW | qTe
A & 4TEaTs 9 Ed o ATHT, aTe, FAleh § Wi 3 digar it &7 302 F Igd a9t oTIre
T, 135/2016 | 3T % SAFATU FIA F o0 TIT THH T¥ag TAT ITUTH AU F T8 UF a7 U §
Srfereh STuRTel Ud IHE qvag Sarel § R U AT, gRiemet o wS aur It degag § fhw wuw ar
Srel qAT F I Toreft o7 STUTe AT STITET T STT= el o (o0 faoett e qier w&omu=r & J&edy &
ot ST SATTERTY 7 fawa ™ Toed Fdted T | HLdl ¢ |

[T, . 228/25/2019-U=TET1-11]
. .. Bt e 9=

New Delhi, the 23™ September, 2019

S.0. 1739.—In exercise of the powers conferred by sub-section (1) of Section 5 read with Section 6 of the
Delhi Special Police Establishment Act, 1946 (Act No. 25 of 1946), the Central Government with the consent of State
Government of Karnataka Home Department, Order No.HD 48 PCB 2016, BENGALURU, dated 06.09.2019 hereby
extends the powers and jurisdiction of the members of the Delhi Special Police Establishment in whole State of
Karnataka for further investigation of Crime No.135/2016 u/s 302 of Indian Penal Code lodged in Dharwad Sub-Urban
Police Station, Dharwad, Karnataka and attempts, abetments and conspiracies in relation to or in connection with one or
more of the offences mentioned above and any other offence (s) committed in the course of the same transaction or

arising out of the same facts.
[F. No. 228/25/2019-AVD-II]
S.P.R. TRIPATHI, Under Secy.
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Yeiferaw 3R T fas i s
T2 fewett, 19 foawaT, 2019

F. M. 1740 —F21 TLHTE, Weiferad o @it qreaeres ( Gff & ST % ATeR 6 oroie)
Aferf==m, 1962 (1962 FT 50) T 9RT 2 F TUL (F) % ATHLT | AT US[OIAT T YTHidH I HATAT,
AT OYEHIT & F. o, 2342 famis 29 e 2017 it sfe@=ar & "o § 39 sfaf=aw F ofefie
gham s % wsage & ftav RRegeam dertorm s fafies & qar faeedt arsueres, ageas
ferfiwae aTEaaTed, THAHET JEgTIE ITEUAEA Y YETl FEE qIEIdEd aRAsEr & o geaw
ATFIET % FTAT 1 Mg we & forw oft o+t o, agEhiere, agTeTe, gaTuT ahe T ITeET wedr
AR EEI RS SR TSI IV

[T, &, #17-11025(15)/5/2019-3032-1/-30377]
. H1HT FHTE, sraw gt

MINISTRY OF PETROLEUM AND NATURAL GAS
New Delhi, the 19" September, 2019

S. 0. 1740.—1In pursuance of clause (a) of section 2 of the Petroleum Minerals Pipelines (Acquisition of Right
of User in Land) Act, 1962 (50 of 1962) and in modification of Notification of the Government of India in Ministry of
Petroleum and Natural Gas S.0. No. 2342 dated the 29" September, 2017, the Central Government hereby authorizes
Shri Bansi Lal, Tehsildar, Bahadurgarh, Government of Haryana to perform the functions of Competent Authority for
HPCL’s Mundra Delhi Pipeline, Bahadurgarh Tikrikalan Pipeline, Ramanmandi Bahadurgarh Pipeline and Rewari
Kanpur Pipeline under the said Act, within the territory of Haryana State. The Notification is applicable from the date of
this notification.

[F. No. R-11025(15)/5/2019-OR-1/E-30377]
P. SOMA KUMAR, Under Secy.

79 R AR FATI
73 foeeh, 19 Ryawx, 2019

PI. AL 1741 —30fe fIare A=, 1947 (1947 BT 14) B ORI 17 & JFERU § D WIR
TISIUHHl §6 & Ududd & Heg RNl iR SHe dHeRi & 4| ogdy d ffdw ofieife faae 4 o<
WRER AefS AREHRT 7. 1, 78 fAeehl & vare  (FeH F&1 (98 /2013) BT GHIRG Bl &, Sl Dl ARHR
Bl 19.09.2019 PI YT FIIT oI |

[¥. Td—12012 /30 /2013—3MERMR (§1—1)]
4l v, fawe, sreR Aiea
MINISTRY OF LABOUR AND EMPLOYMENT
New Delhi, the 19" September, 2019

S.0. 1741.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 98/2013) of the Cent.Govt.Indus.Tribunal-cum-Labour Court No. 1,
New Delhi as shown in the Annexure, in the industrial dispute between the management of HDFC Bank Ltd. and their
workmen, received by the Central Government on 19.09.2019.

[No. L-12012/30/2013—- IR(B-1)]
B. S. BISHT, Under Secy.
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ANNEXURE

BEFORE PRESIDING OFFICER: CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR
COURT No. 1, NEW DELHI
ID No. 98/2013

Shri Piyush Kumar Sharma,

RZ-19/B/5, Gali No.4,

Main Sagarpur,

Delhi 110 046. ...Workman
Versus

(i)  The General Manager,
HDFC Bank Ltd,.
HDFC Bank House, 2" Floor,
Senapati Bapat Marg,
Lower Parel,
Mumbai — 400 013

(ii)) The General Manager,
10166-67, Ground Floor,
Gurudware Wali Road,
Karol Bagh,
New Delhi 110 015 ..Management

AWARD

This award shall decide a reference under clause (d) of sub-section (1) and sub section (2A) of Section 10 of the
Industrial Disputes Act, 1947(in short the Act) as received from the Central Government, Ministry of Labour and
Employment for adjudication vide letter No.L-12012/30/2013-IR(B-I) dated 04.06.2013 for adjudication of an industrial
dispute, terms of which are as under:-

‘Whether the action of the management of M/s HDFC Bank Ltd. in termination of the services of Shri Piyush
Kumar Sharma is legal & justified? If not, what relief the workman is entitled to?’

2. Claim statement was filed by the claimant/workman Shri Piyush Kumar Sharma, with the averments that he was
appointed by HDFC Bank Ltd., the management, after conduct of interview and was put on trial with effect from
02.01.2011. His performance was found excellent and hence was appointed as ‘Clerk’ where the workman was
performing duties of opening new accounts on temporary basis at Adarsh Nagar branch of the management. Taking into
account his excellent performance, the workman was regularized on 02.05.2011 at a monthly salary of Rs.10000.00.
However, no appointment letter was issued despite repeated requests. The workman worked to the entire satisfaction of
his superiors. During his entire service period, the workman applied for leave from 02.11.2011 to 12.11.2011 for visiting
his hometown but the same was not sanctioned. The salary for May, June and July 2011 was paid in the month of
August 2011 but he was short paid by 11 days. He was later on transferred to Karol Bagh branch of the management to
manage the new account opening branch. The workman approached the Bombay office of the management for issuance
of an appointment letter, which annoyed the management at Delhi office and they resorted to harass the workman by not
allowing him sign in the attendance register. Thereafter from the month of October 2011 to January 2012, i.e. till his
illegal termination, the management manipulated/marked his absence in the attendance register. The workman was
allowed to sign in the register only for a few days. The claimant has further pleaded that he has not been paid wages for
the period October 2011 to January, 2012, bonus etc. The workman approached the Conciliation Officer in January 2012
for redresssal of his grievance. However, the management preferred to illegally terminate the services of the workman
vide letter dated 05.01.2012 without issuance of show cause notice/charge sheet or holding an enquiry. The management
also failed to give one months’ notice or pay in lieu thereof in complete violation of section 25-F of the Act. Finally, it
has been prayed that the claimant may be reinstated in service with full back wages and all consequential benefits.

3. Written statement was filed on behalf of management No.1 taking various preliminary objections, i.e. the claim
has been filed with malafide intention with a view to put undue pressure on the management to succumb to his illegal
demand, the claim not being not being an industrial dispute as defined under Section 2 of the Act as he is governed by
personal contract and also the fact that the present dispute is related to two individual parties. The workman also does not
fall within the definition of ‘workman’ as defined under the Act. Further as per the Fixed Term Contract dated
02.05.2011, management reserves its right to terminate the services of the workman without giving any compensation or
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notice. However, workman was given numerous opportunities to improve his performance, which he failed. The
workman proceeded on leave without prior intimation to his senior officers/ getting the same sanctioned from his
supervisors. There were various disciplinary issues against the claimant, i.e. he was never punctual, Daily sales report
was not completed on time, never reported to his immediate superiors though he was present in the office, he failed to
achieve the targets assigned to him, never assigned or his duties or gave charge to any other manager before proceeding
on leave etc. Under the Fixed Term Contract, the management had powers to terminate services of the workman on
grounds of failure to achieve the prescribed targets set by the management or if there is breach of contract by giving one
months notice. On merits, management and refuted the other averments contained in the statement of claim. Finally, it
has been prayed that the claim may be dismissed as it is devoid of merits.

4. Based on the pleadings of the parties, this Tribunal vide order dated 11.01.2017, framed the following issues and
the case was then listed for evidence of the claimant union:

(i)  Whether the claimant is a workman with the meaning of section 2(s) of the Industrial Disputes Act, 19477
(i1) In terms of reference.

5. Claimant, in order to prove his case examined himself as WW 1, whose affidavit is Ex.- WW1/A and he relied on
documents Ex. WW1/1 to Ex.- WW1/8. On the other hand, the Management, in order to rebut the case of the claimant
examined Shri Anurag Dixit, Assistant Vice President as MW1, whose affidavit is ExMW1/A and he relied on
documents Ex.MW1/1 to Ex.MW1/9. No other witness was examined by either of the parties.

6. Shri Jitesh Pandey, authorized representative, advanced arguments on behalf of the claimant. Ms.Romila Joshi,
authorized representative advanced arguments on behalf of the management. I have gone through the records and my
findings on above issues are as follows.

Issue No.1

7. So far as the question as to whether workman herein falls within the definition of “workman” as provided under
section 2(s) of the Act is concerned, no specific arguments were advanced on behalf of the management. There is no
evidence on record to show that the workman was performing duties of supervisory or managerial in nature. It is well
settled that in order to find out as to whether a person was performing the work of supervisory or managerial in nature,
the dominant purpose of the employment of the person concerned should be taken into consideration and certain
additional duties performed by him should be ignored while determining the status and character of the person. Since the
objection regarding the status of the workman being employed in supervisory capacity has been taken by the
management, as such the onus to prove this fact is upon the management. It was imperative for the management to
adduce cogent evidence to prove the specific nature of duty regarding supervisory or managerial work of the workman.
In order to find out whether the workman herein falls within the definition of workman as defined in section 2(s) of the
Act. It would be expedient to have a glance on definition of the term ‘workman’, contained in section 2(s) of the Act.
For sake of convenience, definition of term ‘workman’ is reproduced thus:

“2(s) Workman means any person (including an apprentice) employed in any industry to do any manual, unskilled,
technical, operational, clerical or supervisory work for hire or reward, whether the terms of employment be express or
implied, and for the purpose of any proceeding under this Act in relation to an industrial dispute includes any such person
who has been dismissed, discharged or retrenched in connection with, or as a consequence of that dispute, or whose
dismissal, discharge or retrenchment has led to that dispute, but does not include any such person-

(i)  Who is subject to the Air Force Act, 1950 (45 of 1950), or the Army Act 1950(46 of 1950) or the Navy Act,
1957 (62 of 1957), or

(ii)) Who is employed in the police service or as an officer or other employee of a prison , or
(iii) Who is, employed mainly in a managerial or administrative capacity, or

(iv) Who, being employed in a supervisory capacity, draws wages exceeding one thousand six hundred rupees per
mensem or exercises, either by the nature of the duties attached to the office or by reason of the powers
vested in him, functions mainly of a managerial nature”.

8. The first part of the definition gives statutory meaning of the term ‘workman’. This part of the definition
determines a workman by reference to a person (including an apprentice) employed in an “industry” to do any manual,
unskilled, skilled, technical, operational, clerical or supervisory work for hire or reward. This part determines what a
“workman” means. The second part is designed to include something more in what the term primarily denotes. By this
part of the definition, person (i) who have been dismissed, discharged or retrenched in connection with an industrial
dispute, or (ii) whose dismissal, discharge or retrenchment has lead to an industrial dispute, for the purpose of any
proceeding under the Act in relation to such industrial dispute, have been included in the definition of “workman”. This
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part gives extended connotation to the expression ‘“workman”. The third part specifically excluded the categories of
persons specified in clauses (i) to (iv) of this sub section. The third part connotes that even if a person satisfies the
requirements of any of the first two parts but if he falls in any of the four categories in the third part, he shall be excluded
from the definition of ‘workman’. Not only the persons who are actually employed in an industry but also those who
have been discharged, dismissed or retrenched in connection with or as a consequence of an industrial dispute, and whose
dismissal, discharge or retrenchment has lead to that dispute, would fall within the ambit of the definition. In other
words, the second category of persons included in the definition would fall in the ambit of the definition, only for the
purpose of any proceedings under the Act in relation to an industrial dispute and for no other purposes. Therefore, date
of reference is relevant and in case a person falls within the definition of workman on that day, the Tribunal would be
vested with jurisdiction to entertain it and the jurisdiction would not cease merely because subsequently the workman
ceases to be workman.

10. For an employee in an industry to be a “workman” under this definition, it is manifest hat he must be employed
to do skilled or unskilled manual work, supervisory work, technical work or clerical work. If the work done by an
employee is not of such a nature, he would not be a workman. The specification of the four types of work obviously is
intended to law down that an employee is to become a workman only if he is employed to do work of one of those types,
while there may be employees who, not doing any such work, would be out of the scope of the word ‘workman’, without
having resort to the exceptions. It cannot be held that every employee of an industry was to be a workman except those
mentioned in the four exceptions as in the case these four classifications need not have been mentioned in the definition
and a workman could have been defined as a person employed in an industry except in cases where he was covered by
one of the exceptions.

11. In cases where an employee is employed to do purely skilled or unskilled manual work, or supervisory work or
technical work or clerical work there would be no difficulty in holding him to be a workman under the appropriate
classification. Frequently, however, an employee is required to do more than one kind of work. In such cases, it would
be necessary to determine under which classification he will fall for the purpose of finding out whether he does not go
out of the definition of ‘workman’ under the exceptions. The principle is now well settled that, for this purpose, a
workman must be held to be employed to do that work which is the main work he is required to do even though he may
incidentally doing other type of work.

12. In view of the legal position discussed above, it cannot be held that the workman herein does not fall within the
ambit and scope of the definition of ‘workman’ as defined under Section 2(s) of the Act. Hence the issue is decided
accordingly against the Management.

Issue No. 2 :-

13. From the pleadings of the parties, it is manifest that the workman/claimant joined the services as a clerk with
the Management on 02.01.2011 and his services were regularized as contract sales executive on 02.05.2011 vide order
(Fixed Term contract) Ex MW1/3. The said contract/agreement though does not bear the signatures of the workman was
effective for two years. It was specifically provided in the said contract Ex.MW1/3 under clause 12 that the contract
may be terminated by either party giving to the other not less than one month’s and not more than thirty day’s
prior written notice to that effect expiring at any time after the commencement of workman’s service or by the
Bank paying him one month’s basic salary in lieu of notice. Testimony of the claimant/workman that he was not
served with any kind of notice as required under Section 25-F of the Act before termination of his services on
28/12/2011, has gone unchallenged. It is the case of the Management that they terminated the services of the claimant as
his performance was poor and memo Ex.MW1/7 was also issued to him. However, there is nothing on record to suggest
that any prior written notice was served by the Management upon the claimant or in lieu thereof one month’s salary was
paid to the claimant/workman by the Management, in terms of the contract ExMW1/3. It is also evident from
termination letter Ex.MW1/9 that in fact no written prior notice of 30 days was served upon the workman, inasmuch it
has been stated in the termination letter that services of the workman Piyush Kumar Sharma were terminated with effect
from close of office hours on 28/12/2011. Though by way of the said letter it was communicated to the
claimant/workman that he will be paid 30 days’ salary in lieu of notice as per clause 12 of the contract letter dated
2/5/2011, however the Management has not led any evidence to show that in fact 30 days’ salary was paid to the
workman at the time of termination of his services. It would not be out of place to mention here that Section 25-F of the
Act also clearly provides that no workman employed in any industry who has been in continuous service for not less
than one year under an employer shall be retrenched by that employer until the workman has been given one month' s
notice in writing indicating the reasons for retrenchment or the workman has been paid in lieu of such notice, wages for
the period of the notice. I may mention that provisions of Section 25-F of the Act which provides for conditions
precedent to retrenchment of workmen, are absolute and inexorable and it reads as under :-

“25-F : Conditions precedent to retrenchment of workmen —
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No workman employed in any industry who has been in continuous service for not less than one year under an
employer shall be retrenched by that employer until —

(a) The workman has been given one month’s notice in writing indicating the reasons for retrenchment and the
period of notice has expired, or the workman has been paid in lieu of such notice, wages for the period of the
notice;

(b) The workman has been paid, at the time of retrenchment, compensation which shall be equivalent to fifteen
days’ average pay for every completed years of continuous service or any part thereof in excess of six
months; and

(¢) Notice in the prescribed manner is served on the appropriate Government or such authority as may be
specified by the appropriate Government by notification in the Official Gazette.”

The above provision makes it clear that the employer is required to give notice to the appropriate Government apart-from
giving one month’s notice in writing or one month’s wages in lieu of the notice and payment of retrenchment
compensation to the concerned workman. There is nothing on record to show that either any notice was issued by the
Management or notice pay/compensation was paid to the workman/claimant prior to his termination. As such, the
Management has violated the provisions of Section 25-F of the Act.

14. There is long line of decisions of Hon’ble Apex Court as well as of various High Courts that provisions of
Section 25-F of the Act are mandatory in nature and termination of the workman from services in derogation of the
provisions of Section 25-F of the Act will render action of the Management to be illegal and void under the law.

15. Since there is no evidence on record that in lieu of notice period, any compensation was paid to the workman,
as such action of the Management in terminating the services of the workman w.e.f. 29/12/2011 is held to be illegal and
void.

16. Now the residual question is whether the claimant/work is entitled to any incidental relief of payment of back
wages and/or reinstatement of service with full back wages. It stands proved on record that claimant was continuously in
the employment of the Management from 2/1/2011 to 28/12/2011. His last drawn wages/salary were to the Rs.10,000/-
per month. Services of the claimant were illegally terminated w.e.f. 29/12/2011. Though the workman/claimant has
prayed for reinstatement into service with full back wages, however he has neither pleaded nor has adduced any evidence
to show that he is not gainfully employed since after his termination. The Hon’ble Apex Court in case “Deepali Gundu
Surwase v. Kranti Junior Adhyapak Mahavidyalaya” reported as (2013) 10 SCC 324 has observed as under :

“The propositions which can be culled out from the aforementioned judgments are :

(i) In cases of wrongful termination of service, reinstatement with continuity of service and back wages is the
normal rule.

(ii)) Ordinarily, an employee or workman whose services are terminated and who is desirous of getting
back wages is required to either plead or at least make a statement before the adjudicating authority
or the Court of first instance that he/she was not gainfully employed or was employed on lesser wages.
If the employer wants to avoid payment of full back wages, then I has to plead and also lead cogent evidence
to prove that the employee/workman wads gainfully employed and was getting wages equal to the wages
he/she wads drawing prior to the termination of service. This is so because it is settled law that the burden of
proof of the existence of a particular fact lies on the person who makes a positive averments about its
existence. It is always easier to prove a positive fact than to prove a negative fact. Therefore, once the
employee shows that he was employed, the onus lies on the employer to specifically plead and prove that the
employee was gainfully employed and was getting the same or substantially similar emoluments.”

17. Since the claimant has neither pleaded nor has adduced any evidence to show that he is not gainfully
employed since after his termination, to my mind he is not entitled for reinstatement into service. Furthermore, latest
trend itself discernable from the various pronouncements made by the Hon’ble Apex Court is that when a person has
been engaged on daily wage basis or for doing temporary kinds of work, in that situation full back wages are not to be
awarded. There are number of factors which are required to be considered by the Tribunal while considering the question
of reinstatement with back wages. It has been held in the case of Hari Nandan Prasad Vs. Food Corporation of India
(2014) 7 Supreme Court cases 190 as under :-

“Relief by way of reinstatement with back wages is not automatic and may be wholly inappropriate in a given
fact situation even though the termination of an employee is in contravention of the prescribed procedure.
Compensation instead of reinstatement has been held to meet the ends of justice. An order of retrenchment
passed in violation of Section 25-F although may be set aside but an award of reinstatement should not,
however, automatically be passed. The award of reinstatement with full back wages in a case where the
workman has completed 240 days of work in a year preceding the date of termination, particularly daily wages
has not been found to be proper by the Supreme Court and instead compensation has been awarded. The
Supreme Court has distinguished between a daily wager who does not hold a post and a permanent employee.
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The reasons for denying the relief of reinstatement in such cases are obvious. It is trite law that when the
termination is found to be illegal, because of non payment of retrenchment compensation and notice pay as
mandatorily required under Section 25-F of the Industrial Disputes Act, even after reinstatement, it is always
open to the management to terminate the services of that employee by paying him the retrenchment
compensation.

18. Having regard to the recent judicial trends and duration of service rendered by the claimant, an amount of
Rs.1,00,000/- (Rupees One Lakh only) appears to be just and reasonable, and the same is payable to the claimant herein
by the Management. In case this compensation amount is not paid within one month from the date of publication of this
Award, then the claimant will be entitled to recover the same alongwith interest @ 6% per annum till realization of the
amount. Award is passed accordingly.

Let copy of this Award be sent for publication as required under Section 17 of the Act.
Date : 2.9.2019
AVTAR CHAND DOGRA, Presiding Officer

% feeel, 19 Rydwr, 2019

BI. A 1742 —3Efew fdarg ARFRM, 1947 (1947 BT 14) BT ORI 17 & AR H B WBR IR
Nd & Ududd @ ddg FEeel 8RR SHe dHeRI & 4k ey d f[fde sieife e § o aweR
JMENfTe ARHRUT, @S & Udle (e &7 31,/2013) BT YHIREG Bl 8, Ol Dal IRGR DI 19.09.2019

DI T GaAT T |

[¥. Td—41012 /66 /2012—3MEMR (§1—1)]
. v, fie, ax afig
New Delhi, the 19" September, 2019

S.0. 1742.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 31/2013) of the Cent.Govt.Indus.Tribunal-cum-Labour Court No. 1,
Lucknow as shown in the Annexure, in the industrial dispute between the management of Northern Railway and their
workmen, received by the Central Government on 19.09.2019.

[No. L-41012/66/2012—- IR(B-1)]
B. S. BISHT, Under Secy.

ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT LUCKNOW
PRESENT : RAKESH KUMAR, PRESIDING OFFICER
L.D. No. 31/2013
Ref. No. L-41012/66/2012-IR(B-I) dated: 11.03.2013

BETWEEN :
Shri Rajendera Kumar S/o Shri Nanhe Lal
Village Harikuver Post. Nighova
District — Lucknow (UP)
AND

1. The Divisional Railway Manager
Northern Railway
DRM, Hajratganj, Lucknow

2. M/s. Shahid Faizan Ahmed and Brothers
654, Begum ka Makbara
Janpad Faizabad.
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AWARD

1. By order No. L-41012/66/2012-IR(B-I) dated: 11.03.2013 the Central Government in the Ministry of Labour,
New Delhi in exercise of powers conferred by clause (d) of sub section (1) and sub section (2A) of Section 10 of the
Industrial Disputes Act, 1947 (14 of 1947) referred this industrial dispute between the Shri Rajendera Kumar
S/o Shri Nanhe Lal, Village Harikuver Post. Nighova, District — Lucknow (UP) and the Divisional Railway Manager,
Northern Railway, DRM, Hajratganj, Lucknow & M/s Shahid Faizan Ahmed and Brothers, 654, Begum ka Makbara,
Janpad Faizabad for adjudication.

1. The reference under adjudication is:

“WHETHER THE ACTION OF THE MANAGEMENT OF NORTHERN RAILWAY, LUCKNOW AND
M/S. SHAHID FAIZAN AHMED & BROTHERS, FAIZABAD IN TERMINATING THE SERVICES OF
SHRI RAJENDERA KUMAR S/O SHRI NANHE LAL W.E.F. 25.04.2009 IS LEGAL AND JUSTIFIED? TO
WHAT RELIEF THE WORKMAN IS ENTITLED?”

2. The case of the workman, in brief, is that he had been appointed through opposite party No. 2 to work for
opposite party No. 1 as Driver Box Porter on 25.04.2006. The workman has stated that the work done by him was
perennial in nature and he worked continuously upto 25.04.2009 for more than 240 days, continuously for more than
120 days, when his services were terminated without any notice pay or retrenchment compensation, in violation to the
provisions of Section 25 F of the Act. He has also submitted that after his termination, new employees have been
recruited in his place, in violation to the provisions of section 25 H of the Act; accordingly, the workman has prayed that
he may be reinstated with back wages and continuity in service.

3. The opposite party No. 01 has disputed the claim of the workman by filing its written statement; wherein it has
mentioned that the workman had never been engaged/appointed by the opposite party No. 01; moreover the railway
management entered into an agreement with the opposite party No. 02 for executing the day to day casual work at
railway stations; and accordingly, the railway administration is not liable for any claim made by the workman as the
railway administration neither engaged the workman nor did it terminate him; and also that it did not make any violation
of any labour law or engaged in any kind of unfair labour practice; hence it has been prayed by the opposite party No. 1
that the claim of the workman be rejected without any relief to him being devoid of merit.

4. The opposite party No. 2 did not file any written statement in spite of repeated notices.

5. The workman has filed its rejoinder wherein he has denied the counter allegations of the opposite parties
reiterating the averments already made in the statement of claim.

6. After filing of rejoinder, the workman abstained himself from the proceedings w.e.f. 14.06.2016 and neither
filed any list of documents in support of its pleadings; nor corroborated the same though oral evidence; accordingly, in
rebuttal the management also preferred not to file any evidence; resultantly, the case was fixed for arguments.

7. The authorized representative of the management of OP No. 1 argued his case; whereas none trued up from
either the workman or the OP No.2.

8. Heard the authorized representatives of the OP No. 1 only, Sri U.K. Bajpai and perused entire material available
on record.
9. In M/s. Uptron Powertronics Employees’ Union, Ghaziabad through its Secretary vs. Presiding Olfficer, Labour

Court (II), Ghaziabad & others 2008 (118) FLR 1164, Hon’ble High Court relied upon the law settled by the Apex Court
in Sanker Chakravarti vs. Britannia Biscuit Co. Ltd. 1979 (39) FLR 70 (SC), V.K. Raj Industries v. Labour Court and
others 1979 (39) FLR 70 (SC), Airtech Private Limited v. State of U.P. and others 1984 (49) FLR 38 and (Alld.)
Meritech India Ltd. v. State of U.P. and others 1996 (74) FLR 2004; wherein it was observed by the Apex Court:

“that in absence of any evidence led by or on behalf of the workman the reference is bound to be answered by
the Court against the workman. In such a situation it is not necessary for the employers to lead any evidence
at all. The obligation to lead evidence to establish an allegation made by a party is on the party making the
allegation. The test would be, who would fail if no evidence is led.”

10. In the present case the workman failed to prove his case as he neither filed any documentary or oral evidence in
support of his pleadings; nor did he turn up for his cross-examination. Mere pleadings are no substitute for proof. It was
obligatory on the part of workman union to come forward with the case that his services have illegally been terminated
by the opposite parties in utter violation of the statutory provisions. There is no reliable material for recording findings
that the alleged injustice was done to the workman or the action of the management of opposite parties in terminating his
services was either illegal or unjustified.
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11. Accordingly, the reference under adjudication is adjudicated against the workman; and as such, I come to the
conclusion that the workman is not entitled to any of the relief(s) claimed.

12. Award as above.

LUCKNOW
9th August, 2019.
RAKESH KUMAR, Presiding Officer

% feeel, 19 Rydwr, 2019

PI. A1 1743 —3iEe faare A, [1947 1947 FT 14] BT ORI 17 S JATART H Bl ARHR e
fferR 9V 96 @ Ududa @ dag MANel 8k S9d dHeRI & dk ordy d fAfdw sienfie fdae #
AENfTd JARVHRIT  UedT B UdAe [FeW GRAT AMS.SL AT W1 02 ( C ) of 2015] DI YBIRG Bl ®, S
DU AIBR Bl 19.09.2019 PT YTG 37T T |

[¥. Td—12025 /01 /2019—3MERMR (§1—1)]
). . e, eeR afa
New Delhi, the 19" September, 2019

S.0. 1743.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award [ID Case No. 02 ( C) of 2015] of the Indus.Tribunal-cum-Labour Court Patna
as shown in the Annexure, in the industrial dispute between the management of Madhya Bihar Gramin Bank and their
workmen, received by the Central Government on 19.09.2019.

[No. L-12025/01/2019- IR(B-1)]
B. S. BISHT, Under Secy.
ANNEXURE
BEFORE THE PRESIDING OFFICER, INDUSTRIAL TRIBUNAL, PATNA
LD. Case No. 02 (C) of 2015

Between the management of Chairman, Madhya Bihar Gramin Bank, H.O- Meena Plaza, South Museum Road,
Patna-800001 And Their workman Sri Gopal Kant Singh, S/O- Late Lakhan Singh, Vill.- Parbaldih, P.O- Kariadpur,
P.S- Fatehpur, Dist.- Gaya-824232.

For the management : Sri Rabi Kant Prasad Srivastava, Senior Manager.
Sri Santosh Sharan Thakur, Asst. Manager.
For the workman : Sri B. Prasad, President, President Bihar Provincial Gramin Bank Employees Association.

Present : Vishweshwar Nath Mishra, Presiding Officer,
Industrial Tribunal, Patna.

AWARD
Patna, dt. 16™ August, 2019

1. The present case has been filed u/s 2A ( 1 & 2 ) of the Industrial Dispute ( Amendment ) Act, 2010 by the aforesaid
workman who seeks relief of setting aside the order dated-29.09.2014 passed by the Ld Disciplinary Authority &
confirmed by the Ld. Appellate Authority vide order dated-22.11.2014, reinstatement in the services of the Bank with all
consequential benefits and payment of cost of Rs. 20000/- for contesting the dispute.

2. Matter was raised by the workman before the Assistant Labour Commissioner ( Central ), Ministry of Labour, Maurya
Lok Complex, 2™ Floor, Block ‘A’ Dak Bunglow Road, Patna-1 vide application dated- 17.12.2014 which was received
by the office on 18.12.2014 ( for short A.L.C ( C ), who a issued notice vide File No.- 1/02/2015 dated- 6 / 7th January,
2015 to the concerned parties.

3. The Assistant Labour Commissioner ( C ) Patna held conciliation proceedings and tried his level best to settle
the dispute but due to the non-conciliatory attitude of the management, the conciliation proceedings ended in failure.
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4. After filing the dispsute, a period of 45 days elapsed and accordingly, as per the provisions of Section 2A (1 &
2) of the Industrial Dispute ( Amendment ) Act, 2010, an application was filed before this Tribunal.

5. Both parties appeared before this tribunal and management filed written statement.

6. In the instant case a petition has been filed on behalf of the management on 06.03.2018 stating therein that in

view of the recent judgement of the Hon’ble Patna High Court passed in C.W.J.C No.- 2053 of 2016 on 22.11.2017 and
confirmed in L.P.A No.- 1822 of 2017 on 17.05.2018 the present I.D. Case is not maintainable and hence the same
should be rejected.

7. A petition has also been filed on behalf of the workman on 19.06.2019 praying theirin to withdraw the instant
I.D.Case in view of the judgement of the Hon’ble Patna High Court and the workman himself want to withdraw the
I.D.Case.

8. Heard both the parties.

9. Accordingly, In view of the petition dt-19.06.2019 filed by the workman, the instant [.D.Case is hereby
dispossed of as withdrawan and also being not maintainable in view of the aforesaid judgement of the Hon’ble Patna
High Court. This award is effected after gazette notification / publication of award.

Accordingly, this is my award.

16.08.2019
VISHWESHWAR NATH MISHRA, Presiding Officer

73 foeeh, 19 Ryawx, 2019

PI. 3174430 faare AT, 1947 (1947 BT 14) B GRT 17 & JATART H B4R WHR U §
XTI ® Uydudd b Hag FANdl R [9d HHGRI b 49 ey H Ffde ofeifie fdae § ay WeR
JMeENfiie oferpRer, H. 1 gFEIe @ UdAle (W H®AT 119,/2000) BT TR BRI B, ST Hald ARER Bl
19.09.2019 T YT F3AT T |

[¥. TA—41012 /260 / 1999—3TMSMR (f1—1)]
1. 7. fawxe, srax wAfa

New Delhi, the 19" September, 2019

S.0. 1744.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 119/2000) of the Cent.Govt.Indus.Tribunal-cum-Labour Court No. 1,
Dhanbad as shown in the Annexure, in the industrial dispute between the management of S.E. Railway and their
workmen, received by the Central Government on 19.09.2019.

[No. L-41012/260/1999- IR(B-1)]
B. S. BISHT, Under Secy.

ANNEXURE
BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL NO. 1, DHANBAD
In the matter of reference U/S 10 (1) (d) (2A) of I.D. Act. 1947
Reference: No. 119/2000

Employer in relation to the management of S.E. Railway, Purulia
AND
Their workman

Present: Shri Dinesh Kumar Singh, Presiding Officer
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Appearances:
For the Employers : Sri Sanjay Kumar, Adv.

For the workman. : None
State : Jharkhand. Industry:- Railway
Dated 29/07 /2019
AWARD

By Order No.L-41012/260/1999 -IR (B-I) dated 22/02/2000 the Central Government in the Ministry of Labour
has, in exercise of the powers conferred by clause (d) of sub-section (1) and sub —section (2A) of Section 10 of the
Industrial Disputes Act, 1947, referred the following disputes for adjudication to this Tribunal:

SCHEDULE

“Whether the action of the Management of D.R.M., S.E. Railway, Adra in dismissing the services of
Sri Bhushan from 26.03.97 is proper and justified? If not, to what relief the concerned workman is
entitled to?”

2. After receipt of the reference, both parties were noticed and both parties appeared for certain dates, but subsequently
workman left appearing before this Tribunal. Thereafter again notices were issued to the parties and one of the notices
returned undelivered The Case is pending since long and workman is not appearing before the Tribunal. It appears that
the workmen has lost his interest to resolve the matter. Hence “No Dispute” Award is passed. Communicate.

D. K. SINGH, Presiding Officer
g faoel, 19 faawR, 2019

B1. 3T. 174530 fdarg sififaH, 1947 (947 B 14) P GRT 17 S JJEROT H Bald ABHR SIE0T
qd W ¥ed @ gdEdd @ Hdg MASdl 3R 996 PHGRI @ dra gy d fMfde e fJare § e
PR el AfRH0T, AR & Uae (W |&IT 90 /2013—14) P GHIT BT 8, G Dall TRBR B
19.09.2019 BT YT B3I o7 |

[¥. TA—41011 /04 /2014—3MSR (§1—1)]
1. 9. fawe, arar dfa

New Delhi, the 19" September, 2019

S.0. 1745.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 90/2013-14 ) of the Cent.Govt.Indus.Tribunal-cum-Labour Court
Nagpur as shown in the Annexure, in the industrial dispute between the management of South East Central Railway and
their workmen, received by the Central Government on 19.09.2019.

[No. L-41011/04/2014—-IR(B-1)]
B. S. BISHT, Under Secy.
ANNEXURE
BEFORE SHRI S.S.GARG, PRESIDING OFFICER, CGIT-CUM-LABOUR COURT, NAGPUR

Case No.CGIT/NGP/90/2013-14
Date: 29.08.2019

Party No.1: The Divisional Commercial Manager,
South East Central Railway,
Kingsway,
Nagpur.
V/s
Party No.2: Shri Rajesh Supatkar,

General Secretary,

Parcel Porters Sanghathan,
New Mankapur, Plot No. 37,
Near Mhada Colony,
Nagpur (M.S) — 440030.



(AT [—%@vg 3(ii)] IRA o1 [0S : FaawR 28, 2019/37M¥aH 6, 1941 6911

AWARD
(Dated: 29™ August, 2019)

In exercise of the powers conferred by clause (d) of sub-section (1) and sub-section 2(A) of section 10 of
Industrial Disputes Act, 1947 (14 of 1947) (“the Act” in short), the Central Government has referred the industrial
dispute between the employers, in relation to the Management of South East Central Railway and their Union, Parcel
Porters Sanghathan for adjudication, as per letter No.L-41011/04/2014-IR (B-I) dated 25.02.2014, with the following
schedule:-

“Whether the action of the Senior Division Commercial Superintendent South East Central Railway,
Nagpur in seizure the badge of Shri Sunil Brijlal Ganveer, Porter of Gondia Railway Station and debar for
the post of Gangman as per policy of Railway Board letter dated 01.04.2008 is just fair & legal? To what
relief is entitled to the concerned workman”.

2. On receipt of the reference, parties were noticed to file their respective statement of claim and written statement,
in response to which, the Union Parcel Porters Sanghathan(“The Union” in short) filed the Statement of Claim and the
Management of South East Central Railway(‘“Party No.1” in short) filed its Written Statement.

3. The worker, through the Union filed Statement of Claim by asserting that, the workman raised his dispute through
A.L.C. Nagpur and asserted that, he was work as a Licensed Porter as per Railway rules and regulations on 26.02.2008
and Railway issued a License through Badge No.3 on 26.02.2008, but “Badge transfer was taken place wrongly.” It
should be simply adjudged the Licensed Porter and copied the fake remark of Commercial Department.

4. According to the workman, he regularly paid the license fee for renew his license and Railway issued a Valid
Identity Card to him. Railway also issued Railway Recruitment Rules in which minimum educational qualification is
VIII Std. According to him, appointment will be subjected to surrendering the license and Badge and right to be a
License Porter, but Screening Committee without extending his employment, taken back his valid License and Badge
illegally. Railway did not return his License or Badge.

5. According to the workman, he was appearing before Screening Committee of Commercial Department to ensure

the eligibility of his Candidature. He was earning his bread through Porterage at Gondia Railway Station. He was not
directed for medical examination, so he prayed that, Railway disallowed his Claim illegally and he also prayed that, he
should be paid compensation of wages for such ‘Lay-off’ and unfair labour means of the Selection Authority.

6. On behalf of the management, it was admitted that, workman raised his dispute before A.L.C. against seizure of
Badge and Railway Board issue circular carrying No.RBE50/2008 and admitted that, Railway issue circular for License
Porter for the appointment for the post of Gangman and transfer of Badge/License to their legal representative, but it was
denied that, he was possess the valid License, Badge in terms of extent rules as on 26.02.2008 and rest of material fact is
denied by the party no.1. According to them, License Porter will be bound by the terms and condition by the agreement.

7. According to the Party No. 1, there is no relationship as workman and employer. They also denied that, Union
is at all legally authorized to represent cases of the workman. It is also denied that, there is any labour exploitation and
any violation of establishment rule. According to them workman was a Licensed Porter not Parcel Porter. It is also
denied that, applicant possessing valid License and Metal Badge. Workman had never approached to the Railway
Administration with the request to transfer the said Badge/License in his favour by following the required procedure as
prescribed under the rules.

8. According to the Party No.1, at the time of screening for appointment of licensed porters as Gangman, workman
having License/Badge No.3 without any authority and Screening Committee was rightly constituted to adjudge eligibility
of the candidate for appointment as Gangman in Group ‘D’ cadre. According to Party No.l, Screening Committee
observed that, workman was not possessing valid License and not fulfilled the requisite criteria in terms of Railway
Boards Circular and prayed that, workman was not entitled any relief and his statement of claim is devoid of any merit
and the same is liable to be dismissed with exemplary cost.

9. Workman filed rejoinder as same footing of statement of claim. His application for the Gangman was enrolled
in the list of Commercial Department as eligible candidate as per Railway Rules. According to them, issue of License
and surrender of License both are different. The policy of the Railway for adjudge to Gangman as one time exemption
and relaxation in Recruitment Rules, so he prayed that, he adjudged as a Gangman at par with others in the same panel
with respective effect.

Point of determination:-
1. “Whether Railway illegally debar the workman of a post of Gangman?”’

2. “Whether workman entitled any relief?”
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Reason for decision:-

10. On behalf of the workman, he examined himself to support his statement of claim and on behalf of the Party No.
1, they examine Smt. K. Mangamma Rao, who were working as Chief Office Superintendent in S.E.C. Railway Nagpur.
Now, I want to see argument with respect to their evidence.

11. On behalf of the workman, it was argued that, he possess valid license of porter and license is obtained by him
from his father Brijlal, but the Party No.1 i.e. Divisional Railway Manager Commercial, S.E.C wrongly interpreted the
circular issued by the Railway Board, these facts are supported by the workman’s court statement i.e. affidavit on
evidence (P.W.1) and in para no. 18, 21, 24 of his cross-examination he admitted that, “My father’s name is Brijlal. He
died at the age of 50 before 15 years ago. He was 10™ class fail. Badge No.3 in the name of Brijal and Screening
Committee took his Badge. He also proved that, two documents i.e. P1 and P2 in which P1 is Identity Card and P2 is a
receipt and he remain unrebutted in his cross-examination. Now, I want to see the Management’s evidence.

12. Smt. K.Mangamma Rao (M.W.1) supported her defence in her chief examination, but in para 23, 24 and 28 of
her cross-examination she admitted that, “Railway issued license of porter in favour of Late Brijlal Ganvir. She also
admitted that, facts mentioned in circular dated 09.12.1988, exhibit M-1 and exhibit P-3 of dated 01.04.2008 are correct,
but she has no knowledge, “Who was Parcel Chief Supervisor in 2005 at Gondia,------ and she has no knowledge,
whether Screening Committee did not issue any letter asking explanation before denial of his claim as a Gangman?” She
also has no knowledge whether, Screening Committee follow the principle of natural justice or not, but according to her
the genuineness of license is verified by Sr. D.C.M, Nagpur. In this way, she remain unrebutted in her statement on the
major point, but on perusal of her, it appears that, she gave her statement on the basis of document, but no enmity or
favourism appear in her statement, so her statement appears to be true.

13. Ongoing above discussion it appears that, Brijlal was father of Sunil and he got Badge No.3 from his father. It
also appears that, he (Brijlal) also filed affidavit on 28.10.2004 before Executive Magistrate by study or perusal of the
circular dated 09.12.1988 & 09.06.2004, workman entitled to transfer Badge No.3 from the licensed porter i.e. his father
Brijlal.

14. It also appears that, by the Railway Board’s one time scheme dated 01.04.2008, he is also entitled to consider
his name as to the post of Gangman, because this circular requires (1) Medical Certificate, (2) Affidavit of father & (3)
Valid license of porter, but management failed to prove that, workman breached particular condition & managements
witness MW-1 (Smt. K. Mangamma Rao) didn’t prove this fact by a positive evidence. In my opinion, burden of proof is
on workman, but onus of probandi lies on management, because member of Screening Committee and Sr. D.C.M. were
their own employee, but they did not examine any member of Screening Committee or Sr. D.C.M. or the Parcel Chief
Supervisor at Gondia or Station Master or any other witnesses, who know these facts, so adverse inference may be drawn

against the management.

15. Management also took an objection regarding authority of the union to file this claim. Managements witness
Smt. K. Mangamma Rao, in para no. 1 of her chief-examination asserted that, the union is not registered union and no
legal rights to contest this claim, so according to her, this claim is not tenable, but in para 23 of her cross-examination,
she admitted that, she had no knowledge, “How many unions are working in Central Railway, Nagpur.” On the contrary
workman (P.W.1) asserted firmly in para 11 & 12 of his chief examination i.e. affidavit on evidence, but he was not
cross-examined in this point by the management (Party no.1), so adverse inference is drawn against the management.
Workman also filed Xerox copy of the Registration Certificate of the Union and membership form of the union. It
appears to be genuine, because no rebuttal evidence filed by the management.

16. On behalf of the workman, they relied on following case laws:-

(1) The Senior Divisional Commercial vs. The General Secretary, Hon’ble Bombay High Court, Writ Petition
No. 4472/2008 date of judgment 14 October 2009.

(2) Smt. Aasha vs. Chairman of Railway Board, Hon’ble Bombay High Court, Nagpur Bench, Writ Petition
No. 1340 of 2011, date of order 23.06.2011, (D.B)

(3) Smt. Maya vs. Chairman of Railway Board, Hon’ble Bombay High Court, Nagpur Bench W.P.No.
1333/2011, date of order 20 June 2011, (D.B).

(4) Whether Reporters of Local Papers Rajusingh Joraji vs. Senior Division Commercial Manager, Hon’ble
Gujrat High Court Bench Ahmadabad, C/SCA/19944/2015, date of judgment 28 September 2017.

Hon’ble High Court laid down on following principles:-

(a) “There is no dispute that the Railways carry on its business of transportation and earns huge profit from
the said business, so also from transportation of passengers. It is the case of the petitioner Railways itself
that they provided license to the licensed porters, recovered security deposits as well as license fee
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regularly, has power to cancel the license in case of misconduct or as the case may be. It has power to
regulate and control the activities of licensed porters on platforms. It has power to fix the remuneration
which the licensed porters can receive from the passengers. Not only that, even according to the
petitioner, the licensed porter as per the exigencies are engaged to perform the work of parcel porters and
that was done initially for 4 hours and thereafter 8 hours and his entire work is done upon the direction of
the Railways and its officers and there is a full control over the same.”

(b) “The manual work is performed by the licensed porters as well as parcel porters and this is the systematic
activity of cooperation between the employer and the workmen. As a matter of fact, the petitioner
Railways did not lead any evidence before the tribunal to show as to how the activities undertaken by the
petitioner Railways and the work required to be performed as aforesaid by the licensed porter and the
parcel porters would not fall in the definition of ‘Industry’ and * workman’ under the Industrial Disputes
Act. In the absence of any rebuttal evidence and appropriate pleading to refute the claim of the members
of the respondent Union that they are workmen, I hold that the members of the respondent Union are
workmen and entitled to maintain the reference before the tribunal.”

(c) “Since the petitioner Railways did not fairly produce the entire material before the Tribunal, it will be
appropriate to compensate the respondent Union by asking the petitioner Railways to pay costs.”

(d) “The issue whether members of Respondent Union are workmen or not is decided against the petitioner
by me and shall not be tried by the tribunal again.”

(e) “Before allowing such transfer of license, it should be ascertained that the porter has the sole earning
member of the family. An affidavit produced by the licensed porter under the seal of a Magistrate may be
taken as adequate proof of the dependence of the family on licensed porter and the nature of relationship
of the nominee.”

(f)  “The application of any law or any rule has to be designed to doing real and substantial justice. More
particularly, in interpreting and applying benevolent schemes and welfare oriented policy resolutions, the
purposive approach is advocated. The function of purposive application of any rule or law HC-NIC page
6 of 10 Created on Sat Oct. 07 05:05:27 IST 2017 is to iron out technicalities in granting benefit of the
provision or policy. The entitlement of the petitioner was not in dispute.”

(g) “There is no gainsaying that when the question is of application of any welfare scheme, the purposive
construction should deservedly must be further informed by liberal approach in interpretation and
application of the provisions. ---------=-=-------- The aim of the policy is to provide relief to the family of the
porter who has become infirm or who has died, by permitting transfer of his Badge or Buckle in favour of
near relatives.”

(h)  “Senior Division Commercial Manager, Western Railway, Ahmadabad, and the reasons supplied therein
are hereby set aside. It is held and declared that the petitioner is entitled to the benefit of the policy and is
further entitled to be transferred the Buckle No. 163 of his grandfather Kacharaji Chaturji Thakor. The
respondents are directed to transfer the said Buckle No. 163 in the name of the petitioner as he is held to
be covered under the policy. The respondents are directed to give benefit to the petitioner of the policy by
transferring Buckle No. 163 in his name.”

17. The union relied case laws: U.O.I. Vs. Ram Chandra Tanti WPCT Nos. 124 to 126/200 order dated 29.03.2004,
National Federation of Railway Porters Vs. Union of India 1995 II LLJ 712 and A.L. Railway parcel and Goods Porters
Union vs. Union of India W.P.(Civil) No. 433/1998 date of order 22.08.2003, in which, Hon’ble Lordship hold that,
“One big point of difference between the two sets of porters is the fact that while one set is being paid for their services
by the passengers directly, the other set is being paid for their labour by the authorities of the railway.

18. Judging the present case in hand and considering the principles laid down in above case laws, my humble
opinion is that, the Screening Committee failed to consider valid claim of the petitioner, because petitioner has proved all
necessary pre-condition for the post of Gangman as per the scheme issued by the Railway and Screening Committee also
failed to interpreted the wellfare scheme, which was issued by the Railway Board in the interest of Licensed Porter.
Railway took defence that, petitioner was not possessing valid license on 26.02.2008. Ongoing above discussion, I also
observed that, Railway failed to prove this defence by not producing legal evidence, so I also observed that, adverse
inference may be drawn against the management (Party No.1). I also observed that, Railway did not pass any legal order
which shows that, petitioner had not valid license on 26.02.2008. In my opinion, principles of natural justice were not
observed by the Railway Screening Committee or Sr. D.C.M, but I also do not agree with the petitioner that, Railway
committed any unfair labour means. It also appears that, appointment of petitioner as a Gangman was delayed near about
10 years, so in my opinion, he is entitled to Lumpsum compensation of Rs. 50,000/- (Rupees fifty thousand only) in
addition to appointment for the post of Gangman. Hence it is ordered.
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ORDER

The action of the Senior Division Commercial Superintendent South East Central Railway, Nagpur in
seizure the badge of Shri Sunil Brijlal Ganveer, Porter of Gondia Railway Station and debar for the post of
Gangman as per policy of Railway Board letter dated 01.04.2008 is not just, fair & legal. He is entitled for the
post of Gangman from the date of publication of this award in official gazette and he is also entitled to Lumpsum
compensation of Rs. 50,000/- (Rupees fifty thousand only) in lieu of delay in appointment and suffering, which is
payable within one month from the publication of this award in official gazette, failing to which, amount due to
workman will carry interest of 6% per annum from the date of due to the workman to the date of actual payment
of the amount to the workman. He is not entitled for any further relief.

S. S. GARG, Presiding Officer

T3 feeh, 19 Ryaww, 2019

BI. A1 1746.—3NMD faare ARTIH, 1947 (1947 BT 14) BT GRT 17 B JIIRVT H DI TRDR GMA0T
Ud g Nold & UYeUdd & Hag MANdl S8R S9d HHGRI & 4 o dy H e &fieifie fdae d
TR ARG ARHI, AR & Ude (FaH G 70 /2013—14) BI YHIRG BAT &, S DGR TRBR Bl
19.09.2019 BT YT B3I o7 |

[¥. TA—41011 /104 /2013—3MSMR (f1—1)]
9. v, fie, ax afig

New Delhi, the 19" September, 2019

S.0. 1746.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 70/2013-14 ) of the Cent.Govt.Indus.Tribunal-cum-Labour Court,
Nagpur as shown in the Annexure, in the industrial dispute between the management of South East Central Railway and
their workmen, received by the Central Government on 19.09.2019.

[No. L-41011/104/2013-IR(B-1)]
B.S. BISHT, Under Secy.
ANNUXURE
BEFORE SHRI S.S. GARG, PRESIDING OFFICER, CGIT-CUM-LABOUR COURT, NAGPUR

Case No.CGIT/NGP/70/2013-14 Date: 24.06.2019

Party No.1 : The Senior Divisional Commercial Manager,
South East Central Railway,
Nagpur Division, Kingsway, Station Road,
Nagpur — 440001

Versus

Party No.2 : The Rajesh Supatkar, General Secretary,
Parcel Porters Sanghathan,
New Mankapur, Plot No. 37,
Nagpur (M.S.) —440030.

AWARD
(Dated: 24™ June 2019)

In exercise of the powers conferred by clause (d) of sub-section (1) and sub-section 2(A) of section 10 of
Industrial Disputes Act, 1947 (14 of 1947) (“the Act” in short), the Central Government has referred the industrial
dispute between the employers, in relation to the management of South East Central Railway and their union, Parcel
Porters Sanghathan for adjudication, as per letter No.L-41011/104/2013-(IR (B-I) dated 23.12.2013, with the following
schedule:-
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“Whether the action of the Senior Divisional Commercial Manager, South East Central Railway, Nagpur
Division, Nagpur in denying the demand for absorption & regularization of the services of Shri Ganesh
Borkar as Parcel Porters, is just, fair & legal? To what relief the workman is entitled?”’

2. On receipt of the reference, the parties were noticed to file their respective statement of claim and written
statement and accordingly, the union “Parcel Portal Sanghtana (“the union” in short) filed the statement of claim and the
management of South East Central Railway, (“Party No. 1” in short) filed its written statement.

3. On behalf of the union statement of claim was filed by asserting that the workman Shri Ganesh Borkar was
recruited as a Parcel Hamal/Parcel Porter/Licenced Porter in the office of Party no.1. Selection process was completed
by a committee followed by interview and other recruitment procedure at that time i.e. in the year of 1994 prevails.
Recruitment notification was issued by Railway i.e. management party no.1 on 08.08.1994. At that time near about 300
Parcel Porters working in different Railway Stations under Nagpur Division of SEC Railway. According to the union the
workman completed 240 days of continuous service in a one calendar year as a regular Parcel Porter from the date of
appointment. He worked for transportation of goods and parcel as loading and unloading of parcel from station to train
and vice-versa.

4. According to the union work of handling parcels in a station is a work of permanent and perennial in nature.
There were 151 parcel porters working at different railway stations in Nagpur division. The wages were paid directly by
railway administration. They treat them as regular railway employees. Payments of parcel porter were made through
station manager/Chief Parcel Supervisor at their working place. They were initially paid minimum wages prescribed by
Central Government with the scale of Rs. 750-940 (RPS)-Rs. 2540-3200(VPS). Management assured them to regularize
as permanent staff. In the year of 1997-98 administration draw an action plan to ensure that absorption of all casual
labour on roll is completed by December 1997.

5. According to the union the workman has completed more than 120 days of continuous service till he was
forcibly stop from work that is from January, 2005 against the circular issued by the management. So they pray that he
must be reinstated by regularizing his service as a parcel porter and pray for consequential relief.

6. Management filed written statement by denying all material facts. They also denied workman was a member of
registered trade union. So they pray that the present statement of claim is void ab-initio. They also denied that workman
was recruited as a Parcel Porter and he appear before a committee for regularisation. According to the management the
workman had made an application to work as a Licensed Porter and he executed the agreement the terms and condition
of working as Licensed Porter at Tumsar Road Railway Station. According to the management notification dated
08.08.1994 was not for recruitment for the post of Parcel Porter but it is for the licensed porter on payment of licensed
fee.

7. Management denied para no. 3 and 9 of the statement of claim by asserting that workman had been completed
more than 240/120 days of his continuous service in one calendar year. It was also denied that management paid his
wages as regular basis. So they cannot seek any redressal as prevailing law. So they pray that present statement of claim
and reference is bad in law and is deserved to be dismissed. According to them workman is only authorized to work as
licensed porter on payment of license fee. It is also denied that workman was cover under Industrial Dispute Act.
According to them workman was authorized to receive handling charges of passenger luggage as per railway rules.

8. Management also denied that muster and payment sheet is maintained by the station master. According to them
there is no relationship between them as a Master and servant. Management denied that 151 Parcel Porters were working
in Nagpur Division in the year of 1994. It is also denied that the workman was working in different period at different
Railway Stations and he acquires a status of regular staff. According to them there is no occasion to absorb the workman
in the employment of Railway. According to the management 325 candidates appear for screening out of 460 candidates.
Out of those 186 candidates were selected and 38 candidates were already working at different stations.

9. According to the management Divisional Commercial Manager, S.E. Railway Nagpur had issued instructions to
all Station Masters on 28.07.1995, in compliance of these instruction workman had executed an agreement of terms and
conditions of working as Licensed Porter. According to the management workman was not doing the work of handling
the parcel and luggage booked by the parties with Railway Administration. According to them the union also
approached this Tribunal through reference no. 203/98 and 287/99, in these reference Tribunal passed award which was
challenged in WP NO. 4472/2008 Before the Hon’ble High Court which was remanded back on 14.10.2009. This
judgment was also challenged in LPA No. 304/2010 which is pending before the Hon’ble High Court. They also denied
that there is any relationship between and employee and Railway Administration as Employee and employer. According
to them workman cannot claim regularisation of his service with consequential relief, so they pray that the statement of
claim filed by the Union is liable to be dismiss with exemplary cost and workman not entitled to any relief.
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10. Point of determination

i Whether the action of the management in denying the demand of regularization of the services of the
workman is just, fair and legal?

ii. ~ Whether the workman is entitled to any other relief.
Reasons for decision.

11. On behalf of the union, workman, Ganesh Borkar and on behalf of the management, Smt. Mangamma Rao was
examined on the basis of evidence on affidavit. They were cross-examined by opposite counsel. Both the above
witnesses support their statement of claim and W.S. respectively in their chief examination. On behalf of the union, it
was argued that, in 1994, workman was appointed as a Parcel Hamal/Parcel Porter by the Railway Authority after
scrutiny and interview, which was conducted by Selection Committee. He also argued that, workman completed more
than 240 days of continuous service. So he acquired the status of regular employee. This argument was denied by the
management. Now [ want to see the evidence of the workman.

12. Ganesh Borkar in para 14 and 15 of his cross-examination admitted that, he passed class - IX examination and
he did not know about the notification dated 08.08.1984, which he has mentioned in para no. 1 from A to A portion. He
also admitted that, he did not file appointment letter or receipt of license of porter or any document regarding his
qualification or regarding his service as a parcel porter. He also admitted that, he did not file any document relating to
his attendance and wages in relation to parcel porter/parcel hamal. He also has no specific knowledge regarding his pay
scale or name of Station Master or casual labour register, but he admitted that, he knows about the muster roll. In this
way, he rebutted his chief examination regarding his knowledge of parcel porter/parcel hamal. It also appears that, he is
illiterate.

13. Ganesh Borkar, PW-1 in para 16 & 20 admitted that, before this reference, he also filed his claim before the
Labour Commissioner, but he denied that, previous reference i.e. in Rajesh Supatkar case, he was party. He also denied
that, he was engaged by the Railway as a Parcel Porter for handling parcel and unloading parcel into railway wagon and
railway shade. He also denied the railway defence i.e. “It is not true to say that, railway appointed me as coolie worked
for passenger, the income was insufficient, therefore in order to supplement the income, the handling of parcel and
luggage, railway gave me some additional work for handling parcel.......... It is not true to say that, due to change in the
policy through outsource......... Railway Administration decided for closure of parcel handling by the licensed porter”.
In this way, he rebutted main fact, which is asserted in statement of claim and in affidavit examination in chief. In my
opinion, his evidence is not reliable.

14. Ganesh Borkar, PW-1 in para no. 19, 20 and 22 of his cross-examination, admitted that, he paid license fees for
license porter, but he denied that, he filed any reference regarding parcel porter with Rajesh Supatkar. He also denied
that, his case was dismissed by the CGIT and Hon’ble High Court due to non-appearance. He also admitted that, he did
not read, what is mentioned in document D-1, because he does not know English. In this way, he rebutted main fact,
which is asserted in statement of claim and in affidavit examination in chief.

15. Management’s witness, MW-1 supported his defence, which is taken in W.S. and after reading his statement; it
appears that, his statement is based on documents, because he was posted in this office in the year of 2008-09.
According to her, she filed Xerox copy of agreement, but original is not available on office record. She also reiterated
that she was given her statement on the basis of record. She also admitted that, said agreement was not executed before
her. She also admitted that, workman was paid minimum wages, when he worked as Parcel Porter. In this way, she
remained unrebutted in her court statement. Nothing came in her statement, which shows, she is prejudice with the
workman or someway with the management. In this way, her statement appears to be reliable. Moreover, workman
admitted documents M-1 to M-5, which support the management’s version.

16. On behalf of the union, they relied case laws, MSRTC Vs Castribe Rajya Parivahan Karmachari Union 2009 (8)
SCC 556, New India Assurance Co. Vs. A. Shankaralingam 2009 (1) SCC (L&S) 55 and Union of India Vs. Subir
Mukherjee 1998 (5) SCC 301, in which following principles are laid down:-

i Part time employee is covered by definition of workman U/s 2(s) of the I.D. Act, 1947.

ii.  If the work of casual labour is of perennial nature, then the workers are very much entitled to the benefits
and privileges of regularization.

iii.  Continuing or employing badlies, casuals or temporaries for years together, with object of depriving them
of status and privileges of permanent employees is an unfair labour practice on the part of employer.

17. On behalf of the management, it was argued in para 7 of their written argument that, “Applicant never worked
as a Casual Labour with the Railway Administration. Therefore, there is no occasion to absorb the applicant in the
employment of the Railways” and also argued that, union already filed such dispute, which came as a reference before
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this Tribunal. On this basis, they argued that, workmen’s claim shall be rejected, because workmen did not challenge the
award dated 15.07.2010 before any other court, so the workman is not entitled to any relief. The union did not deny this
argument as in fact and figure. This office also provided Xerox copy of the reference of the case No.
CGIT/NGP/36/2002.

18. On perusal of the record, it appears that, my predecessor in Case No. CGIT/NGP/36/2002, General Secretary,
Parcel Porter Sanghatan Vs. Divisional Commercial Manager, SE Railway, Nagpur Award dated 28.03.2008 and
15.07.2010 and Hon’ble High Court’s order in W.P. No. 4472/2008 held that, the members of the Respondent union are
workmen and entitled to maintain the reference. My predecessor also held that, employees of Parcel Porter Sanghatana,
which name mentioned in Annexure B & D are entitled for temporary status and regular pay scale, but claim of
petitioners, which name mentioned in Annexure C was dismissed. Against this order, LPA No. 304/2010 is pending
before the Hon’ble High Court. It also shows that, the name of the present workman, Shri Ganesh Borkar is mentioned
in Annexure C at Item No. 158 of the above reference. In this way, in the eye of law, nobody is allowed to raise same
issue before this Tribunal i.e. principle of res-judicata is applied in reference, so management’s argument is sustainable.

19. Judging the present case in hand with the touch stone of the principles as mentioned above, as I observed that,
Railway has two sets of porters, but union failed to prove that, the workman was appointed by the management as a
Parcel Hamal/Parcel Porter and he was working continuously for 240 days in one calendar year. On perusal of the
record, it also appears that, he was simply licensed porter i.e. collie for some sort of period, but his claim was decided by
this Tribunal as well as by the Hon’ble High Court and LPA is pending before the Hon’ble Court. So, workman is not
entitled to raise same issue through second reference. In my opinion, the workman is not entitled to any relief i.e. matter
is subjudice before the Hon’ble High Court in form of LPA. Hence, it is ordered:

ORDER

The action of the Senior Divisional Commercial Manager, South East Central Railway, Nagpur Division,
Nagpur in denying the demand for regularizing the services of Shri Ganesh Borkar as Parcel Porters, is just, fair
& legal. The workman is not entitled to any relief.

S. S. GARG, Presiding Officer

T3 foeeh, 19 Ryawr, 2019

PI. 3. 1747.—3MTd faare AfAFTH, 1947 (1947 BT 14) BT ORI 17 S TR § SR IRBR AT
Ud g Nold & UYeUdd & Hag MANdl S8R S9d HHGRI & 4 o dy § e &fieifie fdae §
TRPHR 3 AfBR0T, AR & U=e (Fe9 AT 71 /2013—14) BT USRI AT 8, Sl Dald TRHR DI 19,
09.2019 UTW BT oI |

[¥. TA—41011 /103 /2013—3MSMR (f1—1)]
. v, fawe, xR afa
New Delhi, the 19" September, 2019

S.0. 1747.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 71/2013-14 ) of the Cent.Govt.Indus.Tribunal-cum-Labour Court,
Nagpur as shown in the Annexure, in the industrial dispute between the management of South East Central Railway
and their workmen, received by the Central Government on 19.09.2019.

[No. L-41011/103/2013—IR(B-1)]
B. S. BISHT, Under Secy.
ANNEXURE
BEFORE SHRI S.S. GARG, PRESIDING OFFICER, CGIT-CUM-LABOUR COURT, NAGPUR

Case No.CGIT/NGP/71/2013-14 Date: 04.06.2019

Party No.1 : The Senior Divisional Commercial Manager,
South East Central Railway,
Nagpur Division, Kingsway, Station Road,
Nagpur — 440001
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Versus

Party No.2 : The Rajesh Supatkar, General Secretary,
Parcel Porters Sanghathan,
New Mankapur, Plot No. 37,
Nagpur — 440030.

AWARD
(Dated: 04" June 2019)

In exercise of the powers conferred by clause (d) of sub-section (1) and sub-section 2(A) of section 10 of
Industrial Disputes Act, 1947 (14 of 1947) (“the Act” in short), the Central Government has referred the industrial
dispute between the employers, in relation to the management of South East Central Railway and their union, Parcel
Porters Sanghathan for adjudication, as per letter No.L-41011/103/2013-(IR (B-I) dated 23.12.2013, with the following
schedule:-

“Whether the action of the Senior Divisional Commercial Manager, South East Central Railway, Nagpur
Division, Nagpur in denying the demand for regularizing the services of Shri Prakash Eaknath Gawande
as Parcel Porters, is just, fair & legal? To what relief the workman is entitled?”’

2. On receipt of the reference, the parties were noticed to file their respective statement of claim and written
statement and accordingly, the union “Parcel Portal Sanghtana (“the union” in short) filed the statement of claim and the
management of South East Central Railway, (“Party No. 1” in short) filed its written statement.

3. On behalf of the union statement of claim was filed by asserting that the workman Shri Prakash Eknath
Gawande was recruited as a Parcel Hamal/Parcel Porter/Licenced Porter in the office of Party no.1. Selection process
was completed by a committee followed by interview and other recruitment procedure at that time i.e. in the year of 1994
prevails. Recruitment notification was issued by Railway i.e. management party no.1 on 08.08.1994. At that time near
about 300 Parcel Porters working in different Railway Stations under Nagpur Division of SEC Railway. According to
the union the workman completed 240 days of continuous service in a one calendar year as a regular Parcel Porter from
the date of appointment. He worked for transportation of goods and parcel as loading and unloading of parcel from
station to train and vice-versa.

4. According to the union work of handling parcels in a station is a work of permanent and perennial in nature.
There were 151 parcel porters working at different railway stations in Nagpur division. The wages were paid directly by
railway administration. They treat them as regular railway employees. Payments of parcel porter were made through
station manager/Chief Parcel Supervisor at their working place. They were initially paid minimum wages prescribed by
Central Government with the scale of Rs. 750-940 (RPS)-Rs. 2540-3200(VPS). Management assured them to regularize
as permanent staff. In the year of 1997-98 administration draw an action plan to ensure that absorption of all casual
labour on roll is completed by December 1997.

5. According to the union the workman has completed more than 120 days of continuous service till he was
forcibly stop from work that is from January, 2005 against the circular issued by the management. So they pray that he
must be reinstated by regularizing his service as a parcel porter and pray for consequential relief.

6. Management filed written statement by denying all material facts. They also denied workman was a member of
registered trade union. So they pray that the present statement of claim is void ab-initio. They also denied that workman
was recruited as a Parcel Porter and he appear before a committee for regularisation. According to the management the
workman had made an application to work as a Licensed Porter and he executed the agreement the terms and condition
of working as Licensed Porter at Tumsar Road Railway Station. According to the management notification dated
08.08.1994 was not for recruitment for the post of Parcel Porter but it is for the licensed porter on payment of licensed
fee.

7. Management denied para no. 3 and 9 of the statement of claim by asserting that workman had been completed
more than 240/120 days of his continuous service in one calendar year. It was also denied that management paid his
wages as regular basis. So they cannot seek any redressal as prevailing law. So they pray that present statement of claim
and reference is bad in law and is deserved to be dismissed. According to them workman is only authorized to work as
licensed porter on payment of license fee. It is also denied that workman was cover under Industrial Dispute Act.
According to them workman was authorized to receive handling charges of passenger luggage as per railway rules.

8. Management also denied that muster and payment sheet is maintained by the station master. According to them
there is no relationship between them as a Master and servant. Management denied that 151 Parcel Porters were working
in Nagpur Division in the year of 1994. It is also denied that the workman was working in different period at different
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Railway Stations and he acquires a status of regular staff. According to them there is no occasion to absorb the workman
in the employment of Railway. According to the management 320 candidates appear for screening out of 460 candidates.
Out of those 186 candidates were selected and 38 candidates were already working at different stations.

9. According to the management Divisional Commercial Manager, S.E. Railway Nagpur had issued instructions to
all Station Masters on 28.07.1995, in compliance of these instruction workman had executed an agreement of terms and
conditions of working as Licensed Porter. According to the management workman was not doing the work of handling
the parcel and luggage booked by the parties with Railway Administration. According to them the union also
approached this Tribunal through reference no. 203/98 and 287/99, in these reference Tribunal passed award which was
challenged in WP NO. 4472/2008 Before the Hon’ble High Court which was remanded back on 14.10.2009. This
judgment was also challenged in LPA No. 304/2010 which is pending before the Hon’ble High Court. They also denied
that there is any relationship between and employee and Railway Administration as Employee and employer. According
to them workman cannot claim regularisation of his service with consequential relief, so they pray that the statement of
claim filed by the Union is liable to be dismiss with exemplary cost and workman not entitled to any relief.

10. Point of determination

i Whether the action of the management in denying the demand of regularization of the services of the
workman is just, fair and legal?

ii.  Whether the workman is entitled to any other relief.
Reasons for decision.

11. On behalf of the union, workman, Prakash Eknath Gawande and on behalf of the management, Smt. Mangamma
Rao was examined on the basis of evidence on affidavit. They were cross-examined by opposite counsel. Both the
above witnesses support their statement of claim and W.S. respectively in their chief examination. On behalf of the
union, it was argued that, in 1994, workman was appointed as a Parcel Hamal/Parcel Porter by the Railway Authority
after scrutiny and interview, which was conducted by Selection Committee. He also argued that, workman completed
more than 240 days of continuous service. So he acquired the status of regular employee. This argument was denied by
the management. Now I want to see the evidence of the workman.

12. Prakash Gawande in para 14, 15 and 19 of his cross-examination admitted that, he signed statement of claim.
He did not file any document regarding appointment, qualification, receipt of fees of license porter and attendance
register etc. He admitted that, he does not know the notification dated 08.08.1994, name of Station Master and pay scale
of Hamal/Porter. He also denied some important fact, mentioned in para 1, 5 and 6 of his chief examination. He also
admitted that, he paid license fees for License Porter, but no receipt was produced in this regard. In this way, this witness
rebutted of his chief examination. Documents are also not supported his version. In my opinion, his statement is not
treated as reliable.

13. Management’s witness, MW-1 supported his defence, which is taken in W.S. and after reading his statement; it
appears that, his statement is based on documents, because he was posted in this office in the year of 2008-09.
According to him, he filed Xerox copy of agreement, but original is not available on office record. He also reiterated that
he was given his statement on the basis of record. He also admitted that, said agreement was not executed before her.
She also admitted that, workman was paid minimum wages, when he worked as Parcel Porter. In this way, she remained
unrebutted in her court statement. Nothing came in her statement, which shows, she is prejudice with the workman or
someway with the management. In this way, her statement appears to be reliable. Moreover, workman admitted
documents M-1 to M-5, which supports the management’s version.

14. On behalf of the union, they relied case laws, MSRTC Vs Castribe Rajya Parivahan Karmachari Union 2009 (8)
SCC 556, New India Assurance Co. Vs. A. Shankaralingam 2009 (1) SCC (L&S) 55 and Union of India Vs. Subir
Mukherjee 1998 (5) SCC 301, in which following principles are laid down:-

i Part time employee is covered by definition of workman U/s 2(s) of the LD. Act, 1947.

ii.  If the work of casual labour is of perennial nature, then the workers are very much entitled to the benefits
and privileges of regularization.

iii.  Continuing or employing badlies, casuals or temporaries for years together, with object of depriving them
of status and privileges of permanent employees is an unfair labour practice on the part of employer.

15. In para 6 of the written argument of management, asserted that, “No distinction of Licensed Porters and Parcel
Porters, as alleged, since there is no such post of Parcel Porter in existence” That argument was denied by the union. The
union relied case laws: U.O.I. Vs. Ram Chandra Tanti WPCT Nos. 124 to 126/200 order dated 29.03.2004, National
Federation of Railway Porters Vs. Union of India 1995 I LLJ 712 and A.L. Railway parcel and Goods Porters Union vs.
Union of India W.P.(Civil) No. 433/1998 date of order 22.08.2003, in which, Hon’ble Lordship hold that, “One big point
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of difference between the two sets of porters is the fact that while one set is being paid for their services by the
passengers directly, the other set is being paid for their labour by the authorities of the railway.” In the light of above
discussion and principles laid down by the Hon’ble High Court, argument of management is not logical and not
sustainable.

16. On behalf of the management, it was argued in para 7 of their written argument that, “Applicant never worked
as a Casual Labour with the Railway Administration. Therefore, there is no occasion to absorb the applicant in the
employment of the Railways” and also argued that, union already filed such dispute, which came as a reference before
this Tribunal. On this basis, they argued that, workmen’s claim shall be rejected, because workmen did not challenge the
award dated 15.07.2010 before any other court, so the workman is not entitled to any relief. The union did not deny this
argument as in fact and figure.  This office also provided Xerox copy of the reference of the case
No. CGIT/NGP/36/2002.

17. On perusal of the record, it appears that, my predecessor in Case No. CGIT/NGP/36/2002, General Secretary,
Parcel Porter Sanghatan Vs. Divisional Commercial Manager, SE Railway, Nagpur Award dated 28.03.2008 and
15.07.2010 and Hon’ble High Court’s order in W.P. No. 4472/2008 held that, the members of the Respondent union are
workmen and entitled to maintain the reference. My predecessor also held that, employees of Parcel Porter Sanghatana,
which name mentioned in Annexure B & D are entitled for temporary status and regular pay scale, but claim of
petitioners, which name mentioned in Annexure C was dismissed. Against this order, LPA No. 304/2010 is pending
before the Hon’ble High Court. It also shows that, the name of the present workman, Shri Prakash Eknath Gawande is
mentioned in Annexure A at Item No. 41 of the above reference. In this way, in the eye of law, nobody is allowed to
raise same issue before this Tribunal i.e. principle of res-judicata is applied in reference, so management’s argument is
sustainable.

18. Judging the present case in hand with the touch stone of the principles as mentioned above, as I observed that,
Railway has two sets of porters, but union failed to prove that, the workman was appointed by the management as a
Parcel Hamal/Parcel Porter and he was working continuously for 240 days in one calendar year. On perusal of the
record, it also appears that, he was simply licensed porter i.e. collie for some sort of period, but his claim was decided by
this Tribunal as well as by the Hon’ble High Court and LPA is pending before the Hon’ble Court. So, workman is not
entitled to raise same issue through second reference. In my opinion, the workman is not entitled to any relief i.e. matter
is subjudice before the Hon’ble High Court in form of LPA. Hence, it is ordered:

ORDER

The action of the Senior Divisional Commercial Manager, South East Central Railway, Nagpur Division,
Nagpur in denying the demand for regularizing the services of Shri Prakash Eaknath Gawande as Parcel Porters,
is just, fair & legal. The workman is not entitled to any relief.

S. S. GARG, Presiding Officer

73 foeeh, 19 Ryawx, 2019

BI. AT 1748.—3NeMD fadre ARTIH, 1947 (1947 BT 14) BT GRT 17 B IJIIRVT H DI TR G0
Ud g Nold & UYdEdd & Hag MANdl S8R S9d HHGRI & 4 o dy H [fdw &fieifie fdae §
WEHR A JfHRel, AR & UaTe (FeH F&AT 72 /2013—14) B UHIRE BT 8, 9 Had TRBR B 19,
09.2019 T YT T T |

[¥. TA—41011 /105 / 2013—3MSMR (f1—1)]
9. v fie, ax afig
New Delhi, the 19" September, 2019

S.0. 1748.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 72/2013-14 ) of the Cent.Govt.Indus.Tribunal-cum-Labour Court
Nagpur as shown in the Annexure, in the industrial dispute between the management of South East Central Railway and
their workmen, received by the Central Government on 19.09.2019.

[No. L-41011/105/2013-IR(B-1)]
B.S. BISHT, Under Secy.
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ANNEXURE
BEFORE SHRI S.S. GARG, PRESIDING OFFICER, CGIT-CUM-LABOUR COURT, NAGPUR

Case No.CGIT/NGP/72/2013-14 Date: 04.06.2019

Party No. 1 : The Senior Divisional Commercial Manager,
South East Central Railway,
Nagpur Division, Kingsway, Station Road,
Nagpur — 440001

Versus

Party No. 2 : The Rajesh Supatkar, General Secretary,
Parcel Porters Sanghathan,
New Mankapur, Plot No. 37,
Nagpur (M.S.) — 440030.

AWARD
(Dated: 04" June 2019)

In exercise of the powers conferred by clause (d) of sub-section (1) and sub-section 2(A) of section 10 of
Industrial Disputes Act, 1947 (14 of 1947) (“the Act” in short), the Central Government has referred the industrial
dispute between the employers, in relation to the management of South East Central Railway and their union, Parcel
Porters Sanghathan for adjudication, as per letter No.L-41011/105/2013-(IR (B-I) dated 23.12.2013, with the following
schedule:-

“Whether the action of the Senior Divisional Commercial Manager, South East Central Railway, Nagpur
Division, Nagpur in denying the demand for absorption & regularization of the services of
Shri N. Srinivasa Rao S/o Shri N. Samudram as Parcel Porters, is just, fair & legal? To what relief the
workman is entitled?”’

2. On receipt of the reference, the parties were noticed to file their respective statement of claim and written
statement and accordingly, the union “Parcel Portal Sanghtana (“the union” in short) filed the statement of claim and the
management of South East Central Railway, (“Party No. 1” in short) filed its written statement.

3. On behalf of the union statement of claim was filed by asserting that the workman Shri N. Srinivasa Rao was
recruited as a Parcel Hamal/Parcel Porter/Licenced Porter in the office of Party no.1. Selection process was completed
by a committee followed by interview and other recruitment procedure at that time i.e. in the year of 1994 prevails.
Recruitment notification was issued by Railway i.e. management party no.1 on 08.08.1994. At that time near about 300
Parcel Porters working in different Railway Stations under Nagpur Division of SEC Railway. According to the union the
workman completed 240 days of continuous service in a one calendar year as a regular Parcel Porter from the date of
appointment. He worked for transportation of goods and parcel as loading and unloading of parcel from station to train
and vice-versa.

4. According to the union work of handling parcels in a station is a work of permanent and perennial in nature.
There were 151 parcel porters working at different railway stations in Nagpur division. The wages were paid directly by
railway administration. They treat them as regular railway employees. Payments of parcel porter were made through
station manager/Chief Parcel Supervisor at their working place. They were initially paid minimum wages prescribed by
Central Government with the scale of Rs. 750-940 (RPS)-Rs. 2540-3200(VPS). Management assured them to regularize
as permanent staff. In the year of 1997-98 administration draw an action plan to ensure that absorption of all casual
labour on roll is completed by December 1997.

5. According to the union the workman has completed more than 120 days of continuous service till he was
forcibly stop from work that is from January, 2005 against the circular issued by the management. So they pray that he
must be reinstated by regularizing his service as a parcel porter and pray for consequential relief.

6. Management filed written statement by denying all material facts. They also denied workman was a member of
registered trade union. So they pray that the present statement of claim is void ab-initio. They also denied that workman
was recruited as a Parcel Porter and he appear before a committee for regularisation. According to the management the
workman had made an application to work as a Licensed Porter and he executed the agreement the terms and condition
of working as Licensed Porter at Tumsar Road Railway Station. According to the management notification dated
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08.08.1994 was not for recruitment for the post of Parcel Porter but it is for the licensed porter on payment of licensed
fee.

1. Management denied para no. 3 and 9 of the statement of claim by asserting that workman had been completed
more than 240/120 days of his continuous service in one calendar year. It was also denied that management paid his
wages as regular basis. So they cannot seek any redressal as prevailing law. So they pray that present statement of claim
and reference is bad in law and is deserved to be dismissed. According to them workman is only authorized to work as
licensed porter on payment of license fee. It is also denied that workman was cover under Industrial Dispute Act.
According to them workman was authorized to receive handling charges of passenger luggage as per railway rules.

8. Management also denied that muster and payment sheet is maintained by the station master. According to them
there is no relationship between them as a Master and servant. Management denied that 151 Parcel Porters were working
in Nagpur Division in the year of 1994. It is also denied that the workman was working in different period at different
Railway Stations and he acquires a status of regular staff. According to them there is no occasion to absorb the workman
in the employment of Railway. According to the management 325 candidates appear for screening out of 460 candidates.
Out of those 186 candidates were selected and 38 candidates were already working at different stations.

9. According to the management Divisional Commercial Manager, S.E. Railway Nagpur had issued instructions to
all Station Masters on 28.07.1995, in compliance of these instruction workman had executed an agreement of terms and
conditions of working as Licensed Porter. According to the management workman was not doing the work of handling
the parcel and luggage booked by the parties with Railway Administration. According to them the union also
approached this Tribunal through reference no. 203/98 and 287/99, in these reference Tribunal passed award which was
challenged in WP NO. 4472/2008 Before the Hon’ble High Court which was remanded back on 14.10.2009. This
judgment was also challenged in LPA No. 304/2010 which is pending before the Hon’ble High Court. They also denied
that there is any relationship between and employee and Railway Administration as Employee and employer. According
to them workman cannot claim regularisation of his service with consequential relief, so they pray that the statement of
claim filed by the Union is liable to be dismiss with exemplary cost and workman not entitled to any relief.

10. Point of determination

i Whether the action of the management in denying the demand of regularization of the services of the
workman is just, fair and legal?

ii. ~ Whether the workman is entitled to any other relief.
Reasons for decision.

11. On behalf of the union, workman, N. Srinivasa Rao and on behalf of the management, Smt. Mangamma Rao
was examined on the basis of evidence on affidavit. They were cross-examined by opposite counsel. Both the above
witnesses support their statement of claim and W.S. respectively in their chief examination. On behalf of the union, it
was argued that, in 1994, workman was appointed as a Parcel Hamal/Parcel Porter by the Railway Authority after
scrutiny and interview, which was conducted by Selection Committee. He also argued that, workman completed more
than 240 days of continuous service. So he acquired the status of regular employee. This argument was denied by the
management. Now I want to see the evidence of the workman.

12. N. Srinivasa Rao in para 14 and 15 of his cross-examination admitted that, he passed class - IX examination and
he did not know about the notification dated 08.08.1984, which he has mentioned in para no. 1 from A to A portion. He
also admitted that, he did not file appointment letter or receipt of license of porter or any document regarding his
qualification or regarding his service as a parcel porter. He also admitted that, he did not file any document relating to
his attendance and wages in relation to parcel porter/parcel hamal. He also has no specific knowledge regarding his pay
scale or name of Station Master or casual labour register, but he admitted that, he knows about the muster roll. In this
way, he rebutted his chief examination regarding his knowledge of parcel porter/parcel hamal. It also appears that, he is
illiterate.

13. N. Srinivasa Rao, PW-1 in para no. 19, 20 and 22 of his cross-examination, admitted that, he paid license fees
for license porter, but he denied that, he filed any reference regarding parcel porter with Rajesh Supatkar. He also denied
that, his case was dismissed by the CGIT and Hon’ble High Court due to non-appearance. He also admitted that, he did
not read, what is mentioned in document D-1, because he does not know English. In this way, he rebutted main fact,
which is asserted in statement of claim and in affidavit examination in chief.

14. Management’s witness, MW-1 supported his defence, which is taken in W.S. and after reading his statement; it
appears that, his statement is based on documents, because he was posted in this office in the year of 2008-09.
According to her, she filed Xerox copy of agreement, but original is not available on office record. She also reiterated
that she was given her statement on the basis of record. She also admitted that, said agreement was not executed before
her. She also admitted that, workman was paid minimum wages, when he worked as Parcel Porter. In this way, she
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remained unrebutted in her court statement. Nothing came in her statement, which shows, she is prejudice with the
workman or someway with the management. In this way, her statement appears to be reliable. Moreover, workman
admitted documents M-1 to M-5, which support the management’s version.

15. On behalf of the union, they relied case laws, MSRTC Vs Castribe Rajya Parivahan Karmachari Union 2009 (8)
SCC 556, New India Assurance Co. Vs. A. Shankaralingam 2009 (1) SCC (L&S) 55 and Union of India Vs. Subir
Mukherjee 1998 (5) SCC 301, in which following principles are laid down:-

i Part time employee is covered by definition of workman U/s 2(s) of the I.D. Act, 1947.

ii.  If the work of casual labour is of perennial nature, then the workers are very much entitled to the benefits
and privileges of regularization.

iii.  Continuing or employing badlies, casuals or temporaries for years together, with object of depriving them
of status and privileges of permanent employees is an unfair labour practice on the part of employer.

16. On behalf of the management, it was argued in para 7 of their written argument that, “Applicant never worked
as a Casual Labour with the Railway Administration. Therefore, there is no occasion to absorb the applicant in the
employment of the Railways” and also argued that, union already filed such dispute, which came as a reference before
this Tribunal. On this basis, they argued that, workmen’s claim shall be rejected, because workmen did not challenge the
award dated 15.07.2010 before any other court, so the workman is not entitled to any relief. The union did not deny this
argument as in fact and figure. This office also provided Xerox copy of the reference of the case No.
CGIT/NGP/36/2002.

17. On perusal of the record, it appears that, my predecessor in Case No. CGIT/NGP/36/2002, General Secretary,
Parcel Porter Sanghatan Vs. Divisional Commercial Manager, SE Railway, Nagpur Award dated 28.03.2008 and
15.07.2010 and Hon’ble High Court’s order in W.P. No. 4472/2008 held that, the members of the Respondent union are
workmen and entitled to maintain the reference. My predecessor also held that, employees of Parcel Porter Sanghatana,
which name mentioned in Annexure B & D are entitled for temporary status and regular pay scale, but claim of
petitioners, which name mentioned in Annexure C was dismissed. Against this order, LPA No. 304/2010 is pending
before the Hon’ble High Court. It also shows that, the name of the present workman, Shri N. Srinivasa Rao is
mentioned in Annexure C at Item No. 72 of the above reference. In this way, in the eye of law, nobody is allowed to
raise same issue before this Tribunal i.e. principle of res-judicata is applied in reference, so management’s argument is
sustainable.

18. Judging the present case in hand with the touch stone of the principles as mentioned above, as I observed that,
Railway has two sets of porters, but union failed to prove that, the workman was appointed by the management as a
Parcel Hamal/Parcel Porter and he was working continuously for 240 days in one calendar year. On perusal of the
record, it also appears that, he was simply licensed porter i.e. collie for some sort of period, but his claim was decided by
this Tribunal as well as by the Hon’ble High Court and LPA is pending before the Hon’ble Court. So, workman is not
entitled to raise same issue through second reference. In my opinion, the workman is not entitled to any relief i.e. matter
is subjudice before the Hon’ble High Court in form of LPA. Hence, it is ordered:

ORDER

The action of the Senior Divisional Commercial Manager, South East Central Railway, Nagpur Division,
Nagpur in denying the demand for regularizing the services of Shri N. Srinivasa Rao S/o Shri N. Samudram as
Parcel Porters, is just, fair & legal. The workman is not entitled to any relief.

S. S. GARG, Presiding Officer

% feeeh, 19 Rydwr, 2019

PI. 3. 1749 —3eNfe faare T4, 1947 (1947 BT 14) B GRT 17 S FIIRV H B4 TRBR AT
qd W ¥ed & gdEdd @ Hag MAedl iR S9d FHeGRI & d9rg ordy d ffds ofeife fdae § o
TRPHR 3 AfBROT, AR & U=e (Fe9 TRAT 24 /2014—15) BT USRI I 8, Sl Dald TRHR DI 19,
09.2019 T YT FaIT oI |

[¥. TI—41011 /70 /2014—3MER (§1—1)]
. v, fawe, R afa
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New Delhi, the 19" September, 2019

S.0. 1749.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 24/2014-15) of the Cent.Govt.Indus.Tribunal-cum-Labour Court
Nagpur as shown in the Annexure, in the industrial dispute between the management of South East Central Railway
and their workmen, received by the Central Government on 19.09.2019.

[No. L-41011/70/2014-IR(B-1)]
B. S. BISHT, Under Secy.
ANNEXURE
BEFORE SHRI S.S. GARG, PRESIDING OFFICER, CGIT-CUM-LABOUR COURT, NAGPUR

Case No. CGIT/NGP/24/2014-15 Date: 18.06.2019

Party No.1(a) : The Divisional Railway Manager,
South East Central Railway,
Kingsway, Station Road,
Nagpur — 440001.

Party No.1(b) : The Chief Personnel Officer (IR),
South East Central Railway,
Bilaspur (CG).
Versus
Party No.2 : The General Secretary,

Parcel Porter Sanghatana,
New Mankapur, Plot No. 37,
Mhada Colony ke pass,
Nagpur — 440030.

AWARD
(Dated: 18" June, 2019)

In exercise of the powers conferred by clause (d) of sub-section (1) and sub-section 2(A) of section 10 of
Industrial Disputes Act, 1947 (14 of 1947) (“the Act” in short), the Central Government has referred the industrial
dispute between the employers, in relation to the management of South East Central Railway and their union, Parcel
Porter Sanghatana for adjudication, as per letter No.L-41011/70/2014 (IR (B-I) dated 07.10.2014, with the following
schedule:-

“Whether the action of the management of South East Central Railway, Nagpur in declining the claim of
Smt. Urmila W/o Late Vasant Warsagade for compassionate appointment in lieu of death of her husband
late Vasant Warsagade, is fair, just or legal? If not, to what relief is entitled to the concerned dependent
of deceased workman?”’

2. On receipt of the reference, the parties were noticed to file their respective statement of claim and written
statement, by registered post with acknowledge due. Accordingly the parties filed their respective statement of claim and
written statement. The General Secretary of the union filed an application to withdraw the reference, which is marked as
ILA. No. 1. Management has no objection. Heard both the parties.

3. Fact mentioned in this application is that, the workman’s wife filed this claim on the basis of compensatory
appointment. According to them, Writ Petition No. 1142/2011 has been decided by the Hon’ble High Court as well as by
the Apex Court. In the light of above judgment, they want to withdraw this reference. So, application L A. No. 1 is
allowed. Hence, it is ordered:

ORDER

The reference is answered in the negative and against the petitioner. The petitioner is not entitled to any
relief.

S. S. GARG, Presiding Officer
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T feehl, 19 Ryawr, 2019

PI. 3. 1750 —3ME fAare AR, 1947 (1947 BT 14) @B GRT 17 & AR H BRI ARDR
JMESIAIRMS I & Yyaudd & Hdg Faedl 3R S8 dHaRl & 44 agay 3§ ffdse sienfe fJas 4 o<t
TRER NS ATHRT, BIAGT & Uare  (FaH AT 26 /2014) BT IS Bl &, S Dol IRBR DI 19.
09.2019 T YT FaTT oI |

[¥. TA—12011 /13 /2014—3MSR (§1—1)]
. v, fawe, R afa

New Delhi, the 19" September, 2019

S.0. 1750.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 26/2014) of the Cent.Govt.Indus.Tribunal-cum-Labour Court
Kolkata as shown in the Annexure, in the industrial dispute between the management of IDBI Bank and their workmen,
received by the Central Government on 19.09.2019.

[No. L-12011/13/2014- IR(B-1)]
B. S. BISHT, Under Secy.
ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL AT KOLKATA

Reference No. 26 of 2014

Parties: Employers in relation to the management of IDBI Bank Ltd.

AND

Their workmen

Present: Justice Ravindra Nath Mishra, Presiding Officer

Appearance:

On behalf of the Management : None

On behalf of the Workmen : None

Dated: 22" August, 2019 Industry: Banking

AWARD

By Order No.L-12011/13/2014-IR(B-I) dated 03.03.2014 the Government of India, Ministry of Labour in
exercise of its powers under Section 10(1)(d) and (2A) referred the following dispute to this Tribunal for adjudication:

“Whether the action of the management of IDBI Intech Ltd. working as outsourcing company under IDBI Bank
Ltd. in terminating the services of 12 Direct Sales Team Employees as per the list enclosed w.e.f. 27.12.2012
without paying the retrenchment compensation under Section 25F of I.D. Act, 1947 is justified? If not, to what
relief the workmen are entitled to?”’

3. When the case was taken up for hearing on 21.08.2019, none appeared for the parties concerned. It transpires
from record that this reference is pending in this Tribunal since 13.03.2014 and the parties entered appearance through
their respective learned counsel and the union filed its statement of claim and the management also filed its written
statement, but inspite of all the opportunities, the union has not filed its rejoinder nor it has adduced any evidence in
support of its claim as made in the statement of claim. Union is found absent since 11.06.2018, i.e., on eight consecutive
dates.
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3. On consideration of the facts and circumstances of the case, it appears that the union has no grievance at present
in respect of retrenchment of the concerned 12 Direct Sales Team Employees as mentioned in the order of reference.

Therefore, there exists no dispute for adjudication.
4. Therefore, the reference is disposed of accordingly.
Justice RAVINDRA NATH MISHRA, Presiding Officer
Dated, Kolkata,
The 22™ August, 2019

3 fooell, 19 RydwR, 2019
PLIAT. 1751.—30fd fare IfRIFRM, 1947 (1947 @1 14) @I GRT 17 & RO 4§, I DR
Ao, T fiS 79T AqEeTE B B gdEad & ddg MAeel AR [FTb BHGRI & drd, dged d FMfde
el fdare ¥ < IReR SiEfie e - 98 - s/ Ied, T & Ude (WeW H@I 99/2005,
101/2005, 102/2005) BT YHIR P &, S B ABR Pl 18.09.2019 BT UT FAT oI |
[, TA—42012 /193, 191, 192 / 2005—3M3MR (HTTH-1I)]
T, 9. I, AN AEBRT

New Delhi, the 19" September, 2019

S.0. 1751.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 99/2005, 101/2005, 102/2005)of the Cent.Govt.Indus.Tribunal-cum-
Labour Court, Jaipur as shown in the Annexure, in the industrial dispute between the management of Director, National
Seed Masala Anusandhan center and their workmen, received by the Central Government on 18.09.2019.

[No. L-42012/ 193, 191, 192 /2005 IR (CM-II)]
S. C. RAY, Section Officer
CECE
DU ARBR e JfRBROT T 5/ =TT, TIAYR
SIS S UHRT H. 99/ 2005, 101/2005, & 102/2005
YroriA ARG : IETHEA Tddaal

(1) B . L- 42012/193/2004-IR(CM-II) f&=Tid 2/8/2005

(2) YH¥ . L- 42012/191/2004-IR(CM-I) f&=Tid  4/8/2005

(3) NH¥ . L- 42012/192/2004-IR(CM-II) f&=Tid  4/8/2005

1. 3N SHeT gET 9. S oran, ST goiad, AT a]eEr, R —seR |
2. Sy War oo N HARRRL, S¥ 47 9§ o, NaRil-99 v & UM, UH R, el

—3TOTHR |
3. S gl gl W@ S YROIARU ER, SY 45 dqY, S JBR, Farii—arer St #ftey & Ui, Im
ARTEHT, STl —31eTR | —yrefferor s1ffe
T
TSR ISR AETelT IE dvs SIRY I9S e ddioll, —fSTel IR —3mreft TSt
Suferd
Ui B TRE W s <UP HEAT — Vsdlde

3 &1 TNe 9 : BIg TR
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: fefaofy :

fadies : 9. 8. 2019
1. 39 HATHI IRA WRBR, s Qeell §RT SR Ol Uil & e d 3l faare e ae 1947
(R4 o w3 AW FHET SR & GRT 10 SUERT (1) (@US °) §RT Ugd ofdaal & g §  fifed
(FHfda) e faa 39 Af¥eRvr & IR 8 Jefid f5 T - —

7 o, sTafa ar ufet o demfiR) o siafa geiier of s R qeR dojerd ofer @l Qs
11.5.2003 B FIT W IE@RG S IRIfId Ud A F9d 87 af 781 a1 dHaR /e 9 foa
ET BT U & IRBRT & 2

2, Suad wefid farel & U B UR JIfERUT §RT SHAUE BT I UF WINI B IMMEd fbar AT vd
UrRIITOT T S Q1T & JAWDHAT U B BT [Faer faar |

3. faTi 27.9.2005 BT URINTOT o U —3U &F & AP Udd A | I a1 & fare fquell g
yrfToT B AT 11.52003 BT B TS WATAHING B RIAT & U0 W FHERId & safer dal 9 arg &
AT DT gieTd X 1 fJqrel &1 =mafeiie taiad v 9 fhar S e 2 |

4. grfiTor &1 FHoF © fh 9 fquell Femd # 1.9.2000 ¥ AR TG FRIMT ©Y A ®ice HHGR & US U
fadi®d 10.05.2003 dd Fara of | greffror @ SuRefa e wu F sifed o STax wifre a9 far Siar o |
grRiiToT | forr AT BRI AT Al Sga BT AT AR A B IR Uepfa Bl | fquel | ody wu ¥ A 11.5.2003
®I UfTOT BT BRI WR Bl o SR I smeared A1 6 @o 3T ae di W o forar Smam | feg BRi wR RS
forar | grefioror 9 FHEiar IR ok & wHer uRare +ff fhar | faueh =1 i & urawm=i & fawg uefiror
B HaT & g@a fBar | ord: weftror @1 ot fanrd aaw vd uRamt afga dar # ggrer far o |

5. faTids 28.11.2005 T fauell =1 3o+ U IR URIT B 8¢ M@l Bl SRAIGR fbar | fquel &1 wod 2 &
I URARTOT B B A B W wy H Far H PRI T8 fhar| gafory A e & AR H§ By [dare
ISR B ARl A1 WohdT | [Juel & i e | 9RfHd $8 WRI R VY AHRES HR S B ©, W
e ORI orafyr #§ FHr +ff 81 2| 1 B SHRHd AaeIHdr & MR TR ATHRAD SAHBT B ATeIehdT Bl
2, R/ 3@ W SHeR & Agd | FHIfad HRa Sl 2 | Ueiior o1 {59 S$heR & Argd 9 fauell | w
BRI fBAT 1, I Sd H UABR A1 A1 A7 | UrRiRToT § ARy Y e uRye Bl W YR T8l g
2 Sidfd fauel oxfi Gvers &1 3 2 | fauel Ser &1 gRvmr § 98 srar € | Ui ve faue & qew Naioie vd
PHGR BT T WIMUT T8l 3T & | ITPhI I8 W T © b Shar IR [quell & da gae o7 o & AJAR
SHhaR BT HURH ol 2| A T R & Fwed & ford sifidl & FAifd &x9 vd gem wwifua |wgu
< SHeR &1 & Blar 2| fQuell & 3l Wiee FHGR &1 I3 UG 72l 8| SHAR IMAHATTAR SHDT BT
FIHR IAPT YA BRAT & | AT I1aT RATPR a1 S |

6. SHIUE & SIfaEHl & MR W 34 faarsi § fr=ifea ey fag &A@ 14.12.2005 &1 FeiRa faa
Ty —

L Whether the workman was engaged by the non-applicant establishment on 1.9.2000 as a field worker who
continuously worked up to 10-5-2003 and whose service was terminated on 11-5-2003 in contravention of
Section 25-F of the Act ?

II.  Whether the non-applicant establishment is not an industry as defined under Section 2-J of the Act ?

III. Relief, if any.
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7. IIfRToT 3o Wi W WA Uil dI wifea fBAr iR Ueldi \iey W Usyi- Sy 1 9 Sy 17 dF
gotdl &1 ueRRia f&ar|

8. fquelt @1 iR & Wy 3§ Fefiara Tl 9ee RN AaER oI wifed fear m feg 31 doig
yeRRid F81 fhar 1| $9 YRVl # QAP 4.2.2016 P qd WORIA SMRBRI gRT SHYUE DI 989 FAbR YR
ol 2g omRferd fasam wrm e fhg 2362016 @1 G gl R Y 989 G 3MawId A g¢ Y 989
T USRT aa ST R8T| 39 4 YR HRAT 99 /2005 H Uil #1 iR ¥ wera forkaa 989 ff uwga @l
T

9. et 18.10.2016 ¥ fauell uer 9 yeHRull # SrURRIT &1 AT | 3<Id: 22.7.2019 HI yrffror & gfafAfdr &
ARgE Tb I T AR IHIUET BT e BT gRefe fHar T |

10. grRiivTor & gfaffe &1 U8 9@ 2 o urefirer o1 9 Fyfad ok 9 & wamfed &1 @ faRad smew
fqueft grr feam wam | wreifror 57 el Sar sraf &1 It SR @ forl usei- Se) 7 ¥ S&y, 17 dd SuRefd
RfSTReR a1 yferal elRia @1 & S fauell & aiffei & €1 off 78 €| fauell 4 3@ WX SRl dxar &1 B dl fbar
2 g o9 w9 | 9 @1 BIE g 3R 9 8 SHAR DI I FHEH & Yol 4 [HI T YA BT BIg AT
A b | wriiTor @1 SuReIf ik Y & 9 axardel fquell & uy 8 e STHggrax UrRiRToT & uel &l
e ®U ¥ yAIfad dxA & ford fauel 7 uwga w8l | i & fiwe, uai- sg 7 9 S 17 09
Yol@l B Headl PR D T H Blg AURIGS briare] Al fquell 7 T8 1| sHfery faueh & favwg ufcraer
IUYRYT $R §Y I8 YA FF1 ST @12y fob urefiRror <7 1.9.2000 | 10.5.2003 T fquel & afie 240 &7 &
AP TP bovex q¥ H HaT Bl © | [Auell gRT HarEd | gd ureiirer @ $Is Afew serar Aifew ddq e
gferer ft & R 21 39 YR Y 3y Wl gHifdid B 21 31 Id WeR fhd Oid | SN 3uH ddi &
A W i =Rie g R B § —

(1) (2015) 2 UM BIC DI 317 FEA AYd 99 UL THIMREL HIUNIA |
(2) 2011 (130) YH.UAIR,, 337 (WA i) Td== RHE T9M RIFRIUSA ST AFR

o

B) 2017 (2) STYTAI. 430 (IGRAM I=d <IRITA) 700 TH.SIIEH DIURfed d& forfics TR a9M STol

gUSE A fCed

falaN

N ~ O\ (o
[eTHCS I HIhAT TR g |

@) (2015) 4 UM BIC DI 544 AP HbToll YOS HHI

(5)  (2010) 15 UM BIC DS 457 AU HTUARIE JRATT I Siad Rz T

(6) 2011 (128) UB.UAIMR. 564 (UM PIC) 3R THGad G A 4 ARG Gola! 0AT 9 31 |

(7) 1986 (2) TANGIIMR 278 SRl Rig T =T 991 T AT US4 |

(8) S=g UL TORAM 1996 (1) 322, 57 3RO TAIMR. WIS 149 LML ofaR PIC STIYR

(@ 1993 (II) TAUATA. 575 (UM BIC) SI. B. IGd I OL.UAY. SIS

(10) TSR, 2010 (FUH HIE)1236 SRNGER fheival cfiaa fedo a9 ¥Ry 918 FETel 918 a1de |

11. Ul & ey yreft uer & qol Ud e gl § uikd Iy & aRelied & S u”ie faareiy
fig W vl 59 yaR © —
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fag w1 — 39 fig & A= 4§ yRifor R I8 RifEwR Rt © 16 9 oo Aias vd forlad e 9 a8
AT BN b I faueivTor & 39 Wies ad) @ UE WX 1.9.2000 DI HdT § ol T8 a7 faFid 11.5.2003 ®I IHD!
JarTIfd @& qd T deivex a9 df Iafy # S fAuel & el 240 faT @Y Far gt AR ot 2

12. o9 fafre sreuten &1 JMUR TR STEdd ORI gRT URd Uit ol & siffeyed sifdmd & s
(W SAHIOT §RT) FRYAITAC M IR Taoiiag(cd Sroll-aR, UaMS.3MR. 2006 (JUH ®IC) 355 (1) wd
Il BRI AR g9 gl gfen (2002) 3 @EIANHL) 25 Seowd €1 g4 ot # Ame
JeaH AT < I8 PET © 1d b ay H 240 a7 Yol &I & T2 BT YA B+ Bl RIGHR ITar B drel
greff W £ 5| Ul @I 59 92 & YA dx @ ford favawig, AiRe® 9 Ui Al URgd e g | uwefi
@ IO UF U9 & AT B At TE B |

13, URil @I R A AHR Hared R gRT UIRG 7107 SRRaex el f¥fase o firgwrsg #emhl ¥rs
aras ¥ uiRa fafy &1 sraer forar T 21 59 ol § 9 Hdtea =aramerd 3 wel © P ue 99 7 240 T
DI AAT AR FAEOT B 8 U P daq 9l HHSR B Ugd W/ e Hraferdl 3if¥erdl dd 781 8l
Uil & | SAfeT 99 BHGR ITaT B UG 30 e §RT I8 $He fb SA7 240 39 Fa1 @1 & e faueht & gaTa
3G UG HRATT BT AT WY BN, A RIfEHR FRSTe 0R iR 81T fd g8 240 &7 A1 HHR gRT 7 fban
ST yETIT &Y | 39 o & aedl ud svdiid fdare & dedt & uRefied © I8 deurdd far Ude Bl @ fb
39 ol | s/ <IaTed gRT PRSI &1 GAETTd S/ ¥ ST Uoikd UK $R BT Maer fam 1 o e
59 e & SWRIT Y RIS S Uolkdl &1 U &7 W fAwd 8T of | gafe’ I8 /e - e 9 S9
TR IRIMNT RAfGuR &1 I 21 B, STafd gwawd [darg # a1 ureiirer <1 Juell | $I5 Uoikd WRd HRa &l
fae & 721 a1 | o= wa & IuRIfT IR fe yeial &1 g1 BIeufd Uee— Sy 7 9 S&g 17 dF
YT BT & | 39 Yoidl WR fquell 9 Wa & yol@l &1 i 9 89 T 37eU HR gU $7© fHexidd $el © | Al &
rRfTor & fawg fear weg A B 2] TR BrRiarel e &1 faed ot fhar 21 39 Rufa # faueh g
Ueei— Ty 7 9§ T 17 dF BICI Ul & Hol UeRkdl dI Uil I UK HRAM BT Aded Wl fHar ar 21 59
UpR 39 ot § gilRa Afdr ureft & uer & deurcd a1 & BROT WEd Tal © |

14, URITTOT 4 I8 oUferd o b 9 fauel & GEId WA S, S I IR 9 a9 I BT YAT B Hhd
Bl, UK PRaAM Bg ARBRT I AT el | ARERer gRT fAuell $ Afe yel@l & WRfIBRUT BT S AT
ST aT fquell §IRT 99 Yeldl @ 3iRdcd ¥ 8l U W S XA el b1 S, a9 8 fuell & fawg ufcrad
IUYRYT fBY S &1 Big MR AT giar| fquell |el dedier Ml = weger wel 8 & Here swads 9
amumeff W | ORI gU © 7 B S TR & awdrael amreft W ¥ aitaw # 7

15, TfRTOT 9 Uavi- Swg 7 ¥ Sy 17 dd BTONI IORER @ WISIURTAT IR BT | 39 Bl uR i off
fouel & UItrepRY & gweR areET JAfiaRoT Sifdhd F8) 2 | 39 SuReI YRS R /ATl T &g dell],
IR Hfad & wafds fQuell R &1 AW sty il SraR dvs, ddiol sreR 2 | urefier gRT uRd
fquell &1 U5 Uesl Swg 5 U8 W UM 2 fb 37 UF b i B+ R quell BT A (TERER) T R
TR A1 gfad fey T 21 39 Rafd 4 yeel- Sy 7 9 Sy 17 9@ S Bl R @ T8 89 W fauel
I BT 4 g AR gfad 9 8F1 59 Yol b1 fauell | $Is = 9 841 3ferar fquell & yorai &1 g =
BT AT var 2 | weft @Hen vd ar o e wew # 39 gon) e & qof drrona gefien (el @
T BT HET 7, fheg Geiell MU el deF # 39 a2 &l RAIeR &cll 2 | ureff Miar & orgar s gefien
& AR dTel o UolEl ¥ & Bl dRard | 9 31 g9 Refd 1, urefier gR1 9o vedl @ e
fourd gy o fauell I Uwgd dRaM Bl Arded By O & wiewfcdl @ |red # gafia S yHId s & |
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AT o U @ Bl S9 T% ol Uolkd BT IMEUR @ dTel Afdd @l USeRI §RT IJUATO - @l
SITd, e # Tl fRY oM Ay T8 R |

16. Ua¥i— Swg 7 W S 17 d& Ioreed H i qeal & \ww H§ ureiirr & ey due faRemRD o uae
8¢ 2| Uil gefier wecl & b S Afed & 3979 | ugel 1500 ®UJ o o 916 ¥ 1800 ®UU ol o | W o &
g% I8 OReR H sWER dRal oA | fbeg RIawaR wd ardcar 2000 S fb grff & Ja1 § o & URMBIE Al E,
A TR IASRER UaR— S 7 9 S 8 H Uil FIATAT BT 1500 ®UJ ARGD I A ST BT b 7 Bl
TR 8 1800 WY b faar wam 21w faremara uref gEften & @l ar e IRorer # aftfa qeal § 9
fefl v @1 e gl avar 2| e @ 39 Reafd # urifor gy uvga ot Rex @ wiewfaat geei-
Y 7 W T 17 D [l UHR favaw g vd w7 aea T8 2| I F wrewfoat fuelt @ f5 sfera
B AT AT yAIOIT 8l g © Sfer §1 ol Uoldl & URAIBRYl HI fauell | e o A FE &1 o
|HA | I8 T8I HET off Fohal © & [Juell 7 fFarfed fig W Suder waicd |ed &I SHggiax Ugd T8l bl
&l

17. S8l dP RN & faveg fHear ey uRgd &)+ & BRYI ARIS HRIAE] b S BT Ued 8, A9 3fHd
| yHO & qf vd uRRUfl R faR & Swa g8 sfd =81 8rm, wifds urfl fiar & wem # a7 <erifaa
WE /Y B S © & IH AU HF SHER F TR AT fbg HM THaR el o 9| 39 R 3§ Spar
gRT rRifor &1 RS f6d S & SR g8 weiaer A e T8 7 6 uRiier 9 uest 7 9§ 17 wiewfo
frefl SpeR gRT FuIRd fFd T gor) IR § Al &, den W@y &1 fQuelt deee grr Fafsa see &
ford 571 ufot &7 9 fauel & R BF1 el 81| s AfaRad a8 1 Agwaget 2 5 urifror 9 ygeh- sy 7
U T 17 AP ORER BT BT TR 2000 F S[elTs 2001 TF I AR HI & UK Bl 2, sHS gAadd
NI 2001 ¥ A 2003 T & SURAM Iowex 1 a1 ureitror 9 fauell § uvqd d=am &1 faed far ok 7 &
I wgd fHd €1 39 UBR AAIHIRG (11.5.2003) @ Ydadi Tdh DHolvex Iy @l @y H 240 3T dAr HA
Tl B W Tord wRgd B 7 i T fave @ 2

18. Uit AT o W # S@aRi & ARER & WU H Usel 5 B Afed il 7| I8 Yol W uRitrr g1 &
|eg H yaRid € dor fauell 7 1 39 W PIg 3ne T8l fBar | ysel 5 uF fquell gRT WEd 5 AYa daid
ISR & AHET TR fhar 7 UfiSaR f&H1d 2.10.2004 €, R Ui & uRdre & Sk 3§ ydd fbar 11 2|
S UF & I Sb WR SHaRI BT AU T BRI BT @ Aled faaver Wy 71 w3 2| fh, I8 il gRT yeRi
Jog 2 sferd urifror g9@) arafdedr &1 fafdid: sReR T8l B Aaddl 2 | faueh @l @&t o i 7 oo
|ed H g Pel © b yas 5 YISy S8l U [6ar 1| 9 UF & A1 Hoi'| gl # fquell gr1 fafr=
Pt B gUG-—guE AN & for Hfoum SHeRl @1 ndfed fhar ST ywe gar 21 v g gar @ o
grRifor o1 fhdl SR gRT MRS 6y S wR fauell dverd § &rd fhar 8N U9 Shar 4 SAST UIRSAAS
o BT B8 | fobeg aR<IfAdaT BT GUIRR Sl fauell TR I W@y Bl e JHI - b1 YA foba,
T uriiToT e 8T g8 | Ui g Y &R H favdl R8 € fb S 1.9.2000 W 10.5.2003 Td fquell &
I AR BRI fhar & e HargHra &1 Hia fafdr faie 11.5.2003 & gdad! o delvsk a9 &I fafdy H 240
faet @ o fobam v

19. URINTYT gRT URgd o we gerdl # uiRa ol uritrer & g wweA gg Wene udid 9 B ©
A Hated < gRT UiRd fAvfa =gAfiae eaivee 99M Sfiad Rig @ oY, R @dadt 9 3§91
ARl Gl sfedr o1 SRa Rig 99M e 3l USlg @1 1. &. I&d 99 SI.YAY. SIS § BHBR Bl
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HETRV g TN $ AR R {d FAMT B T & Fod # I UfRer o gadrs &1 fawx Y a1 damgad
o ST Srde SRR AT B |

20. #1 IR SiF AfSHA Rellh FRIET 99M el oak PIc SR & Mo § AR (ORI I Ry
R 799 U & Iidifd el ug & fiwg yre # 2 "' & fod MAfa frd om acoeara *afd gem qen
Td O 9 B AW T @ § /MR WA e &g a1 18 daraAiia o siftfm @l gRT 2 (37el) (@1d1) |
3resTfad T8l BT A 2 |

21, A IIdd IR gRT e Ioigd a9 Ul THIR BN H S Helvss ay &l 3@y # 240
T ¥ 31 R PR el FHBR Bl [G1 A & a1 FAMG BRA1 Sdfh B IR Ui &I 81 8¢ |idar
R HRATIT ST ST HT 2 |

22, HARST STENEER I di—eiimfed d& forfice ™ o9 gvseEa oo don #aad #amoll gue &F
forfics a9 AfBAM T IHad & Forl # eif¥iaxer @1 g1 25 (S) Td (TF) & U@aemEl & Sooiad H @l
TS QAIAIT BT 1Y SERRT AT B |

23 9y Ud Y & fades & Swra, i ureifror gy fJuell & rfli9 ua dotvex oy &1 @iy # 240 a7 dar
quf B P T qAT fAuell & i S RIS B @& deg vt T8 fhY W 2, gaford fduel wvers
grfToT T fRiSTes BT €y T B 2 | uRem wawy el gR1 SR ara i @ gd it @ awr
25 U & UIEGEMl & JJUIA § U H1§ BT Alcd T AfeH Ia9 f&ar SHr gd Besl Ufder &1 Yae fbd S
BT AEIHAT & S~ 781 Bldl © | 37 g favg urifror & favwg fooffa fbar omar 2 |

24. o5 " 2 — 39 iy &1 RAfGuR fauel W R 2 fb=g fuell g1 59 wrg 4 S do, |y 3feram
fafer uga 7187 5y T © | gloR) U8 U el AT S |ehdl fob fquell wven St o gRT 2 (o ) H A
TS URHTYT & AR “SENT’ 7 8 | 37 I8 fa=g fuell & fawg Foffa fbar Smar

25. fag @& 3 — fag ¥@ar 1 R uilRd fvly & sgar ueiiror fauell W & TS d 1.9.2000 &
10.5.2003 % ARG B AT Th Holvsy Iy &I 7@l § 240 T &1 Aa1 ol &R o9 &1 qa I 8l ax
B 2| safory faueh e grr urftror @1 fadie 1152003 BT AAT ¥ g wAT W yAIOT T gar 2|

iRy yrefivror fquell & ®IS AT UK & &I IMASTN &1 & | UrfRTor gRT Ugd T4 IR 6 S+ A
g1

e

26. FRIOR TEgaR UIRT fhar S & | 5™ A6 gRT 39 AMel § <IRI0ige gq devd fdare o1 I
SRfeIgER e S 2

27. fafty @ ufafel o= ReR &1 fenfirs faare =™ 1047 & aRT 17 (1) & Sravia ydbrerTet
T @1 o9 |

T AT A, Forde sRiEr
73 el 20 RyawR, 2019

PILIAT. 1752.—3ed fdarq AfAfam, 1947 (1947 BT 14) B GRT 17 & AFART H, DB TRDBR
AAT d F40 & Yeeds & dag Faredl 3R S99 HHGRI @ 44, ey ¥ Ffdw e fJars
DA WRGR AENE ARNHR- |8 - 5\ IR, Jas & udie (Fed d&r 02,/2005) BT UHIRA HRa g,
Sl S VDR BT 18.09.2019 DI UTKT AT T |

[¥. TA—42012 /29 / 2004—3TMSMR  (ATTH-I1]
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New Delhi, the 20" September, 2019

S.0. 1752.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947) the Central
Government hereby publishes the Award (Ref. No. 02/2005) of the Cent.Govt.Indus.Tribunal-cum-Labour Court,
Lucknow as shown in the Annexure, in the industrial dispute between the management of Archaeological Survey of
India and their workmen, received by the Central Government on 18.09.2019.

[No. L-42012/29/2004 -IR (CM-1I)]
S. C. RAY, Section Officer
ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT LUCKNOW

PRESENT : RAKESH KUMAR, PRESIDING OFFICER
L.D. No. 02/2005
Ref. No. L-42012/29/2004- IR (CM-II) dated: 22.12.2004
BETWEEN :
Sh. Devi Singh, S/o Sh. Summera

R/o Nagar Sikari, 4, Hissa Phetapur Sikri
Dist. — Agra, AGRA (UP)

AND
The Superintending Archaeologist
Archaeological Survey of India
Agra Circle, 22 Mall Road,
Agra (U.P.) — 282001
AWARD
1. By order No. L-42012/29/2004— IR (CM-II) dated: 22.12.2004 the Central Government in the Ministry of

Labour, New Delhi in exercise of powers conferred by clause (d) of sub section (1) and sub section (2A) of Section 10 of
the Industrial Disputes Act, 1947 (14 of 1947) referred this industrial dispute between Sh. Devi Singh, S/o Sh. Summera,
R/o Nagar Sikari, 4, Hissa Phetapur Sikri, Agra (UP) and the Superintending Archaeologist, Archaeological Survey of
India, Agra Circle, 22 Mall Road, Agra (U.P.) — 282001 for adjudication.

3. The reference under adjudication is:

“WHETHER THE ACTION OF THE MANAGEMENT OF ARCHAEOLOGICAL SURVEY OF INDIA, AGRA IN
TERMINATING THE SERVICES OF SH. DEVI SINGH, S/O0 SH. SUMMERA, STONE CUTTER W.E.F.
1.2.2003 IS LEGAL AND JUSTIFIED? [F NOT, TO WHAT RELIEF HE IS ENTITLED?”

3. The case of the workman, Devi Singh, in brief, is that he had been working with the ASI, Agra for last more
than 12 years as Stone Cutter who was engaged in maintenance of monuments, which is perennial nature of work; and
his services have been terminated by the management of ASI w.e.f. 01.02.2003 in illegal way without assigning any
reason or charge sheet or retrenchment compensation. The workman has alleged that the management has engaged one
Sri Laxman s/o Sh. Genda in his place and other hundreds of workmen. The workman has submitted that the
management has terminated his services without following principle of ‘first come last go’. The workman has submitted
that a seniority list of daily wager is prepared by the management of ASI; but they manipulate the same and keep on
engaging workers in an arbitrary manner and an FIR to the effect has been lodged for manipulation in the government
documents against the management of ASI. The workman has alleged that he had become entitled for grant of temporary
status by virtue of his long duration of services and he demanded accordingly, but, the management terminated his
services w.e.f. 01.02.2003, instead of granting him temporary status. Accordingly, the workman has prayed for his
reinstatement with consequential benefits, including back wages etc.

4. The management of the ASI has opposed the claim of the workman by filing written statement wherein it has
submitted that the present claim of the workman is not maintainable as the ASI does not come within the definition of
‘Industry’. It has further submitted that the workman was engaged as casual labour as per availability of work and has
never worked for 240 days in any calendar year. The management has submitted that the workman was never appointed
on any post as such the question of his termination does not arise; since his engagement was dependent upon the highly
intermittent casual nature of work and as soon as the job ended, he was no more engaged, therefore, such disengagement
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does not amount to termination so as to attract any provision of law; moreover, the management has submitted that the
workman had been engaged for 111 days in 1999, for 126 days in 2000 and 147 days in 2001 only. The management has
also submitted that the workman was not declared as a temporary status worker as per Government order dated 10.09.93
as he did not work during the year preceding 10.09.1993. The management has further asserted that the seniority list
submitted by the workman is old one and since the workman himself left the work on his own, therefore, he was
discontinued from work and the list quoted by the workman should not be considered. Accordingly, the management has
prayed that the claim of the workman be rejected being devoid of any merit.

5. The workman has filed rejoinder; wherein apart from reiterating its averments already made in the statement of
claim, he has submitted that ASI is well covered under definition of ‘industry’ in view of the law laid down by the
Hon’ble Apex Court in Bangalore Water Supply case.

6. The parties filed documentary evidence in support of their respective pleadings. The workman has examined
himself; whereas the management has examined Shri Munajjar Ali, Asstt. Conservator, to corroborate their case. The
parties cross-examined each others’ witnesses and availed opportunity to forward oral arguments. The parties were also
granted opportunity to file written submission; whereupon the workman filed written submissions; whereas the
management did not file any written submissions.

7. Heard arguments of the representatives of the both the parties and perused entire material available on file.

8. The authorized representative of the union has submitted that the opposite party management, engages daily
rated/casual employees for work of maintenance of monuments, which is a perennial nature of work; and the workman
has been engaged as such by the opposite party management; who worked with the management for 12 long years; but
his services have been terminated in utter disregard to the provisions contained in Section 25 G, without complying with
the provisions of Section 25 F of the Act. He has further submitted that the management after terminating the services of
the workman has engaged other workman in his place in violation to the provisions contained in Section 25 H of the Act.
He has further argued that the ASI looks after maintenance of the monuments and raises money by charging money from
the visitors/tourists in form of entry tickets and the same is being utilized in upkeep of the monuments, thus, it carries out
commercial activity and comes within the purview of the triple test formulated by the Constitutional Bench of
Hon’ble Supreme Court in ‘Bangalore Water Supply and Seveage Board etc. vs. A. Rajappa and others etc. (1978) 2
SCC 213’. The learned counsel has also submitted that the workman is also entitled for consideration for grant of
temporary status in terms of OM No. 51016/2/90/EST.(C) dated 10.09.1993. He has relied upon:

(i)  Gopal Krishnaji Ketkar vs Mohamed Haji Latif & others AIR 1968 SC 1413.

(ii) Hon’ble High Court, Allahabad in WP. C No. 20486 of 2013 Union of India thru. Its Secrey. Culture &
another vs Surendra Singh Rashtriya Adhayaksha INTUC & another decided on 14.03.2019.

(iii) State vs. Harchad 2001 (90) FLR 744 (Raj)

(iv)  Bank of Baroda vs Ghemarbhai Harjibhai Rabari 2005 (105) FLR 383 (SC).

(v)  Harjinder Singh vs Punjab State Warehousing Corporation 2010 (2) LLN 14 (SC).

(vi) Samishta Dube, Appellant vs. City Board, Etawah & another, 1999 LAB. I.C. 1125 (SC).

(vii) Anavali Kshetirya Gramin Bank vs The Presiding Officer, Central Industrial Tribunal, Jaipur 7 others 2002
(930 FLR 79 (Raj).

(viii) Kuldeep Singh vs General Manager, Instrument Design Development & Facilities Centre & another (2011) 2
SCC (L&S) 524.

(ix)  Sriram Industrial Enterprises Ltd. vs Mahak Singh & others (2007) 1 SCC (L&S) 961.

(x)  Maharashtra State Road Transport Corporation & another vs Casteribe Rajya Parivahan Karmchari
Sanghatana (2009) 2 SCC (L&S) 513.

11. In rebuttal, the authorized representative has argued that the establishment of ASI is not an ‘industry’ as it
carries out sovereign function and further that the workmen concerned have never been appointed by the management of
ASI rather work had been taken from them in peak season as and when required, thus, they never completed 240 days of
continuous working and therefore, they were not entitled for the benefits of provisions contained in Section 25 F of the
Act. It was further submitted that the maintenance of monuments is temporary and seasonal work is required and the
same is not perennial in nature thus there is no need to appoint regular staff for carrying out such casual nature of work;
moreover, it extends only so long as funds exist for maintenance. The learned counsel also submitted that the seniority
list filed by the workman is of no avail being too old.
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12. I have given my thoughtful consideration to the rival contentions of the authorized representatives of
the parties and scanned entire evidence on record.

13 It is the case of the workman that he has been engaged by the opposite party ASI for more than 12 years and had
been terminated w.e.f. 01.02.2003 his services in violation to the provisions contained in Section 25 F & G; moreover,
the management of ASI has engaged other new workman after disengaging him, in violation of the provisions contained
in Section 25 H of the Industrial Disputes Act, 1947. It has also been pleaded that the workmen were engaged for
carrying out maintenance of monuments, which is a perennial nature of work; hence, the management ought to have re-
engaged him on the basis of his seniority before engaging new workmen; but the management failed to do so. The
workman’s union has also stressed that the ASI is an ‘industry’ within the provisions of Section 2 (j) as it earns money by
means of tickets from the visitors and tourists (Indians as well as foreigners). Likewise, it is also the case of the
workman that the management did not consider his candidature for grant of temporary status in terms of OM No.
51016/2/90/EST.(C) dated 10.09.1993.

14. Per contra, the main contention of the opposite party is that the establishment of ASI is not an industry and the
work carried out by the department does not come within the purview of commercial activity. Further, it has heavily
relied on the fact that the workmen has not worked for 240 days continuously in any calander year and accordingly,
compliance of provisions of Section 25 F was not necessary while terminating the services of the workman who was
engaged casually as and when their services were required for maintaining the monuments.

15. After going through the rival contentions of the parties it becomes apparent that before entering into the merit of
the case this Tribunal has to decide as to whether the opposite party is an ‘industry’ or not within the meaning of the
Section 2 (j) of the Act. In this regard the workman has relied on verdict of Hon’ble Apex Court in Bangalore Water
Supply & Sewerage Board etc. vs. A Rajappa & others case (supra); wherein it has been observed that

“absence of profit motive on gainful objective is irrelevant, be the venture in the public, joint, private or other
sector.”

Hon’ble Apex Court has further observed that:

“Where (i) systematic activity (ii) organized by co-operation between employer and employee (the direct and
substantial element is commercial (iii) for the production and/or distribution of goods and services calculated
to satisfy human wants and wishes (not spiritual or religious but inclusive of material things or services
geared to celestial bliss i.e. making on a large scale Prasad or food) prima facie, there is an industry in that
enterprise.”

It is well known that the Archeological Survey of India is indulged in upkeep of the ancient monuments in order
to preserve the cultural heritage of this country. For achieving this aim the ASI is being funded by the Government of
India and it most of the times charges entry fee from the visitors, which is being utilized for the maintenance and upkeep
of the monuments and its gardens etc. The workman’s union has contended that the work carried out by the ASI is
similar to CPWD and PWD, which are industry within the purview of the Act. Also, it has indicated that the nature of
work carried out by ASI qualifies the triple test, formulated by Hon’ble Apex Court in Bangalore Water Supply case.
Thus, in view of facts and circumstances of the case and above legal prepositions, I am of considered opinion that the
ASI is at par with the CPWD, PWD and other municipalities, which are covered under Industrial Dispute. Also,
Hon’ble High Court, Allahabad in WP. C No. 20486 of 2013 Union of India thru. Its Secrey. Culture & another vs
Surendra Singh Rashtriya Adhayaksha INTUC & another decided on 14.03.2019 has held that the ASI is industry within
the definition of ‘industry’ as provided u/s 2 (j) of the Act.

Accordingly, in view of the discussions made hereinabove and law relied upon, I come to the conclusion that the
opposite party is an ‘industry’ within the provisions of Section 2 (j) of the Industrial Disputes Act, 1947.

16 It was the case of the workman that he had been working with the management of the ASI and his services have
been retrenched by the management without any rhyme or reason in violation to the provisions contained in Section 25 F
& G of the Act and also that after his illegal retrenchment the management has not bothered to re-engage him; rather the
management has engaged other new workmen in violation to the provisions of Section 25 H of the L.D. Act, 1947. The
workman in his evidence has stated on oath that he was engaged in 1992 and the management has not re-engaged the
retrenched workmen on the basis of their seniority but has engaged fresh workmen in his place. He also stated that
Raghuveer and Ram Veer who were engaged with him are still working and had been granted temporary status. It has
been further submitted that the Tribunal has directed the management to file muster rolls and seniority list to substantiate
their version regarding continuous working; but the management neither filed the muster roll of concerned workmen nor
the seniority list; nor let him or his authorized representative inspect the documents even after specific directions of the
Tribunal in this regard. It is also relevant to mention that there is no cross-examination on the point.
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17. Per contra, the management’s case is that the work performed by the workmen is not of perennial nature but
intermittent and casual. The workmen were engaged as per need; and accordingly, the workmen never completed 240
days of working in any calendar year. In cross-examination the management witness accepted that the daily wagers are
being engaged as per need for conservation of the monuments and they are accordingly, engaged on muster roll and they
are being paid at the end of the month according to their working days.  He further stated that seniority list is being
maintained in respect of daily wagers.

18. The workman has submitted that he had prayed this Tribunal to summon the muster rolls from the management;
and accordingly, the management was ordered to file muster rolls vide order dated 04.04.2005. In this regard the parties
have allegation and counter allegations on each other; but the core issue is that when the management had been directed
to file the muster rolls in respect of the workman then the management was duty bound to file the same and in absence
thereof an adverse inference could easily be drawn against the management of ASI. Learned authorized representative of
the management submits that the workman/his authorized representative never inspected the record in the management’s
office, while refuting it the learned authorized representative for the workman alleged that the relevant records were
never made available for inspection, neither produced before the Court.

The management witness stated that seniority list is being maintained in respect of daily wagers and also in the
compliance of provisions contained in Section 25 G & H of the Industrial Disputes Act, 1947 the same was required to be
maintained by the management. However, it is relevant to note that the management did not file such seniority list with a
view to defeat the claim of the workman.

19. Admittedly, the workmen were engaged to carry out casual nature of work on daily wage basis on muster roll,
this fact has been admitted by the management in its written statement; while it has simultaneously denied the continuous
engagement of the workman; but its denial is not specific as it was required to come forward with the details of the
working days. The management has submitted that the burden of proof that the claimant was in employment of the
management primarily lies on workman who claims to be a workman by producing vouchers of payment of salary etc.

20. The workman has come forward with a case that the workman was engaged w.e.f. 1992 and had been terminated
illegally w.e.f. 01.02.2003 and after his retrenchment the management did not bother to re-engage him though it engaged
other fresh faces. The workman in order to substantiate its contention, summoned the details from the management; but it
failed to file the same.

Hon’ble Gujrat High Court in Director, Fisheries Terminal Division vs. Bhakubhai Meghajibhai Chavda 2010
AIR SCW 542; has observed that for proving 240 days’ continuous working, the workman would have difficulty in
having access to all official documents, muster rolls etc., in connection with his service, therefore, the burden of proof
shifts to the employer to prove that he did not complete 240 days of service in requisite period to constitute continuous
service. Hence, in view of above case law, an adverse inference can easily be drawn against the management. The
management ought to have come forward with specific case as to when the workmen worked with it, with substantial
proof thereof.

21. The provisions contained in Section 25 H of the Industrial Disputes Act, 1947 read as under:

25 H. — Re-employment of retrenched workmen. — Where any workmen are retrenched, and the employer
proposes to take into his employment any persons, he shall, in such manner as may be prescribed, give an
opportunity to the retrenched workmen who are citizens of India to offer themselves for re-employment, and
such retrenched workmen who offer themselves for re-employment shall have preference over other
persons.”

A bare perusal of the above section indicates that the said Section provides for re-employment of retrenched
workmen. It says that when the employer proposes to take into his employment any person, he shall, in such manner as
may be prescribed, give an opportunity to the retrenched workmen who are citizens of India to offer themselves for re-
employment shall have preference over other persons. Rule 77 and 78 of the Industrial Deputes (Central) Rules, 1957
prescribe the mode of re-employment. Rule 77 requires maintenance of seniority list of all workmen in a particular
category from which retrenchment is contemplated, arranged according to seniority of their services in that category and
publication of that list. Rule 78 prescribes the mode of reemployment of retrenched workmen. The requirement of Rule
78 is of notice in the manner prescribed to every one of all the retrenched workmen eligible to be considered for re-
employment.

Rule 77 requires the employer to maintain a seniority list of workmen in that particular category from which
retrenchment is contemplated, arranged according to the seniority of their service. The category of workmen to whom
section 25-F applies is distinct from those to whom it is inapplicable. There is no practical difficulty in maintenance of
seniority list, Rule 77, therefore, does not present any difficulty. Rule 78 speaks of retrenched workmen eligible to be
considered for filling in the vacancies and here also the distinction based on the category of workmen can be maintained
because those falling in the category of section 25 F are entitled to be placed higher than those who do not fall in that
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category. No doubt, it is true that persons who have been retrenched after a longer period of service which places them
higher in the seniority list are entitled to be considered for re-employment earlier than those placed lower because of a
lesser period of service. In this manner a workman can claim consideration for re-employment only if an eligible
workman above him in the seniority list is not available. Application of section 25 H to the other retrenched workmen
not covered by section 25-F does not, in any manner, prejudice those covered by section 25-F because the question of
consideration of any retrenched workman not covered by section 25 F is available for re-employment. There is, thus, no
reason to curtail the ordinary meaning of ‘retrenched workmen’ in section 25-H because of Rules 77 and 78, even
assuming the Rules framed under the Act could have that effect.

The distinction between section 25-F and 25-G of the Act was elaborated in Bhogpur Co-op. Sugar Mills Ltd. v.
Harmesh Kumar 2006 (111) FLR 1202 (SC), in the following words:

“We are not oblivious of the distinction in regard to the legality or the order of termination in a case where
section 25 F thereof applies on the other. Whereas in a case where section 25 F of the Act applies the
workman is bound to prove that he had been in continues service of 240 days during twelve months preceding
the order of termination, in a case where he invokes the provisions or sections 25-G and 25-H thereof he may
not have to establish the said fact.”’

Hon’ble Rajasthan High Court in State vs. Harchad 2011 (90) 744 has observed as under:

“5. In Samistha Dube v. City Board, Itava, the Hon’ble Supreme Court has held that even if the
provision of Section 25 (F) had not been violated and the workman had not completed 240 days in a calendar
year counting backward from the date of termination and there is a violation of the provisions of Section 25
(G) or 25 (h), the termination becomes bad. More so, in Vikaramaditya Pande v. State of U.P., the Apex
Court has held that in case the retrenchment/termination wages with continuity of service unless employer
satisfied the labour court that he had gainfully been employed somewhere else. However, in the facts and
circumstances of the case, the court can award a lesser amount for back-wages.”

Further, Hon’ble Rajasthan High Court in Anavali Kshetrya Gramin Bank vs. the Presiding Officer, Central
Industrial Tribunal, Jaipur & others 2002 (93) FLR 79 held that:

“In the case of Oriental Bank of Commerce v. Presiding Officer, Central government Industrial Tribunal
and another, it was held that Sections 25-G and 25H are totally independent provisions though both of them
deal with the retrenchment. Section 25G is a general provision covering all cases of retrenchment providing
to the workman the minimal safeguard of the observance of the principle of last come first go in the matter of
effecting retrenchment. It was further held that a person who had completed the service of statutory period
or not, he is entitled to the benefits mentioned in Sections 25G and 25H of the Act and as such if the
retrenchment is to be made even of a person who has worked for less than the statutory period it has to be
one the basis of “first come last go” and when the management re-employs certain persons, the offer of
re-employment has to be given to those who have been retrenched if they are willing to work.”

22. Admittedly, the management of ASI engaged the workman to take their services for maintenance of monuments,
which is perennial in nature. This fact is corroborated by their own witness who stated that upkeep and maintenance of
the monuments is being done by engaging the labourers on daily wage basis on muster roll, then it could be well
understood that to look after the monuments at Agra, Fatehpur Sikari, Sikandra the management of ASI would be in need
of large number of daily wagers and this maintenance cannot be said of seasonal in nature as this is never ending process
and continues round the year. Then management cannot say that they engaged the workmen as per availability of work
on casual basis. Further, even if the argument of the management is accepted that the workman had been terminated on
non-availability of work and he was not entitled for benefits of Section 25 F, even then as per provisions contained in
Section 25 H of the .D. Act, 1947 and Rule 78 of the I.D. Act, 1957, on re-availability of work, the management ought
to have re-engaged those workmen who had already worked with it as required by the section 25 H of the Industrial
Disputes Act, 1947.

There is no iota of evidence from the management regarding this fact that the workman was not covered by the
provisions of Section 25 F and the burden to prove that the workman did not work for 240 days in the year concerned
was on the management, particularly when the workman summoned the muster roll and the management did not file
muster roll; rather it chose to get inspection of some muster rolls. Hon’ble Gujrat High Court in Director, Fisheries
Terminal Division vs. Bhakubhai Meghajibhai Chavda 2010 AIR SCW 542; has observed that for proving 240 days’
continuous working, the workman would have difficulty in having access to all official documents, muster rolls etc., in
connection with his service, therefore, the burden of proof shifts to the employer to prove that he did not complete 240
days of service in requisite period to constitute continuous service.
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Thus, in view of the principles propounded by Hon’ble Apex Court and Hon’ble High Court in the aforesaid
citations, the management failed to prove that the workman was not entitled for protection of Section 25 F; and also that
it has endeavoured sincerely to re-engage those workmen who were retrenched due to non-availability of work as
envisaged by the Rule 78 of the I.D. Act (Central), 1957.

23. The case of the workman is that he was retrenched and thereafter was not re-engaged whereas other new faces
were introduced into the management to carry out the same work. The management witness has shown his inability to
certify this fact; but even then this could not be easily accepted that all those new workmen, whose names have been
taken by the workman during his examination/cross-examination were not engaged, particularly in the absence of any
evidence in rebuttal by the management. The management has focused its defence on the issue that the workman did not
complete 240 days working to get the benefits of section 25 F; but the case of the workman is entirely different, which
indicates that the management, by not re-engaging the workman on availability of work and engaging new faces, violated
the provisions contained in Section 25 H and for attracting the provisions of section 25 H the workman need not establish
that he had been in continuous service of 240 days during twelve months preceding the order of termination. Thus, the
management utterly failed to defend the case on proper lines by not producing any evidence with regard to the fact that it
made efforts to re-engage the previously retrenched workmen first and on their not turning up, it went for to engage the
new faces.

24. Thus, in view of the discussions made above, I am of the considered opinion that the management of ASI did
not comply with the provisions of Section 25 H of the I.D. Act, 1947 by not re-engaging the workman after his
retrenchment and employing new workmen. Hence, I come to the conclusion that the action of the management of the
ASI, Agra in not re-engaging the workman after his retrenchment was unjustified and resultantly, the workman is entitled
for reinstatement. As regard entitlement of back wages, it is admitted that he was engaged as daily wager and was
working as such i.e. he was not regular employee, therefore, he has no right for back wages etc. in view of Rule ‘no work
no pay’; but he shall be entitled for continuity of service and other consequential benefits, as per Rules. Further, the
management is directed to consider the claim of the workman for grant of temporary status etc. in terms of provisions
contained in the OM No. 51016/2/90/EST.(C) dated 10.09.1993.

25. Award as above.

LUCKNOW
27" August, 2019
RAKESH KUMAR, Presiding Officer

73 el 20 Ryawr, 2019

PLIAT. 1753 —3ifIe faare IfRIFRM, 1947 (1947 @1 14) @ GRT 17 & RO 4§, I DR
AT [d TG99 & Jagdsd & g ANl R 96 FHGRI & 99, agdy d [fdwe siifie faae |
B AXBR SR IEBRT — T - M IS, @3 & ydale (Ha¥ A&l 111,/2004) B YHIRT AT &,
Sl 4 VDR BT 18.09.2019 DI UTKT AT T |

[¥. Uel—42012 /24 / 2004—3TS3MR (ATH-1I]
T, 9. I, AN ATEBRT
New Delhi, the 20th September, 2019

S.0. 1753.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947) the Central
Government hereby publishes the Award (Ref. No. 111/2004) of the Cent.Govt.Indus.Tribunal-cum-Labour Court,
Lucknow as shown in the Annexure, in the industrial dispute between the management of Archaeological Survey of
India and their workmen, received by the Central Government on 18.09.2019.

[No. L-42012/24/2004 —-IR (CM-II)]
S. C. RAY, Section Officer
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ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT LUCKNOW

PRESENT: RAKESH KUMAR, PRESIDING OFFICER
L.D. No. 111/2004
Ref. No. L-42012/24/2004- IR (CM-II) dated: 04.10.2004
BETWEEN :
Sh. Hari Singh, S/o Sh. Mann Singh

Niwasi Nagar Sikari, 4, Hissa Fatehpur Sikri
Dist. — Agra, AGRA (UP)

AND
The Superintending Archaeologist
Archaeological Survey of India
Agra Circle, 22 Mall Road,
Agra (U.P.) — 282001
AWARD
1. By order No. L-42012/24/2004— IR (CM-II) dated: 04.10.2004 the Central Government in the Ministry of

Labour, New Delhi in exercise of powers conferred by clause (d) of sub-section (1) and sub section (2A) of Section 10 of
the Industrial Disputes Act, 1947 (14 of 1947) referred this industrial dispute between Sh. Hari Singh, S/o Sh. Mann
Singh, Niwasi Nagar Sikari, 4, Hissa Fatehpur Sikri, Agra (UP) and the Superintending Archaeologist, Archaeological
Survey of India, Agra Circle, 22 Mall Road, Agra (U.P.) — 282001 for adjudication.

2. The reference under adjudication is:

“KYA ADHIKSHAN PURATATVAVID, BHARTIYA PURATATV SARVEKSHAN, AGRA DWARA KARMKAAR
SHRI HARI SINGH ATMAJ SHRI MAAN SINGH KO DINANK 9.7.2002 SE SEWA SE PRITHAK KIYA JANA
NYAYOCHIT HAI? YADI NAHI, TO SAMBANDHIT KARMKAAR KIS ANUTOSH KA HAKDAAR HAI?”

3. The case of the workman, Hari Singh, in brief, is that he had been working with the ASI, Agra for last more than
10 years was engaged in maintenance of monuments, which is perennial nature of work; and his services have been
terminated by the management of ASI w.e.f. 09.07.2002 in illegal way without assigning any reason or charge sheet or
retrenchment compensation. The workman has alleged that the management has engaged one Sri Bijendera s/o Sh.
Tularam in his place and other hundreds of workmen. The workman has submitted that the management has terminated
his services without following principle of ‘first come last go’. The workman has submitted that a seniority list of daily
wager is prepared by the management of ASI; but they manipulate the same and keep on engaging workers in an
arbitrary manner and an FIR to the effect has been lodged for manipulation in the government documents against the
management of ASI. The workman has alleged that he had become entitled for grant of temporary status by virtue of his
long duration of services and he demanded accordingly, but, the management terminated his services w.e.f. 09.07.2002,
instead of granting him temporary status. Accordingly, the workman has prayed for his reinstatement with consequential
benefits, including back wages etc.

4. The management of the ASI has opposed the claim of the workman by filing written statement wherein it has
submitted that the present claim of the workman is not maintainable as the ASI does not come within the definition of
‘Industry’. It has further submitted that the workman was engaged as casual labour as per availability of work and has
never worked for 240 days in any calendar year. The management has submitted that the workman was never appointed
on any post as such the question of his termination does not arise; since his engagement was dependent upon the highly
intermittent casual nature of work and as soon as the job ended, he was no more engaged, therefore, such disengagement
does not amount to termination so as to attract any provision of law; moreover, the management has submitted that the
workman had been engaged from August, 1997 to July, 2002 only as a temporary worker. The management has also
submitted that the workman was not declared as a temporary status worker as per Government order dated 10.09.93 as he
did not work during the year preceding 10.09.1993. The management has further asserted that the seniority list submitted
by the workman is old one and since the workman himself left the work on his own, therefore, he was discontinued from
work and the list quoted by the workman should not be considered. Accordingly, the management has prayed that the
claim of the workman be rejected being devoid of any merit.
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5. The workman has filed rejoinder; wherein apart from reiterating its averments already made in the statement of
claim, he has submitted that ASI is well covered under definition of ‘industry’ in view of the law laid down by the
Hon’ble Apex Court in Bangalore Water Supply case.

6. The parties filed documentary evidence in support of their respective pleadings. The workman has examined
himself; whereas the management has examined Shri Munajjar Ali, Asstt. Conservator, to corroborate their case. The
parties cross-examined each others’ witnesses and availed opportunity to forward oral arguments. The parties were also
granted opportunity to file written submission; whereupon the workman filed written submissions; whereas the
management did not file any written submissions.

7. Heard arguments of the representatives of the both the parties and perused entire material available on file.

8. The authorized representative of the union has submitted that the opposite party management, engages daily
rated/casual employees for work of maintenance of monuments, which is a perennial nature of work; and the workman
has been engaged as such by the opposite party management; who worked with the management for 10 long years; but
his services have been terminated in utter disregard to the provisions contained in Section 25 G, without complying with
the provisions of Section 25 F of the Act. He has further submitted that the management after terminating the services of
the workman has engaged other workman in his place in violation to the provisions contained in Section 25 H of the Act.
He has further argued that the ASI looks after maintenance of the monuments and raises money by charging money from
the visitors/tourists in form of entry tickets and the same is being utilized in upkeep of the monuments, thus, it carries out
commercial activity and comes within the purview of the triple test formulated by the Constitutional Bench of Hon’ble
Supreme Court in ‘Bangalore Water Supply and Seveage Board etc. vs. A. Rajappa and others etc. (1978) 2 SCC 213°.
The learned counsel has also submitted that the workman is also entitled for consideration for grant of temporary status
in terms of OM No. 51016/2/90/EST.(C) dated 10.09.1993. He has relied upon:

(i)  Gopal Krishnaji Ketkar vs Mohamed Haji Latif & others AIR 1968 SC 1413.

(ii) Hon’ble High Court, Allahabad in WP. C No. 20486 of 2013 Union of India thru. Its Secrey. Culture &
another vs Surendra Singh Rashtriya Adhayaksha INTUC & another decided on 14.03.2019.

(iii)  State vs. Harchad 2001 (90) FLR 744 (Raj)

(iv) Bank of Baroda vs Ghemarbhai Harjibhai Rabari 2005 (105) FLR 383 (SC).

(v)  Harjinder Singh vs Punjab State Warehousing Corporation 2010 (2) LLN 14 (SC).

(vi) Samishta Dube, Appellant vs. City Board, Etawah & another, 1999 LAB. I.C. 1125 (SC).

(vii) Anavali Kshetirya Gramin Bank vs The Presiding Officer, Central Industrial Tribunal, Jaipur 7 others 2002
(930 FLR 79 (Raj).

(viii) Kuldeep Singh vs General Manager, Instrument Design Development & Facilities Centre & another (2011) 2
SCC (L&S) 524.

(ix)  Sriram Industrial Enterprises Ltd. vs Mahak Singh & others (2007) 1 SCC (L&S) 961.

(x) Maharashtra State Road Transport Corporation & another vs Casteribe Rajya Parivahan Karmchari
Sanghatana (2009) 2 SCC (L&S) 513.

11. In rebuttal, the authorized representative has argued that the establishment of ASI is not an ‘industry’ as it
carries out sovereign function and further that the workmen concerned have never been appointed by the management of
ASI rather work had been taken from them in peak season as and when required, thus, they never completed 240 days of
continuous working and therefore, they were not entitled for the benefits of provisions contained in Section 25 F of the
Act. It was further submitted that the maintenance of monuments is temporary and seasonal work is required and the
same is not perennial in nature thus there is no need to appoint regular staff for carrying out such casual nature of work;
moreover, it extends only so long as funds exist for maintenance. The learned counsel also submitted that the seniority
list filed by the workman is of no avail being too old.

12. I have given my thoughtful consideration to the rival contentions of the authorized representatives of the parties
and scanned entire evidence on record.

13 It is the case of the workman that he has been engaged by the opposite party ASI for more than 10 years and had
been terminated w.e.f. 09.07.2002 his services in violation to the provisions contained in Section 25 F & G; moreover,
the management of ASI has engaged other new workman after disengaging him, in violation of the provisions contained
in Section 25 H of the Industrial Disputes Act, 1947. It has also been pleaded that the workmen were engaged for
carrying out maintenance of monuments, which is a perennial nature of work; hence, the management ought to have re-
engaged him on the basis of his seniority before engaging new workmen; but the management failed to do so. The
workman’s union has also stressed that the ASI is an ‘industry’ within the provisions of Section 2 (j) as it earns money by
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means of tickets from the visitors and tourists (Indians as well as foreigners). Likewise, it is also the case of the
workman that the management did not consider his candidature for grant of temporary status in terms of
OM No. 51016/2/90/EST.(C) dated 10.09.1993.

14. Per contra, the main contention of the opposite party is that the establishment of ASI is not an industry and the
work carried out by the department does not come within the purview of commercial activity. Further, it has heavily
relied on the fact that the workmen has not worked for 240 days continuously in any calander year and accordingly,
compliance of provisions of Section 25 F was not necessary while terminating the services of the workman who was
engaged casually as and when their services were required for maintaining the monuments.

15. After going through the rival contentions of the parties it becomes apparent that before entering into the merit of
the case this Tribunal has to decide as to whether the opposite party is an ‘industry’ or not within the meaning of the
Section 2 (j) of the Act. In this regard the workman has relied on verdict of Hon’ble Apex Court in Bangalore Water
Supply & Sewerage Board etc. vs. A Rajappa & others case (supra); wherein it has been observed that

“absence of profit motive on gainful objective is irrelevant, be the venture in the public, joint, private or other
sector.”

Hon’ble Apex Court has further observed that:

“Where (i) systematic activity (ii) organized by co-operation between employer and employee (the direct and
substantial element is commercial (iii) for the production and/or distribution of goods and services calculated
to satisfy human wants and wishes (not spiritual or religious but inclusive of material things or services
geared to celestial bliss i.e. making on a large scale Prasad or food) prima facie, there is an industry in that
enterprise.”

It is well known that the Archeological Survey of India is indulged in upkeep of the ancient monuments in order
to preserve the cultural heritage of this country. For achieving this aim the ASI is being funded by the Government of
India and it most of the times charges entry fee from the visitors, which is being utilized for the maintenance and upkeep
of the monuments and its gardens etc. The workman’s union has contended that the work carried out by the ASI is
similar to CPWD and PWD, which are industry within the purview of the Act. Also, it has indicated that the nature of
work carried out by ASI qualifies the triple test, formulated by Hon’ble Apex Court in Bangalore Water Supply case.
Thus, in view of facts and circumstances of the case and above legal prepositions, I am of considered opinion that the
ASI is at par with the CPWD, PWD and other municipalities, which are covered under Industrial Dispute. Also, Hon’ble
High Court, Allahabad in WP. C No. 20486 of 2013 Union of India thru. Its Secrey. Culture & another vs Surendra Singh
Rashtriya Adhayaksha INTUC & another decided on 14.03.2019 has held that the ASI is industry within the definition of
‘industry’ as provided u/s 2 (j) of the Act.

Accordingly, in view of the discussions made hereinabove and law relied upon, I come to the conclusion that the
opposite party is an ‘industry’ within the provisions of Section 2 (j) of the Industrial Disputes Act, 1947.

16 It is the case of the workman that he had been working with the management of the ASI and his services have
been retrenched by the management without any rhyme or reason in violation to the provisions contained in Section 25 F
& G of the Act and also that after his illegal retrenchment the management has not bothered to re-engage him; rather the
management has engaged other new workmen in violation to the provisions of Section 25 H of the I.D. Act, 1947. The
workman in his evidence has stated on oath that he was engaged in 1992 and the management has not re-engaged the
retrenched workmen on the basis of their seniority but has engaged fresh workmen in his place. He also stated in the
cross-examination that Bijendera had been engaged in his place. It has been further submitted that the Tribunal has
directed the management to file muster rolls and seniority list to substantiate their version regarding continuous working;
but the management neither filed the muster roll of concerned workmen nor the seniority list; nor let him or his
authorized representative inspect the documents even after specific directions of the Tribunal in this regard. It is also
relevant to mention that there is no cross-examination on the point.

17. Per contra, the management’s case is that the work performed by the workmen is not of perennial nature but
intermittent and casual. The workmen were engaged as per need; and accordingly, the workmen never completed 240
days of working in any calendar year. In cross-examination the management witness accepted that the daily wagers are
being engaged as per need for conservation of the monuments and they are accordingly, engaged on muster roll and they
are being paid at the end of the month according to their working days.  He further stated that seniority list is being
maintained in respect of daily wagers.

18. The workman has submitted that he had prayed this Tribunal to summon the muster rolls from the management;
and accordingly, the management was ordered to file muster rolls. In this regard the parties have allegation and counter
allegations on each other; but the core issue is that when the management had been directed to file the muster rolls in
respect of the workman then the management was duty bound to file the same and in absence thereof an adverse
inference could easily be drawn against the management of ASI. Learned authorized representative of the management
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submits that the workman/his authorized representative never inspected the record in the management’s office, while
refuting it the learned authorized representative for the workman alleged that the relevant records were never made
available for inspection, neither produced before the Court.

The management witness stated that seniority list is being maintained in respect of daily wagers and also in the
compliance of provisions contained in Section 25 G & H of the Industrial Disputes Act, 1947 the same was required to be
maintained by the management. However, it is relevant to note that the management did not file such seniority list with a
view to defeat the claim of the workman.

19. Admittedly, the workmen were engaged to carry out casual nature of work on daily wage basis on muster roll,
this fact has been admitted by the management in its written statement; while it has simultaneously denied the continuous
engagement of the workman; but its denial is not specific as it was required to come forward with the details of the
working days. The management has submitted that the burden of proof that the claimant was in employment of the
management, primarily lies on workman who claims to be a workman by producing vouchers of payment of salary etc.

20. The workman has come forward with a case that the workman was engaged for 10 years and had been
terminated illegally w.e.f. 09.07.2002 and after his retrenchment the management did not bother to re-engage him though
it engaged other fresh faces. The workman in order to substantiate its contention, summoned the details from the
management; but it failed to file the same.

Hon’ble Gujrat High Court in Director, Fisheries Terminal Division vs. Bhakubhai Meghajibhai Chavda 2010
AIR SCW 542; has observed that for proving 240 days’ continuous working, the workman would have difficulty in
having access to all official documents, muster rolls etc., in connection with his service, therefore, the burden of proof
shifts to the employer to prove that he did not complete 240 days of service in requisite period to constitute continuous
service. Hence, in view of above case law, an adverse inference can easily be drawn against the management. The
management ought to have come forward with specific case as to when the workmen worked with it, with substantial
proof thereof.

21. The provisions contained in Section 25 H of the Industrial Disputes Act, 1947 read as under:

25 H. — Re-employment of retrenched workmen. — Where any workmen are retrenched, and the employer
proposes to take into his employment any persons, he shall, in such manner as may be prescribed, give an
opportunity to the retrenched workmen who are citizens of India to offer themselves for re-employment, and
such retrenched workmen who offer themselves for re-employment shall have preference over other
persons.”

A bare perusal of the above section indicates that the said Section provides for re-employment of retrenched
workmen. It says that when the employer proposes to take into his employment any person, he shall, in such manner as
may be prescribed, give an opportunity to the retrenched workmen who are citizens of India to offer themselves for re-
employment shall have preference over other persons. Rule 77 and 78 of the Industrial Deputes (Central) Rules, 1957
prescribe the mode of re-employment. Rule 77 requires maintenance of seniority list of all workmen in a particular
category from which retrenchment is contemplated, arranged according to seniority of their services in that category and
publication of that list. Rule 78 prescribes the mode of reemployment of retrenched workmen. The requirement of Rule
78 is of notice in the manner prescribed to every one of all the retrenched workmen eligible to be considered for
re-employment.

Rule 77 requires the employer to maintain a seniority list of workmen in that particular category from which
retrenchment is contemplated, arranged according to the seniority of their service. The category of workmen to whom
section 25-F applies is distinct from those to whom it is inapplicable. There is no practical difficulty in maintenance of
seniority list, Rule 77, therefore, does not present any difficulty. Rule 78 speaks of retrenched workmen eligible to be
considered for filling in the vacancies and here also the distinction based on the category of workmen can be maintained
because those falling in the category of section 25 F are entitled to be placed higher than those who do not fall in that
category. No doubt, it is true that persons who have been retrenched after a longer period of service which places them
higher in the seniority list are entitled to be considered for re-employment earlier than those placed lower because of a
lesser period of service. In this manner a workman can claim consideration for re-employment only if an eligible
workman above him in the seniority list is not available. Application of section 25 H to the other retrenched workmen
not covered by section 25-F does not, in any manner, prejudice those covered by section 25-F because the question of
consideration of any retrenched workman not covered by section 25 F is available for re-employment. There is, thus, no
reason to curtail the ordinary meaning of ‘retrenched workmen’ in section 25-H because of Rules 77 and 78, even
assuming the Rules framed under the Act could have that effect.

The distinction between section 25-F and 25-G of the Act was elaborated in Bhogpur Co-op. Sugar Mills Ltd.
v. Harmesh Kumar 2006 (111) FLR 1202 (SC), in the following words:
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“We are not oblivious of the distinction in regard to the legality or the order of termination in a case where
section 25 F thereof applies on the other. Whereas in a case where section 25 F of the Act applies the
workman is bound to prove that he had been in continues service of 240 days during twelve months preceding
the order of termination, in a case where he invokes the provisions or sections 25-G and 25-H thereof he may
not have to establish the said fact.

Hon’ble Rajasthan High Court in State vs. Harchad 2011 (90) 744 has observed as under:

“5. In Samistha Dube v. City Board, Itava, the Hon’ble Supreme Court has held that even if the
provision of Section 25 (F) had not been violated and the workman had not completed 240 days in a calendar
year counting backward from the date of termination and there is a violation of the provisions of Section 25
(G) or 25 (h), the termination becomes bad. More so, in Vikaramaditya Pande v. State of U.P., the Apex
Court has held that in case the retrenchment/termination wages with continuity of service unless employer
satisfied the labour court that he had gainfully been employed somewhere else. However, in the facts and
circumstances of the case, the court can award a lesser amount for back-wages.”

Further, Hon’ble Rajasthan High Court in Anavali Kshetrya Gramin Bank vs. the Presiding Officer, Central
Industrial Tribunal, Jaipur & others 2002 (93) FLR 79 held that:

“In the case of Oriental Bank of Commerce v. Presiding Officer, Central government Industrial Tribunal
and another, it was held that Sections 25-G and 25H are totally independent provisions though both of them
deal with the retrenchment. Section 25G is a general provision covering all cases of retrenchment providing
to the workman the minimal safeguard of the observance of the principle of last come first go in the matter of
effecting retrenchment. It was further held that a person who had completed the service of statutory period
or not, he is entitled to the benefits mentioned in Sections 25G and 25H of the Act and as such if the
retrenchment is to be made even of a person who has worked for less than the statutory period it has to be
one the basis of “first come last go”” and when the management re-employs certain persons, the offer of re-
employment has to be given to those who have been retrenched if they are willing to work.”

22. Admittedly, the management of ASI engaged the workman to take their services for maintenance of monuments,
which is perennial in nature. This fact is corroborated by their own witness who stated that upkeep and maintenance of
the monuments is being done by engaging the labourers on daily wage basis on muster roll, then it could be well
understood that to look after the monuments at Agra, Fatehpur Sikari, Sikandra the management of ASI would be in need
of large number of daily wagers and this maintenance cannot be said of seasonal in nature as this is never ending process
and continues round the year. Then management cannot say that they engaged the workmen as per availability of work
on casual basis. Further, even if the argument of the management is accepted that the workman had been terminated on
non-availability of work and he was not entitled for benefits of Section 25 F, even then as per provisions contained in
Section 25 H of the I.D. Act, 1947 and Rule 78 of the I.D. Act, 1957, on re-availability of work, the management ought
to have re-engaged those workmen who had already worked with it as required by the section 25 H of the Industrial
Disputes Act, 1947.

There is no iota of evidence from the management regarding this fact that the workman was not covered by the
provisions of Section 25 F and the burden to prove that the workman did not work for 240 days in the year concerned
was on the management, particularly when the workman summoned the muster roll and the management did not file
muster roll; rather it chose to get inspection of some muster rolls. Hon’ble Gujrat High Court in Director, Fisheries
Terminal Division vs. Bhakubhai Meghajibhai Chavda 2010 AIR SCW 542; has observed that for proving 240 days’
continuous working, the workman would have difficulty in having access to all official documents, muster rolls etc., in
connection with his service, therefore, the burden of proof shifts to the employer to prove that he did not complete 240
days of service in requisite period to constitute continuous service.

Thus, in view of the principles propounded by Hon’ble Apex Court and Hon’ble High Court in the aforesaid
citations, the management failed to prove that the workman was not entitled for protection of Section 25 F; and also that
it has endeavoured sincerely to re-engage those workmen who were retrenched due to non-availability of work as
envisaged by the Rule 78 of the I.D. Act (Central), 1957.

23. The case of the workman is that he was retrenched and thereafter was not re-engaged whereas other new faces
were introduced into the management to carry out the same work. The management witness has shown his inability to
certify this fact; but even then this could not be easily accepted that all those new workmen, whose names have been
taken by the workman during his examination/cross-examination were not engaged, particularly in the absence of any
evidence in rebuttal by the management. The management has focused its defence on the issue that the workman did not
complete 240 days working to get the benefits of section 25 F; but the case of the workman is entirely different, which
indicates that the management, by not re-engaging the workman on availability of work and engaging new faces, violated
the provisions contained in Section 25 H and for attracting the provisions of section 25 H the workman need not establish
that he had been in continuous service of 240 days during twelve months preceding the order of termination. Thus, the
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management utterly failed to defend the case on proper lines by not producing any evidence with regard to the fact that it
made efforts to re-engage the previously retrenched workmen first and on their not turning up, it went for to engage the
new faces.

24, Thus, in view of the discussions made above, I am of the considered opinion that the management of ASI did
not comply with the provisions of Section 25 H of the I.D. Act, 1947 by not re-engaging the workman after his
retrenchment and employing new workmen. Hence, I come to the conclusion that the action of the management of the
ASI, Agra in not re-engaging the workman after his retrenchment was unjustified and resultantly, the workman is entitled
for reinstatement. As regard entitlement of back wages, it is admitted that he was engaged as daily wager and was
working as such i.e. he was not regular employee, therefore, he has no right for back wages etc. in view of Rule ‘no work
no pay’; but he shall be entitled for continuity of service and other consequential benefits, as per Rules. Further, the
management is directed to consider the claim of the workman for grant of temporary status etc. in terms of provisions
contained in the OM No. 51016/2/90/EST.(C) dated 10.09.1993.

25. Award as above

LUCKNOW
28™ August, 2019
RAKESH KUMAR, Presiding Officer
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[¥. TA—42012 /25 / 2004—3TSMR (ATTH-IT)]

New Delhi, the 20th September, 2019

S.0. 1754.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947) the Central
Government hereby publishes the Award (Ref. No. 112/2004) of the Cent.Govt.Indus.Tribunal-cum-Labour Court,
Lucknow as shown in the Annexure, in the industrial dispute between the management of Archaeological Survey of India
and their workmen, received by the Central Government on 18.09.2019.

[No. L-42012/25/2004 —IR (CM-1I)]
S. C. RAY, Section Officer
ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT LUCKNOW

PRESENT: RAKESH KUMAR, PRESIDING OFFICER
L.D. No. 112/2004

Ref. No. L-42012/25/2004- IR (CM-II) dated: 04.10.2004
BETWEEN :

Sh. Prakash S/o Sh. Kalua
R/o Nagar Sikari, 4, Hissa Fatehpur Sikri
Dist. — Agra, AGRA (UP)

AND
The Superintending Archaeologist
Archaeological Survey of India
Agra Circle, 22 Mall Road,
Agra (U.P.) — 282001
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AWARD

1. By order No. L-42012/25/2004— IR (CM-II) dated: 04.10.2004 the Central Government in the Ministry of
Labour, New Delhi in exercise of powers conferred by clause (d) of sub section (1) and sub section (2A) of Section 10 of
the Industrial Disputes Act, 1947 (14 of 1947) referred this industrial dispute between Sh. Prakash S/o Sh. Kalua, R/o
Nagar Sikari, 4, Hissa Fatehpur Sikri, Agra (UP) and the Superintending Archaeologist, Archaeological Survey of India,
Agra Circle, 22 Mall Road, Agra (U.P.) — 282001 for adjudication.

2. The reference under adjudication is:

3. “KYA ADHIKSHAN PURATATVAVID, BHARTIYA PURATATV SARVEKSHAN, AGRA DWARA
KARMKAAR SHRI PRAKASH ATMAJ SHRI KALUA KO DINANK 28.8.2002 SE SEWA SE PRITHAK KIYA
JANA NYAYOCHIT HAI? YADI NAHI, TO SAMBANDHIT KARMKAAR KIS ANUTOSH KA HAKDAAR
HAI?”

3. The case of the workman, Shri Prakash, in brief, is that he had been working with the ASI, Agra for last 20
years was engaged in maintenance of monuments, which is perennial nature of work; and his services have been
terminated by the management of ASI w.e.f. 28.08.2002 in illegal way without assigning any reason or charge sheet or
retrenchment compensation. The workman has alleged that the management has engaged one Sri Vinod S/o Shri Ramesh
in his place and other hundreds of workmen. The workman has submitted that the management has terminated his
services without following principle of ‘first come last go’. The workman has submitted that a seniority list of daily
wager is prepared by the management of ASI; but they manipulate the same and keep on engaging workers in an
arbitrary manner and an FIR to the effect has been lodged for manipulation in the government documents against the
management of ASI. The workman has alleged that he had become entitled for grant of temporary status by virtue of his
long duration of services and he demanded accordingly, but, the management terminated his services w.e.f. 28.08.2002,
instead of granting him temporary status. Accordingly, the workman has prayed for his reinstatement with consequential
benefits, including back wages etc.

4. The management of the ASI has opposed the claim of the workman by filing written statement wherein it has
submitted that the present claim of the workman is not maintainable as the ASI does not come within the definition of
‘Industry’. It has further submitted that the workman was engaged as casual labour as per availability of work and has
never worked for 240 days in any calendar year. The management has submitted that the workman was never appointed
on any post as such the question of his termination does not arise; since his engagement was dependent upon the highly
intermittent casual nature of work and as soon as the job ended, he was no more engaged, therefore, such disengagement
does not amount to termination so as to attract any provision of law; moreover, the management has submitted that the
workman had been engaged from July, 2000 to July, 2002 only as temporary worker. The management has also
submitted that the workman was not declared as a temporary status worker as per Government order dated 10.09.93 as he
did not work during the year preceding 10.09.1993. The management has further asserted that the seniority list submitted
by the workman is old one and since the workman himself left the work on his own, therefore, he was discontinued from
work and the list quoted by the workman should not be considered. Accordingly, the management has prayed that the
claim of the workman be rejected being devoid of any merit.

5. The workman has filed rejoinder; wherein apart from reiterating its averments already made in the statement of
claim, he has submitted that ASI is well covered under definition of ‘industry’ in view of the law laid down by the
Hon’ble Apex Court in Bangalore Water Supply case.

6. The parties filed documentary evidence in support of their respective pleadings. The workman has examined
himself; whereas the management has examined Shri Munajjar Ali, Asstt. Conservator, to corroborate their case. The
parties cross-examined each others’ witnesses and availed opportunity to forward oral arguments. The parties were also
granted opportunity to file written submission; whereupon the workman filed written submissions; whereas the
management did not file any written submissions.

7. Heard arguments of the representatives of the both the parties and perused entire material available on file.

8. The authorized representative of the workman has submitted that the opposite party management,
engages daily rated/casual employees for work of maintenance of monuments, which is a perennial nature of work; and
the workman has been engaged as such by the opposite party management; who worked with the management for 20
long years; but his services have been terminated in utter disregard to the provisions contained in Section 25 G, without
complying with the provisions of Section 25 F of the Act. He has further submitted that the management after
terminating the services of the workman has engaged other workman in his place in violation to the provisions contained
in Section 25 H of the Act. He has further argued that the ASI looks after maintenance of the monuments and raises
money by charging money from the visitors/tourists in form of entry tickets and the same is being utilized in upkeep of
the monuments, thus, it carries out commercial activity and comes within the purview of the triple test formulated by the
Constitutional Bench of Hon’ble Supreme Court in ‘Bangalore Water Supply and Seveage Board etc. vs. A. Rajappa and
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others etc. (1978) 2 SCC 213°. The learned counsel has also submitted that the workman is also entitled for
consideration for grant of temporary status in terms of OM No. 51016/2/90/EST.(C) dated 10.09.1993. He has relied
upon:

(i) Gopal Krishnaji Ketkar vs Mohamed Haji Latif & others AIR 1968 SC 1413.

(ii) Hon’ble High Court, Allahabad in WP. C No. 20486 of 2013 Union of India thru. Its Secrey. Culture &
another vs Surendra Singh Rashtriya Adhayaksha INTUC & another decided on 14.03.2019.

(iii) State vs. Harchad 2001 (90) FLR 744 (Raj)

(iv) Bank of Baroda vs Ghemarbhai Harjibhai Rabari 2005 (105) FLR 383 (SC).

v) Harjinder Singh vs Punjab State Warehousing Corporation 2010 (2) LLN 14 (SC).

(vi) Samishta Dube, Appellant vs. City Board, Etawah & another, 1999 LAB. I.C. 1125 (SC).

(vii) Anavali Kshetirya Gramin Bank vs The Presiding Officer, Central Industrial Tribunal, Jaipur 7 others
2002 (930 FLR 79 (Raj).

(viii)  Kuldeep Singh vs General Manager, Instrument Design Development & Facilities Centre & another
(2011) 2 SCC (L&S) 524.

(ix) Sriram Industrial Enterprises Ltd. vs Mahak Singh & others (2007) 1 SCC (L&S) 961.

(x) Maharashtra State Road Transport Corporation & another vs Casteribe Rajya Parivahan Karmchari
Sanghatana (2009) 2 SCC (L&S) 513.

11. In rebuttal, the authorized representative has argued that the establishment of ASI is not an ‘industry’ as it
carries out sovereign function and further that the workmen concerned have never been appointed by the management of
ASI rather work had been taken from them in peak season as and when required, thus, they never completed 240 days of
continuous working and therefore, they were not entitled for the benefits of provisions contained in Section 25 F of the
Act. It was further submitted that the maintenance of monuments is temporary and seasonal work is required and the
same is not perennial in nature thus there is no need to appoint regular staff for carrying out such casual nature of work;
moreover, it extends only so long as funds exist for maintenance. The learned counsel also submitted that the seniority
list filed by the workman is of no avail being too old.

12. I have given my thoughtful consideration to the rival contentions of the authorized representatives of the parties
and scanned entire evidence on record.

13 It is the case of the workman that he has been engaged by the opposite party ASI for more than 20 years and had
been terminated w.e.f. 28.08.2002 his services in violation to the provisions contained in Section 25 F & G; moreover,
the management of ASI has engaged other new workman after disengaging him, in violation of the provisions contained
in Section 25 H of the Industrial Disputes Act, 1947. It has also been pleaded that the workmen were engaged for
carrying out maintenance of monuments, which is a perennial nature of work; hence, the management ought to have re-
engaged him on the basis of his seniority before engaging new workmen; but the management failed to do so. The
workman has also stressed that the ASI is an ‘industry’ within the provisions of Section 2 (j) as it earns money by means
of tickets from the visitors and tourists (Indians as well as foreigners). Likewise, it is also the case of the workman that
the management did not consider his candidature for grant of temporary status in terms of OM No. 51016/2/90/EST.(C)
dated 10.09.1993.

14. Per contra, the main contention of the opposite party is that the establishment of ASI is not an industry and the
work carried out by the department does not come within the purview of commercial activity. Further, it has heavily
relied on the fact that the workmen has not worked for 240 days continuously in any calander year and accordingly,
compliance of provisions of Section 25 F was not necessary while terminating the services of the workman who was
engaged casually as and when their services were required for maintaining the monuments.

15. After going through the rival contentions of the parties it becomes apparent that before entering into the merit of
the case this Tribunal has to decide as to whether the opposite party is an ‘industry’ or not within the meaning of the
Section 2 (j) of the Act. In this regard the workman has relied on verdict of Hon’ble Apex Court in Bangalore Water
Supply & Sewerage Board etc. vs. A Rajappa & others case (supra); wherein it has been observed that

“absence of profit motive on gainful objective is irrelevant, be the venture in the public, joint, private or other
sector.”

Hon’ble Apex Court has further observed that:

“Where (i) systematic activity (ii) organized by co-operation between employer and employee (the direct and
substantial element is commercial (iii) for the production and/or distribution of goods and services calculated
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to satisfy human wants and wishes (not spiritual or religious but inclusive of material things or services
geared to celestial bliss i.e. making on a large scale Prasad or food) prima facie, there is an industry in that
enterprise.”

It is well known that the Archeological Survey of India is indulged in upkeep of the ancient monuments in order
to preserve the cultural heritage of this country. For achieving this aim the ASI is being funded by the Government of
India and it most of the times charges entry fee from the visitors, which is being utilized for the maintenance and upkeep
of the monuments and its gardens etc. The workman has contended that the work carried out by the ASI is similar to
CPWD and PWD, which are industry within the purview of the Act. Also, it has indicated that the nature of work carried
out by ASI qualifies the triple test, formulated by Hon’ble Apex Court in Bangalore Water Supply case. Thus, in view of
facts and circumstances of the case and above legal prepositions, I am of considered opinion that the ASI is at par with
the CPWD, PWD and other municipalities, which are covered under Industrial Dispute. Also, Hon’ble High Court,
Allahabad in WP. C No. 20486 of 2013 Union of India thru. Its Secrey. Culture & another vs Surendra Singh Rashtriya
Adhayaksha INTUC & another decided on 14.03.2019 has held that the ASI is industry within the definition of ‘industry’
as provided u/s 2 (j) of the Act.

Accordingly, in view of the discussions made hereinabove and law relied upon, I come to the conclusion that the
opposite party is an ‘industry’ within the provisions of Section 2 (j) of the Industrial Disputes Act, 1947.

16. It is the case of the workman that he had been working with the management of the ASI for last 20 years and his
services have been retrenched by the management without any rhyme or reason in violation to the provisions contained in
Section 25 F & G of the Act and also that after his illegal retrenchment the management has not bothered to re-engage
him; rather the management has engaged other new workmen in violation to the provisions of Section 25 H of the L.D.
Act, 1947. The workman in his evidence has stated on oath that he was terminated on 28.08.2002 and the management
has not re-engaged the retrenched workmen on the basis of their seniority but has engaged fresh workmen in his place.
He also stated that Vinod S/o Sh. Ramesh had been engaged in his place. It has been further submitted that the Tribunal
has directed the management to file muster rolls and seniority list to substantiate their version regarding continuous
working; but the management neither filed the muster roll of concerned workmen nor the seniority list; nor let him or his
authorized representative inspect the documents even after specific directions of the Tribunal in this regard. It is also
relevant to mention that there is no cross-examination on the point.

17. Per contra, the management’s case is that the work performed by the workmen is not of perennial nature but
intermittent and casual. The workmen were engaged as per need; and accordingly, the workmen never completed 240
days of working in any calendar year. In cross-examination the management witness accepted that the daily wagers are
being engaged as per need for conservation of the monuments and they are accordingly, engaged on muster roll and they
are being paid at the end of the month according to their working days. He further stated that seniority list is being
maintained in respect of daily wagers.

18. The workman has submitted that he had prayed this Tribunal to summon the muster rolls from the management;
and accordingly, the management was ordered to file muster rolls. In this regard the parties have allegation and counter
allegations on each other; but the core issue is that when the management had been directed to file the muster rolls in
respect of the workman then the management was duty bound to file the same and in absence thereof an adverse
inference could easily be drawn against the management of ASI. Learned authorized representative of the management
submits that the workman/his authorized representative never inspected the record in the management’s office, while
refuting it the learned authorized representative for the workman alleged that the relevant records were never made
available for inspection, neither produced before the Court.

The management witness stated that seniority list is being maintained in respect of daily wagers and also in the
compliance of provisions contained in Section 25 G & H of the Industrial Disputes Act, 1947 the same was required to be
maintained by the management. However, it is relevant to note that the management did not file such seniority list with a
view to defeat the claim of the workman.

19. Admittedly, the workmen were engaged to carry out casual nature of work on daily wage basis on muster roll,
this fact has been admitted by the management in its written statement; while it has simultaneously denied the continuous
engagement of the workman; but its denial is not specific as it was required to come forward with the details of the
working days. The management has submitted that the burden of proof that the claimant was in employment of the
management, primarily lies on workman who claims to be a workman by producing vouchers of payment of salary etc.

20. The workman has come forward with a case that the workman was engaged for 20 years and had been
terminated illegally w.e.f. 28.08.2002 and after his retrenchment the management did not bother to re-engage him though
it engaged other fresh faces. The workman in order to substantiate its contention, summoned the details from the
management; but it failed to file the same.
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Hon’ble Gujrat High Court in Director, Fisheries Terminal Division vs. Bhakubhai Meghajibhai Chavda 2010
AIR SCW 542; has observed that for proving 240 days’ continuous working, the workman would have difficulty in
having access to all official documents, muster rolls etc., in connection with his service, therefore, the burden of proof
shifts to the employer to prove that he did not complete 240 days of service in requisite period to constitute continuous
service. Hence, in view of above case law, an adverse inference can easily be drawn against the management. The
management ought to have come forward with specific case as to when the workmen worked with it, with substantial
proof thereof.

21. The provisions contained in Section 25 H of the Industrial Disputes Act, 1947 read as under:

25 H. — Re-employment of retrenched workmen. — Where any workmen are retrenched, and the employer
proposes to take into his employment any persons, he shall, in such manner as may be prescribed, give an
opportunity to the retrenched workmen who are citizens of India to offer themselves for re-employment, and
such retrenched workmen who offer themselves for re-employment shall have preference over other
persons.”

A bare perusal of the above section indicates that the said Section provides for re-employment of retrenched
workmen. It says that when the employer proposes to take into his employment any person, he shall, in such manner as
may be prescribed, give an opportunity to the retrenched workmen who are citizens of India to offer themselves for re-
employment shall have preference over other persons. Rule 77 and 78 of the Industrial Deputes (Central) Rules, 1957
prescribe the mode of re-employment. Rule 77 requires maintenance of seniority list of all workmen in a particular
category from which retrenchment is contemplated, arranged according to seniority of their services in that category and
publication of that list. Rule 78 prescribes the mode of reemployment of retrenched workmen. The requirement of Rule
78 is of notice in the manner prescribed to every one of all the retrenched workmen eligible to be considered for re-
employment.

Rule 77 requires the employer to maintain a seniority list of workmen in that particular category from which
retrenchment is contemplated, arranged according to the seniority of their service. The category of workmen to whom
section 25-F applies is distinct from those to whom it is inapplicable. There is no practical difficulty in maintenance of
seniority list, Rule 77, therefore, does not present any difficulty. Rule 78 speaks of retrenched workmen eligible to be
considered for filling in the vacancies and here also the distinction based on the category of workmen can be maintained
because those falling in the category of section 25 F are entitled to be placed higher than those who do not fall in that
category. No doubt, it is true that persons who have been retrenched after a longer period of service which places them
higher in the seniority list are entitled to be considered for re-employment earlier than those placed lower because of a
lesser period of service. In this manner a workman can claim consideration for re-employment only if an eligible
workman above him in the seniority list is not available. Application of section 25 H to the other retrenched workmen
not covered by section 25-F does not, in any manner, prejudice those covered by section 25-F because the question of
consideration of any retrenched workman not covered by section 25 F is available for re-employment. There is, thus, no
reason to curtail the ordinary meaning of ‘retrenched workmen’ in section 25-H because of Rules 77 and 78, even
assuming the Rules framed under the Act could have that effect.

The distinction between section 25-F and 25-G of the Act was elaborated in Bhogpur Co-op. Sugar Mills Ltd. v.
Harmesh Kumar 2006 (111) FLR 1202 (SC), in the following words:

“We are not oblivious of the distinction in regard to the legality or the order of termination in a case where
section 25 F thereof applies on the other. Whereas in a case where section 25 F of the Act applies the
workman is bound to prove that he had been in continues service of 240 days during twelve months preceding
the order of termination, in a case where he invokes the provisions or sections 25-G and 25-H thereof he may
not have to establish the said fact.”

Hon’ble Rajasthan High Court in State vs. Harchad 2011 (90) 744 has observed as under:

“s. In Samistha Dube v. City Board, Itava, the Hon’ble Supreme Court has held that even if the
provision of Section 25 (F) had not been violated and the workman had not completed 240 days in a calendar
year counting backward from the date of termination and there is a violation of the provisions of Section 25
(G) or 25 (h), the termination becomes bad. More so, in Vikaramaditya Pande v. State of U.P., the Apex
Court has held that in case the retrenchment/termination wages with continuity of service unless employer
satisfied the labour court that he had gainfully been employed somewhere else. However, in the facts and
circumstances of the case, the court can award a lesser amount for back-wages.”

Further, Hon’ble Rajasthan High Court in Anavali Kshetrya Gramin Bank vs. the Presiding Officer, Central
Industrial Tribunal, Jaipur & others 2002 (93) FLR 79 held that:

“In the case of Oriental Bank of Commerce v. Presiding Officer, Central government Industrial Tribunal
and another, it was held that Sections 25-G and 25H are totally independent provisions though both of them
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deal with the retrenchment. Section 25G is a general provision covering all cases of retrenchment providing
to the workman the minimal safeguard of the observance of the principle of last come first go in the matter of
effecting retrenchment. It was further held that a person who had completed the service of statutory period
or not, he is entitled to the benefits mentioned in Sections 25G and 25H of the Act and as such if the
retrenchment is to be made even of a person who has worked for less than the statutory period it has to be
one the basis of “first come last go”” and when the management re-employs certain persons, the offer of re-
employment has to be given to those who have been retrenched if they are willing to work.”

22. Admittedly, the management of ASI engaged the workman to take their services for maintenance of monuments,
which is perennial in nature. This fact is corroborated by their own witness who stated that upkeep and maintenance of
the monuments is being done by engaging the labourers on daily wage basis on muster roll, then it could be well
understood that to look after the monuments at Agra, Fatehpur Sikari, Sikandra the management of ASI would be in need
of large number of daily wagers and this maintenance cannot be said of seasonal in nature as this is never ending process
and continues round the year. Then management cannot say that they engaged the workmen as per availability of work
on casual basis. Further, even if the argument of the management is accepted that the workman had been terminated on
non-availability of work and he was not entitled for benefits of Section 25 F, even then as per provisions contained in
Section 25 H of the I.D. Act, 1947 and Rule 78 of the I.D. Act, 1957, on re-availability of work, the management ought
to have re-engaged those workmen who had already worked with it as required by the section 25 H of the Industrial
Disputes Act, 1947.

There is no iota of evidence from the management regarding this fact that the workman was not covered by the
provisions of Section 25 F and the burden to prove that the workman did not work for 240 days in the year concerned
was on the management, particularly when the workman summoned the muster roll and the management did not file
muster roll; rather it chose to get inspection of some muster rolls. Hon’ble Gujrat High Court in Director, Fisheries
Terminal Division vs. Bhakubhai Meghajibhai Chavda 2010 AIR SCW 542; has observed that for proving 240 days’
continuous working, the workman would have difficulty in having access to all official documents, muster rolls etc., in
connection with his service, therefore, the burden of proof shifts to the employer to prove that he did not complete 240
days of service in requisite period to constitute continuous service.

Thus, in view of the principles propounded by Hon’ble Apex Court and Hon’ble High Court in the aforesaid
citations, the management failed to prove that the workman was not entitled for protection of Section 25 F; and also that
it has endeavoured sincerely to re-engage those workmen who were retrenched due to non-availability of work as
envisaged by the Rule 78 of the I.D. Act (Central), 1957.

23. The case of the workman is that he was retrenched and thereafter was not re-engaged whereas other new faces
were introduced into the management to carry out the same work. The management witness has shown his inability to
certify this fact; but even then this could not be easily accepted that all those new workmen, whose names have been
taken by the workman during his examination/cross-examination were not engaged, particularly in the absence of any
evidence in rebuttal by the management. The management has focused its defence on the issue that the workman did not
complete 240 days working to get the benefits of section 25 F; but the case of the workman is entirely different, which
indicates that the management, by not re-engaging the workman on availability of work and engaging new faces, violated
the provisions contained in Section 25 H and for attracting the provisions of section 25 H the workman need not establish
that he had been in continuous service of 240 days during twelve months preceding the order of termination. Thus, the
management utterly failed to defend the case on proper lines by not producing any evidence with regard to the fact that it
made efforts to re-engage the previously retrenched workmen first and on their not turning up, it went for to engage the
new faces.

24, Thus, in view of the discussions made above, I am of the considered opinion that the management of ASI did
not comply with the provisions of Section 25 H of the I.D. Act, 1947 by not re-engaging the workman after his
retrenchment and employing new workmen. Hence, I come to the conclusion that the action of the management of the
ASI, Agra in not re-engaging the workman after his retrenchment was unjustified and resultantly, the workman is entitled
for reinstatement. As regard entitlement of back wages, it is admitted that he was engaged as daily wager and was
working as such i.e. he was not regular employee, therefore, he has no right for back wages etc. in view of Rule ‘no work
no pay’; but he shall be entitled for continuity of service and other consequential benefits, as per Rules. Further, the
management is directed to consider the claim of the workman for grant of temporary status etc. in terms of provisions
contained in the OM No. 51016/2/90/EST.(C) dated 10.09.1993.

25. Award as above

LUCKNOW
28™ August, 2019.
RAKESH KUMAR, Presiding Officer
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New Delhi, the 20" September, 2019

S.0. 1755.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947) the Central
Government hereby publishes the Award (Ref. No. 113/2004) of the Cent.Govt.Indus.Tribunal-cum-Labour Court,
Lucknow as shown in the Annexure, in the industrial dispute between the management of Archaeological Survey of India
and their workmen, received by the Central Government on 18.09.2019.

[No. L-42012/26/2004-IR (CM-II)]
S. C. RAY, Section Officer
ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT LUCKNOW

PRESENT : RAKESH KUMAR, PRESIDING OFFICER

L.D. No. 113/2004
Ref. No. L-42012/26/2004-IR (CM-II) dated: 04.10.2004

BETWEEN :
Sh. Rameshwar, S/o Sh. Ram Prasad

R/o Nagar Sikari, 4, Hissa Fatehpur Sikri
Dist. — Agra, AGRA (UP)

AND
The Superintending Archaeologist
Archaeological Survey of India
Agra Circle, 22 Mall Road,
Agra (U.P.) — 282001
AWARD
1. By order No. L-42012/26/2004— IR (CM-II) dated: 04.10.2004 the Central Government in the Ministry of

Labour, New Delhi in exercise of powers conferred by clause (d) of sub section (1) and sub section (2A) of Section 10 of
the Industrial Disputes Act, 1947 (14 of 1947) referred this industrial dispute between Sh. Rameshwar, S/o Sh. Ram
Prasad, R/o Nagar Sikari, 4, Hissa Fatehpur Sikri, Agra (UP) and the Superintending Archaeologist, Archaeological
Survey of India, Agra Circle, 22 Mall Road, Agra (U.P.) — 282001 for adjudication.

2. The reference under adjudication is:

“KYA ADHIKSHAN PURATATVAVID, BHARTIYA PURATATV SARVEKSHAN, AGRA DWARA KARMKAAR
SHRI RAMESHWAR ATMAJ SHRI RAM PRASAD KO DINANK 30.1.2002 SE SEWA SE PRITHAK KIYA JANA
NYAYOCHIT HAI? YADI NAHI, TO SAMBANDHIT KARMKAAR KIS ANUTOSH KA HAKDAAR HAI?”

3. The case of the workman, Devi Singh, in brief, is that he had been working with the ASI, Agra for last more
than 10 years was engaged in maintenance of monuments, which is perennial nature of work; and his services have been
terminated by the management of ASI w.e.f. 30.01.2002 in illegal way without assigning any reason or charge sheet or
retrenchment compensation. The workman has alleged that the management has engaged one Sri Sanyaasi s/o Sh. Hari
Singh in his place and other hundreds of workmen. The workman has submitted that the management has terminated his
services without following principle of ‘first come last go’. The workman has submitted that a seniority list of daily
wager is prepared by the management of ASI; but they manipulate the same and keep on engaging workers in an
arbitrary manner and an FIR to the effect has been lodged for manipulation in the government documents against the
management of ASI. The workman has alleged that he had become entitled for grant of temporary status by virtue of his
long duration of services in terms of O.M. No. 51010/2/90/Estt. (c) dt. 10.09.1993 and he demanded accordingly, but, the
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management terminated his services w.e.f. 30.01.2002, instead of granting him temporary status. Accordingly, the
workman has prayed for his reinstatement with consequential benefits, including back wages etc.

4. The management of the ASI has opposed the claim of the workman by filing written statement wherein it has
submitted that the present claim of the workman is not maintainable as the ASI does not come within the definition of
‘Industry’. It has further submitted that the workman was engaged as casual labour as per availability of work and has
never worked for 240 days in any calendar year. The management has submitted that the workman was never appointed
on any post as such the question of his termination does not arise; since his engagement was dependent upon the highly
intermittent casual nature of work and as soon as the job ended, he was no more engaged, therefore, such disengagement
does not amount to termination so as to attract any provision of law; moreover, the management has submitted that the
workman had been engaged from September, 1998 to March, 2002 only as a temporary worker. The management has
also submitted that the workman was not declared as a temporary status worker as per Government order dated 10.09.93
as he did not work during the year preceding 10.09.1993. The management has further asserted that the seniority list
submitted by the workman is old one and since the workman himself left the work on his own, therefore, he was
discontinued from work and the list quoted by the workman should not be considered. Accordingly, the management has
prayed that the claim of the workman be rejected being devoid of any merit.

5. The workman has filed rejoinder; wherein apart from reiterating its averments already made in the statement of
claim, he has submitted that ASI is well covered under definition of ‘industry’ in view of the law laid down by the
Hon’ble Apex Court in Bangalore Water Supply case.

6. The parties filed documentary evidence in support of their respective pleadings. The workman has examined
himself; whereas the management has examined Shri Munajjar Ali, Asstt. Conservator, to corroborate their case. The
parties cross-examined each others’ witnesses and availed opportunity to forward oral arguments. The parties were also
granted opportunity to file written submission; whereupon the workman filed written submissions; whereas the
management did not file any written submissions.

7. Heard arguments of the representatives of the both the parties and perused entire material available on file.

8. The authorized representative of the union has submitted that the opposite party management, engages daily
rated/casual employees for work of maintenance of monuments, which is a perennial nature of work; and the workman
has been engaged as such by the opposite party management; who worked with the management for more than 10 long
years; but his services have been terminated in utter disregard to the provisions contained in Section 25 G, without
complying with the provisions of Section 25 F of the Act. He has further submitted that the management after
terminating the services of the workman has engaged other workman in his place in violation to the provisions contained
in Section 25 H of the Act. He has further argued that the ASI looks after maintenance of the monuments and raises
money by charging money from the visitors/tourists in form of entry tickets and the same is being utilized in upkeep of
the monuments, thus, it carries out commercial activity and comes within the purview of the triple test formulated by the
Constitutional Bench of Hon’ble Supreme Court in ‘Bangalore Water Supply and Seveage Board etc. vs. A. Rajappa and
others etc. (1978) 2 SCC 213°. The learned counsel has also submitted that the workman is also entitled for
consideration for grant of temporary status in terms of OM No. 51016/2/90/EST.(C) dated 10.09.1993. He has relied
upon:

(i) Gopal Krishnaji Ketkar vs Mohamed Haji Latif & others AIR 1968 SC 1413.

(ii) Hon’ble High Court, Allahabad in WP. C No. 20486 of 2013 Union of India thru. Its Secrey. Culture &
another vs Surendra Singh Rashtriya Adhayaksha INTUC & another decided on 14.03.2019.

(iii) State vs. Harchad 2001 (90) FLR 744 (Raj)

(iv) Bank of Baroda vs Ghemarbhai Harjibhai Rabari 2005 (105) FLR 383 (SC).

v) Harjinder Singh vs Punjab State Warehousing Corporation 2010 (2) LLN 14 (SC).

(vi) Samishta Dube, Appellant vs. City Board, Etawah & another, 1999 LAB. I.C. 1125 (SC).

(vii) Anavali Kshetirya Gramin Bank vs The Presiding Officer, Central Industrial Tribunal, Jaipur 7 others
2002 (930 FLR 79 (Raj).

(viii)  Kuldeep Singh vs General Manager, Instrument Design Development & Facilities Centre & another
(2011) 2 SCC (L&S) 524.

(ix) Sriram Industrial Enterprises Ltd. vs Mahak Singh & others (2007) 1 SCC (L&S) 961.

(x) Maharashtra State Road Transport Corporation & another vs Casteribe Rajya Parivahan Karmchari
Sanghatana (2009) 2 SCC (L&S) 513.
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11. In rebuttal, the authorized representative has argued that the establishment of ASI is not an ‘industry’ as it
carries out sovereign function and further that the workmen concerned have never been appointed by the management of
ASI rather work had been taken from them in peak season as and when required, thus, they never completed 240 days of
continuous working and therefore, they were not entitled for the benefits of provisions contained in Section 25 F of the
Act. It was further submitted that the maintenance of monuments is temporary and seasonal work is required and the
same is not perennial in nature thus there is no need to appoint regular staff for carrying out such casual nature of work;
moreover, it extends only so long as funds exist for maintenance. The learned counsel also submitted that the seniority
list filed by the workman is of no avail being too old.

12. I have given my thoughtful consideration to the rival contentions of the authorized representatives of the parties
and scanned entire evidence on record.

13 It is the case of the workman that he has been engaged by the opposite party ASI for more than 10 years and had
been terminated w.e.f. 30.01.2002 his services in violation to the provisions contained in Section 25 F & G; moreover,
the management of ASI has engaged other new workman after disengaging him, in violation of the provisions contained
in Section 25 H of the Industrial Disputes Act, 1947. It has also been pleaded that the workmen were engaged for
carrying out maintenance of monuments, which is a perennial nature of work; hence, the management ought to have re-
engaged him on the basis of his seniority before engaging new workmen; but the management failed to do so. The
workman’s union has also stressed that the ASI is an ‘industry’ within the provisions of Section 2 (j) as it earns money by
means of tickets from the visitors and tourists (Indians as well as foreigners). Likewise, it is also the case of the
workman that the management did not consider his candidature for grant of temporary status in terms of OM No.
51016/2/90/EST.(C) dated 10.09.1993.

14. Per contra, the main contention of the opposite party is that the establishment of ASI is not an industry and the
work carried out by the department does not come within the purview of commercial activity. Further, it has heavily
relied on the fact that the workmen has not worked for 240 days continuously in any calander year and accordingly,
compliance of provisions of Section 25 F was not necessary while terminating the services of the workman who was
engaged casually as and when their services were required for maintaining the monuments.

15. After going through the rival contentions of the parties it becomes apparent that before entering into the merit of
the case this Tribunal has to decide as to whether the opposite party is an ‘industry’ or not within the meaning of the
Section 2 (j) of the Act. In this regard the workman has relied on verdict of Hon’ble Apex Court in Bangalore Water
Supply & Sewerage Board etc. vs. A Rajappa & others case (supra); wherein it has been observed that

“absence of profit motive on gainful objective is irrelevant, be the venture in the public, joint, private or other
sector.”

Hon’ble Apex Court has further observed that:

“Where (i) systematic activity (ii) organized by co-operation between employer and employee (the direct and
substantial element is commercial (iii) for the production and/or distribution of goods and services calculated
to satisfy human wants and wishes (not spiritual or religious but inclusive of material things or services
geared to celestial bliss i.e. making on a large scale Prasad or food) prima facie, there is an industry in that
enterprise.”

It is well known that the Archeological Survey of India is indulged in upkeep of the ancient monuments in order
to preserve the cultural heritage of this country. For achieving this aim the ASI is being funded by the Government of
India and it most of the times charges entry fee from the visitors, which is being utilized for the maintenance and upkeep
of the monuments and its gardens etc. The workman’s union has contended that the work carried out by the ASI is
similar to CPWD and PWD, which are industry within the purview of the Act. Also, it has indicated that the nature of
work carried out by ASI qualifies the triple test, formulated by Hon’ble Apex Court in Bangalore Water Supply case.
Thus, in view of facts and circumstances of the case and above legal prepositions, I am of considered opinion that the
ASI is at par with the CPWD, PWD and other municipalities, which are covered under Industrial Dispute. Also, Hon’ble
High Court, Allahabad in WP. C No. 20486 of 2013 Union of India thru. Its Secrey. Culture & another vs Surendra Singh
Rashtriya Adhayaksha INTUC & another decided on 14.03.2019 has held that the ASI is industry within the definition of
‘industry’ as provided u/s 2 (j) of the Act.

Accordingly, in view of the discussions made hereinabove and law relied upon, I come to the conclusion that the
opposite party is an ‘industry’ within the provisions of Section 2 (j) of the Industrial Disputes Act, 1947.

16 It is the case of the workman that he had been working with the management of the ASI and his services have
been retrenched by the management without any rhyme or reason in violation to the provisions contained in Section 25 F
& G of the Act and also that after his illegal retrenchment the management has not bothered to re-engage him; rather the
management has engaged other new workmen in violation to the provisions of Section 25 H of the L.D. Act, 1947. The
workman in his evidence has stated on oath that he was engaged in 1992 and the management has not re-engaged the
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retrenched workmen on the basis of their seniority but has engaged fresh workmen in his place. He also stated in the
cross-examination that one Sri Sanyaasi had been engaged in his place. It has been further submitted that the Tribunal
has directed the management to file muster rolls and seniority list to substantiate their version regarding continuous
working; but the management neither filed the muster roll of concerned workmen nor the seniority list; nor let him or his
authorized representative inspect the documents even after specific directions of the Tribunal in this regard. It is also
relevant to mention that there is no cross-examination on the point.

17. Per contra, the management’s case is that the work performed by the workmen is not of perennial nature but
intermittent and casual. The workmen were engaged as per need; and accordingly, the workmen never completed
240 days of working in any calendar year. In cross-examination the management witness accepted that the daily wagers
are being engaged as per need for conservation of the monuments and they are accordingly, engaged on muster roll and
they are being paid at the end of the month according to their working days. He further stated that seniority list is being
maintained in respect of daily wagers and admitted that page no. 4/77 to 4/81 is seniority list of the daily wagers. The
management witness also admitted that they engage new faces as per requirement of the work and do not call for old
workers on the basis of their seniority.

18. The workman has submitted that he had prayed this Tribunal to summon the muster rolls from the management;
and accordingly, the management was ordered to file muster rolls. In this regard the parties have allegation and counter
allegations on each other; but the core issue is that when the management had been directed to file the muster rolls in
respect of the workman then the management was duty bound to file the same and in absence thereof an adverse
inference could easily be drawn against the management of ASI. Learned authorized representative of the management
submits that the workman/his authorized representative never inspected the record in the management’s office, while
refuting it the learned authorized representative for the workman alleged that the relevant records were never made
available for inspection, neither produced before the Court.

The management witness stated that seniority list is being maintained in respect of daily wagers and also in the
compliance of provisions contained in Section 25 G & H of the Industrial Disputes Act, 1947 the same was required to be
maintained by the management. However, it is relevant to note that the management did not file such seniority list with a
view to defeat the claim of the workman.

19. Admittedly, the workmen were engaged to carry out casual nature of work on daily wage basis on muster roll,
this fact has been admitted by the management in its written statement; while it has simultaneously denied the continuous
engagement of the workman; but its denial is not specific as it was required to come forward with the details of the
working days. The management has submitted that the burden of proof that the claimant was in employment of the
management, primarily lies on workman who claims to be a workman by producing vouchers of payment of salary etc.

20. The workman has come forward with a case that the workman was engaged for 10 years and had been
terminated illegally w.e.f. 30.01.2002 and after his retrenchment the management did not bother to re-engage him though
it engaged other fresh faces. The workman in order to substantiate its contention, summoned the details from the
management; but it failed to file the same.

Hon’ble Gujrat High Court in Director, Fisheries Terminal Division vs. Bhakubhai Meghajibhai Chavda 2010
AIR SCW 542; has observed that for proving 240 days’ continuous working, the workman would have difficulty in
having access to all official documents, muster rolls etc., in connection with his service, therefore, the burden of proof
shifts to the employer to prove that he did not complete 240 days of service in requisite period to constitute continuous
service. Hence, in view of above case law, an adverse inference can easily be drawn against the management. The
management ought to have come forward with specific case as to when the workmen worked with it, with substantial
proof thereof.

21. The provisions contained in Section 25 H of the Industrial Disputes Act, 1947 read as under:

25 H. — Re-employment of retrenched workmen. — Where any workmen are retrenched, and the employer
proposes to take into his employment any persons, he shall, in such manner as may be prescribed, give an
opportunity to the retrenched workmen who are citizens of India to offer themselves for re-employment, and
such retrenched workmen who offer themselves for re-employment shall have preference over other
persons.”

A bare perusal of the above section indicates that the said Section provides for re-employment of retrenched
workmen. It says that when the employer proposes to take into his employment any person, he shall, in such manner as
may be prescribed, give an opportunity to the retrenched workmen who are citizens of India to offer them for
re-employment shall have preference over other persons. Rule 77 and 78 of the Industrial Deputes (Central) Rules, 1957
prescribe the mode of re-employment. Rule 77 requires maintenance of seniority list of all workmen in a particular
category from which retrenchment is contemplated, arranged according to seniority of their services in that category and
publication of that list. Rule 78 prescribes the mode of reemployment of retrenched workmen. The requirement of Rule
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78 is of notice in the manner prescribed to every one of all the retrenched workmen eligible to be considered for
re-employment.

Rule 77 requires the employer to maintain a seniority list of workmen in that particular category from which
retrenchment is contemplated, arranged according to the seniority of their service. The category of workmen to whom
section 25-F applies is distinct from those to whom it is inapplicable. There is no practical difficulty in maintenance of
seniority list, Rule 77, therefore, does not present any difficulty. Rule 78 speaks of retrenched workmen eligible to be
considered for filling in the vacancies and here also the distinction based on the category of workmen can be maintained
because those falling in the category of section 25 F are entitled to be placed higher than those who do not fall in that
category. No doubt, it is true that persons who have been retrenched after a longer period of service which places them
higher in the seniority list are entitled to be considered for re-employment earlier than those placed lower because of a
lesser period of service. In this manner a workman can claim consideration for re-employment only if an eligible
workman above him in the seniority list is not available. Application of section 25 H to the other retrenched workmen
not covered by section 25-F does not, in any manner, prejudice those covered by section 25-F because the question of
consideration of any retrenched workman not covered by section 25 F is available for re-employment. There is, thus, no
reason to curtail the ordinary meaning of ‘retrenched workmen’ in section 25-H because of Rules 77 and 78, even
assuming the Rules framed under the Act could have that effect.

The distinction between section 25-F and 25-G of the Act was elaborated in Bhogpur Co-op. Sugar Mills Ltd. v.
Harmesh Kumar 2006 (111) FLR 1202 (SC), in the following words:

“We are not oblivious of the distinction in regard to the legality or the order of termination in a case where
section 25 F thereof applies on the other. Whereas in a case where section 25 F of the Act applies the
workman is bound to prove that he had been in continues service of 240 days during twelve months preceding
the order of termination, in a case where he invokes the provisions or sections 25-G and 25-H thereof he may
not have to establish the said fact.

Hon’ble Rajasthan High Court in State vs. Harchad 2011 (90) 744 has observed as under:

“5. In Samistha Dube v. City Board, Itava, the Hon’ble Supreme Court has held that even if the
provision of Section 25 (F) had not been violated and the workman had not completed 240 days in a calendar
year counting backward from the date of termination and there is a violation of the provisions of Section 25
(G) or 25 (h), the termination becomes bad. More so, in Vikaramaditya Pande v. State of U.P., the Apex Court
has held that in case the retrenchment/termination wages with continuity of service unless employer satisfied
the labour court that he had gainfully been employed somewhere else. However, in the facts and
circumstances of the case, the court can award a lesser amount for back-wages.”

Further, Hon’ble Rajasthan High Court in Anavali Kshetrya Gramin Bank vs. the Presiding Officer, Central
Industrial Tribunal, Jaipur & others 2002 (93) FLR 79 held that:

“In the case of Oriental Bank of Commerce v. Presiding Officer, Central government Industrial Tribunal and
another, it was held that Sections 25-G and 25H are totally independent provisions though both of them deal
with the retrenchment. Section 25G is a general provision covering all cases of retrenchment providing to the
workman the minimal safeguard of the observance of the principle of last come first go in the matter of
effecting retrenchment. It was further held that a person who had completed the service of statutory period or
not, he is entitled to the benefits mentioned in Sections 25G and 25H of the Act and as such if the
retrenchment is to be made even of a person who has worked for less than the statutory period it has to be one
the basis of “first come last go” and when the management re-employs certain persons, the offer of
re-employment has to be given to those who have been retrenched if they are willing to work.”

22. Admittedly, the management of ASI engaged the workman to take their services for maintenance of monuments,
which is perennial in nature. This fact is corroborated by their own witness who stated that upkeep and maintenance of
the monuments is being done by engaging the labourers on daily wage basis on muster roll, then it could be well
understood that to look after the monuments at Agra, Fatehpur Sikari, Sikandra the management of ASI would be in need
of large number of daily wagers and this maintenance cannot be said of seasonal in nature as this is never ending process
and continues round the year. Then management cannot say that they engaged the workmen as per availability of work
on casual basis. Further, even if the argument of the management is accepted that the workman had been terminated on
non-availability of work and he was not entitled for benefits of Section 25 F, even then as per provisions contained in
Section 25 H of the I.D. Act, 1947 and Rule 78 of the I.D. Act, 1957, on re-availability of work, the management ought
to have re-engaged those workmen who had already worked with it as required by the section 25 H of the Industrial
Disputes Act, 1947.
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There is no iota of evidence from the management regarding this fact that the workman was not covered by the
provisions of Section 25 F and the burden to prove that the workman did not work for 240 days in the year concerned
was on the management, particularly when the workman summoned the muster roll and the management did not file
muster roll; rather it chose to get inspection of some muster rolls. Hon’ble Gujrat High Court in Director, Fisheries
Terminal Division vs. Bhakubhai Meghajibhai Chavda 2010 AIR SCW 542; has observed that for proving 240 days’
continuous working, the workman would have difficulty in having access to all official documents, muster rolls etc., in
connection with his service, therefore, the burden of proof shifts to the employer to prove that he did not complete
240 days of service in requisite period to constitute continuous service.

Thus, in view of the principles propounded by Hon’ble Apex Court and Hon’ble High Court in the aforesaid
citations, the management failed to prove that the workman was not entitled for protection of Section 25 F; and also that
it has endeavoured sincerely to re-engage those workmen who were retrenched due to non-availability of work as
envisaged by the Rule 78 of the I.D. Act (Central), 1957.

23. The case of the workman is that he was retrenched and thereafter was not re-engaged whereas other new faces
were introduced into the management to carry out the same work. The management witness has shown his inability to
certify this fact; but even then this could not be easily accepted that all those new workmen, whose names have been
taken by the workman during his examination/cross-examination were not engaged, particularly in the absence of any
evidence in rebuttal by the management. The management has focused its defence on the issue that the workman did not
complete 240 days working to get the benefits of section 25 F; but the case of the workman is entirely different, which
indicates that the management, by not re-engaging the workman on availability of work and engaging new faces, violated
the provisions contained in Section 25 H and for attracting the provisions of section 25 H the workman need not establish
that he had been in continuous service of 240 days during twelve months preceding the order of termination. Thus, the
management utterly failed to defend the case on proper lines by not producing any evidence with regard to the fact that it
made efforts to re-engage the previously retrenched workmen first and on their not turning up, it went for to engage the
new faces. On the contrary, the management witness in his cross-examination stated/admitted that they engage new
faces as per requirement of the work and do not call for old workers on the basis of their seniority.

24. Thus, in view of the discussions made above, I am of the considered opinion that the management of ASI did
not comply with the provisions of Section 25 H of the I.D. Act, 1947 by not re-engaging the workman after his
retrenchment and employing new workmen. Hence, I come to the conclusion that the action of the management of the
ASI, Agra in not re-engaging the workman after his retrenchment was unjustified and resultantly, the workman is entitled
for reinstatement. As regard entitlement of back wages, it is admitted that he was engaged as daily wager and was
working as such i.e. he was not regular employee, therefore, he has no right for back wages etc. in view of Rule ‘no work
no pay’; but he shall be entitled for continuity of service and other consequential benefits, as per Rules. Further, the
management is directed to consider the claim of the workman for grant of temporary status etc. in terms of provisions
contained in the OM No. 51016/2/90/EST.(C) dated 10.09.1993.

25. Award as above.

LUCKNOW
30™ August, 2019
RAKESH KUMAR, Presiding Officer
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New Delhi, the 20" September, 2019

S.0. 1756.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947) the Central
Government hereby publishes the Award (Ref. No. 114/2004) of the Cent. Govt. Indus.Tribunal-cum-Labour Court,
Lucknow as shown in the Annexure, in the industrial dispute between the management of Archaeological Survey of India

and their workmen, received by the Central Government on 18.09.2019.
[No. L-42012/27/2004 —-IR (CM-II)]

S. C. RAY, Section Officer

ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, LUCKNOW

PRESENT : RAKESH KUMAR, PRESIDING OFFICER

L.D. No. 114/2004
Ref. No. L-42012/27/2004- IR (CM-II) dated: 04.10.2004

BETWEEN :

Sh. Lakhan, S/o Sh. Jiwan Lal
R/o Nagar Sikari, 4, Hissa Fatehpur, Sikari

Agra (U.P.)
AND

The Superintending Archaeologist
Archaeological Survey of India
Agra Circle, 22 Mall Road,
Agra (U.P.) — 282001

AWARD
1. By order No. L-42012/27/2004— IR (CM-II) dated: 04.10.2004 the Central Government in the Ministry of

Labour, New Delhi in exercise of powers conferred by clause (d) of sub section (1) and sub section (2A) of Section 10 of
the Industrial Disputes Act, 1947 (14 of 1947) referred this industrial dispute between Sh. Lakhan, S/o Sh. Jiwan Lal, R/o
Nagar Sikari, 4, Hissa Fatehpur Sikari, Agra (U.P.) and the Superintending Archaeologist, Archaeological Survey of
India, Agra Circle, 22 Mall Road, Agra (U.P.) — 282001 for adjudication.

2. The reference under adjudication is:

“KYA ADHIKSHAN PURATATVAVID, BHARTIYA PURATATV SARVEKSHAN, AGRA DWARA
SHRI LAAKHAN ATMAJ SHRI JEEVAN LAAL KO DINANK 30.1.2002 SE SEWA SE PRITHAK KIYA JANA
NYAYOCHIT HAI? YADI NAHI, TO SAMBANDHIT KARMKAAR KIS ANUTOSH KA HAKDAAR HAI?”

3. The case of the workman, Lakhan Singh, in brief, is that he had been working with the ASI, Agra for more than
10 years as Meson who was engaged in maintenance of monuments, which is perennial nature of work; and his services
have been terminated by the management of ASI w.e.f. 30.01.2002 in illegal way without assigning any reason or charge
sheet or retrenchment compensation; whereas he had become entitled for grant of temporary status in terms of
OM No. 51016/2/90/EST.(C) dated 10.09.1993. The workman has alleged that the management has engaged one Rakesh
S/o Shri Tej Singh in his place and other hundreds of workmen. The workman has submitted that the management has
terminated his services without following principle of ‘first come last go’. The workman has submitted that a seniority
list of daily wager is prepared by the management of ASI; but they manipulate the same and keep on engaging workers in
an arbitrary manner and an FIR to the effect has been lodged for manipulation in the government documents against the
management of ASI. The workman has alleged that he had become entitled for grant of temporary status by virtue of his
long duration of services and he demanded accordingly, but, the management terminated his services w.e.f. 30.01.2002,
instead of granting him temporary status. Accordingly, the workman has prayed for his reinstatement with consequential
benefits, including back wages etc.

4. The management of the ASI has opposed the claim of the workman by filing written statement wherein it has
submitted that the present claim of the workman is not maintainable as the ASI does not come within the definition of
‘Industry’. It has further submitted that the workman was engaged as casual labour as per availability of work and has
never worked for 240 days in any calendar year. The management has submitted that the workman was never appointed
on any post as such the question of his termination does not arise; since his engagement was dependent upon the highly
intermittent casual nature of work and as soon as the job ended, he was no more engaged, therefore, such disengagement
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does not amount to termination so as to attract any provision of law; moreover the management has submitted that the
workman had been engaed from August, 1997 to March, 2002 only as a temporary worker. The management has also
submitted that the workman was not declared as a temporary status worker as per Government order dated 10.09.93 as he
did not work during the year preceding 10.09.1993. The management has further asserted that the seniority list submitted
by the workman is old one and since the workman himself left the work on his own, therefore, he was discontinued from
work and the list quoted by the workman should not be considered. Accordingly, the management has prayed that the
claim of the workman be rejected being devoid of any merit.

5. The workman has filed rejoinder; wherein apart from reiterating its averments already made in the statement of
claim, he has submitted that ASI is well covered under definition of ‘industry’ in view of law laid down by the Hon’ble
Apex Court in Bangalore Water Supply case.

6. The parties filed documentary evidence in support of their respective pleadings. The workman has examined
himself; whereas the management has examined Shri Munajjar Ali, Asstt. Conservator, to corroborate their case. The
parties cross-examined each others’ witnesses and availed opportunity to forward oral arguments. The parties were also
granted opportunity to file written submission; whereupon the workman filed written submissions; whereas the
management did not file any written submissions.

7. Heard arguments of the representatives of the both the parties and perused entire material available on file.

8. The authorized representative of the union has submitted that the opposite party management, engages daily
rated/casual employees for work of maintenance of monuments, which is a perennial nature of work; and the workman
has been engaged as such by the opposite party management; who worked with the management for 10 long years; but
his services have been terminated in utter disregard to the provisions contained in Section 25 G, without complying with
the provisions of Section 25 F of the Act. He has further submitted that the management after terminating the services of
the workman has engaged other workman in his place in violation to the provisions contained in Section 25 H of the Act.
He has further argued that the ASI looks after maintenance of the monuments and raises money by charging money from
the visitors/tourists in form of entry tickets and the same is being utilized in upkeep of the monuments, thus, it carries out
commercial activity and comes within the purview of the triple test formulated by the Constitutional Bench of Hon’ble
Supreme Court in ‘Bangalore Water Supply and Seveage Board etc. vs. A. Rajappa and others etc. (1978) 2 SCC 213°.
The learned counsel has also submitted that the workman is also entitled for consideration for grant of temporary status
in terms of OM No. 51016/2/90/EST.(C) dated 10.09.1993. He has relied upon:

(i) Gopal Krishnaji Ketkar vs Mohamed Haji Latif & others AIR 1968 SC 1413.

(ii) Hon’ble High Court, Allahabad in WP. C No. 20486 of 2013 Union of India thru. Its Secrey. Culture &
another vs Surendra Singh Rashtriya Adhayaksha INTUC & another decided on 14.03.2019.

(iii) State vs. Harchad 2001 (90) FLR 744 (Raj)

(iv) Bank of Baroda vs Ghemarbhai Harjibhai Rabari 2005 (105) FLR 383 (SC).

(v) Harjinder Singh vs Punjab State Warehousing Corporation 2010 (2) LLN 14 (SC).

(vi) Samishta Dube, Appellant vs. City Board, Etawah & another, 1999 LAB. I.C. 1125 (SC).

(vii) Anavali Kshetirya Gramin Bank vs The Presiding Officer, Central Industrial Tribunal, Jaipur 7 others
2002 (930 FLR 79 (Raj).

(viii)  Kuldeep Singh vs General Manager, Instrument Design Development & Facilities Centre & another
(2011) 2 SCC (L&S) 524.

(ix) Sriram Industrial Enterprises Ltd. vs Mahak Singh & others (2007) 1 SCC (L&S) 961.

(x) Maharashtra State Road Transport Corporation & another vs Casteribe Rajya Parivahan Karmchari
Sanghatana (2009) 2 SCC (L&S) 513.

11. In rebuttal, the authorized representative has argued that the establishment of ASI is not an ‘industry’ as it
carries out sovereign function and further that the workmen concerned have never been appointed by the management of
ASI rather work had been taken from them in peak season as and when required, thus, they never completed 240 days of
continuous working and therefore, they were not entitled for the benefits of provisions contained in Section 25 F of the
Act. It was further submitted that the maintenance of monuments is temporary and seasonal work is required and the
same is not perennial in nature thus there is no need to appoint regular staff for carrying out such casual nature of work;
moreover, it extends only so long as funds exist for maintenance. The learned counsel also submitted that the seniority
list filed by the workman is of no avail being too old.
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12. I have given my thoughtful consideration to the rival contentions of the authorized representatives of the parties
and scanned entire evidence on record.

13 It is the case of the workman that he has been engaged by the opposite party ASI from 1995 to 30.01.2002 and
terminated his services in violation to the provisions contained in Section 25 F & G; moreover, the management of ASI
has engaged other new workman after disengaging him, in violation of the provisions contained in Section 25 H of the
Industrial Disputes Act, 1947. It has also been pleaded that the workmen were engaged for carrying out maintenance of
monuments, which is a perennial nature of work; hence, the management ought to have re-engaged him on the basis of
his seniority before engaging new workmen; but the management failed to do so. The workman also stressed that the
ASI is an ‘industry’ within the provisions of Section 2 (j) as it earns money by means of tickets from the visitors and
tourists (Indians as well as foreigners). Likewise, it is also the case of the workman that the management did not
consider his candidature for grant of temporary status in terms of OM No. 51016/2/90/EST.(C) dated 10.09.1993.

14. Per contra, the main contention of the opposite party is that the establishment of ASI is not an industry and the
work carried out by the department does not come within the purview of commercial activity. Further, it has heavily
relied on the fact that the workmen has not worked for 240 days continuously in any calander year and accordingly,
compliance of provisions of Section 25 F was not necessary while terminating the services of the workman who was
engaged casually as and when their services were required for maintaining the monuments.

15. After going through the rival contentions of the parties it becomes apparent that before entering into the merit of
the case this Tribunal has to decide as to whether the opposite party is an ‘industry’ or not within the meaning of the
Section 2 (j) of the Act. In this regard the workman has relied on verdict of Hon’ble Apex Court in Bangalore Water
Supply & Sewerage Board etc. vs. A Rajappa & others case (supra); wherein it has been observed that

“absence of profit motive on gainful objective is irrelevant, be the venture in the public, joint, private or other
sector.”

Hon’ble Apex Court has further observed that:

“Where (i) systematic activity (ii) organized by co-operation between employer and employee (the direct and
substantial element is commercial (iii) for the production and/or distribution of goods and services calculated
to satisfy human wants and wishes (not spiritual or religious but inclusive of material things or services
geared to celestial bliss i.e. making on a large scale Prasad or food) prima facie, there is an industry in that
enterprise.”

It is well known that the Archeological Survey of India is indulged in upkeep of the ancient monuments in order
to preserve the cultural heritage of this country. For achieving this aim the ASI is being funded by the Government of
India and it most of the times charges entry fee from the visitors, which is being utilized for the maintenance and upkeep
of the monuments and its gardens etc. The workman’s union has contended that the work carried out by the ASI is
similar to CPWD and PWD, which are industry within the purview of the Act. Also, it has indicated that the nature of
work carried out by ASI qualifies the triple test, formulated by Hon’ble Apex Court in Bangalore Water Supply case.
Thus, in view of facts and circumstances of the case and above legal prepositions, I am of considered opinion that the
ASI is at par with the CPWD, PWD and other municipalities, which are covered under Industrial Dispute. Also, Hon’ble
High Court, Allahabad in WP. C No. 20486 of 2013 Union of India thru. Its Secrey. Culture & another vs Surendra Singh
Rashtriya Adhayaksha INTUC & another decided on 14.03.2019 has held that the ASI is industry within the definition of
‘industry’ as provided u/s 2 (j) of the Act.

Accordingly, in view of the discussions made hereinabove and law relied upon, I come to the conclusion that the
opposite party is an ‘industry’ within the provisions of Section 2 (j) of the Industrial Disputes Act, 1947.

16 It is the case of the workman that he had been working with the management of the ASI and his services have
been retrenched by the management without any rhyme or reason in violation to the provisions contained in Section 25 F
& G of the Act and also that after his illegal retrenchment the management has not bothered to re-engage him; rather the
management has engaged other new workmen in violation to the provisions of Section 25 H of the I.D. Act, 1947. The
workman in his cross-examination has stated on oath that the management has not re-engaged the retrenched workmen
on the basis of their seniority but has engaged fresh workman in his place viz. Rakesh S/o Tej Singh; and the employees
engaged after him are still working and have been granted temporary status by the management of ASI. It has been
further submitted that the Tribunal has directed the management to file muster rolls and seniority list to substantiate their
version regarding continuous working; but the management neither filed the muster roll of concerned workmen nor the
seniority list; nor let him or his authorized representative inspect the documents even after specific directions of the
Tribunal in this regard. It is also relevant to mention that there is no cross-examination on the point.
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17. Per contra, the management’s case is that the work performed by the workmen is not of perennial nature but
intermittent and casual. The workmen were engaged as per need; and accordingly, the workmen never completed 240
days of working in any calendar year. In cross-examination the management witness accepted that the daily wagers are
being engaged as per need for conservation of the monuments and they are accordingly, engaged on muster roll and they
are being paid at the end of the month according to their working days. He further stated that no seniority list is being
maintained in respect of casual workers; however he admitted the paper No. 4/84 to 4/90, which is seniority list of old
casual workers which was related to the regularization of employees. He also admitted that his department could not file
seniority list and muster roll in respect of workmen; however the same was made available to the workman for
inspection. The management witness during cross-examination stated that he could not state that when the workman was
terminated in 2002 then at that time how may workmen on muster roll were engaged in Agra Circle. He also stated that
he had no knowledge that how many workmen worked in different monuments from 2002 till date as there are as many
as 28-30 districts and approximately 400 monuments in Agra Circle. The management witness later on admitted that the
work is taken on muster roll even today and is carried on in Fatehpur Sikari. He stated that there is no provision in his
department to invite any workman through letter for work. He further stated that information is displayed on the notice
board and is also published in the newspapers.

18. The workman has submitted that he had prayed this Tribunal to summon the muster rolls from the management;
and accordingly, the management was ordered to file muster rolls. In this regard the parties have allegation and counter
allegations on each other; but the core issue is that when the management had been directed to file the muster rolls in
respect of the workman then the management was duty bound to file the same and in absence thereof an adverse
inference could easily be drawn against the management of ASI. Learned authorized representative of the management
submits that the workman/his authorized representative never inspected the record in the management’s office, while
refuting it the learned authorized representative for the workman alleged that the relevant records were never made
available for inspection, neither produced before the Court.

The management witness has shown his inability of having any knowledge about any seniority list of the casual
workers; but in the compliance of provisions contained in Section 25 G & H of the Industrial Disputes Act, 1947 the
same was required to be maintained by the management. Hence, in view of above, it is unbelievable that the
management did not maintain any seniority list in respect of casual/daily labourers and it is relevant to note that the
management did not file such seniority list with a view to defeat the claim of the workman.

19. Admittedly, the workmen were engaged to carry out casual nature of work on daily wage basis on muster roll,
this fact has been admitted by the management in its written statement; while it has simultaneously denied the continuous
engagement of the workman; but its denial is not specific as it was required to come forward with the details of the
working days. The management has submitted that the burden of proof that the claimant was in employment of the
management primarily lies on workman who claims to be a workman by producing vouchers of payment of salary etc.

20. The workman has come forward with a case that the workman was engaged w.e.f. 1995 and had been terminated
illegally w.e.f. 30.01.2002 and after his retrenchment the management did not bother to re-engage him though it engaged
other fresh faces. The workman in order to substantiate its contention, summoned the details from the management; but it
failed to file the same.

Hon’ble Gujrat High Court in Director, Fisheries Terminal Division vs. Bhakubhai Meghajibhai Chavda 2010
AIR SCW 542; has observed that for proving 240 days’ continuous working, the workman would have difficulty in
having access to all official documents, muster rolls etc., in connection with his service, therefore, the burden of proof
shifts to the employer to prove that he did not complete 240 days of service in requisite period to constitute continuous
service. Hence, in view of above case law, an adverse inference can easily be drawn against the management. The
management was ought to come forward with specific case as to when the workmen worked with it, with substantial
proof thereof.

21. The provisions contained in Section 25 H of the Industrial Disputes Act, 1947 read as under:

25 H. — Re-employment of retrenched workmen. — Where any workmen are retrenched, and the employer
proposes to take into his employment any persons, he shall, in such manner as may be prescribed, give an
opportunity to the retrenched workmen who are citizens of India to offer themselves for re-employment, and
such retrenched workmen who offer themselves for re-employment shall have preference over other
persons.”

A bare perusal of the above section indicates that the said Section provides for re-employment of retrenched
workmen. It says that when the employer proposes to take into his employment any person, he shall, in such manner as
may be prescribed, give an opportunity to the retrenched workmen who are citizens of India to offer themselves for
re-employment shall have preference over other persons. Rule 77 and 78 of the Industrial Deputes (Central) Rules, 1957
prescribe the mode of re-employment. Rule 77 requires maintenance of seniority list of all workmen in a particular
category from which retrenchment is contemplated, arranged according to seniority of their services in that category and
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publication of that list. Rule 78 prescribes the mode of reemployment of retrenched workmen. The requirement of Rule
78 is of notice in the manner prescribed to every one of all the retrenched workmen eligible to be considered for re-
employment.

Rule 77 requires the employer to maintain a seniority list of workmen in that particular category from which
retrenchment is contemplated, arranged according to the seniority of their service. The category of workmen to whom
section 25-F applies is distinct from those to whom it is inapplicable. There is no practical difficulty in maintenance of
seniority list, Rule 77, therefore, does not present any difficulty. Rule 78 speaks of retrenched workmen eligible to be
considered for filling in the vacancies and here also the distinction based on the category of workmen can be maintained
because those falling in the category of section 25 F are entitled to be placed higher than those who do not fall in that
category. No doubt, it is true that persons who have been retrenched after a longer period of service which places them
higher in the seniority list are entitled to be considered for re-employment earlier than those placed lower because of a
lesser period of service. In this manner a workman can claim consideration for re-employment only if an eligible
workman above him in the seniority list is not available. Application of section 25 H to the other retrenched workmen
not covered by section 25-F does not, in any manner, prejudice those covered by section 25-F because the question of
consideration of any retrenched workman not covered by section 25 F is available for re-employment. There is, thus, no
reason to curtail the ordinary meaning of ‘retrenched workmen’ in section 25-H because of Rules 77 and 78, even
assuming the Rules framed under the Act could have that effect.

The distinction between section 25-F and 25-G of the Act was elaborated in Bhogpur Co-op. Sugar Mills Ltd. v.
Harmesh Kumar 2006 (111) FLR 1202 (SC), in the following words:

“We are not oblivious of the distinction in regard to the legality or the order of termination in a case where
section 25 F thereof applies on the other. Whereas in a case where section 25 F of the Act applies the
workman is bound to prove that he had been in continues service of 240 days during twelve months preceding
the order of termination, in a case where he invokes the provisions or sections 25-G and 25-H thereof he may
not have to establish the said fact.”’

Hon’ble Rajasthan High Court in State vs. Harchad 2011 (90) 744 has observed as under:

“5. In Samistha Dube v. City Board, Itava, the Hon’ble Supreme Court has held that even if the
provision of Section 25 (F) had not been violated and the workman had not completed 240 days in a calendar
year counting backward from the date of termination and there is a violation of the provisions of Section 25
(G) or 25 (h), the termination becomes bad. More so, in Vikaramaditya Pande v. State of U.P., the Apex
Court has held that in case the retrenchment/termination wages with continuity of service unless employer
satisfied the labour court that he had gainfully been employed somewhere else. However, in the facts and
circumstances of the case, the court can award a lesser amount for back-wages.”

Further, Hon’ble Rajasthan High Court in Anavali Kshetrya Gramin Bank vs. the Presiding Officer, Central
Industrial Tribunal, Jaipur & others 2002 (93) FLR 79 held that:

“In the case of Oriental Bank of Commerce v. Presiding Officer, Central government Industrial Tribunal
and another, it was held that Sections 25-G and 25H are totally independent provisions though both of them
deal with the retrenchment. Section 25G is a general provision covering all cases of retrenchment providing
to the workman the minimal safeguard of the observance of the principle of last come first go in the matter of
effecting retrenchment. It was further held that a person who had completed the service of statutory period
or not, he is entitled to the benefits mentioned in Sections 25G and 25H of the Act and as such if the
retrenchment is to be made even of a person who has worked for less than the statutory period it has to be
one the basis of “first come last go”” and when the management re-employs certain persons, the offer of re-
employment has to be given to those who have been retrenched if they are willing to work.”

22. Admittedly, the management of ASI engaged the workman to take their services for maintenance of monuments,
which is perennial in nature. This is a fact that upkeep and maintenance of the monuments is being done by engaging the
labourers on daily wage basis on muster roll and he further stated that there are approximately as many as 400
monuments in Agra Circle, then it could be well understood that to look after the monuments at Agra, Fatehpur Sikari,
Sikandra the management of ASI would be in need of large number of daily wagers and this maintenance cannot be said
of seasonal in nature as this is never ending process and continues round the year. Then management cannot say that
they engaged the workmen as per availability of work on casual basis. Further, even if the argument of the management
is accepted that the workman had been terminated on non-availability of work and he was not entitled for benefits of
Section 25 F, even then as per provisions contained in Section 25 H of the I.D. Act, 1947 and Rule 78 of the I.D. Act,
1957, on re-availability of work, the management ought to have re-engaged those workmen who had already worked
with it as required by the section 25 H of the Industrial Disputes Act, 1947.
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There is no iota of evidence from the management regarding this fact that the workman was not covered by the
provisions of Section 25 F and the burden to prove that the workman did not work for 240 days in the year concerned
was on the management, particularly when the workman summoned the muster roll and the management did not file
muster roll; rather it chose to get inspection of some muster rolls. Hon’ble Gujrat High Court in Director, Fisheries
Terminal Division vs. Bhakubhai Meghajibhai Chavda 2010 AIR SCW 542; has observed that for proving 240 days’
continuous working, the workman would have difficulty in having access to all official documents, muster rolls etc., in
connection with his service, therefore, the burden of proof shifts to the employer to prove that he did not complete 240
days of service in requisite period to constitute continuous service.

Thus, in view of the principles propounded by Hon’ble Apex Court and Hon’ble High Court in the aforesaid
citations, the management failed to prove that the workman was not entitled for protection of Section 25 F; and also that
it has endeavoured sincerely to re-engage those workmen who were retrenched due to non-availability of work as
envisaged by the Rule 78 of the I.D. Act (Central), 1957.

23. The case of the workman is that he was retrenched and thereafter was not re-engaged whereas other new faces
were introduced into the management to carry out the same work. The management witness has shown his inability to
certify this fact; but even then this could not be easily accepted that all those new workmen, whose names have been
taken by the workman during his examination/cross-examination were not engaged, particularly in the absence of any
evidence in rebuttal by the management. The management has focused its defence on the issue that the workman did not
complete 240 days working to get the benefits of section 25 F; but the case of the workman is entirely different, which
indicates that the management, by not re-engaging the workman on availability of work and engaging new faces, violated
the provisions contained in Section 25 H and for attracting the provisions of section 25 H the workman need not establish
that he had been in continuous service of 240 days during twelve months preceding the order of termination. Thus, the
management utterly failed to defend the case on proper lines by not producing any evidence with regard to the fact that it
made efforts to re-engage the previously retrenched workmen first and on their not turning up, it went for to engage the
new faces. On the contrary the management witness in his cross-examination stated that there is no provision in their
department to call the former workmen by giving written notice.

24. Thus, in view of the discussions made above, I am of the considered opinion that the management of ASI did
not comply with the provisions of Section 25 H of the I1.D. Act, 1947 by not re-engaging the workman after his
retrenchment and employing new workmen. Hence, I come to the conclusion that the action of the management of the
ASI, Agra in not re-engaging the workman after his retrenchment was unjustified and resultantly, the workman is entitled
for reinstatement. As regard entitlement of back wages, it is admitted that he was engaged as daily wager and was
working as such i.e. he was not regular employee, therefore, he has no right for back wages etc. in view of Rule ‘no work
no pay’; but he shall be entitled for continuity of service and other consequential benefits, as per Rules. Further, the
management is directed to consider the claim of the workman for grant of temporary status etc. in terms of provisions
contained in the OM No. 51016/2/90/EST.(C) dated 10.09.1993.

25. Award as above.

LUCKNOW
27th August, 2019
RAKESH KUMAR, Presiding Officer
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New Delhi, the 20" September, 2019

S.0. 1757.— In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947) the Central
Government hereby publishes the Award (Ref. No. 115/2004) of the Cent.Govt.Indus.Tribunal-cum-Labour Court,
Lucknow as shown in the Annexure, in the industrial dispute between the management of Archaeological Survey of
India and their workmen, received by the Central Government on 18.09.2019.

[No. L-42012/28/2004 — IR (CM-II)]
S. C. RAY, Section Officer
ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL -CUM- LABOUR COURT LUCKNOW

PRESENT : RAKESH KUMAR, PRESIDING OFFICER

L.D. No. 115/2004
Ref. No. L-42012/28/2004-IR (CM-II) dated: 04.10.2004

BETWEEN :

Sh. Mani S/o Sh. Deepa
R/o Nagar Sikari, 4, Hissa Fatehpur, Sikri

Agra (UP)
AND

The Superintending Archaeologist
Archaeological Survey of India
Agra Circle, 22 Mall Road,
Agra (U.P.) — 282001

AWARD
1. By order No. L-42012/28/2004— IR (CM-II) dated: 04.10.2004 the Central Government in the Ministry of

Labour, New Delhi in exercise of powers conferred by clause (d) of sub section (1) and sub section (2A) of Section 10 of
the Industrial Disputes Act, 1947 (14 of 1947) referred this industrial dispute between Sh. Mani S/o Sh. Deepa, R/o
Nagar Sikari, 4, Hissa Fatehpur, Sikri, Agra (UP) and the Superintending Horticulturist, Archaeological Survey of India,
Agra Circle, 22 Mall Road, Agra (U.P.) — 202001 for adjudication.

2. The reference under adjudication is:

“KYA ADHIKSHAN PURATATVAVID, BHARTIYA PURATATV SARVEKSHAN, AGRA DWARA KARMKAAR
SHRI MAANI ATMAJ SHRI DEEPAK KO DINANK 1.2.2002 SE SEWA SE PRITHAK KIYA JANA NYAYOCHIT
HAI? YADI NAHI, TO SAMBANDHIT KARMKAAR KIS ANUTOSH KA HAKDAAR HAI?”

3. The case of the workman, Maani, in brief, is that he had been working with the ASI, Agra for last more than
15 years as Meson who was engaged in maintenance of monuments, which is perennial nature of work; and his services
have been terminated by the management of ASI w.e.f. 01.02.2002 in illegal way without assigning any reason or charge
sheet or retrenchment compensation; whereas he had become entitled for grant of temporary status in terms of OM No.
51016/2/90/EST.(C) dated 10.09.1993. The workman has alleged that the management has engaged one Hukum Singh
S/o Sri Vissa in his place and other hundreds of workmen. The workman has submitted that his name was at serial No.
68 of the seniority list and the management has terminated his services without following principle of ‘first come last go’.
The workman has submitted that a seniority list of daily wager is prepared by the management of ASI; but they
manipulate the same and keep on engaging workers in an arbitrary manner and an FIR to the effect has been lodged for
manipulation in the government documents against the management of ASI. The workman has alleged that he had
become entitled for grant of temporary status by virtue of his long duration of services and he demanded accordingly,
but, the management terminated his services w.e.f. 01.02.2002, instead of granting him temporary status. Accordingly,
the workman has prayed for his reinstatement with consequential benefits, including back wages and temporary status.

4. The management of the ASI has opposed the claim of the workman by filing written statement wherein it has
submitted that the present claim of the workman is not maintainable as the ASI does not come within the definition of
‘Industry’. It has further submitted that the workman was engaged as casual labour as per availability of work, from
March, 2001 to March, 2002 and has never worked for 240 days in any calendar year. The management has submitted
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that the workman was never appointed on any post as such the question of his termination does not arise; since his
engagement was dependent upon the highly intermittent casual nature of work and as soon as the job ended, he was no
more engaged, therefore, such disengagement does not amount to termination so as to attract any provision of law. The
management has also submitted that the workman was not declared as a temporary status worker as per Government
order dated 10.09.93 as he did not work during the year preceding 10.09.1993. The management has further asserted that
the seniority list submitted by the workman is old one and since the workman himself left the work on his own, therefore,
he was discontinued from work and the list quoted by the workman should not be considered. Accordingly, the
management has prayed that the claim of the workman be rejected being devoid of any merit.

5. The workman has filed rejoinder; wherein apart from reiterating its averments already made in the statement of
claim, he has submitted that ASI is well covered under definition of ‘industry’ in view of the law laid down by the
Hon’ble Apex Court in Bangalore Water Supply case.

6. The parties filed documentary evidence in support of their respective pleadings. The workman has examined
himself; whereas the management has examined Shri Munajjar Ali, Asstt. Conservator, to corroborate their case. The
parties cross-examined each others’ witnesses and availed opportunity to forward oral arguments. The parties were also
granted opportunity to file written submission; whereupon the workman filed written submissions; whereas the
management did not file any written submissions.

7. Heard arguments of the representatives of the both the parties and perused entire material available on file.

8. The authorized representative of the workman has submitted that the opposite party management, engages daily
rated/casual employees for work of maintenance of monuments, which is a perennial nature of work; and the workman
has been engaged as such by the opposite party management; who worked with the management for 15 long years; but
his services have been terminated in utter disregard to the provisions contained in Section 25 G, without complying with
the provisions of Section 25 F of the Act. He has further submitted that the management after terminating the services of
the workman has engaged other workman in his place in violation to the provisions contained in Section 25 H of the Act.
He has further argued that the ASI looks after maintenance of the monuments and raises money by charging money from
the visitors/tourists in form of entry tickets and the same is being utilized in upkeep of the monuments, thus, it carries out
commercial activity and comes within the purview of the triple test formulated by the Constitutional Bench of Hon’ble
Supreme Court in ‘Bangalore Water Supply and Seveage Board etc. vs. A. Rajappa and others etc. (1978) 2 SCC 213°.
The learned counsel has also submitted that the workman is also entitled for consideration for grant of temporary status
in terms of OM No. 51016/2/90/EST.(C) dated 10.09.1993. He has relied upon:

(i) Gopal Krishnaji Ketkar vs Mohamed Haji Latif & others AIR 1968 SC 1413.

(ii) Hon’ble High Court, Allahabad in WP. C No. 20486 of 2013 Union of India thru. Its Secrey. Culture &
another vs Surendra Singh Rashtriya Adhayaksha INTUC & another decided on 14.03.2019.

(iii) State vs. Harchad 2001 (90) FLR 744 (Raj)

(iv) Bank of Baroda vs Ghemarbhai Harjibhai Rabari 2005 (105) FLR 383 (SC).

(v) Harjinder Singh vs Punjab State Warehousing Corporation 2010 (2) LLN 14 (SC).

(vi) Samishta Dube, Appellant vs. City Board, Etawah & another, 1999 LAB. I.C. 1125 (SC).

(vii) Anavali Kshetirya Gramin Bank vs The Presiding Officer, Central Industrial Tribunal, Jaipur 7 others
2002 (930 FLR 79 (Raj).

(viii)  Kuldeep Singh vs General Manager, Instrument Design Development & Facilities Centre & another
(2011) 2 SCC (L&S) 524.

(ix) Sriram Industrial Enterprises Ltd. vs Mahak Singh & others (2007) 1 SCC (L&S) 961.

(x) Mabharashtra State Road Transport Corporation & another vs Casteribe Rajya Parivahan Karmchari
Sanghatana (2009) 2 SCC (L&S) 513.

11. In rebuttal, the authorized representative has argued that the establishment of ASI is not an ‘industry’ as it
carries out sovereign function and further that the workmen concerned have never been appointed by the management of
ASI rather work had been taken from them in peak season as and when required, thus, they never completed 240 days of
continuous working and therefore, they were not entitled for the benefits of provisions contained in Section 25 F of the
Act. It was further submitted that the maintenance of monuments is temporary and seasonal work is required and the
same is not perennial in nature thus there is no need to appoint regular staff for carrying out such casual nature of work;
moreover, it extends only so long as funds exist for maintenance. The learned counsel also submitted that the seniority
list filed by the workman is of no avail being too old.
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12. I have given my thoughtful consideration to the rival contentions of the authorized representatives of the parties
and scanned entire evidence on record.

13 It is the case of the workman that he has been engaged by the opposite party ASI for last 15 years and had been
terminated w.e.f. 01.02.2002 his services in violation to the provisions contained in Section 25 F & G; moreover, the
management of ASI has engaged other new workman after disengaging him, in violation of the provisions contained in
Section 25 H of the Industrial Disputes Act, 1947. It has also been pleaded that the workmen were engaged for carrying
out maintenance of monuments, which is a perennial nature of work; hence, the management ought to have re-engaged
him on the basis of his seniority before engaging new workmen; but the management failed to do so. The workman has
also stressed that the ASI is an ‘industry’ within the provisions of Section 2 (j) as it earns money by means of tickets
from the visitors and tourists (Indians as well as foreigners). Likewise, it is also the case of the workman that the
management did not consider his candidature for grant of temporary status in terms of OM No. 51016/2/90/EST.(C)
dated 10.09.1993.

14. Per contra, the main contention of the opposite party is that the establishment of ASI is not an industry and the
work carried out by the department does not come within the purview of commercial activity. Further, it has heavily
relied on the fact that the workmen has not worked for 240 days continuously in any calander year and accordingly,
compliance of provisions of Section 25 F was not necessary while terminating the services of the workman who was
engaged casually as and when their services were required for maintaining the monuments.

15. After going through the rival contentions of the parties it becomes apparent that before entering into the merit of
the case this Tribunal has to decide as to whether the opposite party is an ‘industry’ or not within the meaning of the
Section 2 (j) of the Act. In this regard the workman has relied on verdict of Hon’ble Apex Court in Bangalore Water
Supply & Sewerage Board etc. vs. A Rajappa & others case (supra); wherein it has been observed that

“absence of profit motive on gainful objective is irrelevant, be the venture in the public, joint, private or other sector.”
Hon’ble Apex Court has further observed that:

“Where (i) systematic activity (ii) organized by co-operation between employer and employee (the direct and
substantial element is commercial (iii) for the production and/or distribution of goods and services calculated
to satisfy human wants and wishes (not spiritual or religious but inclusive of material things or services
geared to celestial bliss i.e. making on a large scale Prasad or food) prima facie, there is an industry in that
enterprise.”

It is well known that the Archeological Survey of India is indulged in upkeep of the ancient monuments in order
to preserve the cultural heritage of this country. For achieving this aim the ASI is being funded by the Government of
India and it most of the times charges entry fee from the visitors, which is being utilized for the maintenance and upkeep
of the monuments and its gardens etc. The workman has contended that the work carried out by the ASI is similar to
CPWD and PWD, which are industry within the purview of the Act. Also, it has indicated that the nature of work carried
out by ASI qualifies the triple test, formulated by Hon’ble Apex Court in Bangalore Water Supply case. Thus, in view of
facts and circumstances of the case and above legal prepositions, I am of considered opinion that the ASI is at par with
the CPWD, PWD and other municipalities, which are covered under Industrial Dispute. Also, Hon’ble High Court,
Allahabad in WP. C No. 20486 of 2013 Union of India thru. Its Secrey. Culture & another vs Surendra Singh Rashtriya
Adhayaksha INTUC & another decided on 14.03.2019 has held that the ASI is industry within the definition of ‘industry’
as provided u/s 2 (j) of the Act.

Accordingly, in view of the discussions made hereinabove and law relied upon, I come to the conclusion that the
opposite party is an ‘industry’ within the provisions of Section 2 (j) of the Industrial Disputes Act, 1947.

16 It was the case of the workman that he had been working with the management of the ASI and his services have
been retrenched by the management without any rhyme or reason in violation to the provisions contained in Section 25 F
& G of the Act and also that after his illegal retrenchment the management has not bothered to re-engage him; rather the
management has engaged other new workmen in violation to the provisions of Section 25 H of the I.D. Act, 1947. The
workman in his evidence has stated on oath that the management has not re-engaged the retrenched workmen on the
basis of their seniority but has engaged fresh workmen in his place viz. Hukum Singh. The workman stated in cross-
examination that the employees engaged with him viz. Devi Singh, Om Prakash, Chito, Jagdish are still working and
Jagdish and Chito, who were engaged after the workman, have been granted temporary status by the management of ASI.
It has been further submitted that the Tribunal has directed the management to file muster rolls and seniority list to
substantiate their version regarding continuous working; but the management neither filed the muster roll of concerned
workmen nor the seniority list; nor let him or his authorized representative inspect the documents even after specific
directions of the Tribunal in this regard. It is also relevant to mention that there is no cross-examination on the point. .
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17. Per contra, the management’s case is that the work performed by the workmen is not of perennial nature but
intermittent and casual. The workmen were engaged as per need; and accordingly, the workmen never completed 240
days of working in any calendar year. In cross-examination the management witness accepted that the daily wagers are
being engaged as per need for conservation of the monuments and they are accordingly, engaged on muster roll and they
are being paid at the end of the month according to their working days. He further stated that no seniority list is being
maintained in respect of daily wagers; however he admitted that paper No. 4/84 to 4/96, which is seniority list. He also
admitted that his department could not file seniority list and muster roll in respect of workmen; however the same was
made available to the workman for inspection. The management witness during cross-examination stated that the
workman was not engaged after 01.02.2002 due to non-availability of work and since he was in category of casual
labour, therefore, no compensation or notice was given to him on his removal. The management witness also stated that
after February, 2002 the nature of work which was performed by the workman was taken by the department from other
workmen.

18. The workman has submitted that he had prayed this Tribunal to summon the muster rolls from the management;
and accordingly, the management was ordered to file muster rolls. In this regard the parties have allegation and counter
allegations on each other; but the core issue is that when the management had been directed to file the muster rolls in
respect of the workman then the management was duty bound to file the same and in absence thereof an adverse
inference could easily be drawn against the management of ASI. Learned authorized representative of the management
submits that the workman/his authorized representative never inspected the record in the management’s office, while
refuting it the learned authorized representative for the workman alleged that the relevant records were never made
available for inspection, neither produced before the Court.

The management witness has shown his inability of having any knowledge about any seniority list of the casual
workers; but in the compliance of provisions contained in Section 25 G & H of the Industrial Disputes Act, 1947 the
same was required to be maintained by the management. Hence, in view of above, it is unbelievable that the
management did not maintain any seniority list in respect of casual/daily labourers and it is relevant to note that the
management did not file such seniority list with a view to defeat the claim of the workman.

19. Admittedly, the workmen were engaged to carry out casual nature of work on daily wage basis on muster roll,
this fact has been admitted by the management in its written statement; while it has simultaneously denied the continuous
engagement of the workman; but its denial is not specific as it was required to come forward with the details of the
working days. The management has submitted that the burden of proof that the claimant was in employment of the
management primarily lies on workman who claims to be a workman by producing vouchers of payment of salary etc.

20. The workman has come forward with a case that the workman was engaged for 15 years and had been
terminated illegally w.e.f. 01.02.2002 and after his retrenchment the management did not bother to re-engage him though
it engaged other fresh faces. The workman in order to substantiate its contention, summoned the details from the
management; but it failed to file the same.

Hon’ble Gujrat High Court in Director, Fisheries Terminal Division vs. Bhakubhai Meghajibhai Chavda 2010
AIR SCW 542; has observed that for proving 240 days’ continuous working, the workman would have difficulty in
having access to all official documents, muster rolls etc., in connection with his service, therefore, the burden of proof
shifts to the employer to prove that he did not complete 240 days of service in requisite period to constitute continuous
service. Hence, in view of above case law, an adverse inference can easily be drawn against the management. The
management ought to have come forward with specific case as to when the workmen worked with it, with substantial
proof thereof.

21. The provisions contained in Section 25 H of the Industrial Disputes Act, 1947 read as under:

25 H. — Re-employment of retrenched workmen. — Where any workmen are retrenched, and the employer
proposes to take into his employment any persons, he shall, in such manner as may be prescribed, give an
opportunity to the retrenched workmen who are citizens of India to offer themselves for re-employment, and
such retrenched workmen who offer themselves for re-employment shall have preference over other
persons.”

A bare perusal of the above section indicates that the said Section provides for re-employment of retrenched
workmen. It says that when the employer proposes to take into his employment any person, he shall, in such manner as
may be prescribed, give an opportunity to the retrenched workmen who are citizens of India to offer themselves for re-
employment shall have preference over other persons. Rule 77 and 78 of the Industrial Deputes (Central) Rules, 1957
prescribe the mode of re-employment. Rule 77 requires maintenance of seniority list of all workmen in a particular
category from which retrenchment is contemplated, arranged according to seniority of their services in that category and
publication of that list. Rule 78 prescribes the mode of reemployment of retrenched workmen. The requirement of Rule
78 is of notice in the manner prescribed to every one of all the retrenched workmen eligible to be considered for
re-employment.
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Rule 77 requires the employer to maintain a seniority list of workmen in that particular category from which
retrenchment is contemplated, arranged according to the seniority of their service. The category of workmen to whom
section 25-F applies is distinct from those to whom it is inapplicable. There is no practical difficulty in maintenance of
seniority list, Rule 77, therefore, does not present any difficulty. Rule 78 speaks of retrenched workmen eligible to be
considered for filling in the vacancies and here also the distinction based on the category of workmen can be maintained
because those falling in the category of section 25 F are entitled to be placed higher than those who do not fall in that
category. No doubt, it is true that persons who have been retrenched after a longer period of service which places them
higher in the seniority list are entitled to be considered for re-employment earlier than those placed lower because of a
lesser period of service. In this manner a workman can claim consideration for re-employment only if an eligible
workman above him in the seniority list is not available. Application of section 25 H to the other retrenched workmen
not covered by section 25-F does not, in any manner, prejudice those covered by section 25-F because the question of
consideration of any retrenched workman not covered by section 25 F is available for re-employment. There is, thus, no
reason to curtail the ordinary meaning of ‘retrenched workmen’ in section 25-H because of Rules 77 and 78, even
assuming the Rules framed under the Act could have that effect.

The distinction between section 25-F and 25-G of the Act was elaborated in Bhogpur Co-op. Sugar Mills Ltd. v.
Harmesh Kumar 2006 (111) FLR 1202 (SC), in the following words:

“We are not oblivious of the distinction in regard to the legality or the order of termination in a case where
section 25 F thereof applies on the other. Whereas in a case where section 25 F of the Act applies the
workman is bound to prove that he had been in continues service of 240 days during twelve months preceding
the order of termination, in a case where he invokes the provisions or sections 25-G and 25-H thereof he may
not have to establish the said fact.

Hon’ble Rajasthan High Court in State vs. Harchad 2011 (90) 744 has observed as under:

“s. In Samistha Dube v. City Board, Itava, the Hon’ble Supreme Court has held that even if the
provision of Section 25 (F) had not been violated and the workman had not completed 240 days in a calendar
year counting backward from the date of termination and there is a violation of the provisions of Section 25
(G) or 25 (h), the termination becomes bad. More so, in Vikaramaditya Pande v. State of U.P., the Apex
Court has held that in case the retrenchment/termination wages with continuity of service unless employer
satisfied the labour court that he had gainfully been employed somewhere else. However, in the facts and
circumstances of the case, the court can award a lesser amount for back-wages.”

Further, Hon’ble Rajasthan High Court in Anavali Kshetrya Gramin Bank vs. the Presiding Officer, Central
Industrial Tribunal, Jaipur & others 2002 (93) FLR 79 held that:

“In the case of Oriental Bank of Commerce v. Presiding Officer, Central government Industrial Tribunal
and another, it was held that Sections 25-G and 25H are totally independent provisions though both of them
deal with the retrenchment. Section 25G is a general provision covering all cases of retrenchment providing
to the workman the minimal safeguard of the observance of the principle of last come first go in the matter of
effecting retrenchment. It was further held that a person who had completed the service of statutory period
or not, he is entitled to the benefits mentioned in Sections 25G and 25H of the Act and as such if the
retrenchment is to be made even of a person who has worked for less than the statutory period it has to be
one the basis of “first come last go” and when the management re-employs certain persons, the offer of re-
employment has to be given to those who have been retrenched if they are willing to work.”

22. Admittedly, the management of ASI engaged the workman to take his services for maintenance of monuments,
which is perennial in nature. This fact is corroborated by their own witness who stated that upkeep and maintenance of
the monuments is being done by engaging the labourers on daily wage basis on muster roll and he further stated that the
workman was not engaged after 01.02.2002 due to non-availability of work and since he was in category of casual
labour, therefore, no compensation or notice was given to him on his removal. The management witness also stated that
after February, 2002 the nature of work which was performed by the workman was taken by the department. Then
management cannot say that they engaged the workmen as per availability of work on casual basis. Further, even if the
argument of the management is accepted that the workman had been terminated on non-availability of work and he was
not entitled for benefits of Section 25 F, even then as per provisions contained in Section 25 H of the I.D. Act, 1947 and
Rule 78 of the I.D. Act, 1957, on re-availability of work, the management ought to have re-engaged those workmen who
had already worked with it as required by the section 25 H of the Industrial Disputes Act, 1947.

There is no iota of evidence from the management regarding this fact that the workman was not covered by the
provisions of Section 25 F and the burden to prove that the workman did not work for 240 days in the year concerned
was on the management, particularly when the workman summoned the muster roll and the management did not file
muster roll; rather it chose to get inspection of some muster rolls. Hon’ble Gujrat High Court in Director, Fisheries
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Terminal Division vs. Bhakubhai Meghajibhai Chavda 2010 AIR SCW 542; has observed that for proving 240 days’
continuous working, the workman would have difficulty in having access to all official documents, muster rolls etc., in
connection with his service, therefore, the burden of proof shifts to the employer to prove that he did not complete 240
days of service in requisite period to constitute continuous service.

Thus, in view of the principles propounded by Hon’ble Apex Court and Hon’ble High Court in the aforesaid
citations, the management failed to prove that the workman was not entitled for protection of Section 25 F; and also that
it has endeavoured sincerely to re-engage those workmen who were retrenched due to non-availability of work as
envisaged by the Rule 78 of the I.D. Act (Central), 1957.

23. The case of the workman is that he was retrenched and thereafter was not re-engaged whereas other new faces
were introduced into the management to carry out the same work. The management witness has shown his inability to
certify this fact; but even then this could not be easily accepted that all those new workmen, whose names have been
taken by the workman during his examination/cross-examination were not engaged, particularly in the absence of any
evidence in rebuttal by the management. The management has focused its defence on the issue that the workman did not
complete 240 days working to get the benefits of section 25 F; but the case of the workman is entirely different, which
indicates that the management, by not re-engaging the workman on availability of work and engaging new faces, violated
the provisions contained in Section 25 H and for attracting the provisions of section 25 H the workman need not establish
that he had been in continuous service of 240 days during twelve months preceding the order of termination. Thus, the
management utterly failed to defend the case on proper lines by not producing any evidence with regard to the fact that it
made efforts to re-engage the previously retrenched workmen first and on their not turning up, it went for to engage the
new faces. On the contrary the management witness in his cross-examination stated that the nature of work performed by
the workman, had been taken later on by the other workmen.

24. Thus, in view of the discussions made above, I am of the considered opinion that the management of ASI did
not comply with the provisions of Section 25 H of the I.D. Act, 1947 by not re-engaging the workman after his
retrenchment and employing new workmen. Hence, I come to the conclusion that the action of the management of the
ASI, Agra in not re-engaging the workman after his retrenchment was unjustified and resultantly, the workman is entitled
for reinstatement. As regard entitlement of back wages, it is admitted that he was engaged as daily wager and was
working as such i.e. he was not regular employee, therefore, he has no right for back wages etc. in view of Rule ‘no work
no pay’; but he shall be entitled for continuity of service and other consequential benefits, as per Rules. Further, the
management is directed to consider the claim of the workman for grant of temporary status etc. in terms of provisions
contained in the OM No. 51016/2/90/EST.(C) dated 10.09.1993.

25. Award as above.

LUCKNOW
29" August, 2019
RAKESH KUMAR, Presiding Officer
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New Delhi, the 20" September, 2019

S.0. 1758.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 87/2015) of the Central Government Industrial Tribunal/Labour
Court-1, New Delhi now as shown in the Annexure in the Industrial Dispute between the employers in relation to the
management of M/s. Airport Authority of India and their workman, which was received by the Central Government on
19.09.2019.

[No. L-11011/7/2014-IR(M)]
D. K. HIMANSHU, Under Secy.
ANNEXURE

BEFORE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL CUM LABOUR COURT No. 1,
NEW DELHI

ID No. 87/2015
Shri Manoj Kumar and
Shri Kuldeep Singh,
Working as driver (MT) in Airport Authority of India,
As represented by
Delhi Labour Union,
Agarwal Bhawan, GT Road,
Tis Hazari, Delhi-54. ...Workmen
Versus

The Airport Authority of India,

Through its Chairman,

Rajiv Gandhi Bhawan,

3" Floor, C-Block,

Safdarjang Airport,

New Delhi 110003. ... Management

AWARD

This award shall decide a reference which was made to this Tribunal by the Appropriate Government vide letter
No.L-11011/7/2014-IR(M) dated 18.02.2015 under clause (d) of sub-section (1) and sub-section (2A) of Section 10 of
the Industrial Disputes Act, 1947(in short the Act) for adjudication of an industrial dispute, terms of which are as under:

‘Whether non regularization of Shri Manoj Kumar and Shri Kuldeep Singh by the Airport Authority of India on
its own roll as driver w.e.f. 4/7/2008 respectively is just, fair and legal ? If not, What relief the workman
concerned are entitled to 7’

2. Both parties were put to notice and the claimant filed statement of claim, with the averments inter-alia that they
had joined into the employment of Management w.e.f. 4/7/2008 and 8/4/2010. They were taken in job on contract basis
and was posted as driver at Safdarjang Airport. They were continuously and uninterruptedly discharging their service to
the entire satisfaction of their superiors but the Management took any step regarding regularization of their services.
Action of the Management regarding non regularization of the workmen and non payment of salary in proper pay scale
alongwith arrears on the principle of “Equal Pay for Equal Work” is totally illegal, unjust, malafide and amounts to
unfair labour practice under Section 2(ra) of the Act because the job of driver is of a permanent and regular nature of job
and they are performing the same work as being done by their regular counterparts; the workmen after completing 90
days of continuous employment have acquired status of permanent employee as provide in Model Standing Orders
framed under the Industrial Employment (Standing Orders) Act, 1946; though the workman were taken in job through
contractor but the contract was merely a camaflouge and basically it is the Management who is taking services from the
workmen and the officials of the Management itself are supervising the duties rendered by the workmen concerned.
Demand notice dated 17/12/2012 was served upon the Management but to no response. Thereafter conciliation
proceedings were got initiated but to no avail due to adamant and non cooperative attitude of the Management. Prayer
has been made that Management be directed to regularize the services of the workmen on the post of driver with
retrospective effect i.e.from the initial date of their joining in the proper pay scale and allowances and to pay them entire
difference of salary on the principle of “Equal Pay for Equal Work” and all arrears thereof.

2- The statement of claim has been resisted by the Management No.l who filed written statement and took
preliminary objections inter alia that there is no employer-employee between the workman/claimant and the Management
inasmuch as the workman was neither appointed by the Management, nor was its direct employee. It is alleged that the
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Management had engaged the services of the contractor M/s Good Housekeeping, WZ-519, Raj Nagar-I, Palam Colony,
New Delhi through agreement. It is also alleged that the claim petition is not maintainable as the claimant has failed to
implead the contractor M/s Good Housekeeping. The workman was engaged by the contractor for his services, if any
and salary of the workman was paid by the contractor M/s Good Housekeeping. ~ As such, contractor/s were solely
responsible for employment of the workman, payment of their wages and other service benefits. It is stated that the
workmen/claimant never attained the status of permanent employee and as such they are not entitled to regularization
because there was no employer-employee relationship between the Management and claimants. Prayer has been made
that claim petition is not maintainable and as such the claimants are not entitled to any relief.

3- Management No.2 M/s Good Housekeeping despite service of notice neither caused appearance, nor filed
written statement and hence the matter was proceeded ex parte against it vide order dated 29/10/2015.

3- The claimant filed rejoinder to the written statement of Management No.1 and reiterated their own case as set
up in the claim petition. They denied the allegations as made in the written statement. It has been alleged that it was the
Management of Airport Authority of India only who was supervising the services rendered by the claimant. Even
otherwise the Management is a principal employer and the termination of the claimant is an act of victimization of the
workman/claimant.

4- On the pleadings of the parties, following issues were framed on 13/5/2016 :-
1)  Whether the reference is not legally maintainable in view of the preliminary objections ??

2) As in terms of reference i.e. Whether non regularization of Shri Manoj Kumar and Shri Kuldeep Singh by
the Airport Authority of India on its own roll as driver w.e.f. 4/7/2008 respectively is just, fair and legal ?
If not, What relief the workman concerned are entitled to ?

3) Relief.

5- The workmen /claimants examined themselves as WW1 and WW2. They filed their evidence by way of
affidavits Ex WW1/A & Ex.WW2/A. They relied on documents Ex WW1/1 to Ex WW1/10 as well as documents
Ex.WW2/1 to ExWW2/9. They also examined Shri Surender Bhardwaj, General Secretary of Delhi Labour Union as
WW3 who tendered his affidavit Ex.- WW3/A and proved copy of the resolution of the Union, as Ex. WW1/4 regarding
espousing the cause of the workmen. On the other hand, the Management examined one Shri Dinesh Chander Pokhriyal,
Manager (Tech.) as MW 1 who filed his affidavit Ex. MW 1/A and relied on documents Ex. MW 1/A.

6- I have heard Shri Rajeev Aggarwal, A/R for the claimant and Shri Sunil Dutt, A/R of the Management and have
also gone through the records carefully. My findings on above issues are as follows.

Issue No.1:-

7- At the outset I may mention that claim of the workman/claimant is that he was working on contract basis under
Airport Authority of India, whereas it was submitted on behalf of the Management that the claimant/workman was/is in
fact employee of M/s Good Housekeeping and as such there does not exist any relationship of employer-employee
between the Management and claimant herein.

8- During the course of arguments, learned A/R appearing for the Management strenuously argued that there does
not exist relationship of employer-employee between the Management No.l1 and the claimants, because Management
No.1 never appointed or engaged the claimants. On the strength of document Ex. WW1/7 he submitted that in fact the
claimants were employees of M/s Good Housekeeping Services in whose favour the Management No.l had issued
contract Ex.MW1/1 for supply of skilled persons. As such, the claim petition against Management No.1 is not at all
maintainable.

9- Per contra, learned A/R appearing for the claimants submitted that the claimants are the employees of the
Management no.1 and they were plying the vehicles of the Management No.1. Control and supervision over the work of
the claimants was that of the Management No.l and even the claimants were paid over time allowances by the
Management No.1 which fact is reflected from the documents Ex. WW1/10 and Ex WW2/9. He also argued that even if
there was any contract between the Management NO.1 and contractor M/s Good Housekeeping, the same was sham and
bogus because the claimant continued to work with the Management No.l despite the fact that contractor kept on
changing from time to time. It was submitted that there existed relationship of employees and employer between the
claimants and Management No.1 herein.

10- To decide the rival contentions of the parties, it would be worthwhile to refer to the oral as well as documentary
evidence adduced on record. I may mention that testimony of the claimants/workmen is in line with the averments made
in the claim petition. They have filed on record various documents viz. copy of legal demand notice dated 17/12/2012 as
Ex.WW1/1 and its postal receipt as Ex.- WW1/2; statement of claim filed before ALC as Ex.-WW1/3; espousal certificate
as Ex.WW1/4; copy of the letters/replies dated 3/7/2014 & 18/7/2013 which the Management No.1 had sent to the ALC
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as Ex WW1/5 & Ex.WW1/6 respectively; copy of the reply dt.14/8/2013 which was purportedly sent on behalf of M/s.
Good House keeping to ALC as Ex.- WW1/7; rejoinder filed by the workmen as Ex.WW1/8; Entry permit Card issued by
the Management in favour of claimant Manoj Kumar as Ex.- WW1/9; copies of statements showing Overtime Allowance
payable/paid to the claimant pertaining to the period January, 2011 to October, 2012 as Ex.- WW1/20- (colly.- 19 pages).
The workman Kuldeep Singh filed on record copy of the entry permit card issued in his favour by the Management No.1
as Ex.- WW2/1; casual entry permit/visitor slips dated 22/6/2011 and 8/11/2011 issued to him by Lok Sabha Secretariat as
Ex.WW2/2 & Ex.WW2/3; entry permit card issued by Management NO.1 as Ex WW2/4; copy of application form
submitted by the claimant (duly recommended by General Manager of Airport Authority of India to the Ministry of
Home Affairs, for issuance of temporary pass as Ex.WW2/5; copies of office notes/requisition issued by Office of Joint
Secretary (P), Ministry of Civil Avitiation to G.M.Equpment, AAI as Ex. WW2/6 and Ex.WW2/7 for providing/issuance
of seat covers and one set of seat towels as well as one perfume bottle to Shri Kuldeep Singh — staff car driver of vehicle
No.DL-3C-AY-3601; copy of certificate issued by Joint Secretary to the Ministry of Civil Aviation, about the work and
conduct of the claimant as Ex.WW2/8; statements/claims of Overtime Allowance payable to the claimant pertaining to
the period January, 2011 to October, 2012 as Ex.WW2/9 (colly.).

11- MW1 - Shri Dinesh Chand Pokhriyal in his testimony has deposed that there is no employer-employee
relationship between the claimant and Management as the workman was never appointed by the Management and was
never the direct employee of Airport Authority of India. This witness filed on record copy of the award )dated
16/6/2008) issued by the Management No.1 in favour of M/s Good House Keeping, New Delhi for providing skilled
persons (05 Nos. of MTD personnel) for driving duty on annual basis during the period from 18/6/2008 to
17/5/2009, as Ex., MW 1/1.

12- At the outset I may mention that the document Ex.MW1/1 is a copy of contract between Management No.1 and
M/s Good House Keeping for supply of 5 Nos. of skilled personnel (drivers) and the said contract is for one year from
18/6/2008 to 17/5/2009. There is nothing on record to suggest that the said contract was renewed from time to time in
favour of the said contractor. Furthermore, on the basis of this contract Ex MW1/1, it cannot be inferred that the
claimants were appointed or engaged by M/s Good House Keeping, New Delhi. Although in the reply Ex.- WW1/7 sent
by M/s Good Housekeeping to ALC, it has been stated that Shri Kuldeep Singh was working as driver and all of a
sudden, he stopped coming for duty & had left the work at his own will and in October, 2013 he had submitted his
Provident Fund withdrawal form and claimed the withdrawal, however it is clear from the recital of the said reply as to
when the claimant Kuldeep Singh was engaged by Good Housing Keeping and as to when he had left the work/job.
Moreover, the Management No.l has not examined any official from Good House Keeping to prove the factum of
employment and duration of employment of Mr. Kuldeep Singh or to prove his deployment at their instance with
Management No.1. On the contrary, documents Ex.- WW1/9, Ex WW1/10; WW2/1 to Ex.-WW2/9 support the version of
the claimants that they were working under the control and supervision of Management No.1 and had claimed over time
allowance as per statement Ex.WW1/10 and Ex.WW2/9 (colly.) .

13- Even if it is admitted that the claimants were working with the Management/Airport Authority through M/s
Good House Keeping to whom contract/s were awarded, in that eventuality also, control and supervision over the work
of the claimant/workman herein was that of the principal employer Airport Authority of India. Moreover, it is apparent
from documents Ex., MW1/1 to Ex. MW1/15 that the workers including the claimant were hired by Airport Authority of
India through the contractor M/s Good Housekeeping for plying its vehicles. There is nothing on record to suggest that
the Management had awarded contract to M/s Good Housekeeping for completion of any project or that the said
contractor himself was the transporter and he provided the Management Airport Authority of India the vehicles
alongwith the driver/s.

14- It is fairly settled that the ID Act as well as Contract Labour (Regulation & Abolition) Act, 1970 are essentially
social and beneficial legislations. The main purpose of the CLRA Act, 1970 is to regulate the conditions of workers
under the contract labour system and to provide for its abolition by the appropriate government as provided under Section
10 of the said Act. Section 12 of the said Act bars a contractor from undertaking or executing any work through contract
labour, except under and in accordance with a licence issued. Section 23, 24 and 25 of the Act makes contravention of
the provisions of Act punishable thereunder. There is also requirement for the principal employer of the establishment to
get itself registered under the CLRA Act so as to avail the benefit of provisions of the Act.

15- Constitution Bench of Hon’ble Supreme Court in the celebrated case of Steel Authority of India Ltd. Vs.
National Union Waterfront Workers, (2001) 7 SCC 1 noticed the following circumstances under which contract
labour would be held to be the workmen of the principal employer :-

“107. An analysis of the cases, discussed above, shows that they fall in three classes :

@) Where contract labour is engaged in or in connection with the work of an establishment establishment
and employment of contract labour is prohibited either because the Industrial Adjudicator/Court
ordered abolition of contract or because the appropriate Govt. issued notification under Section 10(1)
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of the CLRA Act, no automatic absorption of the contract labour working in the establishment was
ordered.

(i1) Where the contract was found to be a sham and nominal, rather a camouflage, in which case the
contract labour working in the establishment of the principal employer, were held in fact and in reality,
the employees of the principal employer himself. Indeed such cases do not relate to abolition of
contract labour but present instances wherein the Court pierced the veil and declared the correct
position as a fact at the stage after employment of contract labour stood prohibited.

(iii) Where in discharge of a statutory obligation of maintaining a canteen in an establishment, the principal
employer availed the services of a contractor, the Courts have held that the contract labour would
indeed be the employees of the principal employer.

16- In the case of Management of Ashok Hotel Vs. the Workmen (W.P. —Civil No.14828/2006 — decided on
19/2/2013), similar issue was involved and it was a case where various workmen were working continuously as
safaiwala/housemen in the kitchen department etc. and they were alleged to be working directly under the contractor who
had entered into a contract with the principal employer i.e. Ashok Hotel. Contention of the Management to the effect
that workmen were employees of the contractor was rejected and contract in the said case was held to be sham and
camouflage so as to deny direct relationship of employer (Ashok Hotel ) and the workmen.

17- I may mention that situation in the instant case is not distinct. It is evident from the evidence adduced on record
that the contract awarded to M/s Good House Keeping was for supply of workforce/manpower to the Management
Airport Authority of India for plying the cars owned/belonging to the Management. Even control and supervision over
the work of the claimant/workman was that of the Management. The job of driver/s is delicate. MW1 Shri Dinesh
Chander Pokhriyal has admitted that the workman Manoj Kumar and Kuldeep Singh worked under the Management
w.e.f. 4/7/2008 and 8/4/2010 respectively till March, 2013 continuously as drivers. He also admitted that job of driver on
which the claimants were working is of perennial and regular nature. He further admitted that attendance of the
workman used to be marked in the Attendance register. There is no document on record to show that the claimants were
employed by any third agency/contractor or that they were not employed by the Management.

18- Except for the bald statement that the claimants are/were the workers of the contactor, the Management has not
filed on record any document to rebut the contention of the claimants that they were engaged by the Management No.1.
The Management No.1 has not filed on record copy of any of the letter or agreement/ contract to show that contract
Ex.MW1/1 which was valid for one year till 17/5/2009, was renewed from from time to time. Even otherwise the said
contract/agreement was not for completion of any project rather was for supply of manpower. The claimants/workmen
continued to work under the Management No.l even after 17/5/2019 which fact is so apparent from the documents
Ex.WW1/10 and Ex.WW2/1 to Ex.- WW2/9 which pertain to the year 2011-12.

All these circumstances lead me to draw an inference against the Management No.1 that the contract/agreements issued
by the Management No.1 in favour of M/s Good Housekeeping for supply of manpower was sham and camouflage and
that there existed relationship of employer-employees between the Management No.l and the claimants herein. This
issue is decided accordingly in favour of the claimants.

Issue No.2 :-

19- Now, a short question/issue arises for consideration is as to whether the workmen/claimants who are
working with the Management are entitled to be regularized to the posts of driver.

20- Ld. A/R for the claimants argued that the Management/s by adopting unfair labour practice, are depriving
the claimants their legitimate right of equal pay for equal work, in the regular pay scale despite the fact that they are
working under the control and supervision of the Management No.1l. He also argued that the workmen/claimants are
entitled to be regularized from the date of their initial appointment.

21- Per contra, learned A/R appearing for the Management strenuously argued that the claimants being
contractual employees has neither got any right to get wages/salary at par with their regular counterparts, appointed on
permanent basis, nor has got any right to be regularized in service. He relied on the judgements in the case of State of
Karnataka Vs. Uma Devi 2006 (4) SCC 1 to buttress his submission that casual workers/ contractual labour has got no
right to be regularized.

22- There is no dispute about preposition of law that there is no fundamental right of those workers who have been
employed as daily wager or temporarily or on contractual basis to claim that they have a right to be absorbed in service.
Even such workers even serving for a long number of years will not become entitle to claim regularization if he is not
working against a sanctioned post.



(AT [—%@vg 3(ii)] IRA o1 [0S : FaawR 28, 2019/37M¥aH 6, 1941 6971

23- Hon’ble Supreme Court in the case of Hari Nandan Prasad and another Vs. Food Corporation of India
2014) 7 Supreme Court cases 190 held as under :-

“... We are of the opinion that when there are posts available, in the absence of any unfair labour practice, the
Labour Court would not give direction for regularization only because a worker has continued as daily wage
worker/adhoc/temporary worker for number of year. Further, if there are no posts available, such a direction for
regularization would be impressible. In the abovesaid circumstances, giving of direction to regularise a person,
only on the basis of number of years put in by such a worker as daily wager., may amount to backdoor entry into
the service which is an anathema to Article 14 of the Constitution. Further such a direction would not be given
when the concerned worker does not meet the eligibility requirement of the post in question as per the
Recruitment Rules. However, wherever it is found that similarly situated workmen are regularized by the
employer itself under some scheme or otherwise and the workmen in question who have approached
Industrial/Labour Court are at par with them, direction of regularization in such cases may be legally
justified, otherwise non regularization of the left over workers itself would amount to invidious
discrimination qua them in such cases and would be violative of Article 14 of the Constitution. Thus, the
Industrial adjudicator would be achieving the equality of upholding Article 14 rather than violating this
constitutional provision.”

24- Our own High Court in the case of Project Director, Department of Rural Development Versus its
Workmen through D.P.V.V.LE.Union (W.P. —Civil No. 17555/2005 — decided on 29/3/2019) after referring to
number of judgments including the judgement of Hon’ble Apex Court in the case of Secretary, State of Karnataka and
other Vs Uma Devi, 2006 (4) SCC 1 and of Delhi High Court in the case of Anil Lamba and others Vs. GNCTD WP
(Civil) No.958/2018, has observed in para 27 and 29 as under :-

27. “In my view, the rigors applicable for grant of regularization in cases of public employment cannot be read
in such a manner so as to take away the wide powers of an Industrial Tribunal under the ID Act. It needs no
reiteration that the basic tenets of service law are very different from those of labour law and therefore, the
safeguards put in place to protect the interests of workmen cannot be conflated with the service rules and
regulations applicable to government employees in the public sector. Both of them stand on different footing
and can neither be tested on the same touchstone nor enforced on the same manner. Therefore, I am of the
opinion that neither the decision in Uma Devi (supra) and Anil Lamba (supra) has any application to the facts of
the present case. Even otherwise, a perusal of the decision in Uma Devi (supra) shows that with respect to
the regularization of temporary employees, the Supreme Court itself had specifically carved out an
exception for those contractual employees who, though appointed regularly, had completed at least 10
years of service. In the facts of the present case, the respondents/workmen have as on date completed
more than twenty-two years of service, and therefore, even as per the decision in Uma Devi (supra), they
would be entitled to the regularization of their services.”

----------

29. Thus, in the light of the observations of the Supreme Court in Ajaypal Singh (supra), ONGC (supra) and
Umrala Gram Panchayat (supra) as also of this Court in Ram Singh (supra), I find that the petitioner’s reliance
on the decision of the Supreme Court in Uma Devi (supra) and of this Court in Anil Lamba (supra) is wholly
misconceived. In my opinion, once the Tribunal was of the view that the petitioner was indulging in
unfair labour practice, it was well within its domain to pass an order, directing the petitioner to
regularize the respondents’ services......... »

From the above rulings, it is clear that ordinarily the Labour Court/Industrial Adjudicator should not issue direction for
regularization of the workman engaged/working on casual/daily wage basis irrespective of his length of service unless
there is a Scheme/policy of the Management & unless similarly situated workmen have been regularized by the
employer/Management under the said policy/Scheme and benefit of such scheme/policy has been declined to the
other. However, the Industrial Tribunal is vested with powers to curb unfair labour practices being adopted by
the employer/s.

25- To decide the issue in proper perspective, it would be worthwhile to refer the oral as well as documentary
evidence adduced on record. While deciding issue No.1 this Tribunal has already held that there existed relationship of
employee-employer between the claimants and the Management No.1 and that the contract/agreement if any between the
Management No.l and the contractor M/s Good House Keeping was sham and camouflage. MW1 in his cross
examination has admitted that the workman Manoj Kumar and Kuldeep Singh worked under the Management w.e.f.
4/7/2008 & 8/4/2010 respectively till March, 2013 continuously as drivers. He also admitted that job of driver to which
the claimants were working is of perennial and regular nature and that the Management is having regular & permanent
drivers on its roll & they are paid in regular pay scale with all attendant benefits. He further admitted that nature of work
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& working hours of the workmen and their counterparts who are working as regular drivers and are paid salary in regular
pay scale, are one and the same.

26- It is manifest from the pleadings of the parties and evidence adduced on record that the claimants/workmen
herein were engaged by the Management. The posts to which the claimants/workmen are working are of regular and
perennial nature, which fact is admitted to by MW1 — witness of the Management. It clearly emerges from record that
the claimants/workman were paid consolidated wages/salary and not the regular pay-scale, despite the fact that nature of
work & working hours of the claimants and their counterparts who are regular employees and are paid salary in regular
pay-scale, is same and identical. The workmen herein also fulfill the requisite qualifications. This clearly goes to show
that the Management has deprived the workmen the status & privilege of permanent/regular employee, as the
workmen/claimants working as drivers are getting lesser wages/salary than the wages/salary being paid to their regular
counterparts. Employing workmen as “badlis”, casuals or temporaries and to continue them as such for years together
with the object of depriving them of the status & privileges of permanent workman amounts to unfair labour practice
in terms of Section 2(ra) read with Fifth Schedule of the Act. It emerges that the Management has adopted unfair
labour practice in depriving the workmen/claimants herein of the status & benefit of permanent workman and such a
practice is required to be curbed. It is well settled in law that once the workmen/claimants are doing same duties and
responsibilities as are being performed by regular employees of the Management, they are entitled to get wages at par
with those of regular employees, on the principle of ‘“Equal Pay for Equal Work”.

27- Hon’ble the Apex Court in the case of State of Punjab and others Vs. Jagjit Singh and others,
2017Lab.L.C. 427 while upholding the principle of “equal pay for equal work” even for temporary employees observed
as under :-

“The principle of ‘“equal pay for equal work” can be extended to temporary employees (differently
described as work-charged, daily wage, casual, adhoc, contractual and the like). It is fallacious to
determine artificial parameters to deny fruits of labour. An employee engaged for the same work, can not be
paid less than another, who performs the same duties and responsibilities. Certainly not, in a welfare State.
Such an action besides being demeaning, strikes at the very foundation of human dignity. Any one, who is
compelled to work at a lesser wage, does not do so voluntarily. He does so, to provide food and shelter to his
family, at the cost of his self respect and dignity, at the cost of his self worth, and at the cost of his integrity. For
he knows, that his dependents would suffer immensely, if he does not accept the lesser wage. Any act, of
paying less wages, as compared to others similarly situate, constitutes an act of exploitative enslavement,
emerging out of a domineering position. Undoubtedly, the action is oppressive, suppressive and coercive, as it
compels involuntary subjugation.’’

28- In view of the rulings and facts of the case as discussed hereinabove, it is held that the claimants Manoj Kumar
and Kuldeep Singh are entitled to get wages/salary in the regular pay-scale of driver/s, alongwith all consequential
benefits from the initial date of their engagement.

29- As regards regularization of services of the workmen/claimant, ithas come on record that the
workmen/claimants have been performing the job of driver for the last many years. The posts to which the
claimants/workmen are working is of regular and perennial nature. As such, this Tribunal considers it expedient in the
interest of justice to direct the Management to issue orders regarding regularization of the services of claimants/workmen
from the initial date of their appointment, against vacant/sanctioned posts of driver, within a period of three months
from the date of publication of the Award.

Award is passed accordingly in favour of the claimants and against the Management. Let copy of this Award be
sent for publication as required under Section 17 of the Act.

Date : 09.09.2019
AVTAR CHAND DOGRA, Presiding Officer
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New Delhi, the 20th September, 2019

S.0. 1759.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 132/1996) of the Central Government Industrial Tribunal/Labour
Court, Jabalpur now as shown in the Annexure in the Industrial Dispute between the employers in relation to the
management of M/s. MP State Mining Corporation Limited and their workman, which was received by the Central
Government on 18.09.2019.

[No. L-29012/9/1996-IR(M)]
D. K. HIMANSHU, Under Secy.
ANNEXURE
BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, JABALPUR

NO. CGIT/LC/R/132/96

Branch Secretary,
MP State Mining Corporation Karmchari Sangh,
Nayapara, Jagdalpur ...Workman/Union

Versus

Managing Director,

MP State Mining Corporation Ltd.,

E-5/14, Arera Colony,

Ravindra Nagar,

Bhopal. ...Management
AWARD

Passed on this 30™ day of July 2019

1. As per letter dated 31-5-96 by the Government of India, Ministry of Labour, New Delhi, the reference is
received. The reference is made to this Tribunal under Section -10 of Industrial Disputes Act, hereinafter referred to by
word ‘Act’1947 as per Notification No.L-29012/9/96-IR(Misc). The dispute under reference relates to:

“Whether the action of the management of M.P.State Mining Corporation Ltd., Bhopal in terminating
the services of Shri Jagdish Prasad Srivastava, Ex-Chowkidar is justified? If not, to what relief is he
entitled to?”

2. After receiving reference, notices were issued to the parties. On behalf of Ist party workman statement of claim
is submitted by Secretary, MP State Mining Corporation. Case of workman is that he was appointed as watchman as per
order dated 1-7-85 at Jagdalpur Office of IInd party Corporation. That co-employees working with him were regularized
and made permanent by the corporation. Ist party workman was picked out and his services were put to end. It is further
submitted that workman was suspended on vague allegation that there was shortage of tin ore of Pushpal camp. The
suspension order was silent who were responsible for the alleged shortage and how workman was responsible for it.
Officer incharge Shri Sanju was suspended. DE was held against him. Workman was exonerated from all charges. His
suspension was revoked. Workman was suspended as per order dated 12-4-89. No charge sheet was issued to him. Any
enquiry was not conducted against him. vide order dated 19-5-89, he was reinstated in service.

3. Workman submits that his service record was unblemished. There was no complaint against him. any enquiry
was not conducted about misconduct on his part. His services were discontinued from 25-5-89 just after six days of his
reinstatement. He was removed from service. That no watchman is available in office at Jagdalpur where workman was
posted. The post is vacant. His appointment was on regular basis. It is submitted that retrenchment of workman is
unwarranted when post of waterman was lying vacant. The services of workman could not be discontinued unless any
misconduct is committed by him proved in the enquiry. The order of removal of workman is high hands. Higher
authorities are playing with his career. Action of IInd party is illegal, arbitrary. Notice of retrenchment was not issued to
him. he was not paid retrenchment compensation or pay in lieu of notice . that junior employees are regularized and his
services are discontinued illegally. On such ground, it is prayed that workman be reinstated with back wages.

4. In its written statement of defense dated 15-10-07, the management Ist party i.e. MP State Mining Corporation,
Bhopal simply stated that at the relevant time, the concerned workman was working at Jagdalpur office of the
corporation which after bifurcation of the State comes under State of Chhattisgarh, MP State Mining Corporation has
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also been bifurcated and Jagdalpur office of MP State Mining Corporation is now under Chhattisgarh Mineral
Development Corporation. The workman can claim relief only from Chhattisgarh Mineral Development Corporation.

5. As the record reveals vide order dated 17-1-11 passed by my learned predecessor, management party No.1 MP
State Mining corporation was directed to file complete address of Chhattisgarh Mineral Development Corporation and
thereafter notices were ordered to be sent to the Chhattisgarh Mineral Development Corporation, hereinafter referred to
by word ‘Chhattisgarh Corporation’. Record further reveals that notices were sent by registered post under the order
dated 17-5-05 on 11-6-2012 which were served and since none was present from Chhattisgarh Corporation, the case was
ordered to be proceeded exparte against Chhattisgarh Corporation. The MP State Mining Corporation continued to take
part in the proceedings as it appears from record they have cross examined the workman witness. They did not file any
evidence. Chhattisgarh Corporation never appeared in the case inspite of notice as has been mentioned earlier.

6. At the stage of evidence, the workman examined himself on oath and has filed and proved documents Exhibit
W-1 Seniority list, W-2 suspension order, W-3 reinstatement order, W-4 termination order ( all photocopies).

7. No evidence was given by MP State Mining Corporation and Chhattisgarh Mineral Development Corporation. It
has also been mentioned earlier that Chhattisgarh Mineral Development Corporation never appeared in this case inspite
of service of registered notice and case has proceeded exparte against Chhattisgarh Mineral Development Corporation.
Award dated 29-1-2015 was passed by my learned predecessor on the basis of evidence as follows:-

The action of the management of M.P.State Mining Corporation Ltd., Bhopal in terminating the services
of Shri Jagdish Prasad Srivastava, Ex-Chowkidar is illegal.

IInd party No.2 Chhattisgarh Mineral Development Corporation is directed to reinstate workman with
continuity of service and 40 % back wages.

8. It further comes out from record that Chhattisgarh Corporation filed a writ petition No. 153/2016 before
Hon’ble high Court, Chhattisgarh, Bilaspur which was decided by Single bench of Hon’ble high Court, Chhattisgarh vide
order dated 9-10-2017. Hon’ble High Court set aside the award only w.r.t. Chhattisgarh Corporation and maintained it
w.r.t. MP State Mining Corporation with a direction that the matter be remitted to the Tribunal again for hearing and
parties were directed to appear before this Tribunal on 30-11-2017. This order of Hon’ble High Court was received by
Tribunal and as per order dated 15-1-2018 passed by my learned predecessor, matter was taken again. None of the parties
appeared before the Tribunal on the date fixed by Hon’ble high Court Chhattisgarh. Hence notices were ordered to be
issued to the workman and Chhattisgarh Mineral Development Corporation by my learned predecessor. The workman
side appeared in response to the notice but none appeared for Chhattisgarh Mineral Development Corporation. Hence on
10-6-2019, keeping in view that inspite of clear direction of Hon’ble High Court, the Chhattisgarh Corporation did not
appear before this Tribunal on the date fixed by the Hon’ble High Court as directed by Hon’ble High Court and also that
they did not appear inspite of notices sent. They did not even file any statement of defense or any evidence in support of
their case. Date 9-7-2019 was fixed for final argument. The Chhattisgarh Corporation was still given liberty to put its
presence till or before date fixed following which the case to still proceed exparte against Chhattisgarh Corporation. On
9-7-2019 also, none appeared on behalf of Chhattisgarh Mineral Development Corporation. Hence the case has
proceeded again exparte against Chhattisgarh Mineral Development Corporation and arguments of learned counsel of
workman Shri A.K.Shashi were heard.

9. Following issues were framed by my learned predecessor in the award in this case which is affirmed by the High
Court:-

(1) Whether the action of the management of M.P.State Mining Corporation Ltd., Bhopal in
terminating the services of Shri Jagdish Prasad Srivastava, Ex-Chowkidar is justified?

(2) If not to what relief the workman is entitled for?
10. Issue No. 1-

Workman has stated that he was appointed as watchman at Jagdalpur office as per order dated 1-7-85 Exhibit W-1. He
was terminated from service without issuing chargesheet or conducting enquiry. No notice was issued to him. his
services were terminated within six months of his reinstatement revoking order of his suspension. His services were
discontinued on ground that his services were not required. Workman has produced documents Exhibit W-1 to W-4. In
his cross-examination, workman says he was working as watchman at Village Pushpal. He was not doing digging work.
In the year 2000, MP State was bifurcated and new state of Chhattisgarh was established. At the same time Chhattisgarh
Corporation was established. He was working in Chhattisgarh Mineral Development Corporation. IInd party did not
participate in reference proceeding. Workman was not cross-examined. Management has not adduced any evidence.

11. Copy of Madhya Pradesh Re-organization Act 2000 is produced at Exhibit W-5.
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Section 82 of Madhya Pradesh Re-organization Act 2000 provides- where immediately before the appointed day, the
existing State of Madhya Pradesh is a party to any legal proceedings w.r.t. any property, rights or liabilities subject to
apportionment between the states of Madhya Pradesh and Chhattisgarh under this Act, the State, of Madhya Pradesh or
Chhattisgarh which succeeds to, or acquires a share in, that property or those rights or liabilities by virtue of any
provision of this Act shall be deemed to be substituted for the existing State of Madhya Pradesh or added as a party to
those proceedings and the proceedings may continue accordingly.

In present case, notice was issued to Chhattisgarh Corporation. However it failed to appear and he has been proceeded
exparte. Chhattisgarh Corporation failed to participate in reference proceeding. I find no reason to disbelieve
unchallenged evidence of workman. his services are terminated without notice, without issuing chargesheet. Therefore I
record my finding in Point No.1 in Negative.

12. Issue No. 2-

In view of finding in issue No.l termination of services of workman is illegal, question arises whether he is entitled to
reinstatement with backwages. The unchallenged evidence of workman is his services are terminated and employees
junior to him are continued in service. His affidavit is silent about his gainful employment. Considering above aspects,
termination from service as per order dated 25-5-89, workman cannot be allowed full backwages. In my considered
view, reinstatement of workman with 40 % backwages would be appropriate.Issue no 2 is answered accordingly.

In the result, award is passed as under:-

(1) The action of the management of M.P.State Mining Corporation Ltd., Bhopal in terminating the
services of Shri Jagdish Prasad Srivastava, Ex-Chowkidar is illegal.

(2) IInd party No.2 Chhattisgarh Mineral Development Corporation is directed to reinstate workman
with continuity of service and 40 % back wages.

P. K. SRIVASTAVA, Presiding Officer

7% faeeft, 20 Rravaw, 2019
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New Delhi, the 20" September, 2019

S.0. 1760.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 133/1996) of the Central Government Industrial Tribunal/Labour
Court, Jabalpur now as shown in the Annexure in the Industrial Dispute between the employers in relation to the
management of M/s. MP State Mining Corporation Limited and their workman, which was received by the Central
Government on 18.09.2019.

[No. L-29012/8/1996-IR(M)]
D. K. HIMANSHU, Under Secy.
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ANNEXURE
BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT, JABALPUR

NO. CGIT/LC/R/133/96

Branch Secretary,
MPState Mining Corporation Karmchari Sangh,
Nayapara, Jagdalpur ...Workman/Union

Versus
Managing Director,
MP State Mining Corporation Ltd.,
E-5/14, Arera Colony,
Ravindra Nagar,

Bhopal.
...Management
AWARD
Passed on this 30™ day of July 2019
1. As per letter dated 31-5-96 by the Government of India, Ministry of Labour, New Delhi, the reference is

received. The reference is made to this Tribunal under Section -10 of I.D.Act, 1947 as per Notification No.L-29012/8/96-
IR(Misc). The dispute under reference relates to:

“Whether the action of the management of M.P. State Mining Corporation Ltd., Bhopal in terminating the
services of Shri Devendra Pratap Bahadur Singh, Ex-Supervisor is justified? If not, to what relief is he entitled
to?”

2. After receiving reference, notices were issued to the parties. On behalf of Ist party workman statement of claim
is submitted by Secretary, MP State Mining Corporation at page 2/1 to 2/5. Case of workman is that he was appointed as
watchman as per order dated 1-11-85 at Jagdalpur Office of IInd party Corporation. That co-employees working with
him were regularized and made permanent by the corporation. Ist party workman was picked out and his services were
put to end. It is further submitted that workman was suspended on vague allegation that there was shortage of tin ore of
Pushpal camp. The suspension order was silent who were responsible for the alleged shortage and how workman was
responsible for it. Officer incharge Shri Sanju was suspended. DE was held against him. officer was exonerated with all
charges. His suspension was revoked. Workman was suspended as per order dated 12-4-89. No chargesheet was issued to
him. Any enquiry was not conducted against him. vide order dated 19-5-89, he was reinstated in service.

3. Workman submits that his service record was unblemished. There was no complaint against him. any enquiry
was not conducted about misconduct on his part. His services were discontinued from 25-5-89 just after six days of his
reinstatement. He was removed from service. That no watchman is available in office at Jagdalpur where workman was
posted. The post is vacant. His appointment was on regular basis. It is submitted that retrenchment of workman is
unwarranted when post of waterman was lying vacant. The services of workman could not be discontinued unless any
misconduct is committed by him proved in the enquiry. The order of removal of workman is high hands. Higher
authorities are playing with his career. Action of IInd party is illegal, arbitrary. Notice of retrenchment was not issued to
him. he was not paid retrenchment compensation or pay in lieu of notice . that junior employees are regularized and his
services are discontinued illegally. On such ground, it is prayed that workman be reinstated with back wages.

4. Application for impleading Chhattisgarh Mineral Development Corporation was submitted on 9-5-05 by counsel
for management. it appears said application was rejected. Written Statement filed by IInd party at Page 15 is devoted on
the point that Ist party workman was working at Jagdalpur office of MP State Mining Corporation. After bifurcation of
State, the area covers under State of Chhattisgarh. MP State Mining corporation is bifurcated. Area comes under
Chhattisgarh Mineral Development Corporation. Workman can pray relief from Chhattisgarh Mineral Development
Corporation.

5. As the record reveals vide order dated 17-1-11 passed by my learned predecessor, management party No.1 MP
State Mining corporation was directed to file complete address of Chhattisgarh Mineral Development Corporation and
thereafter notices were ordered to be sent to the Chhattisgarh Mineral Development Corporation. Record further reveals
that notices were sent by registered post under the order dated 17-5-05 on 11-6-2012 which were served and since none
was present from Chhattisgarh Mineral Corporation, the case was ordered to be proceeded exparte against Chhattisgarh
Mineral Corporation. The MP State Mining Corporation continued to take part in the proceedings as it appears from
record they have cross examined the workman witness. They did not file any evidence. Chhattisgarh Mineral Corporation
never appeared in the case inspite of notice as has been mentioned earlier.
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6. At the stage of evidence, the workman examined himself on oath and has filed and proved documents Exhibit
W-1 Seniority list, W-2 suspension order, W-3 reinstatement order, W-4 termination order ( all photocopies).

7. No evidence was given by MP State Mining Corporation and Chhattisgarh Mineral Development Corporation. It
has also been mentioned earlier that Chhattisgarh Mineral Development Corporation never appeared in this case inspite
of service of registered notice and case has proceeded exparte against Chhattisgarh Mineral Development Corporation.
Award dated 29-1-2015 was passed by my learned predecessor on the basis of evidence as follows:-

The action of the management of M.P.State Mining Corporation Ltd., Bhopal in terminating the services of
Shri Devendra Pratap Bahadur Singh, Ex-Supervisor is illegal.

IInd party No.2 Chhattisgarh Mineral Development Corporation is directed to reinstate workman with continuity
of service and 40 % back wages.

8. It further comes out from record that Chhattisgarh Mineral Development Corporation filed a writ petition No.
153/2016 before Hon’ble high Court, Chhattisgarh, Bilaspur which was decided by Single bench of Hon’ble high Court,
Chhattisgarh vide order dated 9-10-2017. Hon’ble High Court set aside the award only w.r.t. Chhattisgarh Mineral
Development Corporation and maintained it w.r.t. MP State Mining Corporation with a direction that the matter be
remitted to the Tribunal again for hearing and parties were directed to appear before this Tribunal on 30-11-2017. This
order of Hon’ble High Court was received by Tribunal and as per order dated 15-1-2018 passed by my learned
predecessor, matter was taken again. None of the parties appeared before the Tribunal on the date fixed by Hon’ble high
Court Chhattisgarh. Hence notices were ordered to be issued to the workman and Chhattisgarh Mineral Development
Corporation by my learned predecessor. The workman side appeared in response to the notice but none appeared for
Chhattisgarh Mineral Development Corporation. Hence on 10-6-2019, keeping in view that inspite of clear direction of
Hon’ble High Court, the Chhattisgarh Mineral Development Corporation did not appear before this Tribunal on the date
fixed by the Hon’ble High Court as directed by Hon’ble High Court and also that they did not appear inspite of notices
sent. They did not even file any statement of defence or any evidence in support of their case. Date 9-7-2019 was fixed
for final argument. The Chhattisgarh Mineral Development Corporation was still given liberty to put its presence till or
before date fixed following which the case to still proceed exparte against Chhattisgarh Mineral Development
Corporation. On 9-7-2019 also, none appeared on behalf of Chhattisgarh Mineral Development Corporation. Hence the
case has proceeded again exparte against Chhattisgarh Mineral Development Corporation and arguments of learned
counsel of workman Shri A.K.Shashi were heard.

9. Following issues were framed by my learned predecessor in the award in this case which is affirmed by the High
Court:-

(1) Whether the action of the management of M.P.State Mining Corporation Ltd., Bhopal in terminating the
services of Shri Devendra Pratap Bahadur Singh, Ex-Supervisor is justified?

(2) If not to what relief the workman is entitled for?

10. Point No. 1- Workman has stated that he was appointed as watchman at Jagdalpur office as per order dated
1-7-85 Exhibit W-1. He was terminated from service without issuing chargesheet or conducting enquiry. No notice was
issued to him. his services were terminated within six months of his reinstatement revoking order of his suspension. His
services were discontinued on ground that his services were not required. Workman has produced documents Exhibit W-
1 to W-4. In his cross-examination by advocate Srivastava, workman says he was working as watchman at Village
Pushpal. He was not doing digging work. In the year 2000, MP State was bifurcated and new state of Chhattisgarh was
established. At the same time Chhattisgarh Mineral Development Corporation was established. He was working in
Chhattisgarh Mineral Development Corporation. IInd party did not participate in reference proceeding. Workman was
not cross-examined. Management has not adduced any evidence.

11. Copy of Madhya Pradesh Re-organization Act 2000 is produced at Exhibit W-5.

Section 82 provides- where immediately before the appointed day, the existing State of Madhya Pradesh is a party to any
legal proceedings w.r.t. any property, rights or liabilities subject to apportionment between the states of Madhya Pradesh
and Chhattisgarh under this Act, the State, of Madhya Pradesh or Chhattisgarh which succeeds to, or acquires a share in,
that property or those rights or liabilities by virtue of any provision of this Act shall be deemed to be substituted for the
existing State of Madhya Pradesh or added as a party to those proceedings and the proceedings may continue
accordingly.

In present case, notice was issued to Chhattisgarh Mineral Development Corporation. However it failed to appear and he
has been proceeded exparte. Chhattisgarh Mineral Development Corporation failed to participate in reference proceeding.
I find no reason to disbelieve unchallenged evidence of workman. his services are terminated without notice, without
issuing chargesheet. Therefore I record my finding in Point No.1 in Negative.
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12. Point No.2- In view of my finding in Point No.1 termination of services of workman is illegal, question arises
whether he is entitled to reinstatement with backwages. The unchallenged evidence of workman is his services are
terminated and employees junior to him are continued in service. His affidavit is silent about his gainful employment.
Considering above aspects, termination from service as per order dated 25-5-89, workman cannot be allowed full
backwages. In my considered view, reinstatement of workman with 40 % backwages would be appropriate. Accordingly
I record my finding in Point No.2.

13. In the result, award is passed as under:-

(1) The action of the management of M.P.State Mining Corporation Ltd., Bhopal in terminating the
services of Shri Devendra Pratap Bahadur Singh, Ex-Supervisor is illegal.

(2) IInd party No. 2 Chhattisgarh Mineral Development Corporation is directed to reinstate workman
with continuity of service and 40 % back wages.

P. K. SRIVASTAVA, Presiding Officer
g fawelt, 20 frawa, 2019

.91, 1761.—=ie faars sferfaa 1947 (1947 F1 14) F &1=7 17 % FTGE0T § Feal T TLHT
Ao et wve Sefomim gt (2fveam) e v v & weads % dag At e 39 FHard %
= oy § [y sf=nfes fGere § F=6T e Entis At g 99 =, Sl & 949
(F=s HEAT 07/2012) T THTIAT FIAT & ST heat T AR AT 11.09.2019 FT ITH AT 4TI

[/. T=-29011/30/201 -3 (TH)]

3. %, fewieg, srav afza
New Delhi, the 20" September, 2019

S.0. 1761.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 07/2012) of the Central Government Industrial Tribunal/Labour
Court, Kolkata now as shown in the Annexure in the Industrial Dispute between the employers in relation to the
management of M/s. Security & Intelligence Services (India) Limited and other and their workman, which was received
by the Central Government on 11.09.2019.

[No. L-29011/30/2011-IR(M)]
D. K. HIMANSHU, Under Secy.
ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL AT KOLKATA
Reference No. 07 of 2012

Parties: Employers in relation to the management of M/s. Security & Intelligence Services (India) Ltd., an agency of
Madras Cement Ltd.

AND
Their workmen

Present: Justice Ravindra Nath Mishra, Presiding Officer

Appearance:

On behalf of the Management : Mr. R. De, learned counsel for Madras Cement.
Mr. A. Kukherjee, learned counsel with Mr. M.
Mukherjee, learned counsel for M/s. Security &
Intelligence Services (India) Ltd.

On behalf of the Workmen : None

Dated: 2™ September, 2019 Industry: Cement.
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AWARD

By Order No.L-29011/30/2011-IR(M) dated 21.05.2012 the Government of India, Ministry of Labour in
exercise of its powers under Section 10(1)(d) and (2A) referred the following dispute to this Tribunal for adjudication:

“Whether the action of the management of M/s. Security & Intelligence Services (India) Limited an agency of
Madras Cement Limited in terminating the services of Shri Krishna Thapa and 12 others (List enclosed) w.e.f.
28/3/2010 is legal and justified? What relief the workman are entitled?”

2. When the case was taken up for hearing on 21* August, 2019, none appeared for the union, though learned
counsel for M/s. Security & Intelligence Services (India) Ltd. and also for M/s. Madras Cement Ltd. were present.
Despite giving sufficient opportunity to the union, no evidence was adduced by the union. Hence, Opp. Party
M/s. Security & Intelligence Services (India) Ltd. also closed its evidence. Madras Cement Ltd. did not adduce evidence,
but pressed its application for deletion of it’s name as Madras Cement Ltd. is in no way concerned with the order of
reference.

3. It is submitted by the learned counsel for Madras Cement that there is no employer — employee relationship
between the company and the terminated workmen. The schedule to the order of reference also suggests that the dispute
was also referred with regard to action of the management of M/s. Security & Intelligence Services (India) Ltd. in
terminating the services of the workmen. It is further submitted that the terminated workmen were employees of
Ms. Security & Intelligence Services (India) Ltd. and their services were also terminated by the above agency.

4. The learned counsel for M/s. Security & Intelligence Services (India) Ltd. opposed to deletion of name of
Madras Cement, but failed to demonstrate as to how Madras Cement was employer of the terminated workmen. Contrary
to it, it has been admitted by the agency that the workmen used to work at Madras Cement at Kolaghat site way before
the agency was appointed at Madras Cement and the said workmen were shifted from the previous employer to the
answering Opposite Party in the year 2017. It has also been admitted that services of affected workmen were terminated
by the Opposite Party agency as its contract with Madras Cement could not be renewed.

5. No evidence, either oral or documentary, has been given to establish that there existed employer and employee
relationship between the terminated workmen and the Madras Cement. From the affidavit filed by the agency it appears
that Madras Cement had given a contract to the agency which deployed the terminated workmen in its employment from
previous contractor and when the contract of service with Madras Cement came to an end, they terminated the services of
the affected workmen.

6. Hence, In view of above, it is established that there existed no employer and employee relationship between the
terminated workmen and Madras Cement. Though the application for deletion of name is pending before this Tribunal,
but at this stage the order of deletion of name has become redundant in view of finding that no employer — employee
relationship existed.

7. On consideration of the facts and circumstances of the case, it appears that the union has no grievance at present
in respect of termination of 13 concerned workmen as mentioned in the order of reference. Therefore, there exists no
dispute for adjudication.

8. Therefore, the reference is disposed of accordingly.

Justice RAVINDRA NATH MISHRA, Presiding Officer
Dated, Kolkata,
The 2" September, 2019
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