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AN [[—8IvE 3—3Y-EUE (i)
PART II—Section 3—Sub-section (ii)

ARd WHR % HACEl (&I HAed Sl Stghi) g1 SR fove e wifafus smeen ik arfagemm

Statutory Orders and Notifications Issued by the Ministries of the Government of India
(Other than the Ministry of Defence)

faer #amer
(.4, swmT)
T2 faeett, 15 a9, 2020
FLIM. 111.—TSTA I ST RIGATT TR (TTT T i) F ATHAH, 1948 T &= 2 %
T (F) F AT | TTASE AT |
UAE BT, Hx FHIT AT & ST HEATad, qenret § Auferiad sa=rai & &1 16
AT 2020 T TETIF AT TR F AL TT FIAT FaAT3H 6 g  forw sferga weft 21
(1) =t e St ofveq, agrae s srfeerrdy

[®T. &. £-4330/01/2020]
. s ST, A (+. 9T

376 GI/2020 (279)
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MINISTRY OF EXTERNAL AFFAIRS
(CPV DIVISION)
New Delhi, the 15th January, 2020

S. O. 111.—Statutory Order in pursuance of the clause (a) of the Section 2 of the Diplomatic and
Consular Officers (Oaths and fees) Act, 1948 (41 of 1948), the Central Government hereby authorizes the
following officials in Representative Office of India, Almaty to perform the consular services as Assistant
Consular Officers with effect from 16 January, 2020.

(1) Shri Rinkoo Ji Pandit, ASO
[F. No. T-4330/01/2020]
T. AJUNGLA JAMIR, Director (CPV)

FTHh, I FAFTET T G AT
(e i srRRrerer Farer)

% feeett, 24 SaY, 2020

LA 112.—Fvg TR, Uas g, fGedt f@er qem eamaEr stfef=am, 1946 (1946 it
srferfaae g 25) Ft 9T 6 % AT qi5d 9T 5 F ITLTT (1) T T&T ARai F1 T Fd g0
TS T5T G, T 10.07.2019 & S{aM. (E.) . 386 & AW & ST iy 97 & a1
afea fadi® 22.02.2019 & ST, &, (227) §. 61 F 9Te9H & AHT ATSAAT & S0 9T qgaid o
fraer sterae (FAfaame) stfafa=w, 2010 (3T 2010 F FxrT AfAHaw &, 42) F dgd a9 9a9 4.
1A, 11/21022/58(396)/206-THEIHRT (TH), i 18.05.2017 (&1 sy =y &asf &, 20-

01/511-24/2017/25F-VII, Tadi® 21.06.2017) & Fee (Th.H1. vd wa.7.), el =afxe oo
(T H.ae.u. &), T8 #emerd g RU MU HEW ¥ 30 SAuwTe # Aeauer Hi 6 oy quT she
Heg TAAT IULRE ATLT(T) & HaATerd TIret Ta/rqaT Ia9 a¥ag Tqare § o 1w s=m=,
TEILOTTSAT SI¥ TS0 JAT o7 ATHAT o T IHT HeAAGY % I (U T IT ITh AT Fl
SSTTH & | FaTerd T FcAT oA qzq1 § Ioae heit ot Rt o staerer =1 srawreny, 59 s
i e (HraTwL), aREAE S AU AavHe FHeded Ulede [oiiee (T.UH.HL.9. ),
FRAATE &lI¥ 7 |ierd g, F FT 70 0 AT sraeret 1 S= Fee o for faeeft frer qfom
TATIAT % HEEAT Al STRAAT T SATIEERT T AT THET AIHAATE 15T | Headl gl

[F7. 5. 228/39/2019-T=1E-11]
Y. . STIEarTe, F97 g

MINISTRY OF PERSONNEL, PUBLIC GRIEVANCES AND PENSIONS
(DEPARTMENT OF PERSONNEL AND TRAINING)
New Delhi, the 24th January, 2020

S.0. 112.—1In exercise of the powers conferred by Sub Section (1) of Section 5 read with Section 6 of
the Delhi Special Police Establishment Act, 1946 (Act No. 25 of 1946), the Central Government with the
consent of the State Government of Tamil Nadu, issued vide Notification G.O. (2D) No. 61, dated 22.02.2019
r/w its corrigendum issued vide No. G.O. (Rt.) No. 386 dated 10.07.2019, hereby extends the powers and
jurisdiction of the members of the Delhi Special Police Establishment to whole State of Tamil Nadu for the
investigation into the offences arising out of reference made by Director (FC & MU), Foreigners Division
(FCRA Wing), Ministry of Home Affairs in F.No. 1I/21022/58(396)/206-FCRA (MU) dated 18.05.2017 (Central
Bureau of Investigation reference No. 20-01/CA-24/2017/EOU-VII, dated 21.06.2017) under the Foreign
Contribution Regulation Act, 2010 (Act No. 42 of 2010) and any attempt, abetment and conspiracy in relation to
or in connection with such offence(s) and/or any other offence committed under any other Act in the course of
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the same transaction or arising out of the same facts alleged to have been committed by Caruna Bal Vikas
(CBV), Tamil Nadu and Adhane Management Consultants Pvt. Ltd. (AMCPL), Tamil Nadu and others involved
therein.

[F. No. 228/39/2019-AVD-II]

P. K. JAISWAL, Under Secy.

AW HATT
S faeett, 3 ST, 2020
FT.3M. 113.—Fa T TLHL, TSTATHT (HF F ATERT AT F o g=7wT) = 1976 (o
Terrtera 1987) & Faw 10 % 3U-Fa9 (4) F Aqa0 H, AT HATAT & TATHH HI=omea
Aeafofa wmtel, e aa gfdaq Faarigee F Ba #7 Frdamgs q= 9ed &7 T g, & i
TAEENT ATe=d FadT 8-
“FRITATRI ey AqEeT eI, AETS, ST T

“wftaes ST Riffherha gt e Sgeea s, MET, S e
[T, &. £-11018/1/2018-3T7 (T.4T.)]

. UF. TSI FHI, §9ad da
MINISTRY OF AYUSH

New Delhi, the 3rd January, 2020

S.0. 113.—In pursuance of Sub-Rule (4) of Rule 10 of the Official Language (Use for official
purposes of the Union) Rules. 1976 (as amended in 1987), the Central Government hereby notifies the following
offices under the administrative control of the Ministry of AYUSH, wherein cent percent officials have acquired
the working knowledge of Hindi:

‘‘Homoeopathic Drug Research Institute, Lucknow, Uttar Pradesh”
“Clinical Trial Unit of Homoeopathy for Viral Encephalitis, Gorakhpur, Uttar Pradesh”
[F. No. E-11018/1/2018-AYUSH (O.L.)]
P. N. RANJIT KUMAR, Jt. Secy.

AN AT =
(TTATE, SATAT)
T2 foeett, 23 Sa<T, 2020

AT 114 —stwea & fAgfe afwfa & A 23 s&q@Ew, 2019 % seer §ear
36/02/2019-S31(THUH-1) & SATELT | Frx ALY, TAEgNRT =T sfaw= &g, 9.Y.9.(THU=-1988)
FT fadT® 6 Tava, 2019 F qated | IAdT Atgardr fr [t 97 31 979, 92 2023 TF F7qaT

AT reent, T | ST AT g2l g1, aaq Afeewe (Fntad) & T 15 § qreey fFuraeay grfdewor
& AT % 92 I¥ FIFT FLAT g FIHE S Areqor Famr & f&aqiw 15.01.2015 & FrAiad qa-
AT 26/04/2011-S3(THTH-I)(FTT 11) 3 STTHTT ATSRTT hl I F I AT G § O q1oa 6
U 9 T TS i o aHeer AT ST gl arerard off o7 "ia F 99 % SAgE g @il

[T, &. THT-24011/5/2018-TUHTE-THART]
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MINISTRY OF CIVIL AVIATION
(AAI SECTION)
New Delhi, the 23rd January, 2020

S.0. 114.—In pursuance of Appointments Committee of the Cabinet Order No. 36/02/2019-EO(SM-I)
dated 23" October, 2020, the Central Government hereby appoint Shri Arvind Singh, IAS (MH:1988) as
Chairman, Airports Authority of India, with effect from forenoon of 06" November, 2019 in the Level 15 of the
Pay Matrix (revised) till 31* May, 2023, i.e. the date of his superannuation or until further orders, whichever is
the earlier. The officer’s appointment shall be treated as an officer appointed to the post of Additional Secretary
in the Government of India as per Department of Personnel & Training OM No. 26/04/2011-EO(SM-I)(Pt.IT)
dated 15.01.2015. All entitlements shall also be as per the post of Additional Secretary.

[F.No. AV-24011/5/2018-AAI-MOCA]
NARENDRA SINGH, Under Secy.

M U4 IR AATd
3 faeel, 24 SN, 2020
PILIAT. 11530 fGare AT, 1947 (1947 FT 14) BT GRT 17 & FFARY H AT TRBR
URTEY U1 $¥ & Uaead & Adg (FareTdl 3R S dHRI & drg gdy # Ffde sieifie faae +

PaIg TRBR SRS AR/ 519 RIS, qaeaR & yae (FaH . 81,/2017) Bl GHIRG PRl &
S ST TRBR DI 24.01.2020 BT YT AT T |

[¥. TA-39025 /01 / 2020-3MS3MR (H1-11]
T §9e, AT STEhrT

MINISTRY OF LABOUR AND EMPLOYMENT
New Delhi, the 24th January, 2020

S.0. 115.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 81/2017) of the Cent.Govt.Indus. Tribunal-cum-Labour
Court, Bhubaneshwar as shown in the Annexure, in the industrial dispute between the management of Paradeep
Port Trust, and their workmen, received by the Central Government on 24.01.2020.

[No. L-39025/01/2020-IR(B-II)]
SEEMA BANSAL, Section Officer

ANNEXURE
IN THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
BHUBANESWAR

Industrial Dispute Case No. 81 OF 2017
Dated Bhubaneswar, the 14th November, 2019

Present:

Shri B.C.Rath, LL.B.,
Presiding Officer,
C.G.I.T-cum-Labour Court,
Bhubaneswar

Between:

@) The Dy. Conservator, Paradeep Port Trust,
1* Floor Extension of Administrative Building,
At/P.O. Paradeep Port, Dist: Jagatsinghpur.
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2) The Chairman , Paradeep Port Trust,
Administrative Building, At/P.O. Paradeep Port,
Dist: Jagatsinghpur. ...First party management
And

Their workman, Smt.Nirupama Rout,
Qrs. No. NA-124, Nuabazar, P.O. Paradeep

Port, Dist: Jagatsinghpur. 754 142. ...Second party workman
Appearances:-
Capt. P. K. Nayak, Pilot. .. For first party management
Smt.Nirupama Rout. ... Second party workman herself
AWARD

This Award is directed against an application preferred by workman Smt. Nirupama Rout resorting to
the provisions of Section 2(A) sub-section (2) and sub-section (3) of the Industrial Disputes Act, 1947 ( herein
after referred to as the Act) wherein and whereby the workman has raised the present dispute in regard to
termination of her service by the management.

2. The case of the workman as emerging from her statement of claim, in brief, is that she was given
appointment with effect from 30.5.96 as Stenographer Grade III by the Deputy Conservator, Paradeep Port Trust
(the management No.1) against the vacant post of Stenographer Gr.III caused due to transfer of Stenographer Sri
K.K.Parida to other department. She had under gone the test of Stenography and being found suitable, she was
given appointment as Stenographer Gr.IIl. At the time of her initial appointment, the monthly salary of a
Stenographer Gr.III was Rs.3458/- including D.A, house rent and special allowance. Keeping in view the above
salary, she was issued with appointment letter for 44 days on a daily wage of Rs.115/-. Her initial appointment
was for one year, but she continued in the post even completion of one year. According to the workman, her
wage was revised from time to time on her application and she worked as Stenographer Gr.III from 1996 to
2002. She approached the management for regularization of her service in 2002. When her representation was
not considered, she preferred a writ before the Hon’ble High Court of Odisha vide O.J.C. No0.4856 of 2002. It is
her claim that the Hon’ble High Court was pleased to protect her service by an interim order while entertaining
the application for regularization of her service. The said writ was disposed of on 23.08.2017 being treated as
withdrawn with a liberty to the workman to approach the appropriate forum for alternative relief. The
management terminated her service on 29.08.2017 in the event of the disposal of the writ instead of taking any
step for regularization of her service. It has been pleaded by her that she continued as Stenographer Gr.III in the
office of the management from 1996 to 2017 for a period of about 22 years and she worked for 240 days
continuously and uninterruptedly in each calendar year preceding to her termination. Despite of such continuous
service of 240 days in each calendar year for about 22 years, she was neither given any prior notice nor notice
pay and retrenchment compensation. She was working directly under the control and supervision of the
management. Her wages was paid directly by the management. Her engagement was never done through any
contractor or out-sourcing agencies. When her service was terminated without complying the provisions of
Section 25-F of the Act, she raised an industrial dispute before the labour machinery for her reinstatement in
service with full back wages and regularization of her service as she was given appointment after she being
successful in a skill test held on 10.5.1996. As the conciliation proceeding was failed she was issued with a
certificate for raising a dispute directly in the appropriate forum. Hence the present case.

3. The management had resisted the claim statement refuting the allegation in toto and it has taken a stand
that the workman was given appointment for one year temporarily in a spell of 44 days with one day break on a
remuneration of Rs.115/- per day. Her engagement was a conditional one and it can be terminated at any time
without any further notice to her. She had not undergone any skill test or recruitment test before appointment as
claimed by her. After completion of one year, she was engaged as D.L.R. Stenographer through a contractor.
She was re-engaged as Steno-Typist on contract basis for a period of 44 days with effect from 1.12.2001. It has
been pleaded by the management that in 2002 when the action was taken for recruitment of regular
Stenographer in Grade III, the workman was given a chance to compete along with other candidates. She was
issued with a letter on 11.2.2002 for attending the recruitment test. But she failed to come out successful in
typing test held on 17.3.2002. Hence she filed a writ petition before the Hon’ble High Court vide O.J.C. No.
4896 of 2002 challenging the selection process for recruitment of Stenographer Gr.III with a prayer to regularize
her service from the date of her temporary initial appointment in the year 1996. A Misc. case was registered in
which the Hon’ble Court passed an order “service of the petitioner may not be terminated without leave of this
Court”. It is claim of the management that on disposal of the said writ the interim relief granted by the Hon’ble


mailto:2018@vxzgk;.k%2024]

284 THE GAZETTE OF INDIA :FEBRUARY 1, 2020/MAGHA 12, 1941 [PART II—SEC. 3(ii)]

Court was vacated.. Hence termination letter was issued to the workman on 23.08.2017. As her appointment was
purely on temporary basis for a spell of 44 days with a breakage of one day and she continued in the
employment due to stay granted by the Hon’ble Court, she was not entitled to notice pay and retrenchment
compensation. Hence no irregularity has been committed by the management in terminating the service of the
workman without prior notice or notice pay and retrenchment compensation. That apart, her appointment was
through a contractor for a specific period and the management has no role to play in her termination. Hence the
management has prayed for rejection of the statement of claim of the workman.

4. On the aforesaid pleadings of both the parties, the following issues have been settled for just and proper
adjudication of the dispute.

ISSUES
(i) Whether the application preferred under Section 2-A(2) is maintainable in the eye of law ?

(il))  Whether the termination of service of the applicant with effect from 23.08.201 by the
management is legal and or justified ?

(iii) If not, to what relief the workman is entitled ?

5. In support her claim, the applicant/workman has examined herself as W.W.1 and filed documents like,
copy of the note sheets, copy of engagement order dated 29/30.5.1996, copy of employment circular, copy of
educational qualification certificate, copy of the Bank Account, copy of the application, copy of the office order,
copy of the note sheet, copy of the orders of the Hon’ble High Court, copy of the handicapped certificate, copy
of the good performance certificate, copy of the termination order, copy of the over time sanction order, copy of
the quarter allotment order, copy of the order of the Hon’ble High Court in O.J.C. No. 4896 of 2002, copy of
termination order dated 23.08.2017,copy of application for re-engagement, copy of the appeal made before the
Regional Labour Commissioner (Central), copy of the order of Assistant Labour Commissioner (central), copy
of the conciliation proceeding, copy of certificate of Conciliation Officer under Section 2-A(2) of the Act, copy
of the appeal of the workman, copy of award dated 20.3.2003 passed in I.D. case No.112/2001, copy of the
office order of the management, copy of the office order regarding payment of arrears to 39 workers and copy of
free gate pass issued to the workman marked as Ext. 1 to Ext.27 respectively. On the other hand, the
management has examined one of its officer namely Prasant Kumar Nayak as M.W1 and relied upon the
documents like, copy of office order dated 30.05.1996,copy of joining report of the workman on 30.5.1996,
copy of order of the Hon’ble High Court passed in Misc.case No. 5077/2002, copy of bio-date of the workman,
copy of order of the Hon’ble High Court dated 24.7.2015, copy of office order dated 10.9.2015, copy of office
order dated 11.9.2015, copy of order of the Hon’ble High Court dated 23.8.2017, copy of office order dated
30.5.1996 and copy of office note sheet, which are marked as Ext. A to Ext. K respectively to refute the claim of
the workman.

6 As all the issues are interconnected to each other, they are taken into consideration simultaneously for the
sake of convenience.

7. It is the contention of the management that a contract employee more particularly an employee appointed
on casual basis has no right what-so ever to claim for regularization and such a claim can not be entertained in
the Tribunal resorting to the provisions of Section 2-A of sub-clause (2) and (3) of the Act. As such, the case is
not maintainable in the eye of law. It has relied upon the decision of the Hon’ble Apex Court in the case
between the Secretary, State of Karnatak and Uma Devi reported in 2006(4) SCC 1 to strengthen its contention.
Undisputedly it is well settled in a catena of decisions including the case as referred to above that the person not
appointed or engaged through a proper recruitment process for regular appointment has no right to claim for
regularization as the same could violate Articles of 14 and 16 of the Constitution by which other eligible
candidates being deprived of having an opportunity to such appointment. But, on a close scrutiny of the
pleadings and the evidence adduced by the workman it is found that the workman has not only raised a dispute
for regularization of her service, but also a dispute for her termination from service alleging that necessary
compliance of Section 25-F of the Act was not made when her appointment was terminated. There is no serious
dispute that her initial appointment for temporary period was made by the management. Her subsequent
appointment either made directly or through contractor was under the control and supervision of the
management No.l. Such appointment was made with the approval of the management No.2. Evidence as led by
the parties is overwhelming to show that the applicant-workman was given her initial appointment directly by
the management No.l (Ext.1), her wages was paid by the management directly and her letter of termination was
also issued by the management No.1. It is in the evidence that she was also working under direct control and
supervision of the management. That being the position, the relationship of employer and employee exists
between the parties. The workman seems to have approached the labour machinery after her termination and
conciliation having been failed between the parties, she was issued with a certificate/letter with regard to such
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failure of conciliation. That apart, the workman has filed her statement of claim directly before this Tribunal
within three years from the date of her alleged termination of service. So, in the above back grounds pleading
and the argument advanced by the management in regard to non-maintainability of the case/claim statement has
no merit.

8. Coming to the issue “whether the termination of the workman from service with effect from 23.8.2017
was legal and or justified” , it is seen from the pleading and the evidence of the workman that she was given
appointment for a temporary period of one year for an initiation spell of 44 days and it was renewed with one
day break. She has claimed further that she had gone through skill test, i.e., stenography test and she became
successful in the said test. Since her appointment was against a vacant post, she could have been regularized
permanently in the post on account of she being qualified and eligible for the post. But there is no credible
evidence except the oral testimony of the workman that she had undergone a skill test before her initial
temporary appointment. Not a single scrap of paper or document is filed to establish that any recruitment
process was initiated to fill-up the post of Stenographer Gr.IIl in the year 1996 and the workman being a
candidate for such post was called to take a skill test and she came out successful in such test conducted by the
management. As per the settled principles the initial burden lies on the workman to establish or to show that her
appointment was in due process of recruitment. The evidence of the workman is wanting in this regard and in
absence of any credible evidence, I am not inclined to accept that the workman was given appointment after she
being successful in a test conducted in a recruitment process.

9. However, taking the pleadings and evidence of both the parties into consideration, it can be safely said
that her initial appointment as a Steno-Typist for a period of one year with a renewal of spell of 44 days of
appointment with one day break is an admitted fact. That apart, her initial appointment in the year 1996 finds
support from the appointment letter exhibited by the parties which is marked as Ext.1. As per Ext.1, the period
of contract engagement was for 44 days from the date of her joining and as per terms and conditions of said
appointment letter, her contract job could be terminated at any time without any notice and financial
implication. Keeping in view the said terms and conditions of the appointment it is contended on behalf of the
management that no notice pay in lieu of notice and retrenchment compensation is required to be paid at the
time of termination/retrenchment of the workman. Admittedly the workman continued in the job after
completion of the spell of 44 days. The management has neither pleaded nor adduced any rebuttal evidence to
show that the renewal of appointment of the workman after 44 days was with same terms and conditions as
shown in Ext.1. On the other hand, it is emerging from the pleadings and the evidence of the parties that after
one year from her initial appointment as Steno-Typist, she continued in the job. Though, the management claims
that the workman was engaged by the contractor and her service was placed before the management for doing
the job of Steno-Typist after one year, there is no credible evidence or document to establish that the workman
was employed for the job of Steno-Typist through any contractor. On the other hand, it is the admitted in the
evidence of M.W.1 that the workman was paid directly by the management and she was working under the
supervision and control of the management No.1. There is also no specific evidence of the management that the
temporary appointment of the workman on daily wage basis was renewed from time to time in every 44 days
with one day break and her service was renewed after each spell of 44 days with the breakage. The management
could be expected to produce such order in its evidence. On the other hand, it is not seriously disputed and it is
emerging from the pleadings and evidence of the parties that the workman continued her employment till the
year 2002 and when she filed a writ before the Hon’ble High Court for regularization her service. Her daily
wage was revised from time to time. She was getting the benefits of medical service, quarter and bonus. She
claimed to have worked for more than 240 days continuously and un-interruptedly in each calendar year for all
those period i.e., till 2002 when she preferred a writ before the Hon’ble High Court.

10. The onus of burden to prove the continuous and uninterrupted service for a period of 240 days in a
calendar year preceding to the termination of the workman seems to have been duly discharged by the applicant-
workman. No notice pay in lieu of notice and retrenchment compensation was offered to the workman before
her service was protected by the judicial order of the Hon’ble High Court in a writ preferred by the workman.
Hence a duty is cast upon the management to show that it was decided to dispense with the service of the
workman and she was duly intimated in regard to her proposed retrenchment just before the protection given by
the Hon’ble High Court in a judicial order. The management has no evidence to show that her employment was
not continuous and uninterrupted for 240 days in any calendar year preceding to her termination or preceding to
the date of which her service was protected by a judicial order.

11. The only facts and circumstances available in favour of the management is that the engagement of the
workman from the year 2002 onwards won by a judicial order passed by the Hon’ble High Court. Since the
workman was allowed to continue in service from 2002 to 2017 by the strength of an order by the Hon’ble High
Court, the workman may not be entitled to get retrenchment compensation for those period. But, her right to
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such retrenchment compensation can not be denied for the period from 1996 to 2002 when she preferred a writ
before the Hon’ble High Court. That apart no prior notice or notice pay in lieu of notice was issued to her for
termination when she approached the Hon’Ble High Court for regularization of her service. Hence, taking the
above facts and circumstances into consideration, it can safely be held that the provisions of Section 25-F of the
Act was not complied with when the service of the workman was dispensed with. As per the provisions of law,
as well as settled principles, the management should have complied the requirement of Section 25-F of the Act
when it issued the termination letter on 23.8.2017. The termination should not be automatic in the event of
disposal of the writ by the Hon’ble High Court since writ was not preferred against any order of termination or
in a contingency resulting in the retrenchment of the workman. Therefore, the termination of the workman with
effect from 23.8.2017 without compliance of the provisions of Section 25-F of the Act is not legal and justified.
The principles set out by the Hon’ble Apex Court in the case of the Secretary, State of Karnatak Vrs. Uma Devi
as under reference is not applicable in the present case. The Tribunal has authority within the provisions of the
Act to hold that any termination without compliance of Section 25-F of the Act is illegal and unjustified
provided it is established that the workman either a permanent or, a temporary has worked for a period of 240
days continuously and uninterruptedly before retrenchment and his/her termination was other than on account of
misconduct.

12. Now coming to the relief to which the workman is entitled, it is seen that the workman was in
employment from May,1996 to August,2017 i.e., for a period of more than 21 years. She was receiving
remuneration on daily wage basis in skilled category of workman. She was provided with other facilities like,
quarter, medical treatment, bonus etc. There is nothing on the record or in the evidence of the management to
establish that the post of Steno-Typist is not available in the meanwhile or the same is filled up. There is also no
evidence to infer that the workman was engaged in any other employment after termination of her service. No
pleading and evidence has been advanced by the management that the workman was not sincere to her job or
she was not discharging her duties to the utmost satisfaction of her authorities. Having regard to the above facts
and circumstances, it is a fit case wherein the workman should be reinstated. But she is not entitled to any back
wages as she did not render any service for the period of her termination. So far the prayer of regularization of
service is concerned, it may be stated here that the provisions of Section 2-A of sub-section (2) and sub-section
(3) can not be resorted to for raising such dispute directly before the Tribunal. Such dispute of an individual
cannot be entertained under Section 2-A, (2) and (3) of the Act Hence the marit of claim for regularization of
service can not be taken into consideration in this case and the said prayer stands rejected.

13. Therefore, for the reasons discussed above, the termination of service of the workman with effect from
23.08.2017 was neither legal nor justified in the eye of law. In the facts and circumstances of the case, as
discussed in supra, the applicant-workman is entitled to be reinstated in service, but, without any back wages.
Both the managements are directed to reinstate the workman on daily wage basis fixed for skilled workman like
she was engaged prior to her termination on 23.08.2017. The Award is to be implemented within a period of
60(sixty) days from the date of its Gazette Publication failing which, the applicant-workman is entitled to full
wages from the date of Award with interest at a rate of 6.5% ( six and half percent) per annum till the
implementation of the Award. Accordingly, the Award was passed and 1.D.Case was disposed of. The Office is
to take steps for publication of the Award.

B. C. RATH, Presiding Officer

T5 faeell, 24 S, 2020

PIIAT. 11631 faarg AfIFRM, 1947 (1947 BT 14) B GRT 17 S FTHROT § HEI WWBR
A, Brzg R fhr o= @) for, s Siv dreed & yduds & ddg Mal iR SH9d HHGRI
® 4 Jgey § Ffde sfielfie faae 4 $<g WReR AEid IS/ 5 Ao, Pleddba b
gae (HeH ¥. 44 /2015) BT UBIRIG BRAT 8 Sl D4l TBR DI 24.01.2020 I YT M oI |

[¥. Te1-32011 /02 / 2015-3NMEAR (-11]
AT SN, AT AferbRY

New Delhi, the 24th January, 2020
S.0. 116.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 44/2015) of the Cent.Govt.Indus. Tribunal-cum-Labour
Court, Kolkata as shown in the Annexure, in the industrial dispute between the management of M/s. Five Star
Shipping Agency (P) Ltd., Haldia Dock Complex, and their workmen, received by the Central Government on

24.01.2020.
[No. L-32011/02/2015-IR(B-1I)]

SEEMA BANSAL, Section Officer
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ANNEXURE
CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL AT KOLKATA

Reference No. 44 of 2015

Parties: Employers in relation to the management of Haldia Dock
AND
Their workmen

Present: Justice Ravindra Nath Mishra, Presiding Officer

Appearance:

On behalf of the Management : None

On behalf of the Workmen : None

State: West Bengal. Industry: Port & Dock

Dated: 14™ January, 2020
AWARD

By Order No.L-32011/02/2015-IR(B-II) dated 15/21.07.2015 the Government of India, Ministry of
Labour in exercise of its powers under Section 10(1)(d) and (2A) of the industrial Disputes Act, 1947 referred
the following dispute to this Tribunal for adjudication:

“Whether the action of the management of M/s. Five Star Shipping Agency (P) Ltd., contractor of
Haldia Dock Complex in denying the 23-points charter of demands raised by the Union is legal and/or
Justified? If not, what relief the workmen are entitled to?”

2. When the case was taken up today for hearing, none appeared on behalf of the parties concerned. It
appears from the record that after the reference, notices were issued to the parties and in response to which the
union and Haldia Dock Complex appeared, but none ever appeared on for M/s. Five Star Shipping Agency (P)
Ltd. Inspite of opportunities neither the union filed its statement of claim, nor the Haldia Dock Complex filed its
written statement. Haldia Dock Complex, however on 27.04.2016 from relieve it from the present proceeding.
None is appearing for the union since 27.04.2016, i.e. eight consecutive dates to pursue its case.

3. On consideration of the facts and circumstances of the case, it appears that the union has no grievance
at present in respect of 23 points charter of demands as mentioned in the order of reference. Therefore, there
exists no dispute for adjudication.

4. Therefore, the reference is disposed of accordingly.

Justice RAVINDRA NATH MISHRA, Presiding Officer
Dated, Kolkata,
The 14™ January, 2020

5 feell, 24 S, 2020

PIIAL. 117.—3MMTS a1 ARFRA, 1947 (1947 BT 14) BT GRT 17 S FIART § BRI IRBR
d% 3% SfEAT & Ududd & dag Al AR S9d BHSRI & 4 gy ¥ Ffqe sienfiie fdare 4
P WRER AN BT / 579 < arerg 5. 1, &9dTe & udre (e . 13 /2019) BT USRI Bt

g Sl DI WRBR Pl 24.01.2020 HI UTE 83T T |

[¥. Td-12012 /03 / 2019-3MS3MR (1-11)]
AT S, JITANT ATTHRY
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New Delhi, the 24th January, 2020

S.0. 117.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 13/2019) of the Cent.Govt.Indus. Tribunal-cum-Labour
Court No. 1, Dhanbad as shown in the Annexure, in the industrial dispute between the management of Bank of
India, and their workmen, received by the Central Government on 24.01.2020.

[No. L-12012/03/2019-IR(B-I1)]
SEEMA BANSAL, Section Officer
ANNEXURE
BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL NO. 1, DHANBAD
In the matter of reference U/S 10 (1) (d) (2A) of I.D.Act. 1947
Reference: No. 13/2019

Employer in relation to the management of Bank of India, Gumla
AND
Their workman

Present: Shri Dinesh Kumar Singh, Presiding Officer
Appearances:
For the Employers : Sri D.K. Verma. Adv.
For the workman. : None
State : Jharkhand. Industry:- Banking

Dated 26.12.2019

AWARD

By Order No.L-12012/03/2019-IR (B-II) dated 11/02/2019 the Central Government in the Ministry of
Labour has, in exercise of the powers conferred by clause (d) of sub-section (1) and sub —section (2A) of
Section 10 of the Industrial Disputes Act, 1947, referred the following disputes for adjudication to this Tribunal:

SCHEDULE

“Whether the claim of Sh. Narendra Kumar Prasad, Staff Cashier, Kotam Branch, Gumla Distt
that the order of penalty dated 14.07.2012 “Removal from Service” passed by the management of
Zonal Manager, Bank of India, Ranchi is disappropriate, illegal and arbitrary? If yes, what relief
he is entitled to?”’

2. After receipt of the reference, both parties were noticed but the workman didn’t appear before the Tribunal.
The notices issued against union is returned with endorsement that the addressee had left the address. However,
the management has appeared in this case. Case is pending since 05/03/2019 and workman is not appearing
before Tribunal. so, it is felt that workman has lost his interest in this matter. Hence No Dispute Award is
passed. Communicate.

D. K. SINGH, Presiding Officer

T$ faeel, 24 Sa9, 2020

PIIAT. 118.—3iNRTE faare AfIFRA, 1947 (1947 BT 14) B GRT 17 B JATERV H Bl ADR
PR HeUs THI0T 6 Jdgdd & Aag RS R S9b PHGRI & dr9 ogdy H fFfdse oy
fdare # =g WReR AR ARNFR TR & Udle (Fed F=T 13 /2012) B YR BT ©, S
DI TRBR Bl 24.01.2020 DI UTKT AT o |

[¥. TA-12012 /05 / 2012-3MER (1-1)]
4. va. fdwe, 3R |fg
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New Delhi, the 24th January, 2020

S.0. 118.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 13/2012) of the Cent.Govt.Indus. Tribunal-cum-Labour
Court Bangalore as shown in the Annexure, in the industrial dispute between the management of Cauvery
Kalpatharu Grameena Bank and their workmen, received by the Central Government on 24.01.2020.

[No. L-12012/05/2012-IR(B-1)]
B. S. BISHT, Under Secy.
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
BANGALORE

DATED : 03"° JANUARY 2020
PRESENT : JUSTICE SMT. RATNAKALA, Presiding Officer

CR 13/2012

I Party II Party
Sh. H.S. Nagaraju, The Chairman,
# 6461, 2™ Phase Vijayanagar, Cauvery Kalpatharu Grameena Bank,
4™ Stage, Vijayanagar Post, CA-20, Vijayanagar,
MYSORE-570017. MYSORE.
Appearance :
Advocate for II Party Mr. N. Srinivasa Rao

AWARD

The Central Government vide Order No. L-12012/05/2012-IR(B-I) dated 23.03.2012 in exercise of the
powers conferred by Clause (d) of Sub-Section (1) and Sub-Section2(A) of Section 10 of Industrial Dispute Act,
1947 (for brevity ‘the Act’ hereafter) referred the following Industrial Dispute for adjudication.

“Whether the action of the management of Cauvery Kalpatharu Grameena Bank, Mysore,
Karnataka in imposing the punishment of removal from the services w.e.f. 05.04.2007 upon Sh.
H.S. Nagaraju is legal and justified? To what relief the workman is entitled?”

1. The dispute is raised by the Ex-employee of the 2™ Party who is removed from service w.e.f
05.04.2007 as a measure of Disciplinary Action consequent upon certain charge came to be proved against him
in a Domestic Enquiry. The workman in his claim petition challenged the punishment order on various ground
like the charge sheet was vague, the charges were not proved, the documents produced by them are concocted,
Sh. Puttegowda the author of Ex P-28 was not examined during the enquiry etc. He alleges that the enquiry
was “VOID ABNITIO”.

2. The 2™ Party in their counter statement justify their action. It is contended that, the Disciplinary
Authority has drawn a speaking order by concurring with the Enquiry finding and also considering the entire
record. Before imposing the punishment, he was given personal hearing. The submission made by him during
the personal hearing was also considered; the Enquiry Officer recorded that, he is guilty of all the charges
alleged in the charge sheet; he is imposed with the punishment of removal from service which shall not be
disqualification for future employment. The Appeal preferred by him is also rejected.

3. On the rival pleading of the parties touching the validity of the Domestic Enquiry conducted against the
1™ Party, Preliminary Issue was raised, tried and adjudicated upholding validity of Domestic Enquiry as fair and
proper.

4. The allegation against the workman as per the charge sheet dated 12.08.2003 was, firstly, a Customer
Sh. Puttegowda called on the Branch at 12.45 pm on 12.04.2003 to remit cash of Rs. 2,450/- to the credit of his
Savings Bank A/c No. 763, the Branch Manager at that time was away from the Branch on official work. The
1** Party workman prepared credit voucher without mentioning the date and branded it as ‘late receipt’; obtained
the signature of the depositor and affixed cash received seal with signature and issued counter foil to the
depositor without waiting for the arrival of the Branch Manager to deposit the amount at Branch safe; he failed
to account in the books of accounts of the Bank. He made entry in the pass book of the depositor mentioning
the date as ‘25° without mentioning the month and the year; he also made an entry in the ledger sheet of SB A/c
of the customer without mentioning the date, month and raised the balance from Rs. 8,941/- to Rs. 11,291/-;
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initialled against the balance by forging Branch Manager’s initial. He visited the Alathur Branch on 15.04.2003
but did not hand over the key charge to the Branch Manager also failed to handover Rs. 2,450/- remitted by Sh.
Puttegowda. The depositor called upon the branch on 12.05.2003 to withdraw the amount from his SB A/c, the
CSE was on leave from 12.05.2003 to 15.05.2003. When the matter was brought to the notice of the Branch
Manager, he confessed the guilt and visited the Branch on 13.05.2003 and remitted the amount of Rs. 2,450/-
misappropriated by him.

Secondly, on 15.04.2003 a customer Sh. Madegowda visited the branch at 10.00 am to remit cash of
Rs. 14,800/- to his SB A/c No. 1201, the CSE was about to proceed on leave on that day; but he accepted the
cash amount but did not hand over the same to the Branch Manager on his arrival to account the same in the
books of accounts of the Branch; he made an entry in his savings bank ledger sheet Rs. 14,800/- in the credit
column by putting the month as ‘May’ and the date as ‘14’ and raised the balance Rs. 510/- to Rs. 15,310/-;
made an initial against the said balance by forging the Branch Manger’s initials; he issued the pass book to the
customer by making the entry in respect of Rs. 14,800/- the matter came to light on 30.04.2003; when brought to
his notice the CSE remitted Rs. 14,800/- on 22.05.2003 by taking the signature of Sh. Madegowda on pay-in-
slip besides giving undertaking about non-accounting of the said amount on 15.04.2003. Owing to his fraudulent
act, the depositor was allowed to withdraw Rs. 6,000/- on 15.05.2003 through withdrawal slip. Thus, there was
an overdraft to the extent of Rs. 5,490/- which continued till 22.05.2003.

Thirdly, on 11.04.2003 he received Rs. 10,435/- from Smt. Gayathri, representative of Himavad
Gopalaswamy Mabhila Sangha, towards the instalments to the SB A/c of the Sangha and issued counterfoil with
his signature but did not account the amount in the books of accounts of the Branch viz Receipts Scrolls; he
entered the said amount in the pass book and Savings Bank ledger sheet by overwriting as ‘15’ and raised the
balance from Rs. 5814/- to Rs. 16249/-. He authenticated the balance by forging the initial of the Branch
Manager, the discrepancies was noticed on 20.05.2003 while tallying the Saving Bank ledger balance for the
month of April 2003. When the clarification was sought from him, he accepted non accounting of the said
amount and credited Rs. 10435/- to the SB A/c 2120 on 22.05.2003 by obtaining signature of Smt. Gayathri; he
also made alteration to the entries already made in the pass book by striking out the credit entries and re-entered
the same in the debit column. Smt. Gayathri and Smt. Ratnamma have represented in their letter dated
29.05.2003 that, the CSE approached Smt. Gayathri on 20.05.2003 at 6.00 pm at her residence, sought pardon
and obtained the signature of Smt. Gayathri on new Savings Bank Credit Challan and collected the pass book of
Mabhila Sangha, counter foil challan book and tore off the original counter foil dated 11.04.2003 issued for
accepting Rs. 10,245/- from the counter foil challan book, he returned the pass book along with Credit challan of
Rs. 10,435/- dated 22.05.2003. Those 2 ladies demanded interest for Rs. 10,435/- for the period 11.04.2003 to
22.05.2003. Owing to his fraudulent act, the account was allowed to be operated; Rs. 50,200/- was withdrawn
from the Saving Bank Account on 20.05.2003 resulting into the said saving bank account overdraft to the extent
of Rs. 5975/-.

The above charges if established, amounts to violation of Regulations No. 17 and 19 of Cauvery
Grameena Bank (Officer and Employees) Service Regulation, 2000.

5. The 1% Party participated in the enquiry with his Defence Representative; two witnesses were
examined by the prosecution. The first witness was the then Branch Manager and the second witness was Smt.
Gayathri representative of Himavad Gopalaswamy Mabhila Sangha / Self-help group. Both witnesses were cross
examined. Through PW-1 the documents in support of all the three charges were exhibited.

PW-1 during his evidence had identified the representation given by Smt. Gayathri and Smt.
Rathnamma marked as Ex P-34. The representation was identified by PW-2 Smt. Gayathri herself; the narration
at Ex P-34 fully corroborates the third charge; the letter given by the CSO confessing that, he might have
received the cash probably at 12.04.2003 at 12.30 pm when the Branch Manager was not in the Branch was also
produced as Ex P-27, the cross examination of PW-2 could not successfully shatter the veracity of her
examination in chief evidence. Ex P-9 / the receipt scroll of 12.04.2003 reflected that after receiving the cash
from PW-2 on 11.04.2003 no entry was made in the receipt scroll or on the subsequent days i.e. upto
21.05.2003, a scratched entry for Rs. 10,435/ was made in the credit column of Ex P-29 (Passbook) mentioning
the date as April 11 and raising the balance from Rs. 5,814/- to Rs. 16,249/- on the same date Rs. 10495/ is
entered in the debit column of Ex P-29; at Ex P-28 / ledger sheet Rs. 10,435/- was taken in the credit column
and the balance is raised, the date of entry is overwritten as ‘April 15” with the signature of the Manager in the
initial column, said initial was disowned by PW-1, he also had stated that the ledger is not available to anybody
except the cashier.

Above all, tangible evidence was sufficient to the Enquiry Officer to record the finding of guilt in
respect of third charge. Relying on the documentary evidence and oral evidence of PW-1 without much
discussion the Enquiry Officer has recorded the finding of guilt in respect of charge No. 1 and 2 also. The
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Disciplinary Authority issued a detailed show cause notice re-appreciating the evidence recorded during the
enquiry, proposing the punishment of removal from service.

By way of his reply the workman sought to exonerate him from the charges keeping in view that, he
has been kept under suspension for the last 3 and half years, thus already been punished; he is left with 3 and
half years of service. The Disciplinary Authority confirmed the proposed punishment order as proposed in the
show cause notice; for each charge he is imposed punishment of removal from service which shall not be
disqualification for his future employment. The Appellate Authority considered the grounds urged by the
workman in his appeal memo but on a perusal of the evidence available on record proceeded to confirm the
penalty.

6. It appears that, the 1% Party is no more but there is no official confirmation about him though he was
represented by a counsel. No more submission is made on his behalf after the Preliminary Issue was
adjudicated. The charges proved against the workman, demonstrate that he intentionally indulging in temporary
misappropriation of customer’s money, forged the signature of the Manager, tampered the Bank records and
caused loss to the Bank since the customers were allowed overdraft facility owing to the fraudulent entries made
by him. Being the employee of the financial institution utmost honesty and integrity is expected of him. The
Disciplinary Authority has lost confidence with him and has rightly removed him from service and the
punishment is neither excess nor harsh. There is no merit in his claim.
AWARD

The reference is rejected.
(Dictated to o/s Steno, transcribed by her, corrected and signed by me on 03™ January, 2020)
Justice Smt. RATNAKALA, Presiding Officer

73 faoell, 24 S, 2020

PIIAT. 1193 fJare AfFTH, 1947 (1947 BT 14) BT GRT 17 & ARV H D=1d IRBR
IRA e % & ydudd & dag e ok 396 HHeRl & 99 orgdy # fafde ofeifie faae 3
B ARBR AENAS ATH, Ya-war & yaIe (AaH AT 54 /2014) P YBIRG HAT 8, Sl deaid
AHR BT 24.01.2020 UT F3T o |

[¥. TA-12012 /48 / 2014-3MEAR (1-1)]
q1. v, fawe, qmeR wfua
New Delhi, the 24th January, 2020

S.0. 119.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 54/2014) of the Cent.Govt.Indus.Tribunal-cum-Labour
Court Bhubaneswar as shown in the Annexure, in the industrial dispute between the management of State
Bank of India and their workmen, received by the Central Government on 24.01.2020.

[No. L-12012/48/2014-IR(B-1)]
B. S. BISHT, Under Secy.
ANNEXURE
IN THE CENTRAL GOVT.INDUSTRIAL TRIBUNAL, BHUBANESWAR
Tr. Industrial Dispute Case No. 54 of 2014
Dated of passing of the award 01 .07.2019

Present:-

Shri B. C. Rath, LL.B., Presiding Officer,
Central Government Industrial Tribunal, Bhubaneswar

Between:-

The Chief Manager,

State Bank of India,

Rayagada Main Branch,

Rayagada(Orissa). ...First Party- Management
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-Versus-

Shri Abrahm Singh,

Opp. KNK Rice Mill,

Jagannath Temple Street,Main Road,

Rayagada,(Orissa)-765001. ...2™ Party Workman/Union

Appearances:-
For the First Party Management : Sri A. K. Prusty
For the 2™ Party Workman : Self
AWARD

The Government of India, Ministry of Labour and Employment have referred an Industrial Dispute
between the above named parties for its adjudication vide its order No,L-12012/48/2014-IR(B-I) under Clause
(d) of sub-section(1) and sub-section(2-A) of Section 10 of the Industrial Disputes Act,1947(14 of 1947) and
the Schedule of the reference is as follows:-

“Whether the employee (temporary) and Part time engaged by the Bank from the period 1997 to July,
2010 is eligible for benefit under Section 25-F of .D. Act with interest or not ? If yeas,

1)  Who will pay the workman the contractor or the SBI, Rayagada (PE)? The contractor was
discontinued since July,20107”

2. Sworn of unnecessary details the case of the 2™ Party Workman is that he was engaged as a Watch
Man and posted in the Main Branch, Raygada State Bank of India with effect from 23.2.1997. According to
him his monthly remuneration was fixed at Rs.1200/- per month at the time of his appointment and his
employment was effected through out sourcing agency Jagat Janani Security Services, Jaypur. The contract of
out sourcing between the 1% Party Management and the out sourcing security agency was rescinded on 31%
October,2007. But, the 1% Party Management allowed him to continue in the service of Watch Man. On
23.7.2010 he was suddenly retrenched from service by the Chief Manager of the 1. Party Management without
compliance of the requirement of Sec.25(f) of the Act. At the time of his alleged retrenchment he was paid a
monthly wage of Rs.1500/- . Hence, it has been prayed by the 2™ Party to declare his retrenchment as illegal
and unjustified and he shall be reinstated with back wages. It is also alleged in the claim statement  that
though he was in the category of Semi  skilled labourer minimum wages fixed for such semi skilled
labourer was not paid to him. Though, he continued in the service of Watch Man for 13 years he was not
extended with the benefit of Employees Provident Fund Contribution. Hence, the 2™ Party has also claimed
arrear wages as per the provisions of Minimum wages fixed by the Central Government and benefit of
Provident Fund Contribution.

3. In its Written Statement the 1% Party Management has refuted the allegation and contested the claim
contending that the disputant Workman was not appointed by it and there was no employer and employee
relationship between it and the disputant. The reference is not maintainable in view of non-joinder of the out
sourcing agency. According to the Management a security guard was allotted duty in front of the main
branch, Raygada through out sourcing agency M/s. Creative Security Agency, Jaypur which is renamed later
as Jagat Janani Security Service since the branch was located on the road side of the market area of Rayagada.
There is no parking space inside the Bank Premises and Cycles, Two Wheelers and other vehicles used by
the customers are being parked on the road side itself causing traffic problem. On the instruction of the local
police the Management Bank deployed the Guard through the out sourcing agency to regulate the parking of
vehicles as well as keeping watch on suspicious persons, intruders. The Management Bank has three Armed
Guard to guard the Bank Premises and cash remittance. Hence, there was no scope of employing the
disputant as a guard. That apart the Management has its own Recruitment Rules for such appointment of
Armed Guards. As the security agency was given a contract to deploy a guard in front of the Bank on
working days of the Bank an amount of Rs.1200/- per month was given for such contract which was
subsequently enhanced to Rs.1500/-. The Security Agency was deputing the disputant and one Jayant Kumar
Mohanty on rotation basis . As no appointment was given by the Bank, question does not arise for
retrenchment of the Disputant. The 1% Party Management has also denied the engagement of the disputant for
1240 days continuously and uninterruptedly in any period more particularly in the calendar year preceding to
his alleged retrenchment. There being no engagement of the disputant by the 1* Party Management there was
no violation of provisions of Section-25(f) of the Act. Hence, prayer is made for rejection of the claim
statement.

4. On the aforesaid pleadings of the parties the following issues have been settled for just and proper
adjudication of the dispute.
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ISSUES
1) Whether the reference is maintainable?
2) Whether the employee (temporary and part time) engaged by the Bank from the period
1997 to July, 2010 is eligible for benefit under Section 25(f) of the I.D. Act with interest or
not ?
3) If, yes, who will pay the workmen the contractor or the SBI, Rayagada (PE)?
4) If not, to what relief the 2™ Party workman is entitled?
FINDINGS
5. In order to substantiate its case the 2" Party Workman has examined himselfas W.W.1 and relied on

the documents such as copy of the Written Statement of the 1* Party Management submitted before the ALC,
Bhubaneswar, Copy of Experience Certificate dated. 30.6.2001, issued by the Management, copy of experience
certificate dated.12.10.2007 issued by the Management, copy of experience certificate dated.18.11.2008, copy
of experience certificate dated. 5.10.2009 issued by the Management, Xerox copy of Bankers Cheque issued by
the Bank, and copy of the postal acknowledgment which are marked as Ext.1 to Ext.4 respectively. On the other
hand the 1*' Party Management has examined its Chief Manager as M.W.1 to refute the claim of the 2™ Party
disputant.

6. Law is well settled that when a workman who has been retrenched illegally due to non-compliance
of the provisions of Sec.25(f) of the Act, the burden lies on him to prove that he was engaged or employed by
the employer and he worked for him for more than 240 days continuously and uninterruptedly in the calendar
year preceding to his alleged retrenchment. If, the pleading and evidence of the 2™ Party Workman are taken
for scrutinisation it is found that the disputant workman was not issued with any appointment or engagement
letter. No authentic evidence seems to have been led before the Tribunal to show the employer and employee
relationship between the parties. Not a single scarp of paper except copies of four numbers of Banker
Cheques are filed from which it cannot be inferred that wages for such engagement of 240 days
continuously were paid by the 1% Party Management. Copies of Banker Cheques i.e. Ext.3 series only lead to
a conclusion that the Bank had issued the cheques in favour of the disputant. The reason for issuing the
cheques is not coming out from these documents. On the other hand the disputant has pleaded and testified
that he was engaged through a out sourcing agency. Hence, there was no direct employer and employee
relationship between the Management and the Disputant. In the above back drop the evidence of the Chief
Manager supporting the pleading of the Management cannot out rightly be rejected. Further, his evidence is
no way demolished by the 2" Party workman. On the other hand the correspondence Ext.1 filed by the
workman vindicates the stand of the Bank. The copies of the Conduct Certificates do not establish the claim
of the disputant since the workman has not named the person who had issued the certificates. These
certificates are unilateral documents and without examination of authors of those certificates no conclusion can
be drawn that the disputant was employed or appointed by the Management directly and he was engaged for
more than 240 days continuously in a calendar year.

Further, it is elicited from the cross examination of the disputant that he was not called for any
interview for the post. Remuneration was paid to him by the out sourcing agency. He has admitted that the out
sourcing agency was his supervising authority. Till 2007 he was receiving salary from the said agency. He has
no salary account in the Management Bank. Thus his evidence is far from wanting to establish his claim
that he was ever appointed or engaged directly by the Management Bank to perform the guard duty and he
was paid wages by the Management Bank for being employed for more than 240 days continuously and
uninterruptedly in a calendar year preceding to his alleged retrenchment. On the other hand it is crystal clear
from his pleading and evidence that he was deployed by the Security Agency and he was paid by the said
agency for such work.

7. Having regard to the above facts and circumstances as well as the settled principle enunciated by
the Hon’ble Apex Court it can be safely held that the Management Bank cannot be held liable for any
retrenchment of the disputant by the out sourcing agency Jagat Janani Security Service without making
payment of notice pay and rehabilitation compensation. Since the disputant fails to establish that his service
was out sourced by the 1% Party Management continuously for a year or more than that the Management Bank
cannot also be held liable to pay EPF contribution of the disputant. Thus the claim of the disputant being
devoid of merit stands rejected.

Accordingly the reference is answered.

B. C. RATH, Presiding Officer
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T5 feell, 24 S, 2020

PIIAT. 120.—3MNRTH a1 ARFRM, 1947 (1947 BT 14) BT GRT 17 S FAROT § BRI IRBR
$TC BRIC ¥ Yduhd b Adg FANDl AR e BHGRI & drd qgey # e iEifie faare |
D WRBR SIS S0, qavar & Uae (Fe4 W& 69 /2017) B THIT B &, Sl Hwrd
ARBR Pl 24.01.2020 BT TG G AT |

[¥. TeT-41011 /58 / 2016-3MMERMR (&1-1)]
1. 9. fote, orax «fua
New Delhi, the 24th January, 2020

S.0. 120.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 69/2017) of the Cent.Govt.Indus.Tribunal-cum-Labour
Court Bhubaneswar as shown in the Annexure, in the industrial dispute between the management of E.Co.
Railway and their workmen, received by the Central Government on 24.01.2020.

[No. L-41011/58/2016-IR(B-1)]
B. S. BISHT, Under Secy.
ANNEXURE
IN THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL, BHUBANESWAR
Industrial Dispute Case No.69 of 2017
Dated of passing of the award 20.08.2019

Present:

Shri B. C. Rath, LL.B., Presiding Officer,
Central Government Industrial Tribunal,

Bhubaneswar.
Between :
1. The DEN, Civil,

E. Co. Railway, Khurda Road,

Orissa.
2. General Manager,

E. Co. Railway, Jatni, Khurda Road,

Orissa. .1 Party-
Managements

-Versus-

1. The Secretary,

All India Central Council of Trade Unions,
A-13, Nagabhusan Bhavan, Ashok Nagar,
Bhubaneswar, (Orissa).

2. Shri Ananta Pattnaik,

Rly Contractor, At/P.O. Bachhara,

Jatni, District-Khurda, Orissa. ..2". Party
Workman/Union

Appearances:-
For the First Party Management : Sri
For 2" Party workman/Union : Sri S.Mishra
AWARD

The Government of India, Ministry of Labour and Employment have referred an Industrial Dispute
between the above named parties for its adjudication vide its order No,L-41011/58/2016-IR(B-1) in exercise of
its authority conferred under Clause (d) of sub-section(1) and sub-section(2-A) of Section 10 of the Industrial
Disputes Act,1947(14 of 1947) and the Schedule of the reference is as follows:—



[|FT [[—@UE 3(ii)] ARG T SIS : BEA 1, 2020/91 12, 1941 295

1) “Whether the action of the Management of General Manager, E. Co. Railway, Khurda Road,
Orissa and the contractor M/s. BD Sahu working as Labour contractor under East Coast
Railway, Khurda, in terminating the services of Shri Uresh Naik and 11 others (as per
annexure A) House Keeping contract workers, without complying section-25-(F) of Industrial
Disputes Act,1947 is legal and justified ? If not, what relief the workmen are entitled to ?”

2) “Whether the disengagement of services of Shri Uresh Naik and 11 others by the new
contractor M/s. A Pattnaik and offering employment to fresh workmen in place of old and
experienced workmen who were employed around 07 years with the same Principal
Employer i.e. DRM Office, East Coast Railway, Khurda is legal and /or justified? If not,
what relief the workmen are entitled to?”

2. On receipt of the reference notice was issued to the 2™ Party Union who made his appearance and
filed its statement of claim. Thereafter, the Management was noticed to file its written statement. As the
Management failed to appear and file its written statement inspite of notice being found sufficient , it was set
exparte and the case was posted for taking evidence of the 2™ party Union. When the matter was in such stage
the 2" Party Union failed to attend the Court and adduce its evidence inspite being given several
adjournments. The adjudication process cannot be protracted for an indefinite period awaiting appearance of the
parties on their sweet will. As a matter of fact a dispute cannot be settled in absence of the parties more
particularly in absence of pleadings and evidence of the disputant. As the disputant does not evidence any
interest to proceed with the case and there is absolutely no evidence/materials before the Tribunal for
adjudication of the dispute, there is no alternative than to dismiss the reference case without passing any
award since the I.D. Act and its Rules do not mandate that a nil award or a no dispute award is to be given in
case of absence of the disputant in an adjudication process. Rather, it has been well settled that passing of a no
dispute award/nil award is a misconception. It is also pertinent to mention here that until adjudication of the
dispute referred to by the authority concerned, an award cannot be made within the meaning of the award as
defined under section 2-b of the Act. The above position has been settled in a decision of the Calcutta High
Court in the case of B.R. Bermen and Mohatta (India) Pvt. Ltd., -Versus- Seventh Industrial Tribunal, West
Bengal and others short noted in 1977 Lab. .C(NCC)13(CAL). In the above back drops the case registered on
the reference is dismissed without any award and accordingly the reference is disposed of.

A copy of this order be sent to the Government of India Ministry of Labour for taking necessary action
at their end.

B. C. RATH, Presiding Officer

5 feell, 24 S, 2020

PLIAL 121.—3H [Jars ARTRE, 1947 (1947 HT 14) B GRT 17 & JATEROT H D ARBR
ARG e 4% Jydudd & ddg FAedl AR S96 BRI & drd ey § Hfdse ofiefiie fdarg
Do WRBR SRS DT, qaear & Ude (Fe4 W&AT 41 /2014) B GBI HA &, S Dl
AIBR DI 24.01.2020 BT YT FITT o |

[¥. Ta-12025 /01 / 2020-3MERMR (&1-1]
. . fawe, ereR wfea

New Delhi, the 24th January, 2020

S.0. 121.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 41/2014) of the Cent.Govt.Indus.Tribunal-cum-Labour
Court Bhubaneswar as shown in the Annexure, in the industrial dispute between the management of State Bank
of India and their workmen, received by the Central Government on 24.01.2020.

[No. L-12025/01/2020-IR(B-1)]
B. S. BISHT, Under Secy.
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ANNEXURE
THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL : BHUBANESWAR

Present: Sri B.C. Rath,LL.B., Presiding Officer,
Central Government Industrial Tribunal, Bhubaneswar

LD. Case No. 41 of 2014
Date of passing of award. 30.10.2019

1) The Managing Director,
State Bank of India, State Bank Bhawan,
gth Floor, Madame Cama Marg, Mumbai-400 021.

2) The Branch Manager,
SME Branch, State Bank of India, Ground Floor,
Sambalpur-768 001 ...1¥ Party
Managements
-Versus-
Shri Kundan Luha, aged 35 years,
S/0. Sri Muna Luha, At-Pension Para,
P.O./District-Smbalpur-768 001. ...2" Party Workman
Appearance:-
For the Management : Sri S. K. Khata
For the Workman : Self
AWARD

This award is directed against an applicant U/s.2-A(2) of the I.D.Act,1947 (herein after referred to as
“the Act”) preferred by the above named applicant workman wherein and whereby an Industrial Dispute has
been raised as to his alleged retrenchment/termination from service by the 1* Party Management Bank.

2. The case of the 2" Party Workman as revealed from his Statement of Claim is that he was working as
a Sweeper in the office of the Management No.2 from 11.7.1997 to 30.10.2010 continuously and
uninterruptedly. At the time of initial employment he was paid monthly wages through vouchers showing
under contingent expenses. Thereafter, his engagement was on daily wage basis which was 1/3™ of admissible
salary of an employee of the Management Bank in similar category. He was also paid bonus annually like other
workmen of the Bank. His engagement was more than 240 days in a calendar year in between 11.7.1997 to
30.10.2010. When he was continuing as a Sweeper on daily wage basis he made a representation on 11.8.2006
for regularization of his service in the cadre of “ General Attendant” keeping in view a circular of the Bank vide
0.RBO/SAM/PER & HDD/Misc. No.208 dated.3.3.2006. No action was taken on such representation.
Suddenly, on 30.10.2010 he was disengaged from his employment by the Chief Manager, SBI, CB, Sambalpur
and he was paid Rs.19921/- as compensation, cheque of Rs.2957/- towards notice pay .It is the claim of the
workman that temporary messengers engaged subsequent to his employment as Sweepers were regularized in
service whereas he being engaged for about 13 years was disengaged without any reason. The Management
Bank having more than 300 employees in the Head Quarter of Sambalpur did not comply the requirement of
Section 25(n) when he was disengaged from service. The compensation paid to him in shape of Cheque was
not also adequate and less than the amount to which he was entitled to . Thus, his retrenchment being in
violation of the provisions of Section 25(g), 25(n) was illegal and unjustified and not sustainable in the eye of
law . Hence, prayer has been made for his reinstatement with back wages and all service benefits. It is also the
prayer to direct the Management to regularize his service.

3. On being noticed the Management Bank has contested the claim refuting the allegation raised by the
applicant workman. It is the stand of the Bank that the applicant was never given any appointment in the
Bank either temporarily or regularly. Since any appointment in the Bank is to be made in accordance to
Recruitment Rules. The disputant was given a contract job of cleaning and sweeping the premises of the
Management Bank at Sambalpur on temporary basis . He used to devote about one to one and half hours to
sweep and to clean the Bank Premises and accordingly he was paid 1/3™. of the minimum wages of an
unskilled labourer prevalent during his engagement. According to the Management when the service of the
workman was no more required he was informed on 30.10.2010 about his disengagement. He was also paid
notice pay and rehabilitation compensation as per the provisions of Sec.25(f) of the Act as the engagement of
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the applicant was temporary and casual in nature and for a specific work and no no right was vested on the
applicant to continue in service. His engagement was for a specific work of cleaning premises and it was not
an employment or appointment .and the provisions of .D. Act is not applicable to the disputant workman
when he was informed about his disengagement. It is the further stand of the Management that the
engagement of the applicant being for specific purpose for temporary period on a specific rate of wage
and it was intermittent and on need basis, there was no scope for the workman to raise any dispute under the
provisions of L.D. Act. Since his engagement was temporary he was paid notice pay and rehabilitation
compensation on precautionary basis to comply the requirement of Sec.25(f) of the Act before he was
disengaged from his contract work of sweeping and cleaning . According to the Management the applicant
cannot claim for his continuation in the job or his reinstatement keeping in view the principles settled by the
Hon’ble Apex Court in the case of Secretary State of Karnatak and others —Vrs- Uma Debi and others AIR
2006 S.C. 1806 wherein it has been observed that when person gets engagement on contractual basis and the
engagement is not based on a proper selection as required by any Recruitment Rules or procedure and he is
aware of the consequence of the appointment being temporary, casual or contractual in nature, he cannot
invoke the theory of legitimate expectation for being confirmed in the post when appointment to the post can
be made only by following a proper procedure for selection. Thus, it is the stand of the Management Bank
that the applicant workman being a part time worker for a specific contractual job and paid specific amount
on day to day basis for doing that specific work can not claim for his reinstatement under the I.D. Act and
his application/statement of claim being devoid of merit should be rejected out rightly.

4. On the aforesaid pleadings of the parties the following issues have been settled for adjudication of the
dispute.
ISSUES
1) Whether the present case is maintainable in law?
2) Whether the disengagement of the workman from service vide order No.46 dated.30.10.2010
of the Management No.2 is legal and justified ?

3) If, not, to what relief the workman is entitled?

5. In support of his claim the workman has examined himself as W.W.1 and relied upon certain

documents like Xerox copy of the order No.46 dated. 30.10.2010 passed by the Management No.2, Xerox copy
of representation dated. 11.8.2006 of the workman, Xerox copy of the letter dated. 3.3.2006 issued by the
Management, Xerox copy of the letter dated. 5.1.2006 issued by the Management No. 2, Advocate Notice
dated. 10.7.2012, Copy of Petition dated. 3.8.2012 filed by the workman before the R.L.C.(C) , Copy of the
letter of RLC(C), Rourkela dated. 7.8.2012, copy of compliance letter of the workman dated. 13.8.2012 to the
R.L.C.(C), Copy of Letter dated. 10.9.2012 of R.L.C.(C), Rourkela and Xerox copy of letter of RLC(C),
Rourkela to the Secretary, Govt. of India, Ministry of Labour which are marked as Ext.1 to Ext.10 respectively.
To refute the claim the Management has also examined its Chief Manager, SME Branch as M.W.1 to refute the
claim

FINDINGS

6. For the sake of convenience all the issues are taken into consideration as they are linked to each
other. As it appears from the pleadings and evidence of the parties that there is no serious dispute to the fact
that the disputant workman was engaged from 11.7.1997 to 30.10.2010 in the office of the Management No. 2
Bank to work as a Sweeper. It is the stand and evidence of the Management that the workman was working 2
to 3 hours in a day for the job of Sweeping for which he was being paid in commensuration with the job done
by him. Though a stand has been taken that the workman was employed intermittently and at the time of
need, it is not seriously disputed by the Management that in between 1997 to 2010 he was ever engaged for
less than 240 days in a calendar year. It is also emerging from the evidence and pleadings of the parties that
he was paid directly by the Bank either from the contingent head or in other head. He was stated to have been
paid bonus. His work appears to have been under the control and supervision of the Management No. 2.There is
no document on the part of the Management to show that it was agreed by the workman that he would avail a
specific amount in a month for doing a specific work of sweeping or cleaning premises and there was no
employer and employee relationship between the parties. In the above back drops the applicant can be covered
by the term “Workman” of the Management Bank as defined under the I.D. Act since a daily wager or a part
time worker can be counted as a workman. Admittedly, on 30.10.2010 the applicant workman was issued
with a letter of discontinuance of engagement under Ext.1. His such disengagement leads an inference that he
was a temporary employee of the Management Bank and to a dispute raised by the workman. For all the
aforesaid reasons it can be safely said that the applicant being a workman of the Management Bank No. 2
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has a right to approach directly to this Tribunal U/s.2-A(2) of the Act in the event of his disengagement and
the conciliation before the labour machinery having been failed. Therefore, the case is maintainable and
accordingly the 1% issue is answered in favour of the workman.

7. Issue No. 2:- Coming to the question whether the discontinuation/ disengagement of the applicant
under Ext.1 is illegal and unjustified, it may be stated that it is emerging from the evidence of the parties that
no process of recruitment was held while the applicant was engaged as a part time Sweeper. But, there is
nothing on the record to hold that he was not qualified to be eligible to work as a Sweeper as prescribed in
the Recruitment Process or Rule It can not be also over sighted that he was continuing to work as a Sweeper
for about 13 years. Further, his claim for converting him to a full time employee was taken into consideration
keeping in view the Management Bank’s Circular dated.3.3.2006 under Ext.3. The above facts find support
from Ext.4 wherein and whereby his claim was recommended to the higher authority and this piece of
document is not seriously challenged by the Management. There is also no specific denial by the Management
Bank that any junior in similar footing was not given full time appointment keeping in view the circular under
Ext.4. It is also emerging from the evidence of the parties that the Management Bank has more than 300
employees itself in Sambalpur Head Quarter. No evidence is coming forth from the Management Bank that
requirement of Section.25(n) was complied before discontinuing the applicant workman. Be that as it may,
mere compliance of notice pay and rehabilitation compensation cannot exonerate the Management Bank
from the liability cast upon him by the provisions of 1.D. Act. Therefore, retrenchment/disengagement of the
applicant workman vide Ext.1 is undoubtedly illegal and unjustified and in violation of the requirement of the
L.D. Act more particularly the provisions of Section 25(g) and 25(n) of the Act.

8. Issue No. 3:- Now coming to the question what relief to which the applicant workman is entitled, it is
not disputed that the workman worked for more than 10 years in the Management Bank before his
disengagement and the Management No.1 being fully satisfied with his performance had recommended his
case for his full time engagement and there being no specific pleading and evidence on the part of the
Management Bank that no junior to the applicant was absorbed or given full time appointment. Hence, it
can be stated here that it is a fit case where reinstatement with full back wages is the appropriate relief to
which the workman is entitled.

Hence, the Management is directed to reinstate the workman with full back wages within three months
from the date of receipt of notification failing which he is entitled to bank rate of interest on fixed deposit from
the date of the award.

Send a copy of the award along with original to the Ministry for its notification and necessary action at
their end.

B. C. RATH, Presiding Officer

5 feell, 24 S, 2020

PLIAL 122.—3ME [qare AR, 1947 (1947 BT 14) B GRT 17 & JATEROT H Dl ARBR
Mg T3NS Al oE I fo1. yauda @ dag sl 3R 99 $HeRI & dr9 ey § [Hfds sfienfiie
faare # =g R eflie IfaHRe, SR & g (Fe9 6T 34 ,/2005) B UHIRIG Sl 8, Sif
DI TRBR Bl 24.01.2020 DI UTKT AT 2T |

[¥. Ta-12012 /283 / 2004-3MME3TR (d1-1)]
4. va. fdwe, 3R |fg

New Delhi, the 24th January, 2020

S.0. 122.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 34/2005) of the Cent.Govt.Indus.Tribunal-cum-Labour
Court Jaipur as shown in the Annexure, in the industrial dispute between the management of ICICI Bank Ltd.
and their workmen, received by the Central Government on 24.01.2020.

[No. L-12012/283/2004-IR(B-1)]
B. S. BISHT, Under Secy.
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IS
T WHR Aefie AT va 59 ey, FIqR HLSaE ) ST 4. 34 /2005
ORI Sifeprl - eTHE A
IH . L-12012/283/2004—IR(B-1) feTd 21/03/2005

AT AT HATIT G 31 R ATl GATEd
fRaredl — geRy A e,
JTeTTe 4, fremRsT, fcreTe |

CEIL
ST Uaw=Ih,
(qaadt g 9 3ift o fafics)
I — MMM A LE. & for,
TR ar7g, fceTs |

gt BT IR A BIg A8l
ureff BT AR W &7 3MTld HAsgRAT —uffer

: fafvR :
fHiep : 03—12—2019

1. ST HATR IRA R, 73 el gRT faAid 21.03.2005 &1 3ienfie faarg afafm 1947 ([
T ATH AT FHET ST & IRT 10 SYERT (1) (@) T (2) @) & 3reid Uead fdadadl & 9T |
Frifha faare 39 ARl B =FHvRA gg UiNd fHar T |

“Whether the contention of the workman Shri Gopal Lal Kumawat that he has worked continuously for
more than 240 days in consecutive 12 months during the period from 10/11/96 to 12/2/2003 is correct?
If yes, whether the action of the Branch Manager. The Bank of Rajasthan Ltd., Nimbahera Br. Distt.
Chittorgarh (Raj.) in terminating the services of the workman w.e.f., 12/2/2003 is legal and justified? If
not, to what relief the workman is entitled to and from which date?”

WWW@?WW@MW%MO%@W&@WWWW
fbeT T 9l wiofT T P fT AT R 9 of a1 T Ao YA PN | qeIeErd faHie 13.6.2005
B ureff @ SR ¥ I FT Afmu uRga fhar | ueff & e & Wl den 9 yer 2| ueil sifte
B! fquell ot gRT fa=id 10.11.96 | TWRRA U8 W QS Aolqy] & AR R HH W @1 737 | g1eff
% @ IR ATH—TBIS, UM ¥R, ST Bl deM IR SWa &x" &1 dr fquell e § feAie
12.2.2003 T HRaT <& | Uil &I SIS §RT 1500 WYY Ul A8 HOIgRl &I I Fba AT SIrT off |
I I U AT 9 3T SR gbel d Qa1 SIrar o1 | I8 a4 & Ffa $9art & 99 )
IOTT ST AT AT IW FRIER PRATPR Uil Bl I dR fear Sran or | &6 10.11.96 9 f&A1®
12.2.2003 T A S[d [da=0T GRADT S fauell gRT T el off, [Juell I Harr S awasd & |
faTi 12.2.2003 @1 a1 BIE BRU A ARgS ey ¥ Uefl B Hared wx e war| weff @
HATAAINT | Yd Bls AlfcH, ACH Ia- Td Jaraol el (&A1 A7 3R &RT 25 (Y) SfARE & yragmi
HT Jocte fmar war| weff 7 59 @l ¥ ude a¥ H 240 R & e @ fhAr 21 weft @1 Yargead
BRI FAY DIs INSAT Al el 9915 T8 3R 3G AfFAdl I e | foram mar| 39 yaR Afafrm
B GRT 25 (TA) T A 77 T 78 BT Soctgd I A1 77| 31 918 WdR HR FRSS gRT QA1H
12.2.2003 BT &1 T3 wreft @ Famgfad oy T axd gy wryul uRert afzd dar &) freaxar gHfea
FRA Y g e | e @ e e ofrd |

3. e 8.8.05 I fauel &1 ik I URSwR # 18 & TN BT RABR P gU I8 Pel AT

SFI UEl & Heg FRITe Ud BHGR & AR qel o | fauell grr urei @1 7 a1 fFgfad <1 g eii
Jargad fear war | wrefi 7 fquell do 4 w1 dr 781 fhar &R fAuell 7 9a9 & wu & wrefl @1 A
HT A el fBar| fueh g™ PIRR afde & "rgw 9 S forardl ol o | wva 2 6 uneft eI
R W FR & Bl | D &HY HEGE (B=id) G FHSi] BRIAE b QR ghSl H YA
far S @1 @iz deg aftia @l fear or| fds < 4 ae # AR #R gs aw Srer | uefi o
IR U ¥ d6 e @I IR W) IF@T Blewfaa e @ ERf| el 7 sffem @ feed

N

%»ig?
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IaET_ BT Soaied Aal fbar| ueff 7 fesdl ¥ doiver ad # 240 o7 & a1fda &l =81 fHar| 7 & o=
faaal o fauell =1 war # forar| ora: wreff 5 sy & UM &7 SfereRT T8l 2 |

4, faTiar 26.8.2005 T Y4 WIS AGRT gRT frifhd farers faxfaa & T —

1. Whether the workman was engaged on 10.11.1996 as a 4th class by the non-applicant Bank, who
continuously worked upto 12.2.2003 and whose service was terminated on 12.2.2003 in violation of
Section 25-F of the Act?

2. Whether the non applicant bank has recruited the fresh hands after the termination of the workman
in contravention of Section 25-H of the Act?

3. Relief, If any.

5. ureff ¥ 31U Wiew H W MUt el FAaa (@refl) @ wdifea frar g uew Seg—1 9 Se—20
Tb Tor@l dI FaRid |

6. fauelt &1 ¥ aifw oreE forfiee @1 fao ga9M & sEdisnsdens o fafics & 8 o &
IRUTHERT 9 3IAPR0T gRT fAId 28.6.2011 Pl AR TR PR Y ORAM db & WIH W
rsdesHIenE 6 @ fausl & wu ¥ waiford fear war genr wfad are wie fedie 23.11.2011 @Y
greft =1 U A |

7. fquel =1 o ey ¥ T AR T ARIT Yaerd Pl URIer fHAT T yewi—vH 1 9§ yai-uH
12 G Yoidl Bl JaRid o |

8. 9 TR0 H fIAF 20.7.2016 | Ui ver rguRerd =em o J@T ©| i U @I 989 =g oifwH
AR <l gY QTP 18.11.2019 I9IUM & Tb Gl v 1A DI Mg oI, g urell uer 1P 18.11.19 Bl
A1 JrguRerd <eT| o fuell ufdf i & d g7 T TUT IYIU ERT UGA DI Tz AIeg B IR
fepam |

9. fquelt 1 wAgem I8 9% & & 3 T yAia ax &1 RifgR ueff R & & a8 fauell & srefi=
Fgfad e T JarEEIfET & gdad] Ue dolvek Y @I faf H 240 AT ¥ A HaT BRA BT a2y
T &N, g el o 9 RIfEHR 1 S=rae 81 fbar & | el 7 59 a2 & W | Sl e uRgd
@ 2 98 9 16 AR gRadl & gf o Biewfadt © ) fauell gRr uwgd ueei-ud 1 9 ueei-ud 12
ST fdaRoT gRAST & J&i UR Ui 9 WY & SWER 7 B WIBR [har g | fquell =7 s ey 3 yreii
T AT P @usA BAT § 3R I8 v fhar & & yaeh-—uH 1 faRor & orgar urfi & ay 1997 &
2002 T& 55 a1 ST fdaxor gRA®T # XeR © | 99 2002 H I A 7 &7 & sxeR &Y 8| 39 UbR
oreft gRT 240 &7 A 31 a1 fuefl & erefim fovar S yifora =i =1ar 2 1 weff 7 Wg WeR fFar ®
I fAuell 7 ux fo@er A iR T8 garar | uell @I fquell gR1 da9 I [Bd S &1 blg GHIor
TE 2| ureft I N TR FRar € 6 wrad 2003 H IS AfIRAd o= BIg <fe daq Rl T e
I fgad By T @faqal o1 uell 9 $r8 fJavor wga 781 fBar 2| fauell grr oo da & wwelA H

Frifha =N g Ud fhd T —
(1)  2018—II UATASL. 513 (FUIH PIC) AEHTE Al 91 T A ZAEd Uawr 9 31 |

(2) 2005 (105) UBUAIR. 378 A% FIGIRR (HAgdelE) g9 ®ed @ ({dd) gRI fAids
|

10. A IguE B Ay, fuell ufd=ie & 9 vd =R gl | uikd @Y W eaegdd w9
foram | TguR farer fa=gsil W sfve ol 59 yoR 2 —

faaree fog @& 1 — urfl Mua a1 HEEd T SO WS- H I del © [ S fauell gw
femte 10.11.96 & e AGEY @& MR R form T o fag ureff W' WeR wRar ® 5 99 dF gw
BIs Fgfad o 21 fear mar oar| uell 7 I8 W WeR fGar § {6 IAS U B R BT bl YA 0
TE1 ¥ SoorEnd & o el 7 v wu 9, weft @1 fged fBar M ud SHal AT 99 R & qed
AR A 8 | AT Hated =AraTed =1 370+ i Dt SOl (G=IgaR) 99 o3d 3149 (Jdd) &
g § I8 $81 2 6 P doivsy av # 240 A ¥ 31f&d TR SR SR @ d2F DI YA B Bl
RS RIfGIR FHER W@ W & RINT B 21 I I8 uRfve Rifgur S+ o= fear oid T
ST favss died gvqd &)+ | fatel & T I8 ®eT off Hahdl & b PHBR §RT Vs Heivex ay ¥
240 f& 9 31fd Jar & TS |

11. I PR HEET Faled ity - AIgHE ITell 9919 e 31 fRamel U< 9 3 & vy #
I8 ArfesE & 7 & It FHeR o7 Jaraaia &1 f[fr & gaadt 12 detvex A/l 7 240 &9 4 a1fd
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BRI HIAT YA fhar &1 ¥l I8 w8l SR {6 S a7 25 (U%) S1ff e & uraem=ii &1 SR T
2l

12, s fFofal | uiRa R & urer 9 ey &1 9999 R R I§ Udbe Biar © b unll 7 e
JFfHeaHl Td A1ed H TR R Rd fhar 21 e are H ureff 1 I% Fe © 6 99 Frafia s
% M IR H 500, AT HHI 700, AT I 400 FUI BT YA AT ST o, fheg 07 AT & IL—TH
Uil 7 9% & MR FHERl & T ) ghst J A fBA1 S T w8l fhar § | urRli q aru
HATHTA B GAIOT R & ol ST Uold Ud (6 8, 9 Sd fAavor gRAdT & gai &1 BIemidm & |
Te—Seyg 1 W S —20 qP Sl B UId P g ©, 9 AP 8.11.2000 H 4.7.2001 Th B T |
urefl T [ATHAIT B BT AT 12.2.2003 & Ydadil TP I BT AAT H AT 12.2.2002 H 12.2.2003 DI
Ay H FIRT 8 BT Bl YA TP AR GRADT & w4 H A1 UK el [BAT & | 307 yfuRieror 3
i 1 I8 WIeR fBa1 2 fF yeei-—uq 2 9 UsRi—uH 12 9% S faaver gRAsT & J&f R IHd sWIER
T8l 2| US¥—UH 2 3@ 7.82002 W UAfeAl ®I qelar © T USR—UA 12, fQ7id 1222003 TH Bl
gfafteal R ¥ BIaT 71 39 UBHR Uil 94 S Yord fauell ¥ wRgd dRan, S TR A1 12.2.2003 |
gdacil T a¥ @l Ay # urefi @1 fauel @ rf fhedl f vy & Wara gFr v e grar g e
T fauelt g1 S9 f5I T R A BT BIS UAI0T UK Aol AT 2 | 39 Ry F fueh weh sh 7w
PR YOI & RI HRART Sl AT, TAT 4% B 0 g H Mo el fAmEd a9 i e
yfaftedt o € 7, I ufafed foeft dIRmR ¥ @ e, 9 & & Moe yAfdia gar 2| el
gfeadie § 39 g Bl Godl I SRAIDGR fhar & & &P 10.11.96 | 12.22003 TP S[d [IaRoT =M
I T Aol FHEART BT BRI MU AT BATT §RT [HAT ST 8, Rl ST a0 & BRI BRI
HUA b AIE W AT A o1 | | vd A & f9ew & Swa a8 W § 6wl grr A
10.11.96 P! =g SO HHAR & WU H fquell & el Fgfaa &1 dea Tor fa=ie 12.2.2003 & Ydadl Uh
Bolver ¥ H 240 QT 9 ¥ FaRT Y8+ &1 a2y urell 1 U [Avaa-iy |y | YA 81 f6ar © |
9 UHR Uil 99 W SRIftG fifg 4R & S # fawe e 2

13. AfAfrd @ aRT 25 (TH) & ARl & GREAT Sl {6 Fargia & qd Ud 718 & Alfed Jo
Afed 9 & S @1 <2 H P A% @ da9 & aRIEx Alfcd 9a- deil ufdes | a=d g, wreil & o
fer S wadr B, 59 AR @ gR1 25 (@) @ AFAR T8 240 & I 1S JA AT b R 99 Vb
qY BT Ay H FaRT BT YOG B | 39 YHR 9 o fquel grr weft &1 arga fhar S 8
UHIOIT 83T 2 3R &1 & fquell gRT 1=/ &1 gRT 25 (Uh) & UGl BT Seta bl ST JHEToTdG
83T © | 31 I8 fa=g urefl & fawg foffa foban o = 1

14, faaree g @2 — 39 A & I=ia I8 v § 16 @ [uel 9 7 urefi &
AT & SURT a9 Pl R AfAfRm &1 arT 25 (TF) BT Seara fdar ?

9 T H urefl MuTe STl gAad | MU wYY-—UF H Bl HUF & T8 A ® {5 S9! dar 9 yud
PR B yzATd hA—Tb afadl @l fauell g1 Jar § Fga far war | weil & Jara Siod wu 4
faiep 12.2.2003 BT @I TS SEf Urefl 7 U= UfuRlem # J8 ®el © b BRAN 2003 H I AAET 3R
Frg ofE Jamarht T8 or| 39 yeR uefl |ew & omma H ¥ ymiftg qE w) urm & fF feeie
1222003 & SR fauell 9@ = ol =1 Afddal &I 99 w9 9 war § g fear 81 safery
fquel gRT s @t a7 25 (TF) HT Sewad AT SIHT VIR <18l g3 2| 39 UeR I8 o fag
et & faeg AT fasar Srar 2|

15. faarere fag @3 sqaiy e fag d@— 1 9 2 @1 ol ueft & fawg fear T
g dA1 I YA el 83 & fob uredl 7 fa7ie 10.11.96 I 12.2.2003 BT @l H 240 &7 | 3ff¥H Har
UF Povex a¥ # fauelt & 9 @) &8 qor fqueh grr ureff &1 ifdfa @ aRT 25 (T6) @& wrawE &
I Jargaa o 21| safer weft fuell & @1 sy ura & &1 e yfdra =g B B

16. BRI SH AT R RO gg U Y &1 IRk SUYEIGHIR &A1 I 2 |

17. oty & ufaferf S WReR &7 Sfenfie fare ifaf e 1947 & aRT 17 (1) & Sr=id
gaTered U @ ST |

RTET A ggdal, Yo SAfdery
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T5 feell, 24 S, 2020

PI3AT. 123.—3MRTH fGare AMRTRAE, 1947 (1947 BT 14) B GRT 17 B ATERV H Dl DR
IR ¥T 9% & Udgdd & dag Faedl 3R 96 dHeRI & 4k gey d Ffde sl fdae 4
DR AREHR A JIHET, FaaqR & dare (Hed AR 55,/2011) B GHIRT Bl 8, S Dard
ARBR Pl 24.01.2020 B UT FT T |

[¥. Te-12012 /104 / 2010-3MMEIAR (&1-1)]
9. v, fowe, 3R Afea

New Delhi, the 24th January, 2020

S.0. 123.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 55/2011) of the Cent.Govt.Indus.Tribunal-cum-Labour
Court Jabalpur as shown in the Annexure, in the industrial dispute between the management of State Bank of
India and their workmen, received by the Central Government on 24.01.2020.

[No. L-12012/104/2010-IR(B-1)]
B. S. BISHT, Under Secy.
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
JABALPUR

NO. CGIT/LC/R/55/2011

Present: P. K. Srivastava, H.J.S..( Retd)

Shri Omi Shankar Prajapati

S/o Sh. Sarvanlal Prajapati,

R/o Rampur Road, Tehsil Sabalgarh

District Morena (M.P) ...Workman

Versus

The Branch Manager

State Bank of India

Jhundpura Branch,

Sabalgarh, Morena

Bhopal (M.P.) ...Management
AWARD

(Passed on this 10" day of December, 2019)

1. As per letter dated 27/5/2011 by the Government of India, Ministry of Labour, New Delhi, the
reference is received. The reference is made to this Tribunal under Section-10 of I.D.Act, 1947 as per
Notification No. L-12012/104/2010(IR(B-I)). The dispute under reference relates to:

“Whether the action of the management of State Bank of India in terminating the service of Shri
Omi Shankar Prajapati w.e.f. 1-9-2004 is legal and justified? To what relief , the workman is entitled

to?”
2. After registering the case on the basis of reference, notices were sent to the parties.
3. The case of the workman as stated in his statement of claim is that he has been working in Jhundpura

Branch of respondent/Bank since 1981 to 1995 discharging different works allotted to him by respondent/bank,
details mentioned in paragraph-1 of the claim. He has been doing his job diligently and there were no
complaints against him. He used to work as waterman., daily wager engaged as messenger though he was
shown to be working as a canteen man by the respondent/bank and was paid as a canteen man by the bank. He
never worked in canteen, rather the respondent/bank had engaged him in work of messenger, cleaning,
maintenance of ledger register and law books, counting of cash, bundling of wrong notes and providing water
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to bank personnel. In the light of settlement between the union and Management in which daily wagers were to
be provided permanent appointment in subordinate cadre. The applicant /workman had also applied for
absorption on 25-3-1997. He was called for interview on 27-3-1997 in which he did appear. The Branch
Manager had made a recommendation vide his letter dated 5-5-1997 for his appointment as waterman to the
Assistant General Manager and his bio-data was sent vide letter dated 8-10-1998. It was also alleged that on
21-12-1998 services of temporary/daily wager/consolidate wagers were terminated but the workman was
continued in engagement. He met with an accident while performing duties of management/bank on 1-9-2004
resulting into permanent dis-ablement and when he came back after recovering, he was removed by the branch
manager and was not allowed to join. He was not paid any notice or compensation. He raised dispute before
the Labour Commissioner after failure of conciliation. The appropriate government referred the dispute to this
Court for adjudication. According to the workman, his termination is violative of Section 25(B), 25(F) and
25(D) and Section 5(A) of the I.D.Act and Rule 77 and 78 of Industrial Disputes Central Rules 1947, hence is
against law. The workman has prayed for reinstatement with back wages and all consequential benefits setting
aside his termination.

4. In its written statement of defence, the respondent/Bank has pleaded that the appellant/workman was
engaged as a daily labour for some period at Jhundpura Branch of the respondent/ bank in District Sabalgarh.
He worked for 8 days from 12-6-1981 t019-6-1981 for 64 days from February-1991 to April-1991 and for 730
days from August,1993 to July-1995. He was not engaged by the Bank after July 1995 and even during the
aforesaid engagement for the aforesaid period as daily wager he was never appointed on any post undergoing
recruitment process, hence he does not have right to continue in service of bank. He never completed 240
days in continuous engagement of respondent/bank at any point of time. Also it was pleaded that the Local
Implementation Committee of the staff was constituted for welfare of staff members which runs canteen and
catering for its members working in the Branch, over which the management of the bank has no control. The
canteen staff is engaged by Local Implementation Committee and canteen boys are paid by the Committee. The
applicant was also engaged by Local Implementation Committee of the Branch as canteen boy for the period 1-
8-1995 to 1-9-2004 hence during this period he was not in employment of the bank in any capacity. Thus there
was no occasion of his dis-engagement as stated by him in fact he might have been dis-engaged by the Local
Implementation Committee which runs the canteen of the staff. The Management further denied the allegation
in his statement of claim and requested that the reference be answered against the workman.

5. At the stage of the evidence the workman has examined himself and has proved four letter issued vide
Branch Officers during the period 1994 to 1997 as Exhibit W-5 to W-10, the photocopy of his bio-data is
Exhibit W-11. Two letter dated 5-5-1997 and 10-8-1998 is Exhibit W-12 and W-13. The letter dated 27-3-2004
issued by the Assistant General Manager of the Branch is Exhibit W-14, application sent by the workman
dated 6-9-2005 is Exhibit W-15, letter issued by Bank Officer dated 5-7-1997 is Exhibit W-16 and letter dated
1-8-1995 Exhibit W-17. The photocopy of particulars of temporary employee, calculation of work done from
1981 to 1995. Application dated 13-12-2005 and certificates issued by Assistant General Manager while doing
Management work is Exhibits W-1 to W-4 respectively. Copy of FIR regarding accident and police report have
also been filed which are certified copy of pay documents Exhibit W-18 and W-29.

6. The Management has examined its witness Lakurnath, Branch Manger. No document has been filed by
Management.
7. At the stage of argument, learned counsel Shri Praveen Yadav and Shri Ashish Rohte submitted their

arguments on behalf of applicant workman and management separately. Both the sides have filed written
arguments which are part of record. I have gone through the written arguments also.

8. After perusal of the material available on record in the light of reply and arguments, the following issue
arise in the case which are points for determination and they are :-

1.  ‘““Whether the dis-engagement of the appellant/workman is justified in law or not?”

2.  ‘““Whether the workman is entitled to any relief?.”
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9.

ISSUE NO.1:- Before entering into any discussion on merit , the following provisions relevant to the

case are required to be reproduced, which are as follows:-

Industrial Dispute Act,1947:-

2[(00) “retrenchment” means the termination by the employer of the service of a workman for any
any reason whatsoever, otherwise than as a punishment inflicted by way of disciplinary action, but
does not include— (a) voluntary retirement of the workman; or (b) retirement of the workman on
reaching the age of superannuation if the contract of employment between the employer and the

workman concerned contains a stipulation in that behalf.

2[25B. Definition of continuous service.- For the purposes of this Chapter,—- (1) a workman shall be
said to be in continuous service for a period if he is, for that period, in uninterrupted service,
including service which may be interrupted on account of sickness or authorised leave or an
accident or a strike which is not illegal, or a lock-out or a cessation of work which is not due to any
fault on the part of the workman; (2) where a workman is not in continuous service within the
meaning of clause (1) for a period of one year or six months, he shall be deemed to be in continuous
service under an employer- (a) for a period of one year, if the workman, during a period of twelve
calendar months preceding the date with reference to which calculation is to be made, has actually
worked under the employer for not less than- (i) one hundred and ninety days in the case of a
workman employed below ground in a mine; and (ii) two hundred and forty days, in any other case;
(b) for a period of six months, if the workman, during a period of six calendar months preceding the
date with reference to which calculation is to be made, has actually worked under the employer for
not less than- (i) ninety-five days, in the case of a workman employed below ground in a mine; and
(ii) one hundred and twenty days, in any other case. Explanation.- For the purpose of clause (2),
the number of days on which a workman has actually worked under an employer shall include the
days on which- (i) he has been laid-off under an agreement or as permitted by standing orders made
under the Industrial Employment (Standing Orders) Act, 1946 (20 of 1946), or under this Act or
under any other law applicable to the industrial establishment; (ii) he has been on leave with full
wages, earned in the previous year; (iii) he has been absent due to temporary disablement caused by
accident arising out of and in the course of his employment; (iv) in the case of a female, she has
been on maternity leave; so, however, that the total period of such maternity leave does not exceed
twelve weeks.|] 1

25D. Duty of an employer to maintain muster rolls of workmen.- Notwithstanding that workmen
in any industrial establishment have been laidoff, it shall be the duty of every employer to
maintain for the purposes of this Chapter a muster-roll, and to provide for the making of entries
therein by workmen who may present themselves for work at the establishment at the appointed

time during normal working hours.

25F. Conditions precedent to retrenchment of workmen.- No workman employed in any industry
who has been in continuous service for not less than one year under an employer shall be
retrenched by that employer until- (a) the workman has been given one month's notice in
writing indicating the reasons for retrenchment and the period of notice has expired, or the
workman has been paid in lieu of such notice, wages for the period of the notice: 1[***] (b) the
workman has been paid, at the time of retrenchment, compensation which shall be equivalent to
fifteen days' average pay 2[for every completed year of continuous service] or any part thereof in
excess of six months; and (c) notice in the prescribed manner is served on the appropriate
Government 3[or such authority as may be specified by the appropriate Government by
notification in the Official Gazette.]
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25G. Procedure for retrenchment.- Where any workman in an industrial establishment, who is a
citizen of India, is to be retrenched and he belongs to a particular category of workmen in that
establishment, in the absence of any agreement between the employer and the workman in this
behalf, the employer shall ordinarily retrench the workman who was the last person to be employed

in that category, unless for reasons to be recorded the employer retrenches any other workman.
Industrial Dispute Central Rules-1957

76-Notice of retrenchment.—If any employer desires to retrench any workman employed in his
industrial establishment who has been in continuous service 1 Subs. by S.0. 2485, dated 20th May,
1985. 2 Subs. by S.0. 2485, dated 20th May, 1985. 3 Subs. by G.S.R. 289, dated 2nd March, 1982
(w.e.f. 13-3-1982). 4 Subs. by S.0. 2485, dated 20th May, 1985. The Industrial Disputes (Central)
Rules, 1957 for not less than one year under him (hereinafter referred to as ‘workman’ in this rule
and in rules 77 and 78), he shall give notice of such retrenchment as in Form P to the Central
Government, the Regional Labour Commissioner (Central) and Assistant Labour Commissioner
(Central) and the Employment Exchange concerned and such notice shall be served on that
Government, the Regional Labour Commissioner (Central), the Assistant Labour Commissioner
(Central), and the Employment Exchange concerned by registered post in the following manner:—
(a) where notice is given to the workman, notice of retrenchment shall be sent within three days
from the date on which notice is given to the workman; (b) where no notice is given to the workman
and he is paid one month’s wages in lieu thereof, notice of retrenchment shall be sent within three
days from the date on which such wages are paid; and (c) where retrenchment is carried out under
an agreement which specifies a date for the termination of service, notice of retrenchment shall be
sent so as to reach the Central Government, the Regional Labour Commissioner (Central), the
Assistant Labour Commissioner (Central), and the Employment Exchange concerned, at least one
month before such date: Provided that if the date of termination of service agreed upon is within 30
days of the agreement, the notice of retrenchment shall be sent to the Central Government, the
Regional Labour Commissioner (Central), the Assistant Commissioner (Central), and the

Employment Exchange concerned, within 3 days of the agreement.

10. In the light of above provisions of law what is to be seen in this case is whether firstly the workman
was engaged by respondent/bank and secondly whether the workman had completed 240 days of uninterrupted

service as mentioned above, in the year preceding the date of his disengagement which is 1-9-2004.

11. According to the workman, he was engaged in doing the job of waterman, messenger, maintenance of
register, counting of cash, bundling of currency notes, offering water to bank customers and office staff as daily
wager in the said period. This is also his case that though he was named and engaged as canteen boy but no
work regarding canteen was ever taken by him by the Management. Whereas the case of Management is that he
was employed as canteen boy for serving canteen items to the bank staff by Local Implementation Committee of

the bank which is run by the staff members .

12. The workman has stated his pleadings on other point as stated above in his statement of oath. In his
cross-examination he has stated that he was paid through vouchers and payment was credited in his account
whereas the Management witness has corroborated the case of respondent/bank by stating that he was engaged
by Local Implementation Committee to run the staff canteen as canteen boy and bank has nothing to do with his
engagement/disengagement. He was not under supervision and employment of bank. No work of bank was

taken from him.

13. The documents which the workman has filed relates to the period 1994 to 1995. There is no document
corresponding to the period within one year preceding the date of his dis-engagement except one copy of FIR
for 1-9-2004 stating that the workman was going somewhere for bank work where he met with an accident, this
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date is the date of his disengagement. Hence in absence of documentary evidence regarding payment etc. which
could corroborate the case of the workman that he was in fact engaged by Bank and not by Local
Implementation Committee of the Bank. Only the self service statement of the workman on oath will not be
sufficient to hold the continuous engagement of the workman by the bank for a period of 240 days in the year
preceding the date of his dis-engagement. Learned Counsel for workman has referred to case law Jasmer
Singh Vs. State of Haryana and Another(2105)4 SCC 458 where it has been laid down that the work done in
different sub-divisions will be computed for calculation of 240 days. The facts of the case in hand are different

than the case law as mentioned above. It is the case of the workman that though he was engaged as a canteen
boy for name sake he used to do the bank jobs as mentioned earlier. This is also to be mentioned here that the
burden to prove that the workman was in continuous engagement in 240 days in the year preceding the date of

his disengagement lies on the workman which he has failed to discharge in the present case.

14. On the basis of the above discussion the case of the workman that he was engaged by bank and he was
in continuous engagement of Management/Bank for a period of 240 days in the year preceding the date of his
dis-engagement is held not proved. Accordingly, his dis-engagement is held justified in law and fact. Issue

No.1 is answered accordingly.

15. ISSUE NO. 2:- On the basis of the findings recorded in Issue No.1, the workman is held entitled to no
relief.

16. Accordingly, there is nothing on record to hold that the dis-engagement, if any, of the workman is

violative of law. The workman is held entitled to no relief.
17. In the result, award is passed as under:-

A. The action of the management of State Bank of India in terminating the Service of Shri Omi
Shankar Prajapati w.e.f. 1-9-2004 is held legal and justified.

B. The workman is held entitled to no relief.
P. K. SRIVASTAVA, Presiding Officer
DATE: 10.12.2019

5 faeell, 28 Sa, 2020

PLIAL 124.—30ERG [Jarg T4, 1947 (1947 T 14) H GRT 17 & TFARI 4, Hal

WAR A9 S AU, & Jdgas & g FAGdl AR I8 HHGRI & 414, 3gae § Mide dreie

faare o s WHR S ATHROT—HE—M Ty, AR & vare (a9 §&T 22 /2016) Bl
YePTIRIT BRI 8, Sl eI ARDR DI 24.01.2020 BT YT B3T T |

[¥. Td-22012 /48 / 2016-3MS3MR (ATH-11)]

Moiws 8, TR STdrl

New Delhi, the 28th January, 2020

S.0. 124.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 22/2016) of the Cent.Govt.Indus.Tribunal-cum-Labour
Court, Nagpur as shown in the Annexure, in the industrial dispute between the management of M/s. W.C.L and
their workmen, received by the Central Government on 24.01.2020.

[No. L-22012/48/2016-IR(CM-II)]
RAJENDER SINGH, Section Officer
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ANNEXURE

BEFORE SHRI S.S.GARG, PRESIDING OFFICER, CGIT-CUM-LABOUR COURT, NAGPUR

Case No. CGIT/NGP/22/2016-17
Date: 17.12.2019

Party No. 1 The Colliery Manager,

Western Coalfields Limited,
Saoner Mine No. 3 Po/Tq Saoner,
Distt. Nagpur (MS)
Nagpur-440001

V/s

Party No. 2:(a) The General Secretary,

Lalzanda Coal Mines Mazdoor Union, Umrer Area
WCL PO/Tq Umrer

Distt. Nagpur

Nagpur-440001

Party No. 2:(b) Shri Manohar Govindrao Wankhede

Ex. Employee Saoner Mine No. 3
Shivajee Chowk Patansaongi,
Tah. Saoner Nagpur(MS)
Nagpur-441113

AWARD
(Dated: 17th December, 2019)

In exercise of the powers conferred by clause (d) of sub-section (1) and sub-section 2(A) of section 10

of Industrial Disputes Act, 1947 (14 of 1947) (“the Act” in short), the Central Government has referred the
industrial dispute between the employers, in relation to the Management of Western Coalfields Limited and
their workman, Shri Manohar G. Wandhede through the union, Lalzanda Coal Mines Mazdoor Union, for
adjudication, as per letter No. L-22012/48/2016 — IR (CM-II) dated 15.09.2016, with the following schedule:-

1.

“Whether the action of Superintendent of Mines/Manager of Saoner Mine No. 3 of Western
Coalfields Limited in superannuating the services w.e.f. 01.08.2011 instead of 01/08/2015 of the
workman namely Sh. Manohar Govinda. Loader Time rated of Saoner Mine No. 3 by office
order bearing No. 358 dated 31.07.2011 in not considering the actual date of birth i.e., 01.07.1955
as recorded in form ‘B’ register initially maintained by the Patansaongi mines of the WCL and
also mentioned the same date of birth in office order No. 202 dated 24.03.2001 of the
Superintendent of the Mines/Manager, Saoner Mine No. 3 of WCL is legal, proper and justified?
If not what relief the workman is entitled?”

On receipt of the reference, parties were noticed to file their respective statement of claim and written

statement. In response to which, the workman Shri Manohar Govindrao Wankhede (“The workman” in short)
through his union, “Lalzanda Coal Mines Mazdoor Union, Umrer”, (“The union” in short) filed the statement of
claim and the management of WCL, (“Party No.1” in short) filed the written statement.

2.

On behalf of the workman, they filed statement of claim by asserting the following facts:--

i) That the workman was appointed by Party No. 1 in the post of General Mazdoor on
15.02.1980 and later on he was regularized as a Peace Rated Worker (Loader) w.e.f.
12.05.1981.

i) ““That in the Form “B” maintained under Rules 48, 51, 77 and 77(a) of the Mines Act and

Mines Rules, workman’s date of birth were recorded as 01.07.1955. He also asserted that, he
is going to be superannuated from the company with effect from 01.08.2011 on completion of
60 years of service. The workman is however, given to understand that Party No. 1 was
maintaining a service sheet wherein, his date of birth is mentioned as 01.07.1950.”

iii) That “the workman was constrained to approach the Hon’ble High Court for quashing the said
order of superannuation from service. The Hon’ble High Court, by an order dated 11.04.2012,
has been pleased to dispose of the petition granting liberty to the workman to take such other
steps as are available in law.”
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facts:--

4.

6.

iv)

That the Joint Bipartite Committee for Coal Industries has issued Implementation Instruction
No. 76, as an offshoot of National Coal Wage Agreement. This I.I. No. 76 provides detailed
procedure for determination/verification of age of the employees and steps for resolution of
disputed cases of Service records. He also asserted that, the said procedure also requires that,
in case of glaring mistake in reporting of the date of birth, the Age Determination Committee
should refer the employee to Apex Medical Board. So according to him, Party No. 1 has failed
to comply with this mandatory procedure.

That “the workman never gave a declaration or never represented that his date of birth is
01.07.1950. It is also not supported by any documentary or other valid evidence” and prayed
that, “This Hon’ble Tribunal be pleased to answer the reference in favour of the workman and
direct the Party No. 1 to record the workman’s date of birth as 01.07.1955 and declare that, he
is deemed to have continued in service till the age of superannuation of 60 years i.e. till
01.07.2015 along with all consequential reliefs.”

On behalf the management i.e. Party No. 1, they filed written statement by asserting the following

)

if)

iii)

That, the present dispute raised by the Party No. 2 is not an Industrial dispute as per the 1.D.
Act 1947. According to them, this Tribunal has no jurisdiction to entertain the present case
and present case is liable to be rejected.

That, the present dispute is a civil in nature because workman i.e. Party no. 2, claiming a
declaration about his date of birth. That the declaration is the specific jurisdiction of civil
court and hence reference is liable to be answered in negative.

That, the present case of the Party no. 2 is false, frivolous and without merit and the Party no.
2 has tried to mislead this tribunal and not approaching before this tribunal with clean hands,
so reference is liable to be answered in negative.

That the Party no.2 has raised the dispute regarding his date of birth after his
superannuation/retirement on 31.07.11.

The Party No. 1 admitted the content of para Nos. 1 & 3 and para Nos. 2, 4 and 5 in part of the
statement of claim. They admitted that, Party no. 2 was appointed as a General Mazdoor on
15.02.1980 and regularized as a Piece Rated Worker (Loader) w.e.f. 12.05.1981. It is also
admitted that, he is going to be superannuated from the company w.e.f. 01.08.2011. It is also
admitted that, he filed a W.P.No0.1600/2012 before the Hon’ble Bombay High Court at Nagpur
bench. Rest of the statement of claim is denied by the Party no. 1 in their written statement.

In this way Party No. 1 prayed that “Whole prayer clause is completely and specifically denied” and
also prayed that “This reference is liable to be answered in the negative.”

Point of Determination

)
i)
iii)

iv)

Whether the actual date of birth of the workman/Party No. 2 is 01.07.1955?
Whether he is wrongly superannuated from the service w.e.f. 01.08.2011?
Whether he is entitled to reinstate with full back wages?

Whether he is entitled to any other relief?

Reasons for Decisions

On behalf of the Party No. 2, he filed written notes of argument asserting the following submission:--

That, “Implementation Instruction No. 76 as an off-shoot of National Coal Wage Agreement. This LI
No. 76 provides detailed procedure for determination/verification of age of the employees and steps for
resolution of disputed cases of Service records.” And also argued that, “Non-compliance of the instructions by
the management in the matter of determination of age of the workman has caused great hardship to the
workman” and also prayed that, Tribunal direct “The Party No. 1 to declare the workman, is deemed to have
continued in service till he attain the age of superannuation on 01.08.2015 and grant him all consequential
benefits of back wages, continuity of service etc.”

On behalf of the Party No. 1, they filed written notes of argument asserting the following submission:--
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i) That, “Dispute raised by the workman is not an Industrial Dispute as per the I.D. Act 1947.”
and according to them, “This Hon’ble court has no jurisdiction to entertain the present case
and the present case is liable to be rejected.”

i) That, “The declaration is the specific jurisdiction of Civil Court and hence the statement of
claim filed by the workman, is liable to be rejected with heavy cost.” and also argued that, The
Party No. 2/ workman, “had tried to mislead this Hon’ble tribunal and not approaching before
this Hon’ble tribunal with clean hands and on this count itself, the present case is liable to be
rejected.”

iii) That Party No. 2 after his superannuation/retirement on 31.07.11 has for the first time raised
the dispute regarding his date of birth. So according to the Party No. 1, “He himself is
responsible for delay in filing of statement of claim, therefore on the count of delay and
latches also, the present case is liable to be rejected.”

7. On behalf of the workman/Party No. 2, he examined himself i.e. PW-1, Manohar Govindrao
Wankhede, but nobody was examined on behalf of the management/ Party No. 1. Now I want to see the
evidence with factual matrix with reference to argument.

PW-1, Manohar in his chief examination supported the statement of claim, but in his cross-
examination, he admitted some facts. In para 12 of his cross-examination, he admitted that, “It is true to say that,
I was appointed as General Mazdoor with WCL on 15.02.1980.” “It is true to say that, I was regularized as a
Piece Rated worker w.e.f. 12.05.1981.” It is true to say that, while my initial appointment on 15.02.1980, I had
not submitted any document related to my date of birth to WCL. It is true to say that, I have been superannuated
from services w.e.f. 01.08.2011. It is true to say that, WCL has paid me all the retiremental benefits after my
superannuation. “It is true to say that, during the period of my service, I had made only one representation to
WCL regarding my date of birth. I have not filed any document/representation, which was made by me to WCL
in regard to date of birth before this Hon’ble Court.”

8. On going the above statement of Shri Manohar, I observed that, he has not filed any document
regarding date of birth at the time of initial appointment, representation at the time of evidence. It is also
observed that, in “Form B” register, his date of birth is mentioned as 01.07.1955, but in service record his date
of birth is 01.07.1950. All these documents carry the thumb impression. i.e. it shows that in service record, he is
illiterate, but in the Court proceedings, he signed all related documents. Nobody challenge that, these thumb
impressions were not of workman. It also shows that, documents exhibit W-III and W-IV are contradicting in
each other regarding the date of birth of the workman, which are not supported by any reliable evidence. I
relied on case laws, Secretary & Commissioner, Home Vs R/ Kirubakaran AIR 1993 SC 2647 and Union of
India Vs Harman Singh AIR 1993 1367, in which, following principles are laid down:-

i) “Normally, in most of the services, the date of birth is recorded in the service records on the eve of
the appointment with reference to the date of birth mentioned if the Matriculation Certificate,
Higher Secondary Education Board Certificate or any other certificate of similar nature produced
by the applicant concerned at the time of making application for his appointment. As such
whenever an application for alteration of the date of birth is made on the eve of superannuation or
near about that time, the Court or the Tribunal concerned should be more cautions because of the
growing tendency amongst a section of public servants, to raise such a dispute, without explaining
as to why this question was not raised earlier”.

i) “The respondent had the occasion to see his service book on numerous occasions. He signed the
service book at different places at different points of time. Never did he object to the recorded
entry. The same date of birth was also reflected in the seniority lists of LDC and UDC, which the
respondent had admittedly seen, as there is nothing on the record to show that he had no occasion
to see the same. He remained silent and did not seek the alteration of the date of birth till
September 1991, just a few months prior to the date of his superannuation. Inordinate and
unexplained delay or laches on the part of the respondent to seek the necessary correction would in
any case have justified the refusal of relief to him”.

9. Ongoing the above discussions and principles laid down in the above case laws, it appears that, the
workman did not file any document regarding his age at the time of joining his service and in Court proceeding.
He did not apply to the Age Determination Committee before 31.07.2011. It also shows that, he applied before
the Party No. 1 at the verge of retirement without any age proof. So, this Tribunal is helpless. In my humble
opinion, he is not entitled to any benefit regarding his retirement age. He is also not entitled to any extra service
benefit, which he claimed. Hence, it is ordered:-
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ORDER

The action of Superintendent of Mines/Manager of Saoner Mine No. 3 of Western Coalfields
Limited in superannuating the services w.e.f. 01.08.2011 instead of 01/08/2015 of the workman namely Sh.
Manohar Govinda. Loader Time rated of Saoner Mine No. 3 by office order bearing No. 358 dated
31.07.2011 in not considering the actual date of birth i.e., 01.07.1955 as recorded in form ‘B’ register
initially maintained by the Patansaongi mines of the WCL and also mentioned the same date of birth in
office order No. 202 dated 24.03.2001 of the Superintendent of the Mines/Manager, Saoner Mine No. 3 of
WCL is legal, proper and justified. He is not entitled to any relief.

S. S. GARG, Presiding Officer
¢ faeell, 28 S, 2020

PILIAL. 125 —IANAE fdare ARM, 1947 (1947 FT 14) DI GRT 17 & FIIRO 4, D=
IR A9 TSIV, & Jdgas & dag FAed] iR I9d $HeRI & 414, Fgey d i oienfies
e § o< WaR e ARHRT—Fe—5 <aed, IR & Ude (e 681 41,/2018) &l
THIRIT BRI &, S dald ARBR DI 24.01.2020 I UTK G T |

[¥. Tet-22012 /123 / 2017-JNMEAR (HTH-IT) |
RTois Rig, ST e

New Delhi, the 28th January, 2020

S.0. 125.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 41/2018) of the Cent.Govt.Indus.Tribunal-cum-Labour
Court, Nagpur as shown in the Annexure, in the Industrial Dispute between the management of M/s W.C.L and
their workmen, received by the Central Government on 24.01.2020.

[No. L-22012/123/2017-IR(CM-II)]
RAJENDER SINGH, Section Officer
ANNEXURE
BEFORE SHRI S.S.GARG, PRESIDING OFFICER, CGIT-CUM-LABOUR COURT, NAGPUR

Case No. CGIT/NGP/41/2018-19
Date: 02.12.2019

Party No. 1(a) The Chairman-cum-Managing Director
Western Coalfields Ltd.,
Coal Estate, Civil Lines,
Nagpur-440001

Party No. 1(b) The Sub Area Manager, WCL
Saoner Sub Area, Post & Tah. Saoner,
Nagpur-441107

V/s
Party No. 2:(a) Sh. Shyamrao S/o Narayan Madase,
R/o Qtr. No. 98/4, Bajaj Colony, At Post:
Adasa, Tah. Saoner, Distt
Nagpur-441107

Party No. 2:(b) The President,
Koyla Shramik Sabha (HMS),

Br. Sillewara, Tah. Saoner,
Distt
Nagpur-441107
AWARD
(Dated: 02" December, 2019)

In exercise of the powers conferred by clause (d) of sub-section (1) and sub-section 2(A) of section 10
of Industrial Disputes Act, 1947 (14 of 1947) (“the Act” in short), the Central Government has referred the
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industrial dispute between the employers, in relation to the Management of Western Coalfields Limited and
their workman, Shri Shyamrao S/o Narayan Madase, for adjudication, as per letter No.L-22012/123/2017-IR
(CM-II) dated 29.10.2018, with the following schedule:-

“Whether the action of the management of Western Coalfields Ltd., Nagpur and Western
Coalfields Ltd., Saoner Sub Area in denying the change of date of birth in respect of
Shri Shyamrao S/o Narayan Madase is just fair and legal? It not, to what relief the workman is
entitled to?”

1. On receipt of the reference, parties were noticed to file their respective statement of claim and written
statement. In response to which Koyla Shramik Sabha(HMS) Union, Saoner (“Party No. 2” in short) did not
appear and did not file statement of claim. The management (“Party No. 1” in short) did not also file their
Written Statement. But on behalf of Party No. 1 Advocate Shri Ramesh Darda, Tushar Darda, K.E. Meshram
advocates filed their Vakalatnama on 11.02.2019.

2. On perusal of the record, it appears that, alongwith the Party No. 1/management; notices were also
issued separately to the union/Party No. 2 as well as to the workman. Notice sent to the Party No. 2/union was
received and the acknowledgement to the same has been received by this Court, but notice sent to the workman
was returned with remark, “The said man is not residing at this address”. Advocate for the Party No. 1 filed an
application for passing “No Dispute Award”, which is marked as [.A. No. I. In my humble opinion, the
union/Party No. 2 by knowing, did not appear or contest the case. So, application I.A. No. I is allowed. Hence,
it is ordered:-

ORDER

The reference is answered in the negative and against the petitioner. The petitioner is not entitled
to any relief.

S.S. GARG, Presiding Officer
¢ faoell, 28 S, 2020

PILIAT. 126.—AEH fdare ARF™H, 1947 (1947 BT 14) B ORT 17 & JJERI H, =

PR A e HRUNYA Ah SfSAT & Ydegcds & Hag RSP 3R I PHGRI & drd, Jgad d

Afde fenffie fGae § o< WReR AEfE JAGVT—e—3M e, WER & Gae (FeH e
HITR 25 /2003) B GBI BT &, ST Dald TRBR DI 27.01.2020 BT YT AT T |

[¥. Ta-22012 /204 / 2001-3MMEIR (FTH-1T) |

Rrotvs 48, ST STferery

New Delhi, the 28th January, 2020

S.0. 126.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. CR 25/2003) of the Cent.Govt.Indus.Tribunal-cum-Labour
Court, BANGALORE as shown in the Annexure, in the industrial dispute between the management of
M/s. Food Corporation of India and their workmen, received by the Central Government on 27.01.2020.

[No. L-22012/204/2001-IR(CM-II)]
RAJENDER SINGH, Section Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
BANGALORE

DATED : 17™ JANUARY 2020
PRESENT : JUSTICE SMT. RATNAKALA, Presiding Officer

CR 25/2003
I Party II Party
The Secretary, The Senior Regional Manager,
FCI Loading and Unloading Workers Union, Food Corporation of India,
No. 28, Raja Snow Building, Regional Office,
S.C. Road, Seshadripuram, No-10, Pallavi Complex, Kalinga Rao,

Bangalore — 560020. Bangalore — 560027.
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Appearance
Advocate for I Party Mr. K. T. Govinde Gowda
Advocate for II Party : Mr. B. L. Sanjeev

AWARD

The Central Government vide Order No. L-22012/204/2001-IR(CM-II) dated 31.03.2003 in exercise of
the powers conferred by Clause (d) of Sub-Section (1) and Sub-Section2(A) of Section 10 of Industrial Dispute
Act, 1947 (for brevity ‘the Act’ hereafter) referred the following Industrial Dispute for adjudication.

“Whether there exists employer and employee relationship between the management of FCI
(Food Storage Deports) and the contract workers of Mysore, KGF, Bangarpet, Bellary, Raichur,
Shimoga and Bhadravati, Depots as in the case of Whitefield and Krishnarajapuram Depots? If
so, whether the workers working in the said depots including the DPS workers of Whitefield &
Krishnarajapuram are entitled to Ancillary Labour Wages and other benefits as claimed by the
FCI Loading and Unloading Workers Union?”

Vide order dated 18.02.2005 corrigendum was issued to the above Industrial Dispute as follows:

“Whether the demand of FCI Loading and Unloading Workers Union vide its claim dated
25.08.2000 for Ancillary Labour Wages and Additional benefits to the FCI Whitefield Godown
Workers, Bangalore and Unkal-Hubli Godown Workers as paid to other FCI Godown workers
in Karnataka like Mysore, KGF, Bangarpet, Bellary, Raichur, Shimoga, Bhadravathi, etc., under
FCI Circular dated (1) 19.01.1989 (2) 16.03.1989 (3) 17.01.1994 and (4) 27.07.1994 is legal and
justified? If so, to what relief the workmen are entitled?”

1. The claim of the 1 party Union is, the 2™ Party Management employed labourers for discharge of its
functions of purchase, storage, movement, transport distribution and sale of food grains and other food stuffs, in
the category of, Departmentalized Labourers; Direct paid Labourers; Contractor’s Labourers; Labourers
employed through Co-operative Society;

During the year 1991, the 2™ Party requested its Godown workers who are the members of the 1* party
Union so also members of Karnataka Contract Labour and Transport Co-operative Society Ltd., for executing
handling and transportation work. The members are working in Godown at K.R. Puram, Bangalore from
01.09.1991 to 21.02.1994; Whitefield Godown from 01.01.1991 to 12.07.1996; Unkal Hubli Godown from
01.04.1992 to 07.04.1996, by agreeing to extend various additional benefits and the contract was for two years
to be extended for further periods. It was agreed to pay wages through the Co-operative Society under Schedule
of Rates ASOR; it is the usual custom and usage to increase the tender rate wages once in two years. They also
agreed to extend various Statutory and Welfare Wages for weekly off, wages for ancillary Labourers, incentive
wages for medical expenses, payment of ex-gratia in lieu of bonus, EPF contribution, reimbursement and
payment of Secretarial Staff wages and other benefits as stipulated under the Circulars issued by the 2™ Party
dated 19.01.1989, 16.03.1989, 17.01.1994 and 27.07.1994. The Management has showed differentiation to the
workers working in the Godowns of Whitefield, Bangalore and Unkal Hubli from other Godowns by extending
additional benefits through respective Godowns Co-operative Society to the Godown workers. Initially the 2™
Party vide circular dated 27.07.1994 had imposed certain conditions for extending the additional benefits but
those Co-operative Societies have not followed the conditions; entire H&T work is done under Benami
transaction in the name of workers Co-operative Society. They are claiming additional benefit for the members
who worked at Whitefield Godown from 01.09.1991 to 11.07.1996 and who worked at Unkal Godown Hubli
from 01.04.1992 to 07.10.1996 as paid to other Godown workers through their respective Co-operative Society.

The 2™ Party had agreed to pay wages for weekly off under its Circular dated 27.07.1994 which is paid
to the other Godown workers by them through their Co-operative Societies; wages for weekly off is mandatory
under law. The wages are quantified for the above period at Rs. 1,67,61,000/- with an interest at 11.16%. The
Unkal Godown workers are entitled to receive 27% ASOR as wages for weekly off from 27.07.1994 to
07.10.1996 amounting to Rs. 39,69,000/- with interest at 11.16%. Workers at Whitefield are entitled to receive
ancillary labour wages per day 5,000 metre tons storage capacity, hence the white filed Godown workers are
entitled for Rs. 29,37,600/- along with EPF contribution at the rate of 11.16% and the Hubli workers are entitled
for Rs. 11,66,400/- plus EPF contribution at the rate of 11.16% on the said amount. As per the Circular dated
27.07.1994, the Whitefield workers are entitled to receive incentives at the rate of Rs. 0.50 paise for each
operation and they are entitled to received Rs. 81,56,414/- with 11.16% EPF contribution; the Unkal Godown
works are entitled for Rs. 30,27,692/- with 11.16% EPF Contribution; the Whitefield Godown workers are
entitled for ex-gratia payment of Rs. 9,62,000/- and Unkal Godown workers are entitled for Rs. 2,00,000/- at the



[|FT [[—@UE 3(ii)] ARG T SIS : BEA 1, 2020/91 12, 1941 313

statutory minimum rate of 8.33%. They are entitled to receive Employer Share of EPF contribution at Rs.
13,23,806/- and the Unkal Godown workers are entitled for Rs. 2,66,000/-; towards secretarial staff wages the
workers of both Godown are entitled to receive Rs. 4,00,000/- each.

2. The 2™ Party in their Counter Statement denied the Claim by stating that, claim is hopelessly vague
and bald, bereft of any material particulars; they have extended eligible benefits to those employees who are the
member of the 1* Party Union.

It is stated that, H&T operation was awarded to the H&T Co-operative Society both at K.R Puram
Godown and Whitefield for the period 27.04.1995 to 29.01.1996 at the same rate as Awarded for the past 2
years but due to difference of opinion among the labourers the work was stopped and the 1 Party which was
functioning in the name of Karnataka Contract Labour and Transport Co-operative Society could not carry out
day to day operation from 21.02.1994. Hence, the 2™ Party awarded the contract to Handling and Transport
Hamalies Co-operative Society from 27.04.1995 to 29.01.1996; the additional benefits mentioned in the circular
dated 27.07.1994 and 16.10.1995 has already been taken care. As per the circular dated 27.07.1994 the basic
rate shall be not less than Rs. 0.85 per bag and the minimum ASOR at which the contract was Awarded was
183%; the 1% Party was carrying on the work from 1991 and the society which carried out the work from
27.04.1995 have been awarded the contract at the rate of 435% ASOR. Both societies had the knowledge of
headquarters circulars at the time of awarding the contract. Even if they have any dispute over this issue, they
should have taken up the matter against the concerned contracting society who was the employer of the workers
represented by the Union. The contract was entered by mutual consent / agreement. The FCI H&T Hamalies
Co-operative Society, is a necessary Party in this Industrial Dispute; the contract labourers are not the
employees of the 2™ Party; there is no Employer-Employee relationship. The rate at which the contract was
Awarded to Karnataka Contract Labour and Transport Co-operative Society (1% Party) at 435% ASOR was on
higher side when compare to the others, H&T contract awarded by the 2™ Party to the workers of other depots.
A dispute is raised by the Union about the Provident Fund issue in Writ Petition No. 9185-1986/1998.
Regional Office Workers Union is the society that had worked in K.R. Puram and Whitefield from 27.01.1995
to 29.01.1996, it is arrayed as 3™ Respondent in the Writ Petition; the relief sought in the petition was to
commence enquiry under Section 7-A of the EPF Act from 1955 onwards; the Writ petition is disposed off on
20.10.2000 directing the Regional Provident Fund Commissioner to proceed with the enquiry in accordance
with law and take necessary action. The 1 Party cannot bring the issue before this forum. Their claim for the
benefits in par with workers of other Godowns is not maintainable since there is no relationship of employer and
employee, it is only a contract for specific period and they have worked directly under the control of the
contractors. The DPS was introduced in the depots of Whitefield, KR Puram and Unkal during the year 1996
but the claim of the 1* Party Union is for the period earlier to the introduction of DPS system.

3. Both parties adduced evidence. Written argument is submitted by the 2™ Party.

4. The Secretary of the 1% Party Union was the witness for the 1% Party. He virtually reiterated claim
allegations in his examination in chief evidence.

During his cross examination he admits that, prior to 1996, the 2™ Party used to hire labourers through
societies; the agreement used to be between the concerned society and the 2™ Party said system was
discontinued from 1996 onwards; as per the order of the Government, the loaders and unloaders who had EPF
coverage were taken to Direct Payment System and those DPS workers are getting wages as per Government
orders (the witness is one among such DPS worker). DPS is introduced by the Government at K.R. Puram,
Whitefield, Nanjangud, K.R. Nagar and Hubli Unkal. Presently Nanjangud, Hubli, Unkal and K.R. Nagar
Godowns have merged with Whitefield and K.R. Puram units and the workers are transferred to these two units
in the year 2018; after 1996, the 2™ Party engaged workers for loading and unloading through contract system.
Their claim is for the benefits of the Circular Ex W-1, Ex W-2 and Ex W-5. Contract employees are working in
the depots of Bangarpet, Bellary, KGF, Raichur, Shimoga and Bhadravathi.

5. Rebuttal evidence is adduced by the Assistant Manager (CONT) of the 2™ Party, asserting the stand of
the 2™ Party. His entire cross examination is denial of the suggestions put to him on behalf of the 1*' Party.

Admittedly, the 1* Party is demanding monetary benefits to the Godown workers of Whitefield from
July 1994 to July 1996 and for the period July 1994 to October 1996 in respect of workers at Unkal Godown.
This monetary benefit is quantified on the basis of the earlier circulars issued by the Government. Admittedly,
that was the period where the members of the 1% Party have worked through the intermittent contractor i.e. FCI
Handling and Transport Hamalies Co-operative Society and the period of contract was 27.04.1995 to
21.01.1996. The rates were in accordance with the rates awarded for a previous period of 2 years as on
01.01.1993. 1t is stated that consequent upon the direction issued by the Hon'ble High Court in W.A No.
939/19896 and connected cases the governing board of the 2™ Party took policy decision dated 19.10.1996
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withdrew all the concessions to co-operative societies and the Co-operative Society was made to participate in
tender enquires in par with Private parties as per usual terms and conditions.

Consequently, fresh Tenders were called for in all the Godowns under the control of the 2™ Party said
policy is not interfered by any judicial order. The society through whom the workers were engaged is not made
party in this adjudication. The details of the eligible employees for the benefits are not made available. Except
the self-serving statement of the General Secretary of the Union no material is placed about the additional
benefits enjoyed by the workmen of the other Godowns for the relevant period. The contract since was between
the 2™ Party and the Society any relief sought by the workmen in excess to the terms of contract is not justified.
No material is brought in to show that the 1% Party workmen had directly worked under the 2™ Party thereby
they are the employees of the 2™ Party. The demand as made by the 1*' Party cannot be accepted merely for
asking the same. Without producing tangible evidence about the benefits granted to the workers of other
Godowns and without the details of the concerned 1* Party workmen their demand cannot be endorsed. Hence,

AWARD
The reference is rejected.
(Dictated to o/s Steno, transcribed by her, corrected and signed by me on 17" January, 2020)
Justice Smt. RATNAKALA, Presiding Officer

T5 feell, 28 S, 2020

PLAT. 127 —AENS fdare AR, 1947 (1947 BT 14) B ORT 17 & JJERI H, =
WHR T IRA @rel M & Jdead @ g Faeel iR 996 dHaRI & db, ogdy # Ffae
enfires faare # g <ienfies RMfeRoT dradal & gare (He T THEr 01,/1999) BT YHIRd
PN 8, Sl Dsld ARBR Bl 28.01.2020 DI UTKl G T |

[¥. Te-22012 /439 / 1995-3MMETR (FTH-1T) |
ors 48, STIRT SR
New Delhi, the 28th January, 2020

S.0. 127.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. NT-01/1999)of the National Industrial Tribunal Kolkata, as
shown in the Annexure, in the industrial dispute between the management of M/s Food Corporation of India
and their workmen, received by the Central Government on 28.01.2020.

[No. L-22012/439/1995-IR(CM-11)]
RAJENDER SINGH, Section Officer
ANNEXURE
NATIONAL INDUSTRIAL TRIBUNAL AT KOLKATA
Reference No. NT-01 of 1999

Parties: Employers in relation to the management of Food Corporation of India
AND
Their workmen

Present: Justice Ravindra Nath Mishra, Presiding Officer

Appearance:

On behalf of the Management : Mr. Alok Banerjee, learned counsel withMr. Uttam Kumar Mondal,
learned counsel

On behalf of the Workmen : Mr. Madhusudan Dutta, Ld. Counsel for for FCI Workers Union.
Mr. Tridib Chakraborty, Ld. Counsel for for FCI Handling Workers
Union.

State: National. Industry: Food & Public Distribution

Dated: 20" January, 2020
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AWARD

By Order No.L-22012/439/95-IR(C-II) dated 15.12.1998 and subsequent orders of even number of
different dates the Government of India, Ministry of Labour in exercise of its powers under Section 7B read
with Section 10(1A) of the industrial Disputes Act, 1947 referred the following dispute to this National

Tribunal for adjudication:

“Whether the action of the management in relation to FCI in denying facilities of reimbursement of
First Class Rly. Fare towards LTC (Bharat Darshan) for the block year 1990-93 to departmental
workers of all FCI FSDs of WestBengal, Bihar, Orissa, Assam and NEF Region who reached the basic
pay of Rs.1006.00 per month or above, is justified? If not, to what relief are the workmen entitled?”

2. According to statement of claim the workmen under reference are the departmentalized workers of FCI
belonging to East Zone of the corporation. The number of concerned workmen is around 9518 engaged in the
depot operations of loading, unloading etc. of the management. A memorandum of settlement was signed on
31% December, 1983 between the FCI management and the union by which facility of LTC (Bharat Darsan) was
extended to the concerned workmen on the pattern applicable to the FCI employees with immediate effect.
There was no condition in regard to minimum pay limit for availing First Class railway fair to enjoy the benefit
of LTC. Hence the concerned workmen enjoyed First Class railway fare for availing LTC for the Block Year
1982 to 1985 and thereafter. Again a memorandum of settlement was signed on 3™ November, 1989 between
the management and the union replacing the existing scheme of LTC whereby the facility of LTC was restricted
upto a distance of 1500 kilometers each side for the maximum of four adults as it was allowed to the employees
of the corporation. The concerned workmen enjoyed the facility of First Class railway fare for the Block Year
1986 — 1989 for LTC upto the date of signing the memorandum of settlement and thereafter upto the middle of
April, 1990. However, a circular No. IR(L)/2(1)/87 dated 19™ April, 1990 was issued by the FCI directing that
only those of the concerned workmen who were enjoying the revised basic pay of Rs.1430/= as on 01.01.1988
would be allowed reimbursement of First Class railway fare in the scheme of LTD for the Block Year 1986 —
1989. The union made representation to the FCI management against this unilateral decision and curtailment of
existing benefits. Ultimately in a meeting held on 21% May, 1990 between the management and the union it was
agreed that the encashment of LTC for the Block Year 1986 — 1989 would be extended upto 1990 at par with
FCI employees viz. for availing First Class fare at any point of pay of Rs.1006/= under the LTC reimbursement
scheme, but when the concerned workmen wanted to avail of the facility of LTC/reimbursement of First Class
railway fare for the Block Year 1990 — 1993, the management suddenly stopped facility with the instruction that
only those of the concerned workmen who had reached Rs.1430/= would be eligible to First Class railway fare
which amounted to curtailment of existing benefits enjoyed by the concerned workmen over the years.
Aggrieved by the action of the FCI management against the terms and conditions of the existing memorandum
of settlement without serving notice in writing of their intention to terminate the settlement in the matter of grant
of First Class railway fare in availing LTD for the Block Year 1990 — 1993, the union of concerned workmen
raised an industrial dispute before the Deputy Chief Labour Commissioner (Central), Dhanbad. On failure of
conciliation proceeding the appropriate Government referred the industrial dispute to the Central Government
Industrial Tribunal at Kolkata. During pendency of adjudication it was revealed that the dispute required to be
referred for adjudication by the National Industrial Tribunal, the appropriate Government referred the same for
adjudication by this National Tribunal as above. It is further pleaded that during pendency of industrial dispute
the management of FCI has however, allowed reimbursement of First Class railway fare for the Block Year
1990 to 1993 to the concerned workmen at a pay point of Rs.1006/= to those only who were departmentalized
upto 31% December, 1987. In some food storage depots the concerned workmen at a pay point of Rs.1006/= and
recruited on or after 01.01.1998 have also been allowed reimbursement of First Class railway fare towards LTC
for the year 1990 — 1993. Thus the present industrial dispute was made on denial by the management of FCI the
facility or reimbursement of First Class fare towards LTC for the year 1990 — 1993 to those of the concerned
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workmen who were recruited on or after 01.01.1988. The facility of First Class railway fare for LTC for the
Block Year 1990 — 1993 to the concerned workmen recruited on or after 01.01.1988 cannot be denied without

taking recourse to the due process of law.

3. The management of FCI filed its written statement in reply to the averments made in the statement of
claim pleading inter alia that the departmental labourers of FCI were initially allowed LTC for home town
facility with the Second Class railway fare since 24™ July, 1984. However, considering their demand the facility
of LTC was also extended to them on similar pattern to that of regular employees of the corporation and an
agreement to that effect was also signed on 31* December, 1983 between the management and the union. Again
on demand of the union to liberalize the class of railway fare from 2™ class to 1% class at par with the employees
of the corporation, the facility of First Class railway fare was extended also to departmental workers and a
settlement was also entered into on 31% December, 1988 which was valid for a period of five years. Another
memorandum of understanding was signed on 3™ November, 1989 between FCI Workers Union and the
management of FCI for reimbursement of LTC in a block of four years according to which the departmental
labourers were entitled for the benefit as par the pattern applicable to the regular employees of the corporation.
After April, 1989 the regular employees of the corporation were entitled to get LTC with First Class railway fare
whose gross element reached at the stage of Rs.1653/= or above, should have been entitled to get the benefit of
LTC with First Class fare. Since the pay scale of departmental labourers have been revised with effect from
01.01.1988 the departmental labourers who were drawing basic of Rs.1430/= or above would reach the gross
element of Rs.1653/= after taking into consideration the variable Dearness Allowance of Rs.226 and not
otherwise. However, the departmental workers of Calcutta Complex who were enjoying the LTC with First
Class fare in the pre-revised scale were allowed as a special case, to continue to enjoy the said facility of LTC
with First Class railway fare irrespective of their basic pay. The FCI management vide circular dated 19™ April,
1990 revised the basic pay for the purpose of entitlement of First Class railway fare at Rs.1430/= with effect
from 01.01.1988. There is no curtailment of existing facility with regard to LTC. The workers of the Calcutta
Complex Depots who had been enjoying the benefit of First Class fare for the purpose of LTC as per the
settlement with the union on 31% December, 1983 and who subsequently deprived of the above facility on
account of fixation of pay point at Rs.1430/= for the purpose of entitlement of First Class railway fare were
allowed to continue with the same benefit irrespective of their pay point in the subsequent revised pay scale as a

special case. Hence the question of curtailment of existing facility does not arise at all.

4. In reply to the averments made in the written statement the union filed its rejoinder reiterating its stand

made in the statement of claim.

5. On behalf of the union Shri Dulal Chandra Nath has been examined as WW-01 and Shri Jayanta
Banerjee on behalf of the management as MW-01.

6. I have heard the learned counsel for the union as well as for the management.

7. The basic question involved in this case is whether the management of FCI could enhance the

minimum basic pay for the entitlement of First Class fare for the purpose of LTC for the Block Year 1990 —
1993 from Rs.1006/= to Rs.1430/= ? In other words, whether such enhancement of minimum basic pay as
above, amounts to change in condition of service of departmental workers and a notice under Section 9A of the
Act of 1947 was required? Relevant portion of Section 9A of the Act of 1947 may be quoted as below —

9A. Notice of change — No employer, who proposes to effect any change in the condition of service
applicable to any workman in respect of any matter specified in the Fourth Schedule, shall effect such change, -

(a) without giving to the workmen likely to be affected by such change a notice din the prescribed

manner of the nature of the change proposed to be effected; or

(b) within twenty-one days of giving such notice;
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Provided that no notice shall be required for effecting any such change —

(a) where the change is effected in pursuance of any settlement or award, or

Thus the above provision of Section 9A of the Act of 1947 reveals that where any change in condition
of service applicable to any workman in respect of any matter specified in Fourth Schedule is proposed, a notice
in writing is required to be given to the concerned workmen. In the present cased it is not disputed between the
parties that the benefit of LTC bestowed on the departmental workers by memorandum of settlements is a
benefit which is covered under Fourth Schedule of the Act of 1947. Therefore, 21 days notice is required to be
given before any change is effected to the benefits available to the workmen concerned. It is also not disputed
that the management of FCI never gave any notice to the workmen. It has been submitted on behalf of the
management of FCI that a memorandum of settlement was signed between the management and the union
whereby the union had agreed that the facility of LTC with First Class railway fair would be payable to the
departmentalized workers at par with the regular employees of the corporation. It is also not disputed that the
memorandum of settlement was signed between the parties on 31% December, 1983 whereby the facility of LTC
with First Class railway fare was extended to the departmentalized workers of East Zone of the corporation on
the pattern applicable to the FCI employees for the Block Year 1982 to 1985. By signing another memorandum
of settlement of 3™ November, 1989 the facility of LTC was restricted to a distance of 1500 kilometers for a

maximum of four adults declared by the departmentalized workers.

8. The management has set up its case by stating that before 01.08.1983 the basic pay of the employees
who were drawing Rs.450/= per month were entitled for First Class Railway Fare. This pay point of Rs.450/=
was revised to Rs.1006/= in the revised pay scale as on 01.08.1983. It was due for further revision with effect
from 01.08.1987. It is further submitted that on revision of basic pay of departmental labourers, it became
Rs.1430/= compared to the basic pay of Rs.1006/=. Hence the departmental labourers who were drawing basic
pay of Rs.1430/= or above became entitled for LTC with First Class Railway Fare and accordingly a circular
dated 19™ April, 1990 was issued by the department that the departmental workers drawing basic pay of

Rs.1430/= per month may avail reimbursement of LTC with First Class Railway Fare.

9. Though the management has contended that the basic pay of departmental workers became Rs.1430/=
as on 01.01.1988 compared to Rs.1006/=, but no document has been filed on behalf of the management to
substantiate this point. Contrary to it the management itself has filed a table of pay scale of staff (Class-IV), Ext.
M-06 which shows the pay scale as on 01.01.1990. From Ext. M-06 it is evident that the pay scale of handling
labourers as on 01.01.1990 was Rs.1075 — 1580 and that of ancillary labourers was Rs.1055 — 1515. It is also
mentioned in the document that the above pay scale was the revised pay scale with effect from 01.01.1988 as
per memorandum of settlement dated 12™ June, 1989. This document also discloses that LTC entitlement with
First Class Railway Fare was available at pay point of Rs.1006/= which means that all handling workers
drawing more than Rs.1006/= were entitled for LTC with First Class Railway Fare for the block year 1990 —
1993. Obviously the basic pay of handling workers was more than Rs.1006/=. This document was filed by the
management itself which belies the case of the management. The learned counsel for the management could not
explain as to how the basic pay of handling workers/departmental workers was Rs.1430 as on 01.01.1988 which

is mentioned in the circular dated 19™ April, 1990.

10. From the circular dated 19.04.1990 it is also disclosed that after revision of pay of staff as on
01.08.1983 the pay of staff became Rs.1006/= compared to Rs.450/=, but in Calcutta Complex there was no pay
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point of Rs.1006/= in any pay scale of any category of departmental labourers. The maximum pay point was
Rs.963/=. Hence as a special case, FCI permitted the departmental workers of Calcutta Complex to enjoy the
benefit of LTC with First Class Fare despite not reaching the basic pay of Rs.1006/= which also appears to be
discriminatory and arbitrary. It is beyond comprehension why employees of same category were given different

treatment.

11. The settlement dated 21* May, 1990, Ext. W-05 between the Zonal Office of the management and the
union also substantiates the case of the departmental workers wherein facility of LTC with First Class Fare for
the block year 1986 — 1989 was extended upto 1990 at pay point of Rs.1006/=. Circular No. 20 of 11.08.1989
also shows that the employees drawing basic pay of Rs.1006/= were entitled for reimbursement of LTC with

First Class Railway Fare in the year 1989.

12. In view of above, the circular issued by the management of FCI on 19" April, 1990 enhancing the
minimum level of pay to Rs.1430/= for entitlement of LTC (Bharat Darshan) is certainly violative of provisions
of Section 9A of the Act of 1947. Hence this action of the management of FCI is not sustainable. Hence the

reference is answered in affirmative in favour of the departmental workers.
13. Award is passed accordingly.
Justice RAVINDRA NATH MISHRA, Presiding Officer

Dated, Kolkata,
The 20" Jaunary, 2020
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