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MINISTRY OF LABOUR AND EMPLOYMENT
New Delhi, the 13th March, 2020

S.0. 377.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 12/2019) of the Cent.Govt.Indus.Tribunal-cum-Labour
Court, Bangalore as shown in the Annexure, in the industrial dispute between the management of Corporation
Bank, and their workmen, received by the Central Government on 13.03.2020.

[No. L-12011/21/2019-IR(B-II)]
SEEMA BANSAL, Section Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
BANGALORE

DATED : 06" MARCH 2020
PRESENT : JUSTICE SMT. RATNAKALA, Presiding Officer

CR 12/2019

I Party IT Party
The General Secretary, The General Manager,
Corporation Bank Employees Union, Corporation Bank,
CBEU, Golden Jublee Hall, Human Resource Management Division,
Opp. Sharda Vidyalaya, Head Office, Mangaladevi Temple Road,
PVS Kala Kunj Road, Mangalore - 575001.
Kodialbali,
Mangalore - 575003.
Appearance :
Authorised Representative for I Party Mr. M. Rama Rao
Advocate for II Party : Mr. Pradeep S. Sawkar

AWARD

The Central Government vide Order No. L-12011/21/2019-IR(B-II) dated 25.07.2019 in exercise of
the powers conferred by Clause (d) of Sub-Section (1) and Sub-Section2(A) of Section 10 of Industrial Dispute
Act, 1947 (for brevity ‘the Act’ hereafter) referred the following Industrial Dispute for adjudication.

“Whether the action of the management of Corporation Bank, Mangalore in discontinuing the
procedure for the absorption of empanelled temporary Peons and Part time Sweepers into
permanent sub-staff and permanent Part time Sweepers w.e.f June, 2014 is legal and justified? If
not, what relief the workmen are entitled for?”

1. The 1% Party Union claims that it is recognised by the 2™ Party for five decades and has been into
negotiation on behalf of the workman with the 2™ Party Management. 2™ Party is a Nationalised Bank owned
by the Government of India and is a Public Sector; as and when vacancies arise in the lowest cadre of the Bank,
under the Bipartite Settlement arrived in the Banking Industry level, the 2™ Party is bound to fill up the
vacancies; they have to appoint temporary Sub-Staff within a maximum period of three months; as per the
Bipartite Settlement the temporary service rendered by the temporary workmen shall be treated as Probationary
period for the purpose of increments and service; as per Para 20.12 of the Bipartite Settlement preference shall
be given to the temporary sub-staff while filling up permanent vacancy of sub-staff, even the Sastry Award
also has similar clause, any violation of the Bipartite Settlement amounts to breach of settlement and is
punishable with imprisonment. For a long time, the 2™ Party is appointing temporary sub-staff in clear
vacancies. Applications were called for temporary posts of the Sub-Staff from the local candidates sponsored
by Employment Exchange / Sainik Boards. After interview, they were selected, appointed and empanelled;
since 01.01.1982 2™ Party has maintained the data of the empanelled temporary employees; they are paid
minimum of the pay scales of permanent Sub-Staff but without Provident Fund, Attendance Register / Payment
Register; from 25.06.2014 they have not empanelled the temporary employees though employed 500 Casual
Workers; there are more than 2500 temporary sub-staff and 1600 Part Time Sweepers, these workmen
numbering 4000 are serving the 2™ Party for decades with the hope of being appointed as permanent employees;
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Thousands of temporary sub-staff, part time sweepers were absorbed into regular service by the Bank by
extending permanent sub-staff pay scales and benefits. 2™ Party has issued Rules for filling up the sanctioned
vacancies in sub-staff cadre of the Branch and Offices from 18.03.1998. In the said guidelines Management has
agreed to fill up temporary post created against the permanent vacancies within a period of three months of
creation of the vacancy; they have also stated that on 03.11.1997 they have agreed with the 1* Party Union to
consider the permanent part time sweeper for filling up of the post of permanent sub-staff; the Management had
directed the Officials to fill up the sub-staff post in the Branches immediately as soon as Branch is opened.

2. It is further pleaded that in the year 2009, 2™ Party brought amendment to the procedure of
empanelling temporary sub-staff / peons / PTS. The new Branches / Offices and existing Branches where there
is no temporary panel had to place indent with the local Employment Exchange, advertise the vacancies in Local
Vernacular Language News Paper, publish the same in the office notice board; wherever temporary panel of
sub-staff and PTS were existing, their service has to be utilised for filling up of the post of permanent sub staff /
part time sweeper, by conducting interviews as per Para 20.12 of the First Bipartite Settlement. It was clarified
that in such situations it was not required to issue open advertisement / notification to the Employment
Exchange. The employment of temporary sub staff / PTS since 2009 is in accordance with the Banks norms,
procedures and rules and has become the Service Condition which cannot be changed without following the
procedure envisaged under the Act, regarding change of Conditions of Service.

3. It is further pleaded that, the number of empanelled temporary sub staff was 4,139 in the year 2016; the
Management has not empanelled temporary sub staff from the year 2014; 500 casual workers are appointed by
following all procedure that is followed for empanelling the temporary sub-staff / part time sweepers. On
16.10.2015 all of a sudden 2™ Party issued Circular No. 652/2015 banning empanelment of temporary peons /
PTS; the Branches / Offices were directed to fill up the permanent vacancies from time to time by conducting
direct recruitment process by issuing open advertisement and notification to Employment Exchange; it is the
unilateral action of the Management to deny the right of empanelled temporary sub-staff / PTS amounting to
change of Condition of Service of temporary sub-staff / PTS; the change of Condition of Service of temporary
sub-staff / PTS is affected, without issue of notice to the concerned individual workman; new sets of service
conditions are introduced for temporary employees without discussing with the 1% Party Union or the concerned
4,000 workmen. 2™ Party has given a go bye to the Para 20.08 and 20.12 of Bipartite Settlement, they have
violated Para 508 C and 493 of Sastry Award and also ignored Sec 25-H of the Industrial Dispute Act and also
Chapter V of the Industrial Dispute Act.

4. It is further pleaded that the repeated request of the 1** Party Union to withdraw the change of condition
of service imposed on 4,000 temporary sub-staff / PTS is not heard, hence the Industrial Dispute was raised;
during the period of conciliation 2™ Party appointed 202 temporary sub-staff / PTS from the empanelled list;
during the conciliation meeting held on 04.04.2018 the Management informed that the Government of India has
sent a guideline to dispense with the interview from the appointment of sub-staff / PTS in the Bank, hence the
conciliation meeting ended in failure. The empanelled temporary sub-staff and PTS are entitled for their
absorption with regularisation from the date of their entry into service.

5. 2" Party countered the claim on following grounds:

The dispute raised is not an Industrial Dispute under Sec 2(k) of the Act, since the temporary
empanelled sub-staff are not the members of the 1" Party Union. The temporary peons are neither discharged
nor dismissed nor terminated. The recruitment process of an Organisation cannot be termed as terms of labour.
All the appointments in the Bank are governed by established Rules and Regulations. The Service Conditions
and other relative terms of service applicable to workman staff in the Bank are governed by the Bipartite
Settlements arrived from time to time. Prior to such settlements, the service terms and conditions was, as per
the P. Sastry Award which was modified by Justice K. T. Desai Tribunal. As per the Government guidelines, the
recruitment of Subordinate Staff, whether temporary or permanent has to be made through the medium of
Employment Exchange / Sainik Boards, after compulsory notification of vacancies. When a permanent vacancy
arises, all the candidates from the selected panel whose services were utilised on temporary basis are to be
interviewed and one amongst the best has to be recommended for filling the vacancy. Accordingly, guideline is
issued in Circular No. 56/84 dated 11.07.1984, same guideline is reiterated in Circular No. 97/98 dated
18.03.1998.

6. Consequent to the judgment of the Apex Court in the case of Excise, Superintendent, Malkapatnam,
Krishna District, Andhra Pradesh vs K. B. Vishveshwara Rao and others, the Department of Personnel and
Training, Government of India in terms of OM No. 14024/96-Estt(D) dated 18.05.1998, advised that all the
vacancies have to be filled on regular basis, and notified to the local Employment Exchange and given wide
publicity on All India basis in the Employment News / Rojgar Samachar; Recruitment Notices have to be
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displayed in the Office Notice Board; As per letter F. No. 5/18/6/98 IR dated 20.11.2000 of the Government of
India, notice may be published in widely circulated local Newspapers, instead of publishing in Employment
News. Same guideline was reiterated by the OM No. 14024/1/2004-Estt(D) dated 10.12.2004 issued by
Department of Personnel and Training, Government of India; vide letter F. No. 20/31/2018-SCT(B) dated
05.05.2008, the Ministry of Finance, Government of India, advised the 2nd Party to follow the instructions
contained in DOPT OM No. 14024/1/2004-Estt(D) Dated 10.12.2004 strictly, while filling up the posts of sub-
staff / PTS. Accordingly, the 2™ Party Bank reviewed the policy of recruitment of Subordinate Staff as well as
empanelment of temporary Subordinate Staff in the 2" Party Bank and issued revised guidelines, vide HO
Circular No. 374/2009 dated 26.06.2009. Accordingly, wherever empanelled peons / PTS already exist they
have to be utilised and appointed by conducting interviews as hitherto followed in accordance with Para 20.12.
of the First Bipartite Settlement. The PSBs are requested to adhere to the law laid down in Secretary, State of
Karnataka and others Vs Umadevi and others, accordingly revised policy of recruitment of subordinate staff in
the Bank is issued vide circular No. 652/2015 dated 16.10.2015. The Ministry of Finance vide communication
in F. No. 2/2/2015 — IR dated 22.12.2015 advised the PSBs to discontinue the interview for recruitment of
workmen of the Bank, in that view of the matter alternative methods of selection process in place of interview
mechanism is under consideration.

7. It is further pleaded that the service of the empanelled temporary subordinate staff is utilised to fill the
leave vacancy of the permanent subordinate staff, the empanelled temporary subordinate staff are engaged
during the vacancy of the post of permanent sub-staff as a stop gap arrangement. There is no process / practice
of regularisation of service of the empanelled temporary subordinate staff / PTS in the Bank; the appointments
in the Bank are public appointment and they have to follow the Rules and Regulations of public appointment.
The changes made in the recruitment procedure cannot be called as change in service condition. During the
conciliation the 2™ Party had only submitted the facts before the Conciliation Officer which was in the
knowledge of the Union as well; the Recruitment Rules and selection procedure adopted by the Bank is in line
with the law laid down by the Hon’ble Supreme Court in Secretary, State of Karnataka and Others Vs Umadevi
and others.

8. Both parties have adduced evidence and the documents placed on record by them are all admitted
documents. Both have submitted their respective arguments also.

9. Nothing contrary to their case emerged during the cross-examination of either MW-1 or WW-1. The
argument submitted by them is mere reiteration of their claim and counter claim. In that view of the matter let
me commence the appreciation by reading the referred issue. The presupposition of the referred issue is, ‘there
was a procedure and practice of absorption of empanelled temporary peons and part time sweepers.....". That
has steered the 1% Party Union to contend that such absorption is the condition of their service / empanelment
and discontinuation of the same amounts to change of service condition which warranted a notice of change
under Sec 9-A of the Act. There is some difficulty in accepting the said argument, since the empanelment by
itself does not amount to offer of employment. Even that it is not the case of the 1* Party also. However, the
guidelines issued by the Head Office in 1984 at Ex M-1, Para 5 contemplates the procedure for employment of
temporary sub staff and PTS and at Para 8 contemplates filling up of the permanent vacancy from out of the
empanelment; subsequently the circular No. 97/98 / Ex M-2 also contemplates the filling up of permanent
vacancy, either through transfer or by selection of a new candidate from among the temporary panel /
Employment Exchange Sponsored and the eligible part time sweepers on graded Scale wages......... Para 2.2
of Ex M-2 refers to the outcome of the joint meeting held with the 1* Party Union on 03.11.1997 wherein they
had agreed on the formality to be completed for filling up of the permanent sub-staff / PTS vacancy from the
empanelled temporary sub-staff / PTS. Direction is issued vide Ex M-2 to the Branches at Para 2.4 C(i), to fill
up the permanent vacancy from the list of empanelled temporary sub-staff, Para 3 recites the earlier H.O
Circular No. 383/97 that “in future where temporary employee engaged against a permanent vacancy
continuously, is eventually selected as permanent employee, the period of temporary service rendered would be
considered as part of the period of probation reckoned from the date of initial appointment in the Bank against
the permanent vacancy....” Ex M-3 dated 20.11.2000 is the direction of the Ministry of Finance, to appoint
through process — it is not disputed that very same process is followed for empanelment of the temporary sub-
staff and Part Time Workers also. Further Ex M-5 is the direction from the Ministry of Finance, dated
05.05.2008 regarding Government guidelines/instruction on recruitment of staff through Employment
Exchange. Mandates by way of Ex M-3 and Ex M-5 are not at all questioned by the 1* Party. At the same time
it needs to be noted that none of these mandates expressly prohibited absorption of eligible empanelled
candidate to the permanent post.
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10. Ex M-6 is the revised Recruitment Policy of 16.10.2015 sub-Para (a) Discontinues prevailing system of
empanelment of temporary Peons / temporary PTS. If the recruitment policy and empanelment of temporary
peons and temporary PTS were different subjects having no semblance to each other, then there was no
reason why such discontinuation of empanelment of temporary peons and temporary PTS should have been
brought in Ex M-6. However, no express ban is imposed regarding absorption from empanelled list as was done
so far in the document also.

Ex W-1 the Photostat copy of a Circular of the Ministry of Finance dated 16.08.1990 is produced by the
1* Party Union to demonstrate that the Banks were allowed to utilise the existing panel of temporary employees
to the post of Clerical / Subordinate Cadre.

11. The trumpet for the 2™ Party against filling up of vacancies from the list of empanelment is the
judgment of the Apex Court, in the matter of Secretary, State of Karnataka and Others Vs Umadevi and Others
reported in 2006 (4) SCC.

They contend that they were prompted to revise the recruitment rules / reviewing policy of 2015 in accordance
with the guidelines of the Ministry of Finance, and the undertaking given by the Ministry of Finance,
Government of India, before the Hon'ble High Court of Delhi in the matter of Dharmendra Prasad Singh and
others Vs The Chairman, SBI and others, undertaking the Public Sector Banks would not violate the ratio of the
judgment of the Apex Court in the case of Umadevi and others (supra).

In the judgment of the Apex Court reported in 2006(4) SCC 1, Secretary, State of Karnataka And others Vs
Umadevi And Others, DD 10 April, 2006 in Para 44 it is held,

‘One aspect needs to be clarified. There may be cases where irregular appointments (not illegal
appointments) as explained in S.V. NARAYANAPPA (supra), R.N. NANJUNDAPPA (supra), and B.N.
NAGARAJAN (supra), and referred to in paragraph 15 above, of duly qualified persons in duly
sanctioned vacant posts might have been made and the employees have continued to work for ten years
or more but without the intervention of orders of courts or of tribunals. The question of regularization
of the services of such employees may have to be considered on merits in the light of the principles
settled by this Court in the cases above referred to and in the light of this judgment. In that context, the
Union of India, the State Governments and their instrumentalities should take steps to regularize as a
onetime measure, the services of such irregularly appointed, who have worked for ten years or more in
duly sanctioned posts but not under cover of orders of courts or of tribunals and should further ensure
that regular recruitments are undertaken to fill those vacant sanctioned posts that require to be filled
up, in cases where temporary employees or daily wagers are being now employed. The process must be
set in motion within six months from this date. We also clarify that regularization, if any already made,
but not subjudice, need not be reopened based on this judgment, but there should be no further by-
passing of the constitutional requirement and regularizing or making permanent, those not duly
appointed as per the constitutional scheme’.

Thus, the Apex Court distinguished the circumstance as against other Public vacancies which are to be filled in
accordance with the guidelines laid in the said judgment.

12. There is no evidence suggesting that mere empanelment would culminate in appointment to the regular
post, as and when the vacancy arise. Ex W-1 at Para 3 would refer to the provision in the Bipartite Settlement
Para 20.12 which contemplates that the femporary workman will be given preference for filling up of permanent
vacancies and if selected, they may have to undergo probation.

13. From a conjoint reading of above admitted documents, it stands clear that the absorption of empanelled
temporary Peons and Part Time Sweepers into permanent Sub-Staff and permanent Part Time Sweepers though
was in vogue, it was not automatic absorption from the list but on interview and selection. What is discontinued
by the modification of the Recruitment Policy vide Ex M-6 dated 16.10.2015 is the empanelment. The
empanelled body is not dissolved, like any other candidates these empanelled members have to participate in the
fresh process of selection along with other candidates by applying in response to open advertisement and
notification to the Employment Exchange.

14. In the light of the above position of law and facts, if any empanelled temporary peon or part time
sweeper having served for 10 years or more against a permanent vacancy of sub-staff and permanent part time
sweeper, there is no justification to deny him his legitimate demand to absorb him to the said post if he is not
otherwise disqualified. Though there are eligible candidates, preference shall be given to such empanelled
members who have served for more than 10 years against a sanctioned post. Neither the revised policy nor the
judgment of Umadevi would come in the way of the 2™ Party for such absorption.
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AWARD
The reference is accepted.

The action of the 2™ Party / Management of Corporation Bank, Mangalore in discontinuing the
procedure for the absorption of empanelled temporary Peons and Part time Sweepers into permanent sub-staff
and permanent Part time Sweepers w.e.f June 2014 is not legal.

2" Party is directed to consider the members of the empanelment who have worked against a
permanent vacancy / sanctioned post for more than 10 years, if they are not otherwise disqualified to the above
posts.

(Dictated to o/s Steno, transcribed by her, corrected and signed by me on 06" March, 2020)

JUSTICE SMT. RATNAKALA, Presiding Officer

7% faeell, 13 W, 2020
PI. AL 378 —23iEe fdare AfAFTH, 1947 (1947 BT 14) BT GRT 17 S JATARI H Hwid
WIHR g 6 6 A & yegdd & dag AN AR 996 FHeRI & 99 Jged d Ffde
e faare H < WRBR SIS JTHI0T /319 AT, SR & y=e (Fe9 H. 65,2006) Bl
THIRIT HAT § Sl Hsid IRBR Pl 13.03.2020 DT YT G AT |

[¥. TeT-12011 /58 / 2006-31T8 3R (A-11)]
T 99, AT STTSBTRT

New Delhi, the 13th March, 2020

S.0. 378.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 65/2006) of the Cent.Govt.Indus.Tribunal-cum-Labour
Court, Jaipur as shown in the Annexure, in the industrial dispute between the management of Central Bank of
India and their workmen, received by the Central Government on 13.03.2020.

[No. L-12011/58/2006-IR(B-II)]
SEEMA BANSAL, Section Officer
S ECE)
P WRHR A A0 vd s% rarad, Sy
1. ame ). udboT 4. 65 /2006
YIoRIA JAMRHRT : IETHET Fgaal
JHIA . L-12011/58/2006-IR(B-11) fa=ia 03/10/2006

BT, Aveel 9 abd RIS I,
A—13, 3T SN BT 91T,
e R, SR |
CERIL

1. HENIH FETIEID,
ezl deb 3 gfoea,
ST BT, 3= Wad,
AR T5 s, RTAT—AGR |

2. YT Y9I,
I §@ 3 gfosn,
ITET J9MMell R /Sl IS,
RTeT—sragR |
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SuRerq :
it &1 3R W & RIS —ufafafey
umedf oY IR W ¢ & qoig I —fATY S

: e -
foi - 28-02—2020
1. ST HATAT ART WRBR, T3 foell R faid 3.10.2006 ®1 3ienfire farg srafrm 1047 (K11
M ATH IJRAFTIH HET ST B gRT 10 SWIRT (1) (@) T 2—(I) & JI=<Nd Taad Afdad & JART o
feifrd faare s arfdreRor @1 =g gg Uit fdar war —

“Whether the action of the management of Central Bank of India in not giving the posting to
Sh. M.P. Verma on promotion as Head Cashier-II at jaipur after making transfer orders at Jaipur itself

on 17-1-2006 is justified ? If not, what relief the workman is entitled to?”

2 faTi 16.11.2006 BT fdare U B8 TR IIAHROT GRT IHAUL BT MM dxd gy il &1 e
o T & a8 U T BT AMHHT U BN |

3. QU USRI 3IffdNI & ug Rad 81 & SRl f&A® 18.1.2010 &I Ureff @1 3R | I &l
AP g fhar war| uefl &1 uF 2 6 sl W@ 1 7 &9y FEfdy SR & feF U
Gl i & 9 Raa usi &g fafie 9 § SRRG HHATRAl | fded M f6d o | 37 el &
IR WR fJuell =1 fafies aFf 9 SRR I SHARAl |4 47 911 A&, TSl g ar ga.uLad af
e ol g & ue W Yfad 2 v < gU ueRdd R | R gadiadt @1 denen R,
SIYR ARAT H USRITUd fHar| 9 el # I e o & uwe WieR B Al 9 o 3 Uil W
TEIER PR WA Y Bl diel § AR fQFid 19.1.2006 F oam # yad @oidl gl & o R &
PRAT YR FR < | 99 57 L) A1) g 2L sNaRad J $9 U9 Bl WIbR el fhar| fewg v dia
9 39 UWE B WHR B Y Wb § 4 | 39 Wgld IR Gl gdged delell TR, SAYR + AT
UfThT 3§ S faie 19.1.2006 ¥ VG WSl gl & U WR PRI BRI BT QT SN fdar| fquell da
Bl YR AT & AFAR UG UK BT 3RABR PR dI &2 H FaET HHARI (0T UG A Ioda]
9l v yaIHa g fSaR @R faar Simar or) wd s LA vl sharad 59 9eR Qe 17.1.2007
TP & fo) IeaaR ol 3R Ug e & ford fSaR 81 T | fqueli?ior gRT o9 Wed & qard H AR
| & 191 HJ g TSl SNarad B AT M o & ford e 17.1.2006 BT UEE @oridl g &
U8 TR Ug WIUF & SIRI 3N Bl FRE B DI SRIAE DI S ol | Tl 59 Qi Bl demell TR
SAR ¥ B yewifud AT o W | SEfh 39 WM W GHGEE B (S il Wed @ wed ©)
USRI T 7 gapT o | faueliTor §RT 39 USHR TH.ULGAT &l 3y d¥id ¥ Jee @4l g & ug
WR BRI TE B} QA | g daAr faA e 19.1.2006 | & veE @Ol fgd@ & ug R ARl TR,
AR T # ueRenfid B den favy v uM & SIfeT 7| o are WeR wR aifd fhar o @
THLGAT BT f&H® 19.1.2006 A G WSl fgaid & U8 W YSIfUd 2 3R <7 9K 3MMdd o ure
& IMBRY B |

4, fqueiRror @7 3R 9 Q7P 30.4.2010 BT AIRICR UK (AT TAT| IFHT Ig HAF © b Ufvd
fqare 3l faare 8l 2| Aol NBR=q 3fde & | el &1 ¥ar wal & aR § Py fdarg 781 gai |
geT @ofiel fgdia &1 U8 “Yala U’ Tl & | Qe 17.1.2006 BT 99 YEEE R 3@ SN &R
fem T, T gt FHsiian el & |Hel U oard e 30.1.2006 # fbar war & | ureff gwr
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Td f5d T FUF AEREN & | Wl BT oy §U W YU @olid! fgd & Ug R B dRA q AL
Rt AT | 3l Ut BIg ST UM &1 AfIBHRY T 7 | 31 are e fasar oird |

5. ureff 7 SfUe WIed H WEldR UWIE adl bl UNIer fhAr Ud WoRkdl Wied ¥ Use Se—1 ¥
Seeg—7 Yoidg YaRia &y |

6. fquely =1 oo ey # SR GUAT o UeHE (TIIREL) I Hew HAR [T Gl YIS DI
oiferT far der yerdia |red H ueei-—uH 1 9 2 usRia B |

7. faTid 5.2.2020 B A IAUET & TR fORIEN T Fo SR Ut e o1 yRefiem faar | reft
% Ui &1 a8 T © b f® 17.1.2006 B fAuelnTor 94 S wRayg Ueel Sej—1 GA.ULaH! T & o,
I, UY Sg—6 UKE Bl U IR wHUIA! 7 AP 18.1.2006 BT WHR PR forar of R ARAT dgw
UMl TR, SR gRT &b 18.1.2006 1 € THUIEH BT faAld 19.1.2006 & wRAT H Yem= @ofial
fgia & uq R S TR &1 ey < A1 7 o | fquefiTor gRT S99 SM<e & 99 o foram ST FEl
T © Ty usi—TH 2 9F f3AI® 18.1.2006 7 AT AT Y& deMTell TR, SRYR 3R 7 & vAdiaH o
A fear T | saferd S ofey & oAl ¥ gAULaAl fhdl UPR qra 8 B B | df% I8 uF weE
H & T ST sl TH.ULEHT Wl Udgd & MIgAR 3P 19.1.2006 BT UL @ofid! fgdia & U
TR YSRAT & T 3R 39 Ug & 9 I7fdie uRem UM & ARy € |

8. fqueferor & STy 7 ofu Tbf H U8 bel & fH s UHA T Bl yeR-UH 2 UF & Al 9
AR UdHH b HAEgH I (AP 18.1.2006 BT B FiHd PR AT WAT o1, T USe Sg—7 AR b
ARV ¥ AP 19.1.2006 H THULGAT DI UKINAT UG WR BRI 7 PR B e < fear or | ga.dragdt
U WE H UST-THA 2 UF B AEGN B WHR BRI 7 | g guHE @l fgdg @1 oug b
TSI BT g el o 3R THALA! T 59 Ug R B B W A& b, a8 Bl o ulRerm &1 gt
FRA BT AN T T |

9. A SYIUET B db! R A b Iy § faar fhar |

10. 39 faare ¥ g faarvig € f& o fausiiror gRT 3916 17.1.2006 &7 THUI.GAT DI YL @olil
fgd & U R UGId &_1 & JHd & SR UA.ULTHT §RT UG Widhd dR ol ST 9 19.1.2006 4
IRIT TS TR H BRI B BT MY I I I THYLTHT BT USI~Id Ug R < 3Meid aRelry o= &
PR B2

11. fquell @1 I8 mufcd © % g WRAR §RT 9 AT Bl fJarg Hafid B BT Qe I T8
21 39 g ¥ 39 Afdaxvr o1 ag glaeRa ot @ fF w9 weR S fF 39 yaRu # e WRaR
2 §NT STAIH & gRT 10 & SI<TId U WAGdAl & ARV H I8 fAa1g 59 AfHer $I =r-org=
2g UG far & | s I% SIfaRuT $9 W @ dudm &1 uev dR 2 e Tel © | fauel
9 AW IMQT Bl [l |erd rery § gA el &f © | s § 39 fdarg & SR =g enaRd
B ST A | I8 I8 Scord fhar o ) Sfrd @ 6 Jar femi @ e wiRa fea m
UGIfT 3MMS TAT MY & HoRawy bl dHGR &I e uReam & dfua fear on, fAaw<e

e faare 8 RTaar e 59 AfPaRor & aafeR § 2

12, SUIUET B el P IIAR T ol gy & dF Red uel &g fafie @ @ smaed
AT BT, 2N THULEAT §RT $9 US 8g 3MdaT BT G2l Qs 17.1.2006 @1 fauell gR1 S deMmed!
TR, SR Er § Fyfad 8 gwiE Q3 o & ggerd SW iR foran §iEr fqarfed 78 €1 waw
Sg—1 g1 fquelt =1 ureff &1 ¥z fder e on &y WieR 5 9 & Swi 98 e 19.1.2006
H dTell TR, TAYR AR H Yo @ofid! fGd & 98 W) SR &A1 UR™ X | TA.ALad 39 U
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R W Y faid 18.1.2006 PI 37U ERIER IR (AU | 9 HH H AT J9gd gRT U S<g—7
fcer fa s 18.1.2006 THALGAT BT A ok fadAld 19.1.2006 @I fgdg R § SYET R IR T8N
Gl fgdfla @ ug R &R S b1 Aoy fear| sqe Sw fauell &1 a8 9o € fb S wrEn ydgd
UMMl TR, STAYR DI Ya2—TF 2 95 S H) I8 Ao faar o b a8 vadiadl o a8 g ax o &
g e wxarg @1 Ao of forar w1 & dm vH.diant @ Har vy @oliel g & ue W ghnT |1
PN, I THATHAT F US BT WIhR B forar 87| Uee—vH 2 U § fauefivror 5 3meer / udd T 9199 o
FT I B HROT I TE1 fHa1 2 by USe—TH 1 AeS M AYad Bl UG Ui 7 fauefiror
q ofee aud foR SN &1 HRT Y aftfa fBar © 1 fauell & IgaR faAi® 17.1.2006 BT T4 UGReTIA
AT (USY Seg—1) SN fhar Trm a1 I8 |As 1 of b il Mdlsall ORI & &Hy
dfed 8, 3R I8 g SRR A0 # o | gdaferd vHULER! B SH@l A Ny & o emar Jermen
TR, SR H & JgH Tolidl gl & Ue IR USRAUT & ey < fad M| fbg o & I8 a9 9
goT b &if3ry dfrg &1 us WRfEa 781 © 1 S=F I YR - gU Al 3ael ¥G8 a3 |

13. grft & Ui @1 a8 9% € f& oF UeRi—TH 2 U3 T A1 AT yeEd Bl uT 8, 7 8 gl
T BT TeJAR Gfad fBa1 S fquell =7 g=io fhar &, safer) yaI=Iia e & AR 3 84 9 urell
FI 9 US @ 3N uRem™ 3T B B |

14. A 39 I W U A & UBRT H 799 fBar| ureft 71 g1 & e & WR1 10 H I8 HET
2 f& tadiaat &1 A6 19.1.2006 9§ @Y FU W G Golidl g & UG W B 781 d fear o
T B 3 HUF & wnelA H A diaAr | wuergde Wred § 9wl € 6 99 e 19.1.2006 ¥ v
Gordl fgdg & 98 W fAueior 9 sy w9 9 SR T8 $3 QA7 | 37 BNl U9 e @) fsfed I8 '
b urefl W & JFER, URAIAT USIA drel Ug WR fFId 19.1.2006 W SHA BRI A€l oA TWAT 3fid
I AT ISR dTel Y Foidl gl & g =g fafed &Rl 721 51| 39 UaR &1 7 o &
UHATH YR fquell gRT f3A1d 18.1.2006 T & UG Teeg—1 3N/ UG Pl A9 of ol & Ydhe Bl
21 O & Ueel-uH 2 oy gdge B NIt Us W W € | TAAL AT | e gfoieror ¥ geei-uH
2 U3 Bl PR IJg WIHR fhar g & 'sa6! S IR 8|7 WAl &l YSI—UH 2 U5 Bl bR
BT U9 oET Udad gRT f3Aid 19.1.2006 & Uff & 969 ug W @18 &R & 9 fomn S a7 e
PR B AW 2 [P fquel 9 {7 18.1.2006 BT 37U WA Udgd DI MY UG a0 ol BT A el
9 dac U fHar ox7 S99 Aqfad A fBar| I8 SRoT R b A ydgd § g dad B 59 ey
@ AYE o b g W ST PRand gy faie 19.1.2006 BT YA ARG, fgdig uRI H T9H U W BRI
T PR Bl Pel | BN o # aftia dedl B WREEET b1 Al Ty gEer uwgd | A1 fhar R gl- g
i 99 9= H aftfd el &1 srurer Rt fdd / @fddal §R1 UF & g%y dR Qa1 131 8, dr I8
SULRY TR & dgaldl @ MER W B S aifed b gz 3§ aftfd qeai & dgar dafed
UEGRI Bl PR A T8 T 39 RAfd # Safs wafda Fgfaa & e o f[Garadd @ yd € auEd o
forr ar &1, wadlgdl &1 A 39 ey gl ¥ degHR AqfHd #R fear W 8, e e ¥ gE.
T gRT 949 U W bR A1 e fhar 2 g, a1 59 Refa # 9 if¥eRer & gaeRa siftma 9 uHdl.
g 999 ug R g A nfdfd o @Y urd A BT AABRY T TE B 2

15. fquell 9 geei—uH 1 ufoSaR # & sgad dwid SAYR Bl fadld 17.1.2006 D AT DI
IO ol BT T2 BRI Afed Jad R A1 o1 | vadad 7 o ufdusierr ¥ I8 WieR &A1 2 & a8
BB FHI D (o Tl b IbY ANARORE & BRI Aed & UG R X8l o | $Aed did &l ug
RIS BETRT @ SO H S 21 39 Refd # Ife IS e yeaw a1 dedl @ Tad JHeRl &
IR TR IR R AT 17 81 SR Hawifas U ¥ S99 MY & [Faraa & gd & S99 999 o forn
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AT B Al YT IRy, AT BHER Bl Bls IR S fF M U § ST B U IR BT IRHR
Gord T8l PR © |

16. Sugad fdde & SuRT=< fauell gRT TA.dLgdl &1 faisd 17.1.2006 I Fgfaad w=ara Uf¥a &=am 9
THULTAT ERT Iad T Bl WIHR BR oF & SR &1d 18.1.2006 Bl & IT HIRIUSY & Yd Iad
AR BI fIuel N1 9 wU | 99 o YA BT B | S SNy & STgARYT H fAAiE 19.1.2006 BI
feda o # dias § 999 g &1 B BRI A foran St ff weifa v | saferdy we @t
g & U WR oM<y & SRV H§ BIS 1 T BT & BRY TAULTH B I IS 7g < dls MMH
IRA U &R BT ARBR T8 21 fAuel uded I=a o e sfsar grr ueft vadiaat &1 yum=
Gordl fgda & ug R yewenfid 7 R H Big orduar el € ud uneft {5 rga &7 e e B |

17. AR aEgaR TR fhar SIam 2 | 219 FTerd §R1 9 Jiel ¥ =Araf-oig gq waidd faare
P IR SUYFIIER &= mar 2

18. Ao @ ufafef o< SReR &1 Aefie fJare A& =H 1947 & gRT 17 (1) & F=id
gaTeed U @ S |

RMET /8T Agaal, YWerRH Siferhr
¢ faeell, 13 A, 2020

PI. M. 379.—3AEMH fdarg A=A, 1947 (1947 BT 14) B GRT 17 & JTART H D=
WHR 4% i ISQT & Jagasd & dag Faedl AR 96 HHGRI & 49 ey H ffds siefie
fdare # o< WRHR AENfTe ARTHIT/ 59 e, [AR & gdre (FaH 9. 04,/2005) DI THIRIT
PR 8 Sl Dl ARBR DI 13.03.2020 DI UTKT GaAT T |

[¥. Te-12011 /154 / 2004-31T8 3R (A-11)]
AT S, ST STfEreBRY
New Delhi, the 13th March, 2020

S.0. 379.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 04/2005) of the Cent.Govt.Indus.Tribunal-cum-Labour
Court, Bangalore as shown in the Annexure, in the industrial dispute between the management of Bank of
Baroda, and their workmen, received by the Central Government on 13.03.2020.

[No. L-12011/154/2004-IR(B-1I)]
SEEMA BANSAL, Section Officer
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIUBNAL-CUM-LABOUR COURT,
BANGALORE

DATED : 03*° MARCH 2020
PRESENT : JUSTICE SMT. RATNAKALA, Presiding Officer

CR 04/2005

I Party II Party
The General Secretary, The General Manager,
Vijaya Bank Workers Organisation, Vijaya Bank, Head Office,
37/1, 1 Floor, Car Street, Ulsoor, 41/2, M.G. Road, Trinity Circle,
BANGALORE — 560008. BANGALORE - 560001.
Appearance :
Advocate for I Party Mr. D.R. Vishwanath Bhat

Advocate for II Party Mr. Ramesh Upadhyaya
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AWARD

The Central Government vide Order No. L-12011/154/2004-IR(B-II) dated 17.12.2004 in exercise of
the powers conferred by Clause (d) of Sub-Section (1) and Sub-Section2(A) of Section 10 of Industrial Dispute
act, 1947 (for brevity ‘the Act’ hereafter) referred the following Industrial Dispute for adjudication.

“Whether the action of management of Vijaya Bank is justified in dismissing the services of
Sh. B. Balakrishna Reddy, Clerk, w.e.f. 06.08.2002 on the grounds of doing acts prejudicial to the
interest of the bank under clause No. 19.5(J) of Bipartite Settlement? If not, what relief the said
workman is entitled to?”

1. The 1* Party Union has espoused the cause of its member, Sh. Balakrishna Reddy / Clerk / employee
of the erstwhile Vijaya Bank (on amalgamation Bank of Baroda) as a measure of punishment, since the
allegations against him came to be proved during the Departmental enquiry. In his claim statement, the 1* Party
challenged the fairness of the Domestic Enquiry held against the workman and the legality passed thereon.

2. The 2™ Party refuted the claim statement allegations and while justifying the action taken against the
workman.
3. On the rival pleadings, a Preliminary Issue was raised regarding the fairness of the Domestic Enquiry

conducted against the 1% Party workman. After a full-fledged trial, the issue was answered against the
Management holding that,

“The Domestic Enquiry conducted against the 1*' Party by the 2" Party is not fair and proper”.

4. Thereafter, the 2™ Party in their effort to substantiate the charges against the workman examined two
witnesses and rebuttal evidence is adduced by the 1* Party.

5. Both have submitted oral / written argument.

6. The allegation against the 1% Party workman vide charge sheet dated 05.11.2001 was to the effect
while working at Madanpalle Branch as Clerk from 18.10.1985 till his suspension on 27.02.2001,

Firstly, he misappropriated various amounts remitted by customers to a tune of Rs. 3,02,000/- to the
credit of their respective LTD Accounts while working in the loan section and manipulated the books of
accounts (as detailed in the Charge Sheet).

Secondly, he thereafter remitted the accounts misappropriated by him (as detailed in the Charge Sheet).

Thirdly, in order to conceal fraudulent acts of misappropriation, he manipulated the books of accounts
i.e., the balancing register of LTD accounts from February 2000 to January 2001.

7. The 1% witness examined for the 2™ Party on the merits of the case was, the Investigating Officer who
was working as the Senior Manager in the Regional Office at Vijayawada. His evidence is to the effect that, the
Branch Manager Madanapalle had reported that the Branch has received three credit slips purportedly prepared
by the 1** Party workman for the credit of certain LTD Accounts. The account number mentioned in the LTD
slips did not find similarity while comparing with the account numbers in the LTD registers; there was a
difference of Rs. 3,00,000/- as on the last day of February 2001 and this gave suspension that the 1* Party had
misappropriated LTD credits.

The witness further detailed the documents examined by him and the discrepancies found therein. He
produced the original deposit / loan account balance register for the period 31.10.1999 to 31.01.2001.

During the cross examination he admits that, for advancing loan against Term Deposit Loan, the Bank
obtains original term loan deposit receipt along with the application in DOC Form 54 and debit voucher. The
loan will be paid either in cash or credited to the SB A/c of the customer; the FD receipt and DOC 54 will be
pinned and kept in safe custody which will be in the joint custody of the Branch Manager and the Officer. The
statement of those Branch Manager and the officer is not recorded by him. There was no complaint from the
account holders against the 1* Party and he has not recorded the statement of customers.

The next witness was the then colleague of the 1* Party workman who was working in SB Cash and
deposits; from February 2001 to August 2001, she was allotted work in the Cash Department. In that capacity,
she identified the signature of the 1* Party workman on the document Ex M-37(a) / Deposit / Loan Account
Balance Register. She has also stated that, the 1% Party subsequently remitted a sum of Rs. 3,00,000/- by
crediting vouchers in his own handwriting on 19.02.2001 for a sum of Rs. 50,000/-, on 22.02.2001 a sum of
Rs. 35,000/-, Rs.25,000/-, Rs. 30,000/- and on 23.02.2001 a sum of Rs. 1,60,000/- vide Ex M-29 to Ex M-33.
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During cross examination she admits the suggestion that Ex M-29 to Ex M-33 are in the handwriting of
the 1* Party and his signature is not found there.

8. The 1% Party workman during his rebuttal evidence stated to the effect that, he has not committed any
misconduct as alleged; he was only a Clerk not an Officer or Manager; he had no power to sanction loan to
anybody in respect of LTD account (loan on term deposit). The fixed deposit certificate will be in the safe
custody of 2™ Party Branch and the certificates are kept in the safe deposit volvt which will have two keys; the
Manager and the Officer will be custodian of these keys; it was not in his custody and he is not aware of any
loan amount borrowed by the parties.

During the cross examination, he admits that he worked under loan and advances section though he
was unable to remember the exact period. He admits the reply given by him to the charge sheet vide Ex M-38
and also another representation given by him seeking revocation of suspension vide annexure 39. He admits
that in the loan and Terms Deposit Register wherever he made entries he has put his initials; Ex M-37(c) is his
signature. He also admits that total amount of Rs. 3,00,000 was remitted to five different accounts of customers.
He further admits that the five vouchers under which the remittance is made vide Ex M-29 to Ex M-33 are
prepared by him in his own handwriting.

9. Sh. BDK for the 1* Party submits that, MW-3 during the cross examination admits that customers who
come to the Bank requests the Bank Officials to fill up the Bank and filling up the Forms at their request would
not amount to misconduct and the 1% Party has not signed the challan Ex M-29 to Ex M-33. It is also the
contention of the 1% Party that, at the relevant point of time he was working only as a Clerk but not as an
Officer, it was the Branch Manager who had the authority to sanction the loan on recommendation of the
Officer. His duty was only to enter in the ledger as per the information provided from the loaning documents.
The customer cannot file one more loan application when his loan certificate is placed under the joint custody of
the Manager and the Officer at the time he availed the first loan. He could not have filed application for one
more loan without the connivance with the Manager and the Officer. The account holders from whose account
the money is allegedly misappropriated are not examined as witnesses. Just filling up of the Form on the
request of the customer would not amount to misconduct. During his cross examination nothing was elicited to
establish the charges. The entries made in LTD Registers by him has been counter signed and checked found by
the Officials of the Branch.

In the premise of the above, I have gone through the case records. In his reply given to the charge
sheet dated 06.12.2001, he had denied the charges however among other things had submitted thus,

2. [ further beg to submit that no sooner the lapses of procedural deviations involving the various LTD
accounts, which have been sanctioned twice in respect of the single security were pointed out, than 1
took immediate steps, in my own interest and in the interest of the bank and remitted a total sum of
Rs. 3 lacs on the following dates:

19.02.2001 Rs. 50000/-
22.02.2001 Rs. 90000/-
23.02.2001 Rs. 160000/-

3. I also wish to submit that none of the LTDs referred to in the charge sheet was raised by me. On the
other hand, these loans were availed by the respective deposit holders and the same is evident from the
composite letter of lien executed by the concerned borrowers.

7. Assuming for the sake of argument, but without admitting, even if the allegations of manipulations
and other alleged acts of misappropriation were construed to be true, it can only be observed that the
same are purely temporary in nature, mainly on the grounds of certain serious nature of procedural
deviations, which has been followed in the Branch. Under such circumstances, the entire blame and
responsibility for the whole episode cannot be placed at my doorsteps.”

10. In his appeal memo among other grounds he had averred

“....what has carried out by me as clerical staff during my tenure as a loan department staff was at the
instance and instructions of the Officer in charge and the Branch Manager...”
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11. Before this Tribunal the Investigating Officer had displayed in detail the investigation carried out by
him and the documents verified the difference of Rs. 1,00,000/- for February 2000 between the LTD Balancing
Register and the general ledger and another difference of Rs.3,00,000/- for the month of April 2000 which
continued upto January 2001 and in the month of February 2001, the 1% Party paid Rs. 3,00,000/- to the credit of
LTD account on various dates. He has cited to the letter dated 23.02.2001 of the 1% Party wherein, he admitted
that he was working in the Loans and Advance Department which also included LTD Section during 1999 to
2000 — LTD 15/99 was granted and balance outstanding as on 16.10.1999 was Rs. 66,440/-. On the said date he
prepared fresh LTD document for Rs. 60,000/- on the same security even though existing balance was
outstanding and rounded off LTD 15/99 to show as if account is closed — the credit voucher dated 23.02.2001
for Rs. 1,60,000 to the credit of LTD account was prepared by him without mentioning LTD account number
and party’s name — in the back side of voucher, it is mentioned that account number 13/99 for Rs. 1,00,000/- and
15/99 for Rs. 60,000/- out of sum of Rs. 1,60,000/- a sum of Rs.60,000/- was credited to LTD account number
15/99 on 23.02.2001 and the entries are passed by the 1* Party; while raising the fresh LTD on 16.10.1999, he
has not closed LTD 15/99 and it was closed subsequently on 23.02.2001. During interrogation he submitted that
while raising fresh LTD of Rs. 60,000/- he has not closed existing LTD’s and simply rounded off without
passing necessary vouchers; he remitted the account at later date.

The witness likewise have given the details of manipulation in respect of fresh LTD account 80/99
granted on 11.11.1999 for Rs. 1,00,000/- though the existing balance outstanding was Rs, 1,13,550/- and the I
party had prepared the voucher and rounded off old LTD 13/99 and he has prepared the credit voucher dated
22.02.2001 to the credit of LTD account 16/99 of Smt. P. Kamalamma; he has signed the voucher and remitted
the cash of Rs. 25,000/-.

He has averred with regard to the LTD account 16/99 as per Branch records standing in fictitious name
of Sh. G. Amarendra for Rs. 5,000/- against the security of Rs. 21,000/-, he was present on 22.02.2001. Out of
Rs. 25,000/- to the credit of 16/99 of Smt. P. Kamalamma only Rs. 10,000/- was credited and the balance
amount to LTD accounts 47/99 and 36/98 at Rs. 10,000/- and Rs. 5000/- respectively on that date; he has
entered the credit vouchers.

He has further stated about the information given by the husband of Smt. Kamalamma informing that
Smt. Kamalamma availed LTD of Rs. 1,00,000/- and it was closed subsequently and fresh LTD was availed five
to six months of the closure. Similarly he has averred about the account of Sh. Venkataramana Reddy who has
availed Rs. 40,000/- LTD account No. 47/99 on 15.06.1999. On 19.01.2000, LTD of Rs. 42,000/- was granted
in the same security, the vouchers for the fresh LTD 96/99 was prepared by the 1* Party and LTD 47/99 was
rounded off without necessary remarks. The 1* Party has remitted Rs.30,000/- on 22.02.2001 and has prepared
the credit voucher; a sum of Rs. 10,000/- was credited to the LTD account 47/99.

Further he has stated with regard to the LTD 36/98 sanctioned to Sh. K Manjunatha Reddy loan of
Rs. 50,000/- availed by K Manjunatha Reddy on 26.06.1998 in LTD 36/98 against security of Rs. 60,000/-. A
fresh loan of Rs. 50,000/- was granted on 22.01.2000 in LTD No. 99/99 against the same security of 60,000/-;
the balance loan was 54,044/- as on that day. The 1* Party rounded off earlier LTD 36/98 and prepared the fresh
loan 99/99. The 1% Party remitted Rs. 50,000/ to the said account 19.02.2001 to the account No. 36/98 by
preparing the credit voucher. The credit voucher of 16/99 LTD a sum of Rs. 5,000/- is credited to LTD 36/98
on 22.02.2001; the party rounded off the old LTD 99/99 even though the balance was outstanding in his
account.

He has remitted 35000/- cash to the LTD account 99/99 on 22.02.2001 and has signed on the back of
the voucher for having remitted the cash and vouchers were entered on 22.02.2001. Further LTD 18/99 stands
in the name of Smt. P. Siddamma who availed LTD of Rs. 7,500/- on 27.02.1999 and it was closed on
28.04.1999. There is a credit voucher for Rs. 35,000/- dated 22.02.2001 to the credit of LTD account number
18/99 of Sh. K. M. N. Reddy. As on 22.02.2001 the LTD 18/99 does not exist as per LTD register. LTD 96/99
standing in the name of R. Venkataramana Reddy is closed on 24.04.2000, out of proceeds of deposit which was
liened to the account. There is credit vouchers for credit for Rs. 30,000/- to LTD account 96/99 which does not
exist as on 22.02.2001. A sum of Rs. 30,000/- dated 22.02.2001 was credited to LTD account No. 47/99 in the
name of Sh. R Venkataramana Reddy.

In the balancing register for February 2000, it is mentioned as Rs. 6,28,456/- but the actual total is
Rs. 5,28,456/-. On perusal of page total for February 2000 the actual balance is Rs. 17,44,948/- but as per
balancing register it is Rs. 18,44,948/-; there is a difference of Rs. 1,00,000/- with the General Ledger. For the
month of March 2000 there is difference of Rs. 2,10,000/- between the Balancing Register and the General
Register. In the month of April 2000 as per the Balancing Register the total is Rs. 28,60,411/- but the actual
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balance id 25,60,411/-; the difference of Rs. 3,00,000/- continued till Jan 2001. The 1% Party inflated the page
totals in the Balancing Registers and put his signature.

The 1* Party vide his letter 23.02.2001 addressed to the witness informed that LTD amount was not
credited to the respective accounts over sight and later credited Rs. 3,00,000/- to the respective accounts. Vide
his reply to the queries of the witness, in his letter dated 01.03.2001 he had replied that, he has prepared the
LTD documents one to five referred in the letter and entered in the register and the accounts were rounded off in
the LTD Register without passing necessary slips which were passed subsequently. Ex M-16 is his Enquiry
Report.

12. Unfortunately, for the 1% Party there was nothing contradicting the above averments of the witness
during his cross examination thereby the above evidence has gone unchallenged. He has not disputed his
Handwriting in Ex M-37(a), M-37(b) and M-37(c). He has not shown during his rebuttal evidence why and
how he committed the above irregularities in the Loan Account Balance Register. Though, it is possible that,
being a Clerk, he could not have committed the misconduct as alleged in the Charge Sheet as his own. In this
Industrial Adjudication we are not at distributing the responsibility of the misconduct among inmates of the
Branch, we are only concerned about the incriminating evidence that is brought against the workman before this
Tribunal. It is not his case that real culprit is scot free and he alone is discriminated. Though, the loss suffered
by the Bank is made good subsequently by him, things stand clear that he intentionally indulged in temporary
misappropriation of the customers money, tampered the Bank Records which is a serious misconduct,
prejudicing the interest of Bank and also a gross misconduct under Sub Clause (J) of Clause 19.5 of Chapter
XIX of the Bipartite Settlement 1966. Wherefore, the punishment imposed on him thereby dismissing him from
service w.e.f 06.08.2002 is justified.

AWARD
Reference is rejected.
(Dictated to o/s LDC, transcribed by her, corrected and signed by me on 03™ March, 2020)
Justice Smt. RATNAKALA, Presiding Officer

T fReety, 17 5T+, 2020

T3, 380.—3=NRIF faare Afa =T, 1947 (1947 FT 14) T =T 17 % T | Hesid
TALHTT HAH T3 TLATY FFIET USET UF 77 o TAeAT F g (HITSTh! 37T I FHHA F a4
e # MY et Fere § Fed 99T =S ATawo Ud 99 FAed-2, ISHE & 9491
(Sasf FEAT 19/2018) T TR FAt & ST Fe17 T A7 17.03.2020 FT ST ZoT 27|

[€. S=-16025/4/2020-3T$3 (TH)]
1.6, RRwieg, saw ai=>a

New Delhi, the 17th March, 2020

S.0. 380.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 19/2018) of the Central Government Industrial
Tribunal/Labour Court-2, Chandigarh now as shown in the Annexure in the Industrial Dispute between the
employers in relation to the management of M/s. Beant Parmar Security Agency and other, and their workman,
which was received by the Central Government on 17.03.2020.

[No. Z-16025/4/2020-IR(M)]
D. K. HIMANSHU, Under Secy.
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ANNEXURE

IN THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT-II,
CHANDIGARH

PRESENT: SH. A.K. SINGH, PRESIDING OFFICER

ID No. 19/2018
Registered on:-18.07.2018

Jagdish S/o Karan Singh, R/o Village & Post Office Rabhda,
Tehsil Gohana, DIstt. Sonepat. ...Workman

Versus

1. Beant Parmar Security Agency, SCO 10, 2" Floor Near PNB Bank, Amaravati Enclave,
Panchkula (HR)-134107.

2. Panipat Refinary, North Area Bohali Pipeline, Bohali, Panipat. ...Respondents/Managements

AWARD
Passed on:-06.02.2020

L. The workman has directly filed this claim petition under Section 2-A of the Industrial Disputes Act,
1947, in pursuance of the certificate issued by the Assistant Labour Commissioner, Central, Karnal, dated
05.07.2018, with the averment that he was appointed as Security Guard by respondent no.l Beant Parmar
Security Agency for respondent no.2, Panipat Refinary on 01.08.2015 at the salary of Rs.2,500/- per month.
During the course of service, there was no complaint for the services rendered by the workman to the
management. Management orally terminated the services of the workman on 15.11.2017 without giving any
notice or in lieu of notice compensation as is required in the Law. The workman has rendered his service more
than 240 days continuously in the preceding year from his termination. The termination of the workman is
against the Law as well as provisions incorporated under the Industrial Disputes Act, 1947. Hence, it is prayed
that management be directed to reinstate the workman with full back wages and other consequential reliefs.

2. Respondent No.1 i.e. Beant Parmar Security Agency has filed its written statement, alleging therein that
aforementioned reference has been made on the demand letter dated 11.05.2018 made by the workman. The
workman has not approached the Hon’ble Tribunal with clean hands and the reference is liable to be dismissed
on the ground of concealment and misrepresentation. The claimant is not a workman under the provisions of
Industrial Disputes Act therefore, the claimant is not entitled to invoke the jurisdiction of this Hon’ble Tribunal.
On 08.08.2017 (Annexure R-1), a warning letter was issued to the workman vide which the workman was
sought to be relieved from service due to his lapses. The workman was paid salary for the month of August,
September and October 2017. The workman continued to work upto 14.11.2017 after submission of apology
letter. Thereafter, on his own and without even informing the management, he did not report for duty w.e.f.
15.11.2017 after completing work on 15.09.2018. Due to not extension of contract by IOCL Firm M/s Beant
Parmar Security Agency is no more working on any other project and the same has been closed down. The
claim of the workman for being reinstatement in service has been became infructuous as the respondent is not
doing any work after 15.09.2018. Therefore, it is prayed that the reference be dismissed and answered against
the workman in the interest of justice.

3. Respondent No.2 i.e. IOCL-NRPL, has filed its written statement, alleging therein that the answering
respondent has awarded the work of providing intelligence and ancillary activities to M/s Beant Parmar Security
Agency i.e. respondent no.l vide work order n0.24855200 dated 31.08.2016. As per terms and conditions of the
contract, the contractor/respondent no.l can remove any guard/supervisor with new security personal.
Remaining paras are denied for the want of knowledge. It is therefore, prayed that the petition against the
answering respondent may kindly be dismissed with costs.

4. In support of his case, the workman Jagdish has submitted his affidavit as evidence but respondents did
not turn up to cross-examine the workman and opportunity of both the respondents to cross-examine the
workman is closed on 12.09.2020. Thus, affidavit tendered by the workman and facts alleged in the affidavit
remains uncontroverted and unrebutted.

5. Subsequently, respondent no.1 i.e. Beant Parmar Security Agency, Proprietor Beant Parmar made his
presence with his counsel and submitted his affidavit as Exx MW1/A who has been cross-examined by the
workman-counsel. During the course of cross-examination, respondent no.l witness BRG. Beant Parmar, Sole
Proprietor M/s Beant Parmar Security Agency has accepted all the facts alleged in the claim petition except that
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service of the workman had been terminated by him. This witness has accepted that workman had rendered his
services from 01.08.2015 to 15.11.2017 when he left the job at his own without the information to the
respondent. This witness has further accepted that notice has not been issued to the workman because he left his
job voluntarily.

6. Respondent No.2 i.e. Panipat Refinery has not adduced any evidence.

7. I have heard Sh. Vikas Gulia, Ld. Counsel for the workman and Sh. Sanjeev K. Uppal, Ld. Counsel for
respondent no.1 and have gone through the records carefully.

8. Before averting to the bone of contention between the parties, it will be beneficial to mention that this is
a case in which witness of respondent no.1 has admitted that workman was employed by respondent no.l i.e.
Beant Parmar Security Agency for the security purposes of respondent no.2 Panipat Refinery on 01.08.2015. It
is also not disputed that the services of the workman abruptly came to an end on 15.11.2017. In this connection,
learned counsel of the workman contended that respondent no.l i.e. Beant Parmar Security Agency’s
Supervisor verbally ordered that workman will not report for duty from 15.11.2017 without any reason while
case put up by respondent no.l is that workman has left his job voluntarily without information to the
respondent.

9. During the course of argument, the issue raised by the learned counsel of respondent no.l is that
claimant is not a workman as is defined under Section 2(S) of the Industrial Disputes Act, 1947. There is
nothing mentioned in the written statement as well as affidavit filed by the witness of respondent no.1 BRG.
Beant Parmar, Sole Proprietor M/s Beant Parmar Security Agency as to why claimant Sh. Jagdish does not fall
within the definition of workman. In this regard, reference can be made to the decision in the case of Devinder
Singh Vs. Municipal Council, Sanaur, AIR 2011 Supreme Court 2532, wherein the Hon’ble Apex Court
while interpreting the provisions of Section 2(S) of the Act which deals with the definition of “workman” has
observed as under :-

“The source of employment, the quantum of recruitment, the terms & conditions of employment/
contract of service, the quantum of wages/ pay and mode of payment are not at all relevant for
deciding whether or not a person is a workman within the meaning of Section 2(s) of the Act. The
definition of workman also does not make any distinction between full time and part time employee
or a person appointed on contract basis. There is nothing in the plain language of Section 2(s) from
which it can be inferred that only person employed on regular basis or a person employed for doing
whole time job is a workman and the one employed on temporary, part time or contract basis on
fixed wages or as a casual employee or for doing duty for fixed hours is not a workman.”

It is clear from the perusal of aforesaid observations that even if a person is engaged on temporary, part
time or contract basis or for doing any other kind of work and is duly paid wages for the said work, in that
eventuality such a person would be covered by the definition of “workman” as provided in Section 2(S) of the
Act. Thus, nature of appointment or source of appointment is not relevant to be a “workman” within the
Industrial Disputes Act, 1947.

10. Learned counsel of workman has submitted that services of the workman has been by the supervisor of
respondent no. i.e. Beant Parmar Security Agency orally without any reason and notice or enquiry. Per contra, it
is pleaded and argued by the learned counsel of respondent no.1 that workman has abandoned his job without
information to the respondent hence, question of issuing notice or payment for one month salary in lieu of
notice is not required as per the Law. In this connection, learned counsel of respondent no.1 has drawn my
attention towards the judgment of Hon’ble Delhi High Court in the case of Parshuram Shah Vs. Govt. of NCT
of Delhi & Anr., Writ Petition (C) No. 5986 f 2007, decided on 03.09.2007 and judgment of Hon’ble Bombay
High Court in the case of Vilas Ganpati Patil Vs. Suyog Backwell Vasantdada Audyogik Vasahat, Sangli,
Writ Petition No. 4662 of 2001, decided on 15.06.2018. Learned counsel further argued that the law
propounded by the Hon’ble High Court of Delhi and Hon’ble Bombay High Court does not require any notice
in the case of abandonment of job or service at the will of the workman himself.

11. Contrary to this, learned counsel of workman placing reliance in the Writ Petition No. 8898(1994)
OM dated 30.11.2016, 2017 LLR 95 Kaleram Vs. Presiding Officer and Anr. Argued that in such a situation,
management is duty bound to issue a show cause notice to join the service back to the workman to prove his
bona fide but respondent no.1 witness BRG. Beant Parmar has clearly accepted that he has not issued any notice
so far to the workman for his joining in the service. In the case of Vilas Ganpati Patil (supra) Hon’ble High
Court was of the view that burden to prove that services of the workman was terminated is upon the workman.
The workman/petitioner does not offer himself for service to completion for termination hence, there is no
denial to prove the petition. Hon’ble Delhi High Court in the case of Parshuram Shah Vs. Govt. of NCT of
Delhi & Anr. (supra), has is held that remaining silent for a period of one month before making a complaint to
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the Assistant Labour Commissioner and non-cross-examination of the management witness is a sufficient proof
that workman had abandoned his job voluntarily by virtue of unrebutted evidence. Learned counsel of the
respondent no.1 while placing reliance of Annexure R-1 filed with affidavit and reply of the workman dated
08.08.2017 R-2 argued that a show cause notice was issued to the workman for negligence of duty and reply of
the workman itself is indicative that he left his job for the subsequent mistake and respondent-security agency
has not terminated his services. Though, these documents has not been duly proved by the respondent no.l1
witness BRG. Beant Parmar but by virtue of the non-strict applicability of the Evidence Act even if it is read in
evidence, the argument advanced by the learned counsel of respondent no.1 find no force in it because there is
nothing on record that workman committed any mistake on the fateful day of termination i.e. on 15.11.2017 as
such, question of voluntarily leaving the job does not appear to be correct. Moreover, it is the duty of the
security agency to mention the mistake or negligence of duty committed by the workman on 15.11.2017 to
prove that workman had left the job at his sweet will in the light of assurance given in R-2 i.e. reply of
workman. To my mind, the argument advanced by the learned counsel of workman has force that if the
workman has left his job at his own, there is no need for contesting the case before re-conciliation officer as
well as before this Tribunal.

12. The proposition of law laid down by the Hon’ble Punjab & Haryana High Court in the case of Writ
Petition No.8898(1994) OM dated 30.11.2016, 2017 LLR 95 Kaleram Vs. Presiding Officer and Anr., appears
to be sound and reasonable because it is a case in which either party has not adduced any cogent evidence in
this case and if it is so, no material had been produced by the workman to substantiate that he was not allowed
for the duties by issuing communication to the respondent-management. At the same time respondents has not
issued any notice in writing asking the workman to report back on duty if he remains unauthorized absent or
absented himself from 15.11.2017. There is nothing correspondence between the workman and respondents
with respect to the service condition of the workman. In such a scenario in the case of Kale Ram(supra),
Hon’ble Court has held that the contention of the respondent could not be relied that workman had abandoned
the job on his own because of non-issuance of show cause notice to join the service back. Having regard to the
conduct of the workman and respondent no.l in so far as the pursuing or abandonment of the service is
concerned, there are lapses and it is the respondent no.1 who have to issue show cause notice to the workman to
join the service. The proposition of law laid down by the Hon’ble Punjab & Haryana High Court, it can be
safely inferred that it was the duty of the respondent no.1 i.e. Beant Parmar Security Agency issuing a notice to
workman for joining the service workman to workman but it has not been done in the case. To my mind, in
given circumstances and evidence on record, it cannot be observed that it was not the workman who had left the
job at his own rather he was forced to left the job by the respondent no.1 for the reason best known to it.

13. Now the residual question which arises for consideration is whether the claimant is entitled to any
relief of reinstatement and back wages? It is admitted and proved on record that workman had worked from
01.08.2015 to 15.11.2017 on regular basis. Moreover, the job of the workman was of perennial in nature subject
to the agreement entered into between the respondent no.l i.e. Beant Parmar Security Agency and respondent
no.2 i.e. Panipat Refinery, North Area Bohali Pipeline, Bohli, Panipat. The proprietor of respondent no.1
M/s. Beant Parmar Security Agency witness BRG. Beant Parmar has clearly admitted and proved that the
contract with respondent no.2 had come to an end and he has not engaged in any business so far with respect to
the security agency as such, reinstatement of the workman with respondent no.1 is not possible in the absence of
any evidence contrary produced by the workman.

14. The Hon’ble Apex Court in case of “Deepali Gundu Surwase v. Kranti Junion Adhyapak
Mahavidyalaya” reported as (2013) 10 SCC 324 has held as under:-

“The propositions which can be culled out from the aforementioned judgments are:

(i)  In cases of wrongful termination of service, reinstatement with continuity of service and back
wages is the normal rule.

(ii)  Ordinarily, an employee or workman whose services are terminated and who is desirous of
getting back wages is required to either plead or at least make a statement before the
adjudicating authority or the Court of first instance that he/she was not gainfully employed or
was employed on lesser wages. If the employer wants to avoid payment of full back wages,
then I has to plead and also lead cogent evidence to prove that the employee/workman was
gainfully employed and was getting wages equal to the wages he/she was drawing prior to the
termination of service. This is so because it is settled law that the burden of proof of the
existence of a particular fact lies on the person who makes a positive averments about its
existence. It is always easier to prove a positive fact than to prove a negative fact. Therefore,
once the employee shows that he was employed, the onus lies on the employer to specifically
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plead and prove that the employee was gainfully employed and was getting the same or
substantially similar emoluments.”

15. Yet in another latest case of Hari Nandan Prasad vs. Food Corporation of India (2014) 7 Supreme
Court cases 190 as under:-

“Relief by way of reinstatement with back wages is not automatic and may be wholly inappropriate
in a given fact situation even though the termination of an employee is in contravention of the
prescribed procedure. Compensation instead of reinstatement has been held to meet the ends of
justice. An order of retrenchment passed in violation of Section 25-F although may be set aside but
an award of reinstatement should not, however, automatically passed. The award of reinstatement
with full back wages in a case where the workman has completed 240 days of work in a year
preceding the date of termination, particularly daily wages has not been found to be proper by the
Supreme Court and instead compensation has been awarded. The Supreme Court has distinguished
between a daily wager who does not hold a post and a permanent employee. The reasons for denying
the relief of reinstatement in such cases are obvious. It is trite law that when the termination is
found to be illegal, because of non-payment of retrenchment compensation and notice pay as
mandatorily required under Section 25-F of the Industrial Disputes act, even after reinstatement, it
is always open to the management to terminate the services of that employee by paying him the
retrenchment compensation.”

16. In the recent decision reported as 2018 LLR 225 titled as District Development Officer & another
vs. Satish Katilal Amrelia, Hon’ble Apex Court while aptly applying the law laid down in earlier case of
Bharat Sanchar Nigam Limited Vs. Bhurumal (2014) 7 SCC 177, had awarded lumpsum compensation of
Rs.2.5 lakhs to the workman and in Bharat Sanchar Nigam Limited (supra), it was observed as under:-

“33. Itis clear from the reading of the aforesaid judgements that the ordinary principle of grant of
reinstatement with full back wages when the termination is found to be illegal is not applied
mechanically in all cases. While that may be a position where services of a regular/permanent
workman are terminated illegally and/or mala fide and/or by way of victimisation, unfair labour
wages is not automatic and instead the workman should be given monetary compensation which will
meet the ends of justice. Rationale for shifting in this direction is obvious.

34. The reasons for denying the relief of reinstatement in such cases are obvious. It is trite law that
when the termination is found to be illegal because of non-payment of retrenchment compensation
and notice pay as mandatory required under Section 25-F of the Industrial Disputes Act, even after
reinstatement, it is always open to the management to terminate the services of that employee by
paying him the retrenchment compensation. Since such a workman was working on daily wage
basis and even after he is reinstated, he has no right to seek regularisation (see State of Karnataka
Vs. Umadevi (3) 17). Thus, when he cannot claim for regularisation and he has no right to continue
even as a daily wage worker, no useful purpose is going to be served in reinstating such a workman
and he can be given monetary compensation by the Court itself inasmuch as if he is terminated
again after reinstatement, he would receive monetary compensation only in the form of
retrenchment compensation and notice pay, in such a situation, giving the relief of reinstatement
that too after a long gap, would not serve any purpose.

35. We would, however, like to add a caveat here. There may be cases where termination of a daily
wage worker is found to be illegal on the ground that it was resorted to as unfair labour practice or
in violation of principle of last come first go, vis. While retrenching such a worker daily wage
Jjuniors to him were retained. There may also be a situation that persons junior to him were
regularised under some policy but the workman concerned terminated, in such circumstances, the
terminated worker should not be denied reinstatement unless there are some other weighty reasons
for adopting the course of grant of compensation instead of reinstatement in such cases,
reinstatement should be the rule and only in exceptional cases for the reasons stated to be in writing,
such relief can be denied.”

17. Having regard to the recent judicial trends and duration of service rendered by the claimant/workman
and closure of the security agency for the want of any contract, an amount of Rs.1 lakh appears to be just and
reasonable. Hence, respondent no.l i.e. Beant Parmar Security Agency is directed to comply the award within
two months from the notification of the award by the Central Government. The reference is answered
accordingly.

A. K. SINGH, Presiding Officer
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New Delhi, the 17th March, 2020

S.0. 381.—In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 43/2013) of the Central Government Industrial Tribunal-cum
Labour Court-2 Mumbai, as shown in the Annexure, in the Industrial dispute between the employers in relation
to The Director, Quality Service & Solutions Vasco Da Gama, (GOA) & Others, and their workmen which
were received by the Central Government on 16.03.2020.

[No. L-42011/89/2013-IR(DU)]
D. K. HIMANSHU, Under Secy.
ANNEXURE
BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL NO.2, MUMBAI
PRESENT : M. V. Deshpande, Presiding Officer
REFERENCE NO.CGIT-2/43 of 2013
EMPLOYERS IN RELATION TO THE MANAGEMENT OF M/S. QUALITY SERVICES &

SOLUTIONS
The Director,
M/s. Quality Service & Solutions
Rukmini Towers,
Vasco Da Gama,
[GOAL.
AND
THEIR WORKMEN

The General Secretary,

The Marmagoa Waterfront Workers Union,
Mukund Building, 2™ Floor, P.O. Box No. 90,
VASCO DA GAMA,

[GOA] —403 802.

APPEARANCES:

FOR THE EMPLOYER : Mr. Girish Sardesai, Advocate
FOR THE WORKMEN : Absent

Mumbai, dated the 4™ February, 2020
AWARD

1. This is reference made by the Central Government in exercise of powers under clause (d) of
sub-section (1) and sub-section (2A) of Section 10 of the Industrial Disputes Act, 1947 vide Government of
India, Ministry of Labour & Employment, New Delhi vide its order No. L-42011/189/2013-IR (DU) dated
12.07.2013. The terms of reference given in the schedule are as follows :
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“Whether the punishment of dismissal of the workman, Shri Shubham Madkaikar from service with
effect from 16.1.2013 by the management of M/s. Quality Services & Solutions is disproportionate and
harsh ? To what relief the workman is entitled to ?”’

2. After the receipt of the reference, both the parties were served with the notices.

3. On going through the Roznama, it appears that the union is absent since long. After filing statement of
claim, union is absent even though the notice was issued to union.

4. As such the Union has not substantiated its claim by adducing evidence. Therefore the reference is
liable to be rejected for want of evidence. Hence order.
ORDER

Reference is rejected for want of evidence with no orders as to costs.
Date: 04.02.2020
M.V. DESHPANDE, Presiding Officer

T< fReeft, 17 979, 2020
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[F. T-42011/12/2014-38417 (377)]
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New Delhi, the 17th March, 2020

S.0. 382.—In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 16/2014) of the Central Government Industrial Tribunal-cum
Labour Court- Ernakulam, Cochin, as shown in the Annexure, in the Industrial dispute between the employers in
relation to The General Manage, FACT, Ernakulam, Cochin & Others, and their workmen which were received
by the Central Government on 11.03.2020.

[No. L-42011/12/2014-IR(DU)]

D. K. HIMANSHU, Under Secy.
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL —-CUM-LABOUR COURT,
ERNAKULUM

Present: Shri. V .Vijaya Kumar, B. Sc, LLM, Presiding Officer
(Monday the 27™ day of January 2020,7 Magha 1941)
ID No. 16/2014

Workman/Union : The General Secretary
FACT Employees Association
Udyogamandal Eloor
Ernakulam - 683501

By Adv.K. Balachandran

Management : The General Manager
FACT Udyogamandal
Ernakulam —683501

By M/s. Krishnan Associates
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This case coming up for final hearing on 13.11.2019 and this Tribunal-cum-Labour Court
on27.01.2020 passed the following:

AWARD

1. In exercise of the powers conferred by clause (d) of Sub-section (1) and Sub-section 2(A) of Section
10 of Industrial Disputes Act, 1947 (Act 14 of 1947) the Government of India, Ministry of Labour by its order
No. L-42011/12/2014-IR(DU) dated 11.03.2014 referred the following dispute for adjudication by this
Tribunal.

2. The dispute referred is;

“Whether the action of the management of FACT in not restoring the wages drawn by the workman
prior to his voluntary retirement and continuity of service in respect of Shri.Gopi while he was
reinstated is justified ? If not to what relief the concerned workman/union is entitled ?°’

3. After entering appearance the Union filed the claim statement. The Union raised the industrial dispute
on behalf of workman K.R.Gopi. The workman belongs to Scheduled Caste and was appointed as an Attender
on 28.12.1987 in the school run by the Management at Ambalamedu in the reservation category for the
Scheduled Caste. He passed SSLC examination and was aged only 18 when he was appointed. The workman
was employed in the school for nearly 17 years. The Management decided to transfer the management rights of
the school to a private agency by virtue of an agreement dt.20.03.2004. According to the Management, the
workman has become surplus. The Management vide order dt.24.03.2004 informed the teachers and staff that
they will ceased to be the staff of the school with effect from closing hours on 31.03.2004. The Management
intimidated and coerced the workman to submit his VRS application denying redeployment in some other
section of the plant holding that the work therein is of hazardous nature. The Management also informed the
workman that if he did not opt for Voluntary Retirement, the letter dt.24.03.2004 issued by the Management will
be treated as notice of termination. Though the Management assured re-deployment, they went back on their
commitment later. Because of the intimidatory tactics by the Management, most of the employees and workers
of the school opted for VRS. Since the Management threatened the workman with termination, the workman
was forced to apply for VRS on 29.03.2004. The workman along with 22 other employees of the school filed
W.P.n0.10950/2004 before the Hon’ble High Court of Kerala for appropriate relief. While opting for VRS, the
workman specifically stated that the VRS is subject to the final decision in the Writ Petition filed by them. On
17.04.2004 the workman gave a request to the Management for redeployment in the company and withdrawing
his application for VRS before the same was accepted by the Management. However the Management without
taking in to consideration the request of the workman for redeployment and his decision to withdraw the VRS
application, issued order dt.19.04.2004 informing the workman that the application for VRS submitted by him
has been accepted and he was relieved from the service of the Management on 19.04.2004. In the Memorandum
n0.6/19/89/BPE SCST-7 dt.27.03.1991 the Department of Public Enterprises,Ministry of Industry has
specifically directed that the SC/ST representation in the Management shall be considered and if there is no
adequate representation, the SC/ST employees shall not be retrenched as surplus staff. When the service of the
workman was terminated by way of VRS, percentage of number of attendance belonging to SC/ST category in
the Last Grade post in the entire company fell short of the reservation quota. Therefore the workman should not
have been thrown out of service on the basis of surplus employee. The Management instead of disbursing the
monetary benefit due to the workman as per VRS, paid up his dues without his consent to the credit society and
housing society formed by the employees of Management. The workman was not even informed of the
unilateral decision taken by the Management. The workman did not receive any VRS benefits. The
Hon’ble High Court vide judgment dt.05.07.2006 in the Writ Petition filed by the workman and other
ex-employees directed the Management to frame a Scheme within a period of two months from the receipt of
the copy of the judgment, to accommodate the workman and other workers in the Management as and when
vacancies arose subject to eligibility. The Management published a Scheme dt.17.10.2006. The workman and
some of the employees filed W.A.no.1785/2006 against the decision of the Hon’ble High Court in
W.P.no0.10950/2004. The Hon’ble High Court directed the Management to take into consideration the length of
service of the appellants in the school run by the Management and see whether some priority could be given to
the appellants in the appointments by the Management. While so, the workman applied for a post of Attender in
the Management in response to a notification in 2007 in newspapers. After test and interview, the workman was
appointed in the post of Attender vide order dt.25.09.2008. The appointment was on the condition that the
workman will have to surrender the Ex-gratia amount paid at the time the workman left under VRS, before
joining the service. According to the Management, they gave a VRS Ex-gratia of Rs.3,03,394/- to the workman.
The above said amount was adjusted by the Management against various dues payable by the workman and no
amount was given as VRS Ex-gratia to the workman. The Management informed that the VRS benefits will be
deducted from his salary in monthly installments with interest at the rate of 11.5% per annum. The installments
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were being deducted from the salary of the workman after he joined the service of the Management. When the
workman was re-appointed, the Management did not protect his basic pay drawn when he was working earlier.
The workman was drawing a basic pay of Rs.5,600/- when the workman was sent out of employment through
VRS. When he was re-appointed on 25.09.2008, his basic pay was treated as Rs.3,600/-. Even now the
Management is recovering an amount of Rs.4,205/- from his monthly salary being recovery of VRS Ex-gratia.
After all the deductions the workman is getting a monthly salary of Rs.625/-. When the hospital staff were
taken over by the Management, the employees of the hospital were accommodated by protecting their basic pay
whereas the workman is discriminated by re-fixing lower basic pay while redeploying him in the service of the
Management. The workman is entitled for protection of basic pay as on 31.03.2004 when his service were
terminated under the guise of VRS. Despite the directions issued by the Hon’ble High Court to accommodate
the workman after charting out a Scheme for appointment against future vacancies and further to treat the
length of service of the workman and other members of school staff for the purpose of determining various
monetary benefits including the determination of payment and salary and protection of basic pay, the
Management did not give any offer to the workman. The workman had to apply in response to an
advertisement, attend a test and interview before he was selected against a vacancy which was in existence
from 1998 onwards. The vacancy was available from November 1998. Another employee of the school
Smt.Sofy John, who was also in a similar situation like that of the workman, filed a W.A.n0.520/2007 before the
Hon’ble High Court of Kerala as the Management did not consider her application to withdraw from the VRS
opted by her. The Hon’ble High Court vide its judgment dt.06.06.2010 held that Smt.Sofy John is entitled to be
continued in service notionally without any break but without any arrears of wages. She was directed to repay
the terminal benefits received by her with 9% interest within one month from the date of the judgment. The
workman stands on par with Smt.Sofy John as he also withdrew his VRS application before the same was
accepted by the Management.

4. The Management filed written statement denying the above allegations. According to the Management,
the reference and adjudication thereon are not maintainable and sustainable on law or facts. Matters prior to the
appointment of the workman in the Udyogamandal Division of the Management company cannot be a matter of
reference in this industrial dispute as the workman was not under ID Act while employed in school. The validity
of the action with regard to Voluntary Retirement and other issues related to Ambalamedu School were
considered by the Hon’ble High Court of Kerala inW.P.n0.15397/2004 wherein the Hon’ble High Court upheld
the action by the Management by a common judgment dt.05.07.2006. Hence all such statements on service in
schools, Voluntary Retirement in school till his appoint as a workman in Udyogamadal Division of the
Management company made in the claim statement are not admissible in the industrial dispute and therefore the
Management desired that the maintainability of the industrial dispute may be decided as the preliminary issue
before going into the merits of the case.

5. The Management company was running on profit since 1983-84 and started incurring loss due to
various facts. As a step towards cost cutting, the Management decided to reduce the manpower on the roles of
the company and further to outsource activities which do not form integral part of its activities. The
Management company had established 4 schools and as part of re-structuring, it was decided to license out the
schools to outside educational agencies w.e.f. 01.04.2004. Consequently, the Management company vide letter
dt.07.02.2004 offered Voluntary Retirement Scheme to the teaching and non-teaching staff of the schools who
became surplus due to licensing out. The workman was Attender-cum-marker in one of the schools. Notices
were issued to the employees dt.07.02.2004 informing them that they may accept the Voluntary Retirement
Scheme or otherwise to take the same as a notice of termination of their service. Most of the teaching and non-
teaching staff including workman applied for VRS and the same was accepted on 15.04.2004 and 19.04.2004
and the employees were relieved on the same dates. All the amount due to the workman including his gratuity
were credited to his Bank account. Some of the employees including the workman approached the Hon’ble High
Court of Kerala in W.P.(C)no.10950/2004. Some of the employees whose VRS application was not accepted,
continued in the service of the Management in view of the Interim Orders of the Hon’ble High Court. The Writ
Petition was disposed off by the Hon’ble High Court vide a common judgment dt.05.07.2006 directing the
Management company to prepare a Scheme by which petitioners in those Wirt Petition can be accommodated in
the Management company as an when vacancies arose, subject to their eligibility. As per the directions of the
Hon’ble High Court, the Management company notified a Scheme on 17.10.2006. As per the said Scheme,
when vacancies arise in the non managerial categories which are required to be filled up by external
recruitment, teaching and non-teaching staff who availed VRS in 2004 would be considered subject to their
meeting specifications required for the post along with other eligible candidates. It is also made conditional that
such employees will have to surrender Ex-gratia benefits received by them under VRS. The Scheme also specify
that such appointments would be fresh recruitment and no benefit would be given for the past service in the
school or for the period during which the concerned candidates was out of service. The workman is one of the
candidates who got the benefit of the above scheme. There was a ban of recruitment since 1998 in the
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Management company and consequent on the restructuring in 2001, the ban in recruitment continued even after
2001. In 2006, Govt of India clarified that the ban in recruitment would not apply for filling up the reserved
vacancies. One such post identified for filling back log vacancy was that of Office Attender reserved for
Scheduled Caste. As per Govt of India directions an employee who left on VR from a PSU cannot be allowed to
takeup employment in a PSU and there for the workman was not eligible against the advertisement. He was
considered against the post only because of the Scheme dt.17.10.2006 framed on the basis of the directions of
the Hon’ble High Court of Kerala. On the basis of the said Scheme, the workman was considered against the
above said vacancy and was offered appointment on a consolidated salary applicable to the scale of Attender for
a period of one year. After that he would be placed in the minimum of scale. He was also directed to return the
Ex-gratia payment received by him. On the basis of submissions made by the workman, the workman was
allowed to repay the Ex-gratia in installments with 11.5% per annum interest. He was also granted the scale of
pay applicable to group 2 on completion of 6 months of his appointment and a minimum salary of group 4 on
completion of 1 year of his appointment. The interest on Ex-gratia was also reduced from 11.5% to 9%. The
Management denied the allegations that the workman is entitled for protection under the Memorandum issued
by Department of Public Enterprises, Govt of India. According to them, the instructions issued by Govt of India
is not applicable to the workman as he was an employee of the school which is a special entity. Retaining a SC
/ST employee will not absolve the responsibility of the Management from recruiting against a back ward
reserved vacancy in Udyogamandal division. All the amounts due to the workman consequent on VRS is
credited to his Bank account and the same was intimated to him. The employees of the hospital staff cannot be
compared to that of schools. Hospital staff who left on VRS was not employed by the company nor they are
covered under any scheme for any such employment. The decision of the Hon’ble High Court of Kerala in
Smt.Sofy John’s case is based on the facts and circumstances of that case. Though Smt.Sofy John submitted a
VRS application on 29.03.2004 she withdrew the same on the next day.

6. The Union filed rejoinder denying the allegations in the written statement filed by the Management.
The Union denied the allegation of the Management that the Industrial Disputes Act was not applicable to the
workman when he was employed in the school. In Para 4 of the written statement, the Management has admitted
that the schools belong to them and the workman was working as Attender-cum-marker. It is not correct to say
that the action of the Management was upheld in the judgment dt.05.07.2006. The Hon’ble High Court of Kerala
both in Writ Appeal as well as in Writ Petition observed that it cannot ignore the claim of the petitioner therein
and therefore direct the Management to frame a scheme for re-deployment of the employees. The Hon’ble High
Court of Kerala in Writ Appeal further made clear that in the event of recruitment of staff, the Management may
take into consideration the length of service of the employees of the school. This is precisely the issue raised by
the Union in the industrial dispute. The Management is bound to restore his wages drawn prior to his voluntary
retirement and continuity of service while he was reinstated. There was adequate number of vacancies available
with the Management to accommodate the workman at the time of VRS. As per the scheme notified by the
management, the workman is required to payback the benefits which he received on account of his Voluntary
Retirement. In view of the above clause, there is a legal compulsion on the part of the Management to treat the
previous service as a continuous service without any break. Had the Management not taken back the VRS
benefits, then the service of the worker could have been treated as a different service. Thus the Management
cannot approbate and reprobate in order to receive the best of both ends. The claim of the Management that the
Memorandum of Department of Public Enterprises, Ministry of Industry, Govt. of India is not applicable to the
workman, being an employee of a special entity like school is not correct. It is an admitted fact that the school
was under the control of the Management and the VRS is sought by the Management only. The workman ought
to have been appointed in the Management company as on the date of his VRS as there was vacancy available
which is not denied by the Management. The Management failed to explain the reasons for paying Rs.625/- per
month as salary after deductions which infringes the provisions of Article 14 & 21 of the constitution. The
Union reiterated its stand that the employees of the hospital were given protection of salary when the hospital is
taken over by the Management. Inspite of the direction of Division Bench of the Hon’ble High Court of Kerala,
the Management has not considered the length of service of the workman for determining the monetary benefits
by protecting the basic pay. The claim of the Management that the workman was not eligible for consideration
against a new post as an employee who left under Voluntary Retirement from a PSU cannot be allowed to be
appointed again in a PSU is like a “Henry VIII clause”. The facts of the case of Smt.Sofy John is exactly similar
to that of the workman. The workman also withdrew the VRS application on 17.10.2014 whereas the application
was approved by the Management only on 19.10.2014. Hence the judgment in Smt.Sofy John case and the ratio
therein is squarely applicable to the workman.

7. On completion of pleadings, the Union examined WW1 and marked Exbt.W1 to W22(a) and M1 to
MS5. The management examined MW 1 and marked Exbt.M6 to M17.

8. On the basis of the reference and pleadings the following issues are framed for decision.
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1. Whether the industrial dispute is maintainable?

2. Whether the action of the management of FACT in not restoring the wages drawn by the
workman prior to his voluntary retirement is correct?

3. Whether the action of the management of FACT in not giving continuity of service when he was
reinstated is justify?

4. Relief and cost ?
9. Issue No.1

According to the learned Counsel for the management, the industrial dispute is not maintainable as the
matters prior to the appointment of the workman in the Udyogamandal Division of the management company
cannot be a matter of reference in this industrial dispute as the workman was not working in an industry covered
under the provision of the Industrial Disputes Act. The workman was working in Ambalamedu School run by
the management and the provisions of ID Act is not applicable to the employees of school. Further the legality
of the action taken by the management for the voluntary retirement of the workman was considered by the
Hon’ble High Court of Kerala in W.P. no. 15397/2004 and connected writ petitions and the action of the
management was upheld by a common judgment dt.05.07.2006. Hence any claim prior to his appointment in
Udyogamandal Division of the management company is not admissible in the industrial dispute. According to
the learned Counsel for the Union, the management admitted that they established and run the schools. The
management floated the Voluntary Retirement Scheme and the management framed a Scheme for appointing
the non teaching and teaching staff of the schools in the company as directed by the Hon’ble High Court of
Kerala. He also denied the claim of the management that the Hon’ble High Court upheld the validity of the
Voluntary Retirement Scheme. The Hon’ble High Court of Kerala observed that it cannot ignore the claim of
the petitioners and therefore directed the management to frame a scheme for deployment of the employees of the
school. In the Writ Appeal, the Hon’ble High Court went a further step ahead stating that in the event of
recruitment of staff in the non managerial categories as provided in the Scheme, the management may take into
consideration the length of service of the employees in the school run by the management. As per the reference
from the Govt, this Tribunal is required to examine whether the workman is entitled for protection of his salary
as on his date of Voluntary Retirement and his continuity of service while he was reinstated in the service of the
management. By the above reference, this Tribunal is not looking into any of the issues raised before the
Hon’ble High Court in the Writ Petitions or in the Writ Appeals. Further it is a case of the Union that the
management as far as the workman is concerned is the management company and not the school. In all the
action taken by the Union as well as the workman individually and collectively, the management company was
the opposite party. Hence it is not correct at this stage of proceedings to plead that the management company is
not responsible under ID Act to handle the case of the workman. The only issue that is being considered
in this industrial dispute is whether the workman is entitled for protection of his service and salary while he
was working in the school.

10. The learned Counsel for the management relying on the decision of the Hon’ble Supreme Court of
India in Mukal Ltd Vs Mukal Staff and Officers Association, 2004 0 AIR (SC)3905 argued that the issues
regarding the Voluntary Retirement of the workman from the service of the school cannot be adjudicated in this
proceedings as he was not a workman as defined under the ID Act. In the above referred case, the
Hon’ble Supreme Court was considering an industrial dispute raised by the Staff and Officers Association. In
that case, the officers will not come within the definition of workman and therefore the Hon’ble Supreme
Court held that the Tribunal could not have adjudicated the dispute in so far as it relate to “non-workman”. In
the present case, the reference received from the Govt. is not dealing with the workman as an employee of the
school. The reference is only with regard to protection of salary of the workman and his continued service with
the management after reinstatement. The learned Counsel for the Union argued that the management cannot
disown its responsibility at this point of time as the whole action for Voluntary Retirement, payment of
compensation, framing of a scheme for redeployment etc. are done by the management only. Hence it is not
possible to accept the pleading of the learned Counsel for the management that the industrial dispute is not
maintainable.

11. Considering the above fact, I am inclined to hold that the reference is legally maintainable.
12. Issue No.2 & 3

The management was running 4 different schools and as a matter of cost cutting, they decided to license out the
schools to a private entity w.e.f. 01.04.2004. The workman was working as Attender-cum-marker in
Ambalamedu School. When the management decided to license out the education institutions to an outside
agency, the teaching and non teaching staff working in the schools has become surplus. Hence the management
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offered Exbt.M6 a Voluntary Retirement Scheme to these employees. The management vide Exbt.W2
communication informed the employees that they are being offered an opportunity to avail the Voluntary
Retirement Scheme which will be operational from 24.03.2004 to 29.03.2004. The communication further
states that this intimation may be treated as notice of termination if the employees are not opting for Voluntary
Retirement Scheme. The workman submitted his application under VRS on 29.03.2004. The workman
requested the management on 17.04.2004 for his redeployment in the company. However without considering
the request, the management accepted the VRS submitted by the workman vide Ext. W6 dt.19.04.2004. Since
the workman did not received any benefit under the Voluntary Retirement Scheme, he filed an application under
RTI Act 2005. In the Exbt. W9 reply, the management clarified that he was entitled for an Ex-gratia and PL
Encashment of Rs.3,25,093/- and the whole amount is adjusted against his dues as detailed in the
communication. However according to the management, an amount of Rs.73,111/- was credited to the bank
account of the workman vide Exbt.M7 and MS8. To substantiate their recovery, the management produced
Exbt.M9 communication from KSFE Ltd requesting the management to recover an amount of Rs.61,747/- from
the terminal benefits of the workman. The employees including the workman challenge the VRS before the
Hon’ble High Court of Kerala in W.P. No0.10950/2004 and the Hon’ble High Court vide order dt.05.07.2006
directed the management to frame a Scheme to accommodate the employees in future vacancies. In the Writ
Appeal No.1785/2006 filed by the employees along with the workman the Hon’ble High Court while approving
the decision of Single bench vide Exbt. W1 made it clear that in the event of recruitment of staff in the non-
managerial categories as provided in the Scheme, the management may take into consideration the length of
service of the employees in the school run by the management and if some priority could be given to them, it
would definitely help those teaching and nonteaching staff who are displaced from service half way through
their career.

13. When the management decided to license out the schools to a private management, they declared the
staff, teaching and non-teaching as surplus and came out with Exbt.M6 Voluntary Retirement Scheme(VRS).
As per this Scheme once an employee avails himself of VRS from a PSU he shall not take up employment in
another PSU. If he desires to pick up an employment in a PSU, he shall have to return the VRS compensation
received by him to the PSU concerned. This proposition was again reiterated in an Office Memorandum
produced as Exbt.M12. The workman submitted an application for VRS on 29.03.2004 as per Exbt. W3.
According to him, he withdrew the application for Voluntary Retirement vide Exbt.W5 letter addressed to the
Chairman & Managing Director on 17.04.2004. However the management accepted the VRS application of the
workman vide Exbt. M1 letter. According to the management, they paid the VRS benefits to the workman
through his bank account vide Exbt.M8 bank voucher. It is seen that an amount of Rs.73,111/- is transferred as
VRS benefit to the account of the workman. The workman took a plea that he was not paid the VRS Ex-gratia
and he applied vide Exbt.W8 under RTI Act. Exbt. W9 is a reply given by the management under RTI Act
stating that VRS Ex-gratia is Rs.3,03,394/- and PL Encashment is Rs.21,699/- totalling Rs.3,25,093/-. The
workman was also informed vide the above letter that the management adjusted the whole amount against
company dues of KSFE, FACT Employees Co-operate Housing Society and FACT CD Employees
Co- operative Credit Society. It is not clear regarding the amount paid to the workman through bank. According
to the management, the payment to KSFE is made on the basis of the direction of Hon’ble High Court in
W.P.(C) No.10472/2004 and the other payments were made on the basis of the agreements signed between the
societies and the workman that the payments can be made from his salary or other benefits. According to the
learned Counsel for the workman, the agreement with the societies and the management is that the installments
can be deducted from the salary of the employee and not from the VRS benefits paid to the employee.

14. As per the direction of the Hon’ble High Court the management notified Exbt.M13 Scheme for
employment of school staff who availed Voluntary Retirement. As per clause 6 of condition for employment,
those considered for employment will have to surrender the Voluntary Retirement benefit that they have
availed from the management. Further as per Clause 8, if appointment is offered, will be a fresh recruitment and
no benefit will be given counting past service in the school or for the period during which the concerned
candidate was out of service. According to the management, no recruitments were done under the Scheme as
there was a ban by the Govt. for fresh recruitment. According to the management, the ban for recruitment for
filling up of back log vacancies for SC/ST was lifted vide Exbt.M11 letter from Ministry of Chemical &
Fertilizers, Govt. of India. However on a perusal of the above exhibit referring to earlier communications it can
be seen that the Govt. of India was only reiterating its earlier decision that there is no ban for filling up back log
promotion vacancies for SC/ST, and hence the claim of management that the ban was lifted by this order is not
correct. The management initiated action for filling up the back log vacancies through special recruitment drive
for SC/ST. A copy of the notification for filling up an Attender, Scheduled Caste vacancy was communicated to
the workman through Exbt.M 14 letter enclosing therein a copy of the notification in the newspaper. According
to the workman, he was not in receipt of the same and he came to know about the advertisement through



1094 THE GAZETTE OF INDIA : APRIL 25, 2020/VAISAKHA 5, 1942 [PART II—SEC. 3(ii)]

newspaper. The workman applied for the post and he was selected after written and physical test. Workman
was offered the job of Office Attender with the management company vide Exbt.M2 letter. In the above said
letter, it was specified that being an ex-employee of the erstwhile Ambalamedu High School who left under
VRS, he will have to surrender the Ex-gratia amount paid under Voluntary Retirement Scheme. The workman
vide Exbt.M3 requested the management that he was given only Rs.74,000/- towards VRS benefits and he may
be allowed to return the amount in installments, deducting from his salary. The management agreed with the
proposal and the workman was directed to deposit the Ex-gratia amount of Rs.3,03,394/- in installment from his
salary with interest at the rate 11.5%. The management reduced the interest rate to 9% vide Exbt. M4 letter.

15. As already pointed out the reference is confined to whether the workman is entitled to get his wages
restored to that prior to his Voluntary Retirement and continuity in service when he was reinstated in the service
of the management. The learned Counsel for the management argued that the workman is re-employed in the
service of the management. However it is seen that the reference is whether the action of the management in not
resorting the wages drawn by the workman prior to his Voluntary Retirement and continuity of service when he
was reinstated is justified. Hence there is no ambiguity in the reference whether the workman is reinstated or
re-appointed in the service of the management. Hence the issue whether the workman is reinstated or
re-appointed is not part of the adjudication. The Hon’ble Supreme Court in Hochtief Gammon Vs Industrial
Tribunal, Bhuvaneswar, AIR 1964 SC 1746 held that “Industrial Tribunal is a Tribunal of limited jurisdiction.
Its jurisdiction is to try an industrial dispute referred to it for adjudication by the Govt. by an order of reference
passed U/s 10. It is not open to that Tribunal to travel materially beyond the terms of reference, determine the
scope of its power and jurisdiction from case to case”. The above decision is quoted with approval by the High
Court of Madras in Management of Premier Mills Ltd Vs Presiding Officer, Labour Court, 2010 2 LLJ
757. The Hon’ble High Court of Kerala in Canara Bank Vs Mohini, 2019 2 KLT (sn) 58 held that the
Industrial Tribunal may decide issues which are very much incidental to the main issue referred for adjudication
before the Tribunal. The learned Counsel for the workman also relied on the decisions of Hon’ble Supreme
Court in Management of Express Newspapers (Pvt) Ltd, Madras Vs Workers, 1963 KHC 526 to argue that
the Courts must attempt to construe the reference not too technically or in a pedantic manner but fairly and
reasonably.

16. The learned Counsel for the management argued that as per Exbt. M6 the workman is not entitled to be
employed in a PSU after opting for Voluntary Retirement Scheme. The above argument of the learned Counsel
is not fully correct as the Scheme provides that if an employee who opts for the VRS desires to take the
employment with a PSU he will have to return the VRS compensation received by him to the PSU concerned.
Hence the Voluntary Retirement Scheme is not prohibiting an employee who opted for VRS to again take up
an employment with a PSU. This is also reflected in Exbt.M12 Office Memorandum. Hence the argument of
the learned Counsel for the management the workman is offered an employment with the management only
because of Exbt.M13 Scheme for employment for school staff who availed Voluntary Retirement is not correct.
As pointed out earlier, the Scheme of employment of school staff who availed Voluntary Retirement
specifically states that the appointments if offered will be a fresh recruitment and no benefit will be given
counting past service in the school or for the period during which the concerned candidate was out of service.
The learned Counsel for the workman relying on the decision of Hon’ble Supreme Court in Central Inland
Water Transport Corporation Vs Brojonath Gangly and others, 1986 KHC 810 argued that this particular
term of the Scheme is an unconscionable term made unilaterally by the management which is unfair to the
employees in totality and hence shall not be accepted for deciding the reference as issued. The Hon’ble Supreme
Court was considering the legality of Clause 1 of Rule 9 of the Service, Discipline and Appeal Rules 1979 of
Central Inland Water Transport Corporation Ltd. The Hon’ble Supreme Court held that;

“The types of contracts to which the principle formulated by us above applies are not contracts which
are tainted with legality but are contracts containing terms which are so unfair and unreasonable that
they shock the conscience of the Court. They are opposed to public policy and required to be adjudged
void. ”

The learned Counsel for the workman argued that when the Ex-gratia benefits given at the time of Voluntary
Retirement is taken back by the management from the poor workman, it is totally unfair and unreasonable on the
part of the management to say that they will not consider the past service in the school. Applying the principle
evolved by the Hon’ble Supreme Court in the above referred case with regard to an unconscionable term
unilaterally made by the management, I don’t have any hesitation to hold that such a term is not only unfair and
unreasonable but also against public policy. It is seen that, in the Exbt. M2 offer of appointment the
management has insisted the workman only to surrender the Ex-gratia amount paid to him at the time of
Voluntary Retirement. There is no condition in the offer of appointment that the last salary paid to him while
working in the school of the management will not be protected and his past service will not be counted for
purpose of fixing the salary. Since the management is taking back the Ex-gratia payment made to the workman
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at the time of VRS, he is entitled for protection of his last pay drawn and continuity of service from the date of
his VRS to the date of his reinstatement with the management company.

17. The learned Counsel for the workman relied on Exbt. W7 Office Memorandum issued by the Ministry
of Industry, Department of Public Enterprises, which provides for protection to Scheduled Cast and Scheduled
Tribe in the context of surrender of surplus staff or retrenchment. According to the above memorandum while
declaring surplus in a particular grade in a cadre, SC/ST candidates in that grade should not be included so long
as the total number of SC/ST employees in that grade has not reached the prescribed percentage of reservation
for SC/ST respectively in the concerned grade and in the cadre. The learned Counsel argued that there was a
huge shortage of SC/ST candidates in the Attender cadre in the management in the year 2004 when the VRS
was floated by the management and the workman ought to have been accommodated against such a vacancy.
The learned Counsel for the management pointed out that the above said Circular was not applicable to the
workman as he was an employee of the school and not that of the management at that point of time.

18. The learned Counsel for the workman also raised an issue with regard to the payments made by the
management to various agencies out of VRS compensation without the consent of the workman. Relying on
the decision of the Hon’ble High Court of Kerala in Surendran Vs Mavelikkara Primary Co-operative
Agriculture & RD Bank Ltd, 2005 KHC 1796 the learned Counsel argued that the consent given by the
employee to deduct the installments from monthly salary of the employee cannot be treated as a consent to make
payments in lump sum out of the retirement benefits. The learned Counsel for the management submitted that
the payment to KSFE is made on the basis of the direction of the Hon’ble High Court of Kerala and other
payment s are made on the basis of the agreement signed by the workman to repay the amount either from salary
or any amount payable by the management to the workman. Further during the cross-examination the
workman himself admitted that the payments made by the management were actually against the outstanding
debts pending with various agencies and he cannot now claim that the payments made by the management are
irregular.

19. Considering the facts, evidence and pleadings of either of the parties, I am inclined to decide the issues
in favour of the workman and against the management, holding that the workman is entitled to protection of his
last pay drawn before his voluntary retirement and continuity of service.

20. Issue No.4

In view of the findings in issue No.2 & 3, I am inclined to hold that the workman is entitled to get his
last drawn wages at the time of his Voluntary Retirement. He is also entitled to get continuity of service without
back wages from the date of his Voluntary Retirement to the date of his reinstatement.

Hence the issue is answered in favour of the workman and against the management.

Considering the findings on the above issues an award is passed holding that the action of the
management of FACT in not restoring the wages drawn by the workman prior to his Voluntary Retirement and
continuity of service in respect of the workman while he was reinstated is not justified. He is entitled for
protection of the last wages drawn before his Voluntary Retirement and for continuity of service without back
wages.

The award will come into force one month after its publication in the Official Gazette.

Dictated to the Personal Assistant, transcribed and passed by me on this the 27" day of
January, 2020.

V. VIJAYA KUMAR, Presiding Officer
APPENDIX

Witness for the Workman:-
WWI1 - Shri.Gopi K.R., dt.12.05.2016
Witness for the Management:-
MWI1 - Shri.A.R.Mohan Kumar, dt.19.12.2016
Exhibits for the Workman:-
Wil - Copy of Community certificate No. KLM 2413/2005 dt.20.06.2005

Issued from Tahsildar, Kothamangalam

w2 - Copy of the order No. GM(CD)1/1-305 dt.24.03.2004 issued by
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w3 -
w4 -

W7 -
W8 -
W9 -
w10 -

Wil -

wi2 -
wi3 -
wi4 -
Wwis -
Wwie6 -

w17 -
w18 -

W19 -

w20 -
W21 -
w22 -

W22(a) -
Ml -

M2 -
M3 -

M4 -
M5 -

Dy.General Manager(CD), FACT

Copy of the VRS request dt. 29.03.2004 by the workman

Copy of the reply dt.28.03.2014 given by Information Officer, FACT
Ltd to the RTI application submitted by the workman dt.20.03.2014
Copy of the request letter dt.17.04.2004 by the workman

Copy of the letter no.CM(PER)-CD.PER-058 dt.19.04.2004 issued by
Chief Manager(Personnel)/CD, FACT Ltd.

Copy of the Office Memorandum No. 6/19/89-BPE (SC/ST) Cell dt.25.04.1991
Copy of the request letter dt.04.10.2011 under RTI Act by the workman
Reply dt.29.10.2011 issued by Information Officer, FACT Ltd.

Copy of the judgment dt.05.07.2006 in the Writ Petition (C) No. 10950/2004 by the Hon’ble
High Court of Kerala.

Copy of the judgment dt.20.07.2007 in the Writ Appeal No. 1785/2006 by the Hon’ble High
Court of Kerala.

Copy of the paper advertisement dt.19.05.2007 by FACT Ltd.

Copy of the reinstatement order dt.25.09.2008 by FACT Ltd.

Copy of order No. CM(HR)C-3041 dt.27.10.2008 by FACT Ltd.

Copy of reply CS-CO-1445-585 dt.07.07.2010 by the Information Officer, FACT Ltd.

Copies of the salary statements issued for the months January, February, March and May 2014
by the management

Copy of the salary statement for the month November 2015 issued by the management

Copy of settlement dt.10.09.2008 arrived at between FACT Ltd and FACT Employees
Association

Copy of judgment dt.06.01.2010 passed in Writ Appeal No. 520/2007 by Hon’ble High Court
of Kerala

Copy of the salary statement for April 2003 issued by the management
Copy of the salary statement issued on November 2008 issued by the management

Copy of settlement dt.12.08.2014 between Udyogamandal Contractors Association and
Contract Labours in FACT

Page No.3 of Exbt.W22

True copy of letter No. CM (PER)-CD.PER-058 dt.19.04.2004 from Chief Manager
(Personnel)/CD, FACT

True copy of the appointment order dt. 25.09.2008

True copy of the request letter dt. 29.09.2008 by the workman to the Chairman & Managing
Director, FACT

True copy of letter No.M-HR-2250 dt.15.12.2010 from Manager (HR), FACT

True copy of the request letter dt. 30.03.2009 from the workman to the Director (Finance),
FACT

Exhibits for Management:-

Mé6 -
M7 -

M8 -

True copy of Voluntary Retirement Scheme dt.07.02.2004

True copy of the letter No. AM(FIN)-PR-CD dt.02.07.2004 by AM (Fin), FACT to the
Branch Manager, SBI, Ambalamedu

True copy of the Bank voucher dt.02.07.2004 in favour of SBI, Ambalamedu
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M9 - True copy of the letter No.SDT/EKM/4039/05 dt.25.01.2006 from Office of the Special
Dy.Tahshildar (RR), KSFE Ltd. to the Asst.Manager, FACT

M10 - True copy of the Judgment dt.05.07.2006 in Writ Petition No.10950/2004

Ml11 - True copy of the letter No.112/3/2001-HR-1 dt.20.04.2006 issued by Govt of India, Ministry
of Chemical & Fertilizers

MI12 - True copy of the Office Memorandum No. 2 (32)/97-DPE(WC)/GL-LVI dt.06.11.2001 issued
by Govt of India, the Dept. of Public Enterprises

M13 - True copy of the Voluntary Retirement Scheme dt.17.10.2006

M14 - True copy of the letter no.DYCM(HR)-1602 dt.29.05.2007 by Dy.Chief Manager(HR), FACT

Ml15 - True copy of the application dt.05.06.2007 by the workman

Ml6 - True copy of the judgment dt.20.07.2007 in Writ Appeal No. 1785/2006 by the Hon’ble High
Court of Kerala.

M17 - True copy of the letter No. M-HR:2797 dt.07.12.2009 by Manager (HR), FACT

7% feeety, 17 |14, 2020

FAT. 383 —=F FBrame afafTe, 1947 (1947 7 14) ¥ &7 17 F e § Feirq
LR HEH T, Td Tded G v for, 492, 3w o ue 39 F#H= F YagdT % g95
ATt 3T 3o w1 dgay § [y sienfies fFee o Fei g e ateemor
U 9H AT — 1 Jag & GATe (HaH &1 07/2014) F THIAT FLdAT & S el T TR AT
04.02.2020 T 9T gU o |

[}, TeT-42012/178/2013-1€4 (F11)]
3. ¥. Rty sav afa

New Delhi, the 17th March, 2020

S.0. 383.—In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 07/2014) of the Central Government Industrial Tribunal-cum
Labour Court- 1 Mumbai, as shown in the Annexure, in the Industrial dispute between the employers in relation
to The Manager, India Tourism Development Corporation Ltd., Mumbai & Others, and their workmen which
were received by the Central Government on 04.02.2020.

[No. L-42012/178/2013-IR(DU)]

D. K. HIMANSHU, Under Secy.
ANNEXURE
BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL NO.1 MUMBAI
Present : JUSTICE RAVINDRA NATH KAKKAR, Presiding Officer
REFERENCE NO. CGIT-1/07 OF 2014

Parties: Employers in relation to the management of India Tourism Development Corporation Ltd.
AND

Their workman (Mrs. Shobha Anand)
Appearances:

For the first party Management : Ms. Priya Meena, Manager, ITDC Ltd.
For the second party / Union : Mr.N.N.Kankonkar, Adv.

State : Maharashtra

Mumbai, dated the 20" day of February, 2020
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AWARD

1. The present reference has been made by the Central Government by its order dated 26.08.2016 passed
in exercise of the powers conferred by clause (d) of sub-section (1) and sub-section (2A) of Section 10 of the
Industrial Disputes Act, 1947. The terms of reference as per the Schedule to the said order are as under:

“l1. Whether the termination of service of the applicant w.e.f. 17.10.2008, who had put in continuous

service of 15 years without any break eventhough on contract basis which was renewed from time to

time is liable to be regularized on the role of ITDC, whose branches are scattered all over the country.

2. Whether the claim of Application for back wages w.e.f-17.10.2008 is justified? 3. If so, to what relief
the workmen is entitled to?”

2. A perusal of the order sheet reveals that the statement of claim was filed by the workman on
30.6.2014. Written statement was filed by the first party management on 21.11.2014. Thereafter the case was
adjourned for filing Rejoinder on behalf of the second party workman. On several dates the case was adjourned
for filing Rejoinder on behalf of the second party workman but no Rejoinder was filed.

3. On 24.01.2020, when the case was taken up for hearing, a Memorandum of Settlement was filed on
behalf of both the parties along with an application filed on behalf of the second party workman stating that in
view of the amicable settlement reached between the parties, the workman is not interested in pursuing the
reference and prayed that the reference may be disposed of in view of out of court settlement.

4. In view of the Memorandum of settlement filed on behalf of both the parties and the application for
disposal of the reference dated 24.01.2020 filed on behalf of the second party workman, no relief can be granted
to the second party workman.

5. Reference is consequently answered by stating that no relief can be granted to the second party
workman. The Memorandum of Settlement and the application filed by the second party workman shall form a
part of this Award.

6. Award is passed accordingly.

Justice RAVINDRA NATH KAKKAR, Presiding Officer

< feett, 17 5T+, 2020

T3, 384.—3=NRIF fEaTe Afa ==, 1947 (1947 FT 14) FT &=T 17 F AT | Fesid
TEEHR HOH H&T AEIIae, SAlHiA FFel, Has, T T Td 396 HHATI & TI&a7T & qda5
ISR 3 I FHH & S Aqae H AiQE i @are § FeT 99HT et e
TE A7 AT — 2 {ag & d41e (HaH &7 29/2005) FT THIAT FIAT § ST Feald TR Fl
16.03.2020 T ITH gT o |

[€. T-40011/12/2004-E1T (317)]
<. =, fgaTy, A wf=a

New Delhi, the 17th March, 2020

S.0. 384.—In pursuance of Section 17 of the Industrial Dispute Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 29/2005) of the Central Government Industrial Tribunal-cum
Labour Court- 2 Mumbai, as shown in the Annexure, in the Industrial dispute between the employers in relation
to The Chief General Manager, Telecom Factory, Mumbai & Others, and their workmen which were received
by the Central Government on 16.03.2020.

[No. L-40011/12/2004-IR(DU)]
D. K. HIMANSHU, Under Secy.
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ANNEXURE
BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL NO. 2, MUMBAI
PRESENT : M. V. Deshpande, Presiding Officer
REFERENCE NO.CGIT-2/29 of 2005
EMPLOYERS IN RELATION TO THE MANAGEMENT OF TELECOM FACTORY

The Chief General Manager,
Telecom Factory,

Deonar,
Mumbai — 88.
AND
THEIR WORKMEN

The Circle Secretary,
National Federation of Telecom Employees BSNL
Union, Telecom Factory Circle,
Deonar,
Mumbai —400088.
APPEARANCES:
For the Employer : Mr. M. B. Anchan, Advocate
For the Workmen : Mr. J. H. Sawant, Advocate

Mumbai, dated the 20" February, 2020

AWARD

L. This is reference made by the Central Government in exercise of powers under clause (d) of sub-

section (1) and sub-section (2A) of Section 10 of the Industrial Disputes Act, 1947 vide Government of India,
Ministry of Labour & Employment, New Delhi vide its order No. L-40011/12/2004-IR (DU) dated 09.12.2004.
The terms of reference given in the schedule are as follows :

“Whether the action of the management of Telecom Factory, B.S.N.L., Deonar, Mumbai to discontinue
the subsidized bus transport facility w.e.f. 01.05.2004 vide notice dated 31.03.2004 issued u/s 9-A of
Industrial Disputes Act, 1947 is legal, proper and justified ? If not, to what relief the concerned
workmen are entitled and from which date and what other directions are necessary in the matter ?”

2. After the receipt of the reference, both the parties were served with the notices.

3. In view of pursis [Ex.38], the second party union has withdrawn the reference.

4. As such the reference is withdrawn and hence disposed of. Hence order.
ORDER

Reference is withdrawn and hence disposed of with no order as to costs.
Date: 20.02.2020
M.V. DESHPANDE, Presiding Officer

7% feeety, 17 |, 2020

T3, 385.—sir=ie faare srfaf=am, 1947 (1947 F7 14) & &7 17 F AT H Fea (g

AL HHE ATATT Stad S8 90 & T64aT 6 G MarsThl S 396 FHART 6 o= dAqae §

Aty sfenfe ffEr § =609 a9 d@EnE Jfgm 0 90 e, S92 & 99q0e
(Va9 HEAT 55/2007) T THTIAT FAT & ST e T Gt &l 06.03.2020 T TTH g3 4Tl

[€. TH-17012/10/2005-331< (TH)]

. . fgwty, waw gt
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New Delhi, the 17th March, 2020

S.0. 385.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 55/2007) of the Central Government Industrial
Tribunal/Labour Court, Jaipur now as shown in the Annexure in the Industrial Dispute between the employers in
relation to the management of M/s. Life Insurance Corporation of India, and their workman, which was received
by the Central Government on 06.03.2020.

[No. L-17012/10/2005-IR(M)]
D. K. HIMANSHU, Under Secy.

CECic)
DT WRHR A ARSI a9 rATad, Sy
Hf1.of.emg. &Y. uHIeT 4. 55 /2007
YOI e STeTHIE agaal
I . L-17012/10/2005-IR(M) fa=i® 17.09.2007

AT FAR ATed Y 4. 31 M dAlel AT&q,
IH AR TG URE SIBRIdT, IT—9Tae,
dedldl — dlIcydell, Tell, SAYR |

IRNG AvS JI=IP,
RO Sia= 1 =79,
qusel Braferd,Siiad Jabrer a1 Rig I,

STeTT, SAYR |

ureff BT AR W Sl THUB. 9 — SfferEaen
Jareff BT AR ¥ : N IS PR SRraTa—rfdae

: el
110. 01. 2020
1. STH HATT MR ORGR, 75 facell gRT a6 17.09.2007 1 ienfie faare srfaf = 1947 (R4
M A AT HET SEI) B ORI 10 & I Ueed dfdaqal & yarT | f=ifea fdarg s
JAfHRT BT =TI %@ U@ &3 AT “Whether the action of the management of LIC of India in
terminating the services of Shri Naresh Kumar Yadav w.e.f., 30/9/1994 in disregard to provisions of Sections
25 G and 25 H of the Industrial Disputes Act, 1947 is legal, proper and justified? If not, to what relief the

workman is entitled ?”

2. fedid 29.03.2012 BT F T, T3 faooll ERT WINYF UF gRT WA &) fIfr &7 30.9.1994
P WH R &1 30.09.2004 FNET fHar 13w |

3. QU Aol fadre & Ua B UR RO gRT AP 3.10.2007 BI IWIUET Bl ATgd fhaAT M|
GBI BRI BT ug Rad & & RO Qe 29.10.2009 I Uil §RT 37U+ &4 BT AMBAT IR
frar | fowe <fera Jeu 59 yar 21 ueft afve o vem Yfed ewmeft & orfw vd famor #
<o qarl areRie @ ug R e 15.04.04 @ 83 | Mgfa Al | 9.7.2004 dd urell dreygdet
7 # PRIRT | dAT IS 918 13.7.2004 ¥ fQAH 30.09.2004 IF A F7a H HRIRG <&T| Awmeff
gerd gIRT Uil @1 Hari f&1d 30.09.2004 BT {91 AIMCH & fHROT HAIG FR &l TS | AAMAN &
gd ureff ¥ B aRSdr G T8 991 &R T &yl @1 | STafs wreft A s sifte et & erfe
PR TR I I 39 oy JRFH o aRT 25 (SN) @ I HATAAIG 7Y HINT &I 9 | 3romefi +
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U 2005 H IFRAR Yok Al WUGRT BaeqR Ga d Fgad fbar| uefi 9 oo JaraHta o1 fdare
HEIP &g S (Ha1d) SR & FqHeT IR (BT olfh AHeiar 781 83l | Fqhel drdl ufaded
U 5 S Wt s w=rera 71 fdare &1 <mafieid 7g TR v | e wR ol 9 A ToRem
e AT H R AP UG B, T A1 ISR Fod AR §RT TR 377 & fgurerd H
P8 WRPR 7 I8 fJare IrafoRE g U fhar | areff damfa @1 ffer § RISFR 21 o) JarmEn
BT MY [PRET PR 8Y Fad1p |1 gReM™T |fed wreli @1 Far # foy S &1 amawr f&ar oird |

4, el 19.8.2010 &1 fauel 7 UfRTR # I &I ABR fhar| fauelt &1 woet & & ureff &1
JARABTAT SR IAMN S WU H dIexdd & ga R Fgad fear mar| sifad & gragr uiefl &
e # oyl T g | urRft 9 fQuell @ dleydel v g g @l eeR el gqmEr 2| faarg @
JIRP < A Iordl & | UG fbar T faare sy €1 il @ Fgfad 15.4.2004 ¥ 9.7.2004 TP TP
e o & forr & S o | 9 o[ & uwara Uil @ dar w@a: wHra ' Y| e &AM
AR BRI A o’ 9 & SRU AR forr 11 iR fquell &1 emar 9/ 4 13.7.2004 |
30.9.2004 T% &I MR=T @ gg & R @1 AT | ureff 74 ¥8 T gurn b 98 sl W fauel @1 Jar
H PRIRT 3BT ¢ | Mea 99 3g Fgfad 5 S0 9 s @ arT 2 (00) (bb) & sravia Ui Fgfad
DI BeAl el del oar | e safy & S dar w@a: a8 St 2 | faueft gy ueft @ dar @
FATT & DI T8 3R 7 B IMAFTIH @1 a7 25 (SN) BT Ioctad fHar 77| IRSAT GA B BT BT
BT YR T IU 78l goTl | T & ARGA # Uil Ut UF derl # Uil W’ & ol 3ferdrei arexid
TG O & | T8 gaRelT dael T & ford & @ I 2 o wreft g1 vRga are fRw frar o |

5. arff @1 SR ¥ SrfIRad e f&id 14.10.2010 BT URGA fbam AT | 39 FAl H d_IaR # 5
T HIAl BT el 7 RAIHR BT 3R AAFTH @1 &1RT 2 (00) (bb) A T fAaTg Mg 4 BT FoaT |

6. qeggard urefl 9 Suel Wied H Wy Urefl AN HAR ITed Bl NI AT | Yo el H uSe
S W SG—7 TP Toid UeRfa fHd |

7. fauelt =1 oot e # ot st FAR I TR (o) & wWifed fFar | yodg wen # et
TH—1 3R TH—2 Uei@l &I efid f&ar|

8. QI 23.12.2019 BT HT IWIUL & AMRTATHII & qb oI I UK [l T =16 geerai o
qRa fafy TR U Wed & T W A AT |

9. greft & gfaff &1 98 9@ & & s9 fare # ffm @ arT 25 (U®) & <id Bl |
FrIfd grae Wi 98 7 adife ueft 3 fueh & e\ 240 T 9 @fde ar 7 @ 71 weff 7 ww
15.4.2004 ¥ 30.9.2004 T fauell @1 dieygdel IR A I7a # AR SR fHar 2| weff &1 JHRT Jar
A 9P PR oA 7§ SEfd el 4 SIS IR gE [oR AR W WUgRT B S U8 R A
Fgfda < <1 g | s9e AR RS BAR, YR A, MDY AR g dAlera Aom b A1 Fyfaa &1 g,
S oreft 1 i o cife gl b1 BIg a¥ar e <) TS | wefl 7 319 AU $El Bl g dRA gY
AT TeT yHIIT fohaT B | vel Seg—4 oIl @ gfad ¥ fueh & ertew @ o fasfta 2
SO I8 W § & uged sl wart # ug Raa @ & afed wieff &1 fr ff fgfea =€ & € 21 s«
YR IMRAFTH B aRT 25 (SN) TG (@A) & UTaem=l BT Socia= YA BT 2 | 309 ddb & aaef= # ureff
q f=ifed =nfie g uwgd 53 |

(2015) 4 (U BIC DY) 458 STTAAR T 91 T ATH SRATVM T 31

(1
(

2) JMRTYAIR. 2001 (1) 154 IAMATA HAI TH Tl oleR BIc—2 ST T 31

(4) (1996) 5 (U BIC DY) 419 Vel 4 3MH SOSAT T4 UH. FIH T 3 |

)
)
(3) 2010 —C.D.R. 401 (UM BIC) BN [T I9M U FT IR BISMET HIUNRIA
)
(5) AR TAIMR. 1991(2) 691 FIUBIR AT IM ACRAT caIC o dls, AR g I

)

(6) STRUALMR. 1991 (2) 158 NMRI<Te dF 3MH HHA g WM. ASMSS T 3T
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10. fquell & oifdrgaar 7 o i W I8 del © b Ul g YT Yed dlcydenl Td @i Bl
UHR 7 99 A IE 16 FRANT B e 2| urefi 7 uew tH—1 3R TH-2 Yol ®I WIeR $RA §U
I8 94 form 2 5 Swa Mgfad 85 T @ ford v aR & ford g2 off ok S @18 g 85 A @&
forr umeft =7 ¥ oy & fory FrRiTe WieR aRd 8Y I8 a2y gul fordn f 98 15.4.2004 A 9.7.2004
TP Ugel B fauell & 3l arevid & U8 W P IR Al ¢ | i wedi 39 Je¥ Pl Udhe PR al Al 54
13.7.2004 9§ AR TGN H B R TRT & 1 ST | SADT Ig Ul db @ [ AT B 9R1 2 (00)
(bb) & AU & Itd REd orafy vd Hifg e @ ford ureff @ fgfed em @ Saa oy wd
TS F9 8 o R Uil @ §a1 Wd: GA< 81 9l § 3R g8 Bedl T8l Al Sff Gl | gid
G AT I BT GIRT 2 (00)(bb) & UM & I=Id W@l: TG §g © SO Berl & WG H
JfAFH @1 aRT 25 (M) SR (TF) & YU Wd: 1 G Fel 8 Rifh 39 Il & gdiod & ford
PHBR BT Beol BT UG BT © | s fAuell &1 urefl & drg # 5l R g BT FURT
g ST araegs € S o7 | S Ureil AN HAR BT ufauRlen # BT T Bl B Ieelkd PR gY
I8 HEl © o uefl WeR orar 2 6 O fofRed oy & g orar 9 <ot oRam # IR el 8l
AHAT | RITFTRYT HT Plg AR ORI 81 gAT| 39 UBR IJg W 7 b uredl &l a5 aR 4§ e
fFgfad & w2 off S ARTT oafr & ford &1 off | urefl ' it WeR @xar 2 5 =5 e | S9a |
eI B UG W AR Blg IRRA el AT TN FATFAINGT & TP I8 B A< [Hdl 3 Afdd Bl
e & Ug R el amar| il @ iR 9 YT wie Al B qar § W AW & JEHeRasy
fFrgfad o ff uega &1 Ry | el gE N AT © 6 o spafial @l urET & aRIeR SHSDT UrH]
TE ol | 39 UBR uefl &1 qar R geR Wier T8 7| fuell 7 o 9@ & wwels # feifed

TRy g U fhdi—
(1) 2007 (1) THYASNR. 542 (UM BIc) AR DRI TR Fd 1. 919 &RAY HFAR

(2) 2013 (138) UHUANR. 923 (UM BIC) WETR REARITS HIUNIT T FellH Wg IR
g A

(3) TUAARIMR. 2019 (UM BI) 228 HAGTH< 3iHh A TRRT PIATIRICT ATBCT HH YRARAT
IS fo1. 999 A yag Rig

11, IUYUET & Thi, Aed UG [1¥e gl | ufured faf R 799 & Swa EfaRad e
fa=g S gY € -~
fa=g I 1 —aa f&7d 30.09.2004 BT U BT FATEATG B FHI UrfT F BATGR SADH BRRG o

g fauell g1 B IR A T8l 9915 T8 SR Aa-Rgfaaar xd FHg urell &l aRar 8l & T57......
. Tmeft

fag " 2 @ yreil Q1% 13.07.2004 ¥ 9.7.2004 TP TAT 13.7.2004 H 30.9.2004 T ¥ Faey
o ford fay yior & fauel g1 fanfora fovan rar? gafery ifaf e & aRT 2 (00)(bb) & WTae=i &
A Ig HATHAIT el gl & a1 uredfl &I S m & a7 25 (SN) iR () & UTaei BT AxeTor
g Fel 2 7......31medf / fagefy

fag 9@ 3 A ?

frarefa fog g 1 —=9 g & w9 & uefl R AR agd 7 30 Fe0r doF § I8 Fel ©
5 il 1 IHST AAEAIT | gd B aRSAT FAT 981 g91g 3R 7 T YSIRIG Bl | HaraqAe 4 @
SIS TG TR & B g UG W 3Dl iR s wrd w) @ o | smneft e aRsar g
g A W Bl S| SRR Al @l Fyfdd awfhd gwdas Uil @ Afer g e # g
‘grefl < gE A FET © B 2005 H IFRAR YOR YF SN GARE @ I HUYGRT HAgYRT Ga bIcydat]
SRR BT Sl Ug, WM 9 B d9d g Fygfad & g | feeg, swnel g1 Y R ufquder & R
grff J o wuuYE & fRENVRY Ud ufdad wer @) g I8 el © b A § (JATHI BT wRI)
S WY I & UE W D ARG Pls 3R HRIRG 8 | faAld 30.00.2004 & qT€ T AW
@ ey fbell 3= Afd B aexHT & Ug W ALl R o | Uil @ g% B N BTSSR Afderal bl
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YA & Y BRIRG I8 1 92 Wvsd & il & | 3= SIHdl & SRIRG 9 8F & HRT fquefl
ERT U9 1] &1 aRssdl el IR &R Ud UHIRIT HRe1 B Maegdhdl W T 81 Il & |

12, UTeff, IMRER UG T[oR Bl dieydell g H IR w a1 dEar © e swal fgfea fafdr arg
& B P BRI H FAH R8T B | Wil WY FAR 7 SADT By YT uF AT ey d yeid T8
frar 8 9 & fAuell 9 uvgd PR =g DI fded Ifaxor | far g1 uefl 57 o g/ & W |
S Ffgdl & W 9ftia 781 {6y € 52 uell @1 Jaraaia & uwerd Fygfad & 78 81 feg o
YUAYF & AROT G 14 H Ui 7 4 AR & AW @ affa IR I 7 o e & e fauel
gr1 Frafoa far ar < ureft 7 379 afedal & Fygfad o3 7 o1 @ uga fd ok 7 & fueh &
TRId PRAM BT Dls e fFar| g9 Rafd # ved @, ifWaaql & omma 3§ wrfi &1 ey &1 Jrerd
WG e 2| AR, 39 Al I fauel gR1 Fgad By S @1 18 o yEr o faeme T8 2
il gRT €1 URdd FOR] T S 99 SISl ek BIE A, 2 SAYR 9 31 H A ISR 39
ST & GUeUIs o I AT Iad (T & b o ureft fell vordia wreg | fFaoid Ry srierferaH
P YURT 25 (ON) 3R (TA) & WGe=i BT Seotod HRAT FHNOIT BRI § fA%el &7 & A A1 BHBR B
HAHI & U FRiee R Mg 5 T S @afdddl & 9 1 Seoid A1 BRI 9 Saa
@1 il 2 B | 39 ot ¥ uiRa Y & varer # wfe afedal & 9 @7 Seo A a1 I
THIOTT R BT 9T a1 & fob fquell 7 ureff & i afdmal o1 urell & Jaaqia & Swea Fares
# 34T B |

13. ureff I8 W1 WeR w1 © 6 TuAum & W1 G 15§ R @fdqal ¥ e st fa
S @7 91d fordl 2 I Afdl &1 Uil @ o § S9! (redl) uraar [l o Fife el 9 fAue &
T 5 a¥ @I Faef T a1 TE B | Wieg B 39 Rafy # weft 7w il w1 # A fAwe <@ @
o5 FaraAtd @1 fafr 30.09.2004 &1 wrefl & wisar BT siffes &7 fauell =7 Jar # FRIST @d g
Tt @ JarTTd @ 81 | Fifs weft W 7 98 WER e 2 fF SHa afaRed &k $Ig arevid & ug
TR HAFANT & T BRIRA ol o | SH agdT FAT & YD BT Blg ATAR 9 3 T8l 8T & |
uref ¥ €1 I8 A1 AFar 2 fF R afeddl 9 are § Fyfa g snded fBa1 99 9 SHS! uradn |
el off | gafery urelt &1 Fgfad # aRiar & S &7 S 9 SfaR o /1< 81 Sirll © |

14, ureff @1 3R | ugd vl SRR R 99 wT I BRIV 9 3 | A Soaad <IrTerd
9 I8 PEl & {6 99 e 7 e @ erfiiv faft=r Sugvet § orf fear 8 g fFaeis 9 Sara
USRI 9 & & dl SHGR @l a1 rafy Il Iu@vsi &l FAfhd A Siraeh, ueft & uer § erid
8l B, wife JIRFTH & 9T 25 (TF) & YaEHl & avid 240 fF & 1fdd @1 |ar &I |7vEr ey
S &g Wit BT B A & A 2

15. il gRT srgeifraa ol exfvex Riz a9 doile e daR eI SURIE a1 dwd 396
E SOSAT 991 THAH G 3 H H A Swaad e | I8 dArteyd fear g fh srfafs &
gRT 25 (ST) & <A “Ugel 3T 3 H Ol & R & d<d § SHGR & a8 Rig T8l H=1 grar
2 f5 Jarafta & 4d U dotver a¥ @l Fafy § 98 240 faT 1 Fa1 gt R g B |

16. Sl UHR AFFR SR g AR 7 370+ o1 AU Ml 99 IR Sade gad
IS, TR T I qAT MRTTA I& s FT™ g9 G371 WoeEe! g o § I8 del 7 b fdfem
B GRT 25 (TA) & UG T4 ISR & Bedl IR J9EI 8| A ORI 25 (T%) dgufod ORI 25 (1) &
i B 240 oA @ |ad war yEIvTG fhar ST emawme ® | dfd wieft ewr 25 (S 9 25 (TE)
AMAFIH & AT AaeIS Tl DI AU ey I A el B FhT © e g4 ok # gferfad
fafer ureff & uer % werIE E 2

17. el I fquell & $9 T@ &I e © (& dIicydell g A & AT Gdgdl Bl UedR 9 g9 ST
q 915 ey 9 8, U Wer a@ 98 g wife fquel |l 7 Wer fhur € 5 o ded ydus @
gemaIfe R ot giEl W YEar 21 39 Rufd § aRw Asd udusd @ ueaR @ w5 # Faifa e
w39 fdare &1 = fofaa g 9 B o1 wad g
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18. A1 v A & 59 fAdem & uvend I8 el fag uell & fowg A Rea fear s =)

19. frameiia fog @ 2 — 39 fag & a4 fauell & el =N o/l HAR oF o1 3o o ¥
IE el © b ureff & Wi § Gerl e § ul W= B e S b o 85 T & fory dar | <=
oT| wefl 7 HaT W R B o AR BRI fBar or| wefl 7 Mg srewl B us vd HHHeR 85-85
e & for Friom WieR o or | faffd & aRT 2 (0o)(bb) & vt Ureff &1 JaraAAIRd S a=
F1 A & FAYT & HIROT g & Wl Bel T8l 2|

20. il &1 98 9 © b fQuell 7 faAi® 13.7.2004 ¥ 30.9.2004 T =T o@f®™ & fory umeft @
et fpar ST fobell e @ AT €l fban 8, o wWierd a% [l © wife R ded @l gfcmedt
AR B T 8 I TANT BT & o {6l wieg &1 U fobar S emaegad =781 © | uefi v
AR 7 AU YRAGET H I8 WHR fbar 8 6 gl vr—2 S9! SarEfT Ruc & o w® Sa )
TRE UG 9 AHSHR sWleR by © | Uee wH—2 H unefl 9 A 12.7.2004 P stria faHA® 13.7.2004 BT
fquell @7 wrEr A § BRI 3R & yd U8 for@r € b 7 o H Soas (RERIRR) & 98 R 85
e & ford sl U ¥ Toriad & Ug W 1 B & ford v+ weafa <1 § 7 weft % 7w sarsfer
Rurd, el 91 AEHR TG SMHAY U fAAIE 3062004 & SR H & B W USR fRA®
13.7.2004 9 85 fa7T @1 F¥aq o@e & fory uredl gRT WAl <=1, Jelrifar wHIford € | fa=iie 15.4.2004 |
09.7.2004 T% fauel & dleydell g7 # FRTd @ g6 MR &1 e iga Rafa g1 weff =
U WeT W Pleydell g H W A H 85 T & Yd B WIFRRYT 8 AN B Pls foIlRad YA
WA T8l AT 8 Safd urell I8 WeR Rl © [ Ry & oy faRad e g A 2
urefl RT Preydell ard H f3HTh 9.7.2004 Th BRI BRI BT T AUAl oM@l A H BT T8 MY &
77 i T8 fHar war fEg 39 927 B gue & @ yvie ®, I8 faafaa fear S 3w faare @
TR T BF W AeIS ol T |

21. 9 UPR 85 a7 &1 (e @l 29 9ot Wad & RUR e Iarfl ug wR il @1 fFygfad
o S e & gl B

22. fquell &1 3R 9 39 §W H AFFIY Haied <AEd R 9RTQR $iRfed PR fa fof. a9m
EHY AR TAT AIGTR REANISA HARIT T FeAl| 95 SR A5 7-g8 @ vl 1 aiRka ol &1
raerd foram a1 2| 39 Rl & A STaaw <mares | g8 AnTeeE e § f6 Sie dHer A
BRI 2g PRI AT a7 81 91 S99 240 139 &1 BRI gl 981 fha1 81| doawand S AR A7 4
fgfad & 13 8 dor wfrs afdaal & dar # I @ T B, @ s @IS rdyar T8 2| Hfaer @
TR 9 R S & BRI HaT &7 FAY AfAFRMA B &9RT 2 (00)(bb) & 3T BEAl Bl URHINT Bl
M e BT & |

23. AT B9 H Ao % © SRRT HIURIE HTbieT HH URIRTT AR f1. 998 gods gdm
Rig @ fAvig # A9 daiea <mared 9 98 W aR @ g & ifaf e @ arr 25 (Ta) & uraumEr
B Iqeed BeAl [ T FAGRI BT e § a¥gar <1 €| gaferd SHGR BT $9 UIGeT 6T Axefoy
o @ gd I8 g ST BT fF 98 e sel fBar T HHeR € |

24. I SoAdH SIRTAT © 59 ol | 9iikd 1fema | g feen ey fiear g fo Af¥ed safr @
foRr PRI dHeR @ Far, g &I 3fEf §AG 8 WM WX ¥Gd: FEIW 8 ofdl @ ar U
AIATAAIRT AAFTTH B IRT 2 (00)(bb) & UG & JITAR Bl &l gRFTST &1 el | gfs ureff =
85 foq &1 ff¥ad safr & R v vao= fa9y &, Qa1 § o= & dgafa & off, safer’y Saa safy &
FAYT UR U1efl @I AT W@ T gs | I8 ARG ARE BT GRT 2 (0o)(bb) & UIAHTH & AR
gedl T8l 8| Bl & g # 7 o & wieft @1 ifdfgw @ awr 25 (SN) Y (TE) & uraumr ar
it wReor ff g T 7| 39 fA9em & Sw g ARy o fAueh & uam | fafRed e
ST 2 |

faaofiia fag dwr 3 —eRiy g 9= 1 uell & g vd feariia fowg | 2 smmelt / fauelt
% ver ¥ AfREd 5 9 & SR 38 W § & faid 30.09.2004 @1 ureft @ Jarawita iffes @
gRT 2 (00)(bb) & WaeTHl & 3rid AfR¥ad oafy vd WfAd S & oy o, S sl &M =& urg
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TS 2| gafery ureft e Y uRT 25 (SN) U (Td) B ST Uacd WRETIT Bl UTK BHR Dl IAfAB
& 2 | el B Ay el ¥ ur @1 W sfreRaT yHIdE T g

25. 5H HAT RA IRPR GRT 39 IR0 Bl YRR 2g UNa e $1 Iar STIHRgER
ERIESICI

26. oty & ufaferl o= TReR B Menfired fJarg S =m 1947 & aRT 17 (1) & =aFid
gyl URT @ I |

M1 AT agaal, Yo ifereR

< fReett, 17 974, 2020

T3, 386.—3=IRIF f@aTe Afa=aw, 1947 (1947 FT 14) T &=T 17 F T | Hesid
T HEH Atge ey forffee & Y9gdad & a5 WAl oY 396 FHRE & 9 aqad o
[ty senfe far § w9 =i e ud 98] Ay, [@Eel & 9490e
(F@sT §&AT 07/2017) FT THRTIAT FHLAT & ST Fex 1T TR AT 06.03.2020 T STH g3 AT

[&. TS-30011/22/2017-AT5AT (TH)]
ST, . RRHiyy, srax a4

New Delhi, the 17th March, 2020

S.0. 386.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 07/2017) of the Central Government Industrial
Tribunal/Labour Court, Guwahati now as shown in the Annexure in the Industrial Dispute between the
employers in relation to the management of M/s. Oil India Limited, and their workman, which was received by
the Central Government on 06.03.2020.

[No. L-30011/22/2017-IR(M)]
D. K. HIMANSHU, Under Secy.
ANNEXURE

IN THE CENTRAL GOVT. INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
GUWAHATI, ASSAM

Present: Shri Mrinmoy Kumar Bhattacharjee, M.A., LL.B. Presiding Officer,
CGIT-cum-Labour Court, Guwahati.

Ref. Case No. 07 of 2017

In the matter of an Industrial Dispute between :-
Oil India Pipeline Mazdoor(C) Union, Guwahati. ...Claimant/ Union
-Vrs-
The Management of Oil India Ltd., Guwahati & 02 Ors.
O. Ps/Management

APPEARANCES :
For the Workmen. : Mr. J K Kar, Advocate.
Mr. H.K.Dey, Advocate.
For the Management. : Mr. S.N.Sharma, Sr. Advocate,

Mr. M.Hussain, Advocate.
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For M/s. Omega Security Solutions

(Prop), Oil India Contractor, : Mr. R. Sensu, Advocate.
Date of Award: 25.02.2020

AWARD
1. This reference case was registered in this Tribunal on receipt of a notification dated 05.07.2017 from

the appropriate Government, that is, Government of India with the following Schedule:

“Whether the action of the management of M/s. Van Guard Security Services and M/s. Omega Security
Services and System, Contractors of Oil India Ltd., in terminating the services of 13 contract labours
(as per list enclosed) without following the procedure as laid down Under Section 25F of I.D. Act,
1947 is legal justified. If not, to what relief the workmen are entitled to and from which date?’’

2. Thereafter, notices were issued to the concerned parties. Workman side, management of Oil India and
M/S Omega Security Services and System appeared and submitted their respective written statements.

3. Brief summary of the written statement of the workmen side:- Thirteen (13) workers referred in the
schedule of the reference had been engaged in M/s. Oil India Limited, at the Centre of Excellence for Energy
Studies at Guwhati in security related jobs through different contractors. They had been discharging duties to the
satisfaction of all concerned. Initially M/s. Van Guard Security Services was the contractor but suddenly M/s.
Omega Security Services and System replaced it. M/S Omega Security Services and System denied to continue
with the engagement of the concerned workers and such denial, according to the workers, amounted to their
termination without any notice or compensation either by M/s. Van Guard Security Services or by the principal
employer under whom the workers were working till 31.08.2016. It was further stated that the basic purpose of
the aforesaid contract was to give employment to a new set of workers by denying employment to the concerned
workers. On 01.09.2016 a group of new persons were engaged in place of the concerned workers. But, the
principal employer remained silent spectator without paying any heed to the claim of the concerned workers.
The matter was thereafter taken up by the concerned Trade Union but nothing fruitful happened. M/s. Van
Guard Security Services under which the concerned workers were working did not serve any notice of
termination nor did pay any compensation to them. M/s. Omega Security Services and System, the new
contractor, also did not reengage them. Ultimately the matter was taken before the Regional Labour
Commissioner(C), Guwahati and conciliation proceeding was held. When conciliation proceeding ended
without any fruitful result, the Conciliation Officer sent the “conciliation failure” report to the appropriate
Government and the appropriate Government referred the matter to this Tribunal.

4. Brief summary of the written statement of the management of OIL Ltd:- The management of Oil
India Ltd (Pipe Line Division) stated that the concerned 13 contract labourers were engaged by the contractor
and at no point of time there existed any direct employer and employee relationship between the Oil India Ltd
and the concerned workers. It was further stated that the service condition of the 13 contract labourers were
governed by the Contract Labour (Regulation & Abolition) Act, 1970 and accordingly no Industrial Dispute in
respect of these contract labourers with principal employer is maintainable. According to the management of Oil
India the reference of the appropriate Government was whether the two contractors named in the order of
reference were justified in terminating the 13 concerned contract labourers without following the Section 25F of
the Industrial Disputes Act was justified and therefore the management of Oil India Limited was in any case
should not be treated as a party to this reference. It was further stated that the contract was awarded to the
respective contractors namely/Ms. Vanguard Security Services & System and M/s. Omega Security Solutions by
the management of Oil India Limited after floating tender. At the time of entering into the contract, agreement
was made between the management of Oil India and the concerned contractor providing for minimum wages,
holidays and PF subscriptions as per prevailing rules/laws. In any case the concerned workers were engaged by
the contractor and they were never the direct employees of the Oil India Ltd. It was further stated that
discharging and assigning job to the concerned workers were duties of the concerned contractor and not of the
Oil India Ltd. It was also stated the contractors were at liberty to engage contract labourers selected or chosen
by them at any point of time. Oil India Ltd. further stated that the company engaged contractor for performing
certain jobs but the contractor was liberty to choose the contract labours. It was further stated that contract
labour was not a workman as defined under Section 2(s) of the I.D.Act, 1947 as contract labour is already
defined under CLRA Act and their service conditions are governed by the said CLRA Act. In the concluding
part of the written statement, Oil India Limited prayed for quashing the order of reference so far as it relates to
the management of Oil India Ltd.

5. Brief summary of written statement submitted by Opposite party No.3 i.e. M/s. Omega Security
Solutions:- It was stated that in pursuance to an advertisement by the Oil India Ltd they submitted a tender for
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executing certain works and on 17.08.2016 contract was awarded to them hiring their security services for a
period of 3 years which was extendable by another one year subject to the satisfactory service. It was thereafter
brought to the notice of the answering opposite party that 15 numbers of security guards, who were earlier
engaged by the predecessor contractor, have been claiming employment with the answering opposite party. The
OP then informed the concerned workers to visit their office for fulfillment of necessary formalities. But, only
two numbers of workers from among the original group of 15, visited the office of the concerned contractor and
they were engaged. The remaining 13 workers declined the offer and contended that they are seeking
employment from the management of Oil India Ltd. It was also stated that there was no question of terminating
the services of the concerned workers by them and the entire reference was misconceived. It was also stated that
the answering opposite party No.3 have been performing the service as per the contract obligation with the Oil
India Ltd. It may be noted here that the Opposite party M/s Vanguards Security Services did not appear to
contest the matter.

6. Meanwhile a petition was submitted by the workmen side to call for copies of certain agreements
between the Oil India Ltd. and M/s. Omega Security Solutions and M/s. Vanguards Security Services. The
management of Oil India fairly submitted that at that point of time if those agreements were available to them,
they would have no objection to produce these before this Tribunal. It appears from the order dated 20.07.2018
that the management submitted certain documents on 22.06.2018 as per order dated 07.06.2018 passed by this
Tribunal.

7. On 10.04.2019 the workmen side submitted examination in-chief on Affidavit of one witness
Sri Soneswar Das who was later cross-examined by the Opposite Parties. Thereafter evidence in-chief on
Affidavit of one witness namely Rajumoni Saikia was submitted on behalf of the management of Oil Ltd and
the witness was later-on cross-examined by the other parties. Ultimately argument was heard from the
management of Oil India Itd and the workman side. None appeared for other parties to argue the matter.

8. Workman Witness No.1 Sri Soneswar Das stated that he is one of the concerned worker being engaged
as security Guard in the Centre of Excellence for Energy Studies, Guwahati under Oil India Ltd. He was
engaged there for more than 5 years. He however admitted that intermediary agencies of his engagement were
M/s. Veteran Security Services and M/s. Vanguard Security Services & Systems respectively. He stated that the
wages were paid by the intermediary agencies but the actual control was of the management of OIL. He
exhibited attendance register for certain month as Exhibit-1 and copy of affiliation of their Trade Union as
Exhibit-2. He also stated that while he and other workers were continuing to render their services to the
establishment, on 30.08.2016 they received a verbal call from M/s. Omega Security Services and Systems for
interview at a distance place which they could not attend because of their engagement in their working place and
on the next day they noticed that they have been replaced by some other workers. Immediately they brought the
fact to the notice of the management and the management did nothing. Conciliation failed and thereafter the
matter was referred. During his cross-examination by the management of Oil India Ltd he admitted that M/s.
Veteran Security Services was first engaged as a Contractor with effect from 01.11.2012 and that he was first
engaged by M/s. Veteran Security Services. He clearly admitted that on 01.11.2012 he was first engaged as
contract worker by M/s. Veteran Security Services. He further admitted that after August 2014 M/s. Vanguard
Security Services and Systems became the Contractor. He also admitted that up-to 31.08.2016 he worked for 3
years 7 months meaning thereby that he did not work as the contract labour in the establishment for five years or
more. He also admitted that out of 15 contract labours, 2 have joined the service of M/s. Omega Security
Services. He also admitted that he along with other concerned workers were offered contract job somewhere
else by M/s. Omega Security Services. He exhibited the conciliation proceeding as Exhibit-3(A). The witness
was also cross-examined by M/S Omega Security Service and during the cross-examination he stated that he
sought reinstatement with Oil India Ltd.

9. Management witness No.l Sri Rajumoni Saikia, Deputy General Manager (Technical and
Administration) of Center of Excellence For Energy Studies of Oil India Limited situated at Guwahati, stated
that after installation of various machineries in their premises initially M/s. Suraksha was engaged to provide 7
numbers of Security Personnel and the said agreement was signed on 09.06.2012 and later another Security
Services Agency namely M/s. Veteran Security Services was given the contract from 01.11.2012 and the said
Security Service Agency continued till August 2014. He further stated that thereafter M/s. Vanguard Security
Services and System was given the contract. The Copy of the agreement with the related Security Agencies have
been exhibited by him as Exhibits-A, B and C. Later another Security Agency Omega Security Services &
Systems replaced M/s. Vanguard Security Services & Systems and the agreement of the Omega Security
Services & Systems was exhibited as Exhibit-D. He further stated that security services provider were at liberty
to engage their own security guards and the management had no hand on such selection by the service
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provider. The supervision of the security guards and the power of disciplinary action, if any, were vested on the
concerned contractor. He further stated that the wages etc. of the concerned workmen were also paid by the
contractor as required under CLRA Act and Rules. He also stated that claim of the concerned workers of
reinstatement with management of Oil India Ltd. was completely uncalled for and illegal. He also stated that
admittedly the concerned workers were under M/s. Vanguard Security Services and not under Oil India Ltd. He
also stated that the concerned workers cannot claim direct employment under principal employer. During cross-
examination he admitted that they have machineries in their premises which required adequate securities and
that engagement of security guard is a continuous process. He also admitted that the contractor raises bill for
payment to the contract workers and they make payment to the contractor who in turn pay wages to the contract
labourers. He further stated that the contractor is the custodian of the details of the contract workers and the
wages were transferred to the Bank account of the concerned workers by the contractor. He also stated that
when Omega Security replaced the earlier Contractor M/s. Vanguard Security Services, the Omega Security
Services did not engage the concerned workers and some of the workers requested the management of Oil India
to make arrangement of their engagement. He also stated that he then told the concerned workers that if they so
desire they may contact the new contractor and ultimately two of them went to the contractor M/s. Omega
Security Services and they were engaged by them.

10. The written argument submitted by the workmen side began with the claim the concerned workers
were continuously engaged by the OIL for five years either directly or through contractor. On perusal of the
evidence on record, as briefly narrated in the preceding paragraphs, it was absolutely clear that the management
of OIL never engaged the concerned workers directly. They were engaged by the selected contractor and their
wages etc were also paid by the concerned contractor. The above factual position was clearly admitted by the
workman witness during his cross-examination. In view of the status of the concerned workers as contract
labours for much less than five years, provisions of section 25F of the I. D. Act, 1947 did not appear to be
applicable. Another admitted fact was that the last engaged contractor actually called the concerned workers to
consider their further engagement as contract labours, but only 2 of them responded and they were engaged. The
remaining, however, did not respond and thus not engaged.

1. During argument learned senior lawyer Mr. S. N. Sharma, assisted by learned advocate Mr. M.
Hussain, appearing for the OIL precisely made the following points. Firstly, the concerned workers were
admittedly contract labours engaged by the contractors with whom the OIL had valid agreements/contracts for
doing certain specific security related works. Secondly, the wages of the workers were paid directly by the
respective contractors and the workers were never on the payroll of the OIL. Thirdly, in view of the above two
admitted facts the concerned workers cannot have any claim against the OIL and the reference itself is not
maintainable. The learned senior counsel Mr. Sarma also relied upon two decisions- (a) “Director, SAIL, Itd vs
Ispat Khadan Janta Mazdoor Union” reported in (2019) 7 SCC 440 and (b) “Indian Oil Corporation Ltd vs
Presiding Officer & others” reported in 1998 (2) GLT 67. In “Indian Oil Corporation Ltd” (Supra), Hon’ble
Gauhati High Court held that when workers are engaged by contractors, there is no relationship of employer and
employees between the principal employer and the contract labours.

12. Evidence on record clearly shows that respective contractor employed the contract labours and OIL
was not the appointing authority. Evidence of the witnesses also clearly reveals that wages etc of the workers
were paid by the contractors. There is clear evidence that the workers were engaged by contractors for much less
than period of five years. The contract period of contractor M/s. Vanguard Security services, under which the
workers were engaged, expired after the period of contract. There was therefore, no question of termination of
the workers by the said contractor. The next contractor M/s. Omega Services & Solutions got the subsequent
contract and they were very much within their rights to engage fresh set of workers. However, the contractor
informed the workers (originally 15 in numbers) to report to their office if they were interested to be engaged.
Two of the 15 workers reported to the contractor and they were engaged by the contractor. Remaining 13
workers did not report to the contractor and insisted to be employed by OIL. Clearly, the concerned workers had
no automatic right of employment with the OIL. The contractors also did not appear to have committed any
illegality. In view of the above the reference stands disposed of with a no relief award.

Given under the hand and seal of this Tribunal, this 25" day of February, 2020.
MRINMOY KUMAR BHATTACHARIEE, Presiding Officer
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T< fReeft, 17 979, 2020

T, 387. =R fAars Afaf= =, 1947 (1947 F1 14) FT &=T 17 F TTH0T | Fesl T
ALEHTY JEH Fea (9 AUSTOT o1 o Taeas o Hag (MATSThl oY 306 FHFHT & a1 srqae ° [Afae
st foare & e av st S ud % Faad-2, §96s & 949l (§a9 geT
1/2018) T THITAT FIAT & ST Fes T T AT 17.03.2020 Tl STH g1 2T

[5. T-42011/5/2016-3TST< (TH)]
<. %, Ry, @ ata

New Delhi, the 17th March, 2020

S.0. 387.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 1/2018) of the Central Government Industrial
Tribunal/Labour Court-2, Mumbai now as shown in the Annexure in the Industrial Dispute between the
employers in relation to the management of M/s. Central Warehousing Corporation, and their workman, which
was received by the Central Government on 17.03.2020.

[No. L-42011/5/2016-IR(M)]
D. K. HIMANSHU, Under Secy.
ANNEXURE
BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL NO. 2, MUMBAI
PRESENT : M. V. Deshpande, Presiding Officer
REFERENCE NO. CGIT-2/01 of 2018

EMPLOYERS IN RELATION TO THE MANAGEMENT OF
M/S. CENTRAL WAREHOUSING CORPORATION

The Director (P),

M/s. Central Warehousing Corporation,

4/1, Siri Institutional Area, August Kranti Marg,
Hauz Khas, New Delhi — 110 016.

The Regional Manager,

M/s. Central Warehousing Corporation,
Sector — 20, Vashi,

Navi Mumbai —400703.

AND

THEIR WORKMEN
The General Secretary,
CWC Workers Union (Maharashtra),
Central Warehouse, Sector — 20,
Near APMC Fruit Market, Vashi,
Navi Mumbai —400703.
APPEARANCES:
FOR THE EMPLOYER : Mr. Umesh Nabar, Advocate
FOR THE WORKMEN : Mr. J. H. Sawant, Advocate

Mumbai, dated the 17" February, 2020
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AWARD

1. This is reference made by the Central Government in exercise of powers under clause (d) of
sub-section (1) and sub-section (2A) of Section 10 of the Industrial Disputes Act, 1947 vide Government of
India, Ministry of Labour & Employment, New Delhi vide its order No. L-42011/5/2016 — IR (M) dated
04.01.2018. The terms of reference given in the schedule are as follows :

“Whether the action of the management of Central Warehousing Corporation, New Delhi is justified in
issuing office order No. CWC/I-Estt./Manpower Rationalisation/Mum / 6034 dated 13.10.2015 and
partially modified with another office order No. CWC/I-Estt./Manpower Rationalisation/Mum / 324-A
dated 12.11.2015. If not, to what relief the aggrieved workers are entitled to ?”’

2. After the receipt of the reference, both the parties were served with the notices.
3. In view of pursis dated 17.02.2020 [Ex.10] the second party is not interested in pursuing the reference.
Other side has no objection.
4. Hence reference is disposed of. Hence order.
ORDER

Reference is disposed of with no order as to costs.

Date: 17.02.2020
M.V. DESHPANDE, Presiding Officer

7% feeett, 17 |4, 2020

T3, 388.—3=RIF fAaTe Afa ==, 1947 (1947 FT 14) T =T 17 F TTA0T | Fesl T
LA HAE e T8¢ TSI & TG & Hag ATl 3T 376 FHH & 94 aqae § f[Afae
FrenfreE faare § Fe<ig TR iR SITeEeo Ug oy =AATad-2, 994Te & 997 (HeY e
22/2016) FT THTIAT FAT & ST FHea 1 FLH1E 1 11.03.2020 FHT ITH g3 &M

[5. T-30012/1/2016-3TET< (TH)]
<. =, fewTyy, A af=a

New Delhi, the 17th March, 2020

S.0. 388.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the
Central Government hereby publishes the award (Ref. No. 22/2016) of the Central Government
Industrial Tribunal/Labour Court-2, Dhanbad now as shown in the Annexure in the Industrial Dispute
between the employers in relation to the management of M/s. North East Refrigeration, and their
workman, which was received by the Central Government on 11.03.2020.

[No. L-30012/1/2016-IR(M)]
D. K. HIMANSHU, Under Secy.
ANNEXURE
BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL (NO. 2), AT DHANBAD
PRESENT : Dr. S. K. Thakur, Presiding Officer
In the matter of an Industrial Dispute under Section 10(1) (d) of the I.D.Act., 1947
REFERENCE NO. 22 OF 2016

PARTIES: : Sri Kanwar Kumar,
Vill: Keshawe, PO: Keshawe,
PS: Baraun, Distt: Begusarai,-851134
Bihar.

Vs.
The Proprietor,
M/s. North Eastern Refrigeration 124,
Rajgarh Road, GUWAHATI-781007.
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Order No. L-30012/1/2016-IR (M) dt. 08.02.2016

APPEARANCES :

On behalf of the workman/Union None

On behalf of the Management : Mr. Vijay Kumar, Ld. Advocate
State : Jharkhand Industry :

Dated, Dhanbad, the 27" December, 2019
AWARD

The Government of India, Ministry of Labour, in exercise of the powers conferred on them under
Sec.10(1)(d) of the I.D. Act.,1947 has referred the following dispute to this Tribunal for adjudication vide their
Order No. L-30012/1/2016-IR (M) dt 08.02.2016.

SCHEDULE

‘“Whether the action of the employer M/s. North East Refrigeration a contractor of IOCL
Refinery, Begusarai, to termination the services of the workman Sri Kanwar Kumar without
observing the condition under Sec.25 (F) of the ID Act was correct? if not, what relief the
workman Sri Kanwar Kumar is entitled for.”’

On receipt of the Order No. L-30012/1/2016-IR (M) dt. 08.02.2016 of the reference from the
Government of India, Ministry of Labour & Employment, New Delhi for adjudication of the dispute, it was
registered as Reference case No. 22 of 2016 on 18.02.2016 and accordingly an order to that effect was passed to
issue notices through the Registered Post to the parties concerned, directing them to appear before the Tribunal
on the date fixed and to file their written statements along with the relevant documents. In pursuance of the said
order, notices by the Registered Post were sent to the parties concerned.

2. The Reference Industrial Dispute was finally heard on 27.11.2019 to deal with the matter of filing
Written statement of Claim and for final order virtually on being default of the workman concerned
(Petitioner)but none found to be present on call either from workman (petitioner) or from the Management. Nor
did the workman could be able to file or make appearance for filing long awaited written Statement of Claim
before the Tribunal to proceed further over hearing. Notices as appropriate were sent to the respective parties
under reference under Regd. Post on dtt. 23.03.2016, 03.09.2019, and lastly 05.11.2019 but of no use.

3. On the other hand, Mr. Vijay Kumar, Ld. Counsel for Management appeared on previous date on
24.09.2019 before the Tribunal to file Authority to represent the case on behalf of the Management. Whereas
Written Statement of Claim on the part of the Sponsoring Union/workman should have been filed within
fifteen days of the receipt of the reference who raised the claim as stated in the Order of Reference from
Government of India, which reads as follows:

“The Parties raising the dispute shall file a statement of claim complete with relent documents,
list of reliance and witnesses with the Tribunal within fifteen days of the receipt of this order of
reference and also forward a copy of such statement to each one of the opposite parties involved
in this dispute under rule 10(b) of the Industrial Disputes (Central),Rules,1957.”’

4. In course of hearing the case was adjourned on, 27.04.2016, 28.06.2016, 16.08.2016, 18.10.2016, 29.06.2017,
29.08.2017, 24.09.2019 and finally on 27.11.2019, besides being placed for taking step on 18.02.2016,
05.12.2016, 25.01.2017, 15.03.2017, 09.05.2017, 12.10.2017, 30.11.2017 and 24.11.2019. However, as number
as eight sittings were held during the entire proceedings of the case .

5. The proceedings of the Case record came to a grinding halt and persistent pressure by the way of short
adjournments and Notices appears to be of no use , a move solely rest with the workman. Unarguably the case
appears to be moving at snail’s pace over the one step of filing the written statement of claim. All that was
stated that parties concerned had not appeared before the Tribunal .In such an event the Tribunal cannot initiate
suo moto proceedings due to lack of the workman’s interest to file the Written Statement of claim . It had been
summed up that full natural justice have been provided to the workman concerned to come out with Written
Statement of claim providing ample opportunity during the hearings of the instant case by issuance of the
Notice dtt. 23.03.2016, 03.09.2019, and lastly 05.11.2019 at the addresses of the both the litigant parties
concerned but all went in vein.

6. Appearance from the O.P. /Management does not hold good so long the workman himself who raised
the dispute do not appear with legitimate statement of claim before Tribunal for adjudication to let them be
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countered by the O.P./Management .The Reference case as narrated under the Reference concerned with
termination of services of the workman by the Management of M/s North East Refrigeration , a contractor of
IOCL Refinery, Begusarai without compliance of the conditions under Sec. 25 (F) of the I.D. Act, an alleged
action that was challenged by the workman (petitioner) by making Reference before this Tribunal for
adjudication.

7. It needs no emphasis to say that facts of the matter and materials on record mentioned hereinabove
points to fact that there is no confirmation of submission of the Written Statement of claim before the Tribunal
during the entire proceedings of hearing of the Ref. Case spread over more than three and half years. It has been
absolutely clear the issue under Reference ceases to exist either to have been absolved or no more in existence
due to utter reluctance of the workman concerned with all sorts of help provided by the Tribunal.

8. Upon a careful perusal of the different materials available on record, it has been made clear that the
Petitioner has not taken any step to proceed with the case although three notices were served upon even after
more than thirteen short adjournments over the same issue. Such being the position the Tribunal find no scope
to push the proceedings for an indefinite period of time for the end of justice. In the light of above fact and
circumstance it has come to conclusion that the issue on which the case had been raised, in real terms has diluted
and no more in existence. The dispute is disposed off accordingly as the workman as of day does not have
grievance to be redressed from the Management and so no relief.

Dr. S K.THAKUR, Presiding Officer

7% feeety, 17 |4, 2020

T3, 389.—3=NIRIF [@aTe Afa=aw, 1947 (1947 FT 14) T &=T 17 % TTAIT | Feai T
LA HEH o IO T 6 TFGaT 6 Hag Al Al 3996 FHFRL 6 a9 e § Mieg
FrenfreE fAare § Fe<iT TR =i AT Ud 9 <AATad-2, 994Te & 997 (HeY e
60/2006) T THTFAT FAT & ST Fea 1 FLHTE A1 11.03.2020 FHT ITH g3 =TI

[€. TH-29011/53/2006-3AT< (TH)]
<. =, fgwty, A af=a

New Delhi, the 17th March, 2020

S.0. 389.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 60/2006) of the Central Government Industrial
Tribunal/Labour Court-2, Dhanbad now as shown in the Annexure in the Industrial Dispute between the
employers in relation to the management of M/s. Shri Pappur Tirthani, and their workman, which was received
by the Central Government on 11.03.2020.

[No. L-29011/53/2006-IR(M)]

D. K. HIMANSHU, Under Secy.
ANNEXURE
BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL (NO. 2), AT DHANBAD
PRESENT : Dr. S. K.Thakur, Presiding Officer
In the matter of an Industrial Dispute under Section 10(1) (d) of the I.D.Act., 1947
REFERENCE NO 60 OF 2006

PARTIES:

Shri Pappu Tirthani,
At: Sindhipara.,

PO & Distt: Pakur
(Jharkhand).

The General Secretary,

Rashtriya Quarries Khadan Shramik Sangh,
Vill: Telegraph Road,

Sahibganj (Jharkhand)
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Order No. L.-29011/53/2006-IR(M) dt.26.09.2006

APPEARANCES :

On behalf of the workman/Union None

On behalf of the Management : None

State : Jharkhand Industry : Mines

Dated, Dhanbad, the 30™ December, 2019
AWARD

The Government of India, Ministry of Labour, in exercise of the powers conferred on them under
Sec.10(1)(d) of the I.D. Act.,1947 has referred the following dispute to this Tribunal for adjudication vide their
Order No. L-29011/53/2006-IR(M) dt.26.09.2006.

SCHEDULE

‘“Whether the action of the Management of Shri Pappur Tirthani, Owner of Mines, at
Sindhipara, PO & Distt: Pakur in terminating the services of Shri Kasim Seikh, workman,
without complying Sec.25 F of the ID Act is legal and or justified? If not, to what relief the
workman is entitled?”

On receipt of the Order No. 1-29011/53/2006-IR (M) dt.26.09.2006 of the above mentioned
reference from the Government of India, Ministry of Labour & Employment, New Delhi for adjudication of the
dispute, the Reference Case No. 60 of 2006 was registered on 26.09.2006 and accordingly an order to that effect
was passed to issue notices through the Registered Posts to the parties concerned, directing them to appear in the
Court on the date fixed, and to file their written statements along with the relevant documents. In pursuance of
the said order, notices by the Registered Posts were sent to the parties concerned.

2. The Instant Industrial Dispute case came up for hearing on 27.11.2019 for taking step in the matter of
filing of Written Statement of Claim by the workman concerned but none from either of the parties under
Reference was present on call nor did file the written Statement of Claim, an onus on the part of the workman
concerned since 26.09.2006 .The Notices 23.10.2007 and 26.11.2007 and 26.11.2010 were issued under Regd.
post to both the litigant parties at the addresses referred on the reference itself but none returned undelivered.
So it is presumed to have been served the addresses. Apart from Notices two Show Cause dt.10.03.2008 and
26.05.2008 were also issued to the parties asking for why not the Reference shall be heard ex-parte incase of
default. Despite so, the status of the case revolved around the filing of the written Statement of claim to prove
that the workman had legitimate issue against the Employer for redressal of the issue through adjudication.

3. The Case is stale one, and dates back to the year 2006. Summons dt. 23.10.2007, 26.11.2007, 26.11.2010,
17.06.2019 and on 05.11.2019 apart from two Show Cause Notices dt. 10.03.2008 and 26.05.2008 were sent at
the address of the Sponsoring Union directing them to appear in person or through Representative informing
therein why not the Reference, in question, should not be heard ex-parte in event of default of the Sponsoring
Union. Even then  successive notices one after another sent upon the address of the Sponsoring Union the
matter remained unrepresented. Finally on 27.11.2019 proceeding in the Instant Reference Case was concluded
and reserved for order due to non-appearance of either of the parties. Note-worthy the W.S, from the party
who has raised the dispute , should have been filed within 15 days of the receipt of the order as stated in the
Order of Reference from Government of India which reads as follows:

“The Parties raising the dispute shall file a statement of claim complete with relent documents,
list of reliance and witnesses with the Tribunal within fifteen days of the receipt of this order of
reference and also forward a copy of such statement to each one of the opposite parties involved
in this dispute under rule 10(b) of the Industrial Disputes (Central), rules,1957. >’

4. Noteworthy, adjournments granted over the case on 23.11.2007, 11.1.2008, 05.03.2008, 23.05.2008,
04.07.2019 and finally on 27.11.2019 apart from being placed for stepping on 26.09.2006, 08.10.2007,
25.11.2010 and 16.06.2019. The Reference can not be kept pending for an indefinite period and left to the mercy
of the person at where the Reference is made. In fact the workman who has not discharged his own obligation
by filing statement of claim, it appears impossible to decide on merit.

5. The case is about alleged act of termination of the services of Sh. Kasim Seikh, workman without
complying Section 25 F of the ID Act by the Management of Shri Pappu Tirthani, Owner of Mines, At
Sindhipara, Pakur , an act to which the workman challenged by raising legal Industrial dispute for adjudication.
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6. In the light of the above facts recorded, it has been obviously clear that the workman (Petitioner) had
not complied the basic action for raising the dispute with claim before the Tribunal in its letter & spirit. On
perusal of materials available on record it is established fact that despite issuing of seven notices including Show
Cause upon the Sponsoring Union nevertheless the workman unfortunately proved failure for appearance to
pursue the case .Such was the situation and considering the age of the case there is no scope before this Tribunal
to adjourn instant case further for filing the Written Statement of Claim. Hence the Tribunal has narrow scope to
proceed further owing to utter reluctance of the workman to file Written Statement of claim till the last
opportunity provided. Accordingly, the Instant reference case is hereby disposed of as if the workman no longer
has any demand for relief from the Management and Award is passed accordingly with no relief.

Dr. S. K. THAKUR, Presiding Officer
T faef, 17 714, 2020

T, 390.—3=RF fEars dfaf@ =, 1947 (1947 F1 14) FT =T 17 F TTE0T | Feal T
ALHTY HEH ATAST AT AT AT & TILITT 6 TG (ISR AT IF HHH 6 o177 Aqad H
fAfEy sfienfe fAee & F=0" aFr f=ns A9 ud 5% FEed-1, 999§ e
(srst TEAT 199/2000) FT FHTFNT Feft & ST 3wy 71T AT 11.03.2020 FT TTH g7 47T

[5. T-26012/5/2000-TEATT (TH)]
<. =, fgwty, A af=a

New Delhi, the 17th March, 2020

S.0. 390.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 199/2000) of the Central Government Industrial
Tribunal/Labour Court-1, Dhanbad now as shown in the Annexure in the Industrial Dispute between the
employers in relation to the management of M/s. Noamundi Iron Ore Mines, and their workman, which was
received by the Central Government on 11.03.2020.

[No. L-26012/5/2000-IR(M)]

D. K. HIMANSHU, Under Secy.
ANNEXURE
BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL NO. 1, DHANBAD
In the matter of reference U/S 10 (1) (d) (2A) of I.D. Act, 1947
Reference: No. 199/2000
Employer in relation to the management of Noamundi Iron Ore Mines of M/s. TISCO
AND
Their workman

Present: Shri Dinesh Kumar Singh, Presiding Officer

Appearances:

For the Employers : Sri D. K. Verma. Advocate.
For the workman : None.

State : Jharkhand.

Industry:- Steel
Dated 24.2.2020
AWARD

By Order No. L-26012/5/2000-IR(M) dated 12/07/2000 the Central Government in the Ministry of
Labour has, in exercise of the powers conferred by clause (d) of sub-section (1) and sub-section (2A) of Section
10 of the Industrial Disputes Act, 1947, referred the following disputes for adjudication to this Tribunal:
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SCHEDULE

“Whether the action of the management of Noamundi Iron Mines of M/s. TISCO Ltd in denial of
employment to the dependant son of Shri Gulia Barjo, Ex-employee of Noamundi Iron Mine is
justified? If not, to what relief the dependant of Shri Gulia Barjo is entitled?”

2. After receipt of the reference, both parties were noticed and both parties appeared for certain dates, but
subsequently the union/workman left appearing before the Tribunal. Thereafter again regd. Notice was issued to
the workman/union but even then no one appeared on behalf of the workman/union. Now the Case is pending
since 02/08/2000 and workman/union is not appearing before Tribunal. So, it is felt that workman/union has lost
its interest in this matter. Hence No Dispute Award is passed. Communicate.

D. K. SINGH, Presiding Officer
T faef, 17 714, 2020

FLAT. 391.—3i=nRF fAars afaf@ =, 1947 (1947 F1 14) FT &=T 17 F TTE0T | Feal T
AT HAH TSLHAT TN TS o6 TAGAA % Ha@ (A1 AL 36 FHR 6 o9 A8 g § g
s faare § F=dT ava St Afeaaor g a9 =, Jaq9ay & gare (Ha9 ger
48/2014) T THTIAT FIAT & ST Hea 1 FLH1E w1 06.03.2020 FT ITH g3 &I

[|. TH-29012/7/2014-3TEHTT (TH)]
ST, . RRHiyy, srax a4

New Delhi, the 17th March, 2020

S.0. 391.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 48/2014) of the Central Government Industrial
Tribunal/Labour Court, Bhubaneswar now as shown in the Annexure in the Industrial Dispute between the
employers in relation to the management of M/s. Rourkela Steel Plant, and their workman, which was received
by the Central Government on 06.03.2020.

[No. L-29012/7/2014-IR(M)]
D. K. HIMANSHU, Under Secy.
ANNEXURE
IN THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
BHUBANESWAR

INDUSTRIAL DISPUTE CASE NO. 48 OF 2014
Dated Bhubaneswar, the 31 J anuary, 2020

Present:

Shri B.C. Rath

Presiding Officer,
C.G.I.T-cum-Labour Court,
Bhubaneswar

Between:

The Chief Executive Officer,

Rourkela Steel Plant, At/PO. Rourkela,

Dist. Sundargarh. (Odisha). ...First party management
AND

The General Secretary

Rourkela Shramik Sangh,

D/81, At/PO. Rourkela,

Dist. Sundargarh. (ODisha). ...Second party Union
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Appearance:
Shri Subrat Mishra, advocate : For first party management
Shri B.Padhiary, Advocate : For second-party Union

AWARD

The Government of India, Ministry of Labour have referred the industrial dispute for adjudication vide
its Order No. L-29012/7/2014 — (IR(M)) in exercise of powers conferred by clause (d) of sub-section (1) and
sub-section (2A) of Section 10 of the Industrial Disputes Act, 1947 (14 of 1947) (herein after referred to as ‘the
Act’) and the terms of reference reads as follows:

‘Whether the demand of the Rourkela Shramik Sangh to provide compassionate employment to
Sri Bijay Kumar Mohapatra on the death of his father Late Budhnath Mahapatra who died due to stress
taken during employment is justified & proper ? If yes, to what relief he is entitled to get from the
Rourkela Steel Plant ?°

2. The case of the second party union, as emerging from its statement of claim is that Late Budhnath
Mohapatra was a workman of Fertiliser Plant of the first party management Rourkela Steel Plant having his
employee PI. No. 31537. On 23.11.1996 when he was performing his general shift duty, he fell ill due to stress
and strain arising out of his job. He was given primary treatment in the Fertiliser Plant Hospital where-after he
was shifted and admitted in to Ispat General Hospital as an indoor patient. He died on 4.12.1996 in the said
Hospital while taking treatment for the decease arising out of and in course of his employment. According to the
second party, as per the memorandum of agreement dated 18.5.1995 between the management of SAIL and the
workmen representative, the dependant of an employee of the management who dies in course of and arising out
of his employment is entitled to have a compassionate employment. Since Late workman Budhnath Mohapatra
met his death in course of and arising out of his employment, one of his family members is entitled to get
compassionate employment. Smt. Bidulata Mohapatra, wife of Late Budhnath Mohapatra made a written appeal
on 15.1.1997 requesting for a compassionate employment to her son, Bijaya Kumar Mohapatra. But, the
management of RSP did not consider her application claiming that the death of Late Mohapatra was a natural
one and it was not occasioned in course of employment or arising out of employment. It is the claim of the
union that the applicant Smt. Bidulata Moahapatra preferred a claim under the Workmen’s Compensation Act
vide W.C. Case No0.69/99 before the Assistant Labour Commissioner &Commisssioner for Workmen’s
Compensation,Rourkela. The case was adjudicated and compensation was awarded in favour of the applicant
Smt. Mohapatra on a finding that the death of Late Budhnath Mohapatra arose due to stress and strain arising
out of and in course of his employment. The management preferred an appeal before the Hon’ble High Court on
such finding and award of compensation. The Hon’ble High Court of Orissa dismissed the writ appeal
confirming the finding of the Assistant Labour Commissioner&Commissioner for workmen’s Compensation,
Rourkela. It is the pleading of the second party that despite such finding of the Commissioner of workmen’s
Compensation and confirmation of the finding by the Hon’ble High Court, the management did not provide
compassionate employment to one of the direct dependant of Late Mohapatra. As a result, a dispute was raised
before the Regional Labour Commissioner, Rourkela. Consequent upon the reference is made as stated earlier
when efforts of conciliation between the parties failed.

3. The first party management has contested the claim taking a stand that the reference is not maintainable
in the eye of law on account of the dispute being prosecuted individually by a member of Late Budhnath
Mohapatra, who is not a workman as defined in the Act. That apart, it is the stand of the management that the
death of Late Budhnath Mohapatra did not arise either in course of and arising out of his employment. Late
Budhnath Mohapata expired on 4.12.1996 due to viral encephalitis, septicemia, DIC and multi-organ failures
which is revealed from the death certificate dated 12.12.1996 issued by Senior Medical Officer of Ispat General
Hospital, Rourkela. Besides, the family members of Late Budhnath Mohapatra availed the benefit of
‘Employees Family Benefit Scheme’ (in short EFBS), which was introduced by an agreement of NJCS dated
5.7.1989 between the workers representative and the management of SAIL. As per the said scheme financial
assistance as a social security measure is provided to the ex-employees or dependant of the ex-employee in case
of death/discharge of employment due to permanent total disablement on medical unfitness till normal death or
superannuation. As per the said scheme the dependant of the deceased employee continued to receive the last
pay drawn by the employee. Wife of Late Budhnath Mohapatra having availed such benefit under the Scheme of
1989, the son of Late Budhnath Mohapatra is not entitled to compassionate employment. Further, the
management has challenged the merit of the claim on account of the dispute being raised belatedly after
20 years of the death of Late Mohapatra.
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4. On the aforesaid pleadings of the parties, the following issues have been settled for adjudication of the
dispute.
ISSUES
i) Whether the reference is maintainable ?
i) Whether Sri Bijay Kumar Mohapatra is a workman or not ?
iii) Whether the demand of the Rourkela Shramik Sangh to provide compassionate employment

to Sri Bijay Kumar Mohapatra on the death of his father Late Budhnath Mohapatra who died
due to stress taken during employment is justified & proper ?

iv) If not, what should be the details ?

5. Sri Bijaya Kumar Mohapatra who is the son of Late Budhnath Mohapatra has been examined as
W.W.1 on behalf of the second party and filed documents like copy of the letter dated 13.1.1997 by W.W.1 to
the General Manager (P & A) SAIL, copy of the order of the Workmen’s Compensation in W.C. Case No0.69/99,
copy of the Order of the Hon’ble High Court in FAO — 54/2002arising out of W.C. No0.69/99, Copy of the order
of with-drawal in W.P. No0.6674/1998 dated 27.4.2012, copy of the letter dated 7.5.1997 by SAIL to
Smt. Bidulata Mohapatra, copy of Memorandum of Agreement dated 18.5.1995(NJC for the Steel Industry) and
the copy of Memorandum of settlement dated 25.7.2001 marked as Exts. 1 to 7 have been placed in support of
the claim advanced in the statement of claim. On the other hand, the management has examined its Dy. General
Manager (PL)IR as M.W.1 and the Manager (PL)(W&C) as M.W.2 and filed documents such as copy of
relevant clause of 8.10.4 and 8.10.5 of tripartite settlement dated 18.7.1989, copy of the circular dated 7.8.1991
regarding introduction of Employees Family Benefit Scheme, copy of the death certificate dated 12.12.1996
issued by the I.G.Hospital, copy of the application of Smt.Bidulata Mohapatra dated 5.4.1997 for availing
benefit under EFBS, copy of the membership order of the management dated 2.7.1997, copy of O.J.C.
No. 6674/1998 preferred by Smt. Bidulata Mohapatra and copy of tripartite Memorandum of Settlement dated
18.12.1998, application dated 5.4.1997 of Smt.Bidulata Mohapatra, copy of the application of Smt.Bidulata
Mohapatra dated 1.7.97, membership order dated 2.7.1997 in favour of Bidulata Mohapatra for E.F.B. Scheme,
nomination by Bidulata Mohapatra in favour of Bijaya Kumar Mohapatra, intimation letter dated 16.5.1997 for
deposit of P.F. and gratuity amount, letter dated 6.8.1997 regarding monthly payment under the scheme, deposit
receipt dated 24.11.1999 and the intimation regarding nomination, payment voucher dated 1.2.2000 regarding
refund of said amount and acknowledgement of receipt of the amount by Smt.Bidulata Mohapatra marked as
Exts.A to R and to refute the allegation raised in the statement of claim.

FINDING

6. Coming to the issue of maintainability of the reference as raised by the management, it is the stand of
the management that neither Smt.Bidulata Mohapatra nor Bijay Kumar Mohapatra who are the wife and son of
Late Budhnath Mohapatra comes under the term ‘workman’ as defined in the Act. Without obtaining any
authorization from the second party union they have also no locus standi to prosecute the dispute. The dispute
was originally raised by the union namely, General Secretary, Rourkela Shramik Sangh. Hence the reference
should have been dismissed out rightly on the ground of non-existence of ‘employer employee’ relationship
between the parties. It is to be mentioned here that the claim petition in this case has been filed by the second
party union after a dispute being raised by the said Union before the R.L.C. (C), Rourkela for providing a
compassionate appointment to a dependant of Late Budhnath Mohapatra, who was undisputedly a workman of
the management. It is not in dispute that Sri Bijay Kumar Mohapatra, son of Late Budhnath Mohapatra is
presently prosecuting the matter and both the parties are allowed to be represented through advocate keeping in
view the provisions of Section 36(4) of the Act. It is also not in dispute that the second party union has not
either authorized Sri Bijay Kumar Mohapatra or learned counsel to prosecute the matter after filing its statement
of claim. The reference as well as the dispute there-under has to be adjudicated when the same has been raised
by a recognized union. At the same time, provision of subsection (8) of Section 10 of the Act cannot be
overlooked which provides “no proceeding pending before a Labour Court, Tribunal or National Tribunal in
relation to an industrial dispute shall lapse merely by reason of the death of any of the parties to the dispute
being a workman, and such Labour Court, Tribunal or National Tribunal shall complete such proceeding and
submit its award to the appropriate Government”. Mere reading of the provision of Section 2(s) of the Act it can
be safely said a workman previously engaged in the industry can be covered by the term ‘workman’ as defined
in the Act. Late Budhnath Mohapatra can be said a workman and keeping in view the provision of sub-section
(8) of Section 10 of the Act the dispute cannot be allowed to be lapsed merely by reason of the workman being
dead prior to the reference more particularly when it is raised by an union recognized by the management. That
apart, the issue involved in the dispute though stated to be an individual one, the same needs to be adjudicated as
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it relates to cause of every workman employed in the management since compassionate appointment in the
event of death of a workman is also a service condition on account of the same being incorporated by NJCS
dated 18.5.1995. Further after filing of the statement of claim by the second party union the legal heir of the
deceased workman came to the picture and they have participated in the adjudication. Hence they cannot be
displaced from the arena of such legal adjudication on a mere contention of non-workman. Therefore, the
objection raised by the first party management on the point of maintainability of the reference has no merit.

7. The next point of objection raised by the management is that the claim of rehabilitation have been
raised belatedly about 15 years after death of Late Budhnath Mohapatra, the reference is bad in law. According
to the management, no application or representation was ever made before the management for rehabilitation till
the dispute was raised by the union in 2014. Since the death was a natural one and it did not arise in course of
and out of employment and the wife of Late Mohapatra has availed the financial benefit scheme provided in the
agreement of NJCS dated 5.7.1989. The dispute was raised after an award passed under Workmen’s
Compensation Act and it was confirmed by the Hon’ble High Court. Relying upon the decision of the Hon’ble
Supreme Court in the case of Pravakar Vrs. Joint Director Sericulture Department and others in SLP (Civil) No.
27080 of 2015, argument was advanced that the delay is not justified. But, it cannot be over sighted that law of
limitation is not applicable to the Act. Section 10 of sub-section (1) of the Act provides that appropriate
Government have authority to refer a dispute for its adjudication at any time, provided the Government is
satisfied that a dispute exists between the parties. Law is well settled that an industrial dispute having been
referred by the appropriate Government, the Tribunal has limited scope to question the delay or reject the
statement of claim on such ground of delay. Undoubtedly delay in raising industrial dispute is an important
circumstances which must be kept in view at the time of exercising discretion by the Labour Court/Tribunal
irrespective of fact whether or not such objection is raised by either side. In the instant case the family members
of the deceased workman is found to have engaged in a legal battle to have a declaration and for Workmen’s
Compensation that Late Budhnath Mohapatra met his death in course of and arising out of his employment due
to stress and strain suffered in the employment. Hence, delay in raising the dispute has some valid ground. It is
also well settled that a relief under the Act cannot be denied to a workman merely on the ground of delay. The
plea of delay if raised by the employer is required to be proved as a mater of fact by showing the real prejudice
and not as a merely hypothetically defence. Having regard to the settled principles of law and the facts and
circumstances of the case, I am not inclined to reject the statement of claim on the ground of dispute being
raised belatedly.

8. The next issue comes for consideration is whether Sri Bijay Kumar Mohapatra, son of Late Budhnath
Mohapatra is entitled to compassionate rehabilitation/employment. The management has alleged that the
dependant of Late Budhnath Mohapatra is not entitled to compassionate appointment on account of death of
Budhanath not arising out of and in course of his engagement and it was a natural death due to suffering from
viral, encephalitis, septicemia, DIC and multi organ failure. Death certificate of Late Budhanath vide Ext.C is
the proof in that regard. Admittedly the death of Budhnath as it appears from Ext.C was due to multi organ
failure and other deceases. Question arises if such decease and death can be assigned to stress and strain suffered
by Late Budhnath in course of his employment. The management has not disputed the Award of the
Commissioner of Workmen’s Compensation given under Ext. 2 and the appeal preferred by it against such order
before the Hon’ble High Court. It is also not in dispute that the Hon’ble High Court vide its Order dated
6.5.2010 arising out of FAO No0.54/2002 did not interfere in the finding of the Commissioner of Workmen’s
Compesation in regard to cause of death of Late Budhnath Mohapatra as found in the award except reducing the
amount of compensation awarded by the Commissioner. That being the position, it is not appropriate on the part
of this Tribunal to defer with the finding of the Commissioner of Workmen’s Compensation and to form its own
opinion on the basis of Ext. C issued by Ispat General Hospital that the death of Budhnath was not in course of
and arising out of his employment. Thus, the first contention raised by the management that the dependant of
Late Budhnath is not entitled to compassionate appointment on account of death of Late Budhnath not being in
course of and arising out of employment is not accepted.

9. The next contention whether availing of benefit under Employees Family Benefit Scheme (EFBS) as
introduced in the agreement of NJCS dated 5.7.1989 deprived the dependants of Late Budhnath from the right of
a compassionate appointment as provided in the NJCS dated 18.5.1995. From the pleadings and evidence of the
parties it is not seriously disputed that wife of Late Budhnath is availaing the benefit of EFBS as provided in the
NIJCS agreement dated 5.7.1989 as well as in subsequent NJCS agreement. Clause No.3.4.5.1(f) of NJCS
agreement of 1995 (Ext. 6) provides that in case of death or permanent total disablement due to accident arising
out of and in course of and in course of employment, employment to one of his/her direct dependants will be
provided. Clause 3.4.6 of the said agreement also provides a monetary benefit to the family members of
employees in case of death or whose services are terminated on account of permanent total
disablement/permanent medical unfitness as formulated and introduced with effect from 1.1.1989. Under the
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said Scheme all employees who have put in a minimum one year of service in the Company are covered. Thus,
mere reading of above clauses it is clear that the clauses are independent to each other. The first clause under
3.4.5.1(f) confers a right on the dependants of a deceased employee or permanently disabled employee to seek
for a compassionate employment from the employer provided death or permanent disability of the
employee/workman was due to accident arising out of and in course of employment. The other clause 3.4.6
confers a right to the family members to avail financial benefit scheme. There is nothing in the said agreement
(Ext. 6) to suggest or to hold that dependants or family members of the deceased employee have to either
receive the financial benefit or in alaternative a compassionate employment. There is also no specific term and
condition in the said agreement that if family members availed financial benefit scheme, one of the direct
dependants of the deceased employee is not entitled to a compassionate employment. However, in the NJCS
agreement of 2001 ( Ext. 7) clause 3.4.5.1(f) provides for an alternative choice to the dependants of a deceased
employee either to go for the benefits under EFBS or for a compassionate employment. In the case at hand, it is
not in dispute that Budhnath died on 4.12.1996 and by that time the NJCS agreement of 1995 (Ext.6) was in
force. Therefore, the contention of the management that term and condition of NJCS agreement of 2001 does
not give a scope to the family members/dependants of Late Budhnath to claim for a compassionate employment
has no force more particularly when the dependant W.W.1 claims that his mother submitted an application on
7.2.1997 requesting for a compassionate appointment for him by submitting his detailed bio-data along with the
application. The cross-examination of W.W.1 is not demolished in this regard. In that view of the matter, the
NIJCS agreement of 2001 does not affect the right of dependants of Late Budhnath from availing of financial
benefits under the Scheme of EFBS as well as to claim for compassionate employment. It is also argued on the
basis of Ext.G i.e. the memorandum of settlement dated 18.12.1998 that the dependants of deceased employee
covered under EFBS is not eligible for compassionate employment. The above argument has no force as the
agreement was subsequent to the death of Budhnath. Keeping in view the finding of Commissioner of
Workmen’s Compensation under Ext.2, it is to be accepted that the death of Budhnath was due to an accident
arising out of and in course of his employment and as per the provision under Clause 3.4.5.1(f) one of his
dependants is entitled to compassionate employment even though his wife availed benefits under EFBS. Since
the NJCS agreement of 1995 prevailing at the time of death of the employee did not prohibit for a
compassionate employment to a dependant of the deceased employee irrespective of fact of financial benefits
enjoyed by the family members under EFBS, one of the direct dependants of Late Budhnath can ask for
compassionate employment.

10. The next issue comes for consideration is the relief to which the dependants of deceased employee is
entitled. As per the pleadings and evidence of Bijaya Kumar Mohapatra compassionate employment was
preferred on 7.2.1997. Though a claim has been made during argument that the benefit of compassionate
employment should be given retrospectively with immediate effect, there is no provision or condition in the
NICS agreement that such appointment is to be given as soon as possible when such representation is made or
such appointment is to be given effect retrospectively or such appointment is to be effective from the date of
accidental death of the employee. On the other hand, such compassionate employment is usually extended on
the application of the dependant of the affected employee and such claim can be countenanced only as against a
specified number of vacancies arising in a year with subject to the satisfaction of the authority that the family
members of the concerned employee are in distress. Further such applicants are usually in queue and
appointment is given to such applicant when his/her turn comes in the queue. The Hon’ble Apex Court have set
out that the Tribunal or the High Court cannot compel the department concerned to relax the ceiling and appoint
a person on compassionate ground. Since, this method of appointment is in deviation of the normal recruitment
process under the rules, where people are waiting in queue indefinitely, the policy laid down by the Government
regarding such appointment should not be departed from by the Courts/Tribunals by issuing directions for
relaxation, merely on account of sympathetic considerations or hardships of the person concerned. The Courts
cannot direct appointments on compassionate grounds de hors the provisions / the scheme in force governed by
rules/regulations/instructions. If in a given case, the department of the Government concerned declines, as a
matter of policy, not to deviate from the mandate of the provisions underlying the scheme and refuses to relax
the stipulation in respect of ceiling fixed therein, the Court cannot compel the authorities to exercise its
jurisdiction in a particular way and that too by relaxing the essential conditions, when no grievance of violation
of substantial right of parties could be held to have been proved otherwise. But, as per the settled principles such
appointment is usually taken into consideration as per the term in the queue based on the date of application
visa-vis availability of vacancies and the ceiling fixed for such appointment in every year as well as subject to
satisfaction of the authority that the family of the workman/employee is in distress. Having regard to the above
settled principles and the fact that W.W.1 filed his application on 7.2.1997, the management is directed to
provide a compassionate employment to W.W.1 as per his suitability to a post and subject to satisfaction of
other condition for the appointment presuming the dependant Bijaya Kumar Mohapatra to be in queue with
effect from 7.2.1997. In case of his turn in the queue is already reached and crossed, he shall be adjusted in the
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next vacancy arising within the ceiling fixed for such compassionate appointment. In case of any delay on the
part of the management in complying the above direction within two months of the Award being notified in the
Official Gazette, the management is liable to pay all service benefits to the dependant Sri Bijaya Kumar
Mohapatra from the date of Notification of the Award.

The reference is answered and the Award is passed accordingly.
Dictated and corrected by me.

B. C. RATH, Presiding Officer
¢ faeett, 17 w4, 2020
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New Delhi, the 17th March, 2020

S.0. 392.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 296/2013, 297/2013, 298/2013, 299/2013) of the Central
Government Industrial Tribunal/Labour Court-2, Chandigarh now as shown in the Annexure in the Industrial
Dispute between the employers in relation to the management of M/s. Ultratech Cement Limited and other, and
their workman, which was received by the Central Government on 17.03.2020.

[No. Z-16025/4/2020-IR(M)]
D. K. HIMANSHU, Under Secy.
ANNEXURE

IN THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT-II,
CHANDIGARH

Present: Sh. A.K. Singh, Presiding Officer
1. ID No. 296/2013
Joginder Singh S/0 Ram Singh, R/o V.P.0O.-Karad, Tehsil Israna, Distt. Panipat.

2. 1D No0.297/2013
Nasrudeen S/o Niyazi, R/0 H.No.1214, VPO-Israna, Tehsil Israna, Distt. Panipat.

3. 1D No0.298/2013
Rohtash S/o Ishwar R/o V.P.O. Aher, Tehsil Israna, Distt. Panipat.

4. 1D No0.299/2013
Naresh Kumar S/o Nanda, R/o V.P.O. Bumbrehri, Tehsil Assandh, Ditt. Karnal.

Registered on:-08.11.2013 ...Claimants/Workmen
Versus

1. M/s. Ultratech Cement Limited (Unit Panipal Cement Works) through its M.D. & Asstt. Vice President
Sh. Anil Shukla, Situated at Pardhana Road, Village-Karad, PO Israna, Tehsil-Israna, Distt. Panipat.

2. M/s. S.R. Contractor through Prop. Satpal & others, Kheta Singh Basti,
Back Side Thermal, Kachi Colony, Bhatinda-151002 (Punjab). ...Respondents/Managements
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AWARD
Passed on:-17.02.2020

1. All above mentioned claim petitions are related to the same set of facts, written statements, oral and
documentary evidences and the cause of action of either parties are common hence, all the petitions are decided
by a common judgment, making leading case titled as ID No0.296/2013 Joginder Singh Vs. Ultratech Cement &
Oths.

2. The workmen have preferred the above mentioned claim petitions under Section 2-A of the Industrial
Disputes Act, 1947, in pursuance of the certificates issued by the Assistant Labour Commissioner, Central,
Karnal, Sh. M.S. Meena, dated 27.09.2013, alleging therein that they were employed as Tipper
Operator(workman Joginder Singh S/o Ram Singh on 01.03.2010, Nasrudeen S/o Niyazi on 01.04.2009,
Rohtash S/o Ishwar on 11.07.2011 and Naresh Kumar S/o Nanda on 02.12.2008) by respondent no.1 M/s
Ultratech Cement Ltd. with the assurance that they would be given appointment letter subsequently on the
monthly salary of Rs.6750/- for 8 hours duty in a day but management/respondent no.1 had paid only Rs.5625/-
per month without issuing any appointment letter. Later on their services were shown under the
contractor/respondent no.2 i.e. M/s S.R. Contractor, who is the labour supply contractor agency and the contract
between respondent no.1 and respondent no.2 is nothing but is camouflage one which is prohibited under the
Contract Labour Act(R&A) 1970. The work of the claimants/workmen were perennial in nature. The claimants
had worked there upto 04.03.2013 under the supervision of M/s S.R. Contractor to the satisfaction of the
employer. The respondents/managements had illegally terminated the services of the workmen from 04.03.2013
due to annoyance for demand of appointment letter by the workmen without giving any notice or retrenchment
compensation in lieu of notice against the provision of Section 25-F of the Industrial Disputes Act, 1947.
Respondents/managements appointed some new workmen after the termination of the workmen. Respondent
no.l had given assurance that after some time they would be taken back in service on their pay roll. The
workmen had been thoroughly exploited by the various contractors and they had been paid meager salary for
the last 3-4 years. It is further alleged that the managements/respondents has not followed the principle of last
come first go at the time of the terminating the services of the claimants/workmen, violating the provisions of
Section 25-G and 25-H of the Industrial Disputes Act, 1947. In this way, the respondents/managements adopted
the unfair labour practice, under Section 2(ra) of the Industrial Disputes Act, 1947. As per the averments made
in the claim petitions, workmen/claimants had rendered services more than 240 days in preceding year before
their termination. Hence, it is prayed that this Hon’ble Court may deem fit and proper to awarded reinstatement
to the workmen along with other consequential reliefs.

3. Respondent No.1 i.e. Ultratech Cement Ltd. has submitted its written statement, alleging therein that the
claim petitions filed by the workmen are not maintainable and liable to be dismissed. It is averred that there did
not exists relationship of employer and employee between the answering respondent and workmen as workmen
had rendered their services under respondent no.2 i.e. S.R. Contractors and not with the answering respondent.
Answering respondent has not issued any appointment letter or notice or compensation in lieu of notice at the
time of the alleged termination. In fact on 01.03.2013 the answering respondent had warned the respondent no.2
in writing through a letter regarding immoral activities of the workers employed by respondent no.2. Thereafter,
the workmen along with other applicants filed a joint application before the Labour & Arbitration Officer,
Panipat, where the issue is resolved in their satisfaction and respondent no.2 i.e. S.R. Contractors had paid all
the outstanding dues to the applicants/workmen against a full and final payment receipt dated 16.04.2013 as
such, workmen are not entitled for any relief in the claim petitions. It is further averred that workmen/claimants
were employed by the contractors and they were getting salary from the contractors as such, question of
termination by the answering respondent does not arise at all. The facts alleged for appointment by the
respondent nol on monthly salary of Rs.6750/- and assurance regarding the issuance of notice is totally false
and the workmen are not entitled for any relief from the answering respondent.

4. Respondent No.2 i.e. S.R. Contractors has filed its written statement, alleging therein that
claimants/workmen have no legal right to file and maintain the present claim petition against the answering
respondent as they were hired on daily wage basis as per the terms of the contract entered into by respondent
no.l. It is further stated that after the completion of the contract period, the services of the applicant also came
to an end automatically. The claimants/workmen have not come before the Tribunal with clean hands and has
concealed the material facts from the Hon’ble Tribunal. In fact, the claimants/workmen were initially appointed
on 01.08.2012 as Tipper Operator on the fixed monthly amount of Rs.5850/- and after the deduction of EPF
they were given Rs.5138/- per month including the welfare amount of Rs.10/- per month. The
claimants/workmen were offered work due to the temporary pressure of work/exigencies and every time an
appointment letter had been issued to the claimants/workmen whenever they were engaged for a specific
contract and last time they were appointed on 01.01.2013 @ Rs.225/- per day. A copy of the appointment letter
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is annexed as Annexure R-2/1 with the written statement. The answering respondent had paid all the
outstanding dues to the workmen against a full and final payment receipt dated 16.04.2013. Due to the act and
conduct of the applicant and his co-workers, the respondent no.1 has already terminated the contract therefore,
claimants/workmen cannot be reinstated at the same place where they were working. The answering respondent
offered them job at some other site but they refused to join. According to the written statement, it were
workmen who abandoned the job from 04.03.2013 without any notice, permission or information to the
answering respondent. The facts alleged in para 3 to 10 of the claim statement are wrong and denied. The
applicants/claimants had never completed 240 days in a calendar year hence, the provision of ID Act does not
attract in the present case. It is therefore, specifically prayed that in view of the false and frivolous nature of the
applications, the same may kindly be dismissed with heavy costs.

5. In support of their cases, workman Joginder Singh has appeared in the witness box and tendered his
affidavit in evidence which is marked as Ex.Al and has been cross-examined by the learned counsel of
respondent no.1 and has stated that he was kept in service in March 2010 while workman Rohtash has alleged
that he was kept in service in September 2011 while workman Nasrudeen has alleged that he was kept in service
upto 2009 and workman Naresh has alleged that he was kept in service in December 2008. All the workmen
have stated that they were appointed by respondent no.l1 i.e. Ultratech Cement Ltd. but appointment letter was
not issued to them in spite of the assurance given by the respondent. During the course of cross-examination,
these workmen have stated that they were not appointed by respondent no.2 i.e. S.R. Contractors. As per their
statements, they were getting salary of Rs.6750/- per month but they have not any record with respect to the
salary and appointment. Workmen have specifically denied their signatures on Ex.R-1, letter of appointment
issued by respondent no.2 and payment of full and final payment through receipt Mark R-2.

6. Respondent No.1 Ultratech Cemnt Ltd. has examined Sh. Radha Krishan Bishnoi, Oficer HR, who has
proved his affidavit as Ex MW1/A and documents Ex.M1/1 to M1/6 as a part of his statement. During the
course of cross-examination by the workmen counsel, this witness has stated that the workmen were working
with the management through contractor. He has further stated that EPF was deducted by the contractor of the
respective workmen and denied the suggestion that workmen were retrenched by the management. This witness
has further stated that nothing is due with respect to the salary and other allowances of the workmen and it is the
contractor who used to mark the attendance of the workman and pay the salary accordingly.

7. Respondent no.2 S.R. Contractor has not lead any evidence despite several opportunities given by the
Tribunal and his opportunity was closed by this Tribunal vide order dated 03.12.2019.
8. I have heard Sh. Ravi Malik, Ld. Counsel for the workman and Sh. Arun Batra, Ld. Counsel for

respondent No.l1-Ultratech Cement Ltd. in the absence of respondent no.2-S.R. Contractors counsel and have
gone through the records carefully.

9. There is no dispute about the proposition of law that onus to prove that claimant was in the
employment of management is always on the workmen/claimants and it is for the workmen to adduce evidence
to prove factum of his employment with the management. Such evidence may be in form of receipt of salary or
wages for 240 days or record of his appointment or engagement for that year to show that they have worked
with the employer for 240 days or more in a calendar year. In this regard, reference may be made to Batala
Coop. Sugar Mills Ltd. Vs. Sowaran Singh(2005) 8 Sureme Court Cases 481 as well as Director Fisheries
Terminated Division Vs. Bhikhubhai Meghajibhai Gavda(2012) 1 SCC 47.

10. There is hardly any dispute with the preposition of law as propounded in the aforesaid cases.
However, the factual scenario in the present case is quite different inasmuch as the respondent no.2 S.R.
Contractors in its written statement has clearly admitted the factum of the employment of the workmen
inasmuch as it has been stated that the workmen were engaged for the work of respondent no.1 Ultratech
Cement Ltd. undertaken through contract as such, it clearly establishes the relationship of employer and
employee between respondent no.2 and claimants as workmen. In this regard, reference can be made to the
decision of Devinder Singh Vs. Municipal Council, Sanaur, AIR 2011 Supreme Court 2532, wherein, the
Hon’ble Apex Court while interpreting the provisions of Section 2(S) of the Act which deals with the definition
of “workman” has observed as follows:-

“The source of employment, the quantum of recruitment, the terms & conditions of employment/
contract of service, the quantum of wages/ pay and mode of payment are not at all relevant for
deciding whether or not a person is a workman within the meaning of Section 2(s) of the Act. The
definition of workman also does not make any distinction between full time and part time employee
or a person appointed on contract basis. There is nothing in the plain language of Section 2(s) from
which it can be inferred that only person employed on regular basis or a person employed for doing



[9TT [I—@E 3(ii)] AT T TSI : 35 25, 2020/39TF 5, 1942 1123

whole time job is a workman and the one employed on temporary, part time or contract basis on
fixed wages or as a casual employee or for doing duty for fixed hours is not a workman.”

It is clear from the perusal of aforesaid observations that even if a person is engaged on temporary, part
time or contract basis or for doing any other kind of work and is duly paid wages for the said work, in that
eventuality such a person would be covered by the definition of “workman” as provided in Section 2(S) of the
Act. Thus, nature of appointment or source of appointment is not relevant to be a “workman” within the
Industrial Disputes Act, 1947.

11.  Equally settled is the position of law that when relationship of employer-employee stands proved
between the parties, then onus will shift upon the employer/management to show that the claimant has not
worked for 240 days or more in a calendar year or that the services of the claimant was terminated in
accordance with the provisions of the Act. It is a specific case of the workmen/claimants that they were engaged
as Tipper Operator by respondent No.l Ultratech Cement Ltd. but all the workmen has accepted in their
statement that they have not any documents with respect to the appointment or salary paid by respondent No.1.
Thus, there is nothing on record to prove the factum of the claim petitions that workmen were engaged by
respondent no.l-Ultratech Cement Ltd. The evidence on record and admission of respondent No.2-S.R.
Contractors with respect to the employment of workmen are duly proved by virtue of the admission of
respondent no.2 as alleged in the written statement as well as from the evidence of respondent No.1-Ultratech
Cement Ltd. witness Radha Krishan Bishnoi.

12. The question which is relevant for the consideration with respect to the present claim petitions are
that who terminated/retrenched the services of workmen. Respondent no.l-Ultratech Cement Ltd. has
specifically stated in its written statement that workmen were neither engaged by the corporation nor they were
retrenched/terminated by the corporation. The factum of the employment by respondent no.2 to the workman
are not disputed at least on the part of S.R. Contractors. It is pertinent to mention that workmen in their claim
petitions have stated in so many words that they have been thoroughly exploited by the various contractors and
they have been paid meager salary for the last 3-4 years. It is worth mentioning that they have also admitted in
their claim statement that their works were supervised by the contractors. Thus, it becomes admitted fact that
workmen were employed through contractor and it is the contractor who supervised their works by virtue of the
facts mentioned in the claim petition itself.

13. The question which remains to be seen whether the termination/retrenchment as is alleged in the claim
petitions is in accordance with the law or not? As per the claim statement and evidence of the respective
workmen on Oath, their services were terminated by the management/respondent without any notice or
compensation in lieu of notice. Equally settled is the position of Law that when relationship of employer and
employee stands proved between the parties then onus will shift upon the management to show that claimants
had not worked for 240 days or more in a calendar year or the services of the workmen were terminated in
accordance with law. Going through this settled position of law and perusal of the written statement filed by
respondent no.2 S.R. Contractors, it transpires that answering-respondent was not decisive to put its defence
with respect to termination. The facts alleged in the written statement reveals that contract between the
respondent no.1 and respondent no.2 was terminated due to the act and conduct of the workmen and other co-
workers and workmen refuse to join the job offered by the contractors at some other site but no one has
appeared on behalf of the S.R. Contractors to prove this factum that respondent no.1 had terminated the contract
of respondent no.2 due to the act and conduct of the applicant/workmen.

14. Respondent no.2 S.R. Contractors has taken second defence that workmen have abandoned the job at
their own without any notice, permission or information to the respondent. Contrary to this, it is a specific case
of the workmen that their services were terminated by the managements/respondents. It is relevant and pertinent
to mention that either party has not adduce any cogent evidence in this connection, and if it is so, no material
has been produced by the workmen to substantiate that they were not allowed to discharged the duties of the
post by issuing communication to the respondent-management. At the same time, the respondent-management
has not issued any notice in writing asking the workmen to report back to duty, if they remained unauthorised
absent or absented w.e.f. 04.03.2013 as contended by the learned counsel for respondent no.1. There is no
correspondence between the workmen and respondent/management in respect of service condition of the
workmen. Hon’ble Punjab & Haryana High Court dealing with the Writ Petition No.8898/1994 (O&M) dated
30.11.2016, 2017 LLR 95, Kali Ram vs. Presiding Officer and Another, has held that in such a situation, the
contention of the respondent-management that workman has abandoned the services is not acceptable because
of non-issuance of show cause notice to join the service back to the workmen. Having regard to the conduct of
workmen and respondent-management insofar as perusing the issue relating to taking back to duty or
abandoned the service is concerned, there are lapses and it is the respondent/management, who has to issue
show cause notice to join service. Thus, Hon’ble High Court has laid down that it was the duty of management
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at least to issue a show cause notice regarding the joining of service to the workmen but that has not done in this
case. To my mind, it is not the workmen who had left their jobs on their own rather than they were forced to left
the work by management.

15. So far as the question with respect to ID N0.299/2013 titled as Naresh Kumar Vs. Ultratech Cement
Ltd. & Oths. is concerned. Undoubtedly, claimant Naresh Kumar has not submitted any oral evidence through
affidavit nor produced himself for cross-examination, resulting the opportunity of the workman Naresh Kumar
closed but relevant fact is that in spite of the absence of oral evidence, there are sufficient evidence on record by
way of admission of the respondent no.l i.e. Ultratech Cement Ltd. and respondent no.2 i.e. S.R. Contractors.
Claim petition of the workman Naresh Kumar could be decided in the same way like other claim petitions. The
reason behind this observation is that the employment of Naresh Kumar along with other workmen, tenure of
his service and termination/abandonment as is alleged by the workman Naresh Kumar as well as respondent
no.2 are same. Section 58 of the Evidence Act clearly stipulates that admitted facts need not to be proved hence,
if the employment by the respondent no.2 S.R. Contractors and length of service, date of termination or
abandonment whatsoever it may be, are same then he is equally entitled for the relief as is claimed in the claim
petition along with other workmen who have submitted their oral evidence in the form of affidavit.

16. Now the residual question which arises for consideration is whether the workmen/claimants are
entitled to any relief of reinstatement and back wages? It is admitted and proved on record that workmen had
worked (workman Joginder Singh from 01.03.2010, Nasrudeen from 01.04.2009, Rohtash from 11.07.2011 and
Naresh Kumar from 02.12.2008) till 04.03.2013 on regular basis. Moreover, the job of the workmen were of
perennial in nature subject to the agreement entered into between the respondent no.1 i.e. Ultratech Cement Ltd.
and respondent no.2 i.e. S.R. Contractors. The witness of respondent no.1 Radha Krishan Bishnoi, Officer HR,
has clearly admitted and proved that the contract with respondent no.2 had come to an end and he has not
engaged aforesaid contractor in any business so far as such, reinstatement of the workmen with respondents are
not possible in the absence of any evidence contrary produced by the workmen. But it is equally proved that
respondent no.2 S.R. Contractors has terminated the services of the workmen without giving any notice or
retrenchment compensation in lieu of notice in utter violation of Section 25-F of the Industrial Disputes Act,
1947.

17.  The Hon’ble Apex Court in case of “Deepali Gundu Surwase v. Kranti Junion Adhyapak
Mahavidyalaya” reported as (2013) 10 SCC 324 has held as under:-

“The propositions which can be culled out from the aforementioned judgments are:

i) In cases of wrongful termination of service, reinstatement with continuity of service and back
wages is the normal rule.

ii)  Ordinarily, an employee or workman whose services are terminated and who is desirous of
getting back wages is required to either plead or at least make a statement before the
adjudicating authority or the Court of first instance that he/she was not gainfully employed or
was employed on lesser wages. If the employer wants to avoid payment of full back wages,
then I has to plead and also lead cogent evidence to prove that the employee/workman was
gainfully employed and was getting wages equal to the wages he/she was drawing prior to the
termination of service. This is so because it is settled law that the burden of proof of the
existence of a particular fact lies on the person who makes a positive averments about its
existence. It is always easier to prove a positive fact than to prove a negative fact. Therefore,
once the employee shows that he was employed, the onus lies on the employer to specifically
plead and prove that the employee was gainfully employed and was getting the same or
substantially similar emoluments.”

18. Yet in another latest case of Hari Nandan Prasad vs. Food Corporation of India (2014) 7 Supreme
Court cases 190 as under:-

“Relief by way of reinstatement with back wages is not automatic and may be wholly inappropriate
in a given fact situation even though the termination of an employee is in contravention of the
prescribed procedure. Compensation instead of reinstatement has been held to meet the ends of
justice. An order of retrenchment passed in violation of Section 25-F although may be set aside but
an award of reinstatement should not, however, automatically passed. The award of reinstatement
with full back wages in a case where the workman has completed 240 days of work in a year
preceding the date of termination, particularly daily wages has not been found to be proper by the
Supreme Court and instead compensation has been awarded. The Supreme Court has distinguished
between a daily wager who does not hold a post and a permanent employee. The reasons for denying
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the relief of reinstatement in such cases are obvious. It is trite law that when the termination is
found to be illegal, because of non-payment of retrenchment compensation and notice pay as
mandatorily required under Section 25-F of the Industrial Disputes act, even after reinstatement, it
is always open to the management to terminate the services of that employee by paying him the
retrenchment compensation.”

19. In the recent decision reported as 2018 LLR 225 titled as District Development Officer & another
vs. Satish Katilal Amrelia, Hon’ble Apex Court while aptly applying the law laid down in earlier case of
Bharat Sanchar Nigam Limited Vs. Bhurumal (2014) 7 SCC 177, had awarded lumpsum compensation of
Rs.2.5 lakhs to the workman and in Bharat Sanchar Nigam Limited (supra), it was observed as under:-

“33. Itis clear from the reading of the aforesaid judgements that the ordinary principle of grant of
reinstatement with full back wages when the termination is found to be illegal is not applied
mechanically in all cases. While that may be a position where services of a regular/permanent
workman are terminated illegally and/or mala fide and/or by way of victimisation, unfair labour
wages is not automatic and instead the workman should be given monetary compensation which will
meet the ends of justice. Rationale for shifting in this direction is obvious.

34. The reasons for denying the relief of reinstatement in such cases are obvious. It is trite law that
when the termination is found to be illegal because of non-payment of retrenchment compensation
and notice pay as mandatory required under Section 25-F of the Industrial Disputes Act, even after
reinstatement, it is always open to the management to terminate the services of that employee by
paying him the retrenchment compensation. Since such a workman was working on daily wage
basis and even after he is reinstated, he has no right to seek regularisation (see State of Karnataka
Vs. Umadevi (3) 17). Thus, when he cannot claim for regularisation and he has no right to continue
even as a daily wage worker, no useful purpose is going to be served in reinstating such a workman
and he can be given monetary compensation by the Court itself inasmuch as if he is terminated
again after reinstatement, he would receive monetary compensation only in the form of
retrenchment compensation and notice pay, in such a situation, giving the relief of reinstatement
that too after a long gap, would not serve any purpose.

35. We would, however, like to add a caveat here. There may be cases where termination of a daily
wage worker is found to be illegal on the ground that it was resorted to as unfair labour practice or
in violation of principle of last come first go, vis. While retrenching such a worker daily wage
Jjuniors to him were retained. There may also be a situation that persons junior to him were
regularised under some policy but the workman concerned terminated, in such circumstances, the
terminated worker should not be denied reinstatement unless there are some other weighty reasons
for adopting the course of grant of compensation instead of reinstatement in such cases,
reinstatement should be the rule and only in exceptional cases for the reasons stated to be in writing,
such relief can be denied.”

20. Having regard to the recent judicial trends and duration of service rendered by the
claimants/workmen, an amount of Rs.3 lakh to Joginder Singh S/o Ram Singh, Rs.2 lakh to Nasrudeen S/o
Niyazi, Rs.75,000/- to Rohtash S/o Ishwar and Rs.2 lakh to Naresh Kumar S/o Nanda appears to be just and
reasonable compensation. Hence, respondent no.2 i.e. S.R. Contractors, who has terminated the services of the
workman in utter violation of Section 25-F of the Industrial Disputes Act, 1947 is directed to comply the award
within two months from the notification of the award by the Central Government. The claim petitions are
answered accordingly.

21. Let copy of the award be sent to the Central Government for publication as required under Section 17
of the Act.
22. Copy of the award be kept in ID No0.297/2013 titled as Nasrudeen Vs. Ultratech Cement & Oths., ID

No. 298/2013 titled as Rohtash Vs. Ultratech Cement & Oths. and ID No0.299/2013 titled as Naresh Kumar Vs.
Ultratech Cement & Oths.

A. K. SINGH, Presiding Officer



1126 THE GAZETTE OF INDIA : APRIL 25, 2020/VAISAKHA 5, 1942 [PART II—SEC. 3(ii)]

g fawett, 17 W, 2020
F.37. 393.—sirenti faare srfafe=m, 1947 (1947 F7 14) & &=T 17 F SAa0T § Feald
AL A9Y Beged™ iferad wrares forffies & yagds & dag st T 39 FHa &
= srae ¥ e shenfre Fae § F=07 99 it At Ud 99 AA«d-2, SR8 &
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[F. TA-30012/10/2011-3TE (TH)]
<. =, fgaTy, A at=a

New Delhi, the 17th March, 2020

S.0. 393.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 219/2011) of the Central Government Industrial
Tribunal/Labour Court-2, Chandigarh now as shown in the Annexure in the Industrial Dispute between the
employers in relation to the management of M/s. Hindustan Petroleum Corporation Limited, and their workman,
which was received by the Central Government on 17.03.2020.

[No. L-30012/10/2011-IR(M)]
D. K. HIMANSHU, Under Secy.
ANNEXURE

IN THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT-II,
CHANDIGARH

Present: Sh. A.K. Singh, Presiding Officer
ID No. 219/2011
Registered on:-12.10.2011

Jai Bhagwan S/o Dalu Ram R/o Village-Badli, Pana-Chowdharan,
The.-Bahadurgarh, Distt.-Jhajjar. ...Workman

Versus

The General Manager, HPCL, LPG Bottling Plant, Assaudha,
Bahadurgarh, Distt. Jhajjar. ...Respondent/Management

AWARD
Passed on:-14.02.2020

Central Government vide Notification No. L-30012/10/2011-IR(M) Dated 14.09.2011, under clause
(d) of sub-section (1) and sub-section (2A) of Section 10 of the Industrial Disputes Act, 1947 (hereinafter called
the Act), has referred the following Industrial dispute for adjudication to this Tribunal:-

“Whether the action of the management of General Manager, HPCL, LPG Bottling Plant,
Asaudha, Bahadurgarh, Distt. Jhajjar (Haryana) in terminating the services of the workman
Shri Jai Bhagwan S/o Shri Dalu Ram, Ex-LPG Operator w.e.f. 15.06.2009 is just, fair and legal?
To what relief the workman is entitled and from which date?”’

1. Both the parties were put to notice and claimant Jai Bhagwan filed statement of claim, with the
averment, that he was appointed by the management on 01.11.1996 as LPG Operator under the supervision and
control of the management and had completed more than 12 years of service without any complaint regarding
his act and conduct. He remained in good book of his all concerned-officials and worked satisfactory till
15.06.2009 when his services were illegally and with mala fide intention terminated by the management. The
workman gave the complaint against Mr. Pawar so many times to senior officers and National Commission for
Scheduled Caste but in vain as well as Sh. G.L.K. Pawar, Manager, HP L.P.G. Gas Plant of Assaudha
(Bahadurgarh), called the workman many times by caste. The workman requested the management so many
times regarding misbehavior of Sh. G.L.K. Pawar but the management threatened the workman that if he again
complained, then management will implicate him in a false case. The workman was not given any retrenchment
compensation as well as notice. The management has violated the Section 25-F (a) (b) of the ID Act, which is
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mandatory and the same is meant for protection of the rights of the workman. It is therefore, prayed that the
impugned order dated 15.06.2009 may kindly be declared illegal, null and void and the workman be reinstated
in service with full back wages along with continuity of service and other consequential benefits.

2. Management has filed its written statement and denied the contents of Para 1 of the claim statement
that the services of the claimant were terminated illegally with mala fide intention by the management on
15.06.2009. The workman was issued a charge-sheet MNZ:AK:LPG dated 25.06.2007 for remaining
unauthorized absent for 118 days during the period of June 2006 to April 2007 and the claimant replied to the
charge-sheet vide letter dated 09.07.2007. On the conclusion of the enquiry proceedings, the EO vide his report
dated 16.03.2009 held CE guilt of charges leveled against him uder clause 31(5) and 31(7) of the certified
standing orders applicable to the claimant. Remaining paras are denied by the management for the want of
knowledge. The claimant had received the cheque of Rs.14,780/- towards 30 days wages in lieu of notice period
and also received his full and final settlement. The management has categorically stated that the claimant had
accepted the lawful and reasonable order dated 08.06.2009 of the disciplinary authority in its letter and spirit. It
is therefore, prayed that in the light of the above reply, the claim pertition of workman may kindly be dismissed
with exemplary cost in the interest of justice and fair play.

3. In support of his case, the workman Jai Bhagwan appeared in the witness box and tendered his
affidavit in evidence which is marked as Ex.W1 and has been cross-examined by the learned counsel of
management.

4. Management has examined Sh. Abhimanyu Das, Senior Plant Manager, who has filed his affidavit
Ex.MW1 along with documents Ex.MW1/12 and cross-examined by the workman counsel.

5. I have heard Sh. Chander Shekhar, Ld. Counsel for the workman and Sh. Anil Johar, Ld. Counsel for
management and have gone through the records carefully.

6. Claimant/workman Jai Bhagwan, has filed this claim petition challenging the termination order dated
15.06.2009 as illegal, null and void along with the reinstatement and full back wages. But at the stage of
arguments, parties entered into a compromise and workman/claimant Jai Bhagwan made a statement on Oath
that he has amicably settled the matter with the management subject to payment of Rs.7,26,844/-, which has
been paid by three cheques dated 06.02.2020 amounting to Rs.4,55,608/-, Rs.1,69,648/- and Rs.1,01,588/- as
full and final settlement. Workman has further stated that reference be answered accordingly in the light of the
settlement arrived at between the parties and he has no grievance with the management. The statement of
workman is also verified by his learned counsel Sh. Chander Shekhar as well as learned counsel of management
Sh. Anil Johar and Som Nath Singla, Superintendent, who has been authorized by the management. Thus,
workman Jai Bhagwan has finally settled the matter with the management.

7. The facts mentioned in the claim petition as well as written statement and evidence produced by
either party whether oral or documentary need not required critical analysis by virtue of the compromise
between the parties and workman has already taken full and final settlement of Rs.7,26,844/-.

8. It is now well settled position in law that any settlement arrived at between the parties is legally
binding upon both the parties in terms of the provisions of Section 18 of the Industrial Disputes Act, 1947. In
view of the amicable settlement, there is no requirement to proceed with the present reference. Statement of the
parties shall form the integral part of the Award.

9. In the aforesaid circumstances, it will be desirable to answer the reference not on merit but on the basis
of the settlement entered into between the parties. Hence, the reference is answered accordingly.

A. K. SINGH, Presiding Officer
T faeeft, 17 714, 2020

T, 394.—3=NRF [@aTe Afa=aw, 1947 (1947 FT 14) T o177 17 F TTAI0T | Fesid
AL HOH 9ATE WA Tdie UF o7 & TH4aT & a5 (ATl 3T 3% FHH & a9 qae |
Aty el Far § =" a9 @i gy ud o0 =aed, Jadqqf & 9490e
(Va9 HEAT 11/2016) T THIIAT FAT & ST e T Gt 1 06.03.2020 T TTH g3l =T

[&. T1-26011/37/2015-3TE0% (TH)]
. . fgaty, waw at=a



1128 THE GAZETTE OF INDIA : APRIL 25, 2020/VAISAKHA 5, 1942 [PART II—SEC. 3(ii)]

New Delhi, the 17th March, 2020

S.0. 394.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 11/2016) of the Central Government Industrial
Tribunal/Labour Court, Jabalpur now as shown in the Annexure in the Industrial Dispute between the employers
in relation to the management of M/s. Bhilai Steel Plant and other, and their workman, which was received by
the Central Government on 06.03.2020.

[No. L-26011/37/2015-IR(M)]
D. K. HIMANSHU, Under Secy.

ANNEXURE
BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT,
JABALPUR
NO. CGIT/LC/R/11/2016
Present: P. K. Srivastava, H.J.S..( Retd)
The President,
Metal Mines Workers Union (INTUC),
Qtr. No. 6A, Street No. 37/B, Sector-7
Bhilai Nagar, District-Durg (C.G.) ...Workman
Versus
The Chief Executive Officer
Bhilai Steel Plant,
Post Office Bhilai,
District Durg (C.G.)
The Dy. General Manager (Mines)
Nandni Mines of BSP,
P.O-Nandni Mines.
District Durg (CG) ...Management
AWARD
(Passed on this 11" day of February-2020)
1. As per letter dated 20/1/2016 by the Government of India, Ministry of Labour, New Delhi, the

reference is received. The reference is made to this Tribunal under Section -10 of I.D.Act, 1947 as per
Notification No.L-26011/37/2015-IR(M). The dispute under reference relates to:

“1.Whether the action of the management of Nandni Mines, Bhilai Steel Plant in changing the
designation and nature of work in respect of Shri Umesh Ratan Sinha ,workman without following
the provisions of ‘Certified Standing Order’ is legal and justified? If not, what relief the workman is
entitled to?

2. The Nandni Mines is a captive mines of Bhilai Steel Plant, Bhilai is a unit of SAIL and Public
Sector undertaking and the Central Government is appropriate Government .”

2. After registering the case on the basis of reference, notices were sent to the parties. Both the parties
filed their respective pleadings but during the course of proceedings the legal heirs of workman submit that the
workman has died and they being his legal heirs do not wish to further proceed with this Reference and have
filed an application that he does not want to raise the dispute further and requested for passing a No-Dispute
order vide an application dated 11-11-2019.

3. The learned Counsel for Management makes an endorsement of no objection in this application.
4. None of the parties have filed any evidence.
5. On the basis of application of workman, there is sufficient reasons to believe that the dispute has now

seized to exist, hence the reference itself has become infructuous.

6. In the light of this new development, the Reference is not answered in Negative or Positive, as
consented by both the parties.
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7. On the basis of the above discussion, A No-Dispute Award is passed in this Reference as consented by
both the parties.

P. K. SRIVASTAVA, Presiding Officer
DATE: 11.2.2020

T< fReeft, 17 979, 2020

F.3T. 395.—sirentir faare srfafe=m, 1947 (1947 F7 14) & =T 17 F SAH0T § Feald

AL A (HATE T TA1e UA o % TH&GT 6 Gag HATSTh] 37T 30 FHA 6 1 sTarer |

Afde sienfis fEare & F=iT aear et Afawor ua 9% =aed, Fadqq2 & 9= (519
H=AT 10/2016) T THTIAT FLcAT § ST Hea 1T LRI F0 06.03.2020 T ITH AT AT

[&. TA-26011/36/2015-3ME 07 (TH)]

<. %, Ry, @ ata

New Delhi, the 17th March, 2020

S.0. 395.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the award (Ref. No. 10/2016) of the Central Government Industrial
Tribunal/Labour Court, Jabalpur now as shown in the Annexure in the Industrial Dispute between the employers
in relation to the management of M/s. Bhilai Steel Plant and other, and their workman, which was received by
the Central Government on 06.03.2020.

[No. L-26011/36/2015-IR(M)]
D. K. HIMANSHU, Under Secy.
ANNEXURE

BEFORE THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL CUM LABOUR COURT,
JABALPUR

NO. CGIT/LC/R/10/2016

Present: P.X. Srivastava, H.J.S..( Retd)

The President,

Metal Mines Workers Union(INTUC),

Qtr.No.6A, Street No.37/B,Sector-7

Bhilai Nagar,District-Durg(C.G.) ...Workman

Versus
The Chief Executive Officer
Bhilai Steel Plant,
Post Office Bhilai,
District Durg (C.G.)

The Dy.General Manager (Mines)
Nandni Mines of BSP,
P.O-Nandni Mines.
District Durg (CQG) ...Management
AWARD
(Passed on this 11" day of February-2020)

1. As per letter dated 20/1/2016 by the Government of India, Ministry
of Labour, New Delhi, the reference is received. The reference is made
to this Tribunal under Section -10 of I.D.Act, 1947 as per Notification
No. L-26011/37/2015-IR(M). The dispute under reference relates to:

“1.Whether the action of the management of Nandni Mines, Bhilai Steel Plant in changing the
designation and nature of work in respect of Shri Sunil Gardia, workman without following the
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provisions of ‘Certified Standing Order’ is legal and justified? If not, what relief the workman is
entitled to?

The Nandni Mines is a captive mines of Bhilai Steel Plant, Bhilai is a unit of SAIL and Public
Sector undertaking and the Central Government is appropriate Government .”

2. After registering the case on the basis of reference, notices were sent to the parties. Both the parties
filed their respective pleadings but during the course of proceedings the workman filed an application
that he does not want to raise the dispute further and requested for passing a No-Dispute order vide an
applicationdated 11.11.2019.

3. The learned Counsel for Management makes an endorsement of no objection in this application.
4. None of the parties have filed any evidence.

5. On the basis of application of workman, there is sufficient reasons to believe that the dispute has now
seized to exist, hence the reference itself has become infructuous.

6. In the light of this new development, the Reference is not answered in Negative or Positive, as
consented by both the parties.

7. On the basis of the above discussion, A No-Dispute Award is passed in this Reference as consented
by both the parties.

P. K. SRIVASTAVA, Presiding Officer
DATE: 11.2.2020
¢ faeelt, 19 A, 2020

PI1. 3. 396N fAare =™, 1047 (1947 @1 14) @ ORI 17 & TR H, H=
WHR TG GALTASL D Jagdd & Gdg FANDl 3R I9dh dHGRI @ 919, ey 1 [fde e

faare # I AR AENfd AfTFRT—He-51 R TaR—2 dSRIg & Ydre (Hed H@ 53/2018)
DI FHIRT BT 8, ST BaR TBR DI 18.03.2020 BT YT AT T |

[}, T-23012/68/2018-3MS3MR (F1TH-11)]

ot g, S ARHN /ST BRI

New Delhi, the 19th March, 2020

S.0. 396.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 53/2018) of the Cent.Govt.Indus.Tribunal-cum-Labour
Court No. 2, Chandigarh as shown in the Annexure, in the industrial dispute between the Management of M/s.
B.B.M.B and their workmen, received by the Central Government on 18.03.2020.

[No. L-23012/68/2018-IR (CM-II)]
RAJENDER SINGH, Desk Officer/Section Officer

ANNEXURE

IN THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT-II,
CHANDIGARH
Present: Sh. A. K. Singh, Presiding Officer

ID No. 53/2018
Registered on:-20.11.2018

Ram Ditta S/o Dandu Ram, R/o Village Lahra, PO Majhwar,
Tehsil Ghumarwin, Distt. Bilaspur (HP)-174001. ...Workman
Versus

1. The Chairman, Bhakra Beas Management Board, Madhya Marg, Sector 19-B, Chandigarh-160019.
2. The Chief Engineer, Bhakra Beas Management Board,
BSL Project, Sunder Nagar-175038. ...Respondents/Managements
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AWARD
Passed on:-03.03.2020

Central Government vide Notification No. L-23012/68/2018-IR(CM-II) Dated 14.11.2018, under
clause (d) of sub-section (1) and sub-section (2A) of Section 10 of the Industrial Disputes Act, 1947 (hereinafter

called the Act), has referred the following Industrial dispute for adjudication to this Tribunal:-

“Whether the action of management of BBMB in not accepting the demand of Sh. Ram Ditta S/o
Sh. Dandu Ram, for deeming/considering him in continuous service upto age of superannuation
and resultantly entitled for consequential benefits is legal, just and valid? If not, to what relief

the workman concerned is entitled to and from which date?”’

1. On the receipt of the above reference, notice was sent to the workman as well as the
managements/respondents. The postal article sent to the workman, referred above, is duly delivered to the
workman. Workman is given sufficient opportunity to file claim statement but none turned up in spite of the
opportunity afforded to file claim statement, which shows that the workman is not interested in adjudication of

the matter on merit.

2. Since the workman has neither put his appearance nor has he led any evidence so as to prove his cause
against the managements/respondents, as such, this Tribunal is left with no choice, except to pass a ‘No
Dispute/Claim Award’. It is also clarified that passing of the no claim award/no dispute award would not bar the
workman from approaching the Appropriate Government/this Tribunal for adjudication of this case on merits or
filing any fresh claim. Let copy of this award be sent to the Appropriate Government as required under Section
17 of the Act for publication.

A. K. SINGH, Presiding Officer

3 faoell, 19 5T, 2020

PI. 3. 397D faare IS, 1947 (1947 HT 14) B ORI 17 & IRV 4, D=
WHR 79H NGAAL & yagds & dag RN AR S96 dHARI & 414, gey ¥ Ffde iefie

faare # g WRER ATRD ARTHIU-—TE - 51H TR TRR—2 dSNIg & Ude (FeH =T 58/2018)

DI YHIRA DT 8, Sl D=1d TPR B 18.03.2020 DI U §3T AT |

[¥. Ta-23012/90/2018-3MMS3TR (F1TH-11)]
o g, S5 ARG /ST AT

New Delhi, the 19th March, 2020

S.0. 397.—In pursuance of Section 17 of the Industrial Disputes Act, 1947 (14 of 1947), the Central
Government hereby publishes the Award (Ref. No. 58/2018) of the Cent.Govt.Indus.Tribunal-cum-Labour
Court No. 2, Chandigarh as shown in the Annexure, in the industrial dispute between the Management of M/s.
B.B.M.B. and their workmen, received by the Central Government on 18.03.2020.

[No. L-23012/90/2018-IR (CM-II)]
RAJENDER SINGH, Desk Officer/Section Officer
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ANNEXURE

IN THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL-CUM-LABOUR COURT-II,
CHANDIGARH

Present: Sh. A. K. Singh, Presiding Officer
ID No. 58/2018
Registered on:-04.12.2018

Chater Singh S/o Paddu, R/o Village Jhiriwala, P.O. Reru,
Tehsil Nalagarh, Distt. Solan (Himachal Pradesh)-173212. ...Workman

Versus

1. The Chairman, Bhakra Beas Management Board, Madhya Marg, Sector 19-B, Chandigarh-160019.
2. The Chief Engineer, Bhakra Beas Management Board,
BSL Project, Sunder Nagar-175038. ...Respondents/Managements

AWARD
Passed on:-03.03.2020

Central Government vide Notification No. L-23012/90/2018-IR(CM-II) Dated 15.11.2018, under
clause (d) of sub-section (1) and sub-section (2A) of Section 10 of the Industrial Disputes Act, 1947 (hereinafter
called the Act), has referred the following Industrial dispute for adjudication to this Tribunal:-

“Whether the action of management of BBMB in not accepting the demand of Sh. Chater Singh
S/o Paddu for deeming/considering him in continuous service upto age of superannuation and
resultantly entitled for consequential benefits is legal, just and valid? If not, to what relief the
workman concerned is entitled to and from which date?”’

L. On the receipt of the above reference, notice was sent to the workman as well as the
managements/respondents. The postal article sent to the workman, referred above, is duly delivered to the
workman. Workman is given sufficient opportunity to file claim statement but none turned up in spite of the
opportunity afforded to file claim statement, which shows that the workman is not interested in adjudication of
the matter on merit.

2. Since the workman has neither put his appearance nor has he led any evidence so as to prove his cause
against the managements/respondents, as such, this Tribunal is left with no choice, except to pass a ‘No
Dispute/Claim Award’. It is also clarified that passing of the no claim award/no dispute award would not bar the
workman from approaching the Appropriate Government/this Tribunal for adjudication of this case on merits or
filing any fresh claim. Let copy of this award be sent to the Appropriate Government as required under Section
17 of the Act for publication.

A. K. SINGH, Presiding Officer
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